Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  tenn  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  The  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  thi'ough  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books ■ google ■ com/ 


HARVARD  LAW  SCHOOL 
UBRARY 


Digitized  by 


Google 


Digitized  by 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


GoogI 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


THE 


SOUTHEASTERN  REPORTER, 

VOLUME  27, 

OOHTJJlTINe  ALL  TSH  DXCUIOKS  OT  THB 

SUPREME  COURTS  OF  APPEALS  OF  VIRGINIA  AND  WEST 
VIRGINIA.  AND  SUPREME  COURTS  OF  NORTH 
CAROUNA.  SOUTH  CAROUNA.  GEORGIA. 

PERBCANm  EDITION. 


APRIL  27— NOVEMBBR  2,  1897. 


ST.  PAUL: 

WEST  PUBLISHING  Oa 

1897. 


Digitized  by 


Google 


OocnmsHT,  1897, 
n 

WK8T  FUBUSHma  CX>MPA»X. 


Digitized  by 


)y  Google 


SOUTHEASTERN  REPORTER,  VOLUME  27. 


JUDGES 


COURTS  KSFOBTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLDHK 


GEOKQIA— Supreme  Court. 

Mrsi  Dwinon. 

THOMAS  J.  SIMMONS.  CHZKr  JosncB. 
AssocuTB  jusnoBa. 
fiPEKCER  B.  ATEIN60N.  AKURBW  J.  0OBa> 

Second  Division. 

SAMUEL  LUMPEIN,  PsBsmnra  JusoB. 

A8SOCUTX  JUSTIOSa 

WILLIAM  A.  LTTTLB.*  WILLIAH  B.  FI^* 

NOB.TH  CABOUNA — Supreme  Ciourt. 
WILLIAM  T.  FAIROLOTfl.  Ohw  Justtob. 

AaaOOUTB  J118TICBB. 

ALPHON80  a  AVEBY.4  WALTER  CiLABE. 

BOBBRT  U.  DOUGLAa*  DAVID  M.  FURCHEa 

WALTER  A.  UONTGOMEBT. 

S0X7TH  CABOIJirA— Supreme  Court. 

HENRY  MdVER.  Chief  Sxmtaa. 

A8800UTB  JVBTICBS. 

T.  J.  POPS.  EUGENE  R  GARY. 

IBA  B.  JONEa« 

VIHQINIA— Supreme  Court  of  Appeals. 
JAMBS  KEITH,  Fhbsideht. 

JDOSBB. 

JOHN  W.  BIELY.  JOHN  A.  BUCHANAN. 

BICHARD  a  CARDWELL.        OEOBQE  H.  HARRISON. 

WEST  VIRG-INIA— Supreme  Court  of  Appeals. 

HOMER  A,  HOLT,  Prsbident.' 
JOHN  W.  ENGLISH,  PsEsiDBirr.* 

JUDOBB. 

HENRY  BRANNON.  MABMADUEB  H.  DENT, 

a  a  MoWHOBTER* 

iTraniferred  from  Second  to  First  'Took  oath  ot  aOaa  Jaouatyl,  1897. 

TiBlon  by  orderof  Ootober4^  1897.  'Elected  Janaary  80, 189<L 

*Tru»ferredArom  First  to  Second  Dt  'Retired  by  expiration  of  term. 

Tlrion  by  order  of  October  4, 1897.  "Designated  President  Janaary  18, 188T. 

'Elected  January,  1897.  *£leoted  to  succeed  Judge  Bott;  term  bagu 
*Bncceeded  hy  Robert  U.  Donglai.  January  !•  1S97. 

(iil)* 

597fi93  Digitized  by  Google 


Digitized  by 


Google 


COURT  RULES. 


SUPBEME  OOTTItT  OF  GEOBaiA. 


The  foDowlng  order,  made  by  the  Obl^ 
Justice.  In  pursuance  ol  the  Act  of  December 
17,  1896,1  waa  passed: 

Until  otherwise  ordered,  the  First  DlTislon 
of  this  nrart  shall  consist  of  the  Clii^  Justice 
and  Associate  Justices  AtUnson  and  Uttle, 

1  See  26  a.  B,  T. 


and  the  Second  Division  shall  consist  of  Asso- 
ciate Justices  Lumpkin,  Fish,  and  Cobb,  of 
whom  the  first  named  is  hereby  designated 
to  act  as  the  Presiding  Justice  oi  that  dlrl- 
slon. 

Let  this  order  be  entered  on  the  mlnntes. 

T.  J.  SIMUONS,  OUaf  JortlM. 
January  ^  1S97. 


Bnles  of  Practice  In  tlie  Supreme  Ckmxt  of  North  OaroUna,  Bevised 
and  Adopted  at  Pebroary  Term,  1887. 


A3PPXaOAXT8  FOB  XJ0EN8B. 

1.  Wbea  examined. 

Applicants  for  license  to  practice  law  will 
be  examined  on  the  first  Monday  of  each  term, 

and  at  no  other  time. 

S.  BeqvlMBiaMta  uid  oowrse  at  atndy. 

Sach  applicant  must  have  attained  the  age 
of  twenty-one  years,  and  must  have  read: 

Hu  OonstltntiMi  of  this  State  and  of  the 

United  States, 
Bwell'B  Essentials  (8  Tola.), 
An^ll  oD  Corpora  bona, ' 
Clark's  Code  of  aril  Procedu% 
Heard  on  Pleadiog, 
Toller  or  Schonler  on  Executory 
Fetter  or  Blapham  on  Equity, 
Code  of  North  Carolina,  and 
f^back'i  Elements  of  Law. 

It  is  advisable  that  aU  students  should  read 
Creasy  on  the  English  Constitution. 

Each  applicant  must  have  read  law  for 
twelve  montlia  at  least,  and  shall  file  with  the 
cierk  a  certificate  of  good  moral  character, 
signed  by  two  members  of  the  bar,  who  are 
practicing  attorneys  of  this  court 

3.  Dapodt. 

'  Bsch  applicant  shall  deposit  with  Qie  iSetk 
a  snm  of  numey  snffldent  to  pay  the  license 
fee  btfore  he  shall  be  examined;  and  If,  upon 
bis  examlnatl(ni)  be  shall  fall  to  entitle  him- 
self to  receive  a  license,  the  money  shall  be 
returned  to  him. 

APPEAXJI—WBEH  HEARD. 

•ft.  nooketlnc* 

Each  appeal  shall  be  docketed  for  the  Judi- 
cial district  to  which  It  properly  belongs.  Ap- 
peals in  criminal  actions  shall  be  placed  at 


the  head  of  the  docket  of  each  district  Ap* 
peals  In  both  civil  and  criminal  cases  shall 
be  docketed,  each  In  its  own  class.. In  tbe  or- 
der in  which  they  are  filed  with  the  deck. 

Pittman  V.  Kimberiy,  92  N.  a  662;  Avery  t. 
Pritchapd,  93  N.  C.  266:  RolUna  t.  Love.  OT  N. 
0.  210,  2  3.  B.  166;  Gommissonen  of  Green- 
ville v.  Old  Dominion  a  S.  Co..  98  N.  G.  163,  3 

5.  E.  506:  Porter  v.  Railroad  Co.,  106  N,  a  478, 
11  &  B.  616;  Statt  t.  James,  106  M.  a  7B2, 13 
8.  B.  112. 

6.  WIlsb  heard. 

The  transcript  of  the  record  on  aj^teal  from 
a  Judgment  rendered  before  the  commence- 
ment of  a  term  of  this  court  must  be  docket- 
ed at  such  term  before  or  during  the  first  two 
days  of  the  call  of  the  docket  of  the  district 
to  which  it  belongs,  and  stand  for  argument 
In  Its  order.  The  transcript  of  the  record  on 
appeal  firom  a  court  In  a  county  In  which  the 
court  shall  be  held  during  the  term  of  this 
court  may  be  filed  at  such  term  or  at  the 
next  succeeding  term.  If  filed  not  later  than 
the  first  two  days  of  the  perusal  of  the  docket 
of  the  district  to  which  It  belongs,  It  shall 
be  heard  In  Its  order;  otherwise.  If  a  civil 
case,  It  shaU  be  continued,  unless,  by  con- 
sent. It  Is  submitted  upon  printed  argument 
under  rule  10;  but  appeals  In  criminal  ac- 
tions shall  each  be  beard  at  the  term  at  wblch 
It  Is  docketed,  unless  for  cause  or  by  consent 
It  la  continued. 

Norman  t.  Snow,  94  N.  C.  431:  CommlsaioD- 
ers  of  Greenville  v.  Old  Dominion  S.  S.  Co., 
98  N.  C.  163.  3  a  B.  505:  Walker  v.  Scott,  102 
N.  O.  487,  9  a  B.  488;  Porter  t.  Railroad  Qo.. 
106  N.  C.  478.  11  S.  E.  515;  In  re  Berry,  107 
N.  C.  326,  12  S.  E.  126;  Hintoa  T.  Frttdiacd, 
108  N.  a  412, 12  8.  B.  8S8. 
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6.  .^npMl*  i>  aaladul  asttou. 

Appeals  in  otanlnal  caaea,  docketed  before 
the  penual  of  tfae  criminal  docket  for  any  dla- 
trict,  Shan  be  heard  before  the  appeals  in 
drll  eaaea  from  aald  district  Criminal  ap- 
peals docketed  after  the  penual  of  the  crim- 
inal docket  oC  the  .district  to  which  th«r  be- 
long, Shan  be  called  immediately  at  the  close 
of  argument  of  api)eala  from  the  Twelfth  dis- 
trict, nnkss  for  cause  otherwise  ordered,  and 
Shan  haTe  prlorltr  cl^fl  esses  placed  at 
die  end  of  the  docket 

7.  OaU  of  WMk  JviUeUl  dlatriet. 

Causes  from  the  First  district  will  be  called 
on  Tuesday  of  the  first  week  of  each  term  of 
the  court;  from  the  Second  dlatriet,  on  Tees- 
day  of  the  second  week;  from  the  Third  dis- 
trict, on  Tuesday  of  the  third  week;  from  the 
Fourth  district  on  Tuesday  of  the  fourth 
week;  from  the  Fifth  district  on  Tuesday  of 
the  fifth  week;  from  the  Sixth  district  on 
Tuesday  of  the  sixth  week;  from  the  Sev- 
enth district  on  Tuesday  of  the  seventh  week; 
from  the  Blghth  district  on  Tuesday  of  the 
eighth  week;  from  the  Ninth  district  on  Toes- 
day  of  the  ninth  week;  from  the  Tenth  dis- 
trict on  Tuesday  of  the  tenth  week;  from 
the  Blerenth  district  on  Tuesday  of  the  elev- 
enth week;  and  from  the  Twelfth  district,  on 
Tuesday  of  the  twelfth  week. 

8.  Ead  ef  deoket. 

The  call  of  causes  not  reached  and  dlqweett 
of  during  the  period  allotted  to  each  district 
and  those  put  to  ihe  end  of  the  docket  shall 
begin  at  the  close  of  argument  ot  ai^>eals 
from  the  Twelfth  district  and  each  cause  In 
its  order,  tried  or  continued,  subject  to  rule 
6;  bat  at  the  term  of  the  court  held  next  pre- 
ceding the  end  of  the  year,  no  drll  caose  vfll 
be  called  and  tried  after  the  expiration  ot  the 
twelve  weeks  designated,  uiiless  by  consent 
of  parties  and  the  assent  ct  the  court 

OaU  of  tho  doeket. 

Each  appeal  shall  be  called  in  its  proi>er 
order;  if  any  party  shall  not  be  ready,  the 
cause,  if  a  civil  action,  may  be  put  to  the 
end  the  district  by  the  consent  of  counsel 
appearing,  or  for  cause  shown,  and  be  again 
called  when  reached,  if  the  docket  shall  be 
called  a  second  time;  except  1^^  consent  or  for 
cause  shown,  the  first  call  shall  be  peremp- 
tory. Xi  the  first  term  of  the  court  In  the 
year,  a  cause  may,  by  consent  of  the  court 
be  put  to  the  end  ot  the  docket;  if  no  counsel 
aiq»ear  for  either  party  at  the  firsi  call.  It 
will  be  put  to  the  end  ot  the  district  unless 
a  printed  brief  is  filed  by  one  of  the  parties; 
and  If  none  appear  at  the  second  call.  It  will 
be  continued,  unless  the  court  shall  oUierwlse 
direct  The  appeals  in  criminal  actions  wlU 
be  called  peremptorily  for  argument  on  the 
first  call  of  the  docket  unless  for  good  cause 
assigned. 

10.  SnbmisslOH  on  piiated  argument. 

When,  by  consent  of  counsel,  It  Is  desired  to 
submit  a  case  without  oral  argument  the 


court  win  receive  minted  arguments,  without 
regard  to  the  number  of  the  case  on  docket 
or  date  <it  docketing  upptal,  Sadh  consent 
must  be  rigned  by  counsd  ot  both  parties  and 
filed,  and  the  clerk  shall  make  a  note  thereof 
on  the  docket  but  the  court  notwithstanding, 
can  direct  an  oral  argmnost  to  be  made.  If  it 
shall  deem  best 

FsTtUng  T.  CsirlngtoB.  UO  N.  a  815.  22  S. 
BL  9. 

11.  If  orally  arcnod. 

When  the  case  is  argued  orally  on  the  regu- 
lar call  of  the  docket  In  behalf  of  only  one 
of  the  parties,  no  printed  argument  for  the 
other  party  will  be  received,  xmleas  it  Is  filed 
before  the  oral  argument  begins.  No  brief 
or  argument  wfU  be  received  after  a  case  has 
been  argued  or  submitted,  except  upon  leave 
granted  in  apm  court  after  notice  to  oppos- 
ing ooQOseL 

15.  U  briof  81ed      aitte  party. 

When  a  case  is  reached  on  the  regular  caH 
ot  the  docket  and  a  printed  tniet  or  arvomoit 
BhaU  be  filed  tor  tAtbiet  party,  Um  case  ahaU 
stand  on  the  same  footing  as  if  there  were 

an  appearance  by  counsel. 

DIbbreU  v.  losuranee  Co..  100  N.  a  814,  18 
S.  B.  7S»;  Farthing  v.  Oarrlngton,  116  N.  a 
816,  22  8.  B.  9. 

18.  Oaaes  keard  oni  of  their  order. 

In  cases  where  the  state  Is  concerned,  in- 
volving or  affecting  some  matter  of  general 
public  interest  the  court  may,  upon  motion 
of  the  attorney  general,  assign  an  earlier 
place  In  the  calendar,  or  fix  a  day  tor  the 
argument  thereof  whldi  shaU  take  precedence 
ot  other  business.  And  tfae  court  at  the  In- 
stance ift  a  party  to  a  causs  that  dlreeUy  In- 
volves the  rlg^t  to  a  public  ofllce,  or  a  matter 
of  great  public  Interest  or  at  the  Instance  of 
a  party  arrested  tn  a  civil  action  who  Is  in 
jaU  by  reason  of  InabOlty  to  give  bond  or 
from  refusal  of  tiie  court  to  discbarge  him, 
may  make  the  like  assignment  In  respect  to  It 

14.  Oases  Hoard  togetlier. 

Two  or  more  cases  involving  the  same  ques- 
tion may,  by  leave  of  the  court  t>e  iieard  to- 
gether, but  they  must  be  argued  as  one  case, 
the  court  directing,  wta«t  the  connsd  dis- 
agree, the  course  of  the  argument, 

Kfaig  V.  BaUroad  Co.,  112  N.  O.  S18,  16  8.  B. 
929. 

WHEN  DISMI88BD. 

16.  If  appeal  not  proseented. 

Cases  not  prosecuted  for  two  terms,  shall, 
when  reached  in  order  after  the  second  term, 
be  dismissed  at  the  cost  of  the  appellant,  un- 
less the  same,  for  sufficient  cause,  stial]  be 
continued.  When  so  dismissed,  the  appellant 
may,  at  any  time  thereafter,  not  later  than 
during  tiie  week  allotted  to  the  district  to 
which  it  belongs  at  the  next  succeeding  term, 
move  to  have  the  same  reinstated,  on  notice 
to  the  appellee  and  showing  suffident  cause. 

BraotlT  V.  Jordan,  92  N.  G.  291;  Avery  t. 
Ptitcbard,  93  N.  a  266:  Briggs  v,  ^ervlfl.  98 


N.a) 
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N.  a  464,  4  S.  B.  m±  Biyan  t.  Moricg,  90 
N.  a  16,  5  8.  B.  780:  Wlsemaa  Commission- 
na.  104  N.  O.  830, 10  &  E.  481;  Cox  Jonw, 
118  N.  a  276. 18  a  B.  198;  Aazon  t.  Lamber 
Co.,  112  N.  a  189^  18  B.  B.  1010. 

le,  Xotlfia  t«  dinln. 

Jl  motion  to  dlunlu  an  appeal  for  noneom- 
E^lance  with  the  TctqnlTements  of  the  itatnte 
In  perfeetbif  an  appeal  most  lie  made  at  or 
before  entering  upon  the  trial  of  the  appeal 
npon  its  merlti.  and  micb  motion  win  be  al> 
lowed  nnlesa  anch  eomidlance  be  ibown  in  the 
record  or  a  -walrer  thereof  appear  therein,  or 
snch  compUance  la  dlspenaed  wtth  hy  a  -writ- 
\ng,  signed  by  the  appellee  at  his  oounad*  to 
that  effect,  or  anlesa  the  court  shall  allow  ap- 
propriate amendmenta. 

Hntdilaon  Rnmfelt.  82  N.  fX  42Si  Barbee 
T.  Green,  91  N.  a  ISS:  Cross  t.  WillUms,  Id. 
496;  R^ina  t.  Love.  97  N.  C.  210,  2  S.  E.  1B6; 
BrraiiT.  Moring,  OQ  N.  a  16,  5  S.  E.  730;  Rose 
7.  Baker,  99  N.  a  323,  fi  S.  E.  019;  Hughes  t. 
Boone,  100  N.  G  847,  B  8.  B.  192;  Walker  t. 
Scott,  102  N.  C.  487,  0  S.  B.  488;  Simmons  t. 
Andrews,  106  N.  C.  201,  10  S.  B.  1052:  Porter 
T.  Railroad.  106  N.  G.  478,  11  a  B.  SIS:  Bin- 
ton  T.  Pritdiaxd,  108  N.  a  412, 12  8.  B.  888. 

IT.  XMamlssed  hj  appellee. 

If  the  appellant  In  a  dvll  action  shall  fall 
to  bring  up  and  file  a  transcript  of  the  rec- 
ord during  the  first  two  days  of  the  call  of 
cansea  from  the  district  from  which  It  comes  | 
at  the  term  of  this  court  in  which  snch  tran- , 
script  Is  required  to  be  filed,  the  appellee,  on  j 
exhibiting  the  certificate  ot  the  clerk  ot  the 
court  from  which  the  app^  comes,  shoeing  : 
the  names  of  the  parties  thereto,  the  time 
when  the  Judgment  and  appeal  were  taken,  [ 
the  name  of  the  appellant,  and  the  date  of  i 
the  settling  of  the  case  on  appeal,  If  any  has 
been  flled^  and  filing  said  certificate  or  a  eer- 1 
tlfied  transcript  of  the  record  In  this  court, 
may  hare  the  appeal  docketed  and  dismissed 
at  appellant's  cost,  with  leave  to  the  appel- 
lant, during  the  term,  and  after  notice  to  the 
ivpdleei,  to  for  the  redocketlng  of  the , 

cause. 

Sever  t.  McLanghlin;  82  N.  O.  832:  Wibon  t. 
Seagle,  84  N.  C.  110:  Orosa  t.  Williams,  91 
N.  C.  496;  Avery  Pritchard,  03  N.  C.  266; 
Rollins  T.  Lore,  97  N.  C.  210,  2  S.  E.  160; 
Bowen  T.  Pox,  99  N.  C.  127,  5  S.  E.  437; 
Walker  t.  Scott,  102  N.  C.  487,  9  3.  E.  488; 
Id..  104  N.  C.  481,  10  S.  E.  523;  Rose  t.  Shaw. ' 
106  N.  C.  126,  10  a  B.  1055;  Bailey  t.  Brown. 
105  N.  C.  127.  10  a  E.  1054:  Davenport  v. 
Grissom,  113  N.  a  88,  18  a  E.  78;  Paine 
Cnreton,  114  N.  0.  606.  19  &  B.  681. 

18.  Wlieji  appeal  diMniaaW. 

Wben  an  appeal  Is  dismissed  by  reason  of 
the  fallare  of  the  appellant  to  bring  np  a 
tranKcrlt>t  of  the  record,  and  the  same  or  a 
certificate  for  that  purpose,  as  allowed  by 
rule  17.  la  procured  by  appellee,  and  the  case 
dismissed,  no  order  shall  be  made  setting 
aside  the  dlsmlsaal  or  allowing  the  appeal  to 
be  reinstated,  even  though  the  appellant  may 
be  otherwise  entitled  to  such  order,  until  the 
appellant  shall  have  paid,  or  offered  to  pay, 
the  costs  of  the  appellee  In  procuring  the 


transcript  of  tha  record,  or  proper  eertlflcat% 
and  In  caoaing  the  same  to  be  docketed. 

Bowen  t.  Via,  99  N.  a  127.  B  8.  B.  487. 

TBAiraoBipna 

19.  Tkwnaov^  of  tke  rseerd. 

(1)  The  Beeord.  In  vmrj  recoM  of  an  a«- 
tlott  broQgbt  to  this  court,  the  proceedings 
■hall  be  Mt  forth  tat  the  wdar  of  time  tai 
which  they  occurred,  and  ttw  seTeral  pro- 
cesses or  orders,  etc,  shall  be  arranged  to 
follow  each  other  In  the  order  the  same  took 
place,  when  practicable. 

Green  r.  OoiUiu,  28  N.  0. 180;  State  t.  Jonea, 
82  N.  a  691;  HoweU  t.  Ray,  88  N.  a  ^ 
State  T.  Butts,  91  N.  O.  524;  Broadfoot  T.  He- 
Keithan,  02  N.  C.  CGI;  Spence  v.  Tapscott,  Id. 
576;  Bethea  v.  Byrd,  93  N.  O.  141;  Perry  t. 
Adams,  06  N.  C.  347,  2  a  E.  659;  Smith  t. 
Pite.  06  N.  O.  617,  4  8.  B.  208;  Jones  t.  Hot 

gird,  107  N.  G.  340,  12  a  E.  286;  Drake  t. 
onnelly,  107  N.  C.  463,  12  a  B.  251:  MltcbeQ 
T.  Tedder,  108  N.  0.  266:  12  a  B.  1044;  Dur- 
ham y.  Railroad  Co.,  106  N.  a  809;  12  a  B. 
1040,  and  13  a  B.  1;  Bank  T.  Bobbltt,  108  N. 

a  {»5, 18  a  a  177. 

(2)  Pages  Numbered.  The  pages  of  the  rec- 
ord shall  be  numbered,  and  there  shall  be 
written  on  the  margin  of  each  a  brief  state- 
ment of  the  mt^ect-matter  contained  thweln. 

(8)  Index.  On  some  paper  attached  to  the 
record,  there  shall  be  an  index  thereto,  In  the 
flowing  or  some  eqnlTalent  form: 

Sammona— Date  page  1 

Complaint— First  canae  <tf  action........  **  S 

"       Second  canse  odf  actkin. .....  **  8 

Affidavit  for  attachment,  etc  **  4 

State  T.  Bntta,  ttl  N.  a  BSi. 

SO.  bssSaiawk  tMBseitv*- 

If  any  canse  shall  be  brought  on  for  argn- 
ment,  and  the  above  regulations  shall  not 
have  been  complied  with,  the  case  shall  be 
dismissed  or  pnt  to  the  end  of  the  district,  or 
the  end  (tf  the  docket,  or  oontinved,  as  may 
be  propor.  If  not  dismissed,  It  shall  be  re- 
ferred to  the  dark,  or  some  otha  person,  to 
pnt  the  record  In  the  prescribed  shape,  tac 
whtdi  an  allowance  of  five  dollars  will  be 
made  to  him,  to  be  paid  In  each  ease  by  the 
appellant,  and  execution  therefor  may  Imme- 
diately Issue. 

Green  v.  CoUIns.  28  N.  C.  130;  State  r.  Jones, 
82  N.  G.  691;  Gordon  v.  Sanderson,  83  I^.  C.  1; 
Howell  V.  Ray,  Id.  558;  Moore  v.  Vanderburg, 
00  N.  C.  10;  Buie  v.  Simmons,  Id.  9:  Spence 
V.  Tapacott,  92  N.  a  B76;  Bethea  v.  Byrd,  93 
N.  C  141:  State  v.  Preatou.  104  N.  a  783,  10 
S.  E.  84. 

21.  Marcinsl  referenoea. 

A  case  will  not  be  heard  until  there  shall  be 
pnt  in  the  margin  of  the  record,  as  required 
in  rule  10  (2),  brief  references  to  such  parts 
of  the  text  as  are  necessary  to  be  considered 
in  a  dedslon  of  the  case. 

S2.  Of  niuieoessary  reeorda. 

The  cost  of  copies  of  unnecessary  and  Irrel- 
evaut   testimony,  or  of  irrelevant  matter 

about  the  appeal  not  needed 
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•KC^tloiui  or  enon  aMlgned,  and  not  consti- 
tuting a  part  of  the  record  of  the  action  of 
the  court  taken  during  the  progress  of  the 
tanse,  shall,  In  all  cases,  be  charged  to  the 
appellant,  unless  It  appears  that  they  were 
sent  np  by  the  appellee.  In  which  case  the 
cost  shall  be  taxed  against  him. 

Grant  v.  Reese,  82  N.  a  72;  Clayton  t.  John- 
■ton,  Id.  423;  Tobacco  Co.  t.  McElwee,  96  N. 
O.  71,  1  S.  E.  676:  Durham  t.  Railroad  Oo., 
108  N.  O.  890,  12  S.  B.  1040,  and  13  S.  E.  1; 
^ver  TaL  Min.  Co.  t.  N(^h  Carolina  Bmeltliis 
Co.*  119  N.  a  416,  26  S.  B.  27. 

P£BAin»08. 

83.  Mamomda  of. 

Memoranda  of  pleadings  will  not  be  re- 
ceived or  recognized  in  the  supreme  court  as 
pleadings,  even  by  consent  of  counsel,  but  the 
same  will  be  treated  as  frivolous  and  imper- 
tinent. 

Rowland  t.  Mitchell,  90  N.  G.  640:  Daniel  v. 
Rogers,  OS  N.  C.  134:  Wyatt  Railroad,  100 
N.  C.  306,  18  S.  B.  779. 

24,  Asslgnlns  two  or  mora  oauses  of  ao- 

tlon. 

Every  pleading  containing  two  or  more 
causes  of  action  shall,  In  eacb,  set  out  all  the  I 
facts  upon  which  It  rests,  and  shall  not,  by  I 
reference  to  others.  Incorporate  In  itself  any  j 
of  the  allegations  In  them,  except  that  ex-  \ 
hlblts,  by  marks  or  numbers,  may  be  referred  ' 
to  without  reciting  their  contents,  when  at- 
tached thereto.  j 

BS.  Wfaes  soasdalous. 

Pleadings  containing  scandalous  or  imperti- 
nent matter  will,  in  a  plain  case,  be  ordered 
by  the  court  to  be  stridcen  from  the  record,  or 
reCoiined,  and  for  this  purpose  the  conrt  may 
refer  It  to  the  clerk,  or  some  member  of  the 
bar,  to  examine  and  report  the  character  of 
the  same. 

26.  Amendments. 

The  court  may  "amend  any  process,  plead- 
ing or  proceeding,  either  in  form  or  sub- 
stance, for  the  purpose  of  furthering  Justice, 
on  such  terms  as  shall  be  deemed  Just,  at  any 
time  before  final  Judgment,  or  may  make 
proper  parties  to  any  case,  where  the  court 
may  deem  It  necessary  and  proper  for  the 
purpose  of  Justice,  and  on  such  terms  as  tbe 
court  may  prescribe,"   Code,  1 065. 

Justices  of  Tyrrel  t.  Simmons,  48  N.  0.  187; 
Wade  T.  City  of  Newhem.  73  N.  C.  318:  Iloriie 
T.  Horae,  75  N.  C.  101:  Wiley  v.  i.ng,in, 
94  N.  C.  564;  Graot  v.  RoRcrs,  Id.  I'j!^:  Walton 
V.  McKesson.  101  N.  C.  428.  7  S.  E.  56(1;  Wilaon 
v.  Pearson,  102  N.  C.  290/9  S.  E.  707:  Hodge 
r.  Railroad  Co.,  106  N.  C.  24,  12  S.  E.  1041. 


EXOEFTIOHS. 

27.  How  assigned. 

Every  appellant  shall  set  out  in  his  state- 
ment of  case  served  on  appeal  his  exceptions 
to  tbe  proceedings,  ruling,  or  Judgment  of  the 
court,  briefly  and  clearly  stated  and  num- 
bered.  What  no  case  settled  Is  necessary. 


then  within  tea  days  next  after  the  end  of 
the  term  at  which  the  judgment  is  rendered 
from  which  an  appeal  shall  be  taken,  or  In 
case  of  a  ruling  of  the  court  at  chambers  and 
not  in  term  time,  within  ten  days  after  notice 
thereof,  appellant  shall  file  the  said  excep- 
tions Id  the  clerk's  office.  No  other  excep- 
tion than  those  set  out,  or  filed  and  made 
part  of  tbe  case  on  record,  shall  be  considered 
by  this  court,  other  than  exceptions  to  the 
Jurisdiction,  or  because  the  complaint  does 
not  state  a  cause  of  action,  or  motions  In  ar- 
rest for  tbe  insufflelency  of  an  Indictment. 

Swepson  v.  Summey,  74  N.  C.  McNeill 
Chadboura,  79  N.  C.  149;  Sampson  v.  Rallrutd 
Co..  70  N.  C.  404;  Turner  v.  Poard,  88  N.  a 
683:  King  T.  Page,  86  N.  0.  725:  McDaniel  v. 
Polloclt,  87  N.  0.  503;  Neal  t.  Mace,  89  N.  a 
171;  DavenpM^  v.  Leaiy,  05  N.  G.  203;  Thorn- 
ton V.  Brady,  100  N.  O.  38,  6  S.  B.  910:  McKln- 
Don  T.  Morrison,  104  N.  O.  354.  10  S.  B.  618 
(and  cases  there  cited);  Pollock  v.  Warwick, 
101  N.  C.  638,  10  S.  B.  699;  Whitehurst  v. 
Pettipher,  105  N.  a  40,  11  a  E.  369;  Taylor 
v.  Plummer,  105  N.  C.  56,  11  S.  E.  266;  Helms 
v.  Green.  105  N.  a  261,  U  S.  E.  470;  Taylor 
V.  Navigation  Co.,  105  N.  0.  484;  10  S.  E. 
897:  Robeson  t.  Hodges,  105  N.  a  49,  11  S. 
E.  263:  Walker  t.  Scott,  106  N.  a  56,  U  8u  E. 
3&i;  Southerlsnd  v.  Railroad  Oo^.  106  N.  C. 
100,  11  S.  E.  189;  Simmons  v.  Andrews,  106 
N.  C.  201,  10  S.  E.  1062;  McMiUan  v.  Gambill, 
106  N.  C.  359,  11  S.  E.  273;  Boyer  v.  Teague, 
106  N.  C.  571,  11  S.  E.  330;  Allen  v.  Railroad 
Co..  106  N.  C.  616,.  11  S.  E.  576.  826:  State 
V.  Parker,  106  N.  C.  711,  11  S.  E.  517;  Everett 
V.  WUliamson.  107  N.  C.  204,  12  S.  B.  18t; 
Thompson  v.  Telegraph  Co.,  107  N.  C.  449.  12 
a  E.  427;  Lowe  v.  Elliott,  107  N.  C.  718,  12  S. 
E.  383:  State  v.  McDuffie,  107  N.  0.  885,  12 
S.  B.  83;  Smith  v.  Smith,  108  N.  C.  365, 12  S.  E. 
1045,  and  13  S.  E.  113;  State  v.  Brabham,  106 
N.  C.  793,  13  a  E.  217;  Marriner  v.  Lumber 
Co..  113  N.  C.  62.  18  S.  B.  04;  McLean  v. 
Breece.  113  N.  C.  390,  18  S.  B.  694;  Harper 
T.  Ptokston,  112  N.  C.  293,  17  S.  E.  161;  State 
V.  Caldwell,  112  N.  C.  854,  16  a  B.  1010; 
Nash  T.  Ferrabow,  116  N.  C.  303.  20  a  B.  468. 


PBUrrUCG  BECOBDS. 

28.  What  to  bo  vrlntedL 

Plftera  copies  of  so  much  and  sntih  parts 
of  the  recoi-d  as  may  be  necessary  to  a  proper 
nnderstanding  of  the  exception,  and  grounds 
of  error  assigned,  as  ^pear  tn  the  record  In 
eacb  action,  shall  be  printed.  Sucb  printed 
matter  shall  consist  of  the  Judgment  appealed 
from,  together  with  the  statement  of  the  case 
on  appeal,  and  of  the  exceptions  appearing 
In  tbe  record  to  be  renewed  by  the  court; 
or.  In  case  of  a  demurrer,  of  such  demurrer 
and  the  pleadings  to  which  It  Is  entered.  If 
the  Jury  passed  upon  Issues,  the  Issues  and 
findings  thereon  shall  be  printed,  as  likewise 
all  exhibits  and  pleadings,  or  purts  of  plead- 
ings, referred  to  In  the  case  on  appeal  as 
necessary  to  show  the  contention  of  tbe  par- 
ties, "nils  will  not  preclude  the  parties  in 
the  argument  from  referring  to  the  mano- 
script  parts  of  tbe  record  whenever  they  may 
deem  it  Incidental  to  tiie  argument. 

Rencher  v.  Anderson,  OS  N.  C.  105;  Witt  v. 
Loiijr.  Id.  388;  Smith  v.  Fite.  98  N.  C.  517,  4 
S.  E.  203:  Bowen  v.  Fox,  99  N.  C.  127.  5  S.  E. 
437;  UortoD  t.  Oreen.  104  N.L  400,  10  &  B. 
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470;  OtUBd  t.  NelWD.  106  N.  0.  23B.  U  &  E. 
414:  Hunt  T.  Railroad  Co.,  107  N.  C.  447, 
12  S.  B.  878;  Bdwanli  Headetsoo,  100  N.  0. 
83,  13  8.  £}.  779:  FinlaTson  t.  Acddent  Co., 
ira  N.  a  106.  ^  S.  BL  730;  Torner  t.  Tate, 
112  N.  a  4Bg  17  a  B.  72:  WUey  t.  Mining 
Oo..  m  N.  0.  489.  28  8.  a.  448;  Okmj  t. 
PiBid  Mflli,  118  N.  0.  806,  24  &  IL  088. 

89.  Kmr  laalsMitoA. 

Tbft  coniutf  for  the  appdlant  ahall  d«Blg- 
nate  such  parts  of  the  record  u  mn  raqulr- 
ed  to  be  printed  and  have  the  same  copied, 
for  the  printer;  If  ha  idiall  fall  to  do  bo,  the 
clerk  of  thla  conrt  shaU  canie  the  aame  to  be 
done  If  the  appellant  ihaU  request  tt  and  de- 
posit the  cost  thereof. 

Witt  T.  Louff,  03  N.  0.  388;  Brlggt  t.  Jerrls, 
98  N.  C.  454,  4  S.  E.  631;  Tnrner  t.  Tate,  112 
N.  G.  4S7, 17  &  B.  72. 

ao.  I£  met  vHmteA. 

If  the  record  In  an  appeal  ahaU  not  be 
printed,  as  required  by  this  and  the  next 
preceding  paragraph,  at  tbt>  time  It  shall  be 
called  In  Ita  order  for  argiunent,  the  ^)peal 
siiall,  on  motion  of  the  appdle^  be  dlsmiwed; 
bat  the  conrt  may,  after  five  days'  notloe  at 
the  same  term,  for  good  cause  shown,  rein- 
state the  appeal  npoo  the  docket,  to  be  heard 
at  the  next  snceeedlng  term  like  other  aj^ 
peals:  provided  nerertheless,  that  this  and 
the  next  preceding  paragraph  shall  not  ap- 
ply to  appeals  In  forma  pauperis,  bat  In  all 
such  cases  the  clert:  shall  make  five  type* 
written  coi^  of  such  parts  of,  the  record  as 
otherwise  would  be  printed,  and  famish 
same  for  use  of  the  court  on  the  argument. 
Should  the  appellant  gain  the  appeal,  the 
cost  of  such  typewritten  copies  shall  be  tax- 
ed against  the  appellee  as  part  of  the  cost  on 
VpeaL 

Witt  T.  Lone,  93  N.  C.  888;  Rradiep  An- 
denon,  94  N.  C.  661:  Briggs  t.  Jerria,  98  N.  C. 
464,  4  S.  B.  631;  Walker  v.  Scott,  102  N.  a 
487,  e  S.  B.  48S;  Horton  T.  Green,  104  N.  C. 
400,  10  S.  B.  470:  Whitebunt  v.  PeUipher.  105 
X.  a  30,  10  S.  B.  857;  Griffin  t.  Nelson,  106 
N.  C.  235,  11  S.  E.  414;  Stepheos  t.  Koonce, 
106  N.  C.  256,  11  S.  B.  282;  Smith  t.  Summer- 
field,  107  N.  C.  580,  12  a  B.  466;  Edwards  t. 
Henderson.  109  N.  6.  83,  18  &  B.  779. 

31.  Costs  of  pristine. 

Cost  for  prlntlug  the  record  shall  be  allow- 
ed to  the  successful  party  In  the  appeal,  at 
tbe  rate  of  sixty  cents  per  page  of  the  size 
of  the  page  in  the  North  Carolina  Reports,  for 
each  page  df  one  copy  of  the  record  printed, 
not  exceeding  thirty  pages,  unless  otherwise 
specially  allowed  by  the  court  to  be  taxed  in 
the  bill  of  costs,  and  If  the  clerk  of  this  court 
Shan  prepare  the  manuscript  copy  of  the 
parts  of  the  record  to  be  printed  in  any  ap- 
peal, be  shall  be  allowed  ten  cents  per  copy 
sheet  for  such  service,  such  allowance  to  be 
taxed  and  paid  as  other  fees  and  charges  al- 
lowed to  the  clerk  by  law. 

Dorbam  t.  Baihoad  Od.,  108  R  OL  899,  12 
S.  E.  1040,  and  18  S.  B.  1:  Bobsrts  t.  Lewald, 
108  N.  a  405, 12  Su  B. 


ax.  If  reoord  iBsnffleiMttly  printed. 

If,  after  a  case  shall  be  called  for  argu- 
ment, it  shall  be  made  to  appear  to  the  court 
that  It  cannot  be  heard  Intelligently  until 
additional  parts  of  the  record  be  printed,  the 
court  may,  on  motion  of  appellee's  counsel, 
continue  the  cause  to  the  end  ot  the  district 
to  give  appellant  time  to  print  snch  addi- 
tional portions,  and  dismiss  the  appeal  if 
snch  order  be  not  compiled  with. 

AftOT  argument  the  conrt  may,  ex  mero 
motn,  If  It  appear  that  required  portions  of 
tbe  record  have  not  been  printed,  8nsi>end 
the  further  consideration  of  the  questions 
raised  by  the  appeal,  and  cause  the  derk  to 
notify  appdlant  or  his  counsel  to  furnish 
within  a  reasonable  time  a  sufilclent  som  to 
pa^  for  said  printing,  or  the  appeal  will  be 
continued  or  dismissed,  at  the  discretion  of 
the  court. 

Bethea  T.  Byrd.  93  N.  C.  141;  Hunt  v.  BaU- 
toad  Co.,  107  N.  G.  44T,  12  8.  B.  37& 

83.  Oral  wvweBts. 

(1)  The  counsd  for  the  appdlant  shsll  be 
entitled  to  open  and  condnde  the  argument. 

(2)  The  counsel  for  the  appdlant  may  be 
heard  for  one  hour,  Indadlng  the  opening 
argument  and  reply. 

(S>  The  ootmsel  for  tbe  appdlee  may  be 
heard  for  one  hoar. 

The  time  occupied  In  reading  the  record 
btfore  the  argument  be^ns  diall  not  be 
counted  as  part  of  the  time  allowed  for  the 
argoment;  bat  this  shall  not  embrace  such 
parts  of  the  record  as  may  be  read  paidlng 
the  argument 

aS)  The  time  for  argument  may  be  extended 
by  the  court  In  a  case  requiring  such  ex- 
tension, but  application  for  extension  most 
be  made  before  the  argument  begins.  The 
court,  however,  m^  direct  the  argument  ot 
such  points  as  It  may  see  fit  outside  of  the 
time  Umlted. 

(6)  Any  numbor  of  connsd  be  heard  on 
either  side  within  fbB  Umlt  of  the  time  above 
specified;  but,  If  several  counsel  shall  be 
heard,  each  must  confine  himself  to  a  part  or 
parts  of  the  subject-matter  Involved  In  Oie 
exceptions  not  discussed  by  his  associate 
counsel,  unless  directed  otherwise  by  the 
court,  so  as  to  avoid  tedious  and  nseleas  repe- 
tition. 

34[.  Printed  arguiants  or  briefs* 

When  the  cause  la  submitted  on  printed 
argument  undw  rale  lOL  or  a  brltf  is  filed, 
wbethw  counsel  appear  or  not,  such  brief  or 
argument,  if  of  appellant,  shall  set  forth  a 
brief  statement  of  the  case,  embracing  so 
rnaeHi  and  such  parts  of  the  record  as  may  be 
necessary  to  nndmtand  tbe  case;  the  sev- 
«al  grounds  of  exceptions  and  assignments 
of  error  relied  npon  by  the  appellant;  the 
authorities  relied  upon  classified  under  each 
assignment,  and  If  statutes  are  material,  the 
same  ShaU  be  dted  by  tbe  book,  cjuptw  and  . 
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section;  bnt  this  sb&ll  not  be  onderstood  to 
prevent  the  citation  of  other  anthoritlea  In 
the  argument 

85.  OopiM  «f  brief  to  be  fualehed. 

Fifteen  cotries  shall  be  dellrered  to  the  clerk 
of  ttm  coort,  on»  of  which  shall  be  llleil  with 
the  transcript  of  the  ncord,  one  handed,  to 
each  of  the  lostlces  at  the  time  tiie  arpiment 
■hall  begin,  one  to  the  r^ortsr,  and  one  to 
the  opposing  coanael,  when  he  Aall  call  for 
the  same. 

86.  Brief  of  appellee. 

The  appellee  shall  file  the  same  number  of 
like  briefs,  except  that  he  may  omit  the  state- 
ment of  the  casfl^  and  It  shall  be  dlstrllmtad 

In  like  manner. 

37.  Cost  of  brief  a. 

The  actual  cost  of  printing  his  brief,  not 
exceeding  sixty  cents  per  page  of  the  size  of 
the  pages  in  the  North  Carolina  Reports,  and 
not  exceeding  ten  pages,  shall  be  allowed  to 
the  soccessfnl  party,  to  be  ta»d  In  the  Mil 
of  costs. 

BmiT  T.  Railroad  Co.,  106  M.  a  44. 11  S.  B. 

162. 

38.  RearEnmaiit. 

The  court  will,  of  Its  own  motion,  direct  a 
reargnment  before  deciding  any  case,  If,  in 
its  judgment,  It  Is  deslrabla. 

Lenoir  v.  BfiniBg  Go..  104  N.  a  4f»0,  10  a  D. 
626:  BmryTTRaSroadOo.,  106  N.  0/44,  U  S. 

S.  162. 

89.  Acreemeat  of  eouxuel. 

The  court  will  not  recognize  any  agreement 
of  counsel  In  any  case  unless  the  same  shall 
appear  In  the  record,  or  In  writing,  filed  in 
the  cause  in  this  court 

Adams  T,  Reeves,  74  N.  C.  106;  Ronse  t. 

gulnn,  76  N.  a  864;  Walton  t.  Pearson,  82  N. 
.  464;  Scrogga  t.  Alexander,  88  N.  0.  64; 
Holmes  t.  Holmes,  Si  N.  C.  888;  OfBcers  of 
Court  T.  Bland,  91  N.  C.  1;  McCanless  t.  Reyn- 
(dds.  Id.  244;  Short  v.  Sparrow,  06  N.  C.  848, 
2  S.  B.  288;  Uannfacturing  Co.  t.  Simmons, 
07  N.  a  89,  1  S.  E.  028;  Oraves  t.  Hines,  106 
N.  C.  823,  11  S.  E.  802;  Sondley  v.  City  of 
AsbevUIe,  112  N.  C.  601,  17  S.  E.  634;  Hemp- 
hUl  V.  Morrison,  112  N.  C.  766,  17  S.  B.  535: 
Le  Due  v.  Moore.  113  N.  O.  276.  18  S.  E.  70; 
Grahaio  t.  Bdwaids.  114  N.  C.  228,  10  S.  B. 

lea 

40.  Entry  of  avpearanae. 

An  attorney  shall  not  be  recognized  as  ap- 
pearing In  any  case  unless  he  be  entered  as 
<kFTjnset  of  record  In  the  case  mentioned  there- 
in. Upon  his  reouest,  the  clerk  shall  enter 
the  name  of  such  attorn^,  or  he  may  enter 
It  himself,  thereby  making  him  counsel  of 
record  for  the  party  he  may  designate  there- 
in. Such  appearance  of  counsel  shall  be 
deemed  to  be  general  in  the  case,  unless  a 
ditferent  appearance  be  indicated.  Counsel 
of  recofrd  are  not  permitted  to  withdraw  from 
a  case,  except  by  leave  of  the  court 

Walton  V.  Sugg,  61  N.  C.  08;  Salter  t.  Brit- 
tle. 00  N.  a  19. 


CEKTZORABI  AMFD  817PEBSEDEA8. 

41,  Wben  applied  fov. 

Generally,  the  writ  of  certitnrari.  as  a  sub- 
stitute for  an  appeal,  must  be  spplled  for  at 
the  term  of  this  court  to  which  the  appeal 
ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  court 
next  after  the  judgment  complained  of  was 
entered  In  the  court  below.  If  the  writ  shall 
be  aiH>lled  for  after  that  term,  snffldait 
cause  for  the  delay  must  be  shown. 

McjDaniel  t.  Pollock^  N.  a  608:  Suiter  v. 
Brittle,  02  N.  O.  68rPtttman  v.  Kimbetly,  Id. 
662;  State  t.  McDowell,  08  N.  C.  641;  State  v. 
Johnstoo,  Id.  560;  Tnmer  v.  Powell,  Id.  341; 
Mayo  V.  Lenett,  06  N.  a  237,  1  S.  B.  622; 
Porter  t.  BAilroad  Co.,  07  N.  C.  63,  2  S.  E. 
580;  State  v.  Sloan,  97  M.  a  490.  2  S.  B.  666; 
Briggs  T.  Jervis,  98  N.  a  464,  4  S.  B.  631; 
Borer  V.  Teagae,  106  N.  O.  671.  11  a  B.  830; 
Peebles  v.  Braswell,  107  N.  C.  68,  12  S.  B.  44; 
Lowe  r.  Elliott.  107  N.  O.  718,  12  S.  a  383; 
auiUord  Co.  v.  Gewgia  Co.,  100  N.  a  310,  U  S. 

B.  S61;  State  v.  Black.  109  N.  U  860,  iS  8.  B. 
877. 

4X.  Kw  applied  fovw 

The  writs  of  certiorari  and  supmedeas 
shaU  be  granted  only  upon  petition  specify- 
ing the  grounds  of  implication  therefor,  ex- 
cept wfam  a  dlmlnntkm  of  the  record  shall  be 
suggested,  and  It  appears  upon  the  face  of 
ttte  record  lhat  It  is  manifestly  defecttve, 
in  which  case  the  writ  of  eertlanri  may  be 
allowed,  upon  motion  in  writing.  In  all  oth- 
er cases,  the  adrerse  party  nay  answer  tiie 
petition.  Tba  petition  and  answer  must  be 
verified,  and  the  application  shall  be  heard 
np(m  the  petition,  anawer,  aflSdavIt  and  >nch 
other  evldoice  as  may  be  pertinent 

Carrie  v.  Clark.  90  N.  C.  17;  Cheek  v.  Watson, 
Id.  802;  Ware  v.  Nisbet,  92  N.  U  202;  ^nce 
V.  Tapscott,  Id.  576;  Mayo  v.  Leggett.  96  N.  C. 
237,  1  S.  E.  622:  Porter  v.  Railroad  Co..  97 
N.  C.  63,  2  S.  B.  680;  State  T.  Sloan,  97  N.  C. 
490,  2  S.  E.  666;  Briggs  v.  Jerris,  98  N.  a 
464,  4  B.  E.  631;  Bryan  t.  Moring,  99  N.  C. 
16,  5  a  E.  730;  Williamson  v.  Boykin,  99  N. 

C.  238,  5  S.  B.  878;  Walker  t.  Scott,  106  N.  C. 
56,  11  S.  E.  364;  Graves  v.  Hlnes,  106  N.  a 
32^  11  &  B.  862. 

43.  Botlee  of. 

No  such  petition  or  motion  In  the  applies- 
tion  shall  be  heard  unless  the  petitiimer  shall 
bare  given  the  adrerae  par^  tot  days'  no- 
tice, In  writing,  cft  the  aame;  but  the  court 
may,  for  just  cause  shown,  shorten  the  time 
of  sudi  notloe. 

Sandus  v.  ThcHniisen,  114  N.  G  282,  Id  S. 
E.  226. 

ADDmOHAIi  XBSUBS. 

44.  If  otltav  issues  necessary. 

If,  pending  the  consideration  of  an  appeal, 
the  supreme  court  shall  consider  the  trial  of 
one  or  more  issues  of  fact  necessary  to  a 
proper  dedston  of  the  case  upon  Its  merits, 
such  Issues  shall  be  made  up  under  the  direc- 
tion of  the  court  and  certified  to  the  court 
bdow  for  trial,  and  the  case  will  be  retained 
for  that  purpose. 
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45.  Im  writlMs. 

AH  motions  made  to  the  conrt  ihall  be  re- 
duced to  writiiig,  and  shall  contain  a  brief 
statement  of  the  facts  on  which  they  are 
ftnmded,  and  the  purpose  of  the  same.  Such 
motion,  not  leading  to  dAats^  nor  followed  by 
TtrinmlnoQs  OTldoiee^  may  be  made  at  the 
f^>ealii£  of  ttia  sesalonB  of  the  court 

McOo7  T.  LosBlter,  94  N.  a  181. 

» 

ABATBKEMT  AMD  KEVIVOVL 

Wbenerer,  paidlng  an  appeal  In  this  cput, 
either  party  shall  die,  the  proper  representa- 
ttTie  In  the  personalty  or  realty  of  the  de- 
oeoaed  party  according  to  the  nature  of  the 
cases  may  TOluntaiUy  come  in.  and,  on  mo- 
tion, be  admitted  to  become  parties  to  the 
action,  and  tberenpon  the  appeal  shall  be 
heard  and  determined  as  In  other  cases,  and. 
If  aofdi  FQiresentatlTes  shall  not  so  Tolnn* 
tartly  become  parties,  then  the  opposing  par- 
ty may  saggest  the  death  iqwn  the  record, 
and  thereupon,  on  motion,  obtain  an  orier 
that  unless  such  representatlyes  shall  become 
parties  within  the  first  five  days  of  the  en- 
suing term,  the  party  morlng  for  such  or- 
der ahaU  be  entitled  to  hare  the  appeal  dis- 
missed; or.  If  the  party  morlng,  shall  be  the 
appellant,  he  shall  be  entitled  to  ha^e  the  ap- 
peal beard  and  determined  according  to  the 
course  of  the  conrt:  proTlded,  such  order 
shall  be  served  upon  the  opposing  party. 

47.  Whoa  appeal  abates. 

When  the  death  of  the  party  Is  au^ested. 
and  the  proper  represeutatlTes  of  the  deceas- 
ed fall  to  appear  by  the  fifth  day  of  the  term 
next  succeeding  such  suggestion,  and  no  ac- 
tion Shan  be  taken  by  the  oppoelng  party 
within  the  time  to  compel  their  appearance, 
the  appeal  shall  abate  unless  otherwise  or- 
dered. 

opnnoxi. 

48.  WkoB  osvtU«d  down. 

"The  clerk  shall,  on  the  first  Monday  of 
each  month,  transmit,  by  some  safe  hand  or 
maSif  to  the  derin  of  the  superior  courts, 
oertiflcatee  of  the  decisions  of  the  supreme 
court,  which  shall  bare  been  on  file  ten  days; 
In  cases  sent  from  said  court**  Acta  1887,  c. 
4L 

Cook  T.  Moore,  100  N.  C.  204,  6  &  B.  796; 
Sommerlin  r.  Cowles.  107  N.  C.  459.  12  a  B. 
284;  State  t.  Hemdon,  107  N.  a  984.  13  &  B. 
268:  Scroggs  t.  Sterenaon,  108  N.  a  260. 12  & 
B.  1081. 

TSCB  JVDOMEIIT  ]>O0KET. 

40.  Sow  kept. 

The  Jndgment  dodcet  of  this  conrt  shall 
enitaln  an  alphabetical  Index  of  the  names  of 
tlH  parties  in  taror  of  whom  and  against 
whom  cedi  Judgment  was  entered.  On  this 
docket  the  derk  of  Ok  court  will  enter  a 
brief  memorandum  of  every  final  Judgment 


affecting  the  right  to  real  property,  and  of 
every  Judgment  requiring.  In  whole  or  part, 
the  payment  of  money,  stating  the  names  of 
the  parties,  the  term  at  which  such  Judg- 
ment was  entered,  its  number  on  the  docket 
of  the  conrt;  and  when  It  shall  appear  from 
the  return  on  the  execution,  or  from  an  or- 
der for  an  entry  of  satisfaction  by  this  court, 
that  the  Judgment  has  been  satlBfled,  In 
whole  or  In  part,  the  clerk  at  the  request  of 
any  one  Interested  In  such  entry,  and  on  the 
payment  of  the  lawful  fee,  shall  make  a  mem- 
orandum of  such  satisfaction,  whether  In 
whole  or  In  part,  and  refer  briefly  to  the  erl- 
dence  of  It 

j  BXEOUTIOZrS. 

[  60.  Tests  of  exeoutiotis. 

I  When  an  appeal  shall  be  taken  after  the 
I  commencemeDt  of  a  term  of  this  court,  the 
^Judgment  and  teste  of  the  execution  shall 
j  have  effect  from  the  time  of  the  filing  of  the 
• appeaL 

j    Rhyme  v.  McKec,  78  N.  0.  20& 

;  61.  Issnlag  and  rstium  of. 

:    Executions  issuing  from  this  court  may  be 
j  directed  to  the  proper  officers  of  any  county 
in  the  state.   At  the  request  of  a  party  in 
whose  favor  execution  Is  to  be  Issued,  It  may 
be  mads  returnable  on  any  specified  day  aft- 
er the  commencement  of  the  term  of  this 
court  next  ensuing  its  teste.   In  the  absence 
of  such  request,  the  clerk  shall,  within  thirty 
I  days  after  the  certificate  of  opinion  Is  sent 
down.  Issue  such  execuUon  to  the  county 
i  from  which  the  cause  came,  making  It  retum- 
1  able  on  the  first  day  of  the  next  ensuing 
I  term.   The  execution  may,  when  the  party  , 
{ In  whose  favor  Judgment  Is  rendered  shall 
BO  direct,  be  made  returnable  to  the  term  of 
the  superior  court  of  said  county  held  next 
after  the  date  of  Its  issue,  and  thereafter  snc- 
cesrire  executions  will  only  be  Issued  from 
said  superior  court,  and,  when  satisfied,  the 
fact  shall  be  certified  to  this  court,  to  the  end 
that  an  entry  to  this  effect  be  made  here. 

FBTITIOR  TO 

68.  When  filed. 

A  petition  to  rehear  may  be  filed  at  the 
same  term,  or  during  the  vacation  succeeding 
the  term  of  the  court  at  which  the  Judgment 
was  rendered,  or  within  twenty  days  after 
the  commencement  of  the  succeeding  term. 
If  such  petition  Is  ordered  to  be  docketed  by 
the  Justice  to  whom  it  is  submitted  under 
rule  53,  such  Justice  may,  upon  such  terms  as 
he  sees  fit,  make  an  order  restraining  the  Is- 
suing of  an  execution,  or  the  collection  and 
payment  of  the  same,  until  the  next  term  of 
said  court,  or  until  the  petition  to  rdiear  shall 
have  been  determined. 

Etheridse  v.  Vernoy,  71  N.  a  184;  Winiom* 
T.  Williams,  Id.  210;  Neat  v.  Cowles,  Id.  266; 
WatBOQ  T.  Dodd,  72  N.  0.  240:  Hicks  v.  Skin- 
ner. Id.  1;  Haywood  t.  Dhtcs,  81  N.  O.  tT;  Dev- 
ecenx  t.  Devareux,  Id.  12;  Barp  v.  Btehazdson,! 
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Id.  5:  Smith  T.  LTon,82  N.  0.2;  Yoang  t.  Qreen- 
lee,  85  N.  C.  593;  Grant  t.  EdwardB,  90  N.  O. 
31;  Strickland  t.  Draiighan.  91  N.  C.  103; 
Barcroft  r.  Roberta,  92  N.  C.  249:  Emery  T. 
Railroad,  102  N.  O.  234.  10  a  B.  141. 

53.  Wbat  to  oMtala. 

Tbe  petition  must  assign  the  alleged  error 
of  the  law  complained  of;  or  the  matter  over- 
looked; or  the  newIy-dlBcoTered  evidence^ 
and  that  the  judgment  complained  of  has 
been  performed  or  secured.  Such  petition 
shall  be  accompanied  with  the  certificate  of 
at  least  two  members  of  the  bar  of  this  court, 
who  have  no  Interest  In  tbe  subject-matter, 
and  have  never  been  of  counsel  for  either 
part7  to  the  snit,  that  they  have  carefully  ex- 
amined the  case  and  the  law  bearing  upon 
the  same,  and  the  authorities  cited  In  the 
opinion,  and  that  in  their  opinion  the  deci- 
sion Is  erroneous,  and  In  what  respect  It  Is 
erroneous.  The  petition  shall  be  sent  to  the 
clerk  of  this  court,  who  shall  indorse  there- 
on the  time  when  it  was  received,  and  deliv- 
er the  same  to  the  Justice  designated  by  the 
petitioner,  who  shall  be  a  Justice  who  did 
not  dissent  from  the  opinion;  but  the  peti- 
tion shall  not  be  docketed  unless  such  Justice 
shall  indorse  thereon  that  tbe  case  is  a  prop- 
er one  to  be  reheard;  and  notice  of  the  action 
had  shall  have  been  given  to  the  petitioner 
by  tbe  clerk  of  this  court,  and  If  docketed, 
to  the  opposite  party  also. 

The  rehearing  may  be  granted  as  to  tbe 
whole  case,  or  restricted  to  spedfled  points, 
as  may  be  directed  by  the  Justice  who  grants 
the  application. 

Kincaid  v.  Conly,  62  N.  a  270:  Id.,  64  N.  C. 
387:  Bledaoe  v,  .Nixon,  69  N.  C.  81;  Holmes 
V.  Godwin,  Id.  467;  Etherldge  v.  \ernoy.  71 
N.  O.  184;  Neal  v.  Oowlefi,  Id.  266:  WUHamii 
V.  WUllams,  Id.  216;  Hicka  v.  Skinner,  72 
N.  G.  1;  Shehan  r.  Malone,  Id.  59;  Wataon  v. 
Dodd,  Id.  240;  Blackwell  v.  Wright.  74  N.  C. 
733;  Mason  v.  Pelletier,  80  N.  0.  66;  Etoywood 
T.  Daves,  81  N.  C.  8;  Devereux  v.  Devereux, 
Id.  12;  Barp  v.  Bichardsoa,  Id.  5:  Lewis  v. 
Ronntree,  Id.  20;  Smith  v.  Lyon,  82  N.  C.  2; 
Matthews  v.  Joyce,  85  N.  C.  258;  Mauney  v. 
Gidney,  86  N.  0.  717:  Grant  v.  Edwards,  88  N. 
0.  246;  Wilson  v.  Llneberger,  90  N.  0.  180; 
Canon  v.  Dellinger,  Id.  226;  Lockhart  v.  Bell, 
Id.  499;  Buffin  v.  Harrison,  91  N.  G.  76;  Strick- 
land V.  Dranghan,  Id.  103;  Barcroft  v.  Roberts, 
92.  N.  0.  249;  White  v.  Jones,  Id.  388;  Sim- 
mons T.  Mann,  Id.  12;  University  v.  Harrison, 
93  N.  C.  84;  Dupree  v.  Insurance  Co.,  Id.  287; 
State  V.  Starnes,  94  N.  C.  973;  SUte  v.  Goocb. 
Id.  987;  McDonald  v.  Carson.  95  N.  0.  377; 
Fisher  V.  Minhig  Co.,  87  N.  C.  95,  4  S.  E.  772; 
Weathersbee  v.  Fairar:  98  N.  C  256.  S  S.  B. 
482;  Davenport  v.  M(&ee,  98  N.  0.  600,  4  S. 
E.  646;  State  v.  Rowe,  OS  N.  C.  629,  4  S.  E. 
506;  Bowen  v.  Fox.  99  N.  C.  127.  5  S.  E.  437; 
Hannon  v.  Grizzard,  99  N.  G.  161,  6  S.  E.  93; 
Parrar  v.  Staton.  101  N.  O.  78,  7  S.  E.  763; 
Fry  V.  Carrie,  103  N.  0.  203.  9  S.  E.  393:  Emry 
V.  Railroad  Co.,  105  N.  G  45,  11  S.  E.  l62;  Gay 
V.  Grant,  105  N.  a  478,  10  S.  E.  891,  and  11 
S.  E.  242;  Morisey  v.  Swinscm,  106  N.  a  221, 
10  S.  a  1103;  Worthy  v.  Brady,  108  N.  a  440, 
12  S.  B.  1034. 

54.  Hotlee  of. 

Before  applying  for  an  order  to  restrain 
the  Issuing  of  an  execution,  or  the  collection 
and  payment  of  the  same^  written  notice 


must  be  given  the  adverse  party  of  the  in- 
tended motion,  as  prescribed  law,  and  al- 
so of  tbe  proposed  application  fbr  a  rehear- 
ing of  the  cause,  with  a  copy  of  the  petition 
therefor.  Tbe  court  may,  however,  grant  a 
temporary  restraining  order  without  notice. 

Buffln  V.  Harrison,  01  N.  a  76. 

OLEBJU  AHD  OOHmSSIOHEBS. 

,  55.  Report  Im  haad  of. 

/The  derk  and  every  commissioner  of  this 
court  who,  by  virtue  or  color  of  any  order, 

!  Judgment  or  decree  of  tbe  supreme  court  in 
any  action  or  matter  pending  therein,  has  re- 

I  ceived,  or  shall  receive,  any  money  or  securi- 
ty for  money,  to  be  k^t  or  Invested  for  the 
benefit  of  any  party  to  such  action  or  mat- 
ter, or  of  any  other  person,  shall  at  the  term 
of  said  court  held  next  after  the  first  day  of 
January  in  each  year,  report  to  tbe  court 
a  statement  of  said  fund  setting  forth  the  ti- 

,  tie  and  number  of  the  action  or  matter,  the 
term  of  tbe  court  at  which  the  order  or  or- 
ders under  which  the  clerk  or  such  commis- 
sioner professes  to  act  was  made;  the  amount 
and  character  of  the  investment,  and  the  se- 

I  curlty  for  the  same,  and  his  opinion  as  to 
the  sufficiency  of  such  security.  In  every 
subsequent  report  he  shall  state  the  condi- 
tion of  the  fund,  and  any  change  made  In 

.  the  amount  or  character  of  tbe  Investm^t, 
and  every  payment  made  to  any  person  en- 
titied  tliereto. 

56.  Heport  reoorded. 

I    The  reports  required  by  the  preceding  para* 
'  graph  shall  be  examined  by  the  court,  or 
'  some  member  thereof,  and,  their  or  his  ap- 
proval endorsed,  shall  be  recorded  in  a  well 
bound  book,  kept  for  the  purpose,  in  the  of- 
fice of  the  clerk  of  the  supreme  court,  entitled 
'  Hecord  of  Fimds,  and  the  cost  of  recording  the 
,  same  shall  be  allowed  by  the  court  and  paid 
\  out  of  the  fund.   The  report  shall  be  filed 
;  among  tbe  papers  of  the  action  or  matter  to 
which  the  fund  belonga. 

BOOKS. 

57.  Books  taken  ont. 

No  book  belonging  to  the  supreme  court  li- 
brary shall  be  taken  therefrom  axcept  Into 
the  supreme  court  chamber  unless  by  the 
Justices  of  the  court,  the  governor,  the  at- 
torney general,  or  the  head  of  some  depart- 
ment of  the  executive  branch  of  tbe  state 
government,  without  the  special  permission 
of  the  marshal  of  the  court,  and  then  only 
ni>on  the  application  In  writing  of  a  Judge  of 
a  superior  court  holding  court  or  hearing 
some  matter  In  the  dty  of  Raleigh,  the  presi- 
dent of  the  senate,  the  speaker  of  the  house 
of  representatives,  or  the  chairmen  of  the 
several  committees  of  the  general  assembly; 
and  In  such  case  the  marshsl  shall  enter  In  a 
book  kept  tor  the  purpose  the  name  of  the 
officer  requiring  the  same,  the  name  and 
number  of  the  volume  tak«i,  when  taken, 
and  when  returned. 
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S8.  Minnte  book. 

The  clerk  sball  keep  a  permanent  minute 
book,  containing  a  brief  summary  of  the  pro- 
ceedings of  tlilB  conrt  In  each  appeal  dl^s- 
ed  of. 

60.  devk  io  kwn  optalsMa  47pewTltten 

«Bd  HMt  to  jRdCM. 

After  the  court  h&a  decided  a  cause,  the 
Judge  au^roed  to  write  It;  dull  band  the 
opinion,  when  written,  to  the  tHetk,  nrho  shall 
canse  five  typemritten  copies  to  be  at  once 
made  and  a  copy  sent  to  each  member  tft  the 
court,  to  the  end  that  the  same  may  be 
more  carefully  examined,  and  the  bearing  of 
the  authorities  cited  may  be  considered  prior 
to  the  day  when  the  opinion  shall  be  final- 
ly ottered  for  adoption  by  the  court  and  or- 
dered to  be  filed. 

UBSARIAH. 

60.  Beporta  by  Unu 

The  librarian  shall  keep  a  correct  catalog 
of  all  books,  periodicals  and  pamphlets  In  the 
library  of  the  supreme  court,  and  report  to 
the  court  on  the  first  day  of  the  fipring  term 
of  each  year,  what  books  haTe  been  added 
during  the  year  next  preceding  his  report  to 
the  library,  by  purchase  or  otherwise,  and 
also  what  books  hare  been  lost  or  disposed 
of.  and  In  what  manner. 

ei.  Slttlncs  of  tke  court. 

The  court  will  sit  dally,  Sundays  and  Mon- 
days excepted,  from  10  a.  m.  to  2.  p.  m.,  for 


the  hearing  of  causes,  except  when  the  docket 
of  a  district  Is  Exhausted  before  the  close  of 
the  week  allotted  to  it  The  court  wiU  sit, 
however,  on  the  first  Monday  of  each  term 
for  the  examination  of  applicants  for  license 
to  practice  law. 

62.  Oltatton  of  reports. 

Inasmuch  as  many  of  the  Tolumes  of  re- 
ports prior  to  the  63d  have  been  reprinted  by 
the  state  with  the  number  of  the  report  In- 
stead of  the  name  of  the  reporter,  and  all  the 
other  volumes  will  be  reprinted  and  numbered 
in  like .  manner,  counsel  will  dte  .the  TOlumea 
prior  to  the  esd  as  follows: 


lasUartln,  ) 

IN.O. 

•  Indril,  Law. 

mUH. 

Tajrlor  a  Conl.  j 
1  Haywood  " 

10  •• 

"  89 

S 

11  ** 

-  88 

s 

19      -  •• 

■•84 

1  a  1  Car.  Law) 

18      "  " 

-  85 

H 

4 

I  : 

"  8< 

M 

1  If  nrplwj'  " 

"  8T 

H 

S 

8      "  ** 

"  88 

■■ 

3      '*  " 

« 

4          M  M 

"  S» 

I      "  . 

T 

(  •• 

"  40 

1  Hawk* 

« 

t  ** 

"  41 

H 

2        ..  H 

• 

J          H  H 

••  49 

3  •' 

10 

A          "  ** 

"  48 

11 

Bniibeflh  Law, 

•■  44 

1  DsTnenx,  Law. " 

li 

•• 

Eq. 

•'  45 

a     "       -  •• 

IS 

1  Jones,  Law. 

"  45 

m 

t   

u 

••  4T 

•t 

15 

'•  48 

1       •■         Eq.  " 

18 

••  40 

tt 

17 

60 

rD«r.aBat.I>aw," 

18 

"  61 

S               "  *■ 

19 

'■  M 

8*4"          "  ■■ 

SO 

"  63 

1       "         Eq.  '■ 
8       "          *•  " 

21 

1     ••  Eq. 

..  M 

22 

■■  66 

1 1redell,  Law,  " 

a 

8      '*  " 

"  56 

u 

2      '■       •'  •• 

!4 

4             H  M 

"  BT 

8      "       *•  " 

26 

-8 

4 

n 

-  60 

R   

2T 

I  as  Wtuton 

"  eo 

8       "  ■• 

38 

Phlllipi,  I^w. 

Bqmnr. 

"  61 

7      ••  •* 

20 

"  fS 

8      "       -  " 

80 

a 


Bales  of  Fraotloe  in  the  Superior  Coxirts  of  North  Carolina,  Bevlsed 
and  Adopted  by  the  JnstLoes  of  the  Supreme  Court,  at  February 
Term,  1897,  by  Tirtoe  of  Code,  §  961;  Barnes  Baston,  88  K. 
O.  U6,  3  S.  E.  744. 


SUI.E8. 

1.  Eatrles  on.  reoords. 

-  Xo  entry  shall  be  made  on  the  records  of  the 
superior  courts  (the  summons  docket  except- 
ed) by  any  other  person  than  the  clerk,  his 
r^ular  deputy,  or  some  person  so  directed 
by  the  presiding  Judge  or  the  Judge  himself. 

Walton  V.  McKesson,  101  N.  a  428,  7  S.  E. 
566. 

8.  Bum^  OB  proseontiom  bond  sad  bail. 

No  person  who  Is  ball  In  any  action  or  pro- 
ceeding, cither  dvU  or  criminal,  or  who  Is 
security  for  the  prosecution  of  any  suit,  or 
upcm  appeal  from  a  Justice  of  the  peace,  or 
is  security  In  any  undertaking  to  be  affected 
by  the  result  of  the  trial  of  the  action,  shall 
ai^iear  as  counsel  or  attorney  In  the  same 
cause.  And  It  sball  be  the  duty  of  the  clerks 
of  the  several  superior  courts  to  state,  In  the 
S7S.B.-b 


docket  for  the  court,  the  niunes  of  the  ball. 
If  any,  and  security  for  the  possesslm  in  eaCb 
case,  or  upon  appeal  from  a  Justice  of  4b» 

peace. 

3.  Openlmc  and  eoBolnsloii. 

In  all  cases,  civil  or  criminal,  when  no  evi- 
dence Is  Introduced  by  the  defendant  the 
right  of  reply  and  conclusion  shall  belong  to 
his  counsel. 

Brooks  V.  Brooks,  80  N.  0.  142;  Oheek  v. 
Watson,  Id.  302. 

4.  BuualutiM  of  wlt&MStts. 

■Wbeu  several  counsel  are  employed  on  the 
same  side,  the  examination,  or  cross-exami- 
nation, of  each  witoess  shall  be  conducted  by 
one  counsel;  but  tbe  counsel  may  change 
vrlth  each  successive  witness,  or  with  leave  of 
the  court,  In  a  prolonged  examination  of  a 
single  witness.  When  a  witness  Is  sworn  andl 
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offered,  or  when  testlmoiiy  te  iroposed  to  be 
.dlcfted,  to  which  objection  la  made  by  coansel 
of  the  opposing  party,  the  counBel  so  offering- 
shall  state  for  what  purpose  the  witness,  or 
the  evidence  to  be  elicited.  Is  offered;  wber^ 
upon  the  counsel  objecting  shall  state  his  ob- 
jection and  be  heard  In  support  thereof,  and 
the  counsel  so  offering  shall  be  heard  In  mp- 
ptat  of  the  competency  of  the  witness  and  of 
the  proposed  evidence  In  condoslon,  and  the 
argument  shall  proceed  no  further  nnlesa  by 
special  leave  of  the  coat, 

Olive  V.  OUve,  9S  N.  O.  485;  DnprM  v.  In- 
snranoe  Co..  M  N.  U  287. 

6.  XotlfiB  for  eoatlmvmnoe. 

When  a  party  In  a  civil  salt  mores  for  a 
continuance  on  account  of  absent  testimony, 
such  party  shall  state,  In  a  written  affidavit, 
the  nature  of  snch  testimony  and  what  he  ex- 
pects to  prove  by  It,  and  the  oppotdte  party 
may  file  his  counter  affidavit,  whereupon  the 
motion  shall  be  decided  without  debate,  unless 
permitted  by  the  court 

(The  above  rules  substantially  prescribed 
by  the  supreme  court  at  January  term,  1815, 
the  last  being  amended  by  Acta  1885,  c  394.) 

6.  DeelslaB  of  risfct  to  oomolnd*  not  ap- 

pealable. 

In  any  case  where  a  question  shall  arise  as 
to  whether  the  counsel  for  the  plaintiff  or  the 
counsel  for  the  defendant  shall  liave  the  reply 
and  the  conclusion  of  the  argument,  the  court 
shall  decide  who  Is  so  entitled,  and,  except  in 
the  cases  mentioned  In  rule  3,  its  decialon  shall 
be  final  and  not  reviewable. 

Brooks  V.  Brooks,  90  N.  C.  142;  Cheek  v. 
Watson,  Id.  802;  Austin  v.  Secrest,  91  N.  C. 
214:  State  v.  Keene,  100  N.  C.  509.  6  S.  B.  91; 
State  V.  ADderson.  101  N.  a  768.  7  8.  B.  678; 
Sbober  v.  Wheeler,  118  N.  a  870, 18  S.  B.  82& 

7.  Isnaa. 

Issues  shall  be  made  op  as  provided  and  di- 
rected in  Code,  H  395,  890. 

Wright  V.  Caio,  93  N.  a  296;  McDonald  t. 
Carson.  94  N.  C.  497:  Carpenter  v.  Tucker,  08 
N.  C.  316.  8  S.  E.  831;  Silver  Val.  Min.  Co.  v. 
Baltimore  Gold  &  Silver  Minhig  &  Smelting 
Co.,  99  N.  C.  445,  6  S.  E.  735:  Davidson  v. 
Gifford.  100  N.  C.  18,  6  S.  E.  718;  Hamphrey 
V.  Board,  109  N.  C.  132,  13  S.  B.  703;  Carey 
V.  Cnrey,  108  N.  C.  267,  12  S.  B.  1038;  Perry 
V.  Jackson.  88  N.  C.  103;  McAdoo  v.  Rail- 
road Co.,  106  N.  C.  140,  11  S.  E.  816;  Den- 
mark v.  Raihoad  Co.,  107  N.  C.  185.  12  S.  E. 
64:  Leach  v.  Linde.  108  N.  C.  647,  13  &  B. 


8.  JvMgaumt^ 

Judgments  shall  be  docketed  as  provided 
and  directed  In  Code,  9  433. 

A,  AwnsoHpt  mt  imdsmeat. 

Clerks  of  the  sigierlor  courts  shall  not  mote 
out  transcripts  of  the  original  Judgment  dock- 
et, to  be  dotfteted  in  another  county,  nntir 
after  the  expiration  of  the  term  of  the  court 
at  which  snch  judgments  woe  rendand. 

Norwood  V.  Thorp,  64  M.  a  082;  B^ley  v. 
Lea.  20  N.  a  169. 


(N.a 

10.  Sooketiiic  maslatMte's  Judcmanta, 

Judgments  rendered  by  a  Justice  of  the 
peace  upon  a  summons  Issued  and  returnable 
on  the  same  day  as  the  cases  are  successively 
reached  and  passed  on,  without  continuance 
as  to  any.  shall  stand  upon  the  same  footiug; 
and  transcripts  for  docketing  in  the  superior 
court  shall  be  fumlsbed  to  aivUcauta  at  the 
same  time  after  such  rendition  of  Judgmoit, 
and.  If  delivered  to  the  clerk  of  such  court  on 
the  same  day,  shall  create  lla»  on  real  estate, 
end  have  no  priority  or  precedence  the  <me 
over  the  other,  if  all  are,  or  shall  be,  entered 
within  ten  days  after  such  delivery  to  said 
clerfc. 

Johnson  v.  Sedberry,  6S  N.  0. 1. 

11.  Transorlpt  om  appeal  ta  npvwaa 

evnvt. 

In  every  case  of  appeal  to  the  supreme 
court,  or  In  which  a  case  Is  taken  to  the  su- 
preme court  by  means  ot  the  writ  ot  cer- 
tiorari as  a  substitute  for  an  appeal,  It  shall 
be  the  duty  of  the  clerk  of  the  superior  court 
in  preparing  the  transcript  of  the  record  for 
the  supreme  court,  to  set  forth  the  proceed- 
ings in  the  action  In  the  order  of  time  In 
wtilch  they  occurred,  and  the  several  {tro- 
cesses  or  orders,  and  tbey  shall  be  arranged  to 
follow  eadi  othw  In  order  as  neariy  aa  pnc- 
tlcable. . 

The  pages  of  the  transcript  shall  be  plain- 
ly numbered,  and  there  shall  be  writtm  on 
the  margin  of  each  a  brief  statement  of  the 
subject-matter,  opposite  to  the  same. 

On  some  paper  attached  to  the  transcript 
of  the  record,  there  shall  be  an  Index  to  the 
record  In  the  fcdlowlng,  or  some  eqnlvateit 
form; 

Sumtnona— Date   Page  1 

Complaint— First  cause  of  action   •*  2 

Complaint — Second  cause  of  action   "  3 

ASidavit  for  attachment   "  4 

and  so  on  to  the  end. 

12.  Transoript  on  appeal— Wken  lent  up. 

Transcripts  on  appeal  to  the  supreme  court 
shall  be  forwarded  to  that  court  in  twenty 
days  after  the  case  agreed,  or  case  settled 
by  the  Judge,  Is  filed  In  office  of  clerk  of  the 
superior  court. 

Code.  §  .551;  Walker  v.  Scott,  104  N.  G.  48i, 
10  S.  E.  523:  Bailey  v.  Brown,  105  N.  a  127, 
10  S.  E.  1054;  State  v.  Nash.  109  N.  0.  822,  H 
&  B.  733:  Griffin  v.  Nelson,  106  N.  a  235711  S. 
E.  414:  Roberts  v.  Lewald,  lOS  N.  C.  406,  12 
S.  E.  j.u28:  Avery  v.  Pritchapd.  93  N.  C.  266; 
State  T.  Deyton,  119  N.  C.  880.  28  S.  B.  1G&. 

13.  Keporta  of  olerks  aad  oonmiaslas- 

Bvery  clerk  of  superior  court  and  every 
commissioner  appointed  by  such  court,  who, 
by  virtue,  or  color  of  any  order,  Judgment  or 
decree  of  the  court  In  any  action  or  proceed- 
ings pending  in  it,  has  received  <nr  shall  re- 
ceive any  money  or  security  for  mon^,  to  be 
k^  Or  invested  for  the  ben^t  of  any  par' 
ty  to  such  action,  or  of  any  other  person, 
riian,  at  the  twni  of  auch  ooiHt  h^  pn  or 
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next  after  the  first  day  of  January  In  eacb 
yeoTf  njfoct  to  the  judge  a  itatement  of  said 
fund,  setting  forth  the  title  and  number  of 
the  action  and  the  term  of  the  court  at  wUdi 
the  order,  or  orders,  under  whlQh  Uie  offi- 
cer professes  to  act,  were  made,  the  amount 
and  character  of  Oie  InTestment^  and  the  se- 
curity for  the  same,  and  his  opinion  as  to 
the  sufBdency  of  the  secuilt?*  In  every  re- 
port, after  the  first,  he  shall  set  forth  any 
diange  made  In  the  amonnt  or  character  of 
the  Investment  since  the  last  report,  and 
every  payment  made  to  any  person  entitled 
thereto. 

The  reports  required  by  the  next  preceding 
paragraph  sbaU  be  made  to  the  Judge  of  the 
superior  court  holding  the  first  term  of  the 
court  In  each  and  every  year,  who  shall  ex- 
amine, or  cause  the  same  to  be  examined, 
and.  If  found  correct,  and  so  certified  by  him, 
shall  be  entered  by  the  derk  upon  his  book 
of  accounts  of  guardians  and  other  fldudar 
ries. 

14.  BeeiwdarL 

The  superior  court  shall  grant  the  writ  of 
recordari  only  upon  the  petltltqi  of  the  party 
applying  for  it,  specifying  particularly  the 
;;:-oand8  of  the  appUcation.for  the  same.  The 
petition  shall  be  verified  and  the  writ 
be  granted  with  or  without  notice;  If  with 
notice^  the  petition  shall  be  heard  upon  an- 
swer thereto  duly  verified,  and  upon  affi- 
davits and  other  evidence  offered  by  the  par- 
ties, and  the  dedslon  thereupon  shall  be  final, 
subject  to  appeal  as  in  other  cases;  if  grant- 
ed without  notice,  the  petitioner  shall  first 
give  the  undertaking  for  costs,  and  for  the 
writ  of  supasedeas,  ff  pn^ed  for  as  re- 
quired by  Code,  {  546.  In  such  case,  the 
writ  shall  be  made  returnable  to  the  term  of 
the  superior  court  of  Qie  county  In  which  the 
Judgment  or  proceeding  complained  of  was 
granted  or  had,  and  ten  days'  notice  In  writ- 
ing of  the  fiHng  of  the  iMtltlon  shall  be  given 
to  the  adverse  party  before  the  term  of  the 
court  to  which  the  writ  shall  be  made  re- 
tumaUe.  l^e  defendant  In  the  petition,  at 
the  term  of  the  superior  court  to  which  the 
said  writ  Is  returnable,  may  move  to  dismiss 
or  answer  the  same,  and  the  answer  shall  be 
verified.  The  court  shall  hear  the  application 
at  the  return  term  thereof— unless  for  good 
cause  shown  the  hearing  shall  be  continued 
—upon  the  petition,  answer,  affidavits  and 
such  evidence  as  the  court  may  deem  per- 
tinent, and  dismiss  the  same,  or  order  the 
case  to  be  placed  on  the  trial  docket  accord- 
ing to  law. 

In  proper  cases  the  court  may  grant  the 
writ  of  certiorari  In  like  manner,  except  that 
In  case  of  the  suggestion  of  a  diminution  of 
the  record  It  shall  manifestly  appear  that 
the  record  is  imperfect,  the  court  may  grant 
to  writ  upon  nutlon  in  the  cause. 

See  cnses  dted  In  Clark's  Code  (2d  Ed.)  pp. 
564.  B6S;  Boing  v.  Railroad  Co^  88  N.  a  62; 
Darenport  v.  Grlssom,  112  N.  0.  88,  18  S.  E. 
78. 


16.  Jndcmeat— WlMi  io  va^vlve  bonds 
tttbailed. 

In  no  c«ae  shall  the  court  make  or  idgn 
any  ord»,  decree  or  Judgment  directing  the 
payment  of  any  money  or  securities  for  mon- 
ey belonging  to  any  Infant  or  to  any  person, 
until  it  Shan  first  appear  that  such  person  is 
entilled  to  receive  the  same  and  has  given 
the  bonds  required  by  law  in  that  respect, 
and  such  payments  shall  be  directed  only 

I  when  such  bonds  as  required  by  law  shall 
have  been  given  and  accepted  by  competent 

'  authority. 

16.  Ifext  MesMU^Sow  iq^polated. 

In  all  cases  where  it  Is  proposed  that  in- 
fants shall  sue  by  their  next  friend,  the  court 

i  shall  appoint  such  next  friend,  upon  the 
written  application  of  a  reputable  disinterest- 
ed pKson  closely  connected  with  such  Infant; 
but  If  BUdi  person  will  not  apply,  then  upon 
the  like  application  of  some  reputable  citizen, 

I  and  the  court  shall  make  such  appointment 

I  only  after  dne  Inquiry  as  to  the  fitness  of  the 

'  person  to  be  appointed. 

Mason  v.  McCormick,  75  N.  C.  263;  George 
I  y.  Hiffli,  85  N.  C.  113;  Yoang  v.  Young.  91  N. 
C.  359:  Tate  v.  Mott,  9Q  N.  C.  19.  2  S.  E.  176; 
Smith  V.  Smith,  108  N.  C.  865,  12  S.  £.  1045, 
and  18  S.  B.  113. 

17.  Onardlan  ad  litem— How  appointed. 

All  motions  for  a  guardian  ad  litem  shall  be 
mode  In  writing,  and  the  court  shall  appoint 
such  guardian  only  after  due  Inquiry  as  to 
the  fitness  of  the  person  to  be  appointed,  and 
such  guardian  must  file  an  answer  In  every 
case. 

Moore  v.  Gldney,  76  N.  a  84;  Young  v.  Young, 
91  N.  0.  SS9. 

18.  OasM  pnt  at  foot  of  doeket. 

I    All  Civil  acUona  that  have  been  at  Issue 
I  for  two  years,  and  that  may  be' continued, 
!  by  consent  at  any  term,  will  be  placed  at 
,  the  end  of  the  docket  for  the  next  term  In 
their  rdatlve  order  upon  the  docket  When 
the  continuance  shall  be  ordered,  and  when 
'  a  civil  action  shall  be  continued,  on  motion  of 
j  one  of  the  parties,  the  court  may.  In  Its  dis- 
cretion, order  that  such  action  be  placed  at 
the  end  of  the  docket,  -om  If  continued  by  con- 
sent. 
I   

1 19.  Wk«a  oplnlam  Is  aertUed. 

I  Whim  the  oplnltm  of  the  supreme  court  In 
'■  any  cause  which  has  been  appealed  to  that 
'  court  has  been  certified  to  the  superior  court, 

such  cause  shall  stand  on  docket  In  its  regu- 
;  lar  order  at  the  first  term  after  rec^pt  of  the 
'  opinion  for  Judgment  or  trial,  as  the  case 
I  may  be,  except  in  criminal  actions  in  which 
I  the  Judgment  has  been  affirmed.   Acta  1887, 

c.  192,  8  3. 

Calvert  v.  Peebles,  82  N.  a  SS4:  Mnrrill  v. 
Mnrrm,  90  N.  a  120;  Spence  v.  Tapscott,  9S 
N.  C.  250:  Williams  v.  Whiting,  94  N.  C.  481; 
White  v.  Butcher,  97  N.  CTT,  2  S.  B.  59; 
I  Stephens  v.  Koonce,  106  N.  C.  222,  10  S.  EL 
!  680;  Cook  T.  Moore,  100  g,.  5|^2i^^S,J^e 
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SO.  Oalendw. 

When  a  calendai  of  drll  actions  shall  be 
made  under  the  supervision  of  the  court,  or 
by  a  committee  of  attorneys  under  the  order 
of  the  court,  or  by  consent  of  the  court,  un- 
less cause  be  shown  to  the  contrary,  aU  ac- 
tions continued  by  consent,  and  numbered  on 
the  docket  between  the  first  and  last  num- 
)>ers  placed  upon  the  calendar,  wHI  be  placed 
at  the  end  of  the  docket  for  the  next  term, 
as  If  continued  by  consent,  If  such  actions 
hare  been  at  Issue  for  two  years. 

81.  Cases  set  fov  m  day  flertaln. 

Neither  clrll  nor  criminal  actions  will  be 
set  for  trial  on  a  day  certain,  or  not  be  called 
for  trial  before  a  day  certain  unless  by  or- 
der of  the  court;  and  If  the  other  business  of 
the  term  shall  have  been  disposed  of  before 
the  day  for  which  a  drll  action  Is  set.  the 
court  will  not  be  kept  open  for  the  trial  of 
sncb  action  except  for  some  special  reason 
apparent  to  the  Judge;  but  this  rule  will  not 
apply  when  a  calendar  has  been  adopted  by 
the  conrt 

22.  Calendar  under  ooatrol  of  atfnrt. 

The  court  will  reserve  the  right  to  deter- 
mine whethw  It  Is  necessary  to  make  a  cal- 
endar, and,  also,  for  the  dispatch  of  busi- 
ness, to  make  ordera  as  to  the  disposition  of 
causes  placed  upon  the  calendar  and  not 
reached  on  ths  day  for  which  they  may  be 
set 

28.  lloii-Jiiry  eases. 

When  a  calendar  shall  be  made,  all  ac- 
tions that  do  not  reqnlre  the  Intervention  of 
a  Jury,  together  with  motions  for  Interlocu- 
tory mrders,  will  be  placed  on  the  motion  dock- 
et, and  the  Judge  will  exercise  the  right  to 
call  the  motion  docket  at  any  time  after  the 
calendar  shall  be  taken  up. 

24.  Appeals  from  Jnstloes  of  tbe  peace. 

Appeals  from  Justices  of  the  peace  In  ctrll 
actions  will  not  be  called  for  trial  unless  the 
returns  of  such  appeals  have  been  docketed 
ten  days  previous  to  the  term,  but  appeals 
docketed  less  than  ten  days  before  the  term 
may  be  tried  by  consent  of  parties. 


fees  of  officers  have  not  been  paid,  adjudge 
that  the  parties  to  the  action  pay  respective- 
ly their  own  costs,  subject  to  the  right  of  the 
prevailing  party  to  hare  such  costs  taxed  in 
the  final  Judgment. 

26.  Time  to  Ala  plaadtaas-  Hiwr  aoat- 

pvtod. 

When  time  to  file  pleadings  Is  allowed,  tt 
shall  be  computed  from  the  adjournment  of 
the  court 

Mitchell  V.  Hogeard,  106  N.  C.  173,  10  S.  B. 
856;  Seay  v.  Yarborough,  94  N.  G.  201;  Dela- 
field  V.  Cuistruotion  Co.,  116  N.  a  21,  20  8.  EL 
167. 

27.  OonsseX  sot  sent  fo>. 

Bxcept  for  some  nnueual  reason,  connected 
with  the  business  of  the  court,  attom^B  will 
not  be  sent  for  when  their  cases  are  called  In 
their  regular  order. 

28.  Criminal  dookata. 

Clerks  of  the  courts  will  be  required,  upon 
the  criminal  dockets  prepared  for  the  court 
and  solicitor,  to  state  and  number  the  crim- 
inal business  of  the  court  In  the  following 
order; 

First  All  criminal  causes  at  Issue.  Second. 
All  warrants  upon  which  parties  have  been 
held  to  answer  at  the  term.  Third.  AU  pre- 
sentments made  at  preceding  terms  undis- 
posed of.  Fourth.  All  cases  wherein  Judg- 
ments nisi  have  been  entered  at  the  preced- 
ing term  against  defendants  and  their  sure- 
ties, and  against  defaulting  Jurors  or  wit- 
nesses in  behalf  of  the  state. 

2D,  OiTll  and  erlmlnal  dookeis—Wkat^ 
to  ooBtain. 

Clerks,  will,  also, '  be  required,  upon  both 
civil  and  criminal  dockets,  to  bring  forward, 
and  enter  in  different  cohunns  of  sufficient 
space,  In  each  case: 

First  The  names  of  the  parties.  Second. 
The  nature  of  the  action.  Third.  A  summary 
history  of  the  case,  including  the  date  of  Is- 
suance ot  process,  pleadlnga  filed,  and  a  brief 
note  of  all  proceedings  and  orders  therein. 
Fourth.  A  blank  space  for  the  entries  of  the 
term. 


State  V.  Edward^  110  N.  a  Sll,  14  S.  B.  Books. 

•  I    The  clerks  of  the  superior  courts  shall  be- 

28.  Ob  eonsent  ooBtfamaBae-^adgment  chargeable  with  the  care  and  preservation  of 
for  costs.  I  the  volumes  of  Reports,  and  shall  report  at 

When  dvll  actions  shall  be  continued  by  each  term  to  the  presiding  Judge  whether 
consent  of  parties,  the  court  will,  upon  sng- ;  any  and  what  volumes,  have  been  lost  or  dam. 
gestlon  that  the  charges  of  witnesses  and !  aged  since  the  last  preceding  term. 
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Bales  and  HegrolatioxiB  for  Licensing  Persons  to  Practise  Law. 


L  Every  person  applying  for  &  license  to 
practise  law  mast  flnt  have  obtained  from 
tlie  court  of  the  county  (x  corporatlcm  wherein 
be  resides,  a  certificate  that  he  Is  a  p^non  of 
honest  demeanor,  Is  over  the  age  of  twenty- 
one  years,  and  has  resided  in  this  state  the 
preceding  six  months.  T%e  application  for 
such  certificate  shall  be  by  writing  addressed 
to  the  court,  specifying  the  day  when  the  mo- 
tion therefor  to  the  court  will  be  made,  and 
be  accompanied  by  the  written  recommenda- 
tion of  two  members  of  the  bar  of  this  Jn- 
dldal  circuit,  who  are  practising  attorneys  In 
this  court,  that  he  Is  of  good  moral  character 
and  a  proper  person  to  be  Ucaiaed  to  practise 
law.  Such  application  and  recommendation 
shall  be  filed  with  the  clerk  of  such  coun^  or 
corporation  court  ten  days  before  the  day  on 
which  the  court  will  be  asked  to  grant  the  said 
certificate,  and  a  copy  thereof  forthwith  de- 
livered by  the  clerk  to  the  Judge  of  the  court 

2.  Eivery  applicant  for  examination  for  a 
license  to  practise  law  shall  file  with  the  clerk 
of  this  court,  on  or  before  the  first  day  of  the 
term  at  which  he  proposes  to  be  examined,  ex- 
cept the  term  at  WythevUle,  such  c^tlfleate 
of  his  county  or  corporation  court,  and  also  a 
certified  copy  of  his  application  therefor,  and 
of  the  recommendation  of  the  members  of  the 
bar  which  accompanied  the  same,  which  In  the 
absence  of  evidence  to  the  contrary,  will  en- 
title him  to  be  examined  for  a  license.  Any 
applicant  wbo  desires  to  be  examined  at  the 


term  at  Wythevllle  shall  file  the  said  papers 
with  the  derk  of  the  court  at  that  place  on  or 
before  the  first  day  of  July. 

S.  Applicants  will  be  examined  at  the  sev- 
eral places  of  session  of  the  court  on  the  first 
Friday  of  each  term,  except  the  January  term 
at  Richmond  and  the  term  held  at  Wythevllle. 
Applicants  will  not  be  examined  at  the  Janu- 
ary term,  and  the  examination  at  the  term  held 
at  Wythevllle  will  take  place  on  the  first  Fri- 
day In  July.  No  examination  any  ^plicant 
wlU  be  made  at  any  other  time  than  on  the 
days  h»ein  named. 

4.  The  questions  and  answers  of  every  ex- 
amination will  be  In  writing;  but  where  the 
Judges  are  in  doubt  as  to  the  result  at  the  ex- 
amination of  any  applicant,  be  shall  be  liable 
also  to  an  oral  examination. 

5.  All  applicants  will  be  liable  to  be  exam- 
ined upon  the  following  subjects,  viz.:  Real 
and  Personal  Property;  Domestic  Relatitms; 
Contracts;  Agency;  Partnership;  Negotiable 
Instruments;  Insurance;  Corporations;  Wills 
and  Persona]  Representatives;  Torts;  Bquity 
Jurisprudence;  Pleading  and  Practice  at  Law 
and  In  Equity;  Evidence;  Crimes  and  Crim- 
inal Procedure;  and  the  Code  of  Virginia. 

6.  Every  applicant  will  be  required  to  affix 
to  his  examination  and  subscribe  with  bis 
own  name  the  following  pledge;  "I  hereby 
certify  that  I  tuive  neither  received  nor  glvea 
aid  or  assistance  In  aoy  manner  during  ttila 
examlnaUon.** 
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D»  SOTO  GOIiD-MTN.  OO.  T.  SMITH, 
County  Treasarer. 

(SapKme  Court  of  South  Carolina.  April  10, 
1897.) 

liXBSAL  Tax  —  AoTiOK  TO  Bbootsb  —  Bt  Whom 

MjIIHTAIHABLK, 

Under  Rev.  St.  {  340,  providing  that  where 
tB»a  are  "charged  against  any  person  uiwn  the 
bookB  of  the  connty  treasarer,"  and  steps  are 
taken  for  their  collection,  "snch  person,**^  if  he 
deems  them  Illegal,  may  jpay  the  same  noder 
protest,  and,  wittiln  a  specified  time  there&fter, 
sue  for  their  recovery,  snch  right  of  action  ac- 
ernes  only  to  the  person  in  whose  name  the 
taxes  are  listed,  and  does  not  extend  to  one 
who  afterwards  pnrchaKs  the  pzopert?  tm 
which  the  lien  exis^ 

Appeal  from  common  pleas  circuit  court  of 
Chesterfield  county;  R..  C.  Watts,  Judge. 

ActtoD  by  the  De  Soto  Gold-Mining  Compa- 
ny against  John  D.  Smith,  as  treasurer  of 
Oiesterfleld  county,  to  recover  taxes  paid  un- 
der protest  A  dantmrer  to  the  complaint  was 
anstalned,  and  pfaUntUT  an»eali.  Affirmed. 

Following  are  the  order  and  the  grounds  of 
apinal  refwred  to  in  ttae  opinion; 

Order:  "After  the  comidalnt  In  this  case 
was  read,  the  def»dant,  V.  F.  Sterenson, 
ef  counsti,  moved  to  dismiss  the  complaint  on 
the  ground,  among  others,  that  the  remedy  al- 
lowed by  statute  is  to  the  person  against 
whom  said  taxes  are  lUegaUy  assessed,  and  it 
ivpears  here  tbatidalntiff  la  not  such  a  par^. 
I  snstaln  the  metton  and  dismiss  the  com- 
jUatot,  wHcb  shows  that  the  taxes  were  diar- 
ged  to  the  BtewOT  Mining  Company,  whereas 
ttie  plaintiff  has  since  bought  the  property 
with  the  lien  upon  It,  and  has  paid  the  taxes, 
and  bronsht  tUs  action,  not  by  the  party 
against  whom  said  taxes  were  charged.  It  Is 
HMuvton  ordned,  adjudged,  and  decreed,  on 
motion  of  W.  F.  Sterenson,  as  eomisti  for  the 
defendant,  and  W.  A.  Barber,  attorney  gen- 
enU,  that  the  complaint  he  disndBBed." 

Grounds  of  i^peal:  "(1)  Because  his  honor 
erred  In  holding  thait  the  complaint  did  not 
aMe  facts  saffldoit  to  constitute  a  cause  of 
•oUon.  Because  his  honor  erred  In  hold- 
tag  that  the  remedy  allowed  statute  Is  to 
the  person  against  whom  said  taxes  are  Ule* 
gaOy  aasessed,  and  It  appears  here  the  plain- 
tan  is  not  such  a  party,  whereas  he  should 
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have  held  that  the  plaintiff,  having  become 

the  purchaser  of  the  title  of  the  Brewer  Min- 
ing Company,  could  legally  recover  back  any 
Illegal  and  unjust  tax  assessed  against  the 
said  Brewer  Mining  Company  which  It  had 
been  comp^ed  to  pay  under  protest.  Be- 
cause his  honor  erred  in  holding  that  taxes 
Which  were  illegally  and  unjustly,  wrongfully 
and  without  authority  of  law,  assessed 
against  the  property  of  the  Brewer  Mining 
Company,  constituted  a  lien  thereon.  (4)  Be- 
cause his  honor  erred  in  holding  that  a  por^ 
chaser  of  real  estate  upon  wUch  taxes  have 
been  assessed  illegally  and  without  authority 
of  law,  after  being  comp^ed  to  pay  them  un- 
der protest  In  order  to  protect  his  tftle,  Is 
without  any  r^edy  for  this  wrong,  and  that 
he  could  not  recover  them  back  from  the  de- 
fendant" 

E.  J.  Kennedy,  for  appellant  W.  A.  Bar- 
ber, Atty.  GeiL,  and  W.  F.  Sterensoii,  for  re- 
qwndent 

POFB,  J.  nils  la  an  action  Ytcgm  by  the 
plaintiff  against  the  county  treasmer  of  Ches- 
terfield county,-  in  this  stat^  to  rooorer  ear- 
tain  taxes  paid  by  the  plataitlff  under  protest 
within  80  days  thereafter,  as  prorlded  tor  in 
certain  cases  by  an  act  of  the  general  assem- 
bly of  this  state,  mw  ecmvlalnt  sets  on^ 
substantially,  these  allegations:  That  the 
Brewer  Gold-Mining  Company,  a  eorporatlOB 
doing  business  in  mining  for  gold  in  Ghostsp- 
field  oonnty.  In  tills  state,  early  In  the  year 
1894  nmde  Its  return  of  Its  property  for  tax- 
ation, bat  in  soeh  ntom  failed  to  state  the 
value  Qt  the  products  of  said  ndnlng  opera- 
tions for  liw  12  monttis  preceding.  That  in  ae- 
cordance  wtth  tiie  requlranents  of  the  county 
board  of  asseosore  for  (Siestetflcdd  county, 
which  required  that  the  Brewer  Mining  Com- 
pany shoitfd  place  some  Talue  on  the  products 
of  said  mining  operatlona,  said  Brewer  Min- 
ing Company  returned  the  same  at  value  of 
98,271.00.  but  said  board  of  nssoesors  raM 
the  same  to  ¥180,87flL  That;  on  aivUcatlon, 
the  comptndler  general  of  the  state  reduced 
tUs  to  fS9,671.  In  addltkm.  that  the  county 
auditor  added  40O  acres  of  land,  TSlued  at  fl,- 
800.  Tliat  the  taxes  aaseased  on  said  unp- 
erty  were  *70e.42,  of  wUeh  «flB&«S  ma 
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gsL  That  tbe  Brewer  Mining  Company  be- 
came Insolvent  dnrtng  the  early  months  of  the 
year  18M,  and  that  on  sales  day  In  Aognst, 
lfi8^  all  Hm  plant;  Including  Its  lands  and 
mines,  were  sold  by  the  lAierlff  of  Gbeater- 
lleld  coon^  under  sundry  executions  In  his 
hands  against  said  Brewer  Mining  Company, 

and  purchased  by  Mrs.    Hearst,  wbo 

sftwwardsi  under  a  deed  with  fall  wsr- 
ranties,  conreyed  the  same  to  the  plaintiff,  a 
corporation  created  under  the  laws  of  the 
state  of  Callfomla,  but  having  an  office  In 
•aid  Qhesterfleld  county,  In  the  state  of  Sontii 
QuoUna.  That  the  plaintiff,  on  account  vt 
Am  Brewer  Mining  Oompany  owning  no  prop- 
ttty,  but  being  hopelessly  InsolToit;  on  ac- 
count of  the  assessed  taxes  for  f706.42  being 
a  11^  on  the  property  sold  by  the  sheriff  as 
that  of  the  Brewer  Mining  Oompany,  and  to 

prevent  a  sale  thereof,— did  on  tlie  day 

of  March,  1896,  pay  the  eald  taxes  under  pro- 
test, and  now  brings  this  action,  on  the  SOth 
of  March,  1895,  to  recovtt  from  tiie  de- 
fmdant,  as  treasurer  of  Ohesterfleld  coun^, 
fliat  part  of  the  $706.42  so  paid  which  waa 
ni^ally  aaeeased,  to  wit,  the  sum  of  |6$3,^ 
At  the  hearing  before  hie  honor,  Judge  Watts, 
when  the  complaint  was  made,  the  defendant 
demurred  thereto  on  the  ground  that  tiu  com- 
plaint failed  to  state  a  cause  of  action  against 
the  defendant  This  demurrer  was  euatalnsd. 
Plaintiff  appealed  therefrom.  Let  the  order 
passed  by  Judge  Watts  be  Incorporated  In  the 
report  of  the  case,  and  also  the  cronnda  of 
appeal  thereto. 

The  primary  (luestion  la,  has  the  plaintiff 
■tated  a  good  ca-ose  of  action  tai  bis  complaint; 
admitting  all  the  allegations,  for  the  time  be- 
ing, to  be  tmeT  It  Is  evident  that,  no  matter 
how  unjuat  the  aMeesment  of  taxes  against 
the  Brewer  Mining  Oompany  may  be,  the  pay- 
ment of  laUl  tam  under  protest,  bj  tiie  De 
Soto  Oold-Mlnlng  Oompany,  another  and  en- 
tirely different  oorpcvatton  from  the  Brewer 
Mining  Oampasqr,  cannot  of  its^  iterate  to 
fllve  the  ^atntUE  ft  food  oauae  of  Action 
•gainst  the  defendant;  for  confessedly  this 
right  of  action  Ht  bottomed  upon  the  prorl- 
atons  of  the  act  of  the  geowal  aaeemUy  of 
t3ds  state  entHtod  *'Aii  act  to  provide  for  the 
assessment  and  taxation  of  property*  OX  St. 
at  La^,  p.  988),  which  are  now  a  part  of  the 
Bevlsed  Statntea  of  this  state.  If  the  provl. 
stons  of  law  referred  to  fUl  to  secure  a  right 
of  action  In  Koiy  one  else,  oOim  tlian  tiie  per- 
son In  whose  name  the  tsxes  are  assessed, 
who  shall  pay  taxes  undw  protest,  then  no 
relief  can  be  afforded  un<ter  said  act  Now, 
let  It  be  borne  in  mind  that  these  taxes  were 
ssssBsed  against  tiie  BtVKVt  Mining  Oompa- 
ny. and  became  a  chazge  upon  Its  jnopw^ 
long  before  the  plaintiff  existed  as  a  corpora- 
tion. The  lien  for  these  taxes  existed  upon 
the  pn^>art7  vt  the  Brewer  Mining  Omnpany 
before  a  sale  was  made  of  its  pn^»»ty  by  tiie 
sheriff.  Let  ns  see  what  proTiskms,  under 
ttie  statute  refwred  to^  exist  In  favor  of  one 
who  pays  taxes  under  protest   It  will-  He 


found  embodied  in  section  840  of  the  Revised 
Statutes,  and  Is  in  these  words:  *^  any  case 
in  which  county,  state  or  other  taxes  shall  be 
charged  against  any  person  upon  the  books 
of  the  coun^  treasure-,  and  he  shall  claim 
payment  of  eneh  taxee,  or  shall  take  any 
steps  or  proceeding  to  collect  the  same,  such 
person,  if  he  conceive  the  same  unjust  or  Ille- 
gal for  any  cause.  riiaU  pay  tiie  said  ta»s 
notwithstanding  undw  protest  in  such  funds 
*  *  *.  The  person  so  paying  said  taxes 
may  at  any  time  within  thlr^  d^s  after 
making  such  payment  but  not  afterwards, 
bring  an  action  against  the  said  county  treas- 
urer for  the  recovery  thereof  in  tlie  court  ot 
common  pleas  for  the  county  in  which  the 
tans  are  pi^aUe  •  •  The  plain  mean- 
ing of  the  language  employed  by  the  legisla- 
ture, and  just  quoted,  is  that  the  person  to 
whose  name  the  taxes  are  listed  shall  have 
the  right  to  pay  the  same  under  protest,  and 
then  test  by  suit  tbeir  legalily.  It  nowhere 
anwars  tiiat  this  zl^t  to  bring  suit  is  ex- 
tended to  any  other  p«son  tiian  Uie  person  in 
whose  name  such  pnq^wty  is  listed  on  the  tax 
bof^  We  cannot  extend  tiiis  ri^t  to  any 
other  person  than  audi  listed  owner,  no  mat- 
ter how  strongly  the  equities  may  appeal  to 
us.  nie  legislature  has  so  written  its  will 
In  this  matter,  and  we  cannot  go  beyond  such 
expressed  will.  The  circuit  Judge  took  this 
view,  and  in  dMng  so  we  are  obliged  to  bold 
that  he  committed  no  error.  This  being  our 
conduslon,  all  other  questions  set  iqt  In  the 
appeal  become  obstructions,  and  cannot  be 
fftlrly  said  to  arise.  It  is  the  Judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  sfflnned. 

(fl  8.  a  171) 

STATE  V.  OHASTAIN. 

(Supmie  Oonrt  of  SemOt  OsinMne.  April  7, 
18e7J 

ImraxiOATtira  Lh)dobs— Dismrsur  Aor. 
The  words  "for  unlawful  oseb**  In  Dis- 
pensary Act  1806,  I  1,  forbidding  the  **mann- 
factnre,  sale,  barter  or  cxchante,  rec^pt  or  ac- 
ceptance for  nnlawful  use,  ddlvery,  storing  or 
keeping  Id  posBeaalon"  of  hitoxlcatlng  liquors 
except  as  authorized  by  the  act  refer  only  to 
the  *S«celpt  or  acceptance"  of  such  liquors,  and 
therefore  the  storing  and  keying  in  possession 
of  liquor  which  Is  not  stamped  as  required  by 
the  act  Is  Illegal,  IrrespecaVe  of  the  use  for 
which  it  Is  intended.  Affirmed  to^  divided 
court;  Mclver,  O.  J^  end  Oary.  A.  J.,  dissent- 
ing. 

Appeal  from  general  sessions  circuit  court 
of  Oconee  county;  D.  A.  Townsend.  Judge. 

Anderson  Ohastaln  was  convicted  of  un- 
lawfully storliv  and  keeping  in  poesesslon 
certain  contraband  liquor,  and  appeals.  AJC- 
flrmed. 

The  follo^rtng  la  tiie  charge  ot  the  court: 
"Gmtiemen  ot  tiie  Jury:  Tbe  Indictment  Is 
for  stwing  and  keeping  in  possession  alco- 
holic liquraa.  The  law  Is  so  ^aln  that  I 
dont  see  that  X  need  detain  you  about  it  It 
Is  written  in  blade  and  whiter  It  a  man 
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undertakes  to  keep  tiqnor,  It  tanst  have  the 
Btomp  of  the-  state  commissioner.  If  he  is 
going  to  keep  dispensary  llqaor,  it  Is  usually 
bon^it  In  dlcpeneaTT  packages,  and  has  the 
stamps  on  It  If  he  Is  going  to  deal  In  blind 
tiger  Uqnor,  he  mast  get  stamps  and  put  on 
It  The  law  Is  as  plain  as  'A,  B,  0/  and,  like 
an  statatoty  law.  Is  plain,  and  to  the  point 
It  is  no  use  for  me  to  detain  yon  about  it 
Yon  haTe  heard  the  testimony.  The  ques- 
tion is,  did  he  hare  Uqnor  there,  keeping  It 
there  without  any  stamiMi  on  It?  If  so,  be 
most  show  that  he  had  bonght  it  throivb  the 
tttgnlar  channel.-'the  dispensary,— or  that  be 
obt^ned  from  the  state  commissioner  the 
proper  stamps  to  put  on  it  The  law  provides 
how  be  shall  do  it  The  law  prevents  this 
storing  and  keying  In  possession  liquors, 
shows  bow  it  may  be  kept  safely,  and  with- 
out anj-  tnmble.  And  If  a  man  Is  not  mind- 
ed to  pot  himself  to  that  teonble,  then  be 
will  have  to  look  out  for  the  consequences. 
BotmattonoCttetareforyou.  Yonmttstde- 
tombui  whtiiier  It  la  so  or  not.  bo  far  as 
the  facts  are  concerned.  The  law  Is  here, 
and  we  have  got  to  abide  by  it  it  don't 
make  any  dlffawce  whethor  It  is  wise  or 
not  That  la  not  the  point  with  sworn  offl- 
cwa.  If  yon  bare  any  reasonable  doubt  as 
to  the  guilt  of  the  defendant  give  lilm  the 
benefit  of  it" 

Jaynes  ft  Sbelor.  for  appellant  M.  F.  An- 
sel, for  the  State. 

JONSat  J.  i  think  the  Judgment  of  the 
drcult  comt  abonld  b»  affirmed.  The  acUe 
qneetlon  tor  detenulnattoD  la  wbeOwr  the  dla* 
pensary  act  of  1886  St  at  Laqe,  p.  128) 
profalUta  under  penalty  the  storing  ke^ 
Ing  In  poasenton  at  Intoxicating  liquor  with- 
out having  on  the  vessel  containing  It  the 
stamps  of  the  ctunmlsaloiiert  aa  provided  for 
in  the  ftct  It  Is  contended  that  to  con- 
stitute an  ofltense  under  tills  act  ttao  **keep- 
Ing  In  possession''  must  be  f ot  an  unlawful 
use.  That  part  of  lectton  1  ot  the  act  to'  be 
construed  Is  as  foUows;  'That  the  mana- 
factmre^  sal^  barter  or  excbange,  receipt  or 
acceptance  for  unlawful  use,  delivery,  stor- 
ing and  keeping  in  possession  within  this 
state  [of  intoxicating  liquor,  etc.]  except  as 
is  hereinafter  provided  Is  hereto  prohibited," 
etc.  act  fts  printed,  contains  a  comma 
aftsf  tiie  word  "acceptance"  but  this  is  an 
aror.  The  manuscript  act  as  rstlfled  con- 
tains no  comnuL  after  the  word  "acceptance." 
In  Castan  r.  Brodc,  U  8.  a  107»  it  is  said: 
**PnnctDatlim  to  the  least  rdlable  guide  to 
the  aenae  of  a  statote^  bnt  cannot  property 
be  said  to  be  wltbont  force.  In  ttseU,  It  is 
ordtearOy  Insufflctent  to  fix  the  eenae  ot  a 
statnto  wbera  tiutt'  Is  dlspnteble,  especially 
where  tlie  qneeUon  Is  one  of  the  force  of  a 
cmnma;  Imt  where  tiie  punctuation  Is  «trlct> 
ly  coaulstent  wltii  «w  of  two  senses,  equally 
trammattnil,  and  InconalBtMit  with  the  other. 
It  Bboakl  be  aUowed  tbm  Cerce  ot  opening  the 


question  of  construction  to  receiving  aid 
from  the  context  &nd  from  the  nature  of  the 
purpose  the  statute  has  in  view."  The 
wrongful  presence  of  the  comma  in  the  nwlnt- 
ed  act  has,  I  think,  given  rise  to  Oils  contro- 
versy. It  is  argued  that  the  phrase  "for  un- 
lawful nse,"  having  a  comma  before  and  aft- 
er it  may  be  transposed  so  as  to  make  the 
statute  read,  "ThaX  the  manufacture,  sale, 
barter  or  exchange,  receipt  or  acceptance 
delivery,  storing  and  keeping  In  possession 
within  this  state,  for  unlawful  use  etc,  Ui 
prohibited;"  thus  making  **for  unlawful  use" 
qualify  all  that  precedes.  It  lequlree  bnt  a 
moment's  consideration  to  perceive  that  smdi 
a  construction  would  cut  the  vitals  out  of 
the  dispensary  law.  It  would  not  do  to  ny 
that  a  sale  of  Intoxicating  liquor  la  not  pun- 
ishable under  the  dlspmsary  law  tmless  It 
be  shown  that  the  sale  was  "for  unlawful 
use."  How  could  any  convlcUm  ever  be  had 
for  selling  intoxicating  liquor?  The  defense 
would  be  that  it  is  not  unlawful  to  drink 
whisky,  ther^ore  a  sale  of  whUky  as  a  bev- 
erage tqr  anybody  la  not  nnlawfuL  One  of 
the  manifest  primary  objecte  of  tbe  dispen- 
sary act  Is  to  pnddblt  ^tiUn  tbto  etete  tbe 
sale  at  IntoxlcBtlng  llQnors  for  any  propose 
whatever  by  any  pessui  whomBoew,  excek^t 
as  provided  for  In  the  act  The  constmetioa 
contended  for  would  practically  nullify  the 
dispensary  law.  for  tt  k  not  posslble  to  hold 
that  tiie  keeping  of  Intoxicating  liquor  Ita 
posaeesltm  witiiont  the  eonunlssloDer's  stamp 
is  not  punishable  unless  It  waa  for  un- 
lawful use,  and  not  be  ccoapdled  to  h<dd  the 
some  thing  In  ref  oence  to  the  manufiaetnre, 
sale,  etc.,  of  such  liquor.  Momover.  If  a 
sale  of  Intoxicating  liquOTe  la  not  unlawful 
unlras  made  for  an  unlawful  use  tiien  a 
ke^ng  In  poasesMon  of  cmtraband  Uguor 
for  sale  for  a  lawful  use  Is  not  unlawfuL 
This  would  mal»  a  paradise  for  blind  tigers. 
I  riiould  Biy,  rather,  there  would  be  no  blind 
tigers,  since  evwybody  could  s^  and  keqp 
for  s^  Intoxicating  liquors  openly  and  with 
Impmdty.  Such  a  coDstructton  1>  not  at  all 
"necesaary  to  relieve  llie  officers  charged 
wltti  the  duty  of  etorinK  keeidng  and  selling 
spirituous  liquors  from  the  penalty  iwescrlb- 
ed  ftw  so  dtdnft"  as  argued,  because  the 
words  "exc^  as  In  herdnafter  provided'^ 
qualify  not  only  the  provision  as  to  "trans- 
portation, removal,"  etc,  but  also  tiie  provW 
sion  as  to  tbe  'inimufiutme,  sole,  barter  or 
exchange,  receipt  or  acceptance  for  unlaw- 
ful ueOf  delivery,  storing  and  keeping  In  poo- 
session"  ot  such  Uquu*.  The  act  afterwards 
provides  how  such  Uquns  may  be  lawfully 
manufactured,  eold,  -  received,  deHvered, 
etwed,  k^  In  possession,  tranqtorted,  etc. 
But  the  act  nowhere  provides  that  sueb  liq- 
uor may  be  kept  In  small  or  large  qnanUtloe 
tor  personal  use,  wlthont  tiia  eommlssUmsc^ 
Ktomp  or  certlflcate.  On  the  oontrary,  sec- 
tion 28  of  the  act  expressly  dedaies  "tbMt 
the  possession  ot  sold  Illicit  Uqrows  Is  here- 
by proUbtted  and  decluiea  vnUi^uL'*  WMIe 
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It  Is  tnie  this  section  goes  m  to  declare  TOtd 
«U  obligatloiu  contracted  for  the  purchase  of 
such  Ugtiora.  the  positlTe  declaration  above 
quoted.  If  any  Is  needed,  throws  light  on  the 
question  whether  the  dispensary  law  Intend- 
ed to  make  pnnlshable  the  storing  or  keeping 
In  possession  of  contraband  Itqaors,  without 
regard  to  the  use  made  of  them.  It  seems 
clear  that  the  words  "for  unlawful  use"  qual- 
ify alone  the  preceding  wwda  "reodpt  or 
acceptance."  The  legislature  doubttess  In- 
tended, by  placing  these  words  with  the 
words  "receipt  tse  acceptance,"  to  avoid  the 
oonstmctlon  that  might  otherwise  be  tenable, 
—that  under  the  dispensary  law  the  receiver 
or  buyer  of  such  liquor  Is  equally  guilty  with 
tbe  Idler.  The  l^lslatura  no  doubt  tbou^t 
tt  wise  not  to  obstruct  the  obtaining  of  erl- 
doiee  to  convict  a  sellw  hf  making  the  pev^ 
son  who  reeelTM  or  accepts  ttie  liquor  sold 
also  liable  to  punishment  Or  perh^  tt 
was  thought  best  not  to  make  the  acceptance 
of  a  drink  criminal.  The  Acta  of  IWS  and 
1896  (January  2d),  It  should  be  remember- 
ed, read:  "Manufacture,  sale,  barter  or  ex- 
change, rec^pt,  accep^c^  delivery,  storing 
and  keephig  In  poesesslon,"  etc.  The  act  of 
1886  changed  "receipt,  acceptance"  Into  "re- 
ceipt or  acceptance  foe  unlawful  use."  We 
happen  to  know  that  some  lawyers  belleviBd 
that  under  the  Acts  of  1898  and  1886  the 
buyer  was  liable  to  hidlctment  as  well  as 
the  seller.  This  would  suffidoitly  account 
for  the  change  In  the  act  of  1896  limiting  tbe 
llabUl^  to  Indictment  for  merely  recdving  or 
aeo^tlng  intoxicating  liquor.  The  construc- 
tt«i  we  contend  for  Is  not  only  the  natural 
and  grammatical  construction  of  the  lan- 
guage used,  but  U  consistent  with  tbe  scheme 
and  purpose  of  the  act,  whereas  the  other 
ceostmetlon  Is  nnnaturalt  nngrammatlGal, 
and  deatmetlva  of  the  design  and  operation 
of  the  dlsprasary  law.  The  question  Is  one 
of  construction  mer^.  It  Is  our  duty  simply 
to  declare  the  law.  We  have  nothing  to  do 
with  its  wisdom  or  Its  severity.  The  harsh- 
neei  of  Its  operation,  real  or  snppoeed,  should 
not^  In  the  least,  swerve  us  Aram  our  plain 
du^.  There  was  no  emx  in  the  charge  of 
the  drcuit  Judge  complained  of,  and  tbe 
judgment  of  the  circuit  court  sfaoidd  be  af- 
flrmed. 

McIYBIt,  0.  J.  (dissenting).  TTnder  an  in- 
dictment charging  tbi^  tbe  defendant,  on  tlie 
Uth  day  of  Jnne^  1806,  "did  unhiwfuUy  store 
and  keep  in  possession,  within  this  state, 
certein  alcoholic  contraband  llquw,  to  wit, 
about  two  and  one-half  gallons  of  com  whte- 
ky,  which  is  used  as  a  beverage,  against  the 
form  oC  tiie  act,"  etc.,  the  defendant  was 
fniDd  gunty,  and  sentuced  *^  psy  a  flue  of 
ona  hundred  dollars,  or  be  held  to  labor  upon 
(he  public  works  ctf  Oconee  county  tent  a 
period  of  tSizee  months,  or  be  eonOned  In  the 
state  penitentiary,  at  hard  labOT,  for  a  period 
of  three  months."  From  this  Judgment,  de- 
twdant  wpm1>  upon  the  foDowlng  grounds: 


"a)  Because  his  honor  erred  In  charging  the 
Jury  as  follows:  The  qaeetloa  is»  did  he 
hare  liquor  there,  keeping  it  then  witbout 
any  stamps  on  it?  If  so.  he  most  show  that 
he  either  bought  It  through  the  regular  chan- 
nel,—the  dispensary,— or  that  he  obtained 
from  the  state  commiBsloner  the  proper 
stamps  to  be  put  on  It,'— and  should  have 
diarged  the  Jury  Instead  therec^  that  the 
keeping  of  a  small  quanU^  tO.  liquor  by  a 
person  In  his  dwelling  house  for  his  own 
perscmal  use,  and  not  to  be  bartwed,  sold,  or 
given  away,  does  not  constitute  a  crime, 
which  is  the  subject  of  indictment  (2)  That 
tt  is  only  the  storing  w  keeping  In  possess  Ion 
of  alcoholic  liquor  for  some  unlawful  use  or 
purpose  which  la  made  an  IndlctaUe  oCtenae 
by  the  statute,  and  his  honor  srred  In  not 
so  holding." 

It  appears  fimn  the  tsstfammy  of  the  atata 
constables  who  were  examined  as  witnesses 
for  the  state  that  they  found  In  the  dwelling 
house  of  tbe  defoidant,  while  he  was  absent 
therefrom,  a  three^aUon  Jug,  ccmtalnlng 
about  two  gallons  of  com  wlUsky,  as  tb^ 
estimated,  which  they  seized,  and  shipped  ts 
the  state  commissioner,  because  there  were 
no  marks  or  stamps  upon  It  obtained  from 
the  state  commissioner.  Tfane  waa  no  tea- 
timtmy  tending  to  show  that  defendant  had 
tbe  whisky  for  sale,  or  any  other  unlawful 
purpose,  or  that  dtfwdant  ever  had  sold  or 
disposed  of  ai^  whisky.  On  the  contnuy, 
the  defendant  testlfled  that  he  obtained  from 
a  man.  who  said  It  came  from  Babum.  a 
gallon  of  whisky,  about  three  weeks  before 
tiie  selKure^  for  his  own  personal  ua^  and 
for  no  other  purpoae.  because  be  was  In  bad 
health,  and  needed  it;  that  be  never  sold 
any  whisky,  and  he  could  not  tell  how  much 
(KC  the  wblsky  he  bad  used  before  the  seizure. 
He  admitted  ttiat  the  whisky  had  not  been 
bought  from  any  dl^wnsary,  and  that  It  had 
no  stamps  uptn  It  The  charge  of  the  dr^ 
cult  Judg^  which  la  fidly  aet  out  In  the 
"case,"  and  should  be  incraporated  by  tbe 
reporter  In  his  report  of  the  case,  was,  in 
BUbstance,  aa  follows:  *The  Indictment  la  for 
storing  and  keeping  In  possession  alcoholic 
liquors.  *  *  *  If  a  man  undertakee  to 
keep  Uquw.  It  must  have  tha  atan^  of  flia 
state  commissioner.  *  *  *  The  question 
is,  did  he  have  liquor  there,  teeing  tt  tbwe 
without  any  stamps  on  tt?  If  so,  he  must 
show  that  he  had  boi^it  It  through  tiie  r^ 
ular  etaannd,— the  dlspraaaryr-or  that  he  ol^ 
talned  fnmi  the  state  commissioner  the  prop- 
er stamps  to  put  on  It  The  law  provldea 
how  he  shall  do  tt.  tnie  law  laennta  this 
storing  and  keeping  In  possession  of  liquors, 
■bows  how  it  may  be  k^  safdy  and  wftb* 
out  any  trouble.  And  If  a  man  Is  not  mind- 
ed to  put  himself  to  that  trouble,  then  he 
will  have  to  look  out  for  the  consequencee." 
nie  circuit  Judge,  manlfendy.  In  darghig 
ae  Jury,  iwoceeded  upon  the  Uieory  that  It 
la  an  IniUctaMe  ofldtse  for  a  prason  to  have 
In  his  possession  alcoboUe  liquors,  men  tat 
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Ub  own  u»c,  unless  ilie  required  stamps  are 
npon  the  Tcssel  contalDlng  it  In  the  first 
plac^  the  IntHctinent  does  not  cbarse  any 
such  offense,  for  It  does  not  ebsxge  that  at 
ccdK^lc  liquors  were  found  In  the  posseeslon 
ot  the  defendant,  without  the  requltite 
stamps.  On  the  contrary,  the  charge  In  the 
Indictment,  as  we  have  seen,  Is  'Uiat  the  d^ 
fendant  "did  nolawfully  stora  and  ke^  In 
posjMSBian,  within  this  state,  certain  alcoh<riie 
contraband  Uqnor";  and,  In  the  second  place, 
a  careful  examination  of  the  act  of  Hardi  6, 
1896  <22  St  St  laxBS,  128).  commonly  caned  the 
"Dlq^ensary  Law,"  under  which  this  prosecu- 
tion was  Instituted,  falls  to  disclose  any  provi- 
sion therein  making  It  an  indletsble  offense  for 
a  parson  to  lum  In  his  possesion  alcoholic 
Uquon  without  the  stamps  ci  the  state  coat' 
mlssloner.  There  are  sereral  prorislons  In 
that  act  making  such  liquors  liable  to  sefarare 
and  forfOttnr^  but  nmie  declaring  that  the 
mere  fact  that  a  perscm  Is  found  In  posses- 
sion idcohollc  liquors  without  stamps  shsll 
consUtnte  a  criminal  offaue.  The  sections 
of  the  act  which.  It  Is  cootraded,  sustain  this 
prosecution  are  the  first,  the  twenty-fifth,  the 
twentyHBlxth,  and  the  thlrty4fth;  and  these 
sections  will  be  coosldeied  In  their  order. 

The  first  section  mds  as  follows:  "niat 
the  manufacture,  sale,  barter  or  exchange, 
receipt  or  acceptance,  for  unlawful  use,  de- 
livery, storing  and  ke^iliv  In  possession 
-within  this  state,  of  any  sphrltuons.  malt, 
▼inous,  fermented,  brewed,  (whether  lager 
or  rice  beer)  or  other  liquor,  any  compound 
or  mixture  thereof,  by  whatever  name  called 
or  known,  which  cwtains  alcohol  and  Is  used 
as  a  bererag^  by  any  persMi,  firm  or  corpo- 
ration; tbe  ttanspartatktn,  removal,  the  tak- 
ing from  tbe  depot  or  other  place  by  coa- 
signee  or  other  person,  or  the  payment  of 
freight  or  express  or  other  charges  to  any 
pmon,  firm,  assodaUon  or  corporation  upon 
any  splrltiunis,  malt,  vinous,  fermented^ 
brewed,  (whether  lager,  rice  or  other  beer) 
or  other  liquor,  or  any  compound  or  mixture 
fliereof ,  1^  whatever  name  called  or  known, 
which  contains  alctdiol  and  is  used  a  ber- 
erage,  except  as  Is  hereinafter  provided.  Is 
hereto  pn^blted  under  a  penalty  ot  not 
less  than  three  (8)  nor  more  than  twelve  (12) 
months  at  hard  labor  In  the  state  peniten- 
tiary or  {My  a  fine  of  not  less  than  one  hun- 
dred dollaa  nor  more  flum  five  hundred  6air 
lars,  or  both  fine  and  Imprisonment,  In  the 
discretion  at  the  court  for  each  offense.  AH 
such  liquors  excq^t  when  bought  of  a  state 
oSeer  authorised  to  sdl  the  same,  or  In  pos- 
session ot  one  and  having  been  duly  tested 
by  the  diemlst  at  the  South  Oarolina  OoUege 
and  found  to  be  chemlcaUy  pure,  are  de- 
dared  to  be  contraband  and  against  the 
morals,  good  health  and  safety  of  the  state, 
and  an  alcoholic  Uquns  in  this  state  and  not 
having  been  tested  by  the  chemist  of  the  South 
OuoUna  OoDege  and  found  to  be  chemically 
pore  are  declared  to  be  of  a  pirtionons  snd 
dstrinwntal  character,  and  their  use  and  con- 


sumption  as  a  beversge  are  against  ths  mor- 
sis.  good  health  and  ssfety  of  the  state, 
and  aU  such  liquors  msy  be  stfsed  wherever 
found,  without  a  warrant  and  turned  orer  to 
the  state  commission^.**  It  wUl  be  observ- 
ed that  this  section  Ir'dlTided  Into  two  dis- 
tinct and  dlflermt  parts,  manifestly  designed 
to  ^fect  two  distinct  and  Cerent  purposes. 
The  first  part,  embraced  In  the  first  sentence, 
was  designed  to  make  it  a  penal  (^ense,  pun- 
ishable as  therein  prescribed,  for  any  person 
to  do  any  of  the  acte  therein  forbidden; 
while  the  second  part,  embraced  in  the  sec- 
ond sentence,  separated  by  a  period  from  the 
first  seiEt»ce^  was  clearly  d«lgued  to  render 
the  liquors  therein  referred  to  liable  to  sel- 
'  sore  without  a  warrant,  and  to  forfUtnxe.  In 
other  words,  the  first  sentence  affects  per* 
sons  only,  and  not  prtwerty,  while  the  second 
sentence  affects  pEopwty  only,  and  not  per- 
sons. It  Is  clear,  therefor^  ttiat  in  thia  case 
our  attention  must  be  confined  to  the  first 
senteace,  as  no  question  as  to  the  selsure  or 
fwfelture  of  jfrapexty  Is  here  involyed.  Tbe 
first  sentence,  however,  does  f  <»bid,  under  a 
penalty  therein  prescribed,  the  manufacture^ 
sale,  barter,  or  exchange,  receipt  or  accept- 
ance, for  unlawful  use,  delivery,  storing,  and 
keeping  In  possession,  within  this  state,  of 
any  spirituous  liquors  by  any  person;  and 
also  forbids,  under  a  like  poxalty,  the  trans- 
portation, removal,  or  tsklng  from  the  de- 
pot or  other  place  of  such  liquors,  or  piling 
tbe  freight  or  charges  thereon,  except  as  Is 
.thereinafter  provided.  In  order,  therefore, 
to  constitute  any  of  the  offenses  therein  de- 
nounced. It  must  appear  that  the  persw 
charged  has  manufactured,  sold,  bartered, 
exchanged,  received,  or  accepted,  delivered, 
stored,  or  kept  In  his  possession,  within  this 
rtat^  any  splrttnoos  llquws  "for  unlawful 
ns^;  or  that  such  person  has  tnuuported, 
removed,  or  taken  from  the  depot  or  other 
place  soch  Uqnors,  or  paid  the  freight  or 
charges  mi  the  same,  exc^  as  la  heidnafter 
provided.  It  Is  clear  that  the  person  char- 
ged must  not  only  have  manufactured,  sold, 
bartered,  exiihai^^  rec^ved,  or  acc^ted. 
delivered,  stored,  or  kept  la  his  possession 
sphitnous  liquors,  but  must  have  done  so 
toe  some  unlawful  use;  for  that  la  not  only 
the  proper  grammatical  construction  of  the 
language  used,  but  also  such  a  construction 
la  neceasaiy  to  reUere  the  aOicen  diarged 
with  the  duty  of  stwing,  keeping,  and  sdllng 
spirituous  liquors  fnmi  tbe  penalty  pre- 
scribed for  so  doing.  But,  even  If  there  Is 
error  In  holding  that  the  words  "for  unlaw- 
f nl  uB^*  quaiuy  all  of  the  aeto  forbidden  by 
the  first  sectkm  of  the  act.  It  la  absolute 
necessary  to  hold  that  those  words  do  quali- 
fy the  act  at  keeiribig  In  popsesskm  spirituous 
liquors  fw  oaier»  own  use,  in  order  to  pre- 
vent a  confltet  between  section  1  and  other 
sections  of  the  act,  as  Is  conclusively  shown 
in  the  separate  <qpiiilon  of  Mr.  Justice  OABT. 
It  is  not  necessary  to  consider  tbe  otiier 
branch  of  tbe  first  sentence,  whleb  makes  It 
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a  penal  offoise  for  any  penon  to  tru^on; 
remore,  or  take  tnm  ths  depot  or  other 
place  of  deposit,  any  q^rltaoos  llqnon,  or  to 
pay  the  freight  or  other  charges  on  the  same, 
except  as  afterwards  provided,  for  there  Is 
no  allesatlon  or  pretense  that  the  defendant 
did  anything  of  the  Und.  While  the  en- 
dance  stiows  that  the  Uqnor  hwe  in  qneitlon 
was  kept  in  the  defendant's  dwelUnc  boose, 
there  Is  no  eyldenoe  even  to  show 

that  It  was  received  or  k»pt  for  any  nnlairfvl 
osol  Dn  the  contrary,  the  only  erldaice  as 
to  that  matter  is  that  the  Uqoor  vu  ob- 
tained and  kept  for  the  defendant's  own  per- 
sonal nse,  he  bellerlng  tliat  It  wag  necessary 
for  his  bodily  health.  Unless,  therefore,  the 
act  contains  some  prorlalon  making  It  nnlaw^ 
fDl  for  a  person  to  drink  or  otherwise  use 
for  his  own  personal  benefit  or  gratification 
any  spirltnons  Uqnors  not  obtained  from  the 
diq^ensaxy,  or  not  containing  the  stamps  (rf 
tb»  state  eommlsslonw,  It  Is  obrlons  that  one 
essoitlal  donent  of  the  offense  created  by 
tlie  fltst  section  of  the  act  Is  latiklng.  The 
act  wUl  be  searched  In  rain  for  any  siich  pro- 
Tlsion,  and  hence  It  cannot  be  said  that  keep- 
ing and  using  any  spirituous  Uqntws  fn 
one's  own  personal  buiedt  or  gratifleatUm 
constitutes  any  offense  e^lnst  the  criminal 
laws  of  tills  state. 

The  next  section  to  be  conddeted  Is  the 
twenty-fifth,  which  reads  as  follows:  *'Tbat 
any  of  the  Uqnors  set  forth  In  section  one 
(1)  of  this  act,  which  ate  contrUwnd,  may 
be  stfxed  and  taken  without  warrant  by  any 
constable,  sheriff  or  pollcanan  while  In 
transit  or  after  arrival,  whether  In  posses- 
sion of  a  comnKm  carrier,  depot  agent,  ex- 
press agent,  private  person,  firm,  corporation 
or  association,  and  reported  to  the  state 
cmnmlssloner  at  <mce,  who  shall  depose  ct 
the  same  as  hereinafter  provided:  provided 
that  liquors  pnrdiased  ontslde  the  state, 
owned  and  conveyed  as  posonal  baggage, 
shall  be  exempt  ^m  selanre  when  tiie  qnan- 
tl^  does  not  exceed  one  galhm."  It  Is  very 
obvious  that  this  section  does  not  even  pur- 
port  to  oreate  any  criminal  trff  ense,  but  deals 
only  with  the  selnire  and  forfeiture  of  con- 
traband Uqnors.  Indeed,  the  proviso  In 
terms  recogntaes  ttm  legaU^  of  the  posses 
slon  of  certain  s^ritnoua  liquors  which  are 
not  bought  fnnn  Uie  dlspouary,  and  which 
do  not  contain  the  stamps  of  the  state  com- 
missioner. 

The  next  section  trf  the  act  wUch  Is  relied 
npon'by  the  prosecution  Is  the  twenty-sixth, 
which  reads  as  follows:  "That  the  posses- 
sion of  said  llUelt  UquMS  Is  hneby  prohib- 
ited and  declared  unlawful,  and  any  obllga- 
titm,  note  of  indebtedness,  contracted  In 
their  sale  or  ftanqmrtatlon  Is  declared  to 
be  absolutely  nuU  and  void,  nor  shall  any 
action  or  suit  for  the  recovery  of  the  same 
be  entertained  In  any  court  in  this  statew" 
It  Is  very  manifest  that  the  sole  purpose  of 
this  section  was  not  to  create  any  criminal 
otCense,  but  simply  to  prevent  the  courts  of 


this  state  from  mtartalnlng  any  action  for 
the  recovery  of  the  price  of  any  fflldt  Uq- 
nors. Besides,  the  language  used  In  this 
seetlfm  diowi  that  On  possession  hoeln  re- 
fened  to  Is  tiuU  prohibited  by  section  1  of 
the  act,— keeping  in  possession  for  some  un- 
lawful use,— for  the  words  are,  "possession 
of  said  Illicit  Uqnors";  that  Is,  the  Uqnors 
mentioned  in  tbe  next  meeedliv  sectiob, 
which,  in  extfrees  terms,  refers  to  section  1 
of  the  act 

Th9  only  remainlTig  section  rdled  upon  tty 
counsel  for  the  prosecution  is  the  thirty- 
fifth,  so  much  ot  which  as  is  pertinoit  to 
this  case  reads  as  follows:  *^liat  In  case 
of  conTlction  of  violations  of  any  of  the 
sections  ct  thta  act  where  puntohment  la 
not  espedally  provided  tw,  the  person  or 
persons  or  cwporatiims  so  convicted  shall  be 
pnnlahed  In  the  dlscretioi  of  the  court  tiy- 
Ing  the  same.  AU  alcoholic  liquors,  other 
than  domestic  wlna,  which  do  not  have  on 
the  pacikages  In  wbldti  they  are  omtalned 
the  label  and  certificates  going  to  show  that 
they  have  been  tested  by  the  chemist  and 
purchased  tnm  a  state  officer  authfKlzed  to 
sdl  them,  are  hereby  declared  contraband, 
and  on  selanre  wiU  be  forfeited  to  the  state 
as  provided  in  sectlim  81:  provided  tiiat  tills 
section  dan  not  apply  to  Uquor  bdd  1^  tbb 
owners  ot  registered  stills  in  bonded  ware- 
houses. Persons  having  Uqnor  which  they 
wish  to  keep  for  their  own  use  may  tbioiw 
the  protection  ot  the  law  around  tiie  same 
by  furnishing  an  Invoitory  of  tiie  quantity 
and  kinds  to  the  state  commissioner  and 
apifiylng  for  cntlflcates  to  afllx  thereto."  It 
Is  difficult  to  perctive  what  Ught  this  section 
throws  upon  the  qnestlon  under  consldera- 
ttfML  It  certainly  creates  no  criminal  of- 
fense, ei»!ept  til  tiw  Isst  paragraph,  irtilfdi 
has  not  been  quoted,  for  the  reason  that  It 
relates  solely  to  tbe  offnse  of  affixing  Imi- 
tation stamps  to  packages  containing  alco- 
hollc  Uqnor,— a  mattw  Clearly  not  pertluMit 
to  this  case.  Tbe  first  smtence  of  the  first 
paragraph,  which  has  been  quoted,  provides 
what  shall  be  the  punishment  for  offensea 
against  the  act  where  tbe  punlshmmt  has 
not  beoD  eqwdally  prescribed,  and  the  re- 
malnder  of  tiiat  pangrqih  Is  devotsd— First, 
to  a  dedaratlon  ot  what  BhaU  be  regarded 
as  omtraband  Uquor;  and,  second,  to  the 
mode  which  sn<di  Uquor  may  be  protect- 
ed  from  selanre  and  forfeiture.  Indeed,  the 
provision  In  the  last  soitence  ot  th»  firpt 
paragraph  of  tiie  section  affords  the  stron- 
gest Und  of  bnpUcation  that  fibe  leglslatnre 
never  intended  that  any  person  should  b» 
liable  to  indictment  for  having  In  his  pos- 
session any  (q)lrituoiis  Uqnors  tor  his  own 
use,  even  thou^  It  slurald  be  contraband 
liquor,  as  defined  in  the  next  preceding 
sentence,  for  It. declares  that:  "Pwsons 
having  Uqnw  which  they  wish  to  keep  for 
their  own  use  may  throw  the  protection  of 
the  law  around  the  earned  by  punning  tiie 
mode  than  prescribed;  and  it- would  ibe 
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TOT  viiKasonablft  to  anppoae  that  tbe  kgla- 
hitore  bitendod  tliat  it  vfaonld  Im  &  criminal 
olBmae  tat  s  peraon  to  luTe  oontnbaiid  Uq- 
uor  In  his  poMeaalon  for  his  own  use,  when 
•zpresB  proTlfllon  had  ben  made  for  the  pro- 
tection of  such  Uqoor  fnAn  eeiznre  and  for- 
feitnre,  foe  the  protection  afforded  by  this 
proTlslon  Is  to  the  liquor,  not  to  ttie  perwm 
wbo  baa  it  in  bis  poasession  for  bis  own  use; 
the  langoate  being  that  "persona  baring 
liquor  which  they  wish  to  keep  for  their 
own  use  may  throw  the  protection  of  the 
law  azoond  tbe  aame,"  etc.  This  negatlvea 
43m  idea  txt  any  intention  to  make  It  a  crlm- 
laal  offense  for  a  person  to  have  In  his  poa- 
session contraband  liquor  for  his  own  nse^ 
and  for  that  reason  such  person  needed  no 
protactlmi;  but  the  llqnM  did  need  protec- 
tion, for  nnder  othtt  provisions  of  tbe  act 
It  was  liable  to  seisore  and  forfeiture  wber- 
erer  found,  and  accordingly  prorision  was 
made  for  sndi  protectixm. 

It  la  ontendad,  bowerer,  that  nnder  the 
proTiiriotf  of  section  2^  aboTe  set  fnth.  that 
man  posecssiwt  of  any  contraband  liq- 
uor, or,  as  it  is  there  called,  "illicit  liquor," 
Is  a,  criminal  offensei  because  snch  poeses- 
rioD  Is  there  declared  to  be  unlawful;  and, 
Uumgh  no  special  punlsbment  Is  there  pro- 
Tided  tor,  yet  It  ta  pnnlsbaUe,  at  tbe  dis- 
cretion of  tbe  court,  under  the  ^otIsImi  con- 
tained In  tbe  first  sentence  of  section  85, 
betelnaboTe  quoted.  It  Is  quite  certain'that 
snch  possession  Is  not,  In  section  28,  declare 
ed  to  be  an  offense  against  tbe  criminal  law; 
and,  aa  has  been  said  abore,  the  whole  tenor 
of  that  section  negatires  any  such  Idea. 
The  mere  Oct  tbat  such  possession  tat  de- 
4dared  to  be  unlawful  does  not  make  It  a 
criminal  <rftens^  though  it  may  make  the 
Uqoor  liable  to  selinre  and  forfeiture;  and 
hence  Ibe  section  goes  on  to  provide  that 
tike  person  in  whose  possession  the  liquor 
is  found  shall  not  be  liable  to  any  action  for 
the  recovery  of  the  inice  of  tiie  same.  Hme 
are  many  things  which  are  unlawful,  and 
wUch  are  not  offoues  agaliut  tbe  crtiolnal 
law.  For  example,  a  person  found  in  pos- 
session of  a  horse,  nnder  a  claim  <tf  right, 
but  which  proves  to  be  the  proper^  of  an- 
otho*.  Is  unlawfully  In  posses8i<m  <tf  the 
horse;  but  he  has  not  thereby  committed 
any  offense  against  the  criminal  law.  Many 
other  illustrations  might  be  used.  It  would 
certainly  be  necessary  to  strain  the  language 
of  section  26  far  beyond  the  well-settled 
rule  that  pMud  statutes  must  be  strictly 
CQustrued,  to  bold  that  tbe  language  used 
In  that  section  was  Intended  to  create  a 
criminal  offense. 

A  very  carefol  consideration  of  this  case 
In  all  Its  aspects  leads  inevitably  to  the  con- 
elusion  that  tbe  grounds  of  iqppeal  must  be 
sustained. 

Inasmuch  aa  this  opinion  was  originally 
prquued  before  tbe  recent  deelsi(«  of  the 
snpreme  court  of  tbe  United  States  In  Scott 
T.  Donald,  166  n.  8.  68i  IT  Sop.  Ot  26^  was 


annonneed,  I  desire  to  avail  mysdf  vt  t&e 
oppOTtunity  now  presented  of  adding  that 
It  seems  to  me  absolutely  necessary  to  adopt 
the  conclusion  which  I  have  reached.  In  w- 
der  to  avoid  a  coaiflict  wltii  tlie  dedakm  eC 
tbe  an^me  court  of  the  United  Btatoa, 
which.  It  must  be  conceded.  Is  the  final  ar- 
biter of  an  questions  invidvlng  a  cmiatnie- 
tion  of  the  constitution  of  the  United  States. 
For  these  reasons  I  think  that  the  Judgment 
of  this  court  should  be  that  the  Judgment  ot 
the  circuit  court  be  reversed,  and  that  tbe 
case  be  remanded  to  that  court  for  a  new 
trial  But,  aa  this  court  Is  equally  divided 
aa  to  the  question  presented  by  this  appeal, 
the  Judgment  of  the  drcnlt  court  most  stand 
aflbmod,  under  the  provisions  of  the  cmuM- 
tntion  of  this  state. 

0&BT,A.J.(dlasntin^.  The  appellant  was 
tried  at  the  July,  1888,  term  of  the  eomt  for 
Ocooee  county,  on  an  Indictment,  in  wtOch 
It  was  charged  that  be  "did  unUwfully  store 
and  keep  In  poasession,  within  this  stats,  cer- 
tain alcoboUe  contraband  liquor,  to  wit, 
about  two  and  one-half  gallons  of  com 
whisky,  which  he  used  aa  a  bevwage.**  Un- 
der the  diazfe  of  bis  honor,  the  presiding 
Judges  tbe  Jiuy  found  the  appellant  guIUy, 
and  he  has  appealed  to  this  court  upon  die 
following  exceptions:  a)  ''Because  hU 
honor  erred  tai  charging  tbe  Jury  as  follows: 
The  question  Is,  did  he  have  liquor  there, 
keying  It  without  any  stamps  on  It?  If  so, 
he  must  show  that  be  either  bought  it 
through  the  r^ular  channel,— the  dispensary, 
—or  that  he  obtained  from  the  state  commis- 
sioner the  proper  stamps  to  be  put  on  it,'— 
and  should  have  charged  the  Jury  instead 
thmof  that  the  keeping  <tf  a  small  quantity 
aS  Hqnor  by  a  pacaon  hi  bis  dwelling  boose 
for  his  own  pMsonal  use,  and  not  to  be  bar- 
tered, sold,  vx  given  away,  does  not  constl- 
tote  a  crime,  which  Is  the  subject  of  Indict- 
ment" Gi)  That  it  ia  enly  the  storing  or 
keeping  m  possesdmi  of  alcolwllc  llquraa  for 
some  unlawful  use  or  pnipoae  vrfalch  Is  made 
an  Indictable  offense  1^  the  stetnte,  and  his 
honor  erred  In  not  so  holi^ng."  TttA  Indict- 
ment was  framed  under  the  diq>ensary  act 
of  180& 

In  considering  these  exceptions,  It  win  be 
wdl  to  bear  in  mind  that  two  distinct  rem- 
edies are  provided  for  a  violation  of  the  said 
act,— me  a  punishment  of  the  person,  and 
the  other  a  seizure  and  confiscation  of  prop- 
erty. It  win  also  be  well  to  remember  that 
a  careful  examination  of  the  different  sec- 
tiona  will  show  that  many  of  them  were 
only  Intended  to  airily  to  common  carriers, 
that  certain  acts  were  dedared  unlawful 
simply  for  the  purposes  mentioned  in  the 
particular  section,  that  the  penal^  for  the 
act  declared  unlawful  In  tbe  particular  sec- 
tion Is  therein  set  forth,  and  that  many  of 
the  sections  were  intended  to  a^ily  only  to 
proceedings  in  rem  for  seking  and  confiscat- 
ing the  proper^  therein  maratloued. .  Vw, 
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these  TeaBona  we  will  only  Mt  out  la  this 
opinion  a  few  of  the  sections  at  said  act 

We  desln  It  distinctly  undentood  at  ttie 
outset  that,  in  our  opinion,  the  provlaloa  of 
the  act  aa  to  keeping  Uqnw  In  possooslon  for 
on^s  own  nse  is  on  a  dlflerent  Cootlnc  from 
t3x9  other  acts  nutda  unlawful  In  section  1 
of  said  act  Sections  1,  8S,  and  89  az«  aa 
follows  (Italics  ours): 

Section  1:  'That  Uie  manufacture,  sale, 
barter  or  exchange,  receipt  or  acceptance, 
for  unlawful  use,  delivery,  storing,  and  keep- 
ing In  poofloedon  within  this  state  of  any 
spirituous,  malt,  vinous,  fermented,  brewed, 
(whettaCT  Ia«er  ilce  bear)  w  other  Uauor, 
any  compound  or  mixture  thereof,  by  what- 
erer  name  called  or  known,  vhldi  contains 
alcohol  and  Is  used  as  a  bererage,  1^  any 
peracm,  firm  or  corporation;  Uie  tranqwrtar 
tton,  remoral,  the  taking  from  ttie  depot  or 
other  place  by  consignee  or  other  person,  or 
the  pi^inent  of  freight  w  express  or  other 
charges  by  any  person,  firm,  association  or 
corporation  upon  any  spirituous,  malt,  t1- 
noua,  fermented,  brewed,  (whether  lagor, 
rice,  or  other  beer)  or  other  liquor,  or  any 
compound  or  mixture  thereof,  by  whatever 
name  called  <x  known,  which  contains  alco- 
hol and  Is  used  as  a  beverage,  except  cu  i» 
hereinafter  providedj  la  herel^  prohibited 
under  a  penalty  of  not  less  than  three  ^  nw 
more  than  twelve  (12)  months  at  hard  labor 
In  the  state  penitentiary  or  pay  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars,  or  both  flne  and  Im- 
prisonment, In  the  discretion  of  the  court, 
for  each  offense.  All  such  liquors,  except 
when  bought  of  a  state  officer  authorized  to 
sell  the  same,  or  in  possession  of  one  and 
having  been  duly  tested  by  the  chemist  of 
the  South  Carolina  College  and  found  to  be 
chemically  pare,  are  declared  to  be  contra- 
band and  against  the  morals,  good  health 
and  safety  of  the  state,  and  all  alcoholic  liq- 
uors In  this  state  and  not  having  been  tested 
by  the  chemist  of  the  South  Caroline  Col- 
lege and  found  to  be  chemically  pure  are 
hereby  declared  to  be  of  a  poisonous  and 
detrimental  character,  and  their  use  and 
consumption  as  a  beverage  are  against  tho 
morals,  good  health  and  safety  of  the  state, 
and  all  suoh  liquors  may  be  seized  wherever 
found  without  a  warrant,  and  turned  over 
to  the  state  commlssitmer." 

Section  35:  "That  in  case  of  conviction  of 
violations  of  any  of  the  sections  of  this  act 
where  punishment  is  not  especially  provided 
for,  the  person  or  persons  or  corporations  so 
convicted  shall  be  punished  In  the  discretion 
of  the  court  trying  the  same.  All  alcoholic 
liquors,  other  than  domestic  wine,  which  do 
not  have  on  the  packages  in  which  they  are 
contained  the  label  and  certificates  going  to 
show  that  they  have  been  tested  by  the 
chemist  and  purchased  from  a  state  officer 
authorized  to  sell  them  are  hereby  declared 
contraband,  and  on  seizure  will  be  forfeit- 


ed to  ttie  state,  aa  provided  In  seetkm  SL:  pv^ 
vlded,  tbat  this  eection  etaaH  not  anfij  te 
liquor  held  by  the  ownen  teglvtoed  adlli 
In  bonded  varehoaeee.  Persons  haoiatg  Kg- 
uor  which  thep  with  to  ftectp  for  tJieir  own 
«M  may  throw  the  protection  of  the  law 
around  the  some  by  fnmiihing  an  inventory 
of  the  quantity  and  kindt  to  the  Mtate  eom- 
misaioner  and  applying  for  eert^fteate*  to 
aTfflx  tfiereto.  Any  persons  afflTing  or  caus- 
ing to  be  affixed  to  any  package  containing 
alcolM^c  liquor  any  imitation  stamp  or  other 
printed  or  engraved  label  or  device  than 
those  furnished  by  the  state  board  of  control 
shall,  for  each  offense,  be  liable  to  a  penalty 
of  ten  days  Imprisonment  or  twmty  five  dtd- 
lars  fine." 

Section  89:  "Bvery  dispenser  when  he 
sells  a  package  containing  liquor  shall  put  a 
cross  mark  In  Ink  on  the  label  or  certificate 
thereon  extending  from  the  top  to  the  bot- 
tom and  from  side  to  side.  When  any  ligvor 
ia  seized  because  it  hat  not  the  neeeesary  cer- 
tificate* and  Uibela  required  by  ihit  act,  the 
burden  of  proof  shall  be  upon  the  claimant  of 
aaid  spirtYa  to  eJww  that  no  fraud  ha*  been 
eommitted  and  that  the  whiskey  is  not  contrtt' 
band." 

When  these  sections  are  construed  together, 
th^  ^ow:  First  That  the  act  does  not  pre* 
hlblt,  but  on  the  contrary.  In  express  Ian- 
guage  permits,  a  person  to  keep  liquor  hi  hla 
possession  for  his  own  use.  Seccmd.  Tbat  In 
order  to  thnnr  the  protection  of  the  law 
around  the  liquor  In  his  possession  for  bis 
own  use,  It  Is  necessary  to  furnish  an  Inven- 
tory of  the  quantity  and  kinds  to  the  stata 
commissioner,  and  apply  for  cwtlflcates  t» 
affix  tbweto.  l^lrd.  That  If  tba  liquor  In 
his  possesion  Is  seized  beanse  It  has  not 
the  necessary  certificates  and  labels  requir- 
ed by  the  act,  and  he  dalms  the  Uquor,  the 
burden  of  jnoof  Is  upon  blm  to  shov  tlutt 
It  Is  for  his  own  usa  The  act  cratem- 
plated  tbat  there  would  necessarily  be  smne 
time  after  the  Uquw  came  Into  possession  of 
the  puBcm  for  his  own  use,  before  be  conU 
awjly  to  the  state  commissioner  for  the  neo- 
essaiy  certificates  and  labels.  If  tt  was 
seized  because  It  did  not  have  the  necessair 
cMtiacates  and  labds,  he  was  not  even  then 
to  be  deprived  at  tbe  liquor,  provided  be 
could  show  tt  was  for  his  own  nse;  bnt  bi 
that  case  the  burden  of  proof  wonld  be  upon 
him  to  show  It  was  for  such  purpose.  Any 
other  construction  of  tbe  act  would  make  a 
person  a  violator  of  the  law  who  stn^tr  n- 
celved  as  a  present  a  bottle  of  Uquor  coming 
from  another  state,  although  It  might  be  hie 
intention  forthwith  to  apply  to  tbe  state 
commissioner  for  the  necessary  certificates 
and  labels  to  affix  to  It  A  eonstroctlon  con- 
trary to  tbat  which  we  place  i^on  tbe  act 
would  even  make  a  person  a  vlolatm'  of  the 
law  who  took  a  drink  of  whisky,  unless  tt 
came  from  tbe  dlspenssry.  We  cannot  think 
this  wss  the  intoitlou  of  the  leglslatoieu  Vat 
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these  reasons,  vre  coDcar  In  tbe  concliulon 
announced  In  tbe  opliilon  ot  Mr.  Ohlsf  JvB- 
tUx  McIVEK. 

(49  S.  C.  M) 

Bk  parte  WABB  FtTRNITlTRID  00.  (Atc 
cases). 

(Supreme  Court  of  Sonth  Carolina.   March  81t 
1897.) 

Jddohint  bt  CoKrasfltOR— Whihe  E:fTBiuiD. 
A  confeaidon  of  judcment  onder  Oode  OiT. 
Proc.  H  S83-386,  proTiding  for  entry  of  Jndg- 
ment  without  action  on  a  confusion  filed  vlth 
*tbe  clerk  of  the  court  of  common  pleas,"  and 
firing  snch  a  Judgment  the  attributes  of  one 
entered  in  an  actlou,  can  only  be  entered  in  the 
coonty  in  which  the  Judgment  conid  hare  been 
obtained  by  action  under  section  146,  reauiring 
actions  to  be  tried  in  the  county  where  defend- 
ant resides.  .       „  - 

Afflimcd  hr  divided  court;   MelTer,  a 
and  Jones,  !.»  dissenting. 

Appeal  from  common  pleaa  drcnlt  court  of 
OraDgebnrg  county;  W.  0.  Bcnet,  Judge. 

The  Ware  Furniture  Company  moved  to 
set  aside  Are  judgments  by  confession 
against  J.  E3.  Steadman,  In  favor  of  Marshall, 
Wescoat  &  Co..  Johnston,  Crews  &  Go.,  0. 
Wnlbnm  &  Oo.,  Samuel  K.  Marshall  &  Co.. 
and  the  Imperial  Fertiliser  Company,  respec- 
tively. From  a  decree  granting  the  motions 
tbe  several  judgment  creditora  appealed,  and 
ibe  appeals  were  heard  u  one  cue  by  agree* 
ment.  Affirmed. 

Tbe  decree  of  Mr.  Justice  Benet  and  the 
exceptloiu  tbmto  are  as  {oIIowb: 

Decree. 

•These  various  matters  came  before  me 
on  the  motion  of  the  Ware  Furniture  Com- 
pany, a  Judgment  creditor.  Junior  to  tbe  sev- 
eral Judgment  creditors  named  above.  It 
was  sought  to  vacate  tbe  several  Judgments 
by  confession  obtained  against  the  defend- 
ant, Steadman,  by  these  senior  Judgment 
creditors,  on  six  various  grounds.  But  the 
view  I  take  of  the  caae  makes  It  unneces- 
sary to  consider  more  than  one  of  these 
grounds,  namely:  TTbat,  when  the  said 
Judgments  were  made  and  entered,  the  said 
court  had  no  Jurisdiction,  neither  the  de- 
fendant nor  the  plaintiffs  being  residents  of 
the  county  of  Orangeburg,  but  that  in  each 
of  said  Judgments  by  confession  the  plaln- 
tlffs  and  the  defendant  were  residents  of 
other  counties.*  In  an  agreed  statement  o( 
facta,  upon  which  the  motions  were  heard. 
It  Is  admitted  that  the  plaintiffs  and  the  de- 
fendant were  all  residents,  not  of  Orange- 
burg county,  where  the  Judgments  by  con- 
feeskm  were  entered,  but  of  other  counties. 
This  admitted  fact  constrains  me  to  sustain 
the  plea  to  the  Jurisdiction  made  by  the 
Junior  Jodgm^t  creditor,  and  to  hold  tliat, 
tot  lack  of  Jurisdiction  In  the  court  wtiere 
tbe  confeaslonB  were  entered,  said  Judgments 
by  confession  must  be  vacated  and  set  aside 
aa  nun  and  void. 

-Out  Oode  of  OlTll  Piocedim  treats  4tf 


Judgments  by  confession  In  title  12,  c.  S,  H 
883,  381,  386.  It  seems  to  me  that  a  candid 
consideration  of  these  three  sections  neces- 
sarily leads  to  the  conclusion  that  a  Judg- 
ment  by  confession  should  be  entered  In  the 
county  of  which  the  defendant  is  a  resi- 
dent, and  filed  with  the  clerk  of  tbe  court  of 
common  pleas  of  that  county,  or  vrith  a  trial 
Justice  (now  magistrate)  of  that  county 
when  for  an  amount  not  exceeding  one  hun- 
dred dollars.  The  entering  and  filing  of  a 
Judgment  not  only  gives  the  creditors  a  ll«i 
upon  the  debtor's  property,  but  It  gives  no- 
tice to  the  world  of  the  existence  of  that 
li«L  The  spirit  of  the  law  would  be  violat- 
ed, and  one  of  its  main  purposes  defeated, 
If  a  debtor  in  Barnwell  county,  as  In  this 
case,  should  be  suffered  to  enter  a  confes- 
sion of  Judgment  In  tbe  court  of  common 
pleas  for  Orangeburg  county,  or  that  a  debt- 
or In  Horry  county  should  file  his  statemoit 
for  Judgment  by  confession  in  the  court  of 
common  pleas  for  the  county  of  Flckma  or  of 
Hampton.  If  this  could  lawfully  be  done, 
then  would  It  be  equally  lawful  for  a  Hor^ 
ry  county  debtor  to  confess  Judgmmt  for  a 
hundred  doUara  or  less  in  a  magistrate's 
court  in  distant  Pickens  or  Hampton.  It  is 
worthy  of  note  that  section  886  reads:  The 
statement  may  be  filed  with  the  clerk  of  the 
court  of  common  pleas,  or  with  a  trial  Jus 
tice.'  The  definite  article  *tbe'  In  the  first 
case,  and  the  indefinite  'a*  In  the  second, 
plainly  point  to  tbe  fact  that  there  Is  only 
one  clerk  of  the  court  of  common  pleas  with 
whom  the  statement  may  be  filed,  namely, 
the  cl^k  of  the  debtor's  county  of  residence; 
but  that  there  are  several  trial  Justices  in 
the  county,  any  one  of  whom  would  have  Ju- 
risdiction. If  it  had  read  'may  be  filed  with 
"a"  clerk  of  "a"  court  of  common  pleas,' 
the  opposite  view  might  have  been  tenable. 

"I  am  not  forgetful  of  the  fact  that  In  a 
recent  manuscript  dedsloD  of  our  supreme 
court  (Drake  v.  Steadman,  24  S.  B.  458,  filed 
March  28,  1886)  Mr.  Chief  Justice  Mclver, 
referring  to  this  very  question,  says:  'We 
must  not  be  understood  as  saying  or  even 
intimating  that  a  Judgment  by  confession  Is 
void  because  It  is  entered  In  a  county  in 
which  the  Judgment  debtor  does  not  rulde 
at  tbe  time  of  Its  entry.'  Until,  however,  the 
supreme  court  shall  distinctly  enunciate  tbe 
contrary  doctrine,  I  shall  feel  bound  to  agree 
with  the  doctrine  laid  down  In  Freeman  on 
Judgments.  In  section  547  <^  that  woric  HBA 
Bd.)  the  learned  aothor  says:  'Jndgmoits 
by  confesslMi  are  In  no  wise  exempt  from 
the  rule  applicable  to  other  Judgmanti^  that^ 
to  be  valid,  they  must  be  entered  In  •  court 
having  Jurisdiction  over  the  subject-matter 
of  the  action.  Though  no  adjudication  Is  hi 
fact  required  In  entering  a  Judgment  of  con- 
fession without  action,  yet  It  has  all  the 
qualities,  incidents,  and  attributes  of  othw 
Judgments,  and  cannot  be  valid  unless  enter- 
ed in  a  court  whldi  might  have  l^raUy  pro- 
nounced the  same  Judgmoit  iB^eontasted 
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action.'  Thla  latter  •entencc,  In  my  opUtion, 
faniMies  the  true  test;  and,  tried  by  this 
teat,  the  Jndgmenta  bj  confewton  In  the 
cuea  under  conalderatlon  must  be  pionoon- 
ced  Invalid.  It  Is  admitted  that  the  coart  of 
common  pleas  for  Orangeburg  couaty,  where 
the  Jadgmenta  by  confession  were  entered, 
would  hare  had  no  Jurisdiction  to  pronounce 
the  same  Judgments  In  contested  actions  ei- 
ther at  law  or  In  equity.  It  Is  also  admitted 
that  the  same  court  could  not  acQuire  Juris- 
diction by  the  consent  of  the  defendant 
And,  with  my  view  of  the  matter,  I  am 
bonnd  to  hold  that  that  conrt  had  no  Juris- 
diction. Such  being  the  case,  no  valid  Judg- 
ment could  be  rendered  by  It 

"It  is  argued  that  the  fact  that  the  de- 
fendant Steadman,  had  real  property  In 
Orangebarg  county,  should  be  considered  by 
the  court  This  admitted  fact  cannot  alter 
the  Jurisdictional  status.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ments by  confession  In  the  causes  set  forth 
In  the  caption  of  this  decree  t>e,  and  the 
same  are  hereby,  declared  to  be  Invalid,  null, 
and  void;  and  they  are  hereby  vacated  and 
set  aside;  and  the  clerk  of  the  conrt  of  com- 
moD  pleaa  for  Orangeburg  oounty  la  hereby 
ordered  to  marie  them  accordingly." 

BaccepUons. 

"From  this  decree  the  plalntlfCs  In  each  of 
the  said  Judgments  by  confession,  to  wit  the 
Imperial  Fertilizer  Company,  Marshall, 
Wescoat  &  Co.,  C.  Wulbum  &  Co.,  Johnston, 
Crews  &  Co.,  and  Saml.  R.  Marshall  &  Co., 
duly  gave  notice  of  appeal  to  the  supreme 
court  on  the  following  grounds  of  excep- 
tion: (1)  Because  the  circuit  Judge  erred  in 
holding  that  the  confessions  of  Jndgm^t 
were  null  and  void,  for  lack  of  Jurisdiction 
In  the  conrt  where  the  confeasfons  of  Judg- 
ment were  entered.  (2)  Because  his  honor 
should  have  held  that  the  court  of  common 
pleas,  sitting  In  any  county  In  the  state,  is  a 
court  of  general  Jurisdiction;  that  it  is  in- 
cumbent upon  the  party  questioning  the  Ju- 
risdiction to  show  the  limitation  thereon; 
and  that  there  Is  no  territorial  limitation  upon 
the  Jurisdiction  of  the  court  of  common  pleas 
In  regard  to  a  confession  of  Judgment  ^ 
Because  his  honor  erred  in  holding  tliat  un- 
der secUona  383,  384.  and  385,  c.  8,  tit  12,  of 
the  Olvll  Code  of  Procedure,  there  is  a  lim- 
itation upon  the  Jurisdiction  of  the  court  of 
common  pleas  in  regard  to  confessions  of 
Judgment,  whereby  a  confession  of  Judg- 
DKDt  to  be  valid,  must  be  entered  In  the 
conrt  of  common  pleas  for  the  county  where 
the  dtf  endant  realdea."  • 

Ablal  Lathrop  and  Trenhohm,  Rhett  &  Mil- 
ler, for  appellants.  8.  O.  Hayfleld,  for  rft< 
spondent 

POPIO,  J.  By  agreement,  the  five  above- 
■teted  cases  are  to  be  heard  together  on  ap- 
pMl  upon  ODs  '"case*'  and  faueptkuu.  It 


seouB  that  after  due  notloe,  a  modon  was 
made  In  each  of  the  abore^ntltled  eaiiM  to 
declare  the  Judgment  by  confession  In  eadi 
of  said  causes  null  and  void,  and  to  Tacata 
the  same,  which  came  on  to  be  heard  befrae 
his  honor,  Judge  Benet  on  the  20th  day  of 
January,  In  the  year  1886,  In  tlie  court  of 
common  pless  for  Orangeburg  county.  This 
motion  was  made  by  the  respondent  here, 
the  Ware  Furniture  Company,  and  was  bas- 
ed upon  the  following  grounds:  "Flnt,  that 
when  the  said  Judgments  were  made  and  en- 
tered, the  aald  court  had  no  Jurisdiction,  nei- 
ther the  plaintlfTs  nor  the  d^endant  being  resi- 
dents of  the  county  of  Orangeburg,  but  that 
In  each  of  said  Judgments  by  confession  the 
plaintiffs  and  the  defendant  were  residents 
of  other  counties;  second,  because  the  con- 
fessions were  made  before  and  filed  with  W. 
O.  Albergottl,  an  alleged  deputy  clerk  of 
Orangeburg  county,  and  not  before  the  clerk 
of  the  court;  third,  because  the  statements 
on  which  said  confessions  were  founded  were 
each  for  itself  Insufficient;  fourth,  because 
the  statement  for  and  on  which  the  Judg- 
ment In  favor  of  the  Imperial  Fertilizer  Com- 
pany was  confessed  was  not  only  .not  suffi- 
cient, but  Is  untrue;  fifth,  because  the  de- 
fendant J>  Blbert  Steadman,  swore  to,  or  at- 
tempted to,  said  affidavits  In  which  said  con- 
fessions of  Judgment  are  based,  before  J.  D. 
MUhous,  who  was  at  that  time,  to  wit  on 
March  3,  IS&i,  a  United  States  officer;  sixth, 
because  the  statements  on  which  each  of  the 
Judgments  were  confessed  has  never  been 
sworn  to  as  provided  by  law."  At  the  hear- 
ing before  Judge  Benet  an  agreed  statement 
of  facts  and  certain  testimony  used  In  an- 
other case  were  submitted.  By  the  decree 
of  Judge  Benet  he  expressly  confined  him- 
self to  the  question  whether,  it  being  admit- 
ted that  the  plaintiffs  In  each  of  these  five 
cases  were  residents  of  Charleston  county. 
In  this  state,  and  not  residents  of  the  coonty 
of  Orangeburg,  and  also  that  the  defendaAt, 
J.  B.  Steadman,  In  each  of  those  five  eaaea, 
was  not  a  resident  of  the  county  of  Orange- 
burg, but  was  a  resident  of  the  county  of 
Barnwell,  when  such  confessions  of  Judg- 
ment were  made  by  him,  a  Ju^ment  could 
be  confessed  by  said  J.  B.  Steadman  befcure 
the  clerk  of  the  court  of  common  pleaa  tor 
Orangeburg  county.  The  circuit  Judge  bar- . 
Ing  decided  that  such  confessions  of  Jlldfl^ 
ment  were  null  and  void,  because  there  waa 
no  Jurisdiction  in  such  court  of  common  pleas 
for  Orangeburg  county,  he  v^  properly  de- 
clined to  consider  any  other  questions  pre- 
sented for  his  consideration.  The  holdors  of 
these  Judgments  by  confession  have  appealed 
from  this  decree;  and  at  the  same  time,  un- 
der a  proper  notice  therefor,  the  respondent 
insists  that  this  court  shall  decide  that  the 
Judgment  of  Judge  Benet  Is  sustainable  un- 
der the  second,  third,  fourth,  fifth,  and  sixth 
grounds  set  out  In  their  notice,  which 
grounds  we  have  already  set  oat  tn  tUc 
oirtBioD.  Tnswnwh,  howem,  u  we  rtiall 
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hereafter  show  there  wsb  no  orror  In  the  de- 
cision of  the  circuit  judge  as  to  the  matter 
of  Jurisdiction  of  the  court  of  common  pleas 
for  Oraoffeburg  county,  we  might  on  that 
gronnd  decline  to  dispose  of  these  grounds  of 
the  respondent,  before  considering  the  ques- 
tion of  Jurisdiction.  It  Is  quite  true  that  the 
respondent  has  pursued  the  plan  laid  down 
in  the  case  of  Weinges  t.  Gash,  15  B.  G.  44, 
for  In  that  cas^  at  page  67,  it  Is  said:  "From 
the  Judgment  below,  both  parties  have  ap- 
pealed, though  the  notice  of  appeal  on  the 
part  of  the  plaintifl  ought,  properly,  to  hare 
been  a  notice  that,  if  this  court  should  find 
itself  unable  to  sustain  the  Judgment  bdow 
oa  the  ground  upon  which  it  Is  rested  by  the 
etrcnit  Judge,  then  plaintiff  would  insist  that 
such  Judgment  should  be  sustained  on  the 
grounds  mentioned  in  his  notice  of  appeal." 
The  practice  ho^lu  suggested,  and  ai^roTed 
by  this  court,  baa  since  that  time  been  fol- 
lowed In  this  state.  An  investigation  of  the 
case  cited  wiU  show  that  Judge  Kershaw 
had  actually  passed  upon  the  grounds  In- 
cluded in  respondent's  notice  in  that  case, 
and  had  overruled  them.  It  Is  thus  patent 
that  each  of  those  matt^  (any  one  of  which 
would  have  been  a;  good  cause  to  upset  the 
confession  of  Judgment  attacked  in  that 
case)  had  been  passed  upon  in  the  circuit 
court,  and  went  to  the  merits  thereof.  In 
the  case  at  bar,  however,  as  before  stated. 
Judge  Benet  refused  to  consider  any  other 
question  than  that  of  Jurisdiction.  We  are 
Inclined  to  hold,  under  this  notice  of  respond- 
ent, that  we  ought  not  to  pass  upon  these 
question^  for  the  reason  that  they  have  not 
been  considered  on  the  circuit.  Of  course, 
this  remark  of  ours  must  not  be  understood 
to  embrace  any  question  of  Jurisdiction. 
Such  questions  can  be  raised  In  this  court  for 
the  first  time,  and  notwithstanding  the  cir^ 
cult  Judge  has  not  passed  upon  them. 

Having  thus  declined  to  pass  upon  the 
questions  raised  by  the  respondent,  we  will 
now  consider  the  grounds  of  appeal  present- 
ed by  the  appellants.  The  grounds,  though 
three  In  number,  raise,  and  are  Intended  to 
nUse,  but  the  single  que^on  of  Jurisdiction. 
The  report  of  the  case  should  set  out  the  de- 
cree of  Judge  Benet  and  the  exceptions  there- 
to. It  has  been  suggested  in  the  argument  of 
the  appellants  In  this  court  that  "(1)  under 
the  constitution  there  is  but  one  court  of 
common  pleas  established  In  the  state,  the 
same  court  sitting  In  the  different  territorial 
divisions  of  the  state;  (2)  that  the  court  of 
common  pleas  is  a  court  of  general  Jurisdic- 
tion, Including  all  civil  matters,  except  such 
as  are  excluded  by  the  constitution  or  stat- 
utes of  the  state;  (3)  that  the  limitation  upon 
the  Jurisdiction  of  the  court  of  common  pleas 
with  reference  to  the  trial  of  certain  actions 
In  the  county  where  the  defendant  resides 
appUea  only  to  actions  at  law  or  equity;  (4) 
that  a  confession  of  Judgment  Is  not  an  ac- 
tion, within  the  meaning  of  the  status  bnt 
li  exprulT  proTidsd  the  cveclltor  u  the 


means  of  securing  his  debt  without  naort  to 
an  action;  (jS)  that  the  court  of  common  pltea 
being  a  court  of  general  Jurisdiction,  wlthont 
limitation  as  to  confessions  of  Judgment, 
such  confessions  may  be  made  in  said  court 
in  any  county  of  the  state." 

It  needs  but  a  glance  at  the  provisions  of 
the  constitution  and  those  of  the  statutes 
touching  the  court  of  common  pleas  to  see 
that  there  Is  provided  but  one  such  court  for 
the  entire  state.  See  sections  1,  16,  and  17 
of  article  4  of  the  constitution  of  the  state, 
adopted  In  1868.  Of  course,  it  la  therein  pro- 
vided that  such  court  shall  sit  in  each  coun- 
ty of  the  state.  Such  court  is  of  one  general 
Jurisdiction.  See  Barrett  v.  Watts,  18  S.  0. 
441;  m  parte  Lewie,  17  8.  0.  IfiS;  Obafee 
V.  Telegraph  Co.,  3G  8.  O.  878.  14  S.  B.  704; 
Not  is  it  at  all  difficult  to  say  that  a  confes- 
sion of  Judgment  is  not  an  action,  for  the 
statute  which  provides  for  It  Is  clear  and  dis- 
tinct that  such  is  taken  without  actton.  The 
B«1ous  trouble  grows  out  of  the  position  that 
the  limitations  upon  the  Jurisdiction  of  the 
court  of  common  pleas  apply  only  to  actkau 
at  law  or  in  equity,  and  do  not  amflij  to  con- 
fessions of  Judgment 

Our  Code  defines  an  action  to  be  "an  ordi- 
nary proceeding  in  a  court  of  Justice  by 
which  a  party  prosecutes-  another  party  for 
the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense."  Such  an  action 
Is  commenced  by  the  service  of  a  summons. 
See  section  120,  Code  Civ.  Proa  In  an  ac- 
tion, pleadings  are  requisite^  See  sections 
101  to  176,  inclusive.  A  Judgment  is  defined 
thus  by  section  266  of  the  Code  of  Olvll  Pro- 
cedure: "A  Judgment  Is  the  final  determina- 
tion of  the  rights  of  the  parties  to  the  action." 
Now,  let  us  reproduce  the  sections  of  onr 
Code  of  OivU  Procedure  that  authorlM  a  cm- 
fesslon  of  Judgment: 

"Sec.  383.  A  Judgment  by  confession  may 
be  ontaed  without  action,  either  for  money 
due,  or  to  become  due,  or  to  secure  any  per- 
son against  contingent  llablil^  on  behalf  of 
the  defendant,  or  both,  in  the  j/s^ 
scribed  In  this  chapter. 

"Sec.  3S4.  A  statemoit  In  writing  must  be 
made  and  s^ed  by  the  defendant,  and  veri- 
fied by  his  oath,  to  the  following  effect:  (1) 
It  must  state  the  amount  for  which  Judgment 
may  be  entered,  and  authorize  the  oitry  of 
Judgment  therefor.  CS)  It  It  be  money  due, 
or  to  become  due,  It  must  state  concisely  the 
facta  out  of  which  it  arose,  and  must  show 
that  the  sum  confessed  therefor  la  Justlj  due^ 
or  to  become  due.    •    •  • 

"Sec.  386.  Hie  statement  m^  be  filed 
with  the  clerk  of  the  court  of  common  pleas, 
or  with  a  trial  Justice,  if  the  amount  for 
which  Judgment  is  confessed  shall  not  ex- 
ceed the  sum  of  one  hundred  dollars,  who 
shall  enter  Judgment  indorsed  upon  the  state- 
ment for  the  amount  confessed,  with  five  dol- 
lars, for  plalntUTa  attonwy's  costs  wlia 
tba  confession  Is  Mitered  bgr  aa  attMn^,  awt 
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the  usual  fees  provided  by  law  to  the  cl&ctL 
of  the  court  of  commou  pleas,  or  trial  Justice, 
as  the  case  may  be,  for  entering  np  judg- 
ment and  Issuing  executions  In  any  case,  to- 
gether with  any  necesaaxy  disbursements 
by  the  plaintiff.  The  statement  and  afflda- 
Tit,  with  the  Judgment  endorsed  thereon  shall 
thereupon  become  the  judgment  rolL  Bzecu- 
tlons  may  be  Issaed  and  enforced  thereon, 
In  the  same  manner  as  upon  ]adgm«ntB  In 
other  cases  In  such  courts.   •  • 

It  is  certain  that  the  judgment  In  the  case 
of  a  confession  has  all  the  attributes  of  a 
judgment  obtained  In  an  action.  It  Is  to  be 
enrolled  In  the  abstract  of  money  judgments 
In  the  clerk's  office.  It  supports  an  execu- 
tion. It  Is  capable  of  being  abstracted,  un- 
dw  tbe  Oode  of  GItU  Procedure,  and  9ent  to 
other  counties  than  that  wherein  It  was  ob- 
tained; and  It  can  be  renewed  just  as  other 
judgments.  King  t.  Belcher.  30  8.  O.  381,  9 
S.  B.  808.  These  obserratlons,  however,  do 
not  reach  the  difficulty  to  be  overcome  In  the 
denial  of  jurisdiction.  Our  Code  of  OvU 
Procedure  has  been  repeatedly  construed, 
so  far  as  section  146  Is  concerned,  to  be 
mandatory  In  requiring  the  service  of  sum- 
mons out  of  the  court  of  common  pleas  to  be 
served  on  the  defendant  in  the  county  where 
he  resides;  and  our  decisions  have  repeated- 
ly held  that  a  judgment  In  an  action  begun  In 
a  dieterent  county  from  that  wherein  the  de- 
fendant resides  Is  a  nullity.  Trapler  v.  Wal- 
do, 16  S.  a  276;  Steele  v.  Bxum,  22  8.  O. 
276;  Bacot  v.  Lowndes,  24  8.  C.  392;  Ware 
V.  Henderson,  26  B.  G.  385.  This  is  so  be- 
cause the  law  is  so  expressly  written.  But 
in  the  sections  governing  confessions  of 
judgment  there  Is  not  one  word  of  a  positive 
enactment  requiring  the  same,  in  order  to 
be  valid,  to  be  taken  before  tbe  tHak  of  the 
court  of  common  pleas -of  ttw  coun^  where 
the  defendant  resides. 

The  circuit  judge  relied  upon  the  presence 
of  tbe  definite  arUcle  "the"  in  section  886  of 
our  Gode  of  Olvil  Procedure  (which  we  have 
hwetofore  quoted),  in  the  sentence,  "The 
statement  may  be  filed  with  the  clerk  of 
the  court  of  common  pleas,"  etc.,  as  flxiilg 
the  territorial  limit  of  the  court  of  common 
pleas  to  that  of  the  county  where  tbe  de- 
fendant resided.  And  he  also  laid  great 
stress  upon  the  language  of  Mr.  Freeman  In 
his  woik  oa  Judgments  (8d  Bd.,  t  547):  "Jndg^ 
ments  by  confession  are  in  no  wise  exempt 
from  the  rule  ai^llcaMe  to  other  judgments 
that,  to  be  valid,  they  must  be  entered  In 
tbe  court  having  jurisdiction  over  the  sub- 
ject-matter of  the  action.  Though  no  adjudi- 
cation Is  In  fact  required  In  entering  a  judg- 
m«it  of  confeeslon  without  action,  yet  It 
has  all  the  quaUUea.  Inddenta,  and  attri- 
butes of  other  JodgmuitB,  and  oannot  bt 
vaiid  unleM  0itUr«d  a  eourt  wJUeh  migJtt 
have  l»gaUy  pronovmotd  the  tame  Judgment 
in  a  omUe»ted  aatkm."  (Itallo  ours.)  Hie 
utbor  contented  ^i™— if  by  quoting  the 
MM  of  T^niiiwy  T.  Oupenter,  28  Barb.  402, 


'in  support  of  this  proposltloii,  as  suggests 
the  appellant  here,  thereby  Intimating  tliat 
the  author's  vlewa  on  this  subject  are  bot- 
tomed upon  this  dtatioB  alone,  but  this  Is 
not  of  necessity  true.  We  could  just  as  w^ 
suppose  that  a  jurist  who  boldly  advances  a 
proposition  of  law  has  beforehand  tiior^ 
oughly  digested  the  principles  which,  ctf 
necessity,  enter  In  to  make  It  sound,  and 
merely  used  the  case  cited  as  an  illustration. 

But  leaving  this  matter  In  abeyance,  so  to 
speak,  we  would  ask.  are  there  not  some  ex- 
pressions used  in  section  386  of  our  Gode  of 
Civil  Procedure  which  necessitate  the  con- 
struction adopted  by  the  circuit  judge?  It 
will  be  recalled  that  we  have  already  as- 
sented to  the  language  of  this  section,  and, 
this  judgment  having  been  entered  up  in 
Orangeburg  county,  where  It  Is  desired  to 
be  renewed,  the  residence  of  the  defendant 
being  in  Barnwell  county,  bow  could  It  be 
renewed  by  the  service  of  a  summons  upon 
the  defendant?  Bear  in  mind  this  Is  a  judg- 
ment for  money  alone;  that  it  must  be  re- 
newed as  all  other  judgments  are;  titat  a 
summons  must  be  served  upon  the  defendant 
in  order  to  do  this;  that  under  the  law  It  (the 
summons)  can  only  Issue  out  of  the  court  of 
common  pleas  in  the  county  where  he  re- 
sides; and  that  this  defendant  resides  In 
Barnwell  county,  and  not  in  Orangeburg 
county.  This  Is  only  a  test  of  the  law,  but 
does  it  not  show  that,  of  necesslt?,  the  law 
must  be  construed  as  requiring  the  judgment 
confessed,  in  order  to  be  valid,  to  be  entered 
up  In  the  court  of  common  pleas  for  Orange- 
burg county?  It  seems  so  to  us.  The  appel- 
lant relies,  however,  tm  the  case  of  Harttai 
V.  Bowie,  3  Hill.  225.  as  establishing  the 
proposition  that  In  our  own  state,  while  con- 
struing that  provision  of  tbe  act  passed  in 
1821  which  required  tbe  confession  of  judg- 
ment to  be  entered  In  tbe  county  (then  dis- 
tricts wherein  the  defendant  resided,  it  was 
held  that,  having  entered  the  confession  In 
a  county  different  from  that  wherein  he  n- 
aided,  the  court  held  that  such  was  the  par^ 
sonal  privilege  of  the  defendant,  and  that  It 
waa  competent  for.  him  to  waive  the  same, 
and  that,  having  done  so,  the  Judgment  was 
valid,  even  against  other  creditors  of  the 
defendant,  who  sought  to  set  It  aside.  The 
law  in  South  Carolina  prior  to  the  adoption 
of  the  Oode  ct  OtvO  ProoeOm*  w»s  tbal;  irfilli 
the  process  waa  usually  served  upon  the 
defendant  In  the  county  (then  district)  when 
he  resided,  yet  he  could  be  served  If  found 
in  some  other  county,  or  he  might  accept 
•arrlce.  Ifarshall  t.  Drayton,  S  Nott  A 
Mca  25;  8t  1736-87.  So  that,  whan  tills 
fact  Is  remembered,  to  wit.  that  a  person 
might  waive,  or  have  waived  for  Um,  his 
right  to  be  swved  with  process  while  lb  the 
county  where  he  resided.  It  is  not  dlfBcah 
to  see  bow  the  case  of  Martin  v.  Bowleg  su- 
pra, vras  decided  as  ft  was.  It  Is  not  so  mm 
la  this  state.  It  Is  Imperative,  as  we  have 
remarked,  in  order  that  tbrn  cmat  of  eom- 
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moB  pteaa  shall  acqolre  Jorlsdictloii  In  all 
enam,  except  in  thoee.  cases  apedally  ex- 
cepted In  sections  144  and  146  of  tlie  Code 
of  avU  Procedure,  by  haTlng  the  trial  in  tBe 
comity  where  the  defendant  resides. 

These  views,  In  addition  to  those  expressed 
by  the  drenlt  Jndse,  seem  to  snstaln  the 
point  that  there  Is  sonwailng  intheprorlslfnis 
of  the  Oode  of  Otrll  Procedore  which  require 
that  a  confession  of  judgment,  to  be  valid, 
most  be  taken  In  the  county  where  the  de- 
fendant resides.  We  cannot  agree  that  the 
court  of  common  pleas,  altboni^  a  court  of 
sueral  jurisdiction,  Is  without  limitation  as 
to  confessions  of  Judgment,  and  therefore 
can  be  made  In  any  county  In  the  state. 
Our  reasons  are  stated  In  the  views  we  hare 
hereinbefore  set  forth.  It  Is  the  Judgment 
of  this  court  that  the  Judgment  of  the  cir- 
cuit court  be  affirmed. 

JONBS,  X.  dlsssnts. 

McITBB,  a  J.  (dissenting).  This  was  a  mo- 
tion made  by  the  Ware  Furniture  Oompany,  a 
Junior  Judgment  creditor  of  the  said  J.  JBL 
Steadman,  to  have  cwtaln  eonfCsstoni  of  Jtidg> 
ments  In  favor  of  the  several  idalntlffs  In 
the  above-named  cases,  against  the  said  J. 
R.  Steadman,  declared  void,  upon  the  tat- 
lowing  grounds:  First,  because  the  court  In 
which  such  judgments  were  entered  had  no 
Jurisdiction,  for  the  reason  that  neither  the 
plaintiffs  nor  the  defendant  w«e  residents 
of  the  county  of  Orangeburg,  in  which  the 
judgments  were  altered;  second,  because 
said  eonfesslfms  were  made  before  the  depu- 
ty deA,  W.  O.  Albergotti,  and  not  before 
the  cleric  of  flte  court  of  common  pleas  for 
Ozmngebu^  county;  third,  **becan8e  the 
statsments  on  which  mid  confessions  wen 
founded  were  each  for  itself  Insufficient^; 
fonrO,  because  the  statement  on  which  the 
CBBfMdon  of  Judgment  In  favor  of  the  Im- 
perlal  FertlUser  Company  was  entered  was 
not  only  insufficient,  but  also  untrue;  fifth, 
because  the  affldavltB  In  each  of  the  caasa 
pnrpwts  to  have  beoi  btfm  J.  D.  Mllhous, 
as  a  notary  public  of  Sooth  Oanrflna,  who 
wtM  at  the  time  a  United  States  officer;  and 
hence,  sixth,  the  affidavtts  were  not  sworn  to 
ss  ^ovlded  by  taw.  The  motion  was  heard 
his  honor.  Judge  Benet,  upm  the  follow 
tag  agreed  tects:  Ftant,  that,  at  the  time  of 
entering  these  Judgments,  the  said  Steadman 
was  a  resident  of  Barnwell  county,  and  the 
sereral  j^aintfirs  were  residents  of  the  coun- 
ty of  Ofaarieston;  second,  that  at  said  time 
6.  Ik  Salley  was  clerfc  of  the  court  of  com- 
mon pleas  for  the  county  of  Orangeburg,  and 
the  said  W.  O.  Albergotti  was  his  duly-ap- 
pointed deputy;  third,  "that  each  and  every 
of  the  said  Judgments  were  afterwards,  and 
<m  the  same  day.  duly  entered  and  enrolled 
as  Judgments  of  the  court  of  common  pleas 
In  and  for  the  counties  of  Aiken,  Barnwell, 
and  liSzlngtoi^  by  flling  transcripts  thereof 
In  mOi  of  tbe  said  eoontleB";  fourth,  that 


t3ie  defradant;  J.  B.  Steadman,  at  tba  tlins 
of  said  CMifeBSlMiB  of  Judgments,  owned  iial 
estate  In  Orangeburg,  Barnwell.  LezingtM, 
and  Aiken  conntlee;  fifth,  "that  on  the  8d 
of  March,  18W  (the  daymen  whidi  the  affida- 
vits purport  to  have  been  sworn  to),  J.  D. 
Mllhous  was  United  States  postmaster  at 
Denmark,  In  the  county  Barnwell,  and  at 
the  same  thne  waa  a  duly  ajwolntad  and 
quallfled  notary  public^  under  an  q^^olnt- 
ment  made  previous  to  his  appolntmeat  as 
postmaster."  At  the  hearing,  certain  tasti- 
mony  given  by  Steadman  in  a  previous  cass 
of  Drake  v.  Steadman,  24  8.  B.  408,  which  to 
set  out  In  the  "case"  waa  also  used,  appar- 
ently by  consent  Hie  circuit  Judge,  having 
reached  the  conduslon  that  the  Jurisdictional 
obJecti<m,  presented  in  the  first  ground  for 
the  motion,  was  wdl  tsksn,  ftmnd  tt  '■""■^ 
saxy  to  consider  any  of  the  ottor  paints 
raised,  and  granted  the  motfan,  and  nndved 
the  deoiee  (which  will  be  Incorporated  in  the 
r^Kot  at  tUs  case)  declaring  the  Jndgmenta 
nuU  and  void,  vacating  and  setting  uride  tba 
same,  and  directing  the  deck  to  so  mark 
them.  From  these  judgments  the  idalnttfls  in 
the  several  Judgments  appeal,  upon  the 
grounds  set  out  In  the  record,  wbldi  practi- 
cally raise  the  single  questfon  ci  Jnrlsdlcticni. 
The  respondent  also,  In  accordance  with  the 
proper  practice,  has  given  notice  that  this 
court  would  be  asked,  upon  the  hearing  of 
this  appeal,  to  sustain  the  judgment  appealed 
from,  upon  the  other  grounds  set  forth  In  the 
notice  of  the  motion,  as  hereinabove  stated. 

The  first  question  to  be  considered  Is  the 
jurlsdlctUmal  question  i^on  whlditbedreult 
judge  bases  his  decree.  Tliat  question  may 
be  stated  as  follows:  Does  the  teet  that  a 
confession  of  jodgmoit,  under  tta  provisions 
of  cbiq^ter  8  of  title  12  of  patt  2  eC  the  Code 
of  CXvil  Procedure  (seetlfma  888-888),  la  en- 
tered and  filed  in  the  cdOce  ot  the  tiaA  of  the 
court  of  common  pleas  for  a  county  ottier 
than  that  in  which  the  defendant  resides, 
render  such  judgment  void  tor  lai±  of  Juris- 
diction? It  Is  eonoeded  that  the  ooort  of 
common  I^eas  Is  a  court  ot  general  Jurlsdle- 
tion,  and.  If  so,  then  it  Is  dear  that  any  sne 
who  asks  to  have  such  jurisdiction  limited 
in  any  way  must  be  able  to  point  out  some 
constitutional  or  statutory  panUSai  estab- 
lishing such  limitation.  It  Is  not  pretended 
that  there  is  any  constttutional  prorlskm  pre- 
scribing any  sudi  limitation  as  Is  here  sought 
to  be  imposed  ui>on  the  general  Jurisdiction 
of  the  court  of  common  ideas.  But  the  con- 
tention is  that  such  «THi*:flMnw  ti  to  bo  found 
in  section  146  of  the  Code  of  Olvll  Procedure. 
That  section  constitutes  a  part  of  title  4  of 
part  2  of  the  Code  of  Procedure,  the  dedared 
purpose  of  which  Is  to  treat  "of  the  place  of 
trial  of  civil  actions" ;  and  accordingly,  after 
declaring  where  actions  for  certain  purposee 
"must  be  tried,"  declares,  in  section  148,  ss 
follows:  "In  all  other  cases  the  action  shall 
tw  tried  in  the  county  In  which  the  defend- 
ant resides  at  the  time  of  the  eonMneneenei^t|^^ 
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of  tbe  acttaa."  limitation  ttaaa  Impoaed 
upon  tbc  JiirlMUctI<m  of  the  eonrt  of  common 
pleas  api^es  only  to  the  trial  ot  actions,  as  Is 
clearly  shown  by  the  heading  of  the  title, 
"Of  the  Place  of  Trial  of  OItU  Actions,"  as 
well  as  by  tbe  express  terms  used  In  section 
146.  rrhe  action  sbaU  be  tried,"  etc;  and 
how  such  a  limitation  can  be  applied  to  any- 
tbiag  t3ae  It  Is  very  difficult,  if  not  impossl- 
ble;  to  coneelTfl^  That  a  confesslw  of  Judg- 
ment; nndor  the  proTlslons  of  the  CJode  <tf 
OMI  Procedvre  heretofore  referred  to,  can- 
not. In  any  sense,  be  regarded  as  an  action,  is 
abundantly  manifest  from  the  express  terms 
of  the  statute.  The  beading  of  the  chapter 
In  whltdi  these  provisions  are  foond,  de- 
signed to  indicate  its  purpose,  Is  in  these 
words,  "Oonfesslon  of  Judgment  without  Ae- 
titmf  snd  la  section  883  the  words  are,  "A 
Jndgn^nt  by  confesslw  may  be  stared 
without  action,"  etc.  Again,  In  section  148 
ot  the  Oode  <^  OlTil  Procedure  It  la  provided 
as  fonows:  'XHtU  actions  In  the  courts  ot 
record  of  tbls  state  shall  be  commenced  by 
sSTTiee  ot  a  snmmons;"  ami  yet  In  the  chap- 
ter proTldlng  for  confessions  of  judgment  no 
snmmons  is  required  to  be  Issued,  and  none 
provided  for  or  contMnplated.  Tbls  shows 
that  the  lawmaking  power  did  not  Intend 
that  a  contMslon  of  Judgment  shonld  In  any 
smse  or  for  any  purpose  be  regarded  as  an 
action.  How,  then,  a  statutory  provision  In- 
tnded,  MB  la  shown  by  its  express  terms,  to 
limit  the  power  ot  a  court  of  general  Jurls- 
dletloB  In  we  respect,  to  wit,  as  to  the  place 
of  trial  of  dvn  aetkms,  can  be  so  constrved 
as  to  a^ly  to  sometbtng  totally  different.-^ 
confession  of  Judgment,  In  which  thwe  Is  not 
and  could  not  be  any  trial,  and  which  Is  ex- 
pressly dedared  to  be  not  an  action.— It  Is 
very  difflcsftt,  If  not  impossible,  to  compre- 
taOML  To  maintain  such  a  position.  It  would 
be  nseessaiT  to  axsne  that,  beeaose  tbe  leff- 
idatare  hu  seen  fit  to  Unit  the  powers  of  a 
court  of  gensral  jnrisdlctioa  In  one  particular 
instance,  the  same  limitation  must  be  ap- 
plied to  every  ottier  Inatnnee  In  which  the 
court  Is  called  upon  to  exercise  its  Jurisdic- 
tion. Sucta  a  mode  of  reasoning  does  not 
commend  Itself  either  to  the  logician  or  to 
the  expounds:  ot  law. 

TbB  drcnlt  Judge  rests  his  conclusion  large- 
ly tQKHi  a  passage  quoted  firom  Freeman  on 
Judgments  0d  BO.,  I  S47),  irtiere  It  Is  said: 
"Judgments  by  confession  are  In  no  wise  ex- 
empt from  the  rule  applicable  to  other  Jndg^ 
mKits,  that,  to  be  valid,  they  must  be  entered 
In  the  court  having  Jurisdiction  over  the  snb- 
Jsetmattor  of  Uie  actton.  Tlioa^  no  Jorls- 
dtetfen  fs,  to  tmat,  vegiilnd  to  entering  a 
Jvdgment  of  confosslan  without  action,  yet  It 
has  all  the  qnalitles,  Incidenta,  and  attributes 
of  other  Judgments,  and  cannot  be  valid  un- 
less entered  In  a  court  which  might  have  le- 
gally proDonnosd  tbm  ssme  Judgment  to  a 
contested  action."  While  the  high  authority 
of  this  touBsd  irtttsr  la  ftssir  atSknowtodged. 
yi4,.«t  the  aams  ttoMb  this  Mwrt  Is  DBt  IwBBd 


to  accept  bis  dicta  as  conclusive,  especially 
when  this  court  Is  nndwtaklng  to  constme 
tbe  legal  effect  of  <me  ot  our  own  statutes. 
But,  waiving  this,  the  authority  does  not  ma^ 
port  the  conduslon  which  It  la  dted  to  B19- 
porL  When  a  JudgmMit  Is  sssalled  for  Uuk 
of  jurisdiction  In  tbe  court  by  which  It  Is 
rmdered,  two  distinct  and  separate  toqniiles* 
Involving  totally  different  prin<^es,  are  pn- 
sented:  (1)  I>id  the  court  have  jnrlsdlctkui 
of  the  subject-matter?  (2)  Had  the  court  ao* 
quired  Jurisdiction  of  thB  person  against 
wtuun  the  Judgment  was  rendered?  If  the 
court  has  Jurisdiction  of  tbe  snbject-matter. 
and  has  failed  to  acquire  Jurisdiction  of  the 
person,  the  judgment  is  void.  So,  on  the  oth- 
er hand,  if  the  court  has  no  jurisdiction  of 
subject-matter,  the  Judgment  Is  v<4d.  even 
though  fuU  jurisdiction  of  the  pmon  may 
have  been  acquired.  Now,  It  la  manifest  from 
tiie  terms  i»ed  In  the  passage  above  quoted 
that  tbe  learned  author  was  speaking  of  ju< 
rlsdlction  over  the  subject-matter,  and  not  of 
JurisditAlon  over  the  person,  for  he  says  the 
Judgment  "must  be  entered  In  the  court  hav- 
ing Jurisdiction  over  the  subject-matter";  and 
in  the  next  sentence,  where  he  says  that  tbe 
Judgment  "cannot  be  valid  unless  entmtt  to 
a  court  which  might  have  legally  pronoun- 
ced the  same  Judgmoit  to  a  contested  ac- 
tion." he  manifestly  means  that  the  court 
must  have  Jurisdiction  over  the  subjectmat- 
ter  la  order  to  render  the  Judgment  valid.  If 
there  could  bs  sny  doubt  about  this  constrac- 
tton  of  the  passage  qooted,  such  doubt  would 
be  dispelled  by  an  esamtaatlon  of  the  only 
case  dted  to  snstato  the  proposition  laid 
down  to  BDdi  passsgsb 

The  argument  drawn  from  die  use  of  the 
definite  article  "tbe"  In  section  88S  loses  all 
of  Its.  force  when  It  Is  seen  tliat  dM  language 
there  used  Is  permissive  merely,  and  not  im- 
perative,-—"may,"  not  must  or  shall,  "be  fil- 
ed," etc;  oBpeelally  when  it  Is  seen  that  the 
longnsge  used  to  the  i^ncedlng  secttni  la  Im- 
peratlTe.  "A  stot«neiit  to  witttog  most  be 
nuide,'*  etc.  Besides,  sndi  on  aigiiment  wonid 
scarcely  be  snffident  to  warrant  this  court  to 
extending,  by  inference  merely,  a  limitation 
t^cm  ttie.povren  of  a  cooFt  tovested  with  gui- 
wal  Jurisdiction.  Ztmnstbeccmclnded,  tliers- 
fore,  that  the  circuit  Judge  erred  In  holding 
these  Judgments  were  void  for  lack  ot  Juris- 
diction, and  to  granting  tbe  order  appealed 
from  upon  that  groood. 

The  next  inquiry  Is  whether  these  Jndg- 
moita  should  be  set  aside  nytm  any  (tf  tbe 
grounds  mentioned  to  the  notice  ci  the  mo- 
tion, pnd  renewed  bere  bj  proper  noticsu 

The  first  of  ttese  grounds,  baaed  upon  the 
fset  that  tbe  eomf essloos  were  made  beCoee 
the  deputy  derk.  Instead  of  the  clBifc  himself, 
Is  eflectnally  dbpoeed  of  by  tbe  provisions  of 
section  778  of  tiM  Berlsed  Statntes,  to  which 
It  la  dedaxed  that  the  dspotsr  d«ft  naj  'Vo 
and  pcsfcnm  any  and  all  (rt  tte  dDttes  apgms 
tabling  to  the  office  at  his  prtodpoL** 

Tbe  ssoond  gnnAlm  opM  fo^  ^*^l?f*'"' 
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that  It  Is  entirely  too  Kepenl  to  be  consid- 
ered. Inasmoch  as  It  falls  to  indicate  a  single 
partlcnlar  In  which  the  statements  were  in- 
sofficlent.  Besides,  an  examination  of  the 
case  of  Wetnges  t.  Cash,  IS  S.  a  44.  in  which 
this  matter  was  folly  considered.  wlU  show 
that  the  statements  were  fully  suffidenL 
The  case  of  Kohn  t.  Meyer,  19  S.  G.  190,  re- 
lied on  by  respondent's  counsel,  Is  manifestly 
not  In  conflict  with  Weinges  t.  Cash,  supra, 
for  that  case  Is  cited  and  relied  upon  by  the 
court  in  Kobn  t.  Meyer.  Moreover,  eren  a 
glance  at  the  Kobn  Case  shows  that  the  main 
ground  upon  which  the  "statement"  was  held 
to  be  Insufficient  was  that  Uie  testimony  of 
both  of  the  Meyers,  plalntUF  and  defendant  In 
the  confession  of  Judgm^it,  showed  that  the 
"statement"  was  false,  or,  to  say  the  least  of 
It,  so  grossly  Inaccurate  as  to  mislead  those 
who  might  desire  to  Inquire  Into  the  consld- 
eratlon  of  the  debt  upon  which  the  confession 
was  fomided.  So,  also,  In  the  case  of  Bx 
parte  Carroll,  17  S.  C.  446,  the  mle  laid  down 
in  Weinges  r.  Gash,  supra,  is  explicitly  rec- 
ognised. It  IB  dear,  therefore,  that,  even  If 
the  second  ground  relied  on  by  respondent 
had  been  stated  In  such  ^  form  as  would  en- 
title it  to  be  eonsidoed.  It  could  not  be  sds- 
talned. 

The  third  ground  Is  likewise  open  to  the 
objection  of  being  too  general  for  considera- 
tion by  this  court,  Inasmuch  as  there  is 
nothing  stated  which  In  any  way  Indicates 
in  wbat  respect  the  "statement"  therein  re- 
ferred to  Is  either  Insufficient  or  untrue. 
But,  eren  were  it  otherwise,  this  ground 
could  not  be  sustained.  What  has  been  al- 
ready said  Is  sufflcieni  to  dispose  of  the  ob- 
Jectiom  to  the  sufllcienicy  of  the  statement, 
and  It  only  remains  to  inquire  whether  it 
has  been  shown  that  such  statement  Is  un- 
true. As  may  be  gathered  from  the  argu- 
ment of  counsel  for  respondent,  the  only 
point  upon  which  It  Is  claimed  that  the  state- 
ment upon  which  the  confession  of  judgmrait 
to  the  Imperial  Fertillaer  Company  Is  un- 
true Is  that  In  such  statement  the  debt  Is 
claimed  to  hare  arisen  from  the  purchase 
of  "fertilizer  materials";  while  Steadman, 
In  his  testimony  In  the  Drake  Case,  says  he 
neTer  bought  "any  materials  for  making  ta- 
tniier  from  the  company";  and  again  be 
*a  bad  not  bought  any  material  fw 
manlpnlation.  I  bought  manufactured 
goods;"  while  a^In  he  says:  "I  bought 
kalnlt,  add,  and  ammonlated  fertilizer."  In 
answer  to  the  direct  Inquiry.  '*Had  yon 
boogfat  fertnizer  materials  from  them?'  his 
answw  Is:  "Xes,  sir;  In  the  early  part  of 
the  jear.**  "What  did  you  buy?*  "2%  per 
cent,  ammonlated  goods,— acid,  possibly 
kalnlt;  fertilizer  usually  used  In  this  sectum 
of  the  country.**  It  Is  manifest,  therefore^ 
that  the  .charge  of  nntmthfolneSB  In  the 
statement  la  based  solely  upon  a  flnet^mn 
distinction  attempted  to  be  drawn  between 
materials  for  the  manufacture  of  fertilizers 
and  fertmsen  manufactured,— "a  distinction 


without  a  difference"  so  fu  tt  this  mttar  la 
eoncemed.  The  witness  distinctly  says  that 
he  bought  from  the  Imperial  F»tillnr  Com- 
pany "kalnlt,  acid,  and  ammonlated  ferti- 
lizer"; and,  If  these  are  not  "fertilizer  mate- 
rials," It  is  difficult  to  say  what  would  be. 
It  will  be  obserred  that  Eu  the  statement  the 
debt  Is  not  alleged  to  hare  been  Incuired  tor 
the  purchase  of  materials  to  be  used  In 
manufacturing  ferUliz«rs,  but  for  the  pur- 
chase of  frallllzer  materhUs;  and  tiie  testi- 
mony of  the  witness  shows  tliat  the  debt 
was  incurred  for  the  purchase  of  fertilizer 
mat«1als,— kainlt,  acid,  and  ammonlated 
fertilizes.  It  is  difficult  to  conceive  how  It 
can  be  seriously  contended  that  tbe  testi- 
mony shows  the  statement  to  be  untrue. 

The  only  remaining  inquiry  is  tiiat  pre- 
sented by  the  fifth  and  sixth  grounds  upon 
which  respondent  asks  this  court  to  sustain 
the  Judgment  below.  These  two  grounds 
really  make  the  single  question  whether  the 
fact  that  J.  D.  Mllhous,  before  whom  the  af- 
fldavlts  were  sworn  to,  held  the  office  of 
United  States  postmaster  at  the  time,  dis- 
qualified him  from  iterforming  the  duties  of 
a  notary  public  under  an  appointment  made 
previous  to  his  appointment  as  postmaster. 
No  question  is  made  as  to  the  fact  that  Mll- 
hous wss  a  duly  appointed  and  qualified  no- 
tary public,  as  that  fact  Is  distinctly  admit- 
ted; but  the  iwlnt  made  Is  that,  by  ac- 
cepting the  office  of  postmaster,  he  thereby. 
Ipso  facto,  became  disqualified  to  act  as  no- 
tary public.  No  authority  has  been  cited  to 
sustain  such  a  poslUod,  and  It  would  be  very 
difficult.  If  not  Impossible,  to  find  any.  Hie 
rule  at  common  law  was  that  the  same  per- 
son might  hold  two  offices  at  the  same  time, 
imless  they  wwe  Incompatible.  And  the 
rule  as  to  the  test  of  incompatibility  Is  thus 
laid  down  in  3  Bac.  Abr,  tit  "Offices,"  E, 
upon  the  authority  of  Lord  Coke:  "Offices 
are  said  to  be  Incompatible  and  Inconsistent, 
so  as  to  be  executed  by  the  same  person, 
when,  from  the  multiplicity  of  business  in 
them,  they  cannot  be  executed  with  care  and 
ability;  or  when,  their  being  subordinate 
and  interfering  with  each  other.  It  Induces 
a  presumption  they  cannot  be  executed  with 
Impartiality  and  honesty."  And  In  1  DllL 
Mun.  Corp.,  in  a  note  to  section  166,  It  Is 
said:  "Incompatibility  in  ofOcea  exists 
where  the  nature  and  duties  of  the  two  ct- 
fices  are  such  as  to  render  It  Improper,  from 
considerations  of  public  jirallcy,  for  one  lur  - 
cumbent  to  retain  both."  The  Inquiry,  then, 
Is  whether  there  Is  any  Incompatibility  In 
the  two  offices  of  notary  public  and  postmas- 
ter. None  has  been  suggested,  and  It  Is  not 
easy  to  conceive  of  any.  Indeed,  In  a  smalt 
community  it  would  seem  to  be  a  conven- 
ience to  the  public  that  a  postmaster  should 
be  a  notary  public,  for  he  has  a  well-knoim 
public  place  of  business,  where  he  to  re- 
quired to  attend  cwstantly,  and  Is  thorefora 
easily  accessible  to  thoM  who  might  dealr* 
to  make  affldaTlt%  ate.  Bealdfl^^  to  mof 
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unwarthj  <tf  menttoa  that  tn  section  2  of 
article  2  at  the.  present  constltntlon*  while 
there  li  a,  ipedal  {Movidon  forbidding  a  per- 
son from  holding  "two  offices  of  honor  or 
profit  at  the  same  time,"  apeclal  exception  Is 
made  of  the  office  of  notary  public.  Now, 
while,  of  course,  the  present  consUtntlon 
does  not  wly  to  this  case,  Inasmach  as  the 
affidavits  ben  In  qnestlon  were  made  before 
the  resent  eonstttatlon  was  adf^ited,  yet 
tUs  proTlsion  does  show  (and  It  Is  only  dted 
for  that  purpose)  that.  In  the  opinion  of  the 
highest  aothorl^  In  this  state,— the  sover- 
eiga.  people,— as  oprMsed  1^  thOtr  ddegates 
in  convention  assembled,  the  office  of  notary 
public  is  not  InconqntlUe  wlUi  any  other  oC* 
flee. 

Tlie  only  remaining  inqolry,  therefore,  Is 
whether  thoe  Is  any  constltatlonal  or  stat- 
utory proiiMon  forbidding  a  person  from 
holding  the  office  ot  notary  public  and  post- 
master at  the  same  time.  No  such  prorlslon 
has  been  dted,  and  none  has  been  found. 
On  the  contrary,  while  the  constitution  of 
1808,  which  was  in  force  wh«  these  af- 
fidavits were  taken,  does  forbid  certain  offi- 
cers, viz.  the  governor,  the  members  of  the 
genial  assembly,  and  the  Judges,  from  holding 
any  other  offices  at  the  same  time,  it  contaliui 
uo  such  prohibition  as  to  the  office  of  notary 
public,  and  therefore  leaves  that  office  to  be 
governed  by  the  common-law  rule,  which, 
as  has  been  shown,  does  not  forbid  a  notary 
public  from  holding  the  office  of  postmaster. 
It  most  be  concluded,  therefore,  that  In  no 
view  of  the  case  can  the  Judgm^t  and  order 
appealed  from  be  sustained,  and  hence  the 
aame  Ahonld  be  reversed. 


(«  s.  o.  m> 

KAUFUAN  V.  OAUGHUAN. 
(SovEcms  GoDEt  of  8ou^  Oarofina.   AprD  V» 

tan,) 

WxLiLS— FaosuiTs— BviDBNoa— Obdsb  or  SiaHDie 
— DsouBATiONB  or  Testatrix— DsroBi- 

TjnVH— UmilTS  iNTLUBIiaBL 

1.  On  the  probate  vt  a  will,  it  is  not  error  to 
admit  the  will  ia  evidence  at  the  close  of  the 
^oponent's  case,  because  one  of  the  nbscribing 
witnesses  testified  to  tacts  claimed  to  Titiate  the 
will,  where  tiie  ettter  wUneases  contradicted  sudi 
testiinoDr- 

2.  Profranent  need  not  prove  testatrix's  sanity 
by  all  the  subscribing  witnesses. 

8.  Where  testatrix  dedared  an  instrument  to 
be  her  will,  and  requested  the  witnesses  to  sign, 
and  she  and  the  witnesses  signed  each  la  the 
^xaence  of  all  the  others,  and  each  immediately 
after  tiie  preceding  one,  It  is  immaterial  that  the 
witnesses  dgned  before  testatrix,  under  Rev. 
St  I  1968,  wUch  only  reqolres  that  the  will 
shall  be  si^ed  or  acknowledged  in  the  presence 
of  the  witnesses,  who  shall  sign  In  testatrix's 
presence. 

4.  Dedarations  of  testatrix  after  the  execu- 
tion of  the  wtD  are  inadmiasitde  to  show  external 
acts  of  undue  Infiuence. 

6.  A  subscribing  witness  msy  state  bis  opinion 
ai  to  testatrix's  sanity. 

6.  Previons  dedaratlons  of  testatrix  consistait 
with  the  will  aie  admissible  to  rebut  undue  In- 


7.  A  witness  shown  to  be  a  xeridCBt  sC  ansUi- 

a  state  when  her  dnioeitioa  de  beaut  esse  was 
taken,  rix  months  before  tfa«  trial.  Is  ptesomed 
to  remain  at  such  place  of  residence,  and  hence 
the  deposition  is  admisrible  tn  the  absence  of 
proof  Uiat  the  witness  U  within  the  Jurisdictltm. 

8.  The  fact  that  a  will  ^ves  notidng  to  one  of 
testatrix's  children  does  not  «t  ItsS  establish 
undue  Influence. 

Appeal  from  common  pleas  drcult  court  of 
Lexington  county;  Bmest  Gary,  Judge. 

Proceedings  for  probate  of  tbe  will  of  Lu. 
cinda  Drafts,  deceased.  Julian  B.  Kaufman, 
executor,  proponent,  and  BUa  Oaoghman,  con- 
testant. From  a  decree  of  the  circuit  court 
sustaining  the  will  on  amteal  from  probate 
court,  contestant  appeals.  Affirmed. 

The  grounds  of  appeal  are  as  follows:  "Tbe 

proponent  will  pleaae  take  notice  that  tbe 
conteaUaH,  lira.  BQla  Oaugtmian,  appeals  ta 
the  supreme  court  of  South  Oarolina  from  the 
rulings,  diaige,  and  Judgment  of  his  honor. 
Judge  Ernest  Gfiry,  at  the  hearing  ot  said 
case  at  the  February  term  of  said  court  for 
1896,  upon  the  following  grounds,  to  wit:  (1) 
Because  his  honor  erred  th  allowing  propo- 
neaat  to  introduce  tte  paper  wUch  he  was 
seeing  to  eetablieh  as  the  last  will  and  tes- 
tament of  Mrs.  Ducinda  Drafts,  deceased. 
In  evidence  at  l^e  termination  of  the  exam- 
ination In  chief  of  Kbe  three  attesting  wlt- 
nesees,  when  one  of  them  (Dr.  Hendrlx)  had 
positively  stated  time  and  again  that  the 
three  subscribing  witnesses  cdgned  thdr 
names  ki  attestation  of  the  execution  of  the 
paper  before  tbe  testatrix  liad  signed 
name  thereto,  and  when  Dr.  Dretier,  one  of 
tbe  subscribing  witnesses,  had  absolutely  fail- 
ed to  prove  the  mentai  Capacity  of  testatrix  at 
the  time  of  signing  said  paper.  (2)  Because 
his  honor  erred  in  excluding  the  testimony  eC 
witness  A.  MaAs,  by  whom  contestant  pro- 
posed to  prove  the  declarations  of  Mrs.  Drafts 
after  ^e  had  executed  said  paper,  going  to 
show  that  tbe  contents  of  said  paper  were  not 
the  free  and  unbiased  dictates  of  said  testa- 
trix's mind  when  she  signed  the  same.  (3) 
Beoaose  hie  honor  erred  in  allowing  the  wit- 
ness O.  T.  Graham  to  answer  In  a  general 
way  whether  or  not  Mrs.  liudnda  Drafts  was 
emotionally  or  momlly  Insane  at  the  time  of 
ttie  execution  of  said  paper,  be  not  being  an 
expert.  (4)  Because  his  honor  erred  In  per- 
mitting the  testimony  of  S.  P.  Wlngard,  D.  T. 
Barr,  and  S.  P.  Drafts  as  to  the  g«ieral  men- 
tal capacity  of  Mrs.  Lucinda  Drafts,  they  not 
Iwlng  experts.  (B)  Because  his  bcmor  erred  In 
permitting  the  testimony  of  &  P.  Drafts,  Efanl. 
Corley,  Mrs.  E3Ia  Daly,  and  Hiss  Llxzie  Souter 
as  to  declara'tlons  of  Mrs.  Loclnda  Dntfts  In 
reference  to  ibe  disposition  of  her  property, 
the  same  being  ottered  in  r^ly  by  proponent, 
and  not  in  chief.  (6)  Because  his  honor  erred 
in  allowing  the  testimony  of  Mrs.  Beeland, 
taken  de  bene  esse,  to  be  introduced,  wben  no 
showing  whatever  was  mode  to  the  court  ttiat 
said  witness  was  absent  and  not  in  court, 
and  without  the  Jnrtodlctlon  of  tbe  court  (7) 
Because  his  honor  erred  In  allowing  the  let- 

Digitized  by  Google 


8.  C.) 


KAUFMAlf  T. 


CAUGHMAir. 


17 


ten  of  Mn.  Lodnda  Drafts  to  Mrs.  Bee  land 
to  be  Introdaced  and  read  In  eridence.  (S) 
Because  his  honor  erred  In  charging  the  Jury 
that  It  mattered  not  who  signed  the  paper 
first,  the  testatrix  or  the  wltnessefl,  and  all 
that  Is  necessary  is  tliat  the  signing  should  be 
contemporaneous,  and  In  the  presence  of  each 
oth^.  (9)  Because  his  honor  erred  In  reus- 
ing to  charge  tbat:  If  the  Jury  shall  come  to 
the  condnston,  from  the  testimony  before 
them,  that  Mn.  Loclnda  Drafts  signed  the  pa- 
per, if  they  shonld  find  that  ihey  signed  it  at 
all,  after  either  one  or  more  of  the  witnesses 
bad  signed  his  or  their  name  tliereto  In  at- 
testation thereof,  then  they  mast  find  no  wilL' 
(10)  Because  his  bonor  erred  in  refusing  to 
charge  tliat:  If  the  Jnry  should  conclude 
from  tiie  testimony  and  the  contents  of  the 
paper  wblch  the  proponent  la  seeking  to  es- 
tabUsb  as  a  will  that  Its  contents  are  incon- 
Blsteot  wltli  natural  Justice,  It  will  require 
strong  proof  of  capacity  and  T{^ti(Hi  to  sus- 
tain it,*— and  in  assigning  as  bis  reasons  for 
each  refusal  *tiiat  there  Is  do  proof  that  the 
will  is  against  natural  Justice.*  (11)  Because 
his  lionor  erred  In  refusing  to  charge  that: 
'If  the  Jury  shonld  conclude  that  the  contents 
and  prorislons  in  the  proposed  will  are  Incon- 
sistent with  natural  Justice,  it  will  require 
strong  proof  of  capacity  and  Tolltlon  to  sus- 
tain it,  and  slight  proof  of  undue  Influence  or 
fraud  to  set  It  aside,*— and  in  assigning  as  bla 
reasons  for  sndi  refusal  that  'No  proof  of  the 
facts  on  this  point*  (12)  Because  his  honor 
erred  In  refusing  to  charge  that:  'If  the  Jury 
should  find  from  the  testimony  that  the  pro- 
Tlslons  of  the  proposed  will  are  Inconsistent 
with  natural  Justice,  or  tbere  Is  groea  Inequal- 
1^  therein,  and  no  reason  Is  suggested  In  the 
paper  itself,  or  by  proof  on  trial,  then  they 
riundd  And  no  will,'— and  In  assigning  for 
nicb  refusal  tiiat:  It  Is  not  for  the  Jury-  to 
say  tbat  for  the  reason  one  cbUd  of  testatrix 
!■  not  provided  for  In  a  win,  tbat  it  is  against 
natural  Justice.'  (13)  Because  bis  honor  erred 
tai  refusing  to  charge  tbat:  'If  tiie  Jury  should 
find  from  tbe  testimony  tbat  Mrs.  Drafts  was 
an  aged  person;  tbaX  she  was  In  feeble  health, 
soffnlng  from  an  Incurable  disease,  and  that 
■be  died  shortly  after  tbe  execntton  of  tbe  pa- 
per, and  tbat  its  prorisions  were  not  only 
gross^  unequal,  but  against  natural  Justice; 
and  tliat  there  is  no  eatlsfactorr  evidence 
tbat  It  was  tiie  free  and  dellbnate  ofFsprlng 
of  a  rational,  self-polsed,  and  dearly-dispos- 
ing mind,— <3iey  most  find  no  will,'— and  In  as- 
signing as  his  reason  for  such  refusal  that 
tba  mere  fact  tbat  a  drild  of  testatrix  is  not 
made  equal  or  provided  tot,  that  the  win  Is 
grossly  oneanaL*" 

Meetse  &  Muller,  for  appellant  Andrew 
Cnwford  and  G.  T,  Graham,  for  respondent 

JOMBS,  J.  Mn.  Luclnda  Drafts  made  a 
PWer  purporting  to  be. her  lost  will  and  tas- 
lament  on  the  19tb  day  of  JTnn^  ud 
soon  tbereaCter.  on  Uw  Mb  4aar  €t  SevtHO-. 
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ber,  1891,  died.  This  paper  was  admitted 
to  probate  In  common  form  October  27,  1891. 
At  the  Instance  of  the  appellant,  Mn.  Ella 
Caughman,  the  Judge  of  probate  for  Lex* 
Ington  county  required  said  will  to  be  prov- 
en in  solemn  form  by  law,  and  after  hear- 
ing the  case,  on  the  25th  day  of  October, 
1894,  filed  his  decree  sustaining  the  wlIL 
On  appeal  thenfrom  to  the  circuit  court  tbc 
cause  was  heard  before  Judge  Bmest  Gary 
and  a  Jur7  February  term,  1896.  On  motioa 
of  the  contestant  the  pn^onent  consulting, 
the  following  issues  were  referred  to  a  Jury 
for  their  finding:  "(1)  Was  the  taper  purport- 
ing to  be  Uie  last  will  and  testament  of  Mrs. 
Luclnda  Drafts,  deceased,  legally  executed?" 
To  which  the  Jury  responded,  "Yes."  "(2) 
Was  there  undue  Influence  exercised  over  said 
Mra  Loclnda  Drafts  to  Induce  her  to  sign  said 
instrument  of  writing?"  To  which  the  Jury 
responded,  "No."  "(3)  Was  the  said  Mn. 
Luclnda  Drafts  of  sound  and  disposing 
mind  and  meJiory  at  the  time  said  paper  Is 
purported  to  have  been  executed?"  To  wtiich 
the  Jury  responded,  "Yes."  Whereupon 
Judge  Gary  made  his  decree  adjudging  said 
findings  to  be  satisfactory  to  the  court 
sustained  by  the  evidence  adduced,  and  that 
said  writing  was  the  last  will  and  testament 
of  Mn.  Luclnda  Drafts.  The  contestant 
now  appeals  to  this  court  on  the  grounds  set 
out  In  the  report  of  this  case. 

As  to  the  first  ground  of  appeal:  We  do 
not  think  the  circuit  Judge  erred  in  allowing 
proponent  to  Introduce  the  paper  which  he 
waa  seeking  to  establish  as  the  last  will  and 
testament  of  Mn.  Luclnda  Drafts,  deceas- 
ed. In  evidence  at  the  termlnaticnt  of  the 
examination  in  chief  <tf  the  tiiree  subscrib- 
ing witnesses,  mer^  because  one  of  tbem 
testified  that  the  witnesses  signed  the  will 
before  the  testatrix.  The  two  other  sub- 
scribing witnesses  had  testified  tbat  the  tes- 
tatrix signed  first  8(^  that,  admitting  tbat 
the  (vder  of  signing  was  material,  for  the 
purpose  of  this  particular  exception,  It  was 
not  errw  to  allow  the  writing  to  go  beCtne 
the  Jury.  Had  the  drcnlt  Judge  ruled  ont 
the  writing  on  ttiis  ground,  he  would,  as 
he  said,  have  taken  frtmi  the  Jury  the  very 
question  which  the  parties  bad  agreed 
should  be  submitted  to  a  Jury.  Had  be  so 
ruled^  be  would  have  also  invaded  the  prov- 
ince of  the  Jury,  by  deciding  himself  the 
question  of  fact  In  issue.  In  Banskett  v. 
Keltt,  22  8.  0. 188,  where  two  witnesses  tes- 
tified that  they,  with  another  person  (nam- 
ing him),  had  witnessed  a  will,  and  this  other 
penon  denied  it  It  was  held  tbat  It  was 
properly  left  to  a  Jury  to  be  determined 
them.  We  do  not  find  In  tbe  rec<ml  tbat 
any  objection  was  made  to  tbe  Introduction 
of  tbe  paper  pnrjtortlng  to  be  the  wffl  <« 
the  ground  that  one  of  the  subscriblnf  wlt> 
nesses  had  failed  to  testify  as  to  the  mental 
capacity  <^  the  testatrix;  hence  the  seonad 
part  of  exception  1  is  not  property  btfoso  oa. 
Wo  may  say,  bowenr,  tlist  thr,oli|Mlloa. 
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If  It  had  been  made,  la  antenable.  The  fam- 
ily phyBlclan  of  the  testatrix,  who  was  one 
of  the  BObBcrtblng  witnesses,  testified  that 
she  was  mentally  sonnd  at  the  time  of  the 
execDtlon  of  the  will.  This  was  not  contrmr 
dieted  by  either  of  the  other  si^crlblng  wit- 
nesses, and,  if  It  had  been,  the  question,  like 
the  question  as  to  the  order  of  signing,  was 
for  the  Jury.  It  Is  not  incumbent  upon  the 
proponent  of  a  will  to  prove  in  the  examlnar 
tion  In  clilef  the  fact  of  the  testator's  san- 
ity, by  taking  the  opinion  of  the  subscribing 
witnesses  on  that  point.  When  proponent 
proTes  the  formal  execution  of  a  will,  in- 
cluding the  attestation  and  subscription  of 
the  witnesses  as  required  by  law,  a  pre- 
sumption of  testamentary  capacity  arises, 
since  every  adult  is  presumed  sane  until  the 
contrary  appears,  and  since  witnesses,  when 
they  attest  and  subscribe  a  will  as  such,  not 
only  attest  the  fact  of  the  testator's  sign- 
ing, but  also  the  testator's  sanity.  Hey- 
ward  T.  Hazard,  1  Bay,  349.  In  ttUs  case 
proponent  called  all  the  witnesses  to  the 
will,  and  placed  them  on  the  witness  stand, 
and  contestant  had  every  opportunity  to  in* 
terrogate  them  as  to  the  testator's  sani^.  In 
Welch  T.  Welch.  9  Etch.  Law,  183,  it  was 
held  that  it  was  not  necessary  that  each  at- 
testing witness  should  prove  the  signature 
of  the  testator;  it  Is  sufficient  if  It  be  proved 
by  the  other  attesting  witnesses.  The  same 
rule  would  apply  on  any  other  issue  on  the 
questl(»i  of  will  or  no  will. 

We  will  next  consider  the  eighth  and  ninth 
exceptions,  which  raise  the  question  wheth- 
er the  order  of  signing  the  will  by  the  testa- 
trix and  the  subscribing  witnesses  is  ma- 
terial, BO  as  to  aCFect  the  validity  of  the  will, 
when  the  signing  by  both  testatrix  and  wit- 
nesses are  substantially  contemporaneous, 
and  constitute  one  and  the  same  transaction. 
The  circuit  Judge  charged  the  Jury  pointed- 
ly that  the  order  of  signing,  under  such  clr- 
cumstances,  would  not  affect  the  validity  of 
the  will.  In  this  case  two  of  the  subscrib- 
ing witnesses  testified  that  the  testatrix 
signed  first,  and  then  the  witnesses  signed, 
while  one  of  the  subscribing  witnesses  tes- 
tified that  the  <Nrder  of  signing  was  just  the 
reverse.  So  tax  as  we  are  Informed,  there 
Is  no  decided  case  In  this  state  on  t^s  point, 
and  there  is  quite  a  confilct  In  the  decisions 
elsewhere.  There  Is  no  doubt  that  under  St, 
1  Vict  c.  26,  the  courts  of  Sngland  held  that 
the  signature  or  acknowledgment  of  the  tes- 
tator must  precede  the  subscription  by  the 
witnesses.  29  Am.  &  Eng.  Bnc.  Law,  p.  209; 
1  Jarm.  Wills,  p.  138;  2  Ourt  Ecc.  866;  8 
Cnrt  Bca  117,  648.  That  statute  provides 
"that  no  will  shall  be  valid  unless  it  shall 
oe  In  writing,  and  executed  in  manner  here- 
inafter mentioned;  (that  Is  to  say)  it  shall 
be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his 
presence,  and  by  bis  directioo,  and  snch 
signature  shall  be  made  or  acknowledged 
by  tbt  tflitatar  In  the  pmies  oC  two  or 


more  witnesses  present  at  the  time;  and 
snch  witnesses  shall  attest  and  shall  nib- 
scribe  the  will  in  the  presoice  of  the  teata* 
tor,  bat  no  fwm  of  attestation  shall  be  nec- 
essary." This  statate  dearly  places  morft 
stress  on  the  mere  manner  of  executing  wills 
than  onra,  and,  by  a  very  strict  constmction, 
it  be  that  the  "sigDatnxe"  of  the  tes- 
tator, whldi  is  required  to  be  made  or  ac- 
knowledged In  the  presoioe  of  the  witnesses, 
sbould.be  made  or  acknowledged  b^ore  they 
attest  Oor  statute  provides  (Rev.  St  f 
1988):  "AU  wUls  and  testaments  of  real 
and  personal  property  shall  be  In  writing, 
and  signed  by  the  party  executing  the  same, 
or  by  some  other  person  in  his  presoice  and 
by  his  express  directions,  and  shall  be  at- 
tested and  subscribed  In  the  presence  of  the 
said  testator,  and  of  each  other,  by  three  or 
more  creditable  witnesses,  or  else  they  shall 
be  uttwly  void  and  of  nooe  eitect"  Under 
this  statute  the  witnesses  attest,  not  merely 
the  signature  of  the  testator,  but  they  attest 
the  will,  which  Is  not  merely  the  paper  con- 
taining a  declaration  of  the  testator's  mind 
or  will,  but  indudee  all  the  statutory  reqolre- 
ments  essential  to  constitute  the  writing  s 
will.  If  it  be  asked,  as  8hr  Herbert  Jenner 
Fust  asked  in  2  Curt  cc.  866,  "Is  the  pa- 
per a  will  before  it  is  idgned  1^  the  tes- 
tator?" or  If  it  is  asked,  **Oan  witnesses  a^ 
test  a  will  before  it  is  mad«7"  the  answ^  Is 
that  the  testator's  signature  does  not  make 
the  will,  and  that  there  Is  no  will  until  testa- 
tor and  witnesses  have  all  signed.  In  acts 
substantially  contemporaneous,  it  cannot  be 
said  that  ttim  Is  any  substantial  priority. 
The  undisputed  erldenoe  was  that  the  pa- 
per was  signed  by  the  testatrix  asd  tiie  wit- 
nesses, l>y  each  in  the  presence  of  all  the 
others,  on  a  piano  in  the  parlor  of  Mrs. 
Dreher,  in  the  same  Interview;  each  sign- 
ing Immediately  after  the  preceding  one. 
Before  any  one  signed,  the  testatrix  said: 
"Gentiemen,  this  is  my  wUL  Will  you  wit- 
ness it?"— w  words  to  that  effect  TJaOec 
such  drcnmstances,  the  mere  ocder  of  sign- 
ing can  make  no  sort  of  difference.  No 
doubt  the  usual  and  mwe  wderly  mode  of 
executing  a  will  is  for  the  testator  to  sign 
first  uid  tlien  the  witnesses;  but  to  bold 
that  a  mere  change  In  the  ordw  ot  signing, 
accidentally  or  othwwlse,  would  destroy  the 
writing  ss  a  will,  Is  to  sacrifice  substance 
for  mere  form.  When  the  statute  expressly 
or  by  necessary  Inference  requires  such 
fonnality.  then  nothing  is  left  but  to  en- 
force It,  but  the  courts  will  not  stress  f<«mal- 
Ities  whidi  the  statute  does  not  Our  view 
is  supported  by  a  number  of  cases  ctted  In 
29  Am.  &  Bug.  Enc.  Law,  p.  210,  ss  follows: 
O'Brien  v.  Galagher,  26  Coon.  228;  Sechreet 
V.  Edwards,  4  Mete  (Ky.)  163;  also.  Swift  v. 
Wiley,  1  B.  Mon.  114;  Upciiundi  t.  Up- 
church,  16  B.  Mod.  118;  Miller  v.  McNeill,  86 
Pa.  8t  217;  Bosser  v.  Franklin,  6  Orat  1. 
One  of  the  leading  cases  in  this  country  elt- 
•A  to  w0Ma  tte  ttmtnxj,  nvjr  to  Obue  t. 
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KSttredse.  U  Allen,  67.  Id  thla  Iwrt-nanied 
case  a  witness  had  signed  before  tbe  testator 
signed,  and  In  his  absence.  Tbe  real  aaee> 
tton  In  the  case  was  whether  the  witness 
could  acknowledge  bis  slgnatare  In  tbe  pree> 
ence  of  the  testator,  and  thus  comply  wttb 
the  Maseaehnaetta  statute  requiring  that 
wttneasas  to  a  will  shoaU  enbscrlbe  in  the 
preeeoce  of  the  testator.  The  court  hOA 
that  he  could  not,— qnlte  a  dlfflnent  question 
from  tbe  one  presented  here. 

Aa  t»  ttie  second  omptloa:  Oontestant 
desired  to  prove  the  witness  A.  Harks 
a  conTersatkm  had  by  witness  with  tbe  tes- 
tatrix soma  time  after  the  execntton  of  the 
wllL  When  witness  was  asked  to  state 
what  tbe  conrersatim  was,  on  objection 
raised,  the  qnestUm  waa  ruled  to  be  Incom- 
petent. It  appears  Crom  the  recwd  tiiat  the 
conTeraaflon  aoi^ht  to  be  proved  was  to  this 
effect:  ^^Ehat  Mrs.  Drafts  said  rtw  iras  not 
and  spoke  as  U  she  thought  she  wotUd 
not  Ihre  long:**  \ntseis  said:  *^ell.  I  rap- 
poae  yon  bare  evMyUilng  fixed,  and  yoor 
bnsiness  anaaged.**  She  reined:  *Vo;  I 
want  to  aee  Ella.  Graham  did  not  do  her 
right,"  niere  was  no  error  In  ruling  the 
qneathm  Incompetent  In  the  flnt  place,  tt 
does  not  appear  to  have  any  rtierancy  to 
any  fasne  btfore  the  Jury.  In  Idie  second 
place.  If  the  object  was  to  show  that  some 
one  exerdsed  nndne  Influence  over  tbe  tes> 
tatrlx  In  the  exscntlon  ot  her  -wiU,  It  la  a 
waltsettled  mle  of  evidaiee  that  external 
acts  ot  undue  Inflnesuse  cannot  be  shown  by 
the  dedaratloiis  ot  tbe  testator  after  Ibe  ex- 
ecQtUtt  of  tbe  wlU.  Sacb  evidence  la  heax^ 
say.  As  said  by  Thompson,  J.,  In  Jackson  v. 
Knlffen,  S  Jobns.  81:  "To  permit  wlUa  to  be 
defeated,  or  In  any  manner  whatsoerw  Im- 
peached, by  the  parol  declarations  of  the 
testator,  appeara  to  me  r^ugnant  to  the  very 
geolns  and  spirit  of  the  statute,  and  not  to 
be  aUowed.**  S<Aouler,  WlUs,  |  243;  X 
Whart.  Bv.  I  l<nO.  After  evldoice  of  extern 
nal  acts  having  any  tendency  to  contrc^  the 
free  agency  of  the  testator,  the  testator's 
declarations  may  be  evidence  to  show  the  In- 
fluence such  external  acts  had  on  tbe  testa- 
tor's mind.  But  we  do  not  see  how  the  evi- 
dence proposed  relates  to  this  matter,  or 
bow  ft  would  tend  to  show  that  the  contents 
of  the  pn^osed  wUl  were  not  the  free  and 
unbiased  dictates  of  the  testatidz's  mind 
when  she  signed  the  same. 

The  third  ground  of  appeal  cannot  be  sus- 
tained. A  subscribing  witness  may  give  his 
(^ilnlon  as  to  the  sanity  of  the  testator.  In 
Heyward  v.  Hazard,  1  Bay,  840,  the  court 
said:  '^e  business,  then,  of  the  persona  re- 
quired by  statute  to  be  present  at  executing 
I  win,  Is  not  bArely  to  attest  the  corporal  act 
of  Blgnbig,  but  to  try.  Judge,  and  determine 
whether  tbe  testator  Is  compos  to  sign;  that 
Is,  of  a  sound  mind,  as  every  wlU,  upon 
ftae  of  R,  hnports.**  Jeter  v.  Tucker,  1  8.  a 
246;  1  GraenL  Sr.    440;  BdunlCT.  Wnis,  | 

m-   


The  f  onrib  exception  aOegM  wrar  In  pe^ 
mttdag  tbe  testtnumy  of  8.  P.  WtagaM,  D.  T. 
Barra^and  8.  P.  Drafts  as  to  the  general  men- 
tal eapacUy  of  Mrs.  Lndnda  Drafts,  they  not 
bting  experts.  In  the  case  of  the  witness  S. 
P.  Wbigavd,  the  record  Shows  tiiat  this  ques- 
tlon  was  asked:  **Q.  She  did—  Who  manag- 
ed bar  own  affliilniT  A.  She  dM  bnself,  so 
fur  as-  (Ohfsctsd  to;  not  In  reply.)*'  Thla 
0l4ectl(Bi  was  ommled.  As  to  D.  T.  Batxe^ 
Oe  record  abowa:  *^  What  Und  of  mtaid 
and  dlapostdon  did  she  havo?  (Olijected  to; 
DOt  In  reply.)''  Ot4ecfekm  overruled.  As  to 
8.  P.  Drafts:  '*Q.  Say  whether  or  not  afte 
was  Intellectually,  morally,  or  emotionally  in- 
sane. Mr.  Mailer:  We  otijeet  He  Is  not  an 
expert  (ObScctlon  snstntaiBd.)"  It  Is  there- 
fore msirifeBt  that  there  Is  no  toundatton  in 
tbe  record  t<x  this  fourth  exception. 

As  to  the  fifth  exceptkm:  It  Is  not  wtil 
taken.  To  rebut  tbe  Idea  of  fraud  or  undue 
Infloence,  and  to  show  ttaat  the  will  Is  the 
reault  of  tbe  deinMmts  ndnd  of  tte  testator, 
prsrions  declarations  of  Hie  testator,  conristent 
with  the  scheme  <a  the  wlH,  are  admissible  In 
evidence.  Sduniler,  WlUs,  |  194;  Means  v. 
Means,  6  Rich.  Law,  14;  McNIncfa  v.  Oharies, 
2  Rich.  Law,  288. 

As  to  tibe  sbcth  exeepOMi,  aUegfaiff  error  In  al- 
lowing the  testimony  of  Mrs.  Beeland,  taken 
de  bene  esse,  to  be  Introduced  without  any 
■bowing  that  tbt  wttness  waa  absent  and 
wtttunit  the  JnrisUctlon  of '  the  court:  We 
tblnfc  It  Is  not  tanabteb  Then  waa  substsn- 
tial  compliance  with  tbe  requirements  of  sec- 
tion 2847,  Bsv.  St,  regulating  snch  testbnony. 
The  noUc^  Ibe  affidavit  of  the  proponent,  and 
the  oertlflcate  of  tbe  notary  public  all  show 
that  the  witness  resided  hi  Maom,  Oa.,  In 
August,  1896,  and  the  trial  was  In  February, 
1896.  ^ere  was  nothing  to  suggest  to  the 
court  that  the  witness  was  not  then  out  of  the 
state,  and,  In  the  absence  of  a  contrary  show- 
ing, the  presumption  was  that  tbe  witness 
was  then  In  the  state  of  Georgia,  her  place  of 
residence. 

The  seventh  exception  charges  error  In  al- 
lowing the  letters  of  Mrs.  Ludnda  Drafts  to 
Mrs.  Beeland  to  be  Introduced  and  read  In  evi- 
dence. These  letten  were  Introduced  to 
show  tbe  assent  of  the  testatrix  to  the  provl- 
slons  of  tbe  wllL  In  McNlnch  v.  Oharies,  2 
Blch.  Law,  238,  tbe  court  said:  "Proof  of 
previous  declarations  In  conformity  with  the 
provisions  of  a  will  ar?  constantly  received  la 
evidence  In  proof  of  the  assent  of  testator. 
That  snch  declarationB  are  In  writing  gives 
Oiem  additional  effect,  as  indicating  a  dellb* 
erate  purpose,  and  *»rfw4ing  mlaapprehension 
(rf  their  Import" 

There  was  no  error  in  refusing  to  <duirge 
the  request  to  charge  embodied  In  tbe  tenth, 
eleventh,  and  twelfth  exceptions.  So  tar  as 
ttie  exceptions  refer  to  the  reasons  assigned 
by  the  circuit  Judge  for  refusing  the  requests, 
we  do  not  consider  them,  because  the  reasons 
assigned  were  mere  memoranda  made  by  tbe 
judke  on  the  paper 
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were  not  spoken  or  read  In  the  hearing  of  i 
the  Jury,  and  conBtitnted,  therefore,  no  part 
of  his  charge.  There  is  no  such  doctrine 
here,  that  &  will  must  not  be  Inconsistent 
with  natural  Justice  and  must  not  be  unequal 
It  would  be  Tery  unnatural  injustice  if  a  tes- 
tator of  sound  mind  and  free  will  could  not  do 
as  he  pleases  with  his  own  property.  As  held 
in  Lee  t.  Lee,  4  McCord.  183,  *'The  law  puts 
no  restrictions  upon  a  man's  right  to  dispose 
of  his  property  in  any  way  his  partialities  or 
pride  or  caprice  may  prompt  him";  and  tt 
wa«  further  held  "that  [because]  a  will  is  un- 
just to  one's  rations  is  no  legal  reason  that 
It  should  be  com^derad  an  irrational  act** 
The  mere  omission  of  a  child  from  a  will,  of 
Itself,  Is  DO  ground  for  impeaching  tin  tas- 
tator's  capacity.  Kirkwood  t.  Gordon,  7 
Rich.  Law,  474.  Besides  InrolTing  an  un- 
sound proiM^tlon  of  law,  the  requests  to 
charge  InTolred  a  Charge  in  respect  to  facts, 
■ince  It  VMM  tbe  jury's  prorince  to  say  wheth- 
er the  iffoof  of  capacity  and  Tolltion  was 
strong  enough  to  sustain  tbe  will,  or  whether 
the  proof  of  imdne  Influence  or  fraud  was 
suffldent  to  set  it  aside.  For  similar  rea- 
sons, the  thirteenth  exception  Is  also  over- 
ruled. 

We  find  no  error  of  law  in  this  case.  The 
verdict  of  the  jury  and  the  concurring  decree 
of  the  drcolt  Judge  are  abundantly  siqnKirted 
by  tbe  evidence.  The  Jodipnuit  of  the  dr- 
cntt  ooort  Is  affirmed. 


(M  Ti.  448) 

QttANKBNBHIP  t.  OHBSAPBAKX  * 
O.  BT.  00. 

(Supreme  Court  ot  Appeals  of  Ylrglnla.  April 

1.  1897.) 

RaIUUUDS— iNIDBIH  TO  PBUOIIS  (MT  TbUK  — 

BriDnNos— NBOuasHOB  —  ImrBOonom  —  Ar- 
pBAi.— ABsiemcsHTs  or  Brsor— Hahmubs  Bb>- 

BOB—WlTiniaBBS— EXAHIHATION. 

X.  Plaintiff  might  iwoperly  ask,  m  cross-ex- 
amination, it  witness  did  not  remember  that  at 
the  last  trial  of  the  case  he  did  not  testify  as  to 
a  certain  fact,  wha»  the  object  was  to  test  tiie 
witness'  recollection  as  to  a  material  point  In 
the  defense. 

2.  It  is  harmless  error  to  exclude  evidence 
which  is  afterwards  glvai  by  the  same  witness, 

8.  It  is  harmless  error  to  exclude  as  evidence 
acts  of  the  general  assembly,  where  the  court 
tells  the  par^  he  may  read  them  to  the  Jury  if 
he  desires. 

4.  In  an  action  against  a  railroad  company  for 
injuries  to  a  person  on  its  track  in  the  switch 
yard,  an  ordinance  regulating  the  running  of 
locomotives  at  street  crossiags  was  irrelevant. 

6.  Iq  an  action  against  a  railroad  company 
for  injuries  to  a  boy  on  the  track  in  a  switch- 
yard. It  was  proper  to  refuse  to  charge  whether 

Slaintlff  was  a  trespasser  or  a  licensee,  where 
efendant  knew  that  hundreds  of  people  passed 
over  and  along  Its  tracks  in  the  yard  dal^; 
since  it  was  its  duty  to  exercise  reasonable  care 
to  discover,  and  not  to  injure,  pnsons  whom  it 
might  reasonably  expect  to  be  on  such  track, 
whether  tzeqiassers  or  licensees. 

6.  In  an  action  against  a  railroad  company 
for  Injuries,  instructions  are  erroneous  miiut 
dsaks  dsfendanf  s  liaUUty,  in  case  plaintiff  was 
negligent  depend  on  the  knowledge  by  defend- 
ant's awraata  of  plaintiff's  danger,  and  not 


what  tbsy  might  have  known  ft  they  had  exer- 
cised sua  car*  as  tiw  law  leqidTes, 
7.  An  assignment  of  error  In  refnslng  to  p^ 

mit  pisintiff  in  error  "to  read  certain  authori- 
ties to  the  jury,  among  diem  decisions  of  the 
supreme  eenrt  of  aniMMls  of  Virginia,"  is  too 
generaL 

Error  to  drcolt  court  of       of  Richmond. 

Action  by  Charles  P.  Blankenshlp,  an  in- 
fant, by  a  T.  Blankenshlp,  his  father  and 
next  friend,  against  the  Chesapeake  &  Ohio 
Railway  Company,  for  personal  Injuries. 
There  was  a  jadgment  for  defendant  and 
plaintiff  brings  errw.  BerecMd. 

BIdmimd  Waddlll.  Jr^  Lb  L.  Lnrla,  and  Q. 
J.  Hooper,  tm  plaintiff  In  error.  H.  T. 
Wtekham,  W.  J.  Bobertaoo^  and  H.  TmjIoc, 

Jr.,  for  defendant  In  error. 

BUCHANAN,  J.  The  i^alntiff,  who  waa 
an  infant  10  yeaia  at  age,  was  run  orer  bj 
an  engine  and  tender  of  the  defendant  com- 
pany In  itB  yard  In  tbe  dty  of  Blchmond, 
and  for  the  Injorlea  dona  blm  bo  Inonght  an 
action  his  next  friend.  Upon  a  trial  ot 
the  cause  there  was  a  verdict  and  judgment 
for  the  defftadaat  To  that  Jndgmant  this 
VTlt  of  ttTor  was  awarded. 

Tha  first  assignment  vt  mor  la  to  tbm  ac- 
tion of  tiw  conrt  ti  nCorinff  to  allow  oaie  oC 
tb,t  wttneasea  of  the  datendant  to  be  naked 
upon  cross-ttcamlnatkMi  If  be  did  not  re- 
member "that  at  tba  faMt  trial  of  the  case 
ba  did  not  state  aajGbtaiff  abont  Tonunla 
Brooks  coming  down  tha  faflroad."  Tbe  ob- 
ject of  this  question  was  to  test  the  recollec- 
tion ot  flw  wltnesB  ss  to  a  material  point  la 
the  defense  set  up  by  the  def aidant;  and 
was,  tharafbrs^  a  proper  qnestlon;  and, 
while  the  court  erred  In  not  allowing  It  to  be 
asked  and  answered,  no  prejtidlce  resulted 
to  the  plaintiff  therefrom,  as  the  witness 
afterwards,  in  reply  to  anotbo-  question, 
stated  what  bis  recollection  was  as  to  his 
testimony  on  that  point  at  the  former  trial. 

The  next  error  lusigned  Is  to  the  action  ct 
the  court  In  refusing  to  aUow  the  plaintiff  to 
Introdnce  In  evidence  oertain  acts  ot  the 
general  assembly  which  tbe  James  BItot 
A  Ksnawba  Company  was  taioorporstod,  and 
by  which  that  company  was  afterwards  en- 
tdkorisBd  to  make  sals  of  Its  proper  Ij  and 
franchisee  to  the  Richmond  Jk  Alkigbany 
Railroad  Company,  to  whose  rights  the  de- 
fendant succeeded.  The  bill  of  exceptions 
states  that  the  court  refused  to  allow  those 
acts  to  be  Introdnced  to  erldenee^  -tuiUttug^ 
howerer,  ss  said  acts  wne  pnUie  acts,  tiugr 
oonld  be  read  by  the  plaintiff's  counsel  to 
the  1107,  If  the7  BO  desired,  as  a  part  of 
their  evidence." 

The  bill  ut  eneptkms  Shows  on  tts  tec« 
that  no  pr^lndlee  could  possibly  have  resnltp 
ed  to  the  plaintiff  from  the  courts  action, 
and  that  this  ■— 'f""™*  of  acror  Is  wholly 
without  miftt. 

la  11m  same  bUB  of  aOECsptiOBB  It  was  stsA- 
ad  tiut  tbe  court  reused  to  pannlt  ttw 
plabitlff  to  tntreduoa  li  arldeMa  a  ofEtnln 
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ordinance  of  the  city  of  Richmond  which 
regulated  the  mnnlng  of  locomotive  engines 
In  that  citr  at  street  crossings.  The  injury 
complained  <a  did  not  occur  at  a  street  cross- 
ing, bat  In  the  defendant's  yard.  The  ordi- 
nance contained  nothing  that  was  rdevast 
to  the  caw,  and  was  properly  extdoded. 

The  plaintiff  offered  fifteen  Inatmctloaa 
and  the  defendant  eight,  all  of  which  were 
refused  by  the  court,  and  In  lieu  thereof  It 
gave  five  of  its  own.  The  action  of  the 
court  In  refusing  the  plaintiff's  InstructioBS 
and  in  girlng  Its  own  Is  assigned  as  error. 

Without  attempting  any  detailed  dlscus- 
aton  of  the  numwous  Instructions  oCTered  by 
the  plaintUf  and  rejected  by  the  court,  we 
wUl  c<Mieldcr  the  queetlon  whether  the  in- 
stmctfona  giTen  by  the  court  correctly  stated 
tbiB  law  ajtpllcable  to  the  case,  and  proper 
Ir  rabmitted  it  to  the  Jury.  In  order  to  do 
■o,  howerer,  it  will  be  necessary  to  state 
briefly  what  the  evidence  in  the  case  tended 
to  prove. 

Tbe  evidence  of  the  plaintiff  tends  to  show: 
^Datt  the  plaintlfl,  a  boy  a  little  over  10 
years  of  age.  and  who  lived  on  High  street, 
near  the  defendant's  yard,  w«it  on  the  day 
be  was  Injured  from  home  across  the  raU< 
Find  tracks  to  the  aovth  bank  of  an  old  ca- 
nal immediately  sontb  of  the  defendants 
tracks,  where  boys  were  swimming  in  the 
canal,  That  he  walked  along  down  the 
nwth  bank  of  the  canal  to  the  Tred^v 
Iwldge,  near  the  eaat  end  ot  the  yard.  Aft- 
er remaining  there  some  time,  he  started 
borne  through  the  yard,  walking  slowly  ujwn 
the  trad:  known  as  the  "long  siding";  and 
after  proceedbig  a  short  distance  he  saw  an 
«nglne  behind  blm.  on  the  same  track,  ap- 
proaching.  He  thoenpon  got  oS  that  track, 
and  went  upon  what  is  known  as  the  "main 
track,"  which  mna  paralM  wttb,  and  next 
to»  the  loag  elding;  and.  aftw  mnnlng  a 
abort  distance  up  that  track,  to  see  If  ha 
couU  mn  aeiast  ae  ISie  engliie  mi  the  long 
■kUng,  be  etopped,  and  wu  Immediately 
run  over  iny  an  oiglne  going  In  the  same 
direction.  That  It  was  mnnlng  at  the  rate 
of  from  10  to  16  miles  an  boor;  and  gave 
no  warning  of  Its  approach,  either  by  Bound- 
ing the  whistle  or  ringing  the  belL  That 
the  men  on  the  engine  were  engaged  in  gob- 
Tersation,  and  not  keeping  a  lookout  when 
the  plaintiff  was  Injured,  mat  Immediately 
«aat  of  tbe  Tredegar  bridge— tin  point  to 
which  the  plaintiff  went— there  to  a  very 
•harp  curve  around  the  foot  of  Gamble's 
hin,  which  prevents  a  person  in  the  yard  be- 
tween tb&t  bridge  and  tba  foot  oif  HI|^ 
street  from  seeing  an  improacblng  train  bat 
m  few  feet  east  of  tiie  Tred^ar  bridge. 

The  evidence  of  the  defendant  tended  to 
■bow  tiiat  while  it  was  true  that  many  per* 
•ons  were  constantly  passing  ttirough  the 
Tszd  wtth  the  defendant's  knowledge,  y«C 
obdeetioo  to  It  bad  occasionally  been  made, 
and  tiiat  for  many  years  a  wsnlng  wrltteo 
on  A  boazd  In  large  letters  had  been  placed 


on  a  post  at  the  Tredegar  bridge,  forbidding 
persons  from  going  upon  the  property  of 
the  defendant  under  [wnally  of  the  law,  and 
that  the  plaintiff  and  others  had  been  warn- 
ed to  keep  off,  and  had  been  put  olt,  the 
premlsea.  It  further  tended  to  show  that 
the  eut^ne  which  did  the  injury  was  ma- 
nine  from  four  to  eight  miles  an  hour;  that 
at  the  time  and  before  the  accident  the  bell 
was  being  rung;  that  the  engineer,  when 
the  plaintlfl  went  on  tbe  main  tnxik,  was 
not  looking  out,  but  was  testing  the  water 
In  his  engine,  bnt  that  the  yard  master,  who 
was  occivyfng  tbe  fireman's  position  on  the 
engine,  was  on  the  lookout,  and  that  as  soon 
as  the  boy  was  seen,— which  was  when  he 
went  vffon  the  main  track,— tbe  yard  mas^ 
called  to  the  oiglneer  to  stop;  tliat  this  was 
done  as  quicUy  as  poeeible,  but  not  until 
both  the  engine  and  tender  bad  passed  ove* 
the  plaintiff. 

The  plalntifTs  coansd  Insist  that  the  eourt 
ored  In  refosfng  to  taistract  the  Jury  that  If 
they  bdleved  frmn  the  evidence  tioat  certain 
facts  wwe  proT«D,  then  the  plaintiff  was  not 
a  treqpasser  bnt  a  Ucensee. 

mure  sems  to  be  a  recognized  dlstinetion 
In  the  d^ree  of  care  wbldi  a  r&lbroad  com- 
I«ny  owes  under  ordlnazy  circumstances  to 
a  trespasser,  and  to  one  who  is  t^tm  its 
right  of  way  by  the  license  of  tbe  company. 
In  a  case  Uke  tbe  one  at  bar,  however,  where 
the  company  knows  that  its  right  of  way  at 
a  certain  point  Is  constanOy  used  as  a  foot- 
way by  bondreds  of  men,  w>men,  snd  chll- 
dren  passing  over  it  dally,  and  at  all  hours. 
Its  servants  sze  diarged  with  notice  tbat  It 
Is  so  used;  end,  wtasOier  the  persons  who 
are  flios  nsing  It  are  trwipsssers  or  llrenerfn, 
the  railroad  company  cannot,  without  fault, 
proceed  In  a  manner  -wUtA  most  neces- 
sarily be  dangerous  to  each  persons. 

It  Is  BsJd  In  S  Sheer.  &  B.  Neg.  (4th  Bd.) 
I  484:  rrhat  a  raUroed  engineer  Is  not 
bound,  nsnaUy*  to  foresee  tbe  wnmgfol 
presence  of  any  perscm  np<m  tbe  tia^  erai 
when  It  to  opoo  to  an  adjoining  hlgtavniy, 
nor  to  foresea  ttie  wrongful  entry  of  persons 
on  its  cars;  but  If  his  experience  has  shown 
tbsi  persons  are  oonstsnUy  tbns  entertog  vp- 
on  the  tracks  or  the  cars,  such  persons,  If 
injured  by  reason  of  tbe  engineer's  fallnre 
to  use  ordinary  oare  to  keqi  wateb  (or  than, 
may  recover  dsmagas  If  the  endear  could 
have  seen  them  without  difficulty,  had  he 
kept  a  reasonable  watdi,  even  ttioni^  in 
fact  he  did  not  see  them.  Thto  qualification 
of  the  general-  mto  has  ben  sometimes  de- 
nied, but  InoorreeOy.** 

"AlUum^  a  person  be  a  trevpaasOT,  be 
may  raeoTaor,"  as  was  said  by  tbSM  eourt  In 
tbe  case  of  Baflwisfl  Oo.  t.  Joyaer's  Adm*r, 
98ya.aS4,8eS,S8&S.m'r7e;  '^lotwlth- 
standtng  his  own  negligence  exposed  him  to 
the  rttk  of  tnjnry.  If  the  injnry  of  wblch  be 
complains  iras  prorimatdy  eansed  by  tbe 
omission  of  the  defendant,  after  having  such 
notice  <^  tbe  ^aintUTs  duger  ss/tronldputi 
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a  prodent  man  upon  his  guard,  to  nse  or- 
dinary care  for  the  pai'pose  of  avoidlns  encb 
Injarj'  It  1b  not  necessary  that  the  defend* 
ant  Bhonld  actually  know  the  danger  to 
which  the  plaintiff  Is  exposed.  It  Is  enough 
If  he  has  sufScient  notice  or  b^ef  to  put  a 
prudent  man  on  the  alert,  and  he  does  not 
take  such  precautions  as  a  pruduit  man 
would  take  under  similar  notice  or  belief." 
This  statement  of  the  law  was  approved  in 
the  caaes  ot  Tucker's  Adm'r  t.  Railroad  Oo., 
82  Ya.  649,  21  &  E.  22D,  and  of  Railroad  Oo. 
T.  Dunnaway,  93  Va.  29,  24  S.  E.  698. 

It  may  be  said,  In  passing,  that  it  was  not 
Intended  In  the  last-named  case  to  change 
the  role  laid  down  In  Soynet'a  Case  so  as  to 
require  a  higher  degree  of  duty  from  a  rail- 
road comi>any  towards  trespassers  on  Its 
tracks,  as  counsel  of  plaintiff  in  error  seem 
to  think,  and  as  the  language  quoted  In 
their  brief  from  the  opinion  in  the  Dunn- 
away Case  might,  perhaps,  warrant,  when 
separated  from  the  contert,  and  considered 
without  regard  to  the  facts  of  the  case.  • 

By  the  use  of  the  language,  "whra  the 
trespasser  Is  discovered,  or  by  ordinary  care 
and  caution  might  have  been  discovered," 
It  was  not  Intended  to  say  that  under  or* 
dlnary  conditions  it  was  the  duty  of  the  rail- 
road company  to  keep  a  lookout  for  trespass- 
ers (for  that  question  was  not  involved  in 
that  case),  but  to  declare,  wha%  It  had  such 
notice  or  belief,  that  some  one  might  be  in 
such  danger  as  ought  to  put  a  prudent  man  on 
the  al^  it  became  the  company's  duty  to 
be  on  the  lookout,  and  that  It  might  be  held 
responsible  for  Injury  done  to  a  trespasser 
under  such  circumstances,  not  (mly  after  his 
danger  was  discovered,  but  where,  by  or- 
dinary care  and  caution,  it  might  have  been 
discovered,  unless  it  did  all  that  could  be 
done  to  avoid  Injuring  him,  CMislataitiy  with 
Its  higher  duties  to  others. 

The  uncontradicted  evidence  in  this  cause 
shows  that  the  defendant  knew  that  hundreds 
of  men,  women,  and  children  were  passing 
over  and  along  Its  track  in  the  yard  dally. 
It  was  its  duty,  ther^ore,  to  ^rerdse  reason- 
able care  to  discover,  and  not  to  Injure,  per^ 
BODS  ^om  (whether  they  were  trespassers  or 
licensees)  It  might  reasonably  expect  to  be  on 
Its  tracks  ast  that  point;  and,  as  It  owed  this 
duty  alike  to  licensees  and  trespassers,  under 
the  peculiar  facts  of  this  case  It  was  not  nec- 
essary nor  prop»  for  the  court  to  give  in- 
structions to  the  jury  as  to  whether  the  plain- 
tiff was  a  licensee  or  trespasser. 

One  of  the  instructions  (No.  10)  asked  for 
by  the  plaintiff  is  as  follows:  "The  jury  are 
Instructed  tiiat  the  rule  as  to  contributory 
negligence  on  the  part  of  a  child  Is  that  It  Is 
required  to  exercise  only  that  care  whldi  a 
person  of  that  age  would  naturally  and  ordi- 
narily use  in  the  same  situation,  and  under 
the  same  circumstances,  and  tliat  In  deter^ 
mining  the  relative  degree  of  care  or  want 
of  care  manifested  by  the  parties  at  tiie  time 
€t  the  Injury,  the  age  and  discretion  of  the 


partlea  Injured  are  inroper  subjects  of  Inquiry 
for  the  jury.  Tba  law  does  not  require  that 
a  child  shall  exercise  the  same  d^ree  of  care 
and  caution  as  a  person  of  mature  years,  but 
only  such  care  and  caution  as  a  persim  of  Ita 
Bge  and  discretion  would  natually  and  ordl- 
oarily  use." 

That  this  Instruction  correctiy  states  the 
law  la  not  controverted  by  counsel  for  the  de- 
fendant, and  it  ought  to  bare  been  given, 
nils  court  lias  repeatedly  said  that  whwe  a 
party  offers  an  Instmctttm  wfalcb  oorroctiy 
states  the  law,  and  Is  api^cable  to  the  facte 
of  the  case,  It  Is  the  duty  of  the  court  to  give 
it  (see  4  Minor,  Inst  [3d  Bd.]  H  1064,  1066» 
and  cases  dted),  and  that  for  a  failure  to  do 
so  Its  judgment  must  be  reversed,  unless  the 
coprt  gives  a  onrect  Inatnictton  In  Iton 
thereof. 

The  court's  Instruction  No.  4  was  intended 
aa  a  substitute  for  that  and  another  instruc* 
tlon.   It  is  in  tills  language: 

"If  the  jury  believe  from  the  evidence  that 
the  plaintiff  was  a  boy  of  sncb  maturity  and 
Intelligence,  and  that  be  had  aucb  knowledge 
of  the  yard  and  of  the  use  of  It  for  running 
trains  and  engines,  as  to  be  able  to  under- 
stand and  ai^redate  the  danger  of  the  lo- 
cality; and  shall  further  believe  that  he  had 
been  warned  by  the  enqploy^s  of  defendant 
and  others  to  keep  away  from  the  premises, 
or  that  he  undertook,  at  the  time  of  his  in- 
jury, to  run  across  or  along  the  railroad  tradi 
on  which  engine  No.  14  was  approaching,  and 
that  the  engine  was  In  full  view,  and  oonid 
hare  been  seoi  or  heard  by  him,  If  he  had 
listened  or  looked  down  the  trade,  or  that 
in  any  oth^  respect  be  failed  to  exercise  such 
care  and  caution  as  a  boy  of  his  maturity  and 
intelligence  could  have  been  reasonably  ex- 
pected to  exercise,  under  the  circumstances, 
and  thereby  contribute  to  the  Injury  he  sus- 
tained, the  jury  should  attribute  to  him  con- 
tributory negligence.  If  they  do  not  so  be- 
lieve, or  If  th^  believe  tiiat  s,fter  the  aw- 
anta  of  the  def^dant  in  charge  of  wglne  No. 
14  knew  of  the  danger  of  the  plaintiff  ttaey 
failed  to  do  all  In  their  power  to  avert  the 
Injury,  they  should  find  for  the  plaintiff." 

Although  the  plaintiff  may  have  been  guilty 
tut  contributory  negligence,  he  would  still  be 
entitied  to  recovw  if  it  appeared  that  the 
servants  of  the  defendant  in  charge  of  tlie 
engine  did  not  do  all  they  could  consistently 
with  their  own  safety  to  avoid  tiie  Injury  aft- 
er his  danger  was  known,  or  might  have  been 
discovered  by  the  exercise  of  ordinary  care  in 
keeping  a  lookout  for  perstHis  at  that  point, 
as  we  have  seen  It  was  their  duty  to  do;  yet 
the  court,  by  Its  instruction,  makes  the  liabili- 
ty of  the  d^endant  depend  upon  their  knowl- 
edge of  his  danger,  and  not  upon  what  they 
might  have  known  if  they  bad  exercised  such 
care  as  the  law  required. 

Instructions  Nos.  2  and  8  given  by  the  conrt 
are  oroneous  In  the  same  respect.  No.  2  does 
not  state  the  Qualification  to  the  rule  «h> 
rectly,  and  No.  8  omits  thejjuallflcation  en 
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Hxttr,  and  teUi  the  Jury  that  they  mmt  find 
for  the  detettdant  if  they  beUev*  the  plaintiff 

wtLM  guilty  of  contributory  n^llgence. 

like  anigninent  of  error  to  the  action  of  the 
eonrt  In  mtaaing  to  permit  the  counsel  of  the 
plaintiff  In  error  **to  read  certain  authorities 
to  the  Jury,  among  them  decislona  of  the  ro- 
pmne  conrt  of  appeals  of  Virginia,"  must  be 
orerrnled.  To  raise  the  atiestion  intended  to 
be  presented  by  that  assignment  of  error,  the 
bill  of  exceptions  ous^t  to  hare  shown  dear- 
ly and  spedflcally  what  cases  and  what  ex- 
tracts from  textrbooks  were  offered,  so  that 
tUs  oonrt  might  be  able  to  see  Vhat,  if  any, 
pi^Ddlce  eoold  have  resulted  to  the  plaintiff 
from  the  oonrfs  action. 

It  Is  mmecesflaiy  to  consldra  the  other  as- 
slgnmenta  of  error,  as  the  judgment  of  the 
dnndt  oonrt  vUl  have  to  be  reversed  for  the 
errors  abeady  referred  to,  and  a  new  trial 
awarded,  to  be  had  In  accordance  with  tbe 
Ttowa  ezprsMod  in  this  oiHnioD. 


(MTa.  tfD 

8HIBLD8  et  aL  T.  MAHONST  et  aL 

(Siqncme  Oonrt  of  Appeals  of  Ylr^nia.  April 

1,  1897.) 

Vnunmm  Cohtbtanob— EKowLioaa  or 
Cbbditob. 

The  mere  tact  thst  a  creditor  kaowi  that 
the  debtor  is  insolvent  does  not  render  fraudu- 
lent the  paymeot  by  the  creditor  of  a  claim  for 
which  tlie  debtor  had  hypothecated  the  note  of 
a  third  person,  and  the  taking  of  an  assign- 
ment of  such  note,  and  the  payment  to  the  debt- 
or of  the  lurploa  after  settlement  of  the  cred- 
itor's claim,  without  notice  of  a  fi.  fa.  previoaB- 
ly  issued  by  another  creditor. 

Appeal  from  circuit  court  of  city  of  Nw- 
folk. 

BUI  by  John  Mahoney  and  others  against 
Frank  Shields  and  othos.  Decree  for  com- 
plainants, and  defendants  appeal.  BeTers- 
ed. 

Bodand  ft  >micox,  for  awellants.'  W.  L. 
WnUaAa  and  Bamnel  L.  Davies,  for  appel- 


KBOra.  p.  J.  and  B.  Mahoney,  harlng 
obtained  a  Judgment  against  Frank  Bbltfds, 
sued  out  an  execntloii  iqmn  it,  vhldi  tbey 
placed  in  the  bands  oC  the  sergeant  of  ttie 
^tj  of  Norfolk  to  ba  lerled,  axiA  Uiereby  ac- 
quired a  lien,  by  Tlrtne  ot  section  8601  of 
the  Code,  on  all  the  personal  estate  of  or  to 
wblcb  their  debtor  was  possessed  or  entitled, 
*'not  capable  of  being  levied  on  under  section 
8687,  except  such  as  Is  exempt  under  the 
proTlsioDs  of  chapter  178,  and  except  that  as 
acalnst  an  assignee  of  any  sncli  estate  for  a 
valuable  consideration,  or  a  person  making 
a  payment  to  the  Jndgment  debtor,  tbe  lien 
by  virtue  of  this  section  shall  not  affect  him 
unlaw  he  had  notice  thereof  at  the  time  of 
tlM  aaatgnment  or  paymoit,  as  the  case  may 
bft,"  Oode,  I  86(0.  The  Jndgment  creditor, 
UnrSnc  thus  aeqntred  a  Uan,  oanaed  his 
debtor  to  ba  summoned  bsCova  a  commls* 


■lener  in  clianeary,  as  provided  section 
8606  of  tba  Code.  Upon  tbe  proceedings  be- 
fore the  commissioner  It  appeared  that  Mrs. 
13l2abeth  White  was  indebted  to  Shields  in 
the  sum  of  $1,260,  enrldenced  by  a  negotiable 
note  payable  to  Shields,  which  be  bad  hy- 
pothecated with  the  Bank  of  Commerce  of 
the  Oity  of  Norfolk,  to  secure  Us  note  for 
the  sum  of  $600.  Shields  was  at  this  time 
indebted  to  the  Arm  of  DUworth  A  Co.,  com- 
IKtsed  of  William  3.  Dllworth  and  John  J. 
Burke,  in  the  snm  ot  $380;  and  thereupon 
Shields,  pending  the  proceedings  before  the 
commissioner,  approached  Dllworth  St  Oo., 
and  proposed  to  them  Oiat  they  should  pay 
to  the  Bank  of  Oommerce  the  note  for  $600, 
credit  htm  by  the  amount  of  his  debt  to  them 
of  $380,  pay  to  him  the  dlffnience  between 
tbe  $600  due  the  bank  and  the  debt  from 
Shields  to  than,  and  the  face  value  of  the 
note  of  Mrs.  Bllaabeth  White,  which  the 
bank  beld,  and  take  an  assignment  of  that 
note  to  ttaems^vea.  Dllworth  &  Oo.  had 
made  nnavaiUng  effcvts  to  collect  their  debt 
from  Shields,  who  was  known  to  be  Insolvent. 
The  note  wbldi  be  oEiKed  to  transfer  was 
well  secured,  and  tbey  readily  assented  to 
the  proposed  arrangemant  niey  paid  the 
$600  to  the  bank.  They  paid  $270  to  Shields. 
They  credited  blm  by  tbe  amount  of  his  in- 
debtedness to  them,  and  now  claim  to  hold 
the  note  as  assignees  or  indorsees  for  valu- 
able consideration,  wHbout  notice  of  the  lien 
of  the  execution  of  Haboney  *  Oo. 

The  attraapt  to  collect  the  debt  by  the  pro- 
ceedings before  tbe  commissioner  having 
proved  unavailing,  the  Mahoneys  and  the 
Maboneyville  Distilling  Conqpany,  suing  for 
themsdves  and  all  other  aredltws  of  Frank 
Shields  who  have  liens  or  claims  upon  his 
property,  filed  their  bin  In  the  circuit  conrt 
of  the  city  of  Norfolk.  In  It  they  state  the 
facts  above  sec  forth,  ask  that  the  lien  of 
tbelr  writ  of  fieri  fftclas  may  be  enforced, 
and  that  tiw  fruutfer  of  tbe  note  ot  $1,300 
due  by  BOlaabetb  Wblte  (in  which  Frank 
Shields  Is  the  payee,  and  which  Dllwortb  * 
Oo.  now  daim  to  bold  as  assignees  for  value) 
may  be  declared  fraudulent  and  void. 

DDwortb  &  Oo.  answoed  the  blU,  doiied 
the  charge  of  frand,  claim  that  they  are 
bona  fide  boUwa  ot  tbe  note  for  value  and 
wlthont  notice  of  any  lien,  i^mlt  tbat 
Shields  was  insolvent  at  the  date  of  the 
transaction  with  him,  and  that  they  knew 
tti  *^and  therefore  fflad^,  eagnly,  promptly, 
and  reasonably  availed  thanscAves  of  the  re- 
qnest  of  Shields  to  pay  the  debt  of  $600  to 
the  Bank  of  Oommerce,  and  to  take  a  trans- 
fer of  tbe  note  ot  $l,iS!0^  as  collateral 
tbe  Bank  ot  Gonunwce.**  Thi^  admit 
tbat  they  paid  the  bank  tbe  sum  of  $600; 
that  they  paid  to  Shields  $270,  wtaldi,  to- 
gether with  their  account  against  him  of 
$880,  made  up  the  sum  of  $1,200  paid  for 
tbe  note;  and  frankly  state  "were  thus  en- 
abled to  save  tbelr  eialm  tt  $880  against  an 
InaolTiiit  deMoR*'  i 
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Tbe  cause  came  on  to  be  beaid  before  Onb 
circuit  court  upon  tbe  pleadings  and  proofs, 
and  that  court  held  the  transaction  to  be  fraud- 
ulent, and  required  Dflworth  &  Co.  to  pay  to 
the  creditors  of  Frank  Shields  named  in  the 
decree  the  sum  of  f725,  with  interest  on  $660, 
part  thereof,  from  NoT^b«  27,  18M,  tfll 
paid,  being  the  amount  of  Mrs.  White's  note 
less  the  snm  of  $600,  paid  Dllworth  &  Oo. 
to  the  Bank  of  Commerce;  and  from  that  de* 
cree  DUwortta  A  Co.  obtained  an  appeal  and 
Bupersedaaa  from  one  of  the  Judges  of  this 
court 

We  are  of  opinion  that  the  decree  Is  er- 
roneous. In  order  to  Invalidate  the  asslgn- 
meat  of  the  note  by  Shields  to  Dllworth  Jk 
Co.,  there  most  have  been  an  intent  upon  the 
part  of  Shields  to  binder,  delay,  and  de- 
fraud his  creditors,  and  that  Intent  most 
haTe  been  participated  in  or  known  to  his 
asslgne&  That  Shields  was  insolvent,  and 
that  his  insolvency  was  known  to  the  ap- 
pellants, is  true;  and  these  facts  would  be 
prt^r  evidence  to  be  considered  in  connec- 
tion with  other  circumstances  of  an  inculpa- 
tory character  to  fasten  upon  the  transac* 
tl<m  tbe  Imputation  of  fraud;  but  standing 
alone,  as  they  do  Id  this  record,  they  are 
wholly  insufficient  to  warrant  such  a  conclu- 
sion. It  would  be  harsh  and  oppressive  alike 
upon  tbe  debtor  and  the  creditor  to  hold  that 
the  former's  insolvency  forbade  all  dealing 
and  intercourse  with  him  upon  pain  of  hav- 
ing transactions  to  which  be  might  be  a  par- 
ty annulled  as  fraudulent.  It  has  been  held 
that  the  industry  and  business  capacity  of 
the  debtor  were  elements  of  value  to  bis 
creditors,  of  whl^  tbsy  conld  not  by  law  be 
Justly  deprived. 

"It  has  been  contended,"  says  Judge  Mar^ 
shall  In  Sturges  v.  Crownlnshleld,  4  Wheat. 
198,  "that,  as  a  contract  can  only  bind  a  man 
to  pay  to  tbe  full  extent  of  his  property.  It  la 
an  implied  condition  that  he  may  be  dis- 
charged on  snrrenderlng  the,  whole  of  It. 
But  it  is  not  true  that  the  parties  have 
in  view  only  the  property  in  i>ossesslon  when 
tbe  contract  is  formed,  or  that  its  obliga- 
tion does  not  extend  to  future  acquisltl(Hi8. 
Industry,  talents,  and  Integrity  constitute  a 
fund  which  is  as  confidently  trusted  as  prop- 
erty Itself.  Future  acquisitions  are  there- 
fore liable  for  contracts,  and  to  release  them 
from  this  liablUty  Impairs  their  obligation." 

But,  If  the  debtor's  Insolvency  renders  blm 
incapable  of  contracting  without  subjecting 
those  who  deal  with  him  to  question  and 
suspicion,  bis  Hiergles  are  impaired,  and  hts 
earning  power  diminished,  if  not  destroyed. 
In  times  of  disaster  and  depression,  which 
at  Intervals  befall  all  communities,  such  a 
rule,  if  enforced,  would  lead  to  vtter  stagna- 
tion and  mln. 

Tbe  case  of  Harvey  t.  Anderson  (Va.)  24  B. 
B14,  Is  somewhat  analogous  to  the  aa» 
UDdar  consideration.    A  deed  of  tmst  exe- 
ented  by  an  insolvent  to  secure  some  of  tils 
cnOStoa  pioTtded  fw  the  paymoit  of  tin 


snrplos  to  tbe  grantor.  This  provWom  was 
held  to  be  not  of  Ita^  orldcaica  of  frandoleiit 
Intent.  Judge  Buchanan,  wpeaUaig  tar  tlie 
court  In  tiiat  case,  uses  the  following  lan- 
guage: "Whatever  may  be  the  role  In  New 
York,  wbose  decisions  are  dted  to  sostalo 
the  <q>poBtte  view,  the  rule  in  this  state, 
and  generally,  tt  is  b^eved,  does  not  hold 
snch  a  deed  to  be  per  se  frandnlrat  It  Is 
difficult  to  understand  bow  the  insertion  of 
a  provision  in  a  deed  of  tmst  requiring  tliat 
to  be  done  which,  if  tt  had  been  omitted,  the 
law  would  hare  Implied  and  required,  should 
ever  have  been  considered  conclusive  evi- 
dence of  a  fraudulent  Intent  Our  statute 
(section  2442  of  the  Code  of  1887)  provides 
that  the  trustee  'shsll  pay  tlie  surplus,  If  any, 
to  the  grsntor,  his  lielrs,  personal  represen- 
tatives, or  assigns';  and,  indqtmdeat  ot  the 
statute,  the  grantor  or  his  r^presentatlTeB 
were  entitled  to  the  snrphn." 

The  transaction  would  have  been  upheld 
had  Shields  conveyed  this  note  to  a  trustee 
to  pay— First  the  debt  due  to  the  bank;  sec- 
ondly, the  debt  to  Dllworth  &  Co.;  and  the 
balance.  If  any.  to  himself,— whldi  would 
have  been  In  all  substantial  reflects  what 
was  done  in  t^is  case.  The  transaction  dis- 
closed in  this  record,  so  far  from  b^g  rep- 
rehensible, is,  in  the  absence  of  a  fraudnlent 
intent  on  the  part  of  the  debtor,  participat- 
ed In  or  at  least  known  to  bis  assignee,  ben- 
eficial to  all,  and  is  to  be  approved  rather 
than  condenmed. 

That  Dllworth  A  Oo.  were  honest  cred- 
itors of  Shields,  that  they  paid  his  debt  Just- 
ly due  to  tbe  bank,  and  that  they  paid  to 
blm  $270  in  money.  Is  not  d^ed;  and  aa 
there  is  no  evidence  implicating  tbem  In  any 
mtsccmdnct  Id  the  transaction,  or  tending  to 
show  that  they  had  notice  of  the  lien  of  the 
appellees  by  virtue  of  their  writ  ot  fieri 
facias,  it  follows  that  their  title  to  the  note 
In  controveray  haa  not  been  successfully  Im- 
peached. 

The  decree  of  the  dmUt  eout  must  be  re- 
versed. 

BIBUiY,  J,,  abaent 

(H  Vs.  480) 

BULPHUB  MINIDS  GO.  OF  VIBOINIA  t 
BOSWEIiL  et  al. 

(Supreme  Court  «f  Appeals  of  Virginia.  April 

1,  iBBfl.) 

Action  to  Qotbt  Tm»— What  Ookswtutbs. 
Plaintiff  purduuKd  eertoln  land  at  a  com- 
misBloner's  sale,  but  before  pavmeot  under- 
stood that  a  certain  company  claimed  the  land 
nnder  a  deed  and  a  private  survey,  and  brought 
a  bill  against  the  vendors  and  loeh  company  to 
compel  the  latter  to  disclose  the  gronnds  on 
which  It  rested  Its  claim,  to  determine  its  valid- 
ity, and  for  cancelladon  of  the  deed  so  far  as  it 
spplled  to  the  pnn>ert7  potdiased.  SMf  that 
the  bill  would  not  lie. 

Appeal  frun  drcolt  court,  Loolsa  county. 
Suit  by  Boewell,  Bowman  A  Shuman  and 
•noClMr  ualnrt  tbe  Sulphur  IClMe  Ooffl< 
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pui7  ot  yirgtnla  and  others,  in  wbl^  d»- 
fendanta  James  H.  Bills  and  others  filed  a 
cross  bill  against  defendant  company.  Frh& 
flie  decree,  defoidant  Snlphnr  Mines  Oom- 
pany  of  Vli^nla  appeals.  Revo'sed. 

Leake  &  Garter  and  Christian  A  Christian, 
fcH:  appellant  R.  L.  Gordon.  S.  Y.  Southall, 
F.  W.  Sims,  and  W.  H.  Uann,  tor  appellees. 

BIBIIiT,  J.  On  Septembor  IT,  18B1,  tile 
Arm  of  Boswell,  Bowman  A  Shaman  and 
Jobn  B.  nonlDff  boacbt  from  tiu  heirs  at 
law  of  Botiert  &  BUls,  deceased,  all  ot  tha 
pyrites  or  solphnr  Teln  <m  a  certain  tract  of 
land  In  Louisa  county*  and  also  60  yards  la 
width  of  the  surface  of  the  land  so  located 
as  to  Include  the  said  vein,  and  Agreed  to 
pay  therefor  the  sum  of  $7,600  on  January 
12,  1892,  and  the  like  sum,  with  interest 
thtfeon,  13  montbs  thereafter.  The  Ten- 
don bound  themselTes,  npon  the  rectf  pt  ot 
the  first  pigment,  to  umUm  to  the  veadeea 
good  and  perfect  title  In  fee  simple^'  to 
tte  proper^,  takli^  a  deed  ot  trust  tbenon 
to  secure  the  last  payment. 

The  drcult  court  of  the  said  county  haTlng 
iwevlously  entered  a  decree  tot  tiie  sale  of 
the  land  in  a  suit  brought  In  part  for  that 
purpose,  the  sale,  at  the  Instance  of  the  par- 
ties thereto.  In  order  to  potect  the  title,  was 
reported  to  the  court  <m  September  23,  1891. 
by  the  commissioner  ai»pQlnt«d  by  It  to  make 
the  sale.  The  court  ratified  and  oonflrmed 
It,  and  appointed  a  commlsBlfHier  to  coot^ 
to  the  vendees.  In  accordance  with  the  terms 
9t  the  sale,  the  title  to  the  property  so  pur- 
chased by  them,  upon  the  payment  of  the 
nun  of  |7,fiOa 

At  or  about  the  time  the  sale  was  report- 
ed to  the  court  for  its  conflrmatlott,  the  yen- 
dees  learned  that  the  Sulphur  Mines  Com- 
pany ot  Ytzglnla  disputed  the  right  of  the 
BUls  hdrs  to  the  pyrltee  or  sulphur  Teln, 
and  also  their  right  to  the  strip  of  land  sold 
along  with  K. 

They  ascertained  that  the  company  based 
tta  dalm  of  title  to  the  pyrites  or  sulphur 
T«ln  upw  two  cert^n  deeds  made  by  John 
BUls,  DaTld  M.  Hunter,  and  James  Bibb,— 
the  one  to  the  Forked  Bun  Mining  Com- 
pany, dated  S^tunber  10,  1886,  under 
which  the  heirs  ot  Bobert  S.  BIUs  chUm; 
and  the  otfaw  to  Thomas  Mayberry,  dated 
January  1,  1840,  under  which  the  Sulphnr 
Mines  Omupany  claims;  and  that  It  claimed 
the  surface  ot  the  land  under  the  latter 
deed,  and  by  rirtue  of  a  survey  made  in 
1866  by  A.  J.  Perkins,  counly  surveymr,  ot 
the  lands  of  the  Victoria  Mining  A  Manu- 
tectuiing  Company,  which  are  now  owned 
hj  the  Salphur  Mines  Oompany. 

It  appears  from  these  deeds  that  the  gran- 
tors BUls,  Hunter,-  and  Bibb  were  the  own- 
ers of  a  tract  of  land  of  104^  acres;  and 
that  by  the  deed  of  September  10.  1836,  they 
•old  and  conveyed  by  metes  and  bonnds.  ac- 
cording to  a  survey  and  plat  made  by  David 


Bldiardson.  Wttreyor  ot  Louisa  county,  to 
the  Fnked  Baa  Mining  Oompany,  a  certain  . 
part  thsrsot  "containing  about  sevraty-flTe 
acres,  and  being  in  ezdualon  of  that  part 
of  said  tract  ot  10M4  acns  through  which 
the  iron  vein  runs,  marked  on  said  plat, 
'Iron  Tflln,  8.  SB  W.*  •  •  *  wKh  all  and 
singular  the  appurtenances,  as  also  all  the 
profltit  mines.  nUnerais,  ona,"  etc.  By  the 
deed  of  January  1, 1840,  thay  ounrayad  29K 
acrei^  **ttke  remainder  of  a  tract  of  land 
owned  by  said  BQlls,  Huntw,  and  Bibb  aft- 
er sailing  Bsmty-flTa  aoaa  ot  said  tract  at 
land  to  the  president  and  directors  of  the 
Forked  Bun  Mining  Oompany.'* 

Tike  Tsndeea,  lONn  laiming  ot  the  daim 
■ssfirfail  by  the  Sulfur  Mlnsa  Oompany, 
did  not  make  tb^  first  paymraA  on  January 
19^  UBBt,  as  requtoad  by  ths  terms  of  tbdr 
contract^  bnt  fOed  tbttr  bOI  on  January  U, 
1892,  In  the  said  circuit  court,  against  ttulr 
vendors  and  the  Sulphnr  Mines  Company  of 
Virginia,  In  whlA  th«y  set  forth  at  length 
their  purchase  of  the  property  as  uWeaald, 
and  the  claim  thereto  of  tin  Buftdiur  Mines 
Oompany,  with  the  ground  on  which  they 
understood  it  to  be  founded,  as  h«relnbefore 
briefly  stated.  In  their  MB  they  called  upon 
the  company  to  disclose  the  grounds  on 
which  it  rested  tta  claims  to  the  pn^rty 
purchased  from  tbe  BUls  hrtrs  tiie  com- 
plalnants,  and  prayed  tbe  court  to  determine 
the  validity  M  its  claim  or  dalms.  to  can- 
ed any  deed  or  Instnunoit,  or  any  clause  or 
•part  there(^  so  ter  as  It  might  apply  to  the 
pnqmty  purchased  1^  tbe  complainants, 
and  thus  quiet  and  remove  the  cloud  from 
tbe  title.  They  further  asked  that  the  court. 
In  the  event  that  it  should  decUe  gainst  the 
validity  of  the  claim  or  claims  oC  tbe  Sul- 
phur Mines  Onnpany,  require  the  BUls  heirs 
to  azecuto  and  deliTar  to  tihe  cmn^ainanto 
a  good  and  raUd  title  to  the  propraty;  tmt, 
if  it  should  decide  In  fiiTor  of  tl«  said  eom- 
pany,  tbaX  tt  woulfl  then  rescind  and  annul 
their  oontract  of  purchase. 

The  Mils  heirs  answered  the  bill  and  aver- 
red that  their  father  was  in  the  ^mtlnuons, 
exduslve,  and  adverse  jrassesslon  it  the  par- 
cel ot  land  of  76  aeree  ftom  tbe  time  he  pur- 
chased it  in  1848  until  his  death  In  1886,  and 
that  they  had  ctMitlnued  in  such  pnssession 
after  his  death  until  they  sold  It  to  vhe  com- 
plainants, and  insisted  that  neither  the 
phraseology  of  the  two  deeds  referred  to  nor 
the  Perkins  survey,  whlidi  they  clalmrd  was 
a  moe  private  sturer,  gave  to  the  Sulphur 
Mines  Company  any  right  or  title  or  color 
of  titie  to  the  property  they  had  sold  to  the 
complainants,  and  that  they  wore  able,  nlth- 
ont  the  aid  of  a  court  of  equity,  to  make  to 
them  a  good  snd  perfect  title  th«<eto,  and 
wotild  do  BO  upon  their  compliance  with  titeir 
contract  and  the  decree  aforesaid  of  the  Sep- 
tember term,  1891.  Their  answer  was  order- 
ed by  the  court  to  be  treated  as  a  cross  bNl 
against  the  Sulphur  Mines  Company,  and 
the  latter  required  to  answer  It. 
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Tbe  Snlplmr  Ifinei  Oompuij  d«Bnrred  to 
the  bm  of  the  emqdaliuuits,  and  also  an- 
swered tt  In  Ita  anairer  It  dented  waj  rlcbt 
or  title  In  the  sails  iuSsn  to  the  pyxltes  or  nil- 
idrar  Teln,  whldi.  tt  dalmed,  lies  nodenuKQi 
the  "Iron  vein"  marked  on  the  Btcbardaon 
marmr,  and  Is  In  really  a  part  of  It,  and  as- 
■erted  their  right  to  It.  and  aJao  to  the  land 
according  to  the  boondarLce  deatffnated  on 
ttw  Feridna  anrrer.  By  Its  answer  It. also 
denied  the  right  of  the  com^alnanti  to  Im- 
plead tt  In  a  court  ct  eonltr  vlth  levaet  to 
ttie  mattoi  In  dlq>ate  between  It  and  ibe 
BDla  heirs,  which  qocMIod  was  also  raised 
^  Its  demurrw.  ^nie  JnrlsdlctloD  of  eantlsr 
.ia,  thectfore,  tbe  first  matter  toe  oar  deter- ' 

The  Jorlsdlctlon  of  courts  of  equity  to  re- 
mote clouds  from  title  wbm  the  Wrtj  com- 
plaining has  no  adequate  remedy  at  law  Is 
weU  settled.  Pom.  Sq.  Jnr.  1 1388;  Iron  Oo, 
T.  KeUy  (7a.)  24  8.  B.  XQOB,  and  cases  there 
cited.  Bnt  Is  this  In  leall^  a  snlt  of  that 
natoreT* 

The  bin  shows  that  tbe  reel  object  was 
nol  to  remon  a  dond  npon  the  title  by 
the  cancellation  of  some  Instrument  or  pro- 
ceeding eonstltntlng  the  aUesed  dond,  whldi 
Is  the  ground  of  the  equitable  Jorlsdlctlon 
sou^t  to  be  Invofasd*  but  was  nn  effort  on 
the  part  of  the  complalnanto  to  compel  the 
Sulphur  Mines  Company  and  the  Bills  heirs 
to  Uligato  their  req;>ectlTe  claims  to  the 
property,  and  have  a  court  of  equity  decide 
to  which  of  them  the  pyrites  or  sulphur  vein 
betopged,  and  establish  the  true  boundary 
Hne  between  the  two  parcels  of  the  original 
tract  of  land  of  10£K  acres,  so  that  the  com- 
plalnanto might  not  Incnr  any  risk  to  pay- 
ing for  the  property  in  accordance  with  tbe 
terms  of  their  purchase;  tor,  so  fas  as  the  mln- 
enl  veto  was  concerned,  there  was  nothing  to 
be  canceled  or  removed.  The  complalnanto, 
and  the  Mils  hdrs,  under  whom  they  claim, 
rely  for  their  title  to  the  mineral  veto  upon 
the  deed  from  Bills,  Hunter,  and  Bibb  to  the 
VotknA  Bun  Mining  Oomiiany,  It  Is  their 
source  of  tltle^  ^Hiey  do  not  claim  that  It  Is 
tocorrect  to  sny  resiraet,  or  that  Ito  purport 
or  effect  Is  In  any  wise  different  from  what 
was  totended  by  It.  They  cannot  tlwrefore, 
aak  to  have  It  or  any  part  of  It  canceled. 
And  there  Is  nothing  to  the  deed  from  Bills, 
Hunter,  and  Bibb  to  O^iomas  M^berry,  un- 
der whom  tbe  Bolphnr  Mines  Company 
dalms,  to  conflict  with  It  So  that  with  re- 
spect to  the  mtoeral  Tdn  It  Is  simply  a  qne^ 
tlon  of  the  constmetlon  of  the  two  deeds. 

Nor  as  to  the  matter  of  the  boundary  line 
was  there  anythtog  to  cancel  or  rranoT&  It 
does  not  appear  that  the  Pwfclns  survey 
was  made  a  part  of  the  sobsequent  convey- 
ances of  the  property,  or  that  the  property 
dslmed  to  be  corwed  tt  was  conveyed  by 
tiie  metes  and  bounds  given  to  that  surrey 
and  plat  private  survey  and  map,  nev- 
«  recorded,  not  referred  to  or  made  a  part  of 


the  deed  under  whldi  the  party  relytog  on  It 
dalm^  eoimot  be  considered  color  of  title." 
Sulphur  MInea  Oo.  v.  Oliunpsoa'B  Heirs  (Ta.) 
20  S.  EL  2S8.  So  that  the  Perfctos  survey 
and  plat  doea  not  cuiialluite  a  dond  upon  tbe 
title  of  the  Bills  heirs,  which  they  or  the 
complainants  are  mtltled  to  have  removed 
by  the  cancellation  of  the  survey  and  plat 

▲  bni  wfll  not  Ue  to  remove  as  a  doud  up- 
on the  title  a  mere  verbal  claim  or  an  oral 
a— ertlon  of  tha  ewnuahlp  of  propoty.  The 
clouds  upon  tltte  which  courts  of  equity  re- 
move are  Instmmemto  or  proceedings  to  writ- 
ing whch  iQvear  upon  the  records,  and  there- 
by cast  doobt  upon  the  validity  of  the  recosd 
title. 

The  but  whn  analysed,  shows  that, 
ttoitfi  filed  under  flie  prataoss  of  ramor- 
ing  a  cloud  upon  toe  title  to  the  property 
bought  by  the  eomplatoantB,  tt  la  to  realty 
a  ault  to  try  the  title  between  thdr  vendors 
and  the  Bu^ur  MIneo  Oompany,  and  to  es- 
tabUsh  the  boundary  between  them. 

m  Stoartf  a  Heirs  v.  Ooalter,  4  Band.  74,- 
a  case  that  Judge  Oazr  afterwards  said,  to 
Lange  v.  Jones,  6  Xirigh.  182,  was  **very  nnch 
oonsldraed,"-4t  was  hdd  that  a  court  d 
equity  has  no  Jurlsdlctton  to  settle  the  title 
v  bonndartes  of  landa  between  advme 
claimant^  nnlees  the  plaintiff  has  an  equity 
against  the  defendant  plalmlwg  adversely  to 
him,  and  that  an  equity  against  othto  per- 
eons  will  not  give  such  jurisdiction. 

The  prtodple  enunciated  to  this  case  has 
been  steadfastly  adhered  to  by  this  court  to 
a  numbv  <tf  csaee.  Laage  v.  Jmms.  attpra; 
aarrlngtonv.Otla,40rat286i  Steed  v.  Bak- 
er, 18  Oral  880;  and  OoUtos  Sutton  (Va.) 
28  B.  n  41B. 

Jurisdiction  to  equity  cannot  be  maintatoed 
of  the  case  at  bar  without  onrtnmtog  the 
principles  of  those  dedskma,  and  this  we 
have  no  disposition  to  do.  The  record  diowa 
no  privity  whatever  between  the  comj^ato- 
anto  and  the  Sulphur  Mines  (km^any,  and 
falls  to  dlsdose  any  equity  to  their  favor 
against  It  It  Is  simply  tbe  ordinary  case  of 
the  purchase  of  real  estate,  and  the  subse- 
quent discovery  that  a  third  person  claims 
to  have  a  anpertor  rlgbt  to  It;  and,  however 
advantageous  It  may  be  to  the  cunplalnantt 
to  have  the  title  and  boundaries  of  thdr  por^ 
chase  settled  and  defined  to  advance  of  the 
payment  of  the  purchase  money,  they  have 
no  right  under  the  dtcnmstances  shown,  to 
Implead  the  appellant  to  a  court  of  equity. 

The  un  should  have  been  dismissed  as  to 
the  Sulphur  Mtoes  Oompany,  and  with  aodi 
dlsmlBBlon  the  cross  bill  would  fall,  for,  tbe 
company  not  being  properly  a  party  to  the 
original  bill.  It  could  not  be  made  a  dttCud- 
ant  to  a  cross  bllL  Derbyshire  v.  Jones  (Va.) 
26&  B.  416. 

For  the  foregoing  reasons  flie  decree  ap- 
pealed from  must  be  reversed,  the  bill  dis- 
missed as  to  the  Sulphur  Mines  Oompany  ot 
Tlrgtola,  and  fbe  cause  remanded  to  the  dr- 
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edit  oonrt  for  such  farther  proceeding!  to  be 
bad  Qiereln  as  the  complaliianti  maj  be  ad- 
TlBBd  they  are  entitled  to,  and  irtilch  to  the 
oonrt  may  seem  proper. 

(120  N.  c.  no  =^^— • 

8TAMLBT  t.  D0BHAM  *  N.  K.  CO. 
(S^mnt  Oowt  of  North  GanUna.  April  6, 

l3umx  10  Paieoir  on  Txaok  —  ConanofOKT 

KxaLiGiiTOs. 
It  was  error  to  Initmct  that  no  reeoTerr 
could  be  had  for  the  death  of  a  persoo  killed 
while  walking  at  oifht  on  a  raflroad  track, 
along  which  tiie  paollc  were  accnstconed  to 
walk,  by  being  Btmck  by  a  train  which  carried 
no  light  and  gaTe  no  aignal,  if  he  coold  have 
ffieeoTezed  the  train  by  ordinary  watchfolness 
and  precavtlon,  and  by  tulng  hu  aenMe,  ilnce 
ha  wae  not  teanized  to  be  on  the  lookoat  for 
tialna  withoot  lighti  and  ehowlng  no  slgnaL 

Appeal  from  nqwitor  oonrt,  Durham  comt- 
tfi  Ooble^Jndseu 

Aethw  J.  B.  Stanley;  admlnlatzator  oC 
tin  estate  of  J.  T.  Stanley,  decaaaeflt  against 
tho  Dmiiam  &  Northern  ^"'^^  Oompany. 
Jodsment  tot  d^endant,  and  plaintiff  ap- 
peala.  Beveraed. 

F.  A.  Green,  J.  W.  Graham,  and  Boone  A 
Bryant,  for  appellant  L.  B.  Watts,  Mac- 
Baa  A  Day,  J.  B.  Batchelor,  and  Winston  * 
Fnlluv  for  qvaUae^ 

MONTGOaCBBX,  J.  The  plalntifTg  intes- 
tate^ in  the  nighttime,  was  walking  along  the 
defendant's  track  between  Durham  and  Blast 
Dnrbam,  the  public  being  accustomed  to  use 
the  nme  as  a  walking  way,  when  he  was 
run  down  by  the  company's  engine,  which 
was  moTlng  with  a  box  car  in  fnnt,  and 
hurt  eo  badly  that  be  died  from  the  In- 
jury. The  box  car  In  front  of  the  engine 
obacored  the  headlight  so  that  the  track  was 
not  lighted  In  front  of  the  moTlng  train. 
The  testimony  as  to  whether  there  was  a 
watchman  and  Us^t  on  the  box  car  was  con- 
flicting and  contradictory.  The  following  Is- 
sues were  snbmitted  to  the  jury:  (1)  Was  the 
death  of  plalntlfTs  Intestate  caused  by  the 
Q^ligence  of  defendant?  (2)  Was  plaJnUfTs 
Intestate  guilty  of  contributory  n^llgence? 
(S)  Could  the  defendant,  notwithstanding 
prerlons  negligence  of  the  plalntlfTs  Intes- 
tate, have,  by  the  exercise  of  ordinary  care 
and  prudence,  avoided  injury  to  him?  {4) 
What  damage  is  plaintiff  entitled  to  recorerT 
A  part  of  his  honoris  charge  ■w&b  as  follows: 
-Jt  the  jury  should  answer  the  first  Issue, 
Tea,  that  the  defendant  was  guilty  of  negll- 
genoe,'  stni  this  would  not  excuse  the  plaln- 
tllFs  Intestate  from  using  ordinary  care  and 
due  diligence  with  regard  to  his  own  safe- 
ty. If  he  could,  by  the  use  of  ordinary 
watchfulness  and  precaution,  hare  discov- 
ered the  approach  of  the  car  and  engine  In 
time  to  hare  gotten  off  the  track  and  saved 
^lTns«^K,  and  could  have  done  so  and  did 
not,  then  be  contributed  to  his  own  Injury, 
and  the  Jury  would  answer  the  second  issue, 


Tfls.*  If  by  using  his  senses  he  could  hart 
seen  or  heard  the  train  coming,  and  failed  to 
do  so,  but  walked  thoughtlessly  and  care* 
leesly  or  reckleesly  along  the  track,  then  he 
was  guilty  of  n^ligence,  and  contributed  to 
hla  own  injury."  This  was  error.  The 
plaintiff  was  not  required  to  be  on  the  look- 
out for  his  safety.  If  there  was  uo  light  on 
the  box  ear  or  other  proper  signal  given  to 
warn  him  of  his  danger.  It  was  not  Incnm- 
bent  on  him  to  be  on  the  UxAout  for  a  dan- 
ger which  be  had  no  reasonable  ground  to 
apprehend  to  exist  He  had  a  right  to  sup- 
pose that  the  company  would  take  care  to 
provide  against  Injuring  pedestrians  on  the 
track  by  providing  proper  lights  and  signals, 
and  to  feel  secure  in  actli^  npon  that  supposi- 
tion; and,  if  this  light  was  not  furnished  (and 
there  was  testimony  gotog  to  show  It  was 
not),  the  company  was  not  only  negligent, 
but  Ito  negligence  was  a  conttonlng  one. 
Hie  Jury  found  that  the  defendant  was 
guilty  of  neglig«ice  for  Iti  failure  to  have  a 
light  on  the  car  in  front  of  the  engine.  On 
account  of  that  falluxe,  the  platotlff's  totes- 
tate  was  put  (rff  bis  guard,  and  cut  off  from 
the  oK>ortunlt7  to  see  his  danger,  and  the 
faOnre  was  a  conttnning  negligence  or  omis- 
sion of  dn^  on  the  pert  of  the  company,  ttie 
performance  of  which  would  have  enabled 
the  defendant  to  have  had  the  last  clear  op- 
•  portunlty  to  prevent  the  lnjnry,  and  this  neg- 
ligence was  tberefore  the  proximate  cause  of 
the  Injury.  Lloyd  v.  Balkoad  Co.,  118  N.  C. 
1010,  24  S.  B.  806;  Mayes  v.  Balboad  Co.,  119 
N.  a  766,  26  S.  B.  148.  The  charge  of  his 
honor  was  otherwise  a  clear  and  full  expo- 
sition of  the  law  of  negUgence  as  applicable 
to  the  facte  to  the  case,  and  If  Lloyd's  Case, 
supra,  bad  been  puUlshed  at  ttae  time  of  the 
trial.  Us  honor  would  not  have  fallen  toto 
tbe  error  herein  pointed  out   New  trlsi. 


(UO  N.  a  aw> 
PBSSMKIX  V.  MOOBB  et  ox. 

09ai^ant  Oonrt  of  North  Oarelhia.  April  t, 

1897.) 

HnouKD  AHD  Wits— LiABrLiTT  or  Hdsbahd  roa 

TOBTS  OV  WiVS. 

A  husband  Is  liable  for  slanderous  words 
spoken  by  his  wife  In  his  absence,  and  without 
ma  knowledge  or  consent 

Appeal  from  superior  court,  Watauga  coun- 
ty; Bryan,  Judge. 

Action  by  T.  0.  Presnell  against  J.  B.  Moore 
and  Callle  Moore,  his  wife,  for  damages  for 
slander.  The  complaint  alleged  that  the 
words  were  spoken  falsely  and  malldously 
by  the  wife,  Oallle  Moore,  and  the  answer 
pleaded  that  the  words  were  true.  The  Jury 
found  that  the  words  wm  spoken  by  asid 
defendant,  and  that  they  were  spoken  false- 
ly and  maliciously,  and  gave  a  verdict  for 
laso  against  both  defendants.  Tbe  case  on 
appeal  shows  that  at  the  time  the  words 
were  spoken  the  defendant  J.  B.  Moore  waa 
not  present,  and  that  the^^n^  ^H&^F^Ie 
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without  hlB  knowledge  or  consent.  Defend* 
ants  mored  In  arrest  of  judgment  is  to  the 
defendant  J.  B.  Moore,  on  the  ground  that  no 
Judgment  could  be  rendered  against  a  bus- 
band  for  torts  of  the  wife,  If,  at  the  time  of 
the  alleged  wrong,  the  husband  was  not 
presont  and  the  wrong  was  committed  with- 
out his  knowledge  or  consent  The  motion 
wu  overruled^  and  dsfendants  appeal  Af- 
flrmed. 

L.  D.  Lowe,  for  appellants. 

PSB  ODBIAM.    Indgment  affirmed. 

ti»  K.  a  US) 

DUFFY  T.  DUFFY. 
(Bnprems  Omit  €<  North  n«>rJ*"».    Aprfl  fl; 
1S07.) 

DiTOSCB — Al^IMOKT. 

On  the  granting  of  an  abeolate  diTorce,  the 
court  has  no  power  to  allow  permanent  alimonr; 
Ood^  c.  29, 1  1286,  proTidiDg  that,  when  an  at>> 
solute  dlToroe  Is  deoeed,  "all  rights  ariidng  out 
of  the  maniage  shaU  cease  and  determine." 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Hoke,  Juc^. 

Action  by  Ada  Duffy  against  Oharles  Duf- 
fy for  dlTorce.   Fran  so  much  of  a  decree 
(or  abwdnte  divorce  as  denies  plalntUTs  ap- 
plication for  permanent  alimony,  she 
peals.  Affirmed. 

A.  B.  Holton»  for  appellant  J.  S.  Qrogan, 
tor  sppellee. 

FAIBCLOTK,  O.  J.  The  plaintiff  sued  for 
and  obtained  a  Judgment  "that  the  bonds  of 
matrimony  between  plaintifF  and  defendant 
be  dtsBolTed  as  to  this  plaintiff."  The  plain- 
tiff then  moved  for  an  order  and  Jadgment 
tor  an  allowance  by  the  month  or  In  gross 
for  her  future  support  His  honor  held,  as 
a  mattw  of  law,  that  be  had  no  power  to 
make  an  order  for  future  support  of  the 
plaintiff.  This  is  the  only  question  before 
us  In  this  appeal,  and  there  was  no  error  In 
his  honor's  conclusion.  At  common  law, 
where  a  divorce  a  vinculo  matrimonii  was 
granted,  no  allowance  for  the  future  sup- 
port of  the  wife  was  given,  and  we  have  no 
statute  In  this  state  allowing  it  An  allow- 
ance for  her  benefit  pendente  lite,  or  In  case 
of  separation  from  bed  and  board.  Is  author^ 
Ized  and  regulated  by  Code,  c.  20.  Section 
1296  of  that  chapter  says,  when  an  absolute 
divorce  Is  decreed,  "all  rights  arising  out  of 
the  marrii^^  shall  cease  and  detarmlne,  and 
either  party  may  many  again."  Affirmed. 

(110  N.  a  n» 

RAT  «t  aL  T.  BANKS  et  aL 
(Supreme  Gomt  of  North  0«qHw-    Aprffl  flL 

PUTRIOX  B&U— GOMPBRSATIOII  Or  CoilllI88IOin& 

A  commlni<Hier  appointed  to  make  a  parti- 
tion sale  cannot  be  aUowed  any  compensation. 
In  addition  to  tiiat  enressly  provided  In  Code, 
I  1910,  on  tile  gronna  of  extia  trooble  «r  ta^ 
team. 


Appeal  from  aiq>erior  court,  Tancey  county; 
Norwood*  Judge. 

Special  proceeding  Xry  O.  D.  Bay  and  others 
against  W.  B.  Banks  and  others  for  partition. 
After  a  sale  had  been  made  under  an  order  of 
the  court,  the  cmnmlBsloner  appointed  to 
make  the  sale  apiAIed  to  the  deA  of  tbe  su- 
perior court  for  compensation  addlttonal  to 
that  provided  by  statute  (Oode,  1 1910),  on  the 
ground  of  extra  trouble  and  expense.  Hbs 
application  was  dMiled,  and  an-  aiipeal  waa 
taken  to  the  Judge  of  tile  superior  court  by 
whom  the  nUIng  was  mwuO.  PUUntiflb  ap- 
peal. Benrsed. 

Hudglns  ft  Watson,  for  appellants.  W.  M. 
Moore  and  A.  a  Avery,  for  appellees. 

FDB  OUBIAM.  Judgmant  raversed  upmi 
section  1810  at  the  Code. 


(W  K.  a.  88S) 

BAIUDY  V.  BOABD  OF  OOUTBS  OF  MTTOB- 

BLL  COUNTY  et  sL 
(Saptcms  Court  «f  Nntfa  Of**""^.    AnsD  & 
1»T.) 

FiLura  AnviB— BxTBHitov  ov  Tm— Dn- 
OBvnoii  or  Cooar. 
The  court  may,  in  Its  discreticm,  allow  mm 
answer  to  be  filed  after  the  time  Unuted  there* 
for.   Code.  1  274. 

Appeal  from  superior  court  Mitdrtll  cona- 
tji  Norwood,  Judge. 

Action  by  J.  W.  Bailey  against  the  board 
of  county  commissioners  of  Mitchell  county. 
From  a  Judgment  for  plaintiff  for  want  of 
an  answw,  det«idant  ^tpeals.  Reversed. 

It  was  made  to  appear  to  ttM  court  by  th« 
record  that  at  s^lng  term,  1896,  of  the  su- 
perior court  of  BUtchtfl  county  (which  was 
the  retom  term  of  the  anmmoni  In  the  alxtre- 
entltled  caus^,  tiie  court  aUowed  the  de- 
fendant 90  da^  to  file  answw;  that  In  re- 
sponse to  a  lettu  from  one  at  defendantif 
counsel,  asldng  for  an  extension  of  time  to 
file  answer,  the  counsel  of  record  fw  plaintiff 
within  the  60  Aaja  wrote  a  letter  to  said 
conneel,  a  copy  of  which  ia  as  followa,  to  wit; 
"Ashevllle,  N.  0.,  July  20,  1898.  B.  J.  Jus- 
tice, Esq.,  Marion.  N.  O.— Dear  Sir:  Toms 
to  hand.  Of  course,  you  may  have  the  tbne 
to  file  answer.  Ton  must  file  It  before  court 
Tours,  tmly,  J.  U.  Gndger."  (Dictated.) 
This  lettw  waa  addressed  to  and  received 
by  one  of  the  counsel  for  the  defendants,  and 
was  In  response  to  a  request  of  said  counsd 
for  an  extension  of  time  to  file  answer  In 
the  above-entitled  cause,  as  well  as  other 
suits  of  like  Idnd  against  same  dtfendants. 
The  Judge  holding  the  fall  term,  1896^  of  the 
courts  in  the  Tenth  Jndldal  district  did  not 
arrive  at  Bakenvllle  in  time  to  hold  court  on 
ilonday  of  ttie  flnt  we^  of  Mitchell  court 
having  bew  detained  hj  a  capital  case  In 
Watauga  coun^,  but  did  open  the  court  on 
Tuesday  morning  of  the  first  week.  The 
defendants  filed  an  annrar  In  itie  atiove-en- 
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tibe  teim,  «nd  appealed  to  tbe  discretion  of 
tbe  court  to  treat  said  answer  as  filed.  Tbe 
conrt  held,  as  a  matter  of  law,  that  tbe  an- 
»wa  not  barlns  been  filed  wltbln  the  time 
allowed  by  tbe  Judge  at  spring  turn,  1896, 
nor  wltbln  tbe  extension  granted  by  pialn- 
turs  counsel,  tbe  court  did  not  have  tbe 
power  to  ratend  tbe  time  for  fllluw  same, 
and  rendered  Judgment  for  plaintiff  for  want 
ef  an  answer. 

■L  3.  Justice  for  appellant 


PBR  CURIAM. 
Oode,  i  274. 


Judgmait  rerosed.  See 


(110  H.  a  MO 

BAI/nUOmS  BUILDING  ft  LOAN  A8S77 

T.  BBTHBL. 

(ENi^«ne  Ooort  of  North  Oandbia.    April  9, 

1897J 

DUDi — Fkofehtt  Contxtbd. 
A  deed  described  the  property  by  metei  and 
bbnnds,  adding:  "This  lot  ii  known  at  'Lot  No. 
13,'  •  •  •  and  upon  thia  lot  the  Hotel  Bethd 
is  erected."  The  hotel  in  fact  extended  over  the 
line,  and  covered  a  part  ot  lot  12.  HM,  that 
■o  part  of  lot  12  uras  conveyed. 

Appeal  from  Buperlor  court,  Forsyth  coun- 
ty; Hoke,  Judge. 

Ejectment  by  Baltimore  Building  ft  Loan 
Association  against  W.  L.  Bethel.  From  a 
Judgment  of  nonsuit,  plaintiff  appeala  Af- 
fii'iued. 

3,  B.  Qrogan  and  Watson  ft  Buxton,  for 
aroellant  A.  H.  BUer  and  Olenn  ft  Manly, 
for  appellee. 

F17BOSI18,  J.  Tbls  bi  an  action  of  edect- 
nent  Th»  defendant,  for  tbe  purpose  of 
■eearlng  money  borrowed  from  tbe  plaintiff, 
aacecnted  a  deed  of  trust  to  one  Grogan,  by 
wbicb  be  conTcjed  to  ssid  tmstee  lot  No.  18 
In  tbe  city  of  Winston.  Tbe  description 
contained  In  tbe  deed  Is  as  foUows:  "Be- 
ginning at  the  comer  of  lot  No.  12,  and  run- 
ning southwardly  tbe  west  side  of  Ohestnnt 
street  4A  feet  S  Inches  to  Serentb  street, 
tbooce  westward  with  said  Serentb  street 
100  feet  to  an  alley,  thence  northward  with 
■aid  alley  89  feet  11  Inches  to  the  line  ot  lot 
No.  12,  thence  eastward  with  the  line  of  lot 
Ko.  12  100  feet,  to  tbe  beginning.  This  lot 
la  known  as  'Lot  Mo  IS*  im  tbe  Show  ground 
l^ot,  recorded  in  tbe  register's  office  in 
Book  42,  page  274,  and  upon  this  lot  the 
Hotel  Bethel  is  erected."  Orogan.  trustee, 
sold,  and  plaintiff  bought,  and  brings  UUs 
acUcin.  In  tact,  tbe  Hotel  Bethel  Is  erected 
mo  lot  No.  18,  but  extends  over  the  line  be- 
tween krts  Nos.  12  and  IS,  eight  feet  on  lot 
Nol  12,  and  .this  action  Is  to  recorw  tbls 
el^t  teet  of  lot  No.  IS. 

Plaintiff  contends  that  the  language  used 
to  tba  closing  sentence  of  the  description, 
*^a>id  upon  tbls  lot  the  Hotel  Bethel  is  erect 
•d,**  controls  tlw  descrlptlm;  and  tbweby 
this  eight  teet  was  conveyed  by  the  deed  of 


trust  to  Grogan,  and  by  talm  to  the  plalntlfl; 
it  beii^  admitted  that  the  Orogan  deed  to 
plaintiff  contiUns  Idoitically  tbe  same  de- 
scription as  that  In  the  deed  of  trust.  But 
we  do  not  agree  with  tibe  plaintiff.  If  tbe 
mortgage  bad  been  a  eonv^ance  ot  the  Ho- 
Ui  Bethel  situate  on  lot  No.  18,  we  would 
say  It  conveyed  the  ground  upon  which  it 
stood,  so  far,  at  least,  as  tbe  mortgagor  was 
ccmcwned,  and  be  would  be  estopped  to 
deny  that  It  did.  But  that  Is  not  tbe  ease 
bere.  Tbe  grant  Is  of  lot  No.  18,  spectfical- 
ly  described  metes  and  bounds,  caUtog 
tor  tbe  line  ot  lot  No.  12;  and  tbe  hotel  Is 
only  menti<Hied  as  a  further  means  of  locat- 
ing the  property.  We  are  unable  to  distin- 
guish this  case  from  that  of  Midgett  t.  Twir 
ford  (at  this  term)  23  &  BL  026,  and  it  must 
be  governed  by  what  Is  said  In  that  case. 
Affirmed. 

OM  N.  C.  St) 

SHOBBR  et  aL  V.  WHmilLBIR  et  al 

(Supreme  Court  of  North  OaroUna.    April  6, 
1807.) 

JtmOMSHT— 0FBRA.TI01T  AND  filTBCT. 

After  a  Jadement  instracting  a  comtnli8i(»i- 
er  to  sell  all  of  defendant's  real  estate  mentioned 
in  tbe  ccanidalnt,  except  that  port  allotted  to 
him  as  a  homestead,  for  the  purpose  of  paying  a 
mortgage  anperior  to  the  homestead,  the  commis- 
sioner Bold  one  of  the  tracts,  bnt  his  report  was 
not  confirmed.  Hdd,  tliat  snch  judgment  was 
not  a  final  adJndic&tioD  resting  title  to  the  home- 
stead in  defendant,  so  as  to  render  void  a  sabse- 
qaent  ord«-  directing  its  sale  hi  case  the  other 
property  proved  Insnfflcient  to  discharge  the  lien. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Bryan,  Judge. 

Action  by  F,  EL  Shober  and  others  against 
W.  H.  Wheeler  and  oth^.  From  an  order 
directing  the  sale,  on  a  certain  contingency, 
of  land  allotted  to  defendant  Whe^er  as  a 
homestead,  he  i^tpeals.  Affirmed. 

Jones  ft  PattOBon,  J.  S.  Grogan,  A.  H.  Sl- 
ier, and  A.  B.  Hcdtcm,  for  sppellant  Wat 
son  ft  Buxton,  for  appdiees. 

MONTGOMBBI,  J.  In  the  Judgment  ot 
December  term,  18B8,  Judge  Winston  ap- 
pointed W.  B.  Stafford  receiver  "of  all  the 
land  and  real  estate  described  to  the  com- 
plaint tn  tbls  actton."  That  part  of  tbe  real 
estate  of  defendant  appellant  which  was 
allotted  to  him  as  a  homestead,  after  the  exe- 
cution  ot  the  mortgage  set  out  In  the  com- 
plaint, wsa  Included  In  the  tract  called  In 
tbe  complaint  the  "Home  Place."  Stafford 
was  also  made  a  commissioner,  and  was  in- 
structed to  sell  the  land  mentioned  In  tbe 
complaint,  except  the  part  which  had  been 
allotted  to  tbe  d^endant  as  bis  homestead, 
and  also  to  report  to  tiie  court  tbe  particu- 
lars of  the  Judgment  and  mortgage  Indebted- 
ness of  the  defendant  Tbe  commissions 
exposed  one  of  tbe  tracte  ot  land  to  putdlc 
sale,  and  reported  the  same  to  the  court,  bnt 
the  report  was  not  nmfirmed.  Afterwards, 
Judge  Bryan,  by  another  order  InrtiULawM 
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Instructed  the  commissloDer  to  make  sale  of 
the  property,  and  report  to  the  next  term  of 
the  court  In  this  order  he  directed  the 
commissioner  to  sell  also  the  homestead,  if, 
after  having  sold  the  other  real  estate,  the 
amoont  of  the  sales  from  that  source  shoold 
appear  insnfflclent  to  pay  the  mortgage 
Hens.  An  CEceptlon  was  noted  to  the  order 
of  Judge  Bryan,  and  the  same  is  teought  np 
on  appeoL  In  the  argument  here  the  con- 
tention of  the  defendant  was  that  the  Judg- 
ment of  Judge  Winston  was  one  of  consent, 
final  In  Its  character,  and  in  some  way  or 
other  passed  the  title  and  right  of  posses- 
sion of  the  homestead  to  the  defendant,  and 
that  Judge  Brian's  decree,  ordering  the 
homestead  to  be  sold  under  the  contingency 
therein  named,  was  void. 

We  fail  to  see  that  the  judgment  of  Judge 
Winston,  at  December  term,  1893,  was  by 
consent  In  the  sense  that  the  homestead  of 
ttw  defendant  was  to  be  exempted  from  the 
mortgage  debt  of  the  defendant  There  la 
no  such  adjudication  in  the  ordw.  Judge 
Winston  and  the  counsel  no  doubt  thought 
that  the  real  estate  conveyed  in  the  mort- 
gages other  than  tbat  part  which  bad  been 
allotted  to  the  defendant  as  a  homestead 
would  be  sufficient  to  pay  the  mortgage 
debts,  and  therefore  the  sale  of  the  home- 
stead wonid  not  be  necraaary.  But  when* 
later  on,  it  appeared  that  It  would  be  neo- 
essary  to  sell  all  of  the  real  estate,  includ- 
ing the  homestead,  to  pay  the  mortgage 
debts*  Judge  Bryan  made  the  decree  order- 
ing tbe  sale  of  the'  homestead  under  the  con- 
tingency named.  The  exception  to  that  or- 
der and  Judgment  cannot  be  sustained.  Tbe 
exception  to  the  Judgment  of  Judge  Hoke, 
made  at  tbe  August  term,  1896,  was  alMii^ 
doned  here.  No  arror. 


020  N.  C.  839) 

.  HBNDBBSON  v.  WILLIABfS  et  aL 
{SmneniB  Ooort  of  North  OuoUna.   Aoril  <^ 
1887^ 

OOSTS-  WlTWBSBBB  NOV  BWOSK. 

The  costs  Of  defendanfB  wftnesscs,  who 
are  present  when  the  case  is  brought  for  trial, 
but  are  not  sworn,  because  plaintiff  takes  a  non- 
suit, are  properlj  taxed  aipunst  the  latter. 

Appeal  from  superior  court  Wilkes  coun- 
ty; Oreen,  Judge. 

Action  by  W.  F.  Henderson  against  D.  W. 
Williams  and  others.  Plaintiff  took  a  non- 
ault,  and  from  an  order  allowing  bis  motion 
to  retax  the  costs,  defendants  appeal.  Re- 
versed. 

Glenn  A  ICanly  and  W.  W.  Barber,  for  ap- 
pellants. 

FAIROLOTH,  O.  J.  The  snmmcms  was 
returnable  to  fall  term,  1895.  At  tell  torm, 
1806,  the  plaintiff  took  a  nonsuit  and  Judg- 
ment was  entered  against  him  for  coats. 
The  defendant  had  witnesses  In  attendance, 
und  ttelr  tickets  wwe  taxed  against  Om 


plaintiff,  who  at  next  term  moved  to  retax 
the  costs,  and  to  exclude  the  defendant's 
wltneesee'  costs,  on  the  ground  tbat  tb«y 
were  not  sworn,  examined,  or  tendovd 
against  the  plaintiff.  His  honor  allowed  tbe 
motion,  and  directed  tbe  clerk  accordln^y. 
This  was  error.  The  case  was  brought  for 
trial  at  fall  term.  1806,  and  the  defendant 
pn^terly  had  his  witnesses  {Hrasrat  He  had 
no  opportunity  to  swear,  examine,  or  tender 
hla  witnesses,  by  reason  of  the  ncMisuit  It 
Is  where  a  trial  Is  had,  and  tbe  vrltnessas 
are  not  sworn  or  tendered,  that  their  costs 
cannot  be  taxed  against  the  party  cast 
Loftis  V.  Baxter.  66  N.  a  S4a  When  sncb 
costs  an  snowed,  see  Oode^  U  fSOS,  fiS3L  Star- 
xor. 

CWH.  O.  flOO 

BTATB  T.  OOICBS. 

(Stvnmi  Oonrt  of  North  "nTffffpfi.    April  9, 
1887.) 

OanmML  Ztiw-rtoMoncKn— larasr  to  Vmoh- 

BSTT. 

1.  An  indictment  mider  Ood^  |  3067,  for 
breaking  down  a  gate  across  a  csrtvay,  snOI- 
dent^  aUeges  that  tbe  cartway  was  legally  e»- 
tablisDed  by  an  averment  that  it  was  "laid  off 
by  a  jury  regularly  constituted  by  the  board  of 
supervisors  In  and  tor  said  B  tomiship^';  fsihiie 
to  establish  the  cartway  acooiding  to  law  bdng 
a  matter  of  defense. 

2.  Soch  an  indictment  suffldently  locates  the 
cartway  by  a  descriptttm  of  It  as  "running 
through  the  land  of  H.,  beginning  near  the  house 
of"  defendant,  'In  B.  township,  and  running  In 
an  eastern  direction,  throndi  the  lands  of  said 
H.,  for  the  distance  ctf  about  one-half  mll^" 
thoneh  it  does  not  state  Its  eastsm  tmninvs  or 
whether  it  runs  to  a  public  road. 

Appeal  firom  superior  court  Snrry  eoonty; 
Hoke,  Judge. 

EL  P.  Combs  was  oravlcted  of  breaking 
down  a  gate  Across  a  cartway,  and  appeals. 

AiSrmed. 

A.  B.  Holton,  for  iMPP^lai^t  Tbe  Atfeomey 

Gteneral,  tta  the  States 

FUBOHBS,  J.  The  defendant  was  Indict- 
ed for  "willfully,  unlawfully,  and  maUdons- 
ly  breaking  down  and  Injuring  certain  gates 
erected  across  the  cartway  running  through 
the  lands  of  S.  S.  Harris,  beginning  near  the 
house  of  8.  P.  Oombs,  In  Bryan  township, 
and  running  In  an  eastern  direction,  through 
the  lands  of  said  Harris,  for  the  distance 
of  about  one-half  mile,  said  cart-way  being 
laid  off  by  authority  of  a  Jury  regularly  con- 
stltnted  1^  the  board  ot  snpurlsors  In  and 
for  sbU  Bryan  township,  contrary  to  the 
form  of  tiie  statute,  and  against  the  peace 
and  dignl^  of  the  state."  Upon  a  verdict 
of  gnll^  being  entered,  the  d^endant  moved 
In  arrest  of  Judgment  Tbls.  moUtm  was 
overruled.  Judgment,  and  appeal  by  de- 
fendant 

This  Is  tbe  only  anwtlon  presented  by  tbe 
appeal,  and  It  was  contended  on  tbe  argo* 
moit  that  the  bUl  of  Indlctmoit  was  defect* 
tn,  for  tbe  reason  that  It  did  not  state,  wltb 
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■ufficlent  toDnen  the  maniMr  In  wblcb  tlw 
order  to  ley  out  and  locate  sold  cartway 
waa  obtained,  and  at  whose  Instance  said 
order  waa  iirocured»  and  for  that  It  failed  to 
state  Ita  eastern  terminus,  and  wbetlier  It 
ran  to  a  public  road.  But  neltber  of  these 
objections  can  nraJl  the  defendant  The 
bill  (tf  Indictment  is  In  tbe  words  of  the 
statute  (Code,  I  SON);  and  If  the  cartway 
had  not  been  located  according  to  law  (Xd. 
i  2056;  OolUna  ▼.  FattenoBf  US  N.  a  608, 
as  S.  B.  jL5i),  and  was  not  ,Ul  fact  a  cart- 
way In  law,  thla  waa  a  matter  of  defense, 
Uiat  defendant  should  have  availed  hUnadf 
of  on  tbe  trial  btiow.  The  cartway  and  the 
gates  torn  down  being  dttSnltely  located  In 
the  bOl,  tbe  case  of  Steta  t.  Ommpler.  88  N. 
C  647,  Is  not  In  point.  Therefore,  flndhig 
the  bUl  snffident  In  f onu,  the  Jodgment  most 
be  affirmed.  Affirmed. 


(ISO  K.  a  MT) 

WSST  BND  HOTDL  *  LAND  OO.  T.  OBAW- 
FOED. 

(Snprame  Oowt  of  North  OaxoHna.    Apill  6. 

leoT.) 

Baim  or  ttunt  bt  Aobitt— AtrraoHFtT  *o  Risonn). 

Authority  to  edl  land  doea  not  autliorise  tilie 
agent  to  caned  tbe  sale  without  the  principal's 
knowledge  ao  as  to  idtere  the  porchaaer. 

Appeal  ftom  snperlor  court,  Vorsyth  conn- 
ly;  Brown,  Jndge. 

Action  by  the  West  End  Hot^  ft  Land 
Oompany  against  T.  B.  Orawford  to  recover 
tlie  i^ce  of  land.  Judgment  for  plaintiff 
and  defendant  aroeBl)i>  Affirmed. 

Qlenn  ft  Manly,  for  appellant  WatsoD 
ft  Buxton,  for  appellea. 

FAIBOLOTH,  O.  J.  PlalnttfT  sold  lot  200 
at  auction  to  defendant,  who  waa  to  pay  a 
part  cash  and  give  notes  for  balance.  No 
cash  was  ever  paid,  but  notes  were  given 
for  the  whole  amount  No  bond  for  title 
waa  given,  aa  no  cash  waa  paid.  Plaintiff 
now  tenders  deed,  and  demands  judgment 
Tbem  facts  are  admitted^  and  tbe  defense 
set  up  is  that  subsequently  the  plaintiff's 
agutt  agreed  to  rescind  and  cancel  the  cm- 
tract  vt  sale.  Thia  hi  dented  by  plaintiff, 
and  the  evidence  was  conflicting.  But  a»- 
anmlng  defendan^a  evidence  to  be  true,  It 
does  not  appear,  nor  was  any  evidence  of- 
fered to  that  ^ect,  that  the  agent  had  au- 
thority to  rescind  the  contract  The  au- 
thority of  an  agent  to  s^  land  does  not  per 
se  confer  authority  to  cancel  the  trade  with* 
out  the  prindpal'a  knowledge  or  notice,  and 
the  burden  of  showing  the  agmt'a  author* 
to  rescind  rested  on  the  defendant  In 
thla  case,  which  was  not  done.  It  is  the 
duty  of  one  dealing  with  an  agent  of  limited 
powers  *to  look  out  for  the  power"  and  ita 
extent  in  contracting  for  the  princlpaL 
Sarp  V.  BlchardaoD,  81  N.  O.  6;  Biggs  v.  In- 
sniance  Go.  88  M.  a  141.  The  statute  of 


fraiiaa  la  not  pleaded,  and  wa  hava  no  quaa* 
tlon  on  that  matter.  The  defoidaat  offorad 
to  prove  Dy  his  own  oath  what  Wooda  had 
told  him  about  the  lot  Thla  waa  hearsay, 
and  theraftna  IneompetMit,  Affinned. 


a»  H.  0.  IflT) 
STOBN  et  aL  V.  AUBTDRN. 
OEhipmM  Coort  at  Nordi  GhroUna.    April  9, 

learo 

Baonvaas— Whbk  Aprouraao— SBxaounoiF— 
Silk. 

1.  Under  Code,  |  879,  inbd.  1,  anthoridng  the 
appointment  of  a  receiver  before  Jndsment  when 
a  party  eetablishes  an  apparent  nabt  to  property 
which  is  the  subject  of  the  acoon.  la  in  the 
poesession  oi  the  adverse  parties,  and  Is  In  dan- 
ger of  bdng  lost  a  receiver  may  be  appointed  In 
a  snh  against  a  debtor  and  othexs  to  restrain  aa 
wecntion  sale,  where  the  ixMet  has  confessed 
Jndament  apparently  with  ftandnlent  latent  eie- 
cations  have  been  levied  on  the  only  property  of 
the  debtor  within  the  state,  and  tbe  execution 
eredlton  are  nonresidents  and  seek  to  take  the 
proceeds  outside  tiiie  state. 

2.  Where  a  jadgm«it  debtor,  sheriff,  and  Judg- 
ment creditor  are  parties  to  a  salt  to  enjoin  an 
ezeentlon  sale  on  the  ground  of  frand  In  the 
judgment  end  the  sherUT  siUs  the  nods  to  the 
Jndgmait  creditor  after  a  reetrahiuig  order  Is 
lasaed,  but  before  It  Is  serred,  the  pordiaser  ac- 
quires no  titles  and  mar  be  ordered  to  ddlvee 
the  gooda  to  a  receiver  pending  the  sitft 

^peal  fn»n  superior  court,  Vance  county; 
Tlmberlake,  Judge. 

Smt  by  I.  stem.  Oharles  Strause,  and  others 
against  Loots  Austem  and  others  to  restrain 
a  sale  under  execution.  From  an  order  grant- 
ing an  Injunction  and  appointing  'a  receiver, 
defendant  Aurtem  ^qpeala.  Affirmed. 

MacBaa  ft  Day,  tor  appeDant  T.  M.  Fltt- 
man,  J.  W.  HinadalSb  and  J.  D.  Xnglc^  Jt^  Cor 
aro^laea. 

HONTOOMBBT,  J.  The  plaintiffs  allege 
that  the  defendant  Austem,  by  various  false 
and  fraudoloit  contrlvanoea  and  representa- 
tlona,  induced  the  plaintiffs,  who  relied  scAely 
upon  these  fraudulent  repreaentatAons,  to  sell 
blm  large  bills  of  merchandise;  that  after  tbe 
goods  were  delivered  the  defendant  Anstam 
fteudulently  secreted  and  disposed  of  the 
same,  wtth  tbe  intent  to  de^ud,  hinder,  and 
delay  the  i^alntlffe  In  the  collection  of  their 
debts;  and  that  the  other  dtf  endants,  Price 
ft  Friedman,  conspb«d  and  combined  wttdi 
Austem  to  aid  Urn  In  carrying  ont  bis  fraud- 
ulent and  corrupt  purpose  to  cheat  and  da* 
fraud  his  creditors.  The  complaint  further 
all^:es  that  in  order  to  consummate  their 
plan  to  cheat  and  defraud  the  idalnUffs,  the 
defendant  Aostem  pretended  to  confess  Judg- 
ment for  large  amonnto  In  the  superior  courts 
<rf  Wake  and  Vance  In  favor  of  the  other  two 
defendants,  with  the  purpose  and  intmt  of 
giving  to  Price  ft  Friedman  an  unlawful  and 
fraudulent  preference  over  bis  tnie  creditors, 
and  to  have  all  his  proper^  (except  his  per^ 
aonal  property  exemption,  and  such  other  of 
his  property  as  he  was  unaUe  to  dispose  of 
secretly),  by  meana  of  said  Judgments  and  afe , 
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eciitions,  fraudulently .  appropriated  to  their 
Joint  me;  that,  Immediately  after  tiuse  pre- 
tended Judgment!  were  confessed,  ezecattons 
upon  them  were  Issued,  and  tiw  property  of 
Acstem  seized  1^  the  eherUts  of  Wake  and 
Vance  conntleB.  Upon  complaint  and  answer 
and  affidaTlts  <m  a  motton  for  injnnctlta  to  re- 
strain the  defendants  Price  &  Friedman  from 
selling  nnder  execatlon  tlie  goods  of  tbe  otinr 
dtfendant,  Austern,  and  for  the  ^qimlntment 
of  a  recelTor,  Jodge  Tlmberlake  fomid  tb» 
facts,  granted  the  injunction  mitS  the  hear^ 
Ing  of  tiie  case,  and  appointed  a  reoelTer. 
Ttae  foUo^ng  are  the  ^etB  found  the 
Jndge:  "The  finding  of  facte  dated  Ja&nary 
16,  1896,  hereto  attached,  was  tinned  on  ttds 
day.  The  conrt,  after  having  signed  the 
same,  and  sent  It  to  the  cleite  of  court  of  Yanoe 
county  on  January  17tb,  as  It  was  written, 
wrote  to  the  said  clerk  for  ttie  return  of  the 
said  finding,  for  the  purpose  of  correcting  the 
aame,— being  of  the  opinion,  upon  reflection, 
that  said  finding  did  injustice  to  the  defend- 
ants,—and,  after  notice  to  both  parties,  makes 
the  following  findings  as  a  substitute  for  the 
findings  of  January  16th:  (1)  That  the  de- 
fendant Anstem  Is  Inddited  to  the  pbUntlfte. 
(2)  That  tbere  Is  snch  evidrace  of  fraud  and 
the  want  of  verification  of  the  statement  au- 
thorizing the  entry  of  Judgment  as  presents  a 
proper  ease  for  holding  his  property  In  the  cus- 
tody of  the  court  until  the  final  bearing.  (3) 
That  the  defendant  Austem  has  no  property 
In  this  state  subject  to  execution,  except  that 
desolbed  in  the  pleadings  as  In  the  hands  of 
W.  H.  Smith,  sheriff  of  Vance  county,  under 
levy  of  execution  in  favor  of  H.  Price  and  B. 
Friedman  against  L.  Anstem.  (4)  That  on 
December  17, 1896,  the  defendant  Austem  at- 
tempted to  confess  Judgment  hi  the  superior 
court  of  Vance  county  In  favor  of  M.  Price 
and  B.  Friedman  for  amounts  aggregating 
about  ¥4,000,  as  per  copies  attached  to  the 
complaint,  with  the  intent  and  purpose  to 
give  a  preference  over  their  olher  creditors. 
(B)  That  defendants.  Price  &  Friedman  are 
nonresidents  of  North  Carolina,  and  are  at- 
tempting to  enforce  the  collection  of  said  con- 
fessed Judgments;  undertaking  to  have  t^e 
property  of  Austem  sold,  and  to  take  the  pro- 
ceeds outside  of  the  state.  (6)  That  after  is- 
suing the  restraining  order  herein,  and  before 
the  service,  the  sheriff  of  Wake  county,  under 
execution  upon  the  confessed  Judgments,  lev- 
Jed  on  the  property  of  Austem  in  Wake  coun- 
ty, and  sold  the  same  to  Price  &  Friedman, 
who  still  have  the  property  or  proceeds." 

The  exceptions  to  the  findings  of  fact  are 
made  on  the  ground  that  they  "are  not  sus- 
tained by  the  affidavits  filed."  Upon  exam- 
ination of  the  complaint,  treated  by  the  Judge 
as  an  affidavit,  and  the  other  affidavits  filed 
In  the  cause,  it  appears  that  there  was  evi- 
dence before  his  honor  going  to  show  the 
facts  which  he  found.  The  complaint,  the 
affidavit  of  T.  M.  Plttman,  tbe  answer  of 
Anstem,  and  the  affidavits  of  Jordan,  Thom- 
asottf  Pegram,  and  WiUlama,  contain  evidence 


of  tbe  matter  eolirtced  in  his  henot's  second 
finding  of  facts.  The  complaint,  the  affida- 
vit of  nttman,  and  tbe  answoa  ct  each  of 
the  defendants  furnish  evidence  ot  the  mat- 
ta  embraced  in  tbe  fourth  finding  of  facta. 
Tbe  complaint  and  answers  of  tbe  defend- 
ants furnish  erldenoe  upon  which  his  honor 
prcverly  found  his  llfUi  flmUng  of  facts.  Tin 
affidavit  of  Plttman  and  the  amended  answer 
of  Austem  contain  evidence  upon  which  his 
honor  propoljr  made  his  sixth  finding  of  facts. 
Tbe  affldftTtt  of  Plttman  especially  authorized 
this  finding.  Tbat  affidavit  contatau  the 
statement  ttat,  at  the  exeentlon  sale  of  Aus- 
t«a*B  property  I7  tbe  sheriff  of  Wake  county, 
the  d^endants  Price  A  PMedman  became  tbe 
purchasers,  that  the  sheriff  delivered  to  them 
the  pn^rty,  and  they  reeelred  It  as  so  mwA 
cash  on  their  Judgments  and  executions,  and 
that  tbe  goods  or  the  proceeds  were  In  their 
bands  at  the  hearing  of  the  Injunction.  There 
was  no  attempt  at  denial  of  tbeee  statements 
made  concerning  ttie  matters  embraced  in  tbe 
■ixth  finding  of  tacts  in  the  answers  or  In  tbe 
affidavits  of  the  defendants.  A  general  excep- 
tion was  made  to  the  otdsr  made  his  honor 
In  the  cause.  There  can  be  no  reasonable 
donbt  but  that,  upon  the  facts  found  In  this 
case,  a  receiver  should  have  been  appolntedi. 
under  subdivision  1  of  section  379  of  the  Oode. 
The  defendants  Price  A  Friedman  were  or- 
dered to  turn  over  to  the  receiver  the  goods, 
and  the  proceeds  of  any  portion  of  the  prop- 
erty that  the  ^fendants  bad  disposed  of. 
This  was  cleariy  proper.  If  tbe  Judgments 
and  executions  are  fraudulent  and  feigned 
(and  there  was  proof  of  It  before  his  honor), 
then  the  sale  under  the  executions  was  void 
as  to  the  defendants  who  were  purchasers 
and  parties  to  tbe  proceeding  In  which  the 
Judgments  were  confessed,  and  the  property 
Is  still  the  property  of  the  defendant  Austem, 
and  ought  to  be  deltvered  to  tbe  recover.  No 
error, 

(ttft  N.  a  S41) 

HAmerroNT.  ch^bnn. 

(Sivnne  Ooort  oC  Ntnth  fTsmllna    Api>  9, 
18B70 

Wxni*8  SspixinBiBinNM— ^irmoK  Svmxm. 

Bhridrace  tiiat,  when  husband  and  wife  went 
to  d^iwtit  their  wages,  the  former,  in  his  wife's 
presence,  told  the  cashier  that  the  money  was 
their  earnings,  and  asked  for  a  certificate  In 
thar  joint  names,  whldi  was  itfven  him,  estab- 
Ikhes  a  valid  gift  ot  one-half  «C  tbe  money  to 
the  wife. 

Appeal  from  snperbw  court,  Forsyth  coun- 
ty; Hoke,  Judge. 

Action  by  Bl<±aid  Halrstoa  against  B.  B. 
Gloin,  administrator  ct  WUliam  Halraton, 
deceased,  to  compel  defoidaut  to  distribute 
money  In  his  hands.  From  a  Judgment  for 
defendant,  plalntttT  appeals.  Affirmed. 

Tbe  plahitlfl  alleged  that  Ruth  Halrston, 
wife  of  WllUaim  Halrston,  prior  to  January 
1,  1890,  together  with  WlUlam  Halrston, 

worked  la  tlM  tobacco  UjAms  At  Winston, 
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and  accnmnlated  91,600,  and  deposited  same 
In  bank  In  the  Joint  names  of  William  and 
Rath  Halrston.  and  that  defendant  admlnls- 
trator  refuses  to  administer  npon  the  one- 
half  of  the  amoont,  to  wit,  f  7S0,  the  prop* 
otr  of  halA  WUllam  Elalrston.  Wherefore 
plaintiff  demands  Judgment  for  said  |730 
and  costs. 

Facts  agreed:  "Rntb  Halnton  Is  tiie  -wife 
of  WUUam  Halrston,  who  Is  now  deadt  and 
B.  B.  01«n  Is  Ills  administrator.  Btebard 
Halrston  and  Rath  Halrston  are  the  sole 
leigatees  of  WUllam  Haltston's  estate.  Thwe 
are  no  creditors.  W.  Halrston  worked  for 
wages  in  a  factory,  and,  with  his  consent 
and  knowledge  Ruth  did  the  8am&  As  they 
eolleeted  fhelr  mges,  tbey  wonld  d^wdt 
them  In  the  First  National  Bank,  taking  oa- 
tfflcates  for  the  same  They  always  went 
to  the  bank  together,  and  William  told  the 
cashier,  In  presence  of  Ruth,  that  the  money 
belonged  to  both  of  them,  was  tb^  esm- 
Ings,  and  that  he  wanted  the  certificate 
made  ont  In  the  name  of  William  and  Rntb 
Halrstim,  and  that.  In  case  of  the  desth  of 
tftber  of  them,  be  wanted  tiie  snrrlror  to 
ham  all  the  money.  At  bis  reqnest  and  by 
blfl  ObecOxm  the  certificate  was  made  in 
their  ioSnt  names,  and  returned  by  the  cash- 
ier to  WOUam.  9750  Is  now  in  the  hands  of 
the  administrator.  PlalntiCC  contends  that 
this  amount  iOunild  be  distrlbnted  by  the  ad* 
niinlstrator,  and  the  administrator  and  Ruth 
contend  that  this  half  of  the  |1,500  cer- 
*^finm*a>  bdongs  absolutely  to  the  defendant 
Batb.  The  court,  upon  these  fact%  Is  ask- 
ed to  direct  the  proper  distribution  of  the 
fund." 

Judgment:  "It  is  adjudged  that  the  taites- 
tate.  Winiam  Halrstm,  and  Ruth  Halrston 
are  toiants  in  common,  and  are  ^titled  to 
me-half  of  the  mon^,  and  that  on  the  death 
of  wnUam  Ills  part  bdonged  to  his  admlnls. 
tratw,  and  should  be  collected  by  R.  B. 
Glenn,  administrator;  that  the  other  half  is 
the  pn^wrty  of  Ruth,  and  should  be  d^T- 
wed  to  tier;  and.  it  appearing  that  the  bank 
holda  the  fund,  the  bank  Is  hereby  author^ 
Ised  to  pay  the  same  to  Ruth  Hairston,  now 
Rntb  <3rlffith,  or  to  ber  attonieys,  Glenn  A 
acnnly.  It  Is  further  ordered  that  plaintiff 
take  nothing  by  the  suit,  and  la  not  oititled 
to  the  relief  asked,  and  that  defendant  go 
without  day,"  etc.   "[Bigned]  Hoke,  j." 

J.  8.  Orogan,  for  appelant  CSement  Man- 
ly, for  Mtpelle^ 

FAIRGIXXra,  a  J.  WUllam  Hahnton,  In- 
testate of  d^ndant  Qlenn,  and  bis  wife, 
Ruth,  worked  together  in  a  factory,  uid  ae- 
comnlated  91,600  in  money.  They  went  to- 
gether and  deported  the  same  In  the  bank, 
teklng  a  certificate  In  their  joint  names; 
Wnilam  statliuc  to  the  cashier,  In  her  pros* 
csic^  that  these  were  their  earnings,  that  he 
wanted  the  certificate  in  both  their  names, 
and  tiiat.  'In  case  ot  tba  death  of  either  of 


them,  be  wanted  ttie  snrrlvor  to  bare  all  tbe 
money."  Tlie  question  of  survlTorshlp  Is 
not  before  us,  as  Ruth  claims  only  one-half 
ot  the  money,  and  to  that  we  think  she  Is 
entlUed.  It  Is  admitted  that  prior  to  1868 
the  husband  was  entitled  to  the  earnings 
and  swTlces  of  his  wife.  The  constltntlon 
of  1888  and  the  marriage  act  of  1871-72 
(Oode,  c.  42)  make  tbe  wife's  proper^  her 
separate  estet^  etc.;  but  It  has  been  held 
that  the  wife's  earnings  are  still  the  prop- 
erly of  her  husband,  because  he  \a  stUl  un- 
der obligation  to  maintain  and  support  her 
and  children,  and  because  the  constltntlon 
does  not  change  his  common-law  righto  In 
that'  respect  Baker  t.  Jordan,  78  N.  0.  146; 
Syme  t.  Riddle,  88  N.  a  468.  In  the  latter 
case  It  was  stated,  arguendo:  'Tkmbtless  a 
husband  may  consent  that  tbe  fmlt  of  his 
wife's  tolls  ahaU  be  ber  own  and  constitute 
her  separate  estete;  but  In  such  case  her  ti- 
tle wlU  rest  upon  Us  consent,  snd  not  upon 
tbe  law,  and  tbe  validity  of  the  gift,  as 
against  his  creditors,  will  depend  npon  the 
same  rules  which  gorem  other  cmTeyances 
from  him  to  her."  That  question  Is  now 
raised  In  tbe  present  case,  and  we  bold  tt  to 
be  tbe  law.  The  same  prhiciirte  was  held  In 
Kee  T.  Tasser,  2  Ired.  Eq.  563;  8i»1ngfldd 
Inst  T.  Oopebutd  (Mass.)  35  N.  B.  1132;  Pe- 
terson T.  Mulford,  86  N.  J.  Law.  4SL  Tbe 
agreed  facte  In  this  ease  faU  to  show  that 
the  husband  Intended  to  ezerdae  bis  mivltal 
righto  orer  his  wife's  money,  but  they  show 
that  be  Intended  that  his  wife  should  own 
her  share  free  from  any  datm  of  his  (1.  e.  he 
gare  to  her  ber  part  of  their  earnings),  and 
there  Is  nothing  In  the  legislation  of  the 
stete  nor  in  the  policy  of  the  law  to  forbid 
bis  doing  so.  Affirmed. 


(110  N.  C.  60), 

OOSSIinB  T.  WOOD. 

(Supreme  Oourt  of  North  Carolina.  April  18, 

1887.) 

Taui.— RscBPTiox  or  Btidbhos— ^rob  Cdbsd— 
Afpbal— PziSADiRe  AS  Btidbitcb— A>- 
BBBT— Brbaoh  or  Trust. 

1.  Error  in  reijeetlag  a  proposed  qaeetlon  Is 
cured  where  the  witneBi  BubBeqaentTj  answen 
it 

2.  An  exception  to  an  instractlOD,  which  Is  not 
apparently  prejudidal  to  the  party  exceptlog, 
will  be  oTerruled  on  appeal,  unless  tt  spedfles 
the  alleged  error. 

8.  Where  the  CMnpIaiat  contained  several  dis- 
tinct and  numberea  allegationsj  the  first  para- 
graph of  the  answer,  reciting  "that  sections  1, 
2,  8.  4,  and  5  are  admitted,"  was  properly  re- 
ceived in  eTidenee  without  the  rest  of  the  an- 
swer, which  consthnted  distinct  Issues  for  the 
jnry. 

4.  Under  Ck>de,  S  291,  par.  2.  providing  that 
in  an  action  for  money  received  or  property 
fraadnlently  misapplied  by  any  agent  or  person 
in  a  fldadary  rehttiwi,  detttidant  msy  be  ar- 
rested,  the  intent  with  which  the  iKvach  of  trust 
Is  coDunitted  is  Immaterial. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  courts  Bertie  county; 
Qrabam,  Judge.  i 
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Action  J(An  Y.  ChMdor  against  M..  U 
Wood  to  recover  money  received  by  defendant 
aa  plalntUTa  agent,  and  converted  to  hla  owa 
tiae.  Fran  a  jndgmoit  tot  plabitU^  defradr 
ant  appeals.  Affirmed. 

B,  B.  Peebles  and  Spier  Whltaker.  for  ap* 
pellant  F.  D.  Winston,  for  appellee. 

FAIRGLOTH.  a  X  The  pleadlDga  In  tbta 
^ase  are  complaint,  answer  and  connterclaim, 
amended  answer,  and  amended  complaliit. 
Tm  tasuB  are  tbeae:  "(1)  Was  the  plalxittfl 
die  {nnet  at  tfae  Umbw  deacilbed  In  the  com- 
plalntr  Aiuwend  by  the  jury,  "Yea." 
Did  the  defendant  contraiit  with  tbe  plalntttt 
to  cut,  remove,  and  sell  the  timber  as  alleged 
In  the  oomplamtr  'Tea."  "(B)  Did  the  de- 
fendant cut  or  remove  and  sell  101,291  ftet  of 
said  timber  at  tbe  price  of  I6JS0  per  thousand 
feetr*  "Tis."  '*W  Did  the  defttidant  taa 
to  account  for  and  pay  over  to  plaintiff  the 
proeaada  of  said  sale  of  tbnber,  after  dedoct- 
tog  tbe  snm  ct  f2J!0  per  1,000  fee^  as  alleged 
in  tbe  complabitr'  ••Tea."  "(9)  Did  tba  de- 
f end  ant  vraigfoUy  take,  detain,  and  convert 
aald  tbnb«,  or  the  pnweeda  of  the  Bame7' 
"Xea."  "(6)  Did  the  pUdntUI  contnct  vlth 
tbe  defttdant  that  tbe  defendant  should  cut 
and  deliver  600,000  fleet  of  cypress  timber  for 
QiB  phdnturr'  f^Yes."  "<7)  Did  the  idalntlff 
wrongfully  preveit  tbe  defendant  from  catting 
and  delivering  said  600,000  feet  of  cypress  tlm- 
berr  "Na"  "(8)  If  ao,  what  damam  If 
any,  haa  the  defendant  anatalned?**  TUa  ao- 
tUm  la  brought  to  raeoTer  9829.66,  the  net  bal- 
ance due  plaintiff  on  a  contract  to  cot  cypress 
timber  trees,  and  sen  tbe  same,  which  contract 
required  the  defendant  to  make  return  of  ac- 
counts of  sale,  and  ronlt  balance  of  proceeds 
to  the  plaintiff.  The  plaintiff  alleges  that  the 
defwdant  refused  to  pay  aald  amount,  and 
this  Is  admitted.  Plalntlfl  also  aBeges  that 
defendant's  refoeal  Is  a  tarea«A  of  the  fldndary 
relation  and  confidence  between  than  by  rear 
son  of  hla  agency.  This  la  denied.  Defend- 
ant, In  hla  answOT.  avers  that  at  the  same 
time  he  bad  a  parol  agreem»t  vlUi  the  pUUn- 
tiff  to  cut  500,000  feet  of  cyjfnoB  timber  on 
agreed  terms,  end  ^t  be  was  vbappei  from 
so'  doliv  by  plaintiff,  after  some  e^;>endltares, 
and  was  damaged  11,000,  and  alleges  this  as 
a  counterclaim,  and  offers  this  as  his  excuse 
for  refusing  to  pay  the  net  balance  afoieaakl. 
In  bis  amended  answer  he  denlea  several  of 
tbe  auctions  admitted  In  his  o^tnal  answer 
to  be  true.  The  case  was  tried  npon  the  ad- 
missions In  the  pleadings  and  the  evidence  of 
the  parties,  and  tbe  Jury  found  all  tbe  Issues 
In  favor  of  tbe  plaintlfC  Pending  tbe  action, 
the  pbJntlff  obtained  an  order  of  arrest  against 
defendant,  aa  he  was  authorized  to  do  under 
Oode,  i  291,  par.  2,  and  so  h^  In  Boyfcln  v. 
Maddrey,  114  N.  O.  96.  19  S.  B.  106.  There 
being  no  exertions  by  either  party  to  the  evi- 
dence touching  tbe  conutercl^m,  the  finding 
of  the  Jury  on  the  seventh  Issue  cut  the  coun- 
terclaim up  by  the  roots,  and  that  Is  oat  of 


the  case.  His  honor  rendered  Judgment  for 
plaintiff,  and  against  tbe  coanterclalm,  and 
adjudged  that  plaintiff  Is  entitled  to  an  execu- 
tion against  the  person  of  the  defendantt  All 
tbe  exceptions  were  abandoned  in  this  court 
except  the  third,  fourth,  sevoitb,  and  ninth. 
Tba  fourth  exceirtlon  must  be  -orerruled,  for 
the  reason  that  the  qnestion  was  aubeequentiy 
anewwed  by  the  defendant  when  he  said,  "I 
deposited  the  mtuiey  ^th  Harrell  by  ad^ce 
of  counsel,  to  bold  until  Utigatlon  ended."  The 
seventh  exception  was  to  the  charge  that. 
If  the  Juiy  tadlerad  the  erldenoet  they  ihoold 
aniww  the  second,  third,  and  fourth  issues 
••Yee."  Tbe  original  anainr  admits  those 
facts  to  be  true,  trat  they  are  denied  In  tbe 
amended  answer,  and  we  find  nothing  in  the 
evidence  of  tbe  defmdant  or  other  witnesses 
denying  tbe  fact  found  by  tbe  jury  on  those 
issues.  Exception  overruled.  The  ninth  ex- 
eepOm  was  to  thb  part  of  the  charge:  "A 
convecelon  conslsta  either  In  the  approj^tlMi 
of  a  thing  to  a  party's  own  use  moA  beneficial 
mjoymait,  of  in  Its  destruction,  or  hi  exer- 
cising dmnlnlon  over  It  in  exclusion  or  dsA- 
ance  of  the  plaintiff's  rights,  or  in  withhold- 
ing the  possession  from  the  plaintlfC  under  a 
claim  of  title  Inconsistent  with  his  own.  If 
a  person  Intrusted  with  another's  goods  places 
tbem  In  the  bands  of  a  third  person,  contrary 
to  orders,  It  Is  a  convmlon."  The  exception 
fiUls  to  pobit  ont  the  enor,  and  we  see  nothing 
in  the  diarge  prejudicial  to  the  defendant  The 
exception  must  be  overruled.  The  third  ex- 
ception Is  orennled,  hot  It  requires  more  atten- 
tion. Tbe  direct  point  presented,  so  far  as 
we  can  find,  has  not  been  before  decided  or 
discussed  by  this  court  The  plaintiff's  com- 
plaint contains  10  distinct  and  numbered  alle- 
gations. The  first  section  ot  the  answer  to 
the  eomidiUnt  says:  "Ttmt  sections  1,  2,  8,  4, 
and  6  are  admitted."  Daring  the  trial  the 
philntlff  (rffered  hi  evidence  paragraph  1  of  the 
orlglna]  answer  of  tiie  defoidant,  whUft  ap- 
pears from  the  answer  In  the  reeord.  The 
defendant  objected  to  the  Introduction  of  the 
said  paragra^  unless  tbe  whole  answer  was 
pat  bL  Objection  oTOrmled.  Fotmeriy,  tai 
coorts  of  law  and  equity,  the  ssvoal  parts  of 
the  allegations  .and  answers  were  usually  to- 
torllnked,  and  exDSanatwy  of  eadi  oQw,  so 
that  the  just  rule  was  to  Introduce  the  whole 
allegation  or  answer.  1  TayL  Br,  H  000,  06S, 
An  admlaslon  in  a  fonner  trial  of  the  same 
matter  may  be  read  in  evidence  In  a  later  trlaL 
Grant  v.  Oooch,  105  N.  a  278,  11  8.  B.  S71. 
Since  the  adopUon  of  Qie  present  system  ot 
practice  and  procedure,  the  complaint  must 
contain  a  plain  and  concise  stotemoit  of  tbe 
facts,  and  each  material  allegation  shall  be 
distinctly  numbered  (Code,  |  238  [21),  and  de- 
nials In  the  answer  mast  be  equaOy  certain 
(Oode,  I  2tiQ,  and  the  jury  most  separate^ 
determine  the  m^to  of  eadi  issue.  In  good 
pleadhig,  facta  should  be  stated,  and  not  the 
evidence,  nor  the  law.  Pleedtaigs,  as  evidence, 
are  not  before  tbe  jtuy,  and  cannot  be  referred 
to  or  coDunented  on  aa  such  ^^^^^^^"^^ 
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unless  they  hftTe  been  IntnMIuced  like  otber 
written  erldence.  Smith  t.  Nlmocks,  94  S. 
C,  248.  In  Adams  t.  Vtlej,  87  N.  O.  366,  two 
answers  had  been  flled,  and  the  plaintiff  of- 
fered ^e  flret  to  the  Jai7  as  an  admlslson, 
wlthont  offering  the  second  answer.  This 
court  held  that  the  plaintiff  bad  the  right  to 
read  the  first  answer  without  the  second.  This 
was  approved  In  Guy  t.  Manuel,  88  N.  a  S3, 
and  sevwal  later  cases.  But  these  do  not 
quite  fit  the  present  qnestloa  In  McDonald 
McDonald,  16  Tt  684,  Bedfleld,  J.,  speaking 
for  the  court,  said:  "In  general,  the  orator 
may  read  any  portion  of  the  defendant's  an- 
swer as  erldence,  wlthont  making  any  other 
portion  of  the  same  answer  eridoice  In  faTor 
of  the  defendant  It  Is  said  in  some  of  the 
cases  that  the  orator  has  no  right  to  select 
parts  of  sentences,  but  must  take  the  entire 
sentence.  This  may  be  true  If,  by  taking  parts 
of  a  sentence,  the  sense  Is  perrra-ted  or  ren- 
dered uncertain;  but  beyond  that,  I  do  not 
think  the  rule  can  be  made  of  much  stgnlfl- 
cance."  In  Bompart's  Adm'r  t.  Lucas,  32 
Mo.  128,  tt  was  held  that,  where  the  plaintiff 
reads  In  erldence  a  portion  of  an  answer  of 
defendant,  be  must  read  the  whole  of  a  sen- 
tence, and  not  omit  that  part  which  qualifies 
the  statement  read,  and  said  tliat  a  contrary 
rule  would  be  **only  equaled  by  the  case  of 
the  Infldel  who  undertook  to  prore  from  tbe 
Scriptures  the  want  of  a  Deity  by  reading  tbe 
words,  l^ere  Is  no  God,*  and  omitting  the  pre- 
<:edlng  words,  Tbe  fool  hath  said  In  his 
heart'  "  We  are  of  opinion  that  the  plaintiff, 
upon  tbe  facts,  had  a  right  to  introduce  the 
admissions  In  the  first  Qre  allegations  of  ttie 
answer,  without  the  others.  The  allegations 
1,  2,  8,  4,  and  5,  admitted,  and  the  remaining 
ones,  do  not  blend,  or  explain  each  other,  but 
constitute  distinct  Issues  for  the  Jury.  The 
defendant  depoidted  tbe  money  with  Harrell, 
to  whom  he  was  indebted  orer  (800,  and  re- 
fused to  account,  and  set  up  a  counterclaim. 
He  Insists  that  he  did  so  in  good  taltb,  and 
ongfat  not  to  be  held  to  hare  committed  any 
breach  of  trast  Unfortunately,  be  had  no 
cause  for  a  <»)unterclalm,  and  the  Intent  wltb 
which  a  breach  of  trust  Is  committed  la  Imma- 
terial, as  explained  In  Boykln  t.  Haddrey,  114 
K.  C  98,  19  S.  B.  106.  Judgment  affirmed. 

DOUGLAS,  dissenting. 


tU»  H.  C.  SftL) 

LAGKBY  T.  MABTIN. 
(Supreme  Goort  of  North  Carolina.  April  18, 

1807.) 

MOBTSISB  BT  BgurTABLS  OwNBB— RlOHT  AS 

leAiNBT  HoLDEH  Or  Lboal  Title. 
The  equitable  owner  of  lajid  may  compel 
a  conveyance  of  the  legal  title,  and  a  surren- 
der of  possession,  though  she  has  given  to  a 
third  person  a  mortgage,  which  has  not  beeo 
foreclosed*  emreying  her  "legal  and  equitaUe 
estate." 

Appeal  from  superior  court,  Caldwell  coun- 
ty; Norwood,  Judge. 


Action  by  Mlza  Lackey  agalsst  Levi  M. 
Martin  to  compel  defendant  to  conrey  to 
plaintiff  the  legal  title  to  certain  land,  and 
to  BUireuder  {Possession  thereof.  From  a  judg- 
ment of  nonsnit,  plaintiff  squeals.  Berarsedu 

W.  B.  OouDclU,  Jr.,  for  appellant 

MONTGOME^BT,  J.  The  platntltt  In  her 
complaint  sufficiently  alleges  that  she  fur- 
nished to  tbe  defendant  the  money  with 
whlcb  to  buy  tor  her  the  tract  <tf  land  in 
Oaldwell  county  which  Is  the  subject  of  the 
action,  and  that  he  purchased  the  same,  but 
txwk  the  deed  In  his  own  name.  The  prayer 
is  that  the  defendant  may  be  compelled  to 
conrey  the  legal  title  and  surrender  to  her 
the  possession  of  the  land.  The  defendant, 
on  the  trial,  offered  In  evidence  a  mortgage 
executed  by  the  plaintiff  In  1879  to  Llnney 
&  Welbome,  which  had  never  been  fore- 
closed, and  tbe  same  was  admitted  against 
the  objection  of  the  plaintiff.  After  the 
mortgage  was  received  as  erldence^  the 
court  Intimated  that  the  plaintiff  could  not 
recorer,  toi  tbe  reason  that  both  the  legal 
and  equitably  estate  were  conveyed  In  the 
mortgage  by  the  plaintiff.  There  was  Judg- 
ment of  nonsuit  and  the  plahitlff  e{^>ealed. 

There  is  error.  Whatever  Interest  the 
plaintiff  may  have  had  in  the  land,  whether 
legal  or  equitable,  she  conveyed  In  the  piort- 
gage,  subject  to  her  right  to  redeem  until 
forecloeure.  It  cannot  be  that,  because  she 
conveyed  both  her  legal  and  equitable  estate 
in  the  mortgage,  the  mortgagee  took  her 
whole  estate  absolutely.  A  mortgage  Is  on- 
ly a  mortgage,  and  not  an  absolute  convey- 
ance, and  necessarily  carries  with  it  the 
right,  to  the  debtor,  to  redeem  tbe  estate 
conveyed  at  any  time  before  foreclosure; 
and  the  mortgagor  Is  entitled  to  tbe  posses- 
sion of  the  land  conveyed  until  the  mort- 
gagee fOTecloees,  or,  by  lawful  demand  or 
by  due  process  of  law,  enters.  The  mort- 
gagees here  are  not  seeking  to  take  posses- 
sion. It  may  be  that  they  knew  at  the  time 
of  the  execution  of  the  mortgage  of  the 
condltloh  of  the  title  to  tbe  land,  and  on 
that  account  Inserted  the  wwds  "legal  and 
equitable  estate"  In  Its  provisions.  New 
trtaL 


(120  N.  C.  836) 

BOTD  V.  BBDD  et  aL 

(Supreme  Gourt  of  North  Oarollna.  April  18, 
1S87.). 

Bxifxa  ADD  Bakkiho — Lien  on  Srome— OnaAiinAf 

TIOK. 

LThe  lien  given  by  a  bank  charter  on  the 
shares  of  its  stockholders  to  secure  any  indebt- 
edness by  them  to  the  bank  extends  only  to  In- 
debtedness directly  incurred  to  tbe  bank,  not  to 
indebtednesfl  to  third  persons  acquired  by  It 

2.  The  lien  is  not  ext^ded  to  notes  of  a  share- 
holder to  a  Uiird  person,  taken  by  the  Iwnk  as 
collateral  from  such  person,  mer^  by  the  fact 
that  the  stockholdtt  was  then  prMid«t  of  the 
bank.  ^  r 
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8.  Fkllare  i>t  a.  bcsk  to  organize  within  two 
years  after  it  is  chartered,  which  failare  Code, 
i  688,  proTidea  shall  forfeit  the  charter,  cannot 
be  urged  against  the  validity  of  a  lien  by  the 
haok  on  shares  of  a  stockholder  given  by  the 
charter,  but  can  onlj  be  raised  by  the  state  in 
a  direct  proceeding. 

Appeal  from  Buperlor  court,  Rockingham 
connty;  Hoke,  Judge. 

Action  by  Samuel  H.  Boyd,  guardian, 
against  E.  M.  Redd,  administrator  of  A.  J. 
Boyd,  and  the  Bank  of  ReidsviUe.  Judgm^t 
for  plaiQtlf^  and  defendant  Redd  appeals. 
Reversed. 

J.  T.  Pannni.  for  appellant  J.  T.  More- 
bead  and  Johnston  &  Johnaton,  for  ^n>^lce. 

GLARE,  J.  "It  is  dear  tbat  at  common 
law  a  corporation  has  no  lien  upon  the  shares 
of  Its  stoelibolders  for  debts  due  from  them 
to  the  company.  The  policy  of  the  common 
law  has  always  been  to  discountenance  secret 
liens.  Inasmuch  as  they  hinder  trade  and  re- 
strict the  safe  and  speedy  transfer  of  prop- 
erty." Cook,  Stock  &  S.  I  521;  2  Thomp. 
Corp.  S  2317;  2  Wat  Corp.  227;  Heart  t. 
Bank,  17  N.  C.  Ul.  The  statute,  in  such 
cases,  being  In  derogation  of  common  right 
must  be  strictly  construed  to  the  purpose  of 
its  enactment  That  purpose  is  tbus  clearly 
stated  In  Bank  v.  Smalley,  2  Cow.  770:  "Tills 
clause  in  bank  charters  is  Intended  merely  for 
the  protection  of  the  bank,  I.  e.  to  give  them 
a  lien  on  the  stockholder  for  what  he  owes 
the  bank."  It  is  conceded  tbat  for  any  in- 
debtedness a  stockholder  incurs  to  a  bank  di- 
rectly, whether  as  principal  or  surety,  his 
stock  In  the  bank  is  collateral  security,  by 
Tlrtue  of  the  terms  of  such  charters.  The 
stockholder  knows  that  fact  when  he  makes 
the  bank  his  creditor.  By  such  voluntary  act 
he  glTes  the  lien,  and  waives  his  constitution- 
al right  to  a  personal  property  exemption.  As 
to  the  direct  Indebtedness  of  A.  J.  Boyd  to  the 
bank.  It  holds  37  shares  of  his  stock,  which 
is  admittedly  sufficient  to  pay  that  indebted- 
ness. A.  J.  Boyd,  however,  executed  the  note 
to  the  plaintiff,  as  guardian,  on  the  4th  of 
August  1893,  which  is  the  subject  of  this  ac- 
tion, and,  to  secure  the  same,  deposited  with 
him  40  other  shares  of  stock  of  the  bank  as 
collateral.  In  April,  1893,  A.  J.  Boyd  bad  ex- 
ecuted his  two  notes,  aggregating  $7,300,  to 
the  Hermitage  Cotton  Mills,  wblcb  notes,  to- 
gether with  many  others,  were  deposited  in 
June,  1893  (being  indorsed  in  blank),  by  said 
cotton  mills,  with  the  bank  (of  which  said  A. 
J.  Boyd  was  president),  as  collateral  to  secure 
an  indebtedness  of  Uie  cotton  miUs  to  the 
bank.  Tbe  question  is  whether,  as  to  tbls  in- 
direct indebtedness  of  A.  J.  Boyd  to  the  bank 
by  reason  of  its  taking  bis  paper  to  another 
party,  it  acquires  a  lien  upon  the  40  shares 
of  stock,  and  thereby  renders  worthless  bis 
deposit  of  the  stock  with  tbe  plaintiff  aa  col- 


lateral. When  the  stockholder,  we  have 
said,  makes  the  bank  his  creditor,  knowing 
the  statute,  he  voluntarily  assents  to  the 
stock  being  impounded,  and  waives  bis  per- 
sonal property  exemption.  But  he  cannot  be 
thus  taken  as  glrlng  a  Ilea  on  his  stock,  and 
waiving  his  constitutional  exemption,  when 
he  executes  a  bond  or  contracts  a  debt  to  oth- 
er parties;  and  the  fact  that  such  other  part^ 
transfers  tbe  Indebtedness  of  the  stockhold- 
either  by  sale  or  as  a  collateral,  to  the 
bank,  cannot  have  the  effect  of  giving  to  tbe 
indebtedness  a  security  it  did  not  have  when 
it  was  created,  nor  can  it  waive,  in  invitmu, 
tbe  personal  prop^y  exemption,  which  the 
debtor  did  not  do,  and  bad  no  Intention  of  do- 
ing, when  the  contract  or  Indebtedness  was 
made.  Besides,  the  funds  of  tiie  bank  are  a 
trust  fund  for  all  the  stockhold^  and  if  it 
Is  admissible  to  use  tbat  common  fund  for 
buying  up  negotiable  paper  or  other  indebted- 
ness of  a  stockholder  to  third  parties,  and  Im- 
mediately securing  It  against  his  intention, 
by  the  shares  of  sueh  stockholder,  and  depriv- 
ing him  of  bis  personal  property  exemption,  it 
would  t>ecome  easier  for  the  managers  of  any 
corporation  to  "freeze  oat"  any  stockholder 
they  may  vrish.  Our  conclusion  is  that  upon 
a  reasonable  construction,  tbe  statutory  ll«i 
on  stock  is  Intended  only  to  secure  the  di- 
rect indebtedness  which  the  stockholder 
creates  with  the  corporation,  either  as  prin- 
cipal or  surety,  and  not  any  involuntary  In- 
debtedness to  it  caused  by  the  purchase  of 
his  liabilities  Incurred  to  third  parties. 
White's  Bank  of  Buffalo  v.  Toledo  Fire  & 
Marine  Ins.  Co.,  12  Ohio  St  601;  Bank  v. 
Smalley,  supra;  Oook,  Stock  &  8.  f  529;  2 
Beach,  Corp.  S  645;  Cross  v.  Bank,  1  R.  L  3». 
This  being  the  construction  of  the  effect  of 
the  statutory  lien  conferred  by  sueh  provi- 
sions in  a  charter,  it  has  no  significance,  and 
is  purely  incidental,  that  when  tbe  notes  of 
the  stockholder,  Boyd,  to  a  third  party,  were 
deposited  with  the  bank  as  collaterals,  Boyd 
himself  was  president  of  the  bank.  The  lien 
Is  statutory,  and  not  conferred  by  an  estoppel; 
and  Boyd,  as  president,  when  the  bank  took 
by  assignment  bis  indebtedness  to  a  third 
party,  must  have  understood  It  as  being  taken 
like  any  other  stockholder's  paper  thus 
bought  in,  and  that  there  was  no  statntory 
lien  attached  to  It 

We  concur  with  his  honor  that  there  was  no 
impairment  of  whatever  lien  was  conferred 
by  the  charter  by  the  delay  of  tbe  bank  to 
organize  till  after  tbe  statutory  period  of  two 
years  bad  elapsed.  Oode^  S  688.  A  defect  of 
tbat  kind  cannot  be  tak«i  advantage  of  In  this 
collateral  way.  The  sovereign  Is  the  proper 
party  to  set  It  up,  and  by  a  direct  proceeding 
Navigation  Oo.  v.  Neal,  10  N.  a  520;  Eliza- 
beth City  V.  Lindsay,  28  N.  C.  478;  AshevDile 
V.  Aston,  92  N.  <X  07&  Bat  for  the  misdirec- 
tion to  the  Jni7  there  must  be  a  new  trtaL 
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(1»  N.  C.  M) 

BRTAN  et  nx.  T.  DUNN. 

(Supreme  Cowt  of  North  OaroUna.    April  0, 
1807.) 

Wnx»— OoHSTBUCTiow— FoRFimmi. 
Testatrix  derised  land  to  F.,  and  declared 
-Qiat  in  caae  it  "should  at  an?  time  be  BUbjected, 
or  •ooKht  to  be  subjected,  br  process  of  law,  to 
the  debbi  of  V„  Onm  Us  estate  tiwreln  shall,  eo 
instantl,  oease."  A  JndgmMt  was  obtained 
against  F..  on  which  an  execution  was  isao^ 
and  the  debtor's  homestead  exemption  of  $1,000 
in  Talne  was  laid  off  in  other  land.  The  sheriff 
then  returned  the  execotion  Indoned,  "No  prop- 
erty found  after  Bald  homestead  laid  off."  i/d^ 
that  the  land  derised  wss  not  sought  to  be  sub- 
jected by  t»ooeM  at  law,  within  t£e  meaplm  of 
the  wilL 

Appeal  from  anperlor  court,  Ballfax  conn- 
t7;  Bobinson.  Judge. 

Action  by  D.  D.  Bryan  and  Virginia  P. 
Bryan,  hla  wife,  against  Nat  Dunn,  to  re- 
corer  possession  of  certain  land,  and  dam- 
ages for  Its  wroDgCal  detentton.  From  a 
judgment  In  farw  of  defeodanl;  plalntUfs 
appeal.  Affirmed. 

Tlios.  M.  HOI  and  Day  *  MacBae,  for  ap- 
peUants.  B.  O.  Barton  and  David  Bell,  tor 
appelleew 

MONTGOMBBT,  J.  In  the  last  will  and 
testament  of  Mrs.  Nancy  Oonigland,  she  de- 
vised a  certain  tract  of  land  In  Halifax 
county  to  her  husband  for  life,  with  re- 
mainder after  ills  death  to  her  nephew  New- 
ell £.  Faucett,  If  be  should  be  living  at  that 
time,  or  to  bis  living  Issue,  should  he  be  then 
dead.  Tbe  testatrix  furtha*  declared  her 
win  to  be  "that  In  case  tbe  real  estate  here- 
by devised  to  tbe  said  Newell  £.  Fancett 
shoold  at  any  time  be  subjected,  or  sooght 
to  be  subjected,  by  process  of  law,  to  the 
debts  of  the  said  Newell,  then  his  estate 
therein  shall,  eo  instantl,  cease  and  deter- 
mine, Imd  tbe  said  real  estate  shall  vest  in 
his  issue  then  living,  and,  should  he  have 
DO  issue  then  Uvlug,  then  In  my  niece  Vir- 
ginia P.  Faucett,"  etc  The  husband  died 
before  the  testatrix,  and  Newell,  who  was 
living  at  her  death,  went  into  possession  of 
the  land.  A  judgment  was  obtained  against 
Newell  In  September,  1880.  An  execution 
was  iBsned  upon  the  judgment  In  1882,  and 
the  debtor's  homestead  exemption  of  $1,000 
In  value  laid  off  In  another  at  hie  tracts  of 
land.  The  sheriff  made  return  of  tbe  exe- 
cution as  follows:  "No  prc^erty  to  be 
foiud  after  said  homestead  laid  off."  The 
Judgment  was  paid  off  in  188S.  On  the  20tb 
of  October,  1888,  New^  conveyed  by  deed 
the  tract  of  land  devised  to  him  to  the  de- 
fendant In  this  action.  The  plaintiff  Vir- 
ginia P.  Faucett  reaaested  the  court  to  in- 
struct the  Jury  that,  upon  the  facts  admit- 
ted and  the  testimony,  they  should  find  that 
the  plaintiff  was  the  owner  of  the  tract  of 
land  and  entitled  to  the  possession  thereof, 
and  that  the  defendants  wrongfully  with- 
held possession  from  her,  and  that  they 


should  answer  the  first  and  second  Issues, 
"Yra."  The  first  and  second  Issues  were 
as  follows:  "(1)  Is  the  feme  plaintiff  tbe 
owner  and  entitled  to  the  possession  of  the 
land  described  in  tbe  complaint?  (2)  Does 
tbe  defendant  wrongfully  withheld  posses- 
sion thereof  from  plalntlflts?"  The  court  re- 
fused the  instruction,  and  told  the  jury  that, 
if  they  believed  the  evidence,  they  should 
answer  the  first  and  second  Issues,  "No"; 
that  Is,  that  the  plaintiff  was  not  the  owner, 
and  that  tbe  defendant  did  not  wrongfully 
withhold  possession  from  the  plaintiff. 

The  counsel  for  the  defendant,  on  the  ar- 
goment  here,  insisted  that  the  devise  vested 
in  Newell  a  fee-simple  estate  with  ail  its 
Incidents,  Including  the  one  of  subjection 
to  demand  of  creditors;  that  the  words  of 
the  will,  whether  they  be  regarded  as  a  con- 
dltlon  or  as  a  limitation,  which  attempted 
tbe  forfeltuM  of  the  estate  of  Newell  and 
the  taUng  of  the  fee  by  the  plaintiff  in  case 
Newell's  creditors  should  subject,  or  under- 
take to  subject,  the  land  to  their  debts,  were 
void,  and  the  absolute  estate  passed  to  New- 
ell. Tbe  plaintiff's  counsel  contended  that 
tbe  fee  passed  under  the  will,  but  that  It 
was  determinable  whenever  the  land  should 
be  subjected,  or  sought  to  be  subjected,  ^ 
the  debts  of  Newell;  and  he  insisted  that, 
when  judgment  was  obtained  and  execatlon 
issued,  Faucett  forfeited  the  estate,  and,  eo 
instantl,  the  plaintiff  took  under  the  wilt. 
We  are  not  called  on,  therefore,  to  decide  the 
quantity  of  interest;  as  to  Newell's  estate 
in  the  land  under  the  will,  for  the  counsel 
of  both  plaintiff  and  defendant  agreed  that 
tbe  fee  was  devised  to  him.  The  defendant 
insisted  that  the  deed  from  New^  to  him 
conveyed  the  interest  and  estate  of  tbe 
grantor  to  him  In  fee,  while  the  plaintiff  In- 
sisted that  Newell's  deed  to  the  defendant 
conveyed  nothing,  for  the  reason  that,  while 
Newell  was  in  the  possession  of  the  prop- 
erty, one  of  his  creditors,  by  procuring  the 
judgment  and  Issuing  the  execution  thereon, 
sought  to  subject  the  properly  to  the  judg- 
ment debt,  whereby  his  estate  was  forfeited 
and  the  whole  vested  m  the  plaintiff,  under 
the  wllL  The  only  point,  then,  for  decision 
In  the  case,  Is  this:  Was  the  land  sought 
to  be  subjected  by  process  of  law  when  the 
creditor  procured  judgment  against  Newell 
and  issued  execution  thereon?  We  think 
not  It  seems  that  the  creditor  took  no 
steps,  under  his  judgment  and  execution, 
to  proceed  against  this  land.  A  homestead 
of  a  full  value  of  $1,000  was  laid  off  In 
another  tract  of  the  debtor,  and  the  sheriff 
made  a  return  of  the  execution.  "Nothing  to 
be  found  after  laying  off  the  homestead." 
The  creditor  and  the  sheriff  seemed  to  know 
of  the  provisions  of  the  will,  and  that  If  they 
undertook  to  advertise  the  property  for  sale 
under  tbe  execution,  and  to  give  tiie  debtor 
the  notice  then  required  to  be  given  by 
sheriffs  to  judgment  debtors  whose  lands 
were  advertised  to  be  sold  undw  execuUxM 
Digitized  by  VjOOy  £1 
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(BaUle,  Revlsal.  c.  44.  }  14),  that  It  would 
be  a  vain  thing.  It  Is  true  that  a  Judgment 
fB  a  Hen  upon  the  lands  of  the  debtor  In  the 
county  in  which  the  judgment  1b  docketed, 
but  it  gives  to  the  creditor  no  peculiar  lien 
upon  any  particular  parcel  or  tract  ot  the 
defendant's  land.  A  Judgment  does  not  pre- 
vent the  debtor  from  selling  bis  land,  and 
the  deed  will  be  good  and  pass  the  tltie  If 
the  debt  Is  afterwards  paid  off  before  Bal« 
under  execution.  A  judgment  does  not  di- 
vest the  title  and  estate  out  of  the  debtor. 
It  only  couBtltutes  the  land  a  security  for 
the  debt,  and  ob  was  said  in  Hurchlson  v. 
WiUlama,  71  N.  0.  ISO,  "so  aa  to  enable  the 
creditor,  by  proper  process,  to  subject  It  to 
the  satiafaction  of  hla  debt"  Bxecntton  is 
this  proper  process,  and  as  the  execution  in 
this  case  was  issued,  and  no  attempt  made 
to  levy  upon  the  land  in  dispute,  It  must 
be  concluded  that  the  creditor,  by  hla  Judg- 
ment and  execution,  did  not  attempt  or  pur- 
pose to  subject  the  laud,  by  process  of  laV, 
to  the  satisfaction  of  his  debt  There  was 
no  error  in  the  court's  InBtructlonB  to  the 
Jury,  and  tberef<R«  ncme  In  the  refusal  to 
give  thoBO  prayed  by  pUtlntlfF,  and  the  Judg- 
ment is  affirmed. 


(120  N.  C.  803) 

NBLSON  et  aL  v.  ATLANTA  HOME 
INB.  CO. 

(Supreme  Court  of  North  Carolina.  April  Q, 

1887.) 

Iksdbahob— Title— Othbb  Ixsobahob— Disaobb^ 

MBNT  AS  to  XjOSS— TaiAL— IXSTBOCnOKB. 

1.  It  was  not  error  to  lu'itmct,  on  a  special  is- 
sue whether  plaintiff  waa  the  owner  of  certain 
property,  that,  if  the  Jury  believed  the  evidence, 
they  should  answer  in  the  affirmative,  where 
plaintifTB  possession  ander  deeds  duly  executed 
and  recorded  was  shown,  end  there  was  no  evi- 
dence impeaching  hiB  title. 

2.  On  an  issue  whether  plaintiff  had  accepted 
a  certain  policy  issued  without  his  knowledge, 
■0  as  to  violate  a  provision  of  the  policy  In  suit 

Sainst  additional  insnrance,  an  Inatrnction 
»t  defendant  contended  that  plalntUF  Iiad  "re- 
ceived and  accepted"  the  other  policy,  and  that, 
if  such  receipt  and  acceptance  was  established, 
the  issue  should  be  found  against  plaintiff,  pre- 
ceded by  a  reading  of  the  judge's  minutes  of 
the  testimony,  is  Boffldentiy  fml  and  explicit, 
la  the  absaice  of  a  request  for  further  instruc- 
tions. 

8.  One  to  whom  a  policy  was  Issued  without 
his  knowledge,  and  who  did  not  Intend  to  ac- 
cept It  when  it  was  issued,  cannot  acc^t  It 
after  a  loss,  and  therefore  the  filing  of  proofs  of 
loss  on  such  a  policy  Is  not  an  acceptance,  and 
does  not  violate  a  condition  of  a  previously  Is- 
BUed  iKilicy  against  additional  insarance. 

4.  A  contention  between  the  parties  to  a  pol- 
icy as  to  whether  additional  Insnrance  had  been 
taken,  which  would  render  the  policy  void.  Is 
not  a  "disagreement  as  to  the  amount  of  the 
loss,"  thoagh,  if  both  policies  had  been  valid, 
the  loss  would  have  been  divided;  and  there- 
fore, where  such  contention  was  the  only  dis- 
agreement claimed,  lack  of  fnlineaa  in  an  in- 
Btmctlon  as  to  disagreement  aa  to  tha  amount 
of  loBB  was  not  error. 

Appeal  from  superior  court,  Lenoir  coun- 
ty; Coble,  Jadga, 


Action  by  John  L.  Nelson  and  S.  EL  Loftin 
-against  the  Atlanta  Home  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed. 

The  first  issue  submitted  to  the  jury  was: 
"Was  the  plaintiff  Nelson  the  ownv  oi  the 
said  building  destroyed?" 

Allen  &  Dortch,  for  appellant  QeOb  Bonn- 
tree,  tor  appellees. 

DOUGLAS,  J.  This  was  a  cItH  actloD  on 
a  policy  of  fire  Insurance  issued  by  tbe  de- 
fendant to  the  plaintiff  Nelson  as  ownw, 
and  payable  to  the  plaintiff  Loftin  as  mort- 
gagee, In  which  waa  tbe  following  condi- 
tion: "This  entire  policy,  unless  otherwise 
provided  by  agreement  Indorsed  hereon  or 
added  hereto,  shall  be  void  if  the  insured 
now  has,  or  shall  hereafter  make  or  procure, 
any  other  contract  of  insurance,  whether 
valid  or  not,  on  property  covered  in  whole  or 
In  part  by  this  policy."  The  defendant  al- 
leges that  tblB  condition  waa  broken  by  the 
issuance  to  the  plaintiff  Nelson  of  a  policy 
of  Insnrance  covering  the  same  property  by 
the  Western  Assurance  Company  of  Toron- 
to, Canada.  The  plaintiff  Nelson  maintains 
that  this  latter  policy  was  Issued  without 
hla  knowledge  or  procurement  and  was  nev- 
er accepted  by  him.  Nine  issues  were  sub- 
mitted to  tbe  jury  without  objection,  all  of 
which  were  found  for  the  plalmtiffs. 

There  are  three  exceptions,  all  to  the 
charge.  The  first  was  to  the  charge  on  tbe 
first  issue,  where  his  homx  told  tbe  jury  that 
If  they  believed  the  evidence  they  would 
answer  this  issue  "Tes."  We  see  no  error 
therein.  The  plaintiffs  Introduced  two  deeds 
covering  the  land  In  question  to  N^son,  who. 
In  his  testimony.  Identified  the  land.  There 
was  no  other  evidence  on  this  Issue,  and,  as 
It  was  direct  full,  and  uncontradicted,  the 
jury  could  come  to  no  other  possible  con- 
clusion If  they  believed  It  Its  credibility 
waa  lcf1>  to  them,  and  the  charge  of  hie 
honor  amounted  practically  to  telling  them 
what  would  be  the  legal  effect  of  the  facts  If 
found.  Hannon  v.  Orifzard,  89  N.  C.  116; 
Galther  v.  Ferebee,  60  N.  a  SIO;  Chemical 
Co.  V.  Johnson,  101  N.  a  223,  7  S.  B.  770,  776; 
Purifoy  V.  Railroad  Co.,  108  N.  C  100,  12  S. 
B.  741.  The  poasesBlon  of  land  under  a  deed 
apparently  good  and  sufficient  properly  ac- 
knowledged and  recorded,  and  unlmpeached, 
is  sufficient  evidence  of  title. 

The  second  exception  was  "to  the  charge 
upon  the  third  Issue,  for  that  his  honor  did 
not  present  the  contentions  of  the  defendant 
and  did  not  explain  tbe  law  arialng  upon  a 
conalderaUon  of  the  evidence  bearing  upon 
this  Issue."  The  Judge,  after  reading  to  the 
Jury  hla  notes  of  tbe  evidence  at  the  begin- 
ning of  hlB  charge,  instructed  them  sb  .  fal- 
lows on  this  IsBue:  'TTbe  third  Issue  submit- 
ted to  the  Jury  Is.  ^d  the  plaintiffs  have,  at 
tbe  time  of  the  Issuing  of  the  policy  of  Insnr 
ance,  or  did  they  afterw«ito^ije,^^ei 
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contract  of  inea ranee,  whether  ralld  or  not, 
on  the  property  cov^ed  by  tbe  policy  of  In- 
Borance?  The  burden  of  this  iasue  Is  upon 
tbe  defendant  to  show  by  tbe  greater  weight 
of  the  erfdence  that  the  plaintiffs  did  have 
another  contract  of  Insurance,  whethw  valid 
or  not,  on  the  property  coTered  by  tbe  policy 
of  insurance.  The  defendant  contends  that 
the  iriaintiffs  did  have  another  contract  of 
Insurance  on  the  property  corwed  by  the 
policy  of  Insurance.  It  'contends  that  the 
plaintiffs  had  received  and  accepted  from 
the  Western  Assurance  Ccunpany  a  policy 
for  three  thonaand  dollars  on  tbe  property 
covered  by  the  policy  of  insurance  sued  on. 
The  plaintiffs  contend  that  they  had  no  oth- 
er policy  on  this  prc^ierty.  This  Is  for  tbe 
jury  to  determlae  from  the  evidence  In  the 
case.  If  Nelson  received  and  accepted  a 
policy  at  insurance  from  the  Western  As- 
surance Company, — a  policy  covering  the 
property  covered  by  the  policy  sued  on,— 
then  the  Jury  will  answer  the  third  Issue 
*Te«.'  If  the  defendant  has  failed  to  show 
the  affirmative  of  the  third  Issne  by  a  great- 
er weight  of  evidence,  then  tbe  Juty  win  an- 
swer the  third  Issue  'No.' "  We  think  this  Is 
snffldoitly  explicit,  taken  in  connection  with 
the  testimony.  The  simple  qnestlMi  at  la* 
sue  was,  not  whethw  the  policy  of  the  West- 
ern Assorance  Company  was  valid,  .bat 
whether  it  was  accepted  by  the  plaintiff  Nel- 
son. There  can  be  no  possible  question  of 
raitlflcatlon,  which  Is  the  subsequent  affirm- 
ance or  adoption  of  tbe  act  of  another,  or  of 
tbe  voidable  contract  of  the  party  himself. 
There  is  no  pretense  that  Nelscai  anthorlsed 
Mtdgette  to  Issue  this  p(^cy,  and  the  only 
evidence  ot  its  ^cc^tanee  by  N^son  was 
the  fact  that  he  did  not  return  it  imme- 
diately upon  receipt,  and  that  after  the  fire 
he  sent  to  the  Weetem  Assurance  Company 
a  i»tK>f  of  loss  cwitatnln^  the  remarlcable 
statement  that  "this  policy  was  issued  by 
your  company  through  its  agent  voluntarily, 
and  without  the  knowledge  or  procurement 
of  this  affiant"  It  Is  needless  to  say  that  he 
got  nothing  fnmi  this  company,  and  yet  this 
is  relied  on  as  a  ratification.  A  ratification 
of  what?  Surely  not  of  the  policy,  for  It  will 
scarcely  be  contended  that  the  assured  can, 
after  the  prop«*ty  Insured  baa  been  destroy- 
ed, accept  a  policy  issued  without  his  knowl- 
edge or  procurement,  and  which,  at  the  time 
of  issue,  he  never  Intended  to  acc^t  In 
the  absence  of  any  prayer  for  fuller  in- 
Btmctlons,  we  think  the  charge  sufficient. 
Morgan  v.  Smfth,  77  N.  C.  ST;  King  v.  Black- 
wen,  96  N.  C.  322,  1  S.  E.  485;  Morgan  v. 
Lewis,  95  N.  C.  296;  Boon  v.  Muiphy.  108  N. 
a  187,  12  &  EL  1032;  Wllley  T.  Railroad,  96 
N.  a  308,  1  S.  n.  446. 

The  third  and  last  exception  was  "to  the 
charge  upon  the  eighth  Issue,  for  that  his 
htmor  did  not  present  tbe  contentions  of  the 
defendant,  and  did  not  explain  the  issue  or 
the  law  arising  thereon."  Tbe  charge  on 
that  Issne  was  as  follows:  "The  eighth  Is* 


.sue  Is,  has  there  been'  any  disagreement  be- 
tween tbe  plaintiffs  and  the  defendant  as  to 
the  amount  of  loss  prior  to  the  commence- 
ment of  this  action?  The  plaintiffs  con- 
tend that  there  has  been  no  disagreement  be- 
tween them  and  defendant  aa  to  the  amount 
of  loss,  prior  to  the  commencement  of  this 
action,  and  the  burden  of  showing  that  there 
was  no  such  disagreement  Is  on  the  plain- 
tiffs, and  they  must  show  this  by  a  pre- 
ponderance of  evidence,  and.  If  they  have 
done  so,  th^  the  jury  will  answer  the  Issue 
*No.*  If  there  was  a  dlsagreemmt  between 
the  plaintiffs  and  defendant  prior  to  the 
commencement  of  this  acUon,  the  Jury  will 
answer  this  Issue  'Yes.'"  We  might  have 
some  difficulty  about  this  portion  of  the 
charge,  were  there  any  merit  In  the  de- 
fendant's contention  relating  thereto,  -which 
is  so  purely  technical  as  almost  to  furnish  its 
own  answer.  It  Is  as  follows:  "The  defend- 
ant contended  before  tbe  court  and  Jury,  up- 
on the  eighth  Issue,  iqmn  that  the  nndlspotod 
evidence  of  a  dlsagreemmt  aa  to  the  amount  of 
loss,  that  there  had  always  been  a  disagree- 
ment as  to  the  Issnlng  and  validity  of  the 
Western  Assurance  policy,  and,  If  It  was 
valid,  both  poUdes  aggregated  more  than 
the  entire  loss,  and,  both  containing  the 
three-fourths  value  clause,  the  loss  that 
would  fall  on  the  defendant  must,  tn  any 
event,  be  less  than  92.000."  The  real  conten- 
tion of  the  defendant  was,  not  what  amount 
It  should  pay  the  plaintiffs,  but  whether  It 
should  pay  them  anything  at  sll,  as  It  set 
up  the  policy  In  the  Western  Assurance  Com- 
pany, not  In  dlmlnntVm  of  the  recovery,  but 
as  a  bar  to  the  action.  There  was  no  dis- 
agreement as  to  the  value  of  the  property 
destroyed,  three*fourths  of  whldi  Is  largely 
in  excess  of  the  defendanl^s  policy.  As  we 
see  no  substantial  error  In  the  <diais«f  the 
Judgment  Is  afflrmsd.  Afflrnwid, 


■    (ISO  N.  0.  141> 

SPBtJIIX  V.  N0BTHWB8TBRN  UDT.  LIFB 

ms.  CO. 

(Si^reme  Oonrt  of  North  Carolina.    April  6» 
1887.) 

larm  iKBuaAnoB  —  SmoiDs  bt  AsnrasD  —  Dt- 
BBcrme  Vbbdiot  •— pRsainirTioH  —  Kbbuttal 
—  ScrrioisHOT  or  Btidsxcs  —  Bukdsr  or 

Paoop. 

1.  Where  a  life  policy  provides  that  If,  within 
two  years  from  the  date  thereof,  "the  said  as- 
sured shall,  whether  sane  or  insane,  die  by  hla 
own  hand,  then  this  policy  shall  be  nail  and 
void,"  the  insorer  Is  protected  from  all  llabUIty 
if,  within  the  two  years,  suicide  shall  be  com- 
mittal by  the  assiued,  whether  sane  or  insane. 

2.  The  word  **inBane'*  implies  every  degree  of 
unsoQDdness  of  mind,  and  the  liability  of  the  In- 
auxet  is  not  effected  by  the  degree  of  insanity. 

S.  In  an  action  on  a  life  policy,  void  if  the 
assured  committed  suicide,  the  issuing  of  the 
policy  and  the  death  of  the  assured  made  a 
prima  fade  case  for  plaintiff.  Defendant  then 
read  in  evidence  the  proctf  of  claim  famished  by 
plnintiS,  in  which  the  canse.of  death  the  as- 
snred  was  stated  as  "pistol  shot  from  his  own 

hand."  This  adndssion  if^^f^g^l4jnfO@Pg>^e 


40 


ZI  SOUTHBASTBBN  BEFORTEB. 


(N.  C. 


contradicted  by  nlniutlff.  Held,  that  the  burden 
ot  proof  was  shifted  to  plaintiff,  and  a  verdict 
was  properly  directed  for  defendant, 

4.  The  expression  "died  by  bis  own  hand,"  in 
■  proof  of  wath,  was  equivalent  to  "suicide." 

Appeal  from  sapcrlor  court,  PranlUln  cotm- 
ty;  Boykln.  Judge. 

Action  b7  Mrs.  Sarah  F.  Spralll  against  the 
Northwestern  Mutual  Ufe  Insurance  Compa- 
ny. From  a  Judgment  in  favor  of  defendant, 
{dalntiff  appeals.  No  error. 

F.  3.  SprullI  and  C.  M.  Cooke  &  Son,  for  ap- 
pellant. Battle  &  Mordecal  and  F.  H.  Bus- 
bee,  for  ai^iellea 

DOUGLAS,  J.  This  l8  an  action  by  Mrs. 
Sarah  F.  Spruill  against  the  Northwestern 
Life  Insurance  Oompany  to  recover  the 
amount  of  a  policy  of  insurance  Issued  to  her, 
as  beneficiary,  upon  the  life  of  ber  hasband, 
William  T.  SprullI.  The  policy,  issued  on 
the  2d  day  ot  October,  1894,  provided  that  if, 
within  two  years  from  the  date  thereof,  "the 
Bald  assured  shall,  whether  sane  or  Insane, 
die  by  his  own  hand,  then  this  policy  shall  be 
null  and  void."  The  assured  died  on  the  24th 
day  of  July,  1895,  from  the  effects  of  a  "pistol 
shot  In  his  own  hands,"  as  stated  in  the  proof 
of  loss  fm^lshed  to  the  defendant  by  the 
plaintiff  as  required  by  the  terms  of  the  pol- 
icy. The  complaint,  among  other  material 
allegati(»iB,  alleged  "that  on  the  24th  day  of 
July,  1895,  at  and  in  the  county  of  Nash,  the 
said  William  T.  SprulU  died,"  without  stating 
in  any  manner  the  cause  of  his  death.  The 
answer  of  defendant  company  set  up,  as  a 
complete  defense  against  any  recovery,  the 
date  and  terms  of  the  policy,  and  the  date 
and  manner  of  death  of  the  assured,  as  above 
set  fortb.  The  court  held  that  the  burden  of 
proof  rested  upon  the  defendant 

During  the  progress  of  the  trial  the  plain- 
tiff proposed  to  ask  one  W.  T.  Clark,  her  own 
witness,  as  to  the  mental  condition  of  the  as- 
sured at  the  time  of  the  killing.  The  defend- 
ant objected,  the  objection  was  sustained,  and 
the  plaintiff  excepted.  There  is  no  error  In 
the  exclusion  of  such  testimony,  as,  In  our 
view  of  the  law,  as  applicable  to  policies  like 
ttte  one  In  suit,  the  mental  condition  of  the 
assured  at  the  time  of  the  killing  Is  entirely 
immaterial.  It  Is  well  settled  that  under  the 
old  forms  of  life  Insurance  policies,  in  which 
It  was  provided  that  the  insurer  should  not 
be  liable  If  the  assured  "committed  suicide," 
or  "died  by  his  own  hand,"  the  [>ollcy  was  not 
vitiated  wlien  the  assured  was  insane  at  the 
time  of  suicide.  Borradalle  v.  Hunter,  5  Man. 
&  Q.  668;  Insurance  Co.  v.  Terry,  15  Wall. 
680;  Blgelow  v.  Insurance  Co.,  93  U.  S.  284; 
and  a  long  line  of  decisions  Identical  there- 
with in  the  lai^e  majority  of  the  states.  In 
view  of  these  decisions,  the  insurance  com- 
panies began  to  insert  the  words  used  In  this 
policy,  or  words  equivalent  thereto.  As  the 
expressions  "committed  snldde,"  and  "died  by 
his  own  hand,"  w&x  held  synonymous,  the 
words  added  thereto,  "aane  or  Insane,"  or 


"feloniously  or  otherwise,"  are  regarded  as 
equally  synonymous,  and  Intended  to  protect 
the  Insurer  from  all  liability  where  the  as- 
sured committed  suicide,  whether  sane  or  in- 
sane, and  regardless  of  the  d^ree  of  Insani- 
ty. After  careful  consideration,  we  are  of 
opinion  that  su<4i  Is  tbe  legal  effect  of  the 
provisions  of  this  policy.  A  policy  of  insur- 
ance Is  a  contract,  and  sbonld  be  constraed, 
Uke  all  other  contracts.  In  such  a  way  as  to 
carry  out  the  manifest  Intention  of  the  par- 
ties, unless  sMue  of  Its  provisions,  conditions, 
or  limitations  are  contrary  to  law  or  to  pul)- 
llc  policy.  It  was  clearly  the  intention  of  the 
policy  of  insurance  In  this  case  to  protect  the 
insurer  from  all  liability  for  any  form  of  sui- 
cide, and  we  do  not  see  bow  snch  protective 
condltlonB  are  in  any  way  in  violation  of  law, 
or  of  any  settled  rule  of  public  policy.  Nor  Is 
the  liability  of  the  Insurer  affected  by  tiie 
degree  of  Insanity,  the  word  "insane"  imply- 
ing every  degree  of  unsoundnees  of  mind. 
The  distinction  drawn  by  some  eminent  an- 
tiioritles  in  cases  of  self-kUUng  by  an  insane 
person,  "whether  his  unsoundness  of  mind  Is 
such  as  to  prevent  him  from  understanding 
the  phy^cal  nature  and  consequences  of  his 
act,  or  only  such  as  to  prevent  him,  while 
foreseeing  and  premeditating  its  physical  con- 
sequences, from  tmderstandlng  its  moral  na- 
ture and  ajq>ect,"  does  not  commend  Itself  to 
onr  better  Judgment.  It  seems  to  belong 
rather  to  the  domain  of  speculative  psycholo- 
gy than  to  the  practical  administration  of  the 
law.  The  determination  of  that  ^adowy 
line  between  mental  twilight  and  nlgbt, 
where  the  last  faint  rays  of  reason,  resting 
for  a  moment  on  the  boriz<»i  of  the  'mind, 
fade  away  into  utter  darkness,  Is  practically 
beyond  the  power  of  finite  understanding, 
and,  to  the  Jury,  would  necessarily  be  a  mat- 
ter of  mere  speculation,  depending  more  upon 
their  sympathy  than  their  Judgment.  Of 
course,  the  above  rule  does  not  Include  death 
by  accident  or  mistake,  such  as  the  accidental 
discbarge  of  a  pistol  In  the  bands  of  the  as- 
sured, or  poistm,  or  an  overdose  ot  medicine 
taken  by  mistake.  There  must  be,  at  least 
physically,  some  suicidal  intent,  no  auMa 
how  far  removed  from  a  responsible  mental 
operation.  We  believe  this  rule  to  be  In  ac- 
cordance with  the  better  line  of  dedslons  ih»- 
vailing  in  the  majority  of  courts. 

In  the  leading  and  well-consldered  case  of 
De  Gogorza  v.  Insurance  Oo.,e5  N.Y.  236,  the 
court  says:  "We  have  therefore  only  to  con* 
sider  the  Interpretation  to  be  given  to  the 
language  of  the  contract  of  insurance,  for 
no  question  is  made  but  that  It  was  fully  un- 
derstood and  agreed  to  by  both  parties.  It 
can  scarcely  be  doubted  that  an  Insurer  of 
the  life  of  a  person  may,  by  apt  language, 
guard  himself  from  liability  for  all  disasters, 
if  the  exemption  does  not  contravene  public 
policy.  He  may  provide  that  if  the  assured 
shall  die  of  the  smallpox,  or  any  other  speci- 
fied disease  of  the  body,  be  would  not  be 
liable;  and  tham  appeaxb  to  be  no  .reason 
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why  he  may  Bot  irnard  hlms^  against  lia- 
bility If  death  reEults  from  any  disease  of 
the  mtnd.  Indeed,  it  ts  said  by  Bapallo,  J., 
In  Van  Zandt  t.  Insurance  Co..  65  N.  Y.  169, 
'that  no  rational  donbt  can  be  entertained 
that  a  condition  ezKnpting  the  Insoren  from 
liability  In  case  of  the  death  of  the  assured 
by  his  own  band,  whether  sane  or  Insane, 
wonld  be  valid  If  mntnally  agreed  upon  be- 
tween the  Insurer  and  the  Insured,'  and  then, 
In  substance,  adds  that,  If  nothing  Is  said 
with  respect  to  insanity,  the  resnit  Is  that  a 
party  does  not  *dle  by  his  own  hand*  tf  his 
deatii  happens  from  the  involuntary  act  of  & 
madman.  This  view  of  the  auestlon  is  bat 
a  very  concise  and  accurate  statement  of 
the  law  as  announced  in  cases  previously  ad- 
judged. •  •  •  The  word  'insane,*  or  'In- 
sanity,' ordinarily  Implies  every  degree  of 
the  unsoundness  of  mind;  and  in  this  case 
we  assumed  that  the  assured  was  In  the  very 
last  degree  mad  or  insane,  so  that  the  mere 
act  of  8eIf>destruction  was  wholly  Involun- 
tary." After  revlewtx^  some  of  the  leading 
cases  the  court  concludes:  "We  prefer  to 
place  our  decision  npon  the  ground  that  the 
words  of  the  proviso  in  the  policy  before  us, 
by  plain  rules  of  Interpretation,  exempt  the 
Insurer  from  liability.  That  this  language, 
In  view  of  previous  dedalons,  was  Inserted 
for  such  a  purpose,  cannot  be  doubted,  and 
that  it  was  agreed  to  by  both  the  insured 
and  the  Insurer  is  not  questioned,  and  that 
It  Is  a  provision  allowed  by  law  no  one 
denies.  We  are  to  say  from  these  words 
what  the  partleB  must  have  Intraded,  and 
we  cannot  prc^rly  say  that  additional 
words  having  no  meaning  were  inserted  In 
the  contract;  and,  If  they  mean  anything,  It 
Is  Just  what  the  words  commonly  import, 
and  that  is.  If  death  ensues  from  any  phys- 
ical movement  of  the  hand  or  body  of  the 
assured,  proceeding  from  a  partial  or  total 
eclipse  of  the  mind,  the  Insurer  goes  free." 
In  Scarth  v.  Society,  75  Iowa,  346,  39  N.  W. 
658,  the  court  says:  "We  think  that  the  bet- 
ter ml^  and  the  logical  conclusion  of  all 
the  above  cases,  ts  that  the  condition  In  the 
p<^cy  was  intended  to  include  self -destruc- 
tion, no  matter  what  the  mental  condition  of 
the  Insured  was  at  the  time  of  the  act  which 
cauaed  the  death.  Of  course,  the  policy  was 
never  Intended  to  include  death  by  accident, 
as  by  taking  poison  by  mistake,  the  ac- 
cidental discharge  of  a  gun  or  pistol  held  in 
the  hands  of  the  insured,  or  the  like.  It 
means  all  suicidal  acts,  whether  such  as  are 
demonstrated  as  criminal,  or  sucb  as  are  the 
offspring  of  insanity."  This  construction  ap- 
pears to  have  been  subsequently  followed  In 
the  supreme  court  of  the  United  States,  as 
well  as  New  York  and  the  majority  of  the 
leading  Insurance  states.  Bigelow  v.  Insur- 
ance Go^  supra;  Insurance  Co.  v.  McConkey, 
127  U.  S  661,  8  Sup.  Ot  1360;  Insurance  Co. 
T.  Akens,  160  U.  S.  468,  14  Sup.  Gt.  155;  Ri- 
ley T.  Insurance  Co.,  25  Fed.  816;  Billings  v. 
(■umanoe  Oow,  64  Y t.  78,  24  Atl.  666;  Chap- 


man T.  Insurance  Co.,  6  Blss.  238,  Fed.  Gas. 
NO.  2,606;  Penfold  v.  Insurance  Go.,  85  N. 
Y.  S18;  Adklns  v.  Insurance  Co.,  70  Mo.  27; 
Pierce  v.  Insurance  Co.,  34  Wis.  389;  Asso- 
ciation T.  Payne  fTex.  Civ.  App.)  32  8.  W. 
1066.  In  Insurance  Cb.  v.  Akens,  supra,  the 
court,  while  affirming  the  Judgment  In  favor 
of  the  plaintiff,  distinctly  recognized  the 
principle  herein  adopted,  by  the  following  dis- 
tinction (page  475,  150  V.  8.,  and  page  157, 
.  14  Sup.  Ct) :  "The  clause  [then  under  con- 
struction] contains  no  such  significant  and 
dedslTe  words  aa  Nile  by  salclde,  sane  or  In- 
sane,' as  In  Bigelow  v.  Insurance  Co.,  supra, 
or  by  'suldde,  felonious  or  otherwise,  sane  or 
insane,*  aa  In  Insurance  Oo.  v.  McConkey,  127 
U.  S.  061, 8  Sup.  Ct  1360."  In  the  case  before 
ns,  any  possible  hardship  arising  fnmi  the  ex- 
clusion of  all  liability  for  death  from  suicide  is 
met  by  the  t^mlnation  of  thia  condition  after 
the  lapse  of  two  years  from  the  date  of  the 
policy,  which  then  becomes  Incontestalde.  The 
question  of  the  possible  waiver  of  such  a  con- 
dition by  the  acceptance  of  prmlums  after 
the  Insured  was  wholly  or  partially  insane, 
or  threatened  with  insanl^,  Is  not  before 
us. 

The  only  exception  remaining  for  ua  to  con- 
sider is  that  of  the  plaintiff  to  the  action  of 
the  trial  Judge  In  directing  the  Jury  to  an- 
swer the  issue  in  the  affirmative.  The  only 
issue  was  as  follows:  "Did  William  T. 
SprullI  die  by  his  own  hand  within  two  years 
from  the  date  of  the  policy  sued  on?*  The 
force  of  this  exception  depends  upon  the  con- 
sideration of  several  Important  principles. 
The  action  of  the  Judge  can  be  sustained  only 
under  the  doctrine,  firmly  established  In  this 
state,  that  where  there  Is  no  evidence,  or 
a  mere  scintilla  of  evidence,  or  the  evidence 
la  not  auffldent,  tn  a  Just  and  reasonable 
view  of  It,  to  warrant  an  Inference  of  any 
fact  in  Issue,  the  court  should  not  leave  the 
Issue  to  be  passed  upon  by  the  Jury,  but 
should  direct  a  veMlct  against  the  parry 
upon  whom  the  burden  of  proof  rests.  Cov- 
ington V.  Newberger,  99  N.  O.  528,  6  S.  13. 
205,  citing  Brown  v.  Klnsey,  81  N.  O.  245; 
Best  V.  Frederick,  84  N.  O.  176;  State  v. 
White.  89  N.  C.  462;  State -v.  PoweU,  94  N.  C. 
965.  That  the  verdict  should  be  directed 
against  the  party  on  whom  rests  the  burden 
of  proof  Is  the  essence  of  the  rule.  We  have 
examined  the  large  number  of  citations  in 
the  elaborate  brief  of  the  learned  counsel 
tor  the  defendant,  and  cannot  find  a  single 
case  of  a  direction  to  the  contrary.  In  Puri- 
foy  T.  Ballroad  Co.,  108  N.  C.  100,  12  S.  B. 
741.  the  direction  was  in  favor  of  the  defend- 
ant upon  a  counterclaim  aa  well  as  the  orig- 
inal cause  of  action,  bat  they  twth  depended 
upon  the  aame  state  of  facts;  and,  as  tiiera 
waa  no  conflict  in  the  testimony,  the  case  prac- 
tically reaolved  Its^  Into  mere  questions  of 
law.  The  doctrine  under  discussion  Is  of 
English  origin,  and  of  comparatively  recent 
acceptance  In  this  state.  The  case  of  Wltt- 
kowsky  T.  Waason,  71  N.  O.  461,-^as  ap-. 
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parently  the  first  autboritatlTe  expoBltlon  of ' 
the  doctrine  aa  It  now  stands,  although  dt- 
inst  the  case  of  State  v.  Vinson.  68  N.  0.  83S. 
The  former  case,  emphasized  by  the  quall- 
fled  assent  of  Justice  Beade  and  the  nnqnall- 
fled  dissent  of  Jnatlce  Bynnm.  cites  with  the 
warmest  approval  the  following  quotation 
from  the  opinion  of  W^es,  J.,  d^vered  In 
the  English  cooit  of  exctaeqno'  chamber,  to 
wit:  "There  Is  In  every  case  a  preUmlnaxy 
question,  which  Is  one  of  law,  viz.  whether 
there  Is  any  evidence  on  which  the  jury  could 
properly  find  the  question  for  the  party  on 
whom  the  onus  of  proof  lies.  If  there  is  n6t.. 
the  Judge  ought  to  withdraw  the  gnestion 
from  the  Jury  and  direct  a  nonsuit  If  the 
onus  Is  on  the  plalntlll,  or  direct  a  verdict  for 
the  plaintiff  If  the  onus  la  on  the  defendant 
It  was  formerly  considered  necessary  In  all 
cases  to  leave  the  question  to  the  Jury  if 
there  was  any  evidence,  even  a  scintilla,  in 
support  of  the  case;  but  It  is  now  settled 
that  the  question  for  the  Judge  (subject,  of 
course,  to  review)  Is,  as  stated  by  Maule,  J.. 
In  Jewell  v.  Parr,  13  O.  B,  916,  not  whether 
there  is  literally  no  evidence,  but  whether 
there  Is  none  that  ought  reasonably  to  sat- 
isfy the  Jnry  that  the  fact  songht  to  be 
proved  U  established."  Reade,  J.,  assenting, 
says:  "I  assented  to  the  decision  as  deliver- 
ed in  the  opinion  of  Brother  Rodman,  upon 
the  explanation  therein  that  it  was  not  to  be 
interpretated  as  an  innovation  upon  the  es- 
tablished role  that  the  Jury  are  the  sole 
judges  of  the  weight  of  evidence,  without 
any  Intimation  of  opinion  on  the  part  of  the 
Judge."  The  rule  laid  down  in  that  opinion 
Is  now  too  firmly  established  to  be  ques- 
tioned, but  It  can  be  carried  no  further  with- 
out dangerously  Infringing  upon  constlta- 
tlonal  provisions.  His  honor  had  already 
ruled  that  the  burden  of  - proof  rested  upon 
the  defendant,  and,  we  think,  properly  so. 
The  prraumptlon  is  always  against  suicide, 
as  it  1b  contrary  to  the  general  conduct  of 
manlclnd.  Mallory  v.  Insurance  Oo.,  47  N.  Y. 
M,  dted  and  approved  In  Insurance  Co.  t. 
McCtonkey,  supra;  Insurance  Oo.  v.  Akens, 
supra.  It  is  further  held  that,  where  the 
words  of  a  policy  do  not  clearly  Indicate  the 
Intention  of  the  parties,  the  courts  should 
lean  to  that  interpretation  which  is  most  fa- 
vorable to  the  assured.  McGonkey's  Case, 
supra,  citing  a  large  number  of  cases.  If 
the  verdict  of  the  jury  is.  In  the  opinion  of  the 
court,  against  the  weight  of  evidence,  It  can 
be  set  aside,  and  to  the  proper  exercise  of 
this  discretion  there  can  be  no  objection. 
But  to  permit  the  judge  to  pass  upon  the 
snfflciency  of  the  evidence  necessary  to  re- 
but a  legal  presumption  without  submission 
to  the  Jury  would  Infringe  upon  the  ex- 
clusive powers  of  the  Jury.  Hardlson  t. 
Baibroad  Co.  (at  this  term)  26  S.  E.  630.  The 
determination  of  the  necessary  character  and 
legal  effect  of  that  evidence  belongs  to  the 
cotut,  as  a  Question  la  law,  bat  its  w^bt 


most  be  left  with  Oie  Jnry,  as  a  matter  of 
fact  Wittkowsky  v.  Wasson,  supra;  Best 
V.  Frederick,  84  N.  C.  176;  State  v.  Powell, 
94  N.  a  966;  State  T.  HcBryde^  97  N.  C. 
386,  1  8.  B.  925;  Powers  v.  Srwtai,  108  N.  O. 
622.  13  B.  D.  a08;  State  v.  Chancy,  110  N. 
C.  607,  14  a  B.  780;  Young  v.  Alford.  118  N. 
C.  216,  23  8.  EL  978;  and  numerous  other 
cases.  The  rule  laid  dovni  in  some  anthorl- 
ties,  that,  wherever  the  Jn^e  would  be  Justi- 
fied in  setting  aside  the  vo^ct  as  agaln^ 
the  weight  of  evidence,  be  wonM  be  equally 
jnstlfled  In  taking  the  case  from  the  Jury  and 
directing  a  verdict,  cannot  receive  our  sanc- 
tion. It  is  not  the  law  In  North  Carolina,  and 
never  can  be,  nnder  our  present  constitution. 

"The  ancient  mode  of  trial  by  jury"  guar- 
antled  by  the  nmstitutlon  is  that  at  common 
law,  and  is  none  the  less  the  right  of  the  cltl- 
sen  than  it  was  of  the  subject  Direction  of 
a  verdict  and  granting  a  new  trial  are  es- 
sentially different  In  nature  and  effect  The 
one  r^rnl&teB  the  trial  by  jury,  the  other  de- 
nies It;  the  one  recommtte  the  case  to  the 
Jnry.  the  other  takes  It  away  completely;  the 
one  merely  reopens  the  case  for  a  fairer  trial, 
while  the  other  ends  It  without  redress,  save 
the  precarious  method  of  appeal,  where  find- 
ings of  fact  can  be  reviewed  only  from  the 
meager  notes  of  the  judge  and  the  uncertain 
recollection  of  counseL  The  mere  fact  that 
the  judge  can  never,  save  by  waiver  or  con- 
sent, render  a  verdict  but  can  direct  It  only 
In  the  name  of  the  Jnry,  shows  the  intent  and 
spirit  of  the  law.  These  principles  are 
"fundamental,"  and  "a  frequent  recurrence" 
th^eto  Is  of  constitutional  obligation.  The 
issuing  of  the  policy  and  the  death  of  the  as- 
sured, alleged  in  the  complaint  and  admitted 
in  the  answer,  made  a  prima  facte  case  for 
the  plaintiff.  The  onus  was  thus  shifted 
by  the  pleadings  to  t^ie  defendant,  and  VFas 
assumed  by  It  Aftae  the  conclusion  of  Its 
oral  testimony,  the  defendant  read  In  evi- 
dence the  proof  of  claim  sent  on  to  the  de- 
fendant by  the  plaintiff,  In  which  It  was 
steted  that  the  cause  of  death  of  the  assured 
was  "pistol  shot  from  his  own  hand."  This 
statement  unexplained,  was  an  admission  of 
suicide,  and  at  once  shifted  the  burden  of 
proof  upon  the  plaintiff.  Insurance  Co.  v. 
Newton,  22  Wall.  82;  Insurance  0>.  v.  Htg- 
ginbotham,  96  U.  S.  380  The  cause  of  death, 
as  given,  when  unexplained,  negatives  the 
accidentel  discharge  of  the  pistol;  for  the 
expression  "died  by  his  own  hand,"  which, 
in  ite  broadest  satse,  might  include  accident- 
al death,  has  beoi  uniformly  given  by  the 
courts  a  well-recognlEed  meaning,  as  being 
equivalent  to  "suicide."  The  plaintiff,  though 
she  went  on  the  stand  herself,  In  no  wise 
contradicted  this  import  of  the  words,  nor 
did  she  testify  to  any  fact  tending  to  show 
that  she  had  used  them  by  mistake  or  inad- 
vertence. Her  admission,  unexplained  and 
nncontradicted,  justified  his  homw*!  direc- 
tion to  the  Jnry.  No  error. 
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WAOHOVTA  LOAN  &  TRUST  OO.  T. 
FORBES  et  aL 

(Sajpciiw  Court  of  North  GaroUna.  April  9, 

.  1897.) 

FUIR>in.BNT  CoinriTl.IIOBB— IlTTBirT— BURDB!!  OF 

Faoor— Eti  dbkcb— Ikstkdotions. 

1.  la  an  actioa  to  racate  a  sale  ob  Id  fraud  of 
c-reditora,  plaintiff  mut  proTe  a  trandnlent  in- 
test,  when  no  wemmption  of  frand  iB-ialied 
hr  any  rdatlon  tetmen  the  partfe*  to  the  sale. 

2.  In  reciting  the  MTeral  gronnds  on  which 
the  jary  might  find  a  sale  Told  ai  In  fraud  of 
credltora,  the  court  inadTerteotly  used  the  con- 
jnnctiTc  "and,"  bat  further  on  in  the  charge 
stated  the  grounds,  properly  connecting  them 
■with  "or."  field,  that  the  error  was  cared. 

8.  Where  defendant  has  the  burden  of  proT- 
inc  the  good  faith  of  a  transaction,  he  may  re- 
ly on  eridence  Introdaced  by  plaintiff,  from 
whidi,  If  sufficient,  tiie  Jury  may  find  that  the 
trantaction  waa  bona  fide,  though  no  eridence 
was  introduced  by  defendant. 

4.  A  difference  of  $1,480  between  tiie  actual 
▼aloe  as  foond  by  the  jary  ($8,600)  and  the  pui^ 
chase  price  (¥7,070)  of  corporate  atocks  aggre- 
srating  at  par  $21,000,  but  whidi  had  no  market 
▼aloe,  does  not  alone  eonstitate  legal  traod  in  a 
aale  by  a  debtor  to  a  creditor. 

Appeal  from  atrpeiior  eonrt,  Forsytii  county; 
Brown,  Judge. 

Action  by  the  Wachovia  Loan  &  TriMt  Com- 
pany, recelrer  of  the  property  of  J.  W.  Als- 
pangh,  against  W.  3.  Forbes  and  another,  to 
vacate  a  sale  of  stocln.  From  a  judgment 
m  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Jones  &  ^tterson  and  A  BL  Bolton,  for 
appellant.  Watson  &  Bnxton,  Glenn  &  Man- 
ly, and  H.  R.  Scott,  for  appellees. 

FUKUUES,  J.  This  case  dlsdoees  these 
facts:  That  the  defendant  Alspangh.  being 
In  debt  to  tlie  defendant  Forbes,  bad  in  1888 
executed  to  Forbes  a  mortga^  deed  on  real 
estate  for  $10,000,  which  mortgage  had  not 
■Iwea  registered  on  the  9tb  of  February,  18M; 
that  prior  to  the  9th  Febmary,  1894,  the  de- 
fendant Alspangb  had  borrowed  of  defendant 
Forbes  other  sums  of  money,  not  embraced 
In  tbe  $10,(XX>  mortgage,  to  the  amount  of  $7,- 
000;  that,  as  a  security  for  this  last-mention- 
ed sum,  the  defendant  Alspangb  had  pawned 
with  the  defendant  Forbes  certificates  of 
mtoA-  which  he  owned  In  tbe  Bmplre  Plaid 
Mills,  in  the  A.  H.  Motley  Tobacco  Oompany, 
and  the  Cumberland  Mills  Company,  three 
corpo rated  companies  under  t2ia  above  names, 
amonnting  in  the  aggregate  to  over  $21,000 
par  value;  that  on  tlie  9th  day  of  February, 
1894,  the  defendant  Alspangh  sold  these 
stocks  to  the  defendant  Forbes  for  the  sum  of 
$7,000,  or,  in  other  words,  in  payment  of  the 
debt  for  which  they  were  pledged.  Alspangh 
waa  badly  Insolvent  at  this  time,  of  whidi 
fact  the  defendant  Forbes  had  notice,  and  on 
the  next  day  (February  10th)  AJspaagta  made 
a  general  asBljKnment  to  D.  Sdiendc,  as  trus- 
tee. Tbe  plaintiff,  as  receiver,  appointed  at 
tbe  instance  of  Judgment  creditors,  instltates 
thla  action  to  vacate  tltls  sale  of  stock  by 


defendant  Alspaugh  to  defendant  FoxIms,  up- 
on tiie  groimd  of  £caud.  Tbe  defuidant 
Forbes  answraa,  and  denies  tbe  aUegatlonB 
of  Ccand;  but  be  admits  In  bis  amended  an- 
swer that  on  the  9tli  day  of  Febmary,  1891, 
and  for  a  long  time  bcAne  tbait,  be  had  in  Us 
poe  session  tbe  stocks  mentioned,  which  be 
bdd  as  security  for  97,P0(^  loaned  to  tbe  de- 
fendant Alspai^;  and  on  Oat  day  It  was 
agreed  between  btm  and  Alspangh  that  he 
sboold  become  tbe  absolute  owner  of  tb«n, 
and  be  "thinks"  be  surrendered  to  Alspangb 
tbe  notes  be  held  as  evidence  of  this  $7,000 
Indebtedness.  On  the  trial,  tbe  deCen^ts 
offered  no  evidence;  but  plaintiff  offered  In 
evidence  a  deposition  of  defendant  Forbes 
taken  in  another  action,  as  declarations  and 
admissions  of  said  Forbes.  This  deposition 
famished  evidence  tending  to  show  knowl- 
edge of  AlQMUigl^s  Insolvency  on  tbe  0th  of 
February,  1^  and  that  Forbes  took  tbe 
stocks  In  satlsfactl(»i  ot  tbe  debt  tbr  wblcb 
tbey  were  pledged,  and  that  be  did  not  know 
the  value  of  said  stock,  and  made  no  Inquiry 
of  Alspangb  nor  any  one  else  as  to  tbelr 
value.  But  tt  also  tmded  to  show  tba  bona 
fides  of  the  transaction,  and  that  be  bad  paid 
$7,000  for  tbem,  wfaidi  be  alleges  ms  a  fair 
and  reasonable  loice  tor  these  stodcs. 

The  court  submitted,  witbont  objection,  the 
following  Issues  to  the  Jury:  (1)  "Waa  the 
sale  and  transfer  of  the  stocks  described  In 
the  complaint,  made  on  Febmary  0,  1894,  by 
J.  W.  Alspaugb  to  W.  S.  Forbes,  fraudulent 
and  void  as  to  the  creditors  of  Alspangh?" 
Answer:  "No."  (2)  "At  tbe  date  of  the  said 
sale,  to  wit,  Febrouy  0, 1894,  and  ptl<a  there- 
to, did  defendant  Forbes  bold  ibe  said  stock 
in  his  possession  as  ct^teral  secorlty  for  a 
debt  then  due  to  Forbes  by  Alspangh,  as  al- 
leged in  defendant's  answer?*  Answer: 
"Yes."  (ff)  'It  so,  what  sum  was  actually  dne 
and  owing  on  said  debt  by  Alspaogh  to 
Forbes.  Febmary  9,  18947'  Answer:  "$7,- 
070."  (4)  "What  was  tbe  actual  valoe  of  said 
sto<±  at  tbe  time  (rf  said  sale  r  Answer:  "$8. 
500." 

In  the  charge  of  tbe  court,  tbe  burden  of 
proof  vpon  the  first  Issne  (as  to  the  frandu- 
lent  intent)  was  put  upon  the  plaintiff;  but 
upon  tbe  second  issue  (as  to  the  transfer  of 
the  pledged  stock  by  Alspangb  to  Forbes)  the 
coart  put  the  burden  as  to  tbe  bona  fides  and 
fall  and  fair  consideration  on  tbe  defendants. 
The  plaintiff  complains  of  this  division  of  tbe 
subject  by  the  Judge,  and  insists  tbat  the  bur- 
den of  both  issues  should  have  been  put  upon 
the  defendants.  We  do  not  think  so.  Tbe 
two  Issues  were  as  distinct  as  If  they  bad 
been  In  separate  actions,  and  were  ^verned 
by  different  rules  and  distinct  principles. 
There  being  no  relation  between  the  defend- 
ants that  created  a  iNrasomption  of  fraud  as 
to  the  first  iBsn^  tbe  borden  waa  i^on  the 
plaintiff. 

But  as  to  the  second  issue,  where  It  was 
shown  and  admitted  that  the  defendant 
Alspangh  sustained  the  relation  of  pawner. 
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ftnd  Forbes  that  of  pawnee,  as  to  tbe  stocks, 
—a  relation  similar  to  that  of  mortgagee 
with  power  of  sale,— the  burden  changed  to 
the  defendants.  Story,  Ballm.  (9th  Bd.)  { 
322;  Rose  T.  Ooble,  Phil.  (N.  C.)  617.  And 
It  seems  to  be  well  settled  In  this  state  that 
where  a  mortgagee  with  power  of  sale  pur- 
chases the  reversion  In  tbe  property  mort- 
gaged, and  the  transaction  Is  attacked,  the 
burden  rests  upon  tbe  mortgagee  to  show 
that  the  sale  was  fair,  and  that  he  paid  a 
fair  and  reasonable  price  for  the  reTerslon. 
Lee  T.  Pearce,  68  N.  O.  87;  State  t.  Mitch- 
ell, 102  N.  O.  368,  9  S.  E.  702;  McLeod  T.  Bol- 
lard, 84  N.  C.  616,  86  N.  C.  210.  And,  this 
being  a  pledge  of  stocks  In  which  a  sale 
without  notice  would  pass  the  absolute  title 
to  the  purchaser  (Story,  BaUm.,  smpra),  the 
bailee  or  pawnee  must  be  subjected  to  the 
same  burdra  of  proof  aa  the  mortgagee,  who 
purchases  tbe  rererslon.  The  Jndge  wbo 
tried  the  case  observed  this  rule,  and  char- 
ged the  Juiy  upon  this  Issue  as  follows:  "In 
view  of  this  admission  [that  he  held  these 
stocks  as  a  pledge  before  the  9th  of  Febra- 
ary,  1894]  upon  the  part  of  the  d^endant, 
if  you  find  tbe  sale  was  made  without  fraud- 
ulent purpose  and  Intent  on  the  part  of 
Alspaugh,  the  burden  of  proof  shifts,  and 
It  becomes  tbe  duty  of  the  defendants  to 
fliow  that  such  was  fair,  and  that  It  was 
tnade  upon  full  and  fair  consideration;  and, 
if  tbe  def«idant  falls  to  show  that,  then 
the  law  declares  the  absolute  sale  of  the 
stocks  void."  This  seems  to  us  to  be  the 
law,  and  tt  was  fairly  presented  to  the  Jury. 

The  learned  counsel  excepted  to  the  charge 
of  the  court  where  It  Is  said  more  than 
once,  In  the  early  part  ot  the  charge  (upon 
the  first  Issue),  that  If  the  Jury  should  find 
that  this  transaction  '*waB  for  the  purpose 
of  hindering,  delaying,  and  defrauding  Als- 
paugh'a  credltOTS,  and  for  the  ease  and  eom- 
fort  of  defendant  Alspaugh,"  it  would  be 
void.  It  was  contended  that,  these  being 
connected  by  the  conjunction  "and,"  It  made 
It  neceasaxy  that  the  Jury  should  find  both 
the  Intent  to  deCrand  ci^edltors  and  to  give 
ease  and  comfort  to  Ali()^ugh,  before  they 
could  find  tlw  transaction  fraudulent;  where- 
as the  finding  of  ^th«r  vironld  hare  been 
sufflelwt  to  invalidate  the  transaction.  And 
It  is  true,  as  contended*  that  either  would 
have  been  sufficient  to  avoid  tbe  transaction. 
Bnt  the  court,  further  on  In  the  charge^  says 
that  If  "Alspaugh  was  actuated  by  a  pur- 
pose to  hinder  or  defraud  his  creditors,  or 
by  a  puriKwe  to  give  ease  and  comfort  to 
himself,"  the  transaction  would  be  fraudu- 
leat  and  void.  This  distinct  enunciation  of 
the  law  In  tbe  latter  part  ot  the  <Aarge 
must,  as  w«  think,  have  corrected  any  er- 
roneous impresaton  that  may  have  beoi  con- 
veyed 1^  the  former  statement  Judges,  In 
the  hurry  that  ottm  attends  trials  in  courts 
below,  are  liable  to  misuse  a  word  some- 
ttmes;  ai»  Cor  Instancy  ib»  conjnncttve 


"and,"  where  the  disjunctive  "or"  should 
have  been  used.  But  the  object  ot  such 
trials  Is  to  get  to  the  merits  of  the  case,  and 
where  It  appears  that  such  slips  have  been 
cured,  or  that  no  harm  could  have  come 
from  them,  we  are  unwUIlhg  to  award  a  new 
trial 

Tbe  plaintiff  further  contended  that  as  the 
burden  was  thrown  upon  the  defendants  In 
the  consideration  of  the  second  Issue,  and 
as  the  defendants  introduced  no  evidence,  it 
was  the  doty  of  the  court  to  charge  tbe  Jury 
that  they  should  find  that  Issue  for  tb« 
plaintiff;  that  Is,  that  they  should  find  the 
transaction  to  have  been  fraudulent  And 
this,  at  first  thought,  seemed  to  us  to  be  so. 
But  the  plaintiff  introduced  the  deposition 
of  the  defendant  Forbes,  which  defendants 
had  the  right  to  use,  as  they  did  any  other 
evidence  Introduced  by  the  plalntlfl.  And 
this  evidence,  If  believed,— and  that  was  a 
matter  for  the  Jury,— tended  to  establish  the 
bona  fides,  and  a  fair.  If  not  a  full,  ccmsld- 
eratlon  paid  by  Forbes  for  the  stocks. 

There  still  remains  <MQe  other  question  to 
be  considered,  and  that  Is  the  value  of  said 
stocks,  as  found  by  the  Jury  to  be  $8,500, 
this  being  $1,430  more  than  Forbes  paid  for 
the  stock.  In  considering  this  question,  sev- 
eral matters  have  to  be  considered.  It  be- 
ing found  that  there  was  no  intentional 
fraud  or  mala  fides  involved  in  this  transac- 
tion, the  parties,  Alspaugh  and  Forbes,  stand 
as  though  they  were  dealing  on  equal  foot- 
ing,—at  arm's  length.  The  question  Is  then 
presented  as  to  whether  a  chancellor  would 
fe^  called  upon  to  set  aside  a  sale  of  stock 
of  the  par  value  of  $21,000,  that  had  no  mar* 
ketable  value,  sold  for  $7,000,  because  It  VFas 
afterwards  found  by  a  Jury  that  they  vrere 
In  fact  worth  $8,500,  upon  the  ground  that 
the  difference  In  the  price  paid  and  the  ai> 
tual  value  was  so  great  that  this  alone  con- 
stituted fraud;  that  such  a  transaeUtm  was 
calculated  to  shock  tbe  moral  sense  npon 
healing  It,  and  cause  one  to  ezdatm 
"Fraudr*  Potter  v.  Everitt,  42  N.  G.  102. 
Indeed,  it  Is  doubtful  whether  a  court  of 
equity  will  set  aside  a  conveyance  upon  the 
ground  of  Inadequacy  of  price  alone.  Os- 
borne V.  Wilkes,  108  N.  a  661,  18  S.  B.  286. 
This  discrepancy  is  craslderable  ($1,490), 
and  in  a  transaction  where  less  was  Involv- 
ed, or  where  the  property  sold  had  a  fixed 
and  known  value,  it  vould  likely  produce 
a  dilferent  impression  npon  the  mind.  Bnt 
stocks  of  this  kind  are  of  the  most  uncer- 
tain value  of  all  prapertlea  No  matter  how 
valuable  the  plant  and  outfit  of  tbe  milling 
and  manufacturing  companies  may  be,  their 
sto^  are  worth  noUiing  until  the  Uablli14es 
are  paid.  So,  aft«r  considering  this  matter 
fnlly,  we  cannot  think  that  If  this  transac- 
tion had  been  between  parties  on  equal 
terms,  any  chancellor  or  court  of  equity 
would  fe^  called  upon  to  declare  it  a  legal 
fraud,  and  void.   The  Judgment  la  affirmed 
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(120  N.  C.  118) 
TUOKER  T.  SATTERTHWAITB  et  aL 

(Snpreme  Couxt  ot  North  Carolina.   AlHcU  6^ 
1887.) 

TbIAL— TbsdbR  op  iBSUBt. 

Goa«,  f  896,  proTtdiTig  that  the  material  la- 
maea  "arUiog  upon  the  p'eadinxs"  shall  be  made 
ap  by  the  attomeya  "or  by  the  judge,"  U  man- 
datoryj  and  where  the  judgmect  ia  based  oa  la- 
auea  which,  thooifh  antnoltted  by  conaent, 
wholly  faU  to  pnaant  the  real  eontentlooa  of 
the  pardea,  a  new  trial  will  be  ordered. 

Appeal  from  snperlnr  conr^  Fltt  oaanty; 
Boykln.  JvOge. 

TrespuB  to  ttj  title  by  Florence  Tiute, 
execntrlz,  against  J.  EL  Sattertbwaite  and, 
ottaera.  From  a  judixneat  for  plalntUt,  de- 
fendantB  appeaL  Reversed. 

Jarrla  &  Blow,  Btount  &  Fleming,  and  A.  O. 
Avery,  tor  appellants.  W.  B.  Rodman,  Jaa 
B.  Hoore,  and  Jones  &  Boykln,  tor  aiq^e& 

DOUOLAS,  J.  Thh!  Is  an  action  of  tres- 
pass, InTolvlng  the  title  to  tbe  land  in  con- 
troversy, which  d€i)ends  upon  the  locatltm  of 
two  grants.  The  real  point  in  dispute  seems 
to  be  whether  the  line  constituting  the  north- 
ern boundary  of  the  Smith  grant  and  the 
southern  boundary  of  the  Brinkley  grant  runs 
from  "F,"  an  admitted  comer,  to  "G,"  or  to 
"H,"  as  stated  in  the  case  on  appeal.  The 
merits  of  this  case  were  ably  and  elaborately 
argued  before  this  court,  and  'we  regret  our 
fnaMltty  to  determine  the  matter,  bnt  we  can- 
Dot  undertake  to  review  a  Judgment  based 
upon  issues  which  utterly  fall  to  present  the 
contentions  ot  the  part  lea  The  following  are 
the  only  issues:  Where  la  Bee  Gum  Island,— 
at  "H"  or  "L"7  Have  the  defendants  and 
those  under  wbwn  they  claim  been  In  adverse 
possession  of  the  land  In  dispute  for  a  period 
of  ao  years  at  any  time  prior  to  the  be^nnlng 
of  this  action?  What  damage,  If  any,  is  the 
plaintiff  entitled  to  recover? 

[The  following  la  a  cxtsj  at  the  TgllMt  Intro- 
duced In  erldenee:] 


The  first  Issue  la  the  only  one  lookli^C  to  the 
location  of  the  hind,  and  It  faila  to  estabUdi 
a  single  matter  of  IsstK  raised  by  OA  plead- 
ings. Bee  Gum  Island  Itself,  which  is  said  to 
contain  two  or  three  acres,  is  not  called  for 
tfther  grant  The  Brlnkley  gnnt  b^ns 
at  "a  tioB  atandhv  in  the  branch  bekvw  Bee 
Gnm  island,"  mnnlng  thuce  nortii,  and,  when 
It  comes  around  to  tha  land  nov  la  dl^te, 
cans  for  "Smith's  Un&"  Smttta's  grant  does 
not  mention  Bee  Gum  Island  in  any  way 
wtaaterer.  Tba  poitoi]^  of  the  sltaatkm  la 
by  no  means  lessened  by  the  older  grant  call- 
Inc  tor  the  Una  and  comers  of  the  Jtmlor 
grant  It  Is  true  tbe  Issues  -were  submitted 
counsel,  bnt,  fit  there  waa  any  agreement  be- 
tween the  parties  that  the  location  of  Bee 
Gnm  Icdand  should  determine  any  point  in  con- 
troversy, it  does  not  appear  In  the  record.  Tbo 
submission  of  Issues  hy  oonssnt  does  not 
amount  to  $.  eonsmt  Jndgmsntp  cspedallj 
vhere  the  Judgment  wbldi  Is  eucvted  to  is 
entirely  tmsupported  by  the  Issue*.  1  Freem. 
Jndgm.  |2;  1  Bhui^  Jndgm.  |  lOS.  Tha  loca- 
tion of  the  line  between  Brinkley  and  Smith 
is  Btm  nnseMed,  at  least  as  far  as  appears  to 
us.  TbBt  sfaonld  have  been  the  Issne.  "Is- 
sues arise  upon  the  pleadings  when  a  material 
fact  or  conclmdtm  of  law  Is  maintained  br  tihe 
one  party,  and  controrerted  by  the  other." 
Oode,  I  891;  HelUg  T.  Stokes,  68  K.  a  012; 
State  T.  McBlensle,  ttS  N.  G.  102;  Annfleld  t. 
Brown,  TO  N.  a  27;  Wright  Cabi,  8S  N.  O. 
296;  Flatton  t.  BallEoad  Oo.,  96  N.  a  4fiB,  1 
S.  B.  8BB;  Fortiscne  t.  Crawford  (N.  0.)  10 
&  B,  Ma  "The  IsBues  arising  npon  Ihe 
pleadings,  material  to  be  tried,  rtiall  be  made 
up  by  the  'attom^B  appeartaig  In  llie  action, 
and  reduced  to  writing,  or  by  the  Judge  pre- 
siding, befbre  OT  during  the  trlsL"  CSode,  | 
39S.  In  Bowen  t.  Whltoker,  02  N.  a  907, 
this  court  has  held  that  the  above  section  is 
mandatory,  and  tliat,  where  no  issues  are  ten- 
dered bgr  eifhex  party,  it  is  the  duty  d  the 
Judge  titber  to  ccmpel  counsel  to  pr^iare  the 
proper  Issues,  or  to  prepare  them  himself,  snd 
submit  them  to  the  Jury.  Such  an  adherence 
to  tiie  statute  Is  absolutdy  essential,  not  mly 
to  a  fair  trial  of  the  esse  below,  but  to  an  tn- 
t^gent  apiweclatlon  of  Its  merlto  npcm  an 
amieal  to  this  court.  In  Arnold  t.  Estls,  92 
N.  0.  162,  Smith,  G.  J.,  delivering  the  opinion 
ot  the  court  s^:  "This  Is  anotfaw  Instance 
In  which  the  matters  In  controrersy,  as  they 
appear  In  the  pleadings,  are  tried  without  the 
preparation  and  snbmlasloA  ot  issues  ellmioat- 
ed  therefrom  to  the  Jniy,  as  required  by 
Oode,  i  395,  and  which  constltntes  a  distin- 
guishing draaeat  in  our  presoit  mode  of  prac- 
tice; and  we  repeat  what  has  been  said  In  a 
IH«TlonB  case  determined  at  this  term,— that 
tide  statute  *must  be  observed  in  the  future.' " 
Rogers  v.  Clements*  92  N.  C  SI;  Bndasill  v. 
Falls,  Id.  222;  UcDonsld  ▼.  Carson.  04  M.  a 
«7.  The  case  at  bar  is  very  dmflar  In  ita  re- 
sult to  Turrentbie  t.  KaHmsd  Co..  02  N.  0. 
643,  in  which  this  court  says:  "The  Judgment 
while  the  only  one  that  could  be 
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&e  flndlngB,  rests;  neTertlieleas,  upon  a  con- 
fused and  unsatlafactory  Terdict,  and  ought 
not  to  stand,  as  injustice  may  be  done."  In 
Flsbw  T.  Mining  Co.,  M  N.  G.  S9S,  this  court 
wys:  "Thiu»  a  dlsdncC  Issne  Is  raised,  which 
the  record  does  not  dMnr  was  pat  In  form, 
while  the  Jory  wa«  impaneled  wltbont  such 
Issue,  and  looceeded  to  try  the  OHitTOTeray  as 
it  aiipeaied  In  the  pleadings,  In  dlsr^ard  of 
the  statutory  mandate  and  the  reiterated  rul- 
ings of  the  court  that  it  must  be  obserred;" 
dtlng  BndJUdU  t.  Falls,  snpra,  and  Bowen  t. 
Whltaker,  svpra.  The  same  mle  is  laid  down 
in  Allen  t.  Salllnger,  105  M.  0.  83S.  10  8.  S. 
1020;  Bottoms  t.  BaUxoa4  Co.,  109  N.  C.  72, 
IS  B.  B.  738;  Allen  r.  Alien.  U4  N.  O.  121, 
Id  S.  B.  2e»;  Fleming  v.  BaUroad  Co..  115  N. 
C.  076.  20  B.  E.  714.  In  Tai^han  t.  Parker, 
112  N.  O.  96.  16  S.  B.  908,  this  court  says  that 
the  issnsB  "shall  be  each  as  arise  out  of  the 
pleadings,  B^x3t  that,  upon  the  Terdict,  the 
court  may  proceed  to  Judgment,"  etc.;  citing 
McAdoo  T.  Railroad  Co.,  106  N.  C.  140,  11  S. 

B.  316;  Denmark  r.  Bailroad  Co.,  107  N.  O. 
185.  12  8.  B.  54;  Boyor  T.  Teague.  106  M. 

C.  576,  U  S.  B.  665;  Bonds  t.  Smitb,  106  N. 
a  663,  U  S.  B.  322. 

Many  decisions  might  be  cited  as  U>  the  form 
of  tlie  Issues,  but  that  point  la  not  now  direct- 
ly before  n&  We  are  not  InadT^ent  to  the 
long  line  of  decisions  laying  down  the  rule 
that  the  refusal  of  the  court  to  submit  an 
issue  tendered  by  either  party  cannot  be  re- 
viewed by  this  court  unless  esicptlon  is  taken 
In  ^t  time;  nor  do  we  wWi  to  be  under* 
stood  as  rerersing  or  modifying  it  That 
rule,  when  reasonably  construed,  does  not 
conflict  -wltb  the  one  twreln  laid  down.  Wliat 
we  now  say  is  that  sectioa  396  of  the  Code  is 
mandatory.  Unding  equally  npon  the  court  and 
upon  counsel;  that  it  is  the  duty  of  the  judge, 
tfther  of  his  own  motion  or  at  tha  8nggesti<m 
of  counsel,  to  submit  such  issues  as  are  neces- 
sary to  settle  the  material  controversies  aris- 
ing in  the  pleadbvB;  end  that  in  the  absence 
of  such  issues  or  admissions  of  record  equiva- 
lent tiwreto^  sufficient  to  reasMiably  Justify 
dixecOy  or  by  dear  im^caUon  the  Judgment 
rendoed  therein,  this  court  will  remand  tiie 
case  for  a  n«w  trial.  Vniet  this  rule,  there 
was  error  in  the  randltlon  of  the  Jtidgment, 
and  a  new  trial  la  therefore  wdered.  Nevt 
trial. 


(120  N.  c.  m) 

WILSON  v.  WINSTON-SALEM  BAIL  WAY 

&  BLECTEIC  CO. 
(Snprenw  Oourt  of  North  OaroUaa,r  April  IB, 

1897.) 

ApPEAti  AND  Error— RboorDw 
'  A  statement  in  the  case  on  appeal  that  ap- 
pellant's requeats  to  charge  were  given  "in  sub- 
stance^ is  insuffldent  to  show  what  was  given, 
and  henoe,  where  the  reiioMts  are  Id  conflict ' 
witii  the  general  diafs%  a  new  trial  wlU  be 
granted.  . 

ApfMl  from  auperlw  coorU  Fcnvyth  edun- 
tyt>>B«ki%;Indgtk  .  >  .  ■  ..      j  <  :. 


Action  by  Thomas  J.  Wilson,  as  adminis- 
trator of  BIchard  Wilson,  deceased,  against 
the  Wlnston-Salem  Railway  &  Blectric  Oon> 
pany.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Jones  &  Patterson,  for  appellant.  Watson 
A  Buxton  and  Olenn  A  Manly,  for  ^^dlee^ 

FITROHBS.  J.  On  the  trial  of  this  actloa 

the  defendant  submitted  a  number  of  writ- 
ten prayers  for  Instructions,  covering  about 
six  pages  of  printed  matter.  And  the  case 
on  appeal  says,  "The  court  gave  d^endant^ 
prayers  for  Instruction,  In  substance,  except 
the  fifth  prayer,  which  the  court  declined  to 
give,  and  the  defendant  excepted."  When 
the  case  was  called  for  argument  the  defend- 
ant moved  for  a  certiorari  to  the  Judge  who 
tried  the  case,  upon  the  ground  that  the  case- 
on  appeal  was  defective  and  apparently  con- 
tradictory; that.  If  the  prayers  asked  were 
given,  they  were  In  conflict  with  the  other 
part  of  the  chaise  as  set  out  In  the  record. 
This  motion  was  resisted  by  the  plaintiff, 
and  the  defendant  then  proposed  to  with- 
draw the  motion  If  the  plaintiff  would  affgee- 
that  the  defendant's  prayers,  except  NOw  6. 
were  given.  But  plaintiff  declined  to  agree- 
to  this  proposition.  The  defendant  then  pro- 
posed to  withdraw  the  motion  for  a  certiorari 
If  the  plaintiff  would  agree  that  none  of  the- 
defendant's  prayers  were  given,  and  the 
plaintiff  declined  to  accept  this  proposition. 
Under  the  rules  of  this  court,  the  defendant 
having  no  Intimation  from  the  Judge  who- 
tried  the  case  that  he  would  make  any  al- 
teration in  the  case  on  appeal  as  settled  by 
him.  and  now  before  tiie  court,  the  motion  of 
defendant  for  a  cwtiorari  was  refused,  and: 
the  case  was  aigued  as  presented  by  the  rec- 
ord. When  the  Judge  who  tries  a  case  says 
he  gave  the  prayers  for  instructions,  or  tiiat 
he  refused  to  give  the  instructions  asked,  we 
understand  what  he  means;  and  this  Is  bind- 
ing on  us.  and  we  try  the  case  according  to- 
what  he  says.  But  where  a  number  of 
prayers  are  aslced  that  ue  obviously  In  con- 
flict with  the  charge  as  set  out  in  the  record, 
and  the  Judge  says  13iat  be  gave  them  "In  sub- 
stance." what  can  we  say?  That  they  were 
glTOi  In  whole  or  In  partT  and.  If  In  part, 
what  part?  The  counsel  cannot  agree  about 
It.  uid  we  have  no  means  of  determining  this 
dispute  between  them.  If  the  court  modifies 
instructions  asked,  giving  a  part  and  re- 
jecting a  part,  the  part  given  should  be  set 
out  and  distinguished  from  the  part  rejected. 
This  would  present  the  legal  question  to  na, 
that  we  might  pass  upon  It  But.  where  tbe 
court  says  the  prayers  were  given  "in  sub- 
stance." how  do  we  know  whether  they  were 
or  were  notT  If  this  were  allowed,  It  would 
make  the  Judge  who  tried  the  case  the  Judge 
of  what  1>  material  to  the  rights  of  the  par- 
ties, and  what  stumld  go  into  the  record, 
though  it  was  a  ntatter  that  transpired  on 
tbe  trial,  and* 'would  anthorlxe.  the  Judge  to- 
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sire  sncli  parta  of  his  charge  aa  he  thovsht 
material,  whether  the  appellant  thought  It 
material  or  not.  This  cannot  be  so.  The  caee 
on  appeal  should  be  a  brief  and  concise  state- 
ment of  the  case  as  tried,  and  should  dearly 
set  forth  all  the  legal  qneslions  In  dispute^ 
-excepted  to  by  the  appellant,  with  a  snfflclent 
statement  of  facts  or  of  the  evidence  to  pre- 
sent In  an  intelligible  manner  the  various 
•questions  of  law.  And,  as  we  are  on  this 
subject,  we  feel  It  necessary  to  call  the  at^ 
tentlon  of  trial  judges  to  the  loose  and  nn- 
Batlsfactory  manner  tn  which  many  cases  on 
appeal  come  to  this  court  For  Instance,  In 
a  number  of  cases  that  come  here  It  la  said, 
*'Here  the  clerk  will  copy  the  judge's  notes 
of  evidence."  (That  to  not  so  In  this  case.) 
These  notes  are  takoi  In  the  hurry  of  the 
trial,  and  usually  consist  of  catchwords  and 
disconnected  sentences.  These  are  IntelUgl- 
t>le  to  the  judge  who  takes  them,  and  would 
enable  him,  by  exercising  a  small  degree  of 
industry,  to  write  out  that  part  of  the  evi- 
dence necessary  to  property  present  the  case 
on  appeal.  But,  besides  the  great  amount  of 
labor  this  throws  upon  no,  we  are  often  un- 
certain as  to  what  the  evidence  is,  after  we 
tiave  done  the  best  we  can  to  understand  It 
'We  do  not  think  a  judge  or  lawyer  ought  to 
feel  that  he  has  discharged  his  doty  by  such 
work  as  this.  There  were  many  Interesting 
qnestlons  presented  by  counsel  on  the  ar- 
gument of  this  case,  but  as  we  cannot  dis- 
pose of  the  case  upon  Its  merits,  and  as  they 
may  not  arise  on  another  trial,  we  have  not 
considered  any  of  them.  For  the  reasms  as- 
signed, there  must  be  a  new  trial 

•CUB  N.  G.  88S) 

ADAMS  V.  HATSS  et  aL 
<SiipKnM  Oourt  of  North  Oanrfina.  April  IS, 

1897J 

Pmircipu  Aim  Bnairv  — CoRTaiBUTios— EQll^ 
TABLi  Actios. 

1.  An  action  at  law  a  surety  tor  eontribn- 
tlon  lies  only  against  the  co-sureties  severally 

for  the  aliquot  part  doe  from  each. 

2.  A  complaint  by  a  ■orety  for  contribution 
joined  the  principals  as  parties,  and  alleged 
the  contract  of  niret7ship,  payment  by  plaintifF, 
and  demand  of  the  co-sureties  "for  their  ccm- 
tributire  Bhaies,"  and  asked  judgment  In  solido. 
It  did  not  allege  the  InBoIrency  of  the  principals, 
except  hy  an  averment  that  plaintiff  ''waa  com- 
pelled to  pay"  the  debt  EM  that  though  the 
proper  relief  was  not  asked,  and  the  insolTency 
of  the  prisdpals  was  Imperfectly  alleged,  the 
-cause  of  action  would  be  constraed  on  demurrer 
as  equitable,  rather  than  legal,  in  order  to  sus- 
-tain  tiie  jurUdlction  below. 

Appeal  from  superior  court  Watauga  coun- 
ty; Bryan,  Judge. 

Action  by  Zack  Adams  against  J.  L.  Hayes 
and  others.  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiff  appeals.  Re- 
versed. 

The  complaint  and  demurrer  thereto  are  as 
follows: 

CiHnplaint:  "Tbe  plaintlfC  In  the  above-en- 
ttUed  action,  complaining  of  the  defendants. 


alleges:  (1)  That  on  the  80th  day  of  ACay, 
1888,  F.  M.  Hodges  and  B.  A.  Adams,  doing 
business  under  the  style  and  firm  of  Hodges 
ft  Adams,  executed  their  promissory  note  to 
L.  A  Green  for  the  sum  of  $600.  with  J.  I4. 
Hodges,  Wm.  T.  Hayes,  E.  Et.  Dougherty, 
B>.  F.  Lovlll,  and  this  plaintUT  as  sureties  on 
said  above  note.  09  The  principals  in  above* 
mentioned  note  baring  failed  to  pay  off  and 
satisfy  same  at  matority,  suit  was  aceordlng- 
ly  entered  at  spring  term,  1891,  In  the  supe- 
rior oourt  of  Watauga  county,  by  Tj.  A. 
Green,  plaintiff,  tor  balance  due  on  said 
note,  to  wit  SS26  principal  and  923.52  Into'- 
est,  together  with  f  11.40  cost  of  action,  mak- 
ing a  total  amount  of  $660.98;  and  at  June 
term  of  Watauga  ootmty  Biq)erlw  i^Hurt 
Judgment  was  obtained  against  F.  H.  Hodges 
and  R.  A  Adams,  principals,  and  J.  Ia. 
Hayes,  Wm.  T.  Hayes,  B.  H.  Dougherty,  D. 
F.  Lovlll,  and  this  p^tlfT,  Z.  Adams,  as 
sureties,  when  this  plaintiff,  Z.  Adama,  one 
of  said  sureties,  paid  off  and  satisfied  said 
judgment  In  fnlL  W  That  f 100.66  was  paid 
by  plaintiff,  as  receiver  ct  Hodges  A  Adams, 
out  of  funds  of  said  Hodges  St  Adorns  which 
came  Into  his  hands  as  sold  recover,  leaving 
a  balance  -of  $400.82,  which  amount  this 
plaintiff  was  forced  to  pay  under  said  execn^ 
tion  out  of  his  own  private  funds.  ({Q  That 
rq^eated  demands  hare  been  made  upon  J. 
li,  Hayes,  Wm.  T.  Hayee,  B.  H.  Dougherty, 
and  B.  P.  LovIU.  the  co-sureties,  for  their 
contribntlve  shares,  which  they  have  neglect- 
ed and  reused,  and  still  n^lect  and  refuse, 
to  pay.  to  the  great  damage  of  tbls  plaintiff. 
Wherefore  plaintiff  prays  that  he  m^  have 
judgment  against  the  def«adants  In  this  ac- 
tion for  the  smu  of  ^20^  with  Interest 
from  October  10,  1895,  which  said  amount  is 
four-flfths  of  amount  paid  by  this  plaintiff, 
and  for  costs  of  this  action,  and  for  such 
other  and  further  r^ef  as  the  court  may  ad- 
judge." 

Demurrv:  "Tb»  defsndants  In  the  above- 
entitled  action  demur  to  tbe  complaint  of  the 
plaintiff,  and  for  the  demur  say  Oiat  tin. 
plaintiff  cannot  maintain  his  action  In  the 
superior  court  jointly  against  all  the  defend- 
ants for  contribution,  but  aver  that,  If  they 
have  a  cause  of  action  against  the  defend- 
ants et  all,  it  Is  not  joint,  but  several,  in 
which  the  amount  claimed  from  each  defoH!- 
ant  would  be  less  than  (200,  and  not  within 
the  jurisdiction  of  the  superior  court" 

W.  B.  CounclU,  Jr.,  and  B.  a  Smith,  tor 
appellee. 

FUBCHBS,  J.  On  tbe  SOtii  of  May.  1888, 
F.  M.  Hodges  and  R.  A.  Adams  borrowed 
$000  from  L.  A  Green,  for  which  they  exe- 
cuted tbelr  note  as  principals,  with  J.  ti. 
Hodges.  W.  T.  Hayes,  B.  EL  Dougherty,  B. 
F.  LovlU,  and  the  plaintiff,  Adams,  as  sure- 
ties. The  note  was  not  paid,  and  Green 
Inought  suit  thoecHi,  and  recovered  judgment 
against  tbe  principals  and  sure^  for  ths 
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full  amount  of  tlie  note,  principal,  Interest, 
and  cost,  which  the  plaintiff  allege!  he  paid 
off  and  satisfied,  paying  $160.66  out  ot  money 
In  hlB  hands  as  receiver  trf  the  principals  in 
the  note,  and  the  residue— 9400.32-ont  ot  him 
own  mon«7,'and  this  action  is  bron^t  for 
eontributton  from  bis  co-snretlea.  The  com- 
plalnt  is  vary  InarUstically  drawn,  which 
makes  It  difilcult  to  detennlne  whether  It 
was  intended-  to  be  wbat  would  have  been 
an  action  at  law  or  a  suit  In  equity  before 
the  Jolndor  of  these  Jurisdictions.  Before  the 
Joinder  of  these  jnrisdlcttcms,  this  was  de- 
termined by  the  court  In  which  the  action 
was  brought,  but  now  it  must  be  determin- 
ed by  the  pleadings.  It  Is  tme  that  a  party 
can  now,  in  the  same  action,  set  up  both 
legal  and  equitable  grounds  of  complaint  or 
defense.  Bat  these  grounds  should  be  set  np 
it  Uie  party  wants  the  benefit  of  them.  The 
Code  ^bt^shes  the  distinction  betwe^  ac- 
tions at  law  and  suits  in  eqnlty,  but  the  prin- 
ciples that  governed  In  the  separate  Juris- 
dictions before  their  Junction  are  still  pre- 
eerred.  There  are  some  reasons  for  suppos- 
ing that  this  action  was  bronght  under  the 
conception  that  It  would  have  been  an  action 
at  law,  as  the  plaintiff  does  not  distluctly 
aver  the  Insolvency  of  the  principals  In  the 
note,  as  he  demands  a  Judgment  In  solldo 
for  four-fifths  of  what  he  paid  against  all 
his  co-sureties.  If  It  be  oonsldered  that  It 
Is  what  would  have  been  an  action  at  law. 
It  Is  clear  that  It  cannot  be  maintained. 
While  actions  on  the  case  at  law  were  allow- 
ed under  the  doctrine  of  assumpsit,  and  In 
this  state,  under  the  statute  of  1807,  they 
could  only  be  brought  against  one  co-sure^ 
fbr  his  aliquot  part,— In  this  case,  one-fifth 
of  the  amount  the  plaintiff  had  to  pay.  Pow- 
eU  V.  Matthls,  4  Ired.  S3;  Btsp.  Bq.  SI  828, 
829.  And,  treating  the  action  as  at  law,  the 
d^urrer  should  have  been  sustained.  But 
there  are  other  reasons  for  supposing  that 
the  plaintiff  Intended  It  as  an  equitable  ac- 
tion. Among  these  are  that  he  made  the 
principals  parties  defendant;  that  he  alleges 
that  he  had  made  demand  of  each  of  the 
co-sureties  for  their  ratable  portion  of  what 
he  paid;  and  be  also  alleges,  though  tn  a 
very  Imperfect  mannw,  the  Insolvency  of  the 
principals,  by  saying  he  was  compelled  to 
pay.  It  must  be  adnfltted  that,  if  this  alleges 
Insolvency  at  all.  It  Is  poorly  done.  But  this 
appeal  comes  to  us  upon  demurrer  to  the 
complaint,  In  which  the  grounds  of  demurrer 
are  assigned,  as  our  practice  requires  they 
should  be.  And  this  ground  of  objection  to 
the  complaint  is  not  assigned,  and  therefore ' 
the  question  as  to  the  Insolvency  of  the  prin- 
cipals In  the  note  Is  not  before  us  for  deter- 
mination; and  we  only  notice  what  the  plain- 
tiff said  as  to  being  compelled  to  pay,  as 
tending  to  Bbow  this  to  be  an  equitable  ac- 


tion. If  It  la  to  be  ooqaldered  as  an  equita- 
ble actlour-that  Is,  what  would  )aLVB  been  a 
suit  In  equity  under  the  old  Jurisdiction,— 
Qiea  the  court  had  jurisdiction.  And  this  is 
another  reason  why  we  are  disposed  to  treat 
it  as  an  equitable  acdou.  When  a  par^ 
brings  an  action,  in  which  it  ta  not  plain  to 
be  seen  whether  It  is  an  action  at  law  or  a 
suit  In  equity,  we  think.  In  favw  of  the  Ju- 
risdiction of  the  courts,  and  In  fairness  to 
the  parties,  we  should  ao  construe  It  as  to  main- 
tain the  Jurladlctlott  of  the  court 

The  doctrine  of  cwtribution  between  co- 
sureties la  an  original  equitable  Jurisdiction, 
admlnlst««d  b7  ceurts  of  equity  long  before 
courts  of  law  assumed  to  have  any  Jurisdic- 
tion whatever  in  such  mattm.  And  when 
courts  of  law  did  assume  Jurisdiction  it  was 
very  Imperfect,  and  did  not  extend  to  cases 
where  some  of  the  sureties  were  Insolvent, 
or  had  died.  And  for  these  reasons,  among 
others,  courts  of  equity  continued  to  hold  and 
exercise  their  original  Jurisdiction.  AUen  v. 
Wood,  3  Ired.  Eq.  386;  Balney  v.  Yarborou^ 
2  Ired.  Bq.  3^;  Blsp.  £q.  {  329;  3  Pom. 
Eq.  Jur.  I  1418.  Upon  reason  and  antbori^ 
we  must  hold  that  this  action  Is  equitable  In 
Its  nature,  and  must  sustain  the  Jurisdiction 
of  the  court  But  under  this  comphilnt,  as 
now  framed,  the  plaintiff  Is  only  entitled  to 
a  separate  Judgment  against  each  of  his  co- 
sureties for  one-fifth  of  what  he  was  com- 
pelled to  pay  out  of  his  own  money.  But, 
sustaining  the  Jorisdictlon  of  the  court,  as 
we  do,  the  demurrw  should  have  been  over^ 
ruled.  Thwe  Is  oror. 

GLARE,  J.  (concurring).  By  alleging  In 
his  complaint  that  he  made  a  demand  on 
each  of  the  defendants  tor  "bis  contributlve 
diare"  and  by  having  jcdned  all  his  co-sureties 
as  defendants,  it  seems  plain  that  the  plain- 
tiff brought  his  action  to  recover  of  each  de- 
fendant the  pro  rata  which  be  should  equita- 
bly contribute;  and  this  would  dep^d  upon 
the  number  shown  to  be  solvent  The  com- 
plaint and  the  prayer  for  relief  are  not  care- 
fully drawn,  but  the  remedy  to  which  a 
plalndff  Is  entitled  depends,  not  upon  bis 
prayer  for  relief,  but  upon  tiie  facts  alleged 
and  proved.  See  cases  cited  In  Clark's  Code 
(2d  Bd.)  pp.  150,  151;  Johnson  v.  LofUn,  lU 
N.  0.  319,  16  S.  E.  179.  Pleadings  are  now 
required  to  be  construed  liberally,  and  not 
(as  formerly)  most  strongly  against  the  plead- 
er. Code,  S  260.  If  the  language  of  the  com- 
plaint admits  of  any  doubt  of  Its  object, 
when  the  case  goes  back  the  Judge  below 
should.  If  it  Is  requested  by  the  plaintiff,  per- 
mit an  amendment  In  the  liberal  spirit  of  the 
(3ode  (section  273),  that  In  the  furtherance 
of  Justice  the  rights  of  all  the  parties  may 
be  equitably  adjusted,  and  flnally  determin- 
ed in  one  action. 
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(49  S.  C.  242) 

BTATB  T.  OBOCKBB  et  A 

(Bnpreme  Court  of  SouUi  Canlina.  April  20^ 

18W.) 

BrnnaoB— Fun— Tual^Rmoui— Adiii»- 

BIBJUTT. 

1.  An  owner  of  land,  who  to  not  a  inireror, 
cftODOt  teatlfy  in  a  proceeding  between  other 
parties  as  to  the  Bignlficance  of  bonndary  lines 
on  a  plat  of  the  land,  pnt  tliere  by  his  direction 
when  the  plat  was  made,  the  surveyor  being 
dead;  since  snch  lines  are  the  declarations  of 
an  interested  party. 

2.  It  is  not  error  for  the  court  to  refuse  to 

Sennit  a  witness  to  use  a  plat  In  evidence  as  a 
iagram  on  which  to  point  out  the  location  of 
a  disputed  road  not  shown  thereon. 

3.  A  lost  deed  coold  be  prored  at  common 
Jaw  br  the  record  thereof,  and  hence  such  rec- 
ord Is  admissible  nnder  Rot.  St.  1883,  S  2371, 
proTidlng  that  notbii^  In  the  statutes  shaU 

Ererent  ihe  establlshins  of  lost  papers  accord- 
ig  to  the  roles  of  common  law. 

4.  A  plat  attached  to  a  deed  is  part  of  the 
deed,  and  therefore  is  provable  by  the  record. 

6.  Rev.  St  $  23(0.,  requiring  10  days'  notice 
of  intention  to  introduce  in  evidence  a  certified 
copy  of  the  record  of  a  lost  deed,  does  not  ap- 
ply to  the  record  itself,  which  may  be  intro- 
duced without  notice. 

Jones,  J.,  dissenting. 

Appeal  from  general  sessions  circuit  court 
of  Chester  coanty;  L  D.  Wltherspoon,  Judge. 

Wade  and  Walker  Crocker  were  convicted 
of  obstmctinc  a  highway,  and  ai^>eaL  Re- 
Tened. 

Geo.  W.  Cage  for  an>ellaiiti.  J.  E.  Heniy, 

for  the  State. 


GARY,  A.  J.  The  aKwUants  were  Indictbd. 
tried,  and  convicted  at  the  March,  1886,  term 
of  the  court  for  Chester  county,  for  obetnict- 
li^  a  road  described  as  a  common  highway. 
They  made  a  motion  for  a  new  trial,  whi<di 
the  circuit  Jadge  refused.  From  the  sentence 
Imposed  upon  them  they  have  appealed  to 
this  court  upon  six  ^eepttoas,  whl^  wIU 
now  be  considered. 

TTie  first  and  second  exceptions  are  as  fol- 
lows: "(1)  Because  the  presiding  Judge  ez- 
doded  the  HicUln  plat,  made  in  1867,  be- 
cause not  proven  to  be  correct  by  the  person 
who  made  It,  when  he  should  have  held  that 
the  plat  needed  no  proof  of  Its  genninenesa. 
(2)  Because  the  presiding  Judge  excluded  as 
incompetent  testimony  tlie  Vincent  plat" 
Tbe  case  shows  that  his  honor  first  refused, 
but  afterwards  allowed,  the  plats  to  be  In- 
troduced in  evidence,  lliese  exceptions  are 
therefore  overruled. 

The  third  exception  is  as  follows:  "(3)  Be- 
cause tbe  presiding  Judge  refused  to  allow 
tbe  witness  Farrar  to  explain  lines  of  divi- 
sion on  the  Vincent  plat  or  to  make  any  ex- 
planation of  the  same."  In  order  to  under- 
stand fully  the  question  raised  fay  this  ex- 
ception, it  win  be  necessary  to  quote  from 
tbe  ease  as  follows:  "C.  D.  Farrar  recalled. 
Mr.  Gage  offers  plat  again.  The  Court:  This 
plat  was  made,  so  this  surveyor  says,  from  a 
plat  made  by  R.  J.  Otts,  and  I  thlnk-^  ttie 
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light  of  this  other  testimony,  aKhoagh  tbt ' 
other  testimony  was  not  objected  to— 1  thinb 
it  will  be  fair  to  let  this  plat  in,  undra:  the 
dicumstances.  Plat  offered  in  evidence  mark- 
ed 'Exhibit  B.'  Q.  Now,  sir,  come  down  and 
explain  this  plat  Mr.  Solicitor  objects  to  the 
witness  explaining  the  plat  The  Court; 
Tbe  question  is  now,  can  he  explain  tbe  plati 
Doesn't  the  plat  speak  for  Itsdf  ?  Mr.  Oage: 
Now,  may  It  please  your  honor,  I  want  to 
ask  this  witness  what  those  colored  lines  in- 
side the  plat  meac.  Tbe  Court:  You  can't 
do  that  now.  Hie  surveyor  is  dead.  He  is 
the  one  to  explain  that  plat  Can  he  now,  on 
account  of  the  death  of  the  surveyor,  if  he 
knows  what  cortaln  lines  mean,— that  being 
bis  own  land,  can  he  explain,— being  second- 
ary evidence;  tiie  highest  and  best  evidence 
being  the  surveyor  himself?  The  Solicitor 
I  don't  see  how  he  can,  unless  he  Is  a  snrvey- 
or.  Hie  Conrt:  Can  he  say  what  certain 
lines  mean  on  this  land?  T^e  Solicitor:  Hie 
only  question  Is  whether  that  plat  is  a  plain 
plat  If  there  Is  an  error  In  it  It  may  be 
explained  aw^.  Tbe  Court:  Mr.  Gtage,  I 
will  hear  you  upon  this:  Whetbw  a  party, 
upon  tbe  death  of  a  surveyor,  where  there  is 
no  evidence  of  what  he  Intends  by  certain 
llne8,-^hether  an  outside  party  can  come 
here,  and  say  what  that  survey  meant.  Mr. 
Gage:  Hie  witness  testified.  In  the  first 
place,  that  Vincent  made  this  plat;  that  Vin- 
cent  lived  in  the  same  town  with  him;  that 
be  had  a  personal  acquaintance  with  Vin- 
cent; that  Vincent  made  this  plat  and  it  has 
been  In  his  possession  ever  since,  and  the 
lines  were  put  there  by  his  direction.  The 
Court:  Is  that  the  testimony?  Mr.  Gage: 
That  is  the  testimony.  Is  tbat  correct  Mr. 
Farrar?  The  Witness:  That  Is  correct  sir. 
The  Conrt:  Tbe  lines  on  the  plat  were  fixed 
by  his  direction?  Mr.  Gage:  Yes,  sir.  If 
you  look  on  the  plat  you  will  see  these  blue 
cross  lines.  Q.  Yon  say,  pnt  by  your  direc- 
tion. Was  that  before  or  after  the  plat  was 
made?  A.  Put  at  the  time  the  plat  was 
made.  It  was  made  for  that  purpose.  Mr. 
Solicitor:  Those  are  different  surveys?  A. 
No,  sir;  the  same  survey.  Q.  You  say  be 
put  every  mark  there  by  your  direction?  A. 
No,  sir;  I  didn't  say  every  mark,  but  certain 
marks;  the  most  of  them;  the  divisions;  the 
way  it  is  divided.  Mr.  SoUcitor:  If  this  wit- 
ness, who  claims  to  be  the  real  party  In  In- 
terest went  and  instructed  the  surveyor  to 
put  certain  marks  upon  the  plat,  and  he  has 
been  in  possession  of  it,  and  be  brings  that 
plat  into  court,  and  it  Is  unintelligible,  I  do 
not  see  how  he  can  be  allowed  to  explain  tbe 
plat  in  ills  own  interest.  The  Court:  I  will 
have  to  sustain  tbe  objection.  I  can't  allow 
a  party  outside  to  say  what  the  surveyor 
meant  by  certain  marks  which  are  not  desig- 
nated. Q.  I  wlU  ask  him  then,  may  It  please 
your  honor,  for  what  purpose  be  had  the 
survey  made?  A.  I  bad  that  survey  made  to 
divide  It  off  into  certain  tracts  to  sell  it  to 
colored  pef^le.    Q.  I  see  on  taeea,  'Scott. 
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nimnBon  Tract*  What  is  that?  Ttae  Gonrt: 
H0  Hid  tbat  he  Old  it  to  BeU  land.  I  must 
nutalB  the  objection.  Defendants'  coonsel 
excepts.**  Testimony  was  introduced  to  show 
that  Ytnoent  was  dead.  The  rarrey  made 
by  Ttneoit  was  ex  porta,  liie  object  ttiag 
**to  divide  the  land  into  certain  tracts  to  atSl 
to  colored  petqple.'*  As  Vincent  waa  a  snr- 
veyor,  and  was  not  Intereeted,  the  plat  -was 
bis  written  dedaration  as  to  the  boundaries 
ot  the  land,  and  was  admissiUe  In  eridenoe. 
The  testimony  shows  that  Uie  blue  lines  on 
13ie  plat,  whidli  the  witness  was  asked  to  ex> 
plain,  were  placed  there  by  his  direction,  and 
cannot,  therefore,  be  regarded  as  a  part  of 
the  written  dedaratlon  ot  Ylncent  as  to  the 
boundaries.  The  rule  admitting  testimony  as 
to  the  dedarattons  of  deceased  surreyors  and 
others  as  to  boundaries  is  not  to  be  extended 
beymd  well-settled  exceptions.  Alexander 
liossett,  20  a  a  421,  7  S.  m  S14;  Taylor  v. 
Glenn,  28  8.  0.  288,  7  S.  B.  4S3:  Sexton  T. 
HolUe,  26S.O.  231,18.0.  SeS.  So  much  of 
the  plat  as  was  made  undw  the  direction  of 
the  witness  must  be  regarded  as  his  declara- 
tion, and  not  that  ot  Vincent.  The  witness 
was  a  party  interested  In  making  the  surrey, 
and  was  not  a  snnreyor.  His  tntlmony  was, 
therefore,  Incompetent  to  explain  Uie  lines 
placed  on  the  plat  1^  his  direction.  This  ex- 
ception is  also  orerroled. 

The  fourth  exception  la  as  follows:  "(4) 
Because,  after  the  presiding  Judge  admitted 
the  Vincent  plat  in  evidence,  he  refused  to 
allow  the  witness  Slmms  to  Indicate  thereon 
with  bis  flngw  the  location  ot  the  disputed 
road."  The  testimony  ot  this  witness  was 
not  offered  for  the  purpose  of  explaining  an 
ambiguity  or  other  matter  on  the  face  of 
the  plat  necessary  for  a  proper  understand- 
ing thereof;  nor  (or  the  purpose  of  varying 
Its  terms,  which,  as  it  was  made  ex  parte, 
and  waa  not  attained  to,  and  made  part~bf, 
a  deed.  It  seems  he  could  hare  done  by  parol 
testimony.  Benwlck  t.  Benwldc,  9  Rich. 
Law,  60.  But  the  sole  purpose  of  Introdu- 
clng  said  testimony  was  to  allow  the  witness 
to  point  out  an  Imaginary  line  Indicating  the 
location  of  the  disputed  road;  in  other 
words,  the  effort  was  to  use  the  plat  as  a 
diagram.  This  witness  afterwards  made  a 
diagram,  whldi  was  introduced  In  evidence. 
While  we  think  his  honor  might  very  prop- 
erly have  permitted  the  witness  to  Indicate 
the  location  of  the  disputed  rood  on  the 
plat,  still  his  refusal  to  allow  the,  plat  to  be 
used  as  a  diagram  was  not  error,  and  this 
exception  Is  also  overraled. 

The  fifth  exception  is  as  follows:  **(S)  Be- 
cause the  presiding  Judge  erred  In  refusing 
to  admit  in  evidence  the  books  from  the  of- 
fice of  register  of  mesne  conveyance  to  prove 
the  Otts  plat,  on  the  ground  that  ten  days' 
notice  of  the  purpose  to  offer  same  had  not 
been  given  to  the  solicitor."  Section  2861  of 
ttae  Revised  Statutes  Is  as  follows:  "A  copy 
of  any  deed  of  conveyance  of  real  estate, 
certified  by  the  register  of  mesne  conveyance 


of  the  coun^,  where  the  same  may  be  re- 
corded, may  be  produced  in  evidence,  In 
every  court  of  this  state,  for  any  party, 
plalntiflC  or  defuidant,  in  like  manner,  and 
subject  to  the  same  nfles,  as  are  provided  In 
the  foregoing  section,  in  relation  to  grants 
and  idats:  provided;  that  the  party  Itttmd- 
Ing  to  offer  in  evidence  waA  office  con^,  shall 
give  at  least  ten  days  notice  thereof,  to  the 
opposite  party,  or  his  attcnney."  It  will  be 
observed  that  this  section  has  reference  only 
to  a  certified  copy,  and  not  to  the  record 
ItaeU.  The  appellante'  attorney  did  not  of- 
fer to  Introduce  In  evidence  a  copy  <^  the 
plat  certified  by  tbe  register  of  mesne  con* 
veyance,  bat  the  original  books  o£  reconl. 
In  ruling  iqmn  the  admissibility  of  said  tes- 
timony, his  hmor  said:  **Ton  have  estatn 
Ushed  the  fact  that  13ie  Otts  plat  Is  lost,  and 
can*t  be  found.  Now,  If  yon  were  entitled 
to  Introduce  secondary  evidence,  could  you 
introduce  it  without  notlcer*  The  only  ob- 
jection to  the  Introduction  of  the  books  in 
evidence  was  on  the  ground  tiiat  the  10- 
daya  notice  reaulred  by  the  statute  had  not 
been  givoi  to  the  solicitor.  His  honor  was 
satisfied  that  the  deed  was  lost,  and  could 
not  be  found.  Ttae  queatlon,  then,  for  con- 
sideration la  whether  10  days'  notice  is  re- 
quired when  the  party  offers  to  introduce  In 
evidence  not  a  certified  copy  of  a  record, 
but  the  record  Its^.  Tbe  ofaject  In  allow- 
ing copies  to  be  used  In  evidence  was  be- 
cause of  the  tatcottvenlenee  to  the  public  Uiat 
would  necessarily  arise  from  removing  rec- 
ords, especial^  if  they  were  wanted  in  dif- 
ferent place*  at  the  same  time.  Oreenl.  Bv. 
i  91.  Section  2371  ot  the  Revised  Statutes 
of  188S  is  as  follows:  "Nothing  herein  con- 
tained shall  prevent  any  one  from  establish- 
ing on  the  trial  of  any  cause,  any  lost  pa- 
pers, according  to  tbe  rules  of  evidence,  ex- 
isting at  cmnmon  law."  (This  section  Is  the 
same  as  the  proviso  In  subdivision  5,  }  2230. 
Gen.  St  1882).  We  are,  by  this  section,  re- 
manded to  the  common  law  to  ascertain  the 
mannw  of  proving  a  lost  deed  vrhicb  has 
been  recorded.  A  plat  attached  to  a  deed 
becomes  a  part  of  the  deed.  Renwick  v. 
Benwlck,  9  Rich..  Law,  50;  Duren  v.  Sin- 
clair, 22  S.  O.  361.  Under  our  recording  acts 
the  registration  of  a  deed  constitutes  a  pub- 
lic record.  Two  of  tbe  modes  of  proving  a 
lost  deed  are  by  the  record  thereof,  and  a 
certified  copy  of  the  record;  but  they  are 
separate  and  distinct.  Both  these  methods 
of  proof  were  provided  by  the  act  of  1781, 
which  is  partially  set  out  In  Purvis  v.  Rob- 
inson, 1  Bay,  403,  and  In  the  note  to  Peay 
V.  Picket,  3  McGord,  318.  The  proof  of  a 
lost  deed  by  tbe  record  thereof  Is  made  by 
virtue  of  a  rule  of  evidence  existing  at  com- 
mon law,  while  the  right  to  Introduce  In  evi- 
dence a  certified  copy  is  purely  statutory. 
The  rule  of  evidence  relative  to  the  proof 
of  a  record  Is  thus  stated  in  Greenl.  Ev.  f 
001:  "Aa  to  the  proof  of  records,  this  le 
done  by  mere  production  of  the  records  or 

Digitized  by  Google 


8.0) 


STATE  V.  CBOCKEa 


51 


a  co^.  Copies  at  record  are  (l)  exeinpu- 
llcationB;  <29  coplei  made  by  an  aathorlzed 
officer;  (8)  sworn  coi^ea.  BxempUflcatlons 
«ra  either,  flrst;  under  tbe  great  seal,  or*  Mo- 
ondly,  under  tbe  seal  of  tba  particnlar  court, 
wh««  the  reoiTd  remains.**  It  thus  ajf' 
peaitf  that  one  of  the  modes  of  proving  a 
recwd  Is  by  the  prodoctloB  ot  the  record  lt> 
vblcb  tbe  ^qpellanta  offered  to  do  tn 
this  case.  As  seetloa  2861  makes  no  xWFar- 
enoe  to  pnxtf'of  a  knt  deed  ttie  Introdnc- 
tion  mt  the  reond  thereof,  but  only  i^vldes 
tm  the  IntradnetUm  In  evldaics  of  a  certi- 
fied copy  npon  compUanoe  with  the  reqnlre- 
ments  therein  mentioned,  this  conrt  Is  not  at 
Ubnty  to  add  to  tbe  provisions  of  said  sec- 
tion by  maktng  tt  aiqily  also  to  tin  mtrodne- 
tlon  in  endence  of  the  record  Itself.  SeetKm 
2871  sustains  this  rlew,  and  shows  cleaf^ 
that  section  2881  was  not  Intended  to  be  ez- 
elnslT^  bat  that  the  roles  of  ertdnice  ez- 
Istlaff  at  oHnmon  law  are  stffl  of  force.  In 
constmlng  tbe  act  of  1781,  out  of  which  sec- 
tion 2881  arose;  the  coiu%  In  Pnrris  t.  Bob- 
Inson,  snpra,  said:  '7t  [the  act  of  1731]  did 
not  ain)ear  to  bitend  any  titeratlcHi  In  the 
roles  of  arldatce,  bnt  only  to  provide  a  more 
certalii  and  authentic  mode  of  supplying  tiie 
kiss  of  deeds.**  The  books  were  better  evi- 
dence than  the  VIncait  copy  of  the  otts 
plat,  becanse-Flnt,  th^  oonstltnted  a  rec- 
ord; secmd,  an  officer  Is  presumed  to  have 
dlBchai^ed  his  duty,  and  It  was  bis  duty  to 
have  examined  the  copy  on  the  books  of 
record  to  see  Uiat  It  correqwnded  with  the 
OTlglnal  deed;  and,  third,  the  deed  conld  not 
have  been  placed  on  record  ontU  it  was  pro- 
bated. None  ef  these  safeguards  were 
thrown  aronnd  the  copy  made  by  Vlncoit 
These  views  do  not  conflict  with  the  ruling 
In  Daren  Sinclair,  22  8.  a  861,  because 
In  that  case  no  attempt  was  made  to  prove 
the  loss  of  the  deed,  and  the  court  necessa- 
rily reached  tbe  contusion  announced  in 
that  case  t^on  this  question.  As  this  case 
does  not  come  within  the  provisions  of  sec- 
tion 2861,  It  was  not  necessary  to  give  the 
notice  reqntaed  by  that  section.  Hobbs  v. 
Beard.  48  8.  a  870;  21  S.  B.  306.  The  sev- 
eral Plata  played  an  Important  part  upon 
the  trbd  of  the  cas&  The  testimony  offered 
by  the  defendants  was  In  rebuttal  of  that 
brought  out  by  the  state,  and  the  refusal  by 
the  presiding  ]u^  to  allow  its  Introduc- 
tion without  notice  was  erroneous.  The  fifth 
exception  Is  therefore  sustained. 

The  sixth  exception  la  as  follows:  "(6)  Be- 
cause the  ivesldlng  Judge  erred  in  refusing 
to  set  aside  the  verdict  on  the  grotmd  that 
thoe  waa  no  proof  that  the  road  In  question 
was  a  nmimon  h^hway."  nils  exertion 
only  Involves  a  question  of  tact,  which  Is 
not  tbe  subject  of  review  by  this  court,  and 
Is  therefore  OTOToled. 

It  is  tbe  jodgmmt  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  reversed, 
and  the  ease  remanded  to  that  court  for  a 
new  trial. 


JONBS,  J.  I  am  unable  to  concur  In  sus- 
taining the  fifth  exception.  Defendanti^  coun- 
sel offered  In  evidence  a  record  l)ook  trom  the 
office  of  register  of  mesne  conveyance  of  Ohes* 
tes  county  to  prove  a  plat  called  the  **Otta 
FUlV*  without  having  given  10  daytf  notice  of 
his  Itttentian  to  do  so,  and  wttbont  offering 
any  evidCDce  that  the  copy  of  the  plat  in  the 
book  bad  been  compared  with  the  orlgtaial 
Otts  plat  Section  2861  of  the  Bevised  Stat- 
utes pnmlts  a  certified  ce^fj  of  any  deed  to 
be  Introduced  In  evidence,  provided  the  party 
tnteodlng  to  offer  In  evldmce  such  office  copy 
shall  give  at  least  10  days'  notice  therettf  to 
the  (Vposlte  party  «r  his  attorney.  If*  thne- 
fiore,  this  section  appUes  to  the  ease,  the  evl- 
dence  was  properly  excluded  tor  want  of  the 
required  notice.  XMd  the  offering  of  the  rec- 
ord book  ttsdf  Instead  ftf  a  certified  copy  take 
the  case  from  under  the  statutory  require- 
ment as  to  notice?  In  the  case  of  Duren  v. 
BfawbUr,  22  8.  a  860,  this  conrt  ssid:  'nbe 
dafandant  pn^rased  to  Introduce,  not  a  otqty, 
but*  the  books  of  record,  and  tiiat,  too,  wlth- 
ont  having  laid  tiie  fonndatkm  by  avoring  as 
to  tbe  loss,  and  by  gMng  the  necessary  notfce 
as  requhed  in  the  act  We  do  not  know  by 
what  authority  such  evidence  conld  have  been 
allowed.  Certainly  not  by  the  sectf  tms  above, 
for  the  simple  reason  that  It  was  not  proposed 
to  introduce  a  copy  as  provided  tor  tlm<^ 
nor  any  oath  made  as  to  the  loss,  etc,  tux 
any  notice  glvoi  aa  to  the  intent  There  was, 
hi  tact;  not  the  allghtest  approach  to  a  com- 
pliance with  tlu  requirements  of  tiie  act  In 
such  case  made  and  provuled.  *  *  *  The 
defendant  desired  to  introduce  tills  copy  on 
the  books  to  show  Ihe  extrnt  of  his  adverse  ' 
holding.  Certainly  the  original  deed.  In 
whldi  tiie  boundaries  of  the  land  woe  de- 
scribed, would  have  been  the  primary  and 
best  evidence  of  these  boundaries,  and  was 
the  evidence  wUdi  the  general  rales  of  evi- 
dence demanded;  and,  before  the  defendant 
could  ask  that  these  rales  tfionld  be  suspend- 
ed In  his  bdialf,  he  should  have  brought  him 
self  nndtf  the  act  whidi  pro^des  for  wash 
suspension.  This  he  failed  to  do  entirely." 
Now,  It  may  be  that  If  the  statute  as  to  proof 
of  loss  and  notice  Is  compiled  with,  tiie  record 
book,  ahowliv  a  copy  of  tbe  origtaial  on  It 
might  be  allowed  In  evidence  as  within  the 
spirit,  if  not  tiie  lettn,  ta  the  statute,  slnee 
a  copy  on  the  record  Is  as  good  as  a  certified 
copy  of  the  copy  on  the  record;  but  it  Is  set* 
tied  by  the  case  above  cited  that  the  record 
book  Is  not  admissible  In  evidence  to  prove 
a  deed  without  comidlauoe  with  the  require- 
ments of  the  statute  not  only  as  to  inoof  of 
loss  of  the  original,  but  atoo  as  to  tbe  requbed 
notice.  ABSumIng  that  there  was  satisflAO- 
tory  proof  of  loss  of  the  original,  the  evidence 
was  still  Inadmla^le  under  tUs  statute  be- 
cause of  the  f  aUnre  to  give  the  requhed  no- 
tice. We  know  of  no  other  statute  under 
whidi  it  conU  be  chUmed  that  the  record 
book  Is  admissible  to  prove  the  plat  aa  a  part 
of  a  recorded  deed.  ...  f^^^^]^ 
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It  remains  to  aee  If  flie  mideaee  wm  Mliiil»- 
«lble  under  the  comm<m-law  roles  of  evi- 
dence. Granting  that  defendant  made  due 
proof  of  tHe  loas  of  tbe  original  pla^  how  la 
be  to  prore  Ita  contottaT  He  offen  a  book 
■aid  to  contain  a  0^7  of  tbe  idat  Mow.  the 
rule  aa  to  proving  the  ccntoita  of  &  lost  paper 
by  a  ptvar  pnipwtlng  to  be  a  «opy  ci  the  iMt 
original  requires  evidence  that  the  alleged 
0^7  haa  bem  compared  wlUi  flie  wlglnaL 
Mr.  Wharton,  In  hla  work  on  Orimlnal  Evi- 
dence (ueOfm  ITQ),  myai  **Aeeorfflng  to  the 
BngUih  practice,  an  examined  cop7,  to  be 
admlBgibte,  must  be  volfled  by  a  witness  who 
will  swear  that  he  has  compared  the  copy 
tendered  with  tbe  origlna],  dther  directly  or 
through  a  pexatm  em^yed  to  read  the  orlg* 
InaL"  Mr.  StarUe,  In  bis  wotk  on  BvMenea 
(0th  Am.  Ed.  27(^  says:  "The  general  rule  of 
law  i^n  this  subject  raquhrea  that  a  copy,  In 
order  to  be  admitted  aa  secondary  evidence, 
shonld  be  proved  by  some  one  who  has  com- 
pared It  with  the  origin^"  To  the  same 
effect,  see  2  PhlL  Ev.  p.  480.  In  this  case 
no  proof  wbatew  was  offered  to  show  that 
the  alleged  copy  of  tbe  Otts  plat  found  In 
the  record  book  had  been  compared  with  the 
origtaial  Otts  plat  to  qneatkm.  This  was  far 
tal  to  the  introduction  of  the  book  aa  a  copy. 
I  do  not  understand  that  the  caae  of  Hobbs 
V.  Beard.  48  S.  O.  370,  21  S.  B.  806,  alters  this 
well-eettled  and  aalntary  role  of  eiidenoe. 
In  that  case  the  circuit  judge  refused  to  allow 
a  witness  to  speak  of  the  contents  of  the  rec- 
ord ot  a  lost  deed  niien  the  record  itself  had 
been  destroyed  by  iBre.  He  said.  In  ruling  on 
the  question:  *The  only  way  a  record  of*ttat 
'  court  can  come  toto  this  court  at  all  is  1^  t2ie 
mode  provided  by  law,  which  Is  that  a  notice 
80  many  days  l>eforehand  shall  be  given  to 
prodnce  the  paper,  and,  to  case  of  nonpro- 
ductton,  use  the  office  copy.  If  that  book  It^ 
s^  macB  here  to-day.  It  wouM  be  no  evidence 
In  regard  to  the  contents  of  that  deed.  •  *  • 
If  you  can't  prove  by  the  books  themselves,  I 
don't  see  bow  you  can  prove  It  by  a  wKness 
who  saw  that  book."  This  court,  speaking 
through  Hr,  Justice  Gary,  said:  "As  a  gen- 
eral proposition,  the  rule  announced  by  tbe 
presiding  Judge  is  correcUy  stated.  This  case 
under  a  different  rule,  because  the  record 
of  the  deed  has  been  destroyed  by  fire."  This 
court,  to  overruling  tbe  circuit  Judge,  flnal^ 
said:  *^  bis  honor  was  satisfied  that  the  deed 
was  lost,  and  that  the  plaintiffs  did  not  have 
it  in  their  power  to  produce  higher  evidence 
than  that  offered  by  them  a*  to  the  oontenti 
of  the  deed,  then  the  testimony  was  compe- 
tent,'* etc  (Italics  ours.)  As  the  basis  for 
this  conclusion  the  conrt  cited  from  Hunter 
V.  Glenn,  1  Bailey,  542,  that,  'Ho  let  In  Inferi- 
or proof,  the  psrty  offering  it  must  show  that 
no  higher  Is  to  his  power."  This  case,  there- 
fore, does  not  conflict  with  the  view  herein 
advanced,  for  to  this  case  there  is  no  de- 
stroyed record  of  which  It  is  sought  to  prove 
the  contents,  and  It  cannot  be  said  to  this 
case  that  tbe  drcult  Judge  was  satisfied  the 


defendant  did  not  have  It  to  his  power  to  pro- 
duce hlghw  evidence  than  that  offered  aa  tb 
the  contents  of  the  plat  On  the  omtraiy.  It 
was  shown  In  this  case  that  there  was  higher 
ervklMice.  The  circuit  Judge  allowed  defend- 
ants* coonsd  to  totroduce  to  evidence  a  pUt 
called  the  "Vincent  Flat"  under  these  cftenm- 
stancea,  as  shown  at  foUo  ISO  of  the  case: 
"C.  D.  Farrar,  recalled:  Mr.  Gage  offers  plat 
again.  The  Oonrt:  This  irtat  was  made,  so 
this  8urv«y(V  says,  from  a  plat  made  by  R.  J. 
Otto;  and  I  think  to  the  light  of  this  other 
testimony— although  the  other  toatlmoay  was 
not  objected  to— I  think  it  will  be  fair  to  let 
this  plat  In  under  tbe  drcomatanceB.*'  Now. 
here  vras  a  copy  of  the  Otto  jdat.  which  had 
been  made  by  a  surveymr  tarn  tbe  w^toal 
plMt,  and  It  was  admissible  and  admitted  un- 
der the  rule  above  set  forth  requiring  evi- 
dence that  a  eatfy  bad  been  compared  with 
the  lost  original  before  It  la  adndsalble  to 
prove  the  contoito  of  ttie  or^ilnaL  It  cannot 
be  said,  them,  that  the  erldenee  rejected  to 
this  case  was  the  best  evidence  of  which  tha 
nature  of  the  caae  waa  capable.  Here  was 
higher  erldenee.  not  only  available,  but  actu- 
ally avaUed  of,  by  the  detaidants.  Btfng 
unable  to  see  whodn  the  drcult  Judfce  has 
committed  any  error  harmtul  to  defendants,  I 
think  the  Judgment  below  should  be  afOzmed. 


(tt  H.  G.  1S9) 

STATE  V.  NATQANS  et  aL 

(Bspreme  Court  of  South  Carolina.    April  19, 
18»7.) 

COHTEHPT— DiSOBKDIBXCB  OF  ErRONBOUB  ORDBB 

— Peociidinos  to  PosrsH— Rights  op  eciToia 

AND  ATTORNBTB— ViOLATIOM  OF  ISJL'XCTIOS — 
PowBRS  OF  Jddqb  in  CHAMBBIU'-DiBBABIIB^T 

or  ATTORKEra 

1.  The  disobedience  of  the  order  of  a.  conrt 
having  jniisdiction  of  the  subject-matter  and  of 
the  parties,  while  sadi  order  is  In  force,  is  a 
contempt,  howevw  erroneous  the  order  may 
have  been. 

2.  A  proceeding  for  contempt,  unless  used  as 
a  coercive  remedy  to  compel  the  performance 
of  an  act  to  which  a  suitor  is  entitled,  is  a  spe- 
cial criminal  proceeding,  distinct  from  the  cause 
In  which  it  may  arise,  and  the  reversal  of  aa 
order  to  such  cause  does  not  affect  proceedings 
for  contempt  in  disobeying  It  while  In  force. 

8.  While  it  Is  a  fatal  objection  to  a  rule  to 
show  cause  in  contempt  that  it  is  not  based 
on  an  affidavit,  anless  the  contempt  was  com- 
mitted in  the  immediate  presence  of  the  court, 
snch  objection  may  be  waived;  and  whore  the 
person  proceeded  against  answers  and  makes 
no  objection  on  that  ground  during  the  pro- 
ceedings, he  cannot  raise  it  on  appeal. 

4.  A  state  court,  at  the  suit  of  certain  stock- 
holders, enjoined  the  officers  of  «  corporation 
from  Interfering  in  any  manner  with  ua  prop- 
erty, and  its  creditors  from  prosecuting  any  ac- 
tion against  it  except  in  said  cause,  and  fixing 
a  day  for  hearing  an  application  for  the  ap- 
pointment of  a  receiver.  Before  such  day  a 
nonresident  creditor,  who  had  not  been  served 
with  process  to  said  action,  or  the  Injunction 
order,  sned  the  corporation  to  a  federal  eourt, 
and  procured  the  appointment  of  a  recover, 
who  took  possession  of  Its  property.  A  receiv- 
er was  afterwards  appointed  by  the  state  court, 
who  amilied  to  the  federal  conrt  for  a  rale 
against  its  receiver  and  the  corporation  to  show 
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cause  why  the  property  ohould  not  be  tamed 
OTer  to  him.  Had,  that  the  filing  of  iwom  xt- 
turns  to  such  rule  by  the  receirer  o£  the  fed- 
eral court,  and  by  the  president  of  the  eorpom- 
tion  in  its  behalf,  in  which  they  set  tnt,  in  de- 
corous language,  what  they  deemed  Hieii  rights, 
respectively,  could  not  be  made  the  basis  of  con- 
tempt proceedings  against  them  in  the  state 
court  for  a  riolation  of  the  injunction  order. 

5.  Nor  would  the  fiKns  of  etow  bills  other 
creditora  of  the  coKtoration  defendant,  in  the 
action  in  the  federal  court,  in  which  they  were 
served  as  defendants,  subject  them,  or  the  at- 
torneys acting  for  tliem,  to  punishment  for  con- 
tempt by  the  state  court  for  the  violation  of 
ItB  injunction,  with  which  they  had  been  served, 
as  the  federal  court  had  jurisdiction  of  the  ac- 
tion, and  they  had  the  legal  right  to  appear  and 
protect  their  interests  InvolTed  therein. 

6.  An  order,  made  on  the  hearing  of  a  rule 
acainst  an  attorney  for  contempt,  wliich  does 
not  adjudge  him  in  contempt,  bat  directs  that 
the  rale  be  discharged  on  his  giving  satisfac- 
tory aasarance  that  he  will  not  oppose  the 
withdrawal  of  an  action  pending  in  another 
'Coort,  but  will  co-operate  in  an  effort  to  have 
It  withdrawn,  imposes  an  Illegal  condition. 

7.  A  nonresldeiit  creditor  of  a  corporation, 
not  personally  served  with  a  copy  of  me  order 
within  the  state,  is  not  bound  by  an  injnnctioa 
restraining  creditors  from  prosecuting  actions 
against  the  corporation. 

8.  An  attorney  cannot  be  adjndged  gnilty  of 
contempt  because,  after  the  entry  of  an  order 
enjoining  the  creditors  of  a  corporation  from 
prosecuting  any  actions  against  it,  In  a  pro- 
ceeding in  which  he  represented  a  creditor  of 
the  corporation,  he  advises  and  brings  an  ae> 
tion  in  another  eonrt  against  the  corporation  on 
behalf  of  another  client,  who  was  a  nonresi- 
dent and  not  bound  by  the  injunction. 

9.  While  a  Jndge  in  chambers  can  attach  for 
■civil  contempt,  to  enforce  obedience  to  his  or- 
ders, an  order  imposing  a  punishment  for  con- 
tempt is  the  act  of  tiie  court,  and  must  he 
made  publicly  in  open  court  Bach  an  order 
entered  by  a  judge  In  cltamberB  Is  TtM. 

10.  A  judge  in  cnambera  has  no  power  to  sus- 
pend or  disbar  an  attorney  from  practicing  in 
tile  courts. 

Ai^eftl  txom  drcolt  court,  Charleston  conn- 
t7;  W.  G.  Benet,  Judge. 

Proceedings  for  contempt  against  J.  N.  Na- 
tiuuis.  Tames  Simons,  Jnllan  Mitchell,  Henry 
A.  M.  Smith,  Huger  Slnkler,  John  H.  Dosch- 
«r,  A.  F.  C.  Cramer,  and  B.  H.  Sparkman  for 
Tifflatii^  and  disregarding  an  order  of  In- 
junction entered  in  the  actitm  of  lAeodore 
Wenxel  and  another  against  the  Palmetto 
Brewing  Company  and  others.  From  an  or- 
der adjudging  the  defmdants  in  contempt, 
and  imposing  sentence  therefor,  th^  apiieal. 
Berersed. 

Lord  &  Burke,  Edward  McCrady,  J.  P.  K. 
Bryan,  W.  C.  Miller,  Hnger  Slnkler,  James 
Silmoua,  and  Mitchell  &  Smith,  for  appellants. 
Wm.  A.  Barber,  Atty.  Oen.,  for  the  State. 

JONES,  J.  TMa  Is  an  aK>eal  from  an  or- 
dv  of  Benet,  circuit  jndge,  adjodging  the 
defendants  guilty  of  contempt,  and  Imposing 
sentence  therefor,  upon  a  rule  to  show  cause 
issued  in  the  case  of  Theodore  Wenzel  et  aL 
against  the  Palmetto  Brewing  Company  et  aL 
The  alleged  contempt  was  disobedience  of  an 
order—made  In  said  case— ai^lntlng  a  re- 
ceiver, and  enjoining  creditors  and  stock- 
holders  of  the  Palmetto  Brewing  Company 


from  prosecuting  any  action  against  the  said 
company  except  In  said  cause.  On  appeal 
taken  from  this  order,  this  court  reversed 
the  same  on  the  ground  that  the  complaint  In 
tiie  cause  did  not  state  facts  sufficient  to  jus- 
tify a  court  of  equlfy  In  displacing  corporate 
control  of  the  company's  property  at  the  suit 
of  a  stockholder.  See  Wenzel  v.  Brewing 
Co.,  48  S.  a  80,  26  S.  B.  1.  A  preliminary 
question  was  argued,  whether  the  reversal  of 
that  order,  oat  of  which  the  contempt  pro- 
ceedings grew,  would  o[)erate  to  annul  the 
contempt  proceedings.  We  hold  that  the  or- 
der of  Injunction  by  Judge  Benet  was  not 
void,  bnt  was  merely  erroneoua  and  voidable. 
"l%e  weight  of  adjudged  cases  sustains  the 
proposition  that  the  judgmmt  of  a  domestic 
court  of  general  jurisdiction  Is  not  void  ex- 
cept where  the  court  has  no  jurtsdlctlon  Over 
the  subject-matter  of  the  suit,  or  where,  hav- 
ing such  Jurisdiction  over  the  subject-matter. 
It  Is  shown  by  the  record  to  have  no  jurisdic- 
tion over  the  judgment  defendant."  Freem- 
Jndgm.  S  116;  Turner  v.  Malone,  24  S.  C.  308. 
The  circuit  court  liad  undoubted  jurisdiction 
over  the  defendant  in  the  case  of  Wenzel  et 
al.  against  the  Palmetto  Brewing  Company 
et  al.  (except  the  De  La  Vergne  Refrigerating 
Machine  Company);  and  it  had  undoubted 
jurisdiction  over  the  subject-matter  of  the 
suit,  the  property  and  business  of  the  I'almet- 
to  Brewing  Company,  and  the  rights  of  stock- 
holders and  creditors  with  respect  thereto, 
with  power  to  at^lnt  a  receiver  for  an  in- 
solvent corporation  of  this  state,  and  to  re- 
strain suits  against  said  corporation;  and 
this,  too,  on  the  suit  of  a  minority  stockhold- 
er. The  complaint  failed  in  not  stating  facts 
snfflclent  to  justify  tbe  court  in  Interfering 
with  the  corporate  management  It  was  as 
If,  In  a  suit  to  foreclose  a  mortgage  of  realty, 
the  complaint  had  failed  to  allege  the  exe- 
cution of  the  mortgage.  On  demurrer  on  the 
ground  that  the  complaint  did  not  state  a 
cause  of  action,  the  complaint  would  be  held 
Insufflclent  bat  it  by  no  means  could  be  said 
that  for  that  reason  the  court  had  no  jurisdic- 
tion of  the  subject-matter  of  the  suit  A 
court  may  have  jutlsdictlon  of  the  subject- 
matter  of  a  suit,  and  yet  commit  reversible 
error  in  maintaining  or  retaining  jurisdiction 
of  the  suit  The  subject-matter  of  a  suit  Is 
one  thing,  and  the  suit  thereon  Is  another. 
The  correct  rule  Is  stated  in  Rapalje-  thus: 
"The  disobedience  of  any  order,  Judgment 
or  decree  of  a  court  having  jurisdiction  tn 
Issue  It  Is  a  contempt  of  that  court,  however 
erroneous  or  Improvident  the  issuing  of  it 
may  have  been.  Such  order  is  obligatory  un- 
til reversed  by  an  ai^>ellate  court  or  untU 
corrected  or  discharged  by  the  court  which 
made  it  But  if,  in  making  such  order,  the 
court  was  without  jurisdiction,  disobedience 
of  it  Is  not  a  contempt"  This  is  the  law  in 
this  state.  Carr  v.  Scott.  Rll^,  26,  *im; 
James  v.  Smith,  2  S.  0.  188;  In  re  Stokes.  & 
S.  C.  71;  Watson  v.  Bank,  Id.  169.  The  de- 
termination of  the  qoeBtlon  presented  in 
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Ttdres  a  eouideratioii  of  thtf  nature  of  pro- 
ceedlngB  In  contempt 

In  4  Boe.  PL  &  Piac.  706,  It  U  stated: 
"While  Gcmtempt  of  court,  In  Ita  essential 
character,  is  dlTided  into  Tarfams  kinds,  snirii 
aa  direct  and  conatmctlT^  dvll  and  criminal, 
still,  in  erery  spedea  ot  contempt,  whatever 
may  be  the  ultimate  object  of  the  redress 
sooght  In  any  Indlrldnal  case  (L  e.  prlrate 
compensation  or  pnUlc  vindication),  there  Is 
necessarily  Inherent  an  dement  of  offense 
asalnst  the  majesty  of  the  law>  savoring 
more  or  less  of  criminality.  And  hence  the 
almost  universal  doctrine,  as  laid  down  by 
the  courts,  is  that  process  by  which  the  par^ 
ty  charged  la  reached  and  tried— be  the  ad- 
judication wh<^  punitive,  wholly  remedial, 
at  partaking  of  both  qnalitlee— Is  essoitiaJly 
olmlnal,  or  quasi  crlminaL"  Bfr.  Bishop,  in 
his  work  OQ  Ofiminal  Law  (6th  Ed^  volume  2, 
p.  149),  la  the  dtiapter  on  ''Contempt  of 
Oour^"  'says:  'Tbs  ofTuise  of  contempt  of 
court  Is  against  the  state,  not  the  Judge  or 
the  party  In  the  cause.  Therefore  the  pro- 
ceeding should  properly  be  ^titled  as  of 
the  state  against  the  one  in  contempt"  Mr. 
Justice  Story,  In  Bx  parte  Kearney,  7  Wheat 
88,  said:  "When  a  court  commits  a  party  for 
a  contempt,  their  adjudication  is  a  convic- 
tion, and  thtir  commitment  is  execution." 
In  this  ease  the  supreme  court  held  that  It 
could  not  revise  the  Judgment  of  the  cir- 
cuit court  adjudging  the  party  guU^  of  con- 
tempt, because  it  had  no  appellate  Jurisdic- 
tion in  criminal  cases.  In  New  Orleans  v. 
Steamship  Co.,  20  WalL  892,  Mr.  Justice 
Swayne,  delivering  the  oplnitm  of  the  court  ^ 
said:  "Contempt  of  court  Is  a  specific  crim- 
inal offense.  The  Imposition  of  the  fine  was 
a  Judgment  In  a  criminal  case.  That  part  of 
the  decree  is  as  distinct  from  the  residue  as 
if  it  were  a  Judgment  upon  an  indictuieiit 
for  i>erjnry  committed  in  a  deposition  read 
at  the  hearing."  The  practice  In  this  state 
has  not  been  uniform.  Sometimes  the  pro- 
ceedings are  In  the  name  of  the  state  against 
the  offender;  sometimes  bearing  the  UUe  of 
the  cause  out  of  which  the  proceedli^  arose; 
sometimes  entitied  as  In  this  case.  If  we 
may  be  here  permitted  to  suggest  a  logical 
practice,  we  would  say,  where  the  object  is 
punishment  al<me,  the  proceedings  should  be 
in  the  name  of  the  state;  where  the  object  is 
to  compel  performance  of  an  act  as  a  reme> 
dy  for  a  party,  the  proceedings  should  bear 
the  tiUe  of  the  cause  in  which  relief  is 
sought;  and,  where  punishment  for  the  pub- 
lic offense  and  a  remedy  for  a  private  suitor 
are  both  sought  In  the  same  proceeding,  the 
title  may  be  as  In  this  case.  But  form  Is  not 
essentlaL  Whatever  the  form  of  the  pro- 
ceedings, unless  used  as  a  mere  remedy  to 
compel  the  perfonnance  of  an  act  to  which 
a  suitor  Is  entitied,  the  proceedings  are  crim- 
InaL  Such  a  proceeding  is  a  q)eclal  criminal 
proceeding,  summary  In  Its  nature,  and  dls* 
Unct  from  the  cause  In  which  It  may  arise. 
This  oonrt  entertains  i^peala  from  a  Judg- 


ment OT  order  In  contempt  proceedings  not 
only  because  such  order  Is  a  final  order  in  a 
special  proceeding,  in  the  sense  of  sections 
9, 11.  subd.  8,  of  the  Oode  (Bmory  v.  Davis, 
4  8.  O.  SQ,  but  because  oC  Its  appellate  Ju- 
risdiction in  criminal  cases.  In  the  case  of 
Bx  parte  ninmumd,  1  Bailey,  606,  Judge 
O'Neall,  said,  speaking  of  an  attachment  for 
contempt:  "Wbtti  the  attachment  has  issued, 
what  Is  Its  nature  and  effect?  Is  It  a  dvll 
or  a  criminal  process?  In  some  cases  I 
think  it  Is  a  civil  process,  as  where  It  Issues 
to  compel  a  party  to  a  suit  to  p^  an  award 
or  decree  of  a  court  of  eaulty,  or  agiUnat  a 
securilT  for  the  costs  of  a  suit,  and  the  like. 
In  these  cases  Its  object  la  excltialvdy  the 
payment  of  moaey,  and  It  Is  in  hen  of  an 
execution.  Cowp.  136;  1  Term.  B.  265;  4 
Term  B.  816,  809;  7  Term  B.  156;  1  Bos.  ft 
P.  880;  Blake  v.  Lowe,  8  Desans.  269; 
Daniel  v.  Capers,  4  McOnrd,  287.  In  other 
cases,  where  It  issues  against  a  sheriff  tta 
malpractice,  Badb  as  refusing,  In  the  pres- 
ence of  the  court  to  carry  Its  orders  into 
effect  receiving  a  bribe,  or  oppressive  con- 
duct In  the  discharge  of  his  duties.  It  is  cer- 
tainly a  criminal  process.  In  cases  of  n^- 
lect  of  duty,  such  a  failing  to  collect,  or  pay 
over  money  when  collected,  under  execution. 
It  is  partly  a  criminal  and  partly  a  civil  pro- 
cess. It  Is  criminal  both  In  form  and  etTect, 
so  far  as  It  is  designed  to  punish  the  sheriff 
for  his  neglect;  but  so  far  as  Its  effect  Is 
to  redress  the  Injury  of  the  party  who  pro- 
cures It  to  beissued,  by  compelling  the  sheriff 
to  place  him  In  as  good  a  situation  as  he 
would  have  been  in  had  the  sheriff  done  his 
duty,  It  is  generally  a  dvll  process,  state 
V.  Sheriff  of  Charleston  Diet,  1  MUt  151; 
Daniel  v.  Capers,  4  McCord,  237."  In  the  leth 
volume  of  the  Central  Law  Journal,  Mr.  A. 
J.  Donner,  writing  on  the  subject  of  con- 
tempts by  officers  of  the  court  speaks  of  this 
case  of  Ex  parte  Thurmond  as  an  Interesting 
decision,  and  of  Importance  as  presenting  an 
example  of  the  union  of  dvll  and  criminal 
remedies  in  contempt  proceedings.  This 
writer  says:  "Usually,  if  the  contempt  con- 
sists In  the  refusal  of  a  party  to  do  some- 
thing he  Is  ordered  to  do  for  the  benefit  or 
advantage  of  the  opposite  party,  the  process 
Is  civil,  and  he  stands  committed  until  he- 
compiles  with  the  order.  T^e  order  In  sucb 
cases  Is  not  punitive,  but  coercive.  The  pri- 
vate party  alone  Is  Intuited  In  Its  enforce- 
ment and  when  he  is  satisfied  the  imprison- 
ment terminates."  In  tiie  case  of  Wyatt  v. 
People  (Colo.  Sup.)  28  Pac.  962,  the  distinc- 
tion Is  forcefully  drawn.  So,  also,  in  State 
V.  Knight  (8.  D.)  64  N.  W.  412,  the  court 
said:  "If  the  contempt  consists  In  the  refus- 
al of  a  party  to  do  something  which  he  is 
ordered  to  do  for  the  benefit  or  advantage  of 
the  opposite  party,  the  procras  is  dvll,  and 
he  stands  committed  till  he  complies  with 
the  order.  The  orier  In  such  a  ease  is  not 
In  the  nature  of  a  puniahuient  but  Is  co- 
nclTek  to  cfHupel  him  to  act  In  acconlance 
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•with  tbe  6rder  of  the  court.  If,  on  tbe  other 
hand,  the  contempt  consists  In  the  doing  of 
a  forblftdtti  act,  injurious  to  the  opposite  par- 
tj,  the  procees  is  criminal,  and  conTlcUon  is 
(oDowed  by  fine  or  Imprisonment,  or  both, 
and  this  by  way  of  pnnishment.  In  one  case 
tbe  private  party  is  interested  in  the  enfc»^ 
ment  of  tbe  arda:,  and  the  moment  he  is  sat- 
lAfled  the  Imprisonment  ceases.  On  the  other 
band,  the  state  alone  is  Interested  in  the  en- 
forcement of  tiie  penalty;  it  being  a  pnnish- 
ment wbidi  operates  In  torrorem,  and  by 
tbat  means  lias  a  tendency  to  prerent  a  r^>e- 
tltlon  of  tbe  ofCeaise  in  other  similar  cases," 
—citing  caaes.  see,  also,  Bl.  Comm.  c.  20; 
Phinips  T.  Welch,  U  Nev.  187;  People  t. 
Court  of  Oyer  &  Terminer.  101  N.  T.  4  N. 
B.  269:  WiUlamson's  Oase.  26  Pa.  Bt  10; 
Ex  parte  Hardy,  68  Ala.  803;  In  re  Watson, 
S  Lans.  408;  Hawley  r.  Bennett  4  Paige, 
1S3;  Bz  parte  Tbatcher,  7  HI.  170;  Orook 
T.  People,  16  in.  686;  Bx  parte  Bdwards.  11 
Fla.  184. 

We  are  prepared,  then,  to  accept,  as  sab- 
stantlally  sound,  Rapalje's  classlflcatton  of 
contempts  Into  dril  and  criminal,  as  follows 
(section  21):  "01  vll  contempts  are  tbose  quasi 
contempts  which  consist  in  filing  to  do 
something  wtilch  the  contemner  Is  ordered 
by  the  court  to  do  for  the  benefit  or  advan- 
tage of  another  party  to  the  proceeding  be- 
fore the  court,  while  criminal  contempts  are 
all  those  acts  In  dtsresi>ect  of  the  court  or 
of  Its  process,  or  which  obstruct  the  adminis- 
tration of  justice,  or  tend  to  bring  the  court 
Into  dlsr^nte,  such  as  disorderly  conduct, 
insulting  behavior  In  the  presence  or  imme- 
diate vidnl^  of  the  court,  or  acts  of  vio- 
lence which  interrupt  Its  proceedings;  also, 
disobedience  or  resistance  of  the  process  of 
the  court,  lnterf»ence  with  property  in  tbe 
custody  of  the  law,  misconduct  of  oflUcets  of 
the  court,"  etc  The  Judgment  In  a  civil  con- 
tempt proceeding  Is  a  Judgment  in  a  civil 
case,  and.  If  the  order  to  which  the  civil  con- 
tempt proceedings  attached  as  an  Incident 
Is  set  aside  for  any  cause,  the  proceedings  In 
civil  contempt  fall  with  It  Pris^  v.  Hughes, 
27  8.  O.  408,  8  S.  E.  781.  This  case  Is  an  mns> 
tratlon  of  the  principle  snnonnced.  Tbe  de- 
fendant herein  was  ordered  to  turn  over  cer- 
tain choaes  In  action  to  a  receiver  appointed 
by  tbe  court,  and,  on  faiUng  or  refusing  to  do 
90,  was  ruled  to  show  cause  why  he  should 
not  be  attached  for  contempt  The  rule  was 
made  absolute  nlsL  On  appeal  from  this  or- 
der, as  wen  as  the  order  appointing  a  re- 
celver,  tills  court  held  that  the  order  appoint* 
Ing  a  recelvw  was  urroneous  because  no  case 
was  made  for  tbe  appointment  of  a  receiver, 
and  >o  set  it  aside.  .  Then,  v^  briefly,  the 
court  said,  *Hhls  dlspMes  also  of  the  third 
question,  as  to  contempt"  That  was  a  clear 
case  of  ctvil  contempt  If  the  proceedings  In 
the  case  at  bar  could  be  sostalned  as  civil 
contempt  proceedings,  then,  undra-  the  au- 
thority of  Pelxer  y.  Hughes,  supra,  the  or- 
der ai^iealed  from  would  bare  been  reversed. 


because  the  principal  order,  to  which  It 
would  attach  as  Incident  was  set  aside  In 
Wenzel  v.  Brewing  Co.,  48  S.  G.  80,  26  S.  E. 
I.  The  proceedings  before  us,  however,  are 
not  civil,  but  crImlnaL  The  attorney  general 
prosecutes  the  defendants,  In  the'  name  of 
tiie  state,  tot  a  pubUc  offense.  Its  form,  pur- 
pose, and  effect  are  to  punish.  It  tn  no  way 
seeks  to  co^ce  the  p6rf(H*mance  of  any  act 
for  the  benefit  of  a  suitor,  as  a  private  r^e- 
dy.  It  Is  wh<aiy  punltlv&  It  Is  therefore 
distinct  from  and  Independent  of  the  case  of 
Wenael  against  the  Palmetto  Brewing  Com- 
pany, and  may  proceed  after  that  case  has 
gone  out  of  court  This  idea  Is  imbedded  In 
Johnson  v.  Wideman,  Dudley,  70,  wh»e  it 
was  held  that  the  termination  of  a  cause 
before  an  attachment  for  contempt  Is  moved 
for  against  a  witness  does  not  destroy  the 
power  of  the  court  to  punish  him;  Judge 
O'Neall  saying,  "The  interest  of  the  party  to 
compel  his  attendance  by  attachmoit  is  end- 
ed, but  the  offense  against  tbe  6ourt  still  ex- 
ists, and  ought  to  be  punished." 

Having  disposed  of  the  preliminary  ques- 
tion we  proceed  now  to  consider  other  ques- 
tions raised  In  the  case.  It  will  be  proper 
first  to  state  Bomethlng  of  the  facts:  On 
December  80,  1886,  Theodore  Wenzd  and 
John  W.  Barm  ester  commenced  the  above- 
entitled  action  against  the  Palmetto  Brewing 
Company,  J.  H.  Doscher,  the  Security  Sav- 
ings Bank,  and  the  De  La  Vergne.  Refrigerat- 
ing Mactdne  Company.  The  phUntlfCS  were 
minority  stockholders  In  the  Palmetto  Brew- 
ing Company,  and  sought  to  enjoin  said  com- 
pany. Its  servants,  agents,  and  Its  presld^t 
J.  H.  Doscher,  from  exercising  any  control 
over  the  property  and  franchises  of  said  com- 
pany, to  enj(^n  creditors  from  prosecuting  any 
action  against  said  company  except  In  said 
proceedings,  and  for  the  appointment  of  a 
receiver.  On  December  SI,  188S,  Judge  Benet 
made  an  order  enjoining  and  restraining  the 
company,  its  servants  and  agents  and  Its 
preMdent  J-  H.  Doedier,  from  Inte^erlng  In 
any  manner  with  the  property  of  the  com- 
pany, except  In  the  usual  course  of  business; 
and  the  order  further  provided  "that  all  and 
singular,  the  creditors  and  stockholders  of  the 
said  Palmetto  Brewing  Oon^iany,  be  restrain- 
ed and  enjoined  from  prosecuting  any  action 
against  the  said  company  except  in  these 
proceedings."  The  order  also  required  the 
defendants  to  show  cause  before  the  judge 
at  chambers,  January  8, 1886,  why  a  receiver 
should  not  be  appointed  as  prayed  for  In  the 
complaint  The  order  and  the  summons  and 
complaint  were  personally  served  on  John  H. 
Doscher.  for  himself.  Individually,  and  as 
president  of  the  Palmetto  Brewing  Company, 
and  on  B.  H.  Sparkman,  as  cashier  of  the 
Seeurl^  Savings  Bank,  on  December  31, 18B5. 
On  an  affidavit  dated  December  SO.  18M!,  to 
the  efTect  that  tbe  De  La  Vergne  Refrigerat* 
ing  Machine  Company  Is  a  corporation  under 
ttie  laws  ot  New  York,  and  has  no  officer  re- 
nding within  the  MtMio,  Judge  Ben^  on  De*. 
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cember  30,  1806,  made  an  otOer  that  the  sum- 
mons, complaint,  and  order  herein  be  served 
on  the  defendant  the  De  La  Vei^e  Eefrlger- 
atlng  Machine  Companr  by  depositing  copies 
thereof,  postage  prepaid,  in  the  post  o£9ce  at 
Charleston,  addressed  to  said  corporation  at 
New  York,  and  that  a  copy  of  the  summons, 
with  the  notice  of  the  filing  of  the  complaint 
and  of  the  order,  be  published  In  the  Charles- 
ton News  and  Courier  once  a  week  for  six 
weeks.  On  December  31,  1896,  Laurence  E. 
Robert  made  affidavit  tliat  he  had  on  that 
day  deposited  in  the  post  office  at  Charleston, 
postage  prepaid,  a  copy  of  the  summons  and 
complaint  and  order,  addressed  to  the  De  La 
Vergne  Refrigerating  Machine  Company,  New 
York  City.  On  the  13th  day  of  January,  18»6, 
Patrick  Conroy  made  affidavit  before  Isadore 
Bnms,  who  signed  himself  "Commissioner  of 
Deeds,  City  and  County  of  New  York,"  to  the 
effect  that  the  d^>onent  had  on  the  7tb  day 
of  January,  1S96,  delivered  and  left  with 
Charles  B.  Cone,  secretary  of  the  De  La 
Vergne  Refrigerating  Machine  Company,  pa- 
pers purporting  to  be  copies  of  the  summons 
and  complaint  In  the  atrnve^entltled  action, 
and  order  and  affidavit  annexed  thereto.  This 
affidavit  was  filed  on  the  18th  day  of  January, 
1806.  The  De  La  Veigne  Refrigerating  Ma- 
chine Company  did  not  appear  in  any  man- 
aer  in  the  case.  On  the  Sth  day  of  January. 
1896,  the  day  before  the  papers  purporting  to 
be  the  summons  and  complaint,  and  the  or^ 
der  and  affidavit  annexed  thereto,  were  said 
to  have  been  delivered  to  the  said  De  La 
Vergne  Refrigerating  Machine  Company,  said 
company  filed  Its  bill  In  the  United  States 
circuit  court  for  the  district  of  South  Carolina 
against  the  Palmetto  Brewing  Company,  the 
Security  Savings  Bank,  a  lien  creditor,  and 
the  Consumers'  Coal  Ck)mpany,  an  unsecured 
creditor,  praying  the  winding  up  of  the  Pal- 
metto Blowing  Company,  the  sale  of  its  as- 
sets for  the  payment  of  its  debts,  and  for  the 
appointment  of  a  receiver;  and  on  the  sam*. 
day,  by  order  of  the  Honorable  Charles  H. 
Simonton,  judge  of  that  court,  A.  F.  C.  Cra- 
mer was  appointed  receiver  of  the  Palmetto 
Brewing  Company,  and  immediately  took  pos- 
session of  the  company's  property.  Snb'pcena 
ad*  res  on  this  bill  was  served  personally  on 
John  H.  Doscher,  president  of  the  Palmetto 
Brewing  Company,  on  0.  O.  Witte,  president 
of  the  Security  Savings  Bank,  and  on  A.  F. 
C.  Cramer,  president  of  the  Consumers'  Coal 
Company,  on  the  6th  day  of  January,  1886. 
On  the  Sth  day  of  January,  1896,  the  rule  to 
show  cause  why  a  receiver  should  not  be  ap- 
pointed issued  by  Judge  Benet,  December  31, 
1885.  came  on  to  be  heard.  The  Palmetto 
Brewing  Company  and  J.  H.  Doscher  made 
return  to  the  rule,  by  their  attorneys,  Julian 
Mitchell  and  Henry  A.  M.  Smith;  and  the 
Security  Savings  Bank  by  its  attorney,  J.  N. 
Nathans,  also  made  return.  In  the  return  of 
the  Security  Savings  BajDLk  the  attention  of 
the  court  was  called  to  the  fact  that  the 
United  States  drcait  court,  bj  Its  order  oi 


January  6,  1896,  had  appointed  A.  F.  0.  Cra- 
mer as  receiver  of  the  Palmetto  Brewing  Com- 
pany, and  that  said  receiver  had  taken  pos- 
session of  the  property  and  assets  of  said  cor- 
poration. As  already  stated,  the  De  La 
Vergne  Refrigerating  Machine  Company  did 
not  appear,  and  made  no  return.  After  hear^ 
ing  the  returns,  and  argument  thereon.  Judge 
Benet,  on  January  13,  1896,  filed  an  order 
sustaining  the  material  allegations  and  tbe 
equity  of  the  complaint,  finding  that  tbe  Pal- 
metto Brewing  Company  was  insolvent,  and 
providing  that  If  counsel  could  not  agree  be- 
fore 10  o'clock  p.  m.  of  Monday,  18th  Janu- 
ary, upon  a  fit  and  proper  person  to  be  re- 
ceiver, such  receiver  would  be  appointed  by 
the  court  forthwith.  Counsel  not  agreeing  by 
fore  10  o'clock  p.  m.  of  Monday,  13th  Janu- 
ary, 1806,  made  an  order  appointing  August 
Bequest  receiver  of  the  property  and  assets 
of  the  Palmetto  Brewing  Company.  On  the 
16th  January,  1896.  August  Bequest,  the  re- 
ceiver of  the  Palmetto  Brewing  Company  ap- 
pointed by  Judge  Benet,  filed  his  petition  in 
the  United  States  circuit  court  in  the  case 
of  the  De  La  Vergne  Refrigerating  Machine 
Company  against  tbe  Palmetto  Brewing  Com- 
pany et  al.;  setting  out  the  proceedings  in  the 
state  court,  showing  his  appointment  as  re- 
ceiver, and  praying  that  the  property  and  as- 
sets of  the  Palmetto  Brewing  Company  In  the 
possession  of  A.  F.  C.  Cramer,  the  receiver  ap- 
pointed by  the  United  States  court,  be  turned 
over  to  the  said  Bequest,  by  virtue  of  his  ap- 
pointment as  receiver  by  the  state  court  Up- 
on this  petition  the  United  States  circuit  court 
on  January  17,  1896,  made  an  order  requiring 
all  the  parties— the  De  La  Vergne  ReMgoratlng 
Machine  Company,  the  Palmetto  Brewing 
Company,  the  Security  Savings  Bank,  tbe  Con- 
sumers'  Coal  Company,  and  A.  F.  0.  Cramer, 
recelVOT^-to  show  cause  on  the  21st  January, 
1893,  why  the  property  should  not  be  turned 
over  to  the  receiver  of  the  state  court  On 
the  day  set,  returns  were  made,  In  obedience 
to  tbls  order,  by  the  Palmetto  Brewing  Com- 
pany, through  their  attorneys,  Messrs.  Mitch- 
ell &  Smith;  by  the  De  La  Vergne  Refriger- 
ating Machine  Company,  through  Its  attorney, 
J.  N.  Nathans,  Esq.;  by  the  Secnrl^  Savings 
Bank,  through  Its  attorney,  Huger  Sinkler, 
Esq.;  by  the  Consumers*  Coal. Company, by  Its 
attorney,  James  Simons,  Elsq.;  by  August  Be- 
quest, receiver,  through  his  attorneys,  Messrs. 
Mordlcal  &  Gadsden.  On  the  16th  Janu- 
ary, 1896,  the  Security  Savings  Bank,  by  Its 
attorney,  Huger  Sinkler,  Esq.,  filed  its  cross 
bill  in  said  cause;  and  on  the  80th  January, 
1896,  the  Consumers'  Coal  Company,  by  its 
attorney,  James  Simons,  also  filed  Its  cross 
bill  In  said  cause.  Except  as  above  stated, 
the  filing  of  the  returns  of  said  defendants  In 
obedience  to  the  rule  of  the  United  States 
court  was  the  first  appearance  of  any  of  the 
defendants  In  the  cause  In  the  United  States 
circuit  court  By  Its  order  filed  January  27, 
1896,  tbe  United  States  circuit  court  refused 
the  petition  of  A.  Bequest,  ncelver,  uid  re- 
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tabled  poMcadon  of  the  property  of  the  Pal- 
metto Brewing  Oompany  In  the  hands  of  the 
recelTer  of  that  conrt.  On  the  Slat  FetvnaiTt 
1898,  A.  Bequest,  receiver,  made  and  filed  his 
Terlflad  report  to  the  state  circtUt  court,  settins 
forth  the  abore  facts,  and  asked  the  court  for 
tnstmctlons.  Upon  the  flUng  of  the  refxirt, 
Jndge  Benet,  as  he  states,  of  the  ooorf  a  own 
motion,  teaed  an  <nder,'  dated  Febmaiy  21, 
1886,  reqoMns  J.  H.  Doscher,  A  V.  a  OcBr 
nw,  and  B,  H.  Sparkman  to  ahow  cause 
before  him  why  they  should  not  be  attach- 
ed for  contempt,  for  yiolatkm  of  the  order 
of  itijynrtiwi  tssned  oa  Janaary  CU  1896. 
The  defendants  made  retoom  March  2,  1896, 
but  Judge  Benet  reserved  his  dedal  on  dure- 
vn,  and  by  seTeral  orders,  dated,  respec- 
tively, March  5,  1896,  March  14,  1896,  March 
28,  1886,  postponed  the  deetalon  upon  said 
rale  and  returns  from  time  to  time  until 
April  18,  lS86k  when  the  presence  of  the  par- 
tlas  In  court  waa  required,  to  hare  and  re- 
ceive the  Judgment  of  the  cotut.  On  ttie  27th 
of  April,  1896,  before  decision  on  the  above- 
mentioned  rule,  Judge  Benet  Issued,  of  his 
ovn  motion,  a  rule  against  J.  N.  Nathans, 
Julian  Mitchell,  H.  A  M.  Smith,  James  81- 
mcma,  and  Huger  8  inkier  to  show  cause  why 
titey  ahould  not  be  adjudged  In  contempt  of 
court  for  violation  of  the  ordor  ct  Injnoctlon 
Issued  December  31,  1896;  why  each  <rf  them 
should  not  be  suspended  and  removed  from  his 
office  aa  attorney  and  comiselor  of  the  circuit 
and  probate  courts  of  this  state,  dming  the 
pteasure  of  the  court  or  the  continuance  of 
the  alleged  contempt;  or  why  other  condign 
ponishment,  in  the  discretion  of  the  court, 
ahould  not  be  imposed  on  each  of  them.  Re- 
turns were  made  to  this  rule  on  the  29th  April, 
189^  in  open  conrt;  and,  upon  bearing  same, 
Judge  Benet  took  the  matter  under  advlae- 
meot.  No  decision  was  filed  during  the  taem, 
and  the  court  adjourned  sine  die  May  2,  1896. 
No  decision  was  filed  during  the  succeedhig 
term,  ending  June  26,  1896.  But  on  July  3, 
1896,  In  vacation  time,  a  decision  was  filed  ad- 
jud^g  J.  H.  poacher,  B.  H.  Sparkman,  and 
A  F.  G.  Cramer  each  guilty  of  conlen^t  ot 
court,  and  imposing  sentence  i^ran  each  of  a 
fine  of  $100.  It  further  adjudged  that  J.  N. 
Nathans,  Hnger  Slnkler.  Julian  Mitchell,  and 
H.  A  M.  Smith  are  each  guilty  of  contempt  of 
court.  In  having  done  such  acts  in  the  premises 
unworthy  of  members  of  the  bar  and  officers 
of  the  court,  and  that  until  they  purge  themr- 
selves  of  such  contempt,  or  untU  the  further 
OTder  ot  the  court,  they  each  be  suspended 
from  their  offices  as  attorneys,  solicitors,  and 
counselors  of  the  circuit  and  probate  courts 
of  this  states  ^e  order  further  provided  that. 
If  the  court  is  made  satisfied  that  It  Is  hnpos- 
sfble  for  the  respondents  to  purge  themselves 
1^  undoing  what  they  have  done  In  the  prem- 
ises in  the  United  States  court,  each  pay  a 
fine  of  $500,  and  that  each  be  suspended  from 
hla  office  as  attorney,  etc.,  until  the  fine  Is 
paid.  Aa  to  James  Simons,  it  was  adjudged 
that  the  rule,  aa  to  him,  be  discharged  as  soon 


aa  he  gtves  the  cotirt  satlsfectory  assurances 
that  he  will  not  <vpose  the  witiidrawing  of  the 
salt  fkom  the  United  States  court,  but  wUl  co- 
cpeatB  In  an  effbrt  to  do  so.  If  such  be  possi- 
ble. Bach  defendant  appeals,  oa  numerous 
exceptions,  but  we  will  not  attempt  to  consider 
these  exceptkms  seriatim.  We  will  consider 
the  principal  exceptions  under  a  few  general 
propositions.  The  power  of  this  court  to  en- 
tertain an  appeal  frmn  a  Judgment  In  omtempt 
proceedings  has  not  been,  and  could  not  be, 
queatloaed.  Our  appellate  Jnrlsdictlan,  how- 
ever. Is  limited  to  the  ascertainment  whether 
then  is  eriOT  of  law  In  the  Jodgmmt  and  sen- 
tence In  contempt  proceedings.  Goierally  the 
kiqutar  Is  as  to  tiie  power  and  Jurlsdlcti(m  of 
the  court  pnaowaciDg  the  Judgment 

1.  Our  first  Inquiry  Is  whelfliw  the  absoioe 
of  an  affidavit  as  a  .basis  tor  the  Issuance  of 
tbe  rules  to  show  cause  Is  a  fatal  Jurlsdictton- 
al  defect 

Itt^  Bnc  PL  &  Prac.  779,  It  is  broadly  and 
coirectly  stated  that  "the  almost  universal 
method  by  wUdi  contempt  proceedings  are 
begun  Is  by  affidavit,  and  an  examination  of 
the  authorities  will  generally  disclose  that  hi 
all  cmitempt  iH<oceedlngs,  save  for  such  as  are 
committed  tn  the  cotirf  a  immediate  presence, 
an  affidavit  Is  essential."  In  State  v.  Black- 
well,  10  8.  C.  88»  this  cout  held  that  it  Is 
a  fatal  objectjon  to  a  rale  to  show  cause  In 
contempt  proceedings  that  it  Is  made  without 
affidavit  the  court  sayhig:  "All  parties  char- 
ged, otherwise  than  by  the  oath  of  the  grand 
Jury,  with  offenses  other  than  contempt  com- 
mitted In  the  presence  of  the  court,  are  en- 
titled to  have  the  matters  charged  stated  un- 
der oath;  the  penalties  tor  false  swearing  be- 
ing regarded  as  a  safeguard  to  the  liberties 
of  tbe  dtlsen."  This  objection  may  be  waiv- 
ed, howevw.  It  was  raised  in  the  court  or 
before  the  Judge  below,  either  In  the  re- 
turns, or  otherwise  by  motion.  Having  an- 
swered fully  without  objecting  on  this 
ground,  defendants  must  be  deemed  to  have 
waived  the  same.  Tbe  objection  cannot  be 
raised  In  this  court  tor  tbe  first  time.  Be- 
sides, It  cannot  be  said  there  was  no  affidavit 
before  the  Judge  when  be  issued  the  rales. 
The  rule  against  the  defmdants  Messrs.  Dos- 
cher, Cramer,  and  Sparkman  waa  expressly 
based  on  the  verified  report  of  August  Be- 
quest receive.  These  d^endants  made  re- 
turns, which  were  sworn  to  by  them,  and  they 
were  represented  by  four  of  the  attorneys 
ruled  for  contempt— Messrs.  Mitchell,  Smith, 
Slnkler,  and  Simons.  The  rule  against  the 
five  attorneys  waa  based  on  tlie  sworn  re- 
turns of  the  other  parties,  l^ere  was  then 
a  substantial  compliance  with  the  rule  re- 
quiring an  affidavit  as  a  basis  for  constructive 
contemsyt  proceedings. 

2.  Our  next  Inquiry  is,  did  the  verified  re- 
port of  August  Bequest  state  facts  sufficient 
to  constitute  a  contempt  of  court  so  as  to 
give  the  Judge  Jurisdiction  to  entertain  con- 
tempt proceedings  against  the  defendants 
Poacher.  Cramer,  and  Sparkman,  an<c 
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T«1fled  retnniB  of  ttae  dtfendants  state  tects 
sufflcient  to  cuutitate  a  contempt  of  court, 
M  as  to  fflre  the  Judge  Jurisdiction  to  enters 
tain  contempt  proceedings  against  the  de- 
fendanta.  Nathans.  Mitchell,  SmlUi,  Slnkter, 
and  Simons? 

The  affldarlta  upon  which  ftroceedlngs  In 
contempt  are  Inaed  Shonld  make  out  a  prima 
Cade  case  of  contonpt.  In  the  role  lasoed 
against  defendants  Doscher,  Cramer,  and 
^)arkman,  they  were  required  to  show  cause 
why  an  attachment  for  contempt  should  not 
isaae  against  each  of  them  for  yiolatlon  of  the 
order  of  InJuicUon  mads  Deoemher  31, 1805, 
in  the  case  of  Wenael  st  aL  against  the  Pal- 
metto Brewing  Company  «t  aL 

As  to  A.  F.  0.  Cramer:  The  BpecUtcatiims 
against  defaidant  Cramer  were:  niat  (1)  he 
was  In  poesesrion  ot  Oe  jj^aperij  at  the  Fat 
metto  Brewing  Company  as  reeelTW  appoint- 
ed by  the  United  States  drcutt  court  on  ttae 
90i  day  of  Jannary,  1896,  In  the  ease  «t  the 
De  La  Vo^tte  BeWgeeating  Madilne  Com- 
pany agahiat  tlM  Palmetto  Brewing  Company, 
the  Omsamers'  Coal  Company,  and  the  Se- 
cnrlty  Savings  Bank,  and  refoaed  to  ddlver 
ttie  said  igf^arty  to  ttae  reetfrer  aK>otntad 
by  ttae  statv  court  GO  T^aA  to  the  return  of 
the  Oonsmnen'  Coal  Company,  which  waa 
Bwnn  to  1^  A.  F.  C.  Oramar,  Its  iwesldent, 
irhleh  retnm  waa  made  pnrsoant  to  a  mle 
Issned  the  United  States  drcnlt  court  at 
the  Instance  and  oo  the  petition  of  A.  Be- 
qtuBt,  the  receirer  of  ttae  state  coart,  "SSt. 
Oramw  used  ttae  ffdlowlng  language:  "nut 
ttais  defendant  Is  a  party  to  ttae  aibOTe-en- 
tiUed  actum  In  this  court^.whlcta  la  Instttoted 
for  the  protection  of  the  creditors  of  the  said 
brewing  company;  and  for  further  cause  ttais 
respoaident  shows  that  the  property,  harlng 
first  been  taken  possession  of  by  ttais  court, 
1^  Its  recelTer,  for  ttae  ben^t  creditors, 
wtao  are  entiOed  to  payment  ctf  ttatir  dunand 
btf  ore  >toAh<dd«ni,  tlie  same  should  be  sup- 
rendered  by  the  veceiTer  of  ttais  court;  wbo^ 
according  to  ttae  statement  of  said  petition, 
was  In  possession  of  ttae  jisap&etj  In  question 
btfore  the  appc^ntment  of  ttae  receirer  by  tin 
state  court,  and  Is  now  In  possession  thereof." 
The  Judgment  In  ctmtempt  seems  to  rely  upon 
ttM  fact  last  above  specified  as  the  basis  for 
ttae  charge  of  contempt  In  vU^tlng  tlie  wder 
of  Injunctkm.  Hie  Injmictlmi  restrained  the 
creditors  and  stockholders  of  the  Palmetto 
Brewing  Cunpany  "from  prosecuting  any  ac- 
tion against  said  company  except  In  these  pro- 
ceedings." Ortoer  certainly  was  not  prose- 
cuting an  action  against  the  Palmetto  Brew- 
ing Conutany  responding  to  the  rule  of  ttae 
United  States  drenlt  court  Issued  at  the  re- 
quest of  the  reeelTer  appointed  by  ttae  state 
court  It  would  be  a  great  misteke  to  bold 
that  Cramer  was  guilty  of  ccmtempt  In  doing 
Itae  Tery  thing  whldi  the  rectiver  appointed 
by  the  state  court  presumably  with  the  sanc- 
tion of  the  state  court  uked  tiie  United 
States  court  to  require  him  to  do.  ^e  state 
court  by  sending  Ite  reeelTer  Into  the  United 


States  court,  and  causing  parties  to  answer, 
must  be  h^  to  have  modified  Ite  InJunciloB 
so  as  to  allow  them  to  answer,  or  must  be 
held  to.  have  prodahned  that  what  It  soogtat 
to  hare  done  could  be  done  with  imimidty. 
Oramer'B  return  to  tiW  United  Stetes  court 
was  In  proper,  decorous  language,  and  assert- 
ed what  was  deemed  the  legal  right  of  his 
company.  Besides,  the  Consnmers'  Goal  Com- 
pany not  a  party  to  the  case  In  the  state 
court  nor  was  Mr.  Cramer,  and  tbe  injanction 
was  nevw  served  upon  the  ofmvany  or  Mr. 
Oamer.  Columbia  Water  Fown  Co.  v.  Co- 
lumbia, 4  a.  a  888. 

Aa  to  J.  H.  Dosclier:  The  spedflcatiiMis  are: 
0)  That  he  was  sored  with  a  copy  of  ttae  or^ 
dor  <tf  Injnnctkm,  Decembn  81, 1805,  as  an  iOr 
dividual,  and  as  president  of  the  Palmetto 
Brewing  Otmipany.  ^  Ttaat  In  the  retnm  of 
the  Palmetto  Brewing  Company,  made  In 
obeUence  to  a  rule  Isaited  In  the  mdted  States 
drcutt  Goatton  the  petition  of  tiie  receiver  ap- 
pointed by  the  state  court  which  return  was 
■#oni  to  by  J.  H:  Doedier,  tbe  following  lan- 
guage was  used:  "And  this  re^ndent  fur- 
ther sbowa  ttaat  this  respond^t  duly,  and  to 
ttae  stcteait  of  his  ability,  opposed  the  «ppoltt^ 
ment  ai  a  recdver  in  ttae  state  court  under 
ttae  s«id  proceedings;  but  a  receiver  having 
been  appointed  therein,  and  a  receiver  like- 
urtae  having  been  appointed  In  tills  honorable 
court  the  respondent  avete  and  aUeges  tiiat 
the  proceedings  bi  the  state  court  under  wbich 
such  receiver  had  been  appointed  are  wholly 
insnffldoit  Irregular,  null,  and  void,  and  that 
the  fmitaer  prosecution  of  the  same  will  re- 
dound to  the  Injury  of  this  respondent  and  Its 
stocfcholdeTs,  vtaereu,  under  the  proceedtiws 
in  this  bowxraMe  coart  had,  the  creditors  of 
this  respondent  can  be  propwly  enjoined  and 
restrained,  and  thereafter  their  claims  can  be 
duly  satisfied,  and  this  respondoit  put  te  a 
position,  after  the  payment  of  the  same,  of 
hai^  Its  aaseta  distributed  to  Ita  ■to<^hoId- 
ers."  There  Is  nothing  in  the  record  to  show 
ttaat  Dos(te  taad  anything  to  do  with  the  In- 
stitution of  tiie  aotion  in  the  United  Stetes 
court  As  was  said  with  reference  to  A.  F. 
Oi  Cramer,  tala  appearance  In  the  United 
Stetes  court  was  In  response  to  ttae  process 
of  that  court  He  tberefwe  prosecuted  no 
action  against  the  Palmetto  Brewing  Com- 
pany m  vtolatlen  of  the  injunctioa  orders. 
The  facts  stated  constitute  no  contempt  of 
court  on  his  part 

As  to  B.  H.  Sparkman:  The  spedflc^kms 
are:  (1)  That  on  the  16tfa  dsy  of  January, 
1886,  the  Security  Savings  Bank  filed  a  cross 
bill  in  the  United  Stetes  circuit  court  duly 
sworn  to  by  B.  H.  Sparkman,  as  cashlw.  (2) 
That  the  sut^cena  on  said  croas  Mil  waa  duly 
Issued  on  said  date,  and  served  on  Cramer,  as 
in«sident  of  tbe  Consumers'  Goal  Company, 
and  on  said  Doscher,  as  ttae  i^esldent  of  the 
Palmetto  Brewing  Conveny.  (S)  That  at  the 
bearing  nqpon  the  mle  issued  by  tbe  United 
States  circuit  court  the  Security  Savings  Bank, 
rei»esented  on  that  occa6liHr>by  U&iHuger 
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SInkler,  made  a  sworn  return.  Among  other 
matters,  the  respondeot  said  that,  upon  the 
face  of  the  complaint  In  the  court  of  common 
pleas,  It  appears  that  the  plaintiff  bad  no  legal 
right  to  Institute  l^cal  action,  and  that  the  or- 
der of  the  court  was  Irregular  and  Illegal. 
There  can  be  no  question  that  the  United 
States  circuit  court  had  jurisdiction  In  the 
suit  of  the  De  La  Vergne  Refrigerating  Ma- 
chine Company  against  the  Palmetto  Brewing 
Company  and  others.  la,  then,  the  filing  of 
a  croea  bill  by  a  defendant  In  such  cause  the 
proeecotlnc  of  an  action  against  the  Palmetto 
Brewing  Company?  This  depends  upon  the 
nature  of  a  cross  bill  as  used  in  equity  prac* 
tice.  In  Story,  Eq.  PL  (  386,  it  is  said:  "A 
cross  bill,  ex  tI  termini.  Implies  a  bin  brought 
by  a  defendant  In  a  suit  against  the  plaintiff 
In  the  same  suit,  or  against  other  defendants 
In  the  same  salt,  or  against  both,  touching  the 
matters  In  question  In  the  original  bill.  A  bill 
of  this  Uud  Is  usually  brought  either  (1)  to  ob- 
tain a  necessary  discovery  of  facts  In  aid  of 
the  defense  of  the  original  bill;  or  (2)  to  obt^ 
full  relief  to  all  parties  tonching  the  matters  of 
the  original  Wll."  "A  cross  bill  is  a  proceed- 
ing to  procure  a  complete  determination  of  a 
matter  already  In  litigation."  2  Danlell,  C^. 
Prac.  1549.  It  Is  a  mode  of  defense.  Story, 
Eq.  PL  S  893.  Auxiliary  to  the  proceeding  In 
the  original  suit,  and  a  dependency  upon  it. 
Ayree  v.  Carver,  17  How.  005.  We  do  not 
think  the  filing  of  a  cross  bill  Is  a  prosecution 
of  an  action  In  violation  of  the  injunction  or- 
der. It  is  not  charged  that  Sparkman  induced 
the  De  La  Vergne  Company  to  bring  suit 
The  United  States  court  having  Jurisdiction, 
and  the  Security  SavlQgs  Bank  having  been 
brought  into  court  as  a  defendant.  It  had  the 
right  to  defend  its  Interests  Involved  in  said 
suit  according  to  the  practice  of  that  court 
We  fall  to  see  any  contempt  of  court  in  the 
facts  spedfled. 

As  to  James  ^mons:  Ttie  specification  in 
the  rule  la  that  he  violated  the  order  of  tn- 
J  unction,  "In  that,  with  actual  knowledge  of 
the  order  of  the  31st  day  of  December,  189S, 
he  appeared  In  the  United  States  circuit  court 
In  said  cause,  for  the  Consumers'  Coal  Com- 
pany, filed  a  return  therein,  apparently  placing 
this  court  In  contempt,  and  filed  a  cross  bill 
for  the  Consumers'  Coal  Company  In  said 
United  States  court,  and  adylsed  his  client, 
the  aald  Consumers'  Coal  Company,  to  take 
such  proceedlnga  In  said  United  States  court 
In  order,  ^parently,  to  evade  the  Jurisdiction 
of  this  court,  and  to  oust  this  court  of  Jiirlsdlc- 
tlon  therein."  It  Is  further  charged  that  J. 
N.  Nathans,  Esq.,  Huger  SInkler,  Esq.,  Julian 
Mitchell,  Esq.,  H.  A.  M.  Smith,  Esq..  and 
James  Simons,  Esq.,  seem  to  have  conspired 
together  to  cause  said  proceedings  to  be  bad  In 
the  United  States  court  for  the  purpose  of 
evading  the  Jurisdiction  of  this  court  herein, 
and  to  prevent  the  appointment  of  its  receiver 
herein,  and  to  prevent  such  receiver  from  ob- 
taining peaceable  possession  of  the  property  in 
question*  which  said  acte^  If  committed  by 


them,  and  for  the  aforesaid  purpose,  would  be 
a  contempt  of  this  court.  Justly  deserving  of 
censure  and  punishment  of  the  court  as  such. 
The  only  facts  found  by  his  honor  against  the 
defendant  Simons  were  (1)  that  he  filed  a  cross 
bill  for  the  Consumers'  Coal  Company  in  the 
United  States  circuit  court;  ^  that,  hi  the 
return  to  the  rule  issued  by  the  United  States 
court,  the  language  stated  al>ove  in  consider- 
ing the  case  of  A.  F.  C.  Cramer  was  used. 
That  these  facta  constitute  no  contempt  ot 
court  has  already  been  shown.  There  was  no 
evidence  that  Mr.  Simons  even  knew  of  the 
order  of  Injunction.  He  was  not  concerned  In 
the  case  at  alL  Indeed,  his  honor  says  that 
the  return  of  Mr.  Simons  "almost  wholly  ex- 
onerates him."  His  honor  does  state  wherein 
Mr.  Simons  Is  to  blame,  does  not  adjudge  him 
In  contempt,  but  orders  that  the  rule  against 
him  "be  discharged  so  soon  as  be  gives  the 
court  satisfactory  assurances  that  he  will  not 
oppose  the  withdrawing  of  the  suit  from  the 
United  States  court,  but  wlU  co-operate  In 
an  effort  to  do  so,  if  such  be  possible."  The 
condition  Imposed  was  not  lawful.  The  rule 
should  have  been  dismissed  without  condi- 
tion. 

As  to  Huger  SInkler:  It  Is -unnecessary  to 
add  anything  to  what  has  been  said  In  con- 
sidering the  case  of  E.  H.  Sparkman.  l^e 
facts  stated  do  not  constitute  a  contempt  of 
court 

As  to  Julian  Mitchell  and  H.  A.  M.  Smith: 
The  specifications  In  the  rule  are  that  tbey 
violated  the  order  of  Injunction,  and  have  ap- 
peared to  advise  their  cUent  by  said  order  en- 
Joined  to  violate  said  order,  in  contempt  of 
court  "In  that,  with  actual  knowledge  of  the 
order  of  December  31,  1895,  tbey  seem  to 
have  co-operated  with  J.  N.  Nathans,  Esq.,  In 
the  cause  of  the  De  La  Vergne  Refrigerating 
Machine  Company  against  the  Palmetto 
Brewing  Company  et  aL  in  the  United  States 
circuit  court,  and  filed  appearances  and  re- 
turns therein  whereby  they  seem  to  have  pla- 
ced themselves  In  contempt 'of  this  court,  and 
invoked  the  Jurisdiction  of  the  United  States 
circuit  court  as  against  this  court,  notwith- 
standing that  upon  an  application  made  by 
them  to  this  court  which  the  court  believed 
to  have  been  made  in  good  faitb  by  them,  an 
order  In  supersedeas  was  granted,  preventing 
the  deposit  of  books  and  papers  as  required  by 
the  previous  order  of  this  court;  all  the  while, 
however,  acting  as  If  to  evade  the  Jurisdiction 
of  this  court,  by  co-operating  with  the  said 
J.  N.  Nathans,  Esq.,  to  maintain  the  Jurisdic- 
tion of  the  United  States  court,  and  to  oust 
this  court  of  Jurisdiction  herein,  and  advising 
their  client,  J.  H.  Doscher,  as  president  of  the 
said  company,  to  swear  to  a  return  In  the 
United  States  court  containing  languase  which 
seems  disrespectful  to  this  court  and  In  citn- 
tempt  thereof."  Then  followed  the  speclflca- 
tion  charging  conspiracy  In  the  language  stat- 
ed above  In  the  consideration  of  the  case  of 
James  Simons.  The  sworn  papers  upon  which 
the  rule  Issued  do  not  con^  ^g^^^©^ 
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tiff  tlie  Infereuces,  or  what  seemed  or  appear- 
ed to  his  honor  aa  proper  Inferences,  speci- 
fied in  the  rule.  The  tacts  fonud  by  his  honor 
in  relation  to  Messrs.  Mitchell  and  Smith  are, 
sut}stantlally:  (1)  That  on  the  8th  of  Janu- 
ary, ISOSi  they  asked  for  and  obtained  leave 
to  file  a  sapersedeBs  bond  pending  appeal  from 
an  order  requiring  the  Palmetto  Brewing  Oom- 
pany  to  deposit  its  books  and  papers  for  In- 
Q>ection;  (2)  that  they  filed  a  return  for  the 
Palmetto  Brewing  Company  In  the  United 
States  drcult  court,  in  obedience  to  a  rule  of 
said  court  issued  at  the  instance  of  the  re- 
ceiTO'  of  the  state  court;  (8)  that  In  that  re- 
turn there  was  language  used  deemed  disre- 
spectful to  the  state  court  (the  language  be- 
ing as  stated  In  considering  the  case  of  J.  H. 
Doscber  above).  These  facts  constitute  no 
contempt  of  court.  We  have  shown  that  the 
fliinf;  of  the  return  was  not  the  prosecution  of 
an  action  In  violation  of  the  injunction;  that 
It  was  made  pursuant  to  application  of  re- 
ceiver of  the  state  court;  that  its  language 
was  proper  and  decorous.  As  to  the  obtaining 
leave  to  file  the  supersedeas  bond,  that  was  a 
right  accorded  to  them  by  his  honor.  Tbe  a£>- 
peal  from  the  order  to  file  books,  etc.,  for  in* 
spectlon,  was  vofiAe  In  good  faUli,  and  was  sue* 
cessfuL  48  S.  G.  80,  26  S.  E.  1. 

Ab  to  J.  N.  Nathans:  l^e  specifications 
are  that  he  violated  the  order  of  injunction 
"in  that,  having  actual  knowledge  of  the  re- 
straining order  of  December  31,  188S,  he,  be- 
ing then  and  now  a  duly-elected  director  of 
the  Security  Savings  Bank,  one  of  the  de- 
fendants herein,  as  also  its  duly-elected  so- 
licitor, and  having  filed  its  return  and  oth^ 
papers  In  the  cause,  as  such  solicitor,  for  the 
apparent  purpose  of  evading  the  Jurisdiction 
of  this  court,  prepared,  swore  to  as  solicitor 
of  the  De  La  Yergne  Refrigerating  Machine 
Oompany,  signed  as  such  solicitor,  and  caus- 
ed to  be  filed  on  the  Gth  day  of  January.  1890, 
in  the  United  States  circuit  court  for  the  dis- 
trict of  South  Carolina,  the  bill  of  complaint 
of  the  said  De  La  Yergne  Refrigerating  Ma- 
chine Company  against  the  Palmetto  Brew- 
ing Company,  causing  said  Security  Savings 
Bank  In  such  last-named  cause  to  be  ostensi- 
bly represented  by  the  said  Huger  Slnkler, 
Esq.,  and  in  such  cause  making  return  set- 
ting forth  that  the  proceedings  herein  in  this 
court  were  irregular,  null,  and  void,  and  by 
said  return  seeming  to  hold  the  in'oceedlngs 
of  this  court  herein  in  contempt,  and  In  said 
cause  In  the  United  States  circuit  court  caus- 
ing to  be  appointed  a  receiver  in  order,  ap- 
parently, to  evade  the  appointment  of  a  re- 
ceiver this  court,  thereby  seeming  to  be 
guilty  of  an  act  unbecoming  an  attorney,  so- 
Ucltort  and  counselor  of  this  court"  Then 
followed  the  charge  of  conspiracy  with  the 
other  attorneys  named  to  evade  Jurisdiction 
of  the  state  circuit  court,  as  already  quoted 
above.  The  findings  of  fact  are:  (1)  That 
tbe  De  La  Verghe  Refrigerating  Machine 
CXmpany,  notwithstanding  tbe  deposit  tai  tbe 
XKWt  office  of  Charleston,  S.  O.,  with  postage 


prepaid,  of  the  summons  and  complaint  and 
the  restraining  order, 'addressed  to  said  cum- 
pany.  New  York  City,  nevertheless  caused  to 
be  filed  on  6th  January,  1896,  in  the  United 
States  circuit  court,  its  bill  of  complaint 
against  the  said  Palmetto  Brewing  Company, 
the  said  Security  Savings  Bank,  and  the  Con- 
sumer's Goal  Oompany,  praying  foreclosure 
and  sale  and  administration  of  assets  of  the 
said  Palmetto  Brewing  Company,  and  for 
the  appointment  ot  a  receiver,  (2)  That  the 
said  bill  of  complaint  was -filed  by  J.  N.  Na- 
thans, Esq.,  as  the  solicitor  of  the  said  De 
La  Yergne  Refrigerating  Machine  Company, 
and  sworn  to  by  him  as  such  solicitor.  (3) 
That  said  J.  N.  Nathans  was  also  the  attor- 
ney for  the  said  Security  Savings  Bank  in 
tbe  case  of  Wenzel  et  aL  against  tbe  Palmet- 
to Brewing  Company  et  aL  In  the  state  court, 
and  aa  such  duly  made  return  for  said  bank 
to  the  order  and  rule  Issued  on  Slst  Decem- 
ber, 1895.  (4)  That  on  the  Gth  January,  1896. 
nj^D  the  motion  of  the  said  J.  N.  Nathans, 
Esq.,  an  order  was  granted  by  the  Judge  of 
the  United  States  court  appointing  A.  F.  C. 
Cramer  receiver  of  the  Palmetto  Brewing 
Company,  and  a  general  restraining  order  is- 
sued, and  a  rule  to  show  cause  why  the  In- 
junction and  receivership  should  not  be  per- 
manent (5)  That  on  the  8th  January,  1896, 
an  order  was  made  In  tbe  said  cause  in  the 
United  States  court  authorizing  Receiver  Cra- 
mer to  continue  the  business  of  the  Palmet- 
to Brewing  Company;  said  order  being  made 
on  the  motion  of  said  J.  N.  Nathans.  (6> 
That  J.  N.  Nathans  no  longer  appeared  to 
represent  the  said  Security  Savings  Bank,  but 
his  place  was  taken,  as  solicitor  of  said  bank 
in  said  cause,  by  Huger  Slnkler.  (7)  That 
Bequest,  receiver  of  the  state  court  filed  his 
petition  in  the  United  States  court  setting 
forth  his  claim  to  the  possession  of  the  said 
property,  and  that  thereupon  the  United 
States  court  duly  issued  a  rule  to  show  cause 
why  the  order  appointing  Cramer  receiver  of 
the  United  States  court  should  not  be  re* 
sclnded,  and  why  the  petitioner,  Bequest,  re- 
ceiver of  the  state  court,  should  not  obtain 
and  retain  possession  of  the  property  fn 
question.  (8)  Tbat  at  the  bearing  of  said 
rule  on  the  21st  January,  1896,  the  De  La 
Yergne  Refrigerating  Machine  Company  made 
a  return,  sworn  to  by  J.  N.  Nathans,  its  so- 
licitor, in  which  return,  among  other  matters, 
the  respondents  say:  "O^t  upon  the  face 
of  the  complaint  In  the  cause  in  the  court  of 
common  pleas,  it  appears  that  the  plaintiff 
bad  no  legal  right  to  institute  said  action,  and 
that  the  order  issued  therein  was  Irregular 
and  unlawfuL" 

We  have  already  shown  that  so  far  as  the 
acts  of  tbe  parties  and  attorneys,  done  In  tbe 
United  States  court  in  response  to  the  rule 
of  that  court  Issued  on  the  petition  of  the 
receiver  of  the  state  court,  are  concerned,  no 
contempt  of  court  Is  inferable  from  them. 
It  remains  to  consider  whether  Mr.  Nathans 
violated  the  order  ot  Injunc^pn  In  flUng  In 
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the  United  States  court  the  bin  of  the  De  La 
Vergne  Refrigerating  Machine  Oompany 
agalDst  the  Palmetto  Brewing  Company  et 
aL,  as  the  solicitor  of  the  former;  for  it  Is 
manifest  that  If  he  conld.  without  being 
guilty  of  c<mtemptt  file  such  bill,  he  would  be 
perfectly  free  to  do  anything  in  said  cause, 
In  accordance  wl^  the  forms  and  practice 
of  that  court,  which  he  deemed  proper  for  his 
client's  Invest  The  finding  of  the  circuit 
judge  exonerates  Mr.  Nathans  from  any  Im- 
patatioQ  of  duplicity  in  representing  both  the 
Security  Sarliigs  Bank  and  the  De  La,  Tergne 
Refrigerating  Machine  Company.  While  Mr. 
Nathans  appeared  for  the  Security  Savli^Es 
Bask  In  the  state  court,  Mr.  Sinkler  appeared 
for  and  represeuted  the  bank  In  the  proceed- 
ings In  the  United  States  court  It  is  con- 
ceded that  Mr.  Nathans,  as  attorney  for  the 
Security  Savings  Bank  In  the  case  in  the 
state  court,  bad  notice  of  the  order  of  Injunc- 
tion. Now,  If  Mr.  Nathans,  himself  having 
notice  of  the  injunction,  represented  any  dl- 
ent  bound  by  the  order  of  injunction,  In  pros- 
ecuting any  action  against  the  Palmetto 
Brewing  Company  in  any  other  court,  Eftate 
or  federal,  he  nudoubtedly  could  be  attached 
for  contempt  It  is  not  asserted,  and,  upon 
plain  principles  of  constitutional  law,  could 
not  be  asserted,  that  a  court  of  equity  In  Uils 
state  could  enjoin  the  process  of  a  federal 
court  which  Is  Ind^Mudent  in  Its  sphere  of 
action;  but  It  may  restrain  the  actions  of 
persons  within  Its  jurisdiction,  and  punish 
disobedience  of  Its  orders  by  any  one  bound 
tbneby.  Watson  r.  Bank,  5  S.  C.  169.  It 
becomes,  then,  material  to  Inquire  whether 
^e  I>e  La  Vergne  Befr^eratlng  Machine 
Company,  which  Mr.  Nattums  represented  In 
Uie  suit  Id  the  United  States  court  was  bound 
by  the  order  of  Injunction.  It  was  a  foreign 
corporation^  resident  in  New  York.  It  In  no 
way  Toluntarily  submitted  Itself  to  the  In- 
junction of  the  state  court,  by  appearance 
therein  or  otherwise.  His  honor.  Judge  Ben- 
et  finds,  as  matter  of  fact  that  a  copy  of  the 
oirder  of  injunction  was  mailed  to  the  De  La 
Vergne  Refrigerating  Machine  Company  De- 
c^ber  31,  1896,  and  this  must  be  taken  as 
tnie.  There  was  no  dear  evidence  that  any 
copy  ot  the  order  of  Injunction  was  ever  ac- 
taaHy  served  on  the  said  company.  It  does 
appear  that  on  the  7th  day  of  January.  1890, 
~-tfae  day  after  the  Institution  of  Its  suit  In 
the  United  States  court— It  was  served  with 
a  copy  of  summons  and  complaint  and  some 
"order,"  which,  for  aught  that  appears,  may 
have  been  the  order  for  publication.  But 
somlng  that  the  order  served  was  the  order 
of  injunction,  the  service  was  after  the  filing 
of  the  suit  Moreover,  our  Code  makes  no 
ivovlidon  for  the  constructive  service  of  an 
order  of  injunction.  But  BtlU  more  to  the 
point  it  Us  nnlvenally  conceded  that  Injunc- 
tlon  Is  a  process  In  personam.  High,  Inj.  B  1. 
"An  order  for  injunction,  being  In  personam 
merdy,  Cfox  only  be  supported,  against  a  per- 
aoa  who  Is  not  a  dtlsen  or  resident  of  the 


state  in  whidi  It  is  rendered,  by  actual  serv- 
ice upon  him  within  Its  Jnrlsdlctlon.  and 
constructive  service  by  publication  In  a  news- 
paper la  not  sufficient."  Hart  v.  Sansom.  110 
U.  S.  154,  3  Sup.  Ot  586.  Cases  In  this  state  - 
are  numerous  to  the  effect  that  jurisdiction 
so  as  to  bind  In  personam  cannot  be  acquired 
by  publication,  or  by  service  out  of  the  state 
after  order  for  publication.  It  follows  that 
60  far  as  the  De  La  Vergne  Refrigerating 
Company  fs  concerned,  the  order  of  injunc- 
tion was  a  nulUty.  Tb&t  company  not  being 
before  the  court  under  attadiment  for  con- 
tempt for  disobedience  of  the  order  of  in- 
junction. It  is  not  necessary  to  go  Into  the 
further  question  argued,  whether  the  state 
court  could  enjoin  a  citizen  of  another  stete 
from  prosecuting  an  action  in  the  United 
Stetes  court  We  have  looked  Into  the  rela- 
tion of  the  De  La  Vergne  Company  to  the  in- 
junction only  BO  far  as  Is  necessary  to  asc^ 
tain  whether  Mr.  Nathans  violated  the  order 
of  Injunction  In  representing  said  company 
In  the  United  States  court  The  De  La 
Vergne  Company,  not  being  bpund  by  the  or^ 
der  of  Injunction,  could  prosecute  an  action 
against  the  Palmetto  Brewing  Company  in 
the  .  United  States  court,  where,  under  the 
constitution  and  laws  of  the  United  States,  It 
had  a  right  to  sue,  without  violating  the  in- 
junction. It  had  the  right  to  retein  the  serv- 
ices of  Mr.  Nathans,  an  attorney  of  that 
court  If,  in  the  discharge  of  his  in'ofesslonal 
duty  to  this  client,  he  advised,  prepared,  and 
filed  the  bill  in  the  United  States  court,  it 
could  not  l>e  said  he  advised  any  violation  of 
the  order  of  Injunction;  for,  as  shown,  such 
suit  was  not  in  violation  of  the  order  of  In- 
Jimctlon.  Rap.  Contempt  {  43,  p.  56,  states: 
"Where  an  attorney  has  two  clients,  one  of 
whom  is  enjoined,  and  the  other,  who  is  in  an 
Independent  position,  having  or  claiming  dif- 
ferent rights  or  Interests,  Is  not  enjoined, 
such  attorney  cannot  ordinarily  be  charged 
with  violation  of  the  Injunction  In  advis- 
ing or  acting  professionally  for  the  client 
not  enjoined;  his  being  enjoined  as  attor- 
ney for  one  client  do^  not  limit  or  re- 
strain his  professional  action  for  others." 
This  doctrine  is  sustained  In  the  cases  of 
People  V.  Randall.  73  N.  Y.  416;  Slater  v. 
Merrltt  75  N.  Y.  268.  The  record  does  not 
disclose  facte  sufficient  to  constitute  a  prima 
facie  case  of  contempt  on  the  part  of  Mr. 
Nathans.  In  reaching  this  conclusion,  we 
have  not  taken  Into  consideration  the  nntrav- 
ersed  returns  of  the  parties,  niese  returns 
all  denied  the  Inferences  which  his  honor 
drew  from  the  facte  steted;  denying  any 
purpose  to  evade  the  jurisdiction  or  disregard 
the  injunction  of  the  court  or  to  put  any 
slight  upon  the  court,  but  claimed  that  what 
they  did  was  done  decorously,  and  In  the 
conscientious  discharge  of  whAt  was  con- 
ceived to  be  their  right  and  duty.  It  Is  true, 
the  defendants  expressed  no  regret  for  their 
acts.  This  is,  no  doubt  due  to  the  fact  that 
the  manly  self-respect  of  bonorabIe>.men  wiU 
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not  permit  tbem  to  make  false  expressions  of 
r^mt,  whlcb  they  do  not  feel,  for  acts  done 
bonesOy  and  consdentlonsly.  We  do  find, 
howerer,  expressions  of  r^ret  that  the  court 
had  misconceived  their  purpose  and  Inten* 
tlon;  and  the  snpreme  court  said  In  Watson 
T.  Bank,  supra,  It  woold  have  been  better  sat- 
isfied to  have  found  in  the  returns  of  the  de- 
fendants in  that  case  **a  declaration  of  their 
regret  that  his  honor,  the  judge,  had  mlacon- 
celved  their  purpose  and  Intention." 

3.  We  wlU  consider  now  whether  the  judg- 
ment and  sentence  for  contempt  are  void 
because  not  rendered  in  term  time,  but  at 
chambers.  We  have  shown  In  this  discus- 
sion on  the  preliminary  question  that  this 
is  an  appeal  from  a  judgment  In  a  criminal 
contempt  We  hold  the  order,  or  judgment 
and  sentence,  rold,  because  such  judgment 
and  sentence  must  be  rendered  publicly  and 
in  open  court  It  is  the  act  of  the  court,  and 
not  of  the  judge,  and  is  to  be  done  in  term 
time.  State  t.  Linton,  6  Strob.  88.  The 
case  of  State  r.  Fullmore  (S.  G.)  24  S.  El 
1026,  Is  not  Inconsistent  with  this  riew,  but 
rather  confirms  It  Mr.  Justice  Gary,  dellT- 
erlng  the  opinion  therein,  emphasized  the 
fact  that  while  the  court  was  In  session  the 
presiding  judge  made  an  entry  on  the  docket 
that  a  new  trial  was  ordered,  announced  bla 
conclusions,  and  requested  one  of  the  attor- 
neys engaged  in  the  case  to  prepare  the  or- 
der carrying  out  the  views  he  expressed. 
Accordingly  It  was  held  that  under  sach  cir- 
cumstances the  court  could  make  and  file  the 
order  granting  a  new  ti^  as  of  the  day  of 
the  adjournment  of  court,  which  date  the 
order  bore,  but  It  was  not  filed  until  several 
days  after  the  court  had  adjourned.  It 
would  hardly  be  contended  that  in  a  criminal 
case  the  sentence  could  be  amended,  much 
less  Imposed,  after  the  court  had  adjourned. 
The  cases  of  Kllnck  v.  Black,  14  S.  C.  241, 
Pelzer  v.  Hughes.  27  S.  a  406,  3  S.  B.  7SI, 
and  Harmon  v.  Wagener,  S3  3.  O.  487,  12 
S,  H.  96,  do  not  conflict  with  this  conclu- 
sion. Those  were  cases  of  civil  contempt 
In  the  case  of  Harmon  v.  Wagener,  supra. 
Judge  Fraser,  at  chambers,  granted  an  order 
making  absolute  a  rule  to  show  why  attach- 
ment should  not  issue  for  contempt,  and  re- 
quired the  party  to  turn  over  to  the  receiver 
certain  property  within  10  days,  etc.  This 
court  said:  "A  judge  has  the  express  aa- 
thority  to  appoint  a  receiver  at  chambera 
(Code,  S  265),  and  why  may  be  not  In  the 
same  way  make  the  supplemental  order  to 
enforce  obedience  to  the  appointment?  Sul>- 
dlTlsIon  S  of  section  266  provides  that  when- 
ever, in  the  exercise  of  Itq  authority,  a  court 
shall  have  ordered  the  deposit,  delivery,  or 
conveyance  of  money  or  other  property,  and 
the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience  as  for  contempt 
may  make  an  order  requiring  the  sfaerifl'  or 
constable  to  take  the  money  or  property,  and 
deposit  deliver,  or  conv^  It  in  conformi^ 
With  the  direction  of  the  court"   The  court 


goes  on  to  ny:  "In  the  cases  of  Kllnck  v. 
Black.  14  B.  a  241,  and  Pelz^  t.  Hughes,  27 
S.  O.  406»  8  S.  B.  781,  attachments  for  con- 
tempt of  court  In  refusing  to  obey  orders 
were  granted  by  a  judge  at  chambers.  The 
very  nature  oi  such  cases,  and  the  danger 
sought  to  be  provided  against,  would  seem  to 
make  It  necessary  that  the  remedy  for  dis- 
obedience should  be  as  prompt  and  summary 
as  the  appointment  Its^.  It  will  be  ob- 
served that  in  mme  cl  these  cases  was  any 
punishment  Imposed  for  disobedience,  and 
the  proceedings  In  contempt  were  not  d^ign. 
ed  to  punish  for  disobedience,  but  to  coerce 
the  performance  of  some  required  act  as  a 
remedy  for  a  suitor.  Hence  the  contempt 
and  the  contempt  proceedings  were  not  crim- 
inal, but  clvlL  It  cannot  be  said  that  any 
general  power  to  punish  for  contempt  Is  con- 
ferred on  a  judge  at  chambers,  and  such 
power  is  not  incident  to  his  powers  at  cham- 
bers, as  it  is  Incident  to  the  circuit  court  as 
a  court  of  record.  If  section  28S,  Code,  could 
possibly  be  construed  as  conferring  on  a 
judge  at  chambers  any  power  to  attach  for 
contempt  beyond  a  civil  contempt,  such  pow- 
er must  be  limited  to  the  case  of  disobedience 
to  an  order  for  tlie  deposit,  delivery,  or  con- 
veyance of  money  or  other  property."  TWs 
case,  in  any  view,  does  not  come  within  the 
terms  of  that  section.  We  have  been  pointed 
to  no  case  In  which  a  judge  at  chambers  has 
imposed  a  flue  or  other  punishment  as  a 
penalty  for  disobedience  of  an  order  of  court 
as  for  a  criminal  contempt  The  right  of  a 
judge  to  render  a  decree  in  a  case  heard  be- 
fore him  In  one  circuit  after  he  has  entered 
upon  the  duties  of  another  term  In  another 
circuit  OS  sustained  In  Chaf  ee  v.  Ralney,  21 
S.  C  11,  affords  no  ground  for  asserting  a 
right  to  Impose  a  fine  for  a  criminal  con- 
tempt out  of  term  time.  But  If  the  right  of 
a  judge  at  chambers  to  fine  for  a  criminal 
contempt  committed  out  of  the  presence  of 
the  judge  be  conceded.  It  Is  very  dear  that  he 
has  no  power  at  chambers  to  suspend  or  dis- 
bar an  attorney  from  practicing  in  the  cir- 
cuit and  probate  con;^s  of  this  state.  The 
judgment  In  this  case  Is  suspension  until  they 
purge  themselves,  or  until  the  further  order 
of  the  court  and.  If  the  court  la  satisfied 
they  cannot  purge  themselves  by  undoing 
what  they  have  done,  then  fine,  and  suspen- 
sion until  the  fine  be  paid.  Whatever  may 
be  said  of  the  Inherent  right  of  the  circuit 
court,  as  a  court  of  record,  to  suspend  or 
disbar  attorneys,— a  power  draited  by  appel- 
lants in  argument  here,  but  which  we  deem 
unnecessary  to  be  determined  In  this  case, — 
such  power  cannot  be  claimed  as  Inherent  in 
a  judge  sitting  at  chambers.  The  provisions 
of  the  statutes  on  this  subject  are  as  follows: 
Rev.  St  i  2291:  "Attorneys,  solicitors  and 
counselors  may  be  removed  or  sust>ended, 
and,  also  in  aggravated  cases,  imprisoned  not 
exceeding  twenty-four  hours,  by  the  several 
courts  in  which  they  have  been  admitted  to 
practice,  if,  in  the  presenc^of  such  court. 
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tbiBj  tm  K^Stj  of  aaj  dlsorAerlr  conduct 
cmaliig  an  biterroptlMi  of  bnsUiesB  or 
UBoimtlBg  to  an  open  and  diroct  eonteiapt 
of  tbe  court,  hla  antfaority  or  person;  bnt 
sot^ect  to  snch  lemoTai  they  shall  bold  their 
office  for  life."  Section  2282:  "Anj  attor. 
ney,  solicitor  or  counselor  may  be  remored 
or  aospended  who  shall  be  gnOtj  of  any  de- 
celt,  mal-piactlce  or  mlademoanor;  but  not 
uotn  a  capT  of  cfaarfea  against  him  shaU 
have  been  delivered  to  him  by  the  clerk  of 
tbe  court  In  vhleh  tbe  proceedings  aball  be 
bad  and  an  opportunity  shall  have  been  giv- 
en bim  of  being  heard  In  bis  detencb"  Mow, 
whether  tbe  statutes  affect  the  general  Juris- 
diction of  a  drcnlt  conrt  to  pnnlsb  for  con- 
tempt or  not  (Watson  r.  Bank,  S  fi.  a  ICO), 
they  certainly  confer  no  poww  tax  a  Jndge  at 
chambers  to  soastend  or  disbar  an  attorney. 
On  the  contrary,  the  plain  Inference  from 
the  language  Is  that  the  court,  not  the  judge, 
baa  the  power  to  remove  or  suspend  an  at- 
torney. The  sentence  therefore  exceeded  the 
powm  of  a  Judge  at  cbamboa,  and  Is  Totd. 

We  ngnt  that  the  lack  of  time  ptOTenta 
the  condenaing  of  our  rtews  herein  announ- 
ced. The  case  la  one  of  great  intoest  and 
importance.  We  have  striven  to  reach  a 
sound  and  Just  result.  We  trust  no  unwhole- 
some result  will  follow  the  reversal  of  the 
Judgment  of  the  learned  Orcnlt  Judge,  who 
sought  only  to  vindicate  the  authority  of  his 
conrt  and  its  mandate.  The  order  of  a  court, 
which  is  not  absolutely  void,  must  be  re- 
spected and  obeyed  until  vacated  by  the 
proper  authority.  Tbe  orderly  administra- 
tion of  law  requires  this  duty  at  the  hands  of 
mn,  but  especially  is  this  doty  incumbent  on 
attwneya  and  officers  ot  the  court;  fw,  If 
thoee  who  minister  in  the  temple  of  Justice 
dlaregaid  and  slight  Its  rules,  than  is  no 
hope  for  the  triumph  of  law  and  order  among 
the  pisopK  We  are  tflad  to  say  In  this  case 
iliat  we  have  found  nothing  to  Justify  pun- 
ishment  for  contempt,  and  nothing  unworthy 
(tf  memboa  of  tiu  bar.  The  order  i^pesled 
txcm  is  reversed,  and  the  proceedings  for 
contempt  dismissed. 


HAMILTON  T.  McAIiLISnDR. 

CBtipremc  Court  of  South  Carolina.  April  20, 
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COXnUCTS— RBSOISSIOK— MUTDAI.  MlSTlXB. 

1.  Where  defendant  lold  pliJntiff  trees  Btand- 
Ing  on  a  certain  tract  cf  land,  and  there  was 
s  mntnaJ  mistake  as  to  the  boundaries  of  sDch 
tract,  phUnUfl  wae  not  entitled  to  a  reuiasion 
of  the  entire  contract,  bnt  to  ao  allowance  pro 
rata  for  the  trees  on  the  land  which  proved  not 
to  be  defendant's. 

2.  Such  relief  was  proper  though  the  prayer 
was  for  Ecadasion  onlj. 

Meiver,  0.  3^  and  Gary*  A.  J.*  dlHentiog. 

Appeal  from  common  pleaa  drcnlt  court  of 
Oconee  county;  W.  O.  Benet,  Judge. 

Action  by  William  O.  Hamilton  against 
Charles  McAllister  to  rescind  a  contract. 


From  a  decree  fw  plahitiff,  defendant  ap- 
peals. Modlfled. 

The  decree  la  as  follows : 

"The  plaintiff  In  this  cause  brings  his  action 
In  the  court'  of  equity,  and  asks  tbe  aid  of  the 
conrt  to  rescind  a  contract  In  writing  entered 
Into  by  and  between  himself  and  the  defend- 
ant; also,  to  cancel,  not  only  the  said  wrlttoi 
agreement,  bnt  also  certain  outstanding  un- 
paid notes  executed  In  accordance  with  the 
said  contract;  and  also  to  require  tbe  defend- 
ant to  refund  tbe  money  paid  by  him  to  the 
dtfendant  on  tbe  first  of  the  notes  executed 
as  aforesaid,  with  interest  from  the  date  of 
Its  payment  The  cause  was  heard  upon  tbe 
pleadings,  and  upon  the  testimony  taken  by 
the  master.  The  action  Is  based  upon  the  al- 
leged mutual  mistake  of  the  plaintiff  and  de- 
fendant; no  charge  being  made  either  of 
fraud  or  of  mlsr^resentatlon.  The  plaintiff 
alleges  In  his  complaint  that  on  19th  No- 
vember, ISM,  he  purchased  from  the  defend' 
ant  a  lot  of  timber  growing  upon  a  certain 
tract  of  land,  known  as  the  HSlbson  Ttact'; 
that  for  this  timber  be  agreed  to  pay  one 
thousand  dollars.  In  three  equal  Installments; 
that  the  agreement  between  the  parties  was  in 
writing,  and  It  Is  set  forth  In  the  complaint; 
that  in  pursuance  of  this  written  agreement 
he  made  his  three  promissory  notes  to  de- 
fendant, of  the  dates  and  amount  set  forth 
in  the  complaint;  that  the  said  agreement 
and  notes  were  entered  into  and  executed  un- 
der the  belief  on  the  part  of  both  plaintiff  and 
defendant  that  the  Une  of  tbe  tract  of  land 
described  tn  the  agreement  Induded  only  the 
lands  of  the  d^endant,  whereas  It  really  In- 
dnded  some  hundred  acres  of  land  belonging 
to  Mrs.  O.  H.  Biemann;  that  far  the  greater 
part  of  the  timber  which  the  plaintiff,  without 
fault  or  negligence  on  his  part,  supposed  that 
be  was  buying,  and  the  defendant  supposed 
that  he  was  selling,  was  upon  tbe  land  of  the 
said  Mrs.  Biemann;  and  that  upon  the  land  of 
the  defendant  were  cmly  about  400  trees  of  tne 
kind  and  dimensions  mentioned  In  said  agree- 
ment, and  they  so  dtuated  as  to  be  unsuitable 
for  use  as  the  plaintiff  Intended.  He  alleges 
further  that,  before  the  discovery  of  the  mis- 
take, he  had  paid  the  defendant  the  first  note 
as  it  fell  due,  but  that  upon  sncb  discovery  he 
requested  that  the  said  contract  be  rescinded, 
tbe  written  agreement  and  the  outstanding 
notes  canceled,  and  the  money  paid  on  the 
first  note  refunded;  that  on  defendant's  re- 
fusal he  brought  this  suit.  Tbe  testimony 
taken  and  reported  by  the  master  satisfies  me 
that  the  plaintiff  is  entitled  to  the  relief  he 
prays  for.  It  shows  clearly  that,  at  tbe  time 
tbe  contract  was  entered  Into,  both  plain- 
tiff and  defendant  were  honestly  mistaken  as 
to  the  boundary  line  of  the  land  on  whlcb  the 
timber  bargained  for  was  growing.  And 
white,  on  the  one  band,  there  Is  no  room  for 
even  the  suspldcm  of  fraud  or  deceit  or  mis- 
representation on  the  part  of  the  defendant, 
McAllister,  on  the  other  hand  I  see  no  ground 
for  b<ddlng  that  the  pI.dntiff.^H«^^wjJ, 
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gimty  of  negllgrauw  or  carelessnesB  sacb  as 
dhould  forbid  hlB  obtaining  the  aid  of  a  court 
ot  equity.  It  Is  true  that  a  court  of  equity 
ehovld  not  lightly  nor  hastily  step  In  and 
cancel  a  contract  solemnly  made  between  par- 
ties  perfectly  competent  to  make  a  binding 
contract,  each  being  able  to  take  good  care 
of  himself.  The  extraordinary  power  to  can- 
cel and  rescind  agreements  should  not  be  exer- 
cised except  when  the  plaintiff's  allegatlcMis, 
eithOT  of  fraud  or  of  hcmest  mlatake,  or  the 
llkfl^  are  dearly  aad  saiUsfactorlly  established 
b7  competent  evidence.  When  each  Is  the 
caa^  however,  the  court  iboold  not  hesitate  to 
grant  the  relief  demanded.  The  case  before 
me  Is  one  for  the  interposition  of  the  court  Ih 
the  plaintiff's  behalf.  The  clear  prepcmder- 
ance  of  the  toBtlmony  shows  that  the  writtoi 
aggceonent  was  based  upon  a  serious  mistake 
honestly  held  by  both  parties.  Such  being 
my  opinlni,  I  an^  bound  to  hold  tiiat  the 
agreement  cannot  stand  and  that  the  notes 
made  In  accordance  with  it  should  be  can- 
celed, and  the  money  paid  on  the  first  note 
paid  back  to  the  plaintiff. 

"It  Is  therefcNra  ordwed,  adjudged,  and  de- 
creed: First  That  the  agreement  la  wiltmg 
entoed  Into  by  aad  betweoi  the  defoidant, 
Charles  McAllister,  and  the  plaintiff,  Wm. 
Orr  Hamilton,  on  the  19th  November.  180i 
and  set  forth  in  the  first  paragraph  of  the 
complaint  herein,  be,  and  the  same  Is  hereby, 
rescinded,  and  that  the  said  agreement  be 
forthwith  delivered  np  to  the  derit  of  the 
court  for  said  county  of  Oconee,  who  shall 
write  across  the  face  thereon  the  following, 
to  wit,  'Rescbided  by  order  of  court  dated  7th 
July,  1686,*  and  he  shall  sdgn  his  name  to  the 
same,  and  affix  his  official  seal.  Second. 
That  tile  promissory  notes  made  by  the  said 
Wm.  O.  Hamilton  to  the  said  Oharlee  McAllls- 
ter.  to  wit,  one  for  yaiS^  due  Ist  April, 

1895,  and  the  one  for  $860,  due  1st  August. 

1896.  be,  and  the  same  are  hereby,  canceled, 
and  that  the  said  notes  be  forthwith  deliva«d 
np  to  ttie  said  cleric  of  court,  who  shall  write 
acxoas  the  faces  thi»«of  the  fcdlowlnft  to  wit, 
'Gancdad  by  (»der  of  court  dated  7th  July, 
1896,'  signing  his  name  and  affixing  his  offi- 
cial se^.  Third.  That  ^e  defendant,  Ghariea 
McAllister,  do  forthwith  pay  back  to  the 
plaintiff,  W.  O.  Hamilton,  the  amount  paid 
by  the  Iftttw  to  the  fwmer  on  the  note  which 
f^  due  1st  January,  1896,  namely,  9Sae.m, 
with  hitwest  thereon  from  that  date  at  seven 
per  cent  Fourth.  That  each  party  to  this 
acti<ai  pay  his  own  costs.*' 

The  enxptlons  are  as  follows: 

"(1)  Because  it  le  respectfully  submitted 
that  his  honor  erred  In  holding  that  the  testi- 
mony shows  (dearly  that,  at  the  time  the  con- 
tract was  entered  into,  both  plaintiff  and  de- 
fendant were  honestly  mistake  as  to  the 
boundary  line  of  the  land  on  which  the  tim- 
ber barg^ned  for  was  growing.  (2)  Because 
his  honor  erred  in  finding  as  a  fact  that  there 
Is  no  ground  for  holding  that  the  plaintiff, 
Hamilton,  was  guilty  of  negligence  or  care- 


lemness  sudi  as  should  forbid  his  obtalnln.-^ 
the  aid  of  a  court  of  equity.  (3)  Because  his 
honor  should  have  held  that  the  plainttfT, 
Hamilton,  having  admitted  in  his  testimony 
that  he  had  been  upon  the  land  and  had  cer- 
tain boundaries  pointed  out  to  him  by  third 
parties,  which  he  saw,  when  he  received  the 
pint  of  the  land,  were  not  the  correct  bound- 
aries, and  that  in  spite  of  this  he  completed 
the  contract  by  executing  the  notes  In  ques- 
tion, was  gnll^  of  such  negligence  as  would 
preclude  him  from  relief  in  a  court  of  equity. 
(4)  Because  the  uncontradicted  evidence  of 
the  defendant  McAllister,  shows  that  there 
was  no  mistake  on  bis  part,  and  there  is  a  to- 
tal failure  of  evidence  of  that  mutual  mistake 
which  alone  can  justify  a  court  of  equity  in 
rescinding  a  contract  on  the  ground  of  mis- 
take. 0S)  Because  the  testimony  of  the  wit- 
ness Geoi^  S.  Hamilton  as  to  what  occurred 
between  himself  and  the  witness  Bvers,  and 
as  to  the  declarations  of  the  latter,  all  of 
which  was  objected  to  by  the  defendants 
counsel,  and  cras^tlon  noted,  was  incompe- 
tent, as  hearsay  and  as  Irrelevant  snd  should 
have  been  excluded  by  the  pretdding  Judge, 
and  not  considered.  Because  the  testi- 
mony of  the  plaintiff  as  to  conversations  be- 
tween blms^  and  his  brother  George  S. 
Hamilton,  objected  to  by  defendant's  counsel, 
and  exception  noted,  was  Incompetent  as 
hearsay  and  as  Irrelevant  and  should  have 
been  excluded  uid  not  considered  by  the 
presiding  Judge.  (7)  Because  the  testimony 
of  the  plaintiff  as  to  converaatlons  between 
himself  and  tiie  witness  Evers  after  the  con- 
tract had  been  entered  Into  and  the  papers 
signed,  which  was  objected  to  by  defendant's 
counsel,  and  exception  noted,  was  incompe- 
tent as  hearsay  and  Irrelevant  and  should 
have  been  excluded  and  not  considered  by  the 
presiding  Judge.  (8)  Because  ttie  testimony 
of  tiie  plaintiff  concerning  a  rough  sketch  on 
brown  inper  of  the  premises  in  question, 
which  was  objected  to  by  defendant's  coun- 
sel, and  exception  noted,  was  Incompetent  as 
there  was  no  sufficient  proof  of  the  loss  or  de- 
struction of  said  sketch,  apd  no  notice  to  pro- 
duce It,  and  said  testimony  diould  have  been 
enauded  and  not  considered  by  the  presldbiff 
Judge.  (9)  Because  his  honor  erred  In  order- 
ing that  the  agreemoit  set  out  In  the  complaint 
be  rescinded  and  delivered  op  to  the  cleric 
of  the  court  for  Oconee  county,  and  marked 
by  him,  'Rescinded  by  orda  of  court  dated 
July  7th.  1896,'  signed  by  bim  under  his  offi- 
cial seal.  0-0)  Because  his  honw  med  in  or- 
dering that  the  two  notes  mentioned  in  the 
complaint-~one  for  $843.32,  due  Ist  ApiiU 
1806.  and  one,  $810,  due  August  1,  1805— be 
canceled  and  delivered  to  derk  of  court  for 
Oeoiwe  county,  and  mariced  b7  blm,  *0anceled 
by  order  of  court  dated  July  7th,  1896,'  across 
the  daces  thereof,  signed  by  him  with  his  offi- 
cial seat  (Xi)  BecanSe  his  honor  erred  In  or- 
dering that  the  defendant  Charles  McAllister, 
pay  back  to  the  plaintiff.  W.  O.  Hamilton,  the 
amount  paid  by  the  latter^  the  former  oo 
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the  note  which  fell  doe  on  the  Ist  JaDuoiy, 
1886.  namely,  f396.6G  with  Interest  thereon 
from  that  date  at  7  per  cent." 

Cothran,  Wells,  Ansel  ft  Cothran,  for  ap- 
pellant Wm.  3.  Strlbllng,  for  lespraident 

POPB^  J.  The  plalntlir  commenced  his  ac- 
tion against  the  dcfoidant  in  the  conrt  of 
common  pleas  for  Oconee  coonty*  In  this 
state,  on  tlie  6th  day  of  February,  A.  D.  ISUe, 
en  the  equity  aide  of  the  court,  for  the  ce> 
Bdmon  of  a  oontiact  made  with  the  defend- 
ant tm  the  18tb  day  NoTemho:,  180*.  The 
canae  came  on  to  be  heard  before  hta  honnr. 
Judge  Benet,  at  the  October.  1805.  term  of' 
■aid  court,  npon  the  pleadings  and  testimony 
taken  before  the  mastor  for  that  (Oconee) 
county,  and  thereaftw  a  decree  was  i»d- 
nonnced  granting  tbe  reUef  the  plaintiff 
prayed  for.  TO«eapon  Hm  defenduit  ap> 
pealed  to  this  conrt.  Let  the  decree  of  the 
drcnlt  judge  and  the  exceptions  thereto  be 
iaoorporated  in  the  report  of  the  case. 

A  brief  statement  of  the  facts  may  be  nec- 
essary to  a  proper  understanding  of  tbe  ap- 
peal Q%e  philntlff  operates  a  sawmill,  and 
at  the  time  oi  the  contract  (19th  November. 
IflBfi  llted  at  a  different  point  of  Oconee 
county  from  where  the  laifln  of  the  defend- 
ant were  located  In  that  county.  The  de- 
fendant was  a  merchant  In  the  cfty  of 
GreeuTllle^  In  this  state,  but  owned  a  tract 
of  land,  containing  860  acres.  In  Oconee 
county,  known  aa  the  *<OlbB0n  Place,"  ad- 
joining lands  of  Bfrs.  O.  H.  Blemann  and  a 
Mr.  WlekUflto,  and  posslMy  othos.  It  became 
noised  abroad  in  that  county  that  theee  lands 
of  defraidant  had  Taluable  pine  timber  up- 
on them,  and  several  lumber  dealers  became 
uxloQS  to  obtain  them  by  purchase.  ■  These 
were  a  Mr.  Harbin,  Oemge  B.  Hamilton, 
-William  O.  Hamilton,  and  possibly  others. 
Whoi  any  of  these  parties  approached  tbe 
owner,  Mr.  McAllister,  to  purchase  the  same, 
with  very  ctnumendable  propriety  he  would 
ton  the  partira  that  he  was  not  familiar 
-wttb  either  the  lines  and  tmundarles  of  his 
lands,  or  with  the  timber  growing  thereon. 
Bowerer,  he  Invited  them  to  examine  those 
lands  fOr  themselves,  and  su^ested  to  at 
least  one  of  them— Mr.  Oeorge  18.  Hamilton, 
who  Is  the  brothw  of  plaintiff— to  consult  a 
Mr.  Bmest  BJrers,  who  was  the  tenant  of 
defendant,  and  had  at  least  a  partial  con- 
trol over  defendantrs  Gibson  placb  To  Mr. 
George  B.  Hamilton  this  Mt.  Bvers  had 
pointed  out  a  body  of  100  acres  of  timbered 
lands  as  part  of  defendant's  lands,  relying 
for  this  statement  upon  a  conversation  with, 
and  acts  accompanying  the  same  of,  Mr.  Mc- 
AlUstttr  hlnisdf,  such  as  clalmli^  a  certain 
road  to  be  <«  this  tract  of  land,  certain  trees 
that  had  been  cut  without  his  permission  as 
having  been  cut  on  his  land,  a  certain 
branidt  as  being  on  his  lands,  and  certain 
•xcavatlons  In  search  of  gold  to  have  been 
made  on  bis  land;  also,  upon  what  a  Mr. 
Collins,  to  wfamn  Mr.  McAllister  had  refra*- 
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red  him  for  knowledge  of  his  lines  and 
boundaries,  had  told  him  as  to  the  divldli^ 
Hues  between  McAllister  and  Mrs.  Blemann.. 
From  the  sequel,  we  have  no  donbt  that  tbe 
plaintiff  had  counted  the  tirees  on  these 
lauds  suitable  for  sawmill  purposes.  At  any 
rate,  after  a  correspondoice  which  showed 
some  eagerness  cm  his  part  to  buy,  Mr.  Wil- 
liam O.  Hamilton  went  over  to  Greenville  to 
see  If  he  could  not  purchase  the  timber  on 
defotdant's  land  foe  saving  purposes.  The 

-  defendant  was  entirely  frank  In  this  inter- 
view with  the  plaintiff  both  as  to  his  bound- 

-  arles  and  the  quantity  and  quality  of  his 
timber.  When  plaintiff  offered  him  62^ 
cente  a  tree  suitable  for  sawing  Into  lum- 
ber, he  prmnptly  declined  It,  giving  as  a  very 
good  reason  thertfor  that  it  would  be  too  In- 
convenient Defendant  finally  offered  to 
sell  the  timber,  with  the  prtvUege  at  using 
his  land  for  a  year  to  saw  the  same  Oiereon, 
to  the  plaintiff,  for  the  sum  of  $1,000.  The 
plalnttff  hesitated  fw  a  whll^  claiming  that 
the  price  was  too  high;  but  after  a  short  ab- 
sence he  returned  to  dtf  endant's  store,  and 
agreed  to  his  tnras.  During  their  Inter^ 
view,  def^dant  could  not  show  the  plat  of 
his  land  at  once,  and  made  a  rough  drawing 
on  a  piece  of  brown  paper  as  an  Illustration 
of  bis  recollection  of  the  shape  of  his  tract 
of  land.  The  parties  entered  Into  this  agree- 
ment in  writing:  **8tato  of  South  Oarollna 
This  agreement  made  and  entwed  into  on 
the  10th  oi  November,  1894,  between  Charles 
McAllister,  of  the  first  part,  and  W.  O.  Ham- 
ilton, of  the  second  part,  wltnesseth,  that 
said  McAllister  has  bargained  and  sold,  and 
by  tbese  presento  does  bargain  and  sell,  to 
said  Hamilton,  at  the  sum  and  price  of  one 
thousand  dollars,  all  of  the  pine  timber, 
which  shall  and  will  square  eight  Inches  and 
upwards,  on  that  tract  or  parc^  ot  land  be- 
longing to  said  McAllister  sltaate  In  Oconee 
county.  South  Carolina,  containing  three 
hundred  and  sixty-nine  acres,  more  or  less, 
and  known  at  the  'Gibson  l^act.*  and  ad- 
jolnhig  lands  of  Wlckllffe  and  others.  And 
said  Hamilton  agrees  to  pay  for  said  timber 
In  three  equal  Instalbnents,  payable  <m  the 
first  day  of  January,  Aiffil,  aud  Juty.  1895^ 
with  interest  on  Utese  Installmente  from  this 
day  at  (8>  ^ht  pw  cent,  per  annum,  and 
further  agrees  to  cut  and  ronove  said  tim- 
ber at  his  own  expense  during  the  year 
1886.  In  witness  whereof,"  etc.  "*  *  * 
Charles  McAllister.  [L.  B.]  W.  O.  Hamilton. 
[L.  S.]"  "It  Is  further  agreed  that.  If  any 
part  of  sfUd  land  Is  takn  by  adv«se  claim 
of  Isaac  Wlckllffe,  the  said  Hamilton  is  to 
have  a  deduction  of  fifty-two  and  a  half 
cents  a  tree  fw  all  so  taken  of  size  and  qual- 
ity hereby  sold.  Charles  McAllister.  W. 
O.  HamUton."  It  should  be  stated  at  this 
point  that  the  addition  to  the  agreement  re- 
ferring to  clidm  of  Isaac  Wlckllffe  was  made 
because  it  was  reported  he  would  claim  a 
part  of  defendant's  land.  The  three  notes 
were  not  prepared  on  the  19th  2foyembOTj 
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18M,  but  they  were  to  be  lent  orer  to  plaln- 
tittt  accompanied  by  the  plat  of  tbe  Gibson 
.  tract  of  land,  on  the  next  day.  On  tiie  2lBt 
November,  18(N^  botb  the  three  notes  and 
said  plat  were  sent  by  defendant  to  tbe 
plaintiff  by  dul1I«  who  on  tbe  24th  Norem- 
tm,  18M,  received  the  same;  and  on  the 
2TUi  NoTonber,  1891,  the  plaintiff  signed  the 
notes,  and  sent  them  to  the  defendant,  ac- 
companied by  the  following  letter:  "Fort 
MadlBon.  S.  O.  Nor.  27th,  1894.  Hr.  Oharlee 
McAllister.  GreeuTlUe,  S.  G.— Dear  Sir:  I  re- 
ceived your  letter  containing  notes  and  plat 
on  tbe  24tb,  but  hare  bad  the  la  grippe,  and 
barent  had  the  opportunity  to  examine 
them  until  to-day.  I  have  signed  the  notes, 
and  will  keep  tbe  plat  antll  Christmas,  when 
I  want  to  go  up  and  look  at  yonr  bound- 
arlee,  after  which  I  wlU  xetom  It  Yonrs, 
tnil7»  W.  O.  Hamilton.  P.  S.  Please  say 
nothing  about  the  enormove  price  of  the  tim- 
ber. W.  O.  H."  The  plaintiff  paid  to  the 
defendant  the  note  that  tea  due  on  1st 
January,  18BB,  bat.  In  a  day  or  two  after- 
ward!, went  In  person  to  see  the  defendant, 
in  order  to  get  some  satisfactory  arrange- 
ment ailiing  ftom  the  flaet  mat  Mrs.  O.  H. 
Biemann  waa  catting  -Ote  timber  from  about 
100  acres  of  the  land  he  thooght  was  the 
defmdanf  B  when  he  traded  tor  hla  tbnber. 
On  tiie  Stb  day  of  January  the  defendant, 
by  a  letter  to  that  effect,  declined  to  do  any- 
thing In  tliat  direction;  holding  to  the  posi- 
tion Uiat  lie  stood  to  the  eontrafit  as  written. 
Furtiier  cormpondenoe  was  had,  without 
any  chai^  In  the  attitude  of  the  parties. 
Finally,  on  the  9tb  day  of  Febmaxy,  1896, 
this  actlmt  waa  b^tnn. 

The  time  at  our  dlasraeal  win  not  permit  of 
any  dabraatkn  at  loigth  of  our  views.  Fnnn 
tbe  teatboony,  we  axe  satlsfled  of  the  atmost 
good  fUth  ot  both  plaintiff  and  dtfendant, 
but  we  are  equally  satMled  that  there  was 
a  mutoal  mistake  herei  It  seems  to  us  that 
tills  result  Is  necessary  to  acquit  the  defend- 
uit  of  any  wrongdoing,  for  otberwlse  we 
would  be  obliged  to  conclude  that  defendant 
Intentlfmally  overreached  tiie  plaintiff;  and 
tbls  we  coold  not  do  under  tbe  testlm<aiy  It- 
sdf  as  to  Hr.  McAllister's  high  character,  as 
wen  as  the  unconcealed  Judgment  of  the 
plalntig  <m  this  point  Tfae  drcult  Judge  baa 
gone  too  far  In  his  decree,  however.  He 
ought  to  have  ccntented  hims^  with  a  re^ 
ormation  oi  the  cuttract  by  giving  plaintiff 
credit  on  his  indebtedness  to  tbe  defendant^ 
as  of  19tti  November,  1894,  for  the  sum  of 
|4SLSB^  whkb  result  Is  readied  by  us  In  this 
way:  Tbe  witness  Fre4  White  teetlfled  that 
be  counted  tiie  trees  on  the  land  taken  by 
Ma.  O.  H.  Biemann,  .and  found  that  there 
were  <ni  It  trees  answ«lng  tfae  contract,  612; 
on  tfae  lands  dalmed  by  both  McAllister  and 
WlflUlffe,  MS  treee:  and  on  McAllister's 
land,  undlq^oted,  466  trees,  miese  aggregate 
1,416  trees.  By  a  calculation  It  win  be  seen 
that  the  plaintiff  agreed  to  pay  70.665  cents 
per  tree;  thus  maktug  the  612  trees  lost  by 


I^ntlff  through  title  of  Mrs.  Btemann  worth 
f431.85.  The  plaintiff  should  be  required  to 
keep  his  contract  as  to  the  trees  on  McAllis- 
ter's own  land  (466  trees),  and  also  as  to  tbe 
348  trees  on  the  land  claimed  by  both  Wlck- 
Uffe  and  McAllister.  Of  course.  If  hereafter 
Wlddlffe  recovers  the  land  from  McAllister, 
and  Hamilton  has  to  lose  these  348  trees,  he 
can,  nndor  tUs  agreement  with  def^tdant 
claim  52^  oents  per  tree  from  tbe  defend- 
ant It  may  be  urged  that  the  relief  we 
admeasure  to  -  the  plaintiff  was  not  that 
sought  In  his  complaint  He  sought  It  la 
true,  a  reedtulcm  of  Uie  entire  CMitract  The 
'relief  we  give  Is  a  partial  resdsslim  of  Hie 
contract,  and  fully  as  much  as  be  Is  entitled 
to.  Bqnlty  will  r^eve  a  party  from  a  con- 
tract when  it  is  made  In  mutual  mistake  by 
the  parties  to  It,  but  this  does  not  mean  that 
of  necessity  the  enUre  contract  wUl  be  de- 
dared  null  and  void.  There  Is  a  great  aver- 
sion in  courts  to  making  contracto  for  parties 
Bul  Juris,  and  there  should  be  great  hesitan- 
cy In  unmaJfing  such  contracts.  Btlll,  where 
it  Is  made  palpable  that  one  of  the  parts  of 
the  contract  Is  not  Justly  there,  it  (the  obJec- 
tlonaUe  part)  should  be  removed,  and  the 
balance  of  tbe  contract  decreed  tlo  stand. 
These  [tartles,  pISlntlff  and  defendant  are  in 
a  court  of  equity,  whose  proud  boast  is  tbat 
proper  relief  will  be  enforced  In  every  case 
according  to  Its  surronndlngs.  Here  the  de- 
fendant should  be  required  to  pay  nothing 
to  plaintiff,  but  should  only  be  required  to 
enter  a  credit  as  of  the  19th  day  of  Novem- 
ber, 1894.  on  tbe  two  notes  still  ontstandlng, 
for  tbe  amount  of  $431.86,  as  hereinl>ef<we  as- 
certained, and  also  the  privilege  to  HamUton, 
for  and  during  the  remainder  of  tbe  year 
1807,  to  cut  and  remove  the  timber  on  the 
lands  of  defendant  under  his  contract  Thla 
result  would  have  been  inevitable,  notwltb- 
standing  any  testimony  wfaicfa  was  objected 
to,  and  therefore  such  objections  become  ab- 
stract Questions.  This  being  my  CMiclnslon, 
cmcurred  in  by  Mr.  Justice  JONES,  althougb 
not  concarred  In  by  tfae  other  two  Justices, 
tbe  effect  Is  that  the  Judgment  of  tbe  circuit 
court  Is  modified  In  accordance  with  tb« 
views  hereinbefore  announced  by  me.  It  ta 
accordinf^  so  adjudged. 

McIVBB,  a  J.  (dissenting).  The  action  In 
this  case  was  brooght  to  cancel  an  agrean«it 
In  writing,  undor  seal,  entered  into  by  the 
plaintiff  and  defendant  on  the  IBth  day  of 
November,  1894.  Its  tmna  aliow  that 
agreement  was  for  the  sale  by  the  defendant 
to  the  plaintiff  <tf  all  the  pine  timber,  of  cec^ 
taln  spedfled  dbnensloos,  "on  that  tract  or 
parcel  of  land  belonging  to  said  McAUIster, 
situate  in  Oconee  county.  South  Oaioltna, 
containing  three  hundred  and  'alxty-nlne 
acres,  mme  or  less,  and  known  aa  the  *6tb- 
BOn  Tract'  and  adjoining  lands  of  WI<Allffe 
and  others,"  at  tbe  price  of  $1,000,  payable 
In  three  equal  InstaUmenta  on  the  flrst  dayi 
of  January,  April,  and  Jidy^  1896,  «e9ep> 
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lively.  Tbe  actioD  1«  based  upon  the  oUega- 
tiOD  tbat  there  was  a  mutual  mistake  of  fact 
as  to  tlie  lines  and  boundaries  o£  tbe  tract  oC 
laud  referred  to  In  tbe  agreement  Of  course, 
tbe  burden  of  proof  Is  ukwu  tbe  plaintiff  to 
show  such  alleged  mistake;  uid  ttils  be 
must  do  by  clear  and  omTlnclng  testimony, 
as  it  Is  no  small  tbtag  for  a  conrt  of  equity 
to  set  aside  a  formal  asreement,  under  seal, 
entered  Into  by  iwutles  competent  to  con- 
tract. Now^  wliile  It  may  be  tbat  the  evi- 
dence Is  suffldent  to  show  that  tbe  plaintiff 
was  under  a  mistake  as  to  the  lines  of  the 
tract  of  land  upon  which  he  agreed  to  buy 
all  of  tbe  timber  trees  of  cortaln  dlmenslona, 
I  am  unable  to  discover  any  evidence  tbat 
tbe  defendant  was  laboring  under  a  like  mis- 
take. In  pursuing  this  Inquiry  the  natural 
order  would  seem  to  be  to  Inquire  whetbw 
any,  and,  if  so,  what,  portions  of  the  testi- 
mony were  Incompetent  Upm  this  point  tbe 
circuit  judge  does  not  seem  to  have  made 
any  sp^fic  ruling,  as  be  nowhere.  In  his  de- 
cree, alludes  to  the  occeptlona  taken  by  the 
ai^^Elant  to  the  testimony;  and  as  he  beard 
the  case  upon  tbe  testimony  taken  by  the 
master,  where  exceptions  were  plainly  not- 
ed to  portions  of  the  testimony,  tbe  Infer- 
ence Is  that  he  regarded  all  tbe  testimony  as 
competent,  especially  aa  he  rests  his  condu- 
Blon  iqton  "the  testimony  token  and  reported 
by  tiie  master,"  which  embraces  that  to 
which  exertion  was  duly  taken  and  noted. 
A  large  part  of  this  testimony,  consisted  of 
declaratlcms  of  George  S.  Hamilton  and  of 
the-  witness  Evers,  who  were  examined  on 
behalf  of  the  i^ntlff;  and,  In  my  Judgment, 
an  sncli  dedaiatlMis  were  clearly  Incompe- 
tent, as  mere  hearsay.  I  think,  thwefore, 
without  pursuing  this  Inquiry  furtho*,  that 
axvdlant's  fifth,  sixth,  and  seroitb  excep- 
tions are  well  taken.  As  to  the  eighth  exc^ 
Hon,  relating  to  the  rough  sketch  made  on  a 
piece  of  brown  pa{>»,  I  am  not  so  clear;  but, 
in  the  view  which  I  shall  take,  this  becomes 
a  matter  of  small  Importance.  It  is  clear 
from  the  testimony  that  the  defendant  did 
not  know,  and  did  not  profess  to  know,  the 
lines  of  the  tract  of  land  upon  which  he  was 
selling  tbe  timber  trees.  Such  1b  the  testi- 
mony, not  only  .of  the  defendant,  but  of  the 
plaintiff  himself,  for  he  says. '"He  [the  de- 
fendant] did  not  appear  to  know  himself  ex- 
actly about  the  boundaries'*;  and  this  Is 
manifest  from  the  testimony  of  both  George 
8.  Hamilton  and  Dmest  Bveis.  Then,  when 
the  parties  met  for  the  purpose  of  entering 
Into  the  agreement,  It  Is  manifest  that  both 
parties  understood  that  the  one  was  buying 
and  the  otber  was  selling  the  timber  trees  on 
the  Gibson  tract,  as  represented  by  a  i^t 
thereof,  but  that,  not  being  accessible  on 
the  day  the  agreement  was  signed,  the  trans- 
action was  not  then  finally  clos^  but  the 
arrangement  was  that  defendant  was  to  send 
the  pUntlff  the  said  plat^  wltb  tbe  notes  for 


him  to  sign.  Accordingly,  on  the  21st  of 
November,  1894,  tbe  defendant  did  send  the 
plat  and  notes  to  tbe  plaintiff,  inclosed  In  a 
letter,  which  was  received  by  plaintiff  on  tbe 
21th  of  November,  1894;  and  on  the  27th  of 
that  month  plaintiff  sent  to  defMktaat  the 
notes,  signed,  In  a  letter  saying  that  he  want- 
ed to  keep  the  plat  "until  Christmas,  when  I 
^rant  to  go  up  and  look  at  your  boundaries." 
And  plaintiff.  In  his  testimony,  says  that, 
when  he  saw  tlie  plat,  be  saw  that  the  rough 
sketch  made  on  a  piece  of  brown  paper  did 
not  correctly  represent  the  lines  of  defend- 
ants* land.  And  yet  tbe  plaintiff  admits  tbat, 
more  than  a  month  after  be  bad  seen  tb< 
plat  which  did  correctly  represait  the  lines 
of  the  land,  he  paid  up  the  first  note,  which 
became  payable  on  the  1st  of  January,  1806, 
without  a  word  of  objection.  So  tbat  even 
If  the  rough  sketch  on  tbe  brown  paper  was 
competent  evidence,  and  even  If  It  was  mis- 
leading as  to  the  lines  of  tbe  land,  yet  tbe 
plaintiff  was  not  misled  by  It,  or  at  least 
ought  not  to  have  been  misled  by  It,  as  be 
had  In  his  hands  the  means  of  ascertaining 
what  were  the  lines;  and,  if  he  chose  to 
close  the  ctmtract  before  using  those  means, 
he  must  take  the  consequences  of  tale  own 
foUy  and  culpable  negligence.  In  a  word, 
the  testimony  leaves  no  doubt  In  my  mind 
tbat  both  parties  fully  understood  that  the 
one  was  selling  and  the  other  buying  all  of 
the  timber  trees  of  specified  dimensions  on 
the  tract  of  land  known  as  the  "Gibson 
Tract,"  as  It  was  represented  by  the  plat, 
and  that  there  was  no  mutual  mistake  at  all, 
either  aa  to  the  lines  of  tbe  land  or  anything 
else.  If  there  was  a  mistake.  It  was  on  the 
part  of  the  plaintiff  alone,  and  not  superin- 
duced by  anything  said  or  done  by  tbe  defend- 
ant, but  by  the  loose  talk  of  the  neighbor- 
hood, and  by  the  neglect  of  the  plaintiff  him- 
self to  use  tbe  means  at  hand  for  tbe  pur* 
pose  of  correctly  Informing  himself.  Such 
a  mistake  affords  no  ground  for  relief,  even 
in  a  court  of  equity.  As  Is  said  In  2  Pom. 
Eq.  Jur.  8  839:  "The  erroneous  conception  or 
conviction  of  tbe  understanding  whlcb  con- 
stitutes the  equitable  notion  of  mistake  has 
nothing  In  common  with  negligence.  Equity 
will  not  relieve  a  person,  from  his  erroneous 
acts  or  omissions  resulting  from  ills  own  neg- 
ligence." To  same  effect,  see  15  Am.  &,  Eng. 
Edc.  Law,  628  et  seg.  This  doctrine  Is  rec> 
ogntzed  by  our  own  declslcws.  Murrel  v 
Murrel,  2  Strob.  Eq.  148;  Kennerty  v.  Phos- 
phate Co.,  21  8.  O.  226.  I  think,  therefore, 
tbat  tbe  Judgment  of  tbe  circuit  court  should 
be  reversed,  and  the  complaint  dismissed. 

GARY,  A.  J.  I  concur  In  tbe  dissenting  opin- 
ion of  Mr.  Chief  Justice  McIVER,  as  the  tes- 
timony of  the  plaintiff  shows  that  he  be- 
lieved the  bonndarles  had  not  been  correctly 
stated  before  he  paid  the  first  note  that  fell 
due,  and  even  before  be  alined  the  notes. 
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WAGNER  et  «L  V.  SANDERS  ct  at 

(Snpnnu  Oonrt  of  Bonth  Oatolina.  April  19, 
1897.) 

Equirz-t-n^Bixo— C(}iipi.um— Wmir 
UubnrABious. 

A  complaint  by  a  widow  in  her  own  right, 
and  as  sdmiuiBtratrix  of  her  deceased  has- 
band'B  estate,  and  their  childrm,  against  8..  Lu. 
and  M.,  alleged  that  S.  and  deceased,  as  part- 
ners, porcliaaed  a  plantation,  toola,  animala, 
etc;  that  deceased  paid  the  price,  and  the 
deed  was  m&de  to  S.  for  the  firm,  in  eqaal 
■hares  among  the  partners;  that  the  property 
remained  in  S.'b  name  until  deceased's  death; 
that  the  partnership  aSairs  had  not  been  set- 
tled, and  said  assets  had  not  been  accounted 
for  by  S.;  that  afterwards  S.  conveyed  the 
plantation  and  personal  property  to  L.  for 
16,000;  that  JU  gave  S.  in  part  payment  a 
bond  for  11.800,  secured  by  mortgage  on  said 
property,  which  was  due,  and  not  paid;  that 
afterwards  1*.  conveyed  said  property  to  M. 
subject  to  mncAi  mortgage;  and  that  sud  mort* 
gage  was  a  portion  of  the  property  of  plain- 
tiffs, to  which,  and  its  proceeds,  they  were  en- 
titled on  foredosare  thereof.  The  prayer  waa 
that  8.  ueoimt,  and  the  partnership  be  wonnd 
np,  and  their  snare  of  the  assets  be  decreed  to 
pfaiatiffs;  that  srid  mortgage  be  foreclosed, 
and  the  proceeds  decreed  to  belong  to  plain- 
tiffs; that  li.  and  M.  be  enjoined  from  paying 
the  sum  due  on  said  bond  to  S.;  and  for  other 
relief.  BM,  that  only  one  cause  of  action  waa 
stated. 

Appeal  from  common  pleas  cfrcnlt  court  of 
Charleston  connty;  W.  C  Beuet,  Judge. 

Action  by  jQila  B.  S.  Wagner,  in  her  own 
right  and  as  administratrix  of  the  estate  of 
Levi  P.  Wagner,  deceased.  William  Wagner, 
Max  Wagner,  and  Clement  Wagner,  against 
Joshna  O.  Sandera,  H.  O.  Leland,  and  J.  B. 
Morrison.  Prom  an  order  sustaining  a  mo- 
tion to  require  plaintiffs  to  make  their  com- 
plaint more  definite  and  certain  in  certain 
respects,  and  to  elect  on  what  cause  of  ac- 
tion they  would  proceed.  plaintlfTB  appeal. 
Reversed. 

J.  P.  S.  Bryan,  for  appellants.  Theodore 
Q.  Barker,  for.respondents. 

JONES,  J.  This  Is  an  appeal  from  an  or- 
der made  pursnant  to  a  motion  to  make  the 
complaint  more  certain  and  definite  by  ar- 
ranging the  causes  of  action  separately,  to 
strike  out  redundant  matter,  to  reduce  the 
complaint  to  a  single  definite  cause  of  action, 
and  to  require  plalntiCfs  to  elect  upon  which  of 
the  several  causes  of  action  they  will  pro- 
ceed. The  complaint  alleged,  substantially: 
(1)  That  on  the  19th  day  of  December,  1806, 
the  defendant  Joshua  C.  Sanders  and  Levi 
P.  Wagner  (now  deceased),  as  co-partners  in 
planting  Interest,  purchased  a  plantation 
known  as  "Doe  Hall"  or  "Bay  Vein"  planta- 
tion in  Charleston  county,  containing  about 
2,000  acres,  together  with  tools.  Implements, 
animals,  and  other  personal  property;  that 
the  purchase  money  thereof  was  paid  by  said 
Levi  P.  Wagner,  and  the  deed  tberefur  was 
taken  In  the  name  of  Joshna  C.  Sanders,  de- 
fendant, for  purpose  of  snch  partnership.  In 
equal  shares  and  Interest  among  snch  co- 


partners; that  said  property  and  assets  con- 
tinued In  the  name  of  said  Joshua  C  San- 
ders as  the  property  of  said  co-partnership 
nntil  the  death  o^  Levi  P.  Wafrner  on  ihe 
24th  day  of  October,  1872;  whereupon  the 
plaintiffs,  JiUla  E.  S.  Wagner,  widow  of  said 
Levi  P.  Wagner,  and  William  Wagner,  Max 
Wagner,  and  Clement  Wagner,  children  of 
said  Levi  P.  Wagner,  and  belrs  at  law  of 
said  Levi  P.  Wagner,  became  seised  In  fes 
simple  of  an  Individual  moiety  of  said  plan- 
tation; and  that  said  personal  property  and 
all  other  property  and  partnership  assets 
thereupon  should  have  been  accounted  for 
and  divided  between  said  Joshna  C.  Sanders, 
surviving  partner,  and  the  administratrix  of 
said  Levi  P.  Wagner  upon  the  dissolution  of 
said  firm  by  the  death  of  said  Levi  P.  Wag- 
ner. (2)  That  said  co-partnership  affairs 
have  never  been  settled  by  said  Joshua  C. 
Sanders,  and  that  he  has  not  accounted  for 
said  assets,  and,  notwithstanding  demand 
therefor,  has  refused  and  neglected  to  ac- 
count. In  disregard  of  his  duty  and  trust  as 
such  surviving  eo-partner.  (»)  That  plaintiff 
Julia  E.  S.  Wagner' qualified  as  administra- 
trix of  the  estate  of  sold  Levi  P.  Wagner  on 
the  10th  day  of  April,  1885.  (4)  That  on  the 
30th  day  of  December,  1880,  the  said  Joshua 
C.  Sanders  conveyed  said  plantation  and  all 
the  personal  property  thereon,  being  a  part  of 
the  co-partnership  assets.  Including  mlU  foi 
ginning,  wagons,  carts,  endues,  boilers,^  hoes, 
and  other  Implements,  to  the  defendant^  Hor- 
ace G.  Leland  for  the  consideration  of 
000.  (5)  That  on  the  2d  day  of  JanuaiT- 
1801,  defendant  Leland  gave  said  Sanders  II 
part  payment  of  said  plantation  and  per- 
sonal property  hla  bond  for  11,800,  and  so- 
cured  same  by  his  mortgage  of  said  prop- 
erty, which  bond  has  not  been  paid  and  Is 
now  past  due  and  owing  by  the  defendant 
Leland.  (6)  That  on  or  about  October  24, 
1894,  said  Leland  conveyed  said  plantation 
and  personalty  to  the  defendant  J.  B.  Mor- 
rison, subject  to  the  said  mortgage  and  mort- 
gage debt  of  fl,800  and  interest  thereon  as 
therein  stated.  (7)  That  said  bond  and  mort- 
gage, now  past  due,  Is  a  portion  of  the  prop- 
erty of  the  plaintiffs,  to  which,  and  the  pro- 
ceeds of  which,  plaintiffs  are  solely  entitled 
upon  foreclosure  thereof.  Plaintiffs  prayed 
Judgment:  (1)  That  said  Sanders  be  required 
to  account  for  said  partnership  assets,  and 
that  said  partnership  be  wound  np  and  set* 
tied,  and  their  share  of  the  assets  be  decreed 
to  plaintiffs.  (2)  That  said  mortgage  be  fore- 
closed, and  premises  sold,  and  proceeds  to 
amount  due  on  said  bond  be  decreed  to  be- 
long to  and  to  be  wholly  paid  to  the  plain- 
tiffs according  to  their  respective  Interests. 
(3)  For  an  Injunction  pending  the  suit  enjoin- 
ing defendant  Leland  or  Morrison  from  pay- 
ing over  the  amount  due  on  said  bond  to  de- 
fendant Sanders  or  any  other  person.  (4) 
For  any  other  relief,  etc.  Defendants  Leland 
and  Morrison  answered-,  admitting  the  con 
veyonce  of  said  property  bjc  Sanders  to  Le- 
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land  auU  by  Lelano-  to  Morrison,  as  alleged, 
the  execution  of  the  bond  and  mortgage,  and 
tliat  tbcre  Is  due  tbereon  $1,800  and  Interest, 
ftnd  tbat  they  are  willing  to  pay  this  amount 
to  whomsoever  of  the  parties  the  court  shall 
adjudge  the  same  to  be  lawfully  due.  Tliey 
farther  pleaded  that  they  are  bona  fide  pur- 
chasers for  value,'  and  without  any  notice  of 
any  claim,  right,  or  title  an  the  part  of  the 
plaintiffs  to  the  said  property.  The  defend- 
ant Sanders  moved  to  make  the  complaint 
more  certain  and  definite  by  arranging  the 
causes  of  action  separately,  to  wit:  (1)  The 
alleged  cause  of  action  of  Jnlla  E.  8.  Wagner 
as  administratrix  against  said  Sanders  as 
snrvlTlng  partner  for  an  account  (2)  The 
alleged  cause  of  action  of  plaintiffs,  as  heirs 
at  law  and  distribntees  of  LeW  P.  Warner, 
against  Sanders,  Leland,  and  Morrison,  for 
recovery  of  their  IntM^sta  In  said  planta- 
tion. ^  The  alleged  cause  of  action  by 
same  plaintiffs  against  same  defendants  for 
recovery  of  certain  personal  property.  (4) 
The  alleged  cause  of  action  by  plaintiffs  Julia 
B.  S.  Wagner,  WlUIam  Wagner,  Max  Wagner, 
and  Clement  Wagner  against  Joshua  C.  San- 
ders for  recovery  as  their  propwty  of  said  bond 
and  mortgage.  (5)  The  alleged  cause  of  ac- 
tion of  plaintiffs  against  Sanders.  Leland. 
and  Morrison  for  foreclosore  of  said  mort- 
gage. The  motion  was  also  to  require  plain- 
tiffs to  elect  upon  which  of  said  several  al- 
leged causes  of  action  they  will  proceed 
against  the  defendant  Bandars,  to  strike  out 
all  redundant  matter  as  surplusage,  and  to 
reduce  their  complaint  to  a  single  definite 
caose  of  action.  Els  honor,  Judge  Benet, 
after  hearing  the  motion,  made  an  order: 
(1)  That  the  title  of  the  action  be  changed 
by  striking  out  of  the  summons  and  com- 
plaint the  names  of  all  plaintiffs  except  Julia 

B.  S.  Wagner,  as  administratrix  of  Levi  P. 
Wagner,  and  of  all  defendants  except  Joshua 

C.  Sanders,  so  that  the  action  be  entitled 
"Julia  B.  S.  Wagner,  Administratrix  of  Levi 
P.  Wagner,  Deceased,  against  Joshua  C  San- 
ders." (2)  That  the  prayer  for  foreclosure  of 
the  mortgage,  sale  of  premises,  and  payment 
of  proceeds  to  plaintiffs  according  to  their 
Interests  be  stricken  out.  (3)  That  the 
prayer  for  injunction  be  stricken  out  (4) 
That  plaintiffs  shall  elect  whether  they  will 
proceed  as  heirs  at  law  and  distributees  of 
Levi  P.  Wagner  against  the  defendant  Mor- 
rison for  recovery  of  the  land,  or,  accepting 
the  sale  so  made  of  the  land  and  personalty, 
leave  the  adiulnlstratrix  to  proceed  in  an 
action  for  an  accounting  against  said  San- 
ders. ^)  In  case  plaintiffs  shall  elect  to 
proceed  against  the  land  as  heirs  at  law  and 
distributees  of  Levi  P.  Wagner,  deceased, 
that  the  name  of  Julia  B.  3.  Wagner,  admin- 
istratrix, as  plaintiff,  and  the  names  of 
Joshua  C.  Sanders  and  Horace  6.  Leland  as 
defendants,  be  stricken  out  of  the  summons 
and  complaint;  that  the  allegations  of  the 
complaint  be  then  made  to  conform  to  an  ac- 
Hon  for  the  recovoy  of  real  estate,  and  all 


allegationa  in-  behalf  or  In  the  right  of  sucli 
administratrix  for  an  accounting  agalnsx 
Joshua  C.  Sanders,  and  for  a  foreclosure  of 
mortgage  against  Horace  Q.  Leland  and 
against  J.  B.  Morrison  be  stricken  out  of  such 
complaint.  (6)  That  plaintiffs,  within  10 
days  from  the  filing  of  this  order,  signify 
their  election  by  filing  and  serving  a  new 
summons  and  complaint  In  conformity  with 
this  order;  that  defendants  In  such  new  ac- 
tion be  allowed  20  days  In  which  to  answer; 
and,  in  case  plalntUts  shall  fail  to  file  their 
new  summons  and  complaint  as  herein  di- 
rected, then  defendants  shall  be  entitled  to 
an  order  dismissing  the  complaint  and  set- 
ting aside  the  summons  herein,  with  costs. 
The  plaintiffs  appeal  on  the  grounds  set  out 
in  the  record,  which  it  is  not  necessary  to 
particularize  here.  They  aasaJl  the  correct* 
ness  of  the  above  order. 

We  take  the  appellants'  view  of  the  com- 
plaint. It  contains  but  one  cause  of  action, 
—the  delict  or  wrong  of  the  surviving  partner 
In  refusing  to  account  to  the  representatives 
of  a  deceased  partner  for  the  partnership  as- 
sets. The  subject  of  the  action  Is  the  part- 
nership property,  real  and  personal.  The  ob- 
ject of  the  action  is  to  settle  and  wind  up 
the  partnership  affairs.  The  unity  of  ac- 
tion depends  upon  the  rights  which  exist 
with  reference  to  the  partnership  estate, 
consisting  of  both  real  and  personal  prop- 
erty. Partnership  real  estate  Is,  tn  equi- 
ty, treated  as  personal  property  only  so  far 
as  Jt  may  be  necessary  to  pay  the  part- 
nership debts,  and  adjust  the  accounts  be- 
tween the  co-partners.  In  all  other  respects 
It  has  all  the  Incidents  of  real  property.  Ad- 
ams, Eq.  p.  246,  note;  17  Am.  &  Eng.  Bnc. 
Law,  p.  962.  It  is  by  virtue  of  this  view 
of  partnership  real  estate  that  the  widow  of 
a  deceased  partner  Is  entitled  to  dower  in 
the  moiety  of  which  her  deceased  husband 
was  seised.  Bowman  v.  Bailey,  20  S.  C. 
553.  Under  the  allegations  of  the  complaint, 
which  must  be  taken  as  true  for  the  pur- 
poses of  the  present  question  only,  the  land 
(and  personal  property  thereon)  was  bought 
with  the  money  of  lievl  P.  Wagner,  and  the 
deed  was  made  to  Joshua  C.  Sanders  for 
partnership  purposes,— planting  business,— in 
which  Levi  P.  Wagner  had  equal  share  and 
Interest  as  co-partner  with  Joshua  C.  San- 
ders. So,  then,  Sanders  held  one-half  the 
lands,  etc..  as  trustee  for  Wagner.  On  the 
death  of  Wagner,  October  24,  1872,  his  in- 
terest in  the  land  descended  to  his  widow 
and  children,  the  plaintiffs,  as  his  heirs  at 
law,  subject  to  the  payment  of  the  debts  of 
the  partnership,  and  any  balance  that  might 
be  due  the  co-partner,  Sanders,  on  an  ac- 
counting; hence  the  right  of  the  heirs  at 
law  of  Levi  P.  Wagner  to  Join  his  adminis- 
tratrix In  a  suit  to  settle  the  partnership  es- 
tate, which  Involved  both  real  and  personal 
property.  They  have  an  Interest  In  the'  sub- 
ject of  the  action  and  In  obtaining  the  relief 
demanded,  and  may     ^ofelfa  ^VEJe^ 
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as  ifforlded  lo  section  182  of  the  Oode.  It 
was  error  to  require  them  to  elect  whether 
tb67  would  proceed  In  an  aGtl<m  at  law  tor 
tbe  recorery  of  the  poasesslon  of  the  land, 
for  tb^  Interest  In  the  land  was  sobjeet  to 
the  partnership  accounting,  which  could 
alone  be  bad  In  a  proceeding  like  ttils  In  a 
conrt  of  equity.  It  wbe  error  to  sappose 
that  this  action  was  in  any  sense  an  action 
to  recover  land.  Tba  object  was  to  bring  the 
land,  as  fftr  as  th^  could  reach  1^  Into  the 
settlement  of  the  partnership  affairs,  as  a 
partnership  asset.  Any  one  holding  or  claim- 
ing such  land  or  partnership  asset  Is  a  nec- 
essary par^  to  a  snlt  to  settle  the  partner^ 
ship  estate.  As  provided  In  section  X89  of 
the  Code:  "Any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  Interest  In  the 
controversy  adverse  to  the  plaintUT,  m  who 
Is  a  necessary  party  to  a  complete  determina- 
tion or  setUement  of  the  question  involved 
therein."  The  defendants  Leland  and  Morri- 
son <dab&  the  land,  etc.,  nnder  a  conveyance 
by  the  surviving  partner,  as  pnrchasero  for 
value  without  notice.  They  admit  that  91,- 
800  and  Interest  are  stUl  doe  bjr  tiiem  on  the 
purchase  price,  and  they  express  wIlllngnesB 
to  pay  same  to  the  party  or  parties  adjudged 
to  be  entitled  thereta  To  this  extent,  then, 
they  would  be  alEMted  with  the  notice  of  tbe 
plaintiffs'  claim  of  equity  In  the  lands,  eta 
To  this  extent  only  plalntMEs  seek  to  bring 
the  land  Into  tbe  partnership  settlement. 
While  plalntlfb  seem  to  be  willing  to  let  the 
unpaid  balance  due  on  the  bond  and  mort- 
gage represent,  so  far  as  the  defendants  Le- 
land  and  Morrison  are  concerned,  their  al- 
leged equity  In  tbe  land,  this  should  not 
have  the  effect  of  making  the  proposed  set- 
tlement of  partnwshlp  aAilrs  relate  wholly 
to  peiwmal  property,  wherein  tbe  adminis- 
tratrix alone  would  represmt  the  deceased 
partner.  This  complaint  should  commend  It- 
self to  a  conrt  of  equity,  which  delights  to 
render  complete  relief.  The  ultimate  rights 
of  all  the  parties  depend  upon  the  partner- 
ship accounting  which  Is  sought  therein.  Of 
course,  no  opinion  Is  entertained  or  meant  to 
be  expressed  relative  to  the  merits  of  plain- 
tiffs' claim.  We  express  opinion  upon  the 
merits  of  tbe  pleading  only.  The  order  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

9<  Vs.  M) 

BIOHHOND  &  M.  BT.  GO.  v.  MOOBITS 
ADM'B.1 

0Bupreme  Oonrt  of  Appeals  of  Virginia.  April 

1,  1897.) 

AOnON  VOB  DiATH— DsaLAaATION— SnFriOIBHOT 
— ITBOLiaENOB— 1KDEPB5DBNT  CoSTHACTOR. 

1.  In  an  aetton  against  a  street-railroad  com- 
pany for  the  death  of  plaintiff's  intestate,  it 
iqipeared  Hud  defendant  adrertteed  balloon  as- 
censicns  at  a  park  owned  by  It,  and  that  de- 
ceased was  killed  bj  the  falling  of  a  pole  used 

i  Bebsaring  denied. 


to  soataln  the  balloon  while  being  Inflated, 
field  that,  where  the  declaration  was  otherwise 
sufficient,  it  was  tnimaterial  tliat  it  did  not  al- 
lege whether  deceased  went  to  the  park  on  de- 
fendant's street  cars,  or  otherwise. 

2.  Where  it  appeared  that  defendant  adver- 
tised balloon  ascensions  at  the  park,  by  a  per- 
son employed  1^  It,  and  that  a  pole  used  to  sus- 
tain the  balloon  while  being  hilBated  fell  on  de- 
ceased when  the  balloon  was'  released,  because 
no  warning  was  given  that  tbe  poles  woold  fall 
at  snch  time,  and  the  people  were  allowed  to 
gather  near  uiem,  even  if  the  person  employed 
by  defendant  was  an  Independmt  contractor, 
defendant  was  not  rdieved  of  liability. 

Appeal  fnon  circuit  court,  Ohesterfleld 

cotmty. 

Action  by  Abner  I*  Moore,  administrator 
of  the  estate  of  George  E.  Moore,  deceased, 
against  the  Bicbmond  &  Manchester  Bali- 
way  Company,  for  the  death  of  plaintiff's 
Intestate,  caused  by  defendant's  negligence. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Wyndbam  R.  Meredith  and  Meade  Has- 
klns,  for  appellant  B.  T.  Ommp  and  J.  U. 
Gregory,  tor  appellee. 

HABBISON,  J.  The  defendant  (plaintiff 
in  error  here)  was  a  street-railway  company, 
running  its  cars  from  the  city  of  Bichmoud, 
through  tbe  city  of  Manchester,  and  about 
two  miles  beyond  it,  to  a  place  known  as 
"Forest  Hill  Park."  This  park  was  owned 
by  the  defendant,  was  under  its  control  and 
management,  was  kept  open  to  the  public, 
and  was  made  attractive  In  various  ways, 
to  Induce  people  to  make  It  a  pleasure  resort, 
and  thereby  gain  patronage  for  tbe  street 
railway.  The  defendant  employed  and  [lald 
one  Peter  Blum  to  go  upon  their  park  prem- 
ises on  tbe  11th,  18th,  and  16tb  days  of 
July,  1893,  and  make  three  balloon  ascen- 
sions. The  defendant  advertised  these  per- 
formances In  the  newspapers,  by  handbills, 
and  otherwise,  and  In  this  manner  extended 
to  the  public  an  Invitation  to  visit  Its  prem- 
ises, and  witness  the  balloon  ascensions. 
This  Invitation  drew  a  large  crowd  to  tbe 
defendant's  premises  on  the  evening  of  July 
15,  1898,  including  many  children,  and 
among  them  the  pialntlfrs  Intestate,  a  little 
boy.  eight  years  and  six  months  old.  In  ar- 
ranging for  the  balloon  a8censl<m,  two  poles, 
each  about  40  feet  long,  were  placed  In  an 
upright  position,  60  feet  apart,  and  secured 
by  guy  ropes  attached  to  stakes  driven  in 
the  ground.  A  rope  was  run  from  the  top 
of  one  pole  to  the  top  of  tbe  other,  and  the 
balloon  was  swung  to  this  rope,  until  inflat- 
ed and  ready  to  ascend,  when  tbe  guy  ropes 
were  released,  and  the  poles  were  thrown 
down.  The  evidence  shows  that  tbe  crowu 
generally  knew  nothing  of  the  danger  they 
would  be  In  from  the  falling  of  the  poles, 
and  supposed  tbe  poles  were  fixed  and  sta- 
tionary; that  the  grown  people,  as  well  as 
the  children,  had  crowded  around  the  poles, 
watching  the  Inflation  and  other  prepara- 
tions for  the  ascension.  As  the  balloon  was 
about  ready  to  go      jMug;  ^a^^a^fjat- 
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fort  to  desr  ft  way  for  the  first  pole  to  fall, 
and  a  signal  was  etTen  to  look  ont  The 
people  took  this  to  mean  that  the  balloon 
was  about  to  go  np,  and  it  crated  great 
•zdtemeiit,  stirring  abont,  and  running  for 
better  points  of  view.  At  this  Juncture  the 
pole  was  released,  and  fell,  striking  the 
plalntUTs  intestate  on  the  head*  and  killing 
hbn. 

The  principles  of  law  upon  which  the 
right  of  recorery  rests  In  a  case  like  this 
are  well  settled.  Mr.  Oooleyt  In  his  wcnrk 
im  l\wts  (ad  VUL,  p.  TtQ,  nys:  *^t  haa  been 
stated  on  a  preceding  page  tbat  one  is  nn- 
der  no  obligation  to  keep  his  premises  te 
safe  condition  for  the  Tislts  of  trespassers. 
On  the  other  hand,  whan  he  expressly  or  by 
Implication  Inrttea  others  to  come  upon  his 
premises,  whether  for  business  or  any  other 
pnrpose,  it  Is  his  doty  to  be  reasonably  sure 
that  he  Is  not  Inritlng  them  Into  danger, 
and  to  that  end  he  most  emdse  ctHtaarj 
care  and  prodence  to  render  the  premises 
reasonably  safe  for  the  visit" 

In  the  more  recent  work  of  Bnswtdl  on 
Penonal  Injuries,  the  law  is  wall  stated  In 
section  66  as  follows:  **lt  a  penon  entm 
npon  premises  on  business  to  be  transact- 
ed with  the  owner  or  ocenpant  thereof,  or  by 
the  procnranent  of  the  owner  or  occupant, 
and,  being  himself  In  the  exercise  of  doe 
care,  is  Injured  by  resaon  of  the  unsafe  con- 
dition of  the  premises  or  the  approaches 
'  thereto,  such  unsafe  condition  being  known, 
or  such  as  ought  to  have  been  known,  to  the 
owner  or  occupant,  the  latter  wiU  Ve  an- 
swerable In  damages  for  such  Injurtee." 
And  in  section  70  he  says:  "It  is  apprehend- 
ed that  the  responsibility  of  the  owner  or 
occupant  of  land  or  buildings  is  the  same 
towards  pmons  entming  bla  premises, 
wbsttasr  these  come  npon  business  to  be 
transacted  wttti  the  owner  or  occupant,  or  at 
his  solicitation,  or  upon  his  mere  invlta- 
ticm,  since  in  any  of  these  cases  the  entry  is 
by.  hto  procurement  or  Inducement,  and  not 
by  his  mere  acquieeceuce  or  against  his 
wHL"  These  principles  are  supported  by 
numerons  adjudications.  Nichols'  AdmT  v. 
Railroad  Oo.,  88  Y a.  09,  B  B.  a  171;  DaTis 
V.  Society,  129  Mass.  887;  Onrtls  T.  Klley, 
IBS  Mass.  13B,  28  N.  B.  421;  Powers  Har- 
low, 88  Mich.  807,  19  N.  W.  2BT. 

The  first  assignment  of  error  Is  to  the  ac- 
tion of  the  court  in  overruling  the  demurrer 
to  the  amended  declaration.  This  was  not 
mor.  The  declaration  states  a  good  cause 
of  action  under  the  authorities  cited.  It  con- 
tains every  requisite  allegation  in  such  a  case, 
and  the  facts  which  constitute  the  cause  of 
action  are  so  fully  set  forth  that  they  can 
be  easily  understood  by  the  defendant,  by 
the  Jury  In  ascertaining  the  truth  of  the  al- 
legations, and  Jby  the  court  In  giving  Judg- 
ment 1  Obit  PL  266;  Jones  v.  Old  Domin- 
ion Cotton  Mills.  82  Va.  148. 

The  chief  ground  of  objection  to  the  dec- 
laratton  is  that  tt  does  not  all^  how  the 


plaintiff's  intestate  went  to  the  park,  whether 
he  walked  or  rode,  how  he  was  there,  wheth- 
er as  a  passenger  over  the  defendant's  rail- 
way, as  a  licensee,  or  as  a  trespasser.  It  is 
Immaterial  bow  the  deceased  went  to  the 
park;  whether  he  walked,  went  on  the  street 
cars,  or  by  flome  other  mode  of  conveyancew 
The  gravamen  of  this  action  la  the  negligent 
failure  of  the  defendant  to  use  proper  care 
to  protect  the  deceased  from  a  danger  on  its 
premises  while  he  was  there  at  the  defend- 
ant's Invitation.'  This  Is  the  plaintiff's  case, 
and  the  Issue  the  defendant  bad  to  meet,  and 
It  is  fully  and  clearly  set  forth  In  the  ded&ra- 
tlon,  with  all  necessary  narration  the  dr- 
Cnmstances. 

The  second  assignment  of  error  Is  to  the  ac- 
tion of  the  court  in  giving  its  inatmctloDB, 
and  in  refusing  or  modifying  certain  Instruc- 
tions offered  by  the  defendant  All  that  was 
proper  to  be  given  in  those  Instructions  asked 
for  by  the  defendant  and  refused  by  the 
court  was  fully  covered  by  the  nine  instruc- 
tions given  by  the  court,  which  present  every 
legal  proposition  arising  on  the  issue  to  be 
tried  by  the  Jury;  and,  without  approving  the 
entire  accuracy  of  each  of  the  Instmctlons 
given,  it  Is  snffldeot  to  say  that  the  defendant 
was  not  prejudiced  thereby,  all  of  its  rights 
having  been  liberally  guarded  and  protected. 

One  of  the  Instructions  asked  for  by  the 
defendant  vo&  refused,  was  the  basis  of  an 
earnest  contention  tn  argument  that  the  bal- 
loon ascension  was  made  by  Peter  Blum  as 
an  independent  contractcar,  and  that  the  de- 
fendant was  therefore  not  responsltde  for 
bis  negligence.  Blum  was  not  exercising  an 
independent  employment  on  the  occasion  In 
question,  but,  if  he  had  been,  that  fact  would 
not  have  affected  the  reeponsTbtllty  of  the 
defendant  or  relieved  It  from  ttie  duty  of  ex- 
ercising due  care  in  keeping  its  premises  rea- 
sonably safe  for  those  persons  it  had  invited 
to  come  upon  them.   Busw.  Fen.  InJ.  f  66. 

In  the  case  of  Onrtls  v.  Klley,  163  Mass. 
128,  26  N.  B.  421.  the  plaintiff  sued  the  de- 
fendant landowner  for  Injuries  received  by 
falling  into  a  trench  In  the  yard.  The  land- 
owner made  defense  on  the  ground  that  the 
trench  and  yard  were  In  the  control  of  an  In- 
dependmt  contractor,  who  was  laying  drain 
pipes  ttaweln  for  the  defendant  The  court, 
however,  ruled  against  this  defense,  holding 
in  its  opinion  as  follows:  "We  think  that 
the  case  falls  within  the  rule  that  when  the 
owner  <rf  premises  which  are  under  his  con- 
trol employs  an  independent  contractor  to 
do  work  upon  them,  which,  from  Its  nature, 
is  likely  to  render  the  premises  dangerous 
to  poaona  who  may  come  upon  them  by  the 
invitation  of  the  owner,  the  owner  is  not  re- 
lieved, by  reason  the  contract  from  the 
obligation  of  seeing  that  due  care  Is  used  to 
protect  such  persons.  The  owner  cannot  con- 
tinue to  itold  out  the  invitation  vrithotit  be- 
ing bound  to  exercise  due  care  in  keeping 
the  premises  reasonably  safe  for  use  accord- 
ing to  the  invitation."  ^  i 
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Tbe  refusal  of  the  court  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evl- 
dence  constltntee  the  defendant's  third  assign- 
ment of  error.  The  Terdfct  of  the  Jury  la 
fully  sustained  by  the  evidence,  and,  there 
being  no  error  to  the  prejudice  of  the  de- 
fendant [n  the  Instructions  given,  this  motion 
fras  iHroperly  ovemiled. 

For  these  reasons,  the  Jodcm^  of  the  di^ 
cult  court  mast  be  eflOrmed. 


(120  N.  0.  60L) 

bTATB  T.  ORAINB. 

(Suprenw  Court  of  North  Oandina.  April  18, 
.  1897.) 

HOKiaiDB— DtISO  DMUBATIOSS— iHSTRUOttOX^ 
ReHABKS  or  CODITSBL. 

1.  Declaratioaa  made  in  expectation  of  im- 
pending death  are  not  rendered  inadmissible  by 
the  fact  that  deceased  lived  for  five  months 
after  nrnkinc  them. 

2.  An  affidavit  made  by  deceased  to  a  magi»- 
trate  unmediatelr  '.fter  being  stabbed  is  admis- 
Bible  to  corroborate  bis  dying  declarations, 
made  on  the  same  stternoon,  though  he  ex- 
pressed no  expectation  of  death  before  making 
the  aCBdavlt. 

3.  Instractions  as  to  self-defense  are  proiperJj 
refused  where  there  is  no  evidence  that  the 
killing  was  in  self-defense. 

4.  It  is  not  ground  for  reversal  that  the  so- 
licitor, in  his  argument  on  a  trial  for  murder, 
compared  defendant's  conduct  in  boasting  of 
baving  stabbed  deceased,  and  exhibiting  th« 
bloody  Itnife,  to  tb  at  of  an  Indian  exhibiting 
his  scalps  as  trophies,  where  the  conviction  was 
of  manslaughter,  and  tiie  evidence  discloses  a 
clear  case  of  murder. 

Appeal  from  superior  court,  Yancey  coun- 
ty; Norwood,  Judge. 

A.  J.  Cralne  was  convicted  of  manslangh- 
ter,  and  appeals.  Affirmed. 

The  prisoner  was  charged  with  the  mnr^ 
der  of  Scott  Wilson,  and  convicted  of  man- 
slaughter, and  appealed  from  the  judgment 
pronounced,— in  the  state  prison,  at  hard  la- 
bor, for  10  years.  T.  W.  Wilson  testified: 
"I  am  Scott  Wilson's  father.  He  died  June 
22.  1896.  Had  been  sick  five  months.  H« 
was  stabbed  by  A.  J.  Cralne,  and  died  from 
the  woond;  stabbed  In  the  back,  between 
the  ribs,  about  two  inches  from  the  back- 
bone. The  knife  went  upward,  and  raked 
the  backbone.  He  was  IS  years  old;  had 
good  health;  was  wounded  about  3  o'clock 
p.  m.;  cut  to  the  hollow;  the  air  passed  out 
as  he  breathed;  was  never  able  to  work 
after  he  was  wounded.  He  said  the  even- 
ing he  was  cut  l^at  he  was  bound  to  die; 
and  gave  the  following  account  of  how  the 
difficult  occurred:  He  said  that  John  Am- 
mons  and  Oratne  were  coming  up  the  road, 
and  that  Oralne  threw  down  a  bottle,  and 
told  deceased. to  go  back  and  get  it  De- 
ceased toid  Cralne  he  did  not  throw  It  down, 
and  would  not  go  back  for  it.  Cralne  said, 
'If  yon  are  a  friend  of  mine,  you  will  go 
and  get  my  bottle,'  to  which  deceased  re- 
plied, 'I  am  a  friend  of  anybody  that  is  a 
friend  to  me,  but  will  not  go  bade  after  your 


bottle.'  Prisoner  went  back,  and  got  the 
bottle.  Deceased  said  that  he  and  Ammona 
went  on,  and  that  Ammons  had  a  sack  be- 
longing t<i  the  prisoner,  and.  after  going  two 
or  three  hundred  yards,  they  stepped  to  give 
the  prisoner  his  sack;  that  prisoner  came 
on,  and  overtook  them,  and  stabbed  deceased 
In  the  back,  when  he  was  running  and.  try- 
ing to  get  away  from  him."  The  above  tes- 
timony was  objected  to,  as  the  dying  decla- 
rations of  Scott  Wilson.  Objection  ov«tu1- 
ed.  and  prisoner  excepted.  The  state  offer- 
ed the  following  affidavit:  "S.  A.  Wilson, 
being  duty  sworn,  states  that  A.  J,  Cralne 
slung  him  back  once,  and  shoved  him  down, 
and.  with  his  knife  In  his  right  hand,  swear- 
ing that,  if  I  moved  my  hand,  he  would  kill 
me.  Said  Oralne  being  prevented,  after  said 
Wilson  getting  ofF  some  8  or  10  feet  from 
Cralne.  the  said  Oralne,  pursuing  bim,  stab- 
bed him  violently  In  the  back."  "Sworn  to 
and  subscribed  before  S.  W.  McCnrrle,  J.  P." 
This  affidavit  was  made  by  the  deceased  the 
day  he  was  cut,  to  obtain  a  warrant  against 
the  prisoner  for  cutting  blm.  The  objection 
of  the  prisoner  to  Its  admission  was  overrul- 
ed, and  he  excepted.  It  was  in  evidence 
that,  some  three  or  four  hours  after  the  cut- 
ting, the  prisoner  went  to  one  Edwards,  to 
get  blm  to  send  him  (prisoner)  to  Tennessee, 
and  bragged  to  Edwards  that  deceased  had 
run  on  the  wrong  Cralne  this  time;  pulled 
out  his  knife,  showed  the  blood  on  It,  Bay- 
ing, "Here  Is  some  of  his  damned  blood 
now."  On  the  trial  Uie  prisoner's  plea  was 
self-defense.  The  solicitor,  in  his  argument 
to  the  jury,  In  commenting  on  this  testimony, 
said  that  no  man  ever  struck  in  self-defense, 
and  rejoiced  after  It  was  over  that  he  liad 
It  to  do,  and  In  this  conversation  compared 
Cralne  to  a  Comanche  Indian,  who  exhib- 
ited his  scalps  as  trophies  of  rejoicing. 
Prisoner's  counsel  objected  to  the  compari- 
son. The  court  held  that  the  argument  was 
not  Improper,  and  the  prlscmer  excepted. 
The  prisoner  asked  the  following  special  In- 
structions, which  were  refused:  "(1)  That, 
though  the  prisoner  entered  into  the  fight 
willingly,  yet,  In  Its  progress,  If  he  was  sore- 
ly pressed,— that  Is.  put  to  the  wall.— bo  that 
he  must  be  killed  or  stiffer  great  bodily  harm 
unless  he  killed  Scott  Wilson,  his  adv^sary, 
and  under  such  circumstances  he  did  kill 
blm.  It  Lb  excusable  homicide.  (2)  That  If 
deceased  attacked  prisoner  with  a  deadly 
weapon,  to  wit,  a  rock  weighing  one  pound 
and  a  half,  and  the  attack  Indicated  a  pur- 
pose to  endanger  prisoner's  life  or  Inflict 
great  bodily  liarm,  he  was  not  compelled  to 
flee,  but  might  defend  his  person,  and  pur- 
sue his  adversary  to  disable  him.  but  for  no 
other  purpose  be  would  be  jnettflable." 

The  Atioraef  General,  tor  the  State. 

CLARK.  J.    The  deceased  having  been 
under  the  Impression  at  the  time  of  Impend- 
ing death,  bis  statement  th^  made  la  corn- 
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petent  &»  dying  dedaratlons  (State  t.  Peace, 
46  N.  C.  251);  and  this  evldeDce  did  not 
Bobsequently  bectune  Incompetent,  because  In 
fact,  contrary  to  bis  expectatlona,  he  lived 
Ave  months  afterwards.  Com.  v.  Felch,  132 
Mass.  22;  State  t.  Schmidt,  73  Iowa,  469, 
35  N.  W.  500;  R^.  T.  Reaney,  7  Ooi,  Cr. 
Cas.  209;  Fnlcher  t.  State,  28  Tex.  App.  466, 
13  S.  W.  750;  1  Rose.  Cr.  Bv.  57;  1  Blsh.  Cr. 
Proc.  S  1212  (4).  The  deceased  was  Btai>- 
bed  at  3  p.  m.,  and  on  that  same  afternoon 
he  made  the  oral  dying  declarations  given 
In  evidence,  and  also  an  affidavit  before  a 
Justice  of  the  peace  for  the  arrest  of  the 
prlsMier,  In  wlilch  he  gave  the  same  state- 
ment as  to  the  manner  of  his  being  stab- 
bed,—in  the  back,  while  running  away  from 
the  prisoner.  This  statement,  made  so  near- 
ly at  the  same  moment,  would  be  compe- 
tent  as  corroborative  of  his  dying  declara- 
tion, though,  as  In  State  v.  Peace,  It  did  not 
appear  whether  the  deceased  bad  expressed 
bis  expectation  of  dying  before  or  after  he 
made  It.  State  v.  Arnold,  35  N.  O.  184;  Peo- 
ple V.  Bemmerly,  87  Cal.  117,  25  Pac.  266. 
Indeed,  the  contemporaneous  written  affida- 
vit signed  by  the  deceased  Is  valuable  to  the 
jury,  as  corroborative  of  the  accuracy  of  the 
memory  of  the  witness  who  gave  In  evidence 
the  oral  dedaratlonB  of  the  deceased  made  the 
same  afternoon  If  the  deceased  had  given 
a  dIfFertSft  ac-coont  of  the  transaction  in  his 
affidavit  that  afternoon,  the  prisoner  should 
snrely  have  bad  the  benefit  ot  It;  and,  on 
the  other  hand,  that  he  made  the  same  nar- 
ration In  bis  affidavit  as  In  his  oral  state- 
ment !■  proper  to  go  to  the  jury  In  corrobora- 
tloii.  The  other  matters  In  the  affidavit 
weare  not  Injarloos  to  the  prisoner,  and  their 
admission,  If  enor,  was  harmless  to  him. 
Wbltford  t;  City  of  Mewbem,  111  N.  a 
272,  16  8.  B.  tai.  There  was  no  evidence 
tending  to  show  that'  the  killing  was  done 
in  self-defense,  and  the  court  propwly  re- 
fused tlie  prayers  for  Instmctlon,  based  op- 
en that  purely  hypothetical  state  of  facts. 
State  T.  OhavlB,  80  N.  C.  354,  and  numerons 
cases  cited  in  Olaiic's  Code  (2d  Bd.)  p.  898. 

The  comments  of  counsel  are  under  the  su- 
pervision of  the  [^residing  Judge,  and  unless 
It  is  clear  that  he  has  been  too  rigorous  or 
too  lax  in  exerdalng  bis  discretion,  to  the 
detriment  of  parties,  this  court  will  not  In- 
terfere. Goodman  Sapp,  ICS  N.  a  4B8, 
9  S.  B.  483. 

Tbe  prisoner  was  only  convicted  ot  man- 
slangbter,  but  tiie  evidence  disclosed  a  bald 
case  of  murder  vritfaont  any  extenuating  clr> 
cnmstances.  The  appellant  ought  to  con- 
^atnlate  himself  that  we  have  not  found 
error  which  would  send  tbe  case  back  for  a 
new  triaL  It  was  dearly  Intimated  by 
Smith.  C.  J.,  In  State  v.  Grady,  83  N.  0.  MS, 
649.  approving  Ruffln,  G.  In  State  v.  Stan- 
ton, 23  N.  C.  ^  that  where  the  Indictment 
Is  (or  murder,  and  the  conviction  Is  (or  a 
lesser  offense,  the  verdict  having  been  set 


aside  by  the  prisoner's  own  action  in  appeal- 
ing, a  new  trial,  If  granted,  must  necessar- 
ily be  for  the  offense  set  out  in  tbe  bill  of 
indictment.   No  error. 

'  tUO  N.  C.  848) 

DIXIB  OIOAR  CO.  V.  SOUTHBHN 
BXP.  CO. 

(Supreme  Court  of  North  Carolina.  April  18, 
1897.) 

CxBRiBss  or  Goods— LlMiTiNQ  Liabilitt. 
A  stipulation  in  an  express  bill  of  ladins, 
that  the  express  company  should  not  be  liable 
for  loss  or  dama^  unless  demand  therefor 
should  be  made  within  30  days  from  date  of 
bill  of  lading,  is  mireasoQBble  and  void.  Sixty 
days  after  notice  of  loss  or  damage  would  be  a 
reasonable  requirement. 

Appeal  from  superior  court,  Forsyth  coun* 
ty;  Hobe,  Judge. 

Action  by  the  Dixie  Cigar  Company  against 
tbe  Southern  Express  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Watson  &  Buxton,  for  iq^pellant  Jones  & 
Patterson,  for  at^eHee. 

CLARK,  J.  Stipulations  In  a  bfU  of  lading 
restricting  the  common-law  liability  of  a 
common  carrier  are  invalid,  unless  reason- 
able, because  the  parties  are  not  dealing  on 
an  equal  footing.  Railroad  Co.  v.  Lockwood. 
17  Wall.  357.  We  think  his  honor  properly 
held  that  a  stipulation  tbat  the  defendant 
would  not  be  liable  unless  there  Is  a  demand 
In  writing,  made  within  30  days  from  the 
date  of  the  bill  of  lading,  was  unreasonable 
and  void.  *  The  Instructions  to  Its  agents  up- 
on the  back  of  the  defoadanfs  aivelopes  and 
packages  recognize  this,  (or  those  instruc- 
tions require  the  agent  at  tbe  receiving  point, 
when  the  consignee  cannot  be  found,  to  no- 
tify him  through  the  mall,  and.  If  the  pack- 
age Is  not  delivered  In  30  days,  to  return  It 
to  shipper.  This  contemplates  the  toss  of 
time  going  and  returning,  plus  30  days'  de- 
tention at  the  receiving  point.  To  require, 
therefore,  every  shipper  to  visit  the  eicpress 
office,  and  demand  In  writing  pay  for  his 
package  before  the  time  has  expired  In  which 
It  should  be  returned,  under  penalty  of  los- 
ing pay  for  same  If  lost  by  negligence  or 
other  default  of  the  exi^ess  company.  Is  an 
unreasonable  requirement.  Tbe  consignor, 
having  Intrusted  the  package  to  the  common 
carrlOT  for  a  consideration,  Is  entitled  to  rely 
upon  the  carrier's  doing  its  duty,  without' 
worrying  Its  agents  or  himself  with  constant 
Inquiries  whether  it  has  done  so  or  not.  If 
the  package  is  returned  for  faflnre  to  find 
tbe  ccmslgnee,  or  is  lost  or  stolen,  the  car- 
rier should  notify  the  consignor.  We  are  In- 
clined to  think.  In  analogy  to  the  ruling  as  to 
telegraph  companies  (Sherlll  v.  Telegraph 
Co.,  108  N.  C.  S27,  14  S.  B.  M^,  that  a  stipu- 
lation would  be  reasonable  tbat  the  con- 
signor or  consignee  should  make  his  demand 
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wtthln  OD  days  attet  he  hu  notice  <rf  his 
iom  or  damage,— that  he  intmOe  to  hold  the 
carrlw  responsible  for  negUgence  or  other 
deCanlt,— «o  that  the  carriw  may  perpetnat* 
the  endepoe  of  tta  ahUtlng  acents;  and  this 
does  not  abridge  the  statutory  time  In  which 
the  action  can  be  bronght  The  atlpnlatlon 
here  being  void,  and  the  action  having  been 
bronght  within  three  years,  the  plalntUC  yraa 
entitled  to  recorer.   No  error. 


<u»  K.  0.  ao) 

UNITBD  BTATBS  WATOH-QASB  00.  t. 

BOUTHBBN  BXP.  00. 
(SnproDt  Conrt  of  North  OaroUna.  ^ril  U, 

OARBxna  or  Ooods— WAimt  or  Snmunoir 

LlKITINa  LlABILITT. 

An  express  company  waives  a  stipalatlon 
In  Its  bill  of  lading  that  demand  of  payment  for 
loei  or  damaiK  mnet  be  made  within  30  days 
from  date  of  the  bill  of  lading  br  stoting  that  it 
was  searching  for  the  package,  in  answer  to  the 
shipper's  demand  for  the  retam  thereof,  and, 
when  the  package  was  foand,  acc^tlng  the 
shipper's  Instractitons  to  sell  It 

Appeal  frcHtt  superior  court,  Forsyth  coun- 
ty; Hoke,  Judge. 

Action  by  the  United  States  Wntch-Case 
Company  against  the  Southern  Bxpress  Com- 
pany. Judgment  for  plalntUC*  and  defend- 
ont  appeals.  Affirmed. 

Watson  &  Buxton,  for  appellant.  Jones  ft 
Patterson,  for  appellee. 

cfv^m^,  J,  Tbe  stipulation  that  tha  de* 
fendant  ahonld  not  be  liable  toe  loss  or  dam- 
age mil  BBS  demand  was  made  In  writing 
within  80  days  from  the  date  of  bill  (tf  lad- 
ing was  held  an  unreasonable  restriction  of 
the  common-law  liability  of  a  common  car- 
rier, and  Told,  In  Dixie  Cigar  Oo.  r.  Soutbem 
Bip.  Go.  (N.  C)  27  &  B.  73.  But,  aside  from 
thai^  the  defendant  waived  this  Btlpniatlon, 
and  Is  estopped,  by  answering  plalntifTa  de- 
mand for.  return  a£  the  package  that  It  was 
searchlpg  fbr  it.  and  then,  when  It  was 
found,  accepting  plalntUTs  Instruction  to  sell 
tiw  aame.  It  was  not  untQ  July,  1886,  that 
the  defendant  notified  the  plaintiff  that  the 
package  was  stolen.  The  demand  in  writ- 
ing wu  made  within  SO  days,  and  action  was 
brought  within  S  years  (Code,  1 16B,  siAd.  1) 
a£ter  that  date.   No  error. 


(lao  N.  c.  US) 

FULP  V.  BOANOKB  ft  S.  R.  00. 
^Supreme  Oonrt  of  North  OaroHna.  April  18* 
18870 

XUlLBOABS— GBOSaiXOB— NBaUOBHOa  —  COXIBIBU- 
TOBT  NSOLIOBNOB. 

1.  On  an  issue  whether  defnidaat  was  negli- 
gent in  respect  to  the  killing  of  a  person  on  the 
track,  the  conrt,  after  instructing  that  the  bur- 
den of  establishing  that  issue  was  on  plaintiff, 
<^arged  that  if  defendant  gave  a  warning 
whistle  at  the  crossing,  or  if  the  Intestate  was 
dnink,  w  nnconsdons,  so  that  no  dgnal  would 


have  aroused  him,  tinre  was  no  negiifeot  kill- 
ing. HeU  enor»  since  it  connected  tbe  intes- 
tate's negligence  witii  that  of  defendant,  so  that 
the  jury  could  answer  the  issue  without  pass- 
ing on  defendant's  negligMce,  and  put  the  bnr- 
dm  on  plaintifl  to  prove  that  the  Intestate  was 
not  negligent 

2.  It  is  wrar  to  loatitte^  on  an  Issue  as  to  the 
contribntoiy  negligence  of  a  person  killed  on 
the  track,  that,  if  the  intestate  failed  to  note 
the  ai^roach  of  the  train  because  he  was  dmn^ 
and  was  UUed  in  eonsequnice,  be  was  guflty  of 
contributory  negligence,  witliout  Instmctlng 
that  defendant  was  liaMe,  notwithstanding  la- 
testate's  negiisence.  if  it  conid  have  discovered 
his  peril,  and  averted  tbe  accident  by  ordinary 
care,  though  the  engineer  testified  that  he  was 
at  his  post,  and  could  not  see  the  Intestate^  who 
was  on  the  left  side  of  the  track. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Roke,  Judge. 

Action  Susan  BC  Fn^  administratrix, 
against  the  Boanoke  ft  Southern  Bnllroad 
Company.  Judgment  on  a  verdict  for  de- 
fendant, and  plaintiff  appeals.  Bev«sed. 

Plaintiff's  evld^ce  was  to  the  effect  that 
the  intestate's  dead  body  was  found  on  the 
track  near  a  crossing,  Umt  blood  waa  found 
on  a  wheel  of  the  locomotive  which  paased 
over  the  crossing  that  night,  and  that  tbe 
engineer  did  not  whistle  for  the  croeslug. 

J.  8.  Qrogan.  for  ajw^lant  Watson  & 
Buxton,  tor  aniellee. 

FUBOHEJS,  J.  This  Is  an  action  for  dam- 
agea,  In  which  the  plaintiff  administratrix 
alleges  that  defendant  negligentiy  ran  over 
and  killed  bw  Intestate.  Westl^  Pulp.  The 
killing  was  admitted  to  have  been  done  by  a 
freight  train  on  defMidanfs  road,  in  the 
nighttime,  near  a  public  crossing  about  <me 
mile  north  of  Denney.  Tbe  train  that  killed 
tbe  intestate  was  gidng  south,  and  struck 
the  intestate  "SO  or  *0i"  yards  north  of  the 
croBslng.  There  was  a  curve  In  the  road  just 
before  reaching  the  croaaing.  Lacy,  the  en- 
gineer, was  Introduced  1^  tbe  defendant, 
and  testified:  "I  was  englneor.  I  bad  12  or 
15  freight  can  that  night  It  waa  a  few 
minutes  after  schedule  time.  I  <Udif t  know 
anything  of  having  ininred  any  one  until 
next  morning.  I  was  In  my  propw  place. 
Oould  not  have  sera  peraom  going  along 
the  track  further  than  60  yards,  becatise  the 
headlight  would  help  me  no  further  than 
that  The  signs  tbe  next  nuxntng  showed 
that  the  man  was  on  the  left  side  of  the 
track.  There  were  no  signs  on  the  cow- 
catcher to  show  that  it  bad  struck  him,  but 
back  of  the  cowcatcfaw,  and  attached  to  the 
firame  of  the  trucks,  on  bolto  that  project 
downward,  lower  than  the  cowcatcher.  The 
cowcatdier  would  pass  over  a  man  lyinj; 
down  inside  of  the  rails,  but  these  bolts 
would  not  These  bolts  on  the  left  side  had 
blood  on  them,  and  fibers  of  clothing,  show- 
ing they  had  struck  the  deceased,  and  that 
he  was  lying  down.  I  could  not  have  seea 
a  man  lying  on  the  left  side  of  the  track  that 
night,  from  my  position  on  tbe  engine,  i 
Bounded  the  wblstle  and  rang,  tbe  Ixdl.lM^onf 
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raaehlng  ttet  crossing.  *  *  *  It  Is  a  part 
of  my  doty."  Another  witness  testified  tbat 
the  oislneer  coald  not  bare  stopped  tbe  train, 
after  tninlng  the  curre,  "bef<H«  running  60 
or  70  yards  post  the  croealDg."  Bat  Lacy, 
tbe  oislneer,  and  witness  of  defendant,  does 
not  say  a  word  as  to  whether  he  could  have 
stopped  the  train  or  not  A  witness  (Oharlee 
Marshall)  twtifled  that  he  lived  oo  the  road 
between  Walnat  Cots  and  whwe  the  Intes- 
tate was  killed;  tbat  the  Intestate  was  at 
his  house  tbat  nlgbt,  just  after  dark;  was 
drinking;  threw  up  at  bis  bouse;  wanted 
witness  to  go  with  blm.  to  show  Um  the 
way  to  his  mother's,  but  witness  refused  to 
do  so;  deceased  left,  and  went  towards  the 
road;  he  tcdd  blm  not  to  do  so;  beard  the 
whistle  i3i  the  engine  at  Walnut  Oove;  de- 
ceased went  on;  this  was  about  16  minutes 
before  the  train  passed;  deceased  had  walk- 
ed a  quarter  of  a  mile  after  this,  before  he 
was  killed  by  the  defendant's  train.  It  was 
the  duty  of  the  engineer  to  sound  the  whistle 
tor  this  crossing,  and  there  was  evidence 
tending  to  show  that  he  did  not  sound  tbe 
whistle,  while  there  was  evidence  tending  to 
prove  that  he  did  sound  the  whistle  and  the 
court  properly  submitted  this  qnesUon  to  the 
Jury  under  the  first  issue. 

The  court  submitted  the  following  Issues 
to  the  Jury,  and  they  were  answered  as  In- 
dicated: (1)  "Was  the  plalnUlTB  Intestate 
negligently  killed  by  the  defendant  compa- 
ny? Ans.  No."  (2)  "Was  the  Intestate 
guilty  of  contributory  negligence?  Ans. 
Yes."  (3)  "What  damage  is  the  plaintiff  en- 
tMled  to  recover?"  The  court  charged  the 
Jury  that  the  burden  of  proof  to  establish 
the  first  issue  was  upon  the  plaintiff,  and  the 
burden  to  establish  the  second  Issue  was  up- 
on the  defendant.  This  was  correct,  and  Is 
not  complained  of  by  the  appellant,  and  we 
cite  no  authority  to  sustain  a  ruling  that  we 
consider  correct,  and  of  which  there  is  no 
complaint  But  the  court  further  <?barged 
upon  this  first  issue;  "To  recover  on  this 
issue,  the  plalntlfr  must  satisfy  the  Jury 
from  the  greater  weight  of  evidence  that 
there  was  a  failure  to  sound  the  wbistle,  and 
that  such  failure  caused  the  killing;  and.  If 
the  defendant  did  give  t3ie  warning  whistle, 
or  If,  at  the  time,  the  Intestate  was  down 
upon  the  track,  drunk  or  nnconsclons,  so 
that  no  signal  given  at  the  usual  safe  and 
ordinary  distance  would  have  aroused  the 
Intestate  In  time  to  have  enabled  him  to 
avoid  the  result,  there  was  no  negligent  kill- 
ing, and  tbe  issue  should  be  answered  'No.* 
(Plaintiff  excepted.)"  The  court  then  pro- 
ceeded to  charge  the  Jury  on  the  second  is- 
sue, telling  them  that  the  burden  to  estab- 
lish this  issue  was  upon  the  defendant;  and, 
among  other  things,  be  charged  them  as  fol- 
lows: 'If  tbe  Intei^te  was  going  along  tbe 
railroad  on  his  route  of  travel  In  the  night- 
time, and  about  tbe  schedule  time  of  tnUns, 
-^ore  eqieclally  If  be  was  warned  tbat  a 
train  was  near,— and  was  run  over  and  killed 


at  a  point  away  from  the  crossing,  this 
would  be  a  negligent  act;  and,  If  killing  fol- 
lowed as  a  consequoice,  this  issue  should 
be  answered  'Yes.'  (Plaintiff  excepted.)" 
"Or  If  tbe  intestate's  failure  to  note  the  ap- 
proach of  trains  was  In  whole  or  In  part  be- 
cause he  was  drunk,  and  was  run  over  and 
killed  In  consequence,  this  would  be  con- 
tributory negligence,  and  tbe  Jury  should 
answer  the  second  issue  'Yes.'  (PlainttCF  ex- 
cepted,)" Tbe  court  nowhere  In  the  charge 
given  to  tbe  Jury  places  any  responsibility 
on  tbe  defendant  except  it  was  the  d^end- 
ant's  doty  to  sound  the  whistle  at  the  cross- 
ing. And  while  tbe  Judge  submits  tbls  to 
the  Jury,  he  connects  It  with  tbe  drunken- 
ness and  negligence  of  the  intestate,  so  that 
we  are  nnsAle  to  see  whether  the  Jury 
passed  uptm  <he  question  of  sounding  the 
wbistle  or  not  As  he  says  In  his  charge 
upon  tbe  first  Issue,  and  as  a  part  of  the 
same  sentence  In  which  he  charges  negli- 
gence, if  Hie  defendant  did  not  sound  the 
whistle,  "or  If,  at  the  time,  tbe  intestate  was 
down  ai>on  the  track,  drunk  or  unconscious, 
so  that  no  signal  given  at  the  usual  safe  and 
ordinary  distance  would  have  aroused  the 
intestate  in  time  to  have  enabled  him  to 
avoid  the  result,  there  was  no  negligent  kill- 
ing, and  tbe  Issoe  should  be  answered  'No.' " 
This  Instruction  was  given  In  tbe  charge 
npoa  tbe  first  Issne,  and  is  erroneous:  First, 
for  the  reason  that  it  so  connects  the  In- 
testate's negligence  witti  the  negligence  of 
the  defendant— as  to  whether  the  defendant 
sounded  the  whistle  or  not,— tbat  it  cannot 
be  seen  whether  the  Jury  passed  upon  tbe 
defendant's  negligence  or  not;  second,  for 
tbe  reason  that  it  put  the  burdra  on  tbe 
plaintiff  of  proving  that  the  Intestate  was 
not  guilty  of  contributory  negligence;  thongb 
he  bad  charged  tbat  the  bnrdeu  of  proving 
tiie  intestate's  negligence  was  on  the  de- 
fendant The  charge  (m  the  second  Issue  Is 
in  conflict  with  Pickett  v.  Railroad  Oo.,  117 
N.  C.  «ie,  23  S.  E.  264,  Lloyd  v.  Ballroad  Co., 
118  N.  C.  1010,  21  S.  B.  606.  and  every  case 
on  this  subject  to  be  found  In  our  reports, 
except  It  may  be  Smith  v.  Railroad,  114  N. 
C.  729,  19  S.  B.  SOS,  923,  and  cases  there 
dted;  and  this  case  has  been  expressly  over- 
ruled. There  was  no  evidence  showing,  or 
tending  to  show,  but  what  tbe  intestate  was 
killed  within  30  or  40  yards  of  the  crossing. 
Indeed,  the  defendant  proved  this.  So  there 
was  no  evidence  to  Justify  tbe  court  in  char- 
ging that  If  the  Intestate  '*waB  nin  bYer  and 
killed  fft  a  point  away  from  the  crossing, 
this  would  be  a  negligent  act  and,  if  killing 
followed  as  a  consequence,'  this  Issue  should 
be  answered  *Yes.'  "  And  this  Instruction  is 
erroneous  tor  tbat  reason,— that  it  was  with- 
out any  evidence  to  support  it  But  the 
great  error  of  tbe  cbaige  Is  that  It  Is  in  vio- 
lation of  that  great  principle  In  favor  of  hu- 
man life,  so  thoroughly  settled  In  this  state 
and  In  every  Jurisdiction,  that  the  Jury  shall 
pass  upon  the  acts  of  tbe  defendant  where 
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Degllgence  Is  alleged,  and  upon  tbe  contrib- 
utory negligence  of  the  intestate,  it  that  is 
all^d.  This  has  not  been  done  In  this 
trial.  We  have  shown  that  It  has  not  been 
done,  as  to  sounding  the  whistle,  in  a  suffi- 
ciently IntelllgiNe  way  to  be  understood 
whether  It  was  paased  oq  or  not.  But,  more 
than  that,  the  court  below  does  not  require 
any  care  on  the  part  of  tlie  defendant. 
There  Is  not  one  word  said  In  the  charge  as 
to  the  defendantTs  duties,  except  what  Is 
said  about  sounding  the  whistle.  The  Jury 
Is  not  told  that,  though  the  Intestate  may 
have  been  gulKy  of  negligence  by  going  on 
the  defendant's  road,  whether  drunk  or  so- 
ber, tt  was  still  the  duly  of  the  defendant's 
engineer  to  be  In  his  place,  on  the  lookout;  ■ 
and.  If  he  saw  the  Intestate,  or  could,  by 
due  diligence,  have  seen  him  In  time  to  ebjp 
the  train  and  save  the  life  of  the  Intestate, 
tt  was  Mm  duty  to  do  so;  and.  If  he  did  not, 
he  was  gull^  of  negligence.— "the  last  clear 
chance."— and  the  defendant  would  be  liable. 
Pickett  V.  Railroad  Oo.,  supra,  and  cases 
tbere  dted;  Lloyd  v.  Railroad  Oo.,  supra. 
That,  Instead  of  giving  this  charge,  as  point- 
ed out  In  BO  many  cases  in  our  own  reports, 
he  enlarged  the  Jury  that:  "If  the  intestate's 
failure  to  note  approaching  trains  was  In 
wb<^e  or  in  part  because  he  was  dnmk,  and 
was  run  over  and  killed  In  consequence,  this 
would  be  contributory  negligence,  and  the 
jury  should  answer  the  second  Issue  'Yes.' " 
This  puts  the  whole  case  upon  the  intes- 
tate's being  drunk;  and.  If  this  charge  were 
sustained.  It  would  be  a  free  license  to  every 
railroad  company  in  the  state  to  mo  over 
and  kill  every  drunken  man  that  got  on  its 
road,  whether  the  conductor  saw  him  or  not, 
—a  doctrine,  It  seems  to  us,  too  shocking  to 
be  Insisted  upon.  It  Is  true  that  the  engi- 
neer (Lacy)  says  that  he  was  at  his  post, 
and  that  tht  headlight  enabled  him  to  see 
for  60  yards.  But  the  Intestate  was  on  the 
left-hand  side  of  the  track,  but  between  Vbe 
rails,  which  are  about  four  feet  apart;  and 
on  this  account  he  (the  engineer),  being  on 
the  rtgbt-hand  side,  could  not  see  the  Intes- 
tate, and  ran  over  and  killed  him,  and  did 
not  know  he  bad  done  so  untlt  the  next 
morning.  And,  Buppose  he  did  swear  to 
this  state  of  facts,  was  tals  word  to  be  taken 
as  absolutely  true,  so  as  to  render  It  unnec- 
essary to  submit  the  question  to  tbe  Jury? 
Wby  should  bis  testimony  not  be  submitted 
to  the  Jury,  as  is  the  testimony  of  other  wit- 
nesses? For  the  errors  pointed  out,  there 
must  be  m  ii«w  trlaL 


(UO  H.  0.  B<0 
ALLEN  V.  OABOLINA  CENT.  E.  CO. 

(Supreme  Gonrt  of  North  Carolina.  April  20, 
1887.) 

FU&Bim— DmUBRBB— MOTIOH  TO    UiXB  MOBB 

Ijepinitb. 

A  demurrer  to  a  complaint  In  an  action 
for  negligence  on  tbe  groand  that  the  negli- 


gence alleged  was  not  suffitiently  set  forth 
sliould  be  overruled;  the  remedy  being  by  mo- 
tion to  make  more  deftnlte. 

Appeal  from  superior  court,  Mecklenburg 
county;  Norwood,  Judge. 

Action  by  Frank  Allen  against  the  Carolina 
Central  Railway  Company  for  personal  In- 
juries caused  by  defendant's  negligence. 
From  a  Judgment  overruling  its  demurrer  to 
the  complaint,  defoidant  appeals.  Afflnned 
and  remanded. 

Tbe  complaint  Is  as  follows:  "The  plalntUT 
conq>laln8  and  alleges:  First  That  the  de- 
fendant at  the  time  hereinafter  stated  was, 
and  stUl  is,  a  corporation  duly  created  and 
organized  under  the  law,  and  was,  and  stlU 
is,  a  common  carrier  of  goods,  wares,  mer- 
chandise, and  paBsengers,  and  operated  a  rail- 
road between  the  city  of  Charlotte,  North 
Carolina,  and  the  cl^  of  Wilmington,  In  said 
state,  and  used  for  this  purpose  railroad 
tracks,  side  tracks,  engines,  cars,  etc.,  for  the 
necessary  conduct  of  Its  buiriness  aa  a  railroad. 
Second,  lliat,  on  or  about  the  16th  day  of 
June,  1883,  the  plolntifT.  while  In  the  employ 
of  the  defendant,  was  Injured  b;  a  brake  on 
one  of  the  cars  of  the  defendant  breaking; 
that  the  brake  was  defective,  which  was 
unknown  to  tbe  plaintiff,  wiilch  by  reasonable 
care  could  have  been  discovered  the  de- 
fendant; that  the  plalutifT  served  the  defend- 
ant as  a  coupler  and  shifter,  and  was  ordered 
by  the  conductor  to  put  on  the  brake,  which 
he  did  In  a  careful  and  cautious  manner;  that 
tbe  defendant,  by  reasonable  diligence,  might 
have  known  of  the  defectiveness  and  unsound- 
ness of  tbe  brake.  Third.  That  the  plaintiff 
used  due  care  and  caution  in  putting  on  tbe 
brake,  which  he  was  ordered  to  do  by  his 
superior  and  boss,  the  conductor  of  the  ti-alu, 
whom  he  was  bound  to  obey;,  that,  upon  bis 
putting  on  the  brake.  It  broke.  tlm)wlng  him 
violently  to  tbe  ground  below;  that  he  was 
knocked  senseless,  and  was  and  is  permanent- 
ly Injured;  that  his  Injuries  received  were 
no  fault  of  his,  but  on  account  of  the  imper- 
fect machinery,  carelessness,  and  negligence 
of  the  defendant;  that,  by  reason  of  the  ne;;- 
Ugence  of  the  defendant  as  aforesaid,  plaintiff 
was  damaged  five  thousand  (¥5,000)  dollars. 
Wherefore  plaintiff  demands  Judgment  against 
the  defendant  (1)  tor  the  sum  of  five  thousand 
dollars;  (2)  for  costs  of  action." 

The  demurrer  Is  as  follows:  "The  defendant 
demurs  to  the  complaint  filed  In  this  action, 
and  for  cause  of  demurrer  says  that  the  neg- 
ligence alleged  Is  not  sufficiently  and  legally 
net  out" 

BurweU,  Walker  &  Canaler,  for  appellant. 
Glarkson  &  Dnls  and  W.  B.  Henry,  for  appel- 
lee. 

FAIRCLOTH,  O.  J.  TTiis  case  stands  up- 
on complaint  and  demarrer,  and  the  ground 
of  defense  Is  "that  tbe  negligence  alleged  in 
not  sufficlratly  and  legally  set  out."  Tlie 
purpose  of  the  Code  Is  that  controversk>s  shall 
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be  tried  on  their  true  merits,  and  to  tbis  end 
it  prescribes  the  mode,  order,  and  forms  of 
dealing,  with  proylslons  for  perfecting  the 
pleadings  In  apt  time  by  BtrlMng  out  or  amend- 
ing tbe  same.  When  there  Is  a  defective 
cause  of  action,  althoogh  in  due  form,  the 
plaintiff  cannot  recover  unless  the  court.  In  its 
discretion,  on  reasonable  terms,  allows  an 
amendment  When  a  good  cause  of  action  la 
set  out,  but  defective  In  form,  the  court  may 
require  the  pleadings  to  be  made  definite  and 
certain  by  amendment  Code,  If  259,  261. 
For  this  purpose,  however,  the  objector  must 
move  in  apt  time.  It  iB  too  late  after  der 
mnrrer  or  answer.  Stokes  v.  Taylor,  104  N. 
C.  394,  10  8.  EL  G6&  This  motion  iB  address- 
ed to  the  discretion  of  the  court  Conley  v. 
Railroad  Co.,  109  N.  C.  692,  14  S.  E.  308; 
Smith  V.  Summerfield.  1<6  N.  C.  2S4,  12  S.  B. 
907.  The  court  may,  ex  mero  motu,  direct 
the  pleadings  to  be  reformed.  Bnle  v.  Brown, 
lOi  N.  C.  33S,  10  S.  B.  466.  See,  generally, 
Clark's  Code,  p.  207,  {  261.  The  demurrer 
to  the  soffldency  of  tbe  cause  stated  brings  to 
this  court  a  question  of  form  or  uncertainty  in 
tbe  pleadings,  and  not  tbe  merits  of  tbe  action; 
and  thus  costs  and  delay  are  Uumrred,  which 
might  have  been  avoided  by  a  proper  motion 
below,  as  we  are  to  assame  that  tbe  Judge 
would  have  granted  tbe  proper  motion,— cer* 
tainly  until  It  appears  otherwise.  Without 
commending  tbe  form  In  wtiicb  the  plaintiff 
has  stated  bis  case  In  tbe  complaint,  we  think 
the  defendant's  remedy  was  by  motion,  and 
not  by  demurrer.  Hie  case  Is  remanded  in 
order  that  tbe  parties  may  proceed  as  tbey 
are  advised.  We  must  sustain  the  Judgment 
below,  but  we  do  so  without  prejudice  to  the 
rlgbts  of  eltb«  party  to  plead  de  novo.  Be- 
naanded. 

(120  M.  c.  im 

OHAHBBBS  et  al.  v.  WALKSB,  County 
Treasurer. 

.  (SiQireme  Oooct  of  North  OaraUaa.  April  20^ 
1897.) 

Coumr  CoNvion— LiABiUTT  loa  Sutpokt. 
Act  Uarch  8,  1897,  "to  create  a  board  of 
commisiionerB  to  manage  and  coDtrol  the  con- 
vict and  road  system  of  Mecklenburg  county," 
provides  that  tbe  warrants  for  expenses  on  ac- 
eonnt  of  said  system  shall  be  paid  by  the  coun- 
ty treasurer  out  of  the  "special"  funds  he  baa 
on  hand  for  that  purpose.  The  general  law 
(Code,  ^  7&3;  Id.  cc.  19,  44)  places  the  duty  of 
supporting  county  convicts  on  the  board  of 
county  commissioners.  Bdi,  that  the  support 
of  the  convicts  of  such  county  most  be  paid 
out  of  the  general  county  fund,  on  orders  of 
the  connt7  commissioners,  and  that  the  other 
"expenses  and  disbursements"  of  tbe  system 
must  be  paid  out  of  the  "special  fond"  tor  the 
pnriMse,  on  orders  of  tbe  chairman  of  said  sys- 
tem on  the  county  treasurer. 

Appeal  from  superior  court,  Hecklenborg 
county;  Norwood,  Judge. 

Action  by  F.  D.  Chambers  and  another, 
trading  as  Chambers  &  Co..  against  B.  H. 
Walker,  treasurer  of  Mecklenburg  county. 
From  a  Judgment  In  favor  erf  defendant, 
plaintiffs  appeaL  Affirmed. 


.loues  St  TlUett  for  appellants.  OUitaon.A 
Duls,  tot  appellee. 

FAIItCLOTH,  C.  J.  This  s«reed  case  Is  be- 
fore US  for  construction  of  "An  act  to  create 
a  board  of  commlsssloners  to  manage  and  con- 
trol the  convict  and  road  system  of  Mecklen- 
burg county,"  ratified  on  the  8th  day  of 
March,  1897.  'The  question  la  whethe:  the 
county  commissioners  are  now  liable  for  the 
support  of  the  convicts,  to  be  paid  out  df  tbe 
"general  county  fund,"  or  Is  the  convict  com- 
mission liable  tor  tbe  support  of  tbe  con- 
victs, to  be  paid  out  of  the  "s];>eclal  fund" 
raised  by  taxatjon  for  road  purposes.  We 
were  furnished  with  no  authorities  on  tbe 
queetlon,  and  we  suppose  there  are  none.  The 
only  words  in  the  act  for  us  to  look  to  are 
these:  "The  warrants  tor  expenses  and  dls- 
busemente  on  account  of  said  system  shall 
be  signed  by  the  cbairman  and  paid  by  the 
county  treasurer  out  of  tbe  special  funds  he 
has  on  hand  for  this  ptupose"  The  duty  of 
supporting  and  caring  for  the  county  cou- 
victs  is  placed  by  the  general  law  on  tbe 
board  of  county  commissioners.  Code,  c  19; 
Id.  S  75S;  Id.  c.  44.  Our  conclnaion  Is  (1) 
that  the  support  of  the  convicts  must  be  paid 
out  of  the  general  county  fond,  upon  an  order 
of  tbe  county  commissioners  on  the  treasurer; 
(2)  that  the  other  "expenses  and  disburse- 
ments"  of  the  system  must  be  paid  out  at  tbe 
"special  fund"  tor  the  purpose,  upon  an  order 
of  the  chairman  ot  said  system,  drawn  on  tbe 
county  treasurer.  Afflrmed. 


(i»  N.  0.  SOU: 
STATB  V.  SINCLAIR. 
(Soprune  Court  ot  Nort^  Carolina.  April  20, 

1897.) 

Asbacii/f—Dbai>i.t.  Weapon'— What  ComTmTss— 

FROVINCE  OP  COCRT. 

1.  Where  Jurisdiction  depends  on  whether  an 
Instrument  used  In  an  assault  was  a  deadly 
weapon,  and  the  facts  arc  undisputed,  the 
question  is  one  of  law  for  the  court 

2.  A  piece  ot  pine  weatherboarding,  14  to  18 
Incbes  long,  %  of  an  inch  thick,  and  6  inches 
wide  at  one  end,  tapering  to  a  point  at  the  oth- 
er end,  was  not  a  deadly  weapon  in  tbe  bauds 
of  a  sickly,  16  year  old  boy,  weighing  about  80 
pounds,  who  held  It  by  the  small  end,  and 
struck  with  its  edge  the  leg  and  back  ot  an 
adult,  who  was  held  by  two  men. 

Appeal  from  superior  court,  Union  001U1I7; 
Norwood,  Judge. 

Roy  Sinclair  was  convicted  of  an  assault 
with  a  deadly  weapon,  and  appeals.  Re- 
versed. 

Indictment  for  assault  with  a  deadly  weap- 
on. Defendant  pleaded  former  trial  and  con- 
viction before  a  Justice  of  the  peace.  It  was 
admitted  by  the  state  that  tbe  defendant 
bad  been  formerly  tried  and  convicted  regu- 
larly before  the  Justice  of  the  i»eace  who  had 
assumed  Jurisdiction  and  disposed  of  the 
case,  but  tbe  state  alleged  that  a  deadly 
weapon  bad  been  used,  and  that,  therefore, 
the  Justice  bad  no  Jurisdiction,  ^be  only. 
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question  befora  tho  eoort  was  irtufber  or  not 
tbe  wemwn  used  hy  the  defendant  was  a 
deadly  weapon  In  his  hands,  ^niere  was  a 
Terfflct  of  gnnty,  mottim  tar  a  new  trial 
ovemtled*  and  the  court  adjudged  that  de- 
fendant pay  a  flue  of  one  penny  and  costs. 

OoTlngton  &  Kedwlne,  tot  appellant.  Tlu 
▲ttomey  General,  tor  the  State. 

JrUitUUiDS,  3.  Ubia  18  an  Indletment  for 
assault  and  battery  with  a  deadly  wei^;)(Hi. 
The  defmdant  pteaded  former  trial  before 
a  justice  of  the  peace,  and  conviction.  It 
was  admitted  that  the  d^endant  had  been  so 
tried  and  convicted.  But  the  state  Insisted 
that  the  assault  was  made  with  a  deadly 
weapon,  and  that  a  Justice  of  tlie  peace  had 
no  jurisdiction  at  the  offense^  This  is  the 
only  question  In  tibs  ease,  and  depends  upon 
the  tact  as  to  whether  the  Instnnnent  used, 
the  manner  In  which  It  was  used,  the  par^ 
irtio  used  It,  and  ^pon  whom  It  Was  used, 
made  It  a  deadly  weapon  or  not  "The  de- 
fendant, at  the  time  of  the  assault,  was  only 
16  years  old,  weighed  76  or  80  pounds,  and 
was  a  feeble,  sickly  boy.  The  assailed  was 
a  grown  young  man  of  about  tbe  average 
BlB^  and  at  the  time  was  being  bdd  by  two 
men,  each  one  holding  blm  by  the  arm.  The 
weapon  used  by  tbe  defendant  was  a  piece 
of  pine  weatherboardlnft,  wblcli  had  come  off 
a  bouse  near  by  which  had  been  In  use  sev- 
eral years,  was  from  5  to  6  Inches  wide  at 
one  end,  and  gradually  tapered  down  to  a 
point  at  the  other  end*  and  %  of  an  Inch 
thick,  and  from  14  to  18  Inches  long.  The 
defendant  held  this  plank  by  the  small  end, 
and  Btmcfc  the  assailed,  with  the  edge  of 
It,  on  the  bade  and  on  the  leg,  making  a 
blue  spot  on  the  back,  which  was  sore  for 
two  or  three  vreeks.  His  honor  held  that 
this  plank  was  a  deadly  weapon  per  se,  and 
so  Instracted  the  jury."  As  to  whether  an 
Instrument  used  in  an  assault  and  battery 
Is  a  deadly  vreapon  or  not  Is  generally  a 
question  of  law.  State  t.  Huntley,  91  N.  G. 
617;  State  v.  West,' 6  Jones  (N.  C.)  505; 
State  V.  Craton,  6  Ired.  164;  State  r.  Collins. 
30  N.  0.  407.  This  question  has  been  sub- 
mitted to  tiie  jury  In  a  few  cases  where  the 
matter  was  left  In  doubt  by  conflicting  evi- 
dence as  to  tbe  size  of  the  weapon-  used  and 
the  manner  in  which  it  was  used,  and  such 
submissions  to  the  jury  have  been  approved 
by  this  cburt  But  In  this  case  there  Is  no 
dispute  about  the  facta,  and  It  appears  that 
tbe  piece  of  plank  was  In  court  on  the  trial, 
as  a  diagram  Is  sent  up  vrith  the  case.  Be- 
sides, as  this  vras  a  question  that  went  to 
the  jurisdiction  of  the  court.  It  seems  to  us 
that  It  was  one  which  should  have  been  de- 
termined by  tbe  court,  and  the  court  seems 
to  have  so  understood  it  The  question,  then. 
Is,  did  tbe  court  correctly  decide  this  ques- 
tion? Was  the  charge  to  the  jury,  that  It 
was  a  deadly  weapon  as  used,  correct?  A 
deadly  weapon  is  not  tme  that  must  kill,  nor 


la  It  one  that  may  kllL  A  gnn  or  a  40- 
callber  pistol  Is  certainly  a  deadly  weapon  In 
contempIati(m  of  law,  but  they  are  often 
used  without  producing  death;  while  a  pen- 
knife Is  not  con^dered  a  deadly  weapon,  and 
yet  death  occasionally  Is  produced  by  Its  use. 
It  does  not  depend  upon  the  fact  as  to  wheth- 
er deatti  ensues  from  Ite  use  or  not;  but  the 
slae  and  nature  of  the  weapon,  tbe  manner 
in  which  It  is  used,  tiie  else  and  strength  of 
the  party  using  It,  and  the  person  upon 
whom  it  Is  used,  these  must  all  be  taken  isi- 
to  consideration  by  the  court  In  determining 
whether  it  is  a  deadly  weapon  or  not  The 
best  definition  we  can  And  of  a  deadly  weap- 
on (and  It  is  the  one  most  usual^  given  by 
the  courts)  Is  a  vre^on  that  would  likely 
produce  death  or  great  bodily  harm,  used  by 
the  defendant  In  the  mannw  In  which  It  was 
used.  State  t.  OoUlns,  80  N.  a  407,  and  cas- 
es cited  supra.  Tested  this  definition, 
we  are  of  tte  opinion  that  this  vras  not  a 
deadly  weapon.   Error.   New  trial. 


(UO  N.  c.  esB) 

STATD  T.  HcBAB. 
(Supreme  Court  of  North  OaroUna.  AprO  20, 
18OT.) 

LaROBKT— RbCBST  POB3KS8IOW— IXSTRCCTIOKS. 

An  hutmction  that  if  the  stolen  coin  was 
sent  by  defendant,  two  days  after  the  theft,  to 
a  bank,  where  it  was  found  and  identified  by 
the  owner,  the  law  presumed  defendant  to  be 
the'  thief,  and  the  Jn>7  should  convict  unless 
she  satisfactorily  «^uned  her  poasessum,  was 
erroneous. 

Appeal  from  superior  court  Union  county; 
NiHrwood,  Judge. 
Atary  Mi^e  was  convicted  of  larceny,  and 

appeals.  Reversed. 

Covington  ft  Bedwlne,  tor  appellant  Tbe 
Attorney  Oeneral,  for  the  State. 

FAIRCnX>TH,  C.  J.  The  defendant  stands 
indicted  for  stealing  920  in  money,  and  the 
case  shows  that  it  was  a  $20  gold  coin,  tbe 
property  of  Edwin  Enbanks.  Tben  was  no 
direct  evidence,  and  tbe  state  relies  on  the 
proof  of  recmt  possession,  aiany  attempts 
have  been  made  to  tell  what  constitutes  re- 
cent possession,  such  as  "soon  after,"  "short- 
ly after,"  "so  soon  after  the  theft  as  to  raise 
a  presumption  of  guilt,"  and  the  like;  and 
then  presumptions  are  held  to  be  strong. 
Blight  or  weak,  ete.,  and  each  case  is  at  last 
disposed  of  on  its  particular  facts.  We  have 
no  disposition  to  try  to  add  to  the  list  of  what , 
constitutes  recent  possession.  Some  at  them 
will  be  found  in  State  r.  Jones,  3  Dev.  &  B. 
122;  State  v,  Tum«.  66  N.  0.  592;  Stato  v. 
Graves,  72  N.  C.  482;  State  v.  Wilson,  76  N.  C. 
120;  State  v.  Patterson,  78  N.  C.  4TO;  State 
V.  Smith.  2  Ired.  402;  State  v.  Rights.  82  N. 
C.  675;  State  v.  Bice.  88  N.  a  661;  State  v. 
Jennett  SS  N.  G.  665.  Bubanks,  the  prose- 
cutor, testified  that  he  was  a  postal-route 
agent  from  Monroe  to  Atlanta,  Ga.;  that  on 
January  21,  1897,  at  U  o'clock  a.  m.,  he  had 
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«  the  oolit  In  bis  pocket  at  tbe  poet  ofllce  In  Mem- 
roe,  when  he  went  to  his  room  at  BIr.  Court- 
ney's, and  went  to  bed,  el^t  tlU  dark,  dress- 
ed, and  went  to  a  restaurant  and  stajad 
about  depot  till  9  o'clock  p.  m.,  when  be  to<^ 
the  train  fear  AtUnta,  where  he  arrived  next 
mornins,  when  he  missed  his  gold  coin;  that 
th«  defendant  cooked  for  Conrtner,  bnt  he 
did  not  see  ho-  there  on  the  said  2l8t;  that  he 
foond  and  IdentiOed  his  coin  by  some  prtvata^ 
mark  on  the  26tb  of  January.  1897,  In  the  Feo-* 
pie's  Bank  at  Monroe.  Wolfe,  the  cashier,  tes- 
tified that  on  the  22d  or  23d  of  January  a  boy, 
Jack  Ooben,  brought  a  |20  gold  coin  to  the 
bank,  and  got  change  for  It;  that  be  put  the 
coin  away  among  timllar  moneys,  and  he 
could  not  say  that  it  was  the  one  Identified  by 
Eubanka.  Jack  Cohen  testified  that  on  the 
23d  of  January  the  defendant  gare  him  a  $20 
gold  coin,  and  asked  him  to  get  it  changed, 
and  aald  she  got  It  from  James  Davl^  a  fire- 
man on  the  railroad.  He  gave  her  the  change. 
He  said  James  Davis  was  on  his  run,  and 
was  not  Bt  the  triaL  Defendant  offered  no 
evidence.  His  honor  charged  the  Jury:  "If 
the  state  has  satisfied  you  beyond  a  reason- 
able doubt  that  the  twenty-doUar  gold  piece 
of  the  witness  Bubanks  was  stolen  on  the 
21st  of  January,  1807;  that  the  c<^  found 
and  identified  by  him  In  the  bank  was  his; 
that  the  coin  carried  by  the  witness  Cohen  to 
the  bank  on  the  23d  of  January,  ls97,  was  the 
coin  belonging  to  Bubanks;  and  that  the  wltr 
ness  Cohen  got  said  coin  from  the  defendant 
on  that  day,— then  the  bnrden  shifts,  and  the 
defendant  Is  presumed  in  law  to  be  the  thief, 
and.  unless  she  satisfactorily  erplalns  her 
possession  of  the  coin.  It  Is  your  duty  to  con- 
vict" Defendant  excepted  and  appealed. 

We  think  upon  this  evidence,  taken  as 
true,  his  honor  committed  error  in  holding  as 
a  l^al  conclusion  that  the  defendant  was 
guilty.  In  all  cases,  civil  or  criminal,  px»- 
simiptlve  evidence  Is  admissible,  but  In  the  lat- 
ter cases  such  evidence  Is  admitted  only  so 
far  as  It  has  a  natural  tendency  to  produce 
belief  under  the  circumstances  In  the  case. 
Eixperience,  habits  of  society,  and  natural  rea- 
soning are  to  be  considered,  and  such  pre- 
snmptlott  as  those  matters  raise  must  mani- 
fest that  the  stolen  goods  have  come  to  the 
possessor  by  his  or  her  own  act  or  concur- 
rence. The  case  of  State  v.  Smith.  2  Ired. 
402,  Tory  well  lllnstrates.  The  tobacco  was 
stolen  on  Friday  night,  and  found  in  the  de- 
fendant's possession  next  day.  Tlie  Judge 
told  the  Jury  that  that  was  a  case  of  "strong 
presumption  of  guilt,"  and  this  court  held  that 
charge  to  be  error,  l^e  character  and  qual- 
ity of  the  stolen  property  are  matters  proper 
for  tbe  Jury  to  consider,  and  should  be  so  pre- 
sented to  them.  Money  as  a  medium  In 
trade  passes  rapidly  and  frequently  from 
hand  to  hand,  and  no  one  doubts  the  owner- 
ship of  the  possessor  unless  some  peculiar  cir-' 
cumstance  is  present,  as  Is  Illustrated  here 
by  the  action  of  the  cashier.  How  It  would 
be  If  It  was  a  personal  chattel  as  an  ox  or  wag- 


on, would  naturally.  In  the  course  of  com- 
mon experience,  present  itself  to  the  mind  of 
a  Juror,  and  such  matters  are  i^per  to  be 
called  to  his  attention.  Without  any  opinion 
on  the  question  of  guilt,  we  can  see  bow  cur- 
rent money  may  pass  several  hands  In  two  or 
three  days  without  any  knowledge  or  concur- 
rence on  the  part  of  the  final  possessor  <tf  tbe 
original  taking.  These  are  matters  to  be  sub- 
mitted to  the  Jury  as  evidence  with  aU  tt* 
tending  drcnmstances.  bnt  the  law  win  not 
give  them  an  artificial  oparatloa,  and,  as  a 
legal  condnslon,  pronounce  the  defendant 
guilty.  Tite  defoidant  Is  presumed  to  be  In- 
nocent, and  that  preeumptlon  must  be  over- 
come, and  the  Jury  reasonably  satisfied  of  the 
guilt  of  the  accused.  These  and  othear  piln- 
dples  must  be  explained  to  the  Jury,  and  let 
them  Intelligently  consider  of  their  verdict 
From  the  record  before  us  it  does  not  qipsor 
that  they  were  so  explained.  Error. 


tuo  N.  a  W) 
ODWARDS  et  al.  v.  PHIFBIB  et  aL 
(Sn^ems  Gonxt  of  North  OaroUna.  AprO  SO, 

1897.) 

Wbw  Trial— Discewtioh—Rsvibw. 

The  discretton  of  a  trial  Judge  In  setting 
■side  a  vertiet  as  against  the  wdght  of  «vf 
dence  will  not  be  disturbed. 

Appeal  from  superior  court,  Mecklenburg 
county;  Norwood,  Judge. 

Action  by  B.  J.  Edwards  and  others  against 
W.  W.  Phlfer  and  others.  From  a  Judgment 
granting  defendants  a  dbw  trial,  plalntUBi 
appeal.  AQlrmed. 

Osborne.  Maxwell  &  Keerans,  for  appel- 
lants. Olarkson  ft  Duls  and  G.  B.  WllMm, 
for  appdlees. 

DOUGLAS,  J.  The  Bole  ground  of  appeal 
is  thus  given  in  the  statement  of  the  case: 
"After  the  Jury  returned  their  vwdict,  the 
counsel  for  the  defendants  moved  the  court 
to  set  aside  the  verdict  of  the  Jury,  upon  the 
ground  that  the  verdict  was  r«idered  against 
the  weight  of  testimony.  HiS' honor,  In  his 
discretion,  granted  the  motion  of  the  counsti 
for  the  defendants,  set  aside  the  verdict  at 
the  Jury,  and  ordered  a  new  triaL"  The 
plaintiffs  exc^t,  and  assign  as  wor:  "(1) 
That  the  court  erred  In  setting  aside  the  ver- 
dict of  the  Jury,  and  exceeded  Its  authority; 
(2)  that  tbe  ruling  of  the  court  was  arNtrary 
and  illegal,  unwarranted  by  the  facts,  and 
prejudicial  to  the  plaintiffs;  (3)  that  in  no 
aspect  of  the  evidence  was  the  court  Justified 
in  setting  aside  the  verdict;  (4)  that  the  ac- 
tion of  the  court  In  setting  aside  tbe  verdict 
was  oppressive,  unjust,  and  r^ugnant  to  the 
legal  rights  of  the  plalntUta,  and  abuse  of  dis- 
cretion." 

No  principle  Is  more  fully  settled  than  that 
this  court  will  not  interfere  with  the  discre- 
tion of  a  trial  Judge  In  setting  aalAe  the  ver- 
dict, as  being  against  the  weight  of  evldmce. 
Allc^  T.  Hampton,  18  N.  O.  11;  ArmstroDg 
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V.  Wrlgbt  8  N.  O.  98;  Long  t.  OBnUej,  4 
Dev.  &  B.  813:  Brown  v.  Morris,  4  Dev.  A 
B.429;  McRae  T.  LlUy,  2S  N.  0. 118;  BoyUn 
T.  Perry,  40  N.  O.  325;  Vert  t.  Oooper,  68 
N.  0. 132;  Watts  t.  71  N.  C.  405;  Tbom- 
as  T.  Myers,  87  N.  O.  81;  Goodson  t.  Mullen, 
92  N.  C.  211;  Ferrall  t.  Broadway,  95  N.  a 
551;  Redmond  t.  SteK>,  100  N.  0.  212;  Dav- 
enport V.  Terr^,  103  N.  C.  68,  9  8.  E.  167; 
WhlteliUTSt  T.  PetUplier,  106  N.  O.  40,  11  S. 
B.  S68;  Jordan  t.  Farthing,  117  N.  0. 181,  23 
S.  B.  244;  SiKullI  T.  Insurance  Co.  (at  this 
tenn)  2rr  8.  B.  38.  Hie  mle  has  been  well 
laid  down  by  Reade,  J.,  In  Brink  v.  Blade,  74 
N.  a  329,  as  follows:  **Tbe  defendant  had 
a  verdict,  and  the  Judge  set  It  aside,  and 
granted  a  new  trial,  because,  In  his  opinion. 
It  wa;^  against  the  weight  of  the  evidence. 
The  defendant  appealed,  and  the  only  ques- 
tion la,  can  w«  nview  his  boncn's  order? 
We  have  so  otten  said  that  w«  cannot  that  it 
Is  a  matter  of  some  surprise  that  we  should 
have  the  question  presented  again.  When  a 
Judge  presiding  at  a  trial  below  grants  or  re- 
fuses to  grant  a  new  trial  because  of  some 
question  of  law  or  legal  Inference  whldi  he 
decides,  and  either  party  Is  dissatlsQed  with 
the  decision  of  the  matter  of  law  or  legal  in- 
ference, hla  decision  may  be  appealed  from, 
and  we  may  review  It  But  when  he  is  of 
the  opinion  that,  considering  the  number  of 
the  witnesses,  their  intelligence,  their  oppor- 
tunity of  knowing  the  truth,  their  charact^, 
their  behavior  on  the  examination,  and  all  the 
circamstancea  on  both  aides,  the  weight  of 
the  evidence  to  dearly  tm  one  side,  how  ta 
It  practlcalde  for  as  to  review  It,  unless  we 
had  the  same  advantages?  And,  even  It  we 
had,  we  cannot  try  facts."  In  many  cases, 
setting  aside  the  verdict  Is  the  only  w^  In 
which  substantial  Justice  can  be  done;  and. 
In  any  event,  no  irreparable  barm  can 
Bue,  as  a  new  trial  Is  the  result  Where  the 
Judge  acts  under  a  mistaken  view  of  the 
law,  he  Is  liable  to  review;  but  notliliig  of 
that  nature  is  pres^ted  here. 

In  support  of  their  contention,  the  learned 
counsd  for  the  plaintiffs  (appellants)  cited 
only  three  cases  from  this  state:  Moore  v. 
Dickson,  74  N.  C.  423;  State  v.  Lindsey,  78 
N.  O.  499;  and  AUlson  v.  Whlttler,  101  N.  O. 
490,  8  8.  B.  338.  In  all  of  these  cases,  this 
court,  while  Intimating  that  circumstances 
might  possibly  occur  which  would  Justify  a 
review  of  such  discretion,  affirmed  the  Judg- 
ment of  the  court  below  in  every  Instance.  In 
this  case  we  feel  constrained  to  follow  the 
unlvoken  line  ot  authorities,  and  affirm  the 
Judgment.  Affirmed. 


020  N.  c.  4M) 

HINSON  et  aL  T.  HINSON  et  aL 

(Bivmne  Oonrt  of  North  Oarollna.  April  20, 
1897.) 

TntAim  nr  Commok— Aoriow  betvbek— Wisrs, 

A  tenaot  lii  common  may  sue  his  co-tenant 
for  waste.  Gode,  I  827. 


•  Appeal  from  superior  coort,  Stanly  coonly; 
Tlmberlake,  Judge. 

Action  by  J.  H.  Hlnsm  and  others  i«alnst 
Mlllte  HInson  and  otfaras.  Plalnttffs  submit- 
ted to  a  nonsuit  on  Intimation  by  the  court 
that  no  recovery  conM  be  had.  and  appeal. 
Reversed. 

The  demand  In  the  complaint  was  for  an  In- 
Jnnctlcm  against  the  defendants  restraining 
them  from  committing  waste  on  the  premises, 
and  tor  damages  for  waste  already  commit- 
ted, for  a  Awfeiture  of  the  estate  of  defend- 
ant Millie  HInson  In  said  land,  and  for  an  or- 
der evicting  her  from  the  same,  and  for  such 
other  and  further  relief,  etc.  It  was  agreed 
between  counsel  that  the  following  should 
constitute  the  case:  It  was  admitted  that  the 
defendant  Millie  HInson  was  a  tenant  in  dow- 
er, having  only  a  life  estate  In  the  land  de- 
scribed,^ and  that  plaintiffs  and  defendants 
other  than  Millie  HInson  are  the  owners  of 
the  remainder  or  reversionary  interest  of  the 
land.  The  complaint  alleged  that  the  defend- 
ants had  committed  waste  by  cuttingj  carry- 
ing away,  and  selliug  from  the  land  much 
valuable  timber,  and  plaintiffs  asked  for  an 
Injunction  and  damages  for  the  value  of  the 
timber.  It  was  also  alleged  in  the  complaint, 
and  not  denied  in  the  answer,  that  the  de- 
fendants (naming  them)  had  bought  the  tim- 
ber cut  by  them  under  a  contract  with  the 
defendant  Millie  HInson.  The  plaintiffs  first 
Introduced  into  evidence  the  complaint  and 
answer.  J.  0.  Foreman,  a  witness  for  plain- 
tiffs, testified  that  about  six  months  before 
this  action  was  instituted  he  visited  the  land, 
and  saw  the  defendant  Rowan  HInson  and 
four  or  five  hands  cutting  cross-ties  from  the 
land,  and  that  the  laud  was  strewn  with  cross- 
ties  which  had  been  cut,  and  that.  Judging 
from  the  number  of  stumps,  there  must  have 
been  at  least  1,000  pine  trees  cut  from  the 
land;  that  defendant  Rowan  HInson  told  the 
witness  at  the  time  that  he  bad  a  contract  to 
cot  400  cross-ties  from  the  land,  and  that  he 
would  have  to  take  that  number  from  the 
land  or  sufTer  the  loss;  that  defendant  John 
Coley  also  told  witness  that  he  had  cut  28 
pine  trees  from  the  land;  that  the  cross-ties 
were  worth  from  5  to  10  cents  standing  on 
the  ground,  and  that  the  pine  trees  were 
worth  about  25  cents  each  on  the  stump,  and 
that  the  land  had  been  damaged  by  roads  at 
least  $100  In  addition  to  the  value  of  the  tim- 
ber; that  all  this  timber  had  been  cut  from 
the  dower  tract  Witness  further  testified 
that  the  defendants  other  than  Millie  HIn- 
son were  tenants  In  common  with  plaintifTs  of 
the  remainder  In  the  land  after  the  termina- 
tion of  the  life  estate  of  defendant  MlUie  HIn- 
son. UiKin  the  evidence  that  defendants  oth- 
er than  Millie  HInson,  the  dower  tenant,  were 
tenants  In  common  with  the  plaintiffs  of  the 
remainder  after  the  expiration  of  the  lire  es- 
tate, tlie  court  intimated  an  opinion  that  plain* 
tiffs  could  not  recover  In  this  action,  and  that 
plaintiffs  must  bring  their  action  for  an  ac- 
counting against  the  tenanta  In  common.  In 
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JeferPDce  thereto,  plnlntlfls  sabniftted  to  a 
nonsuit  and  appealed,  a^^igulng  error  as  fol- 
lows: (1)  For  that  the  court  erred  in  hold- 
ing that  plaintiffs  could  not  recover  upon  the 
•Tldence;  (2)  for  that  the  court  erred  In  re- 
foBing  to  hold  that  plaintiffs  were  entitled  of 
defendants  other  than,  aitllle  Hinson  the  In- 
terests of  the  plaintiffs  In  the  ralne  of  the 
timber  cat  by  defendants  under  the  contract 
with  the  said  life  tenant;  for  that  the 
court  erred  In  refusing  judgment  enjoining 
the  defendants  from  further  cutting  and  car- 
tying  away  the  timber  from  Uie  land. 

Adams  ft  Jerome,  tor  asfffeOMnta.    8.  J. 

Pemberton,  for  appellees. 

FAIRGLOTH.  O.  J.  The  ^alntlffs  and  ds- 
fendants  are  tenants  1b  common  of  the  locus 
in  quo,  except  the  defendant  Millie,  who  has 
a  life  estate,  as  dowreas.  In  the  same.  The 
actkm  Is  for  waste  committed  by  the  defend- 
ants. It  is  agreed  that  defendants  have  cot 
down  ttees  for  cross-ties,  snd  hauled  them  oK 
the  land.  His  hoaor  was  of  opinion  that 
plaintiffs,  being  eo'^enants  with  defendants, 
could  not  recover  in  this  action,  and  that  their 
remedy  was  by  acconnt  However  this  may 
haTe  been  at  common  law.  onr  statute  ex- 
pressly authorizes  this  action  In  a  cass  Uks 
the  present.  Code,  I  U27.  Srror. 


(ISO  N.  a  sn> 

JDDD  et  sL  T.  CRAWFOBD  QOLD- 
MIN.  CO. 

(Sapreme  Court  of  North  Caroline.  April  20, 

1897.) 

Attachhbkt— Allbsatiom  or  Bblibf — Orouxm 

— RbFC&AL  to  QiaMISB—APPBAL. 

1.  In  an  affidavit  of  attachment,  an  allega^ 
tlon  that  defendants  "are  about  to  dispose  of 
their  propert7  with  Intent  to  defraud  plain- 
tiSa"  18  but  the  allegation  of  a  belief,  and 
hence  the  groands  on  which  it  Is  founded  muBt 
be  set  out 

2.  An  appeal  lies  from  an  order  reftudng  to 
diBmisa  an  attachment 

3.  Under  Code,  S  347,  an  attachment  lies  for 
nniiQoidated  damages  on  breach  of  contract 

Appeal  from  siq>eriov  coin%  Stanly  county; 

Nrarwood,  Judge, 

Action  by  H.  A.  Judd  and  another  against 
the  Oawford  Gt^-Mlnlng  Company.  From 
the  judgmect,  def«idant  appeals.  Beveraed. 

The  attadunent  affidavit  was  as  follows: 

"Henry  A.  Jodd,  bring  duly  sworn,  says  that 
the  Crawford  0<dd-MininE  Company,  the  defend- 
ants, are  Justly  indebted  onto  Henry  A.  Jodd  and 
Itidiard'  fiames,  Jr.,  the  plaintiffs,  in  the  sum  of 
92,500;  as  nearly  as  he  can  ascertain  the  sam^, 
ov»  and  above  all  disconnts  which  the  said  de- 
fwdsnts  have  against  them,  which  debt  arose 
upon  a  contract  of  defendants  to  purchase  the 
Ingram  &  Fesperman  mining  tract,  and  failure 
to  perform  said  contract  or  agreement  and  also 
Cor  coDtnict  for  services  rendered  in  making  maps 
and  reports  upon  said  properties;  and  that  the 
said  d^endants  are  a  domestic  corporation  char- 
tered under  laws  of  Korth  Carolina,  and  have 
property  in  Stanly  county.  North  Carolina.  And 
this  deponent  further  says  that  said  defendants, 
tlie  CrawtMd  Gold-Minhig  Company,  are  about 
to  assign  or  dispoae  of  tndr  propoiy  wltli  in- 
tent to  defraud  iSalntlffs." 
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L.  8.  Overman  and  J.  M.  Brown,  tor  appel- 
lant S.  J.  Pemberton  and  MacBae  ft  Day, 
for  appellees. 

0I«AIIE,  J.  The  attachment  law  was  msr 
terlaUy  amended  by  the  code  commission,  and, 
under  section  317  of  the  Code,  "an  attachment 
now  lies  for  unliquidated  damages  arising  out 
of  breach  of  contract,"  or,  under  Acts  1893,  c. 
77,  for  injury  to  real  as  well  as  personal  prop- 
erly. Long  V.  Insurance  Co.,  114  N.  C.  4A6, 
470,  19  S.  S.  34T:  Newbem  Gaslight  Co.  v. 
Lewis  Mercsr  Const  Co.,  1I3  N.  a  649,  18  & 
B.  693. 

^e  affidavit  for  attachmrat  was,  however. 
Insufficient  on  the  second  ground  assigned  la 
the  motion  to  vacate.  When  ttw  affidavit  is 
that  the  defendants  are  "abont  to  assign  or 
dispose  of  their  property  with  intent  to  defraud 
the  plalntU^**  that  being  not  the  assertion 
of  a  fact  but  necessarily  of  a  belief  merely, 
the  grounds  upon  which  such  belief  is  founded 
must  be  set  out  that  the  court  may  adjudge 
If  they  are  sufficient  Hughes  v.  Person,  63 
N.  G.  548:  GUshine  v.  Baer,  04  N.  a  lOB; 
caark  V.  Clark,  Id.  160;  Pennlman  v.  Danld, 
90  N.  C.  154.  In  an  affidavit  for  arrest,  where 
the  requlrem^ts  are  very  similar  to  those  for 
an  attachment,  there  Is  the  same  distinction 
tietween  alleging  things  done  and  those  about 
to  be  done.  Wood  v.  Harrell.  74  N.  C.  838; 
Wilson  V.  BarnhlU.  04  N.  0.  121;  Peebles  v. 
Footo,  83  N.  C.  102.  The  same  distinction  ob- 
tains in  applications  for  the  appointment  of 
receivers.  Hanna  v.  Hanna,  89  N.  G.  68.  An 
appeal  lies  from  the  refusal  to  dismiss  an  at- 
tachment or  arrest  Sheldon  v.  Klvett  110 
N.  C.  408,  14  S.  B.  070;  Fertillaer  Co.  v, 
Ombbs,  U4  N.  a  470,  Ifi  8.  B.  697.  Orror. 


(UO  M.  C.  S13) 

STATE  V.  NBAL. 

(Bnpreme  Court  of  North  Carolina.    April  20, 
1887J 

'Obubutt  vo  AxitfALs— l!n>icniBaT— EvmiNOB— 

I  iKSTRtlOTIOnS. 

1.  It  is  no  defense  to  an  indictment  for  cruel- 
ty to  animals,  under  Code,  i  2490,  that  tiie 
chickens  killed  were  destroying  peas  la  tiie 
garden  of  defendant's  father. 

2.  The  needless  killing  of  chickens  is  cruelty, 
within  Code,  |  2482.  though  dme  without  tot^ 
ture. 

3.  It  is  no  defense  to  an  Indictment  for  cmel- 
ty  to  animals  that  tile  killing  was  done  on  an 
*%npol8e  of  anger." 

'4.  Where  a  portion  of  an  Instruction  is  ex<- 
roneouB,  the  court  need  not  give  bo  much  of  It 
as  is  good. 

5.  An  indictment  charging  that  defendant  did 
"knowingly,  willfully,  and  needlessly  act  hi  a 
cruel  manner  towards  a  certain  fowl,  to  wit  a 
chicken,  by  killing  the  said  chicken,"  is  a  suffi- 
cient charge  of  cruelty,  under  Code,  S  1183. 

0.  On  a  trial  for  cruelty  In  killing  chickens, 
a  charge  that  defendant  must  be  Jnatifled  in 
the  killing  was  erroneous. 

7.  Defendant  need  not  prove  Justification  un- 
der an  indictment  for  cruelO'  to  animals  be- 
yond a  reasooaUe  doubt 

6.  A  conviction  for  cmel^  to  animals  is  sua 
talned  by  proof  of  impaling  a  chicken  oa  a 

.stick,  and  beating  a  hen  to  death.  / 
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Appeal  from  saperlor  coort,  Bt&nley  c«nn- 

tlf:  Norwood,  Judge.  . 

Oacar  Neal  was  conYleted  oX.  crnelty  to 
animala,  and  appeftls.  Affirmed. 

defendant  was  charged  wtth  cmtitjr 
to  animala,  and  was  Indicted,  nndor  sectloa 
MS2  of  the  Oode,  for  killing  chickens,  the 
property  of  R.  L.  Morton,  as  follows:  "The 
JOTon.'*  etc^  '^reeent  that  defendant,"  etc^ 
"dH!  with  fwee  and  arms  knowingly,  wUl- 
fDlly,  and  needlessly  act  In  a  cmel  manner 
towards  a  certain  fowl,  to  wit,  a  chickui,  by 
kUllng  said  chlckea,  the  said  <HiIcken  Iw- 
Ing  a  nsef nl  fowl,  and  bting  the  property  of 
B.  li.  Morton,  contrary  to  the  form  of  the 
statute,"  etc.  It  was  in  eyidence  that  the 
defendant  and  prosecutor  lired  near  ea<A 
other.  Prosecntor  owned  chlckois,  and  de> 
ftttdant  owned  chickens.  Profiecntor'B  chick- 
ens sometimes  went  on  the  premises  of  the 
defendant,  and  defendants  chickens  wonld 
frequently  go  on  the  pranises  uit  prosecntor. 
The  defendant  J.  F.  Neal  had  sown  near  bis 
house  some  peas,  and  sometimes  prosecutor's 
chickens  would  go  va  the  ground  where  tbe 
peas  were  sown,  as  wM  as  defoidaat's 
chickens.  Defendant  Oscar  Neal.  on  one 
occasion,  pursued  one  of  prosecutor's  chick- 
ens across  the  lot  of  one  Mrs.  Freeman,  and 
Into  a  brush  heap  near  the  pea  patch  of 
the  defendant,  but  not  In  or  on  said  pea 
patch.  Oscar  Neal  took  the  cblckoi  from 
the  brush  heap,  put  bis  foot  upon  Its  head, 
and,  his  hands  holding  Its  legs,  pulled  Its 
head  off,  and  Carried  It  and  threw  it  info 
the  yard  of  the  prosecutor,  in  presence  of 
prosecutor's  wife,  prosecutor  being  away 
from  home.  This  was  not  upon  the  land  of 
defendant  It  was  also  in  evidence  that  at 
another  time  the  defendant  Oscar  Neal 
knocked  one  of  prosecutor's  chickens  over 
with  a  stick,  and  thereupon  sharpened  one 
end  Ot  a  lath,  and  stut^  It  through  the  neck 
of  the  chlt^en.  and  carried  it  to  prosecutor's 
house,  and  threw  It  Into  his  yard.  At  one 
time  the  defendant  offered  t6  pay  the  pro»< 
ecutor  for  the  chickens  that  were  killed. 
Defendant  claimed  that  prosecutor's  chick- 
ens bothered  bis  pea  patch.  R.  L.  Morton 
testified:  "I  had  some  chldcens  killed  In 
the  spring  of  189S.  Saw  Oscar  Neal  Iclll 
them;  pulled  It  from  under  the  brush,  pdt 
his  foot  on  the  head,  and  pulled  the  body, 
and  puUed  Its  bead  oO.  He  commenced 
chasing  chickens  on  Mrs.  Freeman's  land, 
but  caught  and  killed  it  on  bis  own  land.  I 
had  seen  Oscar  Neal  and  WUbur  Neal  chas- 
ing chickens  btf  ore  that  on  Mia.  Freeman's 
land  and  <mi  their  own  land.  There  was 
com  planted  near  there.  No  com  where  the 
chickens  were  killed.  Saw  them  catch  but 
one.  Did  not  see  J.  F.  Neal  do  anything,  but 
I  talked  with  him  about  It.  He  proposed  to 
strike  a  line  between  us,  and  each  man  kill 
ewy  dilcken  that  crossed  the  lln&  I  re- 
fused to  agree  to  this.  He  said  that  he 
would  do  that  way.  I  saw  some  flye  or  six 
tftalekans  that  bad  bMtt  BlBed.  One  hen  had 


had  a  stl<^  run  tihrongh  Its  ne^  I  had 
talked  to  Ctecar  about  beating  my  mule,  and 
I  suppose  he  did  not  like  It  much."  On  cross- 
examination  witness  stated  Oat  Neal's  line 
was  about  76  yards  fnon  his.  "Neither  of 
the  Neals  had  erer  said  anything  aboot  the 
chlckws  bothertng  him,  wxt  XfAA  me  to  put 
them  up,  before  the  ditekeas  won  killed. 
Mrs.  Neal  told  me  to  keep  my  chickens  off 
tkelr  land,  but  thta  was  after  the  chickeBS 
were  killed.  I  asked  Oscar  whwe  he  killed 
the  chicken.  Is  that  my  <dil<Aair  He  said. 
1  think  It  is.*  **  On  redirect  examination  the 
witness  stated  tlkat  Neal's  chickens  frequent- 
ly came  to  his  house.  Mary  Morton,  wife  of 
prerlous  witness,  tesUfled  that  (Mcar  Neal 
killed  three  of  tbeir  lAlckens.  "I  saw  blm 
kni  two.  He  had  btfwe  killed  ono^  and 
sent  it  to  the  boose  by  the  children,  and 
threatened  to  kfU  the  last  chicken  I  had.  I 
saw  him  knock  orer  one  little  chicken,  and 
then  strike  It  with  a  stick,  and  then  he 
sharpened  the  stick,  and  stuck  it  through 
the  chicken,  and  brought  it  to  me  on  the 
stick.  Afterwards  he  brought  one  with  its 
head  off,  and  said,  'Don't  yon  hate  to  see 
this  bltehr  I  saw  Wilbur  and  Oacar  Neal 
running  our  (Alckens,  and  «*hiiiiiftiig  them. 
They  beat  one  hm  that  had  little  chickens, 
so  that  she  died,  and  the  young  ones  per- 
ished. I  did  not  actually  see  Oscar  kill  but 
two  dilckens,  but  he  brought  the  first  one 
to  me  on  a  stick.  I  mly  raised  20  out  of  60 
young  chickens.**  Joshua  Russell  testified:  "I 
saw  Oscar  rannlng  one  chicken.  He  pulled  its 
head  off.  Morton  asked  him  If  that  was  not 
his  chlck^  and  he  said.  1  think  It  Is.'  Mor- 
ton was  whwe  he  could  see  the  cfalckn 
killed,  but  I  dont  know  whether  he  saw  It 
or  not"  Israel  Freeman  testified:  "I  saw 
Oscar  chasing  a  cblckoi.  It  ran  under  the 
bushes,  and  he  Jabbed  at  It;  sharpened  a 
•tick,  and  stack  It  through  the  chicken,  and 
threw  It  In  Morton's  yard.  Mrs.  Morton  said. 
'Why  didn't  you  havs  the  stlcA  in  the  chlck- 
enr  Morton  was  coming  that  way,  and 
could  have  seen  Oscar  kill  the  chicken."  An- 
other witness  testified  to  the  same  effect. 
Morton's  character  good.  Ohancter  of  J. 
F.  Neal  and  wife  good.  Oscar  Neal,  defend- 
ant, testified:  "Wnbnr  and  I  went  out  ooa 
morning,  and  found  our  ctalckois  and  Mor- 
ton's in  our  pea  pateh.  I  killed  one  of  Mor- 
ton's, and  carried  It  to  his  house,  and  gaye 
It  to  him.-  •*8tato  whether  the  chickens  were 
destroying  .your  peas  at  tbe  time  you  killed 
tbenu  (Objected  to  by  the  state  as  incom- 
petent testimony.  Objection  sustained.  De- 
fendant excepted.)  I  had  told  both  Mr.  and 
Mrs.  Morton  to  keep  tlielr  dilckeos  off  our 
peas  before  I  klUed  any  of  thenu  I  did  not 
pun  off  the  first  chicken's  bead.  I  did  puU 
off  the  head  of  another.  It  seemed  to  be 
Jiearly  dead.  I  supposed  I  killed  It  as  1  was 
throwing  all  about  there.  I  stuck  a  stick 
under  It,  and  carried  it  to  Morton.  I  killed 
three,  and  carried  than  all  to  him.  and  of- 
fered to  pay  hisa.  He  aald  I  did  not  owe 
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Mb  a  omf*  J.  r  MmI,  fke  otter  a«f««- 
aat,  twdfled:  **!  did  not  klU  any  of  tbeoe 
cftlekens.  Did  not  tell  anj  <me  to  un  tbun. 
Did  not  aee  any  of  thwn  kOML  Morton  and 
I  Iiad  a  talk  about  the  cMckena  before  tbej 
wore  killed.  I  had  told  him  to  keep  them 
off  the  peas,  and  to  keep  his  chickens  away, 
and  he  and  his  wife  both  said  that  they 
oonld  not  do  It.  Morton  told  hlo  «tt»  to  pnt 
the  dilckena  vp.  My  chlckeu  went  Into 
the  pea  patch,  and  then  Morton's  would 
come  there."  On  the  trial  before  the  Jus- 
tice of  the  peace,  Morton  swore  that  he  had 
not  seen  any  of  the  chickens  killed;  that 
Oscar  had  told  him  that  he  had  UUed  the 
Chickens.  J.  W.  Boatlan  testlfled:  "I  heard 
part  of  Morton's  testlnumy  ftt  the  trial  be- 
fore the  jnstlce  of  ttie  peaces  and  be  said 
that  he  did  not  see  Oscar  km  uof  of  the 
CUAens.  attieral  character  9t  J.  T.  Neal, 
Oscar  Neal,  and  Mrs.  Neal  good;  that  of 
Morton  not  good."  Mn.  Neal  testlfled:  *^ 
t<dd  Morton  to  ke^  his  chlckms  <M  of  tbn 
peas  before  ttie  chickens  were  killed.  Told 
both  Morton  and  his  wife.  I  told  them  only 
oncA"  O.  W.  Lewder  testlfled  that  he  for- 
bade MiHion  from  moving  on  the  land  nntu 
he  got  paid  for  It  At  the  conclusion  of  the 
evMeneer  the  solicitor  stated  that  he  woald 
not  mA  a  rerdlct  against  J,  F.  Neal,  bat 
only  against  Oscar  Neal,  his  son. 

Defendant  asked  the  following  special  in- 
stmctiMist 

"(1)  That  Chickens  are  not  anhraced  In  the 
Ust  of  wniTnaiM  inthorlsed  to  be  Impounded 
under  onr  statute  In  stock-law  territory;  and 
tbenfore,  If  ttie  Jury  bellered  that  the  de- 
fendant  had  notified  the  prosecutor  to  keep 
his  tiildESBS  from  trespssslng  on  def^dsnl^s 
crop,  that  defendant  had  made  reasonable 
efforts  to  prevent  the  Injury  to  his  crop  with- 
out killing  the  chickens  or  otherwise  Injur- 
ing then),  but  that  prosecutor  refused  or  fail- 
ed to  k^  up  his  chickens,  and  defendant 
killed  them  simply  to  prevent  injory  to  his 
erv^  then  the  kllllnf  would  not  be  wlllfal, 
within  the  meaning  of  the  statute  under 
which  defendant  Is  indicted,  and  defendant 
would  not  be  guilty.   (Not  given.) 

"(S)  That  chickens  are  not  such  animals  as 
Irere  allowed  to  be  Impounded  at  common 
law,  and  therefore,  It-  the  Jury  believe  that 
defendant  killed  than  without  needless  as 
willful  torture,  but  stanply  to  prevent  tiiem 
from  destroying  his  crop,  thai  defendant 
would  not  be  guilty.    (Not  glvoL) 

"(S)  That,  In  (Hxler  to  convict  defendant, 
the  Jury  must  find  that  be  wUlfully  UUed  the 
chickens,  and  that  the  term  'willfully'  im- 
pUes  that  the  act  wma  done  knowingly  and 
et  stDbbom  purpose.  (Glvoi.) 

"(4)  That,  In  order  to  convict  the  defendant 
tbe  Jury  must  find  that  the  killing  of  the 
chickens  wo  the  develi^ment  of  a  precon- 
ceived purpose,  and  not  an  impulse  of  anger 
•zdted  by  unexpectedly  seeing  a  repetition 
of  tbe  annoying  trespass;  and  therefore.  If 
flie  jury  believe  that  defendant  killed  the 
chickens  without  wlUful  torture^  and  wttb> 


•nt  any  purpose  to  do  ttie  ptcsetster  a  wfll- 
ful  Injury,  bat  simply  to  prevwt  injury  to 
his  crop,  then  defendant  would  not  be  guU^. 
(Not  given.) 

"(6)  HbMt  the  statute  under  which  defend- 
ant Is  indicted  relatee  only  to  offenses  where 
the  Injury  is  directed  against  the  animal  kill- 
ed or  wounded,  where  there  Is  an  Intent  on 
the  part  of  the  offender  to  wUttuHy  injure, 
torture,  wound,  w  kill  the  animal,  without 
veCersnce  to  tlw  owner  of  the  snlmal;  and 
therefore,  If  the  Jmy  should  b^eve  that  de- 
fendant killed  ttte  dii(Aens  without  sny  In- 
tent to  wiUfully  injure,  wound,  or  kill  the 
tiUckens,  then  he  would  not  be  guilty.  (Not 
given.) 

"(6)  That  In  no  view  «f  tbe  orldenoe  can 
defendsnt  J.  S*.  Neal  be  found  fullty.  (Giv- 
en.) 

"(7)  That  In  no  view  of  the  evidence  can 
d^endant  Oscar  Neal  be  found  guilty.  (Not 
given.)" 

The  court  refused  to  give  the  Instmctlons, 
except  the  third  and  sixth,  and  defendant  ex- 
cepted.  Defendant  offered  to  show  tliat  the 
chickens  were  eating  his  peas,  and  that  he 
killed  them  to  prevent  them  from  destroying 
tbe  samfc  The  solicitor  objected  to  this  evi- 
dence, and  the  objecticm  was  sustained,  and 
defendant  excepted.  The  court  charged  tbe 
Jury,  among  other  things,  that.  In  order  to 
acquit  the  defendant,  ihey  must  b^ve  from 
the  evidoDce,  b^ond  a  reasniable  donbt,  that 
he  was  Justified  in  killing  the  chickens,  and 
that  he  would  not  be  Justlfled  If  he  killed 
than  to  prevoit  the  destmctlon  of  his  aop. 
Verdict  at  guilty.  Motion  hi  arrest  of  Judg- 
ment, on  the  ground  that  the  Indictment  fail- 
ed to  alle^  that  the  klUhig  of  tbe  chickens 
wss  Iqr  torture^  crudty,  wounding,  or  mutUsp 
tion.  Motion  overruled,  and  dtfendant  ex- 
cited. Motion  for  new  trial  for  errors  as- 
signed as  foUows:  **(1)  That  tbo  court  erred 
In  refusing  to  give  the  first,  second,  fourth, 
fifth,  and  seventh  instructions  asked.  (2) 
That  the  court  erred  In  diarglng  the  Jury 
that  the  defudant  must  be  Justified  hi  killing 
the  chickens,  and  that  he  would  not  be  Jus- 
tified if  he  kill^  them  to  prevent  the  de- 
struction of  his  cn^."  Judgment:  "It  is  ad-- 
judged  that  Wilbur  Neal  be  acquitted,  and  J. 
F.  Neal  and  Oscar  Neal  pay  a  fine  at  |!UM) 
each,  and  cost"   Defendant  appealed. 

Adams  ft  Jerome  and  S.  J.  Pembertm,  for 
appellant.  The  Attorn^  Owwal  and  J.  M. 
Brown,  for  the  State. 

OLABE,  J.  This  Is  an  tudfctment  for  cru- 
elty to  animals,  to  wit,  sundry  Stanley  county 
chickens,-  "tame  vlUatlc  fowl,"  as  Milton 
styles  them  In  stotely  phrase.  The  prosecn- 
tor  and  defendants  lived  very  near  to  each 
other,  and  their  (dilckens  were  eiceedlnK  so- 
ciable, visiting  each  other  constantly.  But, 
after  the  defendants  had  sown  their  peas, 
they  had  no  peace,  for  the  proeecutor's  chick- 
ens  became  lively  factors  In  disturbing  both. 
Hie  younger  defendant,  Oscar,  as  Impetuous 
aa  his  great  naiaesaks,  tfte 
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aa%a  one  at  the  proMcattfi'B  elilckeat  ckar 
ftcroes  the  lot  of  another  neighbor,  one  Sirs. 
Freeman,  and,  Intlmidatfav  it  Into  seeking 
safety  In  s  brush  iHle,  pulled  It  oat  Ignomlnl- 
onstr  by  the  legs,  and  patting  his  foot  on  his 
victim's  head,  by  moscolar  effort,  pulled  Its 
head  oflC  Then,  in  triumph,  he  carried  the 
headless,  Ufelesa  body,  and  threw  it  down  In 
Mm  proeecutor's  yanl.  la  the  ^-eeence  of  his 
wife,  also  letting  drop  some  opprobriooa 
words  at  the  same  time.  The  prosecutor  was 
absent.  Anothor  chidcea  Oscar  also  chased 
Into  the  brash  pUe,  and,  sharpening  a  stick. 
Jabbed  it  at  said  cbicken,  and  throagh  lilm,  so 
that  he  tbeo  and  there  died;  and  Oscar,  car- 
rying the  chlckui  Impaled  on  his  spear,  threw 
it  orer  into  the  prosecntor's  yard.  He  knock- 
ed OTer  another,  and,  impaling  it  in  the  same 
style,  also  threw  its  lifeless  remains  over  into 
the  pro secu tor's  yard,  as  the  Consul  Nero 
caused  the  head  of  Asdrubal  to  be  thrown 
Into  Hannibal's  camp.  On  yet  another  occa- 
sion Oscar  did  bea.t  a  hen  that  had  young 
chickens,  which,  with  maternal  solicitude, 
she  was  caring  for,  ao  that  she  died,  and  the 
young  ones,  lacking  her  care,  also  likewise 
perlahed.  Tite  aforesaid  Oscar,  oo  other  dl- 
Ters  and  sundry  times  and  occasions,  was 
seen  "running  and  chunking"  the  prosecutor's 
chickens.  The  other  defendant,  Oacsr's  fa- 
thw,  proposed  to  the  prosecutor  "to  strike  a 
dead  line,  and  each  one  kill  eroTthing  that 
crossed  the  line."  The  offer  seemed  too  on- 
restricted,  and  the  cautious  prosecutor,  whose 
thoughts  woe  "bent  mi  peace"  as  much  as 
his  chickens  were  en  peas,  firmly  declined 
the  dead-line  prc^MMltion;  bat  Oscar's  father 
said  he  "guessed  he  would  do  that  way."  As 
the  eTldence  limited  Us  proceedings  to  this 
declaration  ot  war.  without  any  overt  act,  a 
noL  pros,  was  entered  as  to  him,  and  Osoar 
was  left  alone  t»  bear  Oie  brant  "Having," 
In  the  language  of  Tadtus,  "made  a  solitude, 
and  called  it  peace,"  he  naturally  protests 
against  being  now  charged  with  Qie  odium 
and  burdens  ei  war,  which  his  honor  has  as- 
sessed at  a  fine  of  $1.00  and  costs.  Both  de- 
fendants and  Oscar's  mother  went  on  the 
stand.  There  was  no  substantial  contradic- 
tion of  the  state's  evidence,  but  all  three  testi- 
fled  that  the  is*osecator  had  been  nottfled  to 
keep  his  chickens  out  of  their  pea  patch,  or 
they  would  be  killed.  This  is  the  "round,  on- 
varnished  tale"  of  the  evidence.  The  de- 
fendant's counsel  interposed  every  consecu- 
tlva  defense  from  a  plea  to  the  Jurisdiction  to 
a  motion  In  arrest  of  Judgment  Hie  case 
was  tried  before  a  Justice  of  the  peace,  and 
the  defendant  appealed.  In  the  superior 
court  a  bin  of  Indictment  was  found  by  the 
grand  Jury,  and  the  d^endant  was  tried 
thereon. 

Chickens  come  within  the  very  terms  of 
Code,  S  2482,  describing  the  creatures  Intend- 
ed to  be  protected  from  man's  inhomanity,— 
"any  useful  besst  fowl  or  anhnal."  Pigeons 
were  held  to  be  within  it  State  v.  Porter,  112 
N.  a  887,  16  S.  K.  915.  The  defendants  of- 
fered to  show  by  Oscar  hlmstlf  that  "he  kill* 


ed  the  chickens  to  prevent  them  from  d» 
stroying  the  peas."  This  was  to  show  Jus- 
tification, and  was  properly  rejected.  The  de- 
fendants had  no  more  right  to  deatrc^  a 
neighbor's  chickens  when  thus  f onnd  damage 
feasant  than  th^  would  his  cattM.  reai- 
edy  Is  by  Impounding  them  till  damage  paid, 
or  by  an  action  tot  damage.  Their  deetniution 
Is.  not  necessary  to  his  rl^ts.  CSazk  v.  Keli- 
her,  107  Mass.  406,  which  was  a  case  "on  al 
fours"  with  this,  for  fcUIing  a  aeighbor's 
chickens  while  trespassing  after  notice  to  keep 
them  out  In  this  state,  in  like  manner,  tt 
has  been  held  that  one  has  no  right  to  lay 
poison,  though  on  his  own  premises,  far  ax- 
other's  "egg-sncking  dog"  (Dodsqa  v.  Mo^  M 
N.  0. 146);  nor  to  kill  a  "cfaldcoi-eatlng  hog," 
as  a  nuisance  (Morse  v.  Nixon,  51  N.  O.  299>; 
nor  a  "breachy  bog,"  for  the  same  reason 
(Boat  Mingues,  64  N.  a  44).  Theae  eases 
refer  to  and  distinguish  Parrott  v.  Harlsfldd, 
20  N.  a  110,  where  it  was  held  lawful  to  kiU 
a  "sheep^tealhig'*  dog  about  to  kill  sheep. 
This  Is  because  of  the  fact  that  such  animal 
could  not  be  easily  caught  and  impoonded, 
nor  could  he  be  sold  for  anything  to  pay  dam- 
ages. In  Johnson  v.  Patterson,  14  Conn,  l,  a 
very  long  and  learned  opinion  sustains  the 
proposition  that  me  la  net  Justlfled  In  strew- 
ing poisoned  meal  on  his  premises,  whweby  a' 
neighbor's  chickens  mn  killed,  though  no- 
tice was  given  that  this  weald  be  done  If  they 
were  not  kept  off.  It  Is  trse  these  wwe  ac- 
tions for  damagea,  and  not  indlctmenta  for 
cruelty  to  ankoals;  bat  If,  even  in  such  caaes, 
the  trespass  was  no  defense,  certainly  evi- 
dence to  show  the  trespass  by  an  animal  la  in- 
competent In  an  indictment  whose  gist  is 
merely  the  fact  of  cruelty  w  needless  killing. 
State  V.  Butts,  d2  N.  a  784. 

The  first  prayer  for  instruction  was  prop- 
erly refused.  If  this  were  stock-law  territory 
(Which  Is  not  In  evidence),  the  killing  woold 
be  none  the  less  willfaL  State  t.  Brlgman,  M 
N.  O.  888. 

The  second  prayer  was  also  properly  refus- 
ed. Chickens  could  be  impounded  at  common 
law,  and,  besides,  the  "needless  killing"  of  the 
chickens  Is  of  Itself  cruelty,  though  done 
without  torture.   State  v.  Porter,  supra. 

The  third  prayer— that  the  Jury  most  find 
that  the  defendant  "willfully,  knowingly,  and 
of  stubborn  purpose  killed  the  chickens"  be- 
fore they  could  convict— was  given. 

The  fourth  prayer  was  properly  refoaed. 
The  willful  and  needless  killing  of  the  prose* 
eater's  chickens  waa  none  the  leas  cruelty  to 
them  because  done  en  an  "Impalse  of  angw." 
Bays  Burw^  J.,  in  State  v.  Pwter,  supra: 
"Since  the  enactment  of  this  sUtute^  It  has 
been  unlawful  in  this  state  for  a  man  to  grat- 
ify his  angry  passions  or  his  love  tor  amuae* 
sorat  snd  sport  at  the  cost  of  wounds  and 
death  to  any  nsaful  creature  ever  which  be 
has  controL" 

The  fifth  prayer,  which  contained  this:  "If 
the  defendant  killed  the  chickens  without  any 
Intent  to  willfully  *  *  *  kUl  them,  he 

wiud  not  b.  .»u^.;;-™.  ^OQ^^^ 
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nwre  wu  ao  aapect  of  tht  eridenoe  tending 
to  show  sn  accidental  klUlng.  If  the  rest  of 
tbs  pniTer  were  cotrect.  It  being  Incorrect  aa 
an  entirety-,  the  conrt  was  not  called  npon  to 
dissect  It,  asd  give  so  mnch  as  was  good. 

The  sixth  prayer  was  given;  and  the  ser- 
enth,  frmn  what  has  already  been  said,  was 
properly  refused. 

The  Judge  stated  a  correct  proiKWltloD  of 
law  when  he  told  the  Jury  that  the  dtfendant 
was  not  Justified  U  he  kiUed  tbe  chickens  to 
prevent  the  destractlon  of  his  crop  (State  T. 
Butts,  supra),  for  he  coold  hare  preroited  It 
by  Impounding  them,  or  he  coold  sM  for  dam- 
ages; bnt  he  erred  In  telling  OMm  that  the  de- 
fendant must  be  Jnstlfled  In  the  klUlDg.  The 
Indictment  being  that  the  defendant  did 
**knowingly,  willfully,  and  needlessly  act  in  a 
-cmel  manner  towards  a  certain  fowl,  to  wit, 
a  chicken,  by  killing  said  chicken,  the  said 
chicken  being  a  useful  fowl,"  «tc,  this,  reject- 
Ing  refinement  (Code.  9  1183),  Is  an  int^gflde 
charge  that  the  defendant  was  guilty  of  cruel- 
ty to  the  useful  fowl,  by  needlessly  and  wUl- 
fnlly  killing  It.  Bat  the  burden  was  on  the 
I»-osecution  to  prove  the  "knowingly,  will- 
fully, and  needlessly."  It  was  not  Incumbent 
OD  the  defendant  to  prove  Justification.  It  Is 
aot  like  the  killing  of  a  human  being,  which, 
tf  done  with  a  deadly  weapon,  raises  a  Re- 
sumption of  malice  (State  r.  Bolllns,  IIS  N. 
C  722.  18  B.  E.  8&1}{  nor  yet  like  proof  of  a 
sale  of  Uqnor,  which  being  shown,  the  burden 
devolves  upon  the  defendant  to  show  the  !!• 
«ense,  because  It  is  a  matter  peculiarly  in  his 
own  knowledge  (State  t.  Btncary,  96  M.  O.  688, 
S  S.  E).  636);  nor  like  cases  where  an  act  Is 
made  punishable,  irrespective  of  intent,  In 
which,  the  act  being  shown,  the  burden  shifts 
to  the  defendant  (State  t.  Glenn,  118  N.  O. 
im,  23  S.  S.  1001).  And  It  was  stUl  greater 
eiTor  to  charge  that  the  d^endant  must  prove 
the  matter  of  Justification  beyond  a  reason- 
able doubt  Bren  where  the  bnrd^  shifts  to 
the  defradant  he  needs  only  to  prove  it  "to 
the  satisfactlMi  of  the  Jury."  State  v.  Blllck, 
60  N.  a  460;  State  v.  Willis,  63  N.  C.  26.  But 
this  error  In  the  charge  was  harmless  error, 
for  there  was  no  evidence  tending  to  show 
that  the  defendant  was  Justified;  and  the 
court  properly  told  the  Jury  that  the  kllUnc 
to  prevent  the  destruction  of  the  peas  (the 
only  matter  in  Jnatiflcation  relied  <»)  wonld 
Bot  Justify  the  defendant  The  court  might 
properly  have  told  the  Jury  that.  If  they  be- 
lieved the  evidence,  they  should  find  the  de- 
fendant gunty,  for  there  was  no  conflict  at  erl- 
dence;  and  it  amounted  to  that,  since  then 
was  no  evidence  which  made  a  legal  d^ease. 

In  response  to  the  third  pn^er,  the  oowt 
instructed  the  jury  that  they  could  not  ecm- 
Vict  unless  they  found  that  the  defendant 
"knowingly,  willfully,  and  of  stubborn  pur- 
pose" killed  the  chickens.  Tils  Is  not  a  eaae 
of  "intent"  wUch  ia  an  Inference  of  Inur 
motive  to  be  drawn  by  the  Jury  (State  v.  Ooy, 
119  N.  a  901,  28  S.  E>.  120),  bnt  of  conduct, 
■cruelty.  Uidependrat  of  other  intent  than  will- 
fulness; and  ttie  defendant's  own  evidence 


proved  that  the  killing  was  done  winfally,  and 
the  charge,  substantially,  that  if  the  Jury  be- 
lieved the  evidence,  he  was  guilty,  was  correct 
(State  V.  Wbolard.  lid  N,  C  779,  25  S.  S.  719; 
State  V.  BUey,  113  N.  C.  648,  18  S.  B.  168). 

What  has  already  been  said  disposes  i>f  the 
motion  in  arrest  of  Judgment  The  defendant 
understood  fully  the  charge  gainst  hhn. 
Code,  S  lias.  Section  2400  provides  that 
''crusty"  Shan  be  held  to  include  every  act, 
etc,  whereby  imJnatUlable  physical  pain,  mt- 
ferlng,  or  death  Is  caused.  While  the  indict- 
ment Is  net  carefully  drawn,  and  Is  indeed 
leas  accurate  than  the  warrant  originally  Is- 
aned  by  the  Justice,  the  charge  of  "needlessly 
acting  In  a  cmel  manner  by  killing"  Is  a  snf- 
llclent  charge  of  cruelly,  and  la  sustained  by 
the  uncontroverted  proof  ot  Impaling  one 
chicken  on  a  sharp  stick,  and  ""g  the  ben 
tadeatb.  Affirmed. 


(mN.  a  MO 

OORRELL  et  at  v.  ALSPAUOH  et  aL 

(Sapreme  Court  of  North  Carolina.  April  20, 
1897^ 

HoaToaets    Dssos  Absolutb  —  RsaisTBATioK— 
FbADD— Rasouiife  Tausn— BxTxaamsB- 

■BHT— StATUTB  or  F^VDS. 

1.  On  a  sale  of  land  of  the  estate  under  order 
of  coort  the  administrator  paid  the  price  by  char- 
ging himself  with  it  and  as  admiolBtrator  gave 
an  absolute  deed  to  one  who  then  loaned  money 
to  him  personally,  on  the  verbal  agreement  to 
reconvey  to  him  indiyldoally  when  the  loan 
ihoold  be  repaid.  Bdd,  that  the  tranBaction 
was  not  a  mortgage,  rendering  the  deed  Incapa- 
ble of  registtation,  and  void  as  to  indlvldiial 
creditors  of  the  administrator,  bot  the  deed  con- 
veyed a  fee  simple,  subject  to  Impeadmient  only 
by  heirs  or  creditors  of  the  intestate. 

2.  By  reason  of  his  paying  the  price,  a  trust 
resulted  In  favor  of  the  administrator  individu- 
ally, subject  to  repayment  of  the  loan,  which 
tnut  howevo-,  being  incauable  of  regutratlon 
becanse  resting  in  parol,  oouid  not  be  anected  Iqr 
the  regiitratlon  laws. 

3.  Tbe  subsequott  giving  of  a  bond  tij  the 
grantee  to  reconvey  to  the  administrator  indi- 
vidually on  repayment  of  the  loan  was  merely 
declaratory  of  the  trust  and  did  not  altar  the 
legal  effect  of  the  transaction. 

4.  It  was  afterwards  agreed  that  the  admin- 
istrator shoold  abandon  and  release  to  the  gran- 
tee all  his  individoal  Intoest  In  the  land,  and 
pursuant  thereto  the  grantee  sarrenderea  the 
evidence  of  the  loan,  which  equaled  the  value 
of  the  land,  and  went  into  possession,  and  the 
title  bond  was  afterwards  surrendered  to  him. 
ffOdj  the  deed  having  been  recorded,  and  the 
parties  having  acted  in  good  faith,  that  the  ad- 
ministrator'a  mdividoal  Interest  was.  effectually 
extinguished  as  against  m6h  of  his  creditors  as 
had  not  then  acquired  Hens,  although  the  title 
bmd  was  not  redelivered  to  fbe  grantee  nntil 
after  sndi  creditm  had  obtained  judgments. 

6.  The  fact  that  the  agreement  for  renuncia- 
tion was  in  parol  did  not  defeat  It,  since  an 
eqnitable  Interest  in  land  may  be  abandoned  or 
released  to  the  holder  of  the  legal  title  igr  matter 
in  pais,  provided  an  intention  to  do  so  is  clears 
ly  shown. 

Furches,  J„  dissenting. 

Appeal  from  superior  court,  Forsyth  coimty; 
Hoke,  Judge. 

Action  by  A  B.  Gorrell  and  otbers  against 
J.  W.  Alspflugh  and  L.  I.  Hlne.  PlalntUb 
were  nonsuited.  «a  »PPggr,,e^y"^OgIc 
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27  southeashdrn  rbpobtbr. 


(N.a 


.  SooBB  ft  PattenoD  -and  A.  SL  Holtoiit  f«r 
■fPtUanta.  Watson  &  Buxton,  lor  appeUeea. 

DOCaiiAS,  J.  TUs  is  a  anlt  Dt  tbe  cred- 
Itora  of  Alspangh  to  sabject  to  the  pafmeut 
of  Alspan^'B  ddMa  eoiblii  land  coiiT«7ed  to 
HIne  by  Alapaosb,  as  adminiatrator  of  0.  W. 
Norwood.  1^  deed  In  fee  dated  Samary  19, 
1861.  ami  recorded  In  1883.  Tha  plaintlfla  al- 
tliat,  while  tbls  deed  was  In  form  an  ab* 
white  deed,  It  waa  In  fact  mcrelr  a  aecaiity 
for  money  advanced  by  Hine  to  AlBpao^,  and 
that  Hlne  was  never  In  tniUi  the  porchaaec 
ot  the  prt^ier^,  havtof  never  paid  one  dollar 
of  ttw  consideration  recited  In  the  deed,  bat 
ttat  tbe  same  was  paid  by  Alspangh;  that  tbe 
deed  was  made  upoa  the  secret  tmst  that 
ffine  should  recuivey  to  AJspaush  upon  the 
payoient  ot  the  loan;  and  that,  therefore,  the 
said  deed  was  incapable  of  registration,  and 
void  as  to  creditors.  None  of  the  debts  herein 
sned  on  w«re  incurred  before  1881,  snd  none 
were  reduced  to  Judgment  before  May.  1891. 
Upon  the  execution  of  the  deed  of  1881,  HIne 
loaned  Alspaogb  ^1,200,  and  also  $2,000  on 
the  801  day  of  Febnuur,  1890,  when  he  et- 
ecnted  to  Alspaugta  a  bond  for  title  to  convey 
to  Al8i«ugh,  npon  the  payment  of  the  said 
leans  (then  aggregating  $3,200).  the  land  con- 
veyed to  Bine  by  said  deed.  At  divers  times 
on  and  ivlor  to  January  8,  1804,  Hlne  paid  to 
or  for  Alspangh  snms  of  money  which,  with 
the  93,200,  aggregated  over  $6,000;  and  on 
said  day  Hine  and  Alspaugh  came  to  a  full 
settlement,  whereby  Hlne  surrendered  to  Ala- 
pangh  an  said  evidences  of  debt,  In  considera- 
tion of  which  Alspangh  rellnqidshed  all  inter* 
est  in  the  land,  and  agreed  to  aurrender  to 
Hlne  hk  bond  for  title.  This  bond  was  ac- 
tually surrendered  In  Jsnnary,  1886,  being  re- 
garded In  the  Interim  by  both  parties  as  fully 
satisfied  and  canceled.  Upon,  the  trial  the 
ptalntiffs  admitted  in  open  court  that  there 
was  no  acttial  Intent  to  defraud  on  the  part 
of  tiie  defendants,  but  claimed  that  the  deed 
of  1881,  under  which  Hhie  claimed,  was  fravd- 
ulcnt  and  void  in  law.  aad  under  the  registry 
acts  of  tbe  state,  aa  against  the  claims  and 
judgments  of  the  plalntifTs.  "Tbe  court  hav- 
ing Intimated  an  oirinion  that  tiie  tights  of  the 
mortgagor,  T.  W.  Alspangh,  under  his  bcmd, 
etc,  having  been  all  snrrendered,  for  valuable 
consideration,  and  In  good  faith,  before  ^a^ 
tiffs'  liens  attached,  and  that  the  deed  to  de- 
fendant being  on  the  registry,  and  expressing 
the  true  contract  of  parties,  at  time  before  liens 
wm  obtained,  the  said  deed  was  valid  against 
ttut  dalms  of  plalntUts.  TtM  plaintiffs,  in  def- 
erence to  such  intlmatlrai,  sabmlttod  to  a  non- 
suit, and  appealed." 

We  think  there  waa  no  error  in  the  intima- 
tion of  his  haam,  although  we  cannot  agree 
with  him  In  treating  the  deed  of  January  IS, 
1S81.  as  a  nunlgage.  It  waa  not  Intended  as 
a  mortgage,  and  liad  naie  at  its  essential  fea- 
tnns.  Littletoii,  I  882,  says:  **If  a  feoff- 
ment be  made  upon  sndi  condition  that  If  the 
fsoflor  par  to  ttie  ttoBoe  at  a  certain  daj,  eta, 


forty  pounds  of  mmuv,  the  feoffor  may 
raster.  In  this  case  the  feoffee  Is  called  ten- 
ant In  mortgage.' "  "A  mortgage  at  common 
law  was  a  conveyance  of  land,  sometimes  la 
fee  and  sometimes  of  a  lesser  estate,  wUb  a 
stipulation,  called  a  'dause  ttf  defeaaancet'  by 
which  it  was  provided  that,  In  case  a  certain 
sum  of  money  were  paid  by  tbe  feoffor  to  the 
feoffee  on  a  day  named*  the  otmveyance  should 
be  vcM,  and  either  tbe  estate  should,  b7  rirtat 
of  the  defeasance,  revest  In  tbe  feoffor,  or  ha 
should  be  entitled  to  call  upon  the  feoffee  for 
a  reconveiyance  of  ttie  same.'*  1  Blsp.  Bq.  | 
160.  Practically  tha  same  definition  Is  given 
la  1  Ping.  Mortg.  f  6.  In  all  definitions  of  a 
mortgage  the  estate  reverts  to  tbe  grantor  or 
feoffor.  Fetter.  Bq.  1 141;  Abb.  I*w  Diet  p. 
138;  4  Kent,  Comm.  136.  In  this  stete  mort- 
gages an  practically  the  same  as  at  common 
hiw.  with  the  exc^on  of  the  equity  of  re- 
demption and  tbe  equitable  inddoite  pertain- 
ing thereto.  In  this  case  the  deed  was  made 
by  said  Alspauf^  aa  administrator  (tf  ttie  es- 
tate of  G.  W.  Norwood,  to  said  Hlne,  zeettlng 
that  fay  virtne  of  aa  order  of  the  sivsrlor 
court  of  Forsyth  county,  and  after  due  notice, 
be  sold  tlie  land  at  public  asctlon  to  said  Hlne 
— *e  being  the  highest  bidder— at  the  price  of 
$236.  It  Is  alleged  In  the  complahit  that  one 
TIse  bid  off  the  land,  bat  this  fftct  Is  neither 
poifitivdy  admitted  nor  proved,  and  In  any 
event  is  Immaterial,  aa  he  sete  up  no  claim 
whatever.  Al^taugb  aa  administrator,  and 
Alspaugh  aa  an  individual,  are  entirely  dis- 
tinct posonaUtles,  in  law.  If.  as  administra- 
tor, he  sold  to  himself,  w  to  a  stranger  to  hoiA 
in  tmst  for  himself,  hla  deed  was  voidable, 
bat  not  void,  and  he  coold  be  held  to  accomit 
<«ly  b7  l^e  iMlrs  at  law  or  eredttors  of  Nm> 
wood.  TiiiB  deed  wss  not  Intended  as  a  mort- 
gage, and  cannot  be  constrned  as  such;  for, 
in  the  event  of  its  defeasance,  tbe  land  weald 
revert  to  tiw  httlrs  of  Norwood.  The  legal 
title  never  waa  In  Alspangh,  but  remained  in 
tbe  heirs  of  Norwood  nntU  It  vested  in  Hlne 
by  opemtlim  of  tbe  deed  made  fay  Alspangh 
merely  as  tbe  hand  at  the  oonrt  It  cannot 
be  aald  that  tlie  legal  title  to  land  sold  under 
execotloa  vret  veste  in  the  sheriff,  but  in  pnp- 
er  cases  his  deed  Is  valid,  because  he  sella  aa 
the  i^ent  of  the  law,  under  the  mandate  of 
the  ooort  If  ba  seUs  to  anoOier  for  the  bene- 
fit (tf  hlmstdf,  hla  daed  ttierefor.  however 
tainted,  can  tn  no  sense  be  constrned  into  a 
mortgage,  because.  In  ease  of  defeasance,  the 
land  could  never  revert  to  him. 

The  deed  ot  January  10, 188L,  made  by  Ala- 
paogh  aa  admiaistrator.  was  intended  to  con- 
vey to  Hlne  a  fee-slmi^  estate  in  the  land, 
and  did  convey  sncb  an  estate,  subject  to  im- 
peachment only  by  tte  heirs  or  creditors  of 
Norwood.  Bnt  it  Is  admitted  that  Ali^nsb 
akme  paid  for  Uie  land  by  duu-ging  hlmstif. 
aa  administrator,  with  ite  purchase  price,  and 
that  the  11,200  paid  by  Hlne  to  Alspaugh  co- 
Ineidentty  vritb  tbe  execution  of  tbe  deed  was 
a  mere  loan.  Tbls  being  true,  ite  effect  was 
to  lalss  In  ftvw  of  Alspaogh  a  rssnlting  tmsf 
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la  tb«  land,  subject  to  the  repayment  to  Hln« 
of  ihe  money  loaned.  1  Ferry,  Trusts,  1 187; 
I«wla,  Tmsts,  p.  143;  2  Story,  Eq.  Jar.  1 
laOl;  Bisp.  Bq.  I  79;  Pegnes  T.  Pegnee,  6 
ML  Bq.  «L8;  Hargrore  t.  King,  Id.  480; 
Cnnnlni^uun  t.  Bell.  86  N.  a  828;  Thurber 
▼.ZABoqiie.l<»N.G.301.11B.E.4aO;  Snm- 
me^  T.  Moore,  118  N.  a  3M,  18  S.  B.  712. 
TrostB  are  of  rarlons  kinds,  but  may  be  di- 
vided generaDy  Into  express  and  implied;  tlw 
latter  being  raised  by  operation  of  law,  either 
to  carry  out  the  presumed  Intention  of  the 
parties,  or  to  protect  against  fraud.  Implied 
trnsts  are  either  resulting  or  conatnictiT&  Be- 
snltlng  tmsts  are  of  four  kinds,  as  usnally 
defined,  only  one  of  which  need  now  be  con* 
Bidered.  In  this  state  all  Implied  trosts  are 
generally  denominated  "parol  tmsts,"  refers 
ring  to  tbeix  origin  and  nature  of  proof,  rath- 
£x  than  Oielr  Incidents  and  results.  Some 
railnent  authorities,  as  Lewin  and  Perry, 
make  a  separate  division  of  Implied  trusts,  as 
distingnlshed  both  from  resulting  and  con- 
straotlTe  tmsts;  but  this  distinction  does  not 
seem  to  be  recognized  In  this  state,  nor.  In- 
deed, In  the  statute  of  frauds  (29  Car.  IL  e. 
8,  i  ^  which  refers  to  a  tmst  "arising  or  re- 
snltlng  by  Implication  or  construction  of 
law."  See,  also,  Bisp.  Oq.  p.  118;  1  Pom. 
Bq.  Jnr.  p.  136,  (  166;  Story,  Bq.  Jur.  |  980; 
Boot.  Law  Diet;  Whart  Law  Diet;  Stlm- 
Bon,  Law  Gloss.  The  nde  as  to  the  kind  of 
resulting  trusts,  herein  considered,  almost 
nnlversally  adopted  by  text  writers  and 
proTed  l9  the  courts,  Is  that  of  Lord  Chief 
Baron  Eyre  In  Dyer  t.  Dyer,  2  Oox,  Cb.  98, 
wliidi  la  u  follows:  "Tbe  dear  result  of  an 
the  cases,  wlthont  a  single  exception,  Is  that 
the  tmst  of  a  l^al  estate,  whether  taken  In 
the  names  of  ttie  pondbaser  and  others  Joint- 
ly, w  In  llie  names  of  others  without  the  pu^ 
chaser,  irtufttier  in  one  or  several,  whether 
JcArcOj  or  sncees^re^  results  to  tbe  man  who 
advances  the  pnrdiase  money."  Ttds  ml^  ot 
coarse,  Is  not  Intended  to  apply  to  pmpartj 
imrdiased  in  ttw  name  of  awlfe,dilld,ornear 
rdatlT^  whU^  is  nsoally  bnmt^t  xmAer  ttis 
role  of  advanconenta.  Besnltlng  tmsts,  aris- 
ing imsratlon  or  constracdon  of  law,  do 
not  come  wlttiln  Oie  statnte  of  firands,  and 
may  be  proved  by,  parol.  Lewin,  Tmsts,  p. 
687;  Fetter,  Bq.  I  128;  Bisp.  Bq.  t  80;  10 
Am.  ft  ffiig.  Bnc.  Law,  26,  26;  t. 
Foy.  8  N.  a  286;  Shelton  Shtiton,  S8  N.  a 
S92;  Biggs  T.  Swann,  60  N.  O.  US;  Whitfield 
T.  Gates,  Id.  136;  Shields  Whltaker.  82  N. 
O.  516.  In  fSct,  In  this  state  th^  are  gen- 
erally known  as  "parol  tmsts."  6  N.  a  Dig. 
p.  486;  7  N.  O.  TUg.  p.  4^,  and  cases  dted. 
As  sndi  tmsts  are  Incapable  of  r^stratkm. 
tbey  cannot  be  affected  by  the  registry  laws. 

At  tba  tinie  this  trust  arose,  Alspangh  does 
not  ^pear  to  bare  owed  any  one  but  Hbie.' 
BvsB  If  tbere  had  then  been  outstanding 
debts  of  Alspangh,  Hlne,  holding  the  legal 
title,  togeOier  wttti  am  equitable  Uen  tqxm  the 
resolttng  trust,  occupied  a  stnmgly  defensive 
positfm.   nils  equity  could  not  have  been 


sold  under  execution,  as  It  was  not  a  pure 
and  unmixed  trust.  Everett  v.  Raby,  101  X. 
0.  479,  10  S.  U.  628;  Love  v.  Smathers.  82  N. 
O.  360.  In  Hinsdale  v.  Thornton,  76  N.  O. 
882,  Pearson,  O.  J.,  says:  "Where  one  has 
an  estate  In  equity,  viz.  a  tmst  estate,  which 
enables  him  to  call  for  the  legal  estate  with- 
out further  condition  save  the  proof  of  tbe 
facts  which  establish  his  estate,  this  tmst  es- 
tate Is  made  the  subject  of  sale  under  fl.  ta. 
But  where  one  has  only  a  right  In  equity  to 
conv^  the  holdtt  of  the  l^;ml  ^tate  into  a 
trustee  and  call  for  a  cmveyance,  the  idea  that 
this  is  a  tmst  estate,  subject  to  sale  under 
fl.  fa.,  Is  new  to  us."  only  remedy  of 
existing  creditors  would  have  been  an  action 
In  tbe  nature  of  a  bill  in  equity.  Jlmmerson 
T.  Duncan,  3  Jones  (N.  O.)  63S;  Qowlng  v. 
Rich,  1  Ired.  658;  Gentry  v.  Harper,  2  Jones, 
Eq.  177;  Morris  T.  BIppy,  4  Jones  (N.  a)  533; 
Lore  V.  Smathers,  supra.  Bven  then  It  would 
have  been  liable  for  the  existing  equity  of 
EUne.  The  bond  for  title  given  by  Hlne  to 
Alspaugh  on  February  8, 1800,  did  not  change 
the  nature  of  the  trust,  but  was  simply  a 
written  declaration  thereof.  While  an  equi- 
table Interest  in  land  may  not  be  transferred 
by  parol,  It  may  be  abandoned  or  released  to 
the  holder  of  the  legal  title  by  matter  in  pals, 
provided  such  Intention  of  the  parties  is  clear- 
ly shown.  Brown,  St  Frauds,  {  428;  1 
GreenL  Bv.  i  302;  2  Story,  Bq.  Jur.  770;  Gum- 
mlngs  V.  Armrid,  8  Mete.  (Mass.)  494;  Faw  v. 
Whlttlngton.  72  N.  a  821;  Miller  v.  Pierce, 
104  N.  C.  889,  10  &  B.  664;  Falls  v.  Carpen- 
ter, 1  Dev.  &  B.  Bq.  287;  Banks  v.  Banks,  77 
N.  a  186;  Herren  v.  BleSi,  86  N.  a  600; 
Holden  V.  Purefoy,  106  N.  a  167,  12  S.  B. 
848;  Taylor  v.  mylor,  112  N.  a  27,  16  a  B. 
824;  Fortune  v.  Watkins.  04  N.  G.  304.  In 
McDougald  V.  Graham,  701H.O.  816,  Pearson, 
0.  J.,  says,  **We  ctm^ude  thiU  1^  force  of 
sale,  and  the  cancellation  of  the  notes  and 
title  bond,  the  d^ndant  became  the  abscdiite 
owncff  of  the  land.**  In  Tsyln  v.  Taylmr,  112 
N.  0. 30, 16  S.  B.  924,  Avery,  J.,  says,  "Where 
the  veudee  mters  nnder  a  bond  for  title,  and 
has  executed  notes  for  the  purchase  money, 
which  are  held  tilie  vendor,  tbe  surrender 
of  bond  and  notes  1^  the  holders  to  the  mak* 
tr  and  obligor,  respeetlvety,  has  been  repeat 
edly  declared  mch  a  renunciation  as  would 
annul  the  contract  <tf  pnr^ase.**  It  Is  not 
disputed  that  in  tiis  settitement  of  January  8^ 
1804,  it.  was  the  dear  intention  and  agree- 
meat  of  tb»  parties  that  Alspangta  should 
abandon  and  release  to  Hlne  all  Intwest  in 
the  land,  and  that;  In  pnmiance  thereof,  Als- 
paugh subsequently  surrendered  Hine's  bond 
for  title,  and  Hlne  Immedlatoly  surrendered 
Atepaugh's  notes,  equal  In  amount  to  the  fall 
value  of  the  land,  and  entered  In  possession 
of  the  iffemlses.  This  settlement,  being  In 
mtire  good  fafth,  ntlngulshed  all  of  Als- 
pangh's  equitable  rights  In  said  prp^rly, 
and,  by  annexing  the  beneficial  ownership  to 
the  1^1  tiae.  vested  in  Hlne  a  fee-s!mide 
estate,  certainly  as  against  any  t^-the  plalnf 
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tiffs.  As  we  have  seen,  nnlesB  tbe  deed  of 
Alspangh  as  administrator  coDTeyed  a  fee 
simple,  then  the  title  remained  in  the  heirs 
of  Norwood.  If  to  Its  character  as  a  fee- 
simple  deed  we  superadd  the  qoalities  of  a 
mortgage,  we  are  forced  to  the  foUowlng  re- 
markable conclusions:  (1)  That  tbe  same  in- 
Btnunent  can  be  the  deed  of  one  party  and 
the  mortgage  of  another;  that  a  mortgage 
can  be  made  by  one  having  neither  the  legal 
nor  the  equitable  title;  (3)  that  a  presumed 
defeasance  can  revest  land  where  it  was  nev- 
er  vested,  and  can  cause  it  to  revert  to  one 
who  never  owned  it.  We  do  not  feel  called 
npoD  to  adopt  so  novel  and  strained  a  con- 
struction simply  to  create  a  constructive 
fraud  In  law,  where  It  is  admitted  that  no 
actual  fraud  exlats  In  fact  The  Judgment  Is 
affirmed. 

FURCHES,  J.  (dissenting).  On  the  18th  of 
October,  1879,  the  defendant  Alspaugh,  as  ad- 
ministrator of  Norwood,  sold  the  real  estate 
in  controversy  at  the  price  of  $235,  at  which 
sale  the  plaintiffs  allege  that  one  Tise  bid 
ofF  the  property  for  the  defendant  Alspaugh. 
This  property  was  a  vacant  lot  In  the  city 
of  Winston  at  the  time  of  tbe  sale.  And  It 
Is  alleged  and  not  deoied  that  Alspaugh  toofc 
charge  of  the  property,  claiming  it  as  his 
own,  and  soon  after  the  sale  erected  there- 
on a  brick  storehouse,  and  that  be  continued 
to  use,  rent,  and  control  the  property  as  his 
own  until  the  8th  day  of  January,  18&4 ;  that 
on  the  16th  day  of  January,  ISSl,  the  defend- 
ant Hine  loaned  the  defendant  Alspaugh  $1,- 
200.  Using  the  exact  language  of  tbe  de- 
fendant HIne  in  his  testimony:  "I  loaned 
that  money.  I  did  not  pay  him  anything." 
And  he  further  says:  "Alspaugh  gave  note 
for  $1,200,— all  I  advanced  to  him  that  day." 
He  also  says  he  never  paid  tbe  $235  purchase 
money,  and  supposes  Alspaugh  did,  and  that 
be  supposes  the  matter  was  understood  by 
the  defendant  Alspaugh  and  Tlse.  Hlne  fur- 
ther says  In  his  testimony;  "The  flrst  debt 
was  contracted  January  17,  1881,  for  $1,200, 
for  money  borrowed,  for  which  be  [Als- 
paugh] gave  me  bis  note.  He  made  me  a 
deed  to  the  post-office  lot,  and  I  agreed  ver- 
bally to  convey  It  back  to  blm  when  he  paid 
this  debt.  Tbe  next  debt  was  contracted 
February  18.  1890,  for  $2,000,  for  borrowed 
money."  And  at  this  date  be  gave  Alspaugh 
a  bond  to  reconvey  the  property  to  him  upon 
his  paying  the  two  notes,  amounting  to  $3,- 
200.  That  Alspaugh  afterwards  borrowed 
other  money  of  him,  and  be  had  no  security 
for  any  of  It,  except  the  deed  dated  on  the 
18th  of  January.  1881.  Hlne  further  testi- 
fies that  on  tbe  8tb  day  of  January.  18&i,  be 
and  Alspaugh  bad  a  settlement,  when  it  was 
ascertained  that  Alspaugh  owed  blm,  for  bor- 
rowed money,  and  for  debts  he  paid  for  Als- 
paugh on  that  day.  where  he  was  bound  as 
surety,  tbe  sum  of  $6,000,  and  It  was  then 
agreed  that  he  should  hold  the  deed  of  18S1, 
and  become  the  absolute  owner  of  the  prop- 


erty, and  at  that  time  he  surrendered  to  Als- 
paugh the  notes  he  held  against  him,  and 
Alspangh  agreed  to  surrender  to  him  the 
bond  for  title,  but  this  was  not  actually  de- 
livered to  the  witness  until  a  short  time  be- 
fore the  trial;  that  he  charged  Interest  on 
the  debts  he  held  against  Alspaugh  until  tbe 
time  of  this  settlement,  in  January,  1894.  and 
Alspaugh  received  the  rents  for  the  property 
to  that  time,  and  that  he  has  been  control- 
ling, improving,  and  receiving  the  rents, 
since  that  date;  that  this  deed  of  the  16th 
of  January,  1881,  was  registered  In  August, 
1893.  This,  to  my  mind,  so  clearly  makes 
this  deed  from  Alspaugh  to  Hlne  a  mortgage 
without  a  clause  of  defeasance,  that  it  would 
seem  almost  unnecessary  to  cite  authorities 
to  show  tliat  It  Is.  But,  as  It  is  not  admitted 
that  It  is  a  mortgage,— indeed,  as  it  is  con- 
tended that  ft  Is  not  a  mortgage,— I  will  cite 
some  of  the  authorities  which  I  think  sus- 
tain my  position,  that  it  is  a  mortgage: 
'  Where  It  Is  shown  that  the  conveyance  is  a 
security  for  debt,  and  that  was  the  real  ob- 
ject of  the  conveyance,  it  Is  a  mortgage. 
Blsp.  Eq.  S  154.  If  the  conveyance  Is  to  se- 
cure a  debt,  it  Is  a  mortgage,  whether  it  Is 
absolute  In  form,  or  has  a  clause  of  defea- 
I  sauce.  3  Pom.  Bq.  Jur.  $  1192,  note  1.  An 
I  absolute  deed  Is  a  mortgage,  If  It  Is  a  se- 
curity for  debt  Id.  S  1196.  The  true  test 
as  to  whether  It  Is  a  mortgage  Is  whether  It 
'was  given  as  a  security  for  debt.  "Once  a 
mortgage,  always  a  mortgage."  Id.  S  1193. 
At  the  time  of  making  a  mortgage,  the  mort- 
gagor cannot  waive  his  right  to  redeem. 
Blsp.  Bq.  g  153.  "Once  a  mortgage,  always 
a  mortgage."  And.  if  once  a  mortgage,  the 
parties  cannot,  by  any  stipulation  between 
them,  "no  matter  how  explicit,"  change  It 
from  a  mortgage  to  an  absolute  conveyance. 
S  Pom.  Eq.  Jur.  §  1194.  An  absolute  deed, 
made  as  a  security  for  money,  is  In  effect  a 
mortgage,  and  cannot  be  registered,  •  and  la 
void  as  to  creditors.  Gulley  v.  Macy,  84  N. 
C.  439.  440;  Gregory  v.  Perkins,  4  Dev.  50, 
An  absolute  deed.  Intended  as  a  security  for 
debt  or  as  an  Indemnity  for  a  liability,  can- 
not afterwards  be  changed  Into  an  absolute 
conveyance.  And  as  it  Is  a  mortgage  with- 
out a  clause  of  defeasance,  or  a  security  for 
debt,  It  cannot  be  registered,  and  is  void  as 
to  creditors.  Halcombe  v.  Ray,  I  Ired.  340. 
And  the  mortgagor  and  mortgagee,  or  gran- 
tor and  grantee  (if  you  choose  to  call  them 
so),  cannot  afterwards,  by  any  agreement  be- 
tween tbem,  change  this  deed  Into  an  abso- 
lute conveyance.  They  may  agree  that  tbe 
grantee  shall  surrender  his  debts  in  full  pay- 
ment and  satisfaction  of  the  fee-simple  Inter- 
est, and  this  wll!  not  change  the  estate  into 
an  absolute  estate.  And,  though  the  deed 
be  redelivered,  still  the  transaction  will  be 
fraudulent  and  void  as  to  the  creditors  of 
the  grantor  at  the  time,  or  before,  this  agree- 
ment took  place,  by  which  the  grantee  agreed 
to  surrender  bis  debts  and  hold  the  deed 
as  an  absolute  eonveyaucftt,  Halcombe  v. 
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Bmj,  snpm.  Indeed,  erery  pbase  of  the  case 
now  under  onuidaratloit  Is  dlBCOBBed  and  de- 
cided b7  thta  strong,  dear,  rlnslnf  opinion 
of  Chief  Jnattce  Koefln.  And,  before  paaalng 
upon  the  case  now  bef  cm  tbe  ooort,  we 
shonld  read  and  consider  weU  the  opinion  In 
Haloinnbe  t.  Ray- 

Tbe  Intelligent  jodge  who  tried  this  case 
below  called  this  cmveyaace  from  the  de- 
fendant Alqiangh  to  the  defendant  Hlne  a 
"mor^^e,"  and  treated  It  as  axixA,  although 
he  held  that  the  plalnttlTs  were  not  entiaed 
to  recoTBT.  When  It  gets  here,  and  Is  consid- 
ered under  the  light  of  authorities  wblcb  the 
conrt  below  probably  did  not  hare  at  hand, 
it  Is  found  that  It  cannot  be  sustained  If  It 
is  called  a  "mortgage,"  aibd  thei^ore  It  Is 
sought  to  sustain  this  transaction  between 
Alqtaugh  and  Hlne  by  calling  it  a  "trust" 
But,  whether  yon  call  it  a  "mortgage"  or  a 
"trust,"  the  facts  and  the  transaction  are  the 
same.  It  is  still  a  security  for  debt,  as  said 
In  GuU^  T.  Hacy,  supra,  and  as  Is  said  In 
ereiT  authority  I  have  consulted  during  this 
InTcsdgatlwL  And  the  diligence  of  counsel 
has  famished  us  none  to  the  contrary.  But 
suppose  you  call  it  a  "trust";  it  is  a  trust 
for  tht  BeewAty  of  a  debt  And  how  this 
can  benefit  tbe  defendants,  I  confess  my  in- 
ablli^  to  see.  Trusts  for  the  security  of 
debts  stand  precisely  oo  the  same  footing  ss 
mortgages.  Both  are  void  as  to  creditors  on- 
tn  they  are  registered.  Code,  |  1261.  And 
an  absolute  deed,  with  a  secret  or  verbal  trust 
for  the  boitf t  of  the  grantor,  can  no  more 
be  re^stered  than  a  mortgage  without  a 
dame  ot  detpasance.  W(Hnble  r.  Battle.  3 
bed.  Bq.  196,  197;  Blanden  t.  Barker,  75  N. 
0.  4as.  But  this  b  too  plain  to  require  ar- 
gument or  authority.  The  mortgage,  with- 
out the  defeasance,  caniwt  be  re^tered,  be- 
cause tt  does  not  show  the  whole  transac- 
tion; In  othw  words,  it  does  not,  1^  the 
truth.  The  absolute  deed,  with  a  secret  or 
verbal  trust,  is  incapaUe  of  being  registavd, 
for  tbe  same  reason;  It  does  not  tell  the 
truth.  And  the  deed  from  Alspaugh  to  Hlns 
did  not  tell  the  truth.  Besides  its  not  bar- 
ing a  clause  of  defeasance,  it  Is  said  it  was 
made  In  condderation  of  ^!SB  paid  by  Hlne, 
whldi  is  not  true.  The  defendants  are  en- 
deavcxlng  to  esc^e  the  f<»ce  and  conduslTe- 
neas  <tf  the  authorities  dted  by  calling  this 
deed  from  Alspaugh  to  Hlne  a  "parol  trust," 
and  to  work  out  a  defwose  und»  the  doctrine 
enunciated  in  Shdton  t.  Bhelttni,  58  N.  O. 
282;  Biggs  T.  Swan.  50  N.  O.  115;  and  that 
Une  oi  aatborlties.  The  doctrine  stated  in 
these  cases  is  not  disputed,  but  it  has  no  ^ 
j^lcatlm  hera  The  doctrine  of  thera  cases 
is  that  where  A.  buys  land,  and  has  the  deed 
made  to  B.,  with  a  parol  trust  in  favor  of  (X, 
this  to  good;  for  the  reason  that  such  con- 
Teyances  axe  not  wltiiln  the  statute  of  frauds, 
and  no  creditors  are  Interested.  And  so  Is 
thte  deed  from  Alspaugh  to  Hlne  good  as 
between  ttie  parties,  but  not  good  as  against 
the  creditors  of  Alspaugh.   Nor  can  It  be 


made  good  by  registration,  for  the  reason 
that  It  cannot  be  registered.  And,  as  Lord 
Offte  would  say,  *'herehi  Use  Vba  diversity" 
between  this  case  and  Bhelton  v.  Shelton,  su- 
pra, and  that  line  of  cases,  and  Ivlngs  it 
within  the  doctrine  enundated  In  Halrambe 
V.  Bay,  Gregory  v.  Perkins,  GuUey  v.  Maey, 
and  that  line  fit  authorities.  The  defendants 
also  attempt  to  distinguish  this  case  from 
Halcombe  v.  Bay,  Gregory  v.  Pertains,  and 
Gnlley  v.  llacy  upon  the  ground  that  Als- 
paugh did  not  have  tiie  l^ial  title,  which 
th^  s^  was  in  the  hdzs  <a  Norwood.  But 
U  he  did  not  hare  Uie  legal  title,  he  had 
bought  it  throng  Tls^  and  had  paid  for  It 
la  1880,  as  his  report  shows.  And  this  gave 
hbn  an  equitable  estate  in  the  lot,  and  no  one 
is  interested  in  the  legal  title  but  Norwood's 
he^  and  they  are  not  complaining.  Indeed, 
it  must  be  supposed  that  they  have  ratified 
the  sale  made,  and  the  purchase  mon^  paid, 
17  or  18  years  i^o,  and  no  complaint  made 
1^  them  until  now.  This  deed  put  tbe  l^ial 
titie  In  Hlne,  even  as  against  Norwood's 
hdrs.  Hlghsmlth  v.  WUtehurst  (at  thli 
term)  26  S.  £>.  917.  But  if  Alspaugh  onl; 
had  the  equitable  title,  he  had  the  right  to 
mortgage  this.  Bank  v.  divp,  76  N.  C.  462; 
White  V.' Jones,  88  N.  O.  IfiO.  But  there  Is 
anothw  reason  why  the  defendants  cannot 
avail  themselves  of  this  idea,  even  If  It  could 
do  them  sny  good;  ai^  I  do  not  think  It 
eould.  And  that  is  this:  Th«y  are  estoived 
to  do  so.  Tba  defendant  Alspaugh  cannot  do 
so.  He  cannot  defeat  the  claims  of  cred- 
it(ffs  upm  tlw  ground  that  he  Is  not  the  legal 
owner  of  the  property.  In  fact,  he  makes 
iio  such  defense.  He  does  not  even  file  an 
answer.  Hlne  cannot  do  so,  as  he  htdds  un- 
der Alspaugh,  and  agreed  to  reconvey  to  him 
upon  Alspaugh's  paying  him  the  money  he 
had  loaned  him.  It  would  be  singularly 
strange  if  both  Alspaugh  and  Hlne,  or  either 
of  them,  should  be  in  a  better  condition  than 
they  would  be  if  Aispangb  had  owned  the 
absolute,  undisputed  legal  and  equitable  ^es- 
tate In  this  lot  I  cannot  give  my  assent'  to 
audi  a  proposition.  .  The  plaintiffs  put  In  evi- 
dence the  report  of  Alspaugh,  showing  that 
Tlse  was  the  purdiaser  of  the  lot  at  the 
price  of  $236,  and  Alspaugh's  settlement  of 
the  Norwood  estate,  showing  that  Alspaugh 
had  charged  hlmsdf  with  this  sale,  and  had 
settled  for  the  same.  And  the  undisputed 
evidenoe  was  that  all  tbe  debts  of  the  plain- 
tifb  were  made  before  the  8th  of  January. 
1694,  the  alleged  date  of  settlement;  these 
debts  having  been  made  In  1891,  18^  and 
1893.  This  being  so,  they  were  brought 
within  the  rule  laid  down  In  Halcombe  v. 
Bay,  and  the  plaintiffs  were  entitled  to  have 
the  deed  from  Alspaugh  to  Hlne,  dated  Jan- 
uary 16, 1881.  declared  void  as  to  thehr  debts. 
Upon  the  allegations  in  the  complaint  and 
the  admissions  in  the  answer,  the  evidence 
at  the  defendant  Hlne,  and  the  undisputed 
evidence  as  to  the  date  of  the  plaintiff's  debts, 
tt  was  the  duty  of  the  Judge  to  charge  thai . 
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tary  that,  If  tbey  believed  the  erldence,  tbey 
should  find  the  flrat;  tbtati,  and  fourth  laanes 
lo  tlie  afflimatiTe. 

7AIB0L0TH,  G.  J.,  did  not  Bit  on  the  hear* 
lag  of  fbia  caw. 

(120  N.  C.  40$) 

HARTY  et  al.  t.  HARRIS  et  al. 
(Supreme  Ooart  of  North  OaroUna.  April  20, 
1897.) 

LUTOLOXD  AXD  TbHAHT— TBHi.NCT  VBOK  YKIB  TO 

Ybar. 

Where  a  leaae  of  a  store  bnildlnK  was  for 
one  year  and  as  mnch  longer  as  the  lessees 
sfaonfd  remain  hi  bosiness,  and  the  lessees  held 
over  after  the  expiration  of  the  rear,  a  ten- 
ancy from  rear  to  year  was  not  created,  ai^ 
they  could  terminate  the  lease  at  any  time. 

Appeal  from  superior  court,  HecUenbnrK 
comity;  Norwood,  Judge. 

Action  by  Jamea  Harty  and  anothfer  against 
James  O.  Harris  and  another,  trading  as  Har- 
ris &  Keeeler,  to  recover  rent  of  a  store  build- 
ing. From  a  Judgment  for  plaintUEa,  defttid- 
ants  4»peaL  Berased. 

I>efendants'  prayers  for  Instructions  were 
as  followB:  **p.)  Tbat  If  the  Jury  believe  from 
the  evidence  that  the  contract  was  that  Harris 
ft  KeeBler  wne  to  keep  the  sttsn  for  one  year 
from  the  first  day  of  September,  1886,  and  as 
much  longer  thereaftw  as  the  said  firm  of 
Barria  ft  Keealer  should  remain  In  buainess, 
thai  the  court  charge*  you  that  the  fact  that 
Etarrls  ft  Keesl»  bdd  over  after  the  flrst  day 
of  September,  1896,  without  further  stlpula- 
tion  and  agreement,  did  not  make  the  said  de- 
fendants tenants  tram  year  to  year  from  the 
said  flrst  day  of  SeptembOT,  18B6,  and  the 
plaintiffs  would  not  be  entitled  to  recover  In 
this  canse.  (2)  That  If  the  jury  should  beUeve 
from  the  e^ence  that  It  was  undexstood  and 
agreed  between  the  parties  to  the  said  lease 
that  tb«  said  Harria  ft  Keealer  should  be 
bound  to  ke^  the  property  for  one  year  from 
the  flrst  day  of  September.  1896,  but  that 
they  should  not  be  bound  to  keep  the  said 
the  said  property  for  another  year,  unless 
they  remained  In  business  that  long,  then  the 
P^afaifffiy  woidd  not  be  entitled  to  recover  In 
this  actkuL  aSi  That  ordinarily,  wbm  a  ten* 
ant  who  has  leased  prranlses  for  a  definite 
Uxm,  holds  ovw  after  the  termination  of  his 
t«m  without  any  new  contract  or  agree- 
ment between  him  and  his  landlord,  a  ten- 
ancy from  year  to  year  Is  thereby  created  by 
presumption  at  law;  but  it  la  competent  for 
the  defendants  to  show  In  tills  case  any  fact 
or  drcumetance  which  tends  to  rebut  said 
presumption,  and  to  show  that  It  was  under- 
stood and  agreed  between  the  parties  to  said 
lease  that  the  said  tenants  did  not  Intend  to 
hfOa  over  under  the  original  contract;  and  if 
the  jury  shall  beUeve  that  the  defendant  Har^ 
rls  Informed  the  plalntiflT  Saxty  that  he  would 
not  lease  the  premises  for  two  years  from  the 
flrst  day  of  Septemba,  iSBS,  for  the  reason 
that  be  d!d  not  expect  to  be  in  business  tbat 


lung,  but  that  be  would  lease  it  for  one  year 
and  as  much  longer  ther^fter  as  he  remain- 
ed in  business,  this  would  be  evidence  to  go  to 
the  Jury  tending  to  show  tliat  the  defendants 
did  not  hold  over  after  the  first  day  of  Septem- 
ber, 1890,  under  the  original  contract,  but 
that  they  were  holding  with  the  understand- 
ing and  agreement  tliat  they  had  a  right  to 
terminate  said  tenancy  at  any  time  before  the 
first  day  of  September,  lfi87;  and.  if  the  Jniy 
believe  that  they  so  held,  then  the  defend- 
ante  would  not  be  tenante  from  year  to  year, 
and  would  have  the  right  to  terminate  the  re- 
lation of  landlord  and  tenant  at  any  time." 
The  court  refused  cadi  at  the  instructions, 
and  the  defendante  excepted. 

Bnrwell,  Walker  ft  Cansler,  for  appeUants. 
Jones  ft  Tillett,  for  appellees. 

CLARK,  J.  Ordinarily,  where  a  tenant  has 
leased  premises  for  a  definite  term,  and  holds 
over  after  the  expiration  of  the  term,  with- 
out any  new  contract  between  him  and  the 
landlord,  a  tenancy  from  year  to  year  Is  there- 
by created  by  ptreeumptlon  of  law;  but  hen^ 
there  was  evidence  tending  to  show  that  when 
the  defendante  leased  the  premises  for  one 
year  from  September  1, 1805,  they  declined  to 
make  the  lease  for  two  years  from  that  date, 
because  they  did  not  expect  to  be  in  business 
that  long,  and  that  the  agreement  was  to 
lease  it  for  one  year,  and  aa  mnch  longer  as 
they  should  remain  In  business.  It  was  com- 
petent for  the  i>artle8,  by  such  fecial  agree- 
ment, to  rebut  the  legal  presumption  which 
would  othmrise  have  arisen  by  their  holding 
wer  the  expiration  of  the  term  without  any 
agreement  The  -evidence  should  have  been 
submitted  to  the  Jury  together  with  the  three 
prayers  for  instructions  asked  by  the  de- 
fendante, which  were  correct  stetemente  of 
the  law  applicable.  Stedman  v.  Mcintosh,  26 
N.  C.  291;  Humphries  v.  Humphries,  26  N.  C. 
363;  Kitchen  v.  Pridgen,  48  N.  G.  49;  Mont- 
gomery V.  Willis,  46  Neb.  434.  63  N.  W.  794, 
which  is  almost  Identical  with  this  case.  The 
statute  of  frauds  cute  no  figure.  It  Is  not 
pleaded,  nor  Is  the  contract  of  leasing  denied. 
On  the  contrary,  the  party  who  might  plead 
the  Btetute  avers  and  is  relying  on  the  con- 
tract. The  only  controversy  is  as  to  Ite  terms 
and  legal  effect.  Taylor  v.  Russell,  119  N.  G. 
SO,  25  8.  E.  710.  Besides,  if  tjie  lease  were 
void  under  the  stetute  of  frauds,  the  leesors 
could  only  recover  for  the  time  the  premises 
were  occupied.  Code,  i  1746.  Error. 


(1»  N.  C.  440) 

SHUTS  et  al.  v.  AUSTIN  et  at 
(Supreme  Court  of  North  Carolina.  April  21^ 

1807.) 

Balk  ov  Deozdbnt's  Li.!(D— Aotios'  for  Cohtir- 

MATION— PURCHiBB  BT  ElKCOTOR— -Pl-SADIKGS. 

1.  Executors  have  no  right  of  action  against 
the  devisees  to  confirm  a  sale  of  land  nuide  to 
third  persons  under  a  power  In  the  will,  with- 
out an  order  of  court.       ^  i 
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%  A  parebase  of  IkuH  hy  an  exeentor  at  hli 
own  lale,  directly  or  IndlreeUy,  bowem  fair, 
f»  frandnlcDt  la  law. 

Appeal  from  snpsrlw  eoort,  UiUon  eoim^; 
Nmrood,  Jndga 

AeUon  by  H.  A.  Shvte  and  otben.  ezeca- 
ton  of  JiAn  Btante,  deceased,  mgalnst  J.  W. 
Austin  and  outers,  to  confirm  a  sale  of  land 
made  xmder  a  power  In  the  wllL  From  a 
jndgment  ct  conflrmatlMi,  defendants  ^ 
peal.  ReTereed. 

Adams  &  Jerome,  for  appellants.  Shep- 
herd ft  Bnsbee,  tot  appellees. 

FUBOHB8,  J.  On  the  17th  day  Of  Sep- 
tember, 1S96,  John  Shute  died  In  Union  conn- 
tjr,  leaving  a  last  will  and  testament,  which 
waa  dnly  admitted  to  probate;  and  the 
plaintUfs,  who  were  named  as  execntora 
therein,  qnallfled,  and  undertook  the  admin- 
istration of  the  testator's  estate  and  the  exe- 
cntion  of  said  will.  The  wlU  directed  the 
sale  of  the  testator's  real  estate,  and  an 
equal  distrlbntion  of  the  proceeds  arising 
therefrom  among  the  defendants,  Mary  A. 
Austin,  Amahda  Brewer,  Florence  Houston, 
Ellle  J.  Wilson,  Bva  B.  9hute,  and  8.  B. 
Shute.  Said  executors  (the  plaintiffs)  were 
fully  empowered  and  authorized  by  the  w)U 
to  sell  and  convey  all  of  the  testator's  land; 
and  on  the  21st  day  of  September,  18»6,  aft- 
er due  advertisement,  they  proceeded  to  sell 
the  same,  when  S.  J.  Welsh  bid  off  two  of 
the  tracts,  W.  S.  Lee  three  of  the  tracts,  and 
W.  O.  Heath  two  of  the  tracts,  so  sold.  The 
plalntifTs  then  commenced  this  proceeding  In 
the  anp^or  court  at  TTnlon  county,  before 
the  clerk;  snd  In  their  complaint  they  allege 
the  facts  above  stated,  and  also  allege  that 
the  sale  was  fair  and  open,  and  that  the 
land  brought  a  fair  price,  and  that  the  pur- 
chasers were  ready,  able,  and  willing  to 
pay  for  the  land  upon  the  court's  confirming 
the  sales,  and  they  ask  the  court  to  make  an 
order  confirming  the  same.  The  defendants 
answer,  and  admit  that  the  parties  named 
as  purchasers  bid  off  the  land;  but  they  al- 
lege that  they  bid  them  off  for  the  plaintiffs, 
who  are  the  real  purcbasera;  and  they  ad- 
mit that  all  said  lands,  except  two  tracts 
(the  "Oorrell  liOt"  and  the  "Big  Survey 
Tract"),  brought  a  fair  price.  But  the  de- 
fendants Amy  that  the  court  has  any  Juris- 
diction of  the  case;  deny  that  the  court  has 
any*power  to  confirm  a  sale  ttiade  under  the 
power  contained  In  the  will,  and  not  made 
under  order  of  court;  allege  that  plaintiffs 
have  not  stated  a  cause  of  action;  and  ask 
that  said  sales  "be  not  confirmed,  except  as 
above  admitted  In  this  answer."  It  was  not 
denied  but  what  the  lands  were  bid  off  for 
the  plaintiffs,  as  alleged  In  defendants'  an- 
Kwer;  and  plaintiffs'  counsel  contended 
that  this  statement  In  defendants'  answer, 
by  way  of  aider,  constituted  a  cause  of  ac- 
tion, and  constituted  what  would  have  been 
a  bin  In  eqully  nhdw  the  old  practice  to 
confirm  a  sale  of  land  already  made.  And 


ft  is  tm4  that  this  juiisdictton  was  exercised 
in  courts  of  equity  under  the  old  practice, 
and  we  have  no  doubt  would  be  exercised 
now  tn  the  supOTior  courts,  in  proper  cases. 
But  this  jurtsdictlon  obtains  for  the  purpose 
of  perfecting  the  title  where  the  sale  has 
been  made  without  authority  to  do  so.  But 
It  is  never  exercised  to  perfect  an  Illegal 
sale,  made  by  a  party  who  has  ample  au- 
ttiority  to  make  a  legal  sale. 

It  is  too  clear  to  argue  that  this  complaint, 
unaided,  states  no  cause  of  action;  and. 
If  we  could  consider  It  aided  by  the  an- 
swer, such  alder  discloses  a  legal  fraud, 
which  would  prevent  the  court  from  grant- 
ing the  prayer  of  the  complaint  The  pur- 
chase of  land  by  an  executor,  directly  or  In- 
directly, at  his  ovm  sale.  Is  fraudulent;  and 
such  sales  will  be  set  aside,  whether  the 
property  has  brought  a  fair  price  or  not,  and 
without  any  allegation  of  actual  fraud,  un- 
less It  has  been  ratified  by  the  parties  In- 
terested In  the  lands.  Hlghsmith  v.  White- 
burst  (at  this  term)  26  S.  B.  917.  Whether 
there  has  been  a  ratification  of  any  of  these 
sales  or  not  Is  not  before  us  for  determina- 
tion; but  we  notice  that  several  of  the  de- 
fendants are  femes  covert.  The  doctrine  of 
alder  can  only  be  Invoked  In  aid  of  a  de- 
fective statement  of  a  good  cause  of  ac- 
tion, but  cannot  be  so  used  to  aid  the  state- 
ment of  a  bad  or  defective  cause  of  action. 
Johnson  v.  Finch,  93  N.  a  205.  This  Is  a 
defective  cause  of  action,  and  cannot  be  aid- 
ed by  the  answer. 

There  was  considerable  discussion  before 
us  as  to  whether  the  superior  court  could 
treat  this  proceeding  as  a  bill  in  equity,  hav- 
ing been  commenced  before  the  clerk  ss  a 
special  proceeding;  but  we  do  not  feel  called 
upon  to  discnss  this  quratlon,  as  no  cause  of 
action  Is  stated,  whether  It  be  considered  tti 
the  superior  eonrt  or  not  Error.  Bevorsed. 


020  M.  G.  ua> 

AVITT  V.  SMITH. 

(Supreme  Oourt  of  North  OaroUna.  AprD  20, 
18970 

Cluh  AOAnrsT  DscsnsNT's  Estats  —  Sirvicbb 

BBXDBHBD  FARBitT. 

In  an.  action  against  the  administrator  of 
plaintiff's  mother  for  servtcea.  rendered  her, 
plaintiff  testified  that  he  Uved  with  her  all  his 
life,  and  for  24  years  ran  her  farm,  attendioK 
to  all  her  biiainess;  that  ibe,  one  sister,  and 
himself  constitated  the  family;  that  he  "sup- 
ported them,  and  they  sapported"  him;  and 
that  "we  all  consumed  together  what  we  made 
on  the  place."  A  witness  testified  he  beard 
the  motbei  say  that  she  wanted  plaintiff  to 
have  60  acres  of  land  for  his  ■«rvlces.  Hdi, 
ftut  a  nonsuit  was  proper. 

Appeal  from  superior  court,  Stanly  county; 

Norwood,  Judiire. 

Action  by  B.  S.  Avitt  against  James  W. 
Smith,  administrator  of  the  eRtate  of  A.  R. 
T.  Avitt,  deceased.  From  a  Judgment  of  non- 

snlt,  plaintiff  appeals.  Affirmed. 
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Bennett  &  Bennett,  for  appelant 
Prlc^  for  appellee 


Austin  & 


FAIRCLOTH,  a  J.  The  pUntlff  tnonght 

tbl8  action  to  recover  for  Berrlces  rendered 
his  mother,  the  Intestate  of  defendant  The 
plaintiff  testlfled  that  be  lived  with  his  moth- 
er all  his  life,  and  that  from  1871  to  1896 
be  ran  her  farm,  and  rendered  her  all  the 
serrice  he  could,  and  protected  her,  and  in  a 
general  war  attended  to  all  her  business. 
He,  hla  mother,  and  one  sister  composed  the 
family,  and  they  all  worked.  He  says:  "I 
supported  them,  and  they  supported  me^ 
We  all  conanmed  together  what  we  made  on 
the  place."  Another  witness  said  he  heard 
the  mother,  say,  In  the  presence  of  the  plaln- 
tur,  tbat  "she  wanted  the  plaintiff  to  hare 
60  acres  of  her  land  in  consideration  for  his 
serrlces  In  taking  care  of  her."  His  honor's 
OE^nlon  being  against  the  plaintiff,  he  snb- 
mltted  to  a  nonsuit,  and  appealed. 

In  ordinary  dealings,  the  law  Implies  a 
promise  to  pay  for  services  rendered  by  one 
for  another.  This  presumption  may  be  re< 
batted  hy  the  relations  of  the  parties,  as 
father  and  child,  stepfather  and  child,  and 
grandfother  and  child,  etc.  In  the  absence 
of  some  contract,  express  or  Implied,  show- 
ing an  Intention  on  the  part  of  one  to  charge 
and  the  other  to  pay,  the  presumption  Is  re- 
butted by  the  relationship.  The  law  does 
not  look  favorably  on  those  after-death  char- 
gea.  In  the  absence  of  some  agreement  by 
the  parties  before  death.  Hudson  t.  Lutz, 
6  Jones  (N.  C.)  217.  The  old  lady's  remark 
about  the  60  acres  of  land  showed  her  kind 
disposition,  but  fails  to  furnish  any  evidence 
of  a  ctmtract  or  promise  to  pay.  There  was 
not  sufficient  evidence  to  go  to  the  Jury. 
Dodson  T.  McAdams,  96  N.  G.  149,  2  S.  B. 
458.  An  analogous  case  was  recently  decid- 
ed In  this  court,  where  the  reasoning  la  more 
fuUy  stated,— Callahan  v.  Wood,  118  N.  O. 
7B2,  24  8.  B.  642,  and  cases  cited. 

Affirmed. 


a»  N.  c  SIS) 

BANBT  T.  HINBB  et  aL 

(Snj^eme  Oovrt  of  North  Carolina.  April  20, 
1897J 

ESTOFPKL  lit  PAtS. 

After  T.  had  taken  possession  of  plaintiff's 
land  under  an  agreement  for  an  exchange,  he 
sold  the  same  to  B.,  taking  a  mortgage  there- 
on, which  he  assigned  to  defendant  as  security 
for  a  debt.  Defendant  sued  to  foreclose,  and 
after  obtaining  Jadgment,  and  the  appointment 
of  a  conimissioaer  to  sell,  went  to  plaintift, 
who  was  not  a  party,  and,  on  the  latter's  aa- 
anrance  that  he  nad  no  claim  on  the  property, 
pnrchased  the  same  at  the  sale,  though  he 
knew,  when  he  took  the  assignment,  tliat  T. 
had  received  no  deed  from  plaintiff,  and  that 
both  T.  and  B.  were  insolvent.  Plaintiff  there- 
after sued  to  recover  possesion,  snd  for  sale 
of  the  land,  to  reimbnrse  himself  for  money 
which  h«  had  been  compelled  to  pay  in  clear- 
ing title  to  the  land  taken  from  T.  in  exchanee. 
B3df  that  plaintiff  waa  not  estopped  by  his 
statement  to  T.,  wlm  waa  not  injured  therein 


Appeal  from  superior  court,  Forsyth  couniy; 
Hoke,  Judge. 

Action  by  8.  W.  R&ney  against  R.  B.  Hines 
and  others  to  recover  possesion  of  land  aud 
for  other  rell^.  From  a  Judgment  tor  de- 
fendant Hlnes,  plaintiff  appeala.  Reversed. 

Watson  &  Buxton,  tot  appellant  Jones  & 

Patterson,  for  appellee. 

MONTGOMERY,  J.  The  {daintlff.  In  1890, 
being  the  owner  of  the  tract  of  land  in  For^ 
syth  county  which  la  the  subject  of  this  action, 
entered  into  an  agreement  in  writing  with  the 
defendant  Thomas  to  exchange  the  land  foi;  a 
tract  belonging  to  Thomas  in  Henry  county, 
Ya.,  the  plaintiff  to  pay  about  $2,000  to  boot 
in  the  exchange,  and  each  party  to  clear  his 
respective  tract  of  all  Incumbrances.  The 
plaintiff,  after  he  had  paid  the  amount  In  dif- 
ference, and  had  received  a  deed  from  Thom- 
as to  his  tract  ct  land,  discovered  that  there 
were  incumbrances  on  the  Thomas  tract  con- 
veyed to  him  for  a  large  amount,  and  he  was 
com];>eiled  to  pay  them  off  to  make  secure  the 
title  and  hold  the  land,  and  he  refused  to 
make  a  deed  to  Thomas  to  his  original  tract 
of  land  until  l^omas  should  reimbnrse  him 
for  the  sums  he  had  paid  out  The  plaintiff 
prayed  for  possession  of  the  land,  and  that 
it  might  be  sold  under  the  order  of  court,  In 
order  that  be  might  be  reimbursed  the  sum 
he  had  been  compelled  to  pay  out.  The  de- 
fendant Hlnes  In  bis  answer  sets  up  title  to 
the  land,  and  tmxa  that  the  defendant  Boles, 
who  Is  In  the  actual  possession.  Is  his  tenant. 
Hlnes  avers,  farther,  that  Thomas,  after  he 
took  poBsessloD  under  the  exchange  agreement 
between  Thomas  and  Baney,  sold  the  same 
to  Boles,  and  took  his  notes  for  the  purchase 
money  secured  by  a  mortgage  on  the  land, 
and  that,  tor  a  debt  which  Oliomaa  owed  to 
him  (Hlnes),  Thomas  assigned  to  him  as  a 
collateRd  secorlty  two  of  these  notes.  Hlnes 
farther  answers  that.  In  an  action  to  foreclose 
the  mortgage  of  Boles  to  Thomas  (Ban^  not 
being  a  party),  a  sale  of  the  land  was  ordered, 
a  commissioner  appointed,  the  pn^erty  sold, 
and  a  deed  made  to  Hlnes,  the  pardiaaer,  by 
the  commissions.  Tbo  jiUT  In  reqKmse  to 
one  of  the  issues  found  that  the  plaintiff,  Ra- 
ney,  had  paid  out  a  large  sum  to  oedltors  of 
Thomas  on  account  of  valid  tocnmlvances 
that  were  on  the  land  in  Virginia  at  the  time 
of  the  exchange,  for  which  niomas  and  the 
land  wwe  llabl&  On  the  trial  the  defemlant 
Hlnes  Introduced  his  deed  from  the  commls- 
sloiffir  to  the  land,  and  testlfled  himself,  as  a 
witness,  to  matters  In  pais  which  he  contend- 
ed worked  an  estoppel  on  the  plaintiff  as  to  any 
recovoy  in  this  action.  He  ^petifled  that  aft- 
er he  had  imeared,  in  the  action  for  f«edo- 
sure,  the  order  of  sale  above  referred  to,  and 
had  the  commissioner  appointed  to  make  the 
sale,  knowing  that  Raney  was  not  a  party  to 
the  action,  he  w&A  to  Yirgtaila  to  see  him 
concernbig  his  daims  ou  the  land  (the  subject 
of  tJils  action)  growing  ont-of  the  exchai^ 
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with  Tbomes;  Thnt,  Id  a  conversation  with 
the  plaintiir.  be  askeU  the  plointitt  If  Tbonuu 
owed  blm  anytblu^  on  the  lierinautown  farm 
<the  laod  In  controversy),  and  be  answered: 
"No;  we  hare  bad  our  settlement,  and  nei- 
ther owes  the  other  anything.  Qo  along  and 
sell  the  i>ropert7  under  your  judgment  You 
can  go  ahead,  Mr.  Hlnea,  and  I  will  not  bother 
yon."  Tbe  plaintiff,  Baney,  denied  haTtog 
made  this  statement,  or  any  one  like  It,  with 
Eines  or  any  one  else.  On  this  question  of 
estoppel  the  Jury  found  for  the  defendant,  the 
issne  being  in  these  words:  "Is  plaintiff  estop- 
ped blB  statement  to  defendant  Hlnea  from 
asserting  bis  claim  for  hictunbrance  against 
said  def aidant  Hlnes  and  against  the  land?" 
The  exception  of  the  plaintiff  Is  to  the  Instmc- 
tion  of  the  court  on  the  Issue  of  estoppel.  The 
Instmctlon  la  In  th»  following  language:  "On 
the  7th  Issue  the  defendant  Insists  that.  If 
plalntllf  has  an  Incumbrance  on  the  land,  he 
cannot  iT*fl'T'*'*<«  It,  becanse  by  his  statement 
be  is  estopped  itom  asserting  It  In  court;  that 
be  has  by  his  language  and  statement  put  blm- 
■etf  In  sucb  a  position  that  he  cannot  now  as- 
sert his  claims;  that  before  defendant  bou^^t 
lie  Interviewed  plalnUff,  who  told  him  that  be 
had  no  claims;  that  be  had  settled  with 
Thomas;  to  go  on  and  buy  the  land.  Plain- 
tiff denies  that  he  made  sucb  statement,  and 
says  that  be  distinctly  asserted  tbat  he  had 
■neb  dalms,  and  woidd  m^ntaln  them  against 
tbe  land.  Now,  when  one  man  Intentionally 
acts  or  speaks  bo  ss  to  mislead  another,  and 
liKhioeB  blm  to  beUere  a  certain  state  of  facts 
^IstB.  and  the  other,  relying  on  sudi  state- 
ment, pays  out  money  and  assumes  contracts 
or  obBgsticois  by  reason  of  them,  the  part7 
who  makes  such  statements  will  be  required 
to  make  his  words  good.  He  will  not  be  pev- 
mftted  afterwards  to  assert  the  contrary.  He 
la  estopped  to  deny  that  his  statements  are 
true,  m  to  assert  legal  righte  Inconsistent  with 
them,  to  tbe  Injury  of  another.  If  tbe  Jury 
are  satisfied  that  before  Hlnes  bought  he  con- 
sulted with  p^tlfC,  and  plalntUT  told  him  be 
bad  no  dalms  om  the  land,  to  go  on  and  buy, 
and  defendant,  acting  on  those  statements,  and 
by  reason  of  tbem,  bought  the  land,  and  paid 
fbr  it,  tbe  pliJutlff  cannot  now  assert  sucb 
claims.  He  Is  estopped,  and  tbe  answer  to 
fte  serenth  Issue  should  be,  Tes.'  If  tbe  ixay 
an  not  so  satlsfled.  they  should  answer  the 
aeraitfa  Issue.  *No.'  In  this  the?  Shall  be  gor- 
emed  by  the  greater  wdght  of  testimony,  not 
tbe  greater  number  of  witnesses  necessarily, 
but,  in  the  Judgmesit  of  the  Jury,  the  testimony 
of  defendant  must  have  the  greater  weight" 
Tbm,  after  summing  iq)  the  testlnumy,  the 
Judge  added  "tbat  If  defendant  has  satisfied 
yon,  by  the  greater  weight  of  evidence,  that 
tbsae  statooents  were  mad^  and  that  defend- 
ant bought  and  paid  for  tbe  land  rdylng  on 
them,  tbe  Issna  should  be  answered,  Tes'; 
otherwise  It  should  be  answered,  'Na* " 

nie  alleged  ground  of  estoppel  against  the 
pbUnttfC  faUs  vnAer  tbe  head  of  represented 
tlons  or  stetemente  In  rdatlon  to  an  Intended 


abandonment  of  an  listing  right  or  claim  in 
property,  made  to  Influence  another,  and  by 
which  that  other  lias  been  Induced  to  act.  Be- 
fore the  plaintiff  could  have  been  estopped,  it 
must  hare  been  shown  that  the  defendant 
Hlnes  not  mily  acted  on  the  representations 
which  he  alleged  tbat  the  plaintiff  bad  made 
to  blm,  but  that  he  acted  to  his  injury  and 
damage.  If  the  plaintiff  should  be  allowed  to 
make  any  statement  to  the  contrary.  In  Ju- 
dicial proceedings  the  truth  of  a  transaction 
must  always  be  allowed  to  be  told,  and  the 
rights  of  property  and  person  protected,  un- 
less the  party  who  desires  to  make  the  tmth 
known  has  by  his  own  conduct  so  acted  as  to 
cause  another  person  to  act  to  his  Injury, 
thereby  making  It  equivalent  to  a  fraud  in 
fact  or  In  law,  if  the  person  making  the  state- 
ment should  attempt  to  contradict  It  or  show 
to  the  contraiT<  The  law.  as  administered  in 
this  state,  does  not  t&vot  estqpipelB,  and,  as  to 
estoppels  1^  matter  In  pals.  It  may  be  said 
that  unless  a  person  has  Induced  another,  by 
representetions  or  declarations,  to  alter  his 
position  Injuriously  to  himself,  he  will  not  be 
estopped  to  disclose  the  true  state  of  facte  in 
refermee  to  the  matter  in  dispute.  The  funda- 
mental principle  on  which  the  doctrine  of  es- 
tow^i  rastB  la  an  equiteble  one,— a  principle 
which  is  Intended  to  suppr»s  fraud,  and  to 
compel  Just  and  fair  dealings  betwem  all. 
On  no  principle  of  fair  dealing  and  equity  can 
it  be  said  tbat  one  should  be  estopped  to  pro- 
tect his  righte  in  a  matter  because  of  his 
statemente  or  conduct  In  reference  thereto, 
and  upon  which  snother  has  acted,  but  with- 
out pr^ndice  to  his  interests.  It  cannot  wltli 
omslBtency  be  said  ttiat  a  man  has  taken  ai<- 
vantage  of  hjs  own  wrong,  where  his  state- 
mente hare  not  damaged  or  injured  another. 
Blgelow  In  his  Institutes,  prefixed  to  bis  work 
on  Estoppel,  at  page  27.  writes:  "It  [tbe  rep- 
resentetlon]  must  have  been  acted  upon  to  the 
damage  of  the  party  acting,"  The  same  au- 
thor In  the  same  book,  at  page  614.  elaborat- 
ing the  principle  above  referred  to,  soys:  "It 
Is  not  enough  that  the  representetion  bos- 
been  bare^  acted  upon.  If  still  no  substen- 
tlal  prejudice  would  result  by  admitting  the 
party  who  made  it  to  contradict  it  he  will  not 
be  estopped."  The  some  principle  is  laid 
down  In  Herm.  Estop.  S  797,  In  these  words: 
"There  can  be  no  estoppel  In  equl^,  or  on  any 
principles  of  equity,  unless  the  person  who 
asks  relief  from  the  rigor  of  tbe  law  is  a  pur- 
chaser in  tbe  large  and  liberal  sense  in  which 
the  term  Includes  all  who  have  given  value  or 
changed  tbelr  pOEdtlon  for  tbe  worse  in  re- 
liance on  tbe  act  or  declarations  of  others." 
And  tbe  same  author  in  the  same  work,  at 
section  768,  says:  "If  a  man,  whatever  his 
real  meaning  may  be,  so  conducte  himself 
tbat  a  reasonable  man  would  teke  his  con- 
duct to  mean  a  certeiu  representetion  of  facts, 
and  that  it  was  a  true  representetion,  and  that 
tbe  latter  was  Induced  to  act  upon  it  In  a  par- 
ticular way.  and  be,  with  sucb  belief,  docs 
act  In  that  way  to  his  damage,       first  isr 
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oAopuftA  tam  deiiTlnff  that  the  facts  wem 
u  represented."  To  tbe  like  effect  are  the 
cases  of  East  t.  DoUUte,  72  N.  a  662;  Adier 
T.  Fin,  80  Ala.  8S1;  Bank  t.  Todd,  47  Oonn. 
190;  rakenberry  t.  Edwards,  67  lova,  14,  24 
N.  W.  57D;  Weaver  I^ch,  2S  Pa.  St  440. 
-  Now,  if  we  applj  the  principle  laid  down  In 
the  textbooks  referred  to  and  announced  In 
the  abon  supreme  oonrt  dedi^oais-^auit  is, 
that  an  essential  element  of  estoppd  Is  Injury, 
as  the  legal  resnlt  of  a  representation  m  deo- 
latatlim  made  hy  one  to  the  ol3ia>-^  tin 
facts  in  this  case,  It  will  be  seen  that  tbe  de- 
fendant Hlnes  has  not  been  Injured,  nor  could 
be  hsve  been  Injured,  In  acting  upon  the  r^ 
resentatlons  which  the  Jury  found  that  the 
plaintiff  made  to  hbn.  Hlnes  does  not  stand 
In  tbe  rdation  at  a.  stranger  to  the  action 
whidt  he  broiq;ht  ^[alnst  l^iomas  and  Bcries 
to  fnedose  the  mortgage,  who  wished  to  buy 
the  land  at  tbe  commlsstons^  sale,  and  to  pay 
cash  down  for  It,  who  had  heard  of  some 
claim  which  the  plaintiff  in  this  action  set  up 
to  the  land,  and  who  was  desirous  to  learn  the 
nature  of  that  claim  before  he  idiould  inrest 
his  money  in  the  imrchase.  If  such  had  been 
the  fact,  then  tiie  statement  of  liie  plaintiff 
would  have  estopped  hbn  to  deny  or  contra- 
dict the  declaration.  But  Hlnes  was  ttie 
plaint  In  that  action  of  foredosure,  and 
was  Uie  owner  of  the  notes  of  Boles,  tbe  pmv 
chaser  firom  Tliomaa,  secured  by  a  mortgage 
uprat  die  land.  He  bad  already  brought  tiie 
suit,  procured  tbe  wder  of  sale,  bad  had  ap- 
polnted  the  commissioner  to  make  the  sale, 
and  at  the  lastntmied  stage  of  ttw  action  no- 
tified Hm  commissioner  not  to  sell  the  land 
untH  he  could  see  Baney.  Hlnes  knew  when 
he  took  the  notes  of  Boles  to  Thomas,  and 
when  he  went  to  Virginia  to  see  Baney,  that 
Raney  had  executed  no  deed  to  Thomas,  and 
that  both  iniomas  and  were  insolvent. 
Hlnes,  knowing  the  Insolvency  of  Thomas 
and  Boles,  sons^t  the  condemnatl(m  of  Oie 
land  for  the  payment  of  the  notes,  and  pro* 
ceeiM  with  tbe  action  for  that  purpose,  even 
to  Judgment  and  the  appointment  of  a  com- 
missioner of  sale,  befm  he  ever  thought  ot 
seeing  Baney.  It  Is  Impossible  to  believe  ttiat 
Hlnes  wotOd  have  acted  In  any  otiier  way 
than  he  did,  whether  Baney  set  up  a  claim  to 
the  land  not  Hlnes  had  no  posdble  way  to 
collect  the  money,  or  any  part  of  it,  except 
throui^  a  sale  of  tlie  land;  the  miAer,  Boles, 
and  the  IndMser,  Thomas,  being  Insolvent. 
Hlnes  has  given  up  nothing  except  a  worth* 
less  note.  "Bj  the  record  be  has  not  advanced 
one  cent  In  litigation  afta  his  conversation 
with  Raney,  and  his  podtJon  Is  absolutely  un- 
altered. ^  stands  Just  wh«e  he  did  before 
bis  c(mversatIon  with  Baney,  and,  as  we  have 
said.  It  la  not  enough  that  Baney's  represen- 
tation has  been  barely  acted  upon.  If  still  no 
substantial  prejudice  would  have  resulted  by 
admitting  Baney  to  contradict  it,  he  ought 
not  to  be  estopped.  For  the  reasons  set  out 
there  was  error  In  his  honor's  Instruction  to 
the  Jury.  Newtri^ 


GtTZLFOBD  v.  BOARD  OF  OOITBS  OF 

BEAUFOBT  OOUNTT. 
iOnpreme  Oonrt  of  Nortii  CaroBna.  A^  20, 
18070 

Costs  nr  Ciuiiisal  Case— Liabiutt  or  Oouktt 
— Clbrk  ow  Sdpbkiob  Cocri^ Fbxs. 

1.  Under  Code,  9  730,  making  the  connty 
liable  for  one-faaU  the  fees  of  w  clerk  and 
other  offioets  in  certain  criminal  Actions  In 
which  there  is  no  prosecotor,  and  dotendant  Is 
acgoitted,  or  convicted  and  unable  to  pay  the 
coats,  or  a  nolle  prosequi  be  entered  or  Juds- 
ment  arretted,  the  county  cannot  be  taxed 
with  such  fe«B  where  the  grand  Jury  rMum 
"Not  a  true  MIL" 

2.  Under  Acts  1885,  c  100,  allowing  the 
clerk  of  the  superior  court  a  specified  fee  for 
"appeal  from  justice  ot  the  peace,"  no  charge 
can  be  made  where  defendant  ia  ''bound  over" 
by  the  juitice. 

8.  Code,  I  86,  provides  that  the  derk  of  the 
superior  court  shall  keep  the  papers  in  each 
action  In  a  separate  rolL  and  file  them  in  the 
order  of  the  date  of  final  judgment  Acts 
1885,  c  100.  allows  snch  clerk  a  fee  of  lU 
cents  for  "filing  papers."  Held,  that  the  clerk 
Is  not  entitled  to  10  cents  for  filing  each  pa- 
per, bat  for  the  single  act  of  filing  all  the  |>a- 
iwra  at  the  close  of  the  case. 

4.  Code,  I  3739,  allowing  the  clerk  of  the  su- 
perior court  a  specified  fee  for  "recording  and 
copying  papers,"^  does  not  entitie  him  to  a  fee 
for-  recording  the  proceedings  of  a  cause  in  his 
mlnnte  docket  as  required  oy  section  88(0). 

6.  An  appeal  lies  from  a  judgment  involving 
merely  tbe  taxation  of  costs. 

Appeal  from  superior  court;  Beaufort  coun- 
ty; Bryan,  Judge. 

Action  ctHomenced  before  a  JnsUea  ot  tbe 
peace  by  George  W.  Onllford  against  the 
board  of  commissioners  of  Beanfort  connty 
to  reoovn  fees  as  cink  ot  tbe  superlw  court. 
On  appeal  to  the  siqierlor  court  a  demnncer  to 
the  complaint  was  sustained,  and  plaintiff  ap- 
peals. Affirmed. 

The  following  Is  the  complaint: 

"Tbe  plaintiff,  complaining  of  the  defend- 
ants, alleges:  (1)  That  plaintiff  Is  the  clerk 
of  the  superior  court  of  Beaufort  county,  N. 
C.  (2)  That  at  fall  term,  1896,  of  the  superior 
court  of  Beanfort  connty,  a  bill  ef  indictment 
was  sent  before  the  grand  Jury  of  said  coun- 
ty, charging  one  George  TiUy  with  larceny, 
and  was  returned  by  the  grand  Jury  'Sot  a 
true  bill.'  That  there  was  no  prosecutor  In 
the  said  case.  That  the  following  fees  are  due 
plaintiff  in  the  said  criminal  action,  to  wit: 

Indictment    f  .GO 

Docketing  25 

Six  subpoenas    .90 

FUiog  papers  20 

Preparing  bill  of  costs   .25 

Beoirdiug  in  minutes  50 

MaUttg  $2.70 

'That  the  defendants  are  liable  to  plaintiff 
tor  one-half  of  the  said  Mil  of  costs,  under 
section  780  of  the  Code,  miat  there  Is  due 
plaintiff  the  sum  of  one  dollar  and  thirty-five 
cents  on  said  bin  of  costs  by  defendants.  That 
defendants  have  refused  to  pay  tte  said  unm, 
on  the  ground  that  the  connty  Is  not  IlaUe  In 
cases  where  tiie  grand  Jury  has  returned  'Mot 
atrnebllL*  GO  Tliatatfailierm.  UOffiof  the 
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■qpi^tor  eonrt  of  Beanfort  county,  one  Blljah 
StSbVt  who  had  been  bound  orer  by  a  jnatice 
of  ths  peace  to  eald  twm»  charged  vltb  lar* 
c«ny,  was  Indicted  and  cooTlcted  and  een- 
tflDced  to  thB  etate  ^lion  for  the  term  of  tifo 
yeara.  That  among  other  fees  doe  the  plain- 
tiff In  the  said  criminal  action  are  the  follow^ 
Ins*  to  wit: 

Appeal  from  Jutiee  of  tiw  peace   9  -BO 

Docketing  nme   J2S 

FUbig  papevB  ,  20 

Beoorduig  In  mlnatea   -  JZ5 

MaUnr   Cl-20 

— "That  the  defendants  are  Indebted  to  plaintiff 
for  one-half  of  the  fees  above  specified.  That 
the  defendants  hare  refused  to  pay  the  said 
bill  of  costs,  or  the  one-half  thereof  for  which 
the  conaty  Is  Uable,  on  the  following  grounds, 
to  wit:  First.  That  the  said  SUJah  Selby  dtd 
not  appeal  from  the  Justice  of  the  peace  to 
the  superior  court,  but  was  bound  over  by  the 
Justice  of  the  peace  to  appear  at  said  term, 
and  that  the  fee  of  fifty  cents  for  an  appeal 
and  2S  cents  for  docketing  the  same  is  not 
dne  plaintiff  In  said  criminal  action.  Second. 
That  the  plaintiff  is  not  entitled  to  charge  the 
fee  of  20  cents  for  filing  papers,  bnt  defend- 
ants Insist  that  a  single  fee  of  ten  cents  only 
can  be  charged  for  filing  papers  In  each  case, 
and  not  a  fee  of  ten  cents  for  filing  each  pa- 
p&.  Third.  That  the  plaintiff  Is  not  entitled 
to  a  specific  fee  of  26  cents,  or  any  other  spe- 
cific sum,  for  recMdlng  In  the  mlnntes.  Where- 
fore plaintiff  prays  Judgment  against  the  de- 
fendants for  the  sum  of  one  dollar  and  thir- 
ty-flre  cents,  being  half  fees  tn  state  against 
Geoi^  Piliy,  as  set  forth  In  section  2  of  this 
ccnnpialnt,  and  for  the  snm  of  sixty  crats,  be- 
ing, half  ffeea  In  atata  against  B&ljah  aelby." 

Gharies  F.  Wairen,  for  ai^ellees. 

fTT.ARTT,  J.  At  eommon  law,  In  criminal 
actions,  the  sovereign  neither  paid  nor  recov- 
azad  coata.  State  t.  BCannel,  20  N.  C.  20. 
Tbe  state  and  county  are  now  liable  for 
costs,  bnt  only  In  the  cases  espressly  proTld- 
cd  by  statota.  State  t.  Massey,  N.  O. 
877. 10  S.  a.  606.  Oode,  {-789^  which  specifies 
the  Instances  In  which  the  county  shall  be 
liable  ^ther  for  half  or  for  whole  Tees  in 
criminal  actions,  is  restricted  to  those  in 
wbl^  **th«re  Is  no  prosecutor,  and  the  de- 
fendant shall  be  acquitted  or  convicted  and 
unable  to  pi^  the  costs,  or  a  nolto  prosequi 
be  altered,  or  jodgment  arrested."  There  Is 
no  proTlsion  for  taxing  the  county  with  any 
part  of  the  fees  of  officers  if  the  grand  Jury 
igntnns  the  bill,  « If  die  Mil  la  qnaslied,  nor 
if  the  ivoaecotor  is  taxed  and  prores  nnabl^ 
to  pay.  Poeslbly  the  legtaUture  considered 
fliat  it  would  entaU  great  and  unjustifiable  ex- 
pense If  the  county  were  taxed  with  the  fees 
of  officers  In  the  frlTtdons  snd  trlvisl  prose* 
cottons  in  which  the  grand  Jury  refuse  to  find 
a  tme  Mil.  or  in  vMch  the  Judge  should 
quash  the  Indlctmait  because  not  good  In 
law.   The  Judge  pn^^erly  h^  that  the  coun- 


ty was  not  Uable  for  half  fees  In  the  case  of 
State  against  PlUy,  bi  which  the  grand  Jury 
bad  returned  "Not  a  tme  UU." 

As  to  the  second  cause  ct  action,  for  the 
half  fees  In  the  case  of  State  against  Belby, 
In  which  the  defendant  therein  was  bound 
over  by  a  Justice  of  the  peace  for  larceny, 
was  '^convicted  and  unable  to  pay  the  costs," 
and  In  which  there  waa  no  prosecutor,  the 
officns  were  entitled  to  half  fees  from  the 
county  as  to  all  legal  f6es.  But  the  charge, 
"Appeal  from  Justice  of  the  peace,  fiO  cents, 
and  do<±fltlng  same,  25  cents,"  is  illegal. 
There  was  no  appeal,  fcv  the  Justice  "bound 
oTor,"  having  no  final  Jurisdiction.  Oode,  f 
879^  prescribes:  "Appnl  from  Justice  of 
the  peace,  indudli^  docketing,  50  cents." 
Acts  1866,  c.  189.  strikes  out  Uie  irorda  'in- 
cluding docketing,"  but  no  fee  Is  given  for 
docketing  an  appeal,  and  none  could  be  tak- 
en in  any  event  Besides,  tbe  fee  for  apiwal 
from  a  Justice  Is  only  allowed  In  civil  cases, 
and  in  those  criminal  cases  in  which  the  de- 
fendant or  the  prosecutor  is  taxed  with  the 
costs.  Bvoi  though  the  defendant  should  be 
acquitted  nol  pros*d  tn  the  upper  court,  the 
county  is  in  no  wiaimoi-  liable  for  fees.  Gode, 
I  806,  expressly  inovldes  that  in  no  case  of 
which  a  Justice  of  the  peace  has  final  Juris- 
diction (and  only  in  such  vould  an  appeal 
lie)  "shall  the  county  be  liable  to  pay  any 
coat"  Merrlmon  v.  Gommlssioners,  100  N. 
0.  see,  U  S.  B.  2S7;  state  v.  Shuffler.  118  N. 
0.  867,  26  &  B.  81. 

Code,  i  86,  prescribes  that  **tbe  clerk  shall 
keep  the  papers  In  each  action  In  a  separate 
roU  or  bundle,  and,  at  Its  termination,  at- 
tach them  together,  properly  labeled,  and  file 
them  in  the  order  of  the  date  of  final  Judg- 
ment" This  is  the  "fillip  papers"  for  which 
the  clerk  is  entitled  to  charge  a  fee  of  10 
cents.  Acts  1686|  c  199.  If  the  statute  had 
intended  to  give  a  fee  of  10  cents  for  filing 
each  paper,  It  would  have  said  so.  Evident- 
ly, the  fee  was  allowed  for  the  single  act 
of  "filing  papers"  when  the  case  Is  closed. 
There  are  no  words  used  to  support  tbe  con- 
tention that  a  separate  fee  of  10  cents  Is  to 
be  allowed  for  each  summons,  process,  snb- 
pcma  notice,  and  affidavit  returned;  nor  Is 
there  any  authority  for  the  charge,  "Record- 
ing In  minutes,  25  cents."  The  clerk  Is  re- 
quired to  keep  "a  minute  docket,  in  which 
shall  be  entered  a  record  of  all  proceedings 
had  in  tbe  court  durhig  the  term,  In  the  or- 
der In  which  they  occur,  and  such  other  en- 
tries as  the  Judge  may  direct  to  be  made 
therein."  Code.  |  8a(^.  But  there  is  no 
specific  fee  given  therefor  either  against  de- 
fendants or  the  county.  The  language  of  sec- 
tion 3739  Is:  "Recording  and  copying  pa- 
pers, per  copy  sheet  10  cents."  This  refers 
to  recording  and  copying  papers,  and  not  to 
keeping  tbe  minutes  or  proceedings  of  the 
court  When  compensation  tor  officers  Is 
made  by  fees,  they  are  not  paid  for  each  and 
every  serrlce  performed;  bnt  tor  certain  des- 
ignated services  prescribed  fees  are  allowed.^ 
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the  aggregate  of  which  the  l^lslature  deems 
wlU  be  anfflclent  for  the  discbarge  of  all  the 
duties  of  the  office.  Indeed.  Code,  i  3739, 
proTldes  that  "the  fees  of  the  clerk  of  the 
superior  court  shall  be  as  follows,  and  no 
other,  namel7,"  etc.  The  liability  of  the  coun- 
ty tor  state  witnesses,  though  not  for  half 
fees  of  officers,  whra  the  prosecutor  Is  un- 
able to  pay,  Is  caused  by  the  difference  be- 
tween tiM  wording  of  section  738  and  that 
of  sections  740  and  12M  (and  these  last  are 
safeguarded  against  abuse  by  sections  743, 
744,  and  746).  Pegram  t.  Gommlssloners,  76 
N.  a  89.  But  tlie  llabiUty  of  the  county  for 
defendant's  witnesses  Is  restricted  to  the 
same  cases  In  which  the  county  is  responsi- 
ble for  half  fees  to  offlcera,  except  that  the 
county  Is  not  liable  to  defMidant^s  witnesses 
where  he  is  cf»Ticted  and  unable  to  pay. 
God^  I  747.  An  appeal  In  the  matter  of 
coste  Ilea  In  eases  of  this  kind;  State  t. 
Home,  119  N.  a  8BB.  28  S.  B.  36;  SUte 
0(»mnlBBl<»ier8  of  Pamlico  Oo.,  120  N.  O.  10, 
26  8.  B.  64& 

It  admtte  irf  some  question  whether  ttiis  ac- 
tion can  be  maintained  as  brought 
tainly  It  would  have  been  more  regular  to 
have  had  the  coste  taxed  or  retaxed  in  the 
original  caua^  and  an  appeal  from  tlw  judg- 
ment thereon.  Ifoore  r.  Oommlssloners,  70 
N.  0.  340;  Belden  t.  Bnead,  84  N.  a  248. 
But  the  objection  is  not  raised  by  either  par- 
ty, and  we  do  not  pass  upon  It.  Affirmed. 


(uoK.  am) 

HAMPTON  T.  NORFOLK  &  W.  B.  OO. 

(Supreme  Court  of  North  Carolina.   April  20, 
1887.) 

PHOTOOHArBB    AS  ETIDBNCB— OBJSOTlOlfB  TO 

Chakoe. 

1.  In  an  action  for  personal  tnjarlea,  a  pho- 
tograph of  the  place  of  the  accident,  taken  two 

J ears  after  the  injury,  where  there  was  evi- 
ence  of  changes  in  the  situation,  where  It 
was  material  to  establish  a  path  as  existing 
two  years  ago,  and  where  toe  ground,  soon 
after  the  injury,  was  fenced  up^  was  inadmis- 
sible, whether  introduced  as  original  eridenee 
or  as  an  unanthorized  map. 

2.  An  exception  to  a  charge  without  pitting 
out  any  error  cannot  be  sustained. 

Clarb,  J.,  dissenting. 

Appeal  from  8up»lor  court,  Forsyth  coun- 
ty; Green,  Judge. 

Action  by  Q.  D.  Hampton  against  the  Nor- 
folk &  Western  Railroad  Comi)aiiy.  Judg- 
ment for  plaintiff.  Defendant  i^peals.  Af- 
firmed. 

Watson  ft  Buxton,  for  appellant  J.  &  Otd- 
gan  and  A.  B.  Holtcm,  for  appellee, 

FUBOHES,  J.  This  ia  an  action  for  dam- 
ages against  the  d^nidant.  The  c(Hnplalnt 
states  that  the  Injury  complained  of  was  re- 
celTed  in  1884,  but  it  does  not  appear  from 
the  evitoice  wbetber  tt  was  In  U04  or  1885. 
The  defendanf 8  road  runs  throogh  tbe  city 
ci  Winston,  along  Tmth  street,  whldi  had 


been  excavated  to  a  depth  of  about  SO  feet  at 
the  point  where  the  Injury  was  receiTed.  It 
Is  In  eridenee  that  the  plaintiff,  on  the  night 
of  the  injury,  went  to  Watlington's  store, 
which  fronts  on  Libert?  street,  and  purchased 
about  00  pounds  of  groceries,  put  them  In  a 
bag,  and  started  home,  and  by  some  means 
missed  his  yny.  TtM  night  bemg  dark,  be 
fell  Into  this  deep  cut,  and  received  tbe  in- 
jury complained  of.  It  appeoM  that  the  ri>ar 
end  of  Watlii^ton's  store  la  about  SO  feet 
firoin  Tenth  street,  but  tbe  plaintiff  testified 
that  he  had  gone  about  150  yards  before  he 
fell  Into  the  cut,  thus  trav^ug  nearly  par- 
alld  with  defendant's  road.  He  also  testified 
that  he  struck  a  path  after  leaving  the  store, 
which  he  followed  until  he  f^  into  the  cut; 
that  it  was  so  dark  be  could  not  see  the  path, 
but  he  could  fe^  it  so  as  to  know  he  was  in 
a  path.  Tbe  plaintiff  alleged  that  the  Injury 
was  caused  by  the  defendant's  negligence  In 
not  fencing,  and  keetdng  fenced,  this  deep 
and  dangerous  cut  In  a  city  like  Winston; 
while  tbe  defendant  alleged  that  It  was  a 
back  lot  where  the  plaintiff  tell,  fenced  on 
the  front  by  the  owner,  and  that  the  defend- 
ant was  guilty  of  no  negllg»ice  in  not  fen- 
cing It  The  defendant  also  denied  that 
there  was  any  path  running  through  said  lot 
as  the  plaintiff  had  testified.  Uptm  these 
points  there  was  much  evidence  on  botb 
rides.  Watllngbm  and  others  testified  thai 
there  was  no  fence,  and  WaUington  also  tes 
tjfled  that  he  bad  usually  kept  some  emptj- 
barrels  standing  along  the  street,  to  preroit 
persons  going  from  the  store  badi  to  tbe  de- 
fendant's road,  but  he  had  sold  them  a  short 
time  before,  and  the  way  was  open  from 
Liberty  street  back  to  d^endant^s  road.  B. 
F.  Oo^le,  J.  W.  Btont,  A.  H.  OllUam.  and 
Watllngton  testified  that  thm  was  a  path, 
as  teatlfled  to  by  the  plaintiff;  while  A.  \\\ 
Murton  and  F.  A.  Nadlng  testified  that  they 
lived  near  by.  and  "never  knew  ot  any  pass- 
way,"  eto.;  and  H  Nbrvell,  and  probably  oth- 
ers, testified  that  there  was  a  wire  f»oe  at 
WatUngton'a  store  at  the  time  of  the  injury. 

Without  undertaking  to  give  all  the  evi- 
dence, we  have  ateted  It  sufficiently  to  prL<- 
sent  the  contention  of  tbe  parOas.  The  de- 
fendant offined  a  map  on  the  trial,  made  by 
one  of  the  defendant's  employte,  which  was 
allowed  to  be  used  without  objei^on,  though 
it  was  made  by  defendant's  onploy^  and 
not  under  order  of  eomrt  The  defoidant 
also,  during  tbe  trial,  offered  in  evidence  a 
photograph,  which  was  objected  to,  and  the 
defendant  Introduced  A.  J.  FarrelU  who  tes- 
tified: "I  am  a  photogr^)taer.  I  took  tbe 
pictures  last  Friday.  They  are  correct,  aa 
the  ground  view  Is."  Ruled  out  and  the  de- 
fendant excepted.  This  trial  toiA  place  in  Feb- 
ruary of  this  year  (1897),  and  tbexe  is  evidence 
showing  that  there  hare  been  diai^^ea  made 
in  the  fencing  since  the  injury  was  received, 
and  that  the  defendant  has  since  Indoaed  this 
cut  This  Is  the  wly  exception  taken  during 
the  trlaL  But  the  defendGint  asked  i  several 
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written  loBtnictions,  which  were  not  given; 
and  the  defendant,  after  appealing  from  the 
Judgment  In  favor  of  the  idaintlff,  aaslgns 
the  following  grounds  of  error:  (1)  "The  re- 
foBal  of  Us  honor  to  allow  the  pbotoen«»h8 
offered  to  be  used  as  eTldenc&"  (2)  "The  re- 
fusal of  his  honor  to  give  the  special  Instrnc- 
tloiu  prayed  for  hy  the  defendant."  (3)  "The 
Inatructlons  as  given  were  calculated  to  mis- 
lead the  jury,  and  are  emmeous  In  law." 

Neither  of  these  asslgnmmts  can  be  sus- 
tained. The  photographs  were  not  evidence 
per  Be.  They  did  not  represent  the  plaintiff, 
the  fall,  or  the  Injury.  At  most,  they  could 
only  supply  the  place  of  an  mianltoiixed 
map,  which  Is  not  evidence,  and  whidi  the 
court  may  refuse  to  allow  In  evidence.  Bur- 
well  V.  Sneed,  104  N.  O.  120,  10  S.  E.  152. 
And,  when  such  maps  are  allowed,  they  are 
not  evidence,  and  can  only  be  used  by  a  wit- 
ness to  explain  bis  evldwce  to  the  Jury.  Dob- 
son  T.  Whlsenhant,  101  N,  O.  647,  8  S.  E.  126. 
There  was  no  such  purpose  as  this  manifest- 
ed In  this  case.  It  seems  to  have  been  the 
idea  of  the  defendant  that  they  were  of 
themselves  substantive  evidence.  If  we  are 
Id  error  In  this.  It  Is  because  the  defendant 
has  failed  to  make  manifest  anything  to  the 
contrary.  We  have  no  doubt  but  what  a 
photograph  taken  soon  after  the  occurrence 
might  be  used,  as  an  unauthorized  map  may 
be  used.  BIddle  v.  Town  of  Gmnanton,  117 
K.  G.  387,  23  S.  E.  332.  But  where  It  ap- 
peared to  the  court  that  the  photograph  had 
been  taken  two  years  or  more  after  the  In- 
Jury  was  received,  and  where  there  was  evi- 
dence of  changes  In  the  situation,  and  where 
It  was  material  to  establish  a  path  (as  In  this 
ease)  as  existing  two  years  ago,  but  which 
was  necessarily  effaced  by  the  lapse  of  time, 
the  ground  soon  after  the  Injury  was  re- 
ceived having  been  fenced  up,  and  th6  defend- 
ant having  the  use  ot  a  map  of  Its  own  make, 
which  was  shown  to  have  been  made  soon 
after  the  plaintiff  was  injured,  It  seems  to 
us  to  have  been  altogether  proper  to  exclude 
the  photograph,  whether  Introduced  as  orig- 
inal Independent  evldmce  as  an  unauthor- 
txed  map. 

The  second  asdgnment  cannot  be  sustained. 
These  prayers  aje  long,  confused,  and  ar- 
gumentative, each  containing-  some  iHroposI- 
tion  that  the  court  could  not  properly  give. 
State  T.  Neal  (at  this  term)  27  S.  E.  81; 
Bailway  Co.  v.  Walnwrlght  (Ga.)  25  S.  E.  622. 

The  third  assignment  In  what  Is  termed  a 
*^roadslde  exception"  to  the  charge,  without 
pointing  any  error,  and  cannot  be  sustained, 
nils  has  been  so  often  decided  by  this  court 
that  It  seems  to  us.  If  the  learned  counsd  had 
thought  there  was  error  In  the  charge,  they 
would  have  compiled  with  this  oft-repeated 
rule.  Barcello  v.  Hapgood,  118  N.  O.  712,  24 
S.  B.  124;  State  v.  Downs,  118  N.  0.  1242, 
24  &  B.  S31;  McKlnnou  v.  Morrison,  104  N. 
C.  354, 10  S.  E.  513,  and  cases  dted  In  Clark's 
Code  (2d  Ed.)  pp.  382,  388.  There  Is  no  w- 
ror,  and  the  Judgment  Is  affirmed. 
27SJB.— 7 


CLAKK,  J,  (dissenting.  A  **photograph  of 
the  place  of  accident  was  offered,  but  ruled 
out,  and  the  defendant  excited."  The 
photi^apher  testifies  that  the  views  were 
correct,  and  taken  from  three  different  stand- 
points. Another  witness  (Thomas)  testified: 
"There  is  very  Uttle  change  In  the  ground 
tnm  the  time  of  the  accident"  This  Is  the 
first  time  this  point  has  been  presented  In 
this  court,  but  it  has  often  arisen  elsewhere, 
and  the  decisions  have  been  qnlte  uniform 
In  admitting  such  evidence.  The  nature  of 
the  locality  was  a  material  point  In  the  trial. 
The  testimony  of  many  witnesses  was  of- 
fered for  the  purpose  of  conveying  to  the 
minds  of  the  jury  a  picture  of  the  locus  In 
quo.  This  necessarily  conveyed  to  them  an 
Idea  of  It  which  was  more  or  less  Imperfect 
A  plat  made  by  one  of  the  parties  was  ad- 
mitted. This  was  competent  as  an  aid  to 
making  clearer-  the  testimony  of  the  party 
offering  It  Justice  v.  Luther,  94  N.  G.  703; 
Dobson  V.  Whlsenhant,  101  N,  C.  645,  8  S. 
E.  126.  A  map  not  made  under  the  order 
of  the  court  is  really  only  the  declaration, 
so  to  speak,  of  the  party  making  It.  Its  re- 
liability depends  entirely  upon  his  accuracy 
and  conscientiousness,  and  is  therefore  only 
admissible  as  his  evidence,  and  because  It 
may  convey  to  the  eyes  of  the  jury  some- 
what more  accurately  the  description  which 
the  witness  was  endeavoring  to  convey  to 
their  ears  by  his  oral  testimony.  In  many 
Instances  a  photograph  will  be  a  greater  as- 
sistance to  a  Jury  than  a  plat  It  is  a  picture 
of  the  place  made  automatically,  the  spot  be- 
ing reflected  as  in  a  mirror,  and  the  Image 
chemically  made  permanent  If  the  Jury 
could  go  out  to  view  the  spot  In  all  cases 
where  the  nature  of  the  locality  Is  material, 
as  in  this,  they  would  get  a  much  more  ac- 
curate idea  than  the  language  of  any  wit- 
ness, however  graphic,  could  convey  to  them. 
There  are  a  vast  number  of  cases  in  which 
photographs  would  greatly  aid  a  jury  which 
Is  unable  to  view  the  spot  or  subject-matter, 
because  changed  or  too  inconvenient  to  visit 
Whether  the  jury  should  be  permitted  to 
view  the  place  of  the  accident  or  crime  "rests 
In  the  discretion  of  the  trial  Judge.  On  some 
occasions  It  may  be  very  useful,  and  Indeed 
almost  necessary.  It  was  permitted  In  the 
trial  of  the  auverlus  Case,  81  Va.  787;  and 
there  are  many  precedents  elsewhere  for 
such  practice.  It  was  allowed  In  this  state 
on  the  trial  (for  murder)  of  Gooch  (State  v. 
CJooch,  94  N.  C.  967),  and  has  been  done  in 
many  other  cases."  Jenkins  v.  Railroad,  110 
N.  C.  438,  15  S.  E.  193,  A  photograph  offers 
nearly  every  advantage  which  could  be  ob- 
tained by  a  visit  of  the  Jury  to  the  spot,  and 
Is  without  the  objections  to  a  "Jury  of  view," 
which  are  that  it  Is  frequent^  Impractica- 
ble, owing  to  the  distance  of  the  locality,  loss 
of  time,  and  expense,  besides  the  opportunity 
of  Irregularity  In  the  conduct  of  the  Jury. 
The  photograph  brings  the  spot  to  the  Jury, 

and  m  many  cases  a  stereoptlcon.has  i>e^ 
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used  In  the  court  room  to  enlarge  the  pic- 
ture; a  more  correct  and  vivid  idea  being 
thus  conveyed  to  the  minds  of  the  Jury  than 
could  be  done  by  any  language  of  witnesses, 
even  when  aided  by  the  plat  made  by  the 
order  of  the  court.  It  is  true,  a  photograph 
talien  by  order  of  the  court  would  stand  up- 
on a  better  footing  than  one  made  ex  parte, 
but  frequently  a  photograph  must  be  made, 
If  at  all,  at  once,  before  there  is  any  action 
pending;  for  Instance,  to  represent  the  figure 
and  position  of  one  found  slain,  the  locally 
of  a  railroad  wreck,  and  In  many  other  In- 
stances In  which  the  value  of  the  photograph 
as  evidence  depends  upon  Its  being  taken  be- 
fore there  has  been  any  change  after  the  oc- 
currence in  the  locality  or  object  whose  rep- 
resentation it  is  intended  to  perpetuate  and 
present  to  the  Jury.  Accordingly,  upon  pri- 
ma facie  evidence  of  the  photograph  being 
a  representation  of  what  it  Is  claimed  to  be, 
the  courts  admit  It,  subject  to  cross-exam- 
ination as  to  the  point  of  view  from  which 
it  was  taken,  the  skill  of  the  artist,  etc.;  in 
short,  like  any  other  testimony,  to  be  weigh- 
ed by  the  Jury. 

In  an  action  against  the  town  to  recover 
damages  for  injuries  caused  by  a  defect  In 
a  highway,  a  photograph  of  the  place  Is  ad- 
missible if  Tolfied  by  proof  that  it  is  a  true 
representation.  Blair  v.  Inhabitants  of  Pel- 
ham,  118  Mass.  420,  dtlng  "Marcy  v.  Barnes, 
16  Oray,  161;  Hollenbeck  v.  Bowley,  8  Allen, 
473;  Ooazens  v.  Hlggine,  1  Abb.  Dec.  131: 
EnlofC  T.  People,  46  N.  T.  213;  Udderzook 
T.  Com.,  76  Pa.  St  340;  Church  v.  City  of 
Milwaukee,  SI  Wis.  512.  Wbethor  It  Is  sufll' 
ciently  verified  is  a  prdlmlnary  question  of 
fact  for  the  Judge.  Com.  v.  Coe,  115  Mass. 
481;  Walker  v.  Curtis,  U6  Mass.  VS."  Pho- 
tographic pictures  of  the  place  where  a 
homicide  was  committed  are  competent 
when  it  Is  shown  that  there  was  no  material 
change  In  the  aspect  after  the  homlcldq,  and 
before  the  photograph  is  taken.  Eeyes  v. 
State,  122  Ind.  527.  23  N.  B.  1097,  citing 
People  V.  Bnddensleck,  103  H.  T.  487,  9  N. 
B.  44;  Cowley  r.  People,  83  N.  T.  464; 
Beddln  v.  Gates,  52  Iowa,  210,  2  N.  W.  1079; 
and  other  cases.  A  photograph  of  the  bro- 
ken trestle  and  wrecked  train,  taken  about 
two  hours  after  the  accident,  and  verlfled 
by  the  person  by  whom  it  was  taken,  Is  ad- 
mls^ble  in  evidence.  Bailroad  Oo.  v.  Smith, 
90  Ala.  26,  8  South.  4>3>  citing  Luke  v.  Cal- 
houn Co.,  S2  Ala.  116;  Locke  Bailroad 
Co.,  46  Iowa,  109;  and  many  othw  cases. 
In  Dyson  v.  Bailroad  Co.,  67  Conn.  10^  17 
Atl  137,  which  was  an  action  for  an  injury 
at  a  railroad  crossing,  a  photograph  was  ad- 
mitted In  evidence,  "the  change  la  the  ap- 
pearance of  the  locality  made  by  the  falling 
of  the  leaves  from  the  trees  being  open  to 
explanation";  citing  Randall  v.  Chase,  183 
Mass.  210,  and  other  cases.  In  People  v. 
Buddensleck.  108  N.  T.  487,  600,  9  N.  E).  47, 
which  was  a  trial  for  homldde.  the  court 
B^i  the  photograph        doubt  carrlM  to 


the  minds  of  the  Jory  a  better  Image  of  the 
subject-matter  than  any  oral  descriptltm  by 
eyev^ltnesses  could  have  done.  *  *  *  No 
doubt,  the  court.  In  Its  discretion,  might 
have  allowed  the  Jury  to  visit  and  view  the 
premises,  as  It  was  asked  to  do  by  the  pris- 
oner's counsel,  but  It  was  not  bound  to  do 
so."  Photographs  have  been  admitted  to 
show  the  appearance  of  the  plalntUTs  back 
three  days  after  an  assault  and  battery. 
Beddln  v.  Gates,  62  Iowa,  213,  2  N.  W,  1079. 
Long  ago,  the  poet  Horace  spoke  of  the 
greater  effect  of  that  which  Is  seen  than  ot 
^aX  which  is  descrllwd  by  words, 
"SegDins  Irritant  anlmot  demlssa  per  anrem. 
Quam  quae  sunt  ocnlis  subjecta  fidelibos.'' 

Where,  however,  a  photograph  was  taken  by 
an  amateur  two  months  after  a  railroad  acci- 
dent, and  there  was  evidence  that  it  did  not 
correctly  represent  the  condition  and  sur- 
roundings as  they  were  at  the  time  of  the 
accld^t,  It  was  pn^erly  excluded.  Rail- 
road Oo.  V.  Monaghan,  140  lU.  474.  30  N. 
E.  869.  The  material  point  in  that  case 
was  whether  the  view  of  the  engineer  had 
been  obstructed  by  box  cars  standing  on  the 
side  track,  which  had  been  removed  when 
the  photograph  was  taken.  Where  the  plain- 
tiff testified  that  the  photograph  offwed  by 
blm  represented  fairly  the  locus  in  qao  of  a 
railroad  accident,  though  he  did  not  take  It. 
and  did  not  know  from  what  point  it  was 
taken,  the  photograph  was  admitted  (Archer 
T.  Balhvad  Co.,  106  N.  Y.  689,  13  N.  B.  SlSj; 
the  court  saytag  that  sncb  pictures,  like 
maps  and  other  diagrams,  "serve  to  explain 
or  Illustrate  and  apply  testimony,  and  are 
uniformly  received,  and  are  useful,  if  not 
Indispensable,  to  enable  courts  and  Juries  to 
comprehend  readily  the  question  In  dispute. 
Of  course,  Its  value,  like  the  value  of  other 
evidence,  depends  iqmn  Its  accuracy,  of 
which  there  was  some  evidence."  The  de- 
cisions admlttUig  photographs  as  pmper  and 
useful  evidence  are  nnmerons  and  almost 
uniform.  Among  the  latest  cases  may  be 
cited  Turner  v.  Bailroad,  168  Mass.  261,  33 
N.  E.  620;  Ballway  Co.  v.  Beeson,  36  Neb. 
861,  64  N.  W.  667;  and  Bailroad  Co,  v.  Mooi« 
(Tex.  App.)  16  S.  W.  714.  The  text-books  are 
to  the  same  ^ect.  1  Thomp.  l^lals,  |  869; 
2  Jones.  Bv.  f  697;  2  Bice,  Bv.  p.  1170;  Brad- 
ner,  Ev.  p.  UO.  Indeed,  the  coort,  in  its 
discretion,  may  pmnlt  the  photographs  to 
be  enlarged  on  examination  in  the  court 
room  by  a  stereo8co[>e  or  other  magnifying 
glass  (City  of  Rockford  v.  Russell,  9  111.  App. 
229;  Barker  v.  Town  of  Perry,  67  Iowa,  146, 
25  N.  W.  100;  German  School  v.  City  of  Du- 
buque, 64  Iowa,  736,  17  N.  W.  153);  and 
the  Jury  can  take  the  photographs  to  their 
room  (Thomp.  Trials,  supra).  The  law 
avails  Itself  of  every  advance  In  science 
which  renders  the  investigation  of  truth 
more  accurate,  and  recent  authorities  have 
admitted,  as  aids  to  a  court  In  Its  seandi  aft- 
er truth  the  Roen^fen  ot  X-ray  [Aotograpba; 
"their  admission  beln^  omiQWd  on  llie  fa- 
Digitized  by  CjOOglC 
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miliar  principle,  so  often  ai^>eale<S  to  In  the 
coartB  of  this  country,  that  this  kind  of  evi- 
dence was  unknown  to  the  learned  lawyers 
of  the  Heptarchy,  and  therefore  was  no 
evidence  at  all."  31  Am.  Law  Bev.  268. 
Doubtless,  In  t3ie  near  future,  projectoscopes 
may  be  used  in  the  court  room,  where  the 
object  shall  be  to  convey  to  the  mldds  of 
the  jury  a  tnie  picture  of  living  action,  as 
the  movements  of  a  horse,  of  a  train,  an  as- 
sault and  battery,  ox  a  riot,  and  the  like. 
Law,  like  medidn^  must  make  use  of  every 
improvement  that  will  secure  greater  cer- 
taintv  In  attalnlnar  its  object 

This  being  the  first  case  of  the  kind  here, 
a  review  of  the  authorities  and  reasoning 
sustaining  the  admission  of  such  evidence 
Is  not  Inappropriate.  The  best  evidence,  of 
course,  would  be  a  view  of  the  premises 
thms^ves  by  the  Jnry,  If  it  Is  practicable 
and  convenient^  and  if  It  can  be  had  before 
there  has  been  any  change;  but  even  then 
this  lies  In  the  discretion  of  the  trial  Judge. 
The  description  of  the  place  by  the  testi- 
mony ot  witnesses  is  a  substitute,  and,  as 
aids  to  such  testimony,  a  map  or  diagram  is 
competent,  even  if  made  ex  parte;  and  for  a 
stronger  reason  a  photograph.  In  which  the 
locaUty  delineates  Itself  automatically,  so  to 
speak.  Is  admissible.   Photographs  have  be- 
come exceedingly  valuable  helps  In  cases  of 
homicide,  colllBlon,  accident,  and  Indeed  in 
all  cases  where  the  jury  need  to  be  Informed 
as  to  a  restricted  locus  In  quo.  For  that  rea- 
son, they  win  doubtless  be  hereafter  large- 
ly used  in  trials  here,  as  they  have  been 
risewhere,  although  the  majority  of  tbe 
court  deemed  the  photogr^h  not  admissible 
in  this  case.  In  the  present  case  the  descrip- 
tion of  tbe  locus  in  quo  was  material,  as 
shown  by  the  prolix  and  somewhat  confilct- 
hig  oral  evidence  resorted  to  In  the-  effort 
to  convey  a  comprehension  of  It  to  ihe  Jury, 
in  which  effort  the  phott^aph  was  an  aid 
to  which  the  Jory  were  entitled,  most  espe- 
cially as  there  was  evidence  that  the  locaH 
ty  bad  not  changed.  The  photographer  was 
also  Introduced,  and  testified  to  the  correct- 
ness of  the  photographs,  taken  from  three 
different  points.    There  was  no  contra- 
dictory evidence  as  to  this,  and  the  exclusion 
was  not,  and  could  not  have  been,  upon  the 
preliminary  question  that  there  was  no  erl- 
deace  to  Identify  the  photc^raphs   or  a 
change  In  the  aspect  of  the  ground,  but  It 
was  upon  tbe  broad  ground  that  they  wwe 
not  admissible  in  erldencft.  In  this,  I  think, 
thtte  was  vrroe^ 


(«  a.  a  M) 

STATB  ex  rel.  SOUTH  OABOLINA  ft  G. 

BY.  CO.  V.  PBBRT  et  al. 
(Snpreme  Ccurt  of  South  Carolina.    April  80, 
1897.) 

Bmobdoh  Appsal— Kemittinoto  Lower  Court 

'ron  AWENDMtHT. 

Where  an  order  of  the  supreme  court  di- 
ncts  that  the  record  be  tecommitted  to  the 


lower  court  to  allow  respondents' an  opportuni- 
ty to  apply  for  such  amendments  to  the  case  as 
tk&  trial  judge  may  deun  pn^er.  such  amend* 
menta  cansot  be  properly  incorporated  on  an  ex 
parte  application,  bnt  written  notice  thereof 
must  be  served  on  appellant's  attorney,  accom- 
panied by  a  ct^y  of  uie  proposed  amendment*; 

Petition  by  the  state,  on  the  relation  of  the 
South  Carolina  &  Georgia  Railway  Company, 
against  BIUs  Perry  and  anotho*,  to  restore  to 
the  docket  of  the  supreme  court  a  case  be- 
tween said  parties,  which  had  been  recommit- 
ted to  the  trim  court  for  tbe  purpose  at  allow- 
ing respondents  an  opportunity  to  apply  for 
amendments  to  the  "case**  on  appeaL 

Turner  Logai,  for  relator.   Samer  H.  Stasr 
land,  for  respondents. 

FEB  OUBLAM.  At  the  last  term  of  thtt 
court,  when  this  case  was  called,  counsel  tor 
respondents  moved  for  an  order  recommitting 
this  case  to  the  drcnlt  court  tor  the  purpose  of 
enabling  respondents  to  apply  to  the  circuit 
Judge  who  heard  the  ease  for  certain  amend- 
ments to  the  "case"  as  prepared  for  argmnent 
m  this  court,  upon  the  ground  that  he  had 
been  prevented  by  sickness  from  applying  for 
sndi  amendments  at  the  proper  time.  A  show- 
ing to  that  effect  satisfactory  to  tills  court 
having  been  made,  an  order  was  passed  on 
the  8th  day  of  December,  1S96,  dh«ctlng  "tiiat 
the  record  In  this  case  be  recommitted  to  the 
circuit  court  for  tbe  purpose  of  allowing  re- 
'qundents  an  oi^ortnnlty  to  apply  to  the  dr^ 
cult  Judge  who  heard -the  cause  for  an, order 
requiring  snCh  amendments  as  he  may  deem 
propra  to  be  Uioorporated  in  Use  'case'  as  pre- 
pared for  argument,  upon  the  following  terms: 
(1)  That  the  fl^jpUcatlon  above  rtferred  to  be 
made  in  time  to  have  tiie  record  completed  tar 
a  bearing  In  this  court  at  tbe  next  term;  (2) 
that  qipellant  shall  have  leav^  it  so  advised, 
to  file  any  additional  exceptions  deemed  nec- 
essary to  meet  the  aspect  of  the  case  as  dttan- 
ged  by  any  amendments  that  may  be  allowed; 

that  the  respon^ts  shall  meet  any  ex- 
pense Incurred  by  Incorporating  the  omend- 
moits  allowed  In  tbe  'case*  either  by  printing 
the  same,  or.  It  tbe  usual  afBdartt  of  Inatdllty 
to  Incur  tiie  expense  of  printing  be  filed,  then 
the  same  may  be  furnished  fa  writing.**  In 
pursuance  of  this  order,  as  respondents'  coun- 
sel supposed,  such  counsel,  on  or  about  the 
Sth  day  of  Mardi  last,  called  upon  Ids  honor. 
Judge  Benet,  who  heard  the  case,  and  made 
application  for  an  order  requiring  such  amoid- 
ments  to  the  "case"  as  he  deemed  proper;  bat 
before  making  such  application  tbe  attorney 
for  respondents  made  a  personal  request  of  the 
attorney  for  appelant  to  be  present.  Tnfli 
such  request  attorney  for  ^^>ellant  declhied 
to  comply,  upon  the  ground  that  tbe  proposed 
amendments  should  first  be  s^ed  upon  falm, 
and,  if  the  same  were  not  agreed  to,  then  no- 
tice of  a  hearing  before  the  drcnlt  judge 
sbouid  be  given  for  tbe  purpose  of  having  the 
"case"  settled  as  prescribed  by  the  rules  of 
court  Bespondoits*  attorney,  however,  took  i 
a  different  view,  and  prce^0dadi  it^VnoUG^LC 


100 


p7  SOUTHBAJSTSBN  BBPOBTBIB. 


(s.a 


abdication  to  Judge  Benet  u  above  stated. 
After  aome  fwUoquy  between  the  Judge  and 
nspondoitB'  attarner,  flie  partlcalan  at  which 
It  la  not  deemed  necessary  to  state,  the  Judge 
said  he  oould  not  attend  to  the  matter  at  that 
time,  aa  he  was  about  leaving  to  bold  the  court 
at  Marion,  where  the  papers  conld  be  boA  to 
him.  On  the  20tta  of  April.  1897.  Judge  Benet 
made  an  order  directing  that  certain  amend- 
ments, the  nature  (tf  which  are  not  potlnent 
to  Uie  present  motion,  should  be  Incorporated 
Im  the  "case,"  and  In  a  note  to  that  order  be 
states:  "That  the  papers  upon  which  the  fore- 
going order  Is  based  woe  recdved  by  me  In 
ICarion'on  IStb  March,  but  woe  unfortunate- 
ly mlalald.  It  la  not  the  fault  of  respondents' 
counsel,  ther^tne,  that  the  order  was  not  sign- 
ed a  month  ago."  Xhe  result  of  this  was  that 
the  "case"  was  not  prepared  for  argument  at 
the  present  term  of  this  court,  as  required  by 
the  former  order  of  this  court  Thereupon 
the  attorney  for  appellant,  upon  due  notice 
to  attorney  for  respondent,  has  ^tpUed  for 
an  order  restoring  the  case  to  the  docket  of 
this  court,  and  for  a  hearing  at  the  present 
tmn  of  this  court,  upon  the  orighud  return 
and  "case"  filed  In  thia  court,  upon  the  ground 
that  the  conditions  of  the  order  recommit- 
ting the  case  to  the  circuit  court  have  not  been 
complied  with.  This  application  was  resisted 
by  the  attorney  for  respondenta  upon  the 
ground,  as  we  underatand  It,  that  the  failure 
to  comply  with  the  conditions  upon  wlilch  the 
former  order  of  thljs  court  was  granted  waa 
not  due  to  any  fault  on  his  part,  but  was  ow- 
ing to  the  accidental  loss  or  mislaying  of  the 
papers  sent  to  Judge  Benet  at  Marlon,  where- 
by the  order  requiring  certain  amendments  to 
be  Incorporated  In  the  "case"  was  not  made 
In  time  to  prepare  the  cause  for  argument  at 
the  present  term  of  this  court 

It  Is  not  and  cannot  be,  denied  that  at  least 
one  of  the  conditions  of  the  former  order  of 
this  court  has  not  been  complied  with,  as  the 
amendments  which  respondents  desire  to  In- 
ccRiMrate  In  the  "case"  were  not  obtained 
and  BO  incorporated  in  time  for  the  hearing  of 
tiie  case  at  the  present  term  of  this  court 
during  the  time  assigned  for  the  call  of  the 
cases  from  the  First  drcnlt,  as  was  required. 
While  it  is  true  that  the  respondents  delayed 
for  about  three  montlis  taking  any  steps  tb- 
wards  complying  with  the  former  order  of  this 
court,  for  which  delay  no  excuse  is  offered, 
yet  as  It  la  possible  that  the  case  might  have 
been  prepared  for  argument  at  the  present 
term  but  for  the  unfortunate  mislaying  of  the 
papers  after  they  were  sent  to  Judge  Benet 
for  which  respondents  are  In  no  wise  respon- 
aible,  the  court  Is  disposed  to  excuse  the  delay 
thus  occasioned.  We  are  bound  to  say,  how- 
erer,  that  the  respondents  misconceived  the 
effect  of  the  former  order  of  this  court  when 
they  assumed  that  they  could  obtain  from 
Judge  Benet  an  order  allowing  the  desired 
amendments  upon  an  ex  parte  application. 
On  the  contrary,  their  proper  course  was  to 
eerre  a  notice  that  they  would  appear  before 


Judge  Benet  at  a  spedfled  time  and  place,  and 
more  that  tlie  amendments  which  they  pro- 
posed ^ould  be  Incorporated  In  the  "case.** 
accompanylns  such  notice  with  a  copy  of  such 
amendments.  But,  aa  the  attorney  for  le- 
qpondenta  has  assured  the  court  tiiat  he  act- 
ed undo:  an  honest  misconception  of  the  true 
meaning  of  the  former  order  of  title  court,  and 
supposed  that  the  matter  waa  left  oitlrely  to 
Judge  Benet  to  say  what  amendmenta  be 
deemed  proper  to  be  Incorporated  into  the 
"case,"  and,  as  some  of  the  language  used  in 
the  former  order  might  possibly  have  been  so 
construed,  the  court  is  not  disposed  to  hold 
the  attorney  for  respondenta  re^ranalble  for 
such  mistaken  construction.  But  at  the  same 
time  the  court  la  not  disposed  to  deprive  the 
attorney  for  appellant  of  his  right  to  a  hear^ 
Ing  at  tiie  present  term  If  he  so  desires.  It  Is 
therefore  ordered  that  the  attorney  for  re- 
spondents have  leave  to  apply  to  Judge  Benet 
for  an  order  incorporating  such  amendments  in 
the  "case"  as  be  may  propose,  provided  he 
serves  the  attorney  for  appellant  with  a  notice 
in  writing,  accompanied  with  a  copy  of  Ua 
proposed  amendments,  that  on  a  specifled  day 
and  at  a  place  named  he  will  apply  to  Judge 
Benet  for  au  order  Incorporating  his  proposed 
amendments  in  the  "case,"  which  notice  must 
be  served  on  the  attorney  for  appellant  at 
least  four  days  before  the  time  appointed  for 
the  hearing  of  such  motion,  and  provided, 
further,  that  respoodents  shall  bear  the  ex- 
penses of  printing  the  requisite  number  of 
copies  of  such  amendments;  but  upon  the 
usual  affidavit  of  respondents  that  they  are 
unable  to  pay  the  expenses  of  printing  the 
amendments,  then  the  requisite  number  of 
such  amendments  may  be  furnished  at  the 
eipense  of  respondents,  in  manuscript  or  in 
typewriting,  which  amendments  shall  be  filed 
In  the  office  of  the  clerk  of  this  court  on  or 
before  the  IQth  day  of  May  next,  with  leave 
to  appellant  to  file  such  additional  exceptions 
as  may  be  deemed  necessary;  and  the  attoi^ 
ney  for  appellant  may,  If  be  so  deshres,  on  the 
17th  day  of  May  next  apply  to  this  court  for 
an  order  restoring  this  case  to  the  docket  of 
this  court  and  appointing  such  day  during  the 
present  term  for  the  hearing  of  this  case  as 
may  suit  the  convenience  of  the  court  when 
the  cause  shall  be  heard  upon  the  original 
"ease"  as  It  may  be  amended,  if  the  amend- 
ments allowed  shall  l>e  filed  within  the  time 
hereinbefore  prescribed,  and,  If  not  tben  the 
cause  shall  be  heard  upon  the  "case"  as  orig- 
inally prepared  for  argument  In  this  court 


(<9  s.  C.  SB) 
UATTHBW8  T.  NANCB,  Sheriff. 

(Supreme  Court  of  South  Oarolina.   April  19^ 
1897.) 

AppBi.t.  AWD  Ebbor— Stat  ot  PROCBSDixes— No- 

TIOS  OF  APPLICATION— SbODEITT. 

1.  Proceedings  may  be  stayed  on  appeal  by 
a  sheriff  from  the  granting  of  peremptorj  mau- 
damuB  requiring  him  to  "^^^^^^^j^^  " 


8.  a) 


GEE  T.  HUMFHRIK& 


101 


a.  homesteaiJ,  jpenalties  beinc  prescribed  Uv 
tor  the  Bale  of  a  homesteaa  on  process. 

2.  Notice  need  not  be  ffiven  to  the  adrerse 
party  ot  an  application  to  a  justice  of  the  su- 
preme court  for  a  stay  of  proceedings  pendiog 
anwal. 

d.  The  requiring  of  secarlty  on  staying  pro* 
oeedings  pending  appeal  is  in  the  discretion  of 
tbe  Justice  granting  the  stay. 

4.  The  qaesttoQ  whether  the  original  order 
for  peremptory  mandamus  was  served  on  the 
regpondent  is  immaterisl  to  his  right  to  KtfpeMl 
thcvefrom* 

Mandamm  proceeding!  O.  P.  Matthews, 
as  ezecDtcHT  of  Bod  O.  Mattbem.  deceased, 
MtaSxmt  F.  W.  F.  Itence,  as  sberlff  of  Abbe- 
TlUe  ecrantr.  In  which  A  peren^itoiy  writ  is- 
sued, and  respondent  appealed.  Petitioner 
moves  to  dismiss  the  ajiiptaL  Denied. 

Graydon  &  Graydon,  for  petitions.  Frank 
B.  Gtazy,  for  reqrandent 

WATTS,  J.  Tills  is  a  motion  to  dismiss  an 
api>ea]  in  the  above  case,  and,  falling  that, 
to  require  the  respondent  to  give  aecurlty. 
Bald  motion  is  based  on  all  papers  In  tbe  case 
and  affidavits  attached  to  notice  of  motion. 
Tbe  papers  show  that  on  December  3,  1886, 
his  honor,  Judge  Wltherspoon,  issued  a  per- 
emptory mandamus  to  F.  W.  P.  Nance.  Elsq., 
as  sheriff  of  Abbeville  connty,  requiring  bim 
to  sell  co^n  lands  in  said  county  in  the  case 
of  G.  P.  BiIatthewB,  as  executor,  etc.,  of  Bud 
G.  Matthews,  deceased,  against  F.  M.  Pope. 
From  said  ord^*  F.  W.  P.  Nance,  as  sheriff, 
dnly  appealed,  and  made  application  to  Mr. 
Justice  Pope  for  a  stay  of  proceedings  pend- 
ing said  appeal.  Mr.  Justice  Pope,  at  cham- 
bers, on  December  S,  1896,  granted  an  order 
staying  proceedings  In  tbe  matter  until  the 
further  order  of  the  court,  llie  grounds  of 
motion  are  that  no  notice  was  given  petition- 
er, no  order  or  papers  served  on  blm  or  his  at- 
torneys, nor  was  the  original  order  served 
upon  said  Nance;  that  the  Code  of  Pro- 
cednre  does  not  provide  for  order  staying  pro- 
ceedings pending  appeal  from  order  directing 
writ  of  mandamus;  that  no  appeal  was  pend- 
ing from  order  of  Judge  Wltherspoon,  and 
that  Mr. ,  Justice  Pope  was  without  Juris- 
diction to  grant  the  order;  and,  In  any  view 
of  tbe  case,  secarlty  should  have  been  re- 
quired. As  to  whether  an  appeal  was  pend- 
ing In  this  court,  the  papers  show  by  U.  R. 
Brooks'  certlflcate  that  return  was  filed  on 
December  5,  1896,  and  that  settles  that 
ground.  In  addition  to  that,  the  Justices  of 
this  court  are  very  cautious  and  strict  In  see- 
ing to  It  that  the  return  Is  filed  so  as  to  give 
them  Jurisdiction  before  they  will  listen  to 
any  application  for  stay  of  proceeding  pend- 
ing appeal;  and  the  law  was  strictly  com- 
plied with  In  this  case.  We  do  not  think  It 
was  necessary  to  give  the  petitioner  or  his 
attorneys  notice  that  an  application  would  be 
made  to  stay  proceedings  pending  appeal. 
After  return  Is  filed,  and  this  court  acquires 
Jurisdiction,  any  person  appealing  has  a  right 
to  apply  to  any  of  the  Justices  for  an  order 
staying  further  proceedings  pending  appeal. 


and  the  Justice  can  exercise  his  wise  discre- 
tion In  giving  such  order  in  the  premises  as 
he  thinks  proper  to  carry  out  that  intention, 
with  or  without  security.  In  this  case  that 
discretion,  in  our  opinion,  has  not  been  abus- 
ed. Wherever  a  substantial  right  has  been 
denied,  an  appeal  wUl  He.  See  Blakely  v. 
Frazler,  11  S.  C.  122,  and  there  are  nnmer- 
ons  decisions  on  the  same  line  since  that  case. 
Here  the  sheriff  was  ordered  by  a  peremptory 
mandamus  to  sell  land  claimed  as  a  home- 
stead. Tbe  penalties  are  severe  for  selling  a 
homestead,  and  it  would  be  absurd  to  say 
that  a  substantial  right  is  not  involved,  and, 
pending  appeal  from  an  order  of  a  circuit 
Judge  entering  the  same,  that  a  stay  of  the 
order  could  not  be  granted  by  an  order  of 
one  of  the  Justices  of  this  court.  As  to 
whether  the  original  order  was  served  on 
Nance  or  not,  we  do  not  think  makes  any  dif- 
ference, as  these  are  not  proceedings  to  at- 
tach for  contempt  The  Judgment  of  the 
conrt  Is  that  the  motion  Is  rtfnsed. 


.:49  3.  C.  S68) 

GBB  V.  HUMPHRIES  ct  aL 
(Supreme  Conrt  of  South  Carolina.   April  30, 
1897.) 

EXBOUTORS  AND  AoiilNIBTaATOBS— AoOODNTINa — 
SCRVITINO  FaRTNBB— IXTBBSST  OK  ASSBTS. 

1.  An  administrator  who  is  surviving  partner 
of  deceased,  and  who  Is  given  leave  by  the  pro- 
bate court  to  retain  tbe  partnership  stock,  and 
account  therefor,  at  the  inventoried  value,  in 
his  account  of  uie  partnership,  is  chargeable 
with  Interest  from  the  time  of  receiTlns  such 
stock,  where  he  sells  it  in  his  individual  busi- 
ness, not  using  the  price  for  the  benefit  of  th» 
partnership. 

2.  In  an  action  by  an  administrator  who  Is 
anrviving  partner  of  deceased,  he  is  incompetent 
to  testi^  that  the  deceased  partner  was  re- 
sponsible for  goods  sold  by  the  firm  to  his  ten- 
ants, so  that  his  estate  should  tie  charged 
therewith,  under  Code  Civ.  Proc.  |  400,  provid- 
Ing  that  a  party  cannot  testify  to  a  transac- 
tion with  a  decedent,  as  against  lils  heirs,  etc. 

8.  Such  testimony  taken  on  one  reference  is 
not  rendered  competent  on  ti  second  reference 
against  persons  not  parties  to  the  first  by  a  pro- 
vision In  the  order  of  reference  that  the  testi- 
mony taken  on  the  first  reference  mlsht  be  used. 

4.  A  partner  gave  an  individnal  bond  and 
mortgage  for  a  firm  debt.  After  his  death  the 
Barviving  partner,  who  was  his  administrator, 
paid  the  debt  from  deceased's  individnal  prop- 
erty. Held,  that  deceased's  estate  was  subro- 
gated as  to  the  debt  against  the  firm  assets, 
and  the  survivor  should  be  charged  with  Inter- 
est on  one-half  the  debt  until  the  firm  accounts 
were  settled. 

6.  An  administrator  who  Is  surviving  partner 
of  deceased  should  not  be  charged  with  fntmst 
on  annnal  balances  until  after  it  Is  possible  to 
settle  the  firm  accounts,  where  he  does,  not  need- 
lessly permit  debts  to  draw  interest,  nor  use  as- 
sets for  his  own  benefit,  since  he  cannot  account 
nntil  the  partoershlp  accounts  are  settled. 

Modified  by  divided  court;  Mclver,  O.  3^  and 
Pope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Union  county;  Joseph  H.  Earle,  Judge. 

Action  by  R.  T.  Gee,  as  administrator  of 
M.  M.  Humphries,  deceased,  against  Mary  G. 
Humphries  and  others.  t«  t.ffj^^*^!^  [e 
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alifl  of  assets,  and  to  settle  his  accoants. 
From  a  judgment  settling  the  accounts, 
plaintiff  appeals.  Modified, 

The  decree  of  the  court  below  is  as  fol- 
lows: 

"A  short  statement  of  the  facts  of  this 
case,  and  of  the  proceedings  heretofore  had 
herein,  will  be  necessary  to  a  proper  un- 
derstanding of  the  matttt-B  now  Involved : 
The  plaintiff  and  one  M-.  M.  Humphries  were 
formerly  co-partners  in  business  as  mer- 
chants, under  the  firm  name  of  Uee  & 
Humphries,  for  a  number  of  years,  and  until 
the  death  of  M.  M.  Humphries,  which  oc- 
curred some  time  In  the  year  1881.  Soon 
thereafter  the  plaintiff  was  duly  appointed 
admlnistratiNr  of  the  estate  of  his  deceased 
partner,  and  upon  his  petition  the  Judge  of 
probate  of  said  county  made  an  order,  of 
date  January  10,  1883,  by  which  he  directed 
that  the  plaintiff  'hare  leave  to  retain  the 
stock  of  goods  and  merchandise  of  said  Gee 
&  Humphries  at  the  appralsonent  as  rec- 
ommended by  the  appraisers,  and  that  the 
petitioner  account  with  the  firm  of  Gee  ft 
Humphries,  In  his  statement  of  their  part- 
nership transactions,  for  said  stock  of  goods, 
at  the  value  of  «6,064.7S.'  The  plaintiff 
thereupon  retained  the  possession  of  said 
stock  of  goods,  which  he  already  had  as 
survivor  of  said  firm,  and  appropriated  the 
same  to  his  own  use  in  the  mercantile  busi- 
ness, which  be  thereafter  conducted,  Cor  his 
individual  profit  and  benefit,  at  the  old 
stand.  On  or  about  the  6th  day  of  May, 
188%  the  plaintiff  commenced  this  action  to 
marshal  the  assets,  and  to  sell  the  lands  of 
his  Intestate  for  the  payment  of  debts.  The 
creditors  were  duly  called  In  to  establish 
their  claims  before  the  master,  and  he  was 
also  directed  to  take  the  account  of  the 
plaintiff  as  said  administrator.  Upon  the 
testimony  taken  by  the  master  on  Septem- 
ber 21,  1886,  he  reported  tiiat  the  sum  due 
at  that  time  by  the  administrator  was  |1,- 
S49.86.  This  report  was  confirmed  by  order 
of  this  court  dated  October  18,  1886.  Sub- 
sequently a  motion  was  made  by  certain  of 
the  parties  to  this  cause  to  set  aside  said 
order  confirming  said  report,  upon  the 
ground  that  tbey  had  no  notice  of  said  ref- 
erence of  September  21,  1886.  This  motion 
was  refused,  and  upon  appeal  to  the  supreme 
court  the  order  refusing  the  same  was  sus- 
tained. The  supreme  court  held,  however, 
'that,  when  the  administrator  accounts  as 
such,  he  wlU  be  chargeable  with  the  balance 
so  found  in  his  bands  as  survivor,  and  at 
such  accounting  these  appdlants  may  raise 
the  point  whethw  they  are  bound  by  the 
balance  heretofore  found.*  28  S.  G.  606,  5 
S.  B.  61S.  Among  the  claims  so  establish^ 
before  the  master  was  the  claim  of  Salinas 
&  Son.  These  were  creditors  of  the  firm  of 
Gee  &  Humphries,  but  M.  M.  Humphries, 
some  time  before  his  death,  executed  and 
delivered  to  them  his  personal  bond  for  $6,- 
000,  secured  fay  hts  mortgage  of  real  estate, 


—bis  Individual  property,— to  secure  the 
payment  of  debts  due  by  said  firm.  This 
real  estate  was  sold  by  order  of  the  court  in 
this  case,  and  out  of  the  proceeds  of  sale 
the  said  Salinas  &  Son  were  paid  the  sum 
of  94,066.33  to  satisfy  said  mortgage.  Bef- 
erences  were  held  herein  by  the  former  mas- 
ter from  time  to  time,  until  finally— the  term 
of  office  of  said  master  having  expired,  and 
his  successor,  the  present  master,  being  dis- 
qualified—0.  P.  Sanders,  Blsq.,  was  appoint- 
ed special  master  herein  by  order  of  this 
court  He  filed  a  carefully  prepared  report 
on  January  12,  1895.  The  plaintiff,  and  also 
th^  creditors  who  were  called  in  and  have 
proved  their  claims,  have  filed  numerous  ex- 
ceptions to  said  report;  and  the  cause  came 
on  to  be  heard  before  me  at  the  last  term  of 
said  court,  upon  the  said  rep<Ht  and  excep- 
tions. 

"I  have  carefully  considered  the  plaintiff's 
exceptions  In  connection  with  the  testimony, 
and  I  find  no  error  In  the  report  as'  pointed 
out  thereby,  except  possibly  exception  6, 
which  assigns  error  'In  charging  the  plain- 
tiff, as  survivor,  with  Interest  on  annual  bal- 
ances of  cash  on  band  as  survivor.*  These 
exceptions  are  therefore  overruled,  except  the 
sixth,  which  is  sustained.  The  survivor 
could  not  conveniently  wind  up  the  partner- 
ship affairs  of  Gee  &  Humphries  without 
keeping  some  money  on  hand,  however  dili- 
gent he  might  have  been.  He  should  not 
be  charged  Interest  on  any  money  received 
by  him  as  survivor,  or  on  annual  balances  In 
his  hands  as  such  survivor,  until  be  had  re- 
ceived enough  to  pay  the  firm  debts,  which 
it  Is  admitted  was  on  January  1,  1887;  for 
it  does  not  appear  that  prior  to  that  time 
he  kept  unnecessarily  firm  money  on  hand, 
and  allowed  firm  debts  to  draw  Interest,  or 
that  he  used  the  money  for  his  own  profit 
and  benefit  until  after  the  said  1st  day  of 
January,  1887.  But  after  said  date  it  seems 
to  be  just  that  he  should  be  required  to  pay 
Interest  on  annual  balances. 

"I  will  now  consider  the  exceptions  filed  by 
the  creditors.  Exceptions  1,  2,  3,  and  4  are 
sustained.  It  appears  from  me  tesnmony 
that  other  creditors  are  contesting  besides 
those  mentioned  by  the  special  master.  There 
appears  to  be  no  evidence  to  sustain  that 
finding  that  all  of  the  creditors  knew  of  said 
reference,  or  were  represented  thereat,  and 
that  Goss  was  personally  present  at  said 
reference.  The  evidence  seems  to  establish 
the  contrary.  Mr.  J.  C.  Wallace,  attorney 
for  Goss  and  Lawson,  had  appeared  and 
proved  claims,  had  taken  part  In  the  pro- 
ceedings, and  was  recognized  as  one  of  the 
attorneys  In  the  cause.  Mr.  Steedman  at  the 
tUne  of  said  reference  represented  Mta.  Mat 
tie  Scalfe,  and  he  was  also  recognized  as  one 
of  the  attorneys  her^n.  And  yet  It  appears 
that  no  one  was  present,  had  notice  of,  ixt 
was  represented  at  said  reference  held  on 
September  21,  1886,  except  the  plaintiff  and 
Un.  Bailey.  All  ^ffl^y^(9«>g*l>na 
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proTod  their .  dalms  became  parties  to  this 
cause,  and  as  sncfa  were  entitled  to  notice  of 
each  step  to  b«  taken  therein;  otherwise  they 
are  not  bound.  Wardlaw  t.  Ersklne,  21  S, 
G.  8S0,  Sai;  Wright  t.  Herlons.  16  S.  C.  620; 
Obestnut  v.  Insurance  Co.,  2  HIU,  Bq.  84. 
Aa  to  exceptiona  S,  7,  9,  and  10,  the  testi- 
mony of  R.  T.  Gee  In  the  matter  excepted 
to  la  incompetent;  and  these  creditors,  not 
baring  been  present  at  or  notified  of  the  refer- 
ence when  this  testimony  was  offered,  had 
the  right  to  object  to  Its  being  considered  by 
the  master.  It  ahonld  hare  been  disregard- 
ed. The  creditors  are  not  bonnd  by  the  re- 
port and  order  confirming  It.  It  was  ex  parte, 
based  apon  incompetent  testimony,  and  not 
BUS  tallied  by  the  evidence.  These  exceptions 
are  therefore  sustained.  Gbcceptlons  11,  12, 
13,  and  14  make  the  point  that  Qie  special 
master  erred  In  holding  that  the  estate  of  M. 
Bf.  Hmnphrles  was  not  entitled  to  Interest  on 
$4,065.33,  the  amount  paid  Salinas  &  Son  out 
of  proceeds  of  sale  of  bis  Lndlridual  property 
to  satisfy  firm  debts.  There  Is  much  conflict 
of  authority  upon  the  question  whether  or  not 
one  partner  Is  entitled  to  interest  oncapltalad- 
vanced  over  and  above  his  proper  proportion 
to  the  partnership.  Vice  Chancellor  Sandford, 
of  New  Tork,  after  reviewing  and  discussing 
all  the  decisions  which  bad  been  rendered  at 
that  time  on  this  point,  reached  the  condu- 
slOD  that,  In  taking  an  account  between  part- 
ners, the  question  of  whetha  interest  should 
be  allowed  or  disallowed  must  depend  upon 
the  drcnmstancea  of  each  particular  case. 
Beacham's  Assignees  vi  Eckford's  Bx'rs,  2 
Sandf.  Cb.  116.  And  this  has  been  accepted 
as  tbe  true  principle  in  the  following  cases: 
Oyger's  Appeal.  62  Pa.  St  73;  Buckingham 
V.  Ludlum,  29  N.  J.  Bq.SSO;  Johnson  v.Harts* 
borne,  52  N.  Y.  173.  In  Oyger's  Appeal,  su- 
pra, Judge  Sharswood,  referring  to  the  opin- 
ion expressed  by  Vice  Chancellor  Sandford, 
says:  This  Beema  to  be  much  the  safest  prin- 
ciple to  adopt.  In  view  of  tbe  confidential  re- 
lation of  the  parties,  and  the  variety  and  com- 
plication of  such  accounts.  No  unbending 
rule  could  be  laid  down  which  would  not.  In 
particolar  Instances,  work  great  Injustice.' 
But,  admitting  that  the  special  master  has 
stated  the  rule  correctly  as  to  transactions 
inter  vivos  and  before  the  dissolution  of  part- 
nership, this  rule  should  not  be  applied,  under 
tbe  facts  and  drcnmstances  of  this  case. 
Here  the.  partnership  had  been  dissolved  by 
tbe  death  of  Humphries;  the  partnership  ef- 
fects were  amply  sufficient  to  pay  partner- 
ship debts;  and  yet  tbe  plaintiff,  both  sur- 
vivor and  administrator  of  the  estate  of  his 
deceased  partn^, permitted  the  propertyof  tbe 
individual  estate  of  latter  to  be  forced  to  sale 
to  pay  firm  debts.  TTnder  these  circumstan- 
ces, I  hold  that  tbe  estate  of  M.  M.  Hum- 
phries, deceased.  Is  entitled  to  interest  at  the 
rate  of  7  per  cent  per  annum  on  said  sum 
of  $4,055.33  from  the  date  of  payment.  These 
exceptions  are,  therefore,  to  this  extent  sus- 
tained. Tbe  eighteenth  and  nineteenth  ex- 


ceptions  make  the  point  that  the  special  mas- 
ter erred  in  not  finding  and  reporting— First, 
tiiat  R.  T.  Oee  should  be  charged  Interest  on 
the  cash  purchase  of  the  stock  of  goods  until 
the  date  of  the  report;  and,  second,  that  he 
should  be  Charged  Interest  on  annual  balances 
in  his  hands  as  survivor  from  January  1, 1887, 
to  date  of  report  The  plaintiff  was  permitted, 
upon  bis  petition  to  the  probate  court  to  re- 
tain the  stock  of  goods,  at  the  appraised  valu- 
Rtloa  of  $0,064.75;  and  the  testimony  shows 
that  he  appropriated  tbe  same  to  his  own 
use,  and  continued  in  tils  own  name,  and  for 
his  own  benefit  and  profit  the  mercantile 
business  of  the  late  firm  of  Gee  &  Humphries. 
The  proceedings  In  the  probate  court  which 
resulted  In  the  order  allowing  him  to  retain 
said  stock  of  goods  seem  to  have  been  irrego- 
lar,  but  he  wIU  not  be  permitted  to  say  that 
'said  proceedings  did  not  vest  him  with  titie 
to  the  goods.  He  took  them  at  tbe  appraised 
valuation,  and  appn^riated  them  to  his  own 
use.  If  be  had  sold  tbem  as  survivor  or  as 
administrator,  tbe  proceeds  of  sale  would 
have  been  immediately  applicable  to  the  pay- 
ment of  the  debts  of  tl)e  partn«8hlp,  or,  If 
there  were  no  debts,  one-half  of  such  pro- 
ceeds of  sale  should  have  been  paid  over  to 
the  estate  of  his  deceased  partner.  If  he  had 
appropriated  the  proceeds  of  sale,  he  would 
have  been  chargeable  with  Interest  on  same;' 
and  it  can  make  no  difference  that  Instead  of 
selling  the  goods  as  survivor  or  administrator, 
he  professed  to  keep  tbem  for  his  own  pur- 
poses. Interest  should  always  be  allowed 
when,  either  by  express  contract  or  by  Im- 
plication, it  Is  tbe  duty  ot  a  party  to  pay  over 
any  certain  sum  of  money  which  may  be  due 
without  any  previous  demand.  I  therefore 
hold  that  when  Ur.  Gee  received  the  stock  of 
goods,  and  appropriated  the  same,  under  the 
said  order  of  the  Judge  of  probate,  that  It 
was  bis  duty  to  pay  over  to  himself,  as  ad- 
ministrator of  his  deceased  partus,  one-half 
of  the  appraised  value  of  said  goods,  and  that 
he  must  now  be  charged  with  said  appraised 
value,  together  with  Interest  on  the  same.  As 
the  court  said  In  Simpson  v.  Feltz,  1  McCord, 
Eq.  213:  'When  one  keeps  the  funds  of  an- 
other in  his  hands,  the  presumption  is  that  he 
does  so  for  the  purpose  of  profit,  and  he  must 
therefore  pay  interest  on  It  Even  If  a  part- 
ner retains  funds  of  his  co-partner  In  his 
bands,  be  must  pay  interest'  These  excep- 
tions are  therefore  sustained.  I  have  already 
held  that  interest  Should  be  charged  on  an- 
nual balances  after  January  1, 1887,  as  claim- 
ed by  exception  0.  The  balance  on  January 
1st  of  each  year,  as  taken  from  the  cash  book 
of  Oee  &  Humphries,  appears  In  statement 
Exceptions  20  and  21  make  tbe  point  that  the 
fecial  master  erred  in  charging  M.  M.  Hum- 
phries with  $824.98  of  accounts  on  tbe  books 
against  bis  tenants.  The  testimony  of  R.  T. 
Oee  at  the  reference  of  September  21,  1886, 
as  to  this  matter,  was  incompetent,  under 
Code,  I  400,  and  cannot  be  considered  against 
the  creditors  now  objectini^  and  vpo  were. 
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Dot  Dotlfled  of  said  reference.  There  is  no 
other  testimony  which  shows  that  Humphries 
was  liable  for  these  accouBts.  These  excep- 
dona  are  sustained  upon  the  ground  that  there 
Is  no  evidence  to  sustain  the  charges.  It  was 
urged  In  the  argum^t  for  the  plaintiff  that 
the  order  of  this  court  of  date  March  12, 1891, 
appointing  the  special  master,  validated  and 
rendered  binding  the  said  testimony  of  R.  T. 
Gee,  against  all  parties,  whether  they  were 
otherwise  bound  by  said  testimony  or  not  I 
do  not  concur  in  this  view.  The  words  of 
the  order  are:  'Ordered,  further,  that  the  tes- 
timony heretofore  taken  before  the  master  be 
used  In  the  cause.*  This  provision  of  the  or* 
der  was  unnecessary,  as  what  It  directs  to 
be  done  would  have  been  done  If  It  had  not 
been  expressly  so  ordered.  Cooke  v.  Penning- 
ton, 9  S.  O.  83.  It  is  evident  that  the  purpose 
of  the  court  In  making  this  order  was  only 
to  provide  against  the  trouble  Incident  to  tak- 
ing the  testimony  de  novo.  If  any  one  had  sup- 
posed that  it  was  necessary  to  do  so,  and  to 
remove  any  doubt  on  that  point,  and  not  to 
pass  upon  the  question  of  competency  of  tes- 
timony which  had-  been  taken.  This  being 
my  construction  of  said  order,  exception  20  Is 
sustained.  Exception  23  Is  also  sustained. 
The  costs  and  ezpeoses  shonld  not  be  paid  'ont 
of  the  fund,'  but  one-half  thereof  should  be 
paid  by  R.  T.  Gee,  and  half  by  the  estate  of 
M.  H.  Humphries.  The  other  emeptlfnu  are 
overruled. 

"According  to  the  principles  herein  announ- 
ced, the  account  Is  stated  and  hereunto  annex- 
ed, showing  that  the  plalntlfl,  R.  T.  Gee,  is  In- 
debted to  the  estate  of  bis  intestate  In  the 
sum  of  $5,472.62.  The  account  is  made  up 
to  November  1,  1S96.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  plaintiff  is 
Indebted  to  the  estate  of  his  said  Intestate  in 
the  sum  of  $5,472.82,  and  that  he  pay  the 
same  Into  this  court,  together  with  Interest 
thereon  from  November  l,  1885,  and  that  he 
also  pay  one-half  of  the  costs  and  expenses  of 
this  case,  to  be  taxed  by  clerk  of  this  court 
It  Is  further  ordered  that  the  master  take  Into 
his  possession  the  store  fixtures  of  the  said 
Gee  &  Humphries,  of  every  description,  and 
after  giving  due  legal  notice  of  time  and  place 
of  sale,  according  to  law,  sell  the  same  at 
public  auction,  for  cash,  before  the  court- 
house door  at  Union,  8.  C,  on  sale  day  In 
February,  1886,  or  some  convenient  sale  day 
thereafter.  It  la  further  ordered  that  the 
master  also  sell  the  real  estate  of  the  said 
firm  of  Gee  &  Humphries  at  public  auction, 
before  the  courthouse  door  at  Union,  8.  O., 
on  sale  day  In  February,  188G,  or  some  con- 
venient sale  day  thereafter,  after  giving  dne 
public  notice  of  the  time  and  place  of  such 
sale  according  to  law  and  the  practice  of  this 
cotiit»  upon  the  terms  of  one-half  cash,  the  bal- 
ance on  a  credit  of  one  year,  with  Interest 
thereon  from  day  of  sale,  secured  by  the 
bond  of  the  purchaser  and  a  mortgage  of  the 
premises  sold;  that,  after  paying  his  fees 
and  the  expansei  of  said  sales  out  of  the  pro- 


ceeds thereof,  he  hold  the  balance  thereof  sub- 
ject to  the  order  of  this  court;  and  that  he 
make  full  report  of  this  proceeding  hereun- 
der, with  all  convenient  speed.  It  Is  further 
ordered  that  R.  T.  Gee  have  credit  for  the 
sum  of  fl71.84,  the  amount  paid  by  blm  to 
D.  A.  Townsend,  attorney,  or  any  amount 
that  may  be  due  In  distribution  to  Mrs.  Ann 
Bailey  and  Mrs.  Mattle  Scalfe,  who  w^ 
represented  him  at  the  time  of  said  pay- 
ment" 

The  testimony  (tf  R.  T.  Gee  at  the  reference 
of  September  21,  1886,  referred  to  in  the  de- 
cree, was:  "Mr.  Humphries  was  re.sponsl- 
ble  for  all  the  accounts  of  his  tenants.  It 
was  atways  understood  tliEt  he  was  responsi- 
ble." 

Munro  A  Munro.  for  appellant  J.  G. 
Wallace,  for  respondoitB. 

GARY,  J.  The  facts  of  this  case  are  fully 
stated  In  the  decree  of  his  honor.  Judge 
Earle;  and,  as  the  decree  will  be  incorporat- 
ed In  the  report  of  the  case,  it  is  not  neces- 
sary to  state  them  In  this  oplnlmi.  Although 
the  exceptions  are  quite  numerous,  they  raise 
but  three  questions,  as  was  said  by  appel- 
lant's attorney  during  the  argument  before 
this  court 

The  first  question  to  be  considered  Is  wheth- 
er there  was  error  on  the  part  of  the  circuit 
Judge  in  deciding  that  R.  T.  Gee  Is  charge- 
able with  Interest  on  the  appraised  value 
of  the  stock  of  goods  which  he  purchased  un- 
der the  proceedings' In  the  probate  court  from 
the  time  of  said  purchase.  When  Gee  pur- 
chased the  goods  as  aforesaid,  he  used  them 
In  his  indlvlduai  business.  As  owner  in  his 
Individual  right  he  was  entitled  to  all  the 
profits.  He  did  not  expend  the  pnr<^iase 
money  for  the  benefit  of  the  partnership 
which  had  existed  between  him  and  Hum- 
phries, and  It  Is  therefore  but  equitable  that  he 
should  be  charged  with  interest.  The  excep- 
tions raising  this  question  are  overruled. 

The  second  question  is  whether  the  circuit 
Judge  erred  In  refusing  to  charge  Hum- 
phries' estate  with  the  accounts  on  the  part- 
nership books  against  his  tenants.  This 
court  Is  satisfied  with  the  reasons  stated  by 
the  circuit  Judge  for  so  doing,  and  the  ex- 
ceptions raising  this  question  are  overruled. 

The  third  question  Is  whether  there  was  er- 
ror In  charging  R,  T.  Gee,  as  administrator 
of  Humphries'  estate,  with  Interest  on  the 
sums  paid  ont  of  Humphries*  estate  In  extin- 
guishing the  debt  due  A.  J.  Salinas  &  Sou 
by  the  partnership.  The  claim  of  A.  J.  Sa- 
linas ft  Son  was  against  the  partnership,  but 
was  secured  by  the  personal  bond  of  Hum- 
phries and  a  mortgage  of  his  real  estate. 
When  the  claim  was  paid  out  of  his  Individ- 
ual property,  his  estate  became  subrogated 
to  the  rights  of  A.  J.  Salinas  ft  Son,  as 
against  the  partnership  assets.  Interest 
should  be  allowed  on  said  payments.  Tlie 
exceptions  nUalng  this  questicm  are  mstaln- 
Digitized  by  VjOOglC 
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ed,  to  the  extent  tMt  tbe  clrcalt  Judge  waa 
In  MTor  In  charging  B.  T.  Gee,  as  adxoinla- 
trator,  with  the  whole  of  said  Intarest  Hav- 
ing reached  this  conclusion,  it  Is  neceBsaxy 
for  this  court  to  state  the  manner  In  which 
the  interest  is  to  be  calculated  acalnat  tSoB 
plaintiff.  The  case  itiiowB  that  Gee  com' 
menced  proceedings,  shortly  after  tlie  death 
of  Humphries,  to  marshal  the  assets,  and  tor 
an  accotmting  by  him  as  administrator.  Hie 
accountiag  between  Oee  and  the  estate  ot 
Huiuphrles  could  not  take  place  until  the  set- 
tlement of  the  partnership  Indebtedness, 
which  his  honor  says  was  on  January  1, 
1887.  He  uses  this  language  in  his  decree: 
"He  should  not  be  charged  interest  on  any 
money  recHved  by  him  as  snrTlTor,  or  on 
annual  balances  in  his  hands  as  such  sur- 
TlTor,  until  he  had  received  enough  to  pay 
the  firm  debts,  which,  it  was  admitted,  was 
on  January  1,  1S8T;  for  it  does  not  appear 
that  prior  to  that  time  he  kept  unnecessarily 
arm  money  on  hand,  and  allowed  firm  debts 
to  draw  interest,  or  that  he  used  the  money 
for  his  own  profit  and  benefit  until  after  the 
said  1st  day  of  January,  1887."  Interest 
should  be  calculated  on  tiie  appraised  value 
of  the  goods  bought  by  R.  T.  Gee  as  afore- 
said up  to  the  Ist  of  January,  1887.  Inter- 
est should  also  be  calculated  on  the  sums 
paid  in  extinguishing  the  debt  due  A.  J, 
Salinas  &  Son  up  to  that  date,  hut,  as  the 
estate  of  Humphries  became  subrogated  to 
the  rights  of  A.  J.  Salinas  &  Son  as  against 
the  partnership  assets,  the  effect  of  allow- 
ing interest  on  the  claim  against  the  part- 
nership assets  is  to  make  B.  T.  Gee  charge- 
able, as  the  administrator  of  Humphries' 
estate,  with  only  one-half  of  the  Interest 
then  due.  ^e  Indebtedness  of  Humphries 
to  the  firm  should  then  (January  1,  1887)  be 
deducted  from  the  amount  due  his  estate. 
This  court  agrees  with  the  circuit  Judge  tliat 
Interest  should  be  charged  on  annual  bal- 
ances after  the  1st  of  January,  1887.  It  Is 
the  Judgment  of  this  court  that  the  Judgment 
of  the  circuit  court  be  modified  In  accord- 
ance with  the  iMinelples  herein  stated. 

JONBS.  J.,  concura 

McIVER,  O.  J.  (dissenting).  Being  unable  to 
concur  in  all  of  the  conclusions  reached  by 
Mr.  Justice  GARY,  I  propose  to  state  briefly, 
without  elaborating  the  argument,  the  points 
ai>on  which  I  differ  with  him: 

1.  It  seems  to  me  that,  under  the  order  of 
bla  honor.  Judge  Witherspoon,  bearing  date 
12tb  of  March,  1891,  to  which  no  exception 
was  taken,  all  parties  were  precluded  from 
making  any  objection  to  the  competency  of 
tbe  testlmimy  taken  by  the  master  under 
prevlona  orders  In  the  cause;  for  that  order 
distinctly  dedares  "that  the  testimony  taken 
before  Hie  master  be  used  In  the  cause." 
That  order,  having  been  acquiesced  In  by  all 
parties.  Is  condusive  and  binding  upon  all 
the  parties.   U  It  was  expected  or  desired  to 


raise  any  question  aa  to  the  competemgr  of  ■ 
any  ot  the  testimony  so  taken,  it  was  neces- 
sary for  Uie  parties  so  desiring  to  have  then 
raised  the  question  as  to  the  competency  of 
some  or  all  of  such  testimony,  by  Insisting 
nptm  the  Insertion  of  tiie  words  "subject  to 
any  objection  as  to -Its  ctHupetency,"  or  some 
such  qualifying  words;  and  not  having  dcHie 
80,  eitiier  by  noting  an  exception  to  the  orAer 
or  otherwise,  they  must  now  be  regarded  as 
having  assented  to  tbe  use  of  such  testimony 
upon  the  reference  provided  for  by  said  or- 
der. 

2.  I  have  grave  doubts  whether  Interest 
should  have  been  allowed  one  partner  against 
the  other  until  tbe  partnership  debts  were 
settled,  for  It  was  then,  and  then  only,  that 
It  could  be  definitely  ascertained  what  amount 
was  due  by  one  partner  to  the  other  on  ac- 
count of  the  partnership  affairs.  I  do  not 
mean  to  say  that  In  no  case  should  Interest 
be  cliarged  against  tbe  survivor  of  a  partner- 
ship on  amounts  received  by  a  survivor  on 
account  of  partnership  assets,  for  there  may 
be  cases  in  which  the  survivor  has  Xteen 
guilty  of  such  unwarrantable  delay  In  set- 
tling the  partnership  debts  as  would  Justify 
a  charge  of  interest;  but  I  see  nothing  In 
this  case  which  would  either  call  for  or 
Justify  the  application  of  such  exceptional 
rule.  It  seems  to  me,  therefore,  that  tbe 
proper  mode  of  settlement  is  to  charge  no 
Interest  until  the  Ist  day  of  January,  1887, 
when  it  seems  to  be  agreed  that  aU  of  the 
partnership  debts  were  paid;  then  ascertain 
the  amount  received  by  plaintiff  both  from 
tbe  partnership  assets  and  from  the  estate  of 
his  deceased  co-partuer,  Including  therein  tbe 
amount  paid  on  the  Salinas  debt  from  the 
proceeds  of  the  sales  of  the  deceased  part- 
ner's Individual  property,  in  excess  of  the 
amount  received  by  the  deceased  partner, 
and  let  such  excess  bear  Interest  from  the 
1st  day  of  January,  1887,  or,  rather,  let  the 
amount  of  such  excess  be  charged  to  the 
plaintiff  in  his  account  as  administrator,  to 
he  accounted  for  under  Uie  roles  govenilng 
such  accounting. 

But,  if  I  am  wrong  in  the  foregoing  views, 
then  I  do  not  think  that  the  plaintiff  sbonld 
be  charged  witli  Interest  either  upon  the 
whole  or  one-half  of  the  appraised  value  of 
the  stoc^  of  goods  taken  by  him  at  such  ap- 
praised value;  but,  If  Interest  la  to  be  char- 
ged at  all,  the  interest-bearing  amount  should 
be  determined  by  ascertaining  the  amount  of 
the  excess  which  plaintiff  had  up  to  that 
time  received  from  the  [tartnership  assets 
over  and  above  the  amount  which  had  been 
received  by  the  other  partner,  and  such  ex- 
cess should  be  tbe  interest-bearing  amount. 
So,  too,  I  do  not  think  that  the  plaintiff 
should  be  charged  with  Interest  on  the 
amount  paid  on  the  Salinas  debt,  but.  If  in- 
terest Is  to  be  charged  at  all,  It  should  be 
only  upon  the  amount  of  the  excess  received 
by  plaintiff  over  and  above  the  amount  re- 
ceived by  the  other  partner 
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lag  from  racb  lut-mentioned  amoxuit  the 
amount  paid  on  the  Salinas  debt  from  the 
proceedB  of  tibe  sale  of  the  Indlrldnal  prop- 
erly of  Humphrlea.  But  In  my  judgment,  u 
I  have  Bald  abore,  I  do  not  think  that  plain- 
tiff Is  chargeable  at  all  with  Interest  until 
after  the  let  of  January,  1887.  I  think,  th&n- 
fore,  that  the  Judgment  ot  tbe  drcoit  court, 
In  80  far  aa  It  conflicts  with  the  foregoing 
TiewB,  should  be  rerersed;  and  the  case  re- 
manded to  that  court,  to  be  determined  upon 
the  principles  herein  announced.  Inasmudi 
as  the  cocrt  is  equally  divided  as  to  the  fore- 
going views,  no  judgment  In  accordance 
therewith  can  be  rendered,  and  therefore  I 
tWnk  that  the  Judgment  of  the  circuit  court 
should  at  leadt  be  modified  In  accordance 
with  the  views  presented  by  Mr.  Justice 
GAitY  In  his  opinion,  which  la  concurred  In 
by  Mr.  Justice  JONES.  Under  these  circum- 
stances, the  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  modified  as 
directed  In  t3i6  (pinion  of  Mr.  Justice  GABY, 
and  Qiat  the  case  be  remanded  to  that  court 
with  Instructions  to  carry  Into  effect  Bach 
modlflcatl<Mi. 

POPB,  J.,  concurs. 


(4S  s.  0.  MB) 

STATB  V.  OARTBB. 
(SnpFeme  Court  of  South  OaroUna.  .^ril  26, 
1S97.) 

ABSOIT— WUT  COSBTITUTEB  — lUDJOTKMHT  — 

AI.LKOATIOK  OF  OWXBRSHIP. 

1.  B7  Code  Gr.  Proc  i  140,  one  who  wUI- 
fuliy  seta  fire  to  a  building  ''within  the  cnr- 
tilage  *  *  *  of  any  house  or  room  wherein 
persons  habitually  sleep,  whereby  such  dwell- 
ing house  or  sleeping  apartment  shall  be  en- 
dangered," may  be  sentenced  to  death.  See* 
tion  143  provides  that,  with  respect  to  the 
crimes  of  arson,  any  house,  ontbonae,  or  shed, 
in  which  a  person  sleeps  with  a  view  to  protect 
the  property,  shall  be  deemed  a  dwelling  house; 
and  of  such  dwelling  house,  or  of  any  other 
dwelling  house,  the  outhouses,  sheds,  etc.,  ap- 
purtenant thereto,  shall  be  deemed  parcels. 
Hdd,  that  setting  fire  to  the  dwelling  house  it- 
self, as  well  Bs  to  the  parcels  thereof.  Is  arson, 
within  the  penal^  of  section  140. 

2.  An  inaictment  for  arson  may  aU^  the 
dwelling  house  to  be  that  of  the  person  oeen- 
pylng  It  as  such,  or  of  tht  real  owner. 

Appeal  from  general  eeaslone  circuit  court 
ia  AbbevUle  county;  Bmeet  Guy,  Judge. 

Bandolph  darter  was  convicted  of  axBon, 
and  appeals.  Afllrmed. 

Oraydon  &  Oraydtm,  fbr  appellant  M.  F. 
Ansel,  for  the  Stata 

GABY,  A.  J.  The  defendant  was  Indicted 
for  arson  in  setting  fire  to  and  burning  the 
dwelling  house  of  S.  L.  Morris.  TestlmMiy 
was  offered  tending  to  show  that  the  house 
burned  belonged  to  S.  L.  Morris,  who  lived 
in  New  York,  but  was  occupied  as  a  dwelling 
bouse  by  B.  W.  Cowan,  who  bad  leased  It  for 
a  ^erm  of  five  years  from  S.  L.  Morris.  The 
defendant  was  convicted  of  anon,  and  rec- 


ommended to  the  mercy  of  the  court;  where- 
upon be  was  sentenced  to  a  term  ot  five 
years,  at  hard  labor,  in  the  state  penitentiary. 
The  defendant  appended  upon  exceptions,  the 
first  ot  which  Is  as  follows:  (1)  "Because 
his  honor  erred  in  ordering  the  Juror  John  E. 
Brownlee  to  stand  aside  cm  the  ground  that 
he  was  opposed  to  capital  punishment,  the 
same  not  being  a  capital  felony,  and  tbe 
defendant  having  exhausted  bis  challenges 
before  the  said  Juror  was  called."  The  fol- 
lowing statement  appears  In  the  case:  "While 
the  Jury  was  being  impaneled,  and  after  the 
defendant  had  exhausted  his  challenges,  John 
E.  Brovrnlee,  one  of  the  Jurymen  in  attend- 
ance upon  the  court,  was  called  to  the  book, 
and,  upon  request  of  the  acting  solicitor, 
was  examined  by  the  court  npcm  his  voir 
dire.  In  answer  to  question  by  the  Judge, 
the  Juror  stated  that  he  was  opposed  to  cai>- 
Ital  pnnlsbmnit,  and  was  about  to  be  or- 
dered to  stand  aside,  when  his  attorneys  ob- 
jected, and  stated  to  the  court  that  the  de- 
fendant was  not  being  tried  for'  a  capital 
felony,  and  therefore  the  fact  that  the  Juror 
was  opposed  to  capital  punishment  was  not 
sufficient  ground  to  stand  him  aalde.  The 
presiding  Judge  stated  that  It  was  a  capital 
offense,  and  ordered  the  Jnroc  to  stand  aside." 
-Section  140  of  the  Code  of  Criminal  Proce- 
dure is  as  follows:  "The  willful  and  malldoua 
setting  fire  to  or  burning  any  bouse,  of  what- 
ever name  or  kind,  wlthbi  the  curtilage  or 
common  enclosnre  of  any  house  or  room 
wherein  persons  habitually  sleep,  whereby 
any  such  dwelling  house  or  sleeping  apart- 
ment shall  be  endangered;  •  «  •  the  per- 
son setting  fire  to  or  burning  any  such  house  as 
aforesaid  •  •  •  shall,  upon  conviction, 
suffer  death  by  hanging,  in  the  same  form 
and  manner  as  Is  now  provided  by  law  tor 
willful  murder:  provided,  however,  that  In 
each  case,  when  the  prisoner  Is  found  guilty, 
the  Jury  may  find  a  special  verdict,  recom- 
mending him  to  the  mercy  of  the  court, 
whereupon  the  punishment  shall  be  imprison- 
ment In  the  puiitentiary  with  hard  labor  for 
a  term  not  less  than  ten  years."  This  sec- 
tion, however,  la  to  be  construed  in  connec- 
tion with  section  143,  Code  of  Criminal  Pro- 
cedure, which  Is  as  follows:  "With  re^>ect 
to  the  crimes  of  burglary  and  arson,  and  to 
all  criminal  offenses  which  are  constituted  or 
aggravated  by  being  committed  In  a  dwelling 
house,  any  house,  outhouse,  apartment,  build- 
ing erection,  shed  or  box,  In  which  there 
sleeps  a  proprietor,  tenant,  watchman,  <derk, 
laborer,  or  person  who  lodges  there,  with  a 
view  to  the  protection  of  prt^erty  shall  be 
deemed  a  dwelling  house;  and  of  such  a 
dwelling  house,  or  of  any  other  dwelling 
house,  outhouses,  buildings,  sheds,  and  erec- 
tions, which  are  within  two  hundred  yards 
of  it,  and  appurtenant  to  it,  or  the  same  es- 
tablishment, of  which  it  Is  an  appurtenance, 
shall  be  deemed  parcels."  These  sections 
show  that  the  willful  and  malicious  setting 
fire  to  or  burning  t^e  ^^welJU^^i^g^of 
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tbe  bouses,  etc.,  just  mentioned,  constitutes 
the  same  crime.  Tbe  words  "dwelling 
house"  embrace  all  the  houses,  etc.,  afore- 
said, which  are  made  parcels  thereof.  It 
would  be  a  strained  construction  to  hold  that 
the  willful  and  malicious  setting  Are  to  or 
burning  the  parcel  of  a  dwelling  bouse  would 
be  arson,  and  that  It  would  not  be  arson  to 
btun  the  dwelling  house  itself.  This  excei^ 
tion  is  therefore  OTerruled. 

The  second  and  third  exceptions  are  as  fol- 
lows: "(2)  Because  his  honor  erred  In  refusing 
to  charge  the  Jury,  at  the  request  of  the  de- 
fendant. In  the  f(^owing  words:  That  ai^on 
Is  an  offense  against  the  security  of  the  hab- 
itation, and  regards  the  possession  rather 
than  tbe  propraiy.  Tbe  house  must  not, 
therefore,  be  described  as  the  house  of  the 
owner  of  the  fee.  If  in  fact,  at  the  time,  an- 
other  has  the  actual  occupancy,  but  it  must 
be  descrlt>ed  as  the  dwelling  house  of  him 
whose  dwelling  it  then  is.*  (3)  Because  his 
honor  erred  In  refusing  to  charge  the  Jury, 
at  the  request  of  the  defendant,  in  tbe  fol- 
lowing words:  That  If  the  Jury  believed 
from  the  evidence  that,  at  the  time  the  dwell- 
<ng  house  In  question  was  burnt,  it  was  not 
occupied  as  a  dw^ng  house  by  S.  L.  Morris, 
named  in  the  Indictment  as  the  owner,  but 
was  so  occupied  by  some  one  else,  then  they 
must  acquit  the  defendant*  **  Arson  and  bur- 
glary are  both  crimes  against  the  habitation, 
and  what  was  said  by  Mr.  Chief  Justice  Mc- 
Iver  In  tbe  case  of  State  t.  Trapp,  17  S.  O. 
467,  which  was  a  case  burglary,  Is  appli- 
cable to  this  case,  to  wit:  "So  far  as  we 
can  perceive,  there  are  only  two  reasons  for 
requiring  the  own^hip  of  the  house  to  be 
stated  In  an  Indictment  for  burglary:  (1) 
For  tbe  purpose  of  showing  on  the  record 
that  the  house  alleged  to  have  been  broken 
Into  was  not  the  dwelling  house  of  the  se- 
en^. Inasmuch  as  one  cannot  commit  the 
offense  of  burglary  by  breaking  into  his  own 
house;  (2)  for  the  purpose  of  so  identifying 
the  offense  as  to  protect  the  accused  from  a 
seCMid  prosecution  Cot  the  same  offense. 
Hence,  when  the  ownership  Is  alleged  to  be 
in  a  person  who  is  not  the  accused,  and  that 
all^iation  is  proved  upon  the  trial,  the  rea- 
son of  this  requirement  seems  to  be  fully 
met"  Tbie  view  Is  sustained  by  the  case  of 
State  V.  O^land,  46  S.  O.  13,  which  was  a 
XAse  of  arson.  The  indictment  may  allege 
the  dwelling  house  to  be  that  of  the  person 
occupying  it  as  such  or  of  the  real  awa&e 
thereof.  These  exceptions  are  therefore 
overruled. 

The  fourth  exception  Is  as  follows:  "Be- 
cause his  honor  erred  In  charging  the  Jury  as 
foUows:  The  question  of  title  cannot  «iter 
into  it  It  is  not  for  you  to  try  whether  It 
was  the  dwelling  house  of  A.  or  B.,  but  Is  It 
the  dwelling  house  of  another  person?  Arson 
Is  the  burning  of  a  dwelling  house  of  some 
other  person,  and  you  are  not  to  try  the  ques- 
tton  of  propwty.  Is  It  the  dwelling  bouse 
of  KMme  oQier  penoa,  or  Is  It  the  dwdUng 


house  of  tbe  person  named  In  the  Indict- 
ment? The  Indictment  can  be  framed  by 
naming  either  the  tenant  or  the  owner  of  It 
In  feeslmple  title,  if  that  owner  is  not  liv- 
ing there,  but  Is  elsewhere.' "  He  case 
shows  that  tbe  title  of  tbe  property  is  admit- 
ted to  be  In  S.  L.  Morris;  furthermore,  wben 
the  charge  Is  c<msidered  as  a  whole,  it  is  evi- 
dent that  It  conformed  to  the  views  which  are 
herein  announced.  This  exception  is  also 
that  tlM  Judgment  of  the  circuit  court  be  af- 
flrmedL 

(M  Ts.  son 

TATLOE  et  aL  v.  MAHONBT.t 
Supreme  Court  of  Appeals  of  yirgtnla.  April 
8,  1897.) 

AssiamcxKT  ros  Bkxetit  or  Cbbditobs— Fkadd 
— RiMOVAL  or  Trostbb. 

1.  A  trust  deed  for  the  benefit  of  creditors  Is 
not  fraudulent  on  its  face,  merely  because  It 
authorizes  tite  trustee  to  carry  on  the  grantor'B 
bnslness,  and  does  not  in  terms  direct  bim  to 
sell  when  required  by  the  creditors  secured 
the  deed,  since  the  trustee  is  required  by  Code^ 
i  2442,  to  kJ  at  the  instance  of  such  crediten. 

2.  A  trust  deed  for  the  benefit  of  creditors  Is 
not  fraudulent  because  of  the  unfaithfulness  of 
the  trustee,  unless  such  unfaithfulness  resulted 
from  the  carrying  out  of  its  provisions  aeeord* 
ing  to  their  appuent  intent 

8.  On  application  to  set  aside  as  vidd  for 
fraud  a  trust  deed  for  the  benefit  of  creditors, 
It  Is  in  the  dlscradon  of  tke  court  to  remove  the 
trustee,  thongh  tlM  deed  be  sustataied. 

Aj)peal  from  corpoiHtkm  court  of  Norfolk. 

Creditors*  blU  by  Jcbsx  Mahoney  against  8. 
1.  Taylor  and  others.  Vnm  decrea  setting 
aside  a  deed  of  tmst  and  granting  other  re- 
lief, defandants  appeal.  Beyersed. 

Borland  &  WlUcox,  for  appellants.   Q,  H. 
Dinard  and  Geo.  Mclntosli,  fbr  appellee. 

OARDWKLL,  J.  Tbis  case  Is  as  follows: 
S.  J.  Taylor,  conducting  a  barroom  and  liquor 
business  In  tbe  city  of  Norfolk,  under  the 
style  and  firm  name  of  S.  J.  Taylor  &  Ca, 
being  lns(rfvent,  on  the  18  th  day  of  December, 
1893,  executed  a  deed  of  trust  to  S.  Marx, 
trustee,  conveying  certain  real' estate  In  Vir- 
ginia and  In  North  Carolina,  and  his  stock  of 
liquors,  cigars,  etc,  In  his  place  of  business, 
129  and  131  Church  street,  in  tbe  city  of  Nor- 
folk, to  secure  certain  creditors  named  there- 
in, making  a  preference  as  to  six  dasses,  and 
in  the  seventh  securing  aU  other  creditors  of 
tbe  grantor  ratably.  Tbe  deed  contains  this 
clanse:  "And  for  the  more  perfect  carrying 
out  and  execution  of  this  trust  and  the  pro- 
TislooB  thereof,  the  said  trustee,  hereinbefore 
named,  shall  hare  the  power,  at  his  election, 
to  dispose  of  said  property  by  public  auction, 
afttf  reasonable  notice,  or  ^vate  sale,  and 
he  shall  also  be  at  liberty  to  dispose  of  tbe 
goods  and  pn^ierty  contained  In  and  upon 
Un  inemlses  Mos.  128  and  ISl  Gbnrch  street 
by  retail,  and  In  tbe  ordinary  course  of  trade, 
and  for  tbat  purpose  may  ems3oy  socta  derk 

1  Rehearing  denied,  * 
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nr  clerks  and  otber  employ^  as  be  may 
think  necessary,  and  allow  them,  as  compen- 
sation for  their  services,  sncb  sum  or  sums 
of  money,  out  of  the  proceeda  of  sale,  u  shall 
be  reasouahle  and  Just" 

The  deed  does  not  provide  for  a  sale  by  the 
trustee  of  the  property  conveyed  therein 
when  required  so  to  do  by  the  creditors  se- 
cured, and  the  trustee  took  charge  of  the  busi- 
ness conducted  by  his  grantor  at  Nos.  129 
and  131  Ohurch  street,  and  conducted  the 
same,  employing  the  grantor  as  clerk  or  sales- 
man In  the  conduct  of  the  business  until  some 
time  In  November,  1804,  replenlBbliig  ttie 
stock  from  time  to  time. 

On  the  24th  day  of  NovMuber,  ISM,  the  ap- 
pellee, John  Mahoney,  plaintiff  in  the  court 
below,  who,  as  a  wholesale  liquor  dealw,  had 
Deen  seUlng  liquors  and  other  supplies  to 
Marx,  trustee,  from  the  time  the  latter  took 
charge  under  the  deed  from  S.  J.  Taylor,  and 
a  creditor  secured  in  the  seventh  clause  of  the 
deed,  filed  his  bill  for  himself  and  such  other 
creditors  of  Taylor  as  might  make  themselves 
parties  to  the  suit,  aileglng  that  the  deed  to 
Marx,  trustee,  was  made  for  the  benefit  of 
S.  J.  Taylor  himself,  and  not  for '  his  cred- 
itors; that  it  was  made  with  Intent  to  delay, 
hinder,  and  defraud  complainant  and  other 
creditors  of  Taylor;  that  this  fraudulent  In- 
tent appears  both  on  the  face  of  the  Instru- 
ment and  from  the  lapse  of  time  and  manner 
of  conducting  the  business  and  trust  by  Tay- 
lor and  Marx,  trustee;  and  that  the  deed  Is 
fraudulent  and  void. 

Upon  this  bill,  the  answer  of  defendants 
Taylor,  and  Marx,  trustee,  and  exhlMts  there- 
with, the  court  below  appointed  a  recover  to 
take  charge  and  rent  out  the  real  estate  con- 
veyed In  the  deed,  and  to  sell  the  personal 
property  not  later  than  January  1,  1895,  till 
which  date  the  receiver  was  authorized  to 
sell  the  Btodc  of  merchandise  and  otb&e  pa>- 
Bonal  property  at  Noa.  129  and  131  Church 
street  privately,  by  retail;  and  later  on,  upon 
the  papers  formerly  read  and  the  answers 
of  cradltora  preferred  In  the  deed,  the  cause 
was  refemd  to  a  commissioner  to  take  an  ac- 
connt  of  the  property  conveyed  In  the  deed, 
the  amount  and  jiorlorlty  of  all  Ueoa  thereon, 
and  to  report  all  and  other  matters  pertinent 
to  the  cause. 

In  rp'-'jonse  to  this  decree  the  commlsslDn- 
ers,  among  other  things,  reported  that  there 
was  a  personal  Uablllty  upon  8.  BCaix,  trus- 
tee, for  profits  made  from  Uie  nae  of  the  trust 
assets  In  bnslneBS  to  the  amount  of  $2,161^ 
to  which  the  creditors  of  Taylor  were  «itl- 
tled.  Upon  this  report  and  a  supplemental 
report,  vrhlcb,  In  the  view  we  take  of  the 
ease,  need  not  be  specially  noticed,  the  court 
below,  treating  the  deed  of  assignment  from 
S.  J.  TE^Ior  and  Marx,  trustee,  as  frandn- 
lent  and  rold,  lUlowed  to  S.  J.  Taylor  the 
homestead  exemption  ont  of  the  property  con- 
veyed in  the  deed;  decreed  against  S.  3. 
T^^Ior  and  Marx,  trustee.  Jointly  and  sev- 
erally, for  the  sum  of  ^151,88,  with  Interest 


thereon  from  the  15th  day  of  April,  1896,  tm 
paid,  and  required  them  to  deposit  the 
amount  In  the  Citizens'  Bank  of  Norfolk  to  the 
credit  of  the  court,  to  be  appropriated,  as  far 
as  might  be  necessary,  to  the  satisfaction  of 
the  claims  of  creditors;  and  directed  the  com- 
missioners of  the  court  appointed  for  the  piuv 
pose  to  make  sale  of  the  residue  of  the  prop- 
erty conveyed  In  the  deed  to  Marx,  trustee; 
and  gave  preference  to  the  claim  asserted  by 
Mahoney.  and  others  who  filed  petitions  in 
the  cause,  over  the  creditors  preferred  In  the 
deed. 

This  court  Is  of  opinion,  first,  that  the  deed 
from  Taylor  to  Marx,  trustee,  is  not  fraudu- 
lent on  Its  face,  and  should  not  have  been  de- 
clared void  for  that  reason.  It  is  not  unfre- 
quently  the  case  that  an  assignment  of  a 
stock  of  goods  or  merchandise  Is  made  with 
the  stipulation  that  the  trustee  may  continue 
the  business  so  as  to  dispose  of  the  stock  In 
the  due  course  of  business,  and  this,  of  itself, 
does  not  make  the  assignment  void;  nor  is 
the  fact  that  the  deed  does  not  In  express 
terms  provide  for  a  sale  by  the  trustee  of  the 
property  conveyed,  when  required  so  to  do 
by  the  creditors  secured,  sufficient  of  Itself 
to  render  the  deed  void.  Section  2142  at  the 
Code  amply  provides  for  a  sale  of  the  prop- 
erty by  the  trustee  when  there  is  default  In 
the  payment  of  the  debt  or  debts  secured, 
etc.,  and  he  is  required  to  s^  by  such  cred- 
itor or  creditors. 

Second.  The  evidence  does  not  establish 
fraud  and  collusion  between  the  grantor  and 
the  trustee  with  that  certainty  and  clearness 
with  which  the  law  requires  fraud  to  be 
proven,  and  the  deed  ought  therefore  to  have 
been  upheld  as  a  valid  deed.  The  question 
Is  not  whether  the  trustee  might  prove  un- 
faithful, or  did  In  fact  prove  unfaithful,— a 
contingency  of  which  there  Is  no  Intimation 
in  the  deed,— but  whether  the  provisions  In 
the  deed,  If  carried  out  according  to  their  ap- 
parent Intent,  would  be  fraudulent  In  their 
operation.  Peters  t.  Bain.  133  IT.  S.  670,  10 
Sup.  Gt  354. 

Third.  The  evidence  does  show  miBmanage- 
ment  of  the  trust  by  the  trustee,  and  the 
court,  having  taken  contnd  of  the  subject, 
onght  to  have  proceeded  to  administer  the 
trust  for  the  benefit  of  the  creditors  secured. 

Fourth.  The  decree  against  the  trustee  was 
not  warranted  upon  ttie  evidence.  The  com- 
missioner should  have  been  required  to  settle 
the  trustee's  accounts  chargli^  him  with  re- 
ceipts, and  crediting  him  by  such  iffoiter  dis- 
bursements as  he  could  show  he  had  made, 
and  the  conrt  should  have  decreed  against 
him  only  for  such  balance  as  appeared  In  his 
hands. 

Fifth.  The  deed  bdng  vaUd,  the  grantor 
was,  of  course,  entitled  to  no  homestead,  and 
that  subject  is  eliminated. 

Sixth.  The  question  of  continuing  the  trus- 
tee named  In  the  deed  In  diarge.  under  the 
ch-cumstances,  was  in  the  sound  discretion  of 
the  court  It  should  proceed-at  once  to  wind 
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up  the  tmst  by  selling  tbe  property  by  some 
one  appointed  for  that  pnrpoee,  and  dlsbnn- 
log  the  proceeds  to  the  creditors  In  tbe  order 
of  priority  named. 

The  decrees  appealed  from  must  be  revers- 
ed, and  the  cause  remanded,  to  be  proceeded 
irlth  In  conformity  with  the  foregoing  Tlewa. 


(U»  N.  c.  nm 

OABDON  T.  McOONNIILL. 
ifiajfcena  Oonrt  of  North  Carolina.  A.pM  80, 
1807.) 

SUXDBK  or  TlTLI. 

Plaintlfr  in  an  action  tor  slander  of  title 
most  show  the  falsity  of  the  words  published, 
the  maliciouB  intent  with  whidi  they  were  ut- 
tered, and  pecuniary  loss. 

Appeal  from  superior  court,  day  coun^; 
Bryan,  Judge. 

Action  by  O.  B.  Cardon  against  W.  B,  Mc- 
ConnelL  From  a  Judgment  of  nonsuit  at  the 
dose  of  plaintiff's  eridence,  he  appeals.  Af- 
firmed. 

7.  W.  Cooper,  for  ftppeUant  MacRae  & 
Day,  for  appellee. 

FAIBCLOTH,  a  J.  ThlB  action  la  tor  slan- 
dering title  to  real  proper^.  The  plaintiff 
alleges  that  he  had  title,  and  ttad  negotiated 
a  good  sale,  when  the  defendant  Interfered, 
aad  faladly  and  malldously  mlBrepresented 
the  plaintffTs  title,  and  on  that  account  the 
plaintiff's  sale  failed,  and  he  waa  damaged. 
The  defendant  averred  that  he  had  an  In- 
terest In  the  land,  that  he  in  good  faiHi  as- 
serted his  claim,  and  sold  his  interest  to  an- 
other party.  The  deed  relied  upon  as  de- 
vesting tbe  defendant's  Interest  in  the  land 
contains  these  words  In  the  habendum 
dauae:  *^  have  and  to  hold  to  tbe  said 
Ledford,  bis  heirs  and  assist  forever;  to- 
gether with  all  the  woods,  waters,  and  one- 
half  of  tbe  minerals,"  et&  At  tbe  close  of 
tbe  plaintiff's  evldraice  the  conrt  held  that 
he  could  not  recover,  among  other  reasons, 
because  there  was  not  sufficient  eviduice  to 
Bostaln  the  second  Issue,  which  was  In  these 
words:  *Did  the  defendant  falsely  and  ma- 
lldously  intert&te  wltb  Uie  plalntUTB  sale  to 
A  H.  Isbell  or  his  assigns,  and  falsely  and 
malldouBly  dander  tbe  plaintiff's  title  as  al- 
lied?" We  express  no  opinion  on  the  titie, 
as  the  case  turns  upon  the  suffldency  of  the 
evidence  in  support  of  the  second  Issue. 
Slander  of  title  of  property  may  be  commit- 
ted and  published  orally  or  by  writing,  print- 
ing or  otherwise,  and  the  gist  of  the  action 
Is  tbe  special  damage  snst^ned;  and,  unless 
tbe  plaintiff  shows  the  faldty  of  the  words 
pnbUslied,  the  maUdons  intent  with  which 
tbey  were  uttered,  and  a  pecuniary  loss  or 
In]ur7  to  binuelf,  be  cannot  maintain  the 
action.  £F  Ibe  alleged  infirmity  of  the  titie 
ezlscs,  the  action  will  not  lie,  however  mali- 
cious the  Intent  to  Injure  may  have  been, 
buauae  no  one  can  be  punished  In  damages 
Cor  ipeoking  the  truth.   It  Is  esswitlil  to 


the  action  that  the  words  be  maliciously  ut- 
tered, and  wltb  Intent  ,  to  fn;jure;  and  tbe 
burden  of  proving  such  malice,  express  or 
implied,  rests  upon  the  plaintiff.  If  he  can 
show  that  the  utterances  were  not  made  In 
good  faith  to  assert  a  real  claim  of  title,  or 
facts  and  circumstances  that  warrant  such' 
an  Inference,  thai  malice  may  be  faliiy  Im- 
plied. If  the  defendant  should  assert  title 
to  the  property  In  question,  or  to  some  in- 
terest tberein,  which  turned  out  to  be  un- 
founded, malice  will  not  be  presumed  from 
such  a  fact,  because  malice  must  be  shown 
as  a  substantive  fact.  It  is  the  duty  of  one 
believing  that  he  has  such  a  claim  or  interest 
to  proclaim  and  assert  it  when  a  sale  Is  in 
contemplation  by  another,  in  order  tiiat  in- 
nocent persons  may  not  be  deceived  or  mis- 
led to  their  Injury.  If  one  be  inquired  of, 
he  most  speak  the  truth  as  he  understands 
It  and  believes  it  to  be.  If  he  Is  present  at 
a  public  sale  of  property  claimed  by  himself, 
he  must  spealc  for  the  protection  of  pur- 
chasers, or  he  will  be  forever  estopped.  If 
at  last,  upon  Investigation,  the  defendant 
fails  to  show  any  title  or  Interest  in  posses- 
sion or  in  remainder,  still,  if  his  acts  were 
done  In  good  faith  at  tbe  time  he  spoke,  no 
action  will  lie.  The  plaintiff  claiming  dam- 
ages must  show  malice;  that  there  was  no 
probable  cause  for  the  defendant's  belief; 
that  he  could  not  honestly  have  entertained 
such  belief,  mie  prevention  of  a  sale  by 
the  assertion  of  a  claim  by  A.,  although  un- 
founded, is  not  actionable  unless  It  be  Icnow- 
tngly  bottomed  on  fraud.  4  Coke,  18;  4 
Burrows,  2422.  On  this  subject  generally, 
see  Townsh.  Stand.  &  L.  Isbdl,  who  contract- 
ed wltb  the  plaintiff,  refused  to  complete  his 
contract,  because  his  principal  doubted  the 
title,  and  was  bo  advised  by  counsel.  Look- 
ing carefully  at  the  evidence,  we  agree  wltb 
his  honor  that  there  was  not  evidence  of 
falsehood  and  malice  sufficient  to  be  sub- 
mitted to  the  Jury.  Affirmed. 


(UO  K.  a«U} 

CITY  OP  CHARLOTTB  v.  SHBPAKD  et  al. 

(Supreme  Court  of  North  Carolina.    April  80, 
1897.) 

CrriBS  —  PowBH  to  Lbvt  Tax  to  Pat  Bonds  — 

ImPLIBD  AOTHORFPT— NeCBSBART  ElPBUBB*. 

1.  Under  Priv.  Laws  1881.  c.  40,  and  Priv. 
Laws  1891,  c.  252,  authorizing  the  city  of 
Charlotte  to  issue  bonds  for  city  pnrposes,  but 
not  authorizing  it  to  levy  a  tax  to  pay  there- 
for; and  Const  art.  7,  §  7,  providin|;  that  ex- 
cept for  necessary  city  expenses  a  city  cannot 
levy  a  tax  otherwise  than  by  a  vote  of  a  ma- 
jority of  its  qualified  voters,— an  election,  which 
submitted  merely  the  question  of  the  isBuance 
of  bonds,  but  not  the  question  of  the  levy  of  a 
tax  to  psy  therefor,  did  not  confer  implied 
power  on  uie  aldermen  to  levy  the  tax. 

2.  The  expense  of  erecting  city  waterworks 
Is  not  a  '"necessary  expense,''^  within  Const,  art. 
7,  8  7,  providing  that,  excepting  for  neceSsary 
cl^  expenses,  a  city  cannot  levy  a  tax  other- 
wise than  tqr  a  vote  of  a  majority  of  its  quali- 
fied voteta  ^  I 
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AVBHtX  Cram  vopeaior  eonrt,  Mecklenbtirg 

C01U1I7;  Norwood.  Judge. 

SnbmlBsIfm  without  action  (Code,  |  S67)  ot 
A  coDtroT»B3r  between  the  dty  of  Charlotte 
u  pUntur  and  B.  D.  Shepaid  Ac  Co.  ai  de- 
fendants. Judgment  for  plaintiff,  and  de- 
fendants u>peal*  Rerorsed. 

James  A.  Bell,  for  appeTlanta  BorweU, 
Walker  &  Gander*  for  appellee. 

MONTGOMBB7,  J.  This  Is  a  controversy 
sntonltted  without  action  upon  a  dase  agreed 
under  section  667  of  the  Code,  between  the 
plaintiff,  ftM  dty  of  Charlotte,  and  Shepard 
A  Oo.,  the  Pendants,  arising  out  of  an 
agreement  of  the  defendants  to  pnrdbaae 
ficom  the  plaintiff  certain  coupon  bonds  of 
the  amount  of  f250,000,  to  be  Issued  1^  the 
d^,  the  iHTOceedB  to  be  used  by  the  dty  few 
the  purpose  of  providing  a  supply  of  watw 
and  a  system  of  sewerage.  It  was  agreed 
at  the  time  of  the  contract  to  purchase  the 
bonds  that  the  said  B.  D.  Shepard  &  Oo. 
would  not  be  required  under  the  contract  to 
take  the  said  bonds,  and  pay  the  amount 
agreed  to  be  paid  therefw,  if  the  said  dty 
of  Charlotte  did  not  lutre  the  power,  by 
Tlrtne  of  the  said  acts  ot  the  genial  as*- 
sembly  and  the  said  election,  to  Issue  said 
bonds,  nor  If  the  dty  of  Gbadotte.  through 
the  proper  authorities,  did  not  bare  fuU 
power,  under  the  said  acts  of  tbe  general  as- 
sembly, to  lery-  tbe  necessary  taxes  to  pay 
tiie  Interest  as  It  shall  accrue,  and  the  prln- 
dpal  at  maturity,  notwithstanding  there  Is 
no  express  powor  \a  tbe  said  act  of  ls»X  to 
levy  a  tax  to  pay  the  bonds  and  Interest,  and 
notwithstanding  tiie  tax  limit  of  91  on  the 
9100  prescribed  In  paragraph  1  of  section  29 
of  Che  act  of  llardi  1, 1881;  nor  If  the  bonds 
would  no^  when  Issued  and  sold,  and  pay- 
ment receired  therefor,  be  tbe  valid  and 
binding  obligaticms  of  tbe  plaintiff.  An  elec- 
tion mm  hdd  In  Cbarlotte  In  February,  1896, 
at  which  the  question  of  the  Issue  of  the 
bonds  was  submitted,  and  a  majority  of  the 
qualified  voters  of  the  city  voted  In  favor 
of  tbe  Issue.  Afterwards  the  bonds  were 
prepared  In  proper  form,  and  tendered  to 
the  defoidants.  who  ref osed  to  receive  them, 
upon  the  grounds  that  "under  the  acts  of 
tbe  general  assembly  and  tbe  election  held 
In  pursuance  thereof  the  said  dty  of  Cbar- 
lotte did  not  have  tbe  power  to  Issue  tbe 
said  bonds;  and,  further,  that  If  the  said 
dty  of  Charlotte  bad  tiie  power  to  issne  tbe 
said  bonds.  It  did  not  have  tbe  power  and 
autborlty,  under  the  said  acts  of  tbe  general 
assembly,  to  provide  by  taxation  a  sufficient 
sum  to  pay  tbe  Interest  on  tbe  said  bonds 
as  It  accrues,  and  to  pay  tbe  principal  at 
maturity,  it  being  agreed  by  the  parties  that 
tbe  taxes  authorized  to  be  ralaed  under  sec- 
tion 19  of  the  said  act  of  1866  and  section 
28  of  the  said  act  of  1881  wlU  not  be  suf- 
fldent  to  pay  the  Mdinary  or  current  ex- 
penses of  ttw  dtgr,  and  also  tt»  Interest  and 


prlndpa2  of  llie  said  bonded  Indebtedness; 
and  that,  unless  section  27  of  the  said  act 
of  1866  is  now  In  forc^  or  unless  the  power 
to  provide  a  fund  for  the  p^nnent  of  the 
principal  and  Interest  of  said  bonded  Indebt- 
edness by  taxation  Is  otherwise  provided  fox 
In  the  aald  aetSp  or  necessarily  bnplied  from 
the  power  to  Issue  said  bcmds,  the  autboi^ 
Ity  la  not  conferred  vptm  the  aald  dty  to 
levy  taxes  sufficient  to  pay  the  intereat  as 
It  accrues  upon  the  aald  bonds  sold  to  the 
defendants,  and  the  inlndpal  at  maturity." 
The  plaintiff  contends  that  It  bad  tbe  rl^t 
to  Issue  the  bonds  under  the  provisions  of 
chapter  7  of  the  Private  Laws  of  1866,  chap- 
ter 40  of  the  Private  Laws  of  1881,  chapter 
180  of  the  Private  Laws  of  1887,  and  chapter 
2E^  of  tbe  Private  Laws  of  1891.  Ttie  last 
act  provided  that  the  whole  bonded  Indebtp 
edness  of  the  dty  for  all  purposes  should 
not  exceed  at  any  one  time  tbe  sum  of  ysoo.- 
000:  and  it  is  admitted  that  the  whole  bond- 
ed Indebtedness  of  the  dty,  If  it  Aioold  be 
made  to  include  tbe  issue  of  the  bonds  the 
subject  of  this  action,  would  not  exceed 
the  sum  of  «B00.000.  Tbe  act  of  1866  need 
not  be  considered  In  this  connection,  as  the 
amount  for  whldi  the  bonds  of  the  dty  of 
Charlotte  could  be  Issued,  and  thehr  payment 
provided  for  by  taxation  under  that  act,  was 
limited  to  ¥200,000;  and  It  is  agreed  that 
the  most,  If  not  all.  of  that  amount,  has  been 
heretofore  Issued.  The  act  of  1887  only 
amends  tbe  act  of  1881  by  conferring  upon 
the  aldermen  the  power  to  Improve  the  sew- 
erage service  of  the  dty,and  can  alsobe  dlm- 
lnatedfromthlac<mtroversy.  Tbe  acts  of  1881 
andl891,referred  to  above,  conferred  a  gener- 
al power  up<m  the  aldermen  to  Issue  bonds 
for  d^  purposes,  Indudlng  that  of  providing 
for  water;  fbe  act  of  1881  not  stating  tbe 
amount  for  which  bonds  might  be  Issued, 
and  the  act  of  1891  limiting  the  amount  of 
lasne  so  that  the  Indebtedness  of  the  dty 
should  not  exceed  $&00,000.  Neither  the  act 
of  1881  nor  that  of  1891  contains  any  provi- 
sion allowing  or  authorizing  tbe  dty  author- 
ities to  levy  any  tax  or  taxes  to  pay  tbe  in- 
terest or  principal  ot  such  bonds  as  might 
be  Issued  under  their  provisiona  If  it 
should  be  conceded  that  the  election  which 
was  held  In  the  city  on  the  qaestion  of  the 
issue  of  the  bonds  was  regtilar  and  author- 
ized (about  which  It  Is  not  necessary  for  ua 
to  express  an  opinion),  It  was  only  an  eler- 
tion  concerning  the  Issue  of  the  bonds,  and 
not  concerning  the  consent  of  the  voters 
that  tbe  board  of  aldermen  might  levy  a  tax 
to  pay  tbe  bonds.  That  question  was  not 
sabmltted  to  a  vote,  ncu:  was  it  voted  upon. 
The  plaintiff,  however,  contends  that,  the 
question  of  the  Issue  of  tbe  t>onds  having 
been  submitted  to  a  vote,  and  tbe  vote  hav- 
ing been  In  the  affirmative,  the  power  to 
levy  a  tax  for  the  payment  of  the  Interest 
and  principal  of  the  bonds  was  thereby  con- 
ferred on  the  aldermen  by  implication  of 
law,  and  tiiat  It  was  not  necessary,  there- 
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t<m,  to  hmre  the  power  to  tax  expressly  con- 
ferred on  them.  The  defendants  deny  the 
cwrectne^  of  thlB  view  of  the  law,  and  )n- 
stet  that,  while  the  bonds  may  have  been 
properly  lasned,  yet  that  nnder  the  election 
the  aldermMi  had  conferred  on  them  only 
the  naked  power  to  Issue  the  bonds,  and 
that  th^  are  not  clothed  with  the  anthrari^ 
to  make  the  bonds  of  the  highest  ralne  by 
being  able,  under  a  power  legally  conferred, 
to  lery  a  tax  for  their  payment,  as  was  un- 
derstood afaonld  be  done  when  the  ccm- 
tract  to  pnndiaBe  was  made;  and  that,  there- 
fore^ under  the  agreonent  of  porchase  made 
between  the  defendants  and  the  plalntUT,  the 
defendants  are  not  compelled  to  take  and 
pay  for  the  bonds.  The  question,  then,  nec- 
essary for  us  to  decide  Is,  does  the  power  to 
issue  tbe  bonds,  without  the  express  author- 
ity harlng  been  conferred  by  law  and  rati- 
fied by  a  TOte  of  tbe  quallfled  voters  of  the 
city  to  leTy  a  tax  to  pay  the  bonds,  confo: 
by  implication  upon  the  aldermen  the  power 
to  levy  taxes  for  their  paymoit?  We  think 
the  aldermen  had  no  snch  authority  by  Im- 
plication. Section  7,  art  7,  of  the  consti- 
tution forbids  the  IeT7  of  any  tax  by  any 
conn^,  dty,  town  or  other  municipal  cor- 
poratkm,  except  for  the  necessary  expenses 
thereof,  unless  by  a  vote  of  the  majority 
of  the  qualified  Toten  therein.  Tbe  an- 
thorltfes  relied  on  by  the  plaintiff  to  support 
its  contention  upon  examination  are  found 
to  have  no  application  to  the  facts  of  this 
case.  In  Ralls  Oounty  Court  U.  S.,  105 
U.  8.  783,  the  court  said:  "It  must  be  con- 
sld««d  as  settled  In  this  court  that,  when 
authority  ts  granted  by  the  leglslatlre 
branch  of  the  goTemmoit  to  a  municipality 
or  a  subdlTiston  of  the  state  to  contract  ah 
extraordinary  debt  by  the  Issue  of  negotia- 
ble securities,  the  power  to  levy  taxes  suf- 
ficient to  meet,  at  maturity,  the  obligation 
to  be  incurred,  la  conclusively  Implied,  un- 
ices tbe  law  which  confers  the  authority,  or 
some  general  law  in  force  at  the  time,  clear- 
ly manifests  a  contrary  legislative  Inten- 
tion." In  that  case  there  was  no  such  spe- 
cial limitation.  In  the  case  before  us  there 
is  snch  special  limitation.  Const,  art  7,  S 
7.  This  questlMi  was  not  Involved  in  Wood 
T.  Town  of  Oxford,  97  N.  a  227,  2  8.  B.  663. 
Tlie  plaintiff,  however,  furthor  contends 
that,  if  Its  first  posltiiHi  of  law  Is  not  tena- 
blt,  then  the  aldermen  have  power  to  levy  a 
tax  for  the  payment  of  the  bonds  without 
submitting  that  question  to  a  vote,  because 
the  furnishing  of  water  to  Uie  people,  which 
the  aldermen  are  empowered  to  do  under 
tbe  act  of  1881,  Is  a  necessary  city  expense. 
If  that  last  proposition  were  true,  then  tii»e 
woQld  be  no  difflcnlty  about  the  matter,  and 
tbe  defendants  would  be  compelled  to  re- 
ceive the  bonds,  and  pay  for  them.  But  we 
think  that  the  famishing  of  a  supply  of  wa- 
ter to  the  people  of  the  city  Is  not  in  itself 
a  necessary  vrpmae  in  tbe  srase  that  the 
«lty  must  own  and  optntt  a  system  of  WMr 


terworks.  We  are  of  the  opinion  that  the 
plaintiff  cannot  make  a  tender  of  the  bonds 
according  to  the  agreement  between  It  and 
the  defendants,  and  that  tbe  defendants  are 
not  bound  by  the  agreement  to  purchase  the 
bonds.  There  Is  error  In  the  Judgment  of 
the  court  below,  and  the  same  la  reversed.  - 


(120  N.  C.  170) 

OHAMBLBB  et  &L  v.  BROUOHTON  et  aL 
(Supreme  Oonzt  of  North  Oandlna.   April  27, 
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Dbvieb  or  Lira  Esiatb— Bols  at  Saauar's  Cam 
—Construction  or  WiLL—DasD  ii  Evidbncb— 
Insanity  or  HoaTtfAooa— Collatsbal  Attack 
ON  FoRBOLosoKa  Dbcbbb  —  BoNA  FiDB  Pna* 

OKASBK. 

1.  Under  the  rule  in  Sheiley'i  Case,  a  devise 
to  a  person  "dorbos  hfs  natural  life,  and  at  hh 
death  to  his  bodily  beirs,"  confeis  on  him  a  foe- 
simple  estate.  , 

2.  A  deed  executed  by  teatator  several  years 
before  the  execution  of  the  will,  and  having  sw 
cpnnectlon  therewith,  Is  not  admlsaible  to  e.\' 
plain  Its  terma. 

8.  Bvidenoe  that,  at  the  time  foredoaare  pro- 
ceedings were  commenced,  the  mortgagor  was 
in  poor  health,  and  could  not  attend  to  ordinary 
bnalneBB,  and  occasionally  had  fits  and  spasms, 
and  had  been  declared  an  inebriate,  la  uuniffi- 
dent  to  go  to  the  jnry  on  the  lasne  of  insanity. 

4.  A  judcmeot  of  foredoaare  r«adered  against 
the  mortgagor  in  a  inlt  In  which  the  question 
of  his  Insanity  was  not  raised  cannot  be  col- 
laterally impMohed  on  the  sroand  of  Ida  1&- 
sanity. 

5.  A  t>ona  fide  purchaser  at  a  foreclosure 
■ale  without  notice  that  the  mortgagor,  against 
whom  the  judgment  was  rmdereo,  was  inaane, 
wUl  be  protected,  though  tiie  Judgment  Is  set 
aside  on  the  ground  of  audi  insanny. 

Appeal  from  superior  court  Wake  county; 

Boykln,  Judge. 

Action  by  W.  B.  Ghamblee  and  others 
against  W.  H.  Broughton  and  others.  There 
was  a  Judgment  for  defendant  Broatfiton, 
and  plaintiffa  ^peaL  Afiinnbd. 

Plaintiffs  pot  in  evidence  tbe  will  of  Bay- 
ford  Chamtriee.  annexed  to  the  complaint, 
and  admitted  In  flie  answer.  Plaintiffs  of- 
fered In  evidence  a  deed  from  Rayford 
Chamblee,  father  ta  B.  D.  Ohamblee,  to  Bl- 
vlra  Bldutrdson,  the  daughter  rtferred  to  In 
the  will;  said  deed  bearing  date  February 
18,  18C9,  and  restored.  The  deed  was  of- 
fered as  evidence  to  show  the  intent  of  the 
teetator  In  the  use  of  the  words  "fee  stmple,** 
**helr8  of  his  body,"  and  "during  the  nat- 
ural life,"  occurring  In  the  wilL  Defendants 
objected.  Objection  sustained.  PlalntUb  ex- 
cepted. Plaintiffs  then  offered  in  evidence 
the  answer  of  d^endants  and  the  report  of 
the  commissioners  In  the  case  of  Boylan 
against  Ohamblee,  and,  upon  suggartlon 
defendants  that  the  wbole  record  be  put  In, 
the  entire  record  In  said  case  was  offered  In 
evidence  by  plaintiffs.  Plaintiffs  introduced 
W.  H.  Ohamblee,  who  testlfled:  *7  am  the 
brother-ln-law  of  B.  D.  Ohamblee.  I  luiow 
him  and  the  land  he  lives  on.  It  contains 
about  867  acres;  half  of  it  timbered,  oak  and 
lonffJeaf  pine.  It  Is  20  mile*  from,  tbe  rall> . 
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road.  Defendants  Brengbton  and  Whitley 
went  on  the  land  In  the  spring  of  1895,  and 
haTC  cut  timber  from  100  acres.  The  timber 
I«  worth  about  66  cents  per  hundred  when 
sawed,  and  about  10  cents  per  hundred 
growing.  Whitley  has  a  sawmill  on  the  land. 
I  think  the  land  Is  worth  $3,000.  I  would 
have  given  $1,&00  for  It  tf  I  had  been  satis- 
fled  as  to  the  title.  I  showed  Are  lawyers 
the  will,  and  they  said  the  title  was  all 
right  Mr.  Pace,  a  lawyer,  told  me,  if  I 
bought  it,  I  would  probably  have  a  lawsuit. 
I  declined  to  give  $400  for  one  hundred  acres 
of  it  after  talking  with  Pace.  When  the 
papers  ta  the  other  suit  were  served  on  B. 
D.  Ghamblee,  I  did  not  think  be  was  in  a 
position  mentally  to  attend  to  business.  He 
had  flts,  and  was  not  able  to  dc>  much  for  bis 
family.  He  was  Injured;  did  not  visit  much; 
came  to  my  house  occasionally;  had  a  spasm 
there  once.  His  eyes  rolled,  and  he  bit  his 
tongue.  Four  of  the  children  were  under 
age  at  the  time  of  the  sale.  Timber  growing 
is  worth  10  cents  per  hundred  feet  I  sup- 
pose there  were  2,000  feet  cat;  do  not  know 
positively.  The  lumber  has  been  used  by 
Broughton  In  building  a  house  on  the  land." 
Dpon  being  recalled,  the  witness  testified: 
"I  do  not  know  when  the  first  case  was  be- 
gun, or  when  It  was  tried.  Ghamblee  did 
not  transact  much  business.  I  do  not  know 
how  his  mind  was  when  he  had  flts.  He 
knew  right  from  wrong.  At  times  he  acted 
like  a  crazy  man,  but  not  so  all  the  time.  I 
do  not  know  bow  be  was  at  the  time  of 
trial.  Once,  when  he  bad  a  spasm,  I^saw 
hfan  throw  something  In  the  fire.  Two  years 
before  he  moved  to  Durham,  be  acted  as  if 
he  was  crazy;  could  not  transact  his  ordi- 
nary business.  I  and  another  justice  of  the 
peace  adjudged  him  an  inebriate."  J.  O.  L. 
Harris  testified  that  he  knew  B.  D.  Ghamb- 
lee; had  seen  him  two  or  three  timea.  Wit* 
nes8  le  a  lawyer,,  and  was  employed  by  his 
(Oh^mhlee's)  wife,  one  of  the  plaintiffs  on 
the  trial  of  the  former  case.  Ghamblee  was 
in  poor-health.  No  evidence  was  introduced 
as  to  hl8  insanity  on  the  former  trial  The 
judgment  was  against  the  defendant  "I 
urged  an  appeal,  but  the  wife  said  that  she 
did  not  have  the  money  to  pay  for  the  tran- 
script I  never  spoke  to  Ghamblee  about  the 
case." 

Plaintiffs  asked  that  the  following  issues 
be  submitted:  "(1)  Have  defendants  com- 
mitted treapasa  and  waste  on  plaintiff's  land, 
as  alleged  in  the  complaints  (2)  What  dam- 
age is  plaintiff  entitled  to  recover?  ^)  Was 
B.  D.  Ghamblee  Incapable  of  transacting 
baslneas  because  of  mental  Infirmity  at  the 
trial  of  this  action,  and  at  the  time  the  sum- 
mons was  served  on  bim,  and  continuously 
daring  said  tlmeT  (4)  Was  he  made  a  party 
to  the  foreck)sure  proceeding?  (6)  Is  B.  D. 
Ghamblee  estopped  by  the  decree  in  said  pro- 
ceeding? (6)  Ought  a  resale  of  the  land  be 
OTOered  by  the  court  upon  the  whole  testl< 
mokyl"  ▲  jory  were  Impaneled  and  awom, 


and  the  court,  after  hearing  the  evidence. 
Intimated  that  plaintiffs  were  not  entitled  to 
recover,  and  the  court  answered  the  first  Is- 
sue, "Nothing";  the  third  and  sixth  issues, 
"No";  and  the  fourth  and  fifth  issues,  "Tes." 
Defendants  objected.  The  plaintiffs  asked 
the  following  special  Instructions:  "(1)  Un- 
der all  the  evidence,  the  plaintiff  is  entitled  to 
have  a  resale  of  the  land.  (2)  There  baa 
been  no  fair  and  adequate  price  bid  on  the 
land,  and  equity  is  constrained  to  order  Its 
resale  by  another  commissioner  to  be  ap- 
pointed by  the  court  (3)  Considering  the 
doubt  cast  upon  the  title,  the  inadequacy  of 
the  price,  the  qualified  recommendation  of 
the  commissioner,  and  all  the  other  facts  In 
the  case,  a  resale  must  be  ordered.  (4)  If 
the  evidence  Is  believed  by  the  Jury,  the  third 
issue  must  be  answered  Tes,*  and  the  fourth 
issue,  "No.* "  The  court  declined  to  grant 
these  prayers,  and  plaintiffs  excepted,  and 
the  court  answered  the  issues  as  appears 
above.  Plaintiffs  excepted.  Judgment:  'It 
Is  adjudged  that  none  of  the  plaintiffs  have 
any  Interest  or  title  In  the  land,  and  that 
defendant  W,  S.  Broughton  Is  the  owner  and 
entitled  to  possession  thereof,  and  that  he 
recover  of  the  plaintiffs  and  their  sureties 
the  costs  of  action."  Plaintiffs  excepted,  ana 
asked  that  upon  the  pleadings,  exhibits,  and 
other  records.  Judgment  be  entered  for  the 
plalntlflB.  Motion  overruled,  and  plalntifla 
excepted  and  appealed. 

F.  H.  Busbee  and  W.  B.  Snow,  for  ap- 
pellees. 

OLAKK.  J.  'Hie  main  question  presented  is 
whether  the  devise  to  "B.  D.  Chaml^lee  dur- 
ing his  natural  life,  and  at  his  death  to  his 
bodily  heirs,"  conveyed  a  fee  simple  or  not 
It  clearly  does  under  the  rule  in  Shelley's 
Oase,  and  that  rule  la  still  in  force  In  North 
Carolina.  Dawson  v.  Qulnnerly,  118  N.  C. 
188,  24  S.  B.  483;  Nichols  v.  Gladden,  117  N. 
G.  497,  23  S.  E.  459;  Starnes  v.  HIU,  112  N. 
O.  1,  16  a  B.  1011;  Leathers  v.  Gray,  101 
N.  G.  1^  7  S.  B.  667,— In  which  cases  the  rule 
is  stated,  thoroughly  considered,  and  affirm- 
ed. It  applies  to  devises  equally  with  con- 
veyances. 1  Fearne,  Rem.  89.  The  mle  orig- 
inated In  the  feudal  law,  and  a  case  con- 
struing it  was  first  reported  In  1  Coke,  &i 
(though  the  rule  itself  Is  found  as  far  back 
as  Tear  Book  16  Bdw.  n.),  and  Is  based  upon 
reasons  which  have  long  since  ceased  to  ex- 
ist 1  Fearne.  Hem.  84;  Williams,  Real  Prop. 
254.  note.  It  Is  true)  the  rule  contradicts  and 
thwarts  the  Intent  of  the  grantor  or  devisor 
whose  expressed  purpose  to  confer  an  estate 
for  Hfe  only  upon  the  first  taker  Is  enlarged 
by  an  arbitrary  rule  of  law  Into  a  fee  simple, 
and  the  expressed  purpose  to  confer  all  ex- 
cept the  life  estate  upon  the  heirs  is  restrict- 
ed so  as  to  give  them  nothing.  Still.  It  Is  a 
long-established  rule  of  property,  and  cannot 
be  changed  except  by  legislative  enactment 
This,  It  aeemi^  baa  been  done  In  a  majority 
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of  the  states,  but  it  bas  not  been  done  In 
North  Carolloa.  I'be  rule  being  In  force 
when  the  will  was  executed,  the  will  was.  In 
coDtempUtion  of  law,  drawn  with  reference 
tlfereto.  The  deed  made  to  one  of  the  daugh- 
ters bad  no  connection  with  the  will,  baring 
In  fact  been  made  several  years  before,  was 
not  competent,  and  was  properly  excluded. 

The  court  below  properly  held  that  B.  D. 
Cbamblee  was  estopped  by  the  judgment  In 
tbe  foreclosure  proceeding.  There  was  not 
snffldent  evidence  to  go  to  tbe  jury  as  to  the 
alleged  Insanity  of  B.  D.  Cfhamblee,  and.  If 
there  had  been,  the  former  Judgment  against 
him  conld  not  be  impeached  in  this  collateral 
way,  but  could  only  be  attacked  by  a  direct 
proceeding  CTbomas  t.  Hunsucker,  108  N.  a 
720,  18  S.  B.  221,  and  Brlttain  t.  Mull,  99  N. 
G.  483,  6  B.  B.  'dtSZ);  and  certainly  the  pur- 
chaser without  notice  would  be  protected, 
even  If  tbe  Judgment  could  be  set  aside 
(Odom  T.  Biddlck,  104  N.  O.  516.  10  S.  B. 
60G;  Thomas  t.  Honsucker,  rapra). 

Afflrmed. 
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WOOD  rt  al.  T.  BBLLAMT  et  &I. 

(Sopreme  Ooort  of  North  Carolina.   April  27, 
189T.) 

FBonain— WuT  ConrmrtBS— Fubuo  Owwum-f 
ABOLisamsT. 

1.  A  pnbUc  office  Is  propert?  which  is  the  snb- 
Ject  of  protection  as  other  property,  under 
Const,  art.  1,  |  17;  and  hence  Act  March  8, 
1897,  to  charter  the  Bastem  Hospital  for  the 
Colored  Insane  and  the  Western  Hosidtal  for 
tbe  Insane  and  North  Carolina  Insane,  at  Ra- 
leigh, and  to  provide  for  their  goTemment,  Is 
invalid  in  so  far  as  it,  in  effect,  takes  from  the 
sDperintendent  and  directors  of  snch  instltntloDg 
tiieir  offices  before  their  terms  expire,  and  gives 
them  to  others. 

2.  Act  March  8,  1897,  to  charter  the  Bastem 
HospidU  for  tbe  Colored  Insane  and  the  West- 
em  Hospital  for  the  Insane  and  North  Caro- 
lina Insane,  at  Baleigh,  and  to  provide  for  their 
government,  changes  the  names  of  the  hospi- 
tals, by  which  they  are  detrignated  in  2  Code, 
c  2,  and  acta  amendatory  thereof,  by  striking 
ont  ench  names  where  they  occar;  provides  that 
their  charters  and  all  acts  amendatory  thereof 
are  repealed;  that  hospitals  derignated  by  the 
names  given  In  tbe  title  **be,  and  the  same  are 
berebr,  created";  that  snch  names  be  inserted 
in  lieu  of  the  names  stricken  out;  that  the  new 
corporations  shall  be  nnder  the  management  of 
nine  trustees,  all  elected  at  one  time  for  fonr 
years,  Instead  of  under  nine  directors,  three  of 
whom  are  elected  every  two  years  for  terms 
of  six  years;  that  the  offices  of  superintendents 
of  the  old  corporations,  whose  terms  are  six 
years,  are  abolished,  and  the  offices  of  principal 
and  resident  physldans,  with  terms  of  fonr 
years,  are  substituted;  that  chapter  2,  except 
as  emended,  is  re-enacted;  and  that  It  is  not 
tbe  intention  of  the  general  assembly  that  snch 
tmstees  shall  be  offioers,  wltUn  the  meaning 
of  Const  art  7,  |  14,  "and  ther  are  declared 
to  be  special  tmstees  for  tbe  special  purposes 
of  this  act"  The  duties,  rights,  and  powera 
ofsoeh  trostees  and  principals  and  resident  j^iT* 
■idans,  unfler  the  act,  are  in  no  respect  difln^ 
ent  from  the  duties,  rights,  and  powers  of  the 
directors  and  superintendents  of  snch  hospitals 
under  the  old  law.  Held,  tiiat  the  offices  of  di- 
rectors and  superintendents  of  snch  hospitals, 
under  tbe  old  law.  wwe  not  abollihsd. 
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Appeal  from  superior  court,  Wake  county; 
Adams,' Judge. 

Action  by  the  state  of  North  Carolina,  on  the 
relation  of  Z.  Y.  Walser,  attorney  general,  and 
others,  against  J.  C.  Bellamy  and  others,  to 
have  relators,  other  than  the  attorney  general 
and  W.  R.  Wood,  declared  to  be  the  trustees 
of  tbe  Central  Hospital  for  the  Insane,  near 
Raleigh,  and  W.  XL  Wood  declared  to  be  the 
principal  and  resident  physician  of  said'  hos- 
pital, and  to  compel  defendants,  who  claim  to 
be  directors  and  8iq>sInteDdent  of  such  hos- 
pital, to  ddlver  it  and  the  property  thereof  to 
relators.  From  a  Jodgment  In  fftvor  of  de- 
fendants, relators  appeal  Affirmed. 

Tbe  statement  of  facts  agreed  is  as  follows: 
"(1)  That  the  general  assembly,  on  the  8th 
day  ot  March,  1897,  passed  an  act,  a  ct^y  of 
which  is  hereto  annexed,  and  on  the  9th  day 
of  March,  1897,  another  act,  a  copy  of  which  Is 
annexed,  known  as  the  'Appropriation  Act* 
(2)  That  on  the  9th  day  of  March,  1897,  the 
governor  nominated  tbe  relators  as  trustees 
of  the  G^tral  Hospital  for  tbe  Insane,  and 
that  on  tbe  said  0th  day  of  March.  1897,  tlie 
senate  duly  confirmed  the  nomination  of  said 
relators  as  such  trustees.  (3)  That  thereafter, 
on  the  said  9tb  day  of  March,  1897,  three  of 
the  relators  met  at  the  capltol  in  Kaleigh,  and 
having  called  one  of  their  number  to  the  chair, 
and,  for  want  of  a  quorum,  adjourned  to  meet 
in  Raleigh  on  the  ISth  day  of  March,  1897. 
miat,  prior  to  the  conflrmatlon  of  tbe  relators, 
the  governor  notified  them  by  wire  that  their 
nominations  had  l)een  sent  to  the  senate,  and 
requested  them  to  meet  in  Baleigh,  March 
flth;  but  no  notice  was  given  to  any  of  the  re- 
lators after  their  confirmation,  except  M.  L. 
Wood,  Dr.  Phfl  J.  Macon,  and  Dr.  B,  S.  Utley. 
(4)  That  on  the  said  18tb  day  of  March.  1897. 
pursuant  to  the  adjournment,  the  said  rela- 
tors, each  and  every  one  of  them,  being  nine 
in  all.  met  In  Baleigh,  and  qnallfied  by  teking 
the  oath  of  office  before  W.  H.  Martin,  a  Jus- 
tice of  the  peace  in  and  for  Wake  county, 
and  organized  by  electing  Dr.  F.  John  presi- 
dent and  M.  li.  Wood  secretaty,  and  then 
elected  Dr.  W.  R.  Wood,  of  Halifax  county, 
principal  and  resident  physician  for  four  years 
from  and  after  his  election.  ^)  That  the  de- 
fendants, other  than  Dr.  Geo.  L.  Ktrby,  are 
the  directors  of  what  was  designated  under 
chapter  2,  volume  2,  of  the  Code,  as  the  North 
Oarollna  Insane  Asylum,  elected  and  qualified 
under  diapter  2,  volume  2,  of  tbe  Code,  and 
acts  amendato^  thereof,  whose  terms  of 
qOUx  hare  not  expired,  iinleflB  they  are  put 
to  an  end  the  l^slation  and  facta  set  forth 
in  this  ease;  and  that  the  defendant  Oeorge 
L.  Klrby  was  elected  by  said  board  on  tbe  7th 
day  of  Mar^  18B4,  to  fill  the  unexpired  term 
of  six  yearn  of  Dr.  W.  B.  Wood,  re^ffned.  aaid 
Wood's  term  beginning  on  tbe  8th  day  o£ 
March,  1898.  as  will  appear  from  an  extract 
from  tbe  minutes  of  tbe  board  of  director!  at 
their  meeting  held  on  tbe  6tb  day  of  March, 
1804,  the  salary  ct  said  Kbrby  beln^flzed  ati 
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12300  per  annum.  That  B.  B.  Cotton,  R.  H. 
Spedgbt,  and  John  R.  Smith  conBtltute  an 
ezecnthra  committee  (U  tbey  are  etlll  In  office,, 
tmder  the  l^lslatlon  and  tacts  hereinbefore 
aet  fortb)  who  recclT«  $4  eacb  per  day  when 
la  session,  as  compenaatJon.  (Itf  That  the  de- 
fendants are  In  poflscarian  and  In  control  of 
all  the  property  belonging  to  the  said  Instlta* 
tlon  tot  the  Insane  near  Raleigh,  by  whaterer 
name  It  should  be  called,  claiming  to  be  the 
properly  constitated  authorities  and  cuatodlans 
thereof  under  the  law.  (7)  That  on  the  18th 
of  March,  tB07,  the  relators  made  due  de- 
mands OD  the  defendants  for  the  possession, 
managemott,  and  contzt^  of  Ihe  said  asylum, 
and  all  of  Its  pn^wrty,  whldi  demand  was  r»* 
fosed  l^rthedefendants.  (8)  Tliat  the  defendant 
John  B.  Smith  was  duly  appointed  and  quali- 
fied on  the  — —  day  of  March,  1896,  as  a 
director  of  said  North  Carolina  Insane  Asylnm 
for  the  term  of  riz  years.  That  be  was  ap- 
pointed and  qualifled  aa  snpertntendent  of  the 

State  Penitentiary  on  the  day  of  March, 

1W7.  (B)  niat  the  original  duirta'of  th»  said 
aflyloiDt  chapters  1  and  2,  Acts  1S48,  and  chap- 
ten  78  and  74.  Acts  iSS8,  and  all  acts  amenda- 
tory thereof,  and  other  private  or  other  laws 
relating  to  said  asylum,  shall  be  considered  as 
a  part  of  this  case." 

Tbe  Judgment  to  aa  follows:  This  cause 
coming  on  to  be  heard  upon  an  agreed  state- 
ment of  facta  and  the  complaint  and  answer, 
and  the  court  being  of  opinion  against  the  right 
of  the  relators  or  any  of  them  to  recover  and 
80  holding,  It  la  tharenpon  considered  and  ad- 
judged that  this  action  be  dismlsaeil,  and  that 
the  defendants  go  without  day,  and  recover 
their  cost  to  be  taxed  by  fibe  clerk.  It  la  fur- 
ther coiBldered  and  adjudged  that  the  defend- 
ant John  R.  Smith,  by  accepting  the  office  of 
superintendent  of  the  State  Penltentlaxy,  has 
vacated  the  office  of  trustee  or  director  of  the 
State  Insane  Asylum  near  Raleigh." 

A.  a  Avery  and  J.  O.  Ij.  Harris,  for  ap- 
pellants.  Shepherd  ft  Busbee,  for  appeUee. 

MOimK>MEBT,  J.  The  defendant  Elrby, 
at  the  time  ot  his  election,  and  the  other  de- 
fendants, at  file  thne  of  their  aKK>lntment, 
were  public  officer^  and  they  are  entitled  to 
hold  their  offices,  tbelr  tonus  not  baring  yet 
u^red,  imless  their  rl|^t  to  ttie  same  has 
been  dlreeted  by  an  act  of  the  last  general 
assembly,  ratlfled  on  fbe  SOi  day  of  March, 
1»7,  and  entitled  "An  aet  to  charter  the 
Eastern  Hospital  for  the  Colored  Insane  and 
the  Western  Hosirttal  for  the  Insane  and 
NorUi  Carolina  Insane,  at  Baletgh,  and  to 
j^roTlde  for  their  gOTeEnment"  In  examin- 
ing that  ad^  with  the  Tlew  of  arrlTlng  at  its 
construction  and  effect,  we  are  not  disposed 
to  Inquke  Into  the  moQTes  of  the  legi^tors 
in  enarting  the  UU  Into  a  law,  nor  la  It  nec- 
essary to  do  BO  to  arrlre  at  a  proper  legal 
conduaion.  If  the  general  aasemUy  has  In 
som*  of  the  prorlslons  of  the  statute  gone 
beyond  Ite  powers,  soeh  a  course  may  be 


attributed  to  auotiier  motive  than  a  willful 
attempt  to  Tlt^te  the  constitution.  In  the 
great  opinion  delivered  In  the  case  of  Hoke 
V.  Henderson,  4  Dev.  1,  CUef  Justice  Baffin 
said  for  the  court:  "All  men  are  falllblei 
and  In  the  dispatch  of  business,  the  beat  of 
controversy,  and  the  wish  to  effect  a  par^ 
ticular  end,  may  Inadvertently  omit  to  scru- 
tinize their  powers,  and  adopt  means  ade- 
quate indeed  to  the  end,  but  beyond  those 
powers." 

Before  proceedlitg  to  an  examination  of  the 
stetute,  It  wUl  be  in  order  to  announce  that 
after  full  and  able  argument,  and  after  a 
careful  examination  of  authorities  cited  by 
counsel  from  the  courts  of  this  and  other 
states,  we  adhere  to  the  opinion  that  an  office 
Is  property,  and  Is  the  subject  ot  protection 
like  any  other  proper^,  under  the  prorlslons 
of  section  17  of  artide  1  of  the  constitution. 
Hoke  V.  Henderson,  supra;  King  t.  Hunter, 
66  X.  0.  603;  Gotten  v.  Bills,  7  Jones  (M.  C) 
MS;  Bailey  v.  Oaldwell.  6S  N.  0.  472;  Bunt- 
ing V.  Oales,  77  N.  a  28S.  And  yet  It  Is 
true  that  public  ofllcea,  being  for  the  pnbUc 
good  and  convenience,  are  not  so  cnnpletely 
the  subject  of  property  as  are  many  other 
species  of  possessions.  Property  In  an  of- 
fice Is  qualifled  to  some  extent  by  the  duties 
which  the  holder  owes  to  the  public  In  their 
performancew  Aa,  for  InstaiH»,  a  public  of- 
fice cannot  be  sold  or  assigned.  The  bolder 
cannot,  as  a  role,  d^ute  to  another  the  per- 
formance of  tiie  duties  of  the  office.  And, 
for  misfeasance  or  malfeasance,  the  courts 
or  other  competent  authority,  under  such 
laws  as  may  be  In  force  on  the  sabject,  may 
deprive  tbe  holder  ot  the  same.  But,  If 
such  limitations  and  restricUona  be  accept- 
ed, a  public  office  is  as  much  fbe  subject  of 
property  as  a  man  can  have  In  anything. 
The  emoluments  of  the  <^ce  are  private 
property  "as  much,"  as  was  said  In  Hoke  t. 
Henderson,  supra,  "as  the  land  which  one 
tins,  or  the  horse  he  rldeq,  or  the  debt  which 
Is  owing  to  bim."  The  emolumenta  (tf  a  pub- 
lic office  being  then  private  property.  It  would 
seem  to  follow  logically  that,  the  terms  for 
whldi  the  defendants  were  elected  and  ap- 
pointed  reepecUvdy  not  having  expired,  they 
could  not  be  ousted  except  tor  cause,  fbr  the 
committal  ot  some  malfeasance  In  office,  or 
unless  they  had  failed  and  reCosad  to  per- 
form the  duties  of  tbelr  office,  or  unless  the 
offices  Uiemselves  had  been  aN^shed.  As 
long  as  the  <rfDce  Is  continued,  the  term  of 
ofOce,  it  does  seem  in  reason  and  Justice, 
ou^t  to  be  tbe  private  property  of  tiie  hold- 
er; and  to  take  It  from  him,  and  give  It  to 
anotiiar  hg  l^flslatlon.  is,  in  effect  uid  real- 
ity, a  judicial  act,  and  the  sentence  is  iffo- 
nounced  without  trial  and  without  a  hearing. 
And  the  law  Is  to  tdiat  effect.  It  Is  elesjiy 
decided  in  Hoke  v.  Henderson,  siqnSl,  and 
improved  In  Bunting  v.  Qeles,  77  N.  O.  283, 
that,  as  long  as  the  office  Is  in  existence^  Sie 
term,  Ukraed  to  a  grant  for  which  the  holder 
has  been  elected  or  apiMtota^  cannot  be 
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lessened,  to  the  prejudice  of  tbe  grantee.  In 
Gotten  T.  BlUs,  supra.  It  appeared  that  the 
office  of  adjntant  general  had  not  been  abol- 
ished, bot  that  the  duties  of  tbe  office  had 
been  transferred  to  another  before  tbe  plain- 
tUTs  term  had  expired,  and  Chief  Justice 
Pe&rson,  deUverlng  the  opinion  of  the  court, 
said;  mie  legal  effect  ot  tbe  [flrst]  appoints 
ment  was  to  ^ve  the  office  to  the  ap£41cant 
[In  man  dam  as],  and  he  became  entitled  to  It 
as  a  ^rested  right*  for  the  term  of  three 
years,  from  which  he  could  only  be  removed 
In  the  manner  prescribed  by  law,  and  of 
whkdt  the  legUdatnre  had  no  power  to  de- 
prive him.  This  Is  settled.  Hoke  t.  Hender- 
son, 4  Dot.  L"  In  King  t.  Hunter,  snpra, 
Judge  Reade,  who  delivered  the  opinion  of 
the  court,  said:  "Nothing  Is  better  settled 
than  that  an  office  ts  prop^ty.  Hie  incum- 
bent has  the  same  right  to  it  that  he  has  to 
any  other  property.  There  Is  a  contract  be- 
tween Mm  and  the  state  that  be  will  dis- 
charge the  datles  ot  the  office,  and  he  Is 
pledged  by  bis  bond  and  his  oath,  and  that 
he  Shan  hare  the  emoluments,  and  the  state 
is  pledged  by  Its  h(mor.  When  ,the  contract 
Is  struck.  It  is  as  complete  and  binding  as  a 
contract  between  Individuals,  and  it  cannot 
be  abrogated  or  Impaired  except  by  the  con- 
sent of  both  parties."  And  in  Bailey  t. 
Oaldw^  the  (pinion  was  in  these  words: 
"O^e  case  of  Gotten  t.  Bills.  7  Jones  (N.  C.) 
5^,  Is  directly  in  point  Gotten  had  l)een  ai>- 
polnted  adjutant  general  for-  three  years, 
with  a  salary  of  $200.  Hie  legislature  pass- 
ed an  act  repealing  the  law  under  which  Cot- 
ten  had  been  appointed,  both  as  to  his  ap- 
pointment and  salary.  Gotten  served  out  his 
term,  and  demanded  pay,  which  the  governor 
[BHlis]  refused;  and  this  court  decided  tbat 
he  was  eotl'Ued  to  it  Tbe  principles  of  Qiat 
case  are  the  same  as  In  this,  and  It  Is  un- 
necessary to  repeat  them."  So  that,  what- 
ever the  law  may  be  in  other  states,  it  Is  set- 
tled beyond  question  In  North  Carolina  that 
a  puUic  (^Qce  la  property,  is  a  vested  right 
exists  by  contract  between  tbe  stete  and  the 
bolder,  and  that,  as  long  as  the  office  is  con- 
tinned,  the  holder  cannot  be  deprived  of  his 
term  against  his  consent  unless  he  has  com- 
mitted some  act  whi<di  works  a  forfeiture. 
We  have  no  desire  to  disturb  the  decisions 
of  our  court  on  this  subject  They  are 
founded  on  the  prlnd]^  of  Justice  and  of 
safe  public  poMcy. 

But  the  plalDtUTs  further  contend  that  the 
offices  whidi  tlie  defendants  hold  were  abol- 
ished by  the  act  of  1807.  and  that  they  them- 
selves are  now  the  persons  entitled. to  tbe 
same.  It  ts  undoubtedly  the  law  in  North 
Carolina  that  an  office  can  be  abolished,  and 
that  as  a  result  the  officer  loses  his  office 
and  his  property  in  it  Hils  Is  no  breach  of 
tbe  contract  on  the  part  of  the  state.  The 
holder  accepted  the  t^ce  subject  to  this  con- 
tingency. No  one  could  contend  that  be- 
cause an  office  was.  In  the  estimation  of  the 
tegislatnr^  naeCiil  and  necesaair  at  tbs  time 


of  its  creatton,  >n^  an  office  would  continue 
to  be  forever  a  public  necessity.  If  an  of- 
fice once  useful  should  become  useless  and 
an  unnecessary  charge  upon  the  people,  it  is 
not  only  a  right  of  the  legislature  to  abolish 
It,  but  it  is  its  du^  to  do  so.  And.  as  we 
have  said,  every  man  elected  or  appointed 
to  an  office  created  by  the  legislature  takes 
it  with  the  Implied  understanding  that  the 
oontinaance  of  the  office  Is  a  matter  of  legis- 
lative discretion,  the  office  depending  u[k>u 
the  public  necessity  for  it  In  Hoke  v.  Hen- 
derson, supra.  It  is  said  tbat  "it  may  tie 
quite  competent  to  abolish  an  office,  and 
true  that  the  property  of  the  office  is  ib«reby 
of  necesstty  lost  Yet  it  la  quite  a  different 
tiropositlon  that  although  the  office  be  con- 
tinued, tbe  (^cer  may  be  discharged  at  pleas- 
ure, and  his  office  given  to  another.  The 
office  may  be  abolished  because  the  legisla- 
ture esteems  it  unnecessary."  Of  course,  an 
office  created  by  the  constitution  cannot  be 
abolished  by  the  legislaiture. 

We  are  now  brought  to  tbe  conslderatlcm 
of  the  contention  of  the  plaintiffs  that  the 
offices  which  tbe  defendants  have  been,  and 
are  now.  In  possession  of,  have  been  abol- 
ished by  the  act  of  1897.  The  flrst  section 
of  the  act  provides  "that  section  2240  of  the 
Code  be  amended  by  striking  out  the  fol- 
lowing words  •  •  Eastern  North  Car- 
<4ina  Hosplta],  located  near  Goldsboro, 
*  *  *  and  the  State  Insane  Asylum  near 
Baleigh  ***'*■  The  insane  asylums  near 
Goldsboro  and  Raleigh  are  not  known  by  the 
names  of  "Eastern  North  Carolina  Hospital" 
and  "State  Insane  Asylum,"  In  section  2240 
of  the  Code.  The  drafteman  of  the  bill  seem- 
ed to  be  ignorant  of  the  corporate  names  of 
tbe  different  Insane  asylums  in  this  state. 
Ordinarily,  the  failure  of  an  act  to  give  the 
CfHuplete  and  full  name  of  a  corporati(»i 
where  there  could  be  no  reasonable  doubt  as 
to  which  InstitutlMi  was  meant  would  be  of 
no  significance;  but  where  it  Is  undertaken 
by  legislative  enactment  to  change  the  names 
of  such  Institution^  and  to  confer  new  names 
iqpon  them,  it  does  seem  that  pains  would  be 
taken  to  at  least  find  out  tbe  true  corporation 
names  of  those  discarded;  and,  when  such 
is  not  don^  the  presumptlw  of  tMd  arises 
that  the  change  was  of  no  material  conse- 
quence or  importance  In  the  mind  of  the 
legislature.  Such  carelessness  would  not 
have  happened  If  tbe  legislators  thems^vea 
had  thought  the  matter  of  any  importance. 
Throughout  this  act.  and  also  the  one  passed 
at  the  same  session  pi:oviding  for  the  sup- 
port of  these  institutions,  the  old  and  new 
names  of  mcorporation  are  frequently  used, 
interchangeably.  But  suppose  the  true  cor- 
porate names  bad  been  called  In  section  1 
of  the  act,  and  the  new  names  pn^ieriy  con- 
ferred, could  any  reasonable  man  Imagine 
that  the  <^iange  In  the  names  of  these  asy- 
Ituug  could  possibly  have  altered  the  founda- 
tions oC  them,  or  affected  the  duties  and 
rights  of  any  person  officially  cwtnected  ^tb 
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them?  Sardy,  no  one  would  anaww  in  the 
afflrmatlve. 

Bet  the  plaintiffs  farther  contend  that  be- 
cause the  act  declares  that  the  offices  of  ra- 
perlntendents  of  the  old  corporations  are 
abolished,  and  the  offices  of  principal  and 
resident  physicians  substitnted  therefor  (the 
latter  elected  for  four  years  Instead  of  six, 
as  was  the  superlntoident),  and  because  the 
goTenuuent  of  the  new  corporation  shall  be 
under  the  ^nanagement  of  nine  trustees, 
called  the  "Board  of  Trostees,"  elected  t<x 
a  term  of  four  years,  instead  of  In  classes  of 
three  for  six  years,  the  terms  expiring  at  dif- 
ferent times,  as  under  the  Code,  and  caJled 
the  "Board  of  Directors,"  the  offices  under 
the  old  corporation  are  abc^lshed,  and  the 
new  ones  take  their  places.  This  contention 
cannot  be  sustained.  The  legislature  of 
1870-71,  upon  the  return  to  power  of  one  of 
the  political  parties,  undertook  to  remove 
the  offlc«%  of  the  North  Carolina  Instltuticm 
tor  the  Deaf  and  Dumb  and  the  Blind,  who 
were  of  another  political  faith,  and,  In  the 
act  for  that  purpose  {chapter  36),  resorted  to 
this  same  device  of  cliaiiglng  the  names  ot 
the  offices  to  carry  out  their  purpose.  That 
act  (1870-71)  called  the  new  board  which  It 
created  the  "Board  of  Trustees,"  In  substi- 
tution of  the  old  board,  which  was  called  the 
"Board  of  Directors,"  and  used  the  very 
word  used  In  the  act  (tf  1897,— "abolished." 
It  declared  that  the  board  of  directors  should 
be  ab(dlshed,  and  the  powers,  rights,  and  dn- 
Uea  hwett^ore  inscribed  by  law  to  said 
board  shall  hereafter  be  granted  to  and  im- 
posed uiK>n  the  board  of  trustees.  It  seems 
that  the  new  board .  (called  the  "Board  of 
Trustees")  took  possessIoB  of  the  properly 
and  affairs  Of  the  corporation;  but  upon  an 
action  being  commenced  by  the  old  board  of 
directors  against  the  board  of  trustees,  and 
brought  to  this  court  on  appeal,  it  was  held 
that  the  legislative  ai^intment  was  Invalid, 
and  that  the  title  to  the  offices  was  In  the  old 
board  of  directors.  It  was  also  h^d  that  the 
legislature  had  the  right  to  change  the  name 
of  the  board  by  which  the  Institution  was 
governed,  from  the  "Board  ot  Directors"  to 
that  of  the  "Board  of  Trustees,"  but  that  In 
doing  80  it  left  the  board  the  office  to  be  filled 
by  officers.  Nichols  v.  McKee,  68  N.  O.  429. 
The  act  did  not  in  fact  abolish  the  offices 
by  changing  the  name  of  the  board,  although 
the  act  declared  that  the  board  of  directors 
was  abolished.  The  offices  were  left  as  be- 
fore, and  the  abolition  of  the  board  of  direct- 
ors was  one  of  words  only. 

The  draftsman  of  the  act  of  1897  wonld 
have  done  well  to  have  looked  at  th^  act  of 
1870-71  and  the  decision  of  this  court  upm 
It  We  have  examined  the  act  of  1897  care- 
fully, and  there  Is  not  one  single  duty  re- 
quired of  the  new  board  of  tmstees  that  was 
not  required  of  the  old  board  of  directors. 
There  Is  no  change  as  to  duties,  rights,  or 
powers,  niere  Is  nothing  In  the  act  but  the 
•ame  old  offlcei,  with  changed  names,  with 


the  same  duties,  rights,  and  privileges  as 
were  provided  under  the  old  law.  In  fact, 
the  latter  part  of  section  8,  which  amends 
sections  2241,  2242,  2243,  and  2244  of  the 
Oode,  by  striking  out  the  old  names  of  the 
asylums,  and  substituting  new  ones,  declares 
that  "those  sections  of  the  Oode  thus  amend- 
ed, and  chapter  2,  roL  2,  ot  the  Code,  except 
as  hereinafter  provided,  are  re-enacted." 
There  follows  the  above  proviso  no  other  pro- 
vision except  the  one  (^langlng  the  name  of 
the  office  of  superintendent  to  t^t  <^  princi- 
pal and  resident  physician.  And  the  latter 
part  of  section  6  trf  the  act  provides  "that 
chapter  2,  volume  2,  of  the  Code  shall  In  all 
respects  apply  to  the  corporations  hereby 
created  except  as  modified  by  section  8  of 
this  act";  section  8  being  In  these  words: 
"It  Is  DQt  the  Intention  of  the  genual  as- 
sembly that  the  trustees  herein  provided  for 
shall  be  officers,  within  the  meaning  of  sec- 
tion 7  of  artlde  14  of  the  constitution,  and 
they  are  declared  to  be  special  tmstees  for 
the  special  purposes  of  this  act."  niese 
places  have  been  held  to  be  offices,  as  we 
have  declared  In  this  opinion,  and  the  l^is- 
lature,  by  simply  declaring  that  they  shall 
not  be  offices,  does  not  change  the  nature  of 
the  thing.  In  the  case  of  Clail:  ▼.  Stanley, 
66  N.  C.  63,  Chief  Justice  Pearson,  delivering 
the  (H>lnlon  of  the  comi;  defining  what  a 
puUlc  office  is,  said:  "A  public  office  Is  an 
agency  for  the  state,  and  the  person  whose 
duty  It  Is  to  perform  tills  agency  Is  a  public 
officn-.  The  essence  of  it  is  the  dnty  of  per- 
forming an  agency,  that  Is,  of  doing  some 
act  or  acts  or  series  of  acts  for  the  state." 
It  Is  Idle,  under  the  decisions  of  this  court, 
to  say  that  such  a  position  as  these  defend- 
ants bold  Is  not  an  office,  as  it  would  be  to 
say  that  a  horae  Is  not  a  horse  because  on& 
may  choose  to  call  him  some  other  animal. 

We  are  of  the  opinion,  upon  a  careful  ex- 
amination of  the  act,  that  it  Is  an  amend- 
m&at,  as  It  declares  Itself  to  be,  <rf  chapter  2 
of  Tolnme  2  of  the  Code,  and  not  a  repeal  of 
that  chapter.  It  Is  true  that  in  the  first  sec- 
tion It  declares  that  "the  charters  of  said 
hospitals,  by  whatever  name,  and  all  acts 
amendatory  of  said  charters,  are  hereby  re- 
pealed"; yet,  with  the  exception  of  a  change 
In  the  names  of  the  offices  and  of  the  insti- 
tutions (with  some  insignificant  details  about 
the  salaries  of  the  superintendents  and  tlie 
appointment  of  the  directors),  the  whole  of 
chapter  2  of  v(4ume  2  of  the  Oode  is  re-en- 
acted, or,  as  the  act  Itself  declares:  "And 
the  provisions  of  chapter  2,  volume  2,  of  the 
Code,  sf^llcable  to  the  directors  of  the  N<H^b 
Carolina  Insane  A^lum,  not  In  conflict  with 
the  provisions  of  this  act,  are  hereby  made 
applicable  to  the  board  of  trustees  of  the 
Btate  Hospital  for  the  Insane  and  the  West- 
em  Hospital  for  the  Insane,  and  as  modified 
by  this  act  are  hereby  re-enacted."  In  State 
V.  Williams,  117  N.  O.  753,  23  8.  B.  260,  It  Is 
said:  "The  re-enactment  by  the  legidatnre 
of  a  law  in  tlu  terms  9t  ft  fwiQer  law  at  ttw 
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same  time  it  repeals  the  former  law  Is  not» 
In  contemplation  of  law,  a  repeal,  but  Is  a 
reaffirmance  of  the  former  law,  whose  pr»- 
Tlslons  are  thus  contiaued  wlthont  any  In- 
termiaslon."  The  effect  of  tbe  act,  then,  Is^ 
that  It  has  only  a  prospective  operation  as  to 
the  change  of  the  name  of  the  tnstltnticHi  and 
the  names  of  the  offices  connected  with  It, 
and  that  the  defendants  (the  incumbents)  are 
entitled  to  hold  on  to  their  offices,— the  de- 
fendant Klrby  for  the  term  for  which  he  was 
dected,  and  the  other  defendants  for  the 
terms  for  which  they  were  appointed,  and 
until  their  snccessors  are  duly  elected  and 
appointed  and  qualify.  There  Is  no  error  in 
the  Judgment  of  the  court  below,  and  the 
same  is  affirmed,  except  that  part  of  the  Juds- 
mmt  as  to  the  right  of  John  B.  Smith,  which 
is  not  set  out  In  the  complaint,  and  is  there- 
fore set  aside;  that  matter  not  btfng  before 
ttie  court 

<110  N.  G.  461) 

WTEBL     BOARD  OF  OOM'RS  OF  JACK- 
SON COUNTY. 
<Snpreme  Conrt  of  North  Carolina.   April  27, 
1887.) 

KxruL  or  BvATuTB  PBifDiira  Appiai,— Aut» 

MBMT  or  AOTIOH— R»KV  10  CoSTS 
JUDIOIAIt  NOTIOB  or  SXATDTa 

1.  The  repeal  of  Acta  1880,  e.  12,  requiring 
county  commissioners  to  build  a  bridge  and  lery 
a  tax  therefor  pending  an  appeal  from  a  judg- 
ment against  the  commisrioners  In  mandamus 
to  compel  tiion  to  perform  such  acts,  abated 
the  proceeding. 

2.  Where  a  cause  of  action  is  abated  pending 
aroeal,  by  the  repeal  of  the  statute  on  which 
It  was  baaed,  the  supreme  conrt  wlU  not  consid- 
er which  party  would  have  won  the  esse  In  or- 
der to  adjudicate  the  costs,  but  the  judgment 
below  aa  to  costs  will  stand. 

S.  The  court  will  take  judicial  notloe  of  a 
statute  which  Is  a  public  act. 

Appeal  from  superior  conrt,  Jackson  coun- 
ty; Tlmberlake,  Judge. 

Petition  by  WlUiam  Wlkel  for  a  writ  of 
mandamus  to  the  commissioners  of  Jackson 
county.  From  a  judgment  granting  the  writ, 
d^endants  appeaL   Action  abated. 

Ifoore  ft  Moore,  for  appellants. 

OLABK,  J.  This  wu  an  application  for  a 
mandamus  against  the  connty  commission* 
era  Qf  Jackson  county  to  compel  them  to 
bnlld  a  certain  bridge  over  the  Tackaseegee 
riTer,  and  1677  a  tax  for  that  pnrpoee,  as 
required  by  chapter  12,  Acts  1S8S.  The  de- 
fendants filed  a  demurrer  denying  the  power 
vt  the  l^slatnre  to  enact  snch  statute^  The 
demxara  was  orermled,  and,  the  dtfendants 
not  aTalHng  themslves  of  the  leave  granted 
tbem  to  answer  ovw,  lodgment  for  a  per- 
emptory mandamus  and  tor  costs  was  given 
against  them.  fMm  which  they  appealed. 
Pending  the  appeal  to  this  conrt,  the  legUla- 
tore.  by  an  act  ratified  Ifarcta  9,  WBfT,  re- 
pealed the  aforesaid  chapter  12,  Acts  189B. 
This  destroyed  the  cause  of  action,  and  there 
only  remains  the  judgment  against  the  de- 


fendants for  costs.  It  has  been  repeatedly 
held  that  where,  pending  an  appeal,  the  sub- 
ject-matter of  an  action,  or  the  cause  of  ac- 
tl<m,  is  destroyed  In  any  manner  whatever, 
this  conrt  will  not  go  Into  a  consideration  of 
the  abstract  question  which  party  should 
rightly  have  won,  merely  In  order  to  adjudi- 
cate the  costs,  but  the  Judgment  below  as  to 
the  costs  will  stand.  State  v.  Home,  119 
N.  0.  854,  26  &  B.  36;  State  v.  Commission- 
ers of  PamUco  Co.,  120  N.  a  19,  26  S.  B. 
649.  Here  the  demurrer  raises  grave  ques- 
tions of  constitutional  law,  and  the  court 
will  not  consider  and  determine  them  after 
the  cause  of  action  has  been  destroyed.  The 
court  takes  judicial  noQce,  wlthont  formal 
supplemental  plea,  of  the  repealing  statute, 
wiiich  is  a  public  act  By  the  Judgment  be- 
low tbe  plaintiff,  who  sued  u  a  taxp^er, 
acquired  no  persona]  rights  exc^t  as  to  the 
judgment  for  costs,  and  of  that  be  could  not 
be  deprived  by  the  repealing  statute.  Code, 
8  8764.  The  judgment  for  costs  below  is  af- 
firmed, and  each  party  will  pay  his  own 
costs  In  this  court  u  tbe  repealing  statute 
was  enacted  before  Judgment  hem.  Action 
abates. 


(m  N.  c.  MS) 
HBISBIB  V.  MBABS  et  aL 
(Supreme  Gourt  of  North  Carolina.   April  27, 

1897.) 

BU.B8  —  BXBCUTORT  CONTRACT  TO  Hiir0rA.OTURB 

Goods — CkjCKTsBMAHDiNO  Orobh— Rssots- 
siON— Hbasubb  or  Diiiigbs. 

1.  Where  spedflc  goods  are  to  be  manufac- 
tured to  order  under  an  executory  contract  to 
purchase  when  finished,  no  title  passes  until 
the7  are  finished  and  delivered. 

SL  Where  a  buyer  coDntermanda  his  order 
for  goods  to  be  manufactured  for  him  under  an 
executory  contract,  before  the  work  Is  complet- 
ed, it  Is  notice  to  the  otht^r  party  tlut  he  oects 
to  rescind  and  stand  the  damages. 

8.  Where  an  executory  contract  for  the  manu- 
facture of  goods  to  the  order  ot  the  buyer  Is 
rescinded  by  him  by  countermanding  the*  order 
before  the  work  is  finished,  the  measure  of  the 
seller's  damages  is  *he  difference  between  the 
contract  price  and  the  market  value  ot  the 
goods  at  Hie  time  of  the  breach. 

Appeal  from  superior  oonrt  Bnncombe  conn- 
ty; Hoke,  Judge. 

Action  by  Charles  Helser  against  G.  A. 
Hears  &  Sons.  From  the  judgment  rendered, 
plaintiff  appeals.  Afilrmed. 

T.  H.  Cobb  and  O.  A.  Webb,  tor  si^ellant 
Moore  ft  Moore,  for  appellees. 

FAIBOLOTH.  a  J.  The  defendants,  retail 
merchants  In  AshevlUe,  N.  C  on  May  21, 1804, 
contracted  wltti  the  p1alntlff>a  whrteasle  manu- 
facturer of  Baltimore,  Md.,  tw  a  lot  ttf  shoes, 
to  be  Booo  tbmatta  mannfBctnred  and  de> 
Uvered.  On  May  2S,  1S94,  the  plaintiff  re- 
ceived written  notice  tran  tbe  defendants  not 
to  make  the  shoei,  and  that  the  defendants 
could  not  take  tbem.  At  that  time  tbe  lOatn* 
tiff  *%bA  cat  tbe  leather  for  the  uppers,  pre- 
pazatray  to  making  the  shoes,  and>partly  fit- 
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ted  fbem  to  tbe  laita."  Tbe  plaintiff  nftued 
to  accept  the  coantermand,  flnlabed  the  ahoea^ 
and  tendered  tbem  to  the  defendants,  who  re- 
fnaed  to  recefre  and  pej  for  them.  The  plain- 
tiff now  roes  for  tbe  aiUre  contract  price.  His 
honor  charged  the  ivrj  that  the  meaenre  of 
the  plaintiff's  damacea  was  the  difference  be- 
tween the  contract  price  and  the  market  valae 
otf  the  gooda  at  the  time  tbey  were  to  be  da* 
llvered.  Plaintiff  appealed. 

In  a  contract  for  the  sale  of  spedflc  artlcdeSr 
then  in  existence  and  ready  for  dellTery,  and 
the  purchaser  refuses  compliance,  the  seller 
has  three  remedies,  at  hie  option:  (1)  To  treat 
the  property  as  his  own,  and  sue  for  damages; 
CZ)  as  the  property  of  the  buyer,  and  sue  tor 
the  price;  (3)  as  the  property  of  the  buyer, 
and  to  resell  It  for  him,  and  sue  for  the  dif- 
ference between  the  contract  price  and  that 
obtained  on  resale.  A  contract  for  specific 
articles,  to  be  thereafter  manufactured  and 
dellTered,  Is  executory,  and  no  title  to  the 
article  passes  until  finished  and  delivered,  and 
the  buyer  has  no  title  to  or  Interest  In  the  ma- 
terial used.  The  option,  In  the  Instance  first 
above  stated.  Is  allowed  the  vendor  because 
be  Is  ready  to  comply,  and  the  vendee  Is  guilty 
of  a  breach  of  promise.  When  the  contract 
Is  executory,  and  the  buyer  countermands  his 
order,  that  Is  notice  to  the  other  party  that 
be  elects  to  rescind  his  contract  and  submit 
to  tbe  legal  measure  ctf  damages,  which  must 
result  from  every  breach  of  contract. 

We  think  his  honor  gave  the  Jury  proper  to- 
stmctlon,  except'  that  he  should  have  said  "at 
the  time  of  the  breach,"  Instead  of  "at  the 
time  the  goods  were  to  be  dellraed."  niat 
error  does  not  hurt  the  defendants,  as  they 
do  not  appeal.  And  his  honor  properly  re- 
fosed  the  plahitlff's  prayer  for  special  Instruc- 
tlons.  When  the  plaintiff  was  notified  of  the 
defendants'  rescission  of  the  agreement,  It 
seems  unreasonaUe  that  the  plaintiff  should 
ccmtlnne  to  manufacture  and  thus  continue  to 
increase  his  damages.  This  conclusion  as- 
sumes that  the  title  to  tbe  shoes  never  passed, 
as  It  could  not  possibly  do,  before  they  were 
finished  and  put  In  the  condition  contemplated 
by  the  contractors.  Ben].  Sales.  H  1117, 1121, 
860,  note  0;  Hosmer  v.  WUson,  7  Ulch.  204, 
SOS;  Denne  t.  Feni^  2  Ired.  86.  This  was 
the  onl7  question  hi  tin  case^  Affirmed. 


on  N.  c.  tfO) 

rraOMPSON  et  al.  t.  NOBTH  CAROLINA 
BUILDING  A  LOAN  ASS'N. 

fflnptwne  Oonrt  of  North  Oardlna.  April  37, 

BviLDiaa  Airo  Loak  Assooutioxs— lasoLTSNor 
—  RsoBtvBBS  —  FoRBOLOsnaa  or  Uoaveaaa 
BT  TRusTsa  —  Oasnns  —  OisrosiTioa  ov  Pao> 

OBBDB. 

L  On  winding  up  an  Insolvent  building  and 
loan  association,  a  bwrowing  member  Is  enti> 
tied  to  be  audited  with  whatever  fines  he  has 
paid. 

2.  Where  the  trustee  onder  the  power  tbeidn 
contained  forecloses  a  mortgage  aecnted  tay  a 


borrowing  member  of  a  bnUdlng  assodatlont 
and  the  assoeiatioD  Is  then  In  the  hands  of  re- 
eeivers  as  Insolvent,  It  is  his  dutr  to  pay  all 
the  prooeeds  of  the  sale  to  the  receivtts,  though 
In  excess  of  the  amount  doe  on  the  mortgage, 
dnce  the  mortgagor  Is  a  member  as  well  as  a 
debtor,  and  his  llaUllty  eannot  be  known  nntil 
it  Is  ascertained  to  Kdiat  amount  the  assodation 
Is  insolvent. 

8.  Receivers  of  an  Insolvent  building  and  loan 
association  should  par  out  no  mon^,  except  tor 
neeessaiT  axpensee,  but  upon  tim  order  of  tbt 
court 

Appeal  frwn  superior  court,  Meddenlmic 
county;  Norwood,  Judge. 

Action  by  J.  S.  Oniompson,  John  P.  Lons, 
and  others,  stodtbolders,  a^lnst  tbe  Nortti 
Carolina  Building  ft  Loan  Association,  for 
amounts  due  them  on  paid-up  ato(±.  From 
an  order  hi  favOT  of  defendant,  plalntlfCB  np- 
peaL  Brror. 

The  order  of  the  Judge  Is  as  follows:  **Up- 
on  reading  and  considering  the  petition  of  J. 
W.  Keerans  and  B.  T.  Cansler,  receivers,  It 
Is  ordered  that  the  said  recovers  be  directed 
to  call  upon  the  borrowing  members  of  ttie 
North  Carolina  Building  &  Loan  Aseodatiop 
to  pay  into  their  hands  tbe  net  amount  due 
from  tlie  said  borrowing  members  to  the  asso- 
ciation, the  amount  so  due  and  called  for  to 
be  ascertained  as  follows;  that  Is  to  aay: 
By  cbargtog  the  borrowing  member  with  the 
sum  paid  to  him  by  the  association,  and  In- 
terest thereon,  according  to  contract,  and  giv- 
ing him  credit  for  all  sums  paid  to  by  him, 
with  like  interest  thereon,  except  fines  col- 
lected, If  any,— the  matter  of  said  fines  to  be 
left  open  for  future  settlement  under  a  fur- 
ther order  of  this  court;  and  that.  If  any  bor- 
rowing member  shall  fall  to  respond  to  this 
call  withto  a  reasonable  time  after  It  Is  made, 
W.  O.  Maxwell,  trustee,  and  the  receivers, 
shall  proceed  to  exercise  the  power  of  aale 
conferred  upon  W.  C.  UaxweU  by  such  bor- 
rowing member,  and  fully  set  out  In  tbe  deed 
of  trust  made  by  him,  and  out  of  the  proceeds 
of  the  sale  of  the  property  thus  made  the 
said  trustee  shall  pay  to  the  receivers  tbe 
amount  dne  to  the  association  according  to 
the  rule  of  the  MiUs  Case,  and  shall  hold  the 
balance  of  the  purchase  money  subject  to  the 
further  order  of  this  court,  and  the  final  ad- 
justment of  the  account  between  the  borrow- 
ing member  and  the  receivers  and  the  asso- 
ciation. The  receivers  wlU  make  no  further 
call  upon  such  of  the  borrowing  members  as 
will  respond  to  the  call  directed  by  this  or- 
der until  further  direction  of  tbb  court  They 
will  report  hereafter,  as  soon  as  practicable, 
the  exact  status  of  the  affairs  of  the  corpora- 
tion, aqd  the  amount  of  deficlmcy  of  its  as- 
sets, to  the  end  that  an  adjustment  of  such 
loss  or  defldency  may  be  made  among  tho 
members  of  the  association;  and  no  mort- 
gage or  trust  deed  made  for  tbe  benefit  of 
tbe  association  shall  be  canceled  or  marked 
^Satisfied*  by  the  trustee  or  receivers  until  a 
final  adjustment  of  the  account  between  the 
borrowing  member  and  the  association  to 
made  under  the  wdw  of  the  court** 
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TIM  foUowtng  are  iflalntlffB*  «xoeptloiiB: 
**(!)  Tbat  the  court  ordered  that  the  said  re- 
eelTeri  tie  directed  to  call  apon  ttie  borrow- 
ing mendwn  of  the  North  OaroUna  Bnlldli« 
&  Zjoan  Aaaodatlop  to  pay.  Into  ttielr  taanda 
the  net  amount  due  from  the  Bald  borrowing 
moObers  to  tiie  asBodatlon,  the  amount  m 
due  and  called  for  to  be  ascertained  as  fol- 
lows; th^t  Is  to  say:  By  charging  the  bor- 
rowing membiiff  wtth  the  Bum  paid  to  him 
1^  llie  asBodatlon*  and  Interest  theceoUf  ae- 
coding  to  the  contract,  and  gjvlng  him  credit 
for  all  soma  paid  In  by  blm,  with  like  intereat 
therecMit  accept  fines,  If  any,  the  amount  of 
Buch  fines  to  be  left  open  for  futon  settle- 
ment undw  a  further  order  of  this  court;  the 
said  John  P.  Loog  contending  that  the  court 
had  no  rl^t  to  wder  a  settlement  to  be  made 
In  the  manner  aforesaid,  and  especially  that 
the  court  had  no  right  to  exclude  from  the 
said  settlement  the  fines  paid  by  the  borrow- 
ing membas.  (2)  That  the  court  (Kdered  that 
If  aay  member  should  fall  to  req>ond  to  said 
can  wltUn  a  reasonable  time  after  It  Is  made* 
W.  C.  Haxw^  trustee,  and  the  recelven, 
should  proceed  under  the  power  given  in  the 
deeds  of  trust  to  sell  the  land  ocmveyed  ttun- 
by,  and  out  <tf  the  proceeds  of  the  sale  that 
the  trustee  should  pay  the  recdTws  ttie 
amoimt  due  the  asBOdatkm  ac«vdlng  to  the 
rule  of  the  Mills  Oasc^  and  should  hold  the 
balance  of  the  purchase  mon^  subject  to  the 
further  order  of  this  court  and  the  final  ad- 
justment of  tiie  account  betweoi  the  borrow- 
ing member  and  the  receivers  and  the  asso* 
datlon;  llie  said  John  P.  Long  contending 
that  the  court  or  Judge  had  no  rl^t  to  make 
any  such  order,  or  to  order  a  sale  of  the  land 
under  tile  deed  of  trust,  and  the  application 
of  the  ^oceeds  and  tiie  retention  of  the  bal- 
ance of  tlie  purchase  money,  as  abore  set 
forth.  (8)  That  the  court  further  ordered 
that  no  further  call  be  made  on  such  of  tiie 
borroT^ng  members  as  reaiponded  to  the  call 
directed  by  said  order,  until  the  further  di- 
rection of  the  court,  and  that  the  receivers 
rei>ort  as  soon  as  practicable  the  exact  status 
of  the  affairs  of  the  corporation  and  the 
amount  at  the  defldeucy  of  the  sssets,  to  the 
end  that  an  adjustmoit  of  such  loss  or  de- 
fldency  may  be  made  among  the  members  of 
ttie  assodatlon,  and  that  no  mortgage  or  trust 
deed  made  for  the  benefit  of  the  association 
tfiall  be  cancded  or  marked  *SatlBfied'  by  the 
trustee  or  receivers  until  the  final  adjustment 
of  the  account  between  the  borrowing  mem- 
bers and  the  association  Is  made  under  the 
order  of  the  .  court;  the  said  Xohn  P.  Long 
omtendlng  ttiat  the  court  had  no  right  to 
make  such  an  order,  and  especially  that  the 
court  had  no  right  to  withhold  an  adjustment 
and  settlement  from  the  borrowing  member 
and  the  association  or  the  receivers  untn  a 
report  Is  made  by  the  receivers,  and  ti»  status 
of  tbe  association  and  the  amount  of  the  de- 
fldeney  of  Its  asseta,  if  any,  is  ascwtalned; 
and  espedaUy  flie  court  had  no  right  to  order 
that  no  mortgage  or  deed  of  trust  made  for 


the  boiefit  of  the  association  should  be  can- 
celed or  marked  *SatIsfled*  by  the  trustee  or 
recdvers  until  a  final  adjustment  between  the 
borrowing  member  and  the  association  under 
the  rule  laid  down  by  the  court,  thereby  de- 
priving the  mortgagor  or  borrowing  member 
or  trustor  from  settling  with  the  association 
upon  payment  of  the  amount  Justly  due  by 
him." 

O.  F.  Basim,  f  (»  ^pdlants.  O.  B.  McLean, 
P.  D.  Walkor,  and  V.  L  Osboniek  for  appellee. 

FUBOHBS,  J.  The  first  exes^Hm  of  the 
appellant  Lcmg  la  sustained  so  far  as  It  ex- 
tends to  fines  being  allowed  to  the  creditors 
of  the  association  In  tlie  settlement  of  their 
debts  to  the  concern.  This  is  expressly  so 
held  in  Strauss  v.  Association,  117  M.  O.  814, 
28  S.  n.  460,  and  approved  in  tiie  same  case, 
118  N.  a  66^  24  8.  B.  U6.  We  cannot  dis- 
tinguish this  ease  from  that,  althoogh  this  Is 
attempted  to  be  d<me  b7  connseL  It  is  also 
contended  that  tbe  order  Is  not  applicable^  as 
it  Is  left  apea  for  future  adjustnient  But  we 
can  see  no  reason  tor  leaving  opon  a  question 
that  this  court  has  in  direct  terms  decided, 
and  afterwards  approved,  nidess  It  Is  sup- 
posed that  time  will  change  the  law.  But,  as 
It  is  a  paynunt'the  party  haa  made  upon  Us 
debt,  he  Is  entitled,  as  a  matter  of  rli^t,  to 
have  it  allowed  him  on  settlonent 

The  Becond  and  ttiird  es^tlons  of  the  ap- 
pellant, as  understood  In  the  light  of  his  brief, 
can  best  be  considered  togethM.  l^ey  relate 
to  the  directions  to  Ute  trustee  and  recelvm 
selling  under  the  mw^age  of  the  appellant, 
and  as  to  thdr  retaining  the  proceeds  of  sale 
untn  a  final  settlement  We  said  In  Strauss 
V.  Assodatlon,  supra,  that  the  recovers  did 
not  have  the  right  to-seD  without  an  order  of 
foreclosure.  This  was  crarect  In  that  case, 
as  tbe  mortgages  were  made  to  Oie  associa- 
tion. But  In  this  case,  Maxwell,  ttte  trustee, 
is  a  party,  whose  duty  it  was  to  foreclose 
the  nuatgage  tf  default  was  mad^  and  to 
ifay  the  mon^  to  the  assodaticm.  Tbis  be- 
ing so.  It  would  seon  that  he  mlj^t  still  sell 
under  the  power  given  to  him  in  the  mort- 
gage. But  we  can  see  no  reason  why  he 
should  not  pay  all  the  proceeds  of  sdcb  sale 
over  to  the  receivers,  who  are  bonded  officers, 
to  be  held  by  them  untn  the  setOemoit  of 
the  concern.  It  Is  omtended  that  the  resi- 
due Is  the  appellant^B  money,  and  Oere  is  m 
Feason  why  It  should  not  be  paid  to  him  at 
once.  But,  as  reasonable  as  this  appears  to 
be,  it  is  not  tme,  for  tbe  reason  ttiat  It  leavM 
out  of  consideration  the  fact  that  the  appel- 
lant is  a  member  of  the  association,  as  weU 
as  a  debtor;  that  as  such  member  his  indebt- 
ednen  1m  a  trust  fund  for  the  benefit  of  Uie 
other  members  of  the  concern  as  well  as  for 
himself;  and  that  his  Uabfltty  cannot  be 
known  until  it  Is  ascertained  to  what  amount 
the  association  is  lns(dvent.  As  Is  said  hi 
Strauss  v.  AsBoclatiou,  supra,  no  money 
should  be  paid  out  1^  the  reoetvera.  except 
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tor  necessary  expenses  In  maklQg  coUectioo, 
but  upon  tbe  order  of  tbe  court.  This  rule 
may  work  a  bardsblp  Id  some  instances,  bnt 
It  is  necessary  to  the  protection  of  the  other 
members  and  creditors  of  the  association. 

It  is  said  in  the  order  that  settlements  may 
be  made  under  Mills  v.  Association,  75  N.  C. 
292.  We  do  not  know  that  we  understand 
this  part  of  the  order.  Strauss'  Case,  supra, 
ia  the  latest  enunciation  by  this  court  upon 
the  subject  of  winding  up  insolvent  building 
and  loan  associations.  And  while  we  do  not 
understand  Strauss*  Case  to  announce  any 
doctrine  in  conflict  with  Mills'  Case,  supra, 
but  to  be  In  entire  tiarmony  with  that  opin- 
ion. It  discusses  and  provides  for  dlff^^nt 
phases  arising  in  that  case  and  in  this  that 
were  not  presented  in  Milts'  Case.  Therefore 
what  is  said  In  Strauss'  Case  and  In  this  opin- 
ion will  be  sufficient,  as  we  think,  to  enable 
the  court  to  make  proper  orders  for  the  di- 
rection of  the  receivers  In  this  case.  There 
Is  error,  as  la  pointed  out  above.  Error. 


CUON.  a  SU) 

STATE  T.  KING. 
(Supreme  Court  cf  North  Carolina.   April  27. 

1897.) 

Sborm  Assault  with  Intent  to  Ejix —  Essbn- 
TiAL  Elements. 
To  constitute  the  statutory  secret  assault 
with  intent  to  kill,  tbe  person  assaulted  must 
have  been  unconscious  of  the  presence  as  well 
as  of  tbe  purpose  of  his  adversary. 

Appeal  from  superior  court,  Graham  coun- 
ty; RoblnsoD,  Judge. 

B.  L.  King  was  convicted  of  a  secret  as- 
sault with  intent  to  kill,  and  appeals.  Error. 

Shepherd  &  Busbee,  for  appellant  The 
Attorney  General,  for  the  State. 

FURCHES.  J.  This  Is  an  indictment  for  a 
secret  assault  with  Intent  to  klU.  Hie  statute 
under  which  the  defendant  Is  indicted  Is  high- 
ly penal,  and  must  be  strictly  construed.  It  is 
held  by  this  court:  "An  assault  cannot  be 
said  to  have  been  made  In  a  secret  manner, 
except  where  the  person  assaulted  Is  uncon- 
Bclons  of  the  presence  as  well  as  of  the  pur- 
pose of 'his  adversary."  State  v.  Gunter,  lis 
N.  C.  1068,  21  8.  E.  674.  The  court  charged 
the  Jury  In  this  case  that  it  was  snnlcient  to 
constitute  the  crime  of  secret  assault,  under 
the  statute,  if  the  person  assaulted  "had  no 
notice  of  the  presence  or  purpose  of  the  de- 
fendant"; thus  making  It  the  duty  of  the 
Jury  to  convict  the  defendant  if  they  found 
from  the  evidence  that  the  person  assaulted 
had  no  knowledge  of  the  defendant's  pres- 
ence, or  If  he  imew  of  tbe  defendant's  pres- 
ence but  did  not  know  of  his  intention  to 
make  the  assault,  thus  making  a  want  of 
knowledge  of  tbe  defendant's  presence,  or  a 
want  of  knowledge  of  the  defendant's  inten- 
tion to  assault,  sufficient  to  convict,  whereas 
there  must  be  a  want  of  knowledge  of  the  de- 
foidanf  ■  presence,  and  also  a  want  of  knowl- 


edge of  bis  inteutlon  to  make  the  assault,  to 
constitute  the  crime  of  a  secret  assault  under 
the  statute^   There  la  error.   New  tiiaL 


(ISO  N.  C.  462) 
AXiBXANDBB  v.  HABKINS  et  aL 
(Supreme  Court  of  North  Carolina.   April  27, 

1897.) 

FAnntSBsaiP — Rbtikino  Partbkb — Liability  won 

BUBSBQUEXT  DEBT9. 

Where  no  public  notice  was  given  of  tbe 
dissolution  of  a  partnership,  the  retiring  part- 
ner was  liable  for  a  debt  arialnK  from  a  trans- 
action immediately  after  Uie  dissolution,  be- 
tween tbe  other  partner  and  one  who  knew  they 
had  been  doing  business  as  partners,  and  believ- 
ed they  were  partners  at  the  time,  and  that  he 
was  extending  credit  to  the  partnership. 

Appeal  from  superior  court,  Buncombe 
county;  Bryan,  Judge. 

Action  by  K.  F.  Alexander  against  J.  L. 
Murray  and  P.  L.  Lance,  for  rent,  commenced 
In  justice's  court,  and  taken  on  appeal  by  de- 
fendants to  tbe  superior  court  Pending  the 
action  In  the  latter  court,  defendant  Murray 
died,  and  H.  S.  Harklns  and  A.  Rankin,  exec- 
utcffs  of  his  will,  were  substituted  as  defend- 
ants in  his  stead.  From  a  judgment  for 
plaintiff,  the  executors  appeal.  Affirmed. 

Moore  &  Moore,  for  appellants.   T.  H. 

Cobb,  for  appellee. 

FURCHES,  J.  The  defendants  Lanc6  and 
J.  L.  Murray,  the  intestate  of  the  defendants 
Harklns  and  Rankin,  were  partners  doing  a 
mercantile  business  In  the  dty  of  Asheville. 
In  the  month  of  March,  1888,  this  partnership 
was  dissolved,  and  the  defendant  Lance  pur- 
chased the  stock  of  goods  and  tbe  unexpired 
term  of  Kllier  In  the  storehouse  and  prem- 
ises of  the  plaintiff,  and  on  the  1st  of  April. 
1888,  moved  into  that  house,  and  continued 
the  business  of  merchant  Soon  after  the  1st 
of  April  tbe  goods  that  had  belonged  to  the 
firm  of  Lance  &  Murray  were  also  moved  into 
the  storehouse  of  plaintiff,  and  both  Lance 
and  Murray  occupied  it  What  rents  were 
paid  to  plaintiff  seem  to  have  been  paid  by 
Lance,  but  tbe  plaintiff  testified  that  she  was 
told  and  believed  that  Murray  was  a  mem- 
ber of  the  firm;  that  she  knew  that  Lance  & 
Murray  had  been  doing  business  together  as 
partners;  and  that  she  believed  they  were 
stni  partners  till  after  the  rent  sued  for  was 
due.  The  referee  also  finds  that  there  was 
no  public  notice  given  of  the  diBS(^ution  of 
the  firm  of  Lance  &  Morray,  and  there  is  still 
due  the  plaintiff  $101.50  as  a  balance  of  rent. 
We  are  of  the  opinion  tliat  there  was  evidence 
Justifying  the  referee  in  his  finding  of  these 
facts,  and,  this  being  so,  his  findings  are  con- 
clusive, and  cannot  be  reviewed  by  us.  Fon- 
sbee  V.  BeckwlUi,  119  N.  0.  178,  25  S.  E.  860. 
It  was  contended  by  the  plaintiff  that  tbe 
whole  term  of  Keller  in  the  lease  was  pur- 
chased, and  that  this  made  the  purchaser  ot 
purchasers  tenants  of  the  plaintiff,  and  for 
this  position  cite  Krlder  t.  Bap^say,  79  N.  O 

Digitized  by  VjOOglC 


N.C.) 


ALEXANDER  v. 


■.  ALEXANDER. 


121 


854.  While  this  contentloD  is  correct  u  a 
proposltioD  of  law.  It  does  not  seem  to  ni  to 
be  material  to  the  plaintUf  In  this  case;  for 
while  It  constltnted  the  pnrchasers  tenaDts 
with  the  rights  of  the  original  leessees,  as  to 
the  terms  of  the  lease  aud  estate  granted,  It 
did  not  release  the  original  leasee  from  the 
t  obligation  of  his  contract  to  pay  the  rent. 
Nor  did  it  have  the  ^ect  to  make  the  sub- 
lessee the  plalntlCTs  debtor  for  the  rent  until 
the  plaintiff  elected  to  make  him  bo.  This 
bhe  did,  and  the  greater  part  of  the  rent  for 
the  onezplred  term  has  been  paid  to  her  as 
above  stated.  The  defendants  in  their  argu- 
ment, and  in  their  printed  brief,  treat  this 
case  aa  being  one  of  estoppel,  and  contend 
that  the  pl&Intlfl  has  shown  no  fact  that 
estops  Murray  from  showing  the  truth  of  the 
matter;  that  he  was  not  In  fact  a  partner  of 
Lance  at  any  time  after  the  purchase  of  the 
onezplred  lease  from  Keller.  But  In  this  the 
defendants  are  In  error.  It  was  shown— la- 
deed,  admitted  by  Murray— that  he  was  a 
partner  of  Lance  before  and  nntU  some  time 
In  March,  1888.  This,  being  so,  the  plaintiff 
was  authorized  to  act  upon  the  presnmptlon 
that  the  partnership  still  existed  (as  she 
Bwears  she  did)  until  she  had  notice  of  its 
dissolution.  As  she  had  not  dealt  with  the 
Arm  before  Its  dissolution,  she  was  not  entl- 
tltled  to  direct  personal  notice.  But  it  was 
necessary  that  there  should  have  been  such 
public  notice  glv^  of  the  dissolution  as  would 
hare  amounted  to  constructive  notice.  ElU- 
■on  T.  Sexton,  105  N.  O.  356,  11  S.  E.  180; 
Bates,  Partn.  |  eoS.  This  notice  Is  usuaUy 
given  through  the  public  press,  and  If  given 
(or  a  safflclent  length  of  time,  and  in  a  suffi- 
ciently public  manner,  will  be  sufficient  to 
protect  the  retiring  partner  from  after-made 
liabilities.  Ellison  v.  Sexton,  supra;  Bates, 
Partn.  supra.  In  this  case  It  is  not  claimed 
that  there  was  any  kind  of  notice  given  to 
the  public  of  this  dissolution.  But  the  evi- 
d«ice  is  that  Murray  had  goods  in  this  house, 
which  he  and  lAnce  were  engaged  In  selling 
at  auction  and  otherwise.  This  was  well 
calculated  to  induce  the  plaintiff  to  believe 
that  ttiey  were  still  partners.  But  the  Judg- 
ment of  the  court  Is  put  mi  the  ground  that 
It  is  found  and  admitted  that  Murray  had, 
Just  before,  been  a  partner  of  Lance,  and 
there  had  been  no  notice  glvea  of  the  diseoln- 
tlKL  The  Jodgment  below  most  be  affirmed. 


(110  N.  a  «m 

WILSON  T.  FSATHBR8T0N1D  n  aL 

ifiagnma  Oourt  of  North  Carolina.   April  27, 
1887.) 

.  IlumiOTioir— Bo:td — ADEqoAn  Lioal  Bbhrdt. 

L  An  Injonctlon  was  iapn^rlr  granted  In 
the  absence  of  the  written  andwtaklng  le- 
quired  \u  Code,  I  84L 

Z  An  iDjnDCtlon  was  Improperly  granted 
against  persons  who  cut  off  the  water  supply 
from  prnolses  allotted  to  plaintiff  as  dower,  and 
bant  a  iSgb  fence,  irtileh  closed  np  her  win- 


dows: it  being  admitted  In  plamtifTR  affida- 
vit that  defendants  were  solvent,  and  amply 
able  to  respond  in  ddmages. 

Appeal  from  superior  court,  Buncombe 
county;  Bryan,  Judge. 

Suit  by  Samantha  C.  Wilson  against  Clara 
M.  Featherstone  and  othm  for  an  Injunction. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Reversed. 

John  Wilson  died  In  Aagust,  1893,  leaving 
certain  property,  which  descended  to  his  on- 
ly child,  Clara  Featherstone;  and.out  of  said 
property,  his  widow  (the  plaintiff  In  this  ac- 
tion) was  allotted  her  dower,  the  same  con- 
sisting of  certain  lands,  "together  with  the 
improvements  thereon."  After  the  allot- 
ment of  dower,  defendants  built  a  high  fence 
all  around  the  property  so  allotted,  complete- 
ly closing  up  every  window  In  the  house 
standing  on  the  land,  and  closing  up  an  al- 
ley which  gave  a  rear  entrance  to  the  prc^ 
erty.  Defendants  also  cut  off  the  water  sup- 
ply which  was  In  said  premises  at  the  time 
of  the  death  of  said  WUson. 

Jones  A  Barnard  and  T.  H.  Oobb,  for  ap- 
pdlanta.   UerrimoB  ft  Iteiimon,  for  anpdlee. 

FAIBOLOTH,  a  X  There  are  two  nSr 
sons  why  an  injunction  ahoald  not  lutve  been 
granted  In  thia  case: 

1.  No  written  undertaking  waa  written  or 
totdered  as  required.  Code,  f  Bti;  MOler 
V.  Parker,  78  N.  a  SS;  James  t.  Withers, 
114  N.  a  474.  IS  B.  E.  S67. 

2.  Thwe  la  no  aU^ti<tai  of  defendants*  fn- 
soivency.  On  die  eontnuy,  the  plalntUTs  af- 
fidavit admits  that  the  defendants  "are 
wealthy,  and  amply  able  to  respond  In  dam- 
ages for  any  wnmg  done  thia  affiant"  Be^ 
trick  T.  Page,  82  N.  O.  flS;  McNamee  T.  Al- 
exander. 100  N.  a  242,  Ut  H.  E.  777;  Land 
Co.  T.  Webb,  117  N.  a  478,  23  &  B.  4SS. 

Berersed. 


(UB  K.  a  47*) 
ALEXANDER  v.  ALBXANDBB. 

(Supieme  Oonrt  of  North  Oarolina.   April  27, 
1807.) 

BsFBaaNOB— RaaoHMiTTiiie  Rarowr— Appb&lablb 

Obder— BxoapTioNS— Nbquqbkob  or  Ocahsiah 
—Action  by  Wabd— Cobbbotion  of  Jtjdgmbst 

— CUIM  AGIIWBT  IKTBSTATB  EJSTATS  — PbISTIKO 

Bboobd  oh  Afpbal. 

1.  An  order  passing  on  the  report  ot  a  referee, 
but  reconmiitting  it  for  correction.  Is  not  appeal- 
able. 

2.  Though  an  appeal  from  a  final  judgment 
was  abandoned  as  premature,  it  operates  as 
a  sufficient  exception  to  a  prior  order  in  the 
case  passing  on  the  report  of  a  referee  and 
recommitting  it  for  correction. 

8.  Where  a  guardian  accepts  from  an  admio- 
istrator  a  smaller  sum  than  the  ward's  share 
in  the  estate,  the  wards  may,  at  their  option, 
sae  the  guardian  or  the  admlnlBtrator  for  the 
deficiency. 

4.  A  judge  at  the  final  hearing  cannot  review 
a  prior  judgment  rendered  in  the  case  by  his 
predecessor,  but  such  Judgment  can  be  review- 
ed only  on  appeal  by  means  of  the  exceptions 
taken  thereto. 
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5.  A  note  i^TVB  bj  brotben  of  ui  tnieitftte 
for  an  attoraey's  fee  to  assist  in  prosecating 
the  alleged  mardeter  of  the  intestate,  being  a 
debt  created  after  his  death,  is  not  a  proper 
charge  -against  the  estate. 

6.  When  anv  part  of  the  record  on  appeal  Is 
printed,  the  indexes  and  marginal  references 
required  to  be  put  in  the  original  record  by 
ralM  19,  21  (22  S.  B.  jiL),  shotid  also  be  print- 
ed. 

Ai^teal  from  superior  court,  Btinconibe 
county;  Bryan,  Judge. 

Action  by  K.  F.  Alexander  against  W.  3. 
Alexander,  as  administrator.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Hoore  ft  Mo<we,  for  appelant.  T.  H.  Oobb, 
for  app^e. 

OT.ARK,  J.  Hm  Mder  of  Armfleld, 
paaslnc  upon  the  reiKurt  of  the  referee,  bat 
recommlttlns  It  for  correctlpii,  wob  not  ap- 
pealable; and  an  exception  sbonld  have  been 
noted,  ao  a>  to  bring  np  the  ruling  on  appeal 
from  the  final  judgment  Wallace  t.  Doug- 
las,  106  N.  a  42*  10  8.  B.  lOlS,  and  otber 
cases  cited;  Clark's  Code  (2d  Bd.)  p.  (162. 
'The  appeal  tiien  noted,  bat  abandoned  be- 
cause  piematore.  Is  a  suffldent  exception. 
LntlzeU  t.  MarUn.  112  N.  a  098,  17  S.  B. 
B78.  Tlie  settlement  ot  the  gnardlan.  P.  A. 
Otunmlngs,  wMi  the  administrator,  and  Uie 
receipt  given  In  fall  "by  Mm,  is  blndbig  npcHi 
audi  guardian,  wbo,  from  having  been  ^res- 
eat at  the  fftatemrat  of  the  woonnt  before 
tiie  clerk,  had  full  knowledge  of  the  transac- 
tlon;  and.  Indeed,  ,ttiere  It  no  allegation  of 
frand  or  mistake,  not  any  pnxtf.  If  tt  bad 
beoi  allied,  vbldi  would  jnstlfr  setting 
aside  the  recript  Bnt  tlda  action  was  brongfat 
by  tbe  wards  In  fb^  own  behalf,  Iv  a  next 
friend  (the  guardian  ■nbeeqaently  being 
made  a  pftr^);  and.  If  be  accepted  a  lesser 
snm  than  tbe  wards  were  entitled  to,  they 
have  tbelr  option  to  sne  eAthet  tb»  guartUan 
or  the  administrator  for  the  deficiency.  Gulp 
T.  Lee,  100  K  O.  14  S.  B.  74.  Tlie  re- 
ceipt In  fall  given  by  the  plaintiff,  E.  F. 
Alexander,  widow  of  the  deceased.  Is  prima 
fade  binding  opon  her.  and  there  is  nettber 
allegation  nor  proof  to  rebnt  this;  bat  It 
iqtpears  fn»n  the  **addHlonal  findings  of  fact 
by  agreement  of  partlea"  that  ttie  HcLeod 
note  In  qnesldon  was  paid  out  of  tlie  nutaey 
derived  from  sales  at  land  which  belonged 
to  the  children,  and  was  deducted  out  of  the 
balance  which  should  bave  been  paid  over  to 
Ifae  guardian.  The  widow,  Mrs.  Alexander, 
Is  entittod  to  no  part  of  Uils  recovery,  and 
UiefefiMre  her  estoppel  does  not  affect  the 
Judgment.  The  d^endanf  s  exceptions  filed 
at  August  tenn«  18D6,  are  solely  because  ttie 
wards  are  not  held  estc^^ted  by  the  guard- 
ian's receipt,  and  tiiat  the  court  did  not  bold 
tlie  payment  a  proper  charge.  It  was  not 
competent  for  Ju^e  Bryan,  at  the  final  hear* 
Ing,  to  review  m  set  aside  the  former  Judg- 
ment of  Judge  Armfleld.  Seroggs  v.  Steren- 
son.  100  N.  C.  854,  6  a.  m  111.  That  was 
reserved  for  the  Judgmoit  of  this  court  by 


tbe  exception  entered  thereto  at  the  time 
The  note  giveo  by  the  two  lathers  of  tbe 
deceased  for  a  fee  to  counsel  to  asslat  In 
prosecuting  tba  alleged  murderer  of  the  Intes- 
tate, being  a  debt  created  after,  the  deatli  of 
the  intestate,  was  not  a  I«Vper  diarge  against 
the  estate.  Banldng  Oo.  v.  Morehead,  116 
N.  a  410,  21  8.  B.  190;  Froellcb  v.  Trading 
Co.,  120  N.  C.  472,  26  a  B.  647.  That  one 
of  the  obligors  subsequently  qualified  as  ad- 
ministrator did  not  entitle  him  to  retain  the 
sum  paid. 

We  note  that  In  tills  case  the  printed  rec- 
ord contains  an  index,  as  required  by  rule  19 
(^  (22  S.  E,  Til.).  The  original  record  Is 
required  by  rules  19  and  21  (2S  S.  B.  vU.)  to 
be  paged  and  Indexed,  wIOi  marginal  refer- 
ences to  the  contents,  under  a  penalty  (rule 
20,  22  S.  B.  vll.)  of  a  reference  to  the  clerk 
of  this  court  to  add  tbe  paging,  indexing,  and 
maiglnal  refwoices,  with  an  allowance  of 
$5  tlierefor.  When  any  part  of  the  recnd  Is 
printed.  It  should  not  only  be  paged  as  In 
nsnal,  bat  the  index  and  marginal  references 
required  in  the  orlfl^nal  sliould  also  be  print- 
ed. These  requirements,  if  complied  with, 
will  much  facilitate  laie  argument  of  cases 
1^  counsel,  and  tlieir  consideration  by  the 
court  There  are  too  many  cases  in  which 
this  has  been  neglected.  It  te  now  called  to 
the  attmtfcn  ot  app^ants  and  their  counsel, 
that  an  expense  of  95  may  not  be  Incurred 
1^  some  who  might  ovwk>ok  tlds  matter, 
whldi  Is  required  by  ttx  roles  and  which  Is 
observed  by  othws.  Wbile  the  rules  do  not 
yet  make  It  otdtgatcsry  to  file  a  printed  brief  In 
every  case.  It  la  always  desirable  that  coun- 
sel  should  do  so.  Ibey  are  taxed  In  the  bill 
of  costs  in  favor  ot  tiie  winning  party.  A 
well-considered  brief  Is  an  assistance  much 
to  be  desired  ifj  any  ajvcll&te  court,  and  In 
all  cases.  No  error. 


(iM  N.  a  4m 
GRAHAM  T.  O'BBTAN  et  aL 
(Supreme  Court  of  North  OaroUna.   April  ST, 

1807.) 

AmARAiToi— Sbbtici  bt  Pdbligatiok— ATTAOH- 
imrT— LiHiTiTione— BuBDcir  ov  Fboof. 

1.  An  appearance  hy  defendants  after  exenpt- 
Ing  to  an  ordK  overroling  their  motion  to  dis- 
mTss  for  want  of  legal  service  of  snmmons  does 
not  amonot  to  a  general  appearance. 

2.  A  service  on  nonresidentB  by  publlcatiott 
iritiiout  attachment  is  invalid. 

8.  Where  defendant  pleads  limitations,  the 
burden  is  on  plaintiff  to  show  that  the  cause 
of  action  accmed  within  the  statutory  time. 

Appeal  from  superior  court,  Oherokee  coun- 
ty; TImberlake,  Judge. 

Action  by  N.  B.  Oraham  against  J.  J.  O'Bry- 
an  and  another.  From  a  Judgment  for  de- 
fendants for  costs,  plaintiff  iMjpeals.  Af* 
firmed. 

r.  p.  Axley,  for  appellant  J.  W.  Ooope^ 
for  appellees. 

OIARK,  J.  Tbe  Judge  hdd  flwt  tb»  iriatn- 
tiff  could  not  recover,  and  rendered  Judgmest 
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la  favor  of  the  defendants  for  sosts.  The  jndg- 
mait  must  be  affirmed,  for  several  reasons. 
The  defendants,  entering  a  special  appearance, 
moved  to  dismiss  for  want  of  legal  service  of 
summons  and  for  want  of  jurisdiction.  The 
plea  was  overruled.  The  defendants  having 
excepted,  their  subsequent  ^pearance  did  not 
brbqr  them  Into  court  as  a  general  appearance 
otherwiae  would  have  done.  Farrls  v.  Rail- 
road Co.,  115  N.  a  600,  20  S.  B.  167.  The 
record  shows  only  a  snnunons  and  a  return 
tlmt  the  defendants  "could  not  be  found  In 
the  county."  Tlie  appellees'  counsel,  however, 
admits  that  the  record  Is  defective,  and  that  In 
fact  the  defendants  were  served  by  publlca- 
tion,  but  contends  that,  being  nonresidents, 
and  no  attachment  having  been  served,  the 
service  was  not  a  legal  service.  Upon  that 
state  of  facta,  the  proposition  of  law  Is  cor- 
rect Bernhardt  v.  Brown,  118  N.  C.  700,  24 
S.  B.  527,  715;  Long  v.  Insurance  Co.,  114 
N.  C.  466,  19  S.  B.  847.  But  uothlng  In  the 
record  shows  either  that  the  defendants  were 
nonresidents,  or  any  publication  made,  or  any 
attachment  In  this  confused  state  of  the  rec- 
ord, we  find,  however,  that  the  statute  of 
limitations  was  pleaded,  nils  devolved  the 
burden  upon  the  idalntltF  of  showing  that  the 
cause  of  action  accrued  vrlthln  the  statutory 
time.  Hussey  v.  Klrkman,  95  f^.  C.  63;  Moore 
T.  Gamer,  101  N.  0.  874,  7  S,  H.  732;  Hobba 
V.  Barefoot  104  N.  a  224,  10  S.  B.  17a  Up- 
on the  face  of  the  complaint  the  plalntUTi 
cl&lm  was  barred,  and  his  evidence  did  not 
show  anything  to  place  his  claim  within  date. 
There  are  other  defects  barring  the  plalntHTs 
rlgtA  to  recorer,  bat  wa  need  not  go  tarther. 


(120  N.  C.  VSi 

LBPBBfrrBB  et  aL  V.  PINMBB  et  ox. 

(Svvrsnw  Court  of  North  OaroUaa.   April  27, 

1897.) 

Amuii  FROM  CuiBK— Wbbrb  HsABi^IToTiaa  or 

HSARINO — JURT  TrIAI^WaITBR. 

1.  Appeals  from  the  clerk  of  the  superior 
court  to  the  Judge  thereof  may  be  heard  aad 
judgment  rendered  outside  the  countr  in  which 
the  proceedhig  is  pending;  Code,  Si  254,  2(^4 
providing  that  the  clerk  Buall  send  a  statement 
of  the  case,  "by  mall  or  otherwise,"  to  the 
judge,  who  shaO  fix  a  time  "and  place"  for 
hearing  the  parties,  If  desired. 

2.  Fiulure  to  give  written  notice  that  a  hear- 
ing was  desired  on  an  appeal  from  the  clerk, 
as  required  by  Code,  |  ^5,  wlU  be  presumed 
in  support  of  a  Judgment  rendered  without  hear- 

A  controversy  in  a  proceeding  before  the 
derk  for  partition,  as  to  whether  an  actual 
partition  or  a  sale  for  partition  was  more  ad- 
TiaaUe,  b  not  an  iame  of  fact  which  shouM 
be  sent  to  term  for  jury  txial. 

4c  A  jury  trial  of  a  proceeding  before  the 
derk  is  waived  by  fiUIure  to  demand  it  before 
dedsion  by  him. 

Appeal  from  superior  court  Buncombe 
county;  Bryan,  Judge. 

Petition  by  Blcbard  Ledbetter  and  another 
against  X  H.  Pinner  and  wife  for  partition, 
A  decree  of  sale  for  partition  waa  rendered 


on  appeal  from  the  clerk;  a  motion  to  vacate 
the  decree  was  denied;  and  defendants  ap- 
peaL  AflDrmed. 

The  plaintiffs  filed  their  petition  for  parti- 
tion before  the  clerk  of  Buncombe  aapolor 
court  making  the  other  tenants  bi  common 
defendants,  averring  that  an  actual  partition 
would  be  injurious,  for  reasons  set  out  and 
praying  a  sale  for  partition.  The  defend- 
ants, answering,  admit  all  the  allegations  of 
the  complaint  except  on  this  point  and  aver 
that  actual  partition  is  desirable,  and  that  a 
sale  at  the  present  depressed  state  of  prices 
would  be  injurious.  The  clerk  decreed  actual 
partition  by  metes  and  bounds,  and  appoint- 
ed commissioners.  From  this  Judgment  the 
plaintiffs  appealed,  the  papers  being  sent  to 
the  Judge  at  Webster,  In  Jackson  county,  in 
the  same  district  who  reversed  the  clerk,  and 
directed  that  the  property  be  sold  for  parti- 
tion. The  defendants  moved  subsequently 
to  set  aside  the  order  as  irregular,  and,  on 
the  ref  nag]  to  racate,  appealed  to  this  conrt 

T.  H.  Oobb,  for  oppellanta.  ICoore  &  Moore, 
for  appellees. 

OLARK,  J.  The  defendants  insist  that  the 
Judgment  was  Irregular,  and  should  have 
been  set  aside,  on  four  grounds: 

1.  Because  It  was  entered  outside  of  the 
county.  It  has  been  held  that,  as  a  rule, 
motions  In  causes  pending  In  the  superior 
court  cannot  be  heard  outside  of  the  county 
except  by  consent  McNeill  v.  Hodges,  90  TH. 
a  248.  6  8.  B.  127;  Godwin  v.  Monds,  101  N. 
a  354,  7  S.  B.  793;  Skinner  T.  Terry,  107  N. 
a  108,  12  S.  B.  113.  Tills  restriction  does 
not  apply  to  all  orders  In  such  cases,  appli- 
cations for  restraining  orders.  Injunctions, 
and  receivers  being  expressly  excepted  by 
statute  (Code,  %\  334-337,  379;  McNeill  v. 
Hodges,  supra) ;  nor  to  orders  In  proceedings 
for  examination  of  a  party  to  the  action,  un- 
der Code,  %i  580,  580,  fertilizer  Oo.  v.  Taylor, 
112  N.  O.  141,  17  8.  B.  60).  Indeed,  the  re- 
striction was  fully  considered,  and  held,  in 
Parker  v.  McPhall,  112  N.  C.  502,  16  S.  E. 
848,  to  apply  only  to  judgments  on  the  mer- 
its or  motions  in  the  cause  strictly  speaking, 
and  to  be  not  applicable  to  orders  in  arrest 
and  ball,  nor,  indeed,  to  any  other  ancillary 
remedy.  Appeals  from  the  clerk  and  special 
proceedings  have  never  been  subject  to  the 
restriction,  and  are  governed  by  Code,  {{ 
254,  2S5,  which  provide  that  the  clerk  shaU 
send  the  statement  of  the  case,  by  mall  or 
otherwise,  to  the  Judge,  which  contemplates 
that  he  need  not  be  at  the  county  seat  and 
that  the  Judge,  If  parties  desire  to  be  heard, 
shall  "fix  a  time  and  place  for  the  bearing," 
which  would  be  a  contradiction  If  the  judge 
were  required  to  be  at  a  time  and  place  al- 
ready fixed  by  statute,  to  wit  at  the  court- 
house of  the  county  of  the  clerk  from  whom 
the  appeal  came.  Prom  the  very  nature  of 
the  proceedings  on  appeal  from  the  clerk  to 
the  Judge,  It  is  clear  t^t^.focj^  ^l»,gPe 
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be  beard  at  chambers  and  anywhere  In  tbe 

district 

2.  Tbe  second  ground  Is  that  the  judge 
gave  tbe  appellants'  counsel  no  notice.  Code, 
{  2S5,  provides  that,  If  the  judge  "shall  have 
been  Informed  in  writing  by  the  attorney  of 
either  party  that  he  desires  to  be  beard  on 
the  questions,  the  Judge  shall  fix  a  time  and 
place  for  sucb  bearing,  and  give  the  attor- 
neys of  botii  parties  reasonable  notice  there- 
of." Nothing  in  the -record  Indicates  that 
sucb  written  request  was  made  by  counsel, 
and,  in  Its  absence,  the  presumption  is  in 
favor  of  the  regularity  of  the  proceedings. 

3.  The  third  ground  alleged  la  t^at  the 
Judge,  on  reversing  tbe  clerk's  order,  should 
have  simply  remanded  tbe  proceedings  to 
the  clerk,  to  enter  tbe  proper  order  in  con- 
formity with  tbe  opinion  of  the  Judge,  and 
not  have  made  tbe  order  directing  the  sale 
himself.  This  was  formerly  so  (Tlllett  v. 
Aydlett,  93  N.  C.  15);  but  now  chapter  276. 
Acts  1887,  vests  the  judge  with  discretion  to 
pursue  either  course  (Clark's  Code  [2d  Ed.] 
p.  198;  Uctle  t.  Cbappell,  Ul  N.  C.  317.  16 
a  B.  171). 

4.  That  the  pleadings  raised  an  issue  of 
fact,  and  tbe  cause  should  have  been  trans- 
ferred to  the  docket  of  the  superior  court 
for  trial  at  term.  Tbe  only  controverted  fact 
arising  on  tbe  pleadings  was  as  to  the  ad- 
visability of  a  sale  for  partition,  or  an  actual 
division.  This  was  not  an  Issue  of  fact,  but 
a  question  of  fact  for  the  decision  of  the 
clerk  in  tbe  first  Instance,  subject  to  review 
by  the  Judge  on  appeal,  whose  conclusion  is 
binding  upon  us.  If  there  had  been  an  issue 
of  fact  raised  as  to  title  or  sole  seisin,  this 
would  have  been  for  the  Jury  at  term.  Be- 
sides, If  there  had  been  an  issue  of  fact 
raised,  tbe  defendants  waived  their  right  to 
a  Jury  trial  by  not  Insisting  npon  It  before 
the  clerk  made  his  order.  Railroad  Co.  v. 
Parker.  106  N.  G.  246, 11  S.  E.  328,  and  cases 
there  cited.  In  refusing  to  Mt  aside  tbe 
JndgmeBt  there  was  no  error. 
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SFATD  ex  id.  WILSON  v.  FBATHOB- 
STONE  et  al. 
(Supreme  Court  of  North  CaroHna.   April  27, 

1897.) 

BiSBT  TO  JuBT  TaiAL—How  Rrservbd— Exon>' 
TioH  TO  Rbfebkb's  Rbpobt, 

Where  the  e<mteutlon  was  as  to  tbe  own- 
erdiip  of  mon^s  In  the  hands  of  R.  at  de- 
cedent's death,  and.  on  compalsory  reference, 
the  reiferee  fonnd  adversely  to  defendant,  who 
had  properly  reserved  his  right  to  a  trial  1^ 
Jury  at  every  prevtons  stage  of  the  proceedings, 
an  exception  that  the  referee  should  have  fDuod 
that  decedent  merely  deposited  said  money  with 
R.  for  safe-keeping,  as  snch  deposits  are  mads 
in  a  bank,  and  that  R.  held  the  money  as  snch 
depositary,  sufficient!?  showed  what  the  Issue 
for  the  Jury  would  be,  and  entitled  dtfendant 
to  the  Jnry  trial  demanded  by  him  on  said  ex- 
ception. 

Appeal  from  superior  oonr^  Buncombe 
connty;  Bryan,  JvOgt, 


Action  by  the  state,  on  the  relation  of  Sa- 
mantha  G.  Wilson,  against  Clara  M.  Featb- 
erstone  and  others,  on  an  administrator's 
bond.  From  an  order  granting  defendants 
a  Jury  trial  of  the  Issues  raised  by  the  plead- 
ings and  the  exceptions  to  the  refWee's  re- 
port, plaintiff  appeals.  Affirmed. 

Merrimon  A  M«Timon,  tta  i^>pdlant  Jmwa 
&  Barnard  and  T.  H.  Cobb,  for  i^dlee. 

FAIRCLOTH,  C.  J.  In  all  controversies 
respecting  property  the  parties  are  entitled 
to  a  trial  by  Jury.  Const  art  1,  |  19.  -  In 
all  Issues  of  fact  Joined  In  any  court  the 
parties  may  waive  a  Jury  trial  and  submit 
tbe  findings  of  fact  to  tbe  Judge.  Const, 
art  4,  S  13.  All  such  issues  may  be  referred 
for  trial  by  consent  of  parties  (Code,  §9  420, 
423),  and  the  court  may  order  a  compulsory 
reference  on  Its  own  motion  (section  421). 
In  tbe  case  before  us  a  compulsory  refer- 
ence was  ordered,  and  on  the  trial  before 
the  referee  the  defendants  repeated  their  de- 
mand for  a  Jury  trial.  Tbe  referee  tried  the 
case,  and  reported  bis  findings  of  fact  and 
law,  and  the  defendants  excepted  to  the  find- 
ings of  fact  and  renewed  their  exception 
to  the  reference,  and  demanded  a  Jury  trial. 
At  tbe  conclusion  of  each  exception  to  cer- 
tain findings  of  fact  the  defendants  reiter- 
ated their  demand  for  a  Jury  trial  upon  that 
exception.  At  the  bearing  his  honor  ordered 
a  trial  by  Jury,  and  continued  tbe  case  for 
that  purpose.  The  plaintiff  excepted,  and 
appealed.  Every  litigant  has  this  constitu- 
tional right  of  trial  by  Jnry.  unless  he  volun- 
tarily waives  tbe  privilege.  Green  v.  Cas- 
tlebury,  70  N.  0.  20;  Bemhelm  v.  Waring. 
79  N.  O.  66.  The  Object  of  a  reference  is  to 
facilitate  the  trial,  and  the  purpose  of  the 
exceptions  is  to  point  out  the  terms  of  tbe 
inquiry  as  a  basis  for  an  Issue  to  be  sub- 
mitted to  ttte  court  or  the  jury,  as  tbe  ease 
may  be.  Tbe  nsnal  ideadlngs  set  forth  tlie 
facts,  according  to  tbe  conation  of  the  ser- 
eral  parties,  out  of  which  the  Issues  arise. 
These  Issues  shall  be  made  up  by  the  attor^ 
neya  ce  the  Judge  presiding.  Cod^  %  SU6u 
^And  BO  Uie  fiwts,  pointed  to  In  the  exception, 
serve  as  a  basis  for  an  Issuer  to  be  put  In 
legal  language  by  tiie  attorneys  or  the  Judge, 
forthebett^  comprehension  of  the  Jury.  The 
facts  stated  In  tbe  exception  should  be  ex- 
plicit enough  for  the  opposing  party  to  see 
clearly  what  the  Issue  wlU  In  (nder  that 
he  may  be  prepared  to  meet  It  with  his  evV 
dence.  In  Driller  Oo.  t.  Worth,  118  N.  a 
746.  24  8.  B.  617,  and  Id.,  In  117  N.  a  615, 
28  S.  B.  4S7,  **tiie  demand,  made  at  the  md 
of  the  exceptions  filed,  was  a  general  one 
for  a  trial  npon  each  and  everf  issue  nised, 
not  by  the  pleadings,  but  by  the  ^neptlons 
to  the  report  howevor  immaterlaL"  Sncb 
notice  did  not  enable  the  plaintiff  to  x/mpsxc 
his  ease  for  trial,  and  the  court  held  that  hli 
exception  was  too  Indefinite,  and  did  not  en- 
title hUn  to  a  Jozy  trlaL  In-the  samct  case, 
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to  US  N.  G.  748,  24  S.  B.  617.  the  court  Bald: 
"The  exception  ought  tftber  to  embody  a 
formal  Issue  arlBlng  out  of  the  pleadl&ga 
ai^  covered  by  the  adrerae  flndlnc,  or  It 
ought  plainly  and  unmistakably  to  point  out 
the  terms  of  the  Inquiry  that  It  1>  proposed 
to  submit  to  the  Jury."  Thla  would  seem 
to  be  the  utmost  extent  to  which  thla  court 
can  go  tm  this  questtcm.  The  contention  be- 
tween the  parties  was  mm  to  the  ownership 
of  certain  moneys  in  the  hands  of  one  Bank- 
in  at  the  death  of  J.  W.  Wilson.  The  ref- 
eree found  adTerseSy  to  the  defendants'  con- 
tention. The  exception  was  that  the  finding 
was  erroneous  upon  the  evidence^  and  that 
he  should  have  found  "that  the  aald  Wilson 
simply  deposited  the  taiH  money  and  the 
aald  bonds  with  the  said  Bankln  for  aafe- 
keeptng,  as  such  deposits  are  made  In  a 
bank,  and  the  said  Rankin  so  held  the  aald 
money  and  bonds,  at  the  time  of  aald  Wll- 
■on's  death,  as  such  depositary,  and  In  the 
aame  manner  aa  a  bank  would  hold  auch  de- 
posits." There  were  eight  findings  of  fact, 
but  a  Jury  trial  was  demanded  by  the  ex- 
cations  In  only  four.  The  plaintiff  could 
not  fall  to  see  from  said  excepUon,  in  con- 
nection with  the  pleadings,  what  the  Issue 
tm  the  jury  would  be,  and  ahe  was  there- 
fore in 'a  condition  to  prepare  for  the  con- 
test TbB  defendants  certainly  Intended  at 
«Twy  step  to  save  their  right  of  Jury  trial, 
and  it  appears  to  this  court  that  they  did  so. 
A-fiBrmed* 

CUO  N.  O.  VO 

WITSSLL  T.  WEST  ASHWILLB  ft  8.  8. 

ET.  00. 

(Supreme  Court  of  North  Carolina.    April  80, 
1897.) 

G&RBIKRS  —  IHJUBT  TO  FASSBHeBB  — flTIDBHOI — 

Decla«atio»  —  Ris  QzaTM  —  Ivbtrdo* 
Tioxa— PHomiiTQ  Bate  Applumobs. 

1.  Id  an  action  for  injuries  caused  bT  the  de- 
railing; of  a  street  car  because  of  excessWe  speed 
in  ffoiDir  down  a  bill,  statements  made  by  the 
motorman  to  plaintiff  just  [treceding  the  accident 
as  to  the  condition  of  Uie  tracit,the  want  of  sand,* 
the  overloaded  condition  of  the  car,  and  the 
excessive  speed,  were  admlBBible  aa  -ptrt  of  the 
res  getitm. 

2.  Sach  statements  were  also  competent  to 
charge  the  company  with  notice  of  facts  re- 
quiring more  than  ordinary  care. 

8.  Since  the  Jury  under  the  North  Carolina 
proeednre  does  not  render  a  general  verdict, 
but  merely  responds  to  issnes  Bobmitted,  it  was 
proper  to  refuse  to  charge  that  on  a  certain 
showing  "plaintiff  cannot  recover." 

4.  An  exception  to  the  giving  of  the  special 
InstmctlonB  '^from  one  to  fourteen,  both  idcIu- 
alve/*  is  a  sufficient  specific  exception  to  eadi 
of  m  Instmctiona. 

5.  A  charge  that  a  street-car  company  must 
provide  "all  known  and  approved  machinery 
necessarr  to  protect  its  passengers"  Is  too  ex- 
acting, the  correct  rule  being  that  it  is  negli- 
gence not  to  adopt  all  approved  appliances  whidi 
an  In  general  use  and  neeessacy  for  the  safety 
itf  passengeia. 

Appeal  frmn  superior  ooort,  Buneombe  coun- 
ty; Bryan*  Jndga. 


Action  by  B.  F.  Wltsell  agaUist  the  West 
AsbevlUe  &  Sulphur  Springs  Railway  Com- 
pany for  personal  injuries.  Judgment  for 
plalntifT,  and  defendant  appeals.  Reversed. 

Civil  action  tried  before  Bryan,  J.,  and  a 
Jury,  at  December  term,  1896,  of  Buncombe 
superior  court,  for  damages  sustained  by  the 
plaintiff  as  a  passenger  on  the  street  railway, 
which  It  was  alleged  negligently  permitted  Its 
car  to  run  down  hill  at  a  rapid  speed  and  with- 
out proi>er  appliances,  whereby  tbe  car  was 
derailed  and  the  plaintiff  injured.  Tbe  usual 
Issues  as  to  negligence,  contributory  negli- 
gence, and  amount  of  damages  were  submit- 
ted. Verdict  and  Judgment  for  tlie  plaintiff. 
Appeal  by  the  defendant,  who  assigned  the 
following  errors:  (1)  To  the  admission  by  the 
court  of  the  testimony  of  J.  D.  Davis,  to  which 
objection  and  exception  were  made  at  the  trial; 
(2)  to  the  refusal  of  the  court  to  give  the  first 
and  fourth  special  Instructions  requested  by 
the  defendant;  (3)  to  the  modification  or  qual- 
ification of  the  second  Instruction  prayed  for 
by  the  defendant;  (4)  to  tbe  giving  of  the 
special  instructions  prayed  for  by  the  plaintiff, 
from  1  to  14,  both  inclusive;  (5)  to  the  judg- 
ment of  tbe  court 

Merrinum  ft  Merrimon  and  Davidaon  ft 
Jtmea,  for  sfipellant  U  II.  Bourne  and  T.  H. 
Cobb,  toe  i^pdlesb 

OLABK,  J.  The  BtatementB  and  dedara* 
tions  of  the  motorman,  made  to  plahitiff  just 
preceding  the  accident,  as  to  the  condition  ot 
the  trw^  aa  to  his  not  having  sand,  and  the 
car  being  1^  and  overloaded,  and  tbe  rapidi- 
ty of  the  Bpeed,  wwe  competent  as  part  of  the 
res  gestae,  and  also  as  fixing  the  company  with 
knowledge  of  facts  requiring  a  greater  degree 
of  care  and  prudence  than  ordinary.  4  HuMnp. 
Corp.  H  4918,  4M4;  Mor.  Prlv.  Corp.  |  5408. 
Each  of  the  fcgir  qteclal  InBtmetlons  asked  by 
Uie  defendant  condudea  by  asking  the  court 
to  instruct  the  jury  that  the  "plaintiff  cannot 
reconr."  As  the  jury  now  respond  to  iasues, 
and  do  not  find  a  general  verdict.  It  waa  not 
error  to  refuse  these  prayers,  which  would  not 
aid  the  jury  to  answer  the  iaanea,  and  might 
confuse  them.  Bottoms  v.  Railroad  Co.,  109 
N.  C  72;  IS  B.  B.  738;  FarreB  v.  Railroad 
Co..  102  N.  a  800,  0  S.  B.  802;  McDonald  v. 
Carson,  94  N.  O.  4fft.  If  a  prayer  la  in  part 
erroneous,  the  court  may  decline  It  ^e 
judge  is  not  called  upon  to  ^  out  the  sound 
part  and  give  It  State  t.  Helton  (at  this  term) 
26  6.  B.  983.  The  plaintiff  having  aaked  14 
instructions,  eadi  one  numbered,  and  aU  of 
which  were  given,  the  defendant  excepted  **to 
the  giving  of  tbe  spedal  instructions  prayed 
for  by  plalntlffB,  from  one  to  fourteen,  both 
Incdudve.**  We  cannot  concur  with  the  de- 
fendant's counsel  that  this  1b  objectionable  as 
a  **broad8lde  exception.**  It  la  a  Bpedflc  ex- 
ception to  each  and  eray  one  of  the  14  q>edal 
bistmctions.  It  puts  the  judge  on  notice  to 
send  up  the  evidence  applicable  to  each,  and 
the  opposite  par^  knows  that  aaelr'<^tjtel4 
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propoaltloiia  of  law  contained  In  tbose  prayers 
will  1m  challenged  here.  When  an  exception 
Is  made  "to  the  charge  as  given."  this,  by  re- 
peated dedalona  of  thla  court,  la  Invalid,  ex- 
cept when  the  charge  contains  only  one  propo- 
Bltlcm  of  law.  When  It  contalne  more  than 
one,  the  appellant  must  point  out  each  objec- 
tionable proposition  of  law  In  the  charge  by 
an  exception  embracing  It,  and  the  statnte 
fives  him  10  days  after  the  trial  to  semtlnlse 
the  charge  and  make  his  exceptions.  The  rec- 
ord, as  has  been  repeatedly  said,  Bfaoold  not  be 
Incmnbered  vrith  any  part  of  the  cnarge  or  of 
the  evidence  which  Is  not  required  to  point 
ont  or  throw  light  upon  the  matters  excepted 
to..  To  permit  a  broadside  exception  "to  the 
diarge  as  given"  would  reqnlre  all  tbe  evi- 
dence and  all  the  charge  In  every  case  to  be 
sent  np.  with  great  and  needless  addition  to 
the  costs,  and  would  be  nnjnst  to  tlie  appellee, 
for  it  would  give  him  no  Icnowledge  of  what 
loopoeltlons  of  law  would  be  called  In  ques- 
tion upon  the  appeal,  so  that  his  counsel  might 
prepare  himself  thereon.  But  the  Code  does 
not  require  refinements,  and  when  prayers  for 
Instruction  are  asked  and  given,  and  the  oppo- 
site party  excepts,  giving  the  numbers  of  the 
instructtoas  excejited  to,  this  is  specific  infor- 
mation to  the  atqpellee,  which  would  not  be 
fuller  If  a  separate  exception  was  made  seria- 
tim to  each  Instruction  given. 

The  third  Instmctlon  given  at  request  of 
plaintiff:  "It  Is  the  duty  of  the  defendant  to 
provide  Its  cars  with  all  known  and  approved 
machinery  necessary  to  protect  its  passengers 
tsom  Injury,"— is  too  broad  and  exacting. 
Many  appliances  and  devices  "necessary  to 
protect  passengers  from  Injury"  are  not  yet 
invited,  and  it  is  Uttle  short  of  requiring  the 
use  of  them  that  the  company  shall  adt^t  all 
sndi  when  Invented,  as  soon  as  "known  and 
approved."  Many  inventions  are  "known  and 
ai^iroved"  long  before  th^  come  into  general 
use.  and  to  thus  require  common  carriers  to 
adopt  the  latest  and  best  appliances  Is  too 
harsh  and  unreasonable.  Janney  couplers, 
Miller  platforms,  air  brakes,  electric  lighting 
for  cars,  and  many  other  Improvements  were 
"known  and  approved"  by  some,  and  possibly 
by  many,  people  before  they  came  into  gen- 
oral  use.  The  rule  as  to  the  conduct  of  com- 
mon carriers  in  managing  transportation  Is 
thus  stated  by  Borwell,  J.,  in  Haynes  r.  Oas 
Co..  114  N.  a  20S,  ZU,  19  S.  B.  S44,  346: 
"Passengers  on  railroad  trains  have  a  right  to 
ttEpect  and  require  the  exercise  by  the  carrier 
of  the  utmost  care,  so  far  as  human  skill  and 
foreslfi^t  can  go,  for  the  reason  that  the  neg- 
lect of  dnty  In  such  cases  is  likely  to  result  In 
great  bodily  harm,  and  sometimes  death,-  to 
those  who  are  compelled  to  use  that  means  of 
conveyance^"  Bat  this  applies  to  the  manage- 
ment, and  not  to  the  kind  of  machinery  and 
^pliances  to  be  furnished.  In  Mason  v.  Bail- 
zoad  Co..  m  N.  C.  482,  487, 16  S.  E.  696.  699, 
it  Is  said:  "It  is  not  the  duty  of  railway  com- 
panies to  furnish  machinery  of  the  very  best 
varieties,  or  to  attach  appliances  of  the  latest 


and  safest  kinds,  bnt  that  It  Is  culpable  to  use 
cars  or  engines  of  any  particular  pattern, 
whldi  an  ordinary  Inspection  would  show  to 
be  defective;"  but  this  has  reference  to  fur- 
nishing machinery  and  i4>pliances  when  the 
complaint  comes  trom  an  employ^  who  has 
been  Injured.  To  draw  the  rule  as  to  the  mi.- 
clilnery  and  ^pllances  which  It  is  n^ligence 
not  to  furnish  ss  to  passengers  Is  more  diffi- 
cult Tbe  rule  laid  down  by  his  honor  Is  In- 
correct It  would  discourage  the  building  of 
new  roads,  If  every  corporation  is  held  to  so 
strict  a  rule  that  It  must  keep  a  lookout  for 
Improvements  and  inventions,  and,  when  one 
such  is  "known  and  approved,"  that  It  Is  neg- 
ligence to  fall  to  buy  It  Such  rule  Is  unrea- 
sonable and  compllsjice  with  It  Impracticable. 
The  prompt  Introduction  of  so  valuable  and 
much  needed  an  improvement  as  the  Jsnney 
coupler  was  beyond  the  means  of  many  cor- 
porations, and,  when  the  act  of  ctHigress  made 
their  use  In  Interstate  commerce  Imperative, 
a  date  was  set  years  ahead  for  the  act  to  go 
into  operation.  The  courts  cannot  act  precipi- 
tately in  such  matters.  Before  it  is  negligence 
not  to  adopt  improved  appliances  or  machin- 
ery, there  must  something  more  appear  than 
that  they  are  "Itnown"  and  "approved."  The 
correct  rule  Is  more  nearly  this:  "It  Is  negli- 
gence not  to  adopt  and  use  all  approved  ajq;)!!- 
ances  which  are  in  general  use  and  which  are 
necessary  for  the  safety  of  passengers."  To 
require  an  adoption  by  any  particular  defend- 
ant before  such  i^pUances  have  come  into 
ordinary  ose,  as  soon  as  "known  and  ap- 
proved," Is  simply  to  say  each  corporation 
must  have  the  "latest  and  best**  The  bardrai 
of  looking  out  and  buying  each  new  appliance 
is  too  great  The  rule  has  also  been  thus 
stated:  "It  is  the  duty  of  the  carrier  to  fur- 
nish evoything  necessary  to  the  security  of 
th^  passengers  which  Is  reasonably  consist- 
ent with  the  business  of  the  carrier"  (2  Wood, 
By.  Law,  i  301);  or  "approved  appliances  in 
general  use"  (3  £lllott  R.  R.  S  1224);  or  that 
"the  carrier  sh^ll  do  all  that  human  care, 
vigilance,  and  foresight  can  reasonably  do, 
consistently  with  the  mode  of  conveyance  and 
the  practical  operatkm  of  the  road"  (Fuller  v. 
Talbot  23  HI.  296).  "A  company  cannot  be 
required,  for  the  sake  of  waiting  travel  upon 
their  road  absolutely  free  from  peril,  to  incur 
a  degree  of  expense  which  would  render  the 
operation  of  the  road  Impracticable.  It  would 
be  unreasonable,  for  example,  to  hold  that  a 
roadbed  should  be  laid  with  ties  of  Iron  or  cut 
stone,  because  In  that  way  the  danger  arising 
from  wooden  ties  subject  to  decay  would  ba 
avoided;  but  on  the  other  hand.  It  is  no 
means  unreasonaUe  to  hold  that  If  wood  ties 
are  used  they  must  be  absolutely  sound  and 
roadworthy."  Railway  Co.  t.  Thompson,  S6 
lU.  13S,  142.  The  carrier  must  not  be  lacklns 
in  any  appliances  which  sound  rules  require 
it  should  have,  but  It  is  not  bound  to  use  every 
means  scientlflc  skill  might  suggest  to  pre- 
vent accldaits.  Stelnweg  v.  Railway  Co.,  48 
N.  T.  128.   On  IBn^^f^^^SOegte^l 
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tracks  are  allowed  to  croa  a  pabUc  road  on 
a  grade,  bat  they  always  cross  either  below 
or  above  It,  and  flaxen  are  stationed  at  short 
distances  along  the  entire  line,  and  there  are 
other  iffecantlons  which  add  to  the  security 
ef  travel,  but  the  expense  of  which  railroads 
In  this  country  are  not  yet  able  to  bear.  If 
an  ^pliance  Is  snch  that  the  railroads  should 
have  It,  the  poverty  of  Jiie  company  Is  no 
snffldent  excuse  for  not  having  It  But  wheth- 
er the  corporation  Is  negligent  not  to  have  It 
de^tends,  not  upon  tbB  bare  tAct  that  Its  use 
would  conduce  to  greater  security,  aa  the  ex- 
pensive appliance  above  mentioned,  nor  upon 
Its  being  "known  and  approved"  or  "the  latest 
and  best,"  but  the  more  reasonable  and  Just 
rule  Is  aa  above  stated,  tiiat  the  carrier  must 
lum  *U1  approved  appliances  that  are  In  gen- 
eral use  and  which  are  necessary  for  safety 
of  passengers."  In  Mason  t.  Railroad  Oo., 
aapOL,  It  was  declared  that  the  time  bad  then 
arrived  when  It  was  negligence  not  to  have 
iMlf-conpleia''  and  "air  brakes"  on  passenger 
can,  but  that  it  was  too  soon  to  hold  It  colps^ 
Ue  mtf  lgenflu  not  to  have  sudi  appliances  on 
fr^ht  can.  Tba  law  Is  reasonable  and  Just 
alike  to  the  carrier  and  tba  passenger.  It 
doea  not  ragidre  the  carrier  to  adopt  each  ap- 
pliance aa  soon  as  "known  and  apiawred," 
nor  wHI  It  Justify  the  retention  of  oU  appU- 
aneea  when  new  and  better  ones  are  in  gen- 
eral use.  The  well-known  homely  Unes  rontfi- 
Ijr  ezpreas  tbe  safest  comae: 

*TBm  not  the  first  hj  whom  tfie  new  Is  tried. 
Nor  yet  the  last  to  lay  theoU  aside." 

WhDe  tbe  law  does  not  require  the  adoption 
ot  tbe  'latwt  and  best,*'  setf-Intmest  will  In 
reasonable  time  telng  all  valuable  improve- 
mmts  Into  genoal  use,  and  then  the  corpora- 
tlon  wUdi  Is  not  snfficloitly  progreaslTe  win 
be  moved  by  fear  of  UaUllty  for  negligence 
from  disregarding  the  Interests  of  the  public. 
It  is  not  necessary  to  consider  the  other  points 
raised  by  tba  exertions,  as  ttiey  may  not 
aiiie,  or  may  be  inresented  In  a  different  form, 
on  another  trial.  For  error  In  granting  the 
third  prayer  for  Instruction  there  must  be  a 
n«w  trial.  NewtriaL 


(UO  K.  0.  4n) 

NASH  V.  SOUTHWICK  et  at 
(Supreme  Court  of  North  Carolina.   April  80, 
18DT.) 

HBOBA^f  lOB*  IiIBKS— SCOFB  OF.  BkPLOTHBITT— 
BOOKKEBPBB. 

1.  Manual  labor  in  the  reconstruction  of  an 
hoM  bnlli^ng  is  not  within  the  seroe  of  an  em- 
ployment of  one  to  act  as  clerk  ana  bookkeeper, 
and  to  "make  himself  generallr  oaefnl,"  dunng 
Buch  reconatmction,  and  hence  does  not  entf 
tie  the  autUat  to  a  lab(ner*s  lien. 

2.  One  actiag  as  bookkeeper  for  the  recon- 
struction of  a  Dttlldlng  is  not  entitled  to  a  Ibp 
borer's  lien. 

Appeal  from  superior  court.  Buncombe 
county;  Bryan,  Judges 

AoUon  by  Homer  W.  Nash  agiUnat  O.  B. 
SoaUiwitik  and  U  P.  M^jood,  assignee  oC 


C.  W.  Southwick.  There  was  a  judgment 
for  plaintiff,  and  dtfendant  Ucljoud  appeals. 
Reversed  in  part. 

F.  A.  Sondley,  for  ^pellant.  Moore  ft 
Moorch  for  appellee^ 

MONTGOMERY,  J.  Sonthwfck.  the  lessee 
of  the  propM-ty  known  as  "Hotel  Berkley," 
In  the  dty  of  Asheville,  was  In  the  fadl  of 
1893  engaged  In  having  the  property  repaired 
and  remodeled,  and  employed  llie  plaintiff, 
according  to  bis  testimony,  as  his  general 
clerk  and  bookkeeper,  and  furttier,  in  wit- 
ness* own  language,  the  plaintiff  was  "to 
make  himself  generally  useful  during  such 
reconstruction  of  the  Hotel  Bwkley,"  at  tiie 
fixed  salary  of  $80  per  month.  Tbe  pladntiff 
was  by  the  contract  to  be  at  the  hotel  all 
the  time.  It  was  agreed  between  Soathwick 
and  tiie  plaintiff  that,  when  the  repairs  <m 
the  hotel  should  be  comideted,  the  latter  was 
to  be  ttie  clerk  and  stvward  at  the  hoteL  The 
witness  Bonthwidc  also  ataCed  "that  the 
plaintiff  was  enmed  aa  a  labwer  In  the 
actual  work  of  repairing  and  reconstructing 
tiie  hotel  about  one-balf  of  the  ttane  during 
whlcfi  he  woa  emidoyed  by  4be  witness,  but 
he  was  not  em^i^red  to  do  work  of  tSiat 
kind.''  The  deposition  ot  the  defendant  was 
read  in  evidence,  and  it  ccmtatned  nothing 
contradictory  of  or  Inconsistent  with  the  mat- 
ters testlfled  to  by  Sonthwlt^ 

HIa  honor  inalmcted  the  Jury  *tbat  if,  fr<Ha 
all  the  evidence  in  the  case,  tiiey  were  satis- 
fied tlmt  the  plaintiff  waa  employed  to  aid 
in  tbe  actual  •tratk  of  reoonstnutlng  the  ho- 
tel, and  tiiat  he^  in  pursuance  of  tbe  contract 
of  emidoyment  altered  taito  between  him  and 
f3ie  defendant  Sontiiwldc,  did  actually  aid  In 
the  work  of  reoonstrocUng  the  hotel,  they 
should  aaunrer  the  first  issoe  ("Is  the  plain- 
tiff entitied  to  a  lien  opoo  tbe  leasehold  ptop- 
erty  In  tlie  Hotel  Berkley,  described  in  the 
comirtaint?"),  "Tes." '  There  was  errw,  for 
tbe  reason  that  there  was  no  evidence  tend- 
ing to  show  such  wwk  by  contract  between 
him  and  the  d^endant  Southwick.  In  fact, 
tbe  evidence  was  that  he  was  not  employed 
to  do  such  work.  Where  tiiere  is  no  evl- 
doDce,  tbe  court  ahould  not  leave  tSie  isbue 
to  be  pajBsed  upon  by  the  jury.  Covington 
T.  Newberger,  99  N.  a  628,  6  S.  BL  205;  State 
T.  Fowen,  94  N.  a  86S.  Hie  plaintiff  was 
not  entitled  to  a  lien  on  the  property  for  bis 
services  as  bookkeeper.  Wlii taker  v.  Smith, 
ai  N.  a  840;  Cook  t.  Boss,  117  N.  a  198, 
23  S.  B.  252.  The  judgment.  In  so  fax  as  It 
dedar^  that  the  i^alntiff  Is  entitied  to  a 
laborer's  lien  upon  tbb  lease  of  the  defend- 
ant SouUbwIck  in  the  hotel  property  to  the 
amount  of  9267.96,  with  Interest  therem.  Is 
erroneous,  and  Is  reversed,  aa  Is  also  that 
pait  ot  the  Judgment  <nderlng  a  sale  of  tbe 
property  for  the  purpose  of  having  the  Ucn 
aatlsfled.  Tbe  balance  of  the  judgment  la 
affirmed. 
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BPRINOS  T.  McOOT  et  aL 

(Snpreme  Court  of  North  OaroUiu.   April  80^ 

18970 

BlUB  IXB  MOTS^FATUaitT  BT  AnOouiiODAnox 

Indoksbk — ^Ihplisd  Fbohibb  to  Rbpat. 

Where  a  note  execated  by  a  third  person 
(or  defendants'  benefit  was  Indorsed  by  plaia- 
aS  at  their  express  request,  and  was  thereaft- 
er paid  b7  him,  after  a  Judgment  had  been  ren- 
dered aftaiBst  hhn  thereon,  and  the  maker  had 
become  insolvent,  tha  Jaw  will  imply  a  promise 
br  defendants  to  repay  plaintiff. 

Appeal  from  superior  court,  Mecklenburs 
county;  Norwood,  Judge. 

Action  by  H.  G.  Springs  against  J.  W.  Mc- 
Coy and  another.  From  a  judgment  of  non- 
suit, plaintiff  appeals.  Beversed. 

Jones  A  TlUett,  tw  aK>eUant  Osbome, 
Ifaxwell  &  Keeruu  ud  OlarlEson  &  Dnla,  tor 

HONTGOMEBT,  J.  If  there  was  anj  er- 
ror (MHumltted  by  the  court  below.  It  Is  one 
of  ^actice,  and  ot  so  slight  importance  and 
consequence  that  ve  are  unwilling  to  ranand 
the  case  for  a  new  trial.  No  possible  injury 
could  have  been  sustained  Ixf  the  defendants 
In  the  matter  com^amed  of.  It  would  have 
be«i  more  regolar  If  the  witness  had  been 
asked  such  questions  as  were  calculated  to 
show  that  be  had  indorsed  the  note,  the  dr- 
cumstances  attending  the  Indorsement  (I.  e. 
that  he  had  indorsed  it  at  the  request  of  the 
defendants,  and  tot  their  beneflQ,  and  his 
payment  of  It  by  the  judgment  of  the  law. 
The  note  could  then  have  be^  prored  and  re- 
celved  as  evidence  of  the  Indorsement,  uid 
in  corroboration  of  the  witness.  This  is. 
however,  not  the  defendants'  appeal,  and  the 
plaintiff,  of  course,  had  nothing  to  appeal 
from  as  to  the  manner  of  the  Introduction  of 
the  eridence,  because  his  bonw  admitted  It 
The  jdaintlfl's  aK>eal.l8  from  the  jndgmoit 
of  nonsuit,  taken  in  deference  to  the*  intima- 
tion ot  bis  honw  that  the  plaintiff  could  not 
recover  upon  the  testimony  as  received.  Bo 
the  real  question  In  the  case  Is:  Does  the 
tesUmMiy  offered  and  reeelTed,  conceding  it 
to  be  true,  constitute  a  cause  of  action 
against  the  defaidants,  and  render  them  lla<- 
ble  to  the  plaintiff,  as  alleged  In  tbe  com- 
plaint? We  are  of  the  opinion  that  the  mat- 
ters ctmtained  In  the  evidence,  If  true,  make 
the  defendante  liable  to  the  plaintiff  oa.  the 
cause  of  action  set  out  in  tbe  ctHnplsint.  The 
note,  though  executed  by  other  persons  than 
the  d^endants,  was,  according  to  the  evi- 
dence, made  for  the  benefit  and  advantage  ot 
the  defendants.  It  was  indorsed  by  the 
plolntifr,  at  the  eziwess  request  of  the  defend- 
anta  The  makers  of  the  note  had  no  interest 
In  It  at  any  time,  and  receired  no  considera- 
tion for  It  Of  course,  the  fact  that  the 
makers  received  no  consldwatlon  would  not 
affect  their  Uabllil^  to  the  payee;  but  It 
turned  out  that  they  were  Insolv^it  and  the 
lebt  fen  upon  the  plalntitf,  who  paid  It  after 


judgment  was  recovered  against  him  for  the 
amount  Tbe  testimony,  if  true,  showed  the 
payment  by  the  piainUfT  was  for  the  use  and 
benefit  of  the  defendants,  under  such  drcum- 
Btances  as  that  the  law  will  Imply  a  promise 
to  reoaj  dn  the  part  ot  the  defendants. 
Bums  T.  Parish,  8  B.  Mul  a  The  juc^ment 
of  nonsuit  Is  reversed,  and  there  must  be  a 
new  trlaL 

a»  N.  0.  SB) 

HODGBB  V.  80UTHDBN  BT.  GO. 

CBnprema  Ooort  of  North  GaroUna.   April  80, 
1897.) 

Oabbibrs  —  lyjDBT  TO  Passekqbr  —  ALieanxa 
raoM  MoTiNo  Car— N soli  oencb—Coii- 

TRIBOTORT  NbOUOBHCB, 

1.  Dvidence  that  after  the  name  of  a  station 
had  been  called  at  night,  and  the  porter  bad 
opened  the  door,  a  passenger  went  out  on  the 
steps  while  the  train  was  morinK;  that  the 
porter  then  said,  "All  right,  sir:"  that  the  pas- 
senger stepped  of^  and  was  Injnied;  and  that 
he  did  not  Imow  that  the  train  was  moving.— 
Is  sufficient  to  warrant  the  submisdon  of  ue 
issue  bs  to  the  company's  negligence. 

2.  Sudi  evidence  also  showed  that  the  pas- 
senger was  not  goUty  of  contributory  negligence 
per  se. 

Fairdoth,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Mecklenburg 
county;  Norwood,  Judge. 

Action  by  C.  W.  Hodges  against  the  South- 
ern Bailway  Company.  From  a  Judgment  of 
nonsuit,  plaintiff  ^peals.  Berersed. 

Burwell,  Walktt  So  Cansler,  tor  appellant 
Geo.  F.  Bason,  for  ^n>dle& 

DOtTOLAB.  J.  In  this  case,  the  court  be- 
low, at  the  close  of  the  evidence,  having  In- 
timated an  opinion  that  the  plaintiff  was  not. 
in  any  aspect  of  the  erlduice,  entitled  to  re- 
cover, the  plaintiff  excepted,  and  submitted 
to  a  nonsuit  We  think  there  was  error. 
Taking  the  evidence  of  the  plaintiff  as  true 
(and  it  mnst  be  so  takoi  fOr  the  purposes  of 
this  appeal),  there  was  sufficient  evidence  to 
go  to  the  jury  as  to  tbe  negligence  of  the  de- 
fendant Viewed  ta  tiie  light  of  the  same  tes- 
timony, the  action  of  the  plaintiff  was  not  con- 
tributory negligence  per  se.  His  staticm  hav- 
ing twice  been  called,  he  went  to  the  front  end 
of  the  car  to  get  off.  The  porter  opened  the 
door  for  him,  and  tiie  plaintiff  stepped  down 
to  the  last  st^  of  the  car.  While  the  plain- 
tiff was  standing  there,  the  porter,  who  was 
standing  behind  him  with  a  light,  said,  "All 
right  sir."  The  plaintiff  then  stepped  off, 
and  was  injured.  Under  tiie  drcnnutances, 
the  plaintiff  had  a  right  to  suppose  tiiat  the 
remark  of  the  porter  was  addressed  to  him, 
and  he  was  not  necessarily  negligent  in  act- 
ing upon  It  It  was  dark,  and  he  could  not 
tell  whethor  the  Iraln  was  moving.  The  por- 
ter must  have  known  that  the  plaintiff  was 
standing  there  for  the  purpose  of  getting'  off 
at  the  proper  time;  and,  If  tbe  expression 
"AU  rightr*  meant  anything,  it  meant  that  all 
was  right  for  him  to  get  off.  It  was  not  only 
an  implied  Invttatloa  to  S«t'^ofE*.hPt.tt  was 
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eqalralent  to  an  aaraiance  that  be  could  safe- 
ly do  so.  There  was.  therefore,  no  negllg^ce 
per  se,  If  any  at  all  Lambeth  t.  BaUroad 
Co.,  06  N.  O.  Nance  t.  Railroad  Oo^  M 
N.  0.  019;  Watkins  t.  Railroad  Co..  116  N. 
C.  Ml,  21  a  SL-  40»;  Htnabaw  r.  BaOioad 
Co^  118  N.  C.  lOlS,  24  8.  B.  426.  We  hare 
considered  only  the  plalntllTa  evidence  with 
such  of  the  defendant's  erldenoe  as  was  fa- 
vorable to  the  plaintiff,  and  this  Is  all  that 
coald  properly  have  been  considered  by  the 
court  below;  otherwise  the  court  would  have 
been  compelled  to  pass  upon  the  weight  of 
the  evidence,  which  la  exdoslTely  within  the 
province  of  the  Jury.  WlttowBky  v.  Wasson, 
71  N.  C.  451;  State  r.  PoweU,  94  N.  C.  906; 
State  T.  Chancy,  UO  N.  G.  507,  14  8.  B.  780; 
Spnilll  V.  Insurance  Co.  (at  this  term)  27  8. 
E.  39.  For  error  in  the  intimatloD  of  bis  hon- 
or, ft  new  trial  la  ordered.  New  txlaL 

FAIBCLOTH,  G.  J.,  difisents. 

(IM  N.  a  400  — 

BLOCK  V.  DOWD. 
(Snpfcmc  Oonrt  of  North  Carolina.   April  27, 
1887J 

COHDtTlONAL  Balk— RbPA  IRS— DiaOHAROB. 

1.  A  lien  OD  a  chattel  for  repairs  is  lost  by 
redelivery  to  the  owner  after  the  rej>air8  are 
made. 

2.  Where  one  sella  a  bicycle,  conditionally  re- 
taining title  till  payment  of  the  price,  and  there- 
after makes  repairs  thereon,  and  afterwards 
obtains  possession  of  the  bicycle,  he  is  not  a 
mortgaxee  In  possession,  so  as  to  retain  the  bi- 
ryele.  as  the  propnty  was  yielding  no  rents  and 
profits  for  which  lie  was  to  accoont 

Appeal  from  snperlor  court,  Mecklenbnrg 
county;  Norwood,  Jndge. 

Action  by  A  Block,  by  next  friend,  against 
W.  F.  Dowd,  to  recover  possession  of  a  chat- 
teL  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Reversed. 

J.  A.  Bell  and  T.  H.  Sprinkle,  for  appel- 
lant.  Jones  ft  TlUett,  for  app^ee. 

FURCHES,  J.  This  Is  a.  civil  action  for 
the  possession  of  a  bicycle  which  the  plain- 
tiff bought  of  the  defendant  upon  the  In- 
stallment plan.  The  plaintiff  haa  paid  the 
defendant  the  price  agreed  upon,  except  the 
stmi  of  $12.  This  be  tendered  to  the  de- 
fendant before  he  commenced  this  action, 
and  kept  the  same  good  to  the  time  of  the 
trlaL  The  wheel  was  delivered  to  the  plain- 
tiff at  the  time  of  the  purchase;  but  the 
aale  was  a  conditional  one,  and  the  prop- 
erty in  the  wheel  was  to  remain  in  the  de- 
fendant until  all  the  purchase  money  was 
paid,  thus  placli^  the  plaintiff  in  the  attl- 
tnde  of  a  mortgagor,  and  the  defendant  in 
the  poattlon  of  a  mortgagee.  After  the  plain- 
tlfl  had  been  In  possession  of  the  wheel  for 
Bome  time,  he  tiroke  the  same,  and  took  it 
to  Uie  defoidant  fbr  repairs.  The  defend- 
ant had  the  repairs  made,  for  which  he  char* 
ged  $16t  and  returned  the  wheel  to  the  plain- 
tiff.  After  the  repairs  were  made,  the  plain- 
tiff made  a  part  of  the  payment,  which  lie 
27&B.-0 


claims  reduced  the  amount  due  to  $12;  and 
it  Is  admitted  that.  If  ail  the  payments  are 
to  be  credited  on  the  purchase  price,  the 
amounts  stlU  due  would  be  only  $12.  There 
was  some  question  as  to  whether  all  these 
payments  had  been  credited  on  the  purchase 
price  of  the  wheel  or  not  But  it  was  agreed 
by  counsel  who  argued  the  case  for  plain- 
tiff and  defendant  that  this  appeal  depend- 
ed on  the  defendant's  right  to  retain  the 
wheel  (which  he  had  taken  from  the  posses- 
sion of  the  plaintiff  against  his  consent  and 
protest)  until  both  debts  were  paid,  the  de- 
fendant claiming  that  he  had  the  right  to 
hold  the  property,  uot  only  tor  the  payment 
of  the  $12  balance  due  on  the  purchase  price 
of  the  wheel,  but  also  for  the  $16,  the  price 
of  the  repairs  which  had  not  been  paid. 
This  being  so.  we  will  not  discuss  the  ques- 
tion of  tender,  nor  the  application  of  the 
money  paid  by  the  plaintiff.  The  defend- 
ant places  tills  contention  of  his  right  to  re- 
tain the  wheel  untn  both  debts  are  paid  on 
two  grounds;  First,  the  right  to  retain  the 
wheel  for  repairs,  under  the  common-law 
right  of  mechanics  to  retain  the  property  re- 
paired until  the  charges  for  such  repairs  are 
paid;  and.  secondly,  upon  the  ground  that 
he  occupies  the  ground  of  a  mortgagee  In 
possession,  and  Is  entitled  to  pay  for  nec- 
essary repairs  to  the  premises  while  In  pos- 
session. The  court  below  sustained  these 
contentions,  and  from  a  judgment  in  favor  of 
the  defendant  the  plaintiff  appealed. 

The  defendant's  first  contention  cannot  be 
sustained,  for  the  reason  tliat.  If  he  ever 
had  a  mechanic's  lien  for  repairs.  It  was 
discharged  when  he  delivered  the  wheel  back 
to  the  plaintiff  after  the  repairs  had  been 
made.  McDongaU  r.  Crap(m,  96  N.  C.  082. 
The  defendant's  second  ground  cannot  be 
sustained.  If  the  defendant  had  necessarily 
expended  money  to  perfect  the  plaintiff's  ti- 
tle to  the  wheel,  which  stood  as  a  security 
for  his  debt,  he  would  have  been  entiUed 
to  have  this  paid  back  before  the  plaintiff 
would  be  entiUed  to  the  wheel;  that  Is,  this 
would  have  been  a  superior  equity  to  the 
plaintiff,  and  must  have  been  paid.  Bank  v. 
Olapp,  76  N.  O.  480.  But  this  Is  not  the  case, 
as  there  is  no  question  of  titie  here;  and 
If  there  had  been,  as  the  plaintiff  bought  of 
the  defendant,  the  defendant  would  have 
been  entitled  to  nothing  for  perfecting  the 
same.  It  cannot  be  sustained  upon  the 
jfronnd  that  the  defendant  was  a  mortgagee 
in  possession,  and  put  necessary  repairs  up- 
on the  premises.  This  doctrine,  as  we  un- 
derstand it,  applies  where  the  mortgagee  is 
in  possession  of  the  mortgaged  premises,  re- 
ceiving the  rente  and  profits  in  discharge  of 
his  debt,  and  for  which  he  is  bound  to  ac- 
count to  the  mortgagor.  It  is  said  in  such 
cases  that  he  is  entitled  to  liave  such  necea* 
aary  repairs  allowed  in  his  account  This 
doctrine  seems  to  obtain  In '  mortgages  of 
real  estate;  but  we  do  not  say  but  what 
the  same  doctrine  would  obtain  ln,J4ie  mort-. 
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BBge  of  powmal  property,  wbeie  the  mact- 
fagee  was  in  possessloD  of  the  mortgaged 
property,  that  was  yielding  a  proOt  for 
which  he  would  have  to  accoont  to  the  mort- 
gagor. We  see  no  reason  why  It  should  not. 
Bnt  In  this  case,  If  the  defendant  ta  to  be 
considered  as  a  mortgagee  In  iwssesslon,  it 
was  of  property  that  was  yielding  no  rents 
or  profits,  for  which  he  was  to  account. 
There  la  error.   Now  trial. 


(UO  N.  0.  «*> 

HBNBT  eC  al.  T.  HILLIABD. 

(Bopreme  Gonrt  of  North  OuoUna.  90, 
1807.) 

▲mnurar  axv  Clibnt  — JooeH  — Oansas  or 

OOOat— ASBITBATION  AXD  AVAMD— 

Rbs  Jddioata. 

L  An  order  which  was,  by  consent  of  defend- 
ants' attomeyg  of  record,  made  In  a  coaaty 
other  than  that  in  which  the  cause  was  pending, 
will  not  be  set  aside  becaose  one  of  anch  attor- 
neys never  was,  and  ^e  other  was  not  at  the 
time  of  giving  consent,  aathorlsed  to  act  for  de- 
fendants, where  neither  of  the  attorneys  repre- 
Boited  other  parties. 

2.  A  leeltal  In  an  order  that  It  was  made  "by 
consent  of  all  parties"  precludes  a  party  from 
contmding  that  his  attorney  of  record  was  not 
aathorized  to  consent  thereto. 

8.  A  judge  Bpedally  commlsrioned  to  hold 
conrt  In  a  certain  eoonty  outside  Us  circuit 
baa  the  same  jurisdiction  of  matters  transferred' 
to  that  court  by  consent,  from  another  coun- 
ty, as  the  Jndge  of  the  circuit  comprising  both 
counties. 

4,  An  order  1^  consent  at  Haywood  snperior 
court,  in  an  arbitration  pending  therein,  aih- 
thorised  the  arbitrators  to  file  their  award  "un- 
der the  orders  heretofore  given  In  this  cause" 
at  Swain  snperior  conrt  as  of  that  term  of 
Haywood  snperlw  court.  The  orders  there- 
tofore given  provided  for  judnnent  on  the 
awai^  and  the  filing  thereof  m  Haywood  coun- 
ty, add,  that  such  provlaiona  were  incorporat- 
ed by  the  reference  thereto  Into  the  order  for 
filing  at  the  Swain  superior  court. 

B,  Arbitrators  are  not  bound  to  dedde  mat- 
ten  before  them  aceotdlng  to  rules  of  law. 

6.  An  award  of  arbitrators  need  not  state  the 
facts  or  reasons  on  which,  it  is  based. 

7.  An  award  of  arbitrators  canuot  be  set  aside 
for  error  not  appearing  on  the  face  of  the  award 
and  terms  of  snbmfBsTon. 

8.  An  order  denying  a  motion  to  vacate  an 
award  precludes  a  renewal  of  the  motion  on 
the  same  grounds  before  another  Judge. 

Appeal  from  snperior  court,  Haywood  coun- 
ty; Bryan,  Judge. 

Action  by  W.  L.  Houy,  IndlTldii^ly  and  as 
administrator  of  B.  M.  HenzTi  deceased, 
against  W.  L.  HllUard,  IndlTlduaDy  and  as 
executor  ot  James  B.  Lore,  deceased,  and 
othexB,  In  which  there  was  judgmrait  on  an 
award  ot  arbitrators.  The  Judgment  was 
set  aside  cm  plaintiff's  motion,  and  d^endant 
Mrs.  H.  B.  Hiniard  appeals.  Berarsed. 

T.  H.  Oobb,  for  appelant  Merrlmon  & 
Mwrimon,  for  aM>eUee8. 

FTTBOHBS.  J.  At  spring  term,  1881,  this 
case  was  pending  in  Haywood  superior  court, 
Involving  the  settlement  vi  the  estate  of  J.  B. 
Love,  deceased.  In  which  a  large  tmst  fund 


was  Involved,  and  in  which  there  w«re  over 
SO  defendants,  related  to  the  testator  In  dif- 
ferent degrees,  and  entitled  to  different  and 
unascertained  amoonta  At  that  term  there 
was  a  reference,  consent  of  all  parties,  to 
W.  W.  Jones  and  J.  K.  Boone,  as  arbitrators; 
and  their  award  was  to  be  "final,  and  to  be 
enforced  as  a  rule  of  court."  This  was  signed 
by  Merrlmon,  J.,  then  presiding  and  holding 
said  court  Under  this  Judgment  and  order 
of  reference,  said  Jones  and  Boone  com- 
menced their  work  of  taking  evidence  and  in- 
vestigating the  matter,  but  their  rep<»t  waa 
necessarily  delayed  until  spring  of  1896.  Bat, 
the  parties  Interested  being  anxlotis  for  a 
settlement  of  the  matter,  at  spring  term, 
1894,  of  Haywood  superior  court  (the  arbitra- 
tors not  yet  being  ready  to  report),  by  con- 
sent of  all  the  parties  an  order  waa  made  and 
signed  by  Shuford.  J.,  that  said  arbitraton 
might  file  their  award  during  December  term, 
1894,  of  Buncombe  superior  court,  "and  tbe 
Judgment  of  the  court  upon  such  motion 
should  be  entered  in  the  minutes  of  this  court 
as  of  this  term."  But  at  said  December 
term  of  Buncombe  court,  the  arbitrators  still 
not  being  ready  to  flJe  their  award,  Bosidn, 
J.,  made  anotl^ier  order  extending  the  tlmo 
to  spring  term.  188G,  of  Madison  snporlor 
court.  But  no  report  was  made  at  Madistm. 
and  at  spring  term,  1885,  of  Haywood,  which 
convened  tm  the  Sth  <tf  April,  Oraham,  J. 
presiding,  made  an  order,  to  wit:  "In  tb« 
above-entitled  action  It  is  ordered  by  the 
court,  by  consent  of  all  parties,  that  W.  W. 
Jones  and  J.  K.  Boone,  arbitrators  heretofore 
appointed  In  said  cause,  may  file  their  report 
and  award,  under  orders  heretofore  taken  in 
this  cause,  at  spring  term,  1895,  of  the  supe- 
rior court  of  Swain  county,  as  of  this  term 
of  Haywood  superior  court"  Swain  superior 
court  was  In  Jime,  1895,  and  the  term  was 
h^ld  by  Starbu(^  J.,  under  an  exchange  with 
Winston,  J.,  for  Swain  and  Oraham  coun- 
ties, and  under  the  govemOT's  commission 
for  those  two  counties.  During  said  spring 
term,  1895,  the  arbitrators,  Jones  and  Boone, 
filed  their  award;  and  upon  motion  of  Fer- 
guson &  Welch,  two  attorneys  a[^>eartng  of 
record  for  the  defendants,  Judge  Starbuck 
granted  and  signed  a  Judgment  confirming 
the  award.  This  Judgment  waa  taken  to 
Haywood,  t(^ther  with  the  award,  which 
became  a  part  of  the  Judgment,  and  was  en- 
tered of  reccTd  in  the  superior  court  of  Hay- 
wood as  of  spring  term,  1896.  There  were 
no  exceptions  filed  or  objections  made  to 
Jndge  Starbuck's  Judgment  confirming  the 
award  during  that  term  of  court  or  there- 
after, until  spring  term,  1896,  of  Haywood 
superior  court  At  that  term,  as  It  appears 
of  record,  B.  D.  Olimer,  who  was  one  of  the 
defendants,  and  who,  some  time  prtor  to 
Btarbuck'a  Judgment,  had  been  appointed 
trustee  and  receiver  of  the  fund,  made  a 
motion  In  behalf  of  himself  and  all  the  de- 
fendants except  the  defendant  HiUIard  to  set 
aside  tlia  Starbuck  Judgment   The  notice  <^ 
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this  moti<m  ibowa  that-  it  wm  made  prtiul- 
paUr  iqxm  the  ground  that  Judge  Star  buck 
had  BO  JorladlcttMi  of  the  matter,  and  no 
lil^t  to  grant  the  Jadgment  of  oimflrmatlon, 
and  for  the  fnrtlier  reason  that  by  m  la  take, 
or  mam  otber  means,  there  was  an  eiipr  of 
■ereral  thonsand  doUaxs  In  the  award.  These 
aU^tkHia  were  denied  by  the  defendant  HU- 
Uard,  and  the  motion  to  set  aside  waa  heard 
bef  (»•  Tlmbedake,  J.»  at  spring  term,  iSM, 
who,  after  hearing  the  whole  matter  apou  the 
record  and  Tarlons  Mders,  and  npon  afflda- 
Tits  of  Gilmer  and  those  morlng  to  set'aslde 
the  judgment,  and  also  the  affldarits  of  de- 
fendant HUUard  knd  the  arbitrators,  Joum 
and  Boone,  and  argoment  of  counsel,  refused 
the  motion  to  set  aside  the  Judgment  And, 
In  hie  judgment  refusing  the  motion  to  set 
aside,  he  ratified  and  confirmed  the  Starbuck 
Judgment,  by  requiring  the  trustee  and  re- 
celTer,  Olhrer,  In  repress  terms,  to  proceed 
to  pay  out  the  money  In  his  hands  due  Jones 
jwd  Boone  under  the  Starbnck  judgment 
The  defmdant  Gilmer,  uid  those  Interested 
with  him  in  making  the  motion  to  set  aside 
before  Judge  Tlmberiake,  took  en  appeal 
from  ills  Judgment  to  this  court  Bond  was 
filed,  and  ^e  case  on  a.pp^  made  out  in 
which  Judge  Timberlake  found  the  facts, 
which  are  now  on  file,  and  are  made  apart  of 
the  record  of  this  ai^peaL  Among  many  oth- 
er things  whldi  Judge  Tlmbwlake  found  are 
these:  That  said  Gilmer  in  maUng  this  mo- 
tion acted  for  all  the  defendants  except  the 
Hllllarda,  that  the  judgment  at  StarbutA  was 
made  by  consent  of  all  the  parties,  and  that 
said  "Gilmer  admitted  on  the  argnmmt  be- 
fore falm  that  the  Starbnck  judgment  was 
made  ems^t  of  all  the  iwrtles.*'  Al- 
though this  appeal  was  perfected,  the  appel- 
lants  did  not  bring  it  to  this  court;  and  the 
matter  rested  until  .  August  1896,  what  an- 
other notice  was  serred  on  the  defendant  HU- 
Uard, In  substance,  If  not  hi  the  exact  terms, 
ot  the  notice  retomable  to  spring  term,  and 
which  was  heard  by  Judge  Timberlake.  This 
came  on  to  be  heard  at  tall  term,  1896,  be- 
fore Judge  Bryan,  at  Haywood  superior 
court  but  by  agreement  was  continued  from 
time  to  time;  and  from  place  to  plao^  until  tt 
was  heard  at  December  term,  1886,  of  Bun- 
combe superior  court 

Judge  Bryan  finds  that  D.  L.  Lore  and  Us 
diUdreo  did  not  give  their  consent  to  the 
Orabam  Judgment;  that  B.  D.  Oilmer.  ad* 
mlnistrator  and  troatee,  did  make  a  motion 
before  Judge  Timberlake  to  set  aside  the 
8tarbO(A  judgmott  but  that  none  of  the  par- 
ties to  this  motion  wore  parties  to  that  mo- 
Uon;  that  W.  B.  Fognson,  one  of  the  at- 
torneys who  made  the  motion  before  Star- 
back  to  confirm  the  rqwrt  and  for  jut^ment 
axid  who  la  now  of  comiad  toi  those  asking 
to  have  It  set  aside,  was  not  then  acting  tor 
tbem»  tiioa^  he  had  beoi;  and  that  iit. 
"Wrich  waa  a  young  attorney,  and  was  not 
authorised  to  act  for  these  patties.  But  It  Is 
not  dented  that  both  Ferguson  and  Wel^ 


were  marked  as  attorneys  of  record  for  the 
defendants.  It  seems  tbtA  ooa  of  them  has 
placed  hlmsdf  In  a  oondltiim  liiat  calls  for  an 
ez^ilanatkm,  and  the  otheo:  is  repodlated.  Ttu 
movers  In  this  matter  seem  to  think  that  theas 
facts  are  of  benefit  to  them.  But  m  cannot 
see  that  they  are.  Neither  of  them  evior  was 
counsel  for  the  Trnii^i^f^  and  their  action 
does  not  fall  under  Goocb  t.  Peebles,  106  N. 
O.  41%  U  B.  B.  415,  and  Arrlngton  t.  Arrhig- 
ton,  116  N.  O.  188.  21  S.  B.  181.  It  Is  seen 
that  Judge  Starbudi  was  commissioned  to 
hold  Swain  and  Oiabam  courts  in  Juiuary, 
1895,  and  that  Haywood  court  was  in  April, 
ises,  and  Swain  OMurt  was  In  June,  1S9G.  Bo, 
as  a  matter  of  fact  and  legal  Inference,  tt 
was  known  wh«a  the  (wder  was  made  at 
April  term  that  Judge  Starbudc  would  hold 
BwaJn  court  It  cannot  be  disputed,  as  a 
legal  conclusion,  but  what  this  order  waa 
made  by  cuisent  (tf  all  the  parties  to  the  ao* 
tlon,  although  Judge  Bryan  finds  that  D.  L. 
Love  and  his  Childrai  did  not  agree  to  It  It 
Is  not  disputed  but  what  all  the  parties  were 
represented  by  counsel,  and  would  be  bound 
by  any  otAec  made  during  that  term  of  the 
oaart.  In  furtherance  ot  the  rights  of  the  paz^ 
ties,  that  the  court  had  the  right  to  make. 
But  we  do  not  ttilnk  the  court  had  the  right 
to  make  this  order  except  by  consent  of  the 
parties.  Neither  do  we  bellere  the  Judge 
would  hare  made  this  order  except  by  con- 
sent  of  the  partiea  With  their  consent  It 
was  properly  made,  in  furthering  the  Interest 
of  the  parties,  and  is  Undlng  on  them.  And 
It  Is  expressly  stated  In  the  otiec  that  tt  Is 
made  by  "cmisent  of  an  the  parties."  We 
are  bound  by  this  statranent  as  a  matter  of 
record.  Woodworking  Oo.  t.  Sooth  wick,  119 
N.  C.  618,  26  e.  B.  263.  It  would  be  utterly 
destructiTe  of  all  our  ideas  of  the  verity  of 
records  If  they  could  be  destroyed  by  some  one 
ooming  In  after  court  and  s^lng  he  did  not 
agree  that  swA  an  order  shoidd  be  made,  al- 
though his  attorney  did. 

This  brings  the  case  by  consent  of  all  the 
parties  to  Judge  Starbnck,  at  Swain  snpwlor 
court  And,  if  he  had  Jurisdiction  (tiiat  is, 
the  legal  right  to  make  the  judgment),  It 
would  aeem  that  tt  Is  regular  and  should  not 
be  set  aside  on  the  ground  of  Irregularity. 
Goodwin  T.  Monds,  101  N.  O.  364,  7  S.  B. 
798;  Bear  r.  Oohen,  66  N.  O.  611;  Gatewood 
r.  Leak.  99  N.  O.  866,  6  8.  B.  706;  Antiiony 
T.  Bates.  99  N.  O.  699,  6  S.  B.  705.  But  It  is 
contended  by  the  movers  that  Judge  Stax^ 
buck  had  no  authority,  even  If  the  Graham 
jadgment  was  made  by  consent  of  aD  the  par- 
ties, for  the  reastm  that  he  was  not  the  Judge 
of  the  district;  that  he  was  only  ctmimlsslon- 
ed  to  h<^  two  courts.  Swain  and  Graham. 
But  we  are  tmable  to  see  what  difference 
that  makes.  He  had  the  same  powers  while 
there  and  holding  that  court  that  Judge  Wins- 
ton would  have.  Bear  v.  Oohen,  supra;  White 
T.  Morris.  107  N.  a  101,  12  S.  B.  80;  Ben- 
bow  T.  Uoore.  114  N.  0.  263,  19  8.  B.  166.  It 
■e«n.  to  US  tbat.  attar  ^^l^ve  ^t^^l 
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cue  had  gotten  before  blm  by  coiumt  of  all 
ttM  purttes.  he  certainty  had  the  ri^t  to  act 
optm  It  Indeed.  It  It  leea  tbat,  as  a  matter 
of  law,  the  parties  knew  It  would  go  befoto 
him  when  the  order  waa  made  at  April  term 
Of  Haywood  oonrt.  It  ta  tros  that  oonseat 
will  not  confer  Jurisdiction  where  the  court 
has  no  Jurisdiction  of  the  robject-niatter.  Bnt 
that  Is  not  the  case  here.  And  whore  he  has 
jorlsdlctkm  of  tiie  sabject-niatter.  and  the 
ease  Is  transfecied  to  him  by  an  order  of  conrt 
made  1^  consent  of  an  lite  parties,  they  can- 
vat  be  heard  afterwards  to  dispute  his  rl^t 
to  act  It  seems  to  be  conceded  that  If  the 
consent  be  estabUBhed,  and  he  had  been  the 
Judge  assigned  to  ride  the  whole  district  the 
Joc^moit  would  be  reeolar.  We  can  see  no 
difference  on  this  account,  as  Is  shown  by  the 
authOTlties  cited  above. 

But  the  morers  further  contend  that  the 
oonsait  order  of  Judge  Graham  only  anthor- 
lies  the  axbitzators  to  file  th^  award  at 
Swain  court  This,  It  seems  to  os,  would  be 
a  very  narrow  and  strained  conatructkm  of 
the  order.  Why  should  there  have  been  an 
order  anOiorizlng  It  to  be  filed  there.  If  noGt- 
tag  else  could  be  done?  Why  should  the  or- 
der have  provided  that  It  should  then  be  filed 
in  Haywood  superior  court  as  of  spring  term, 
18B6T  But  we  are  not  left  alone  to  tills  means 
of  construing  the  Orataam  otAa.  It  says 
they  may  file  their  award  at  aprlng  tenn  of 
Bwaln  superior  court  "under  orders  hereto- 
fore takoi  In  tUs  cause."  And  Judge  Shu- 
ford's  order  made  at  fall  term,  18M,  In  extHrees 
terms  provides  for  Judgm^it  and  that  It  be 
afterwards  filed  In  Ebywood  court  TtM  Ora- 
ham  order  refers  to  the  Shuford  order,  and 
OMBOitfy  makes  It  a  part  of  the  Graham  or^ 
der.  Alexander  v.  Norwood.  118  N.  G.  883, 
24  B.  B.  119;  Freem.  Judgm.  |  4fi.  The  case 
was  discussed  as  an  agreed  Judgment— a  con- 
tract between  the  parties.  This  is  not  true, 
except  so  fiir  as  it  mi^  refer  to  the  omsent 
or  agreement  to  transfer  It  to  Swain  court 
As  we  understand,  a  consent  Judgment  or,  as 
It  is  sometimes  called,  a  "contract  Judpnent" 
is  where  the  parties  agree  upon  the  terms  of 
the  Judgment;  that  Is,  as  to  what  shall  be 
pot  in  the  Judgment  There  is  nothing  of 
that  kind  In  this  case.  The  award  In  fact 
constitutes  the  terms  of  the  Judgment  and 
the  Judgment  of  the  court  is  only  to  enforce 
the  award:  In  fact  the  Judgment  of  the  court 
In  such  cases— where  thm  has  been  a  sub- 
minion  to  arbitrators  In  a  anit  pending,  and 
the  award  to  be  a  rule  ct  court  and  an  avrard 
has  been  made,  and  no  exceptions  filed— fol- 
lows as  a  matter  of  course.  Just  as  a  Jndg- 
ment  would  follow  where  there  had  been  a 
verdict  of  the  Jury  and  no  excqrtions  to  the 
rulings  of  the  court  Keener  v.  Ooodson,  80 
M.  O.  276;  Lusk  r.  Clayton,  70  N.  a  184; 
Leadi  t.  Harris,  00  N.  a  687.  As  there  were 
no  exertions  filed.  It  hardly  seems  neces- 
sax7  Uiat  we  should  dlsenaa  that  question. 


But  It  Is  not  necessary  that  the  arbitrators 
shall  decide,  or  nndertake  to  dedd^  auy  mat- 
ter  before  them  according  to  law.  It  is  said, 
"They  are  a  law  onto  themselves.''  Osborne 
T.  Oolvert  83  N.  O.  880;  Kjeeusx  v.  GoodscHi, 
supra.  Ndther  Is  It  necessary  that  tbey  art 
out  the  facts  upon  which  they  base  ttuSr  find- 
ings, or  to  assign  any  reason  for  thedr  *"'M"g«. 
It  is  said  It  k  best  they  should  not  do  ml 
Osborne  ▼.  Oolvort  supra.  Netttier  can  an 
award  be  set  aside  where  exceptions  are  made 
to  the  award  upon  the  ground  of  error  alme 
ta  the  findings,  unless  they  appear  upon  the 
&ce  of  the  award  and  the  terms  at  the  sab- 
ndsslon.  To  set  aaide  an  kward,  It  must  ap- 
pear there  has  been  fraud,  undue  mflnence, 
or  some  improper  conduct  on  the  part  of  tbe 
arbitrators.  No  such  allegatlonB  are  made 
here,  or,  If  they  are,  nothing  of  the  kind  is 
found  by  the  Judge  who  set  aside  the  Jud^ 
ment  King  v.  Manufacturing  Co.,  70  M.  O. 
860,  and  cases  tbere  dted. 

But  there  Is  another  ground  upon  wUdi 
the  Judgment  appealed  from  most  be  re- 
versed, and  tliat  is  that  the  movers  are  es- 
topped. We  have  a  state  of  things  here  that 
cannot  be  allowed  In  our  Judicial  procedure,— 
an  appeal  from  -one  superior  court  Judge  to 
anothw.  We  have  Jncige  Tlmberlake  ftntHng 
tii^t  this  <»der  of  spring  term,  1806,  was 
made  by  consult  ttf  all  the  parties,  and  that 
the  Judgmoit  of  Starbuck  was  made  by  c(ai< 
■ent  of  all  the  parties;  that  Gllmcr,  tlie  mov- 
er In  the  matter,  admitted  that  It  was  made 
by  consult  of  all  tbe  parties;  while  we  have 
Judge  Bryan  finding  that  the  Otnham  order 
was  made  without  the  omseut  of  J>.  L.  Love 
and  children,  and  that  the  Starbndc  Judgment 
was  without  the  consent  of  anybody,  unless 
it  was  Mrs.  Hllllard.  So  we  have  tbe  state 
of  things  80  graphically  described  In  Bonlhac 
V.  Brown,  87  N.  C.  1.  That  was  a  case  like 
this,  where  an  ord»  had  been  asked  of  one 
Judge,  and,  upon  falling,  it  was  asked  of  an- 
other Judge;  and  the  court  said:  "So  we  have 
the  conflicting  rulings  of  two  of  the  Judges  of 
the  superior  courts  In  the  very  same  case.  In 
fact  one  Judge  reverses  the  dededon  of  the 
other  Judge.  How  Is  this  unseemly  oonfllct 
of  opinion  to  be  prevented?  It  can  only  be 
done  by  enforcing  the  role  res  Judicata." 
Roulhac  V.  Brown,  supra;  Wilson  v.  Llne- 
berger,  88  N.  C.  412;  Jones  v.  Thwne,  80  N. 
O.  72,  From  the  facts  found  by  Jnd^  Ttm- 
berlake.  the  movers  had  no  case,  and  they 
abandoned  their  appeal.  They  waited  tor  an- 
other Judge  to  come  around,  and  took  their 
chances  wltb  him.  He  reviewed  and  OTer- 
mled  Judge  Tlmberlake  In  his  findings  of 
fact  and  law,  and  set  aside  the  Judgment  that 
Judge  Tlmberlake  had  refused  to  set  aMde, 
but  bad,  in  effect  approved  and  afiDnned. 
"Such  unseemly  conflict  as  this"  will  not  be 
tolerated  hy  this  court  Tbne  Is  error,  and 
the  Judgmant  appealed  from  ta  rmaaad. 
v«Md. 
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(120  H.  C.  180) 

BTTSSELL.  Oorernor,  v.  ATBB,  State 

Auditor. 

(Supreme  Court  of  North  Carolina.  April  28, 
1697.) 

MaMOAKUS— BZSCOTITB   OrriCBHS— CONSTITU- 
TIOSAI.  IilW-— STATOTES — UlBTAKE. 

1.  The  goTemor  can  maintain  maudaffltti 
asainst  the  state  auditor  to  compd  the  purfonn- 
ance  of  ministerial  dntiea  prescribed  oj  atat- 
ate,  both  nnder  the  xeneral  law  and  by  virtae 
of  Code,  8  3320,  snbaeca.  1,  2,  requiring  the 
goremor  to  snperrise  all  execntiTe  t^cers,  and 
see  that  their  duties  are  performed,  "or  In  de- 
fault thereof  apply  mch  remedies  as  tho  law 
aUowB." 

2.  Act  1897  (Bevenne  Act)  H  2,  8,  fixing  the 
capitation  tax  at  $1^  per  poll,  and  the  prop- 
erty tax  at  46  cents  per  llOo,  being  in  conflict 
wiOi  Const,  art  5. 1 1«  providing  t&t  the  gen- 
eral assembly  shall  levy  a  capitation  tax  equal 
per  poll  to  the  tax  on  $300  of  property,  both 
sections  of  the  statute  are  void,  and  the  execn- 
tiTe department  cannot  leyy  a  capitation  tax  at 
the  constitutional  ratio  to  the  property  tax  fixed, 
the  constitution  not  being  self-executing. 

3.  Tbe  amount  of  the  capitation  tax  being 
dearly  fixed  by  tiie  act,  eTidence  that  its  Tari- 
ance  from  tiie  constUatimial  requirement  was 
due  to  error,  or  presumption  of  error  from  the 
fact  of  rariance,  la  Inadmissible  to  aphold  the 
act. 

Clark  and  Douglas^  dlssentliq^ 

Appeal  from  n^rior  oonrt.  Wake  oomity; 
Adams,  Judges 

Action  b7  D.  J.  Rnssell,  coremw.  against 
H.  W.  Ayer,  state  auditor,  for  a.  perconptorr 
mandamus.  There  was  Judgment  that  tbe 
writ  Issue,  on  the  OTorallug  of  a  demnrm  to 
the  complaint,  and  defendant  appeals.  Be- 
Tened. 

The  Attorn^  Oeneral  and  A.  a  Avery,  for 
appelant.  J.  a  L.  Harris,  3.  W.  Hlnidalf>, 
and  Oook  &  Green,  for  appellee. 

MONTGOMERY,  J.  The  goieral  aasemUy 
of  North  Carolina,  at  its  session  of  1897,  In  an 
act  entitled  "An  act  to  raise  revenue,"  laid 
the  CM>ltatlon  tax  at  10.-29,  and  a  tax  of  46 
cents  on  every  9100  value  of  real  and  personal 
propo^.  Section  1  of  article  6  of  the  consti- 
tution provides  that  "tbe  general  assembly 
shall  levy  a  capltaticm  tax  on  every  male  In- 
habitant In  the  state  over  21  and  under  00 
years  of  age,  which  shall  be  equal  on  each  to 
the  tax  on  property  valued  at  $300  In  cash, 
*  *  *  and  tbe  state  and  county  capitation 
tax  combined  shall  never  exceed  two  dollars 
on  tbe  bead.**  Upon  the  face  of  tbe  aot  of  as- 
sembly, It  aiq;«atB  at  a  glance  that  the  equa- 
tion fixed  by  the  constitution  between  the 
capitaUon  tax  and  that  on  property  has  not 
been  preaored.  The  auditor  ot  the  stat^ 
who  la  required  to  prepare  and  send  ont  to 
the  several  counties  the  forms  to  be  used  by 
tlie  assessors  and  list  takers  of  proper^  for 
taxation,  deemed  It  his  duty  to  follow  the 
plain  words  of  the  act.  and  to  place  on  tbe 
tonus  tbe  capitation  tax  as  fixed  by  the  act,  at 
|L29^  and  was  at  tbe  commencement  of  this 
proceeding  about  to  send  the  forms  out  to  the 
Tsrlous  counties.   Tbe  plaintiff.  In  whom  Is 


vested  by  the  cwutltution  the  supreme  execu- 
tive power  of  tbe  state,  believing  (the  pn^ 
erty  tax  having  been  levied  by  the  genera} 
assembly  to  the  amount  of  46  cents  <m  the 
flOO  worth,  and  that  body  having  under- 
taken to  1«^  a  capitatUm  tax,  though  an  er^ 
roneovs  one)  that  the  constitution  Itself  ad- 
justs and  fixes  the  capitation  tax  at  (1.38,  not- 
withstanding  the  erroneous  levy  of  $1.29  for 
that  purpose,  has  brought  this  action  (manda- 
mus) to  compel  tbe  auditor  to  place  the 
amount  of  the  capitation  tax  on  the  forms  at 
$1.38  (the  amount  of  the  tax  laid  by  the  act  on 
$300  worth  of  proper^),  instead  of  at  $1.29, 
as  appears  in  the  act  lliere  Is  no  allega- 
tion In  the  complaint  of  willful  or  contu- 
macious refusal  on  the  part  of  the  auditor; 
the  plaintiff  simply  alleging  that  the  defend- 
ant's idea  of  what  his  duty,  under  the  law,  la, 
Is  erroneous.  There  can  be  no  serious  ques- 
tion concerning  tha  power  of  the  governor  to 
bring  an  action  of  the  nature  of  this  one 
against  the  defendant,  if  the  defendant  bad 
failed  or  refused  to  perform  a  spedflc  duty  ex- 
pressly required  of  him  by  an  act  of  assembly. 
The  right  to  bring  such  an  action  by  tbe  gov- 
ernor la  conferred  upon  him  by  subsections  1 
and  2  of  section  8820  of  the  Code.  By  those 
sections  he  is  empowered  and  required  to 
"supervise  the  official  conduct  ot  all  executive 
and  ministerial  officers,"  and  to  "see  that  all 
offices  are  filled  and  duties  thereof  performed, 
or  in  default  thereof  apply  such  remedlee  as 
the  law  allows."  Besides  this  express  stat- 
utory authority  for  the  commencemeot  of 
mandamus  proceedings  against  a  public  of- 
ficer in  cases  where  he  refuses  to  p^orm  a 
specific  duty  required  of  him  by  law,  this 
court.  In  Railroad  v.  Jenkins,  68  N.  a  608,  cit- 
ing SendaU  v.  U.  S.,  12  Pet  621,  said,  "It  ta 
settied  that  when  an  act  of  tbe  l^lslative 
branch  of  the  govemmMit  directs  an. execu- 
tive officer  to  do  a  specific  act  which  does  not 
Involve  any  official  discretion,  but  Is  merely 
ministerial,  *  *  *  a  mandamus  will  be  or* 
dered."  And  in  County  Board  of  Bducation  v 
State  Board  of  Education,  106  N.  a  S3,  10  S. 
E.  1002,  It  was  decided  that  an  action  coulA 
be  maintained  to  compel  public  officers  to  dis- 
charge mere  ministerial  duties  not  Involving 
an  olE&dal  discretion.  The  plaintiff  has  p^ 
formed  his  dn^,  wltb  the  best  interests  of 
the  state  In  view,  In  commencing  this  pro- 
ceeding, and  the  decision  of  this  court  will  no 
doubt  be  a  great  relief  to  the  defendant. 

The  demurrer  of  the  defendant  raises  tbe 
question  whether  or  not  those  parts  of  sec- 
tions 2  and  8  of  chapter  of  the  Acts  of 

1897,  entitled  "An  act  to  raise  revenue,' 
which  fix  the  amotmt  of  capitation  tax  and 
tbe  tax  on  i>n^>erty,  are  repugnant  to  tbe  con- 
stitution, because  of  their  violation  of  the 
constitutional  equation  between  the  tax  on 
property  and  that  on  tbe  poll.  And,  If  these 
parts  of  those  sections  are  unconstitutional, 
then,  of  course,  tbe  act  which  the  plaintiff 
seeks  to  have  performed  by  the  auditor  can- 
not be  done,  and  the  «engi^^^o^^^ 
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been  sustained.  Section  2  of  tbe  act  referred 
to  ftxea  the  capitation  tax  at  fl.29.  without 
OMidlttons,  and  without  reference  to  any  oth- 
er of  its  sections  or  provisions.  There  Is 
therefore  no  room  for  Inquiring  Into  the  In- 
tention of  tbe  lawmakers.  It  cannot  be  said 
that  when  they  wrote  "one  twenty-nine" 
they  meant  "one  thlrty-el^i."  It  must  be 
presumed  that  they  knew  what  they  were  do- 
ing, and  that  they  meant  to  do  what  they  did. 
Tbe  act  was  perfectly  regular  on  tts  face,  bad 
passed  Its  several  readings,  and  was  duly  rat- 
ified; and  no  proof  as  to  mistake  or  error  can 
now  be  beard  in  this  court  to  contradict  Its 
proTlsIons.  Garr  t.  Coke,  116  N.  a  223,  22  8. 
B.  16.  So  we  arrive  at  tbe  conclusion  that, 
upon  the  face  of  the  act,  tbe  auditor's  duty 
would  be  to  send  out  tbe  tonna  with  the 
amount  of  the  capitation  tax  fixed  at  f:L2d, 
the  amount  specified  in  the  act,  if  that  portion 
of  the  act  is  in  accordance  with  article  0,  S  1. 
of  the  constitution.  We  will  now  discuss  flutt 
part  of  tbe  question. 

Tbe  capitation  tax,  under  the  constitntlon, 
can  never  exceed  (2,  and  the  tax  on  each  bead 
subject  to  taxation  shall  be  equal  to  the  tax 
on  property  valued  at  (300.  Tbe  position  of  the 
plalntlfF  in  this  action  is  that  tbe  language  of 
the  constitatlon  makes  the  tax  on  property 
tbe  basis  from  which  tbe  capitation  tax  Is  cal- 
culated and  determined;  that  one  thing  cannot 
be  said  to  l>e  equal  to  another  tiling  unless  that 
other  is  clearly  known  and  certain;  and  that, 
therefore,  the  tax  on  prop«^  is  first  to  be  lev- 
ied and  fixed,  before  the  c^Itation  tax  can  be 
adjusted  to  fit  it  (the  pn^rty  tax),  nnder  tbe 
constitution;  that  tbe  general  assembly  follow- 
ed this  course,  placed  tbe  property  tax  at  46 
cents  on  the  $100  worth,  and  ijiy  mathematical 
calcaiatlon  apportioned  tbe  tax  on  property  to 
the  several  purposes  of  state  necessities  in  de- 
tail, L  e.  22%  cents  for  state  purposes,  3^ 
emits  for  pensions,  20  cents  for  pnbUc  schocds; 
and  that  although  that  body,  on  the  f&ce  of  the 
act,  failed  to  preserve  the  constitntlonal  equa- 
tion when  they  levied  the  poll  tax  at  $1.29; 
and  the  tax  on  $300  worth  of  property  at  $1.38, 
yet  tb^  nevertbeless.  In  tbe  attempt  to  levy  a 
poll  tax,  having  fixed  the  tax  on  property  at 
$1.38  oo  $300  vrtxQi  of  property,  the  capita- 
tion tax  Is,  by  force  of  the  constitution  Itself, 
fixed  at  $1.38;  and  that,  therefore^  tbe  same 
Is  to  be  read  Into  tbe  act,  and  deemed.  In  law, 
to  have  been  levied.  Tbe  claim  of  the  plaintiff 
means  simply  this:  That  although  the  general 
assembly.  In  language  entirely  free  from  doubt, 
has  violated  tbe  provisions  of  tbe  ctmstitatlon, 
disturbing  the  equation  of  taxation,  yet  tbe 
auditor  can  be  compelled  to  give  force  to  a  law 
unconstitutional  on  its  face,  because  the  consti- 
tution has  fixed  the  equation.  The  constitution 
does  not  levy  any  tax  upon  anything.  That  in- 
stnunent  simply  Ewovldes  that  public  revenue 
may  be  raised  by  taxation,  and  fixes  tbe  equa- 
tion to  be  observed  by  the  goiaral  assembly  be- 
tween the  poll  and  prc^erty  taxes,  and  leaves  to 
the  general  assembly  solely  tbe  duty  of  levylQg 
tlw  public  texes,  and  the  discretion  of  fixing 


the  amount  necessary,  always  keeping  in  mind 
the  limitations  ptascrlbedi  If  tbe  general  as- 
sembly should  at  any  sesdon  levy  a  tax  <hi 
property,  but  fall  to  levy  a  capitation  tax,  It 
could  not  be  contended  that  the  provlsitms  of 
the  constitution  In  regard  to  the  equatl(»i  of 
taxation  could  supply  tbe  omission,  and  read 
Into  tbe  defective  law  a  capitation  tax  equal 
to  the  property  tax  levied  on  $300  value  of 
property.  Such  a  section  in  a  revenue  law 
would  be  Totd,  because  of  the  failure  of  the 
lawmakers  to  levy  the  taxes  under  the  ctmstl- 
tuttonal  requirements.  Neltha  can  the  con- 
stitution be  Invoked,  in  a  case  like  the  one  be- 
fore us,  to  fix  the  poll  tax  in  a  different  amount 
from  that  prescribed  In  the  act,  on  the  alleged 
ground  that,  as  the  general  assembly  had  fix- 
ed the  tax  on  property,  therefore  tbe  coostttu- 
tlonal  provision,  by  Its  own  force,  applies  Its 
corrective  Infiuence,  overrules  tbe  amount  fix- 
ed by  the  general  aasemUy,  and  adjusts  the 
equation.  The  constitution  Is  a  chart  wbicb 
must  be  consulted  and  followed,  but,  in  tbe  mat- 
tor  of  taxation,  It  is  absolutely  indlsitensable 
that  tbe  general  assembly,  by  proper  enactment, 
give  life  and  effect  to  the  provisions  of  tbe  con- 
stitution by  making  the  levy  and  providing  the 
machinery  for  collection.  If  the  legislature 
fails  to  discharge  Its  duty,  there  Is  no  hdp. 
If,  in  Its  action.  It  disturbs  the  equation  of  taxa- 
tion, tbe  sections  or  parts  of  sections  containing 
the  violation  are  void,  and  the  courts  can  lend 
iio  aid  by  Judicial  decision,  but  most  declare 
tbe  offending  provision  of  law  void. 

In  view  of  the  great  public  Interests  concern- 
ed, we  think  It  proper  to  say  (though  not  neces- 
sary to  a  decision  of  this  case)  that  while  tbe 
parts  of  sections  2  and  3  of  tbe  act  above  re- 
ferred to  which  concern  the  amounts  of  the 
capitation  tax  are  void,  because  they  disturb 
the  equation  between  propoty  and  poll  taxes, 
yet  the  remainder  of  tbe  act  Is  valid,  and  that, 
although  the  revenue  act  of  1807  contains  a 
clause  which  repeals  all  acts  and  parts  of  acts 
contrary  to  its  provisions,  yet,  parts  of  sections 
2  and  3  of  the  act  of  18d7  being  unconstltatlfHial 
and  void,  it  follows  that  those  parts  of  sections 
2  and  3  of  chapter  116  of  the  Acts  at  1806 wbl(A 
levy  the  amounts  of  capitation  nnd  property 
tax  are  unrepealed,  and  are  in  full  force  and 
effect  The  revenues  which  the  treasurer  will 
receive  from  the  tax  on  property  levied  in  1895, 
of  course,  will  be  less  than  they  would  have 
been  under  tbe  levy  of  1897;  and  tbe  beasnrer 
will,  of  course,  disburse  the  same  for  the  va- 
rious purposes  set  out  In  section  8  of  the  act 
of  1887,  pro  rata,  and  according  to  law,  the 
r^ular  expense  for  the  conducting  of  the  state 
govemm^t  first  to  be  considered.  There  was 
error  In  tbe  ruling  of  tbe  Judge  below.  The 
demurrer  to  have  been  mstalned.  Si^ 

ror. 

OIjARE,  J.  (dissenting).  Tbe  constitutiMi 
(article  S,  I  1)  provides:  "The  gmeral  assau- 
lt shall  levy  a  capitation  tax  on  every  male 
Inhabitant  of  tbe  state  oror  21  and  under  CO 
yuua  of  Bge,  which  shall  be^ual  to  the  tax 
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on  profterlT  rained  at  S8D0  In  caab,  •  •  * 
and  tb»  Btate  and  coim^  capitation  tax  com- 
totawd  ihaQ  nerw  exceed  two  dollars  on  the 
hMd."  It  wm  lie  peroalTed  b7  this  that,  aa 
to  Umltfttlon,  the  cM^t^  ^  ^  the  stand- 
ard»  and  a  lary  ot  arceeding  |2  cm  9S00  is  In- 
ralld,  aa  to  the  anew,  becauM  the  capitation 
tax— state  and  county— can  never  exceed  $2. 
Optailoa  of  Feaiaon,  a  In  Banroad  Oo. 
Holdea,  63  N.  O.  410.  412.  Bat,  as  to  the 
eqnatkuk,  tlte  projierty  tax  Is  the  standard. 
The  constttntiim  aaTs  the  "capitation  tax  shall 
be  eQoal  to  the  tax  on  property  rained  at 
9300.**  When  It  Is  required  that  anything 
ahaU  be  "equal  to"  eomethlng  else,  that  makes 
the  latter  the  standard.  The  I^Watnre  al- 
ways levies  four  kinds  of  taxes:  'Xbe  license 
taxes,  nsnaUy  celled  '^Schednle  B";  and  pilT- 
taxes,  nsnally  known  as  "Schedule  O"; 
the  pn^erty  tax;  and  tlie  caj^tatton  tax. 
lite  rerorae  act  of  1897  does  thla,  and  con* 
tains  at  its  end  this  prorlslon:  "All  laws  and 
clauses  of  laws  In  conflict  with  this  act  are 
hereby  repealed."  lliere  is  no  contention 
that  the  Schedule  B  and  Schedule  C  taaes  of 
1897  are  not  substituted  for  the  Sdiedule  B 
and  Schedule  0  taxes  of  1885;  t£e  latter  be- 
ing repealed.  The  legislature  of  1S97  further 
•aw  fit  to  place  the  tax  on  property  at  46 
cents  on  the  $100.  This  is  in  conflict  with 
section  3,  c.  116,  Acts  1895.  which  places 
the  property  tax  at  43  cents  on  the  $100, 
and  as  completely  repeals  it  as  the  Sched* 
ule  B  and  Schedule  C  of  1897  repeal  those  of 
1809.  There  can  be  no  question  of  the  power 
of  the  legislature  to  fix  the  property  tax  at 
46  cents,  and  the  courts  have  no  power  to  set 
it  aside.  The  constitution  makes  the  prop* 
erty  in  no  wise  d^ndent  upon  the  poQ  tax, 
or  upon  anything  else,  and  tbe  leglBlatore  has 
placed  these  two  taxes  In  difFerent  and  Inde- 
p^ident  sections  of  the  revenne  act  Hie 
power  of  the  l^talatnre  to  lery  tbe  property 
tax  has  only  one  limitation  In  the  constitution, 
—that  it  shall  not  exceed  ^  on  $300  worth  of 
property.  The  .Schedule  B  and  Schedule  O  - 
taxes  and  the  property  tax  of  1897,  being  lev- 
ied within  the  powers  of  the  legislature,  are 
all  alike  beyond  the  supervision  of  the  courts, 
and  are  the  only  taxes  of  those  kinds  that  are 
valid  and  subsUtlng;  the  taxes  of  those  kinds 
levied  by  the  previous  I^lslatnre  b^ng  ex- 
pressly  repealed.  Hie  only  tax  remaining  Is 
the  cai^tation  tsx.  Ttiat,  unlike  the  other 
two.  Is  not  left  to  legislative  discretion,  but, 
by  the  express  requirement  of  th^  constitution, 
le  to  be  measured  by  the  property  tax.  It 
*^AiaU  be  equal  to."  says  the  CMistltatlon  in 
words  too  plain  to  be  misunderstood,  **the 
tax  cm  ISOO  of  property .**  This  provision  was 
Inaoted  In  the  constltatton  of  1S88  as  a  guar- 
anty to  the  prt^>erty  holders  of  the  state  that 
they  would  not  be  oppressed  by  inordinate 
taxes  laid  by  representatives  elected  by  the 
newly-enfranchised  blacks,  who  had  small 
property  to  be  taxed,  and  whoee  rqiresenta- 
ttvee  might  otherwise  be  tempted  to  levy  ex- 
cessive taxes  on  pmpextj  (Rodman,  J.,  63  N. 


C  at  page  427);  and,  for  the  nearly  30  years 
since  this  breakwater  was  put  into  the  eonsti- 
tntltm,  It  has  new  been  lost  sight  of.  The 
Terifled  complaint  In  this  action  avers  that 
the  bill,  as  actually  passed  by  both  houses,  re- 
spected the  constitutional  provision,  and  in 
fact  placed  the  poll  tax  at  $1.38,  but  that  In 
some  unexplained  manner  section  2  of  the  bill, 
as  ratlfled,  had  been  altered  to  nad  **nJS» 
poll  tax."  The  demurrer  admits  the  allega- 
tion to  bo  tme,  but  we  cannot  consider  It; 
for  the  majwlty  opinion  In  Carr  r.  Ooke,  l!L6 
K.  a  223.  22  8.  B.  16,  has  held  that,  conced- 
ing such  to  be  the  fact,  the  courts  are  bound 
by  the  signatures  of  the  speakers.  We  must 
thertfore  take  It  as  beyond  question  that  the 
leglfllature  passed  the  act  in  the  form  In  wWch 
it  Is  enrolled  and  printed,— placing  the  iffop- 
erty  tax  at  46  cents  and  the  poU  tax  at  $1.29. 
Does  that  invalidate  tftie  property  tax?  There 
la  not  a  word  in  the  constitution  to  give  us 
power  to  BO  declare.  There  Is  not  a  word  In 
that  Instrument  making  the  property  tax  de- 
pendent  upon  anything  elae.  Indeed,  the 
pn^erty  and  the  capitation  tax  are  In  dlfPer- 
mt  sections  of  the  act.  as  usual.  Nor  Is  there 
anything  In  the  constitution  to  restrict  the  dis- 
cretion of  the  legislature  to  fix  the  amount  of 
the  pnq>erty  tax,  save  that  It  must  not  exceed 
the  limit  of  $2  on  $800  of  property,  and  that 
has  not  been  done.  Whence,  then,  has  the 
court  the  power  to  read  Into  the  constitution 
any  other  control  over  the  property  tax,  or  to 
declare  it  void,  except  as  to  an  excess  above 
the  limitation?  As  to  the  poll  tax.  the  consti- 
tution is  different  It  says  It  shall  be  equal 
to  the  property  tax  on  $300.  If  It  is  not  then 
the  capitation  tax  is  nncoostitatlonal,  and  we 
should  so  declare  It  It  is  surely  lllogltal. 
when  the  legislature  has  levied  a  proper^ 
tax  clearly  within  Its  power,  and  which  Is  not 
to  be  measured  by  anything,  to  declare  it  un- 
constitntlonal  because  another  tsx.  In  another 
clause  of  the  act  which  must  be  measured  by 
the  prop«^  tax,  does  not  comply  with  tbe 
standard  marked  out  by  the  C(mstitutlon. 
The  constitution  requires  that  "the  general 
assembly  shall  levy  a  capitation  tax  on  every 
male  inhabitant  over  21  and  under  60  years 
of  age."  This  has  been  done.  It  further  pro- 
vides that  such  capitation  tax  "shall  be  equal 
to  the  tax  on  property  valued  at  $300."  This 
has  not  been  done,  and  as  the  constitution  is 
the  higher  law,  and  more  powerful  than  a 
simple  enactment  of  the  legislature,  it  Is  the 
doty  of  the  court  to  see  that  the  constitution 
Is  observed,  and  to  direct  the  auditor,  as 
prayed,  to  print  in  his  blanks  the  poll  tax 
(which  the  legislature  did  not  fall  to  levy)  at 
a  rate  equal  to  that  which  the  legislature  has 
levied  on  $300  of  property;  for  the  constitn- 
tlon— greater  than  any  legislative  enactment- 
has  decreed  that  such  shall  be  the  case  as 
long  as  the  constitution  itself  exists.  The 
courts  cannot  control  the  I^lslature  in  a  mat- 
ter resting  In  l^slatlve  discretion.  But  when 
that  body  has  no  discretionary  power,  and 
has  a  fixed  standard  by  which  something  else 
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mint  be  measond,  the  courts  will  require 
coaformltT  to  the  stai^arcL  It  Is  a  mle  of 
coiutnictlon  always  recognized,  "Ut  res  magls 
valeat  anam  pemaf*  Applyliie  th^  maxim 
to  this  statute,  oo  objection  has  been 
urged  as  to  any  paxt  thereof  except  that 
which  fixes  the  rate  of  taxation.  On  observ- 
ing that,  we  find  that  the  Schednle  B  and 
Schedule  O  taxes  and  the  propwt^  tsx  are  im- 
questionably  valid.  We  find  that  the  I^da^ 
tun  has  also  obeyed  the  constttntlonal  man- 
date by  levying  a  capitation  tax.  But,  as  to 
this  latter,  we  find  that  It  Is  def  eetlT^  In  ttiat 
it  does  not  come  up  to  fhe  reqnlremoit  that 
It  "Shan  be  equal  to  the  property  tax  on 
9300."  The  simple  duty  asked  of  the  comt 
is  to  say 'to  the  audits,  "Obey  the  eonstlto- 
tkin,  and  not  the  act  the  legislature." 
While  placing  In  his  blanks  the  certainly  valid 
property  tax  of  40  cents,  the  auditor  should 
therefore  be  commanded  to  write  In  the  col< 
nmu  for  capitation  tax  the  $1.38  required  by 
the  constitution,  and  not  the  $1.29  provided 
by  toglslattre  ouctmeut,— an  maetment 
which,  from  comity  to  a  coordinate  depart* 
ment,  we  would  presume  to  be  due  to  an  In- 
advertmce^  or  the  act  d  some  subordliute, 
even  if  such  fact  did  not  appear  In  the  com- 
plaint and  was  not  admitted  by  the  defend- 
ant. The  legislature  of  1897  was  intrusted 
with  fixing  the  rates  of  taxation.  They  were 
within  their  powm  when  they  fixed  the  pn^ 
erty  tax  at  46  cents,  and  r^>ealed  the  18BS 
levy  of  43  cents.  Th^  were  unmindful  of 
the  constitutional  restriction,  if  they  intention- 
ally fixed  the  poll  tax  at  $1.29;  and  the  reme- 
dy Is  to  conform  the  rate  of  the  levy  for  poll 
tax  to  $1.88,  as  required  by  the  constitution, 
and  not  a  Judicial  repeal  of  the  property  tax 
of  1807,  and  a  Judldal  re-enactment  of  the 
*'poIl  tax  of  $1.29  and  pr(H)erty  tax  of  43 
cents,**  as  levied  by  the  le^slature  of  1896. 
That  levy  was  fonnd  InsulBclent  in  the  Judg- 
moit  of  the  legislature  of  1897.  who  repealed 
It  by  «cpre88  enactment  The  courts  have  no 
power  to  declare  the  property  tax  levy  of  1897  ■ 
void,  and  to  revive  that  of  1886.  Tne  tax 
levy  of  1887  was  admitted  on  the  argument 
to  be  already  largely  insufficient  to  meet  the 
appropriations  made  tor  public  purposes.  We 
Judicially  know  the  tax  valuation  of  the  prop- 
erty of  the  state,  and  the  number  of  polls. 
The  loss  of  3  cents  per  $100  on  the  property 
tax  and  9  cents  on  Uie  poll,  caused  by  a  re- 
verter to  the  taxation  of  1896,  will  cause  in 
this  year  and  the  next  an  additional  deficit  of 
$150,000,  unless  a  special  session  of  the  gen- 
eral assembly  should  be  called,  at  great  ex- 
pense, to  correct  the  Inadvertence  of  some 
clerk.  When  such  consequences  can  be  avert- 
ed by  taking  the  unquestionably  valid  levy  of 
46  cents  made  on  property  by  the  legislature, 
and  directing  the  andltw  to  observe  the  un- 
mistakable requlremoitsof  tiie  constitution  by 
inserting  under  the  pom  tax  levied  by  the  legis- 
lature an  amount  which  "shall  be  equal  to  the 
property  tax  on  $300,"  It  would  surely  seem 
that  It  should  be  done.   It  Is  a  matter  In 


which  the  legislature  had  no  discretion.  If 
it  had,  tiie  court  could  not  control  It  Th^ 
had  a  discretion  as  to  the  property  tax.  and 
therefore  the  court  has  no  power  to  set  It 
aside,  nor  call  Into  being  a  propery  tax  enact- 
ed by  anothCT  legMatnre,  and  which  this  leg- 
islature has  repealed.  But  as  to  tiie  poll  tax. 
when  the  legislature  fixed  the  propoty  tax 
the  constitution,  more  powerful  than  the  leg- 
islature, fixed  the  poll  tax  at  a  sum  "equal 
to  tbe  property  tax  on  $300^'*  The  nnoonsti- 
tntlonallty  Is  not  In  fixing  the  property  tai; 
but  In  the  rate  of  the  poll  tax.  It  Is  the  lat- 
ter, not  the  fimner,  which  should  be  disregard- 
ed and  set  aside.  To  set  aside  the  property 
tax  of  .46  cents,  as  to  whldi  the  l^flslature 
bad  discretionary  power,  and  to  fan  to  make 
tiie  poll  tax,  as  to  which  the  legislature  had 
no  discretion,  conftnm  to  the  conBtitntlon,  u 
for  the  court  to  Intervene  where  It  has  oo 
power*  and  to  fail  to  do  so  where  It  bas;  it 
Is  to  '^0  those  thmgs  we  ovgbt  not  to  do, 
and  to  teave  undone  those  things  we  ought 
to  do."  Wtaoi  the  tax  levy  exceeds  92  on 
the  poll,  tile  whole  1»x  Is  not  nnconstitutional. 
but  aoiy  the  excess  over  the  limitation.  In 
like  manner,  when  tiie  equation  Is  not  ob- 
served the  power  of  the  court  Is  not  to  set 
aside  the  whole  of  the  tax  levy  nor  the  stand- 
ard,—the  property  tax,— but  to  observe  the 
constitution,  by  reqnlrhig  the  poU  tax  to  be 
entmd  on  the  tsx  list  at  a  rate  **equal  to 
the  tax  on  $900  of  propartr."  The  learned 
and  aMe  counsel  for  the  defendant  frankly 
admitted  tiiat  If  the  legislature  had  omitted 
to  levy  any  poll  tax,  the  court  could  enforce 
the  constitutionAl  guaranty  by  a  mandamus 
to  the  auditor,  requiring  him  to  place  on  the 
tax  list  the  poll  tax  "equal  to  the  tax  laid  on 
$300  of  property."  If  this  were  not  bo,  the 
constitntioiial  provision.  Instead  of  being  a 
guaranty  to  property  owners,— the  purpose  for 
which  alone  It  was  placed  In  the  organic  law, 
—would  be  a  nullity  and  a  delusion.  If  the 
constitution  had  contained  a  provision,  "The 
poll  tax  shall  be  $1.38,"  the.court  would  com- 
mand the  auditor  to  put  that  upon  the  tax 
list,  whether  the  legislature  should  r^teat  it 
in  the  revenue  act  or  not  If  the  legislature 
should  venture  to  put  it  In  as  "$1.29  poll  tax," 
this  would  not  repeal  the  constitutional  provi- 
sion, nor  would  It  render  void  any  other  tax. 
So  when  the  constlttnlon  requires  the  legisla- 
ture to  fix  the  property  tax,  which  it  does  at 
46  cents,  then  the  crastituUon  eo  Instante  fixes 
the  poll  tax.at  $1.38,  as  Imperatively  as  If  tSiat 
sum  were  named  bt  the  constitution.  What 
harm  can  come  from  enforcing  a  constitu- 
tional provision  as  to  a  matter  not  left  to  leg- 
islative power  or  discretion? 

Among  the  many  cases  recognizing  self- 
executing  constitutional  provisions  may  be 
dted  the  following:  Reynolds  v.  Taylor.  43 
Ala.  420;  Miller  v.  Marx,  66  Ala.  322;  Iron 
Oo.  V.  Oabaniss,  87  Ala.  328,  6  South.  800; 
McDonald  v.  Patterson,  64  CaL  246;  People 
V.  Hoge.  66  Gal.  tiDL2;  Donahue  v.  Graham, 
m.  CaL  276;  Paving  Oo.  v.  HUton.  6»  CaL 
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respecting  these  dlscrettooary  exercises  of 
legislative  power,  merely,  to  require  the  poll 
tax,  aa  to  which  the  legislature  can  exercise 
no  discretion,  to  conform  to  the  constitution. 
Besides,  If  the  court  can  assume  the  power 
to  set  aside  the  property  tax,  It  must  do  the 
same  as  to  Schednles  B  and  C;  for  the  legls- 
latui^e  Is  presumed  to  exercise  the  power  of 
taxation  to  provide  for  the  legitimate  needs 
of  the  state  government,  and  it  has  fixed 
thoee  schedules  with  knowledge  that  the 
property  tax  Is  46  cents.  If  the  property  tax 
Is  reduced  to  43  cents  contrary  to  legislative 
enactment,  then  Schedules  B  and  C  should 
have  been  higher.  To  judicially  re-enact  the 
tax  laws  of  1886  is  to  re-establish  a  taxation 
which  the  legislative  department  has  chan- 
ged because  unsatisfactory  and  Insufficient, 
and  has  expressly  repealed.  Nor  can  the 
court  direct  bow  the  treasurer  shall  prorate 
the  fund.  The  legislature  alone  has  power 
to  direct  the  disbursement  and  application  of 
funds.  There  are  many  instances  In  which 
the  courts  have  required  a  levy  of  taxes 
which  had  been  «nltted  by  the  legislature, 
and  even  where  the  legislature  had  passed 
an  act,  against  their  power,  forbidding  it 
1  Hare,  Const.  Law,  647,  and  numerous  cases 
there  cited;  Oooley,  Tax'n,  738,  785;  High. 
Bxtr.  Rem.  S  124a-  The  power  to  grant  a 
mandamus  to  the  auditor  to  place  a  tax 
charge  on  the  lists  sent  out  by  him  was 
tacitly  admitted,  though  not  expressly  decid- 
ed, In  Belmont  v.  KelUy,  71  N.  C.  260.  The 
court  recognized  the  cause  of  action  by  not 
dismissing  the  proceeding,  which  the  many 
eminent  counsel  appearing  for  the  defendant 
would  surely  have  moved  for  if  there  had 
been  the  least  donbt  on  the  subject.  The 
judge  below  correctly  held  that  the  manda- 
aam  should  lasue  as  prayed  for. 


479,  11  Fac.  S;  State  v.  Woodward,  88  Ind. 
UO;  HlUsv.  City  of  Chicago,  60  JU.  86;  Peo- 
ple V.  Bradley.  Id.  »U8;  People  v.  McRoberts, 
6!  HL  38;  Kine  v.  Defenbaugh,  64  IlL  291; 
Mitchell  V.  Goal  Co.,  68  Ul  286;  Law  v.  Peo- 
ple, 87  lU.  886;  Cook  Co.  v.  Chicago  Indus- 
trial School,  126  111.  640,  IS  N.  E.  183;  Wash- 
Ingtonian  Home  of  Chicago  v.  City  of  Chi- 
cago, 157  la  414,  41  N.  H.  893;  Beard  v.  City 
of  Hopklnsvllle,  U6  Ky.  239,  24  S.  W.  872; 
Thomas  v.  Owens,  4  Md.  189;  Beecher  v. 
Baldy,  7  Mich.  488;  WiUls  v.  Mabon.  46 
Minn.  140,  60  N.  W.  1110  (citing  many  other 
Minnesota  cases) ;  Ctreen  v.  Robinson,  6  How. 
(Miss.)  80;  GlideweU  v.  Hlte,  Id.  110;  Brien 
V.  Williamson,  7  How.  (Miss.)  14;  Board  of 
PubUc  Schools  V.  Patten,  62  Mo.  444;  Ex 
parte  Snyder,  64  Mo.  58;  Householder  v. 
Kansas  Olty.  8B  Mo.  488;  State  v.  Weston. 
4  Neb.  216;  State  v.  Babcock,  19  Neb.  223. 
27  N.  W.  94;  Id.,  10  Neb.  230,  27  N.  W.  98; 
Bass  V.  Mayor  of  Nashville,  Meigs,  ^1;  la- 
ger V.  Rains,  4  Humph.  268;  Friedman  v, 
Mathee,  8  Heisk.  488;  Johnson  v.  Olty  of 
Parkersburg,  16  W.  Va.  402;  Blanchard  v. 
Kansas  City,  16  Fed.  444;  McEnroy  v.  Kan- 
sas Olty.  21  Fed.  2B7;  Oooley,  Oonst  Urn. 
(6th  Ed.)  90.  100. 

The  power  to  Issue  a  mandamus  to  the 
state  treasurer  to  execute  an  ordinance  of 
the  convention,  notwithstanding  subsequent 
legislation,  was  held  in  Railroad  v.  Jenkins, 
66  N.  C.  173.  Mandamus  to  the  treasurer  to 
discbarge  a  purely  ministerial  duty  was  ree- 
<^;n]zed  in  Ballroad  v.  Jenkins,  68  N.  C.  602; 
and  as  to  the  governor,  in  Gotten  v.  Ems.  62 
N.  O.  546;  and  as  to  other  officers.  In  County 
Board  of  Education  v.  State  Board  of  Edu- 
cation, 106  N.  O.  81,  10  S.  B.  1002.— though, 
of  course.  It  will  not  Issue  when  any  discre- 
tion by  the  officer  Is  to  be  exorcised.  Burton 
V.  Parman,  116  N.  C.  168,  20  S.  B.  443;  Boner 
V.  Adams,  66  N.  O.  639;  Brown  v.  Turner, 
70  N.  C.  93.  But  when  the  constitution  pre- 
scribes that  the  poll  tax  Is  to  be  equal  to 
that  levied  on  $300  of  property,  and  the  lat- 
ter is  fixed  by  the  legislature  at  46  cents, 
as  tbey  bad  a  right  to  do,  then,  by  a  stand- 
ing constitutional  enactment,  which  no  legis- 
lature can  r^>eal  or  Impair,  the  auditor 
should  be  commanded  to  place  In  the  same 
tax  list  *'$1.38  poll  tax."  This  Is  not  a  mat- 
ter of  discretion  In  the  auditor,  nor,  Indeed, 
with  the  legislature.  The  negleot  or  Inad- 
vertence of  that  body  wiU  not  repeal  this 
constitutional  provision,  wben  this  would  not 
have  been  accomplished  If  they  had  directly 
BO  enacted.  Nor  will  their  neglect,  In  sec- 
tion 2  of  the  act,  to  provide  the  proper  rate 
of  poU  tax,  invalidate  the  property  tax  prop- 
erly, correctly,  and  legally  levied  in  section 
3.  It  Is  a  far  greater  exerdse  of  power  by 
the  court,  and  a  far  greater  interference  with 
the  legislative  authority,  to  declare  void  the 
property  tax  which  has  been  fixed  within  the 
nndenlable  limits  of  legislative  power,  and  to 
declare  In  force  a  property  tax  of  a  previous 
legislatnre,  which  has  been  repealed,  than. 


FURCHB8,  J.  (concurring).  This  appeal 
involves  a  constitutional  question  of  much 
importance,  and,  while  I  concur  in  the  judg- 
ment of  the  court,  I  deem  it  not  improper 
that  I  should  state  briefly  my  rasoni  for 
so  concurring. 

Article  6,  S  1.  of  the  constitution  of  North 
Carolina  provides  that  "the  general  assem- 
bly shall  levy  a  capitation  tax  on  every  male 
inhabitant  of  the  state  over  21  and  under  60 
years  of  age,  which  shall  be  equal  on  each 
to  a  tax  on  property  valued  at  S300  In  cash, 
*  *  *  and  the  state  and  county  capitation 
tax  combined  shall  never  exceed  $2  on  the 
head."  The  legislature  of  1697,  In  an  **Act 
to  raise  revenue,"  levied  a  tax,  "On  each  tax- 
able poll,  or  male  between  the  ages  of  21 
and  60  years  •  *  •  tbere  shall  be  annu- 
ally levied  and  collected  >a  tax  of  fl.29." 
And  in  the  next  section  of  the  same  act  It  is 
provided  that  **there  shall  be  levied  and  col- 
lected annually  an  ad  valorem  tex  •  •  « 
making  a  tax  of  46  cents  on  every  $100 
value"  of  property  in  the  state.  This  pre- 
sents the  question  f  or  our  cimslderation  and 
determination.    The  «Hi»9,^flgff bf^JfO^)?  Ic 
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poll  tax  Bball  be  equal  to  the  ad  ralorem  tsx 
oa  9900  Talnation  of  i;m>per^,— "eqnal  to," 
no  more  and  no  less;  or  you  may  turn  it 
over,  and  say  the  ad  Talorem  tax  on  ?300 
raluation  ol  property  shall  be  equal  to,  no 
more  and  no  less  than,  the  tax  on  one  poll, 
and  you  hare  precisely  the  same  result,— the 
equilibrium  established  by  the  constitution 
between  taxable  property  and  taxable  polls. 
They  must  be  absolutely  equal.  In  this  act 
the  poll  tax  Is  fixed  at  $1.29.  Thla  Is  plainly 
written  In  the  act,  and  cannot  be  construed 
to  mean  anything  else,  as  it  refers  to  noth- 
ing else  and  depends  upon  nothing  else.  The 
property  tax  Is  as  cortalnly  fixed  by  the  act 
as  Is  the  poll  tax.  It  Is  declared  that  this 
tax  shall  be  40  cents  on  $100  valuation  ot 
property.  Hiree  times  46  is  138,  and,  as 
129  iB  not  equal  to  138,  the  equation  required 
by  article  S,  |  1,  of  the  constitution  has  not 
been  obserred.  These  proTlslons  of  the  act, 
and  article  S,  1 1,  of  the  constitution,  do  not 
stand  together.  They  are  in  confilct,  and 
one  or  the  other  must  give  way.  And,  the 
constitution  being  the  superior,  the  leglsla- 
tlTe  act  must  give  way.  Then  what  shall 
we  do  when  we  find  an  act  of  the  leglalar 
ture  in  conflict  with  the  provisions  of  the 
constitution  7  What  can  we  do  but  to  de- 
' Clare  it  void  and  of  no  effect?  We  find 
that  this  is  what  was  done  in  Railroad  Oo. 
r.  Holden,  63  N.  O.  418;  Barnes  r.  Barnes, 
8  Jones  (N.  (X)  366;  Hoke  t.  Henderson,  4 
Dev.  1;  and  in  every  case  to  be  found  In 
the  Judicial  history  of  this  state.  I  do  not 
hesitate  to  say  that  not  one  can  be  found 
where  the  court  haa  not  declared  the  act,  or 
that  part  ot  it  found  to  be  in  violation  of 
the  constitution,  to  be  void.  But  In  this 
case  It  Is  contended  that  to  do  thls-^to  de- 
clare this  part  of  the  act  void;  to  do  what 
every  court  In  this  state,  without  a  sin- 
gle exception,  has  done— "Is  Judicial  legisla- 
tion." And,  as  I  am  free  to  admit,— indeed, 
I  declare  that,- we  have  no  power  to  legis- 
late. Then,  as  we  cannot  legislate  the  of- 
fending act  Into  constitutional  shape,  and 
cannot  declare  It  void  without  "Judicial  leg- 
islation," what  can  we  do?  Our  mouths  are 
closed,  and  we  should  be  as  silent  as  the 
tomb.  This  contention  would  utterly  de- 
stroy the  powers  of  the  court  on  any  consti- 
tutional question.  I  can  agree  to  no  such 
IMMltlon.  But  again  It  is  contended  that  the 
constitution  requires  that  the  equation  be- 
tween the  poll  tax  and  the  ad  valorem  tax 
on  fSOO  should  be  preserved,  and  that,  as  this 
has  not  been  done  In  the  act  of  1897,  this 
court  should  proceed  to  write  Into  the  ac^ 
"$1.88"  on  the  poll,  instead  of  "fl.29."  And 
It  la  contended  that  this  would  not  be  "Ju- 
dicial l^slation,"  while  It  would  be  Judicial 
legislation  to  declare  It  void.  1  must  again 
say  that  I  cannot  assent  to  this  proposition. 
To  assent  to  these  two  propositions— that  to 
declare  the  act  void  would  be  Judicial  legis- 
lation, but  for  us  to  make  the  poll  tax  $1.38 
Inatead  of  $L2B  would  not  be  Judicial  legisla- 


tion-would be  to  destroy  ev«y  Idea  of  log- 
ical deduction  X  have  evw  bad.  It  is  oon- 
tended  that  tiie  pr(^>er^  tax  Is  the  stand- 
ard, and  the  poll  tax  must  be  made  to  «»- 
form  to  this.  Chief  Justice  Pearson,  In 
Railroad  Go.  v.  Holden,  supra,  says  Just  the 
contrary,— that  the  poll  tax  Is  the  standard 
by  which  the  equation  is  to  be  fixed.  What 
more  constitutional  warrant  have  we  for 
saying  the  property  tax  governs  the  pc^l 
than  we  have  for  saying  the  poll  governs  the 
property?  If  the  tax  on  the  poll  shall  be 
equal  to  the  tax  on  $300,  why  does  It  pot 
equally  foUow  that  the  tax  on  $300  shall 
be  equal  to  the  tax  on  one  poD.  Judge  Pear- 
son thought  BO  In  Railroad  Co.  v.  Holden, 
supra,  and  I  can  see  no  reason  why  each  is 
not  equally  dependent  upon  the  other.  But 
suppose  this  contention  is  correct,— that  the 
property  tax  governs;  what  difference  does 
It  make?  They  are  still  In  conflict  with  the 
constitution,  Just  the  same.  And  we  have 
no  more  power  to  change  and  amend  the- 
act  if  the  property  tax  governs  than  we 
would  have  if  the  poll  tax  governs.  The  re- 
sult is  the  same,  whether  regulated  by  one 
or  the  other,— a  violation  of  the  constitution. 
It  Is  contended  that,  if  the  court  declares 
sections  2  and  8  of  the  act  of  1897  nnconstt- 
tutlonal  and  void,  this  destroys  and  renders 
the  whole  act  void.  I  have  always  under- 
stood the  law  to  be  otherwise;  that  it  was 
declared  by  this  court  as  early  as  2  Cor. 
Law  Bepos.  ^8,  in  Berry  v.  Haines,  that 
one  or  more  sectiona  of  an  act  might  be 
unconstltntlonal  and  void,  and  the  rest  of 
the  act  constitutional  and  valid.  This  opin- 
ion has  been  f(^lowed  and  approved  In  Mc- 
Oubbins  v.  Barrlnger,  61  N.  O.  556,  Johnson 
T.  Winslow,  63  N.  O.  6S2,  and  In  other  cases. 
It  Is  further  contended  that  sections  2  and 
3,  though  unconstitutional,  repeal  the  cor- 
responding sections  of  the  revenue  act  of 
1^,  and  the  court  cannot,  by  "Judicial  leg- 
Islatltm,"  re-enact  that  put  of  the  act  ot 
1896.  I  most  thoroughly  agree  to  the  proiw- 
sltion  that  this  court  cannot  legislate  the 
act  (tf  180S,  or  any  other  act,  into  life,  ttiat 
has  heea  repealed.  The  court,  as  I  malntala 
cannot  legislate  at  alL  Bnt  if  the  act  of 
1896,  or  any  part  <^  11^  has  not  been  re- 
pealed, it  is  In  force,  not  by  Judicial  legisla- 
tion of  this  court,  but  by  force  of  legislative 
legislation.  The  act  of  1896  Is  In  force  un- 
less It  has  been  repealed,  l^e  only  act  that 
it  is  contended  repeals  the  revenue  act  of 
180S  is  the  revenue  act  of  1897.  This  act 
of  1897  repeals  all  acts  and  clauses  of  aeti 
in  conflict  with  the  provisions  of  the  act  ot 
1807.  And  I  admit  that  sections  2  and  3 
of  the  revenue  act  ot  1897  are.  In  terms,  In 
conflict  with  the  corresponding  sections  of 
the  act  of  1896.  And,  If  these  two  sections 
in  the  act  ot  1807  are  law,  then  I  admit  the 
corresponding  sections  of  the  act  of  1896 
are  repealed,  and  that  It  would  be  a  gross 
and  flagrant  act  of  Judicial  legislation  for 
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d^ioids  upon  the  fact  as  to  whether  gec- 
tlona  2  and  8  In  the  revenue  act  of  1897  are, 
or  ever  hare  been,  law.  if  they  are  nncoo- 
stltntfonal,  they  are  absolutely  void,— are 
not,  and  never  have  been,  any  part  of  the 
law  of  this  state.  Mr.  Oooley  says  that:  "In- 
deed, the  term  "uncMistltatlonal  law,'  as  on- 
ployed  In  American  Jorlipmdence,  Is  a  mis- 
nomer, and  Implies  a  contradiction;  that  en- 
actment which  Is  opposed  to  the  constitn- 
tlon  being  in  fact  no  law  at  alL"  Co<Mey, 
Const  Urn.  (0th  Dd.)  p.  &.  Therefore  sec- 
tions 2  and  3  of  the  revenne  act  of  1807  nev- 
er have  been  the  law.  They  have  not  and 
cannot  repeal  any  law  heretofore  enacted. 
And  sections  2  and  8  of  the  revoaae  act  of 
1885  are  still  tiie  law,  by  virtue  of  the  leg- 
lalatore,  and  net  by  any  judicial  legislation 
on  the  part  of  this  court. 

Bat  it  Is  further  contended  that,  even  If 
•ectlonB  2  and,  3  of  the  revenue  act  of  1895 
be  re-enacted  and  declared  In  force,  there 
would  be  a  loss  of  revenue  to  the  state,  esti- 
mated from  9GOiOOO  to  $160,000  annually.  I 
know  the  same  amount  of  revenue  cannot  be 
raised  under  sections  2  and  8  of  the  revenue 
act  of  189S  that  could  have  been  raised  undu* 
sections  2  and  8  of  the  revuine  act  of  1897, 
If  the  poll  tax  had  been  put  at  $1.88  so  as  to 
make  the  act  constitotionaL  But  I  have  no 
meuis  of  knowliv  what  the  difference  would 
be,  and,  for  the  purposes  of  my  opinion  In 
this  case,  I  do  not  want  to  know.  I  cannot 
allow  my  Judgment  upon  a  constitutional 
qneatlon  to  de3;>end  upon  the  amount  ot  rev- 
enue an  act  will  or  will  not  produce.  This 
kind  ot  argument  was  toought  to  bear  upon 
Chief  Justice  Buffin  In  the  now  celebrated 
case  of  Hoke  v.  Henderson,  supra,  to  wUdi 
that  great  Judge  replied  as  follows:  "To  a 
coort,  the  Impolicy,  the  Injustice,  the  unrea- 
sonableness, the  severity,  the  cruelty,  of  a 
statute,  by  themselves  merely,  are,  and  ought 
to  be,  urged  In  rain.  The  Judicial  function  is 
not  adequate  to  the  application  of  those  prin- 
dj^es,  and  Is  not  conferred  for  tliat  purpose. 
It  consists  In  expounding  the  rules  of  action 
prescribed  by  the  legislature,  and  when  they 
an  plainly  expressed,  or  plainly  to  be  collect- 
ad.  In  apidying  them  honestly  to  controver- 
sies arising  under  them,  between  parties, 
vttbout  regard  to  the  parties  or  the  conse- 
QQtfMes."  "In  the  act  under  consideration, 
aa  fitf  as  It  ctmcems  the  controversy  between 
llwae  parties,  there  is  no  ambiguity, 
words  are  plain,  the  intention  unequivocal, 
and  the  true  exposition  InfaUlMy  certain. 
We  cannot,  under  the  ptetense  of  Interiwets- 
tlon,  repeal  it,  and  thus  usurp  a  poww  never 
ecmfided  to  us,  which  we  cannot  usefully  ex- 
ercise, and  which  we  do  not  desire."  Clilef 
Justice  Pearson  says  In  Barnes  v.  Barnes,  8 
Jonea  (N.  C.)  at  page  809,— the  court  being 
pressed  with  the  policy  of  wliat  was  called 
tbe  "Stay  Law/'  passed,  as  it  was  contended, 
tot  the  proteetion  of  the  people  engaged  in 
warr-ln  reaponie  to  the  question  of  pcriUcy: 
''Whether,  in  the  present  condition  ot  tbe 
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country,  the  statute  be  expedient.  Is  a  ques- 
tion of  which  we  have  no  right  to  Judge. 
Our  province  Is  to  give  Judgment  on  the 
question  of  the  constitutional  power  of  the 
legislature  to  pass  the  statute."  In  both 
cases  tbe  act  was  declared  unconstitutional 
and  void.  I  feel  that  I  will  be  pardoned  for 
making  these  lengthy  quotations  from  the 
opinions  of  two  ot  tbe  chief  Justices,  who 
have  left  behind  them  reputations  at  least 
equal  to  any  of  the  other  great  Judges  who 
have  presided  ovw  this  court  I  quote  ttiem 
to  show  that  the  court  Is  not  guilty  of  Judicial 
legislation  In  r^derlng  its  Judgment  in  this 
case,  and  has  only  done  what  has  always 
been  done  when  the  court  declared  an  act  of 
the  legislature  unctmstltutionaL 

It  is  said  there  is  no  limitation,  exc^t  that 
tbe  poll  tax  shall  never  exceed  $2,  and  that 
there  Is  no  limit  on  the  property  tax,  except 
tliat  $300  worth  stiall  nev«r  exceed  $2,  and 
tliat,  as  the  property  tax  levied  in  the  act  of 
1897  does  not  amount  to  $2,  It  Is  constitution- 
al. This  cannot  be  true,  as  a  proposition  ot 
law.  It  leaves  out  of  consideration  tbe  ques* 
tlon  of  equation.  When  the  poll  tax  does 
not  amount  to  as  much  as  f2,  Its  limit  Is  as 
much  a  limitation  on  the  property  tax  as  if 
the  amount  of  the  poll  tax  had  been  written 
inthe  ccmstltutlon;  that  is,  when  the  poll  tax 
was  fixed  at  f  1.29,  the  tax  on  $300  valuatkn 
of  pn^rty  can  no  more  exceed  $1.29  than 
if  that  amount  had  been  written  In  the  con- 
stitution, and  any  levy  of  taxes  In  excess  ol 
$1.29  Is  ultra  vires,  In  conflict  with  the  con- 
stitution, and  void.  There  la  ecmr  in  ttM 
Judgment  appealed  from. 

DOnOLAS.  J.  (dissenting).  There  seems  to 
be  no  question  that  mandamus  is  the  proper 
proceeding  in  tms  matter,  and  that  this  court 
has  full  Jurisdiction  of  all  the  qutetlons  in- 
volved. The  revenue  act  of  1897  provides  In 
section  2  tliat  "on  each  taxable  poll  or  male 
between  tbe  ages  of  21  and  60  years,  except 
the  poor  and  infirm  whom  the  county  com- 
missionerB  may  declare  and  record  fit  sub- 
jects for  exemption,  there  shaU  be  annually 
levied  and  odlected  a  tax  of  one  dollar  and 
twen^-nlne  cents  •  •  •";  and  in  section 
3  that  "there  shaU  be  levied  aAd  effected  an- 
nually an  ad  valorem  of  twen^-two  and 
two-thirds  cents  for  state  purposes,  three  and 
one-third  cents  for  pensions,  twen^  cents  for 
public  schools,  making  forty-^  cents  on  ev- 
ery one  hundred  dollars  value  of  real  and 
personal  property  in  this  state.  *  *  *"  The 
MmstitutloQ  provides  In  secUcra  1,  art  6,  that 
"the  general  assembly  shall  levy  a  capltaUon 
tax  on  every  male  Inbabltant  In  the  state 
over  twenty-one  and  under  fifty  years  of  age, 
which  Bliall  be  equal  on  each  to  the  tax  on 
jwopeity  valued  at  $300  in  cash,  *  *  *  and 
the  state  and  county  capitation  tax  combined 
shall  never  exceed  two  dollars  on  the  head." 
It  is  evident  that  this  section  creates  two 
standards,— one  ot  limitation  and  the  other  of 
equation.  As  the  poll  tax  Is  the.  only  one 
Digitized  by  VjOOQ 
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having  any  limitation  affixed  to  It,  It  la,  of 
necessity,  the  standard  of  limitation;  and, 
as  It  mnst  be  equal  to  the  ad  valorem  tax  on 
$300  of  property,  it  Lb  measured  by  the  latter, 
which,  of  equal  necessity,  becomes  the  con- 
stitational  standard  of  equation.  These  con- 
clusions seem  to  me  In  entire  harmony  with 
the  principles  laid  down  In  Railroad  Oo.  t. 
Holden,  63  N.  0. 410,— a  leading  case,  remark- 
able not  only  from  the  full  and  able  dlscua- 
Blon  of  all  the  principles  InvolTed,  but  from 
the  further  fact  that  all  the  flve  judges  filed 
separate  opinions,  In  which,  apparently,  not 
a  single  proposition  received  the  full  concur^ 
rence  of  the  entire  court  The  expression  of 
Judge  Pearson  that  "the  tax  on  the  poll  Is 
(he  standard"  occurs  Immediately  after  a  dis- 
cussion of  the  limitation,  and  should  be  con- 
strued in  connection  therewith.  Prom  this 
case,  88  well  as  all  the  other  authorities,  it 
is  evident  that  the  standard  of  equation  must 
be  strictly  maintained  until  the  limitation  of 
f  2  upon  Uie  poll  shall  have  been  reached,  and 
that  thereafter  any  extraordinary  taxation 
for  state  and  county  purposes  must  be  levied 
upon  property  alone.  In  the  case  at  bar  the 
limitation  has  not  been  reached,  but  it  Is  ad- 
mitted that  the  equation  has  not  been  pre- 
served. The  ad  valorem  tax  levied  on  prop- 
er^ IB  46  cents  on  each  $100,  while  the  capi- 
tation or  poll  tax  is  oolj  $1.28,  instead  of 
$1.38,  as  required  by  the  constitutional  equa- 
tion. We  are  therefore  brought  to  the  vital 
quesU<Hi  as  to  what  was  tbe  meaning  and 
Intent  of  the  legislature,  as  the  legislative  in- 
tent is  the  basis  of  the  constmcdoa  of  all 
statutes.  It  is  appar^t  that  the  general  as- 
sembly Intended  to  put  the  property  tax  at 
46  cents,  as  this  amount  is  not  only  expressly 
stated  in  the  act,  but  Is  also  the  correct  sum 
of  the  different  amounts  specifically  set  fwth 
in  the  act  for  the  purposes  therein  expressed. 
There  Is  no  practical  possibility  of  mistake 
or  clerical  error  where  the  sum  of  three 
specified  amounts  Is  set  out  with  mathematic- 
al correctness.  Having  thus  arrived  at  the 
evident  legislative  intent  as  to  the  standard 
of  equation,  we  are  called  upon  to  construe 
the  same  Intent  as  to  the  capitation  tax. 
While  there  seems  to  be  a  technical  distinc- 
tion between  the  terms  "interpretation"  and 
"construction,"  the  latter  being  perhaps  the 
more  comprehenaive,  they  are  so  alike  In 
their  praettcal  results,  and  are  used  so  inter- 
ctaangeably,  aa  to  have  become  almost  syn- 
onymous. 

I  must  respectfully  dissent  from  the  opinion 
oe  the  Gooit  where  It  says:  "Th^  Is  there- 
fore, no  room  for  inquiring  into  the  Inteotion 
of  the  lawmakers.  It  cannot  be  said  that 
where  th^  wrote  '$1.29*  they  meant  '$1.38.' 
It  must  be  presumed  that  they  knew  what 
tbey  were  doing,  and  that  they  meant  to  do 
what  they  did."  If  this  be  true,  then  they 
elmply  meant  to  violate  the  constitution. 
Surely  thore  most  be  "room  for  inquiry  into 
the  Intention  ct  the  lawmakers"  when  the  lit- 
eial  meaning  of  ttie  act  Is  utterly  Incmslstent 


with  any  lawful  intention.  It  is  undoubtedly 
the  legal  presumption  that  the  lawmakera 
know  the  organic  law,  but  it  is  equally  Qte 
presumption  that  they  do  not  intend  to  ex- 
ceed their  powers.  Black,  Interp.  Laws,  |  42; 
End.  Interp.  St.  1 178;  Suth.  St  Const  {  331. 
The  constitution  la  binding  equally  upon  ev- 
ery dtlzen  of  the  state,  no  matter  how  lowly 
his  condition  or  exalted  his  position;  and  we 
cannot  for  a  moment  presume  that  any  legis- 
lator would,  for  personal  or  political  consid- 
erations, knowingly  do  or  permit  any  act  in 
violation  of  that  sacred  instrument  which  he 
had  solemnly  sworn  to  support.  This  criti- 
cism is  not  captious,  as  it  is  the  very  essence 
oi  this  opinion  that  an  unconstitutional  in- 
tent cannot  be  Imputed  to  the  legislature.  I 
am  not  disposed  to  question  the  first  rule  laid 
down  by  Vattel,  and  so  universally  approved, 
that  *it  la  not  allowable  to  interpret  what 
has  DO  need  of  Interpretation";  but  his  fif- 
teenth and  sixteenth  rules  of  construction 
have  been  equally  approved,  which  are  as  fol- 
lows: "{IS)  Every  interpretation  that  leads 
to  an  absurdity  ought  to  be  rejected.  (161 
The  interpretation  which  renders  a  treaty  or 
statute  null  and  void  cannot  be  admitted.  It 
Is  an  absurdity  to  suppose  that,  after  It  Is  re- 
duced to  terms,  it  means  nothing."  See.  also 
End.  Interp.  St  S  234;  Black,  Interp.  Iaws,  f 
48;  Gates  v.  Bank,  100  U.  S.  239.  The  rule 
that  a  statute  should  be  construed  "nt  magis 
valeatquam  pereaf'— thatlt  shall  prevallrath- 
er  than  fall,— has  become  axiomatic,  and  needs 
no  citations  from  the  long  line  of  authorities. 
As  It  is  evident  that  a  literal  Interin^tation  of 
the  wordaof  the  statutes  will  lead  Inevitably  to 
a  nullification  of  its  most  ImpcMtant  provisions, 
and  the  stuitlflcatlon  of  its  makers,  we  must 
look  to  other  rules  of  construction.  Black- 
stone  tersely  says  that,  to  intopret  a  law,  we 
must  Inquire  after  the  will  or  Intention  of  the 
maker,  which  is  collected  from  the  words,  the 
cont^,  the  subject-matter,  the  effects  and 
consequences,  or  the  spirit  and  reason,  of  the 
law.  This  rule,  with  more  or  less  of  amplifi- 
cation, is  practically  of  univ^sal  acceptance, 
liet  us  apply  It  to  the  statute  under  construe- 
tlon.  We  have  seen  that  the  words  cannot  be 
strictly  followed.  From  the  context  we  see 
that  it  was  the  unquestionable  Intention  of 
the  legislature  to  put  the  ad  valorem  tax  on 
property  at  46  cents,  and  therefore  its  only 
possible  legal  Intent  must  have  been  to  place 
the  capitation  tax  at  three  times  that  amount, 
which  is  $1.38.  This  amount  alone  will  meet 
the  constitutional  equation,  and  exactly  cor- 
responds with  the  ^eciflc  levies  In  the  act  It- 
self. The  subject-matter  of  the  act  is  taxa- 
tion by  which  to  raise  sufficient  revenue  for 
the  expenses  of  the  state.  All  revenue  acta 
are  in  pari  materia  with  the  appropriation 
acts,  as  the  one  Is  necessarily  dependent  vt^ 
on  the  otber.  In  die  absence  of  an  accumu- 
lated surplus,  of  which  there  is  no  suggestion, 
the  state  cannot  pay  out  what  It  does  not  col- 
lect As  we  know  that  the  appropriations 
have  been  largely  Increased,  we  jnpst  pre- 
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mme  a  legislative  Intent  to  give  legal  effect  to 
Ita  Increaseli  levies,  wbich  can  be  done  only 
by  making  tbe  capitation  tax  $1^  Tbe  ef- 
fects and  craiBequeucea  of  tbe  construction 
placed  npon  this  act  \>j  the  court  will  t>e  of 
the  giavest  nature.  The  loss  to  the  state  will 
be  over  ¥73,000  a  year,  the  greater  part  of 
which  will  fall  upon  the  common  schools,  the 
higher  instltutiona  of  learning,  and  the  asy- 
lums. The  tceasorer,  in  the  face  of  a  bank- 
rupt treasury,  will  be  compelled  to  refuse  pay- 
ment of  appropriations  lawfully  made  by  the 
general  assembly,  and  essential  to  the  welfare 
of  the  state. 

We  finally  come  to  the  reason  and  spirit  of 
the  law.  This  la  what  is  known  as  the  "Rer- 
enne  Act,"  passed  In  accordance  with  the  fix- 
ed custom  of  our  biennial  legislatlTe  sessions, 
and  was  Intended  to  raise,  by  proper  methods 
of  taxation,  revenue  sufflcirait  for  tbe  purposes 
of  the  state,  and  to  readjust  the  taxes  In  ac- 
cordance with  the  Increased  appropriations 
and  reasseesment  of  taxable  property.  As  it 
is  entlrdy  for  pnUlc  purposes,  and  of  the 
highest  public  importauce,  it  is  more  reason- 
able to  suppose  that  the  legislators  Intended 
to  effectuate  Its  provisions  by  fixing  tbe 
capitation  tax  at  the  constitutional  ratio  of 
$1.38,  rather  than  to  place  upon  the  statute 
books  a  law  fatally  defective  in  Its  essential 
features,  which  would  accomplish  no  prac- 
tical purpose  save  to  remain  as  a  monument 
to  their  incapacity  or  bad  faith.  It  is  coialn- 
ly  not  within  the  spirit  of  tbe  law  that  its 
construction  should  be  simply  Its  nullification. 
And  why  Is  it  unreasonaUe  to  say  that  $1.28 
la  a  merely  cla4cal  error,  and  was  intended 
for  $1.38,  as  is  alleged  In  the  complaint  and 
admitted  by  the  demtirrer?  Such  a  correction, 
for  which  we  have  ample  precedent,  would 
preserve  the  Integrity  of  tbe  law,  and  violate 
no  constitutional  or  statutory  provision.  "Ex- 
ceptional or  presumptive  construction,"  re- 
sorted to  for  the  purpose  of  effectnatlng  the 
l^slative  will,  permits  the  interpolation, 
elimination,  modification,  and  tranaporition 
of  words,  dates,  and  figures,  when  Justified 
by  clear  impUcatitm.  Ikid.  Interp.  Bt  fS  29B- 
8M;  Black,  Interp.  Iaws,  H  37-M;  Sedg. 
Interp.  St  p.  208;  Snth.  8t  Const.  H  222,  223, 
230.  A  few  examples  will  suffice:  Where  a 
statute  provided  for  an  indictment  "on  con- 
viction" of  bribery,  the  words  "on  conviction" 
were  eliminated.  U.  S.  t.  Stem,  5  Blatchf. 
512,  Fed.  Cas.  No.  16,888.  In  a  statute  in- 
tended to  confer  Jurisdiction,  the  word  "not," 
wblch.  If  retained,  would  have  rendered  the 
act  meaningless,  was  eliminaited.  Chapman 
r.  State,  16  Tex.  Ai^  76.  Where  an  amenda^ 
tocy  act  referred  to  the  date,  titie,  and  sub- 
ject-matter of  a  former  act,  the  erroneous  date 
and  tiUe  were  held  ImmaterlaL  Plank-Road 
Co.  V.  Reynolds,  S  Wis.  287.  "An  act  passed 
in  1839,  c.  206,"  was  held  to  mean  the  act  of 
1888.  Pne  v.  Betzell,  16  Md.  539.  The  "act 
of  17  March  168^'  was  held  to  mean  June  16, 
1830.  Bradbury  v.  Wagenhorst,  54  Fa.  St 
180l    An  amendment  refKring  In  tenna .  to 


section  293  of  an  earlier  act  was  construed  aa 
referring  to  section  296;  the  alternative  of 
audi  a  construction  being  the  nulUflcatiiHi  of 
the  amendment  Faople  v.  King,  28  CaL  265. 
"And"  is  construed  to  mean  "or,"  and  Tlce 
versa.  In  numberless  cases.  Tbe  plural  was 
taken  for  tbe  singular;  the  word  '*v«iue"  Cor 
**venire";  "Dunn's  Mills"  for  "Dennis  Mills"; 
"south"  for  **north*';  "final  judgments"  for 
"penal  Judgments";  "ad  respondendum"  tor 
"ad  satisfaciendum";  "1st  Monday  In  July" 
for  "1st  day  of  July";  "4th  Monday"  for  "6th 
Monday,"  etc.  Bnd.  Interp.  St  S  319;  Black, 
Interp.  Laws,  »  37,  39,  40.  48;  23  Am.  ft  Bng. 
Enc.  Law,  p.  421.  In  Bird  v.  Board  <Ky.)  24 
&  W.  118,  an  act  requiring  that  tbe  "width" 
of  the  macadam  on  a  turnpike  abould  not  be 
leas  than  8  Inches  nor  more  than  15  incbes 
was  hdd  to  apply  to  the  depth,  and  not  to  tbe 
width,  of  tbe  macadam.  Wh»e  a  penalty 
was  fixed  at  "not  less  than  one  nor  more  than 
three  hundred  dollars,"  tbe  word  "hundred" 
was  interpolated  by  construction,  so  as  to  make 
tbe  minimum  penalty  $100.  Worth  v.  Peck,  7 
Pa.  St  288.  If  the  suproue  court  of  Pniu- 
sylvanla  could  raise  the  expressed  amount  In 
a  statute  $99,  why  cannot  we  raise  9  c^ts  to 
Tnaint*t)Ti  the  equation  and  save  the  statute'/ 
Such  was  the  controlling  construction  adopt- 
ed by  the  supreme  court  of  the  United  States 
in  construing  the  so-called  "Alien  Contract  La- 
bor  Law"  (Church  of  Holy  Trini^  v.  U.  S., 
148  U.  S.  467,  12  Sup.  Ct  611),  in  which  the 
court  says.  "It  is  a  familiar  rule  that  a  thing 
may  be  within  jtbe  letter  of  the  statute,  and 
yet  not  within  the  statute,  because  not  with- 
in its  spirit  nor  within  tbe  Intention  of  itb 
makers."  It  should  be  remembered  that  the 
oft-quoted  dedsion  of  Lord  Tenterden  in  Rex 
V.  Inluibitants  of  Barbam,  8  Bam.  &  C.  98. 
has  no  application  to  this  case.  As  England 
has  no  written  constitution,  so  the  ordinary 
English  statute  can  have  no  constitutional 
construction.  With  us,  the  maxim,  "Ita  lex 
scripta  est"  applies  rather  to  the  constitution 
than  to  the  statute,  as  tbe  forme^  Is  tbe  su- 
perior and  controlling  Instrument.  In  Union 
Bank  of  Richmond  v.  Commissioners  of  Town 
of  Oxford,  119  N.  G.  214.  25  S.  B.  966.  this 
court  distingulsbiug  Carr  t.  Coke,  says:  "Th\» 
case  has  no  analogy  to  Carr  v.  Coke,  116  N.  0. 
223,  22  a  E.  16.  That  merely  holds  that 
where  an  act  is  certified  to  by  the  speakers  as 
having  been  ratified,  it  Is  conclusive  of  tbe 
fact  that  it  was  read  three  several  times  in 
each  house  and  ratified.  Const  art  2,  | 
23.  And  so  it  Is  here;  the  certificate  of  the 
speakers  Is  conclusive  that  this  act  passed 
three  several  readings  in  each  house  and  was 
ratified.  It  does  not  certify  that  this  act  was 
read  three  several  days  In  each  bouse,  and 
that  tbe  yeas  and  nays  were  entered  on  the 
Journals.  The  Journals  were  in  evldenca,  and 
showed  affirmatively  the  contrary." 

I  am  clearly  of  the  opinion  that  tbe  legisla- 
ture Intended  to  fix  the  capitation  tax  at  $a..88, 
as  alleged  and  admitted  in  tbe  pleadings,  that 
It     appear,  from  the  entte  «>t  ItoelA  and 
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that  It  ahcmld  be  bo  constraed  by  this  court 
I  wfU  dte  oolj  three  more  anthoritlai  wblcb 
Mem  pecnllarly  fitting  to  this  case:  Ooke  laya 
down  the  maxim.  "Lex  aamper  intendit  good 
conTenlt  ratlonl."  Lleber,  In  his  work  m 
Hermenentlcs,  says:  **Ttawe  can  be  no  aovnd 
Interpretation  wttbout  good  faith  and  common 
sense."  Page  109.  In  Graham  t.  Ballroad,  64 
N.  O.  681,  Pearson,  G.  J.,  speaking  for  the 
court;  says:  "SSiSm  rteomA  Is  made  In  wdor 
to  show  that  the  word  Venire*  In  the  Acts 
of  1868-69,  c  297,  Is  Used  In  the  sense  of 
'place  of  trial,*  adt^^ng  the  Idea  of  the  Code 
of  OlTll  Procedure.  The  word  IS  InarUfldally 
used,  and  the  draftsman  was  not  an  expert  In 
technical  terms;  bnt  It  is  the  only  constnic- 
tion  by  which  to  make  any  sense  of  tt,  and 
ttie  conrt  mnst  adopt  It*'  Upon  these  eminent 
anthorWee,  and  my  own  clear  conviction,  1 
am  forced  to  respectfully  dissent  tnm  the 
opinion  of  the  court,  and  adopt  the  only  con- 
Btmctlon  which  in  my  opinion  Is  not  only  con- 
sistent with  the  constitution  of  our  state,  but 
eqnally  so  with  tiie  q>irlt  of  her  ktws,  the  hon- 
or of  her  legislators,  and  the  wtifare  at  her 
people.  I  think  the  jodgmoit  should  be  af- 
firmed. 


cm  v.  o.  ma 

onexm  et  al.  t.  SHNNBTTT  et  aL 

'Supreme  Oourt  of  North  Carolina.  Ai»1I  90^ 
1897.) 

HDium>  AMD  Win— Uabsiid  WoKAa^  Dhd— 
KsTOPPBL  BT  JuneyiKT. 

1.  No  title  is  conveyed  by  a  married  woman's ' 
deed  of  her  separate  property  where  her  haft- 
band's  consrat  thereto,  reanlred  by  Oonst  art 
10, 1 6,  was  not  proved  and  recorded  nntO  aftw 
her  death. 

2.  Bedtals  In  a  decree  for  partition  that 
plaintlfifB  title  to  certain  lands  was  admitted 
are  concinsive  as  to  snch  title  against  tlie  par- 
ties and  their  privfes. 

Appeal  from  superior  court  Stanly  county; 
Robinson,  Judge. 

Ejectment  by  S.  D.  Green  and  others 
against  D.  N.  Bennett  and  others.  Judgment 
on  issues  found  for  pl^ntilb  by  a  jury,  and 
defendants  appeaL   Modified  and  afilrmed. 

S.  J.  Pemboton  and  MacBae  ft  Day,  for  ap- 
pellants.  Brown  ft  Jerome,  for  appellees, 

MONTGOAIERT,  J.  The  plaintiffs,  who  are 
the  heirs  at  law  of  Bosana  Smith,  claim  title 
to  and  demand  the  possession  of  the  two 
tracts  of  land  described  in  the  complaint,  one 
containing  three  acres,  and  the  other  a  on»- 
eighth  Interest  in  a  tract  of  one  acre,  and  a 
mineral  spring  on  It  The  defendant  Pore- 
man  sets  up  title  to  the  same  through  a  deed 
from  Bosana  Smith  to  hhnself ,  dated  February 
14,  1881,  and  the  otho*  defendants  claim  the 
possession  under  Foreman.  The  defendant 
Foreman  also  clalma  title  to  the  one-^gbth 
Interest  In  the  one-acre  tract  by  virtue  of  a 
decree  of  the  superior  court  of  Stanly  county, 
dated  the  17th  ef  November,  1888,  In  a  case 
entitled  **0. 0.  Foreman  vs.  Hestklali  .Hough 


and  Others."  The  htubuid  of  Mr&  Bwlth 
did  not  irign  the  deed,  nor  does  his  name  ap- 
pear anywhere  In  It  On  the  baiA  (tf  the 
deed,  on  tiie  day  of  Its  aeentloD,  the  taos- 
bsnd,  Smith,  made  an  IndMsement  la  the  fot 
lowliv  w(«ds:  *%  John  Smith,  htnband  of 
B.  B.  Smith,  the  maker  of  the  within  deed, 
do  hereby  coomit  to  the  ssme,"— signed  and 
sealed  by  John  Smith,  June  14, 18S1,  and  wit- 
nessed J.  P.  Austin.  The  deed  was  regis* 
tared  on  the  21st  of  September,  1882.  The 
aUeged  consent  of  the  husband  was  proved 
and  registered  on  September  21^  1894,  and 
after  the  death  of  the  wife,  which  took  place 
in  1888.  Bis  honor  refused  t»  allow  the  deed 
to  be  received  as  evidence  of  defoidants* 
title  and  right  of  possession,  and  his  ruling 
was  correct  In  the  ailment  here,  the  coun- 
sel of  defendants  ftrankly  stated  that  the  rul- 
ing of  the  court  below  was  proper,  unless  the 
conrt  should  ree<mslder  and  reverse  its  for- 
mer dedslotts  bearing  upon  the  power  given 
to  married  women  to  convey  their  separate 
property,  under  section  6  of  article  10  of  the 
conBtltntlon,  and  in  the  manner  prescribed  In 
section  1256  of  the  Code.  It  is  not  necessary 
to  the  decision  of  this  case  for  ns  to  discuss 
again  the  effect  of  the  indorsement  made  by 
the  husband  on  the  deed,— whether  that  act 
was  sufficient  execution  of  the  deed.  The 
constitution  (article  1(^  |  6)  provides  that  a 
married  woman  may  convey  her  separate 
property  "with  the  written  assent  of  her  hus- 
band** as  if  she  was  sole;  but  it  was  decided 
by  this  court  in  Ferguson  v.  Klnsland,  96  N. 
0.  889,  and  In  other  cases,  that  the  husband 
should  execute  the  same  deed  with  the  wife. 
But  the  defendant  also  offered  the  deed  as 
color  of  title.  The  statute  of  limitations  did 
not  run  against  Mrs.  Smith.  Code,  I  141. 
She  died  in  1888,  and  this  action  was  begun 
in  ISM,— less  than  seven  years  after  hxx 
death. 

In  addition  to  the  claim  of  the  defendants 
under  the  deed  from  Bosana  Smith  to  the  one- 
eighth  Interest  In  the  one-acre  tract  on  which 
Is  the  spring  of  water,  they  set  up  an  estoppel 
by  record  ot  the  superior  court  at  Stanly 
county  in  a  proceeding  instituted  by  Fore- 
man (the  plaintiff  there,  one  of  the  defend- 
ants here)  against  Hezekiah  Hough,  Sarah 
D.  Green,  and  M.  O.  Underwood,  as  tenants 
In  common,  to  sell  the  land  for  partition.  It 
was  stated  in  the  Judgment  In  that  proceed- 
ing that  it  was  admitted  Oiat  Foreman  own- 
ed, by  purchase  and  deed  of  conveyance  In  fee 
simple,  five-eighths  of  the  same,  one-eighth 
of  which  was  the  Bosana  Smith  Interest  the 
subject  of  this  action.  M.  O.  Underwood  and 
Sarah  D.  Green,  who  were  the  owners  of  one- 
eighth  interest  each  In  the  one-acre  tract 
were  parties  to  the  proceeding  Instituted  for 
its  sale  in  partition.  Sarah  D.  Green  Is  also  a 
plaintiff  in  this  action,  and  Is  estopped,  there- 
fore, to  claim  any  Interest  In  the  acre  lot  and 
spring;  and  all  the  plaintiffs  are  estopped  to 
claim  the  Interest  of  M.  a  Underwood  lo  the 
acre  lot  and  spring.  M.  0.  Underwood,  from 
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th*  plesdlogB  In  the  present  action,  apipeajn 
to  be  dead.  Sbe  was  a  child  of  tbe  orlglnai 
grantor,  SOizabeUi  Green,  and  tlie  complaint 
menttona  only  the  four  plaintlfCs  as  the  heirs 
at  law  of  Boaana  Smith.  Tbe  Jodgment  In 
the  proceeding  for  the  sale  ot  the  acre  tract 
also  redted  that  Foreman  owned,  by  pur- 
chaae  and  deeds  of  conveyance  In  fee  simple, 
the  interest  of  Laf^ette  Green,  D.  Green,  and 
M.  J.  BHea  ther^;  bnt,  as  they  were  not 
puttee  t»  the  proceeding,  tbey  are  not  bound 
by  the  recitals  of  the  Judgment  There  was 
no  ertdence  offcsed  on  the  trial  In  this  action 
that  tbey  had  cornvj^a  their  interests  in  the 
piopoty  to  Foreman.  The  Jndgmuit  below 
Is  afflimed,  cxcspt  that,  instead  of  the  plaln- 
tUV  reeoreglng  the  one-tfghth  interest  In  and 
to  tlw  sen  vpriDC  lot  the  plalntUEs  D.  D. 
areen,  L.  Oreen,  and  W.  H.  D.  Green  reoorer 
two4UEda  of  the  wum.  Modifled  and  af- 
flima^ 

a»  H.  a  4es) 

BOBBBTS  T.  OOOKJL 
(Bopnau  Ooort  of  North  OanAna.   AptB  80, 

18870 

pATXam  or  Not^-Bvtdbnoh. 

1.  Flalnliff  eontimctcd  to  sell  cMtain  land  to 
D..  and  took  notes  for  the  price,  TebUnIng  title. 
D.  contracted  to  sell  the  land  to  0.,  who  aneed 
to  pay  plaintifC  the  balance  dne  him.  Ptuntiff 
agreed  that,  on  payment  <rt  the  balance,  he 
would  eoDTey  title  as  D.  ^onld  direct,  and  mxb- 
eeqaeutlT  conTeyed  to  C'b  wife  by  a  deed  which 
reated  that  the  sereral  contracts  had  been  folly 
complfed  with.  0.  gave  a  note  to  plaintlfC,  pur- 
pornng  mi  its  face  to  be  for  the  balance  dne  on 
the  land,  and  testified  that  it  was  alTen  to 
procure  mid  deed,  and  that  it  settled  the  mat- 
ter with  idaintilf .  BtU,  in  an  action  on  the  note, 
that  said  deed  was  no  evidence  of  its  payment 

2.  Nor  were  the  writt^i  contracts  between 
the  sereral  parties  competent  to  prove  paym«it 
of  the  note,  thouA  rderant  to  explain  the  rea- 
son for  its  execnamu  , 

Appeal  from  superior  court.  Buncombe 
county;  Bryan,  Judge. 

Action  by  G.  M.  Boberts  against  W.  J. 
Gocke,  administrator  of  the  estate  of  W.  M. 
Cocke,  Jr.,  deceased,  to  recover  on  a  note. 
From  a  Judgment  f«r  defendant,  plalntlfl 
appeals.  Beversed. 

Plalntifrs  exceptions:  *'(!)  In  that  the 
Judge  erred  in  pennlttlDg  the  deed  from  the 
plaintiff.  G.  M.  Boberts,  and  others,  bearing 
date  the  iZth  day  of  May,  188&,  to  be  taken 
aa  evidence  In  b^uUf  of  the  defendant  in 
the  trial  of  the  Issue  submitted  to  the  Jury 
in  this  action.  (2)  In  that  the  Judge  erred 
In  permitting  a  paper  writing  purporting  to 
be  a  contract  between  Q.  M.  Boberts  and  B. 
U.  Deaver,  bearing  date  the  8d  day  of  Jan- 
oaiy,  1876,  to  be  taken  as  evidence  In  behalf 
of  the  defendant  In  the  trial  of  the  issue 
aobmltted  In  this  action.  (8)  In  that  the 
judge  erred  tn  permitting  the  paper  writing 
purporting  to  be  a  contract  between  B,  M. 
Dearer,  A.  B.  Dearer,  and  Wm.  M,  Cocke, 
Jr^  bearing  date  the  12th  day  ot  October, 
uai«  moA  pnrpoiEting  to  bare  bera  ainnored 


by  the  plaintiff,  G.  M.  Boberts,  on  same 
date,  to  be  taken  as  evidence  in  behalf  of 
the  defendant  in  the  trial  of  the  Issue  sub- 
mitted to  the  Jnry  in  this  acUon.  (4)  In  that 
the  Judge  erred  tn  permitting  the  paper  writ- 
ing  purporting  to  be  a  contract  between  the 
plaintiff,  G.  M.  Boberts,  and  one  O.  M.  He- 
Loud,  bearing  date  June  2,  1884,  to  be  taken 
as  evidence  In  the  trial  of  the  issue  submit* 
ted  to  Uie  Jury  In  the  trial  of  this  action. 
(5)  In  that  the  Judge  erred  In  permitting  the 
Introduction  ae  evidence  what  purported  to 
be  a  note,  executed  by  G.  M.  Boberts,  the 
plaintiff,  to  one  Mrs.  Sarah  B.  Buchanan, 
bearing  date  the  7th  day  ot  March,  1874, 
with  the  Indorsement  of  payment  thereon 
by  said  plalntUC  in  the  trial  of  the  Issue  to 
the  Jury  In  this  action.  (6)  That  the  Judge 
oied  In  permitting  the  introduction  of  the 
testimony  of  Oiu>t  T.  W.  Patton  In  reference 
to  .the  release  of  the  mortgage  or  deed  of 
trust  executed  by  the  plaintiff,  G.  M.  Bob- 
erts, to  Mrs.  Sarah  B.  Buchanan,  in  the  trial 
of  the  issue  submitted  to  the  Jury  in  the 
trial  of  this  action.  (7)  In  that  the  Judge 
erred  In  permitting  Wm.  J.  Oocke,  the  son 
and  administrator  of  the  defradant  intes- 
tate, to  speak  ot  a  conversation  between  him 
and  his  said  father  about  the  payment  of 
the  note  sued  on.  In  order  to  corroborate  the 
testtmffiiy  of  said  Wm.  M.  Cocke,  Jr.,  deceas- 
ed, given  upon  the  trial  of  the  Issue  submit- 
ted to  the  Jury  in  this  actloa  (9  lo  that 
the  Judge  erred  in  his  honor's  charge  as  set 
out  In  the  exception  herewith  filed,  and  set 
forth  In  this  statunent  of  case  <m  ^peaL" 

Merrlmon  &  Merrimon  and  S.  H.  Beed,  for 
appellant   Moore  &  Moore^  for  apptilee. 

MONTGOMBBT,J.  Thlsactiimwaabron^t 
to  recover  the  amount  of  a  sealed  promlBaoty 
note  executed  by  ttae  defendant's  Intestate 
to  O.  M.  McLoud,  and  assigned  by  tbe  payee 
to  the  plalntlfl.  "Oie  note  la  In  the  follow- 
ing words  and  flgnres:  "Three  montiis  after 
deite,  with  8  per  centum  per  annum  interest 
after  maturity  (and  payable  eemtennuaBy  It 
note  allowed  to  run),  I  promise  to  pay  to  the 
order  of  O.  M.  McIiOud  nine  hundred  forty^ 
fix.  dollars,  for  value  receired,  nego- 

tiable and  payable  at  the  Bank  of  Ashevflle, 
and  being  part  oC  purchase  mon^  stlU  due 
by  me  on  the  P.  W.  Itoberts  place,  In  Ashe- 
vllle,  on  which  I  now  reside.  [SlgneQ  W. 
M.  Oocke,  Jr.  [Seal.]  8el>t  %  1866."  It  1> 
agreed  Hat  the  consideration  upon  vrtdeb 
the  note  was  executed,  to  wit,  a  part  ot  ttie 
purchase  money  due  at  the  time  of  Its  execu- 
tion by  the  maker  for  the  Boberts  place, 
upon  whldi  the  Intestaite  of  the  defendant 
resided,  was  not  an  wlglnal  transaction  be- 
tween the  parUes  to  the  note.  The  pn^rty 
(the  Roberts  place)  was,  in  the  first  Instance^ 
the  subject  ot  a  contract  dated  Januaz7  8, 
1876,  in  which  G.  M.  Boberts,  the  plaintiff, 
waa  to  convey  the  same  to  B.  M..  Deaver, 
upon  the  paymrat     Dearer  9I  tlie  jram  ot 
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^C>25,  to  become  due  *t  different  times  and 
In  different  amoonta.  Among  tbe  fatare  In- 
stallments was  one  of  $1,000,  due  March  1, 
187S;  one  of  fStl,  May  IS.  1876;  one  of 
^68,  dne  May  IS,  1876;  one  of  ■  --,  doe 
May  16, 1876;  and  three  of  $1,341.62^— each 
with  Interest  on  all  from  January  14,  1876. 
The  contract  between  Boberts  and  Dearer 
contained  the  following  proTlslon:  "It  Is  fur- 
ther agreed  that  the  three  last  above  named 
notes,  together  with  that  of  ^1,  aboTe  nam- 
ed, with  the  Interest  thereon,  are  to  be  paid 
by  the  said  Dearer  to  Mrs.  S.  Bl.  Bnchanan, 
In  «rder  to  discharge  a  Hen  In  her  ftiTor  to 
the  extent  of  the  amount  of  said  notes,  on 
the  proi>ert7  hereby  sold;  and  the  said  notes 
are  to  be  left  In  the  possession  of  O.  M.  Mc- 
Lond,  througii  whom  the  said  application  of 
said  payments  Is  to  be  made."  AfterwatMa, 
on  October  12,  1881,  R.  M.  Dearer  and  A.  B. 
Dearer,  the  latter  being  jointly  Interested, 
though  not  named  In  the  contract  between 
Roberts  and  R.  M.  Dearer,  contracted  to  sell 
their  Interest  In  the  Roberts  place  to  W.  M. 
Cockt,  Jr.,  tiie  Intestate  of  tbe  defendant,  for 
the  mm  of  $8,800,— payments  to  be  made,  in 
the  following  manner:  "Said  Coclte  Is  to  as- 
sume and  pay  to  Mrs.  3.  B.  Bnchanan  the 
amount  tliat  may  be  found  to  be  due  her 
upon  a  mortgage  held  by  her  upon  said  land, 
and  also  to  pay  to  O.  M.  Roberts  the  balance 
ot  the  purchase  money  due  to  him  f<a-  said 
land,  and  to  pay  the  balance  of  said  sum  of 
S8,300  to  said  a  M.  and  A.  B).  Dearer,  In 
equal  Installments,  at  one,  two,  and  three 
years;  notes  to  be  glren  for  said  balance, 
bearing  Interest  from  date  at  the  mte  of  6% 
per  annmn,  and  title  to  be  retained  until  all 
the  purchase  money  shall  be  paid."  Roberts 
agreed  in  writing  to  the  terms  of  the  last- 
named  contract,  and  agreed  that  he  would 
conrey  the  title  as  he  might  be  requested  to 
do  by  the  Deavers,  upon  the  payment  to  him 
of  the  balance  of  the  purchase  money  under 
hie  contract  with  the  Deavers.  Afterwards, 
the  plaintiff  and  his  wife.  R.  M.  Dearer  and 
his  wife,  and  A.  B.  Dearer  and  his  wife,  exe* 
ciited  a  deed  for  the  property  to  Mrs.  Cocke, 
the  wife  of  the  defendant's  intestate,  at  the 
request  of  the  husband,  In  which  deed  all  tbe 
particulars  of  tne  contracts  abore  referred 
to  were  recited;  and  It  was  further  recited 
that  all  the  coudHlonB  and  terms  thmin  set 
out  had  been  fully  met  and  complied  with. 
The  defendant's  intestate  went  into  posses- 
sion ot  t^e  property.  Tbe  probate  of  the 
deed  as  to  tbe  plaintiff  and  his  wife  was  had 
on  January  10,  1886;  that  of  R.  M.  Dearer 
and  his  wife  on  January  IS,  1886;  and  that 
of  A.  B.  Dearer  and  his  wife  on  September 
15, 1886.  Tbe  Intestate  of  tbe  defendant,  on 
the  first  trial,  was  examined  as  a  witness 
In  his  own  behalf,  and  stated  that  the  note 
sued  on  In  this  action  wu  given  In  payment 
of  the  balance  due  to  the  plaintiff  for  the  lot 
ot  land  on  which  he  lired  in  the  city  of 
AsheriUfc  He  testlfled  further  that  the  note 
was  for  the  balance  of  the  purchase  money 


dne  Roberts,  and  settled  the  matter  with 
him.  This  eridence  was  admitted  on  tiie 
last  trial,  by  consent,  the  witness  having 
died  between  the  times  of  tiie  two  trials. 
On  the  trial  tbe  defendant  was  permitted  to 
introduce  the  deed  from  Roberts  and  wife 
and  others  to  Mrs.  Cocke,  as  eridence  of  tbe 
payment  of  the  note  sued  on,  and  the  plain- 
tiff's first  exception  is  to  that  ruling  of  bis 
honor.  Tiie  deed  was  not  competent  evi- 
dence to  show  payment  of  the  note.  The 
testimony  of  the  defendant's  Intestate  was 
to  the  effect  tliat  he  wished  to  get  tbe  deed 
to  the  land  made  to  his  wife,  and  to  that 
end  got  the  plaintiff  to  take  his  note  made 
payable  to  McLoud,  and  by  McLoud  Indorsed 
to  the  plaintiff  (wiilch  Is  the  note  In  suit),  for 
the  balance  that  was  due  by  the  Dearm  on 
the  land.  This  balance  waa  to  have  been  paid 
by  tbe  defendant's  Intestate  to  the  plaintiff 
under  the  ctrntract  between  tbe  Deavers  and 
the  defendant's  Intestate.  The  note  sued  on 
then  was  at  the  time  of  Its  execution  the  bal- 
ance due  to  tbe  plaintiff  by  tbe  Dearei^;  and, 
according  to  the  eridence  of  the  defendant's 
Intestate,  the  note  was  glren  tor  the  balance 
of  the  purchase  money  due  to  the  plaintiff, 
and  settled  the  transaction  with  him.  Tie 
deed  therefore  could  be  no  eridence  of  the 
payment  of  tbe  note,  as  the  note  was  glren, 
according  to  the  testimony  In  the  case,  that 
the  deed  might  be  made,  and  It  collected, 
and  on  its  face  titat  tt  was  for  a  balance  dne 
tor  the  land. 

The  evidence  which  was  admitted,  and  up- 
on which  the  plaintiff  bases  his  exceptionii 
Nob.  2  and  8,  was  not  competent  to  show 
payment  of  the  note,  but  was  relevant  to 
show  tbe  ccHinection  the  defendant's  intes- 
tate had  with  the  purchase  of  the  land,  and 
with  tbe  Deavers  In  relation  thereto,  and  to 
explain  the  reason  for  the  execution  by  the 
defendant's  Intestate  of  the  note  sued  on. 

Exception  6  ought  to  bare  been  sustained. 
The  Buchanan  note  and  mortgage,  eren  if  it 
had  been  paid  at  the  time  satisfaction  of  it 
was  entered  in  the  registry,  could  hare  tend- 
ed In  no  wise  to  prore  Uiat  the  note  sued 
on  had  been  paid.  But  tbe  Buchanan  mort- 
gage was  not  paid  at  the  time  the  entry  of 
satisfacti<«  was  made,  and  that  fact  was 
admitted  on  all  sides  at  the  trtaL  Under 
tbe  contract  between  the  defendant's  Intes- 
tate and  the  Dearers,  the  Buchanan  note 
and  mortgage  had  to  be  paid  by  the  d^end* 
anf  s  Intestate,  and  also  sereral  notes  to 
the  Dearers,  as  a  part  of  the  purchase  mon- 
ey which  the  d^radant^s  Intestate  agreed 
to  pay  to  the  Deavws.  The  Buchanan  mort- 
gage was  not  satisfied  of  record  until  Janu- 
ary 16,  1886,  and  on  that  day  the  execution 
of  the  deed  was  proved  by  Rot>ert8  and 
wife;  that  of  R.  M.  Dearer  and  wife  on  Jan- 
uary 19, 1886;  and  that  of  A.  Bl  Dearer  and 
wife  on  September  13,  1886.  Ttie  Buchanan 
mortgage  waa  satisfied  by  an  entry  to  that 
effect  <Mi  the  registry,  •but  It  was  not  m  fact 
paid,  oa^  by  admlasKHi  In  tt^  ease^  the  d» 
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fradanfa  Intestate  nutae  paym'ttts  «n  It 
long  after  satisfactJDD  HAA  been  entare<I  on 
Ue  registry,  and  tbe  deed  from  Roberts  and. 
wife  and  others  to  tbe  dtfendanf  s  intestate 
bad  been  delivered.  Ttiat  was  condnsiTe 
proof  tbat  some  saUsfactcvy  arTangement 
bad  been  made  betweot  the  defendafitfs  In- 
testate and  the  bolder  of  tbe  Bnduman  note 
and  mortgage,  by  i^lcb  the  land  was  rellev- 
ed  ctf  tbe  Incnmbnuice. 

The  idalntUTs  exception  Na  ^  to  tbe  ad- 
mlssloD  ot  the  Gnmp  settlement,  onght  to 
bare  been  sustained.  Tbe  note  which  was 
deposited  with  MeliOUd  as  a  collateral  to  ae- 
care  the  debt  which  Robwts,  tbe  plaintiff, 
owed  to  Gump  ft  Co.,  waa  one  which  was 
expressly  declared  to  be  a  Uen  on  the  P.  W. 
Roberts  property.  The  note  sued  on  oonid 
not,  therefore^  hare  been  referred  to.  It 
was  no  lien  on  the  property,  and  was  ex- 
ecuted, as  testified  by  defendants  Intestate, 
to  rtilere  the  proper^  of  the  Uen  resting  on 
It  under  the  several  contracts  of  sale  with 
the  plaintiff.  The  note  whlcb  was  deposited 
with  Md^ond,  deariy,  was  one  of  those  notee 
which  the  Dearers  owed  to  Roberts  nndn 
the  contrut  between  them.  There  was  er- 
ror In  the  mllngs  of  the  conrt  below,  as 
pointed  oat,  and  there  must  be  a  new  tmi. 


(M  Oa.  BW> 

POTTLE  T.  LOWS  et  al. 

(Sapreme  Coort  of  GeorgiA.   Mot.  &,  1896.) 

OtORi— CoMHUSioir  TO  TaiKs  Pbksoh  —  BrvsoT 
OH  Tacarr  Dsbd — Vauoitt  or  Hjllk. 

X.  A  loan  of  money  made  in  consideratioii  of 
the  maTimom  legal  rate  of  interest  and  one- 
half  of  the  commiBsionc  charged  by  a  third  per* 
■on  for  negotiating  the  loan,  ia  osarioua;  and, 
nnder  snch  drctmiBtancei,  tt  Is  inunateriu 
whether  the  third  person  is  the  ogntt  <a  the 
lender,  or  of  the  borrower,  or  of  both. 

2.  A  deed  executed  hy  a  borrower,  under  sec- 
tion 1969  et  seQ.  of  the  Code,  to  secnie  a  debt 
infected  with  nsnry,  and  purporting  not  only  to 
convey  tlUe  to  the  lender,  but  also  to  confer 
upon  the  latter  a  power  of  sale,  ia  void,  and 
thoefOre  ineflEectual  eitber  to  pass  title  or  to 
create  a  valiA  power  of  sale. 

S.  The  grantee  in  snch  a  deed  cannot,  whettier 
aanuung  to  act  dther  as  the  holder  of  the  legal 
title  or  as  the  attorney  in  fact  of  the  grantor, 
make  a  conveyance  which  will  pass  the  title  to 
a  third  person. 

(a)  WhethCT  or  not  tiie  mntw  would  be  e^ 
topped  from  setting  op  tihe  loTalldlty  of  his 
de^  as  ajtmlnst  an  Innocent  purchaser  without 
notIe«  of  the  nsury,  la  a  question  not  now  pre- 
sented for  decision. 

sunder  the  facts  dlwilosed  by  the  record, 
fte  vepdlct  for  the  plalntllh  was  manifestly 
contrary  to  law. 

(SyHabas  by  the  Coort) 

Brror  flrom  superior  conrt,  Jones  eoonty; 
7ohn  O.  Hart  Judge. 

Action  by  G.  H.  Lowe  and  others  against 
Kngenia  H.  Pottle.  Judgment  fOr  plaintiffs, 
■nd  defcDdant  brings  error.  Reversed. 

^rdeman,  Davis  &  Tamer  and  Ridbd,  John^ 
am.  for  pWntlff  In  error.   Dessan  &  Bartlett 
■nd  B.  7.  Hardeman,  for  defendants  In  orror. 
27  8.EU-10 


LUMPKIN.  J.  This  was  an  action  of  eject- 
ment on  the  demises  of  Lowe  and  Small,  the 
real  defendant  to  which  was  Mrs.  Pottle,  wlio 
was  In  tlu  actual  possesion  ot  the  premises. 
It  anwars  from  tbe  record  tbat  she  and.  her 
motlw,  Mrs.  Hamilton,  who  has  since  died, 
bcvTowed  money  from  the  Georgia  Loan  & 
Trust  Company,  and  gave  notes  (or  the  same, 
secured  by  a  deed  executed  under  section  1968 
et  seq.  of  tiie  Code^  ccmveylng  to  tbe  lender 
the  land  In  dispute.  Tfals  deed  contained  a 
power  ftf  sale  authorizbig  tbe  loan  company  to 
Bdl  the  land  in  case  of  any  default  In  paying 
tbe  Interest  sabseqnently  falling  dne  upon  the 
notes,  and  also  a  further  stipulation  tbat  qpon 
sncb  default  the  principal  of  tbe  notes  should, 
at  &e  opOm  of  tbe  grantee,  become  doe  and 
payable  at  once.  DeAiuIt  ba,yfag  been  made, 
the  loan  company  undertook  to  exerdse  tills 
power  of  sale,  and  In  punuance  thereof  con- 
veyed the  land  to  the  plaintiffs  to  tbe  resent 
action,  who  claim  to  have  thus  acquh«d  the 
legal  tttlfc  The  defense  rdled  on  1^  Mrs.  Pot- 
lie  was  that  tbe  secorlty  deed  taken  by  the 
loan  conq;Mmy  was  abeolntdy  v(dd, '  because 
glva  to  secure  a  debt  infected  wltb  usury; 
that,  consequently,  the  powv  of  sale  Incorpo- 
rated In  the  deed  was  likewise  invalid  and  In- 
operative; and  that  tbe  sale  made  by  virtue 
thereof  was  a  mere  nullity,  and  could  not  aper- 
ate  to  pass  title  into  the  plaintiffs.  Tbe  rate 
of  Interest  expressed  In  tbe  notes  was  8  per 
cent,  whldb  Is  the  maximum  legal  tate  In  this 
state.  O.  A.  Colonan  was  the  gCTeral  man- 
ager of  the  Georgia  Loan  &  Trust  Oompany. 
According  to  his  testimony,  the  company  never 
parted  with  the  full  amount  for  whlCh  tbe  notes 
of  Mrs.  Pottle  and  ber  mother  were  given,  but. 
acting  Id  Its  behalf,  be  retahied  a  part  of  the 
money  as  commlsslfns.  His  exact  expression 
was,  "I  retained  the  usual  commlsiilons  for  the 
Georgia  I<oan  &  Trust  Oompany."  Again,  L. 
J.  Anderson,  wlio  represmted  the  appUcants 
for  the  loan,  tesUfled  that  from  the  $1,S00  for 
which  the  notes  were  given  f  180  was  deducted 
as  commissions  for  negotiating  said  loan, 
"Ninety  dollars  was  retained  tv  myself,  and 
$90  by  the  Georgia  Loan  &  Trust  Company." 
There  was  nothing  to  the  contrary  of  Uils  evi- 
dence, and  therefore  the  fact  was  established 
beyond  doubt  or  controversy  that  the  lender 
actually  received,  hi  addition  to  the  8  per  cent, 
reserved  In  the  notes,  a  bonus,  In  the  shape 
of  commissions,  exacted  from  the  borrowo' 
through  Anderson.  Possession  of  the  land  was 
never  surrendered  to  the  loan  company,  but  re- 
mained In  Mrs.  Pottle,  and  the  plaintiffs'  al- 
leged right  to  evict  her  Is  based  solely  upon  the 
two  deeds  above  mentioned.  There  was  a  ver- 
dict In  their  favor,  and  the  material  questions 
for  review  win  now  be  briefly  discussed. 

1.  It  surely  cannot  be  doubted  that  the  notes 
were  Infected  with  usury.  The  lender  received 
for  the  use  of  its  money  more  than  8  per  cent.; 
and.  If  this  does  not  constitute  usury,  it  would 
be  difficult  to  conceive  of  a  usurious  contrapt 
It  makes  not  a  particle  of  difference  whether 
tbe  commissions  were  charged  by  an  VlfipiJiA^ 
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Ow  loan  oompany  «r  <rf  tbe  borrower,  If  the 
lender.  In  point  of  fact,  actnaUy  recelTed  a  por* 
tlon  of  the  same.  From  Coleman's  testimony, 
It  seems  clear  that  In  the  rerj  inception  of  this 
loan  the  company  contemplated  exactinc  com- 
missions In  addition  to  the  Interest  chaq^; 
and  that  Its  Int^tlon  to  do  so  was  fully  carried 
out  Is  shown  by  the  testimony  of  Anderson.  In 
McLean  t.  Camak.  97  Oa.  804,  25  S.  B.  493, 
It  was  shown  that  If  the  agent  of  the  Imder, 
without  his  Icnowtedse  or  consent,  exacted 
commissions  from  the  borrower,  no  part  of 
which  went  to  the  Imder,  the  contract  of  loan 
would  not,  as  to  the  latter,  be  rendered  usu* 
rknn.  The  present  case  Is  entirely  outside  of 
tha  doctrine  there  In-roked,  ud  falls  squarely 
within  the  rule  annoimced  In  the  flrst  headnote, 
the  cOTiectness  at  which  Is  no  longer  open  to 
serious  doubt  or  question.  lu  this  connection, 
see  Harrison  t.  StUee,  gs  Ga.  261,  22  S.  B.  536; 
27  Am:  &  Bng.  Bnc.  law,  1004,  citing  Col- 
lamer  T.  Goodrich.  30  Vt  628:  and  McBroom 
T.  luTtftment  Co.,  IfiS  U.  S.  318,  14  Sup.  CL 

2.  The  deed  executed  by  lira.  Pottle  and 
her  mother,  baring  been  given  to  secure  a 
UBurlons  debt,  was,  under  section  2057f  of 
the  Code,  void;  certainly  so  at  the  (^tlon  of 
the  makers.  It  Is,  therefore,  clear  that.  Upon 
the  election  of  Mrs.  Pottle  to  radiate  It, 
this  deed  would  prove  utterly  ineffectual  to 
pass  title  Into  the  loan  company.  It  was 
earnestly  Insisted,  however,  that,  evoi  If  this 
deed  was  not  good  as  a  muniment  of  title, 
the  power  cHC  sale  was  vaHd,  notwithstand- 
ing the  usury.  We  feel  constrained  to  take 
the  contrary  view.  The  power  of  aale  was 
part  and  parcel  of  the  usurious  transaction, 
and  must  stand  or  fall  with  the  deed  by 
which  it  was  created.  Its  sole  purpose  was 
to  better  enable  the  loan  company  to  carry 
out  and  effectuate  Its  Ule^  contract  with 
the  borrowers,  and  It  became,  as  mncb  an 
Int^rral  part  of  the  scheme  by  which  the 
usury  laws  were  violated  as  did  the  deed 
itself,  or  the  notes  glxea  in  purstianee  there- 
of, which,  with  a  view  to  covering  up  the 
real  nature  of  tiie  transaction,  were  made 
to  recite  an  amount  new  In  fact  parted 
with  by  the  lender.  *^  render  a  power  val- 
id, the  purpose  for  which  It  Is  created  must 
be  a  legal  one.**  18  Am.  ft  Eng.  Bnc.  Law, 
p.  914.  Certainly,  If  the  sole  purpose  for 
which  it  is  created  is  void,  the  power  cannot 
be  exerdaed.  Botes  r.  Bates,  1S4  Haas,  lia 
And  even  If  the  object  of  the  power  be  a  per- 
fectly legitimate  and  valid  one,  it  cannot  be 
exercised  If  tbe  instrument  by  wldeh  It  is 
created  be  invalid  or  Inoperative.  Tbus  a 
power  of  sale  dependent  on  a  void  trust  falls 
with  the  trust.  Fenfldd  t.  Tower  (N.  D.) 
46  N.  W.  41S,  citing  Benedict  v.  Webb,  98 
N.  T.  460,  wMch  is  precisely  In  point  In 
other  worila,  we  understand  the  law  to  be: 
(1>  If  it  la  desired  to  create  a  power  which 
will  be  q;>eratlve,  the  Instrument  by  which 
ttUa  object  is  sought  to  be  accomplished  must 
ttself  be  both  valid  and  legally  sutOcIent 
otbwwlse  the  attempt  to  create  the  power 


win  neeesaarlly  be  abortive;  or  (9  if  the 
power  be  Itself  vicious,  and  incapable  of  lo- 
enforcement,  it  cannot,  of  course,  be  ex- 
ercised, whatever  may  be  the  character  of 
the  iBStrument  by  which  the  same  was 
sought  to  be  created.  Applying  either  test 
to  the  power  of  sale  contained  in  the  deed 
now  under  consideration.  It  Is  clear  such 
power  could,  in  no  event,  be  legally  exer- 
cised; for  not  only  was  the  instnmient  cre- 
ating It  void  from  Ita  inception,  but  the  pow- 
er itself  is  Invalid  and  vicious,  because  ite 
sole  object  was  to  render  auccessful  a  de- 
liberately formed  porpoa*  to  Tidato  tbe  law 
against  usury. 

8.  It  necessarily  follows  fhat  the  loon  com- 
pany, the  grantee  named  In  this  usurious 
deed,  could  not,  whether  assuming  to  act  as 
the  holder  of  the  legal  title  or  as  the  attor- 
ney In  fact  of  Mrs.  Pottle  and  her  mother, 
the  makers  of  that  deed,  execute  any  con- 
veyance which  would  operate  to  pass  to  a 
third  person  the  title  to  the  premises  In  con- 
troversy. This  Is  so  simply  because  the  le- 
gal title  never  i>assed  Into  the  loan  company 
under  the  deed  In  question;  and,  as  haa  been 
shown,  the  power  of  sale  Incorporated  th»e- 
In  was  Invalid,  and  conferred  upon  the  com- 
pany no  authority  whatsoever  to  act  as  the 
representative  of  the  grantore,  or  either  of 
them.  As  a  purely  abstract  proposition  of 
law,  it  must  certainly  be  recognized  as  true 
that  a  party  having  no  title  to  prc^rty  can 
convey  ntme  to  another;  and  a  vendee  can 
claim  to  have  acquired  under  a  conveyance 
from  his  vendor  no  greater  Interest  than  the 
latter  had  to  convey.  Independently  of  the 
power  of  sale,  therefore,  the  loan  company 
could  pass  to  a  third  person  no  title  what- 
ever to  the  lands  Involved  in  the  present 
acUon.  WhethOT  the  plaintiffs  In  ejectment 
acquired  the  title  by  virtoe  of  the  sale 
of  the  lands  conducted  by  the  loan  company 
must,  ot  coiuB^  depoid  npcm  the  validity  of 
that  sale;  ud,  as  the  only  authority  under 
which  the  company  assumed  to  act  was  a 
power  of  sale  which  was  Itself  Invalid  and 
inoperative,  the  sale  made  in  pursuance 
thereof  Is  to  be  treated  n»  a  mere  nuHHy.  It 
Is  a  fundamental  principle  of  law  that  the 
purchaser  at  a  void  aale  gets  no  tltl^  and 
such  was  tiie  character  of  the  sale  at  VUeh 
the  plalnttfDi  bought  Whether  or  not,  as 
against  an  Innocoit  purchaser  at  that  aale, 
who  puled  with  his  money  in  good  faitb. 
and  without  notice  oC  the  usury.  Mrs.  Pottle 
would  be  estopped  fmn  setting  up  the  in- 
validity of  her  deed  to  the  loan  company,  is 
a  question  not  now  presented  for  adjudica- 
tion. This  was  a  plain  action  of  ejectment. 
In  which  the  plaintiffs  based  their  alleged 
right  to  r«!over  upon  the  nakad  pnq^oaltiott 
that  the  title  passed  to  them  under  the  deed 
from  the  loan  company,  miey  did  not;  by 
their  pleadings,  Invoke  any  appllcatl<m  of 
the  doctrine  of  estoppel  relatively  to  Mra. 
Pottle,  nor  Old  they,  by  evidence,  attempt  to 
show  that  they  purchased  In  Ignorance  of 
the  usury,  and  therefore  ocoopled  theipoei- 
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tioo  of  bmoceot  pnrotuuers  entitled  to  pro- 
tectlozi  bf  Ttrtne  of  such  doctrlii&  It  aeema 
dear,  lo  far  u  they  are  concemed,  that  they 
wera  standloff  upon  what  they  conceived  to 
tM  their  legal,  rather  than  their  equitable, 
rlfbta.  It  ia  true  that  counsel  for  Mrs.  Pottle 
preeented  to  the  court  a  request  to  charge 
1^  which  they  sought  to  obtain  an  Instnus 
tbm  to  the  effect  that  If  Lowe  and  Small 
purchased  with  knowledge  of  the  QsnTy^  or 
with  notice  of  facts  putting  them  on  Inquiry 
as  to  this  matter,  they  could  not  be  r^arded 
aa  Innocott  pnichaaers.  Tb»  court,  howeTer, 
rightly  declined  to  give  this  request  In 
charge,  because  there  was  no  evidence  to 
authorise  It.  Upon  the  cross-examination  of 
Junes  L.  Anderson,  a  wltnaia  tor  the  plain- 
tjfls,  a  number  of  questions  were  asked  with 
a  view  to  provli^  that  Lowe  and  Small  paid 
for  the  land  with  knowledge  of  the  usury, 
or  at  least  with  knowledge  of  the  fact  that 
Bfra.  Pottle  intended  to  contest  the  legality 
and  validly  of  the  sale;  but  the  answers  of 
the  witness,  properly  regarded,  amounted  to 
merely  negative  evidence,  and  failed  entirely 
to  establlBh  the  facta  thus  sought  to  be  elicit- 
ed. No  other  vrltne^s  was  examined  as  to 
HiSb  matter.  80  time  was  no  proof  at  aU 
iQKHi  which  a  finding  that  tiie  plaintiffs  had 
either  express  or  Implied  notice  of  the  wnaj 
conld  have  been  rightly  based,  and  beoes 
the  court,  In  Its  charge  very  properly  re- 
ftalned  altogether  from  undertaking  to  deal 
with  the  doctrine  of  estoppeL  The  question 
of  Its  aM>Ilcatlon  to  the  facts  in  hand  was 
neither  Involved  nor  passed  upon  at  the  trial, 
and  thoefore  it  la  not  now  before  this  oonrt 
fnr  decision.  We  cannot,  of  course,  assume 
althtf  that  the  phUatlfls  were  Innocent  put^ 
chasers  or  that  they  were  not  Upon  this 
point  neither  side  has  been  fully  and  fairly 
heard  in  the  court  below.  The  case  at  the 
last  trial  was  determined  upon  other  Issues. 
We  are  at  liberty  to  deal  with  such  qnes- 
tions  only  as  were  passed  upon  In  the  trial 
court,  and  then  brought  here  for  review. 
Any  ruling  we  might  make  upon  a  qnestlou 
not  thus  presented  would  be  obiter  dictum, 
and  not  really  binding  or  conclusive  upon 
any  party  at  Interest. 

4.  As  has  been  seen,  the  plaintiffs  signally 
failed  toestabllsh  the  contentions  upoD  which 
they  based  their  alleged  right  of  recovery. 
Viewed  In  the  light  of  the  facts  disclosed  by 
the  record  now  b^ore  ns,  the  finding  In  thedr 
favor  was  wholly  unwarranted,  and  contrary 
to  law;  and  a  new  trial  should  have  been 
awarded  the  defendant  Judgment  reversed. 


(w  oe.  sas) 

TOMLIN  V.  THORNTON. 
{Supraae  Oonrt  of  Gteorgia.  Nov.  16,  1896.) ' 
Chsck— LuaiUTT  or  Drawbb  —  Dbl4T  is  Prbs- 

BKTATIOS, 

l.In  order  to  charge  the  drawer  of  a  bank 
dieA.  who  baa  funds  with  which  to  meet  the 
sane  In  the  bank  upon  irtUch  it  Is  drawn,  with . 


IlabfUty  in  case  the  cEe^  ts  dishonored,  the 
payee  or  holder  must  prasmt  It  for  payment 

within  a  reaaonabie  time;  otherwise  the  delay 
wlU  be  at  his  peril. 

2.  "What  Is  a  reasonable  time  will  depend 
upon  circomst^nces,  and  will  in  pumy  cases  de- 
pend upon  the  time^  the  mode,  and  the  place  of 
receivlnii  the  cheek,  and  upon  the  relations  of 
the  parties  between  whom  the  questfon  arises." 

3.  If  the  bank  drawn  upon  is  at  a  place  dis- 
tant fnnn  that  at  whldi  the  payee  receives  the 
check,  and  fails  before  the  duck  is  nesented, 
It  will,  as  a  gensal  rule^  be  a  question  for  a 
jury,  in  the  ll^ht  of  all  the  attendant  facts  and 
circnmstancea.  to  determine  whether  or  not  doe 
dlliftenee  was  observed  in  presenting  the  check. 

4.  The  court  erred  in  directing  a  verdict  for 
the  plalntUF. 

(Syllabus  by  die  Oonrt) 

Brror  trom  superior  court  Taylor  county; 
W.  B.  Butt  Judge. 

Action  by  T.  O.  Thornton  against  B.  J. 
Tomlin.  Judgment  for  plslntltt.  Defendant 
brings  emnr.  Reversed. 

W.  S.  Wallace  and  Biuncm,  Hatdier  & 
Martbi,  fbr  plalntlir  to  emr.  C.  J.  TlH>mton 
and  J.  H.  Worrlll,  for  d^Oidant  to  error. 

LX7MPKIN,  J.  1.  The  general  rule  of  law 
announced  In  the  first  hesdnots  is  wen  settled. 
It  Is  very  cleRriy  ecrpreseed  in  2  Daniel,  Neg. 
Inst  (401  ad.)  I VSOO,  as  fbDows:  *<A  failure  of 
ttM  bank  or  banker  Who  is  drawee  of  the  Check, 
and  yrho  hOA  on  deposit  a  fund  to  meet  it 
which  Is  thneby  lost^  presents  the  usoal.  If  not 
the  only,  case  hi  which  delay  of  the  holdw  In 
making  presentment,  or  giving  notice  of  dis- 
honor, devolvea  loss  npon  htan.  But  It  Is  by 
no  means  an  Infrequent  case,  and  tbentan 
Important  to  be  constdesed.  If  at  Ihe  time 
the  chedc  was  delivered  to  the  payee,  the 
bank  was  solrairt,  and  held  funds  of  ttie 
drawn  snfQdent  to  meet  tt.  It  would  be  a 
fraud  for  the  Amwer,  after  giving  a  cbe<^ 
upon  them,  to  withdraw  the  amount  whldi 
should  pay  It;  and,  as  he  could  not  rightful^ 
vrithdraw  the  amount,  it  would  be  unjust  to 
require  that  however  Imig  the  check  holdn 
might  permit  It  to  remain,  it  should  be  at  the 
drawer's  risk.  The  law  has  therefore  declar- 
ed that  It  must  be  preeented  within  a  reasona- 
ble time,  at  the  expbatUm  of  which  such 
risk  terminates  as  to  the  drawer,  and  becomes 
the  risk  of  the  holder.  If  he  permits  the  de- 
posit to  r«Dafai  in  bank.  And  If  in  the  mean* 
time  the  bank  on  which  the  chedc  la  drawn 
teHs,  Ihe  loss  must  flUl  npon  the  header.** 
See  anthorltleB  cited  In  a  note  to  this  sectltm. 

2.  The  prindpal  difficulty  which  has  arisen 
Is  In  determlidng  what  shall  constitute  *%  rea- 
sonable tlme^'  within  which  the  dieck  must 
be  presented.  The  extract  from  the  Ameri- 
can &  English  XDncydopeOUi  ni  Law  (volume 
S,  p.  213),  whldi  we  have  adopted  as  onr  sec- 
ond headnote,  lays  down  the  doctrine  that 
what  win  conatltote  a  reasonable  time  neces- 
sarily varies  according  to  the  dreomstancee 
snmnmdlng  each  particular  Instance,  nils 
same  anfhortty  further  declares  tiiat:  *Tt  ttM 
bank  on  which  the  check  is  drawn  be  In  the 
same  place  where  the  payee  received  the. 
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-ibeck,  It  abould  be  presented  tog  paymmt 
within  banking  hours  on  the  day  tt  is  recelT- 
ed,  or  on  the  folio  wing  day.  If,  In  the  mean- 
time^ the  bank  faUa,  the  loss  will  be  the  dmw- 
er'a.*'  Nunenras  authorities  are  dted  In  sap- 
port  of  the  above  text  To  the  same  ^ect, 
nee  the  latter  portion  of  the  section  dted 
above  from  Daniel,  beglnidng  on  page  818. 

8.  In  Um  present  ease  the  dieck  was  drawn 
on  the  Capital  Bank  of  Macon,  Oa^  and  de- 
livered on  March  6^  1891,  at  Bntler,  Oa.,  to 
the  payee,  who  resided  at  Golnmbos,  Oa.  The 
latter  d^MMited  it  for  collection,  on  March 
9th,  In  the  TbivA  National  Bank  of  Oolnmbua, 
and  on  March  12th  It  was  returned  to  him, 
having  been  protested  in  Macon  on  the  pre- 
vlona  day,  after  dne  presentation  and  refusal 
of  payment,  the  Macon  bank  having  failed 
and  dosed  Its  dOOTs  about  11  a.  m.  on  that 
date,  before  the  check  was  presented  for  pay- 
ment It  appears,  therefore,  that  this  check 
was  drawn  upon  a  bank  which  was  a  consld- 
enUde  distance  both  from  the  idace  where  the 
payee  received  it  and  from  that  <tf  his  resi- 
dence. After  a  somewhat  carefol  study  of 
the  aabject,  and  an  examination  of  anch  an- 
thoritlefl  as  ate  at  our  command,  we  are  un- 
able to  find  any  fixed  and  definitely  aatabllah- 
ed  rule  which  would  enable  us  to  say  with 
certainty,  aa  matter  of  law,  fliat  this  partlen- 
lar  check,  under  the  drcnmstancea  staled, 
was  or  was  not  presented  to  the  drawee  with- 
in a  reasonable  time  after  Its  ddfvoy  to  the 
payee.  Therefore  we  think  the  best  and  mt- 
eat  ccauduBlou  to  be  readied  In  the  matter  Is 
that  the  question  whether  or  not  due  dili- 
gence was  observed  in  presenting  the  check 
should  be  1^  to  the  determination  of  a  Jury, 
In  the  light  of  an  the  facta  which  may  be 
proved  at  the  trlaL 

4.  The  action  bdng  by  the  payee  ■g^fa^ 
the  drawn,  and  the  court  having  Erected  a 
verdict  in  the  plalntiflCs  favor,  we  feel  eon- 
atralnad  to  reverse  the  judgment.  In  order  that 
the  case  may  be  submitted  to  a  jury,  who, 
under  appropriate  fnstmctifHis,  should  ctmatd- 
er,  we^h,  and  be  guided  by  all  tiie  attendant 
facta  and  dream  stances.   Judgment  reversed. 


(98  Ol  8B) 

OA.BR  V.  STATB. 
(Supreme  Court  of  Qeorgia.    Jan.  IS,  1896.) 
CaBTiOBUU— Whik  Lias— Ikqdihtioh  ix 

The  writ  of  certiorari  does  not  He  from  the 
finding  of  a  juir  summoned  under  section  4666 
of  the  Code  to  inquire  Into  the  sanitr  of  a  per- 
son who  haa  been  convicted  of  a  capital  offense, 
and  sentenced  to  be  execnted,  and  who  ia  al- 
leged to  have  become  InBane  after  snch  codtIc- 
tion.  Proceedings  undei  this  section  are  in  the 
nature  of  an  inquisition,  and  are  not  Judicial  in 
character;  and  thnre  is  no  provision  of  law  for 
rsvlewing  the  same. 

Atkinson,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Fulton  county; 
B.  H.  Clark,  Judge. 


Certiorari  by  Alexander  A.  Carr,  by  his 
next  friend,  to  review  a  decision  finding  himr 
sane  From  an  order  denying  the  writ,  peti- 
tioner brinj^  error.  Affirmed. 

Arnold  &  Arnold,  for  plaintiff  In  error.  O. 
D.  Hill,  SoL  Qen.,  and  J.  A.  Anderson,  tot 
the  State. 

LUMPKIN,  J.  The  majority  of  thla  court 
are  of  the  opinion  that  the  inquisition  au- 
thorised by  section  4666  of  the  Code  Is  not  a. 
Judicial  proceeding.  That  section  does  not 
provide  either  that  the  sheriff  or  the  ordi- 
nary shall  preside  over  the  dellberatlona  of 
the  Jury,  m  in  any  manner  participate  in  13ie 
inqiUry  made  l^r  them  into  the  alleged  in- 
sanity of  the  convict  It  imposes  upon  nei- 
ther of  the  officers  mentioned  the  exercise  of 
any  Judicial  fonctlfHi.  TbiOr  authority  In  tht 
premises  Is'  confined  to  the  sh^le  act  <tf  aum- 
moning  tiie  Jury;  or,  rather,  the  sheriff  Is  to 
do  the  summoning  "with  coocurrence  and  as- 
Bistsnce  of  the  wdinary.'*  The  Ingniaitlott 
itself  Is  to  be  made  by  the  Jury,  and  the  sec- 
tion mentioned  contains  not  a  syllable  con- 
ferring any  authori^  upon  the  sheriff  or  the 
ordinary  to  give  any  direction  whatever  to 
the  inquiry  viliidi  th^  are  to  make.  It  ei- 
ther is  to  iiresldsb  there  is  no  reason  for  hold- 
ing that  this  function  shall  fall  iq>on  the  ordi- 
nary rather  than  upon  Am  sheriff,  except  the 
tact  that  the  ordinary  Is  a  Jndldal  officer  ot 
the  state,  and  the  sheriff  Is  not  Be  this  as 
It  may,  the  law  In  qaeatlon  cotalnly  doea 
not  dedare  that  either  of  them  shall  have 
anything  whatever  to  do  with  the  matter, 
except  to  summon  the  Jury.  There  la  an  en- 
tire absence  of  any  direction  aa  to  procedure. 
No  mode  of  trial  is  pointed  out;  nothing  ia 
said  as  to  who  shall  pass  upon  the  compe- 
tency of  Jurors  or  administer  the  oath  to  be 
taken  by  them,  nor  as  to  who  shall  determine 
any  question  which  may  arise  as  to  the  ad- 
missibility of  evidence.  The  law  is  entirely 
silent  as  to  the  maner  in  which  the  Investlga- 
UoD  is  to  be  conducted.  The  only  thing  we 
can  find  lA  our  Code  giving  the  liiqulsltlon 
the  least  semblance  of  a  Judicial  proceeding 
is  the  form  of  oath  to  be  administered  to  the 
Jury,  which  Is  to  be  found  in  section  4680; 
and  even  that  section  Is  sllrait  as  to  who  shall 
administer  the  oath,  and  contains  no  Intima- 
tion as  to  who  shall  produce  and  offer  the 
evidence  upon  which  the  Jury  are  to  base 
their  verdict  Neither  of  these  sections 
makes  any  provision  as  to  parties  or  as  to 
notice.  It  la  not  dedared  upon  whose  appli- 
cation the  sheriff  and  ordinary  shall  move  in 
the  premises,  nor.  Indeed,  that  thoe  shall 
be  any  application  at  all;  nor  does  the  law 
seem  to  contemplate  that  the  solicitor  gen- 
eral, or  any  other  counsel,  shall  be  preset 
rei»%sentiug  the  state.  Again,  no  provision 
Is  made  for  reviewing,  in  any  court,  the  find- 
ing of  the  Jury.  We  are  aware  that  the  writ 
of  certiorari  will  lie  to  correct  emns  In  all 
*nnferlor  Judicatories,"  bat  what  constitutes 
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the  Infoior  Judicatory  In  a  ease  of  tlits  kind? 
Whose  duty  would  It  be  to  answer  the  writ 
of  certiorari?  We  do  not  see  how  the  sheriff 
•or  the  ordinary  could  be  required  to  do  so; 
And,  If  this  duty  falls  upon  the  Jury,  which 
one  or  more  of  them  Is  to  perform  It?  or,  If 
it  devolves  upon  all,  and  they  differ  among 
themselves,  and  make  conflicting  answers, 
which  one  Is  to  be  accepted  as  the  correct  an- 
swer? We  agree  with  the  view  taken  by 
Judge  McCay  In  the  cise  of  Spann  v.  State, 
47  Ga,  M9,  561,  that  the  whole  tuweedlng  Is 
rather  an  Inquiry  based,  on  public  propriety 
and  decency  than  upon  any  right  of  the  pris- 
oner, and  we  are  quite  confident  that  it  was 
never  intended  or  contemplated  that  such  a 
proceeding  should  be  reviewed  by  the  writ 
■of  certiorari  It  may  be  that  the  whole  sub- 
ject needs  legislation.  If,  In  the  wisdom  of 
the  general  assembly,  it  is  deemed  advisable 
-that  there  should  be  a  Judicial  Investigation 
as  to  the  mental  condition  of  one  who  has 
been  legally  convicted  and  sentenced  to  death, 
and  who  Is  alleged  to  have  subsequently  be- 
-come  Insane,  proper  provision  should  be  made 
for  holding  and  ccwductlng  such  an  investlgap 
tlon  under  1^1  rules,  and.  with  appro[Hlat6 
procedure.  We  are  constrained  in  the  i^ea- 
«nt  Instance  to  pass  upon  the  law  as  it  stands 
In  the  Code,  and,  so  doing,  we  feel  compelled 
to  hold  that  no  court  of  this  state  has  any  le- 
gal authority  to  review  any  action  or  finding 
of  a  Jury  summoned  under  the  provisions  of 
the  section  of  the  Ood«  flist  above  dted. 
-Judgment  affirmed. 


(BS  Oft.  871) 

TILLMAN  V.  FONTAINE. 
(Supreme  Court  of  Georgia.    Juae  1,  1886.)  i 
BxBcuTioN— Return— Claihs  bt  Third  Pbrsoss 

— TrrLB — EVIDBSCB— DeCLARATIOSS — FUAODO- 
LBNT  CONVBTANGBS. 

L  An  entry  of  a  levy  upon  an  oecudon 
against  George  H.  Fontaine  described  certain 
crops,  and  stated  that  they  were  In  the  poases- . 
sion  of  a  named  Derson,  "as  agent  of  George 
H.  Fontaine,  on  the  plantation  of  defendant, 
which  is  known  as  'Fontaine  Upper  Place,'  in 
Stewart  county."  Another  entnr  of  a  levy  up- 
-on  this  execntion  described  other  crops,  and 
stated  that  they  were  in  the  possession  of  an- 
other named  person,  "agent  for  defendant  on 
defendants  plantation  in  IQarly  count;." 
that,  on  the  trial  of  a  claim  to  this  property, 
it  was  error  to  sustain  a  motion  by  the  claim- 
ant to  strike  from  the  first  entry  all  the  words 
above  quoted.  So  mnch  of  this  entry  as  retat- 
«d  to  the  alleged  agency  ought  to  have  been 
stridken,  bat  so  much  thereof  as  showed  the 
property  to  be  "on  the  ^antation  «  •  * 
Known  as  'Fontaine  Upper  Place,'  In  Stewart 
connty."  Should  have  been  allowed  to  remain. 
There  was  no  oror  in  striking  from  the  second 
<ntry  the  words  quoted,  except  that  those  which 
showed  the  plantation  to  be  located  in  Early 
-county  should  have  been  allowed  to  remain. 

2.  Declarations  of  the  defendant  In  fi  fa., 
made  after  the  suit  was  brought,  which  reault- 
-ed  in  the  judgment  the  plaintiff  was  then  seek- 
ing to  enforce,  and  shortly  before  that  judg- 
ment was  rendered,  to  the  effect  that  the  de- 
fendant had  sold  the  lands  in  question  to  the 
-claimant,  were  not  admissible  m  the  latter's 
jfavor;  and  it  was  error  to  compel  the  plaintiff 
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to  read  answers  to  cross  Interrogatories  pro- 
pounded to  his  witncBB,  by  which  such  declara- 
tions were  shown. 

8.  Letters  written  by  the  dtf endant  In  exe- 
cntion during  the  year  In  which  the  judgment . 
was  rendered,  both  before  and  after  its  date, 
to  an  overseer  upon  one  of  the  plantations,  giv- 
ing directions  as  to  the  cultivation  of  the  crop 
subsequently  under  levy,  and  as  to  the  manage- 
ment of  the  farm  during  that  year,  and  relat- 
ing to  other  like  matters,  were  admissible  in 
evidence  for  the  plaintlfl,  as  acts  of  the  defend- 
ant tending  to  snow  possession  and  control  by 

Mm, 

4.  Declarations  of  the  defendant  In  fl.  fa., 
made  nnder  oath  as  a  witness  at  a  former 
trial  of  the  same  case,  la  disparagement  of  the 
claimant's  title,  were  not  admissible  In  evi- 
dence against  her. 

6.  The  question  of  a  fraudulent  transfer  of 
title  from  the  defendant  in  execution  to  the 
dalmant  being  Indirectly,  if  not  directly.  In- 
volved In  this  case,  it  was  error  to  refuse  to  al- 
low the  plaintiff  to  prove  that  the  defendant 
was  insolvent  at  or  about  tlie  time  such  alleged 
transfer  was  made. 

6.  For  a  tike  reason,  it  was  error  to  reject 
the  tax  books  when  offered  In  evidence  by  the 
plaintiff,  for  the  purpose  of  showing  tiiat  the 
claimant  gave  in  no  property  for  taxation, 
and  as  tending  to  show  she  had  no  means  with 
which  to  purchase  the  lands  in  dispute. 

7.  The  plaintiff  having  Introduced  evidence 
rikowlng  that  the  defendant  in  execntion  had 
for  16  or  20  years  before  the  judgment  been  in 
possession  of  the  land  on  whicm  the  crops  levied 
upon  were  raised;  that  the  overseer  and  the 
hands  on  these  lands  had  all  been  employed  and 
paid  by  him;  that  be  had  managed  and  direct- 
ed the  farming  operations  thereon  both  before 
and  after  judgment;  and  that  the  claimant  had 
never  been  upon  the  premises,  nor  exercised 
any  control  or  acta  of  ownership  over  the  same, 
—this  was  sufficient  to  shift  the  onos,  and  put 
the  claimant  upon  proof  of  her  title;  and  It 
was  therefore  error  to  dismiss  the  levy,  upon 
the  groDud  that  the  idalntiff  had  shown  neither 
title  nor  possession  in  the  defendant  since  the 
Judgment 

(Syllabus  by  the  Court) 

Srror  from  city  court  of  ODiumbiu;  J.  L 
Willis.  Judge. 

Execution  In  fiivor  of  ima  Tinman  against 
Gieorge  H.  Fontaine  was  levied  on  prc^rty 
which  was  dalmed  by  defendant's  wife. 
From  a  Judgmoit  in  cliUmanta  favor,  plain- 
tiff brings  error.  Beversed. 

Brannon,  Hatcher  &  Martin,  for  plaintiff  In 
errw.  W.  A.  Wimbisb  and  M^elU  A  Levy, 
for  defendant  In  error. 

SIMMONS,  O.  J.  1.  An  execution  In  fa- 
vor of  Tillman  ag^nst  George  H.  Fontaine 
was  placed  by  the  plaintiff  In  the  hands  of 
the  sheriff  of  Stewart  county,  who  levied  It 
on  certain  property  in  that  county,  and  then 
in  the  hands  of  the  sheriff  of  Elarly  county, 
who  levied  It  on  property  in  the  latter  coun- 
ty. The  entry  of  levy  by  the  sheriff  of 
Stewart  county  stated  that  the  property 
therein  described  was  in  the  possession  of 
Abe  Holton,  "as  agent  of  Geoi^  U.  Fon- 
taine, on  the  plantation  of  defendant,  which 
is  known  as  'Fontaine  Upper  Place,'  in  Stew- 
art county,  Ga."  The  entry  of  levy  by  the 
sheriff  of  Early  county  stated  that  the  levy 
was  on  certain  cotton,  com,  etc.  In  the  pos- 
seaalon  of  J.  H.  Dent,  *ragent  tor  defendant 

Digitized  by  Google 


ISO  37  SOtnHaAJSTBBN  BBFORTBB.  (Cte. 


OD  dtfttidaiif B  idantation  In  Early  county, 
Ga,"  Tb»  prop»ty  levied  upon  in  ttdi  in- 
stance mu  cUlmed  by  Mrs.  Fontaine.  By 
consent,  both  claims  wen  tried  together. 
The  plalnttff  offered  In  evidoice  tbe  fl.  tu. 
wtth  the  sheriffs'  entries  thereon,  and  the 
claimant  objected  to  Oose  portions  of  the 
entdes  which  stated  that  the  property  was  In 
possession  of  Helton  and  of  Dent,  "as  acenf* 
of  the  defendant,  etc.  The  conrt  sustained 
the  objectkm.  and  dalmant  excepted.  We 
think  the  court  was  ziffht  In  striklnK  out  so 
mocfa  of  the  entries  as  related  to  the  agency 
of  Baton  and  Dent  While  It  Is  the  duty 
of  tiie  sheriff  wlien  be  makes  a  levy  on  prop- 
erty to  state  in  the  entry  of  lery  In  whose 
possession  the  iwoperty  is  at  tbe  time  of 
the  levy,  It  Is  not  his  duty  to  state  condn- 
sions  of  law  or  fact,  such  as  that  the  person 
In  possession  Is  the  agent  of  the  defendant 
In  fl.  ^  This  must.  In  the  natore  of  things, 
be  a  conclusion  of  his  own  mind,  and  Is  not 
a  fact  wlilch  be  Is  authorfzed  to  state  In  his 
levy.  Jn  this  particular  case  It  was  a  dis- 
puted fact  as  to  whether  these  persons  were 
tbe  agents  of  the  defendant  in  fl.  fa.,  or  of 
tbe  dalmant;  and  we  do  not  think  a  sheriff 
Is  authorized  to  settle  eren  prima  fade  such 
a  disputed  fact  by  a  recital  In  the  entry  of 
lery.  All  that  It  Is  necessary  for  the  sheriff 
to  do  In  making  his  levy  Is  "to  plainly  de- 
scribe the  property  levied  on,  and  the 
amount  of  the  Interest  of  defendant  there- 
in." Code,  I  8640.  "The  sheriff's  entry  Is 
only  evidence  where  he  Is  empowered  by 
law  to  make  It,  and  It  Is  thus  a  lawful  en- 
try. All  parts  of  the  entry  which  It  Is  his 
duty  to  make  are  testlmray  of  themselves 
when  it  is  proved  that  he  made  tbe  entry; 
but  no  part  which  be  volunteered  to  make 
outside  of  official  ol^gatlon  to  do  so  ts  tes- 
timony." Williams  V.  Hart,  65  Ga.  mOQ. 
And  see  Guernsey  v.  Reeves,  68  Ga.  2U0. 
The  words  "on  the  plantation  of  defendant, 
which  Is  known  as  Tontalne  Upper  Place,' 
In  Stewart  county,  Georgia,"  and  "on  de- 
fendant's plantation  In  Early  county,  Ga.," 
ought  not  to  have  been  stricken.  These 
words  located  and  Identified  the  property, 
and  were  to  some  extent  a  description  of  It. 

2.  The  plaintiff  sued  out  Interrogatories 
for  one  Abe  Henton,  and,  in  answer  to  a 
cross  interrogatory  as  to  whether  the  wit- 
ness was  ever  In  the  employment  of  the 
claimant,  he  testified:  "If  I  was  ever  in 
her  employ,  It  was  through  Mr.  George  H. 
Fontaine  [the  defendant  In  fl.  fa.],  who  told 
me  he  had  sold  out  to  her.  Bfr.  Fontaine 
told  me  this  in  March  or  April,  1891."  The 
plaintiff  objected  to  the  answer,  on  the 
grounds  tbat  it  was  not  responsive  to  the 
question,  and  was  Illegal  and  hearsay,  and 
made  after  tbe  stilt  was  Instituted  which  re- 
sulted In  the  Judgment  and  fl.  fL  Tbe  ob- 
jection was  ovumled,  and  to  this  ruling  the 
plaintiff  excepted.  We  think  the  court  erred 
in  not  ruling  out  this  testimony.  According 
to  this  testimony,  the  declaration  of  the  de- 


fendant in  fl.  fa.  here  referred  to  was  made 
pending  the  Utigatim  whlcb  resulted  tbe 
Judgment  whldi  the  pi^inMir  in  fl.  fa.  was 
seeking  to  enforce,  and  shortly  before  the 
Judgment  was  rendered.  Dedarattma  of  a 
defendant  In  11.  te.  made  under  such  di- 
comstances  are  not  admissible  in  favor  of 
■the  claimant  Code,  |  878A  (4);  Jamea 
Taylor,  88aa.275,20B.B.3(».  To  allow 
this  Und  of  evidence  wonM  be  to  put  It  In 
the  power  of  a  defendant  In  fi.  fa.  to  mate  a 
fraudulent  sale  ot  proper^,  and  estaUlab 
tbe  bona  fldes  of  the  sale,  by  tiling  othecs 
that  he  had  stdd  to'  ttie  dalmant  - 

8.  Tba  defendant  In  fl.  fa.  wrote  cwtaln 
lettm  to  the  overseer  ot  one  at  his  pianta- 
tkms  dtiring  the  year  In  which  the  judgment 
was  rmdered.  tbe  mbjedrmatter  of  the  let- 
tm being  directions  as  to  the  planting  and 
cultivation  of  the  crops,  the  managing  and 
furnishing  of  produce  to  laborers,  care  f>f 
live  stock  on  the  farm,  Inquiries  as  to  tbe 
crops,  and  ahlpment  of  supplies  to  the  plan- 
tation. In  nwe  of  these  letters  was  tbe 
dalmantfs  name  mentioned,  or  any  reference 
made  to  her  having  any  claim  or  interest  In 
tbe  farm,  stock,  ,or  crops.  To  the  Introduc- 
tion of  the  letters  the  dalmant  objected,  up- 
on the  ground  that  they  were  statements  or 
declarations  of  the  defendant  and  not  bind- 
ing on  the  dalmant  The  objection  was  sus- 
tained, and  to  this  mllng,  also,  plaintiff  ex- 
cepted. In  our  opinion,  these  letters  amount- 
ed to  more  than  men  declarations.  They- 
were  acts  of  the  defendant  tending  to  show 
possession  and  control  of  the  property  by 
him.  If  he  had  resided  upon  the  property, 
and  had  exercised  acts  of  control  and  own- 
ership, no  one  would  doubt  that  such  acts 
would  be  admissible  in  evidence  in  a  case  of 
this  kind.  The  plaintiff  would  be  allowed, 
in  such  a  case,  to  prove  tbat  he  was  on  the 
plantation;  that  he  directed  and  controlled 
the  movements  of  the  overseer  and  the  la- 
borers; that  he  directed  where  com  should 
be  planted,  when  it  should  be  gathered, 
what  particular  fleld  should  be  plowed, 
when  the  cotton  should  be  picked  and  gin- 
ned, and  to  what  market  It  should  be  sent 
All  these  would  be  acts  of  the  defendant 
tending  to  show  that  he  exexlsed  controt 
and  ownership  of  the  property.  So,  like- 
wise, are  these  lett»s.  They  are  direc- 
tions to  the  overseer  what  to  do  about  all 
the  farming  operations,  when  to  do  It  and 
bow  to  do  It  and  they  show  that  he  stOl  ex- 
ercised control  and  ownership.  , 

4.  Pending  the  trial,  the  plaintiff  offered 
to  prove  by  a  witness  that  tbe  defendant  in 
fl.  fa.,  while  testifying  on  a  former  trial  of 
the  case,  made  certain  admissions  in  dispar- 
agement of  the  claimant's  title.  The  court 
declined  to  admit  the  testimony,  and  to  this 
ruling  the  plaintiff  excepted.  Thrae  was  no- 
error  in  exdudlng  such  testimony.  See  sec- 
tion 8784  (4)  of  the  Oode,  dted  supra,  wblcb 
exdudes  declarations  ot  "defendants  in  fi. 
fa.  in  claim  cases  after  tbe  i>endency  ol  Utt- 
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gatlon.**  Moreorer,  the  testimony  of  a  wit- 
nen  on  &  former  trial  could  not  be  given  In 
erldence  acalnst  the  claimant  on  a  Bubse- 
qowit  trial,  lo  as  to  bind  her.  where  it  did 
not  appear  that  the  wltneu  was  dead  or  In- 
accessible; McBUnnrraj  T.  Tomer',  86  Ua. 
12  S.  B.  868. 
6-6;.  We  gather  from  the  record  that  the 
reftl  question  at  issue  between  the  plaintiff 
and  the  claimant  was  as  to  whether  the 
transfer  of  the  property  by  the  defendant 
In  ft.  fa.  to  the  claimant  was  fraudulent  or 
not.  All  relevant  facts  and  dFcamstanoes 
which  wonld  tend  to  throw  light  upon  this 
question  were  admissible.  Fraud  is  subtle, 
and  In  many  cases  bard  to  prove,  and  the 
party  alleging  fraud  ought  fo  be  allowed  to 
prove  any  facts  and  circumstances  which 
will  tend  to  show  it.  We  think,  therefore, 
that,  when  tixe  plaintiff  offered  testimony  to 
■how  that  the  defendant  was  Insolvent  at 
or  aboat  the  time  the  transfer  was  made  to 
the  claimant,  the  court  ought  to  have  admit- 
ted It;  and  for  this  reason  the  tax  bo<^  of 
the  county,  which  w«e  offered  In  evld^ice 
by  the  plaintiff  to  show  that  the  claimant  re- 
turned no  property  for  taxation,  were  also 
admissible.  This  fact,  while  not  conclusive, 
was  at  least  a  circumstance  which  could  be 
taken  into  consideration  by  the  Jury,  as  tend- 
ing to  show  that  the  claimant  did  not  have 
the  means  with  which  to  purchase  the  land 
in  dispute. 

7.  Evidence  was  introduced  by  the  plain- 
tiff tending  to  show  that  the  defendant  In 
execution  had  for  15  or  even  20  years  before 
the  rendition  of  the  Judgment  been  in  pos- 
session of  the  land  on  which  the  crops  levied 
upon  were  raised;  that  the  ov^veer  and  the 
hands  on  these  lands  had  all  been  employed 
and  paid  by  him;  that  he  had  managed 
and  directed  the  fanning  operations  thereon 
both  before  and  after  Judgment;  and  that 
the  claimant  had  never  been  upon  the  prem- 
ises, nor  exercised  any  control  or  acts  of 
ownership  over  the  same.  This,  we  think, 
was  snfflclent  to  shift  the  onus,  and  put 
the  claimant  upoa  proof  of  her  tiUe;  and  It 
was  therefore  error  to  dismiss  the  levy,  upon 
the  ground  that  the  plaintiff  had  shown  nei- 
ther titie  nor  possession  In  the  defendant 
since  the  Judgment  Judgmmt  reversed. 

ATKINSON,  J.,  pTovldoitlally  absent;  and 
not  pnMlBg, 


(98  oa.  no 

LBTTOH  et  tL  T.  UAT. 
(SnpieiM  Ooort  of  Oeorgia.   June  20,  1S8&) 
■zwnmov— PaorBRTT  Scbjsot— VninoB  an 

PvaCHUSB. 

fnie  owner  of  land  »tM  It  partiy  for  cash, 
and  took  promiBsoxy  notes,  payable  monthly, 
for  the  balance  of  the  purchase  mon^,  and 
rave  to  the  vendee  a  bond  for  titles.  After  col- 
lecting a  portion  of  the  purchase-money  notes, 
tlie  vendor  Indorsed  and  transferred  the  others 
to  another,  at  tlie  aame  time  ddlvering  to  the 
latter,  as  an  escrow,  a  deed  conveying  the  pro^ 
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erty  to  the  vendee,  to  be  delivered  to  hfan  upon 
payment  of  the  balance  of  the  pnrchase  money, 
which  deed  waa,  however,  delivered  to  the  ven- 
dee before  the  payments  were  completed.  A 
Jndament  was  rendered  against  the  vendor  aft- 
er the  fint.  bnt  before  the  second,  delivery  of 
the  escrow;  and  an  execution  isaaed  upon  this 
Judgment  was  levied  upon  the  land  as  the  prop- 
erty of  the  vendor,  and  a  <daim  filed  by  the 
tranaferee  of  the  notes,  to  whom  the  vendee 
had  conveyed  after  receiving  the  eacrow  deed. 
It  appeared  tiiat  the  defendant  in  execution 
waa  insolvent,  and  also  that  it  was  not  in  tlie 
least  degree  probable  tiiat  he  would  ever  be 
held  liable  upon  his  indorsement  of  the  traa^ 
ferred  notes,  the  vendee  having  paid  timn 

Eromptly  aa  they  matured,  thus  redudng  the 
idebtednesa  to  a  amall  proportion  of  ita  orig- 
inal amount  EM,  that  though  the  deUrar 
of  the  eacrow  deed  may  have  Mm  nnautlwr- 
lied,  and  irrespective  of  the  question  aa  to  when 
it  ahonld  be  regarded  as  taking  effect,  the  ven- 
dor, nnder  the  facts'  recited,  had  no  leviable  In- 
terest in  the  land.  Inaamnch  as  the  pnrdiaser 
at  aheriffa  sale  would  acquire  only  such  inter- 
est as  the  vendor  had  la  the  premises,  and  aa 
that  intereat  waa  too  vague,  uncertain,  and 
contingmt  to  become  the  anbject-matter  of  sale 
and  purchase,  the  judge  who  tried  the  eaae 
without  the  Intervention  of  a  juir  waa  right  in 
adjudging  generally  that  the  land  was  not  sub- 
ject to  the  execution. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Fnlton  oennty; 
J.  H.  Lumpkin,  Judge. 

Stzecntions  in  favor  ot  Leitch  ft  Stnbbs, 
against  Austin  ft  Boylston  and  others,  were 
levied  on  property  which  was  clamed  by  one 
May.  From  a  Jodgmoit  for  daimant,  plain- 
tiffs brliv  error.  AfOrmed. 

O.  D.  Maddox,  for  plalntUb  in  error.  Bos- 
ser  ft  Carter,  for  defendant  in  error. 

SIMMONS,  a  J.  Executions  in  favor  of 
Leltch  ft  Stubbs,  against  Austin  ft  Boylston 
and  others,  based  on  a  Judgment  of  March  2T, 
1888,  were  on  February  12, 1884,  levied  on  cw- 
taln  realty  as  the  property  of  Austin,  one  of 
the  defendants  in  execntion.  The  property 
was  claimed  by  Mrs.  May.  The  Issues  of 
law  and  fact  were,  by  agreement  submitted 
to  the  Judge  b^w  without  a  Jury,  and  be 
held  that  the  property  was  not  subject  to 
which  ruling  the  plaintifrB  excepted.  Tlie 
cause  was  submitted  upon  evidence  to  the  fol- 
lowing effect:  On  March  16,  1888,  Austin, 
who  was  then  owvet  In  fee  simple  of  the  land 
levied  upon,  sold  the  land  to  Wllllame  fbr 
94,81^  and  gave  Williams  a  bond  for  titlce  in 
the  usual  form,  to  make  a  deed  when  the  pur- 
diase  money  of  the  land  was  paid.  Of  the 
purchase  money,  960  was  paid  at  the  time  of 
the  sale,  and  for  the  deferred  payments  vm- 
Hams  gave  his  86  promissory  notes,  for  $00 
each,  except  the  last  which  was  for  f  14,  pay- 
able to  Austin  or  order,  one  on  the  l&th  day 
ot  each  month  until  all  should  be  paid.  When 
Wllllama  purchased  the  property,  he  went  into 
possession,  and  has  been  In  possession  by  him- 
self or  tenant  ever  since.  He  paid  each  of 
the  notes  as  they  fell  due  prior  to  S^tember 
19,  1888,  on  which  day  Austin  indorsed  in 
blank  all  of  the  notes  then  unpaid,  and  stdd 
them,  for  a  valuable  condderation,  to  Mrs. 
Max.  Since  tiiat  Un^i^fS^VSMJeJgf^ 
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po—conion  ot  the  notes,  and  has  bad  oo  right 
or  title  therein,  except  such  as  the  law  gave 
him  as  Indoiser,  Uptm  the  sale  and  ddlveiy 
of  the  notes  to  Ifii.  May,  Austin  ddlvered  to 
ber  a.  deed  In  escrow,  with  the  verbal  con- 
tract between  himself  and  her  that  she  should 
hold  the  deed  In  escrow  nntU  the  payment  of 
the  notes,  and  then  deUT«  It  to  Williams,  or, 
In  case  of  default  In  the  payment  of  the  notes, 
file  and  record  the  deed  in  the  process  of  col- 
lecting the  notes  as  provided  by  law.  Since 
the  delivery  ot  the  deed  to  Mrs.  May,  Austin 
has  not  bad  possession  ot  It.  On  December 
26,  X89S,  Mn.  May  deUvered  to  Williams  the 
deed  In  <iomtSoa,  Williams  having  paid  all  pur- 
chase-money notes  due  prior  to  that  date;  and 
on  the  same  day  he  filed  the  deed  for  record, 
and  It  waa  properly  recorded.  Contempora- 
neously with  the  dellvexy  of  the  deed  to  WU- 
llams,  he  ezecnted  and  ddivered  to  Mis.  May 
a  vananty  deed  to  the  same  property,  to  se- 
cure  such  of  the  purchase-money  notes  as 
were  not  yet  doe,  and  an  additional  sum  ad- 
vanced to  him  fay  her.  At  the  time  of  the 
trial,  an  but  six  of  the  notes  had  been  paid. 
Austin  was  then  insolvent,  and  had  been  so 
contianonsly  since  soon  after  the  delivery  by 
him  to  Mrs.  May  of  the  deed  hi  escrow. 

When  land  la  sold,  and  a  bond  for  title 
given  by  tbe  vendor,  and  a  promissory  note 
of  the  purchastf  Is  held  by  him  for  an  un- 
piUd  balance  of  the  piuchase  money,  the  title 
remaining  in  the  vendor  Is  subject  to  levy 
and  sale  under  an  execution  against  him;  but 
the  purchaser  at  the  sale  under  the  execution 
would  obtain  only  such  interest  as  the  venuor 
retained,  and  be  subrogated  to  his  rights.  He 
would  succeed  only  to  the  right  to  call  for  the 
purchase  money  due  him  at  the  time  the  lien 
attached.  Hardee  v.  McMlchael,  68  Ga.  678» 
and  cases  dted;  Farrott  v.  Baker,  82  Ga.  36S, 
9  S.  JBL  1068.  In  the  presoit  case,  Austin, 
the  vendor  of  the  land,  had  sold  and  transfer- 
red all  of  the  unpaid  purchase-man^  notes 
before  tiie  Judgment  in  qvestlon  was  ren* 
dered:  so  that  nothing  whatever  was  due  him 
upon  the  land.  Mrs.  May,  the  purchasor  of 
the  notes,  was  snbsUtnted  In  his  place  as 
creditor;  and.  If  the  legal  title  waa  stni  In 
him,  the  only  right  he  had  In  the  property 
waa  the  conditional  right  to  reaort  to  it  toe 
the  purpose  ot  reimbursing  hlmadlf  If ,  ju  In- 
dorser,  he  should  be  called  upon  to  respond 
to  the  lu^er  of  the  notes  In  the  event  of  uqD' 
payment  by  the  makerr-a  contingency  which 
had  not  arlseh,  and  was  not  at  all  likely  to 
arise,  iliice  all  but  a  small  proportion  of  the 
debt  had  been  paid,  and  that  amount  could 
readily  be  made  out  of  the  land  If  necessary, 
and  tiie  vendor  himself  was  Insolvent  It  Is 
clear  that  such  an  Interest  as  this  Is  too 
vague^  uncertain,  and  contingent  to  be  the 
subject-matter  of  levy  and  sale.  Irrespective^ 
theraftm,  of  the  question  as  to  when  tbe  e»- 
crow  deed  should  be  regarded  as  taking  effect, 
the  court  below  was  right  In  adjudging  that 
the  land  was  not  subject  to  the  execution. 
Judgment  afflrmedi 


ooe  o«.  at 

DBLK  V.  STATXL 
(Supreme  Court  of  Georgia.    Oct  10,  1806.) 

COKSTITOTIOKAI.  ImIW— BBHSriT  OT  COUKBBL 
— ^HulflCIOB. 

L  The  provision  hi  the  "Mil  of  rights"  dedav 
Ing  that  every  person  charged  with  an  offense 
against  the  taws  of  this  state  shall  have  the 
privilege  and  ben^t  of  counsel,"  confers  npon 
every  person  Indicted  for  crime  a  most  Tala- 
able  and  Important  constitutional  rlxht,  and 
entitles  blm  to  be  defended  by  counsel  of  his 
own  selection  wbenerer  he  is  able  and  willing 
to  employ  aa  attorney,  and  uses  reasonable  dili- 
^nee  to  obtain  his  services.  No  person  meet- 
mg  these  reouirements  should  be  deprived  of 
his  right  to  be  represented  by  counsel  chosen 
by  himself,  or  forced  to  trial  with  the  assist- 
ance only  of  counsel  appointed  for  him  by  the 
court. 

2.  Where  one  Indicted  for  murder  engaged  in 
his  defense  a  firm  of  attorneys,  relying  upon  its 
senior  member  as  Us  leadiug  coudm,  and  lieiQg 
induced  to  employ  this  firm  because  he  desired 
to  obtain  the  services  of  that  particular  mem- 
ber; and  where  it  appears  that  ft  was  the  inten- 
tion and  parpose  of  the  latter  to  conduct  the 
defense  in  person,  but  that  he  atuented  himself 
from  the  term  of  the  court  at  which  the  trial 
was  had,  and  which  began  on  Monday,  until 
the  afternoon  of  the  following  Wednesday,  un- 
der the  honest  belief  (which  was,  to  some  ex- 
tent at  least,  justified  by  the  facts  as  they  ap* 
peered  to  him)  that  the  case  of  his  client  would 
not  be  reached  before  his  arrival  at  the  court; 
and  where  the  presiding  judge,  being  fully 
aware  of  these  facts,  on  Wednesday  morning 
peremptorily  denied  a  motion  or  request  made 
by  counsel  whom  he  had  appointed  for  the  ac- 
cused to  postpone  the  trial  until  the  afternoon 
of  that  day,  when  the  chosen  connael  of  the  ac- 
cused could  and  would  be  present,  and  forced 
the  accnsed  to  trial  In  the  absence  of  that 
counsel;  and  where,  under  all  the  other  facts 
and  circumstances,  it  appears  that  the  request 
for  this  brief  postimnement  was  made  In  good 
fttMfa,  and  that  It  was  reasonable  and  proper,— 
it  was  error  to  refuse  the  same,  and  a  new  trial 
should  be  had. 

8.  Eizcept  as  to  the  error  above  pointed  out, 
the  record  In  the  present  case  diaeUoes  no  legaJ 
reason  for  granting  a  new  trial. 

(Syllabus  by  the  Court) 

EiTor  from  superior  court,  Pike  county; 
M.  W.  Beck,  Judge. 

Ta;4or  Delk  was  convicted  ot  murder,  and 
brings  error.  Reversed. 

Olenn  &  Ronntree  and  Drason  &  Haden, 
for  plaintiff  in  error.  J.  F.  Redding,  B.  F. 
Du  Bree,  O.  H.  Blood  worth,  SoL  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

PBR  CIUBIAM.  Judgment  revwaed. 


(N  aa  SSI) 
STRICKLAND  v.  VANCE. 
(StUHwme  Court  of  Georgia.    Oct  26,  1806.) 

Nois  or  HusBiiiD  Am  Wira— Nones  to  pAvn 

— Enowlxdob  or  Aoxxt. 

1.  One  who  takes  a  promissory  note  payable 
to  himsdf,  eij^ed  by  a  man  and  his  wife,  ap- 
parently as  joint  princbals.  Is  Id  law  chargeable 
with  notice  of  anch  facts  concerning  the  real 
consideration  of  the  paper  and  of  the  wife's  true 
relation  thereto  as  are  known  to  another,  who. 
In  behalf  of  the  payee,  and  at  bis  instance  and 
lequest,  omdncta  tiie  negotlationa  leading  to  the 
execution  and  delivery  of  the  note~to  the  latt»,' 
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and  if.  In  fact,  the  wife  signed  the  note  as  anret; 
for  tbe  htubaud,  it  was,  ao  far  a*  tbe  rishts  of 
ancb  payee  were  concerned,  toM  as  to  ber,  and 
she  conld  maintain  against  him  an  action  for  the 
recovery  of  moaey  or  property  belonging  to  her' 
aepaiate  estate  with  which  ahe  tiad  parted  in  a 
aettlement  with  him  of  the  note. 

2.  No  material  error  of  law  was  committed  on 
the  trial,  and  the  evidence  warranted  the  verdict. 

(Sylbbus  by  the  Court) 

Brror  from  superior  conrt,  Oordon  couutgr; 
T.  W.  Mllner,  Judge. 

Action  by  Nancy  L.  Vance  asalnst  Robact 
li.  Strickland.  Jndgmemt  for  plaintiff.  Da- 
fendant  brings  error.  Affirmed. 

W.  H.  Dabney  and  T.  W.  Skelly,  for  plain- 
tiff Ut  error.  McGntdien  ft  Shumate,  for  de- 
fendant In  error. 

LUMPKIN,  J.  In  a  transaction  between 
Vance  and  his  wife  on  tbe  one  side  and  An- 
derson on  tbe  other*  tbe  particulars  oC  wbidi 
are  Immaterial,  the  Vancea  executed  and  de- 
livered to  Anderson  their  negotiable  promis- 
sory not^  signed  as  Joint  makers,  and  not  dis- 
closing the  fact  of  suretyship  on  the  part  of 
tbe  wife.  This  note  was  secured  by  a  mort- 
gage on  her  property.  Anderson  offered  the 
note  for  sale,  before  its  maturity,  to  Strick- 
land, who  decUned  to  purchase  it,  but  stated 
to  Anderson  that  if  he  would  procure  an  ex- 
actly similar  note,  payable  to  Strickland  him- 
self, and  secured  by  a  mortgage  in  the  lat- 
ter'a  favor  covering  the  same  property,  he 
would  "boy"  the  papers.  Anderaon  did  pro- 
care  such  a  note  and  mortgage,  and  delivered 
the  same  to  Strickland.  The  original  note 
and  mortgage  were  canceled.  Subsequently 
Mrs.  Vance,  after  satisfying  the  note  and 
mortgage  held  by  Strickland,  brought  her  ac- 
tion against  him  for  the  recovery  of  mtmey 
and  proper^  belonging  to  her  separate  estate 
with  which  she  had  parted  in  settling  with 
him.  Under  the  facts  as  fotmd  by  the  jury, 
Mrs.  Vance's  true  relation  to  the  note  was 
that  of  a  surety  only,  and  tbe  acAe  question 
presented  for  our  determination  Is  this:  As- 
suming that  Strickland  took  the  note  and 
mortgage  delivered  to  him  by  Anderson  be- 
fore maturl^,  and  in  Ignorance  of  the  wife's 
suretyship,  could  he  legally  hold  her  liable 
thereon?  If  be  had  In  good  faith  purchased 
the  note  and  mortgage  originally  offered  him 
by  Anderson,  before  tbe  note  became  doe, 
and  without  notice  that  Mrs.  Vance  was  a 
surety  only,  It  Is  quite  certain  that  she  could 
not,  as  against  Strickland,  have  set  up  tbe 
defense  of  nonliability,  on  the  ground  that 
this  was  a  contract  of  suretyship  entered  into 
by  a  married  woman,  and  therefore  vc4d. 
Howard  v.  Slmpkins,  70  aa.  822;  Strauss  v. 
Friend,  73  Oa.  782.  Is  tbe  case  altered  be- 
cause StriclEland,  through  the  intervention  of 
Anderson,  took  a  note  signed  by  Vance  and 
his  wife  apparently  as  joint  princii»als,  pay- 
able to  the  order  of  Strickland  himself,  and 
accepted  by  him  without  actual  knowledge  of 
the  fact  that  Mrs.  Vance  was  a  surety  only? 
If  Strickland  had  any  claim  at  all  against  | 


Mrs.  Vance,  it  Is  because  of  the  fact  that  he 
was  a  party  to  a  contract  between  himself 
and  ber.  He  could  become  a  party  to  con- 
tract evidenced  by  a  promissory  note  in  which 
he  was  named  as  payee,  and  signed  by  a 
man  and  his  wife  jointly.  In  only  two  ways, 
viz.:  one  by  personally  conducting  the  nego- 
tiations and  procuring  the  note  to  be  execut- 
ed; and  tbe  other  by  doing  these  same  things 
through  the  medium  of  an  agent  There  Is 
no  contention  that  Stri<Aland  had  any  direct 
dealings  or  negotiations  with  the  Vances;  but 
It  Is  certain  that  he  became  possessed  of  their 
obligation  to  pay  money  directly  to  him,  w 
his  order.  This  was  brought  about  by  his 
authorizing  Anderson  to  procure  for  him  tbe 
note  and  mortgage  In  question.  Under  the 
facts  disclosed  by  the  record,  Anderson  was 
in  no  sense  the  agent  of  the  Vances  to  pro- 
cure for  than  a  loan  from  Strickland,  and 
thwef ore,  they  were  not  bound  by  anything 
which  Anderson  may  have  represented  to 
Strickland.  Tbe  inevitable  conclusion  from 
all  the  facts  is  that  Anderson  acted  as  the 
agent  of  Strickland  In  procuring  for  him  the 
last  note  and  mortgage  from  tbe  Vances, 
This  b^Dg  60,  Strickland  was  beyond  ques- 
tion chargeable  with  notice  of  all  the  facts 
within  the  knowledge  of  his  agent,  Anderson; 
and  as  there  was  evidence  to  warrant  the 
jury  In  finding  that  Anderson  knew  the  fact 
that  Mrs.  Vance's  relation  to  the  note  he  pro- 
cured for  Strickland  was  that  of  a  surety 
only,  knowledge  of  this  fact  Is,  In  law,  im- 
putable to  Strickland  himself.  Properly 
viewed  In  the  light  of  the  undisputed  facts, 
Strickland  did  not  "buy"  the  note  from  An- 
derson, for,  as  has  been  shown,  the  latter  was 
really  Strickland's  agent  in  procuring  It.  The 
charge  of  the  court  comi^ned  of  was  based 
upon  this  latter  theory,  and  was,  therefore, 
not  erroneous.  No  material  errw  of  law  was 
committed  on  the  trial,  and  tbe  verdict  as 
rendered  wUI  not  ba  disturbed.  Jndgment 
affirmed. 

(U  Qa.  688) 

BELL  V.  STSWART. 
(Snpreme  Oourt  of  Geor^a.  May  23,  1896.) 

HUSBAHO  AXJt  Win— ■RaSDLTIIie  TRU818— ESTOE^ 
PBI^FkADDDLENT  COKVBT1.NCES. 

1.  Where  a  wife's  money  was  used  by  her 
hustwnd  with  her  consent  in  part  payment  for 
a  tract  of  land,  upon  an  express  parol  agree- 
ment between  them  that,  when  the  land  waa 
folly  paid  for,  he  was  to  make  her  a  deed  to 
"her  pro  rata  part  of  the  land  purchased,"  and, 
upon  hla  completing  payment,  he  took  the  title 
to  the  entire  tract  In  his  own  name,  the  wife 
owned  an  equitable  undivided  interest  In  the 
land,  and  it  was  perfectly  proper  and  lawful 
for  the  husband  to  convey  to  her  a  portion  of 
the  land,  not  greater  In  value  than  the  amount 
of  her  moM^  which  went  Into  the  purchase. 

2.  If  this  was  done  in  «>od  fialth,  before  a 
particniar  creditor  of  Hie  nnsband  obtained  a 
judgment  against  him,  the  wife's  title  was  su- 
perior to  the  judgment  although,  in  the  crea- 
tion of  the  debt  upon  which  this  judgment  was 
fonnded,  the  creditor  may  have  extended  credit 
upon  the  belief  that  the  entire  tract  belonmd 
to  the  husband;  it  not  anwaring  ^^t  the  vnfs 
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had  erer  said  or  done  anything,  to  mislead  the 
creditor,  or  warrant  him  in  believins  that  she 
treated  the  whole  tract  aa  the  husbaad'a  ezcln- 
aive  proper^,  and  it  not  being  abown  that  she 
permitted  Imn  to  nie  It  ai  aach. 

8.  The  mere  fact  that  ahe  lived  upon  the  tract 
of  land  with  her  hnaband,  and  enjoyed  It  Joint- 
ly with  him,  would  not,  nnder  the  facts  abore 
recited,  be  anffldent  to  show  that  ahe  "permit- 
ted Um  to  use  the  property  aa  his  own.**^ 

4.  In  view  of  the  principlea  abore  announced, 
and  of  the  eTidence  hi  the  eaae,  the  charge  of 
the  court  was  not  precisely  adjnated  to  the  I>- 
anea  inToWed. 

(Synabna  by  the  Goort) 

Brror  from  saperlor  court,  Oarroll  conn^; 
8.  W.  Harris,  Judge. 

Bzecntioit  In  CaTor  of  .  O.  H.  Stewart 
against  N.  waa  levied  on  proper^  claim- 
ed BmtiUne  BeU.  From  a  Jadgmoit 
against  clalmanl;  she  brings  error.  Ke* 
versed. 

Oapers  Hodnett  and  Oobb  ft  Bro.,  for  plaln- 
tUf  io  error.  Sidney  Hold^mess,  tax  defend- 
ant In  error. 

SIMMONS.  O.  J.  An  execution  In  favor 
ot  O.  B..  Stewart  against  N.  Bell,  based  on 
a  judgment  of  October  9,  188S,  was  levied 
upon  certain  land,  which  was  claimed  by  the 
wife  of  BeU.  There  was  a  verdict  flndlng 
the  property  subject,  and  the  claimant  made 
a  motion  for  a  new  trial,  which  was  overrul- 
ed, and  she  excepted.  It  appears  from  the 
evidence  that  the  father  of  the  claimant  gave 
her,  m  1874,  f200  to  be  invested  In  the  land 
in  questlMi,  and  that  she  tnmed  over  the 
money  to  her  husband,  the  defendant,  for 
that  purpose.  The  husband  paid  the  9200 
as  part  of  the  purchase  money  of  the  land, 
and  afterwards  paid  the  remainder  with  his 
own  mimey.  and  took  a  deed  from  the  ven- 
dor ctmveylng  the  land  to  hlmaeif.  When 
the  husband  received  the  9200  from  the  wife, 
It  was  with  the  understanding  that,  when 
the  land  should  be  fully  paid  for,  she  was 
to  have  a  deed  to  her  "pro  rata  part  of  the 
land."  Subsequently  the  husband  became 
Indebted  to  the  firm  of  W.  J.  Stewart  ft  Bro., 
for  goods  purclutsed  from  them,  and  gave 
them  his  promissory  note  for  the  amount 
due,  and  It  is  upon  this  note  that  the  judg- 
ment in  question  Is  founded.  The  wife  did 
not  know  at  the  time  the  deed  to  her  hus- 
band was  made  that  the  title  had  been  con- 
veyed to  the  husband  alone,  and,  as  soon  as 
she  learned  of  It,  she  insisted  that  he  should 
make  a  deed  to  het  of  her  pro  rata  part  of 
the  land,  according  to  the  mideratandlng 
originally  had,  or  else  repay  her  the  $200 
she  had  paid  on  the  land,  together  with  In- 
terest thereon.  He  did  not  repay  her  the 
money,  or  any  part  of  it,  bnt  finally  made  a 
deed  to  her  of  what  remained  of  the  land, 
after  he  had  sold  from  the  original  tract  a 
quantity  amounting  to  more  In  value  than 
what  he  had  paid  upon  the  purohase  money. 
The  deed  recited  a  money  consideration,  cov- 
ering the  amount  originally  paid  by  the  wife, 
togefhor  with  interest  thereon.   This  deed 


was  made  in  1893,  before  the  judgment  in 
question  was  obtained.  The  wife  and  other 
persons  testified  that  she  had  always  claim- 
ed an  Intnmt  in  the  land.  The  members  of 
the  firm  who  sold  the  goods  for  which  the 
note  was  given  testified  that  credit  was  ex- 
tended to  the  defendant  upon  the  faith  of 
his  apparent  ownership  of  this  property,  but 
it  does  not  appear  that  the  property  was 
mentioned  in  the  dealings  between  them, 
or  that  either  the  defendant  or  his  wife  ev- 
er made  any  representation  to  the  creditOTs 
or  to  anybody  else  to  the  effect  that  he  was 
the  sole  owner  of  the  propHty. 

Undoubtedly,  the  wife  was  the  owner  of 
an  equitable  undivided  Interest  In  the  land, 
and  it  was  proper  and  lawful  for  the  bun- 
band  to  convey  to  her  a  portion  of  the  land, 
not  greater  In  value  than  the  amount  of  her 
money  which  went  into  the  pnrohase. 
Brooks  V.  Fowler,  82  Oa.  829.  8  8.  B.  1069: 
Dodd  V.  Bond,  88  Ga.  8S5,  14  8.  B.  681.  The 
judgment  against  the  husband  not  having 
been  obtained  until  after  the  land  had  been 
conveyed  to  her,  her  title,  if  the  conveyance 
was  made  In  good  faith,  was  superior  to  the 
judgment,  unless  there  was  conduct  on  her 
part  amounting  to  an  estoppel;  that  Is  to 
Bi^,  unless  her  conduct  had  been  such  as  to 
mislead  the  creditor,  and  cause  him  to  ex- 
tend the  credit  to  the  husband  upon  the  faith 
of  the  tatter's  apparent  ownership  of  the 
property.  In  no  other  way  could  an  exten- 
sion of  credit  upon  the  faith  of  property 
which  did  not  in  fact  belong  to  the  debtor 
give  the  creditor  any  right  to  subject  It,  as 
against  the  real  owner,  to  the  payment  of 
the  debt.  In  ttte  cases  relied  on  by  counsel 
for  the  defendant  in  error,  and  In  all  others 
in  which  this  court  has  held  that  a  creditor 
could  subject  to  a  general  judgment  against 
the  debtor,  as  against  the  claim  of  an  equi- 
table owner,  property  which ^at  the  time  the 
credit  was  extended  was  "apparnitiy  the 
property  of  the  debtor,  the  credited  had 
obtained  his  judgment  while  the  legal  title 
was  still  in  the  debtor,  or  there  was  conduct 
on  the  part  of  the  equitable  owner  wblch 
operated  as  an  estoppel.  See  Zlmmer  v. 
Dansby,  66  Ga.  79;  Sumner  v.  Bryan,  64  Oa. 
814;  Kennedy  v.  Lee,  72  Ga.  39;  Humphrey 
V.  Copeland,  64  (3a.  643;  Hobbs  v.  Trust  Co.. 
96  Ga.  770,  22  8.  E.  881.  In  the  present  case 
no  inquiry  was  made  of  the  wife  by  the 
creditor,  nor,  so  far  as  appears,  was  any- 
thing said  by  her  to  Induce  belief  that  her 
husband  was  ttte  sole  owner  of  the  land.  It 
does  not  appear  that  she  was  ever  bronght 
into  contact  with  the  creditor  at  all.  She 
did  not  auth(H*lfle  her  husband  to  take  the 
title  In  his  own  name  alone,  bnt,  on  the  con- 
trary, Insisted,  as  soon  as  she  learned  that 
It  was  in  his  name,  that  he  should  make  a 
deed  to  her  of  her  part  of  the  land.  Tbere 
Is  no  evidence  whatever  that  she  gave  him 
permission  to  use  the  property  as  his  own 
exclusively;  and  It  waa  accordingly  error 
ft»  tlie  trial  Judge  to  charge  the  Jury  aa  bt 
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did,  npon  the  taypotheslB  that  she  did  give 
■n^  permlsaiDn.  In  Tlew  of  tlw  erldeooD 
ud  the  error  above  mentloiied,  we  think  m 
new  trial  shoold  be  granted.  Jodgment  re- 
Tersed. 

ATKINSON,  J..  proTldentlall/  absent,  and 
not  presiding. 


moa. 

8TBI0KLAND  t.  GBAY. 
<|BiipreBM  Ooort  of  Oeorgia.  Maj  4,  1886.) 

MUKIBD  VroUmS  —  SOBBTTSEIP  —  CONTBYAJIOBS, 

Whert,  br  the  termi  -ot  a  parol  contract, 
made  bona  fide,  aod  not  colorable  only,  to 
which  a  hoflband  and  his  wUe  and  a  creditor 
of  the  former  were  all  jiartiea,  the  husband  wai 
to  conT«7  a  tiict  of  Jtnd  to  Uie  wife  ia  coiuid* 
eratioa  of  a  stated  sun,  part  of  which  she  was 
to  par  to  him  in  cash,  and  for  the  balance  give 
her  own  note  to  Uie  creditor,  and  secure  Its 
paTmcnt  by  making  him  a  deed  to  the  land,  the 
amount  of  such  note  being  the  same  aa  that 
owed  by  the  husband  to  the  creditor,  and  where 
«U  these  agreements  were  actually  carried  out, 
the  creditor,  upon  the  wife's  refusal  to  pay  the 
note  at  its  matnritr,  could  maintain  against  her 
an  action  of  ejectment  for  the  land.  Under 
these  circumstances  the  wife's  note  should  not 
be  treated  as  one  given  for  her  husband's  debt, 
but  was.  in  Its  essence,  a  note  given  for  her 
own  debt,  incurred  In  the  porchaae  of  the  land. 
CBrUabns  hj  the  Court) 

Serv  from  superiov  court,  ouunly; 
8.  Bees^  Judge. 

meotmenrt  by  J.  Q.  Gray  against  BUzabetti 
Strif^Iand.  From  a  judgment  tor  plalntifT, 
defendant  brings  error.  Affirmed. 

John  J>  Strickland,  for  plaintiCC  in  error.  L 
8.  Ifell  and  BL  I.  Brown,  for  defendant  In  error; 

SOfMONS,  0.  J.  Strickland  was  the  owner 
of  100  acres  of  land,  and,  being  indebted  to 
Gr^  npon  a  promissoty  note  for  9350,  It  was 
arranged  between  them  and  Mrs.  Strl^dand. 
the  debtor's  wife,  that  he  should  sell  and  con- 
the  land  to  her  for  |450;  that  she  should 
pay  f  100  of  this  amount  In  cash,  and  should 
glre  her  note  for  the  remainder  to  Gray,  who 
should  surrender  Strickland's  note;  and  that 
as  security  for  her  note  to  Gray  she  should 
execute  a  conreyance  of  the  land  to  him,  taking 
a  bond  from  him  to  reconvey  upon  the  payment 
of  her  note.  This  arrangement  was  carried 
out,  but  Mrs.  Strickland  failed  to  pay  her  note, 
and  Gray  brought  an  action  against  her  to  re- 
corer  the  land.  The  defense  set  up  by  Mrs. 
Strickland  was  that  the  note  was  given  for  a 
debt  of  her  husband,  and  that  the  deed  to  Be- 
cure  ttie  same  was  therefore  void.  Upon  the 
trial  of  the  case  the  facts  above  stated  appeared 
In  evidence.  It  further  appeared  that  the  land 
was  wOTtb  the  amount  she  agreed  to  pay  for  It 
Then  was  a  verdict  for  the  plaintiff,  and,  the 
defendant's  motkm  for  a  new  trial  being  over* 
ruled,  she  excited. 

Under  the  evidence,  there  was  no  merit  In 
the  defense  set  up  by  Mrs.  Strickland.  If  the 
sale  was  merely  colorable,  and  part  of  a  scheme 
to  make  the  wife  pay  out  of  her  separate  estate 
a  debt  of  the  husband,  the  contract  would  be 


voM  (Code,  I  17S3):  but,  so  fftr  as  appeai% 
the  transaction  on  her  part,  although  It  InvolT^ 
ed  the  payment  of  a  debt  of  her  hnsbud,  ^ima 
a  bona  flde  pnrchaaa  of  tSia  land  f«-  her  oini 
benefit;  and,  socta  being  the  caM^  the  feet  that 
part  of  the  pun^ase  moMiy  wu  to  bo  applied 
to  the  payment  of  faor  husband'!  debt  did  not 
Tttlate  her  contract  to  pay  ^  what  ahe  had 
UoaghL  The  debt  Cor  wbidi  she  bad  given  her 
Dota  -WBa  as  much  her  own  debt  as  if  aba  had 
bou^  tin  land  wtthont  any  previous  undei^ 
standing  with  Gmy,  giving  her  note  for  tb» 
purcbaae  money  to  her  husband  directly,  and 
be  bad  snbeeauently  transferred  It  to  Gray  tn 
payment  of  his  own  debt  See^  In  this  connee- 
tlMi,  the  case  of  Daniel  v.  Boyce,  86  Oa.  666, 
38S.B.488.  1^  court  did  not  err  In  xtfttslng 
a  new  tzlaL  Jndgment' affirmed. 


(9B  Oo.  655) 

HOLMSa  T.  LANGSTON  et  aL 

(Supreme  Court  of  Georgia.    Nov.  2,  1806.) 

Ani.onMaKT— Applicatiom  soa  Bbmoval 

— pBooauoaa. 
The  defendant  la  an  attachmeat  Isaood 
against  him  as  an  alleged  fraudulent  debtor  un- 
der section  8287  et  seq.  of  the  Code,  without 
a  hearing,  may,  under  section  S289,  apply  for  a 
removal  of  such  attachment,  aod  contest  the 
truth  of  the  gronnds  opon  wlilch  it  was  issued, 
without  stating  In  his  petition  for  soch  removal 
that  the  property  upon  which  the  attachment 
liad  been  levied  belonged  to  liim. 
(Syllabus  by  the  Court) 

Error  frwn  superior  court,  Monroe  county; 
M.  W.  Beck,  Judge. 

Action  by  Langston  A  Woodson  agaJnst  J. 
O.  Holmes.  From  an  order  refusing  to  dis- 
miss tbe  attadmient,  defendant  brings  enur. 
Bevttsed. 

Stone  &  Gbrk,  and  B.  D.  Smith,  for  pUotlfl 
In  orror.  Winingham  *  Bmia  and  J.  B. 
Boynton,  tor  defandanta  in  error^ 

SIMMONS,  0.  J.  Langston  &  Woodson 
sued  out  an  attachment  against  Holmes  as  a 
"fraudtrient  debtor,"  under  sections  3297- 
8300  of  the  Oode.  The  petition  for  the  at- 
tachoiMit  alleged,  among  other  things,  that 
Holmes  had  sold  property  with  a  view  to  de- 
frauding his  creditors.  Hie  attadHnent  was 
levied  upon  certain  real  and  personal  prop- 
erty as  the  property  of  Holmes,  including 
property  which  it  was  alleged  he  had  fraud- 
ulently sold.  Afterwards  Holmes  filed  his 
petition  nnder  section  3299  of  the  Oode  for 
the  removal  and  dismissal  of  the  attachment. 
Tbe  cause  coming  on  for  bearing,  Langston 
A  Woodson  moved  to  dismiss  tbe  petition  on 
the  ground  that  it  failed  to  dlsdose  the  fact 
tiiat  Holmes  was  the  ownw  <tf  the  property 
levied  on,  and  because  Holmes  could  not  be 
heard  to  dismiss  tbe  attachment  without  first 
alleging  nnder  oath  tliereln  that  be  was  the 
owner  of  the  jwt^rty  levied  on.  TSie  court 
announced  that  the  motion  to  dismiss  would 
be  sustained  unless  movant  would  amend, 
and  auege  that  proper^^of  his  l^^^J^, 


156 


27  SOUTHBASTERN  BEPORTEB. 


(G*. 


tached.  Movantdecltnedto&mend.ftndtbemo- 
tiou  to  dlBmiss  was  sustained.  To  this  rnllng 
Holmes  excepted.  We  tblnk  the  court  erred 
Id  sustaining  tbe  motlmi  to  dismiss.  The  at- 
tachment proceeded  upon  the  ground  tbat 
ttie  property  attached  was  the  property  of  tbe 
debtor.  The  right  to  sittadi  dep^ded  ap<Mi 
tta  b^ng  his  property,  and  In  a  contest  be- 
tween hlDuetf  and  the  attadilng  creditor  It 
waa  not  Incnmbent  upon  him  to  show  that 
the  proper^  was  his.  If  the  property  attach- 
ed as  his  was  not  his  jrroperty,  the  attaching 
creditor  could  not  take  advantage  of  that  fact 
MoceoTW,  If  the  sales  made  by  Holmes  were 
honest  and  bona  flde,  as  he  contended,  he 
coold  not  swear  the  property  aol6  stlU  be- 
longed to  him.  In  other  words,  according  to 
the  conrt^a  raUng  be  could  not  otmtost  tbe 
attadmient  wlthoat  putting  himself,  upon  his 
own  theory,  la  a  false  position.  1^  the  case 
of  Falvey  t.  Adamson,  73  Ga.  496,  the  de- 
foidant  In  attachment,  in  bis  motion  to  re- 
move the  process,  disclaimed  title  to  the 
property,  and  It  was  Insisted  on  tbe  part 
of  the  attaching  creditor  that  tbe  defendant 
could  make  no  effort  to  remove  tbe  process 
unless  **lila  properly"  had  been  attached,  such 
b^ng  the  language  of  tbe  statute.  But  this 
court  held  that  the  objection  was  not  good, 
and  said  that  !t  came  "wWk  bad  grace  from 
tibe  i^alntUf,  who  Is  not  In  a  sltnatlon  to  ac- 
cept tUs  dlsdiUmer,  wttbont  at  ttw  same 
time  abandoiUng  the  pursalt  of  bis  right  to 
subject  the  pnqwriy."  atie  Judgment  oC  the 
court  below  Is  therefore  reversed. 


BUBOTRIO  BT.  GO.  OF  SJlXANSAB  v. 
OARSON. 

(Sopmne  Oonrt  of  Geoigla.   March  16, 1886.) 

OAHSnas— I»onT  to  Passshose — PassnnprioK 

or  NsaLiOBVOs— BviDsiioB. 

1.  Declarations  made  by  an  emplovA  of  a  rail- 
way company  while  InTestisatiog  the  cause  of 
the  derailment  of  a  car,  being  inadmissible  as 
a  part  of  the  res  gestse,  were  properly  rejected  as 
hearsay.  Tbe  admissions  which  were  ruled  to 
be  competent  In  Engg  v.  BaHnad  Oob,  77  Oa. 
202,  were  properly  recdved  irrespective  of  the 
qneation  of  res  gestK. 

S&  The  presumption  beine  that  the  plaintiff's 
injuries  were  caused  by  the  necJigence  of  tbe 
defendant  company,  and  It  having  failed  to 
show  affirmatively  that  it  was  In  aJl  essential 
respects  diligent,  and  no  error  oi  law  havtng 
been  committed,  this  court  will  not  ovemde  the 
discretion  of  the  trial  Judge  in  refusing  to  grant 
a  new  triaL 

(Syllabus  by  the  C3ourt) 

Error  from  dty  court  of  Savannah;  A.  H. 
HacDonell,  Judge. 

Action  by  Sarah  Oarson  against  the  Elec- 
tric Railway  Company  of  Savannah.  Judg- 
ment for  plalnttffl,  Dtfendant  brings  error. 
Afllnned. 

Charlton,  Mackail  ft  Anderson,  for  plaintiff 
in  error.  Geo.  W.  Owens,  tor  defendant  in 
error. 


SIMMONS,  C.  J.  This  was  an  action 
against  a  street-railway  company  for  dam- 
ages on  account  of  personal  Injuries  to  the 
plaintiff  occasioned  by  the  derailment  of  cma 
of  its  cars  while  she  was  a  passenger  there- 
on. She  obtained  a  verdict  against  the  com- 
pany for  ¥300,  and  th»  def»idant  made  a 
motion  for  a  new  trial,  which  ms  ovemiled, 
and  it  excepted. 

1.  It  is  complained  t^t  the  trial  Judge 
erred  in  rejecting  testimony  offered  by  the 
defendant  as  to  statements  made  by  one  of 
its  employes  while  Investigating  the  cause  of 
the  derailment.  Tbe  court  was  clearly  right 
In  rejecting  such  testimony.  It  was  hearsay, 
and  not  admissible  as  a  part  of  the  res  gestae. 
To  render  such  declarations  as  these  admis- 
sible as  a  part  of  the  res  gestse  of  tbe  oc- 
currence In  question,  they  must  be  so  nearly 
connected  with  the  act  "as  to  be  free  from 
all  suspicion  of  device  or  afterthought." 
Oode,  I  3773.  They  must  be  so  spontaneous 
and  involuntary,  so  much  a  part  of  the  act 
Itself,  as  to  render  It  reas(mably  certain  that 
they  were  not  the  result  of  deliberation  or 
reflection.  See  Insurance  Co.  v.  Sheppard, 
86  Ga.  777,  12  S.  E.  1&  Certainly  this  can- 
not be  said  as  to  statements,  made  after  the 
accident  and  the  injury  In  question  bad  oc- 
curred, by  an  employA  of  the  party  who  of- 
fered them,  and  while  he  was  going  over  the 
ground  Investigating  the  cause  of  the  derail- 
ment, and  probably  seeldng  for  such  an  ex- 
planation as  would  relieve  himself  and  his 
employer  from  blame.  Counsel  for  the  plain- 
tiff in  error  relied  on  what  was  said  In  the 
decision  of  this  court  In  Krogg  v.  Railroad 
Co.,  77  Ga.  203,  In  regard  to  the  admissibility 
of  statements  of  the  general  manager  of  the 
railroad  company  as  to  the  cause  of  the  ac- 
cident, made  at  the  scene  of  tbe  injury  soon 
after  it  occurred,  and  while  he  was  engaged 
In  an  Investigation  of  the  matter.  The  state- 
ments referred  to  in  that  decision,  however, 
were  not,  as  In  this  instance,  declarations 
offered  by  the  railroad  company  in  Its  ovm 
favor,  but  were  offered  by  the  plaintiff  as 
admissions  on  the  part  of  the  company 
against  its  Interest;  and  what  was  said  as 
to  their  being  a  part  of  the  res  gestse  is  to 
be  understood  in'  the  sense  In  which  this 
term  Is  used  in  the  law  of  agency,  and  as 
meaning  the  res  gestse  of  the  investigation 
which  the  agent  who  made  them  was  then 
malting  in  behalf  of  his  principal,  and  not  as 
meaning  the  res  gestse  of  the  accident.  It 
was  not  necessary  in  that  case.  In  order  to 
render  the  statements  admissible,  that  they 
should  be  treated  as  a  part  of  the  res  gestae 
of  tbe  accident,  for,  as  will  be  seen  from  the 
opinion  of  the  court,  they  were  clearly  admis- 
sible on  other  grounds. 

2.  The  presumption  against  a  railroad  com-  • 
pany  where  an  injury  Is  shown  to  have  been' 
occasioned  by  tbe  running  of  its  cars  applies 
as  well  to  street-railroad  companies  as  to 
others.  Railroad  Co.  v.  Findley,  78  Ga.  311. 
The  erldeace  In  this  case  tsp^  to  sbow  that 
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the  company  was  In  all  essential  respects  dili- 
gent, and,  there  being  sufficient  evldeince  to 
sustain  the  verdict,  and  no  error  of  law  hav- 
ing been  committed,  this  court  will  not  over- 
rule the  discretion  of  the  trial  Judge  In  refus- 
ing to  grant  a  new  trial.  Judgment  affirmed. 


(»  6a.  IM) 

Mcdonald  t.  tuttt. 

Supreme  Gonrt  ot  Oeor^  Jnne  18,  1896.) 

JCDOHENT  BT  DSfACLT. 

The  mere  fact  that  a  declaration  was  not 
filed  in  conrt  the  fall  nomber  of  days  pre- 
scribed law  before  tiie  tenn  to  which  It 
WW  made  returnable,  does  not  render  a  jadg- 
mmt  therein,  taken  bj  default  at  the  next  suc- 
ceeding term,  Toid,  the  defendant  hartng  been 
doly  serred  before  the  appearance  term,  and 
net  having  then,  or  at  any  time  thereafter, 
Hftde  any  objection  to  the  return  of  the  case  as 
stated,  or  any  motion  to  have  It  made  return- 
able to  the  proper  term. 
(Syilabus  by  the  Court) 

EJiTor  from  sniterlor  court,  LlbertT  county; 
Jk.  FsUIjEant,  Judge. 

ActifHi  Iqr  a  J.  McDonald  against  GEhariee 
Tot^.  Jn^mest  for  defendant,  and  plaln- 
tUC  brings  enor.  Berened. 

A.  8.  Way,  for  plaintiff  In  mtof.  Alex.  A. 
£«wrence,  for  defendant  In  error. 

PER  OtJBIAM.    Judgment  reversed. 

ATKINSON,  providentially  absent,  and 
Mt  presiding. 


(N  Ga.  778) 

FLEMING  et  al.  v.  WEST  et  al. 
(Si^reme  Court  of  (xeorgia.    Aug.  18,  1806.) 

OrVORCB  —  SSBVICB  BT  PlTBLIOATION  —  AUUONTi 

Where,  in  a  divorce  case,  service  was  per- 
fected imon  the  respondent,  as  a  nonresident, 
by  pnUication.  a  decree  of  divorce,  rendered 
at  the  first  term  tiiereafter,  setting  apart,  as 
aUmony  for  tiit  wife  and  a  minor  child,  certain 
land  aOeged  to  be  the  property  of  the  husband, 
was,  in  so  far  as  It  affected  the  title  thereto, 
void  as  to  him,  an^  as  to  those  claiming  under 
him  by  a  conveyance  previously  made.  Tlie 
court  had  no  antiiority  or  JuriMiction  to  ren- 
der any  such  decree  at  the  appearance  term.  In 
•o  far,  at  least,  as  the  decree  related  to  all- 
soony. 
CB^nabDB  hy  the  Court) 

anor  from  snpenlw  conrt,  Jackson  coonty; 
N.  lb  HuteUns,  Judge. 

SuH  by  H.  S.  West  and  others  against  Lena 
VtambiK  and  othera.  Judgmoit  for  irialnttffs, 
■■d  defendants  bring  error.  Affirmed. 

Jc^  J.  Strickland  and  Geo.  O.  Thomas,  for 
ptalntues  in  error.  Erwin  ft  Cobb,  BoOt  S. 
Howard,  and  LumpUn  A  Bnmett,  tot  de- 
fendants In  errer. 

SIMMONS,  a  J.  The  exectrtnrs  of  Mrs. 
NIcey  Moon  brought  their  eqtdtable  petition 
in  ttie  superior  court  of  Jackson  comity  to  re- 
cover certain  land  in  that  coun^  from  the 
poesessioii  of  Mrs.  Fleming  and  Mrs.  BeU. 


The  defendants  claimed  Utle  under  a  decree 
rendered  at  the  October  term,  1S73,  of  Cobb 
superior  court.  The  case  was  r^erred  to 
the  Judge  without  a  Jin*y,  and  be  held  that 
the  decree  was  void  for  want  of  jurisdiction. 
To  this  the  defendants  excepted,  and  brought 
the  case  to  this  court 

The  decree  in  question  was  a  decree  for 
allm<my,  rendered  In  a  divorce  case.  The  pe- 
tition for  divorce  was  filed  February  25, 1878, 
and  the  case  was  made  returnable  to  the 
March  term  of  the  count;  but  the  sheriff  re- 
tmned  the  process  with  tiK  entry  that  the 
defendant  was  not  to  be  found  in  the  county, 
and  that  bis  information  was  that  he  was 
not  in  the  state.  An  order  to  serve  the  de- 
fendant by  puhllcaitilon  was  granted,  and  at 
the  next  term  thereafter  the  following  order 
was  pEUBsed:  "Service  in  this  case  having 
been  perfected  by  publication,  it  is  ordered 
that  the  same  stand  for  triaL"  At  the  same 
term  Hie  decree  in  guestilon  was  rendered. 
There  was  no  appearance  or  defeose  by  fhe 
defendant  If  the  defeodamt  in  the  divorce 
case  was  a  resident  of  the  state,  eervlce  by 
publication  was  clearly  insufficient  to  give 
the  court  Jurisdiction;  the  Code  (section  1717) 
providing  that  the  petition  In  such  cases  shall 
be  "served  as  in  oUier  cases,  unless  the  de- 
fendant be  a  non-resident  of  the  state."  If 
be  was  a  uonresldMit  of  the  stsjte,  service 
could  be  made  by  publication.  See  Oode,  H 
1717,  4185.  But  while  s^^ice  of  a  nonresi- 
dent of  the  state  by  publication,  If  made  coa- 
fonnably  to  tbe  statute,  would  be  sufficient 
to  give  the  court  Juitsdlotlon  of  the  defend- 
ant so  far  as  to  authorize  a  decree  for  di- 
vorce, it  has  been  held  that  it  would  not  give 
jurisdiction  so  far  as  to  authorize  also  a  de- 
cree for  alimony;  tOiat  while  the  dCCTee  in 
sDoh  a  case  is  In  rem  in  so  far  as  it  ajljudl- 
cates  as  to  the  marital  status,  yet  if  it  un- 
dertal£es,  as  an  incident  of  the  divorce  pro- 
ceeding, to  deal  with  property  rights  of  the 
defendant  It  becomes  in  that  respect  a  pro- 
ceeding in  personam,  and  although  tt  Is  com- 
petent for  the  leglslajture  to  authorize  tiie 
courts  to  render  a  Judgment  for  alimony  up- 
on constructive  notice,  as  against  ^^tizens  of 
the  state.  It  la  not  competent  to  do  so  against 
nonresidents  of  the  state.  See  2  Blsh.  Mar., 
Dlv.  &  Sep.  8  35  et  aeq.;  Id.  {$  78,  79;  Doerr 
V.  Forsythe,  50  OOiio  St  726,  35  N.  E.  1055; 
Id.,  40  Am.  St  Rep.  70B,  and  cases  cited  in 
notes. 

Whether  the  decree  as  to  allmimy  was  void 
for  want  of  service  or  not,  we  think  it  was 
clearly  so  upon  another  ground.  As  the  law 
stood  at  the  time  the  decree  was  rendered, 
the  superior  court  had  no  authority  or  Jurls- 
dlctl<Hi  to  render  a  Judgment  at  fhe  first  term, 
except  In  cases  expressly  provided  for 
law,  and  a  suit  for  divorce  and  alimony  was 
not  such  a  case.  Code,  H  351&,  M57.  The 
decree  In  questltm,  as  we  have  seen,  was 
rendered  at  the  next  term  after  the  publica- 
tion of  notice.  This  fact  appearing  upon 
the  face  of  the  record.  t^^|^ ^^^[i 
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Its  face,  Told,  and  could  be  attacked  coUat- 
erallr  In  ajxs  court.  Id.  H  3594,  3828.  Jadff- 
meat  affirmed. 

(100  On.  m 

TIMBERLAKE  t.  STATE. 
(Supreme  Court  of  Georgia.    Oct  10,  1806.) 

IDSII  SONAXS— ORAKD  JDHT— WlTaXBSBS— ABATa- 
XSNT. 

1.  Tbe  aceuBed  being  indicted  as  **J.  8.  O. 
Timberlake,"  a  plea  of  misnomer,  alleging  ttiat 
"his  name  was  not  J.  S.  C.  Tlmbeimke,  but 
was  and  is  J.  G.  S.  Timberlake;  that  he  has 
never  been  known  oi  called  by  the  name  of  J. 
8.  0.  Timberiake,  but  was  always  known  and 
called  bj  the  name  of  J.  C.  8.  Timberlake,  and 
by  no  other  name," — was  properly  stricken  oo 
demurrer.  The  transposition  of  the  two  inter- 
oudiate  initials  was  immaterial. 

2:  Where  it  does  not  appear  that  the  accused 
In  a  criminal  case  demanded  or  was  famished 
with  a  list  of  the  witnesses  sworn  before  tiie 
grand  jury,  it  does  not  follow  that  the  names 
of  the  witnesses  Indorsed  upon  the  indictment 
were  all  who  testified  before  the  ^asd  jury  in 
that  case. 

8.  This  belng'sj,  a  plea  in  abatement  filed  in 
•oeh  cufc  and  merely  ailing  that  certain 
perwHU  wnose  names  were  on  the  back  of  the 
mdictment,  and  who  testified  before  the  grand 
ixar,  were  not  required  to  take  the  oath  pre- 
scribed t)j  law,  but  only  sworn  "to  testify  con- 
eeminf  such  matters  as  should  be  inquired  of 
them  ny  the  grand  jury,"  was  insufficient  in 
law,  for  'the  reason  that  it  did  not  negative  the 
ftnding  of  the  indictment  upon  the  evidence  of 
other  witnesses  to  whom  a  lawful  oatii  was 
duly  administered. 

(Syllabus  by  the  GonrtO 

Error  from  dtj  court  of  Bnmswlck;.  BL  O. 
A.tkinson,  Judge. 

J.  G.  S.  Timberlake  was  convicted  ot  an 
aOmMe,  and  brings  error.  Affirmed. 

Voomer  ft  Beynoids  and  F.  B.  Twttty,  for 
plaintiff  in  error.  W.  Q.  Brantley,  BoL  Gen., 
for  thcTStata. 

FBB  OCBIAH.  Judgment  affirmed. 


(UO  Ga.  AT) 

MeDAmSQCi  t.  STATE. 
(Snprone  Gourt  of  G^rgla.    Oct.  18,  1896.) 

EOHIOIDB— TbRBATB— EviDSnCS— laSTBUOTIONa 

1.  In  a  trial  for  murder,  threats  tiy  the  ac- 
eosed  against  the  deceased,  though  made  a  con- 
^erable  period  before  the  homicide,  are  admia- 
dble  in  evidence  for  the  state  as  tending  to 
show  nuUice  on  the  part  of  the  accused;  and 
the  mere  omission  of  the  trial  judge  to  charge 
the  Jury  "as  to  what  weight  they  should  give 
to  the  threats,"  or  "as  to  bow  the  Jury  should 
regard  them  In  their  delibwations,"  is  not  cause 
for  a  new  trial,  the  more  especially  when  the 
accused  was  convicted  of  voluntary  manslaugh- 
ter only,  the  verdict  thus  negativing  any  con- 
clusion that  tlie  killing  was  done  in  malice. 

2.  Where  a  father  and  son  were  Indicted  for 
murder,  and  upon  the  trial  of  the  latter  alone 
he  declared  In  his  sta^ment  to  the  jury,  and 
the  father  also  testified  as  a  witness  in  the 
son's  belialf,  that  tlie  mortal  blow  was  Inflicted 

<lie  faOier,  It  Is  not  cause  for  a  new  trial 
Oat  the  court  failed  to  charge  that,  if  the  son 
hlmsdf  did  the  killing  In  his  own  defense,  or 
under  the  fe^rs  of  a  reasonable  man  that  his 
own  life  was  In  danger,  he  was  jostifled  in  so 


doing.  This  is  so  although  the  evidence  for 
the  state  tended  to  show  tnat  the  mortal  blow 
was  inflicted  by  the  son.  Notwithstanding  this, 
he  cannot  complain  that  the  court  failed  to 
submit  to  the  jury  a  theory  whldi  was  nen- 
tived  not  only  b^'  bis  own  statement,  bnt  by 
the  evidence  which  he  Introduced,  and  asked 
the  jury  to  accept  as  the  real  truth  of  the  case. 

3.  There  was  sufficient  evidence  to  wanant 
the  verdict  which  the  jury  rendered,  and  no 
error  was  committed  at  die  trlaL 

(Syllabus  by  the  Court.) 

Error  from  snperlor  conr^  NewUm  county; 
G.  F.  Gober,  Judge. 

Sanders  McDanlel  was  convicted  of  volon- 
tary  manslaughter,  and  brings  error.  Affirm- 
ed. 

J.  3£  Pace,  E.  F.  Edwards,  and  7.  A. 
Wright,  for  plaintiff  in  error.  W.  T.  Klmsey, 
SoL  Oen.,  and  M.  A.  Oandler,  for  the  State. 

PEB  OUBIAM.    Judgment  afBnned. 


(B8  Ga.  HO) 
RANSOM  V.  WABDIiAW  at  aL 
(Supreme  Court  of  Georgia.   Nov.  2,  iSO^} 
ArPaAX^ASSlOHMBHTS  ow  Ebkob— Pakthbbshif— 
Imsolvbnct. 

1.  Where  a  paper  intended  to  operate  as  ex- 
cepttons  pendente  lite  Is  filed,  ana  redtsa  that 
snch  ana  such  action  bed  been  taken  by  the 
court,  bat  does  not  state  or  set  forth  any  ex- 
ception to  any  ruling  or  decision  of  the  trial 
Judge,  such  paper  cannot  1>e  made  the  tiasiB  for 
the  assignment  of  any  error  in  the  final  bill 
of  exceptioju  filed  by  the  losiag  par^. 

2.  A  partnership,  as  such,  may  be  Inaolvent, 
although  one  or  more  of  the  iadl^nals  com- 
posing It  are  solvent 

8.  The  evidence  warranted  tiie  verdict,  and 
no  cause  for  a  new  trial  andean. 
(Syllabos  by  the  Court) 

Brtw  from  superior  amrt,  Wallwr  cotrnty; 
W.  T.  Tombull,  Judge. 

Action  by  J.  A.  Wardlaw  ft  Go.  and  others 
against  G.  W.  Bansom.  Judgment  for  plain- 
tiffs.  Defendant  brings  error.  Affirmed. 

B.  W.  M.  Glenn,  for  plaintiff  in  error. 
Lumpkin  &  Shattuck,  for  defendants  in  error. 

SIMMONS,  C,  J.  1.  In  the  blU  of  excep- 
tions it  Is  stated  that,  when  the  case  was 
called  for  txlal,  the  defendant  moved  to  dis- 
miss the  case,  on  a  ground  stated,  whicb 
motion  was  overruled,  and  that  to  this  rul- 
ing the  movant  had  made  out  exceptions 
pendente  lite,  and  had  filed  the  same  March 
8.  1896;  and  he  asked  that  the  exceptions 
pendente  lite  be  embodied  as  a  part  of  this 
bill  of  exceptions,  and  that  "the  error  alleged 
therein"  be  corrected.  The  final  bill  of  ex- 
ceptions was  certlfled  December  IS,  1896. 
The  paper  Intended  to  operate  as  exceptions 
pendente  lite  does  not  state  or  set  forth  any 
exception  to  any  ruling  or  decision  of  the 
trial  Judge,  it  states  that,  upon  the  calling 
of  the  case,  the  defendant  moved  to  dismiss 
It,  on  a  ground  stated,  and  that  "said  [de- 
fendant] further  shows  that  said  case  is 
still  pending,  and  that  he  brings  this,  bis  bill 
Of  exceptions.  ^^J^,  t^^e^GTO 
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this  court,  and  praya  tb*  same  be  signed, 
certified,  and  admitted  to  record  as  his  bill 
of  exceptions  i>endente  lite  In  said  cause, 
that  the  same  mnj  be  made  a  part  of  his  bill 
of  exceptions  to  supreme  court  In  said 
cause."  Clearly,  such  a  paper  cannot  be 
made  the  basis  for  the  assignment  of  any 
error  In  the  final  bill  of  exceptions.  The 
law  requires  that  the  decision  complained  of 
and  the  alleged  error  shall  be  plainly  specl- 
fled.  Code.  S  4251.  In  this  paper  it  is  not 
eren  stated  that  the  court  made  any  ruling 
or  decision  upon  the  motion  referred  to.  Hie 
final  bill  of  exceptions,  in  so  far  as  it  relates 
to  the  OTermllng  of  the  motion  to  dismiss, 
cannot  be  considered  Independently  of  the 
paper  above  mentioned.  It  not  only  does  not 
In  ttMlf  contain  a  sufllclent  asslgmnoit  of 
error  upon  the  ruUng  referred  to,  but  was 
not  tendered  and  certified  within  the  time 
required  by  law  for  excepting  thereto. 

2.  The  case  aroM  upon  a  creditors*  petl- 
tton,  under  the  "Insolrent  Tradm*  Act?' 
(Oode,  S  S14ga  et  seq.),  against  a  firm  of 
which  Ransom,  the  plaiutUT  In  error,  was  a 
member;  and,  upon  the  trial  of  the  case. 
Ransom  offered  evidence  to  show  that  at 
the  time  of  the  filing  of  the  petition,  and  at 
an  ttanea  since,  he  was  solvent,  and  smply 
able  to  pay  his  own  Indebtedness  and  that 
of  the  firm;  but  the  court  rejected  the  evl- 
Aence,  and  this  is  complained  of  In  the  mo- 
tkm  for  a  new  trial,  the  movant  insisting 
that  a  firm  Is  not  Insolvent  as  long  as  either 
of  Its  members  is  solvent,  and  that  no  cred- 
ttonf  petition  will  lie  nnlses  the  firm  Is  In- 
solvwit  by  reason  of  the  insolvency  ot  Its 
membws.  Hie  court  did  not  err  in  refusing 
to  admit  such  evidence.  Although  the  part- 
ners, as  Individuals,  may  be  perfectly  sol- 
veni  the  firm,  as  such,  may  be  insolvent 
Drocker  t.  Wtflhouae,  83  Oft.  186,  18f^  8  B. 
B.  40. 

8.  Other  grounds  of  the  motion  tor  a  new 
trial  complain  that  the  court  ^ed  In  ad- 
mlttlng  certain  testimony  over  the  objection 
of  the  defendant,  but  It  does  not  ai^)ear  what 
objection  was  made  to  the  testimony  at  the 
time  it  was  ottered.  It  has  beat  repeatedly 
ruled  that  such  grounds  wUl  not  be  consid- 
ered. Hie  only  other  grounds  of  the  motion 
besides  those  above  mentioned  are  the  gra* 
eral  grounds  that  the  verdict  is  contrary  to 
law,  evidence,  etc.  There  was  sufficient  evi- 
dence to  warrant  the  verdict  and  no  cause 
for  a  Dttw  trial  appeam  Judgment  affirmed. 


UBB  T.  SAVANNAH  GUANO  00. 
(Sapmoe  Coort  of  Geoigla.    Nov.  0,  1896.) 

VtUCDVLIKT  COItVBTANOB  TO  WlFB. 

1.  A  deed  from  an  Insolvent  married  man  to 
Ids  wife,  fonnded  apon  no  other  consideration 
than  a  contract  prerionBly  made  between  them, 
by  the  terms  of  which  she  was  to  perform  the 
ordinary  honsehold  dnticB  of  a  wife,  for  which 
ht  was  to  pay  har  a  stipulated  sum  per  annum, 
Is^  as  to  creditors  of  the  husband  whose  claims 


were  In  existence  at  the  time  of  the  execution 
of  the  deed,  volantary,  and  therefore  void. 

2.  The  present  case,  upon  Its  facts.  Is  abso- 
lutely controlled  h?  the  law  above  announced. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court  Wilkinson  coun- 
ty; John  C.  Hart,  Judge. 

ActJon  by  the  Savannah  Guano  Company 
against  Lee  Bros.  Judgment  for  plalntift.  Ex- 
ecution levied  on  the  property  of  Lee,  and  Mrs. 
H.  E.  Lee  filed  a  claim  therefor.  Judgment 
for  plaintiff,  and  claimant  tnlngs  error.  Af- 
firmed. 

J.  W.  Undsey  and  Estes  &  Jones,  for  plain- 
tiff In  wror.  F,  Obambeta,  tor  def  mdant  in 
error. 

LUMPKIN,  J.  An  execution  in  favor  of  the 
Savannah  Guano  Company,  against  a  part- 
nership composed  of  Lee  and  two  oth^  was 
levied  upon  certain  land,  as  the  property  of 
Lee,  whldi  was  claimed  by  his  wlfe^  The 
property  was  found  subject  &nd  the  claimant 
c(MnplalnB  here  of  the  ovemillng  of  her  motion 
for  a  new  triaL  Although  It  contains  numer- 
ous grounds,  the  case^  upon  Its  merits,  in- 
Ttrives  a  single  question,  vis.  that  indicated  In 
the  first  headnotsi  The  record  discloses  that, 
when  Mr.  and  Mrs.  Jjee  married,  they  owned 
DO  property,  and  were  necessarily  dependent 
upon  their  own  labor  tot  a  8iq>port  Realis- 
ing their  altiiatlon,  and  being  very  properly 
desirous  of  bettering  their  condition  In  life  by 
tlie  accumulation  of  property,  they  consldwed 
and  discussed  between  themselves  the  qnes- 
titm  <tf  dtopenslng  with  hired  servants,  and 
doing  their  own  work,  each  to  bear  a  fate 
share  of  the  burden  common  to  both.  It  was 
obviously  contemplated  that  the  husband 
should  labor  to  procure  for  them  the  neces- 
saries of  life,  and  that  ab«  should  keep  the 
household  and  its  attain  In  order.  ThlB  Is  ex- 
actly what  people  in  their  drcumatances 
ought  to  do,  and  thc^  c<nidiict  was  altogether 
praiseworthy.  It  further  appears  that  they 
altered  into  an  agre^ent  by  the  terms  oi 
which  Mr.  Lee  was  to  pay  Sirs.  Lee  $100  per 
annum  In  consideratltHi  of  bat  consent  to  dls- 
poise  with  servants,  and  her  undertaking  to 
perform  with  her  own  hai^  the  ordinary 
household  duties  devolving  upon  a  wife  In  her 
poBltloo.  niere  was  nothing  wrong  about  tbta 
BgreemMit  ud  If  Mr.  Lee  had  been  able  to  pay 
her  the  stipulated  sum  per  annum,  and  at 
the  same  time  pay  bis  ddCits,  than  would  hare 
heetk  no  dlfflcnlly  about  the  matter.  We  can- 
not however,  bring  ourselves  to  the  condu* 
slon  that  an  agreement  of  this  kind  can  be 
made  effectual  as  against  creditors  of  the  hus- 
band. Mr.  Lee  failed  to  make  the  annual 
payments  to  his  wife  as  agreed:  and,  when 
hte  alleged  Ind^btedneas  to  her  had  so  ac- 
cumulated as  to  amount  to  a  ctmslderable 
sum,  he  ctmveyed  to  her  the  land  now  In  dts* 
pute  In  setUemeot  and  full  eatlsfactloB  ot 
her  entire  dalm.  This  oonveyaace  was  made 
before  the  plaintiff  In  oecutlon  had  obfaUned 
judgment  against  Lee  upon  a  debtuontracted 
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t>y  the  Utter  prior  to  the  settlement  with  bfs 
wife  above  mentioned. 

Under  the  facts  recited,  we  do  not  think 
^B.  Lee  can  maintain  her  claim  to  the  land 
in  controversy.  Notwithstanding  the  passage 
of  the  married  woman's  law  of  1S66,  the  wife 
still  owes  to  the  hosband  the  performance  of 
those  common-law  duties,  and  the  rendering 
of  those  services  which  are  appropriate  to 
their  snrronndlngs  and  circumstances.  If  be 
labors  In  the  field,  in  the  wcHrkshop,  or  else- 
where, for  her  support,  as  Is  his  legal  duty, 
she  cannot  charge  him  for  cooking  his  meals, 
making  or  mending  bis  garments,  sweeping 
the  floors  of  his  house,  milking  the  cow,  or 
for  other  services  of  a  like  kind,  l^eir  da- 
ties  are  correlative,  the  performance  of  hers 
being  no  less  obligatory  than  the  perform- 
ance of  his.  The  bosband  is  not  legally 
bound  to  Bui^rt  his  wife  In  luxurious  Idle- 
ness. If  she  reuses-  to  perform  her  obliga- 
tions, she  forfeits  all  right  to  demand  of  him 
a  support  The  courts  uniformly  protect  the 
husband  In  the  assertion  of  his  lawful  right 
to  receive  the  benefit  of  his  wife's  services. 
Indeed,  it  is  only  upon  the  theory  that  the 
•ervlces  of  the  wife  belong  absolutely  to  her 
husband  that  the  law  allows  him  to  recover 
damages  for  torto  committed  upon  her,  by 
reason  of  which  be  Is  deprived  of  those  serv- 
ices. If  a  husband  without  means  Is  wUUng 
to  take  upon  himself  all  the  burdens,  or  if, 
because  of  the  possession  of  adequate  means, 
he  la  able  to  relieve  his  wife  from  all  forms 
of  drudgery,  It  is,  In  the  first  instance,  some* 
times  commradable,  and,  in  the  latter,  always 
proper,  for  him  to  do  so;  but  the  wife  cannot 
donand  such  an  exemption  as  a  mattw  of 
strict  legal  right  It  must  be  twme  In  mind 
Oi&t  we  are  not  now  dealing  with  the  question 
of  the  husband's  appropriation  of  money  made 
by  bSm  wife  as  earaings  from  work  or  labor 
perfonned  In  q>heres  entirely  outside  of  her 
honBeb(M  duties  and  obligations.  Such  earn- 
ings are  oftentimes  exclusivdy  her  own;  cer^ 
talnly  so  when  her  husband  expressly  con- 
sents to  her  engaging  In  the  occnpa^n  or 
business  from  which  they  are  realized.  The 
present  case  Is  altogether  of  a  dlfTermt  ordw. 
In  reaping  the  benefits  of  his  wife's  services 
In  conducting  in  person  her  household  aflalxa, 
Mr.  Lee  gained  nothing  to  which  be  was  not, 
Independently  of  the  agreement  between 
them,  entttled,  as  a  mattw  of  absolute  right. 
Tbis  Is  none  the  less  true  though  the  services 
she  rendered  may  have  been  prompted  by  af- 
fection and  a  wifely  devotion,  whldi  made 
her  willing  to  save  him  the  expense  of  hiring 
servants,  which  he  would  have  been  willing 
to  Incur  had  she  so  desired.  It  follows  that 
his  alleged  agreement  wlt^  her  did  not 
anunmt  to  a  contract  whldi,  In  any  legal 
sense,  was  based  apon  a  raluable  consid- 
eration. In  cold,  hard  law,— which  we  an 
(Allged  to  enforce,— it  was  ody  a  nudum  pac- 
tum. The  deed  made  In  pursuance  of  this 
i^rreemrait  rested  upon  no  better  fonndatI<m 
than  the  alleged  cootmct  Itself,  and  was 


therefore  purely  voluntary.  We  are  thorough- 
ly satisfied  that  the  rights  of  a  Judgment  cred- 
itor cannot  be  defeated  by  such  conveyance. 
Any  other  conclusion  would  tend  to  a  dis- 
regard and  neglect  of  those  mutual  obliga- 
tions existing  between  married  persons  at 
limited  means,  the  observance  of  which  con- 
tributes so  largely  towards  making  the  honest 
laboring  people  of  this  country  the  bulwarks 
of  its  prosperUjr.  Jodgmoit  affirmed. 


(W  oa.  ns) 

NEW  ENGLAND  MORTGAGE  &  SBCfO- 
EITT  CO.  v.  WATSON; 

(Supreme  Court  of  Geo^la.    Nor.  28,  1880.) 

BxBOnTJOir— GuiHS  bt  Third  Pbrsoh— Attaob* 
HBHT— Levi— Rbtubn— JuDeMSBTS— 
Colljltbbai.  Atta.ce. 

1.  Where  land  was  levied  on  under  an  ex- 
ecQtion  issued  from  a  Judgment  rendered  In  an 
attachment  case  against  a  nonresident,  and  ■ 
claim  filed,  the  daunant  did  not,  by  admittinK 
at  the  trial  of  the  claim  case  that  the  land 
levied  on  was  prima  facie  subject  to  that  ex- 
ecution, necessarily  admit  that  tiie  defendant.  Id 
attachment  was  in  posseaaion  of  the  land  wheo 
the  attachment  purported  to  have  been  levied, 
or  that  the  alleged  levy  of  that  process  was 
valid  and  legal. 

2.  In  audi  case  it  was  the  claimant* a  right  to 
attack  as  void  the  judgment  r«idered  In  the  at- 
tachment ease  by  showing  that  there  had  qct- 
er  been  a  legal  levy  of  the  attachment  itself. 

3.  An  entry  by  the  sheriff  won  an  attach- 
ment sued  out  against  a  nonresident  of  this 
state,  stating  In  substance  that  the  officer  had 
levied  the  attachment  upon  certain  described 
lantL  and  containing  nothing  else  except  the 
words,  *Tenant  in  possession  notified  this  day 
tn  writing,"  did  not,  without  more,  constitute 
a  valid  levy  of  the  attachment,  so  as  to  give 
the  court  to  which  the  attachment  was  return- 
able jurisdiction  to  enter  a  Judgment  thereon 
against  the  defendant  tn  attachment,  the  lat- 
ter nevCT  having  appeared  or  made  d^eose  to 
the  action,  and  it  not  appearing  that  he  had 
been,  either  In  person  or  by  tenant,  in  posses- 
sion of  the  land.  A  Judgment  thus  rendered 
was  void,  and  open  to  coUateral  attack. 

(Syllabos  by  the  Court) 

Error  from  snpwlOT  conr^  Lee  coanty;  W. 
H.  Fish.  Judge. 

Execution  In  favor  of  the  New  England 
Mortgage  Jk  Security  Company  against  Sam- 
uel Scmtchlns  was  levied  on  property  claim- 
ed by  J.  F.  Watson.  From  a  Jndgment  in  fa- 
vor of  claimant,  plalntUt  brings  saox.  Af- 
firmed. 

Anderson,  Felder  &  Davis,  for  plaintiff  In 
error.  A.  Fort  and  J.  F.  Wataon*  for  defend- 
ant in  error. 

SIMMONS,  G.  J.  An  execution  issuing 
from  the  superior  court  of  Gwinnett  county 
In  favor  of  the  New  England  Mortgage  & 
Security  Company  against  Samuel  Scratch- 
Ins,  It  being  a  s^eral  execution  against 
Scrotchlns,  and  also  special  against  certain 
land  In  Lee  county,  based  on  a  Judgment  of 
March  2,  1891,  was  by  the  sheriff  of  Lee 
county  levied  on  said  land  as  the  properly  of 
Scrntchlns,  and  a  claim  waa  Interposed  by 
Watson.   Upon  trial  the  dajmant  aasnmed 
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the  bnrden  of  proof  by  admitting  that  the 
land  levied  on  was  prima  facie  subject  to 
plaintUTs  fi.  fa.,  and  should  be  so  found,  un- 
less claimant  should  succeed  In  showing  that 
It  was  not  subject.  Claimant  introduced, 
among  other  things,  a  certified  copy  of  at- 
tachment proceedings  in  favor  of  plalntifC 
against  def raidant,  Instituted  In  Gwinnett  su- 
perior court,  attachment  having  issued  upon 
the  ground  that  defendant  resided  without 
the  state  of  Georgia.  It  was  admitted  that 
the  defendant  had  never  resided  In  Gwinnett 
county,  and  had  no  property  situated  there- 
in. An  entry  upon  this  attachment  showed 
what  purported  to  be  a  lery  of  It  in  Lee 
connQr  by  the  sherUf  thereof  upon  the  land 
above  mentioned,  and  written  notice  to  ten- 
ant in  possession;  the  entry  being  dated  Au- 
gust 11,  1890.  The  plalntlfr  objected  to  the 
Introduction  of  the  certified  copy  on  the 
grounds  that  the  same  was  Irrelevant;  that 
claimant,  having  assumed  the  burden  of 
proof,  could  not  attack  the  attachment  pro- 
ceeding; and  that.  If  this  proceeding  was 
trregular,  It  was  voidable,  not  void,  and  could 
not  be  attacked  collaterally  by  claimant. 
The  objections  were  overruled,  and  to  this 
mllng  plaintiff  excepted.  Claimant's  coun- 
sel moved  to  dismiss  the  levy  because  the 
entry  of  levy  did  not  show  the  amount  of  the 
Interest  of  defendant  in  the  property  levied 
upon,  and  did  not  show  that  defendant  had 
any  Interest  whatever  in  the  property;  that 
la,  did  not  contain  the  recital  "levied  on  as 
the  defendant's  property."  Tbe  court  sus- 
tained the  motion,  and  to  tbia  ruling  the 
plaintiff  excepted.  In  a  note  the  Judge 
states:  "Plaintiff's  fl.  fa.  was  not  based  up- 
on a  general  jndgment,  but  upon  the  special 
Judgment  in  attachment  obtained  by  vlrtne 
<tf  tbe  foregoing  levy." 

1.  It  was  argued  before  us  that  the  claim- 
ant, by  admitting  at  the  trial  of  the  claim 
case  that  the  land  levied  on  was  prima  facie 
subject  to  tbe  plaintiff's  fi.  fa.,  admitted 
that  the  defendant  In  attachment  was  In  pos- 
session of  the  land  when  the  attachment 
purported  to  have  been  levied,  and  that  the 
leTy  of  that  process  was  valid  and  legal. 
We  do  not  agree  with  counsel  In  this  conten- 
tion. The  claim  was  agalntrt  the  levy  of 
the  execution,  and  not  tbe  levy  of  the  attach- 
ment; and,  if  the  defendant  in  execution 
was  In  possession  of  the  land  after  the  rw- 
dltlon  of  tbe  Jndgment  In  the  attachment 
case,  this  fact  would  put  upon  the  claimant 
the  onns  of  showing  title  In  himself;  but  tbe 
claimant's  admission  at  the  time  of  the  trial 
of  the  claim  case  that  the  land  was  prima 
facie  subject  to  the  execution  did  not  neces- 
sarily go  further  back  than  the  state  of  af- 
fairs existing  when  the  eEecutlon  was  lev- 
led,  and,  of  course,  therefore  did  not  bind  the 
claimant  as  an  admission  that  he  was  In 
possession  when  the  attachment  was  levied, 
or  tbat  the  attachment  was  valid. 

2.  This  court  has  settled  tbat  a  claimant 
may  attack  an  execution  for  any  reason 
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which  the  defendant  In  execution  could  nrge 
against  It  at  the  time  of  the  trial  of  tbe  claim 
case.  Robinson  v.  Schly,  6  Ga.  529;  Brad- 
ford V.  Water  Lot  Co.,  58  Ga.  2S3.  See,  also, 
Home  V.  Powell,  98  Ga.  639,  15  3.  B.  66&  If 
the  Jndgment  was  void  because  the  defend- 
ant In  the  Judgment  had  never  had  his  day 
In  court,  the  defendant  could  make  tbat 
point  at  any  time;  and  so  could  the  claimant 
8.  The  levy  of  tbe  attachment  was  bad  be- 
cause it  did  not  show  that  the  land  bad  ever 
been  seized  as  the  property  of  the  dtfoid- 
ant  In  attachment  As  It  did  not  st^te  that 
he  was  1*>  possession,  the  words  '*tenant 
In  possession"  did  not  necessarily  relate  to 
the  defendant  In  attachment;  and  under  the 
decision  of  this  court  in  Smith  v.  Brown,  96 
Ga.  274,  28  S.  E.  849,  there  was  not  as  to 
him,  a  valid  seizure  of  tbe  property.  Tbe 
defendant  never  having  appeared  or  made  ' 
defense  to  the  action,  and  It  not  appearing 
that  he  had  been,  either  in  person  or  by  ten- 
ant In  possession  of  the  land,  the  court  to 
which  the  attachment  was  returnable  was 
without  jurisdiction  to  enter  a  Judgment 
thereon  against  the  defendant  In  attachment; 
and  the  judgment  thus  rendered  was  void, 
and  open  to  collateral  attack.  Code,  S>  359f, 
3828.  At  the  time  the  case  Just  dted  was 
decided,  we  overlooked  the  act  of  December 
20,  1880,  "to  provide  when  attachment  Hens 
oa  realty  shall  take  effect  ss  against  third 
persons"  (Acts  1890-91,  vol.  1,  pp.  208,  20^. 
Consequently,  the  expression  used  by  Jnsttcs 
Lumpkin  on  page  278,  96  Ga.,  and  page 
861,  23  S.  m,  "There  Is  no  snch  proTtMon  for 
making  a  public  record  of  the  levy  of  at- 
tachments," was  inadvertent  and  was,  of 
course,  not  accurate,  In  the  sense  that  there 
had  been  no  legislation  at  all  with  reference 
to  entering  levies  of  attachments  upon  public 
dockets.  But  we  do  not  now  think  the 
above-cited  act  of  1880  was  Intended  to  ren- 
der tbe  entry  upon  a  docket  of  tbe  levy  of 
an  attachment  upon  realty  operative  as  a 
constructive  seizure  of  the  property,  so  far 
as  affected  the  defendant  In  attachment  Its 
declared  purpose,  as  expressed  both  In  Its  ti- 
tle and  in  Its  body,  was  simply  to  provide 
when  attachment  liens  on  realty  should  take 
effect  as  against  third  [>erson8;  and,  In  or- 
der  to  leave  the  matter  absolutely  free  fnxo 
all  doubt  as  to  the  rights  of  both  the  plain- 
tiff and  defendant  in  attachment  It  nn- 
eqnlvocally  provided  "that  nothing  In  this 
act  shall  be  construed  to  affect  the  validity 
or  force  of  any  attachment,  as  between  the 
parties  thereto."  In  view  of  this  provision. 
It  could  not  have  been  Intended  tbat  an  entry 
of  the  levy  of  an  attachment  upon  the  docket 
should  operate  as  constructive  notice  to  the 
defendant  in  attachment  that  his  land  had 
been  seized.  All  his  rights  in  the  premises 
were  left  untouched  and  unaffected  by  this 
act  They  remained  as  if  It  had  not  been 
passed  at  all,  and  therefore  the  reasoning 
of  the  opinion  In  Smith  Brown  stands 
good,  notwithstanding  the  Inaccara^qE  abov* 
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pointed  out  On  page  279.  96  Oa.,  page  8(0, 
23  8.  B.,  this  Sftme  Inaccnracr  is  repeat- 
ed, 8o  far  as  the  langnage  of  Justice  Lump- 
kin may  be  understood  as  Intending  to  con- 
vey the  Idea  that  there  had  been  do  legisla- 
tion OB  the  anbject  of  entering  attachment 
terles  on  execntkm  dockets.  He  said:  *'Ai 
to  levies  upon  land  onder  writs  of  attach- 
ment, there  la,  as  stated  above,  no  provi- 
sion (as  in  the  case  of  executions)  for  ren- 
dering the  oonstmctlTe  seizure  complete  b7 
an  entry  upon  a  docket  kept  for  public  in- 
spection. Such  a  provision  could,  of  course, 
have  been  made;  and.  If  It  had  been.  It 
would  not,  perhaps,  be  necessary  for  the  offi- 
cer to  enter  upon  the  land  at  all,  but  the 
entry  of  this  levy  upon  the  process  and  upon 
the  public  docket  might  suffice."  We  think, 
however,  that  the  real  conclusion  sought  to 
be  expressed  In  the  words  Just  quoted,  vis. 
that  there  was  no  provision  for  rendering 
{relatively  to  defMidants  In  attachment)  **the 
constructdve  selmre  cmuplete  by  an  entry 
upon  a  docket  kept  for  public  Inspection," 
was  correct,  notwithstanding  the  fact  that 
the  act  of  1890  was  then  In  force.  It  will  be 
observed  that  at  best  it  was  only  intimated 
that  an  entry  of  a  levy  upon  a  public  docket 
under  a  statute  might  suffice  as  notice  of  the 
levy  to  the  defendant  In  attachmrait  It  was 
not  stated  Ifliat  It  would  suffice  for  this  pur- 
pose, and  we  are  clear  It  cannot  do  so  whai 
ttie  statute  Itself  most  plainly  declares.  In 
effect,  that  nothing  It  contains  shall  alfect 
tbe  rights  of  the  defendant  In  attachment. 
Jodgnunt  afflnned. 


{»  Oft.  MB) 

liBWIS  V.  SMITH  et  at 
(SapxoM  Gowrt  of  Georgia.    Nov.  80,  189ft.) 
OLaaas  or  Oouar— Fowbus— Jodombiit— Doa- 

UAKOT. 

1.  niongh  clerks  of  the  saperlor  court  have, 
under  secuou  268,  par.  2,  of  the  Oode,  express 
authority  "to  receive  the  omoQDts  of  all  costs 
due  In  the  court  of  which  they  are  clerks," 
tiiey  are  not  officers  authorized  by  law  "to  ex- 
ecute and  return"  executions;  and  conseqaent- 
ly  a  mere  entry  by  a  clerk  upon  an  execution, 
acknowledging  that  -he  had  received  the  costs 
due  thereon,  will  not  suffice  to  relieve  from 
dormancy  the  Judgment  i^n  which  the  execu- 
tion Is  based. 

2l  HiIs  case  dUE^  from  that  of  Oholston  v. 
(VEeUey.  7  8.  B.  107,  KL  Ga.  10,  In  which  it 
was  held  that,  where  a  receipt  for  costs  was 
entered  upon  an  execntioo  by  a  Justice  of  the 
peace,  tiie  date  of  audi  receipt  would  constitute 
a  new  point  from  which  the  statute  as  to  Aoi- 
mancy  would  be^  to  run.  A  Jastice  of  tiie 
peace  la  a  collecting  officer  liable  to  role  as 
sudi;  and,  while  a  clerk  would  be  lubject  to 
rule  for  nonparment  of  costs  actually  collected 
by  him,  he  conid  not  be  mled  for  a  failure  to 
collect.  T^e  doctrine  of  the  Gholston  Case, 
as  to  this  point,  should  not  be  extended. 

8.  A  Judgment  cannot  be  saved  from  dormau- 
C7  by  maung  upon  the  execution  a  nunc  pro 
tunc  entry  of  a  levy  alleged  to  have  been  made 
at  a  time  when  uie  Judgment  was  not  dor- 
mant. 

4.  The  mere  tad  tiiat  a  defendant  In  ezeca- 
tion  made  partial  payments  of  the  Judgment 
debt  to  the  plaintiff  m  execution,  and. took  re- 


ceipts therefor  from  the  latter,  which  were  not 
entered  upon  the  execution,  did  not  aospend 
the  running  of  the  statute  aa  to  dormancj; 
nor  la  the  mnning  of  this  statute  affected  bf 
the  death  of  a  defendant  In  execution. 
(SyUabttS  by  the  Court) 

Bnor  fEom  superior  oomt,  Jasper  county; 
John  Ol  Hart,  JvOge. 

Otmtroversy  betwe«  J.  L  Lends,  axecntor, 
and  J.  H.  Smltb  and  others,  execntMS.  Tnta 
a  Judgment-  tor  the  lattMr»  the  former  brings 
error.  Affirmed. 

J.  a  Key  and  J.  W.  Preetoo,  for  plaUitiff 
lo  error,  F.  Jordan,  for  defendants  In  erm. 

LUMPKIN,  3.  Tbte  case  turned  nptm  the 
question  whether  or  not  an  execntlim  Issued 
from  a  superior  court  was  dormaiit.  In  our 
opinion,  the  trial  Judge  correctly  h^  that  it 
was  so. 

1-2.  Among  other  things,  It  was  claimed 
that  the  execution  was  saved  from  dormancy 
by  an  entry  thereon  made  by  the  clerk  of  the 
superior  court,  acknowledging  the  receipt  (tf 
the  clOTk's  and  sheriff's  costs.  If  ttria  entry 
could  properly  be  treated  as  one  made  by  an 
officer  authorized  by  law  to  "execute  and  re- 
turn" the  process,  the  execution  would  not 
be  dormant.  We  do  not  think,  however, 
clerks  of  the  saperlor  courts  are  such  offi- 
cers. Although,  under  section  268,  par.  2,  of 
the  Oode,  they  have  authority  to  "receive  the 
amounts  of  all  costs  due  in  the  court  of  which 
they  are  clerks,"  tiiey  are  not  ooQectlng  of- 
ficers. They  have  no  authority  to  levy  execu- 
tions, and  we  know  of  no  statute  requiring 
any  "actings  and  doings"  on  their  part  with 
reference  bo  tiie  enforcement  ot  1Mb  form  of 
process,  or  bnposbig  upon  them  any  duty  as 
to  making  "returns"  concerning  the  same. 
If  a  party  voluntarily  pays  to  ttie  derk  the 
costs  due  upon  an  exetntlon,  he  may  law 
fully  receive  Che  money,  and  there  Is  no  Im- 
propriety In  his  entering  the  fact  of  such 
payment  upon  the  execution;  but  still  his  en- 
try cannot  properly  be  regarded  as  that  of  an 
officer  like  the  sheriff,  who  is  specially  char- 
ged with  the  duty  of  executing  and  returning 
the  process.  Tbla  court,  In  the  case  of  Ohol- 
ston V.  0*KelIey,  81  Ga.  19,  7  8.  B.  107.  held 
that  a  receipt  for  fjosts  Altered  upon  an  ,exe- 
cution  by  a  Justice  of  the  peace  was  such  an 
entry  as  would  oonetdtute  a  new  po4nt  from 
which  the  dormancy  statute  would  begin  to 
run,  but  that  ruling  was  put  expressly  npoD 
the  ground  thait  a  Justice  of  the  peace  was, 
by  law,  made  a  collecting  officer,  and  liable 
to  rule  for  a  failure  to  collect  This  Is  not 
true  as  to  clerks  of  the  superior  court  While 
they  might  be  ruled  with  reference  to  costs 
actually  collected  by  them,  they  could  not  be 
ruledforamerefallureto  collect  Wetfalnkthe 
Gholston  Oase  goes  far  enough  In  the  direc- 
tion indicated,  and  are  not  Inclined  to  further 
extend  Ha  application. 

3.  Another  effort  was  made  to  save  from 
dormancy  the  executkm  with  which  we  are 
now  deallngf     endeavoring  to  obtain  an  or- 
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dor  anthflrtotag  and  dlfwUng  a  iharUf,  who 
hmd  gfmt  out  of  office,  to  make  upoa  the  exa- 
cntten  a  amtc  pro  time  mitrj  ot  a  levy  al* 
Iflged  to  lUTe  been  made  1^  him  at  a  time 
wben  he  waa  In  office,  and  when  ttia  Judg- 
ment waa  not  donnant  The  trial  court  waa 
of  tbe  opinion  tbai,  ooncedlng  the  facts  to 
he  aa  stated,  an  entir  o<  thti  Und  would  not 
accomplish  ttie  deatared  and.  This  waa  nn- 
QDeaUonablr  ttie  oocreet  Ttow  to  take  of  the 
matter.  Nnnc  pro  tunc  entries  upon  ezecn- 
ttona  doobtleaa  may,  for  a  pioper  pupose, 
oftentimes  be  made;  bat  tSsej  would  be  en- 
tirely nnaralllns  aa  a  meana  of  aaTlng  from 
dormancy  an  execution  whlt^  had  already 
kMt  Its  llou  Snch  oitries  only  as  are  actu- 
ally made,  not  eneh  aa  might  or  ought  to 
hare  been  made,  -win  save  an  ececntlon  from 
dormancy.  Aa  to  this,  the  language  of  our 
statute  Is  plain  and  nnequlrocal.  By  Its  ex- 
press terms,  the  executtoo  becomes  dormant 
If  **»errm  years  hare  expired  fmn  the  Ume 
of  the  last  ratry  icpon  the  execution  made  by 
an  officer  authorised  to  execute  and  return 
the  same."  Omission  to  make  plotter  entries, 
wfUiln  the  time  prescribed  by  law,  Is  prac- 
tically what  renders  an  execution  dormant 
After  the  time  limited  has  wtaoUy  expired,  the 
plaintiff  In  execution  cannot,  by  entries  nunc 
pro  tunc  or  otherwise,  def  eel  the  opemtlon 
of  the  statute. 

4.  The  mere  makdng  of  partial  paymeaats 
on  the  Judgment  debt  to  the  plaintiff  In  exe- 
cution, and  ta.klng  receipts  for  the  same  writ- 
ten on  SQjiarate  pieces  <^  paper,  with  no  cor- 
respondtag  entry  on  the  execution,  cannot, 
of  coarse,  suspend  tiie  running  ot  the  statute. 
Nor  can  the  'death  of  a  defendant  in  execu- 
tion affect  4he  question  of  dormancy.  Not- 
wtthstanfflng  Koch  death,  the  execution  may 
be  levied  upon  any  i»t>perty  belonging  to  the 
estate  of  the  deceased,  wliether  there  has  or 
has  not  been  administration  thereon;  or,  If 
the  deceased  leaves  no  visible  assets,  the  ex- 
ecution can  be  kept  alive  by  proper  and  time- 
ly enrtrles  of  nuUa  bona.  Judgment  affirmed. 


(W  o*. 

soTrmnRN  by.  oo.  t.  baston. 

(Supreme  Court  of  Georgia.    Dec  17,  1886.) 

BAXUOADS— 3fA.aTIR  AITD  SSBVAHT — ^NXOLIGBKCB. 

1.  Negligence  on  the  part  of  an  employ^  of 
a  lalliau  company,  which  In  no  way  con- 
tributes to  injuries  received  by  him  In  cottse- 
qoence  ot  Its  negllrence,  will  not  preTent  a 
recovery  by  the  employfl  for  such  iojuries. 

2.  There  being  In  the  present  case  affirma- 
tive evidence  warranting  a  finding  that  the 
plalntUTs  Injaries  ■  were  caused  by  the  negli- 
gence of  the  defendant  company,  he  waa  en- 
titled to  recover,  aniess  his  own  negligence  in 
violating  the  company's  roles  contributed  to  the 
catastrophe  by  whioi  the  injaries  were  occa- 
sioned. The  question,  whether  his  disobedience 
of  thoae  rales  did  so  contrlbnte  was  fairly  snb- 
ndtted  to  the  jary,  and  this  court  cannot.  In 
view  of  the  entire  evidmee,  andertake  to  say 
that  dieir  finding  npon  tUs  qaeatlon  was  wrong. 

S.  No  new  Qnesuon  of  law  is  presented,  and 
there  was  oo  error  ledniring  a  new  trial. 
(ByUahes  by  the  Court) 


Xrror  from  superior  court;  0]ynn  oonntr; 
J.  I*.  Bwea^  Judge. 

Aetloo  by  W.  H.  Beaton  against  the  South- 
ern Ballway  Company.  Tiom  a  Judgment 
f  iw  K^alntifl,  defendant  hiiDgB  srrw:  Af- 
firmed. 

Ooodyeor  A;  Kay,  for  ^aizitUC  In  error. 
Bymmee  &  Bennet;  for  defendant  in  error. 

LUMPKIN,  J.  The  law  aa  annoimced  In 
the  headnotes  will,  most  probably,  be  accept- 
ed as  sound  without  serious  question.  If 
there  is  any  doubt  about  the  cotrectnesa  of 
our  decision  in  this  case,  it  arises  upon  an 
appUcatkm  of  the  law  to  the  facts.  The 
brief  of  evidence  is  veiy  voluminous,  and 
there  is  more  or  leas  conflict  in  the  teetlmony. 
We,  of  course,  waCe  constrained  to  accept 
that  version  of  It  most  favorable  to  tlie  plalUr 
tiff,  because  the  Jury  found  for  him.  This 
being  so,  we  ccncluded,  aftrar  long  and  anx- 
ious deliberation,  that  the  verdict  could  law- 
fully stand,  and  therefore  ought  not  to  be  set 
aside  by  a  reviewing  court  It  Is  obvious 
from  this  brief  statement  that  aa  elaborate 
discussion  of  the  evldoice  conld.  In  no  event, 
be  profitable.  A  case  which,  like  this,  de- 
pends upon  its  own  peculiar  facts,  cannot  be 
valuable  as  a  precedent  It  might  well  be 
permitted  to  go  without  an  oplniim,  and  what 
Is  here  said  Is  simply  Intended  aa  the  ^iisea- 
alon  of  our  reasons  for  not  writing  a  full  and 
complete  cm.  Judgmoit  affirmed. 

(100  Qa.  m) 
MADDOX  et  al.  v.  WlXm 
(Supreme  Conrt  of  Georgia.    Jan.  21,  1897.) 
Cbbtiorui— Whsh  Libs. 
Where  a  claim  esse  in  a  jnstice's  eonrt 
was  dismissed  by  the  justice  because  the  claim 
was  not  filed  In  time.  It  appearing  without 
contradiction  that  the  cuum  waa  filed  after  the 
time  the  proper^  waa  to  have  been  sold  ao- 
cordtng  to  the  advertisement  of  the  constable, 
certiorari,  and  not  appeal,  was  the  remedy  for 
the  cliUmant    Small  v.  Sparks,  68  Oa.  746; 
Rogers      Bennett,  S  a  E.  600,  78  Oa.  707; 
Hall  r.  CarlUle.  18  S.  E.  288, 82  Ga.  81& 
(Syihibos  by  the  Court) 

Error  from  superior  court  Fattm  county; 
J.  H.  Lumpkin,  Judge. 

George  O.  Wltte  obtained  Judgment  against 
(me  Hardee;  and  J.  J.  A  J.  B.  Maddox,  on  lery 
of  execution,  filed  a  daim,  which  waa  dla- 
mlseed,  and  claimants  appeal.  Witte  txought 
COTUoiarl,  which  waa  sustained,  and  datan- 
ante  bring  error.  Affirmed. 

The  following  Is  the  official  report: 
On  September  14. 1894,  Witte  obtained  Judg- 
ment against  Hardee  In  a  justice's  conrt  and 
thereupon  an  execution  waa  lasued  Oetobor  1, 
1881.  which,  on  October  9, 1884,  was  levied  by 
a  constable  upon  a  horse  and  wagon,  and  the 
same  was  advertised  to  be  sold  on  October  'J2, 
1884.  On  October  10th  a  forthcoming  btrnd 
waa  executed  and  delivered  to  the  constable 
by  Hardee  and  J.  J.  &  J.  B.  Maddox  aii  prin- 
cipals; wh«%upon  the  properly  under  lend^ 
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«u  delivered  Into  tiietr  possession.  No 
daJm  affidavit  or  daim  bond  was  d^vered 
to  the  constable  b7  any  one  nntll  after  Octo- 
ber 22,  1894,  nor  was  any  claim  filed  by  tlie 
Maddoxea  until  December  6, 1894,  when  they 
filed  ft  dalm  affidavit  and  bond.  On  FeSmi* 
ary  8, 1886^  tUs  dalm  came  on  to  be  heard  be- 
fore tibe  Justice,  and,  on  motkm.  tHe  claim  was 
dlamlBsed,  on  the  sronnd  that  It  was  filed  too 
lat&  At  this  hearing,  a  tnlt  commraced  on 
November  5, 18M,  upon  the  fwUicomlng  bond 
already  mentioned,  and  the  bcnid  itaeU.  were 
<^ered  In  evidence.  On  February  U,  '1895, 
the  Maddo^a  appealed  the  caae  to  a  Jvrj  in 
the  Jnstlce'a  coort;  and  oa  tbe  26th  of  that 
month  the  case  was  called  for  trial  on  appMl. 
A  motirai  was  made  for  the  Justice  to  dismiss 
tbe  levy  for  want  of  prosecution,  which  mo- 
tion  was  sustained,  and  the  case  not  allowed 
to  go  to  the  Jury;  whereupon  Wltte's  cntlorarl 
was  sustained,  on  the  groond  that,  the  claim 
having  been  dismissed  because  filed  too  late, 
certiorari,  and  not  appeal,  was  the  remedy 
for  the  claimants. 

Maddox  &  Terrell,  for  plalntlfTs  In  oror.  O. 
B.  Reynolds,  for  defendant  In  error. 

PBB  OURIAM.   Judgment  affirmed. 


{u  oo.  m) 

UrSIO  et  al.  V.  BARBfi»R. 

(Supreme  Court  of  Georgia.    Dec.  17,  1896.) 

loSTIOBB  OF  THB  PbaCI— JOBIBDICnOH— TBBBPAM 
— Affsau 

L  A  flffoceeding  Instituted  onder  section  4072 
of  the  Code  for  the  purpose  of  ejecting  an  al- 
leged  intmder  from  land  cannot  be  made  the 
bans  of  a  trial  before  a  justice  of  the  peace 
and  a  jury  aa  In  eases  of  forrible  entry  and  de- 
1mln«r,  arising  under  section  4085.  Such  a 
trial .  U  coram  non  Jodlce,  and  its  result  a 
naUlty. 

2.  Althou^  the  present  case  was  argaed  here 
by  counsel  for  the  plaintiff  In  error  (there  he- 
Ina  no  appearance  contra)  aa  If  it  had  originat- 
ed under  tiie  latter  section,  the  record  dis- 
poses that  the  trial  before  the  magistrate  and 
the  jury  was  had  upon  "an  affidavit  brought 
to  eject  [the  defendants]  as  Intruders,"  resnlt- 
ing  In  a  verdict  finding  toe  defendants  goil^ 
of  fordble  entry  and  detainer,  and  that  judg- 
ment was  entered  accordingly.  Upon  certio- 
rari thia  verdict  and  judgment  were  affirmed  by 
final  judgment  of  nie  superior  court.  Beta, 
that  this  was  error.  The  judge  oagfat,  hi  the 
first  Instance,  to  have  refused  to  sanction  the' 
petition  for  certiorari. 

(Syllabus  by  the  Court) 

Error  from  supertor  court,  AppHiv  county; 
J.  L.  Sweat,  Judge. 

Action  by  J.  M.  Barber  against  E.  J.  Music 
and  others  In  justice  court  There  was  a 
Judgment  for  plaintltT,  wblcb,  on  certiorari, 
was  affirmed  by  the  superior  court,  and  de- 
fadants  bring  oror.  Reversed. 

O.  J.  Holton  ft  Son,  for  plaintiffs  In  error. 
T.  A.  Parker,  for  defendant  in  error. 

SIMMONS,  0.  J.  It  appears  from  the  rec- 
ord that  tbe  plaintiffs  In  error  were  tried  In 
a  m^strate's  court  upon  "an  affidavit 


brought  to  eject  [them]  as  Intruders,"  and 
that  tbe  trial  resulted  In  at  verdict  findlag 
them  guilty  of  forcible  oitry  and  detain- 
er, npon  which  Judgment  was  entered  ac- 
cording. Upon  certiorari  this  vordlet  and 
Judgment  were  affirmed  by  final  Judgment 
of  tbe  superlOT  court  l%e  prorlsloiu  at 
the  Code  which  authorise  tiie  summary  ejec* 
tion  of  Intruders  from  lands  upon  affida- 
vit made  fw  that  purpose  will  be  found  la 
section  407!^  and  the  procee^ng  therein  pro- 
vided for  is  a  very  different  one  from  the 
proceeding  In  cases  of  forcible  entry  and 
detainer,  itrovlded  for  In  section  4066.  In  a 
proceeding  under  the  tagmet  sectliKi,  where 
there  la  a  contest  on  the  part  of  the  person 
sought  to  be  ejected,  the  Issue  may  be  tried 
by  the  superior  court  (section  407^  or  by  the 
county  court  (section  296;  Durden  v.  <3ad[, 
04  Ga.  278,  21  &  E.  eSl),  but  a  Justice's  court 
has  no  Jurisdiction  to  deal  with  the  matter. 
The  case,  it  is  true,  was  argued  In  this  court 
by  counsel  for  the  plaintiffs  In  error  (there 
being  no  appearance  for  the  defendant  In  er- 
ror) as  If  It  had  originated  under  the  latter 
section,  but  we  must  be  governed  1^  the 
record,  from  which,  as  we  have  seoi.  It  ap- 
pears that  tbe  case  originated  under  the  ssc- 
Uon  first  cited.  Clearly,  a  proceeding  Inatl' 
tuted  under  that  section  could  not  be  made 
the  basis  of  a  trial  before  a  Justice  of  the 
peace  and  Jury  as  In  cases  arising  under  the 
other  section  referred  ta  Such  a  trial  Is 
coram  non  Judlce,  and  Its  result  a  nullity; 
and,  consequently,  the  Judge  of  tbe  superior 
court  ought  not  to  have  entertained  the  peti- 
tion for  collorari,  but  on^t,  In  the  first  hi- 
stance,  to  have  refused  to  sanction  the  peti* 
tion.  The  Judgment  of  the  court  below  Is 
therefore  reversed.  See  Pope  v.  Jones.  TO 
Ga.  488,  4  8.  B.  860.   Judgment  reversed. 


(M  Oa.  'S 

CHURCHMAN  et  al.  v.  ROBINSON. 
(Supreme  Court  of  Georgia.    Dec.  17.  1S90.) 

Oakkishhbkt  —  PftoTEcTios  or  GAaxisHaa— 

Paiment. 

LA  garnishee  who,  in  his  answer,  admits 

an  indebtedness  on  open  account  to  a  debtor 
whose  effects  are  sought  to  be  reached  by  the 
garnishment  will  not,  as  against  a  tlilrd  per- 
son who  is  true  owner  of  such  account  be 
protected  by  a  judgment  rendered  in  the  gax- 
nlsfament  proceeding,  if,  at  the  time  of  aiuwer- 
Ing,  the  garnishee  knew  the  account  actually 
belonged  to  auch  third  person,  or  had  knowl- 
edge of  facts  naturally  suggesting  an  inquiry 
which  would  easily  have  led  to  a  discovery 
the  truth. 

2.  The  briagtng  of  an  action  upon  an  open  a^ 
count  by  the  owner  thereof  against  the  persoa 
liable  theretHi  revokes  an  oral  consent  prerloas* 
ly  given  by  the  former,  that  the  Utter  mi^t 
pay  the  amount  doe  upon  such  account  to  an- 
other; and  the  revocation  is  effectual  to  stop 
payment  under  the  oral  consent  If  tiie  deftad- 
ant  in  the  action  is  served  before  he  has  at> 
tually  paid,  or  has  become  legally  bound  to 
pay,  the  person  for  whose  bmeflt  tiw  consent 
was  giveo. 

8.  The  Judge,  In  admitting  evidence  whldi 
the  supreme  court  had  rnled^waa  admlsstble  is 
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the  identlcBl  ease  oa  trial,  onght  not  to  ow 
exprenloaa  calculated  to  weaken  the  effect  of 
BQch  eridence,  or  state  his  (minion  that  it  waa 
irrelerant,  notwftbstaadlofir  uie  decision  of  the 
■upreme  court  to  the  cootraiy.  In  some  in- 
stances his  so  doing  would  be  cause  for  a  new 
trial,  but  under  the  faetf  In  the  present  case  it 
is  not. 

4.  The  Terdlet  was  In  accord  with  the  sui>- 
Btantial  Justice  of  the  case,  and  there  was  no 
error  reqairing-  a  rerersal  of  the  judgment  of 
the  court  below. 

(Sjllabos  hj  the  Court.) 

Etrror  from  Baperior  court.  Dodge  coo&ty; 
G.  G.  Smltti,  Jodce. 

ActlOD  by  li.  Boblnson  against  CSiuTcb- 
man,  Williams  &  Co.  on  an  open  account 
From  a  Judgment  for  plabitifl,  defendants 
bring  error.  Affirmed. 

De  Lacr  &  Btahop  and  Harrison  &  Peeples, 
for  plalntlffls  In  error.  D.  M.  Roberts  and  B, 
A.  Smith,  for  defendant  in  error. 

LUMPKIN,  J.  This  case  was  before  this 
court  ait  the  March  term,  1894.  See  93  Oa. 
781,  20  S.  B.  215.  A  new  trial  was  granted 
to  Churchman.  Williams  &  Co.,  for  the  rea- 
sons there  stated.  Subsequ^tly  Mrs.  Robin- 
son obtained  a  second  verdict  against  fbem, 
•f  which  they  now  complain. 

1.  One  of  the  grounds  of  defense  urged  at 
the  last  trial  was  that  Oburchman,  Williams 
&  Co.  had  been  compelled  to  pay  to  one 
Curry  the  full  amount  due  upon  the  accounts 
sued  on,  under  a  Judgment  rendered  in  his 
favor  In  a  garnishment  proceeding  reaalring 
them  to  answer  what  they  were  Indebted  to 
Balcom,  Vinson  &  Lockle,  from  whom  Mrs. 
Robinson  claims  to  have  purchased  the  ac- 
counts. In  support  at  this  defense,  the  de- 
fendaiit3  offered  in  evidence  the  record  of  the 
garnishment  proceeding  upon  which  the 
Judgment  In  question  was  rendered.  The 
trial  Judge  rejected  this  evidence,  and  we 
are  now  called  upon  to  determine  whether 
he  erred  in  so  doing.  If  Churchman,  Wil- 
liams &  Co.,  at  the  time  of  answering  the 
summons  of  garnishment  served  upon  them, 
really  and  tn  good  faith  believed  that  Bal- 
com, Vinson  &  Lnckle  were  the  true  ovmers 
of  the  accounts  In  question,  and  had  re^ 
celved  no  notice  of  tSie  claim  thereto  assert- 
ed by  Mrs.  Robinson,  the  defense  set  up 
would  stand  upon  an  entirely  different  foot- 
ing. It  appears,  however,  from  the  record 
now  before  tlds  court,  that  the  defendants 
were  not  Ignorant  of  Mrs.  Robinson's  claim 
of  ownership;  and  if,  Indeed,  they  did  not 
actually  know,  at  the  time  of  making  their 
answer,  that  these  accounts  th^  really  be- 
longed to  her,  and  not  to  Balcom.  Vinson  & 
Luckie,  they  certainly  had  knowledge  of 
facts  naturally  suggesting  an  Inquiry,  the  re- 
sult of  which  most  inevitably  have  led  to  a 
discovery  by  them  that  such  was  the  truth  of 
the  matter.  This  being  so,  they  acted  at 
their  peril  In  answering  that  they  wwe  In- 
debted to  Balcom,  Vinson  &  Luckie  upon  the 
accounts  In  question.  As  Mrs.  Robinson  had 
prerlonsly  asserted  ownership  of  the  ac> . 
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counts,  having  sent  to  these  defendants  an 
itemized  statement  and  request  for  payment, 
natural  and  common  prudence  ought  to  have 
suggested  to  them  the  propriety  and  neces- 
sity of  ascertaining.  If  possible,  before  mak- 
ing answer  to  the  summons  of  garnishment, 
to  whom  the  accounts  then  really  belonged. 
If  unable  to  satisfactorily  determine  for 
themselves  this  Important  question,  they 
could  -have  obtained  fuU  protection  by  set- 
ting forth  in  their  answer  all  the  facts  with 
which  tbey  were  acquainted,  and  thus  have 
raised  an  issue  for  determination  by  the 
court  regarding  the  merits  of  Mrs.  Hobinson's 
assertion  of  title  to  the  accounts.  Not  hav- 
ing pursued  this  course,  it  is  obvious  that, 
u  against  her  right  to  recover  In  the  pres- 
ent action,  the  Judgment  rendered  against 
them  In  the  garnishment  proceeding,  to 
whi<A  She  was  not  a  party,  can  afford  them 
no  protection.  It  necessarily  follows,  In  view 
of  the  facts  above  stated,  that  rejecting  the 
evidence  offered  to  show  the  rendition  of 
that  Judgment  did  not  operate  prejudicially 
to  tbe  defendantB,  and  therefore  so  doing  af- 
fords no  cause  for  granting  them  another 
hearing. 

2.  It  was  furthor  Insisted  by  the  defend- 
ants that.  Independently  of  the  garnishment 
proceeding,  the  payment  to  Curry  was  an> 
tborized  by  Mrs.  Robinson  herself.  TJiKtn 
this  point  the  evidence  was  conflicting,  that 
introduced  by  the  defense  tending  to  show 
that  she  had  orally  expressed  her  consent  to 
such  payment.  It  appears,  however,  that, 
before  this  alleged  consent  was  acted  upon 
by  Churchman,  Williams  &  Co.,  she  had 
brought  her  aotlon  against  them  upon  the 
very  indebtedness  to  which  such  consent  re- 
lated. In  this  connection,  the  court  charged. 
In  effect,  that,  if  the  money  was  paid  by  de- 
fendants to  Gurry  after  suit  brought  there- 
for by  Mrs.  Robinson,  the  suit  would  be  no- 
tice to  defendants  that  she  had  repudiated 
her  willingness  for  it  to  be  paid  to  Ourry. 
This  charge  Is  complained  of  as  Incorrect, 
and  as  excluding  one  of  the  main  grounds  of 
defense  relied  upon.  We  are  unable  to  sus- 
tain the  defendants  In  this  contention.  Had 
Churchman.  WllUaons  &  Co..  acting  upon  a 
consent  given  by  Mrs.  Robinson,  paid  over 
the  money  to  Ourry,  or  had  they,  upon  the 
faith  of  such  a  consent,  become  legally  bound 
to  do  80,  before  receiving  notice  of  Mrs.  Rob- 
inson's unwillingness  that  payment  to  Curry 
should 'be  made,  they  certainly  would  be 
protected  in  the  matter.  It  Is  equally  true, 
however,  that,  at  any  time  before  the  de- 
fendants had  really  acted  upon  her  alleged 
consent,  Mrs:  Robinson  had  a  perfect  legal 
right  to  recall  the  same.  It  is  not  claimed 
by  the  defendants  that  they  undertook  to  act 
upon  such  consent  until  long  after  Mrs.  Rob- 
inson had,  by  bringing  her  action  against  them 
to  recover  the  very  funds  in  questton,  given 
notice  to  them  that  they  would  not  be  pro- 
tected in  making  payment  to  any  one  save 
herself.    Assuming  as  trw^^i^ognf^l^ 
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that  ah*  had  at  <ai6  time  consented  to  their 
making  payment  to  Onrry,  It  cannot  be  wdl 
doubted  that  Berring  them  with  such  a  salt 
would  operate  effectmlly  to  convey  notice  to 
*hem  that  Mrs.  Robinson  had  elected  to  with- 
draw her  consent;  and  as  they  had  not,  up 
to  tha:t  time,  acted  tiiereon  to  their  prejudice, 
they  were  bound  to  recognize  her  right  to  re- 
voke the  authority  previously  conferred  up- 
on them,  and  to  thereafter  hold  the  money 
subject  to  her  den»nd. 

S-4.  When  this  case  was  here  the  first 
time,  this  court  ruled  that  certain  evidence 
which  the  court  below  had  rejected  was  ad- 
missible, as  tending  to  show  that  Ohurch- 
man,  Williams  A  Oo.  were  justl&ed  In  treat- 
Ing  the  debt  In  controversy  as  being  due  by 
them  to  Balcom,  Vinson  &  Lnckle.  As  the 
record  then  stood,  we  entertained  no  doubt 
as  to  the  adtnisetbUlty  of  this  evidence. 
When,  at  the  last  trial,  this  same  evidence 
was  offered,  the  trial  Judge  admitted  It;  but, 
in  announcing  his  ruling,  remarked.  In  sub- 
stance, that  he  would  admit  the  testimony 
because  the  supreme  court  had  decided  it 
was  admissible,  though  he  did  not  brieve 
the  supreme  court  had  understood  the  case, 
he  himself  not  having  understood  K  before, 
and  added:  *1%e  supreme  court  haa  held  It 
admissible,  and  I  wiQ  admit  it  now.  Wheth- 
er they  were  right  or  wrong,  we  must  abide 
the  decision."  The  natural  effect  of  these 
remarks  was  to  convey  to  the  Jury  the  im- 
pression that  the  trial  Judge  was  stlU  of  tbe 
opinion  tbat  the  evidence  was  Irrelevant,  and 
that  they  tfhould  not  be  allowed  to  consider 
the  same  in  arriving  at  their  verdict  "Hie 
defendants  were  entitled  to  have  the  Jury 
pass  upon  this  evidence  without  having  Its 
effect  weakened  by  such  expressions  from 
the  bench.  In  a  close  case  such  remarks  by 
the  Judge  would  clearly  be  cause  for  a  new 
trial.  In  the  present  case,  however,  the  er- 
ror thus  committed  was  not,  In  fact,  harm- 
ful to  the  defense,  and  doM  not  require  a 
reversal  of  the  Judgment,  in  view  of  the  real 
merits  of  tbe  case,  aa  diadosed  by  the  rec- 
ord now  before  as. 

As  fully  developed  at  the  last  hearing,  the 
real  facts  of  the  case  appear  to  be  as  fol- 
lows: Chundiman,  Williams  &  Oo.,  in  utter 
disregard  of  the  fact  that  they  had  received 
notice  that  Mrs.  Robinson  asserted  owner- 
ship of  the  accounts,  and  without  making 
any  attempt  to  ascertain  to  whom  the^  were 
really  indeftited  thereon,  made  answer  to  the 
gammons  of  garnishment  eecred  upon  them 
at  the  instance  of  Curry,  acknowledging 
themselves  indebted  on  the  accounts  to  Bal- 
com, Vinson  &  Lnckle.  As  a  result  of  this 
garnishment  proceeding,  the  defendants  be- 
came liable  to  Curry  for  the  full  amount  due 
on  these  accounts.  When,  snbseqaently, 
Mrs.  Robinson  brought  her  salt  against  them, 
they  pleaded  this  Judgment  as  a  complete 
defense  to  her  action.  As  to  their  other 
ground  of  defense,  viz.  that  lira.  Robinson 
htsMV  anttiorlsed  paymoit  to  Onny,  a  nifil- 


dent  reply  Is  ttat  the  record  clearly  shows 
they  did  not  make  payment  In  reliance  upon 
her  alleged  consent,  but  really  for  no  other 
reason  than  that  they  were  compelled  to  sat- 
isfy the  judgment  rendered  against  them  In 
the  garnishment  proceeding.  Payment  to 
Onrry  was  made  long  after  Mrs.  Boblnscm 
had  revoked  her  alleged  oral  consent  by 
bringing  the  present  action,  and  la  compliance 
with  a  demand  by  the  attorneys  of  Ouiry 
that  dtfendants  discharge  the  judgment  ren- 
dered against  them  in  his  favor.  Under 
these  circumstances,  it  is  plain  that  even  If 
Mis.  Robinson  did,  in  fact,  oomsent  to  any 
payment  to  Ourry,  the  defendants  eouM  gain 
nothing  thereby,  because  they  never  acted 
thereon  to  their  prejudice.  They  had  already 
allowed  Judgment  to  be  rendered  against 
t^em,  and  were  legaUy  bound  to  pay  Curry 
without  regard  to  Mrs.  Robinson's  consent; 
and  when,  before  they  had  attempted  to  act 
thereon,  she  revoked  the  same,  and  demand- 
ed payment  to  herself,  they  were  left  in  no 
more  disadvantageous  situation  than  that 
they  formerly  occupied.  Her  consent,  If  giv- 
en at  all,  was  purely  voluntary  and  gratui- 
tous, and,  resting  upon  no  valuable  consid- 
eration, was  revocable  at  wiU  at  any  time 
before  actually  acted  upon,  or,  If  never  in 
fact  acted  upon  at  all,  cannot  properly  be 
considered  as  having  any  bearing  upon  the 
case.  In  our  opinion,  the  verdict  rendered 
was  fully  in  accord  with  the  substantial  Jus- 
tice and  merits  of  the  case,  and  none  of  the 
various  assignments  of  error  present  any 
valid  reason  for  setting  aside  the  Judgment 
of  ttM  conzt  below,  Judgment  afflnnedL 


^  a«.  sss) 

OADB  V.  IiABNBD. 
(Supreme  0>nrt  of  Georgia.   Nov.  16,  1896.) 

BXBOCTION  S1J.B— LiJTD  IN  TfTO  COUITTISS. 

1.  Where  a  large  body  of  land  divided  by  a 
couDtf  line  was.  under  section  1969  et  seq.  of 
the  Code,  conveyed  as  a  whole  to  secure  a  debt, 
with  bond  for  reconveyance,  the  creditor,  atto* 
obtalQing  judgment,  could  have  the  ratire  tract 
levied  on  and  sold  In  either  county,  neither  be- 
ing the  eouDtr  of  the  residence  of  the  defend- 
ant In  execndon,  1%Ib  is  so  although  the  comi- 
ty line  was  locatpd  esclaiiively  upon  orlglDal 
Innd-lot  lines,  so  tiiat  no  one  of  the  several  lots 
compodng  the  entire  tract  was  ^vided  by  the 
county  line. 

2.  It  was,  however,  essential  to  the  vaHfltty 
of  a  levy  upon  the  entire  tract  that  the  plain- 
tiff In  execution  should  have  previously  execut- 
ed and  had  recorded  In  both  of  the  eoantles  in 
which  the  land  was  rituated  a  deed  conveving 
the  same  to  the  defendAUt  In  eMcntion.  Hav- 
ing such  deed  recorded  In  one  only  0(  tiiese 
coanflee  was  not  suffloient. 

{Syllabus  by  the  Oonrt.) 

Shrror  from  superior  court,  (Thattahooetaee 
county;  W.  B.  Butt,  Judge. 

Action  by  Charles  Lamed  against  one 
Oade  on  levy  of  execution.  A  claim  was  In- 
terposed by  Mrs.  Cade.  From  an  order  re- 
fusing to  dismiss  the  teTXr-jdslniaiit  brings 
error.  Beversedoigitized  by  VLjOOglC 
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OL  X  Tbonton,  for  plaintiff  in  orror.  Bar- 
row ft  Tbomaa,  I*  F.  Qarrard,  T.  X.  Ctav> 
f<«d,  Btiq^ene  Wjnn,  and  Slrwln,  Oobb  ft 
Wocdtay,  tar  defendant  In  error. 

8IHM0NS,  O.  J.  An  execution  against 
Cade  was  levied  tbe  sheriff  of  Gbattahoo- 
cbee  county  npon  1,800  acres  of  land  lying 
partly  In  tbat  connty  and  partly  in  Stewart 
county,  and  divided  by  the  boundary  line 
between  the  counties.  A  claim  was  Inter* 
PMed  by  Cade's  wife,  and  upon  the  trial 
of  tbe  claim  case  she  moved  to  dismiss  the 
levy.  The  court  overruled  the  motion,  and 
directed  a  verdict  for  the  plaintiff,  and  to 
these  mUngs  the  claimant  excepted. 

1.  One  of  the  grounds  of  the  motion  to  dla* 
mlBS  tbe  levy  was  that  the  Sheriff  of  Ohat* 
tahoochee  connty  could  not  levy  on  that  pw* 
tion  of  the  land  which  did  not  lie  in  that 
county.  Code,  |  3644,  declares  tbat  "a  sher- 
iff, or  other  ler^ng  ofBcer.  shall  not  sell  land 
out  of  the  county  in  which  he  Is  sheriff,  or 
such  offlcor,  mccept  when  the  defradant  In 
execution  shall  own  a  tract  or  tracts  of  land 
divided  by  the  Une  of  the  county  of  his  resi- 
dence, in  which  case  It  may  be  sold  In  the 
county  of  his  residence;  or  if  such  tract  of 
land  Is  m  othor  than  that  of  the  defendant's 
residence,  It  may  be  levied  on  and  sold  In 
ettber  county."  In  this  case  it  appeared  that 
tbe  defmdant  was  not  a  resident  of  either 
of  tbte  conntfee  In  which  the  land  was  situ- 
ateA.  It  was  contended  on  the  part  of  the 
claimant;  however,  that  the  present  case  did 
not  come  within  the  exception  stated  In  the 
section  above  quoted,  because  the  exception 
was  Intended  to  apply  cmly  In  cases  where  a 
land  lot  is  divided  by  a  county  Une,  and  be* 
cause  in  the  present  case  the  county  Une  is 
located  exclusively  upon  original  land-lot 
lines,  so  that  no  one  of  the  several  lots  com- 
posing the  entire  tract  Is  divided  by  the 
connty  Une.  ^ere  Is  no  merit  in  this  con- 
tention. The  word  "tract,"  In  Its  common 
slgnificatlcm,  does  not  imi^  anything  as  to 
tbe  size  of  the  pared  of  land;  and,  if  the 
leglalatnre  intended  that  tbe  exertion 
abore  referred  to  should  iwply  only  to  a 
tract  of  a  eotaln  Und  or  stse,  they  wonld 
have  said  bo. 

2.  The  motion  to  dismiss  oui^t  to  have 
been  sustained,  however,  upon  another 
ground  of  the  motion.  Tbe  levy  was  upon 
land  which  bad  been  etmveyed  to  the  plalntttt 
In  necntlon  as  security  for  a  debt,  unda 
section  1069  of  the  Code;  and  we  have  held 
that  in  such  a  case  tbe  creditor  cannot  cause 
the  land  to  be  levied  upon  and  sold  under 
a  Judgment  tm  the  deb^  without  first  hav- 
ing made  and  filed,  and  had  recorded  in  the 
dezk's  ofllce  of  the  superior  court  of  the 
county  wherein  the  land  Ues,  a  reconveyance 
of  the  land,  as  provided  by  section  1970  of 
the  Code.  In  the  present  case  this  was  not 
done,  tbe  deed  reconveyhig  tbe  land  to  tbe 
defendant  not  having  been  recorded  In  one 
•f  the  counties  in  which  tbe  land  was  sitn- 
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ated.  The  recording  of  the  deed  In  onty  one 
of  the  counties  was  not  sufficient.  Under 
tbe  statute,  the  deed  Is  to  be  recorded  in  the 
"county  wherein  the  land  lies,"  and  no  ex- 
ception Is  made  as  to  coses  In  which  the 
land  Ues  In  more  than  one  county.  We 
have  no  warrant,  therefore,  for  holding  that 
such  an  oxceptlon  exists.  Judgment  xe> 
versed. 


(W  Ga.  B92) 

WASH  V.  FIRST  NAT.  BANK  OP  ALBANT. 
(Sapreme  Court  <^  Georgia.  Nov.  16,  1S96.) 
DisTRBss  roK  Rbht— Cuius  or  Thibd  FBRsoxa. 

X.  Upon  the  trial  of  an  ordinaiy  clabn  to 
property  levied  upon  under  a  distress  warrant 
apparentlr  regular  and  vaUd  on  Its  face,  tbe 
claimant  has  no  right  to  show  that  the  plain- 
tiff therein  had  no  lien  for  rent  npon  the  prcw- 
erty  fai  dispate,  and  that  consequenUy  the  dls> 
tress  warrant  was  fllegoUy  issued. 

2.  Under  the  evidence  appearing  tn  the  record, 
the  ivvpertT  was  subject  to  the  distress  wai^ 
rant,  and  there  was  no  error  In  directing  a  ver- 
dict for  the  plaintiff. 

(SyUabna  by  the  Oonrt) 

Brror  from  superior  court,  Olay  county;  J. 
M.  Griggs,  Judge. 

The  First  National  Bank  of  Albany  levied 
a  distress  warrant  for  rent,  and  Mrs.  M.  R. 
Wash  filed  a  claim.  .  Judgmmt  for  plaintiff, 
and  tSie  dalmant  brtags  error.  Affirmed. 

CIttreoce  WMson  and  W.  a  WwrfU,  for 
phUntlfl  in  em>r.  Jolm  D.  Bambo,  Hood  & 
Hoye,  and  Bsmson  ft  Feeples,  tor  defend- 
ant in  error. 

LU^&CPEIN,  J,  This  ease  is,  In  principle, 
controUed  1^  the  decision  of  this  court  in 
Home  V.  Powell,  8S  Go.  6S7.  IS  S.  B.  68& 
The  writer  tiiere  undertook  to  state  the  true 
rule  whl(!h  should  govern  In  such  cases,  and 
to  give  the  reasons  upon  which  that  rule  is 
founded.  What  was  said  In  snpport  of  the 
decision  fiien  pronounced  applies  with  equal 
force  to  the  case  at  bar,  the  facts  of  which 
bring  tt  squarety  within  the  operation  ut  tiw 
role  In  question.  Judgment  afilimed. 


<W0«.  7«) 

WESTERN  ASSUB.  CO.  OF  TORONTt), 
CANADA,  et  al.  v.  WAT. 

WAY  T.  WBBTSRN  AS8T7R.  GO.  OF  TO- 
RONTO. CANADA,  et  al. 

(Sivrone  Oonrt  of  Geori^.   Aug.  10^  18960 

AonOXB  —  COHSOLIDATIOIT  —  SdEBEQUBST  FbOCT* 

notiE— AppbaIj— Bill  ot  Exiobptionb. 

1.  Where  two  actions  In  favor  of  the  same 
plalntlflS  amlnst  different  defendants  were 
pending  in  me  same  conrt,  and  the  Issues  in- 
volved in  them  and  the  errlaenee  relating  there- 
to were  so  nearly  Identical  as  to  render  it  prac* 
ticable  to  tiT  both  cases  together  before  the 
same  Jmy,  ard  at  the  same  time,  it  was  com- 
petrat  for  the  court,  with  the  consent  of  coun- 
sel, to  luise  an  order  that  these  cases  be  con- 
solidated to  tte  extent  of  trying  them  together, 
and  to  provide  la  Buch  order  for  the  rendition 
of  a  separate  verdict  in  each  case. 

2,  Such  a  trial  having  been  had,  and  the  Jury 
having  rendered  In  the  plaintUTs  fover  a  s^n-r 

Digitized  by  VjOOQIC 


163 


27  SOUTHEASTERN  REPORTER. 


rate  rerdlct  asrainst  each  of  the  defendants,  It 
was  the  proper  practice  for  each  of  them  to 
file  a  Beparate  motion  for  a  new  trial. 

8.  When  this  was  done,  and  the  trial  court 
tberenpon  passed  an  order  conaoHdating  the 
two  motions,  and  then  rendered  a  single  Jadfc- 
ment  overiallng  both,  this  judgment  was,  in 
eEfect,  the  eqiuvalent  of  two  separate  judg- 
ments overruling  respectlTcly  the  two  motions. 

4.  While  in  sach  case  both  of  the  defendants 
tmdoabtedly  had  the  wreral  right  of  exceptioQ, 
thus  eonsmidatiiig  and  paaalng  upon  the  two 
separate  motions  did  not  authorise  the  defend- 
ants to  nnite'in  one  bill  of  exceptions,  though 
they  undertook  therein  to  except  "joiatlr  and 
sererall;"  to  the  judgment  rendered.  There  is 
DO  law  authorising  such  a  practice,  nor  confer- 
ring jorisdiction  upon  this  court  to  entertain  such 
a  writ  of  error.  See  Bones  v.  Bank,  07  Qa. 
S39;  Pupke  t.  Meador.  72  Ga.  230. 

(Syllabus  by  the  ConrtJ 

Brror  from  ctt^  comt  of  Savaniiah;  A.  H. 
IfacDonell,  Judge. 

Separate  actltuiB  by  Frances  M.  Way  against 
the  Western  Assurance  Company  of  Tonmto, 
Canada,  and  against  13ie  British  America  In- 
snrance  Company  of  Toronto,  Canada,  were 
consolidated,  and  on  separate verdlcta  forplain- 
tiff  defendants  moved  separately  for  new  tri- 
als, l^e  motions  yreee  consolidated,  and  from 
a  judgment  oTerroUng  them  defendants  bring 
error.   Writ  dismissed. 

R  R  Richards,  for  plaintiffs  In  error. 
Nicholson  &  McKethan,  for  defendant  In  er- 
ror. \ 

SIMMONS,  0.  J.  Mrs.  Way,  soing  for  her- 
self and  for  the  nse  of  Fisher,  brought  an  ac- 
tion in  the  city  court  of  Savannah  against 
the  Western  Assurance  Company  of  Toronto, 
and  another  action  in  the  same  court  against 
the  British  Amerlce,  Insurance  Company  of 
Toronto.  By  consent  of  counsel  in  both  cas- 
es the  court  passed  an  order  in  which,  after 
reciting  that  the  Issues  involved  and  the  evi- 
dence relating  thereto  were  so  nearly  iden- 
tical that  It  was  practicable  for  them  to  be 
tried  togetho:  before  the  same  Jury  and  at 
the  same  time,  it  was  directed  that  the  ca^ 
be  consolidated  to  the  extent  of  trying  them 
together,  but  that  separate  verdicts  be  ren- 
dered therein.  The  trial  resulted  In  the 
plalntifTs  favor,  and  a  separate  verdict  was 
rendered  against  each  of  the  defendants. 
Each  defendant  made  a  separate  motion  for 
a  new  trial,  and  the  court,  by  consent  of 
counsel,  passed  an  order  consolidating  the 
motions,  and  rendered  a  single  judgment 
overruling  them.  Both  defendants  then  unit- 
ed in  one  bill  of  exceptions,  in  which  they 
excepted  "jointly  and  severally"  to  the  judg- 
ment, and  It  Is  upon  this  bill  of  exceptions 
that  the  matter  comes  before  us. 

If  the  Issues  Involved  in  botb  cases,  and 
the  evidence  relating  thereto,  were  so  nearly 
Identical  as  to  render  It  practlcaUe  to  try 
them  together.  It  was  competent  for  the 
court,  with  the  consent  of  counsel,  to  pass  an 
order  that  the  cases  be  consolidated  to  the 
extent  of  trying  them  together,  and  to  pro- 
vide in  the  order  for  the  rendition  of  a  sep- 
arate verdict  In  each  case;  and,  a  separate 


verdict  having  been  rendered  against  each 
defendant,  it  was  proper  practice  for  each 
of  them  to  file  a  separate  motion  for  a  new 
trlaL  When  this  was  done,  and  the  trial 
judge  thereupon  passed  an  order  consolidat- 
ing the  two  motions,  and  rendered  one  judg- 
ment overruling  both,  this  judgment  was,  In 
effect,  the  equivalent  of  two  separate  judg- 
ments overruling  respectively  the  two  mo- 
tions, and  the  defendants  undoubtedly  bad 
the  several  rlgtvt  of  exception.  But  the  con- 
solidating and  passing  upon  the  two  separate 
motions  In  this  manner  did  not  aothorize  the 
defendants  to  unite  ifl  one  bill  of  exceptions. 
There  Is  no  law  authorizing  such  a  practice, 
and  none  conferring  jurisdiction  upon  this 
court  to  eu'^ain  such  a  writ  of  error.  Eacb 
defendant  was  sued  upon  a  distinct  and  sep- 
arate contract  from  the  other,  and  found  lia- 
ble In  a  dlfTereut  verdict.  In  the  one  case 
there  would  be  no  MablUty  under,  and  no 
right  to  except  to,  the  Judgment  rendered  In 
the  other.  There  was  nothing  in  common 
between  them  except  that  the  Insurance  in 
each  case  applied  to  the  same  property,  and 
the  loss  sued  for  was  occasioned  by  the  same 
Are,  and  the  liability  In  each  was  dependent 
upon  a  like  state  of  facta  to  those  which 
existed  In  the  other.  But,  while  this  ren- 
dered it  practicable  and  convenient  to  try 
the  cases  together.  It  did  not  authorize  joint 
exceptions  to  a  judgment  which  was,  in  ef- 
fect, two  separate  judgments  against  differ- 
ent parties.  A  case  beating  closely  upon 
this  question  Is  that  of  Bones  v.  Bank,  67 
Ga.  339.  Mrs.  Bones,  as  widow  of  John  S. 
Bones,  petitioned  for  dower '  out  of  certain 
real  estate,  and  as  administratrix  sued  the 
National  Exchange  Bank  of  Augusta  for  rait 
for  a  third  Interest  In  this  real  estate.  The 
two  cases  were  tried  upon  the  same  testi- 
mony, and  In  each  tbe  court  decided  In  favM 
of  the  bank.  According  to  the  agreement  of 
counsel,  tbe  court  ordered  that  the  motions 
for  a  new  trial  should  be  heard  and  deter- 
mined together,  and  but  one  transcript  of  the 
record  forwarded  to  tbe  supreme  court  to  an- 
swer for  both  cases.  The  case  was  brought 
to  this  court  upon  a  joint  bill  of  exceptions, 
and  the  court  dlsmlsBed  tbe  writ  of  error, 
holding  that  It  had  no  jurisdiction  to  enter- 
tain a  writ  of  error  brought  In  this  manner. 
Jackson,  C.  J-,  in  delivering  the  opinion  ot 
the  court,  said:  "We  are  not  aware  of  any 
statute  of  the  state  which  Invests  the  supe- 
rior court  with  power  to  adjudge  In  what 
manner  cases  shall  be  brought  to  this  court, 
and  to  determine  how  many  and  what  cases 
tried  before  that  court  shaU  come  here  with 
but  one  bill  of  exertions.  Not  do  we  see 
that  the  request  and  consent  of  counsel  on 
both  sides  can  sanctify  the  judgment  so  as 
to  make  it  valid.  If  two,  involving  tbe  dis- 
tinct rights  of  a  widow  and  of  an  estate, 
can  be  thus  combined,  any  other  number.  If 
the  defendant  be  the  same  person,  may  be 
consolidated,  no  matter  how  different  the 
plaintiffs  may  be."  "Principle  and  unlformV 
ty  of  pracuc^  ^^c^o^jj^^jtoj f^hi  ua- 
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der  the  law  to  act  upon  cases  here  demand 
tliat  m  dismiss  ttals  bill  of  exceptions,  be- 
canse  in  It  ttro  cases  between  diffwent  par- 
ties an  broncht  bere."  "We  regard  the  prin- 
(Hple  applied  of  the  utmost  Importance;  that 
a  smootb,  clear  record,  and  statement  of  er- 
rors and  evidence  bearing  npon  one  case  be- 
tween one  plaintiff,  or  set  ot  plaintiffs,  in 
the  same  right,  and  one  defwdant,  or  set  of 
defendants.  In  the  same  right,  are  essential 
to  correct  adjudications  of  l^al  questions 
bere^  and  therefore  we  feel  It  oar  daty  to  dis- 
miss this  writ  of  error."  See,  also,  Pupke  t. 
Meadw,  72  Ga.  280,  where  the  decision  above 
refored  to  is  approved  and  followed.  Writ 
of  OTor  dismissed. 


(M  Oa.  nO) 

BBYNOLDS  v.  OAELISLH. 
(Snpieme  Court  of  OM>rg{a.   Nov.  2S,  1896.) 

Bona  Fids  PoaoBAsiB  —  Faxuibx  >  to  Uakm 

Inqdiribs. 

A  purchase  of  land,  and  an  eotry  npon  the 
lame,  were  not  necessarllr  wanting  in  the  ele- 
ment of  good  faith  merely  becauae  the  par- 
chaso',  with  actual  knowledge  of  the  fact  that 
his  grantor  was  not  the  grantee  of  the  state, 
failed  to  ascei*tain,  as  he  might  have  done  by 
proper  inqniry,  the  further  fact  that  snch  gran- 
tor did  not  hold  under  such  grantee  or  his  snc- 
cessors  in  title.  A  negligent  omission  to  make 
snch  inqnlrj  is  consistent  with  good  faitb. 
Whedier  or  not,  in  a  given  case,  sudi  a  pur- 
chase was  bona  fide,  was  a  question  for  the 
jury;  and  a  verdict  finding  that  an  entry  there- 
nnder  did  not  originate  in  moral  fraud  will  not, 
when  supported  by  evidence,  be  disturbed. 
(SyUabas  by  tbe  Court) 

Error  from  superior  court.  Dooly  county;  B. 
H.  Canawar,  Judge. 

Action  between  J.  W.  Reynolds,  admlnls- 
tratcHT,  and  J.  T.  Carlisle.  From  the  Jndg- 
ment,  Reynolds  brings  error.  Affirmed. 

BosbeSk  Conm  *  Bnsbee,  Onstln,  Querry  & 
Hall,  and  3.  W.  Haygood,  for  plaintiff  In  emae. 
Martin  ft  Wbiiiple,  for  defendant  in  error. 

LUMPKIN.  X.  This  case,  opcot  Its  merlta, 
turned  upon  the  pcoposlttons  laid  down  In  the 
headnote.  Their  correctness  Is  fully  sustained 
the  deddon  of  this  court  In  Lee  t.  Ogd^ 
88  6a.  82tK  10  B.  S.  849.  Judgment  affirmed. 


(M  Oft.  TTf) 

GRIDSS  LUMBSR  CO.  v.  GOODT. 
(Supxeme  Court  of  Oeor^o.   Dee.  7,  1898.) 

PuuDiNos— FiLiNS — Opinion  Evidsnob — Dssns 

— Attestation—  Is6tr"l'ctions— Misoon- 
Duor  or  CouKSBL. 

1.  Under  the  evidence  snbmitted,  the  court 
did  not  err  In  allowing  the  clerk  to  amend  the 
date  of  the  entry  of  filing  npon  the  plaintiff's 
declaration. 

2.  Hie  court  having  permitted  witnesses  to 
testify  to  all  the  facts  within  their  knowledge 
tending  to  show  that  the  plaintiff  knew  of  the 
existnca  of  a  colain  deed,  It  was  not  error 
to  refuse  to  allow  these  witnesses  to  state 
their  own  conclusions  or  imprearions  as  to 
what  ^  pliUnttff  knew,  or  must  have  known, 
wWi  rtferenee  to  the  dssd  In  question. 

8.  An  ordinary*  being  a  Judge  of  a  eonrt  et 


record,  may,  nnder  section  2706  of  CMs^ 
officially  attest  a  deed  in  any  coonty  of  tUs 

state. 

4.  The  deed  under  which  the  plaintiff  dolm- 
ed  title  having  been  recorded  within  the  time  ~ 
prescribed  by  the  then  existing  law,  there  was 
no  error  in  failing  or  refusing  to  charge  upon 
a  hypothesis  tliat  It  had  not  been  so  recorded. 

5.  The  controlling  issue  in  the  case  being  as 
to  whether  or  not  the  plaintiff  bought  certain 
land  with  actual  notice  of  a  prior  ezlstlng  deed 
conveying  the  timber  thereon  to  the  defendant, 
it  will,  in  the  absence  of  .any  exception  alleging 
that  the  judge  did  not  properly  liutruct  the 
jury  npon  this  Issue,  be  presumed  that  he  did' 
so. 

6.  No  ruling  of  the  trial  judge  was  invoked 
OS  to  tiie  alleged  Improper  conduct  of  counsel. 
The  evidence  warranted  the  verdict,  and  there 
was  no  error  in  denying  a  new  tlial. 

(Syllabus  by  the  Court.) 

Error  from  superior  coart,  WUcoi  conn^; 

C.  C.  Smith,  Judge. 

Action  by  8.  B.  Coody  against  the  Gress 
Lumber  Company.  From  a  jodgmoDt  for 
plaintiff,  defendant  brings  error.  Affirmed. 

De  Lacy  &  Bishop,  for  plaintiff  In  error. 

D.  M.  Roberts  and  B.  A.  Smith,  txa  defend- 
ant in  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  In  1881,  Donn,  wbo  was  tbe  owna^ 
of  land  lot  128  In  Dodge  county,  conT^yed 
the  timber  on  the  tract  to  Griffin.  In  1888 
the  same  grantor  conveyed  the  land  to 
Coody,  no  reservation  as  to  the  timber  be- 
ing made  in  tlie  deed.  In  1886  the  Gress 
Lumber  Company,  which  claimed  nnder  the 
conveyance  to  Griffln.  commenced  cutting 
timber  trom  the  land,  and  In  July,  1888, 
Coody  brought  suit  against  tbe  Gress  Lum- 
ber Company  In  the  superior  court  of  Dodge 
eoun^  to  recover  for  the  timber  wtalcb  bad 
been  cnt  by  the  d^endant.  The  plaintiff 
subsequently  dismissed  tbe  suit,  and  filed  in 
the  snperlor  court  of  Wilcox  coun^  a  new 
suit  with  tbe  same  allegations.  Tbon  was 
a  rwdict'  Im  tbe  plaintiff  fbr  8510^  and 
the  defendant  made  a  motion  for  a  new  trial, 
which  was  overroled,  and  it  excepted. 

1.  The  snit  in  Dodge  anperlor  court  was 
dtemlsaed  on  August  30, 1891,  and  the  clerk's 
entry  of  filing  txpon  the  petition  In  the  pres- 
ent suit  was  dated  Felnmary  28,  1882.  If 
this  entry  was  correct,  the  case  was  barred 
by  tiie  statute  ot  limitatlfms,  the  suit  having 
been  Institnted  more  than  six  months  afto- 
tbe  dismissal  of  tiie  original  action,  and  aft- 
er tbe  expiration  of  the  polod  allowed  tor 
bringing  suit  iqHni  tiie  cause  of  action. 
Counsel  for  the  plaintiff  nndoiook  to  show, 
however,  tbat  the  entry  was  Inovrect,  and 
that  Oie  petition  was  filed  on  Febimry  9. 
1892,  which  would  make  It  in  time;  and  a . 
nwtlott  was  made  to  allow  the  elertc  to  make 
the  proper  oitry  nime  pro  tunc,  ^e  court, 
over  the  objection  of  tbe  d^endant,  heard 
evidence  as  to  tbe  time  of  flMng,  and  allowed 
the  mtry  to  be  made;  and  to  tbls  the  de* 
foidant  excepted.  We  think  the  court  had  a 
right  to  entertain  such  a  motion,  ud  allow  1 
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the  entrjr  corrected,  ao  u  to  oonform  to  tbe 
tmth;  ftnd  tbe  erfdence  fnbmltted  warrant- 
ed tbe  court  In  aUowlns  tlie  entry  to  be 
made. 

2.  GfHiiplaliit  Is  made  that  tlie  court  erred 
In  mllng  ont  testimony  to  the  effect  that 
Goody  knew  be  was  buying  the  land  with- 
out tbe  tlmbw.  The  court  was  right  In  rul- 
ing out  this  testlm(my.  The  witnesses  were 
allowed  to  testify  fnUy  as  to  Goody's  knowl- 
e^e  of  the  prior  conveyance  of  the  timber, 
so  that;  In  so  far  as  the  testimony  ruled  ont 
would  hare  tended  to  show  such  knowledge, 
It  conld  hare  added  nothing  to  what  the  wltp 
nesses  had  already  testlfled  on  this  point; 
and  the  deed  Itself  was  the  best  erldence  as 
to  what  he  actually  bought,  and  conld  not 
be  Qoalifled  or  contradicted  In  this  manner. 

8.  The  deed  to  Goody  appears  to  have  been 
ezecnted  In  September.  1883,  and  to  hare 
been  recorded  In  the  following  October,  The 
deed  was  headed  "Dodge  county,  Georgia," 
and  was  attested  by  two  witnesses,  one  of 
whom  was  the  ordinary  of  Pulaski  counly, 
who  attested  It  as  snch.  In  1891  the  deed 
was  Diobated  In  Pulaski  county  before  a 
notary  public  of  that  county,  an  affidavit  to 
Its  execution  being  made  by  the  witness 
who  had  attested  It  as  ordinary,  and  it  was 
again  recorded  In  Dodge  conn^.  The  deed 
was  objected  to  when  ottBnA  In  erldence, 
u  the  ground  that  It  did  not  appear  to  hare 
been  properly  recorded,  elthra-  at  the  time  It 
ms  first  admitted  to  record  or  when  subse- 
qnently  recorded.  It  was  argued  that  it  was 
Impnqierly  recorded  the  first  time,  because 
It  appears  to  have  been  executed  In  Dodge 
county,  and  the  attesting  offlcw  was  not  an 
officer  of  that  county,  but  was  an  officer  of 
Pulaski  county.  Under  section  2706  of  the 
Oode  a  judge  of  a  court  of  record  may  a^ 
test  a  deed  In  any  county  of  this  state.  TbaX 
sectton  declares  that,  "if  executed  In  this 
state  It  must  be  attested  by  a  Judge  of  a 
court  of  recOT^  of  thta  state,  or  a  Justice  of 
the  peace,  or  notary  puUlc,  ot  cleA  of  the 
superior  court. in  the  coun^  In  which  the 
three  last-mentioned  officers,  respectlrely, 
hold  their  appointments,"  etc  It  will  be 
seen,  therefore,  that  while  the  statute  re- 
quires that  a  deed,  when  attested  by  <m*  <tf 
the  three  last-mmtloned  officers  (namely,  a 
Jnstloe  of  the  peace,  ot  a  notary  pnbUe,  or 
a  dwk  <tf  the  siq>alor  conrt),  shall  be  at- 
tested In  the  county  In  which  snch  oflloer 
holds  his  appointment,  It  expressly  excepts 
from  this  requirement  an  attestation  by  a 
Judge  of  a  court  of  reorad.  This  section  of 
the  Code,  as  was  hSld  In  Komedy  t.  Me- 
Oardel.  88  Oa.  4S4,  14  S.  B.  710.  changes  the 
law  as  It  stood  prior  to  ttie  Oode,  the  whole 
subject  harlng  been  fully  considered  by  the 
codlflns,  and  it  being  manifestly  their  In- 
tention to  rerlse  and  alter  the  existing  law. 
The  OTdlnary  b^ng  a  Judge  ot  a  court  of  r«e> 
ord.  his  attestation  of  the  deed  In  question 
was  snffident  to  entitle  It  to  go  to  record, 
era  thoo^  It  may  hare  been  attested  by 


him  out  of  his  own  county.  Moieorer,  K  ap- 
pears from  erldence  outside  of  On  deed  It- 
self that  U  was  in  fact  attested  in  Polaski 
comity,  snd  not  in  Dodge,  as  wooEd  appear 
from  the  heading  ot  tbe  deed. 

4.  It  Is  complained  that  the  conrt  erred  In 
not  charging  th^  Jury  as  to  the  effect  of  fail- 
ure to  re«wd  in  12  months,  where  neithw 
the  deed  under  which  tbe  plaintiff  claimed, 
nor  the  deed  nndw  which  the  defendant 
claimed  was  recorded  within  that  time,  and 
that  the  effect  would  be  to  postpcne  the  sec- 
ond deed  to  the  first,  although  the  second 
deed  may  hare  been  first  recorded.  As  we 
hare  already  shown,  it  appeared  that  tbe 
deed  to  the  plaintiff  was  properly  recorded, 
and  within  the  time  then  required  by  law; 
and,  this  being  so,  there  was  no  error  In  not 
charging  upon  the  hypothesis  that  It  had 
not  been  recorded. 

0.  The  controlling  issue  In  the  case  was 
whether  or  not  the  plaintiff,  when  he  bought 
the  land,  had  actual  notice  of  the  deed  to 
Orlffin.  Upon  this  point  the  erldence  was 
ccmfllcting.  The  plaJnttff  himself  testified 
posltlrely  that  he  had  no  snch  notice;  that 
he  knew  nothing  whaterer  of  the  prior  deed, 
and  had  no  information  on  the  subject  The 
Jury  accepted  bis  rerslon  of  the  matto*,  and 
It  Is  to  be  presumed  that  the  conrt  properly 
instructed  them  upon  this  Issue,  there  being 
no  exception  to  the  charge.  The  charge  It- 
self was  not  sent  up  in  the  record. 

e.  Complaint  is  made  of  Improper  remarks 
of  counsel  for  the  plaintiff  In  his  address  to 
the  jury,  but  It  appears  that  no  ruling  of  the 
trial  Judge  was  Inroked  thereon  at  the  trfsL 
So  that  the  remarks  comj^alned  of  afford  no 
ground  fw  a  rernrsal  of  tbe  conrt  below. 
See  Bailroad  Go.  r.  Johnson,  80  Ga.  800;  IB 
S.  B.  48.  The  erldence  warranted  tha  TVt- 
diet,  and  there  was  no  urror  In  refntfog  *■ 
new  trlaL  Judgment  affirmed. 


(M  OS.  H) 

BAKER  r.  FIiAGO  et  aL 
(Supreme  Oonrt  of  Gfeorgia.    May  4,  1886.) 

ArrBAi<— RsooBD— Prbschftioss— Habkubi 

Erbor. 

1.  Where  the  plaintUf  In  a  common-law  fl.  fs. 
ruled  a  sheriff  loi  mcmey  in  his  handL  mod  a 
contest  for  a  portion  of  the  same  arose  between 
the  morant  of  the  mle  and  one  who  claimed 
under  a  laborer's  lien,  which  appeand  to  hare 
been  dnly  foreclosed,  and  where,  on  accoant  of 
ragueness  and  uncertainty  In  the  bill  of  excep- 
tions, thto  court  cannot  distinctly  ascertaui 
what  questions,  either  of  law  or  fact,  were  In 
Issue  at  the  trial,  it  will  not  orermle  the  court 
below  In  refusing  to  set  aside  a  rerdlet  In  the 
laborer's  faror,  the  record  not  diseloeing  that 
as  to  amount  or  otherwise  It  was  contrary  to 
law  or  to  the  erldence. 

2.  While  one  who  <dalms  upon  a  laborer** 
lien  money  in  a  sheriffs  hands  ordinarily  car- 
ries the  burden  of  proriug  whaterer  Is  essen- 
tlal  to  show  the  existence  and  ralidfty  of  tbe 
alleged  Hen  and  Its  correctness  In  amount,  as 
to  all  auttcrs  put  In  issue  by  the  pleadings  of 
the  opposite  puty.  a  diafge  to  the  contrarr  la 
ne^  In  the  present  case,  caoso  tor  a  nsw  frias 
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It  agpeuiBf  that  thto  burden  wm  Msnmed  I17 
tb*  liiboMr,  and,  for  nxiAt  diidond  In  tb* 
KMTd,  nieceisfnUr  carried. 
(E^Oabns  by  tbe  Court) 

Error  from  superior  court,  Haoeock  county; 
8.  Hmw,  Judge. 

Bote  1:^  8.  F.  Bakar  against  ttm  iberia;  for 
moaiey  In  bla  bands.  Gteorge  Vlagg  liiterpoaed 
a  dalm  under  a  laborex'B  llov  and  from  a  Judg- 
mmt  In  Ua  favtar  morant  bifnga  error.  Af- 
flimed. 

Jaa.  HaitaTi  for  ^abrtur  in  oroc.  T.  L. 
Reaae  and  T.  M.  Hunt,  for  dafaodairt  In  toot. 

PStB  fi^iM-TAif   Judgment  afflnned« 


(09  Ol  7»fl 

DABT  T.  SOUTHWBBTBRN  BUILDING  & 
LOAN  ASS'N. 

(Sivraoe  Oourt  of  Geori^    Dec  17,  1886.) 

Aoriox  ox  BovD— Dawmm. 

1.  In  a  salt  upon  a  bond  binding  tbe  obligor 
for  tbe  payment  of  a  apecified  penal  Bam  In 
tbe  eTent  of  bis  fallore  to  comply  witb  tbe 
oorenants  of  tte  bond,  only  the  actual  damages 
arising  from  a  Inreadi  tiienof  can  be  recorered. 

2.  'Ae  erldence  in  tiie  present  case  failing 
to  establish  tbe  amount  of  the  damages  recor- 
ered by  the  plaintiff,  tbe  verdict  was  not  wai- 
lanted  by  law. 

(Srllabus  by  tbe  Court) 

Brrur  from  enparlcnr  conr^  Glynn  ooon^i 
J.  L.  Sweat  Judge. 

Action  hy  tbe  Southweston  Bullalng  A 
Loan  Aaeodadon  against  Edgar  M.  Dart 
Jodgmoit  for  plaintiff.  Defendant  brings  er- 
ror. Bereraed. 

AtUnaon  ft  Dtuwody.  for  plaintiff  In  error. 
Gioratt  ft  Wbltfleld,  fi»  defendant  In  ennr. 

LUMFEIN,  J.  On  October  20^  1802,  Dart 
obtained  from  tbe  Soutbweetem  Building  & 
Loan  AsBoclatton  an  adTance  or  loan  of  11,000 
upon  certain  sbarea  of  stock  wbicb  be  held 
therein.  Tbe  transaction  between  himself 
and  tbe  association  was  tn  part  erldenced  by 
a  bond  in  tbe  penal  sum  of  $2,000,  and  also  by 
a  deed  to  land  wbicb  be  executed  for  tbe  pur- 
poee  of  securing  tbe  performance  by  him  of 
bis  oovenants  and  obligations  as  expressed  In 
tbe  bond.  Tbe  condition  of  this  bond  was 
that  Dart  should  **well  and  truly  pay  to  tbe 
said  association,  so  long  as  pbyments  are  doe 
in  the  series  to  wbicb  said  stock  belMigs,  and 
until  said  stock  shall  mature,  and  as  may  be 
proTlded  by  tbe  by-laws,  rules,  and  regular 
tions  of  said  association,  the  sum  of  $14^ 
monthly,  on  tbe  let  day  of  each  month,  be- 
hig  Installments  due  on  said  stock,  on  wbbA 
an  adTance  was  procured  as  aforesaid,  and 
the  further  sum  of  $5,  monthly,  as  Interest  on 
said  advance,  and  keep  the  buildings  on  said 
property  glTen  to  secure  said  advance  Insnred 
tm  tbe  ben^  of  said  association,  and  pay  all 
taxes  and  asseasments  against  Uie  same  at 
maturity  thereof,  and  comply  with  all  and 
dngnlar  tbe  regnlzemcnts  of  said  by-laws, 


rules,  and  regolatkms.**  Dart  baVlBg  failed 
to  meet  Us  obligations  under  tbls  bond,  tbe 
association  entered  suit  against  him,  alleging 
"that  for  tbe  ipace  of  more  than  six  consecu- 
tive months  [be  had]  CaDed  to  pay  tbe  InstaU- 
menta,  interest  and  premlnm.  as  q>eclAed  in 
sakt  bond,  so  that  on  tbe  let  day  of  April, 
1806,"  be  was  Indebted  to  tbe  aaaodatton 
*in  the  sum  of  one  thousand  and  elgbty-three 
dollars  tsd  seventy-tbree  ceoti."  beirides  tn- 
terest  from  said  date,  "as  will  i^pear  from  a 
ettttemeiit  of  the  acconnt  attacbed,**  and  also 
tl08.87  as  attomey'a  fees;  *^  of  whldi  In- 
debtedness file  daCmdant  Calls  and  refoses  to 
pay;  and  that  tbe  stock  upon  which  tbe  loan 
was  obtained  has  not  yet  matured,  and  pay- 
ments are  still  due  thereupon.  In  accordance 
with  tbe  terms  of  the  loan  so  made,"  Upon 
the  hearing  of  the  case  In  the  lower  court  tbe 
Jury,  nnda  tbe  direction  of  tbe  trial  judge, 
returned  a  verdict  In  fsvw  of  the  plaintiff  tox 
the  fun  amount  dalmed  In  Its  petition. 
Thereupon  tbe  defendant  moved  for  a  new 
trial,  and,  his  motion  being  ovwrnled,  be 
brings  the  case  hm  tm  review. 

1.  The  Instrument  dedazed  upon  In  the 
IHresesit  ease  was  In  no  sense  an  agreement  for 
liquidated  damages,  bat  slnvly  a  braid  for.  a 
pttialty.  Indeed,  thwe  ls.no  controveEBy  be- 
tween the  parties  uprai  tbls  point  It  fellows 
tbat  tbe  -measure  of  the  plaintiff's  recovery 
against  tbe  defendant  could,  in  no  event,  be 
more  than  tbe  actual  damages  arising  from 
a  breach  ot  the  bond.  In  this  connection,  see 
Sanders  v.  Carter.  01  Oa.  460,  17  8.  B.  046, 
Therein  the  writer  entered  into  a  full  discus- 
sion concerning  the  distinction  to  be  drawn 
between  agreements  for  Uauldated  damages 
and  those  providing  for  a  penalty,  in  deter- 
mining what  amount  of  recovery  should  be  al- 
lowed In  any  given  case.  The  proceeding 
with -which  we  aro  now  called  upon  to  deal 
cannot  be  accurately  charactertsed,  either  as 
an  action  to  recover  liquidated  damages  or  as 
one  which  contMnplates  only  actual  damages 
as  the  measure  of  recovery,  niongb  predi- 
cating Its  rii^t  of  actim  upon  an  alleged 
breach  of  tbe  defendant's  bond,  tbe  plaintiff 
makes  no  attempt  to  specify  with  any  de* 
gree  of  particularity  what  loss  was  thereby 
sustained,  but  somewhat  arbitrarily  prays 
Judgment,  as  In  a  salt  upcm  an  open  account, 
for  the  amount  set  forth  bi  a  Ull  of  particu- 
lars attached  to  Its  petition,  which  purports 
to  be  an  Itemised  statement  ot  a  mutual  run- 
ning accoimt  betweoi  the  parties.  The  first 
Item  thereof  is  a  idiarge  agatatst  the  defendant 
**to  amount  of  note,  $2,OOOjOO,"  followed  by 
other  Items  charging  him  with  Intwest  on  bis 
loon,  "^es  for  nonpi^ent  of  dues,"  *VItb- 
taiwal  fees,"  etc,  mating  a  sum  total  of 
f2,149.  Following  are  credits  ot  dues  and 
Interest  actually  paid,  profits  accruing  to  the 
stock  held  by  tbe  defendant  snd  a  dividend 
dedared  tberetm,  witb  a  final  item  of  $833, 
"amount  credited  to  ni^ledged  10  shares,  or 
gross  unearned  premium.'*  In  all,  these  cred- 
Ha  aggregftts  $uatM7,  leaving  a  balance  In 
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farm  of  tbe  assodatloa  of  $1,060.73.  In  tiie 
absence  of  tbe  by-laws,  rnles,  and  regnlatlona 
of  the  association,  wblch  were  not  introduced 
in  evidence  on  the  trial,  it  Is  impossible  to 
know  that  this  result  was  correctly  reached. 
Nor  is  it  material  to  inqnlre,  for  In  no  event 
can  this  "account"  Illustrate  what  damages 
were  actually  sustained  by  the  plaintiff  by 
reason  of  a  breach  of  the  defendant's  bond. 
As  to  the  note  for  $2,000,  charged  against 
htm,  no  paper  of  this  kind  was  Introduced  In 
erldence,  nor  does  the  record  disclose  what 
connection,  if  any,  such  an  instrument  bad 
with  the  loan  made  to  the  defendant.  Be 
this  as  It  may,  it  Is  certain  that  the  present 
action  is  not  an  attempt  to  sue  any  such  note 
to  Judgment,  or  obtain  a  recovery  thereon. 
The  theory  of  the  plaintiff  that  It  can  recover 
In  this  action  for  damages,  founded  upon  an 
alleged  breach  of  tbe  defendant's  bond,  such 
part  of  the  penal  sum  tberelo  named  as  will 
suffice  to  "square  accounts"  with  him  as  a 
stockholder  of  the  association,  without  regard 
to  how  his  indebtedness  to  It  arose,  is,  Indeed, 
a  novel  on&  It  certainly  cannot  be  accepted 
as  sound.  The  contract  of  the  defradant,  as 
embodied  In  his  bond,  was  to  pay  stipulated 
monthly  Installments  upon  the  shares  of  stock 
advanced  opon,  **ao  long  as  payments  are  due 
In  the  series  to  which  said  stock  belongs,  and 
until  said  stock  shall  mature,"  agreeably  to 
the  by-lawB,  rales,  and  regulations  of  the  as- 
sodotlon.  In  other  words,  Dart  obligated 
himself  rtmply  to  duly  matore  the  stock  ad- 
vanced npon,  and  there  is  not  tbe  al^test 
hint  that.  In  any  ev«it,  the  association  was  to 
have  a  rlg^t  to  otherwise  demand  rep^ment 
of  the  amount  loaned  to  him.  It  necessarily 
follows  that  the  measure  of  the  plaintiff's 
damages  growing  out  of  the  deftedant's  de- 
fault in  inn  Mug  the  reqnlatte  monthly  pay- 
ments would  be  such  an  amount  as  woold 
suffice  to  mature  In  dne  time  tbe  stock  ad- 
vanced vpim,  tjM  defendant  being  charged,  of 
course,  with  Interest,  or  fines,  upon  all  de- 
ferred payments.  We  do  not  understand  that 
the  plaintiff  complains  of  a  failure  on  his  part 
to  comply  wlUi  the  other  covenants  set  forth 
In  Us  bond;  bat,  tf  so,  the  actual  damages 
arising  from  a  breach  of  Qie  same  should  also 
be  Included  In  its  recovery. 

2.  The  only  effort  made  by  tbe  pUUntiff  up- 
on the  trial  to  prove  damages  ari^ng  from  a 
breach  of  tbe  bond  dedared  npon  was  to  bi- 
trodnoe  llie  evidence,  taken  by  Interrogatories, 
of  a  witness  wbo  testified  that  the  account 
above  referred  to  was  a  cmrect  statement  of 
**tlie  bidebtednees  dne  hy  defendant  to  plain- 
tiff on  April  1,  1896";  that  the  stock  of  the 
aasodatlon  bad  not  yet  matured,  and  that 
Dait  had  paid  no  mraithly  tautallments  npon 
the  sto^  hdd  by  him  since  January,  1891. 
TUB  alleged  ^Indebtedness*  would  seem  to 
Indnde  tranaactloas  between  the  association 
and  Dart,  both  In  his  capacity  of  borrower 
and  noDborrower,  and  apparently  Its  amount 
waa  Intended  to  represent  the  result  of  a 
final  accounting  between  him  and  the  plain- 


tiff, without  r^rd  to  the  time  when  his 
stock  should.  In  the  future,  mature.  What 
is  said  in  the  first  diTision  of  this  opinloo 
sufficiently  shows  that  the  evidence  relied  up 
on  by  the  plaintiff  was  not  of  such  a  character 
as  to  enable  the  court  or  Jury  to  determine 
what  actual  damages  had  been  sustained  by 
the  plaintiff.  C«tainly,  the  verdict  Is  for 
an  amount  totally  unauthorised.  The  case 
seems  to  have  been  brought  and  tried  upon 
an  entirely  orroneons  theory,  and  shonld  no- 
dergo  another  inTestigation  to  accordance  with 
the  law  88  hwein  announced*  Judgment  le- 
veraed. 

m  Oa.  TSO) 

OUBSTA  V.  ROYAL  INS.  CO.  OP  LIVBR- 
POOL. 

(Supreme  Court  of  Georgia.    July  27,  1896.) 

IN9DRAN0B— Loss— PROXIMATB  CJaDSK. 

The  action  being  upon  an  insnrance  poller 
Insaring  the  peraoo  to  whom  it  was  issued 
against  "ail  direct  Iobs  op  damaee  by  fire"  on  liis 
store  and  office  furniture  and  fixtures  contained 
In  a  certain  bnilding,  and  it  appearing  from  the 

Elaintlff'a  evidence  that,  after  tbe  building  had 
een  considerably  injured  by  fire,  they  were 
permitted  to  remain  therein  until  the  building 
bad  been  repaired,  by  potting  a  new  roof  upon 
the  same;  tnat,  after  this  was  done,  the  owner 
of  the  articles  inanred,  by  his  ageo^  resumed 
his  business;  and  that  they  were  subsequently 
Injured  or  destroyed  by  the  falling  of  the  walls 
of  the  bnilding,  this  occurring  some  25  days 
after  the  fire,— the  trial  judge  did  not,  on  this 
state  of  facts,  err  In  holding  that  the  loss  biU' 
tained  by  the  plaintiff  was  not  the  prozimatp 
or  direct  result  of  the  fire,  and  was  therefore 
right  in  granting  a  Donsnit. 
(Syllabus  by  the  Court) 

BrrOT  from  City  court  of  Atianta;  J.  D.  Ber- 
ry, Jyjdse. 

Action  hy  A.  U  Onesta  against  tlw  UayAl 
Insnrance  Company  of  LiverpooL  From  a 
judgment  for  defendant,  plaintiff  brings  error. 
Afflnned, 

Marshall  J.  Clarke  cited  for  plaintiff  In  er- 
ror: Code,  {  2799;  Ostr.  Ins.  371;  Balestraed 
v.  Insurance  Co..  34  La.  Ann.  814;  May,  Ins. 
H  404.  412;  Bid.  Ins.  644. 

Nbig  &  Spalding  cited  for  defendant  in  enw: 
California  Ins.  Oo,  v.  Unim  Oomprees  Co.,  133 
U.  S.  S8B,  41S,  416,  10  Sop.  Ot  865;  Wflliams 
V.  Association,  91  Ool  696,  17  8.  B.  BBS;  Oos- 
karth  V.  Insurance  Go.,  6  Ins.  Law  J.  159;  In- 
surance Oo.  T.  Shorwood,  14  Bmr.  356,  86Su 

SIMMONS,  O.  J.  This  was  an  action  upon 
a  policy  of  Insarance,  dated  Marcb  24.  189S. 
whldi  inanred  tbe  plaintiff  for  one  year  from 
that  date  against  *'all  dhrect  loss  or  damage  by 
fire**  <m  bis  store  and  office  furniture  and  fix- 
tures contained  in  the  three-story  brick  tin- 
roof  bnilding,  No.  2  Marietta  street,  Atlanta. 
6a.  At  the  conclusion  ot  the  evidence  for  the 
platotiff,  the  d^endant  moved  for  a  nonsolt. 
upon  the  gromid  Hat  tbe  loss  complatoed  of 
was  not  a  direct  loss  fire.  The  motion  was 
sustained,  and  the  plaintiff  excepted. 

It  appears  from  the  evidence  that  tbe  flre 
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took  plue  on  Jamnzy  9.  UM,  and  tliat  the  km 
was  occasUmed  hj  the  taSUag  ot  a  wall  of  On 
tnlldbv  on  Febrnary  8, 1894.  The  fire  trarned 
away  the  greater  portion  of  the  roof  of  the 
boikUttg,  and  the  waU  which  afterwaida  feU 
became  very  wet  from  the  water  tued  In  ex- 
tlngntehlng  the  Are.  An  inspection  of  the  walls 
from  top  to  bottom  waa  made  Boon  after  the 
flre,  by  builders  acting  as  adj  asters  In  behalf 
of  the  owner  of  the  building  and  certain  insnr- 
■noe*  companlea,  but  no  damage  to  the  waU 
was  discovered.  The  articles  insured  were  al- 
lowed to  remain  tn  the  bonding,  and  abont 
two  weeks  after  the  flre  the  cntttmctlon  of  a 
new  roof  was  begun.  Upon  the  completion  of 
the  repairs,  the  iJalntllf  resnmed  business  in 
tbe  building.  Between  the  time  of  the  flre  and 
the  time  the  work  on  tbe  roof  was  begnn,  there 
were  several  very  heavy  and  protracted  rains, 
and,  according  to  tbe  testimony  of  the  builder 
who  had  cliarge  of  the  repairs,  water  from  the 
rains  poured  down  In  a  flood  against  the  wall 
at  tbe  point  where  It  afterwards  gave  way,  and 
dammed  up  against  It  Under  this  state  of 
facts,  there  was  no  error  In  granting  a  nonsuit 
In  DO  case  can  a  recovery  be  had  upon  an  In- 
surance policy  for  loss  by  flre  unless  It  appears 
that  tbe  flre  was  the  proximate  cause  of  the 
loss;  and  In  this  Instance  the  policy  lu  terms 
limited  the  loss  or  damage  insured  against  to 
"direct"  loBS  or  damage  by  flre.  Such  a  loss 
may  be  occasioned  by  the  falUng  of  a  wall  In 
consequence  of  water  bdng  thrown  upon  it  to 
•ztlngaiBb  a  flre;  but  from  the  evidence  be- 
fore na.  It  would  be  Impossible  to  say  that  hi 
the  pteemt  case  this  ma  the  proximate,  or,  In 
any  s»ise  of  the  term,  tbe  "direct"  cause  of 
the  loas.  On  the  contrary,  the  evidence  tends 
to  show  that  tbe  efficient  and  predominating 
canse  was  the  pouring  and  damming  up  of  the 
wat^  against  the  wall  from  the  heavy  rains 
whltdi  fell  subsequoitly  to  tbe  flre.  Judgment 
afllrmed. 

(99  Oa.  7tt) 

HARBISON  V.  RICHARDSON. 

(Supreme  Oonrt  of  Georgia.   Dec.  7.  1806.) 

Dm  Facto  OrPicsBs— Bxbodtion— Rbturs— Ci.AiitB 
BT  Thibd  Pbrsohs— Btidbkob— Heuuat. 

1.  An  entry  of  nulla  bona  upon  an  execution 
fasned  from  a  justice's  court  by  one  who  had 
previously  been  elected  constable,  and  who  at 
tbe  time  of  the  eatry  was  "acting  as  constable 
generally,"  was  not  Invalid  because  he  waa  not 
then  under  bond. 

2.  It  was  error,  on  the  trial  of  a  claim  case, 
to  admit  in  evidence,  In  favor  of  the  plaintiff  in 
execntiOD,  a  written  stat^ent  previously  made 
by  flie  defendant  In  execution,  to  the  elEect 
that,  at  the  time  It  was  signed,  there  wm  no 
Judgments  binding  his  property;  snch  state- 
ment b^ng  ofFered  for  the  parpose  of  Impeach- 
ing a  jud^ent  against  the  defendant  tn  execn- 
tkm  in  existence  when  the  Btat«nent  was  made, 
and  the  claimant's  title  to  the  properbr  in  dis- 
pute depending  upon  the  validity  of  a  sale 
under  that  Judgment.  The  fact  that  the  state- 
ment was  sworn  to  added  nothing  to  its  com- 
petency for  the  purpose  indicated;  for,  not- 
withstanding this  fact  It  was  hearsay  only. 

(^Dabos  by  the  Coart.) 


Brror  from  superior  comt,  UNrinn  county; 
O.  O.  Smith,  Judge. 

BxecutlCHi  In  favor  of  A.  L.  Rlchardaob 
against  one  Hamsoa  was  claimed  by  defend- 
ant's wite.  From  a  Judgment  against  tar, 
she  brings  error.  Reversed. 

It.  D.  MoOTe,  for  plaintiff  In  error.   R*  V. 
Hardeman,  fdr  defendant  In  em». 

LTTMPEIN,  J.  An  execution  In  Cavor  o£ 
Rlchai'dson  waa  levied  upon  a  tract  of  land 
aa  the  pnqierty  of  Harrison,  to  which  a  dabn 
was  interposed  by  his  wife,  nie  property 
waa  found  subject,  and  Mra.  Harrison  except- 
ed to  tbe  oTOTullng  of  her  motion  tor  a  new 
trial. 

L  Htf  dalm  of  title  rested  upon  mt  deed 
from  the  sheriff  to  her,  aa  the  pnr^iaser  of 
the  land  in  dispute,  at  a  aale  therectf  under 
certain  justice's  court  execnttws  against  her 
husband.  This  sale  occurred  more  than  six 
years  before  the  rendition  of  Richardson's 
Judgment  "g"'"*  Harrison.  Upon  these  exe- 
cutions were  certain  entries  of  nulla  bona, 
signed,  "W.  B.  Bdmonson.  Constable."  Rich- 
ardson contended  that  these  entries  were 
rold,  because,  at  the  time  they  woe  mad^ 
Bdmonson  was  not  In  point  of  fact,  g  lawful 
constablA  It  appeared  firom  the  evidence 
that  before  the  making  of  the  entries  In  quea- 
tlon,  he  had  been  dected*  and  bad  served  as 
otmstable,  and  also  that,  at  the  times  these 
entries  were  made,  he  was  "acting  as  con- 
stable generally."  The  court  charged,  In  snb- 
stuice,  that  under  ttie  facta  recited  aboro, 
the  entiles  were  not  tamlld,  althou^  Bd- 
monson, at  the  thus  of  m airing  them,  may 
not  have  been  under  bond.  We  do  not  think 
this  charge  was  erroneous,  for  enough  appears 
to  show  tbMt  Bdmcmson  was  at  least  a  de  fac- 
to constable. 

2.  An  effort  was  made  to  tanpeach  Vta. 
Harrison's  title  by  attacking  the  validity  of 
the  Jodgmenta  under  which  her  hnsband'a 
property  waa  sold  by  the  sheriff.  It  appeaia 
that  after  the  rendition  ot  those  Judgments, 
and  while  they  were  aK>arently  valid  and 
subsisting  hens  against  the  property  of  Harri- 
son, he  had,  tor  the  purpose  borrowing 
money,  made  an  affidavit  In  which,  among 
other  things,  It  was  stated  that  at  the  time  ot 
Ha  execution  there  were  no  judgments  bind- 
ing his  property.  This  piver  was  offered  In 
evidence  by  tbe  plaintiff  In  eimcntlon,  for  the 
purpose  of  showing  tluU  the  Jodgmmts 
against  Harrison,  under  whl<di  the  sheriff  sold 
the  property  to  Mrs.  Harrison,  were  Told  at 
the  time  of  the  sale.  Clearly,  tlila  evidence 
amounted  to  taearsay  only,  not  being  rendered 
otherwise  because  In  tbe  form  of  an  afildaTit 
Treating  It  as  an  admission.  It  oonld  In  no 
possible  view  be  binding  upon  Mrs.  Harrison, 
not  having  be«i  made  by  her,  but  by  her  hus- 
band, who  certainly  could  not  undertake  to  bind 
b^  by  his  own  statements  made  hi  a  transac- 
tion In  which  she  was  in  no  way  legally  con- 
cerned.  The  trial  Judge,  however,  admitted 
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this  affldftTit,  and  also,  over  tlw  dalmanft 

objection,  permitted  oonnsel  for  the  idalntUt 
to  argue  to  tbe  jnry  tliat  tbe  aiOda^t  was  the 
■worn  tesUmony  of  the  defmdant  fa  ezeeo- 
tktn.  The  errors  thus  committed  were  nuuri* 
festl7  pr^ndldal  to  the  dalmanf a  case,  and 
require  the  granting  of  a  new  trlaL  Judg- 
ment rerened. 


fjn  Qa.  B85) 

STBODDEB  t.  SOTJTHDBiN  OBANTTB  OO. 
(Snprane  Court  of  Qeorgla.    Not.  80,  1886.) 

GOHPBOMISB— RbSCIHION— RbTUBN  Or  BaSSFITS. 

If  the  feneral  mle  that  one  who,  on  the 
ground  of  fraud  or  of  mental  Incompetencr  to 
contract,  seeks  to  rescind  an  executed  agree- 
ment <rf  which  he  has  received  the  fruits,  mast. 
bttfOE*  bringing  his  action,  make  or  offer  to 
make  rsatoration  to  the  opposite  party,  admits 
of  any  exception  because  of  the  plaintiff's  in- 
ability from  poverty  to  meet  this  requirement, 
such  exception  certaiuly  cannot  obtain  anless 
-tiie  frand  remained  undiscovered,  or  the  mental 
incapacity  continued,  until  after  such  fruits 
had  been  pnt  beyond  the  power  or  control  of 
the  plaintiff. 

Atkinson,  3^  dissenting. 

(Syllabus  by  the  Court) 

Brror  from  snperlor  court,  De  Ealb  coonly; 
B.  H.  Olark,  Judge. 

Action  by  WllUam  Strodder  against  the 
Southern  Granite  Company.  Judgment  for 
defendant   Plalntlfl  tnlnga  error.  Affirmed. 

Thomas  ft  Thomas  and  Erwin,  Cobb  ft 
Woon^,  for  plaintiff  In  error,  A.  H.  Oox, 
for  defendant  in  emw. 

LUMPKIN,  J.  On  January  11.  18&3,  Wil- 
liam Strodder,  while  in  the  service  of  the 
Southern  Granite  Company,  was  very  serlona* 
ty  Injured.  He  brought  an  action  for  dam- 
ages against  the  company,  alleging  that  his 
Injuries  were  caused  by  its  negligence,  without 
ftitilt  on  bis  part  It  further  appeared  from 
the  allegations  of  his  declaration  that  he  had 
signed  a  paper  which  purported,  for  a  con- 
sideration therein  recited,  to  have  been  exe> 
cuted  In  full  accord  and  settlement  of  all 
claims  for  damages  on  account  of  the  inju- 
ries rec^Ted.  It  was  also  alleged  that  the 
plaintiff  was,  by  the  defendant's  agent,  craft- 
ily and  fraudulently  Induced  to  sign  the  pa- 
per In  question,  "while  prostrated  and  wreck- 
ed by  physical  and  mental  torture  resulting 
from  the  Injury,  and  wholly  incapacitated  to 
execute  any  ralld  contract  without  counsel 
and  assistance;  defradant  b7  its  agent,  tak- 
ing advantage  of  his  helpless  condition."  The 
decIaratlcH]  In  effect  admitted  the  receipt  of 
$20  In  cash  by  the  plaintiff,  and  as  to  this 
matter  prayed  that,  "being  unable,  without 
fault  on  his  part,  to  repay  the  money,  the 
court  would  not  require  him  to  repay  it  as  a 
condition  precedent  to  granting  the  relief  be 
sought"  This  petition  was  dismissed  on  de- 
murrer by  the  trial  judge,  whose  judgment 
was  affirmed.  See  94  Ga.  626,  19  S.  E.  1022. 
Tbe  headnote  there  annonnced  la  here  re- 
ferred to  as  a:pres8fng  the  view  which  this 


eonrt  then  entertained  as  to  the  law  of  the 
case.  Afterwards  Strodder  filed  a  second 
dedaratlon,  In  which  he  attempted  to  take 
the  case  out  of  the  ruling  under  which  his 
first  actum  was  defeated.  In  the  opinion  of 
the  OhIeC  Jutlee  and  the  wrttor,  ttie  eeeoiiA 
declaratitm  falls  squarely  within  the  princi- 
ple of  the  declBloo  made  In  the  former  caKr 
and  therefore  cannot  be  maintained.  The 
material  allegations  of  the  declaration  now 
bOTore  the  court  are  aa  followB:  "Tbit  on 
the  9th  day  of  February,  1898,  ha  said  coun- 
ty, while  petlttonw  waa  atlll  orerwhelmed  by 
the  great  calami^  which  had  come  rspon  blm 
In  the  faithful  aerrlce  of  said  corporation,  on 
said  lltfa  day  of  January,  189S,  as  aforesaid, 
and  while  [>et!tloner,  pnratrated  by  the  ahock 
and  racked  by  the  physical  and  mental  pain 
and  torture  necessarily  consequent  thereon, 
was  then  and  there  wholly  unable  and  Inca- 
pacitated to  make  or  execute  any  valid  con- 
tract or  agreement  without  the  counsel  and 
assistance  of  his  friends,  the  said  corpora- 
tion, well  knowing  the  premises,  and  taking 
advantage  of  said  helpless  and  desolate  con- 
dition of  petltlcmer,  then  and  there,  by  and 
through  Robert  Schafer,  the  local  manager 
and  agent  of  said  corporation,  accompanied 
by  W.  F.  Chapman  and  J.  R.  Marbnt  came 
to  the  dwelling  of  petitioner,  who  was  lying 
on  his  bed,  side,  with  no  one  to  looik  after  pe- 
titioner's Interest  but  a  colored  boy  about  12 
years  old,  and  took  petitioner  out  of  his  bed, 
and  had  petitioner  to  touch  a  i>en,  and  make 
his  mark  to  sign  some  paper  writing.  Peti- 
tioner did  not  know  what,  and  could  not  un- 
derstand for  what,  owing  to  his  disordered, 
distressed,  and  disabled  condition  of  body  and 
mind.  That  petitioner  then  and  there,  before 
touching  said  pen  to  sign  said  paper  writing, 
asked  said  Schafer  why  he  wanted  petitioner 
to  sign  said  paper  writing,  and  said  Schafer 
then  and  there  replied  that,  as  petitions  was 
disabled,  his  name  would  no  longer  appear 
on  the  pay  roll  of  the  men  working  for  said 
company  at  said  quarry  kept  by  said  Kelly, 
the  'walking  boss,*  and  In  order  that  peti- 
tioner should  get  hla  money,  as  provided  In 
said  paper  wrtting.  every  pay  day,  regularly, 
for  three  months.  It  was  necessary  that  the 
said  paper  be  signed  by  petitioner,  and  sect 
to  the  headquarters  of  said  company.  That 
petitioner  then  asked  said  Schafer  whether 
the  said  corporation  was  going  to  throw  pe- 
titioner away  when  the  three  months  were 
out,  and  said  Schafer  then  and  there  replied, 
'No;*  that  when  the  three  months  were  out 
he  (Scbafer)  would  come  back,  and  noake 
further  arrangements  with  petitioner;  that 
the  doctor  had  told  him  that  petitioner  migbt 
be  well  In  three  months'  time.  That  what 
Is  [above  stated]  as  having  occurred  1b  the 
room  where  petitioner  was  sick  in  bed,  on 
said  9th  day  of  February,  1893,  in  siUd  conn- 
ty,  was  done  quietly,  quickly,  and  hnnied- 
ly;  and  though  the  wife  of  petitioner  was 
then  In  the  landloi^'s  service,  and  in  the  land- 
lord's mansion  hoas^  on  the  same  premises. 
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and  distant  bnt  aboat  fifty  feet  from  the 

■1^  room  ot  petitioner,  tbe  same  Scbafer  did 
not  Boid  for  her,  or  eren  notify  her  of  the 
said  transaction.  That  the  foUowlng  is,  gtib- 
Btantially,  a  copy  of  the  said  p^ter  wrttlm; 
to  which  the  slgnatore  of  petitioner  was  then 
and  tbm  procnred  by  the  uld  Btihafer,  as 
aforesaid,  to  wit:  littbonla,  Oa^  Feb.  0th, 
1888.  In  conslderatkoi  of  the  Sonthem 
Oraalto  Oompany  furnishing  me  with  the  re- 
quired medical  attention  to  my  eyes,  which 
were  injured  In  the  manner  hereinafter  de- 
scribed, my  wsces,  at  the  rate  of  one  dollar 
and  twmty-flTe  cents  per  day,  tat  Uiree 
months,  and  twenty  dc^brs,  which  has  been 
paid  to  and  accepted  by  me  in  fnll  accord 
and  satisfaction  and  settlement  of  and  fw  all 
claims  that  I  hare,  or  have  had,  or  may  have, 
for  damages  by  reason  ot  any  personal  UtJu- 
rles  by  me  In  the  serrice  of  said  company,  to 
date,  and  especially  an  in}nry  received  by  me 
on  the  morning  of  January  llth,  1893;  this 
adjustment  being  Intended  to  settle  any  canse 
of  action  arising  therefrom  In  my  favor  or  in 
favor  ot  any  one  claiming  nnder  or  through 
or  by  me;  the  special  injury  referred  to  be- 
ing to  my  eyes,  and  caused  by  the  exploelon 
of  dynamite  or  dynamite  caps  in  a  drill  hole 
on  the  quarries  of  said  company.  [S%ned] 

Ua 

Winiam  X  Stzooder.   [Signed]  W.  F.  Ctoap- 
mmrk 

man.  [Mgned]  J.  B.  ICarbnt'  That  shortly 
after  tt»  mxninXixni  of  the  tlirae  months'  time 
mexrtlosied  and  referred  to  brpetltioDK,  *  *  * 
to  wit,  about  the  middle  or  latter  part  of  May, 
1898,  petitioner  went  to  the  btislneas  offlee  of 
said  coipMratkm  in  tdtiumla,  and  stated  to 
said  Seliafer  that  tiw  three  monttis  were  ont, 
and  asked  him  what  said  company  was  going 
to  do  for  him;  and  that  said  Schafer  replied 
■then  and  tlm  ttiat  said  company  would  give 
him  fifty  dollars  and  transportation  for  him- 
self and  wife  to  Oreenwood,  South  Carolina; 
that  was  all  the  ennpany  could  do  for  him, 
as  the  company  could  not  afford  to  keep  petl- 
tioner  up  as  long  as  petKtoiier  lived.  That 
petiticmer  then  and  time  d«!llned  to  accept 
said  offer  of  Otty  dollars  In  money  and  trans- 
portation, as  aforesaid.  In  fnll  and  final  set- 
tlement of  his  claim  for  damages  against  said 
corporation,  and  then  and  there,  for  the  first 
time,  snspected  that  petitioner  had  be«D  ovw^ 
reached,  entrapped,  and  defrauded  t^'  said 
corporation.  That,  the  premises  considered, 
said  papM  writing,  bearing  date  the  9th  day 
of  February,  1898,  was  on  said  9th  day  Feb- 
ruary, 1883,  In  said  county,  wrongfully  and 
fraudulentiy  procured  from  petiticoier  for  a 
grossly  Inadequate  ctmslderation,  and  that  the 
allied  contract  of  accord  and  satisfaction 
therein  set  forth  is  void  ab  Initio."  The  dec- 
laration prayed  that  the  court  would  not  "re- 
quire petitioner  to  repay  the  said  considera- 
tion set  forth  and  mentioned  In  said  paper 
writing  as  a  condition  preced^t  to  granting 
petitions  the  rell^  prayed  for";  that  the 
•rrltlng  be  canceled;  that  be  be  awarded 


damages  to  compeus^  him  for  the  personal 
iDjurles  Inflicted  upon  him  by  the  defendant; 
«*and  that  due  provision  be  made  In  the  ver- 
dict and  judgment  for  the  repayment  to  said 
corporation  by  petitionu  ot  the  amomt  that 
m^  appear  to  have  been  real  and  correct 
conidderatlon  ot  said  paper  writing.  If  any." 

While  the  declaration  doee  not  In  tenna  aver 
that  the  plaintiff  received  and  used  money  paid 
to  him  by  the  defendant  uniler  the  setOenHnt 
referred  to,  no  reasonable  or  fair  canstmcOon 
of  the  above-quoted  sBegationa  could  leave 
It  In  the  least  degree  doubtful  that  he  did  re- 
ceive some  amount  from  the  defendant,  and 
had  disposed  of  the  same  before  the  bringing 
of  either  action.  It  Is  also  to  be  observed  that, 
taking  these  allegations  an  together,  they  do 
Dot  make  a  case  of  total  mentsl  Incapacity  to 
contract  at  the  time  the  plaintiff  signed  the  pa- 
per releasing  the  defendant  from  further  lia- 
bility for  damages.  It  wHI  be  noticed  tliat  he 
Inquired  of  the  defendant's  agent  as  to  the  lat- 
ter*a  reasons  for  desiring  blm  to  sign  the  papw, 
and  that  he  apparently  acted  upon  the  infor- 
mation given  him  by  the  tLgaA  in  reply.  As- 
suming as  true  what  the  declaration  alleges  In 
this  connection,  an  outrageous  fraud  was  per- 
petrated upon  the  plaintiff;  bnt  It  would  seem 
that  he  was  acting  with  at  least  some  degree 
of  Intelligence  with  reference  to  the  matter  In 
hand,  and  was  simply  overreached.  Indeed, 
bis  chief  comphdnt  as  to  the  Invalidity  of  tiie 
paper  Is  embraced  bi  Us  assertion  that  It  was 
'*WTODgfuIly  and  fraudiflentty  tuocnred  from 
petitiraer,  for  a  grossly  inadequate  MHuldera- 
tion."  While  he  does  all^  tiiat  tt  was  void 
ab  Initio,  be  does  not  distinctly  aver  that  this 
was  so  because  of  mental  incapacity  on  his  part 
to  contract,  nor  does  he  undertake  to  set  forth 
facts  showing  that  this  was  necessarily  true  of 
the  Instrument  in  question.  Nevertheless,  we 
shall  deal  with  the  case  as  If  the  declaration 
were  sufllcientiy  full  and  unequivocal  In  this 
respect  So  r^ardlug  it,  the  Oiiief  Justice 
and  the  writer  are  unable  to  percetve  any  mate- 
rial distinction  between  the  two  declarations 
filed  by  the  plaintiff,  for  It  does  not  In  the  last 
appear  that  he  disposed  of  the  money  whUe  in 
a  state  of  mental  incompetency,  or  before  he 
discovered  the  fraud  which  bad  been  practiced 
upon  him.  In  these  respects  the  second  dec- 
laration has  the  same  Inflrmltiee  wbicdi  Char- 
acterized the  first;  and,  for  aught  that  appears 
In  either,  the  plaintiff  knew  when  he  spent  the 
money  that  a  gross  deceptim  had  been  prac- 
ticed upon  him,  and  was  rationally  capable  of 
determining  whether  or  not  he  would  use  the 
money  In  hand  (thus  ratifying  the  agreement), 
or  repudiate  the  agreement  by  returning,  or 
offering  to  return,  the  money,  and  lulnging  his 
action. 

If  this  view  Is  correct,  the  dedslon  appearing 
hi  94  Qa.  and  19  S.  B.,  supra,  even  If  erroneous, 
Is  absolutely  binding  upon  the  plaintiff,  because, 
In  consequ^ce  of  it,  the  matters  of  controver- 
sy between  blm  and  the  defendant  in  error  are 
res  adjndlcata,  and  cannot,  as  between  these 
parties,  em  become  the  subject-matter  of  re- 
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view.  Howerer, -a  majodty  of  the  court  are 
sutlsfled  that  tbe  law  was  correctly  laid  down 
In  tbe  first  Instance.  Unless,  In  a  case  like 
tbis,  tbe  plaintiff  plainly  alleges  facts  sbowlng 
that  bis  Inability  to  make  resUtutlon  arose  from 
canses  beyond  bis  omtrol,  a  court  of  equity 
cannot,  merely  because  of  a  present  Inability  on 
his  put  from  poverty  to  restore  the  original 
status  existing  between  hlmaelf  and  his  adver- 
sary, grant  the  relief  he  seeks.  If  any  excep- 
tion based  npon  the  ground  of  poverty  can  be 
Ingrafted  upon  tin  genual  role  q^dlcable  In 
such  cases,  the  ooort  wfD  oarefnlly  and  dlU- 
(tently  Inquire  whether  or  not  the  Inability  to 
make  restoration  resulted  from  the  plaintifTs 
own  conduct;  or  aion  from  canses  oror  which 
he  bad  no  eontroL  Certainly,  if  it  appeared 
that  the  ^aintifr,  through  his  own  Tolnutary 
act.  ddlberately  placed  bimaalf  in  a  attnatian 
roiderlng  restoration  impossible,  the  essmtial 
elonent  of  eqalty  would  be  entirely  wanting, 
and  ttie  fact  of  poverty  would  be  utterly  mi- 
materlal.  In  cases  whore  Infants  purchase, 
and  snbsequenHy  part  wttb,  property  before 
arrivlDg  at  majorl^,  it  haa  beoi  bdd,  because 
of  a  pronmied  want  of  capacity  on  thebr  part 
to  properly  take  care  of  property  during  minors 
Ity.  that  tlwf  ue  not  bound,  and  will  not  be 
required,  to  make  restmmtlon.  The  rule  as  to 
persona  tanporarfly  laboring  under  mental  dis- 
ability is,  howevor.  quite  different;  for  If  they 
rationally  and  deliberately,  during  an  Interval 
of  mental  responsibility,  spiflj  the  conddera- 
tlon  received  from  tbe  opposite  party  to  their 
own  use,  they  wHl  be  required  to  make  restora- 
tion, at  least  to  the  extent  of  the  benefit  ac- 
tually wijoyed  by  them.  As  to  perscHu  capa- 
ble of  contracting,  "aU  tbe  cases  are  agreed 
that  one  who  was  Induced  to  oiter  into  a  ccm- 
tract  through  the  fraudulent  contrivances  or 
fraudulent  reproecntatloos  of  tiie  (^posite  par- 
ty may  rescind  the  contract,  provided  he  can, 
by  a  return  of  I3ie  properly  recelTed  under  the 
contract,  place  tbe  other  party  in  statu  quo." 
"An  otta  to  rescind  should  be  accompanied  by 
a  tender  of  tbe  return  <rf  the  property.  Noth- 
ing else  will  abscdve  the  buyer  from  payment." 
"Unlefli  the  eoaisideration  is  utterly  worthless. 
K  must  be  returned."  The  above-quoted  ex- 
facta  are  to  be  found  in  an  article  entitled 
••Besdssloa  of  Guitracts— R^nni  of  Gonsldenk- 
tlon"  (18  Gent  law  J.  482-4S7),  written  by 
Mr.  Oosby  Johnson,  in  which  be  enters  npmi 
a  fnS  and  excellent  discusstim  ot  the  wh<^ 
subject,  citing  numerous  authorities,  nils  ai^ 
tide  is  refttred  to,  and  to  a  large  extent  BAopt' 
ed  as  the  text,  In  Wait,  Fraud.  Coot.  pp.  70B- 
706,  wherein  the  cases  In  support  of  the  doc- 
trine recognlead  and  v^ied  in  the  present 
case  hare  been  carefoUy  dasslfled  and  dted. 
JudUcmmt  affirmed. 

ATKINSON,  J.  (dissenting).  Notwithstand- 
ing the  performance  of  the  apparently  rational 
physical  act  of  executing  a  written  evidence 
of  a  contract,  if,  at  the  time  of  tbe  performance 
of  such  act,  the  party  sought  to  be  charged  was 
incapable^  In  cfmseqnence  of  mental  Infirmity, 
to  enter  into  the  contract  Itself,  he  will  not  be 


tan  BEPOBTBB.  (Ge 

bound,  and  the  mere  physical  acceptance  of  thr 
fruits  of  such  an  agreement,  while  still  men 
tally  Incapable  of  understanding  the  nature  of 
his  act,  will  not  serve  as  a  ratification  of  ai> 
agreement  apparently  entered  Into  under  such 
circumstances;  and,  therefore,  whether  tbf 
writing  entOBd  Into  under  such  drcmnstances, 
which  purports  to  operate  as  evidence  of  an 
accord  and  satisfaction  of  a  preexisting  rlgbi 
of  action.  Is  binding.  Is  dependent,  not  npon  the 
mere  physical  act  of  apparently  receiving  mon- 
eys In  satisfaction  of  each  cause  oC  action,  bul 
upon  whether  the  mental  condition  of  the  per 
son  BO  receiving  It  was  such  as  to  have  enabled 
blm  originally  to  ester  Into  tbe  ccmtract  of 
accord  and  satisfaction,  ot  such  as  to  enable 
him  knowingly  to  ratify  audi  a  tiansactkm,  the 
evidence  of  whldi  was  executed  whUe  he  wai 
under  a  dlsaWllty  to  omtract,  because  of  his 
mental  condition.  If  no  contract  was  made, 
then  tbe  plaintiff  received  no  money  in  pursu- 
ance of  that  contract,  and  la  therefore  nor 
bound  to  make  restitution,  but  he  can  bring  his 
action  upon  the  original  cause  of  action. 
Whether,  In  tbe  present  case,  tbe  alleged  c<m- 
tract  was  orWnally  binding,  or  whether  If 
afterwards  became  so  because  at  Its  ratifica- 
tion, were  questions  fOr  the  jury,  and,  nndw 
the  facts  stated  In  the  dedantUm,  the  court 
erred  in  sustaining  the  demurrec 

ClOO  Oc  818) 
AI/MAND  V.  MAXWBIili. 
(Supreme  Court  of  Georgia.    Jsd.  21,  1897.) 
Cebtioraki— Gbaxt  of  Nbw  Triai- 
The  superior  courts  have  no  power  by 
writ  of  certiorari  to  award  new  trials  in  in- 
ferior judicatories  apon  the  ground  of  alleged 
newly-discovered  evidence.  The  verdict  of  the 
Jury  in  the  present  case  was  supported  by  th» 
evidence.  No  error  of  law  was  committed,  as 
appears  from-  the  record,  and  tha  Judge  did  not . 
err  in  overruling  the  certiorari. 
(Syliaboi  by  the  Court.) 
Brror  from  superior  court,  Fulton  county; 
J.  H.  lAimj^ta,  Judge. 

The  following  fs  tlie  ofHrfal  report: 
J.  R.  Maxwell  sued  Mrs.  Mattie  Aimand  up- 
on an  account  for  made  up  of  nuiaer 
ous  Items,  consisting  mainly  of  amounts  due 
for  work  done  on  vehicles.  She  pleaded  Qiat 
she  was  not  Indebted  to  him  In  any  sum,  but 
that  he  was  indebted  to  her  $140  as  the  value 
of  a  stirrey  and  two  delivery  wagons,  less 
credito  for  work  done,  amounting  to  $67,  leav- 
ing due  her  by  blm  a  balance  of  $83, for  which 
she  prayed  Judgment  Hie  case  was  tried  by 
a  jury  In  a  Justice's  court,  and  on  conflicting 
evidence  a  vMrdict  was  rendered  In  favor  of 
the  plaintiff  for  the  amount  for  which  h4 
sued.  By  petition  for  cortJwarl,  defendaut 
alleged  that  the  verdict  was  contrary  to  law 
and  evidence,  and  that  the  court  erred  In  ad- 
mitting the  books  of  plaintiff  contaJnlng  the 
account  sued  on  as  evidence  to  the  Jury  "over 
objection  on  the  ground  that  the  same  showed 
alteratlona,"  and  in  allowing  plaintiff's  coun- 
sel, over  defendant's  (Ajecttoit  (the  grouticl  o' 
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objection  not  Mng  stated),  to  ask  the  wltne« 
Almand  (defendant's  husband)  where  he  got 
the  vehicle  In  dlivnte.  The  record  does  not 
sbow  what.  If  anj,  aMeratioDS  appeared  on 
plalntifTs  booksL  As  a  further  gronnd  for 
new  trial,  defendant  set  np  newly-diacovered 
evidence  contained  in  affidavits  obtained  since 
the  I3ial,  and  Included  in  the  petition  for  cer- 
tJorari.  Defendant  brings  extct.  AfBrmed. 

W.  H.  XeireU  and  S.  D.  Johnson,  for  plain- 
tiff in  error.  O.  8.  Winn,  for  defendant  In 
error. 

PSB  CUBZAM.  Judgment  affirmed. 


(W  Ga.  eo) 

GUMMING  V.  STATB. 
^npreine  Gonrt  of  Oeorgia.    OcL  19.  18960 

JVHT  —  CBAIXAKOU  —  HOUICIDB  —  THBBA.T8  AVTD 

Mknacbs— JoaTinoATios— Pbovikoi  or  Jubt. 

1.  When  two  or  more  persoDR  are  jointly 
tried  for  a  felony,  aod  each  inaistB  apoa  baT> 
ing  the  full  number  ot  peremptorr  challeuges  to 
Jurors  to  wiiich  be  would  be  entitled  if  tried 
alone,  It  is  the  duty  of  the  judge,  upon  the  re- 
quest of  the  accused,  made  when  the  first  juror 
is  put  upon  them,  to  determine  at  once  the 
total  number  of  such  challenges  which  will  be 
allowed  to  the  accused. 

2.  Willie  provocation  by  words,  threats,  men- 
aces,  or  contemptuous  gestures  shall  in  no  case 
be  sufficient  to  reduce  a  homicide  below  the 
grade  of  murder,  when  tlie  liilliDg  Is  done,  not 
because  or  on  account  of  any  fear  in  the  mind 
of  the  slayer,  bat  solely  for  the  purpose  of  re- 
■enting  the  provocation  given,  it  is  neverthe* 
lees  true  that  tlireats,  accompanied  by  mena- 
ces, though  the  latter  do  not  amount  to  an 
actual  assault,  may,  in  some  instances,  be  suf- 
ficient to  arouse  the  fears  of  a  reasonable  man 
that  his  life  is  in  danger,  or  that  a  felony  Is 
about  to  be  perpetrated  upon  him.  In  all  such 
cases  the  motive  with  wolch  the  slayer  acted 
la  for  determination  by  the  jury;  and,  if  it 
be  claimed  that  the  homicide  was  committed, 
not  in  a  spirit  of  revenge,  but  under  the  fears 
of  a  reasonable  mam  It  is  for  the  jury,  and  not 
for  the  judge,  to  mdde  whether  or  not  the 
circumstances  were  sufficient  to  justify  the  ex- 
istence of  such  fears. 

(a)  In  the  present  case  it  was  error  to 
charge:  "A  fear  growing  out  of,  and  only  sup- 
ported by,  mere  words,  threats,  menaces,  or 
contemptuous  gestures,  is  not  the  fear  whitA 
vrouid  juBti^  or  excuse  another  for  committing 
a  homldde. 

8.  The  general  cha^,  except  as  to  the  error 
above  pointed  out,  was  a  fair  submission  of 
the  law  upon  the  issues  Involved;  the  requests 
to  diarge  were  sufficiently  covered;  and  tliere 
WHS  no  errw  In  rejecting  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  WUtchison  coun- 
ty; J.  C.  Hart,  Judge. 

I>ave  Cummlng  was  convicted  of  murder, 
and  brings  error.  Reversed. 

H.  P.  Howard,  Whit&eld  &  Allen,  and  Rob- 
erts ft  Pottle,  for  plaintiff  in  error.  Ander- 
son, Felder  &  Davis,  H.  Q.  Lewis,  Sol.  Gen.» 
J.  W.  Llnd&oy,  and  J.  M.  Terrell*  Atty.  Qen., 
for  the  State. 

SIMMONS,  G.  J.  Dave  Gumming  and  ttro 
other  penons  were  Jointly   indicted  for 
27  S.E.— 12 


murder.  He  was  fomid  gontgr,  and,  his  mo 
tim  for  a  new  trial  being  overruled,  he  ex 

cepted. 

1.  One  of  the  grounds  of  tlie  motion  is  that 
the  court  erred  in  refusing  to  rule,  immedi- 
ately after  tiie  first  panel  of  the  Jury  was  ' 
put  on  the  accused,  that  tb^  were  entitled 
to  60  strikes;  that  Is  to  s^,  20  strikes  for 
each  defendant.  After  the  first  Juror  on  the 
panel  had  qualified,  and  had  been  put  upon 
the  accused,  counsel  for  the  accused  inform- 
ed the  court  tliftt  they  would  claim  this  num- 
ber of  strikes.  Gonns^  for  the  state  re- 
sisted this  claim,  and  the  court  refused  to 
rule  on  the  proposition,  stating  that  it  was 
not  the  proper  stage  ot  the  trial  to  rule 
on  the  avestion.  Section  974  of  tiie  Penal 
Code  declares  that  "every  parson  Indicted 
for  a  crime  or  offoise  whiCh  m^  subject 
him  to  deatii,  or  four  years'  imprisonment 
In  the  pwitoitiary,  may  peremptt^ily  chal- 
lenge twen^  of  the  Jurws  impaneled  to  try 
him."  And  this  conrt  has  held  that,  where 
perstAs  Jointly  Indicted  for  such  an  offemw 
go  to  trial  together,  they  do  not  waive  any 
ri^t  of  peremptwy  challenge,  but  each  Is 
entitied  to  his  full  statutory  allowance. 
Grace  v.  State,  D9  Ga.  88..  And  see  Bntler  v. 
SUte.  92  6a. '601,  19  8.  B.  61.  In  this  case, 
tha«fore,  the  daim  et  the  aceneed  oti^ht 
to  have  been  allowed,  and,  the  motion  hav- 
ing been  made  when  the  first  Juror  was  put 
upon  the  aocuaed,  and  an  immediate  roUi^ 
requested,  the  Judge  ought  not  to  have  post- 
poned the  determination  of  the  question  as 
he  did.  It  may  have  bem  important  for  the 
accused,  in  determlnii^;  as  to  what  Jurors 
they  would  accept  or  reject,  to  know  at  the 
outset  how  many  strikes  would  be  allowed 
them  by  the  court. 

2.  It  la  complained  tiiat  the  court  erred  in 
charging  that  "a  fear  growing  out  of,  aqd 
only  supported  by,  mere  words,  threats,  m«i- 
aces,  or  contemptuous  gestures,  Is  not  tlie 
fear  which  would  Justify  or  excuse  another 
for  committing  a  homicide.*'  The  things  here 
mentioned.  It  Is  true,  will  not  avail  the  pet^ 
son  killing  when,  in  order  to  reduce  the  homi- 
cide to  voluntary  mansian^ter,  he  sets  up 
that  killing  was  done  in  the  exdltomoit  of 
passion,  and  because  of  utrovocaticai;  for 
the  Penal  Gode,  in  dealing  witit  the  d^ense 
(section  8S),  dedares  that  "prorocation  by 
words,  threats,  menaces,  or  contemptuous 
gestures,  shall  In  no  case  be  sufficient  to 
free  the  person  killing  from  the  guilt  and 
crime  of  murder.**  But  It  is  not  the  law  that 
ntme  of  these  things  shall  be  sufficient  to 
produce  such  a  fear  as  will  Justify  a  kUUng. 
The  question  of  what  is  sufficient  to  reduce 
the  grade  of  the  crime  where  a  UlUxv  Is 
prompted  by  passion  is  one  thing,  and  the 
question  of  what  Is  sufficient  to  exclto  the 
fears  of  s  r«isonable  man  that  a  felony  is 
about  to  be  committed  upon  him  is  anotJiw, 
and  very  different,  thing.  Hie  Penal  Gode 
(section  71)  declares  that:  "A  bare  fear  of 
any  of  those  (Senses  to  prevenywhicb  tbm 
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homidds  b  alleged  to  hare  been  commttted, 
shall  not  be  anfflclent  to  Justify  tbe  kllUiiff. 
It  mnst  appear  that  the  clrcumBtanc^  were 
soffldent  to  excite  the  f  eara  of  a  reasonable 
man."  But  It  does  not  undertake  to  define 
what  drcumstancea  shall  or  shall  not  be 
sufficient  to  ezdte  such  fears.  It  la  true 
that,  In  order  to  justify  a  homldde,  there 
must  be  somethlnjT  more  than  mere  verbal 
threats;  there  mnst  be  an  appearance  of 
Imminent  danger.  The  means  at  Inflicting 
the  threatened  Injmy  most  apparwtly  be 
at  hand,  and  there  must  be  some  manifesta- 
tion of  an  Intention  to  inflict  the  Injury  pre*- 
mOji  but  It  Is  not  easentlal  thai  thwe 
should  be  an  actual  assault  Blere  threats 
and  menaces  may,  nndor  some  drcnmstan- 
ces,  be  sufficient.  A  menace  Ib  defined  to  be 
**the  show  of  an  intention  to  Inflict  evil"; 
"to  menace"  Is  "to  act  In  a  threa:tenlng  man- 
ner." Diet.  Any  overt  act  of  a 
threatening  character,  short  of  an  actual  as- 
sault, Is  a  menace;  and  It  will  not  do  to  say, 
as  the  court.  In  effect,  did  In  tbla  Instance, 
that  no  such  act  can  be  considered  sofflclent 
to  exdte  the  feaxa  of  a  reasonable  man.  If 
a  man  of  reckless  and  vl<4CTt  character,  who 
bears  a  gmdge  against  me,  and  has  made 
threats,  which  have  been  communicated  to 
me^  that  he  will  kill  me  on  sight,  approaches 
me  In  an  angry  and  threatening  manner, 
with  a  deadly  weapon  In  hta  band,  though 
the  weapon  ia  not  then  directed  or  aimed  at 
me,  and  declares  that  be  Intends  then  and 
there  to  kill  me,  this  Is  no  more  than  a  men- 
ace; but  the  law  does  not  say:  "¥ou  shall 
not  take  him  at  his  word  until  he  actually 
assaults  you.  Until  he  does,  any  fear  you 
may  have  that  he  Is  about  to  carry  ont  his 
threats  Is  unreasonable;  and  If  yon  kill  him. 
although  70a  do  so  under  the  belief  that  the 
killing  Is  necessary  to  save  your  own  life, 
yonr  feara  are  no  defense."  To  hold  tliat 
this  Is  the  law  would  be  to  exdude  as  a  de< 
fense,  In  such  cases,  the  fears  ot  a  reason- 
able man,  or  to  say  as  a  matter  of  law  that 
fean  are  unreasonable  when  we  are  not 
able  to  say  it  as  a  matter  of  fact  It  would, 
in  many  cases,  render  the  right  ot  self-de- 
fense practically  nugatory,  tor  It  wonld  post* 
iwne  the  exercise  of  the  right  until  It  would 
be  of  no  avalL  In  Wharton  on  Orlmlnal 
Law  (volume  2,  f  493)  It  Is  said:  "A  violent 
and  perilous  defense  can  only  be  employed 
in  cases  where  there  Is  an  apparently  vio- 
lent and  perilous  attack.  To  sustain  such  a 
defense,  however,  the  actual  striking  of  a 
blow  Is  not  necessary,  nor  is  It  even  requi- 
site that  the  assailant  be  within  striking  dis- 
tance. If  the  attack  be  apparently  Imminent" 
Mr.  Bishop,  after  stating  the  doctrine  that 
threats  with  no  ovwt  act  and  no  Imminent 
danger  will  not  Justify  a  homldde,  says: 
'*Not  In  conflict  with  this  rule,  a  threatened 
blow  need  not  be  actually  given."  Blab. 
New  Or.  Ijiw,  i  872.  It  has  hem  wen  said 
that:  "It  Is  difficult  to  lay  down  a  rule 
strictly  governing  all  cases.   The  drcnm- 


stances  of  the  cases  differ  so  widely.  Xlie 
overt  act  that  will  Justify  a  d^endant  In  as- 
suming that  his  own  life  is  then  in  danger 
must  depend  upon  the  drcnmstanees  ot  each 
particular  case.  Gases  may  be  readily  sup- 
posed, and  no  doubt  often  occnr,  where  to 
require  a  defendant  to  wait,  until  his  ad- 
vvsary  actually  begins  the  c<Nnbat  would  be 
to  require  him  to  watt  nntU  thae  would  be 
little  chance  left  of  successful  d^ense;  cases 
where  the  deadly  purpose  of  the  party  Is 
so  fixed  and  determined,  his  character  so 
reckless  and  bloody,  his  use  of  deadly  weap- 
ons so  expert  and  skillful,  that  to  await  his 
attack  would  be  to  await  almost  certain 
death;  and  the  result  of  the  rencounter 
wonld  often  depend  upon  which  par^  wss 
the  quicker  In  action.  In  cases  of  this  diar- 
acter,  where  the  parties  meet  a  very  slight 
movement  might  Justify  elthur  party  in  act- 
ing at  once  upon  the  assumption  that  his 
life  Is  then  In  Instant  peril.  Or  cases  might 
occnr  where  the  fact  that  the  deceased  met 
the  defendant  under  the  particular  circum- 
stances, and  In  connection  with  previous 
facts,  might  show  that  the  deceased  sought 
the  meeting  with  a  deadly  purpose,  and  be  in 
itself  an  overt  act  These  are  doubtless  ex- 
treme cases,  but  they  are  used  to  show  that 
the  overt  act  spoken  of  is  a  question  de- 
pending upon  the  entire  circumstances  of 
each  particular  case,  and  also  to  Illustrate 
the  meaning  of  the  expression  that  the  dan- 
ger must  be  imminent  at  the  moment." 
Jackson  v.  SUte  (Tenn.)  1  Horr.  &  T.  Cas. 
Self-Def.  481.  In  the  present  case  the  ac- 
cused claimed  that  the  deceased,  on  the  oc- 
casion in  question,  and  before  the  fatal 
blow  was  Inflicted,  cut  him  with  a  knife: 
and  the  court  properly  charged  the  law  as  to 
the  right  of  the  accused  to  defend  himself 
against  an  actual  assault  with  a  deadly 
weapon,  and  the  Jury  found  against  this 
thecHT*  But  there  was  evidence  in  behalf 
of  the  accuse^  whldi  they  might  have  be- 
lieved, and  to  which,  but  for  the  dmi^e 
complained  of,  they  might  have  given  ^ect 
in  bis  favor,  that,  whether  the  deceased  ac- 
tually used  the  knife  upon  the  accused  or 
not,  he  had  a  knife  In  his  hand,  and  was 
makli^r  hostile  demonstrations,  and  threat- 
ening to  kill  the  accused.  Whether  the  cir- 
cumstances were  such  as  to  exdts  the  fears 
of  a  reasonable  man  that  a  tMony  was 
about  to  be  cmnmltted  upon  tilm,  and  that 
it  was  necessary  to  kin  the  other  party  in 
order  to  prevent  It,  was  a  question  to  be  de- 
termined by  the  Jury  In  the  light  of  their 
own  Judgment  and  experience;  and  It  was 
error  for  the  court  to  hold,  in  effect  that 
these  drcumstances  were  not  suffldenl^  tliuB 
exduding  them  as  a  defense  unless  th^ 
wore  accompanied  by  an  actual  assault  upon 
the  person  of  the  accused.  See  Howell  v. 
State,  S  Oa.  49;  Monroe  v.  State.  Id.  UtS, 
136;  Braswell  v.  State,  42  Ga.  608;  Cannon 
V.  State.  80  Oa.  768.  7  S.  El.  140. 
t.  The  general  charge,  exceitt  as  to  the  «r- 
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ror  ftbore  pointed  out,  wms  a  fSRlr  mtnnimon 
of  the  law  upon  the  Ihqm  InTtdred,  the 
reqnestB  to  charge  vere  nifflelaitly  coTered, 
and  tbtfe  was  no  error  In  xajecUng  vrV- 
Jndfment  rerarsed. 


ooe  gb.  S17) 

HABBIflON  at  «L  T.  TATB  et  •!. 
(Sopieme  Court  of  Gcorgta.   Ju.  21,  18974 
DUMIBUI.— ABUTSTATaUBHT  — DuoKarioK  o» 

UOOHT, 

Q%e  diMTetlon  of  th«  trial  jndse  tn  refai- 
stating  at  the  aame  term  of  tti  dumiaenl  a  com 
vhidi  had  been  dfemiued  becaiue  oi  a  want  of 
proeecatlon  wUI  not  be  controlled,  nnleea  it  haa 
been  manlfeetly  aboKd.  Under  the  facte  of 
the  preeent  cajse,  the  diecretion  of  fkm  eonrt 
■wmm  not  impropalr  ezerdeed. 

(SjrUabiH  hjr  the  ConrL) 

Error  from  city  court  tt  Atlanta;  J.  D. 
Berry,  Jadge. 

Action  by  Jamee  P.  HarrlBon  and  others 
agalzut  V.  Ol  Tate  and  others.  .  From  an  (ht- 
der  reinstating  niios  after  dlamlsaalt  defend- 
ants Mng  error.  Ai&nned. 

The  following  la  Uie  official  report: 
Two  cases  at  a  regnlar  bar  meeting  were 
regularly  called  and  assigned  tor  trial  tox 
Friday,  January  2A,  1896.  In  the  Second  dlrl- 
slon  of  the  court  of  Atlanta.  On  that 
day  the  cases  were  regularly  reached  In  their 
(ntdw  for  trial,  were  regnlarly  called  for  trial, 
and,  there  being  no  appearance  for  the  plaln- 
tUb,  were  dismissed  for  want  of  prosecatl<m. 
On  the  same  day  the  idatnUffs  mored  to  rein^ 
state  the  cases  on  the  gronnds  that  when 
they  were  Bounded  tot  trial  one  of  the  plain- 
tiff!^ attorneys  was  actually  engaged  In  the 
trial  of  a  case  In  the  First  division  of  the 
dty  court;  that  another  of  plaintiffs'  attor* 
neys  was  actually  present  In  the  superior 
court  of  Fult<m  county,  said  firm  of  attor- 
neys having  a  case  In  said  court,  and  about 
to  be  reached,  and  also  was  there  for  the  pur- 
pose of  attending  the  call  of  the  courtfs  mo- 
tkm  docket;  and  that  the  third  member  of 
aald  firm  of  attorneys  had  an  agreement  with 
defendants  attomeys  that  said  cases  were 
not  to  be  tried  that  day  if  reached,  but  should 
be  assigned  for  trial  during  the  coming  week, 
and  Ur.  F.  O.  Tate  notified.  To  this  motion 
defendants  d«nnrred  on  the  ground  that,  tak- 
ing all  of  its  allegatlonB  as  true.  It  presented 
no  legal  or  sufficient  reason  why  the  cases 
should  be  reinstated.  It  Is  one  of  the  rules  ot 
said  dty  court  that  cases,  aftor  being  r^ular- 
if  called  and  assigned  tor  trial,  cannot  be 
ebecked  by  cMisent  of  coonsd.  ^nie  dwnur^ 
rer  was  overruled,  and  the  cases  reinstated. 
Deftaidanis  excepted.  ' 

Harrison  &  Peeples,  for  [dalntlfls  In  error. 
Anderson,  Felder  A  Davis,  for  defendants  In 
enw> 

PER  GUBIAM.  Judgment  affirmed. 


(100  Ob.  tU) 
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(Supreme  Coort  of  Qeorsia.    Jan.  21,  1887.)  • 

OBiMiKaL  Law  —  Weit  or  E&bob  —  Ssnvios  os 
Solicitor  OsNaRAL. 
When  a  erbninal  case  la  tried  In  a  titj 
court,  and  the  jndsment  of  that  conrt  la  re- 
viewed Iff  certiorari  upon  writ  of  error  to  thla 
conrt  aervice  of  the  tdll  of  exceptions  upon  the 
solicIt4v  general  of  the  circuit  U  neeesaaxy  to 
the  jaiifldiction  of  thla  court,  end  an  acknowl- 
edgment of  aervlce       one  who  appeared  sa 
"aoHcltor  general  pro  tern.,  city  court,"  will 
not  inffice.    McOoIers  v.  State.  7i  Ghu  411; 
Brockett  v.  SUte.  16  8.  B.  102,  80  Ga.  462; 
Starke  v.  State,  18  S.  B.  242,  88  Oa.  217. 
(^nabna  by  the  Court) 

Error  from  snpertot  court,  BIbert  eoun^; 

S.  Reese,  Judge. 

J.  N.  Hall  was  convicted  of  a  crimes  and 
brings  error.  Dlsmlased. 

O.  A.  Worley.  for  plaintiff  In  error.  H.  J. 
Brewer  and  B.  H.  Lewis,  SoL  Geo„  for  the 
State. 

PBB  OUBLUf.   Writ  of  emr  rtlamlBud^ 


(m  aa.  660} 
ELUOMAN  et  al.  V.  LASEOWITZ. 
(Supreme  Coort  of  Qeor^a.   March  22,  ISBT.) 

EZBODnON—  ILL50AI.1TT  —  RbTITRIT  —  JUBTIOBS  OS 
THB  FBAOE — AFFBAI^ — COSTA. 

Where  an  ezeention  la  iaased  from  a  jus- 
tice's court,  and  an  affidavit  of  illegality  Bled 
thereto  ia  returned  to  &  Joatice'B  court  in  a 
different  county,  and  upon  trial  In  the  latter 
court  the  affidavit  of  Illegality  la  anstianed,  and 
the  lenr  dionlssed.  upon  an  qroeal  by  the 
plalntUi  In  execution  to  the  anpenor  court  of 
that  county,  that  conrt,  upon  the  fact  appearing 
In  the  record  that  the  affidavit  of  illegality,  to- 
gether Willi  the  execution,  had  been  returned 
to  Ihe  wrong  magistrate's  oonrk  properly  de- 
clined to  act  npon  a  motion  to  diamlss  the  sn- 
peal,  and  rightly  dlamlssed  the  caae,  with  di- 
rection that  the  proceeding  be  returned  to  the 
proper  court.  There  was,  In  such  case,  no  er- 
ror in  adjudging  that  the  eoata-  In  the  appeal 

Sroceeding  be  paid  by  the  defendant  in  execn- 
on. 

(Byllabas  Iqr  tlu  Conrb) 

Error  from  superior  court,  Effingham  coun- 
ty; B.  Falllgant,  Jn^jCi 

Controversy  between  A.  Kingman  and  oth- 
ers and  D.  laskowlta.  From  a  Judgment 
for  the  latter,  the  former  bring  error.  Af- 
firmed. 

J.  G,  A  D.  H.  OUu-k,  for  plaintiffs  In  error. 
A.  Oi  Wright,  for  defendant  In  error. 

PEB  CURIAM.  Judgment  affirmed. 


(Ua  Oa.  661) 
■  PHILLIPS  V.  NAPUBB  et  aL 
(Supreme  Court  of  Georgia.  Mardi  22,  1897.) 
Rbvibw  ox  Appbal. 
nils  case  ia  controlled  by  the  eataUlahed 
and  thoroughly  settled  rule  that,  where  no  ei^ 
ror  of  law  has  been  committed  by  the  trial 
conrt,  a  finding  of  fact  based  npon  conflicting 
evidence  will  not  by  thia  court  be  disturbed. 
(Syllabus  by  the  Court.) 
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Error  from  city  court  of  Macon;  J.  P.  Bobs, 
Judge. 

Action  hj  Napier  Bros,  against  W.  B.  Phil- 
Dps.  Judgment  for  plaintUfs.  Defendant 
brings  error.  Affirmed. 

Hardeman  &  Moore,  for  plAlntlff  in  emw. 
Smith  &  Jones,  few  defendants  in  error. 

F4QB  OUBLAM.   Judgment  afflnued. 


(US  Oa.  E6S) 

BOnsa  T.  BUBANKS. 
(Snpreme  Ooort  of  Geotsia.  Mardi  39,  1897.) 
Nbv  T91AL. 
The  dimrMB  complained  of  In  the  motion 
for  a  Dew  trial  were  not,  for  any  reason  ther^ 
alleged,  erroneous  as  against  the  losing  party; 
the  erideDce  warranted  the  rerdict;  and  there 
was  DO  abuse  of  discretion  In  refosing  to  set 
ft  aside. 
(Syllabus  by  the  Court.) 

Brrar  from  ctty  court  of  Macon;  I.  P.  Bom, 
Judge. 

Action  between  Mrs.  M.  B.  Enbanks  and 
W.  A.  Bonsb.  From  the  lodgment,  Bonsh 
brings  ttTor.  Afflnned. 

Kibbee  &  Hodges  and  W.  J.  Grace,  for 
plaintiff  in  error.  S.  N.  Woodward  and  F.  B. 
Martin,  for  defendant  In  error. 

FBB  OUBIAM.  Judgment  afflnned. 


(102  On..  661) 

TTIiLMAN  et  al.  t.  MAOE. 
(Snprenw  Court  of  Georgia.    March  29,  1897.) 
Appul— UaviBW — CoxFLioTiKo  Btidbncs. 
This  case  depended  entirely  upon  what  con- 
elusions  of  fact  should  be  reached  from  directly 
conflicting  eridence  upon  the  controlIiDg  issue 
InTolTed.    nie  rerdict  was  anirored  by  tiie 
trial  judge.    TUm  court  will  not  set  ft  ande. 
(SyUabus  by  the  Court.) 

Brror  from  supwlor  court;  Bibb  county; 
W.  H.  Fetton,  Jr.,  Judge. 

Action  between  A.  Mack  and  A.  Ullman 
and  othen.  Fran  tbe  Jud^ent,  UUman 
and  othars  bring  eiTor.  Affirmed. 

W.  Dessau  and  R,  Hodges,  for  plaintlfRB  la 
error.  Hardeman,  Davis  &  Turner,  for  de- 
fendant In  error. 

PBB  OUBIAM.  Judgment  affirmed. 


(98  oa.  764) 

SOOmSH  UNION  &  NATIONAL  INB. 
CO.  T.  STUBBS. 
(Supreme  Court  of  Georgia.    Aug.  10,  1696.) 

INSUBAROB  —  PaTMBITT  —  iNTBNTOET  —  iRON-SArS 
CbAUBB— ISBTEOOTlOyS. 

1.  There  was  no  txror  in  admitting  In  evi- 
dence in  the  trial  of  an  action  against  an  in- 
surance company  a  letter  addressed  by  the  plain- 
tif^  to  an  adjuster  of  the  company,  stating 
that  a  certain  inventory  was  Indosed  therein, 
this  letter  being  relevant,  in  connection  with 
other  facts,  to  show  that  such  inventoiy  was 
In  tact  indofted  and  sent  in  tlie  letter. 


2.  Not  was  there  any  error,  on  such  a  trial, 
in  admitting  In  evidence  another  letter  from 
the  plaintiff  to  the  adjuster,  its  contents  hav- 
ing some  relevancy  upon  the  question  as  to 
whetlier  or  not  a  demand  for  payment  had  been 
made  and  refused,  and  also  upon  the  Question 
of  the  company's  good  faith  in  the  premises. 

8.  A  correct  inventory  of  the  goods  in  a 
storehouse  which  had  bran  burned,  made  short- 
ly before  tbe  fire,  thoufl^  not  made  by  the  in- 
sured, and  though  the  goods  did  not  belong 
to  him  at  tbe  time  tlie  inventory  was  made,  it 
having  been  made  by  the  person  then  owning 
the*  goods  for  the  purpose  of  effecting  a  sale 
to  the  insured,  was  on  such  trial  admissible  in 
evidence  as  having  some  retevancy  conceming 
the  extent  of  the  loss,  and  could  be  considered 
by  the  jury  in  fixing  the  amount  of  the  same. 
If,  iq^n  the  whole  case,  they  should  find  the 
company  liable. 

4.  A  dause  in  a  fire  insurance  policy  binding 
the  assured  to  keep  certain  books,  and  to  pre- 
serve them  at  night  in  an  iron  safe,  or  keep 
tlie  same  In  some  place  not  exposed  to  a  fire 
which  would  destroy  the  building  in  which  tbe 
business  of  the  insared  was  being  conducted, 
and  stipulating  that,  in  the  event  of  failore  to 
produce  sudi  Dooks  for  the  lu|>ection  of  tbe 
company,  the  policy  shonld  be  null  and  void, 
was  a  warranty  on  the  part  of  the  insured,  and 
not  a  mere  representation. 

5.  There  being  In  the  policy  sued  on  a  clause 
of  tbe  nature  above  Indicated,  and  which  Is 
usually  designated  as  the  "iron-sate  clause," 
and  it  being  a  matter  of  dispute  as  to  whether 
this  clause  was  nghtly  in  the  policy,  or  had 
been  inserted  theran  by  the  fraud  of  the  com- 
pany's agent,  It  wvs  error  tor  the  court,  in 
charging  upon  lite  effect  wMch  should  be  given 
to  this  clause  in  eaee  the  jury  shonld  find  that 
it  constituted  a  part  of  the  policy,  to  leave 
them  to  pass  upon  its  immateriality,  or  to  treat 
ft  as  a  merely  Inddental  matter,  to  be  con- 
st d-ered  by  them  in  connection  wlfli  tte  rab- 
ject  of  fomishing  proofs  of  loss. 

0.  For  the  reasons  just  indicated,  several  of 
the  charges  complained  itf  were  erroneous  and 
misleading. 

(Syllabus  hf  the  Ooort)  . 

Error  from  superior  court,  Bibb  county; 
J.  L.  Hardeman,  Judge. 

Action  by  C.  I.  Stubbs  against  tbe  Scottish 
Union  &  National  Insurance  Company.  From 
a  Judgment  for  plaintiff;  defendant  brings 
error.  Reversed. 

Dessau  &  Hodges,  for  plaintiff  in  error. 
Steed  &  Wlmberly,  for  defendant  in  error. 

SIMMONS,  C.  J.  Tbia  was  an  action  upon 
a  policy  of  fire  Insurance  on  the  plaintlfrB 
stock  of  mercliandlse,  consisting  principally 
of  groceries  and  provisions,  while  contained 
In  a  one-story  frame,  shingle-roof  building 
occupied  as  a  store,  near  Macon,  Ga.  The 
policy  stated  that  the  property  was  Insured 
"subject  to  iron-safe  clause  attached";  also 
that  It  was  accepted  subject  to  such  condi- 
tions as  might  be  Indorsed  thereon  or  added 
thereto;  and  upon  its  face  was  pasted  a 
strip  of  pi^wr  which  b<»:e  the  signature  of 
the  agents  who  Issued  the  policy,  and  npon 
which  was  printed  the  Iron-safe  clause.  Tbls 
clause  Is  in  these  words:  "The  following 
covenant  and  warranty  is  hereby  made  a 
part  of  this  policy:  (1)  The  assured  sball 
make  a  complete  Itemized  inventory  of  stock 
on  hand  at  iMSt  once  In  each  calendar  year, 
and,  nnlen  soch  tanatoxji^  beeiL  taten 
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wlthlii  tmlTA  months  prior  to  the  date  of 
this  policy,  one  shall  he  taken  In  detail  with- 
in 30  days  of  the  Issuance  of  this  policy,  or 
this  policy  shall  be  null  and  rold  from  such 
date,  and  upon  demand  of  assured  the  nn- 
earned  premium  from  such  date  shall  be  re- 
funded. (2)  The  assured  shall  keep  a  set  of 
books,  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  business  transact- 
ed. Including  all  pnrchases,  sales,  and  sldp- 
ments,  both  for  cash  and  credit,  from  date 
of  Inventory  as  provided  for  In  the  first  sec- 
tion of  this  clause  and  during  the  continu- 
ance of  this  policy.  (3)  The  assured  shall 
keep  such  books  and  Inventory,  also  the  last 
preceding  iDventory,  If  such  has  been  taken, 
securely  locked  In  a  fireproof  safe  at  night, 
and  at  all  times  when  the  building  mention- 
ed In  this  policy  fs  not  actually  open  for 
business,  or,  failing  in  this,  the  assured  will 
keep  such  books  and  inventories  in  some 
places  not  exposed  to  fire  which  would  de- 
stroy the  aforesaid  business.  In  the  event 
of  failure  to  produce  such  set  of  books  and 
Inventories  for  the  inspection  of  this  com- 
pany, this  policy  shall  become  noil  and  void, 
and  such  failure  shall  constitute  a  perpetual 
bar  to  any  recovery  thereon."  Hie  property 
insured  was  burned  at  night,  after  the  store 
was  closed.  The  plaintiff's  books  of  account 
were  not  placed  In  a  safe,  but  were  left  In 
the  store,  on  a  desk,  where  they  were  de- 
stroyed by  the  Are.  The  insurance  company 
refused  payment  of  the  policy,  and  In  Its  an- 
swer to  the  action  denied  liability,  upon  the 
ground  that  the  plaintiff  had  violated  the 
claase  above  referred  to.  The  plaintiff  con- 
tended that  the  clause  In  question  was  not  a 
part  of  the  contract,  but  was  attached  to 
the  policy  without  his  consent,  and  by  the 
tnni  of  the  defendant's  agents.  On  this 
point  the  evidence  was  conflicting.  There 
was  a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  policy,  and  the  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  it  excepted. 

1-8.  As  to  the  admissibility  of  the  letters 
and  Inventory  referred  to  In  the  motion  for 
A  new  trial,  nothing  need  be  added  to  what 
Is  said  in  the  headnotes. 

4,  fi.  The  court.  In  charging  upon  the  ef- 
fect which  should  be  given  to  the  iron-safe 
clause  In  case  the  Jury  should  find  that  It 
constituted  a  part  of  the  policy,  submitted 
to  them  the  question  of  Its  materiality,  and 
authorised  them  to  treat  It  as  a  merely  Inci- 
dental matter  to  be  considered  by  them  in 
connection  with  the  subject  of  famishing 
proofs  of  loss.  This,  we  think,  was  error. 
The  provisions  of  our  Code  touching  the 
materiality  of  representations  and  condi- 
tions in  fire  Insurance  policies  (section  280B 
et  seq.),  and  tha  decisions  of  this  court  In 
the  cases  of  Insnrance  Co.  v.  Wilkinson,  S3 
Oa.  5^,  Insurance  Co.  v.  Coleman,  58  Ga. 
^1.  and  Insurance  Co.  v.  Pulton,  80  Ga.  224, 
4  S.  E.  886,  relied  upon  by  counsel  for  the 
-deftedant  in  error,  relate  to  r^reaentations 


of  teet,  and  not  to  conditions  of  the  kind 
contained  in  the  clause  now  under  consider- 
ation. This  clause  constitutes  a  promissory 
warranty.  It  binds  the  assured  to  do  certain 
things  for  the  protection  of  the  Insurer,  and 
is  important  as  providing  a  check  ac^nst 
fraud  on  the  part  of  the  assured,  and  a  mode 
by  which  the  insurer  may  ascertain  for  it- 
self the  extent  of  the  loss;  and  the  compli- 
ance of  the  assured  with  this  part  of  the 
contract  is  a  condition  upon  which,  by  the 
express  terms  of  the  contract,  the  validity 
of  the  policy  Is  made  to  depend.  As  to  such 
warranties,  our  Code  made  no  departure 
fi-om  the  rules  of  law  governing  contracts 
of  this  class,  as  laid  down  by  the  authorities 
generally;  and,  according  to  all  the  authori- 
ties, the  materiality  of  such  a  warranty  Is 
not  a  matter  of  inquiry  for  a  Jury.  11 
Am.  &  Eng.  Enc.  Law,  "Insurance,"  291; 
1  May,  Ins.  S  108.  And  see  Thomson  t.  In- 
surance Co.,  90  Ga.  re,  16  S.  El.  662.  In  the 
following  cases  an  iron-safe  clause  was  held 
to  be  a  warranty,  and  not  a  mere  repre- 
sentation: Landman  v.  Insurance  Go.  (La.; 
1890)  19  Ins.  Law  J.  572;  KeUey-Goodfellow 
Shoe  Co.  T.  Liberty  Ins.  Ck>.  (Tex.  Civ.  App.) 
28  S.  W.  1027;  Insurance  Co.  r.  Gary  CTex. 
CBv.  App.)  31  &  W.  821;  Insurance  Co.  v.'  UU)r> 
gan  (VaO  IB  S.  BL  10L  Judgment  rencwd. 


(M  Oa.  7G2) 
HABP  T.  PATAFSOO  OUANO  GO. 
(Biqireme  Court  of  Geor^.    Nov.  28,  1806.) 

CommoNAL  Balis  —  Form  or  Cgmtraot  •—  Ri- 

saissio:T. 

1.  Where  pereonal  property  was  sold  aasd  de- 
UTered  ander  a  parol  contract,  a  conditiOD 
tSiercin  that  the  Hue  should  remsm  in  tiie  s^ler 
nnfl  the  property  was  paid  for,  was,  under  sec- 
tion 19606  of  the  Code,  inoperative  as  to  third 
persons.  Relatively  to  them,  tiie  sale  was 
complete  upon  the  delivery  of  me  propnty,  and 
tile  title  passed  ait  once  to  the  purdiaser;  and 
therefore  tiielr  tights  in  the  premlsea  were 
not  affected  by  his  suhsequently  execnting  and 
d<91verinK  to  the  Beiler  a  promissory  note  for 
the  purchase  mooey,  wberebi  the  litter's  res- 
ervBtSon  of  tide,  as  originally  agreed  upon, 
vuB  set  forth. 

2.  AceorAngly,  a  Judgment  against  the  pur- 
chaser, obtained  by  a  uiird  person  after  Ma<A 
sale,  bonnd  the  proper^,  and  its  Men  was  not 
lost  because  of  the  snbsequent  giving  of  the 
note  in  question,  nor  affected  by  a  final  settle- 
ment between  the  seller  and  the  pnrchaser 
whereby  the  contract  of  sale  was  rescfoded  and 
the  property  was  returned  to  the  former. 

(Byllabos  by  the  Oonrt.) 

Brrw  from  superior  court,  Macon  coon^; 
W.  H.  Ftah,  Judge. 

An  execution  in  favor  at  the  Patapaoo  Guano 
Company  against  one  Gouch  was  levied  on 
propoty  which  was  claimed  by  J.  W.  Harp. 
From  a  Judgment  for  plaintiff,  dalmant  brings 
error.   Affirmed. ' 

J.  W.  Haygood,  for  plaintiff  In  enor.  -  B.  L, 
Greer,  for  defendant  In  error. 

LUMPKIN,  J.  An  execution  In  favor  of  the 
Patapeco  Ouano  Company  agidnat  Gooch, 
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fonnded  on  a  judgment  xcndeced  Febnuiy  9. 
1896,  WBB,  on  October  16tb  of  that  jeax,  levied 
i^cni  a  mule,  whteb  mu  Claimed  by  Harp. 
Tbs  Iwne  thiu  made  was  tried  In  a  justice's 
court  before  a  Jury,  wbo  found  tbe  property 
subject  The  dalmant  thereupon  took  the  case 
by  eoHwarl  to  tbe  anpolor  court,  aUeglnc  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence. The  certiorari  was  overruled,  and  ha 
azce^ad.  Fmn  tiw  evidence  aa  set  forth  In 
the  magMrate'i  answer  It  appears  lhat  Gonch 
bou^  the  mule  fiNnn  Harp  In  January,  180S, 
nnder  a  parol  contract,  1^  the  tenas  of  which 
the  tlOe  waa  to  roniUn  In  Harp  until  the  mule 
was  paid  for,  and  the  mule  was  Immediately 
deKvmd  to  Gouch  In  pursuance  of  this  cco- 
tract  So  fitr  aa  can  be  gathered  from  the  an- 
Bwer  to  the  certiorari,  the  trade  between  Harp 
and  Qoodi  was  complete  when  the  ddlvery 
of  tbe  mule  took  place.  It  does  appear  as  an 
md^cndent  fisct  that  OovCh  aubaequentty  ac»- 
euted  and  dtftvexed  to  Haip  a  promissory  note 
for  tbe  pundiaae  money  of  the  mule,  redtlnir 
that  Harp  had  reserved  the  title,  and  it  also 
appears  that  this  note  was  Becnred  by  a  mort- 
gage <m  oQier  property;  but  the  evidence,  as 
reported  by  tbe  magistrate,  contains  no  intima- 
tion that  the  note  and  mortgage  were  given  in 
pursuaaee  of  any  agreement  or  Btlpulatton 
made  at  the  time  of  the  sale,  and  therefore  con- 
stltntlBg  a  part  of  the  original  contract  The 
petition  for  certiorari  does  so  allege;  but  In 
this  re«pect  It  is  not  verified  by  tbe  answer. 
'  At  any  rate.  It  Is  absolutely  certain  that  the 
Pativsco  Ouano  Oompany  obtained  tts  judg- 
ment befdre  tbe  note  in  question  was  glvoi. 
In  October,  1895,  Oouch  finding  himself  unable 
to  pay  for  the  mute,  the  contract  of  purchase 
was  rescinded,  and  the  mule  was  returned  to 
Har^  tn  whose  possession  It  was  when  levied 
apon  under  the  Guano  Company's  executlcm. 
Under  the  facts  as  set  out  in  the  magistrate's 
answer,— which  must  control  our  deciBltm  In  the 
caa^^t  seems  clear  that  the  contract  of  sale 
between  Harp  and  Gouch  was  final  and  com- 
plete OD  the  day  the  latter  took  the  mule  Into 
his  poBses.slon,  wlthont  reference  to  the  subse- 
quent execution  and  delivery  of  tbe  note  and 
mortgage.  In  this  view  it  Is  obvious  that  the 
parol  reservation  of  title  in  Harp  amounted  to 
nothing  as  affecting  the  rights  of  tldrd  persons. 
Section  19KSa  of  the  Code  distinctly  declares 
that.  In  order  to  render  any  such  reservation  of 
title  effectual  as  against  third  persons,  the  con- 
tract must  be  reduced  to  writbg,  and  attested 
as  a  mortgage  on  personalty.  It  follows  that 
the  Uen  of  the  plalntlfTs  Judgment  Immediate- 
ly upon  Its  rendition,  attached  to  the  mule  as 
the  property  of  Gouch,  such  Judgment  having 
been  obtained  at  a  time  when  the  contract  of 
conditional  sale  rested  merdy  In  parol,  and  after 
actual  delivery  of  the  mule  to  Gouch  had  taken 
place,  nils  being  so,  the  Judgment  lien  could 
cot  be  divested,  either  by  the  subsequent  giv- 
ing of  tbe  note  and  mortgage,  or  by  any  at- 
tempted rescission  of  tbe  contract  of  sale  after- 
wards agreed  upon  between  the  parties.  See 
Derrick  v.  Pierce,  94  Qa.  466, 19  S.  B.  246. 
Thus  far  the  case  is  certainly  free  from  dlO* 


culty.  BecanUng  It  hi  the  light  «C  the  aDegar 
tlons  of  the  petition  for  certiorari,  an  additional 
question  arlaea;.  but  Its  aotaitioa  should  not. 
we  tliink.  lead  to  a  different  result.  Oounad 
for  plaintiff  in  error  argued  the  caae  liere  vpim 
the  assumption  that  the  facts  were  aa  set  forth 
in  that  petition,  and  accordingly  contended  that 
the  contract  of  sale  Induded  a  stipulation  that 
It  should  not  go  into  effect  until  the  purdiaaer 
actually  executed  and  ddlvered  the  note  sad 
mortgage  subsequently  given  to  the  sdler. 
Bven  from  this  standpoint,  we  are  confldent 
tint  the  j/ropetty  was  subject  to  the  execnttan. 
Upon  the  theory  that  the  original  contract  can- 
braced  such  a  stipulation,  it  was  earnestly  In- 
sisted that  at  the  time  the  Guano  Gompany 
obtained  Ite  Judgmmt  the  sale  waa  axeeotory, 
and  tocomidete,  and,  conseqnenoy,  tiiat  Gouch 
had  acquired  no  interest  In  .the  mule  upon 
which  the  lien  of  tbat  Judgment  could  take 
effect  FoUowtog  up  this  theory  of  the  case, 
counsd  urged  that  the  tatevlteble  cmcluslon  to 
be  reached  from  this  state  of  facta  was  that,  aa 
the  note^  tiw  delivery  of  which  waa  neoeasary 
to  bind  the  trade,  expressly  reserved  tttle  hi 
the  seller,  the  Uen  of  the  Judgment  could  attadi 
only  In  fiie  event  fb»  terms  of  the  sale  ware 
strictly  conqflled  with,  and  the  purchase  money 
was  inid  In  fuO.  This  argument  waa  oertalnly 
strongly  and  plausibly  isesented,  bat  we  do 
not  think  It  can  withstand  the  test  of  rigid  acm- 
tlny  and  cloae  analysis.  Vae  purpose  of  our 
statute  evidently  is  to  cut  off,  as  far  as  possible, 
the  numerous  opportunlttes  for  fraud  which 
would  arise  If  parties  to  such  secret  agreemaits 
were  permitted  at  pleasure  to  assert  that  the 
contract  of  sale,  though  resting  in  parol  merely, 
and  notwithstanding  actual  delivery  of  the 
property  had  been  duly  made,  was  condition- 
al only,  and  paased  no  title  to  tbe  pttrchaaer. 
Therefore  It  is  that  the  parties  to  sncb  asree- 
meate  are  required  to  reduce  their  contracts 
to  writing,  and  have  the  same  duly  atteated 
and  recorded  as  mortgages  on  personalty. 
If  they  fail  to  do  so,  the  law  trf»te  d^very 
of  tiie  property  as  nncondltlooal,  rraiderliv 
the  contract  of  sale  complete,  and  effect- 
ually passing  title,  so  far  as  the  rigrhte  of 
third  persons  are  concerned.  Ilius  regarding 
delivery  as  a  consummation  of  the  sale,  where 
the  contract  reste  merely  In  parol.  It  makes 
no  difference  uiion  what  particular  condition 
such  delivery  was  made;  that  is  to  sa^,  the 
vendor  is  precluded  fnnn  setting  up  that  the 
delivery  was  conditional  only.  This  la  true 
whether  it  be  stipulated  generally  tbat  titie 
Is  to  remain  In  the  vendor  until  tbe  property 
Is  fully  paid  for,  or  that  it  Is  to  so  remain 
until  the  purchaser  executes  and  delivers  bis 
promissory  note  for  the  purchase  money,  In 
which  note  he  Is  to  agree  that  the  title  Is  to 
continue  In  the  vend<«  untU  the  note  Itself 
Is  paid.  We  do  not  think,  tiierefore,  tbat  the 
claimant  tn  the  present  case,  .even  if  the  alle- 
gatitms  ot  his  petition  for  certiorari  be  taken 
as  true,  can,  relatively  to  third  persons,  main- 
tain bis  contentious  that  under  bis  contract 
with  Gouch  no  title  passed  to  the  latter  when 
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the  nnte  was  doUrsred,  bat  nmalnea  In  the 
rliHiniii*  tin  the  note  wu  glTco,  and  thm 
coBttaraed  to  remain  In  him  becauaa  that  In- 
■tmment  eijgMriy  ao  atlpnlated.  Aa  be- 
tween tbe  pazUca  to  th«  contract,  the  aaU 
maj;  Indeed,,  here  been  aeeitta«7  and  tai- 
oDinplete;  but;  aa  agalnat  an  ottier^  the  rvSr 
dor  waa  not  at  liberty  to  abow  that  tbia  ma 
BO,  being  precluded  by  the  atatnte  from  set- 
ting vp  that  the  actoal  deJlrery  of  the  prot^ 
ortjr  In  paraaaJioe  of  the  c<»ittact  ctf  aale  was 
conditional,  and  that  there  vaa  no  Intention 
to  paas  tide.  It  la  p«9er  In  tUa  oonnectton 
to  nCer  to  tte  caae  of  WlgRlna  t.  TnmUn,  90 
Oa.  m  2S  &  B.  7S.  althoui^  It  la  not  dted 
or  nlled  opon  by  couneal  for  the  plaintiff 
hi  eETOT,  In  Older  that  trtiat  la  aald  abore  maj 
no<  be  naderetood  aa  being  In  oonfUct  with 
the  rallng  tlure  made.  It  i^tpeared  In  that 
eaae  that  "Oie  owner  of  pecaooal  |irui>artj  d*- 
liremd  the  aame  to  anoUm  on  trial  and  f  w 
uae,  with  the  nndtntandlng  that,  If  the  pitqi- 
erty  salted  the  laMv,  the  parties  would  dose 
a  trade  for  ttie  sale  thereof,  and  that  iMLpas 
for  thla  parpooe  should  then  be  executed; 
there  being  no  limit  as  to  the  length  of  time 
daring  which  the  property  might  be  kept  on 
trial,  and  no  binding  obligation  to  pnrdiAw 
v^oa  the  party  recetrlng  It"  It  was  aoeord- 
Ingly  held  that  the  delivery,  under  such  clr> 
cumetancea,  amounted  to  no  more  than  "a 
mere  baOment  of  the  iHroperl7,  and  not  a.  sale; 
and  If  aftowaxds  the  party  so  recflMng  the 
property  decided  to  purchase  It,  and  acecvd^ 
Ingly  encntad  a  note  tor  the  pnrcbaae  sion^, 
seeiared  Ixy  a  mor^Mie,  the  tlUe  did  not  paas 
to  the  purchaser  until  the  contract  of  sale 
was  thus  made  and  completed."  mis  ruling 
mnst  certainly  be  acoepted  as  coneet.  as  seo- 
tloD  1906a  of  the  Code  undertakes  to  deal  only 
with  conditional  sales  and  the  original  "un- 
derstanding" between  the  parties  In  that  caae 
did  not  amount  to  a  sale  of  sny  kind.  It 
did  not  Und  the  bailee  to  ever  take  and  pay 
for  the  property.  Consequently  there  waa  no 
sals  at  all  until  tiie  note  and  mortgage  were 
i^Tsn,  and  the  azecntlon  of  these  instrnments 
was  a  new  and  Independent  ondertaUng,  not 
demanded  or  required  by  any  prertoas  stipu- 
lation or  agreement  The  preamt  case  la 
dearly  ffistlngolahable  from  that  joMt  dls-- 
enssed,  and  falls  squarely  wthln  the  operation 
of  the  statute,  for  tbe  contract  under  which 
the  ddlrery  of  tin  mole  In  qoestton  was  made 
was  neither  more  nor  less  than  a  contract  of 
sale,  which  Immediately  became  binding  up- 
on both  parttas  thereto.  MoreOTor,  erm.  were 
Uie  sale  treated  as  Incomplete  until  the  giv- 
ing of  the  porchaser's  note,  the  rlwlment 


would  be  111  no  better  position,  than  It  the 
contzact  had  nerer  In  tact  been  redneed  to 
writing;  for,  though  the  note  given  for  the 
purchase  mon«y  of  the  mole  did  recite  that 
the  seller  reserved  title,  It  does  not  appear 
that  this  Instrument  was  attested.  If  not, 
it  was  entirely  Ineffectual  to  defeat  the  Ileo 
of  the  Guano  0(mipaiiy*s  judgment  It  win 
have  been  observed  that  the  rtatate  prorldea, 


not  merely  that  a  outract  tA  condHloaal  sale 
mnst  be  reduced  to  writing  In  order  to  oper^ 
ate  as  a  reservation  of  title,  but  also  that  ttie 
ccmtzaet  mnst  be  attested  as  mortgages  on 
personally.  The  purpose  of  this  requirement 
Is  obTlons.  A  wide  Add  for  fraud  wonld 
surely  be  opened  if  tbe  only  requirement  of 
the  statute  was  that  the  contract  should  b^ 
In  writing.  Unscrupulous  parties  could  read- 
ily bolstw  up  an  unrighteous  cause  by  redn- 
dug  to  writing  a  real  or  pretmded  parolagree- 
ment  antedating  the  instrument  so  aa  to  meet 
the  acaergmdes  of  the  particular  case.  Bank 
V.  OottreU,  06  Oa.  170,  28  a  BL  127.  Provid- 
ing fior  the  attestation  of  soch  contracts,  even 
If  not  entirely  effisetoal  to  prevwit  fnrad,  at 
leeat  rendws  Its  perpetzatlMi  more  dlfflcolt; 
for  the  success  ct  an  oHsmpted  faiwloatlon 
of  the  dssbed  taurtrument  mnst  necessarily 
depend,  not  alone  toon  the  willingness  of 
an  hiterested  party  to  tester  falsely  as  to 
Ha  gomlneneas,  but  also  upon  hla  ability  to 
procure  some  obliging  aceompUee,  willing  to 
commit  perjury,  who  will  undertake  to  act 
the  role  cff  attesUng.wttneBS,  and  swear  to  ttie 
due  execution  of  ttie  writing  at  thB  tbne  It 
bears  date.  Our  condnslon,  therefore^  Is 
that  In  an7  tIow  ot  the  case,  the  property 
should  have  been  found  subject,  and  the  cw> 
tlorarl  was  properly  overruled.  JudguMst 
sfflrmed* 

BIHMCWS,  a     not  presldlns. 


(•8  Oiu  807) 

FULLINOTON  et  sL  v.  WILt/IAHS  et  al. 
0n^«me  Court  of  Georgia.  Oct  1,  1896.) 

SfATUTBS— BhACTMSKT— EVIDBNOS— AHBVDHBHT— 

Bpboial  Laws. 

Lnie  trntfa  of  allegations  In  an  equitable 
pethloD  that  oertain  ccmstltntionai  reqairementa 
had  Dot  been  complied  with  In  the  passage  of 
an  act  incorporating  a  town  cannot  be  shown 
either  by  aomiBslons  In  an  answer  filed  hj 
tbe  persona  acting  as  mayor  and  councilmen 
of  such  town,  who  are  the  defendants  to  the 
petition,  or  hj  their  faflnre  to  deny  such  aUe- 
ga^ns.  The  only  evidence  which  can  be  le- 
gally invoked  In  such  case  is  the  journals  of 
the  two  bonses  of  the  general  assembly. 

2.  Following  the  decision  of  this  court  In  the 
case  of  Adam  v.  Wright  84  Ga.  720,  11  S.  B. 
888,  the  act  of  December  1.  1803  (Acts  1893, 
p.  66),  to  repeal  the  act  of  October  19,  1891, 
**to  provide  the  mode  of  grantiDg  charters,*'  etc. 
(Acta  1800-91,  vol.  1,  p.  190),  Is  not  uneoDStl- 
tutional,  as  being  in  violation  of  that  prorislos 
of  the  constitution  ^Ich  declares  that  no  law 
shall  be  r^ealed  ^  mete  reference  to  its  title. 
Code.  I  6076.  Tiw  repealing  act  snffldoitly 
desenbed  the  act  repealed,  by  setting  forth  the 
title  of  the  latter,  and  giving  the  date  of  its  ap- 
proval. 

3.  The  law  embodied  hi  Code,  fS  774-7W  (c), 
for  the  Incorporation  of  towns  and  villages,  is 
not  one  of  a  genial  natuiie  having  uniform  op- 
eration throngfaoQt  the  state,  for  the  reason  that 
it  does  not  apply  "to  any  community,  town  oi 
village  witlhin  one  mile  of  the  corporate  Umlts 
of  any  city  in  Ifais  state,"  and  theriefore  a  very 
considerable  portion  of  the  territory  of  the  state 
Is  ezpresBly  exdaded  from  its  operation,  Con- 
Bequently,  it  is  within  the  power  of  the  gen- 
eral assembly  to  paas  an  act  faieprponitmi:  a  , 

Digitizea  by  VjOOQ  Pl. 


184 


27  SOUTHEASTERN  RKPOETEB. 


town  Or  vinage,  without  riolatinc  ttarAgraph  1, 
i  4,  art  1,  ot  the  '^oQstitnitjon.    Code,  I  du27. 
(Syllabna  bj  the  Court.) 

Error  from  snpuior  court,  X>ool7  connty; 
W.  H.  Fl8h,  Judge. 

Fedtton  by  O.  W.  FnUli^rtoii  and  othon 
agalnat  W.  L.  Wllllams  and  others.  From  a 
Jnd^ent  for  defendants,  plalntUtB  bring  er- 
ror.  Affirmed. 

3.  H.  Martin,  for  plaintUTs  in  error.  Bos- 
bee,  Crnm  &  Busbee  and  J.  M.  Terrell,  for 
defendants  in  error. 

SIMMONS,  a  J.  FnUlngton  and  others, 
for  themselves  and  other  citizens  of  the 
town  of  Knehurat,  brought  their  petition 
a«alnst  Wllllams  and  others,  to  enjoin  the 
defendants,  their  marshal,  clerk,  and  treas- 
urer, from  exerdsing  the  prlyileges,  etc.,  of 
mayor  and  councUmen  of  Plnehurst,  or  act- 
ing under  the  act  of  December  16,  1806,  In- 
corp(ffatlng  said  town;  the  petitioners  con- 
tending that  the  act  referred  to  was  uncon- 
stltntlmBl  and  void,  on  yarlons  grounds  set 
out  in  the  petition.  The  Injunction  prf^ed 
for  was  refused,  and  the  petitioners  except- 
ed. 

1.  One  of  the  grounds  nt  attack  upon  liie 
act  In  question  was  that  notice  of  the  Inten- 
tion to  apply  for  Its  passage  was  not  given 
before  the  Introduction  of  the  bill,  as  requir- 
ed by  the  conatltntion  (article  S,  i  7.  par. 
16;  Code  U82,  |  S075)  and  by  the  act  of  De- 
cember 8,  1878  (Code  1682,  l  ldSa);  and  It 
Is  complained  that  the  court  below  erred  In 
declining  to  recelTe  affldavlts  to  this  effect. 
The  question  here  made  is  ruled  by  the  de- 
cision of  this  court  In  tiie  case  of  Speer  t. 
Mayor,  ete.,  86  Ga.  48^  11  S.  B.  802,  where  it 
was  hdd  that  evidence  outside  of  the  Jour- 
nals  of  the  legislature  will  not  be  received 
to  show  noncompliance  with  this  requlre- 
meat.  The  Journals  being  silent  as  to  wheth- 
er such  notice  was  ^ven  or  not.  and  not  be- 
ing Required  to  apeak  on  tiie  subject,  the 
presumption,  is  that  the  legislature  did  not 
dlsre^M  the  requirement  referred  to.  See 
2S  Am.  ft  Eng.  Ene.  Law,  art  "Statutes,** 
199  et  seq.  Nor  could  the  court  consider  any 
admission  of  the  defendants  that  such  no- 
tice was  not  given.  "CJourts  cannot  act  upon 
sndi  admissions  In  determining  the  constito- 
tionality  of  statutes.  Facts  may  be  admit- 
ted by  parties  to  suits,  bnt  tiie  law  cannot 
be  made  or  abrogated  1^  agreement.*'  A 
statute  "cannot  be  declared  to  be  law  o;  not 
law  at  the  option  of  litigants.**  Board  r.  Ste- 
venson, 46  N.  J.  Law,  186;  Attorney  Qea- 
sral  V.  Bice,  61  Mich.  385, 31 N.  W.  203;  Hap- 
pel  T.  Brethauer,  70  IlL  166. 

2.  It  was  further  contended  that,  at  the 
time  the  act  in  question  was  passed,  the  leg- 
Islatnre  had  no  power  to  pass  such  an  act, 
because  by  an  act  approved  Octobw  19,  1881 
(Acts  1S80-91,  vol.  1.  p.  19(9,  it  was  provided 
that  the  general  assembly  should  have  no 
power  or  authority,  by  local  or  special  en- 


actment,  to  grant  any  charter  incorporating 
any  town  of  less  than  2.000.  inhabitants  (to 
which  class  the  town  of  Plnehurst  belonged), 
but  that  all  such  charters  should  be  granted 
by  the  superior  court  of  the  county  In  which 
the  town  was  situated;  and  that,  althougti 
it  was  sought  to  repeal  this  last-mentioned 
act  by  an  act  approved  December  1,  1883 
(Acts  1888,  p.  06),  the  repealing  act  was  In- 
effectual, because  not  In  conformity  to  ar- 
ticle 8,  {  7,  par.  17,  of  the  constitution  (Code, 
I  6076),  which  provides  that  "no  law  or  sec- 
tion of  the  Code  shall  be  amended  or  repeal- 
ed by  man  reference  to  its  title,  but  the 
amending  or  repealing  act  shall  distinctly 
describe  the  law  to  be  amended  or  repealed, 
as  well  as  the  alteration  to  be  made."  In 
the  repealing  act  above  referred  to,  the  act 
sought  to  be  repealed  Is  described  by  giving 
its  title  in  full,  and  the  date  of  Its  approval; 
and  under  the  decision  in  Adam  v.  Wright. 
84  Ga.  720,  11  S.  B.  898,  this  was  sufficient 
Leave  to  review  that  decision  having  been 
given,  however,  and  the  opinion  of  the  court 
in  that  case,  in  so  far  as  it  bears  upon  this 
question,  being  very  brief,  it  mi^  be  well 
to  state  more  fully  our  views  upm  the  sub- 
ject 

The  main.  If  not  the  sole,  purpose  of  the 
provision  of  the  constitution  above  quoted, 
was  to  provide  for  the  idenUflcation  of  the 
law  sought  to  be  amended  or  r^ealed;  and 
nndoubtedly  the  act  ct  189S,  supra,  conforms 
to  this  purpose.  It  does  not  imdertafce  to 
repeal  the  act  of  1881  by  "mere  referoice  to 
Its  tiUe."  It  gives,  as  we  have  seen,  not 
only  the  titl^  bnt  the  date,  which  is  no  part 
of  the  title.  A  description  of  the  prior  law 
by  Its  titie  alone  might  in  many  caaea  be 
insufficient  as  a  means  <tf  Idoitiflcation,  be- 
cause there  might  be  other  laws  baving  the 
same  titie;  and,  with  no  other  guide  than 
the  title.  It  might  be  necessairy  to  search 
through  the  legislation  of  many  years  In  or- 
der to  find  the  law  sought  to  be  amended  or 
repealed.  No  such  difficulty  can  arise,  how< 
ever,  where  both  the  title  and  the  date  are 
given,  unless  in  the  very  exceptional  caae 
of  two  acts  with  the  same  title,  and  approv- 
ed on  the  same  day.  Should  such  a  case 
arise,  the  failure  of  the  repealii^act  to  make 
It  appear  irtiI(A  of  the  two  is  Intended  might 
well  be  held  to  tender  the  description  insuffi- 
(deut;  but  this  Is  not  such  a  case.  It  will 
not  be  contended  that  In  the  present  In- 
stance there  is  the  slightest  uncertainty  as 
to  what  law  is  referred  to,  or  that  thoe 
could  be  any  difficulty  whatever  In  hiding 
It 

It  has  been  argued  that  a  further  pmv 
pose  of  this  provision  of  the  constitution 
was  to  require  such  a  dwcrlption  of  tiie  law 
Bought  to  be  amended  or  repealed  aa  that 
the  legiiAature,  from  the  information  thus 
glT«i  as  to  the  matter  f»ntalned  In  the  prior 
law,  would,  without  baving  to  consult  that 
law  Itself,  be  put  upon  notice  of  the  nature 
t  and  effect  of  the  proposed  legials^^L  Whetb- 
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et  tbia  pnrpoBe  was  In  the  mluda  of  the 
frameTs  of  the  consUtntion  or  not.  It  im- 
doobtedly  waa  not  their  Intention  to  require 
that  there  ahonM  be  a  fall  or  detailed  de- 
scHptlon,  Bach  a  description  as  woald  en* 
able  the  legislature  and  the  pnbUc  to  under- 
stand the  proTlslons  of  the  prior  law  with- 
out examination  of  that  law.  Had  they  so 
intended,  they  woidd  have  required  tran- 
scription, and  not  merely  description;  fw  It 
Is  not  to  be  sai^Msed  that  the  tranters  of 
the  etmstltntion  ccmtemplated  that  the  legis* 
lature  would  cbange  or  repeal  laws  without 
a  fnU  knowledge  of  the  provisions  of  the 
law  sought  to  be  amended  or  repealed.  That 
It  was  the  intention  to  dispense  with  fnllness 
of  description  is  ^parent,  moreover,  trom 
the  fact  that,  while  the  preceding  constitu- 
tion required  that  the  law  to  be  amended  or 
repealed  should  be  "distinctly  and  faHy"  de- 
scribed, the  words  "and  fully"  are  omitted 
In  the  present  consUtutlfUi,  the  clause  as  it 
now  stands  being  taken  literally  from  the 
preceding  constitution,  with  this  deception. 
In  this  respect  onr  constitution  differs  from 
those  of  most  of  the  othw  states  of  the 
Union.  This  difference  Is  noted  In  the  deci- 
sion of  this  court  in  Flte  t.  Black,  as  Oa. 
418, 11  8.  ID.  782,  In  wblcb  an  amending  act 
was  upheld,  although  the  only  Information 
given  by  It  with  reference  to  the  provlslras 
of  the  law  sought  to  be  amended  was  that 
It  "provided  for  appeals  in  forma  pauperis." 

In  this  connection  It  may  be  well  to  con- 
sider also  another  clause  of  the  constitution, 
—paragraph  8  of  the  section  and  article 
above  referred  to  (Code,  |  5067).-^hIdi  re- 
quires that  an  act  shall  refer  to  but  one  sub- 
ject-matter, and  tliat  the  matter  of  the  act 
sball  be  expressed  in  Its  title.  While  the 
provMon  contained  In  paragraph  17,  supra, 
la  of  comparative  recent  date^  none  like  It 
having  been  embodied  In  onr  organic  law 
prior  to  the  constltation  of  and  while 
Its  purpose  primarily.  If  not  whoDy,  was  to 
require  Identlflcatfcm  ot  the  law  sought  to 
be  amended  ct  repealed,  and  certainty  as  to 
the  change  made,  a  provlslm  ^llar  to  that 
contained  In  paragraph  8,  supra,  was  embod- 
ied In  the  C(»t8tItaU<m  of  1788;  and  its  mani- 
fest and  well-underatood  purpose  (suggested 
by  the  "Taaoo  Fraud  Act,"  then  freeh  In  the 
public  mind)  was  to  require  that  Uie  title  of 
es.ch  bill  Introduced  in  the  legislature  should 
afford  notice  of  the  matter  cimtalned  In  It, 
and  shonld  not  mislead  the  public  as  to  Its 
true  scope  and  purport  It  was  sought  by 
tbia  means  to  prevuit  fraud  and  imposlllon 
upon  members  of  the  legtolature  and  the  pub- 
lics who,  by  reastm  of  misleading  descxip- 
tlous  In  the  titles  of  bills,  w  by  the  omis- 
sloo  <tf  any  reference  therein  to  portions  of 
the  subject-mattor  of  the  bill,  might  be 
thrown  off  tb^r  guard,  and  fall  to  look  fur- 
ther Into  the  matter,  or  take  such  action  In 
regard  thereto  as  th^  other^e  would. 
Certainly,  there  Is  no  reason  tor  supposing 
that  the  notice  contemplated  by  the  more 


recent  of  the  two  provisions  referred  to, 
even  if  the  same  purpose  entered  into  both, 
was  intended  to  be  more  full  and  definite 
than  that  ctmtemplated  by  the  other;  yet  It 
will  be  found  that  the  latter  has  been  given 
a  very  liberal  constmctlMi,  and  that  titles 
exceedluf^  brief,  general,  and  Indefinite 
have  been  held  sufficloit  under  that  (^ose 
of  constitution.  It  haa  been  h^d  that  this 
provision  does  not  require  that  the  title 
shonld  contain  a  Bsnas/eSB  of  the  law;  that 
It  Is  sufficient  If  tiie  title  Is  descriptive  gen- 
wally  of  13ie  purposes  cf  the  act;  and  that 
It  Is  not  necessary  that  It  should  particular- 
ize the  several  proylslcms  contained  In  the 
body  of  the  act  If,  then,  the  title  of  tiie 
act  sought  to  be  repealed  conforms  to  this 
provision  of  the  ccmstitatloii,  surely  a  re- 
pealing act  Vhlch  sets  fortb  that  title  In 
full*  giving  the  date  of  the  fomw  act,  and 
stating  flie  purpoee  to  repeal  It,  Is  a  suffl- 
cient  compliance  wltb  the  other  provlslw 
above  ref»red  to.  If  the  title  of  the  act 
sought  to  be  repealed  Is  sufficient  to  meet 
the  evil  sought  to  be  corrected  paragraph 
17,  supra.  Is  not  a  repealing  act  which  gives 
that  title  In  full  sufficient  tar  the  same  puz^ 
pose?  Hcoeover,  l^lslatlve  ccnwtmctlon, 
though,  of  course,  not  coa<duslve,  la  not  with- 
out weight.  "The  greatest  deference  Is 
shown  by  the  courts  to  the  Interpretation 
put  up<m  the  constitution  by  ttie  legistetnre 
In  the  enactmoit  of  laws  and  oth»  practical 
appllcati<m  ot  constitutional  provisions  to 
the  legislative  business,  whoi  that  Interpre- 
tation has  bad  the  slloit  acquiescence  of 
the  people,  Including  the  leg^  profession 
and  the  Jndldaryt  and  espedaUy  whoi  In- 
jurious results  would  fcdlow  the  disturbing 
«C  it  The  detooioe  due  to  sucfti  tegtslaUve 
OEposttiffii  Is  sold  to  be  all  the  more  signal 
wbea  the  latter  is  made  almost  contsmpo* 
raneonaly  with  tba  establishmeoit  the 
constitution,  and  may  be  supposed  to  result 
from  the  same  views  of  policy  and  modes  of 
reasoning  that  prevailed  among  the  fkamers 
of  the  instrument  thus  expounded."  Bind. 
Interp.  St  p.  748.  For  neuly  20  yean  the 
legislature  has  treated  as  sofflfdeat  the  mode 
of  repeal  adopted  in  this  Instance.  In  a 
nnmbra  of  instances  this  mode  of  repeal  was 
pursued  1^  the  first  legislature  to  convene 
after  the  adoption  of  the  preeoit  constitu- 
tion, and  which  contained  many  members 
of  the  conatltutdonal  convention;  and  an  ex- 
amination of  the  volumes  of  acts  ftom  that 
time  tmward  will  show  laiat  It  has  been  the 
practice  of  the  l^slatnre  to  repeal  laws  In 
this  manner.  Some  of  the  most  important 
leglslatkm  of  the  last  two  decades  is  uncon- 
stitutional If  the  act  of  1888,  supra,  Is  nn- 
oonstltntlonal  fw  the  reason  Insisted  upon 
In  this  case.  More  than  six  years  ago  the 
case  of  Adam  v.  Wright,  supra,  was  decided 
by  a  full  bench;  and,  upon  the  fiUtb  of  that 
decision,  numerous  laws  have  been  r^iealed 
in  this  manner.  Upon  the  faith  of  that  deci- 
sion, contracts  have  been  mad^^and  prop- 
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erty  riffbts  b&T»  accrned,  mnnlclpallldes 
cbartered  hj  the  legislature  have  Issued 
bonds,  and  InTestors  have  purchased  tbem; 
and  If  that  decision  is  now  set  aside,  and  the 
legislation  referred  to  held  invalid,  the  harm 
done  will  be  incalculable.  A  strong  case  Is 
thus  presented  for  the  i^i^catlon  of  the 
doctrine  of  stare  dedsis,  a  principle  i^pll- 
cable  as  well  In  the  interpretation  of  con- 
stitutional provisions  as  it  is  In  the  interpre- 
tation of  statutes.  See  fitnd.  Interp.  8t  i 
620. 

Finally,  If  there  be  any  donbt  as  to  the 
correctness  of  the  conclusion  stated  upon 
this  question,  the  well-setUed  rule  that  In  a 
doubtful  case  an  act  of  the  legislature  should 
not  be  aet  aside  must  not  be  IgiuMred.  Ba- 
pedally  is  this  true  where  it  la  not  merely 
a  Question  of  setting  aside  one  act,  but  where 
the  setting  aside  of  the  one  necessarily  In- 
volves  the  setting  aside  of  many  others.  We 
hold,  tiaecefors,  that  the  act  of  1898, 
waa  not  unconstitnttooal  Dpou  the  ground 
stated,  and  that  the  act  at  1801,  supra,  was 
thereby  repealed. 

8.  It  was  furtber  oontraded  tiut  even  If 
the  act  of  1S81,  rapra,  was  repealed,  tiie 
l^slatnre  had  no  powor  to  pass  an  act  In- 
corporating the  town  of  Plnehurst,  because 
by  the  law  unbodied  In  Oode  H  t74-797(c), 
proTlslon  was  made  for  tiie  Incwporation  <^ 
towns  of  that  class  the  snpoiDr  coorts, 
and  the  act  ot  incorporation  referred  to  was 
therefore  wltUn  the  Inhibition  of  that  clause 
of  Iftie  constitntlai  whldi  dedaras  that  **laws 
of  a  general  nature  ahall  have  uniform  oper- 
ation thronghont  the  statB^  and  no  apecial 
taw  shall  be  oiacted  In  anj  case  tar  which 
provision  has  been  made  by  an  existing  gen- 
eral law."  Oonat  art  1. 1  4,  par.  1;  Oode,  | 
5027.  Tfads  contention  ia  mitsnaUe,  for  the 
reason  that  the  piovMona  at  the  Oode,  above 
ref «ted  to,  do  not  constltnte  a  general  law, 
within  the  meaning  of  fhla  clause  of  the 
constltntlDn,  Inasmuch  aa  It  Is  eq^resaly  de- 
dared  In  secthm  797(c),  supra,  that  "none  of 
the  provisions  of  this  and  the  preceding  sec- 
tions, nor  of  the  act  of  August  28,  1872,  em- 
bodied in  secttona  774  to  797,  ahall  be  de«n- 
ed  appllcaUe  to  any  oMnmnnl^,  town  or 
village  within  one  mile  of  the  corptHmte  lim- 
its of  any  city  In  tbla  state.*!  In  <»dw  tax 
ft  law  to  be  general  under  this  daose  of  the 
eonstltntion.  It  must  <^»erate  nnlformly 
thronghont  the  wlu^  state  upon  the  subject 
or  class  of  subjects  vrlth  whldi  it  purposes 
to  deal;  and  a  law  Is  not  graeral  whlcb  ex.- 
pressly  excludes  tma  Its  operatitKi,  as  the 
•action  above  quoted  does,  a  ctmslderable 
portion  of  the  territory  of  the  state.  Conse- 
quently, It  vras  within  the  pown  of  tiie 
general  assembly  to  pass  an  act  incorporat- 
ing a  town  or  village  vrithout  violating  the 
constitntlonal  provlrion  here  refored  to. 
See  Lorents  v.  Alexander,  87  Oa.  444,  18  S. 
B.682. 

What  we  have  said  disposes  of  flie  varlons 
grounds  upon  whlcb  it  was  contoided  that 


the  act  In  qneatton  was  void.  It  follows  that 
the  court  bdow  was  right  in  refusing  the  in- 
junction prayed  Cor.  Judgment  afflzmad. 


(M  Oa.  &90) 

THORNTON  v.  McLBNDON. 
(Bopreme  Oourt  of  Georgia.    Nor.  16,  IfiBOO 

Parti  EB— Costs— Taxation. 

1.  Where  Beveral  creditors  filed  caveats  to  the 
setting  apart  of  a  homestead,  which  were  over- 
mled,  and  the  case  appealed  to  the  aaperior  oonrt; 
and  pending  the  appeal  the  applicant  for  the 
homestead  settied  the  dalm  of  one  of  the 
caveating  creditors,  but  no  order  striking  her 
name  as  a  party  to  the  ease  was  entered,  she 
was  boand  oj  a  final  Judgment  for  costs  ren- 
dered in  the  appeal  case  In  favor  of  the  ap- 
plicant against  her  and  the  other  creditors. 
TtuB  is  true  although  anch  judgment  may  have 
been  rendered  under  an  "agreement"  to  which 
she  was  not  a  party,  she  oeing  still  a  party 
to  the  case,  and  the  judsment  not  being  in  anj 
respect  different  from  what  it  should  tutve  been 
in  the  absence  of  any  agreement. 

2.  While  it  was  wi^in  the  power  of  the 
court  to  retax  tiie  costs,  it  was  not  bound  to 
do  so  upon  a  motion  which  alleged  no  valid 
reason  for  so  doing;  and  consequently  tiiere 
was  no  error  In  dismiB^ng  a  motion  to  retax 
which  was  founded  solely  upon  such  a  atate  «( 
facts  as  that  above  Indicated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt.  Judge. 

Application  by  H.  L.  HcLendon  for  a 
h<Hnestead  and  exanption.  Julia  I.  Thorn- 
ton and  others  filed  caveats,  setting  fortb  ob- 
jections to  the  allowance  of  the  appUcatitm. 
The  caveats  were  overruled,  and  there  was 
an  appeal  to  the  superior  court,  where  there 
was  a  Judgment  for  applicant,  and  caveator 
Thornton  brings  error.  Affirmed. 

H.  PerSOTis  and  O.  J.  Thomtcn,  for  plain- 
tur  In  error.  J.  H.  Martin  and  J.  H.  WorrUl, 
for  defendant  In  error, 

LUMPKIN,  J.  An  ap^lcatlon  for  a  bomo- 
stead  and  exemption  was  presented  to  the 
ordinary  by  one  McLendon.  Mrs.  TluRiitoo 
and  others,  tb^  being  bis  creditors,  llled 
caveats,  setting  fortii  tbsAr  objectioiu  to  tbe 
allowance  of  this  appUcathm.  The  caveats 
were  overruled,  and  the  caveators  therenpon 
entered  an  appeal  to  the  superior  court  Be- 
fore the  case  was  tried  In  that  court,  the 
applicant  far  the  homestead  settled  with 
Mrs.  Thornton,  so  that  she  really  had  no 
further  Interest  In  tbe  case;  bnt  no  order 
was  taken  striking  her  name  as  a  party 
thereby  or  dismissing  the  caveat  which  aba 
had  filed.  It  Is  therefore  quite  cotaln  that 
she  ranalned  a  party  to  the  appeal  case,  not- 
wlthstancUng  tbe  fact  that  her  datan  bad 
been  settled  by  McLendon.  The  case  was 
disposed  of  In  the  snpolor  court  by  a  Jadg- 
ment  tor  costs  In  f  avw  of  the  ai^Ucan^  and 
against  all  at  the  objecting  crediton,  Includ- 
ing Mrs.  Thiwnton,  TUs  Judgment  was  ren- 
dered under  an  agreement  between  Metjen- 
don  and  the  caveattws  other  than  Mrs. 
Thornton.  She  waa  not  a>  party  to  tbis 
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Bgreonent,  bnt  It  does  not  appear  that  the 
judgment  was  In  any  respect  different  (nmi 
what  It  oaght  to  have  been  In  tlie  absence 
of  any  agreement  at  alL  So  far  as  we  can 
gather  from  the  record  before  as,  McI>ndoD 
was  entitled  to  the  allowance  of  his  home- 
stead; and,  this  being  so,  the  appellants 
were  all  liable  for  costs.  If,  when  Mrs. 
Tb<»nton  had  her  settlement  with  McLen- 
don,  she  had,  by  a  proper  order,  withdrawn 
from  the  case,  It  may  be  that  she  wonld  hare 
been  liable  only  as  to  snch  costs  as  bad  ac- 
crued up  to  that  time;  bnt  an  she  actually 
remained  a  party  until  the  final  disposition 
of  the  appeal,  and  the  Judgment  thereon  was 
apparently  right,  IrrespectlTe  of  any  qnes- 
tioo  of  consent,  we  are  at  a  loss  to  discover 
any  reason  why  she  should  not  be  liable  for 
all  the  costs,  along  with  the  other  appellants. 
After  an  execntlon  for  the  coats  had  been 
issued  against  an  of  them,  Mrs.  ThomtMi 
filed  a  motion  to  retax  the  costs.  This  mo- 
tion was  based  solely  upon  the  facts  above 
recited.  Its  object  being  to  have  the  execu- 
tion 80  modified  as  to  r^ieve  the  movant 
from  all  liability  exc^t  as  to  the  fees  of  two 
named  witnesses.  It  was,  of  course,  within 
the  power  of  the  trial  judge  to  order  a  re^ 
taxing  of  the  costs;  bnt  he  certainly  was 
not  bound  to  do  so  unless  for  some  good 
and  sufficient  reason.  Am  none  was  urged 
or  shown  in  the  present  case,  we  cannot  say 
there  was  any  error  in  denying  tlie  motion. 
Judgment  affirmed. 


(»9  Oa.  T4T) 

mrUAL  BUILDING  &  LOAN  ASffN  et  aL 
V.  GLBBBNVSa. 

(Supreme  Court  of  Oeozgia.   Nov.  23,  1896.) 

APraAI^ASSIOHM  IXT  Or^ROB— IHDSVISITBITBSB. 

Where,  by  emuwit,  a  ease  InvdvliiK  qoes- 
tlons  bolli  of  law  and  fact  was  tried  oy  the 
judse  wifhont  a  Jnir.  and  a  judgment  rendered 
in  the  plaintUTs  favor,  to  wmcli  (there  being  no 
motion  for  a  new  tnal)  direct  exception  was 
takoi  In  tfie  following  words:  "To  which  said 
decMon  and  judgment  of  the  court  the  defend- 
ants, 1^  19ielr  attorney,  then  excepted,  and  now 
ercejpt,  and  say  that  the  s^me  wbb  error,  and 
now  ainign  the  same  as  error,"— ^Id,  that  un- 
der the  decislona  of  this  court  in  Mayor,  etc., 
of  Brunawiok  v.  Moore,  74  Ga.  409,  and  Hall 
V.  Hulf,  Id.,  and  the  cases  cited  in  the  latter, 
Bseh  assignment  of  error  was  too  general.  It 
ODght,  at  leait,  to  have  stated  whether  the 
Judunment  was  complained  of  as  being  contraxy 
to  &iw,  or  contrary  to  evidence,  or  to  boQi. 
(SylUbue  by  the  Court.) 

Sfrror  from  superior  court,  Sumter  county; 
"W.  H.  Flah,  Judge.' 

ActiiKi  between  the  Mutual  Building  & 
Loan  Aasodaflon  and  ottiere  end  G.  L.  Olesa- 
ner.  From  the  judgment,  the  building  as- 
sociation and  others  bring  error.  Diranissed. 

BL  A.  Hawkttw.  tor  plalntitTs  In  emvt  A. 
Vtofft,  tm  defendant  la  uaor. 


LUBfPKIN,  J.  The  writ  of  error  In  this 
case  was  dismissed  because  the  biQ  of  exc^ 
tioiu  did  not  contain  any  clear  and  distinct 
as^gnment  of  error.  The  headnote  does  not 
require  elaboration.  It  cites  the  cases  upoa 
which  our  decision  was  based,  and  they  sup- 
port the  contusion  announced.  The  differ- 
ence between  this  case  and  those  where  gen- 
eral assignments  of  error  are  made  upon  the 
overruling  of  motions  for  new  trials  is  obvi- 
ous. In  such  cases  the  grounds  of  the  moUon 
usually  point  out  the  errors  which  the  mov- 
ant dalms  were  committed  at  the  trial. 
When  tMs  Is  properly  done,  alleging  error  in 
denying  the  motion  brings  under  review  the 
correctness  of  the  mllngs  or  decisions  of 
which  the  motion  compladns.  But  where  a 
judge,  trying  a  case  upon  the  law  and  the 
facts,  disposes  of  It  in  a  single  judgment,  with 
which  the  lo^g  party  Is  dissatisfied,  the  lat- 
ter, in  excepting  to  it,  ought  certidnly  to  give 
some  Intimation  of  what  the  error  consisted. 
Simply  saying,  in  effect,  that  such  a  judgment 
was  wrong,  without  stating  any  ground  or 
reason  why  It  was  so,  opens  a  broader  field  of 
investigation  thsn  our  law  (which  requires  all 
errors  to  be  plainly  and  distinctly  set  forth) 
authorizes.  It  was  never  contemplated  that 
this  court  should  search  around  in  a  loose  and 
general  way  to  discover  errors  not  brought  to 
Its  attention  with  at  least  a  reasonable  degree 
of  clearness  and  persplcult7>  Writ  of  error 
dtsmlssed* 

(»  Oa.  6M) 

JOHNSON  V.  DOROUGH. 
(Supreme  Oonrt  of  Georgia.   Nov.  16,  1896w) 

VsKDOB  i.irD  Fdrohasbk— AoTioN-  roK  Frios»- 
Dbpbrbbb— Dbfsot  in  Titlb.  - 
t,  Where  tb»  trardhaser  of  land  held  by  him 
nnder  a  bond  for  titles  Was  sued  for  a  balance 
upon  promiaaory  notes  givea  by  him  to  the 
plaintiff  for  the  purchase  money,  and  filed  pleas 
alleging  that  the  plaintiS,  in  making  the  sale 
of  the  land,  falseur  ropre  seated  that  he  owned 
tiie  same  in  fee,  when  in  fact  he  only  owned  an 
estate  therein  for  the  life  of  anotlier,  and  that 
tlie  ptaintifF  waa  insolvent  and  a  nonresident 
of  this  state,  and  tbe  pleas  also  set  up  othw 
facts  entitling  the  d^endant  to  equitable  rdief, 
it  was  error  to  strike  the  same  on  genml  de- 
murrer. 

2.  The  special  i^eas  dealt  with  in  the  present 
case  fall  clearly  within  the  exceptions  pointed 
out  by  this  court  in  Black  v.  Walker,  2Q  8.  iD. 
477,  98  Ga.  81. 

(Syllabus  by  the  Ciotirt.) 

Error  fnnn  superior  court;  Harris  coun^; 
W.  B.  Butt,  Judge. 

Action  by  J.  T.  Dorough  against  Henry 
Johnson.  Judgmoit  for  plaintiff.  D^^d- 
ant  brings  error.  Reversed. 

B.  H.  Walton  and  Brannon,  Hatcher  &  Mar* 
tin,  for  plaintiff  in  error.  O.  J.  Thornton,  for 
^f endant  In  txm, 

PBB  GDBIAU.  Judgment  reveimd. 
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(100  Gk. 

DIXON  T.  HAWKINS  et  aL 
(Snpreme  Court  of  Georgia.    Dec  17,  1886.) 
Hearing  im  Vacation— Notiob—Waivib. 

1.  Where,  in  term,  &  consent  order  was  paM- 
ed  proTiding  that  a  pending  case  be  heard  in 
Tacation,  upon  all  of  the  isBuefl  iavolved  there- 
in, by  the  judge  without  a  jury,  "on  a  day  to 
be  fixed  by  the  judge,  •  *  *  of  which  ten 
days'  notice  Bhall  be  gnen  to  counsel  for  all 
Pities,"  the  judge,  as  to  a  particular  party  not 
appearing  at  the  hearing  nor  consentinK  there- 
to, was  without  jurisdiction  to  proceed  there- 
with, when  nei&er  that  party  nor  his  coansel 
bad  received  the  lO-days  notice  required  by 
tbe  order.  Under  such  drcnmstances,  it  was 
erroneous  to  dismiss  exceptions  which  that  par- 
ty had  filed  to  a  master's  report,  or  to  adjudi- 
cate adversely  to  him  npon  the  meriti  of  the 
same. 

2.  Vtidet  the  facts  of  the  present  case,  the 
conduct  of  the  excepting  party  did  not  amount 
to  a  waiTW  ai  the  notice  to  which  be  waa  en- 
titled. 

(Syllabos  by  the  Court) 

Error  from  superior  court,  Wayne  county; 
J.  L.  Sweet,  Judge. 

Petition  by  Dale,  Dlzou  A  Oo.  against  W. 
8.  Dixon,  as  recelTcr,  for  d^very  of  Iron 
rails.  W.  S.  Hawkins,  a  claimant,  Intervened. 
From  a  judgment  for  intnrener,  Merritt  W. 
Dixon,  snnrlTor  of  Dale,  Dixon  &  Oo.,  brings 
ernnr.  ReTeraed. 

Oh&rlton,  Mactall  A  Anderson,  for  plain- 
tiff In  «zDr.  Oobnan  ft  Goodyear,  W.  M. 
Toomw,  W.  O.  Brantley,  Symmes  &  Bennet, 
and  Orovatt  &  .WUtfleUl,  for  defendants  In  er^ 
ror. 

lilTMPKIN,  J.  It  IB  not  essential  to  an  nn- 
derstanding  of  the  mUngs  herein  announced 
that  we  shonid  undertake  to  set  forth  in  de- 
tail the  complicated  state  of  facts  presented 
by  the  record  now  bti!ore  us.  The  general 
nature  of  the  litigation  may  be  gathered  fnnn 
the  report  made  of  the  case  when  befwe  this 
court  at  the  October  term,  1894.  See  Haw- 
kins V.  Dale,  8S  Ga.  612,  20  S.  B.  304.  The 
judgment  then  under  review  having  been  re- 
versed and  a  new  trial  ordered,  the  trial 
judge  passed  an  order  in  term  providing  for 
a  bearing  before  him  in  vacation,  and  with- 
out a  Jury,  at  whldi  all  the  issuea  Involved 
■hould  be  presoited  and  passed  upon.  This 
OTder  recited  that  It  was  by  consent  of  par- 
ties, and  declared  that  the  bearing  should 
take  place  "on  a  day  to  be  fixed  by  the  Judge, 
of  which  ten  days'  notice  shall  be  given  to 
counsel  for  all  parties."  In  point  of  fact, 
however.  It  appears  that,  although  this  or- 
der was  granted  in  open  court,  counsel  for 
Dixon,  snrvlvw  of  Dale,  Dixon  &  Co.,  bad  no 
notice  thereof,  and  did  not  really  consent  to 
the  same.  Subsequently  the  jui^e,  in  vaca- 
tion, passed  an  order  dismissing  certain  ex- 
ceptions to  tbe  report  of  a  master,  filed  by 
Dixon  as  such  survivor,  and  also  adjudicating 
that  the  exceptions  were  without  merit.  Nei- 
ther Dix<Hi  nor  his  counsel  were  present  when 
this  decision  wss  rendered,  nor  bad  either 
of  them  received  tbe  10-days  notice  of  the 


hearing  at  cbambera,  aa  provided  Iff  the  order 
first  above  mentioned.  The  Judge  bad  caused 
notice  of  the  hearing  to  be  sent  to  the  office 
of  Dixon's  connad,  In  Savannah,  but  It  was 
not  dispatched  in  time  to  reach  there  10  days 
before  the  time  a^nlnted  for  the  hearing. 
The  counsel,  on  account  of  absoice  from  bis 
office,  did  not  in  fact  receive  the  notice  nntU 
8  days  before  the  time  i^polnted.  He  there- 
nixm  promptly  telegraphed  the  Judge  as  fol- 
lows: "Owing  to  my  absence  from  city,  have 
only  Just  received  notice  of  the  Whe^rigtat 
hearing.  Please  postpone  the  caae^  and.  If 
this  Is  not  possible,  permit  me  to  anbmlt  it 
to  you  without  aignment.**  At  the  time  this 
message  waa  sent  the  counsel  was  Ignorant 
of  the  ordei  fwr  the  bearing  In  vacation,  and 
conseQuenUy  of  tbe  fact  that  be  waa  entitled 
to  the  lO-days  notice.  The  judge  made  no 
response  to  tbe  telegram,  but  proceeded  with 
the  hearing  on  tbe  date  fixed,  and  dl^Kwed 
of  the  case  as  above  stated. 

Upon  this  state  ot  facta,  one  con<dnsiMi  fa 
Inevitable,  viz.  that  the  notice  aerved  upon 
Dixon's  counsel  could  not  possibly  operate  to 
confer  upon  the  trial  Judge  Jurisdiction  to 
hear  the  Case  at  the  time  appcdnted.  An  or- 
der passed  In  term  waa  requlaite  in  order  to 
^ve  tbe  court  authority  to  decide  the  case  at 
cbambera,  and,  bat  for  tbe  "oHiaenf'  ordw 
above  refmed  to,  tiie  Jndge  could  not  law- 
fully have  di^M)sed  <kC  tbe  case  In  vacation, 
with  or  without  notice  to  tbe  parties.  That 
order  distinctly  stipulated  that  counsel  should 
be  given  at  least  10  days'  notice  of  the  time 
appointed  for  the  hearing,  and  It  is  obvious 
that  unless  the  express  terms  of  tbe  order 
were,  in  this  regard,  strictly  complied  with, 
no  legal  or  binding  action  could  be  taken  In 
the  premises.  Accordingly,  it  only  remains 
to  be  determined  whether  or  not  Dixon  Is  es- 
topped from  taking  advantage  of  the  fact 
that  the  trial  Judge  was  without  juriedlction 
to  entertain  and  pass  npon  the  case.  It  is 
claimed  that  Dixon  is  so  estc^ped  for  the  rea- 
son that  the  telegram  sent  by  his  counsel  Is 
properly  to  be  regarded  as  a  waiver  of  the 
notice  to  which  he  was  entitled.  It  is  cer- 
tainly true  that  if  counsel,  with  fnll  knowl- 
edge that  the  notice  served  upon  him  was  in- 
effectual to  bind  hia  client,  nevertheless  ex- 
pressly consented  that  the  bearing  should 
take  place  at  the  time  appointed,  he  would 
not  be  permitted  to  take  his  chances  upon  the 
result  of  sucb  bearing,  and  thereafter,  upon 
the  rendition  of  a  Judgment  with  which  he 
was  dissatisfied,  repudiate  the  same  upon  the 
ground  that  the  judge  was  without  Jurisdic- 
tion to  take  any  action  In  the  matter.  It 
plainly  appears  from  the  record  now  befMe 
us,  however,  that  it  was  by  no  means  the  in- 
tention of  counsel  to  assume  such  an  tncon- 
slBtent  attitude,  nor  Is  be  now  seeking  to  gain 
any  unfair  advantage  over  his  adversary. 
In  the  first  place,  the  telegram  In  question 
makes  no  express  waiver  of  notice;  nor,  un- 
der the  peculiar  circumstances  of  this  case 
would  it  be  Just  or  equitable  to  regard  U  a-' 
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eqaJvalent  to  an  Implied  waiver.  Falriy  con- 
strued. It  amouDted  only  to  an  Informal  mo- 
tion for  a  continuance,  with  a  requeat  super- 
added, tbat,  if  this  motion  was  overruled, 
counsel  should  not  be  deemed  to  have  aban- 
doned his  exceptions  by  his  failure  to  attend 
the  hearing,  but  should  be  permitted  to  pre- 
sent his  side  of  the  case  without  argument 
Surely,  this  did  not  amount  to  an  express  con- 
sent that  the  hearing  should  take  place,  not^ 
wltbstaadlng  the  fact  tbat  1^^  notice  tb^re- 
of  had  not  been  given.  Indeed,  the  office  of 
the  tel^^ram  senns  to  have  been,  not  to 
wiUve  any  right  to  which  counsel  was  enti- 
tled, but  to  procure  a  concession  as  matter  of 
grace  which  he  felt  could  not  successfully 
be  urged  or  insisted  upon  as  a  strictly  legal 
right.  As  already  stated,  it  appears  that,  at 
the  time  of  sending  this  telegram,  counsel 
was  Ignorant  of  his  right  to  have  10  days* 
notice  of  the  hearing,  and  therefore  cannot 
reasonably  be  understood  as  intending  to 
waive  the  same.  The  trtal  Judge  certifies  to 
the  truth  of  the  statement  contained  In  the 
bill  of  exceptions,  that,  as  matter  of  fact, 
counsel  bad  no  notice  of,  and  did  not  enter 
his  consent  to,  the  order  providing  for  a 
hearing  of  the  case  In  vacation,  although  the 
Judge  adds,  in  a  note,  that  the  order  "was 
regularly  granted  in  open  court,  without  ob- 
jection." Having  been  granted  In  term, 
donbtless  it  was  incumb«it  upon  couns^  to 
take  notice  of  the  order,  and  to  promptly 
move  to  set  the  same  aside,  If  he  wished  to 
aval]  himself  of  the  fact  that  It  was  really 
passed  without  his  consent;  but,  as  he  took 
no  steps  to  vacate  this  order,  it  is  to  be  con- 
sidered as  binding  up<Hi  his  client,  and  as 
fixing  all  his  legal  rights  In  the  premises. 
Nevertheless,  in  determining  whether  counsd 
can  Justly  be  held  to  have  waived  by  Implica- 
tion the  notice  provided  tor  In  this  order,  It 
surely  cannot  be  Improper,  in  endeavoring  to 
arrive  at  the  Intention  which  influenced  him 
in  sending  the  telegram  In  question,  to  give 
due  weight  to  the  fact  that  he  really,  at  that 
time,  bad  no  knowledge  concerning  the  grant- 
ing of  the  "consent"  order.  To  hold  that  he 
thereby  waived  a  right  of  which  he  was  en- 
tirely Ignorant  would,  we  think,  be  giving  to 
the  doctrine  of-  implied  waiver  an  appllcatlfm 
never  dreamed  of.  Nor,  undo:  the  peculiar 
facts  of  this  case,  can  the  doctrine  of  equita- 
ble eetopi)el  be  successfully  invoked.  Coun- 
sel was  not  guilty  of  conduct  which  could  be 
considered  wrongful,  or  even  reprehensible, 
In  the  sense  that  he  should  be  deemed  to  have 
Justly  forfeited  all  right  to  complain  of  the 
illegal  action  taken  by  the  court  which  re- 
sulted-to  the  prejudice  of  bis  client  To  set 
asdde  su<^  Illegal  action  would  deprive  the 
opposite  party  of  no  advantage  righteously 
gained.  Only  upon  the  theory  that  Dixon's 
connsel  consented  that  the  case  should  be 
heard  at  a  time  when  the  Judge  had  no  Jurls- 
dlctloD  to  consider  it,  can  the  defendants  in 
error  assert  that  the  Judgment  rendered  In 
their  favor  has  any  binding  force  or  effect 


Had  Dixon's  counsel  btcn  fully  informed  oC 
all  his  legal  rights,  and  had  he  elected  to  ig- 
nore the  Insufficient  notice  served  upon  him, 
It  could  not  for  a  moment  be  Insisted  that 
simply  because  he  did  not  appear  at  the  bear- 
ing and  urge  such  objectlcms  thereto  as  might 
have  been  made,  he  would  be  estopped  from 
afterwards  calling  in  question  the  legality  of 
the  proceeding.  This  Is  true  because  nether 
the  Judge  nor  the  opposite  party  could  then 
have  fairly  treated  the  Inaction  and  silence 
of  connsd  as  equivalent  to  eltb«r  an  express 
or  Implied  waiver  of  the  requisite  notice. 
We  think  It  equally  clear  tbat  the  trial  Judge 
was  not  Justified  in  regarding  the  telegram 
he  received  from  counsel  as  equivalent  to  a 
consent  of  any  kind  that  the  hearing  should 
take  place  at  the  time  appointed,  or  in  con- 
struing the  message  Into  a  waiver  of  any  of 
Dixon's  rights  In  the  premises.  Our  concln- 
alaa,  therefore,  Is  that  Justice  requires  that 
the  case  should  undergo  a  full  and  regular 
Investigation  upon  Its  merita.  Judgment  re- 
vised. 

(SS  Oa.  666) 

PITTB  T.  FLaRIDA  OBNT.  ft  P.  R.  CO. 
Supreme  Court  of  Georgia.  March  23,  1886.) 

UaSTSK  AKD  SeRVJLXT — NsSLIOBlITaE — AsnUHPTIOX 

OF  Risk — HoNsrrr — Plbadino — Amendmbxt. 

1.  Where  an  action  li  brought  against  a  rail- 
road company  by  one  of  its  emploj^a  for  per- 
sonal injuries  allegod  to  have  resulted  from 
the  negligence  of  &t  former  in  famlshlns,  for 
the  ase  of  tbe  latter,  defective  macbiuer}'  nud 
appliances,  in  the  use  of  which,  without  fault 
OB  the  part  of  the  latter,  he  was  injured;  and 
a  motion  for  a  nonsuit  is  made  at  t^e  close 
of  the  plaintiirs  Cfse,  upon  the  sole  ground 
that  admitting  the  defendant's  negligence,  the 
defect  complained  of  was  so  apparent  and 
the  use  of  the  appliance  so  manifestly  danger- 
ous, as  that  the  plaintiff  knew,  or  by  the  ex- 
ercise of  ordinary  diligence  eonld  have  known, 
not  only  of  Its  existence,  bat  of  the  danger 
attendnnt  upon  its  use,  and  was  con8e<^uently 
himself  gnii^  of  contribntory  negligence  m  con- 
tinuing the  use  of  such  appliauce,— in  deter- 
mining whether  the  nonsuit  moved  shonld  be 
awarded,  knowledge  of  the  defect  and  of  the 
dangerous  character  of  the  appliance  are  both 
necessary  considerations:  and,  even  though  it 
might  appear  that  the  defect  waa  known  to 
the  employ^,  a  nonsuit  should  not  be  awarded, 
unless  it  further  appeared  either  that  tAe  plain- 
tiff actually  knew  tnat  the  continued  use  of  the 
defective  appliance  was  dangerous,  or  tbit  the 
defect  complained  of  rendered  the  use  of  the 
appliance  so  obviously  dangerous  as  Qiat  a 
person  of  his  Intelligence  and  understandinK 
could  readily  perceive  the  danger.  If  in  snot 
case,  upon  the  question  of  nouce,  whether  ae> 
tual  or  imputed,  either  as  to  ^e  defect  or  the 
dangerous  character  of  Hie  defective  ap^- 
ance.  the  evidence  be  in  ccMifliet,  or  infM«kc*a 
therefrom  may  be  drawn  favorable  to  ttie  plaia- 
tiff,  nonliability  of  the  defendant*  cannot  be 
adjudged  as  matter  of  law. 

2.  If,  upon  the  conclusion  of  the  argument  of 
a  motion  for  a  nonsuit,  the  plaintiff  so  amends 
his  declaration  as  tbat  the  facts  newly  alleged, 
if  proven,  would  entitle  him  to  recover,  it  Is 
error  for  the  presiding  Judge  to  eltlier  rnine  a 
motion  by  the  plainmr  to  reopen  the  ease  to 
aHow  ttie  snbmia^on  of  additional  evidence  In 
support  of  the  amendment,  or  to  Impose  upon 
the  plaintiff,  as  a  condition  to  the  grant  of  maA. 
a  motion,  that  he  shall  ngt  hims|]tybe^^^t|m 
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■worn  u  a  wltneaa;  and  thli  b  trna  eren 
tbottgh  he  had  prerloosly  d^sed  to  faeti  in 
awarent  conflict  with  tiie  facts  alleced  in  the 
amendment  to  the  declaration.  The  right  to  in- 
troduce competOTt  eridence,  from  whaterer 
■oaroe  it  may  come,  whidi  will  prerail  againit 
a  motion  for  a  nonsuit,  ia  a  anbstautlal  right 
of  the  plaintiff,  and  should  not  be  denied  by  the 
court. 

S.It  plaiidy  appearing  from  tiie  plalntiffB 
eridence  as  a  witness  in  his  own  behalf  that 
before  receiving  tb«  injuries  complained  of  in 
hifl  declaration,  and  which  resulted  from  the 
defectiTe  condrtion  of  the  engine  upon  which 
he  waa  at  worlc,  he  knew  of  the  existence  of 
the  defects,  and  also  knew,  or,  in  the  ezerdse 
of  ordinary  diligence,  ought  to  have  known, 
of  the  danger  attendant  thereon;  that  be,  nev- 
erthelesB,  remained  in  the  smlce  of  the  com- 
pany; and  that  hfs  so  doing  was  in  no  way  at- 
tributable to  any  promise  or  agreement  to  have 
the  engine  repaired,— it  was  cleaxly  a  case  for 
the  granting  of  a  nonsuit.  Per  Iiumpkiu,  J., 
dissenting. 

4.  When  It  became  apparent  to  the  plalntifF, 
after  the  evidence  had  been  dosed,  that  a  non- 
suit woidd  be  granted,  and  he  thereupon  filed 
an  amendment  to  his  dedaratlon,  Hie  allegations 
of  which  were  palpably  at  variance  In  vitally 
Important  particuiara  with  what  he  had  already 
sworn  as  a  witness  with  reference  to  matters 
ewcwnlng  wUdi  he  could  not  be  mistaken,  the 
court  did  not  err  In  refusing  to  allow  him  to 
again  take  the  stand,  for  the  purpose  of  "prov- 
ing" the  allegations  of  the  amendment,  and  thus 
changing  the  entire  character  of  his  case,  and 
putting  himself  In  the  attitude  of  swearing 
falsely  In  order  to  save  a  failing  cause.  Per 
LumjAln,  J.,  disBonting. 

(^llabua  hr  the  Oonrt) 

Brror  tnm  dty  conrt  of  SaTannab;  A.  H. 
MacDonell,  JnAge. 

Action  by  Jcbn  M.  Pitts  ag^nat  the  Florida 
Central  A  Peninsular  Railroad  Company. 
From  a  Jndgmoit  tot  defendant,  plaintiff 
brings  error.  Baroracd. 

The  following  la  the  official  report: 
Pitts  sued  the  railroad  company  (or  personal 
Injuries  soatalned  by  him  while  in  its  employ- 
ment as  a  fireman  on  a  locomotive.  He  was 
nonsuited,  to  which  mling,  and  to  the  refusal 
of  the  court  to  permit  him  to  testify  in  sup- 
port of  an  amendment  he  made  at  the  trial,  he 
excepted.  The  declaration  alleges  that  the 
company  Diligently  permitted  the  engine  on 
which  he  was  employed  to  become  nnsafe.  In 
that  the  drawbar  or  coupling  necessary  to 
connect  the  tender  to  the  engine  -had,  from 
long  and  constant  use  and  Inattention,  become 
worn,  defective,  and  insufficient,  whereby  the 
space  between  the  tender  and  the  engine 
became  so  great  that,  when  the  engine  was 
stopped  or  started,  the  tender  was  propelled 
and  driven  with  great  force  against  the  chaflng 
Ircm  of  the  engine  itself;  and  that  on  Septem- 
ber 80,  18&4,  while  he  was  performing  his  du- 
ties without  fault,  and  In  the  exercise  of  ordi- 
nary and  reasonable  diligence,  standing  upon 
the  apron  of  the  engine,  the  engineer  sudden- 
ly, and  without  warning,  applied  and  released 
the  brakes,  and,  by  reason  of  the  defective 
drawbar  or  coupling,  the  tender  was  thrown 
with  great  force  against  the  engine,  knocking 
the  Iron  apron  from  beneath  plaintltTs  feet, 
and  hurling  him  backward  from  the  engine  to 
the  ground. 


At  tiie  tifal.  plalntlff  introduced  two  wit- 
nesses wbose  testbiuni7  tended  to  show.  In 
htitt,  that  time  should  be  little  or  no  space 
between  the  tender  and  the  engine  proper; 
tliat,  where  such  miwse  exists  It  Is  oorered  by 
a  flat  ideoe  of  Iron  called  air  ''apron,'*  whldi. 
If  the  floor  of  the  tender  be  hl^er  than  that 
of  the  engine  jfwpm,  shoold  be  somewhat 
corved  to  present  it  btfng  knoAed  npwszd 
by  any  sodden  morement;  and  that  tile  eor- 
gine  Is  in  unsafe  condition  with  such  space  be- 
tween It  and  the  tender.  PlaSntUC  testlOed 
that,  at  the  time  <tf  tiie  Injury,  the  engine  was 
moving  four  or  Ave  miles  an  boor  at  night 
It  was  a  BhlfUng  oi^ne.  He  had  been  on- 
ployed  thereon  but  a  short  tlmer^nore  tiian  a 
week;  about  16  days.  He  waa  stanffing  on  the 
apnm,  in  ordet  to  get  open  the  door  of  tiie 
Are  box,  when  the  apron  flew  up,  and  knock- 
ed him  backward  from  the  engine  to  the 
ground,  producing  the  injuries  complained  of. 
The  floor  of  the  toider  was  an  Inch  or  an  inch 
and  a  half  higher  than  that  of  tiie  engine 
proper,  and  the  apvaa  was  irtiat  he  would 
call  **flat,"--aImoBt  so.  He  is  .not  a  machliilst, 
and  does  not  understand  the  madilnery  of  an 
engine.  One  or  two  di^  before  he  waa  hurt, 
he  saw  the  space  between  the  engine  and  tend- 
er (whl<di  he  estimated  to  be  three  or  fonr 
Inches),  when  Crowley,  the  foronan,  and  Bnr^ 
ton,  the  master  met^ianlc,  of  the  company, 
were  coming  over  on  tUs  en^ne.  Burton 
raised  np  the  apron  and  then  told  Crowley  to 
take  the  engine  in,  repair  It  by  taking  up  the 
slack,  and  have  the  boiler  washed  out.  Plain- 
tiff expected  every  day  that  the  engine  would 
be  taken  In  and  repaired.  He  coold  not  open 
the  door  of  the  Ore  box  without  standing 
where  be  stood,  on  the  apron.  The  whole 
cause  of  the  Injury  was  the  slack  between  the 
engine  and  tender,  the  knocking  up  of  the 
apron.  He  had  been  firing  an  engine  about  a 
year;  had  been  thrown  around  one  off  and  on, 
but  not  aa  a  fireman,  since  1882.  He  did  not 
know  the  slack  between  the  engine  and  ten- 
der was  dangerous  until  he  waa  hurt  He 
never  saw  the  apron  fly  up  before  his  lnjni7; 
does  not  ssy  it  did  not  fly  up.  The  reason  he 
did  not  see  it  fiy  up  was  he  paid  no  attention 
to  it  He  did  not  consider  It  dangerous,  but, 
after  Crowley  and  Burton  spoke  of  It  he  no- 
ticed it  so  as  to  learn  all  be  could  about  ma- 
<Ainery.  He  did  not  quit  the  road  when  be 
noticed  it;  wanted  to  stick  to  his  Job;  had  a 
family  to  support;  does  not  think  he  would 
have  quit  on  account  of  this  space;  did  not 
know  of  any  danger  on  account  of  It;  did  not 
think  It  would  hurt  a  man.  The  promise  to 
repair  did  not  Induce  him  to  stay  on  Oie  ea- 
gine.  He  stayed  to  make  a  lirlng.  What  Bur- 
ton told  Crowley  had  nothing  to  do  with  his 
staying  there,  for  he  did  not  know  of  the  dan- 
ger of  the  drawbar;  could  not  tell  anything 
about  the  matter.  One  could  see  the  slack  if 
on  the  ground,  and  notice  it  when  a  coupling 
was  made;  but  he  was  looking  out  for  signals, 
and  did  not  watch  the  fire  board.  He  saw  this 

same  engine  after  the  injury^  ThiQ  VMvft  had 
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been  taken  np,  and  wai  nearly  tight.  It  bad 
been  Tcgmlred,  and  there  was  no  play  between 
tender  and  englae. 

The  amend nient  vhlch  was  offered  and  al-' 
lowed  alleged  that  aboat  September  28.  ISM. 
while  plalntUC  wae  employed  aa  flrenum. 
Crowley,  the  foreman,  and  Barton,  the  mas- 
ter meidianjc  of  defendant,  behig  oa  aaid  en- 
gine,  stated,  in  plalntUTs  presence,  while  In 
the  act  of  examining  the  engine,  that  it  must 
be  repaired  at  once;  and  Barton  then  and  there 
Instrocted  Crowley  to  hare  the  engine  repair- 
ed, taking  up  the  space  between  the  en- 
gine and  the  tender,  thus  curing  the  defects 
herein  complained  of.  Crowley  thereupon  said 
be  would  at  the  earliest  moment  repair  the  de- 
fects; and  plaintiff,  beliering  and  relying  up- 
on the  promise  and  assurance  of  Burton  that 
the  defect  would  be  rqialred,  remained  upon 
the  engine  until  September  30tb,  when  he  was 
thrown  thwefrom  by  reason  of  Its  def  ectlTe 
ooodition,  sustaining  the  Injuries  complained 
of.  While  be  was  not  aware  that  the  defects 
In  tb0  engine  were  dangeroos  until  .after  bis 
tBiarjf  Tflt,  had  he  known  of  the  dangerous 
oondltkm  caused  by  said  defects,  he  would, 
on  account  of  said  promise  and  assurance  of 
Bnrtim  and  Crowley  that  the  defect  would  be 
npafnd,  have  remained  on  the  engine  In  the 
mpmelty  aforesaid.  Vtom  the  time  of  said 
pamnlM  and  assurance  to  the  date  of  tlw  in- 
jmy,  im,  of  right,  could  and  did  beUeve  that 
drfendant  would  have  the  engine  repaired;  but 
^^^^^VWlM^!  disregarded  said  promise  and  as- 
gnrm"%  and  did  not  repair  the  engine,  bat  al- 
lowed It  to  remain  so  defecttve,  etc  Philntlfl 
tlNii  offered  to  tsatlfy  to  title  faeu  alleged  In 
ifliff  amendment.  BQs  testimony  was  exclud- 
ed on  the  groond  that  It  would  be  Improper  to 
alknr  hlm  to  testify  further  on  these  points, 
the  court  offering  to  recelTe  such  testimony 
from  any  other  source. 

J.  Q.  &  D.  H.  Clark,  for  plaintiff  In  vnm. 
Denmark, &  Adams,  for  defendant  In  error. 

ATKINSON,  J.  The  tacts  are  stated  hi  the 
i^dal  repOTt  It  may  be  assumed  from 
mding  the  erldence  that  tiie  Jury  mi^t 
properly  have  found  that  the  d^endant  was 
necligent  The  question  whether  the  plain- 
tiff was  himself  gidlty  of  contributory  negU- 
genee,  and,  as  a  consequence,  barred  from 
recorery.  he  bting  an  employe.  Is  likewise 
a  question  of  fact,  and  tarns  upon  wbethw 
the  defect  eonvlalned  of  was  so  apparent, 
and  the  use  of  the  defectlre  apidlance  was 
so  manifestly  dangerous,  that  the  plaintiff 
knew,  or  by  the  exercise  of  ordinary  dlUgoice 
could  have  known,  not  only  of  the  exlstoice 
«C  Uw  defect,  bat  of  the  dango'  attu^ant  up- 
on its  use.  Two  things  were  necessary  to 
convict  him  of  n^llgence,— knowledge  nt  the 
defect,  and  knowledge  of  the  dangerous  <d>ar- 
acter  of  the  appliance  In  Its  defectlre  condi- 
tion. If  the  plalntlfl  knew  of  the  defect,  but 
neither  knew  nor  had  cause  to  know  that  the 


'defect  which  existed  was  of  such  a  character 
as  to  render  the  appliance  dangerous,  then 
he  could  not  be  conTlcted  of  negligence  In 
continuing  its  use.  It  was  admitted  that  he 
knew  of  the  defect,  but  dented  by  Um  that 
he  had  any  actual  knowledge  that  the  appli- 
ance, though  d^ectlT^  was  dangerous,  or 
that  its  continued  use  would  likely  result  in 
injury  to  him.  Whether  or  not  notice  of 
danger  in  the  continued  use  of  the  defective 
appliance  could  be  Imputed  to  him  would  de- 
pend upon  its  character,  and  whether  It  -wk* 
bk  so  obviously^  a  dangerous  condition  as  to 
convey  notice  to  a  person  of  his  intdligence 
of  the  danger  which  might  result  to  hlm  in 
consequence  of  his  continuing  to  use  It  Both 
of  these  Inquiries  Involved  Issues  of  fact,  and 
such  Issues  of  fact  as  a  lory  alone,  under  oar 
system  <tf  government.  Is  authorised  to  detov 
min&  A  Jmy  might  have  w^  Inferred  fkom 
the  evidence  tiiat,  ttunigh  the  Pendant  knew 
of  the  defect  complained  of;  he  did  not  know, 
or  did  not  have  Just  reason  to  know,  that 
the  ivpUance  was  In  consequence  dani^ns. 
and  was  Uk^  to  result  in  injury  to  him  In 
the  event  he  continued  in  the  employment 
of  ttie  CMupany,  and  to  use  the  defective  ap- 
pliance furnished  him.  It  is  not  necessaxy 
to  dtoaothortty  to  the  proposition  that  wheth- 
er or  not  a  partlealar  act  be  necligent  is  a 
question  of  fact  for  the  jury,  or  to  the  farther 
ptopotftlon  that,  if  Inferoioe  favorable  to  a 
plaintiff,  and  which  would  sustain  his  cause 
of  action,  may  be  reasonably  drawn  from  the 
evidence  submitted,  the  court  baa  no  power 
to  award  a  nonsuit. 

2.  Vmsa  if  the  declaration  rcqdired  amcaid- 
uenl;  or  it  was  necessary  to  soppleniMit  tbe 
evidence  abready  Introduced,  the  amendment, 
as  made,  stated  b^nd  controversy  a  cause 
of  acticm  in  favor  of  tbe  plaintiff.  See  Hoogb 
T.  Ballway  Go.,  100  U.  8.  218.  Tlie  amend- 
mmt  bdng  allowed,  he  was  entltlsd  to  iwove 
It  by  any  legal  or  competent  evidence  wUcdi 
he  might  have  had  at  his  command.  It  may 
be  stated  broadly  that  the  phUntlff  Is  cntltlea. 
as  a  matter  (rf  rUCbt,  to  Introduce  erldoice 
the  effect  of  whi^  will  be  to  save  him  from 
a  nonsnlt  Tikis  doctrine  was  recognised  In 
the  case  oC  McColgan  v.  McKay,  reported  In 
as  Ga.  632.  In  that  case,  after  the  plain- 
tiff had  <dosed,  the  defendant  moved  a  nim- 
suit,  which  was  granted.  The  plaintiff  mov- 
ed to  be  allowed  to  <^en  his  case,  and  submit 
other  evidence,  fbe  effect  of  whidi  would 
have  saved  a  nonsuit  This  was  rsfused  by 
the  court,  and  tbe  plaintiff's  case  dismissed. 
This  Judgment  was  reversed,  and  Benning, 
speaking  for  the  count,  says:  "It  Is  almost 
a  matter  of  course  to  let  tn  erldeace  open  a 
point  to  save  a  nonsnlt  The  practice  Is  com- 
mended by  eva7  cMislderatlim  of  cxpedioi- 
cy."  In  a  later  case  (Parker  v.  Association, 
reported  In  42  Oa.  4C<0  this  court  approves 
the  doctrine  of  the  case  last  above  referred 
to,  and  again  reversed  the  trial  judge  for 
refoslng  to  opoi  the  case  to  leetive  evidence^ 
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the  effect  of  which  would  have  saved  a  non- 
suit. Ill  the  preseDt  case,  however,  the  conrt 
offered  to  the  plaintiff  the  privilege  of  intro- 
iluctng  testimony  other  than  bis  own  in  sup- 
port of  the  ammdment,  virtually  holding  that, 
as  to  the  facts  stated  In  the  amendment,  the 
plaintiff  was  not  a  competent  wltaees.  Jnst 
why  he  Is  not  a  competent  witness  it  Is  dltfl- 
cult  for  us  to  onderstand.  It  Is  true  that, 
tn  testlfJiDg  to  the  facts  stated  in  the  amend- 
ment, it  might  have  been  necessary  for  him 
to  qoallfy  or  explain,  or,  If  you  please,  con- 
tradict, bis  prior  testlmcmy  delivered  in  the 
case;  and  It  Is  submitted  that  this,  If  an  ot>- 
Jectkm  at  all,  does  not  go  to  the  competen- 
cy, but  to  the  credlbllltj,  of  the  witness.  In 
the  case  of  Bex  t.  Teal,  U  Bast,  311,  Lord 
EUenborough  stated  the  mle  to  be  as  follows, 
the  question  being  as  to  whether'  one  who  ad- 
mits himself  to  be  an  infidel  Is  disqualified 
from  giving  evidence:  "An  infidel  cannot  ad- 
mit the  obligation  of  an  oath  at  all,  and  can- 
not therefore  give  evidence  under  the  sanc- 
tion of  it  But  though  a  person  may  be 
proTffli  on  his  own  showing,  or  by  other  evi- 
dence, to  hare  foresworn  himself  as  to  a  par- 
ticular fact,  It  does  not  follow  that  be  can 
ueret  afterwards  feel  the  obligation  of  an 
oath,  though  it  may  be  a  good  reason  for  a 
jury,  If  satisfied  that  he  had  sworn  falsely 
on  the  particular  point,  to  discredit  his  evl- 
doice  altogettia.  But,  still,  that  would  be 
no  warrant  for  the  rejection  •of  ttie  evidence 
by  tlie  Judge.  It  only  goes  to  the  credit  of 
the  witnesB,  oa  which  the  jury  an  to  dedde." 
So,  In  the  iwesent  case,  the  fact  that  the  plain- 
tiff had  previously  contradicted  himself  con- 
cerning the  matter  to  which  he  subsequently 
offered  to  testify  may  afford  good  reason  for 
the  jury  to  totally  discredit  him.  but  it  af- 
fords no  reason  why  the  judge,  as  a  matter 
of  law,  should  hold  bim  Incompetent  to  testi- 
fy. The  judge  Is  not  the  keeper  at  the  con- 
science of  the  parUes;  uid  while  It  Is  proper 
that  he  should  call  the  attention  of  the  wit- 
ness to  the  gravity  of  the  situation  In  which 
he  might,  by  contradictory  testimony,  place 
himsdf,  be  has  no  power  to  exdnde  the  wit- 
ness from  testifying,  even  tbongh  he  might 
have  reason  to  b^eve  that  the  testimony. 
If  delivered,  would  be  false. 

The  CUef  Justice  la  of  the  opinion  that 
while  the  Girenlt  Judge,  In  the  first  instancy 
properly  granted  a  noQs^t,  yet  he  wred  in 
the  second  instance  tn  denyiiiS  the  privilege 
to  the  plaintm  to  testify  In  his  own  behalf  to 
the  facts  stated  In  the  amendm»it  In  order 
to  save  a  ntmsult  Judgment  reverwd. 

SIMMONS*  a  J.  (concorrli^.  Upon  the 
merits  of  the  case  as  It  stood  vheii  the  evi- 
dence closed.  It  would  have  been  proper  to 
grant  a  nonsuit;  but  the  court,  after  permit- 
ting the  plaintiff  to  amend  his  dechu-atlon, 
ored  in  refusing  to  reopen  the  case,  in  <«tler 
to  alU)w  him  to  prove  by  Us  own  testimony 
the  allegations  of  the  amendment;  the  cred- 


ibility of  the  witness  bdng  for  the  jmy.  and 
not  for  the  judge. 

LtTMPKIN,  J.  (dissenting).  Being  unable 
to  concur  in  the  judgment  rendered  by  a  ma- 
jority of  the  court,  I  will  undertake  to  stato 
the  reasons  for  my  dissent 

1.  It  will  be  observed  that  the  Chief  Jus- 
tice agrees  with  me  tiiat,  upon  the  merits  of 
the  case,  tested  by  the  evidence  actually  in- 
troduced In  behalf  of  the  plaintiff,  it  would 
have  been  proper  to  grant  «  nonsuit  It  Is 
perfectly  <Hear  from  the  evidence  that  the 
plaintiff  knew  of  the  d^ects  In  the  engine 
trtjm  w^hlch  his  injuries  resulted,  and  I  think 
it  equally  clear  tliat  he  knew,  or  ought  to 
have  known,  of  the  danger  to  which  he  was 
exposed  by  remaining  at  his  post  and  dis- 
charging his  duties  upon  that  defective  en- 
gine. The  case  therefore  is,  to  my  mind, 
plainly  one  in  which  the  pfailntiff  deUi>erate- 
ly  and  voluntarily  aasumed  the  risks  of  the 
situation;  and,  this  being  so,  he  was  not  en- 
titled to  a  verdict  upon  the  evidence  as  K 
stood  when  the  motion  for  a  nonsuit  was 
made. 

2.  In  his  examination  as  a  witness  In  his 
own  behalf,  the  plaintiff  testified  that  he 
heard  Burton,  the  master  mechanic  of  t^e 
company,  tell  Crowley,  the  foreman  of  Its 
machine  shops,  to  take  the  engine  In  and  re- 
pair It;  and  that  he  (the  plaintiff)  expected 
every  day  It  would  be  taken  in  and  repaired. 
He  further  gwore,  positively  and  unequivo- 
cally, that  the  "promise"  to  repair  (evidently 
allu^ng  to  the  InstmotlonB  which  Burton 
had  given  to  Growley  In  the  plalntUTs  pres- 
eace)  did  not  induce  him  to  stay  on  the  ai- 
gine;  that  he  stayed  to  make  a  llvis^;  and 
that  what  Burton  told  Orowley  had  nothing 
to  do  with  his  staying  there.  In  the  amoid- 
ment  offered  to  the  declaration.  It  was  al- 
leged that  Burton  instructed  Crowl^  to  have 
the  engine  repaired;  that  Orowley  thereup- 
on said  he  would,  at  the  earliest  moment 
repair  the  defect;  and  that  the  plaintiff, 
"bdleving  and  relying  upon  the  promise  and 
assurance  of  Burton  that  the  defect  would 
be  repaired,  r^nalned  upon  the  engine  until 
September  30th,  when  he  was  thrown  there- 
from by  reason  of  its  defective  condition, 
sustaining  the  Injuries  complained  oT';  uid, 
further,  thait,  "had  he  known  ot  the  danger^ 
ous  condition  caused  by  said  defects,  he 
would,  on  account  of  said  promise  and  as- 
surance of  Burton  and  C^iowley  that  the  de- 
fect would  be  repaired,  have  remained  on 
the  engine  In  the  capacity  aforesaid.  From 
tiie  time  of  said  promise  and  assurance  to 
the  date  of  the  Injury,  he,  of  right  could  and 
did  believe  that  defendant  would  have  the 
engine  r^nlred;  but  defendant  disregarded 
said  promise  and  assurance,  and  did  not  re- 
pair the  engine,  but  allowed  it  to  remain  so 
defective."  The  amendment  was  allowed,  and 
the  plaintiff  was  thai  offered  as  a  witness  to 
testify  "to  the  facts  alleged  In  this  amend- 
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ment,"  which,  of  course,  would  embrace  all 
the  aUegattons  abore  set  out  Tb»  conrt  eoc- 
dnded  the  testimony  thus  offiued,  on  tiw 
SToand  that  It  would  be  ImpropK'  to  allow 
ttae  plaintiff  to  testily  further  on  these  pomts, 
bat  stated  Chat  testimony  of  this  chaEactw 
coasbig  frmn  any  olber  source  would  be  r»* 
cetred.  The  eonfllct  between  the  plaintiff's 
statements  while  a  witness  on  the  stand  and 
some  of  the  allegations  ctmtalned  In  his 
amendment  is  plain  and  palpable;  and  this 
conflict  relates  to  a  matter  as  to  which  he 
could  not  have  been  mistaken.  He  said,  in 
the  first  instance,  that  he  did  not  remain 
on  the  engine  because  of  any  promise  to  re- 
pair it,  and  that  what  Bortmi  told  Grovl^ 
had  nothing  to  do  with  his  staying  there. 
alleged  in  bis  amendment  that  he  did  remain 
because  ot  such  promises  relying  upon  the 
assurances  of  Burton  and  Orowley  that  the 
defect  would  be  repaired.  It  must  be  borne 
in  mind  Ha/t,  In  olferlng  to  testify  to  tlie  al- 
legations of  the  amendment,  the  plaintiff  did 
not  r^reKnt,  or  evra  pretend,  that  his  recol- 
lectlfm  as  to  these  matters  was  at  fault  whw 
bo  was  testifying  about  them  on  the  stand. 
The  spectacle  ther^ore  presented  to  my 
mSnA  Is  simply  this:  The  plaintiff  perceived 
frtxn  the  dlMmsslon  which  was  erldenfly  had 
upon  ttae  motion  to  nonsuit  that  he  had  praxs 
tlcally  sworn  his  case  out  of  court,  and  tiien 
wished  to  change  its  cbaracta,  and  get  a 
hearing  before  the  jury,  by  varying  his  testi- 
mony in  vitally  important  particulars,  l 
cannot,  of  course,  say  with  absolute  certain- 
ty ttet  be  deliberately  intended  to  commit 
the  crime  of  parjury;  but  tt  is  evident  from 
the  record  that  the  trial  Judge  was  of  the 
optailon  tliat  the  iriaintlff  contemplated  put- 
ting Umsetf  In  the  attitude  of  swearing  false- 
ly, in  order  to  save  a  failing  cause.  The  re* 
fnsal  to  allow  htm  to  again  take  the  stand 
for  the  purpose  Indicated  could  have  been 
based  upon  no  other  reason.  The  presiding 
Judge  manifestly  acted  under  the  feeling  that 
at  least  a  semblance  of  common  honesty  and 
fair  dealing  shoidd  be  observed  In  the  trial 
of  the  case,  and  that  tbe  cause  of  Justice 
should  not  be  prostituted  in  her  courts;  and, 
consequently,  Ue  very  naturally  was  unwill- 
ing to  permit  such  an  exhibition  as  tbaX  out- 
lined above^  For  my  part,  I  am  willing  to 
leave  a  matter  ot  Uds  kind  to  the  sound  dUh 
cretlon  of  the  trial  Judge.  Being  upon  'the 
scene,  and  conversant  with  all  the  minor 
detaUs  and  circumstances  surrounding  tbe 
partlcalar  case  with  which  he  has  to  deal, 
he  Is  much  better  enabled  to  pass  fairly  and 
Intelligently  upon  tbe  question  thus  presrat- 
ed  than  would  be  a  reviewing  court,  having 
before  it  merely  a  meager  narrative  In  writ- 
ing ot  the  more  pregnant  facts,  necessarily 
more  or  less  incomplete  and  Imperfect  In 
the  present  Instance  the  plaintiff  had  been 
fully  examined  uiwn  the  identical  points  as 
to  wblch  he  asked  leave  to  again  testify.  In 
osUng  to  be  allowed  to  take  tSie  stand  a  sec- 
end  tbMt  be  did  not  undertake  to  sssert  tliat 
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he  was  mistaken  as  to  any  fact  previously 
testified  to  br  bim,  or  had  been  mlsunder 
stood  in  regard  thereto,  and  therefore  de- 
sired an  opportunity  to  correct  statements 
nnwlttlngly  made  1^  blm;  nor  did  he  at> 
tempt  to  offw  any  esqtlanatlmi  tmdlng  t» 
show  that  he  had  any  ri^t  to  be  re-examin- 
ed as  a  witness  as  to  the  matters  alleged  In 
his  amendment,  or  that  tbe  ends  ot  Justtoe 
would  thereby  be  subserved.  On  the  con- 
trary, his  <rfler  was  purely  a  naked  one,  to 
swear  to  the  truth  of  the  allegations  intro- 
duced by  his  amendment,— an  c^er  which,  If 
carried  into  effect,  wonld  necessitate  his  im- 
peaching his  inevions  testimony  upon  vltelly 
matolal  p^nts,  and  bring  upon  himself  the 
Infamy  of  wlHfid  perjury.  I  am  by  no 
means  sure  that  there  Is  no  restriction  what- 
ever i^on  the  privilege  ot  testifying  bi  ontfs 
own  behalf,  or  tiiat  a  party  can,  as  matter  of 
strict  right.  Insist  upon  being  allowed  to  tes- 
tify more  than  once  during  the  same  trial; 
and  wbece  a  party,  after  having  been  fully 
examined  as  a  wttness,  makes  an  offer  which 
the  trial  Judge  has  ample  reason  to  regard  as 
one  Involving  the  commbwion  of  perjury, 
tbe  par^  ii  allowed  to  again  take  the  stand, 
and  carry  out  bis  undertaking,  it  is  clear  to 
my  mind  that  tba  Judge's  refusal  to  give 
countenance  to  such  disgraceful  and  per^ 
fldions  performance  can  Involve  no  abuse  ot 
discretion,  nor  properly  be  regarded  as  other- 
wise tlian  emluMitiy  right  and  undeniably 
Just  I  cannot  give  my  sanction  to  a  Judg- 
ment which  overrules  the  trial  Judge  In  pnr- 
BiUng  exactly  such  a  course  as  tai  the  case 
now  under  consideration. 

Z  do  not  think  the  coses  dted  by  TOr.  Justice 
ATKINSON  (which  unquestionably  strong- 
ly sustain  and  fortify  the  position  t^t  a 
trial  Judge  oivht,  as  a  general  rule,  to  re- 
open a  case,  and  rective  evidence  for  the 
purpose  of  saving  a  nonsuit)  ai^ly  to  a  case 
like  the  one  In  hand,  invcdving  the  relntro- 
ductlon  at  the  ssme  witness,  already  fully 
heard,  not  for  the  purpose  of  correcting  or 
elucidating  his  testimony  as  given  in  the  first 
Instance,  but  with  a  view  to  contradicting 
and  Impeaching  himself  by  giving  an  entire- 
ly different  version  as  to  tbe  facts  concerning 
which  be  had  positive  knowledge,  and  about 
whldi  he  coidd  not  possibly  have  been  mis- 
taken when  testifying  at  the  onteet.  hi  my 
Judgment,  this  case  stands  iqion  Its  -own  pe- 
culisr  facts,  in  view  of  which  I  adhere  to  the 
pn^MMlUon  tiiat  this  court  ought  not  to  com- 
pel a  trial  Judge,  even  though  he  has  allow- 
ed an  amendment  to  a  declaration,  to  permit 
the  enactmrait  of  such  a  travesty  ot  Justice 
as  was  proposed  In  the  Instance  now  under 
consideration. 

One  other  view  of  the  matt»  strengthens 
my  condnslon  that  the  Judgment  ought  to 
be  affirmed.  This  court  Is  asked  to  review 
the  ruling  complained  of,  In  OTder  to  ascer^ 
tain  whether  or  not  the  plaintiff  was  there- 
by deprived  of  any  substantial  right,  and 
was  really  injured  by  It   It  is  pecfectly  ob- 1 
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rlons  tbftt,  Is  order  to  mtc  his  case,  It  was 
Incnmbent  upon  bim  to  prove  all  the  mate- 
rial allegatloiu  of  his  amendment  He  could 
not,  nnder  the  drcomstances,  wen  hope  to 
raccesoCnUy  prove  them  by  his  own  testi- 
mony without  committing  perjury.  This  be- 
ing so.  It  Is  entirely  immaterial  whether  he 
was  or  was  not  ready  to  perjure  falmself, 
and  would  hare  done  so  If  permitted.  If  he 
did  BO  Intend,  certainly  the  Judgment  ought 
not  to  be  reversed.  If  he  did  not  so  Intend, 
his  testimony  would  have  been  utterly  Inef- 
fectual to  save  his  case;  and  refusing  to  al- 
low blm  to  again  take  the  stand  in  no  wise 
operaited  to  his  Injary*  and  therefore  pre- 
■aits  no  cause  for  xererBlng  tba  Judgment  of 
fito  court  below. 


(49  &  C.  108} 

BTATID  r.  HADDOM. 
(Bopnna  Ooort  of  South  Candlna.  Mar  !■ 

laarr.) 

BAv»-I]ti>ioTitHrr— Uhmakbud  Wohav— Faoov 

—  ISBTRIIOTIONS— TTAITSa— AQS   OW  COVBIRl^ 

H&aMi.B8B  £rror~Rbooiiiibmi>atioic  vo  Msbot 
— ^Bpfbct  on  Bbntcnob. 

1.  An  Indictment  which  charges  that  defend- 
ant upon  a  person  named  "did  make  an  assault, 
and  her,  the  said  P.  W.,  then  and  there  rio- 
lenUy*  against  her  will,  feloniously  did  raTish 
and  eanially  kmnw"  Is  an  Indictment  under 
Or.  8t  188a,  1  114,  pmrldlng  that  "Vhosoerer 
shall  rarlgh  a  woman,  married,  maid  or  other, 
where  she  did  not  consent  eltiiOT  before  or  aft- 
er, and  likewise  where  a  man  raTiaheth  a  woman 
with  force,  althooi^  she  consent  after,  he  shall 
be  deemed  guilty  of  r^ie";  and  it  is  not  neces- 
sary to  allege  the  woman's  age,  or  whether  she 
is  married  or  not 

2.  miongh  the  age  be  not  alleged,  proof  of 
it  may  be  relerant  as  on  the  Isane  of  force  to 
overcome  some  teslatanoe,  or  compel  consent 
tbrongh  fear. 

3.  Though  the  consdtntioD  requires  the  judge 
to  declare  the  law  applicable  to  the  issaes  and 
evidence  In  a  case,  yet  an  omiaaion  to  charge  a 
particQlar  point  or  proposition  of  law  Is  not  re- 
versible error,  onleaa  the  attention  of  the  jndge 
ia  called  to  the  omission  by  some  request  to 
charge,  or  the  omission  Is  clearly  pzejnmdal  to 
appellant 

i.  Under  Const,  art  8,  fi  88,  providing  ^t 
"no  nnmarrled  woman  ahall  legally  consent  to 
sucnal  intwcowse  who  shall  not  have  attained 
the  age  of  14  years,"  it  was  not  prejndldsl  er- 
ror to  charge,  on  a  trial  for  rape  nnder  an  Indict- 
ment which  did  not  all^  tiiat  the  woman  was 
nnmarried,  that,  "If  you  come  to  the  conclusion 
that  this  girl  is  nnder  the  age  of  14,  then  she 
cannot  give  her  conanit"  where  there  was  no 
complaint  that  the  Judge  assumed  aa  true  any 
fact  in  issue,  and  ap  to  the  verdict  and  motion 
for  a  new  trial  there  was  nothing  to  suggest 
that  the  fact  that  she  was  unmarried  was  in 
issne. 

5.  Shice,  under  Or.  8t  1898.  S  114.  there  may 
be  an  Indictment  for  rape  without  alleging  the 
woman's  age,  or  that  she  ia  nnmarried,  under 
such  indictment  the  state  may  prove  that  the 
woman  is  nnmarried,  and  under  14  years  of 
age,  in  order  to  establlah  that  the  sexna]  inter- 
oonrse  was  without  consent  within  Const  art 
8,  I  88,  w  such  ivoof  may  be  offered  by  the 
state  In  rq>ly  to  defendant's  defense  that  the 
woman  actnauy  consented. 

6.  Poaaible  error  in  a  charge  aa  to  the  effect 
a  reconmiendation  to  merer  would  have  on  the 
sentence  was  harmless,  where  the  verdict  was 
returned  with  such  recommendation. 


7.  Cr.  St  i  115,  proHdlng  tiiat  one  convicted 
of  the  carnal  knowledge  and  abnae  of  a  woman 
child  ander  the  age  of  10  years  sfaoald  suffer  ai 
for  a  rape,  was  amended  by  Act  March  9,  1896, 
which  raised  the  age  of  consent  to  14  years,  and 
added  a  proviso  that  where  the  woman  diild 
Is  over  the  age  of  10  years  and  under  the  age  of 
14,  the  punishment  shall  not  aceed  14  yeatr  fan- 
pnsonment  where  the  Jnry  recommend  defend- 
ant to  the  mercy  of  the  court  Hd4,  that  where 
the  conviction  is  for  rspe,  nnder  Or.  St  i  114, 
or  the  common-law  indictment  the  act  of  1896 
does  not  apply,  though  the  woman  child  is  un- 
der 14  years  of  age,  since  tiw  two  ofluises  are 
separate  and  distinct 

Gaiy,  J.,  dissenting. 

Appeal  from  genera]  seeslont  circuit  court 
of  Abbeville  county;  D.  A.  Townaend,  Jndge. 

James  Haddon  was  convicted  of  rape,  and 
appeals.  Affirmed. 

Walter  L  HlUer.  Cor  appellant  Solicitor 
IL  F.  Anael.  for  the  Statft, 

JONES,  J.  This  case  «u  fint  heard  at 
Noremba  term,  1896,  but  was  reheard  at  the 
present  term.  The  appellant,  James  Haddon, 
at  the  court  of  general  sessions  for  Abbeville 
connty,  June  tenn»  1806,  was  Indicted  and 
tried  for  tape,  was  found  guilty  and  recom- 
mended to  mercy  by  the  Jury,  and  was  sen- 
tenced to  Imprlatmment  tat  the  state  penltoi- 
tlary  for  life.  So  much  of  the  matolal  part 
of  the  Indlctnumt  aa  la  necessary  tor  a  dear 
understanding  of  the  points  raised  Is  as  fol- 
lows: *^iat  James  Haddon,  late  (tf  the  coun- 
ty and  state  af oreeald,  on  the  2Sth  day  of 
March,  in  the  year  of  onr  Ltnrd  1806,  with 
force  and  arm^  at  Abbeville  Oourtbouse,  In 
the  county  and  state  aforesaid.  In  and  town 
one  ParaHee  Wlmbuafa,  In  the  peace  of  <3od 
and  of  the  said  state  ttien  and  tbore  being, 
violently  and  Odcmionaly  did  make  an  assault 
and  her,  the  said  PanUIee  Wlmbush,  then  and 
there  vlolentJy,  against  htr  will,  feloniously 
did  ravish  and  carnally  know,  against  the 
form  of  the  statute  In  sudi  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  same  state  aforesaid."  The  first  fifth, 
and  sixth  exceptions  relate  to  the  admission 
of  testimony  alleging  error  In  allowing  evi- 
dence of  the  age  of  PaiaUee  WImbuslu— the 
first,  fifth,  and  sixth,  on  the  ground  that  the 
Indlctmoit  did  not  allege  that  Parallee  "^m- 
busb  was  an  unmarried  wimian;  and  tiie 
fifth  on  the  ground  that  there  was  no  allega- 
tion aa  to  her  age  In  the  Indictment  An  ez- 
amlnalltm  of  the  record  shows  that  when  the 
solicitor  asked  a  witness,  "How  old  is  Paral- 
lee Wlmbush  7'  Oonnad  for  deCotdant  ob- 
jected to  the  same  aa  Irrelevant,  and  Imme- 
diately withdrew  the  objection  "for  the  jvee- 
ent"  as  atatad.  Thei^  when  the  same  qnee- 
tlon  was  soon  hereafter  repeated,  and  the 
witness  answered  that  Parallee  was  18  years 
old,  defendant's  counsel  again  objected.  The 
objection  was  not  made  until  after  the  answer 
was  gfvm.  It  la  not  error  for  a  idrcult  Judge 
to  pomlt  an  answer  to  be  made  to  a  questton 
to  which  objectlott  was  made,  bat  withdrawn. 
But,  besides  this,  It  Is  not  necessary.  In  an 
Indictment  for  rape^  eltiier/onder  the  rommon 
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mr,  or  imder  aectlon  114,  Cr.  St  188B,  to  al- 
lege  tbt  BLg9  al  the  person  charged  to  hare  been 
niTiabed,  nor  1b  It  neceuair  to  allege  therein 
whetbeor  the  vamen  la  married  or  onmarriad, 
alnce,  both  at  "^"'"n  law  and  under  the  said 
statute,  xajjB  maj  ba  oosnmltted  upon  a  wo- 
man or  woman  chQd  of  any  age, — maid  or 
married.  It  wHl  be  observed  that  this  la  not 
an  indictment  for  carnally  knowing  and  aboa- 
ing  a  woman  chUd  under  the  age  of  JO  years, 
which  waa  made  a  felony,  and  panlabable  aa 
rape,  ondv  section  115,  Or.  St  1888  (section 
2460,  Ges.  St  1882),  which  was  amended  by 
an  act  approred  Mardi  9,  1886^  so  as  to  read 
"fourteen"  Inttead  ut  "ten"  years,  wlunln 
it  would  be  neceasaiy  to  aU^  the  age  of  tbe 
cblld.  Hie  IndlctiDent  all^aB  that  tlie  offense 
took  place  <m  tbe  28tb  day  of  March,  1800; 
and  the  evldenoe  was  to  the  effect  that  the 
offense  was  committed  before  12  o'clock  on 
the  night  of  the  28th  of  March,  1896.  The 
act  approred  March  9,  1886,  under  section  86, 
Bar.  St  ises;  did  not  take  effect  wita  the  29th 
day  of  Maxdi,  1886r^the  day  after  tbe  crime 
was  alleged  to  hare  been  committed.  Tbin 
act,  therefore^  In  so  far  as  It  makes  that  a 
crime  which  was  not  a  crime  before,  is  not 
applicable  to  this  case.  Whether  this  act,  In 
so  far  aa  it  diminishes  the  punishment  In  any 
case  where  tbe  woman  or  child  is  over  the  age 
of  10  years,  and  the  prlstmer  ia  fonnd  gnllty, 
with  a  recommendatjon  to  mercy,  can  be  ap' 
plied  to  ttds  case^  will  be  hereaftn  noticed. 
This  indictment  therefore,  was  not,  and  could 
not  have  been,  brought  tmder  the  act  of  1806. 
Nor  could  it  hare  been  maintained  under  sec- 
tlon  Ufi,  Cr.  St,  since  the  child  said  to  have 
been  n^ed  was  oror  10  years  old,  and  tbe 
indletment  did  not  attempt  to  describe  the 
crime  ttur^  iwohlbited.  The  indictment, 
then,  most  be  referred  to  section  114  of  tlie 
Criminal  Statutes,  or  treated  as  indictment 
onder  the  common  law,  in  either  of  which 
cases  It  to  not  necessary  to  allege  or  prove 
tbe  age  of  tbe  victim  of  lust  nor  whether 
she  is  married  or  not  Bnt  whUe  It  Is  not 
csaentlnl,  under  such  Indictment,  to  allege  and 
prove  the  age  of  the  woman  or  child  charged 
to  bare  been  ravished,  it  Is  often  quite  rele- 
vant to  jvove  tbe  age.  For  example,  on  the 
issue  of  force  to  overcome  resistance,  or  com- 
pel consent  through  fear,  age  becomes  rele- 
rant,  since  a  child  of  tender  years  would 
more  readily  yield  through  fear  than  a  woman 
q£  maturer  years.  Sudi  seem  to  iutre  been 
tbe  otiiject  of  the  evidence  In  this  case,  shice 
the  proctf  ci  age  was  brought  out  Immediately 
after  evidence  tending  to  show  that  defendant 
was,  at  tbe  tlme^of  the  alleged  crime,  Intiai- 
cated,  and  armed  with  a  pistol,  which  be  ex- 
bibltad.  Mimover,  since,  under  the  common 
Uw,  a  GhQd  under  10  years  is  presumed  in- 
capable of  consenting  to  sexual  intercourse. 
It  Is  conqMtent  under,  a  common^w  Indict- 
ment for  rape,  to  Inquire  after  the  age  of  the 
female  on  the  qnestlon  of  consult 

Tbe  third  exception  alleges  «rror  in  falling 
to  charge  tbe  Jury  that  before  they  could 


convict,  tbey  most  be  aattOed  tarn  tbe  evl* 
dence  that  FaraHee  fnmbudk  was  an  unmar- 
ried woman  at  the  time  the  offense  was  com* 
mitted.  This  exception  must  be  overruled,  tot 
several  reasons:  First  because,  under  this 
buUctment  It  was  not  necessary,  as  stated 
above,  for  the  state  to  allc^  or  prove  that 
Faranee  was  unmarEled;  second,  to  have 
cbarged  this  would  have  been  to  uaaA  that 
rape  could  not  be  committed  oa  a  married 
woman;  and,  third,  ttiere  was  no  request  to 
so  charge.  While,  under  the  present  consti- 
tution, as  under  the  constltntlon  of  1888,  It 
is  the  function  and  du^  <tf  the  judge  to  de- 
clare the  law  applicable  to  the  issues  and  evi- 
dence In  a  case,  still  this  does  not  dlsiwuse 
with  the  propriety  and  use  of  a  request  to 
charge;  and  Qie  ftmlsnrfiwi  to  lAsrge  a  partks 
ular  point  or  pnqiosltion  of  law  Is  not  revers* 
lUe  errw,  unlen  tbe  attention  of  tbe  Judge 
Is  called  to  the  omisdon  by  some  request  to 
charge,  or  the  failure  to  so  charge  Is  clearly 
prejudicial  to  the  party  complaining. 

The  fourth  reception  Is  as  foUowe:  ''Be- 
cause his  bonor  ruled  that  the  age  at  con- 
sent was  fourteen  years,  when  he  should 
have  heU  ttiat  tbe  defendant  was  entitled 
to  be  tried  under  tbe  law  as  It  stood  at  the 
time  tbe  act  was  committed,  the  age  of 
cmsent  then  being  t«i  years.**  Tbe  record 
doea  not  disclose  tiiat  tbe  ctrcnit  judge 
made  any  such  ruling,  nnleiis  it  be  In  his 
cha^  to  the  jury;  and  tbe  chars^  in  this 
regard,  is  not  excepted  to.  Tba  exceptlm 
is  probably  based  <m  tbe  cbarge  of  the  dr^ 
cult  Judge  as  follows:  "Now,  in  this  case. 
U  you  come  to  tbe  condusion  that  this  gld 
Is  under  tbe  age  <tf  14,  *  •  •  tbea  she 
cannot  give  her  cmsent"  sta  The  Judge, 
no  donbt  had  In  mind  section  88,  art  8,  of 
tbe  conatltntlfm,  which  Is  as  follows:  "No 
unmarried  woman  shall  legally  consent  to 
sexual  IntOTCOurse  who  shall  not  have  at* 
tained  the  age  of  fourteen  years."  This  pro- 
vision of  the  nmstitutlon,  which  took  ect 
from  and  after  the  8l8t  day  of  December, 
188B,  was  a  part  of  the  fundamoital  law  of 
the  state  on  the  28th  day  of  March,  1896,— 
the  date  of  the  alleged  crime.  While,  under 
the  common  law,  tbe  age  of  consent  was  10 
years,  this  rule  vras  not  ot  fwce  In  this  state 
after  December  81,  1885^  except  In  so  far  as 
not  abrogated  by  the  constitutional  provl- 
slon  cited.  At  tbe  time  ot  the  alleged  crime 
no  maid  or  unmarried  woman  under  the  age 
of  14  years  could  consent  to  sexual  inters 
course.  Hence  It  would  have  been  orror  to 
have  ruled,  In  accordance  with  appellant's 
view,  that  tbe  age  of  consent  at  the  time  of 
the  ott&aae  was  10  years.  Was  It  error  prej- 
udicial to  the  defendant  tat  the  <drcult 
judge  to  charge  the  jury,  "If  you  come  to 
tbe  conclusion  that  this  girl  Is  nndw  tbe  age 
of  14,  then  she  cannot  give  her  consent  2** 
We  think  not  If  there  was  any  error,  tt 
was  In  aasuming  that  *tbis  girl"  was  a  m^; 
for,  as  we  have  seen,  tbe  law  is  tbat  no  maid 
nnder  the  age  ot  14  years  can  coiia|Biit.  BOL 
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tt  Is  not  complained  that  the  circuit  Jadge, 
in  his  charge  to  the  jviry,  asBumed  as  tme 
any  fact  In  issue  In  the  case.  But  we  are 
not  at  all  surprised  that  In  his  ruling  as 
to  the  age  of  consent,  as  applied  to  that 
particular  case,  be  assumed  that  Parallee 
Wlmbush  was  unmarried.  So  far  as  ap- 
pears, up  to  the  time  of  the  Terdlct,  and 
motion  for  a  new  trial  on  the  ground  that 
there  was  no  evidence  that  Parallee  was  an 
unmarried  woman,  there  was  nothing  to  sug- 
gest that  there  was  any  Issue  on  this  point 
Oounsel  for  defendant  during  the  trial  spoke 
of  Parallee  as  "a  girl";  "a  girl  as  small  and 
young  as  Parallee."  Witnesses  spoke  of  her 
as  "a  glri,**  a  "child."  It  was  proven  that 
her  uame  was  Parallee  Wlmbush;  Wlmbush 
being  the  surname  of  her  father,  and  of  her 
mother  by  marriage.  She  was  but  13  years 
old  at  the  time  of  the  trial,  several  months 
after  the  alleged  crime.  She  lived  in  a  room 
with  her  mother,  grandmother,  and  one  or 
more  younger  children,  and  no  one  else,  as 
far  as  appeared  In  the  evidence.  The  doc- 
tors who  examined  her  a  day  or  two  after 
the  alleged  crime  testified  as  to  her  condi- 
tion. The  child  herself  was  in  court,  aud 
on  the  witness  stand.  There  was  nothing 
In  all  the  testimony  to  suggest  that  she 
might  possibly  be  married,  notwithstanding 
the  many  circumstances  In  the  case  demon- 
strating to  a  moral  certainty  that  she  was 
a  child  unmarried.  If  we  had  the  slightest 
reason  to  believe  that  the  defendant  was 
prejudiced  the  ruling  of  the  dnmlt  court 
In  the  matter  of  the  age  of  consent,  we 
would  send  the  case  back  for  a  new  trial, 
however  much  we  might  regret  to  bare  re- 
peated all  fhe  sickening  details  of  the  de- 
fendant's brntal  lust.  But  we  have  none. 
The  uncontradicted  testimony  offered  by  the 
state  tended  to  show  that  the  defendant  was 
Intoxicated,  and  armed  with  a  deadly  weap- 
on,  which  he  freely  exhibited,  and  that,  with 
threats  to  kill  If  she  made  outcry,  he  accom- 
plished his  purpose  several  times,  without 
the  consent,  and  against  the  pleadings  of  the 
shlld,  who  was  heard  by  others,  themselves 
too  Intimidated  to  Interfere,  to  cry  out, 
Don't,  don't,  or  you  will  kill  mel"  We  do 
aot  tbiak  It  a  sound  proposition  to  say  that, 
Inasmuch  as  there  was  no  allegation  or  proof 
that  Parallee  Wlmbush  was  an  unmarried 
wnnan  under  the  age  of  14  years,  therefore 
the  defendant,  under  this  Indictment,  was 
entitled  to  be  tried  under  the  common-law 
rule  fixing  10  years  as  the  age  of  consent. 
TbiM  view  Ignores  the  constitutional  provi- 
sion dted,  which  changed  the  common-law 
rule.  This  provision  of  the  constitution, 
when  It  became  operative,  did  not  of  itself 
create  a  criminal  offense.  By  Ita  own  op- 
Nation  there  did  not  spring  Into  existence 
such  crime  as  the  carnal  knowledge  and 
abuse  of  an  unmarried  woman  under  the  age 
of  14  years,  which  wouU  require  allegation 
In  the  Indictment,  and  supporting  proof,  that 
thn  woman  was  nnmarrie*  and  under  14 


years  old.  Tlw  constltnttonal  provision  op- 
erated only  on  the  question  ot  consent  to 
sexual  intercourse,  creating  a  new  rule  of 
evidence  In  the  proof  of  consent,— declaring 
certain  persons  incapable  of  consendng, 
Therefore,  under  the  common  law,  In  an  in- 
dictment for  rape  It  was  unnecessary  to  al- 
lege that  the  female  was  under  10  years  old, 
but,  notwithstanding  that,  proof  was  allow- 
ed, or  competent  to  be  made,  as  to  the  uge 
of  the  child,  because  to  prove  one  incapable 
of  consenting  either  in  law,  or  by  reason  ot 
physical  condition,  is  tantamount  to  proving 
the  absence  of  consent;  as.  In  this  state, 
there  may  be  an  indictment  for  rape  with- 
out alleging  that  the  female  is  unmarried 
and  under  14  years  old,  and  under  such  In- 
dictment It  may  be  proven  by  the  state,  lo 
Its  testimony  in  chief,  that  the  female  Is 
unmarried  and  under  14  years  In  order 
thereby  to  establish  that  the  sexual  iota- 
course  was  without  consent,  or  such  pnot 
may  be  offered  by  the  state  in  reply  to  de- 
fendant's defense  that  the  female  actually 
consented.  We  have  shown  that  there  was 
not  only  evidence  on  the  part  of  the  state 
tending  to  show  ttiat  the  sexual  Intercourse 
In  this  case  was  without  the  actual  consent 
of  Parallee  Wlmbush,— was  in  fact  had  vio- 
lently and  f^alnst  her  will.— aa  charged  la 
the  Indictment,  but  the  state  also  offered 
evidence  that  she  was  under  14  years  old, 
and,  as  we  think,  showed  facts  and  circum- 
stances tending  powerfully  to  establish  that 
she  was  unmarried.  From  what  has  been 
said  above,  we  think  the  circuit  judge  was 
correct  In  overruling  the  motion  for  a  new 
trial  on  the  ground  that  there  was  no  evi- 
dence befi»e  the  Jury  tliat  Parallee  Wlm- 
bush was  an  unmarried  woman  at  the  time 
the  offense  was  committed;  hence  the  third 
exception,  allying  earn  In  this  regard,  Is 
overruled. 

It  was  earnestly  argued  that  the  circuit 
Judge  erred  In  refusing  to  (Aarge  d^endant's 
second  request  to  charge,  aa  follows:  *miat, 
If  Parallee  Wlmbush  consented  to  Intercourse 
with  tiie  defendant,  they,  cannot  cMivlct  the 
defoidant  of  rape.'*  The  circuit  Judge  refu» 
ed  to  charge  In  that  form.  In  the  first  place. 
It  would  be  mtlrely  student  to  say  thai 
there  Is  In  the  case  no  ooeptlon  bringing 
this  refusal  to  charge  btfore  us.  But,  in  the 
second  place,  the  request  warn  properly  refus- 
ed. The  request  to  charge  assumed  as  a  fact 
that  Parallee  was  capable  of  coosoitlng,  and 
failed  to  take  Into  account,  on  the  Question  of 
consent,  tiie  constltutloual  provlalon  herelnbe- 
tore  discussed. 

The  seventh  and  el^th  exceptkma  an  as 
follows:  "(7)  Because  his  honw  erred  In 
charging  the  Jury  that,  If  th^  recommended 
to  mercy,  41w  punishment  woidd  be  Ufe  hn- 
prlsonment,  whereas  he  should  have  charged 
(hem  that  -Oiey  should  find  the  age  of  the 
child  by  their  verdict,  and,  U  tibe  child  was 
over  ten  years  and  under  fourteen,  whe« 
there  was  a  recommendation^  mercy  |the  eev- 
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trace  ot  the  court  could  not  exceed  fourteen 
rears,  but  that,  tf  she  was  nnder  ten  years 
of  age,  It  would  be  life  Imprisonment  (8> 
Because  the  Jury  having  recommended  the 
defendant  to  mercy,  and  the  evldenc*  diow- 
Ing  that  Parallee  Wlmbusb  was  over  ten  and 
nnder  fourteen,  the  Judge  committed  er- 
ror In  sentencing  the  prisoner  to  life  hnprla- 
onment"  As  to  the  seventh  exc^Hdon:  E)ven 
If  It  be  admitted  that  thexe  waa  error  In  the 
charge  as  to  the  effect  of  a  reconunendatlon 
to  mercy  on  the  sentence,  still,  since  the  ver- 
dict contained  a  recommeudatlon  to  m^cy, 
such  error.  If  any,  was  harmless  to  the  de- 
fendant. But  the  charge  was  not  erroneous, 
as  we  sfaal]  see  In  the  consideration  of  the 
eighth  exception.  The  proviso  to  the  act  ot 
1S&6,  amending  section  115,  Cr.  St,  Is  as  fol- 
lows: "Provided,  however,  that  In  any  caM 
when  the  woman  or  child  Is  oyer  the  age  of 
ten  years  and  the  priscmer  Is  found  guilty  the 
Jury  may  find  ft  special  verdict  recommending 
lilm  to  the  mercy  of  the  court  whereupon  the 
punishm»it  shall  be  reduced  to  Imprisonment 
in  <the  penitentiary  tor  a  term  not  exceeding 
fourteen  years  at  the  discretion  of  the  court" 
It  Is  well  settled  that,  when  the  punishment 
affixed  to  an  offense  baa  been  rednced  by  a 
statute  passed  after  the  offense  was  com- 
mitted, the  ptmishment  to  be  imposed  Is  that 
fixed  by  the  last  statute  State  t.  Williams, 
2  Blch.  lAW,  418;  State  v.  Ooottf,  80  S.  G.  Ill, 
8  S.  E.  602.  In  order  that  this  rule  may  ap- 
ply, the  offense  most  be  the  same.  In  the  case 
at  bar  the  defendant  was  convicted  and  sen- 
tenced for  rape,  whereas  the  proviso  above 
quoted  provides  for  the  punishment  of  one 
convicted  for  the  carnal  knowledge  and  abuse 
of  a  woman  child  nnder  the  age  of  14.  The 
two  offenses,  while  having  some  points  of 
resemblance,  are  distinct  and  separate.  It 
Is  true  that  In  the  body  of  this  act  it  is  pro- 
vided, "If  any  person  shall  unlawfully  and 
camaUy  know  and  abuse  any  woman  cbUd 
nnder  the  age  of  fourteen  years,  every  such 
unlawful  and  carnal  knowledge  shall  be 
felony,  and  the  offender  thereof  being  duly  con- 
victed shall  suffer  as  for  a  rape,"  whereas  if 
the  person,  woman  or  child.  Is  over  the  age  of 
ten  years,  still  the  provision  must  be  con- 
•tmed  with  reference  to  the  body  of  the  act; 
and,  so  construed.  It  means  where  the  woman 
diUd  (or  woman  or  child)  Is  over  the  age  of  10 
years,  and  under  the  age  of  14  years,  punish- 
ment for  nnlawfpl  carnal  knowledge  and 
abuse  of  her  Is  made  not  to  exceed  14  years' 
Imprisonment  where  the  Jury  recommended 
to  mercy  In  thrfr  verdict  This,  therefore,  in 
no  way  affects  the  punishment  provided  tot 
rape  In  section  114,  Cr.  St,  wherein  a  recom- 
mendation to  mercy  by  the  jury  renders  the 
punishment  to  life  Imprisonment  Had  the 
legislature  intended  to  reduce  Mie  punishment 
for  rape  beyond  this.  It  would  be  so  provided 
in  express  terms.  The  eighth  exception  is 
orermled.  Tbe  Judgment  ot  the  atrcnlt  court 
la  afflrmaO. 


QABY,  J.  (dissenting).  Ab  I  cannot  concur 
in  the  <H>iii!on  of  Mr.  Justice  JONES,  I  wUl 
briefly  state  the  reasons  for  my  dissent: 

AUhongh  the  defendant  was  convicted  of 
one  of  the  most  horrible  crimes  known  to  the 
law,  and  the  testimony  tends  to  show  that.  In 
gratifying  his  lust,  he  acted  with  unusual 
brutality,  still  his  exceptions  complaining  of 
error  on  the  part  of  the  presiding  Judge,  In 
the  trial  of  the  case,  against  him,  are  en- 
titled to  full  and  uni^udiced  consideration 
by  this  court  Tbe  Indictment,  so  much  of 
which  as  Is  necessary  In  considering  the  ex- 
ceptions, is  set  out  In  the  opinion  of  Mr. 
Justice  JONES,  charges  rape,  but  there  are 
no  allegatloos  as  to  the  age  of  the  girl. 
During  the  examination  of  one  of  the  state's 
witnesses,  the  following  took  place:  "How 
old  Is  Parallee  Wlmbnah?  (Mr.  Miller 
[defendant's  attorney]  obtects,  as  being  ir- 
relevant Objection  withdrawn  for  the  pres- 
ent) Did  Jim  have  anything  In  bis  band 
when  he  was  there?  Yes,  sir;  he  had  his 
pistol  in  his  hand.  How  <dd  iB  Parallee? 
Parallee  Is  13.  (Mr.  Miller  objects.  Objection 
overruled.  Szceptlrai  noted.)  Mr.  Millw: 
The  court  will  please  note  an  exertion  on 
the  ground  that  the  girl  being  under  14  years 
of  age,  tbe  state  should  have  alleged  that  she 
was  under  the  age  of  14.  0>urt:  Tes,  sir." 
The  court  refused  to  charge  the  defendant's 
second  request  which  Is  as  follows:  "That  If 
Parallee  Wlmbueh  consented  to  intercourse 
with  the  defendant,  tbey  cannot  coovlcit  the 
defendant  of  rape."  In  his  charge  to  the 
Jmy  the  presiding  Judge  said:  "If  you  come 
to  the  conclusion  ttuit  she  Is  under  14,  then 
she  can  Dot  give  her  consent  The  matter  of 
consent  Is  out  She  might  with  her  lips, 
consent  but  tbe  constitution,  as  adopted  on 
-the  4tt)  of  December  last  makes  the  limit  of 
age  14;  and  consent  ^ven  with  her  l^>s— 
Even  if  you  And  that  It  would  not  be  legal 
consent  So,  if  you  find  that  she  is  unAer  14, 
the  consent  is  out  ot  the  question."  The  a^)- 
pellant's  fourth  and  fifth  exceptions  are  as 
follows:  "(4)  Because  his  honor  ruled  that 
the  age  of  consent  was  fourteen  years,  when 
be  should  have  held  that  the  defendant  was 
entitled  to  be  tried  nndea*  the  law  as  it  stood 
at  the  time  the  act  was  committed,  the  age  of 
consent  then  bedng  ten  years.  (5)  Because  his 
honor  allowed  testimony  to  be  Introduced  as 
to  tbe  age  of  Parallee  Wlmbush,  there  being 
no  allegation  as  to  her  age  In  the  indictment." 

It  is  manifest  from  the  charge  of  the  pre- 
siding Judge  that  tbe  testimony  as  to  tbe 
age  of  the  girl  was  introduced  for  the  pur- 
pose of  showing  that  she  was  Incapable  of 
consenting  to  sexual  Intercourse,  under  the 
provisions  of  the  new  constitution,  and 
therefore,  if  the  Jnry  came  to  the  conclu- 
sion that  she  was  under  14  years  of  age, 
the  question  of  consent  would  be  ^mlnated 
from  their  consideration.  Rape,  and  th^ 
unlawful  carnal  knowledge  of  an  Infant  un- 
der 10  (now  1^  years  of  age,  are  separate 
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and  distinct  crimes,  with  different  punish- 
ments prescribed  by  our  statutes,  when  the 
jury  find  a  special  verdict  recommending  tbe 
prisoner  to  the  mercy  of  the  court.  Unda 
an  indictment  charging  rape,  but  not  ally- 
ing the  age  of  the  wc»nan  ravished,  the  Jury 
may  find  the  prisoner  guilty  of  rape,  even 
when  she  is  under  14  years  of  agre,  if  the  car- 
nal knowledge  was  against  her  will  and 
without  her  consent  But,  If  the  state  de- 
sires to  get  the  benefit  of  the  statutory  or 
constitutional  provision  as  to  consent,  the 
indictment  must  allege  the  age  of  the  wo- 
man, as  tliat  may  be  an  issuable  fact  in  the 
case.  The  rule  Is  well  settled  that  an  in- 
dictment must  allege  every  material  fact 
whlcB  it  Is  necessary  to  prove  in  order  to  con- 
vict the  party  Indicted.  The  syllabus  of  the 
case  of  State  v.  O'Bannon,  1  Bailey,  144  (the 
report  of  the  case  only  contains  the  sylla- 
bus), says:  "In  an  Indictment  under  the  third 
section  of  St  4  &  5  P.  &  M.  c.  8,  for  taking 
away  a  young  woman  under  the  age  of  16 
years  against  the  consent  of  h^  parents,  it 
is  necessary  to  state  that  the  defendant 
was  above  tbe  age  of  14  years,  and  that  the 
person  taken  away  was  a  maid  or  woman 
child.  It  is  not  sufficient  to  describe  the  lat- 
ter by  her  name.  In  setting  out  an  offense 
against  a  statute,  tbe  defendant  must  be 
brought  within  aJl  tlie  material  words  of 
the  statute,  and  nothing  can  be  taken  by  In- 
tendment" The  doctrine  for  which  we  con- 
tend is  thus  stated  In  19  Am.  &  Eng.  Bnc. 
Law,  956:  "When  the  act  is  commiUed  up- 
on an  Infant  under  the  age  of  consent,  ^e 
must  be  described  as  such.  But,  where  her 
age  Is  not  alleged,  a  conviction  may  be  had 
if  rape  with  force,  and  against  the  consmt 
of  tbe  child,  be  alleged  and  proved."  Nu- 
merous authorities  are  cited  to  sustain  these 
principles,  which  are  certainly  at  variance 
with  the  rulings  and  charge  of  the  presid- 
ing Judge.  The  case  of  Greer  t.  State,  SO 
Ind,  267,  is  80  conclusive  as  to  the  necessity 
of  alleging  the  age  of  the  woman  in  order 
to  show  that  she  was  Incapable  of  giving  a 
legal  consent  to  the  unlawful  carnal  knowl- 
edge, that  I  will  quote  at  length  from  It 
The  prisoner  In  that  case  was  Indicted  for 
rape.  The  court  said:  *^t  appeared  on  the 
trial  of  the  cause  that  the  person  charged  to 
have  been  assaulted  by  the  defendant  was  a 
female  child  between  eleven  and  twelve 
yean  of  age,  at  the  time  of  the  assault 
The  court  gave,  as  applicable  to  the  case,  the 
following  charge,  to  which  the  defendant  ex- 
cepted, viz.:  Tou  win  observe  that,  if  a 
person  has  carnal  knowledge  of  a  woman 
child  under  twelve  years,  he  Is  guilty  of 
rape,  whether  the  carnal  Imowledge  was 
with  or  without  the  consmt  of  the  child;  for 
the  law  presumes  ^at  a  child  under  the  age 
of  twelve  years  is  not  capable  of  consenting 
to  Intercourse,  so  that  a  man  having  connec- 
tion wltib  her  is  guilly  of  rape,  whether  it 
waa  with  her  consent  or  not'  The  charge 
may  have  been  correct  as  an  abstract  propo- 


sition, but  It  was  clearly  wrong  as  applied 
to  the  charge  contained  In  the  Indictment 
The  indictment  charges  that  Mary  B.  Olayes, 
the  person  enlarged  to  have  been  assaulted, 
waa  a  froman,  and  that  the  defendant  In- 
tended to  carnally  know  her,  forcibly  and 
against  her  will.  The  statute  defining  and 
providing  punishment  for  rape  provides  that 
every  person  who  shall  unlawfully  have 
carnal  knowledge  of  a  woman  against  her 
will,  or  of  a  won:ian  child  under  twelve  years 
of  age,  shall  be  deemed  guilty  of  rape, 
etc.  •  •  •  This  statute,  it  will  be  seen, 
enumerates  two  classes  of  acts,  each  of 
which  constitutes  a  rape:  E^rst  It  Is  a  rape 
to  unlawfully  have  carnal  knowledge  of  a 
woman  against  her  will.  We  take  It  that  all 
females  of  the  human  species  over  twelve 
years  are  to  be  deemed  women,  within  the 
first  clause  of  the  statute.  Second.  It  is  a 
rape  to  unlawfully  have  carnal  knowledge 
of  a  woman  child  under  twedve  years  of 
age.  In  the  second  case  It  is  Immaterial 
whether  the  child  consent  or  not;  for,  if  she 
omsents,  the  act  constitutes  a  rape  never- 
th^ess.  But  the  prosecutor  cannot  charge 
a  rape  of  the  one  class,  and  sustain  the 
charge  by  proof  of  a  rape  of  the  other  class. 
Nor  can  he  charge  an  assault  and  battery 
with  Intent  to  commit  a  rape  of  tbe  one 
class,  and  sustain  the  charge  by  evidence 
of  an  Intent  to  commit  a  rape  of  the  other 
class.  The  variance  between  the  allegations 
and  the  proof  is  fatal  This  is  sustained 
by  tbe  following,  among  other  authorities 
that  might  be  cited:  1  Whart  Or.  Law,  611; 
1  Blsh.  Or.  Law,  pp.  485,  486;  Turley  v. 
State,  3  Humph.  323;  Hooker  v.  State,  4 
Ohio,  348;  State  v.  Noble,  15  Me.  476;  State 
V.  Jackson,  80  Me.  29;  Dick  v.  State,  80 
Miss,  631.  These  views  are  sustained  by  the 
case  of  State  v,  Houx,  109  Mo.  654,  19  S.  W. 
35,  In  which  the  court  says:  "It  Is  very 
clear  that  the  age  of  the  child  at  the  time 
of  the  act  is  a  fact  upon  which  the  crim- 
inality of  the  act  absolutely  depends,  and 
it  should  therefore  be  clearly  and  definitely 
charged.  *  *  *  As  has  been  said,  the 
age  of  the  girl  was  4  material  fact  to 
be  specially  chained  in  the  Indtctm^t  and 
proved  upon  the  trial."  The  following  ap- 
pears In  the  notes  to  that  case  In  32  Am. 
St  Bep,  686:  "An  Indictment  for  rape  bt  a 
female  of  unmentloned  age  will  not  sunwrt 
a  C(mviction  of  the  offense  of  carnal  knowl- 
edge without  her  consent  of  a  female  under 
the  age  of  puberty.  Warner  v.  State,  S4 
Ark,  660.  17  S.  W.  6."  In  the  not«s  to  Ai^ 
Cr.  Prac.  &  Fl.  (8th  Ed.)  p.  999,  we  And  the 
following;  "An  Indictment  whli^  charges 
that  the  defendant,  by  force  and  against  the 
will  of  tbe  femate,  ravished  and  carnally 
knew  her.  need  not  avex  that  she  waa  of 
the  age  of  ten  years  or  more;  such  allega- 
tion only  being  necrasaty  when  the  Indict- 
ment does  not  allege  that  the  act  was  dime 
against  her  will.  C<ku.  v.  Sugland.  4  Orar, 
7.  Bttt.lf  thef¥ipfech«^ie<IiK5gfc(ieof 
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ten,  tiien  the  faet  ihonld  be  arerred,  because 
abiialng  andi  a  taooale  Is  made  felony,  by 
statute,  wbether  ghe  consent  to  tbe  act  or 
not.  State  t.  Vaxma,  4  Ired.  224."  If  the  In- 
dictment bad  alleged  that  ParaUee  Wlmbnsb 
was  under  14  yeais,  then  It  wonld  have  chaI^± 
ged  the  statutory  offense  of  unlawfully  and 
carnally  knowing  and  abusing  a  woman 
cblld  under  14  years  at  age.  It  seems  to  me^ 
the  opinion  of  Mr.  Justice  JONES  practical- 
ly decides  that  testimony  showing  that  t3ie 
woman  was  under  14  yean  of  age,  when  the 
age  Is  not  alleged  in  the  indlctmoit,  ta  ad- 
mlsalUe  to  sustain  the  charge  of  rape,  but 
wben  the  age  is  all^fed  In  Uie  Indictment, 
and  the  ^oof  cOTresponds  with  the  altagar 
tlonB,-the  defendant  can  only  be  convicted  of 
tbe  stetutory  offense  of  unlawfully  and  car- 
nally knowing  a  w<»Dan  child  under  14 
years  of  age;  that  a  person  can  be  couTlct- 
ed  of  rape  upon  the  same  testimony  that 
wonld  sustain  tbe  allegations  of  sn  indict- 
ment  charging  him  with  the  >tatnti»y  of- 
fense of  unlawfully  and  carnally  knowing 
a  woman  dilld  under  lA  ^acs  of  age; 
that,  aa  a  person  can  be  convicted  of  rape 
on  the  same  testlmmy  that  would  sustain 
tbe  allegations  of  an  Indictment  cbargbig  the 
statutory  <rffense  aforesaid,  tbe  eollcitor 
would  have  the  right  to  determine  the  pun- 
ishment in  case  of  a  zecommendatlon  by  the 
Jury  to  tbe  mocy  *>i  ibe  court,  by  handing 
out  an  lndlctm»t  for  whichever  of  said 
crimes  he  might  see  fit  I  see  no  nae  In 
keying  section  115,  Or.  St,  on  our  statute 
book,  It  the  TiewB  of  Mr.  Justice  J0NB8  are 
correct,  unless  for  the  purpose  of  oiabling  a 
solidtor  beforehand  to  determine  what  shall 
be  tbe  punishment  in  case  the  Jury  recom- 
mends to  mercy,  as  that  secti(m  Is  practical- 
ly annulled.  For  these  reasons  I  think  the 
judgment  i^uld  be  revorsed  and  a  new  trial 
gimntad. 

C«  8.  O.  »B) 

8TATB  V.  AUOHTUBX. 
(Si^eme  Court  of  Soath  OatoHna.  May  1, 

18»7.) 

HOMICIDB— APPBAIr— KbBBABINO. 

A  rehearing  will  not  be  granted  oh  the 

Strand  that  the  court  did  not  oass  on  the  preju- 
dal  effect  of  irrelevant  evioenoe  that  defend- 
ant said:  "She  wants  me  to  go  to  her  room. 

(Obiected  to^   I'U  ba  d  d  if  I  don't  If  I  have 

to  kill  hlni."--and  that  tbe  witness  then  stated 
that  he  did  not  know  what  woman  defendant 
meant  though  the  portion  relating  to  the  woman 
was  irrelevant  since  no  obJectioD  appeared  to 
tbe  testimony  as  to  the  threat  to  kill  somebodj, 
and  audi  testimony  was  competent  aod  might 
when  omnectsd  with  other  tesUmony,  become  rel- 
evant 

On  rehearing.   Petition  dismissed. 
For  prior  r^rts,  see  26  S.  B.  619,  884. 

FUR  OUILIAIL  Tbe  petition  for  a  r^ear- 
ing  in  tbls  case  Is  based  solely  upon  tbe 
gronnd  that  this  court,  In  its  opinion  afBrm- 
Ing  tbe  Judgment,  had  orerloc^ed  the  fact 
tbat  certain  testimony,  tbe  admission  of 


which  constituted  the  basis  of  tbe  twenty- 
serenth  exertion,  was  not  Objected  to  when 
It  was  Offered,  whereas  the  "case"  shows 
that  su(A  testlmoay  wss,  In  fact  objected  to, 
and,  though  Irrelerant  In  tbe  shape  In  which 
it  ^jpeared  aa  stated  In  the  opinion,  the  court 
did  not  go  on  to  consider  whethw  the  rec^ 
tion  of  such  irrelevant  testimony  was  hurt- 
ful to  the  appellant  as  it  Is  claimed  should 
haTs  beui  done.  To  undrastand  predsely 
the  question  made  1^  this  petition,  it  is  nec- 
essary to  r^roduce  here  exacUy  what  occur- 
red in  the  court  bdow  when  the  testimony 
was  irffered  as  It  as^^eara  in  tbe  "case"  as 
w^  as  In  tbe  petitton  for  rduaring,  as  fttl- 
knn:  Tbe  wltoess  B.  &  iUoore  testified  thst 
tbe  vpdlant  said,  aftsr  exhibiting  a  note: 
■TU  be  damned  if  this  ain't  a  ticklish  point 
She  wante  me  to  go  to  her  room.  <ObJected 
to.)  ru  be  damned  If  I  dont  M  I  bare  to 
km  btoL**  Tba  witness  immediate  added: 
**l  hare  no  Idea  who  be  meant  He  said  it 
was  his  glri.  Didn't  know  be  was  keeping  a 
woman."  From  ais  tt  wlU  be  seen  that 
while  objection  was  taken  to  the  flnt  part  of 
tbls  testimony,— that  whidi  contained  the  In- 
Tltatlon  from  the  woman  to  go  to  her  room,— 
which  mlg^t  very  well  be  n^arded  as  taxele- 
vant  and  not  hurtful  to  appellant  yet  there 
was  no  obJecti<m  to  that  part  of  tbe  testimony 
expressing  a  determinati<m  "to  klD  htm.** 
Who,  does  not  appear  from  this  particular 
testhDoay,  wt^ch  was  much  more  likely  to 
prove  hurtful  to  the  appellant  as  It  might, 
whea  connected  with  ol^er  testimony  In  the 
case,  have  been  regarded  as  a  threat  to  kill 
the  deceased  if  It  became  necessary  to  carry 
out  the  lustful  desires  of  anwllant.  It  is 
therefore  very  easy  to  see  how  the  Justice 
who  prepared  tbe  opinion  would  have  felt 
Justlfled  in  using  the  language  to  which  ex- 
ertion is  taken  In  tbe  petition  for  rehearing; 
for,  while  the  testimony  as  to  the  woman's 
Invitation  to  go  to  b&r  room  might  be  regard- 
ed as  irrelevant  yet  the  snbsequent  testl- 
mcoy,  practically  showing  a  threat  to  take 
the  life  of  some  one,  not  being  objected  to, 
not  only  became  competent  but  might  when 
connected  with  other  testimony  In  the  case, 
become  entljrely  relevant  to  the  issue  on  trial. 
It  Is  manifest  therefore,  that  no  material 
fact  or  princ^le  of  law  has  either  been  over- 
looked or  disregarded,  and  hence  tfbm  Is  no 
ground  for  a  r^earlng. 

Hils  case  has  received  tbe  careful  consid- 
eration of  this  court  upon  the  statements 
found  in  tbe  "caae"  as  prepared  for  argument 
here,  as  all  other  cases  are,  and  must  be. 
considered;  and  when  we  find,  as  we  do  find 
in  this  case,  that  a  certain  portion  of  the  tes- 
timony which  has  been  objected  to  Is  Irrele- 
vant to  the  issue  on  trial,  standing  by  itself, 
but  which  might  become  entirely  relevant 
when  connected  with  other  testlmouy  in 'the 
case,  it  is  sufficient  to  bold,  as  was  held,  that 
such  testimony,  standing  alone,  Is  Irrelevant 
without  proceeding  to  Inquire  wheth«-  such 
Irrelevant  testimony  was  calculated  to  Injure. 
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the  aroeHant  Wh^,  as  In  tbli  cue.  It  ap- 
pears, from  &  carefnl  re-examlnatlon  of  the 
case,  tbat  tbere  was  other  testimony,  which. 
If  tillered,  would  tend  to  render  the  testi- 
mony objected  to  relevant  as  to  the  other  por^ 
tlon  of  the  testimony  which  the  **cafie"  does 
not  show  was  objected  to,  and  whloh  thereby 
became  competent,  It  la  very  easy  to  see  how, 
when  connected  with  other  testimony  In  the 
case,  It  wOTdd  become  entirely  relevant  It 
Is  therefore  ordered  that  the  petition  for  a  re- 
hearing be  dismissed,  and  that  the  stay  of 
the  remittitur  hmtofore  granted  be  revoked, 
and  that  the  conlttttnr  be  sent  down  forth- 
with. 


<48  s.  c.  m\ 

WHITBHIDL  et  al.  t.  DACUS  et  al.  STB- 
VBNSON  et  al.  v.  SAME.  BUCK  et  at  v 
SAME.  J.  O.  HYNDS  MANUF'G  00.  v. 
SAMBL   UBYBBS  et  aL  t.  BAMB. 

(SopreniB  Oonrt  of  Sonth  Carolina.   Umt  1» 
1807.) 

AUIONMBSTT  n>R  BbNBFIT  OV  CrBDITOBS  —  Bm- 
IiUSaa— COXSIDBRATIOK — CANCBLUftTIOK— 
MDTDAL  MlfiTAKE. 

1.  Beleases  made  by  creditors  of  an  estate  aa- 
si^ed  for  creditors  on  tiie  express  condition  that 
thry  should  have  the  right  of  priori^  over  non- 
ns&enting  creditors,  are  not  binding  where  the 
consideration  has  failed  by  reason  of  a  dedslon 
of  the  supreme  court  in  another  case  that  the  re* 
leases  in  suit  were  ineffectual  to  create  prefer- 
ences, because  not  filed  in  time. 

2.  Where  all  the  porties  to  releases  erocnted 
by  creditors  of  an  assigned  estate  believed  that 
they  gave  priority  over  nonassenting  creditors, 
and  the  supreme  conrt  in  another  case  has  de- 
cided that  the  releases  were  not  filed  in  time, 
and  hence  gave  no  right  of  priority,  equity  will 
cancel  them  on  the  ground  of  a  mutiuu  miatabe 
of  law. 

Mclver,  O.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  W.  C.  Benet,  Judge. 

Action  by  Israel  Whltehlll  and  anotbo* 
against  N.  O.  Dacas  and  another,  and  sepa- 
rata actions  by  D.  H.  Stevenson  and  oth«^i, 
by  Irving  A.  Buck  and  another,  by  J.  0. 
Hynds  Manufacturing  Company,  and  by  Ja- 
cob Meyers  and  others  against  the  same  de- 
fendants. The  actions  were  heard  together, 
and  from  a  Judgment  for  plaintiffs  defend- 
ants appeal.  Affirmed. 

Haynsworth  &  Parker,  for  appellants.  Per- 
ry &  Heyward,  for  respondents. 

JONBS,  J.  The  five  cases  above  oitltied 
were  heard  together,  and  Involved  the  same 
auostlon.  The  salts  were  begun  In  January. 
180^  to  recover  amounts  alleged  to  have  been 
due  on  certain  notes  or  other  money  demands 
by  the  firm  of  Dacus  ft  Jordan  to  the  respec- 
tive plaintiffs.  The  defendants  answered,  set- 
ting up  as  a  defense  tbat  on  the  2Tth  day  of 
November,  18B1,  the  Arm  of  Dacus  &  Jordan 
made  a  general  aasigmnent  for  the  benefit  of 
thdr  creditors,  and  that  thereafter  the  plain- 
tiffs duly  aoc^^ted  the  terms  of  the  said  a»- 
elgnment,  and  executed  and  delivered  a  re- 


lease under  seal,  and  thereby  discharged  tht 
said  Dacus  &  Jordan  from  all  liability  upon 
their  respective  claims.  TbB  answers  farther 
allege  that  thereafter  an  actkm  was  com- 
menced In  the  court  of  common  ideas  for 
Greenville  county  by  Armstrong,  Cator  &  Co. 
as  plaintiffs  against  Hunt,  FuneU  &  Go^  J. 
O.  Bo^iee,  and  S.  L.  Stroud,  as  assignee  of 
Dacus  &  Jordan,  and  agent  for  creditors,  tor 
the  purpose,  among  other  things,  of  marshal- 
ing the  assets  of  the  estate  of  Dacus  &  Jor- 
dan, and  to  determine  the  rights  and  priori- 
ties of  the  creditors  th^nof;  that  in  said  ac- 
tion the  creditors  of  Dacos  &  Jordan  were  re- 
quired to  establish  thrfr  claims;  that  the 
plaintiffs  appeared  therein,  and  duly  proved 
their  claims,  and  the  execution  of  said  i» 
lease,  and  that  it  was  adjudged  In  that  ac- 
tion that  the  plaintiffs  had  executed  a  release 
of  the  said  claims  against  Dacus  ft  Jordan, 
discharging  them  from  all  liability  thereon. 
At  the  following  term  plaintUb  obtiUned  an 
order  allowing  than  to  make  a  reply  to  the 
answers  ot  the  defendants,  and,  pursuant  to 
said  order,  alleged  in  reply  that  the  releases 
referred  to  in  the  answers  were  givot  nnder 
the  following  drcnmstancea:  On  the  27lh 
day  ot  Novonber,  1891,  defendants  made  an 
assignment  for  the  benefit  of  creditors,  which 
contained  this  provision:  ''First,  to  pay  any 
debts  due  the  public  and  the  debts  of  audi 
creditors  ot  the  said  Dacus  ft  Jordan  as  may 
within  sixty  days  from  the  date  hereof  ac- 
cept the  ttfms  of  the  said  assignment,  and 
encate  a  release  of  their  dalms  against  the 
said  Dacus  ft  Jordan;  and  that  tiie  balance, 
after  paying  the  said  debt,  be  distributed 
among  the  otii^  creditors  of  the  said  Dacus 
ft  Jordan  pro  rata  without  preference  or  prt- 
orlty."  That  on  the  16th  day  a-ttee  the  exe- 
cution ot  the  said  assignment  tha  plalntm 
served  upon  the  assignee,  as  has  been  usual 
In  such  cases  in  this  state,  notice  that  they 
accepted  the  toms  of  the  assignment,  and 
offered  a  release,  as  required  ther^;  and  in 
a  few  days  subsequent  thereto  filed  with  the 
assignee  the  release  referred  to  in  the  an- 
swer, a  copy  of  which  la  as  fbUows:  "In  con- 
sideration of  the  amounts  to  be  received  by 
us,  and  of  our  having  priority  ovtf  nonaccept- 
ing  creditors  in  the  distribution  of  the  assets 
of  the  firm  of  Dacas  ft  Jordan,  we  herein  re- 
lease the  said  Dacos  ft  Jordan  from  farther 
liability  on  account  of  our  claims  against 
them."  Plaintiffs  further  allege  that  the 
plaintiffs  claimed  that  the  said  release  had 
been  filed  within  tise  time  fixed  by  the  said 
assignment,  and,  the  condition  ctf  the  release 
bting  that  tbcgr  should  have  priority  over  non- 
releasing  creditors,  they  were  entltied  to  audb 
priority.  This,  however,  was  resisted  by  the 
defendants  and  by  creditors  who  had  not 
filed  releases,  end  upon  argument  of  the  ques- 
tion the  supreme  court  held  that  the  release 
had  not  been  filed  in  time,  and  that  then 
plaintiffs  were  not  entitied  to  priority.  Plain- 
tiffs therefore  snbmit  that,  the  consideration 
thereof  having  failed,  said-*  release  ila  noU 
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ftnd  Tol<i,  and  should  be  returned  to  the  plain- 
tiffs. The  reply  concluded  wltti  a  pniTer 
that  the  defendants  be  reqnlred  to  dellTer 
np  the  said  release  to  the  plaintiffs,  and  that 
plaintiffs  have  Judgment  against  the  dtfend- 
ants  according  to  the  prayer  of  the  complaint 
Thus  the  action  became,  In  effect,  an  equita- 
ble action  to  caned  tb»  release,  and  for  Judg- 
ment for  amounts  due  on  the  original  de- 
mands. Tias  causes  were  heard  by  Judge 
Benet  on  the  pleadings,  all  the  all^^tiona  of 
Thich  were  mutually  admitted  except  It  was 
agreed  that  the  defendants  were  not  parties 
to  the  action  of  Armstrong  t.  Hnrst,  88  S.  C. 
486.  18  B.  B.  iSO,  referred  to  In  the  answer; 
but  that  the  assignee  of  Dacns  &  Jordan  and 
the  ag<rat  fi>r  creditors  were  parties  thereto. 
Upon  these  &cts  Judge  Benet  adjudged  that 
plaintiffs  were  entitled  to  enter  Judgmmt 
against  the  defendants  for  the  sums  cUtlmed, 
leas  the  admitted  credits;  and  farther  or- 
dered that  defendants  d^ver  up  for  cancella- 
tion the  said  releases  alleged  to  have  been 
fUed  by  plalntlfte*  oonnsd  with  the  assignee 
of  defendants.  Fnun  the  Judgment  entered, 
ttie  defendants  appeal. 

■  The  only  question  presented  Is  whether  the 
said  releases  are  binding  and  valid  to  prevent 
recovery  on  the  original  indebtedness.  The 
qipdlants  contend  that  the  plahitlffli  seek  to 
aToId  the  effect  of  the  r^eases,  not  on  the 
ground  that  there  was  any  mistake  of  law  or 
of  fact,  or  that  th^  were  Induced  to  xoake 
ttwm  through  any  fraud  of  the  defendants, 
but  simply  iqwn  the  ground  of  a  failure  to 
obtain  what  they  dqiected.  But  we  .do  not 
think  this  18  a  correct  view  of  plaintUPs  case. 
Tbe  Judgment  of  the  drcnlt  court  may  be 
TlndJcated  fkom  either  of  two  pcMnts  ot  Ttow: 
First  The  releases  in  onestlan  were  not  ab- 
solute and  unconditional  discharges  of  thedr 
Indebtedness  due  tefttidants.  OorrecUy 
construed  according  to  the  manifest  Intention 
of  the  parties,  the  debts  were  nleased  upon 
condition  that  the  releasing  creditors  have 
prtorl^  over  nonacceptlng  creditors  In  tbe  dts- 
trflnrtkm  of  the  aeeets  of  Dacus  St  Jordan. 
It  Is  true,  tbe  paper  reads,  "In  consideration 
•  •  *  of  our  haTlng  prlortty  orer  nonao- 
eeptiDg  creditors,  *  *  •  we  herein  release,** 
etc.  But  we  ctmstrue  this  to  mean  'in  con- 
sideration of  our  having  or  being  allowed  to 
bare  tiie  right  of  jwtority,"  etc;  and  It  seems 
clear  the  parties  understood  the  release  to  be 
conditioned  on  the  right  of  priority.  In  the 
flilrd  paragraph  at  the  paper  called  the  "Reply 
of  Flalntlffb"-  It  Is  dlstliietly  alleged  tbat  the 
'•plalntuite  claimed  that  llie  s^  release  had 
been  filed  within  Uie  time  fixed  by  the  said 
assignment,  aad,  the  eondUlon  of  the  reJeam 
being  ffutt  they  ihould  have  priority  over  non- 
relea$ing  ereditort,  they  were  entitled  to  pri- 
ority." This  shows  plj^tifh*  view  of  the  re- 
lease as  (me  on  condition,  and  defendants 
admit  the  auctions  In  the  r^ly  to  be  true, 
and,  In  so  far  as  the  statement  Italicized  above 
may  ba  n^carded  as  a  statement  of  fact  it 
Is  admitted  as  true.  It  having  been  decided 


In  Armstrong  v.  Hurst  supra,  that  tbe  re- 
leases not  having  hem  filed  In  timet  the  plain- 
tiffs did  not  come  within  the  dass  of  credit- 
ore  who  had  accepted  and  released  within  the 
prescribed  time,  hence  they  bad  no  right  of 
priori^  over  nonacceptlng  creditors.  It  follows 
that  the  condition  on  which  the  releases  were 
made  having  tailed,  the  releases  must  be  held 
inoperative.  In  the  second  place,  if  the  above 
view  Is  untenaUe^  the  Judgment  below  should 
be  affirmed  on  the  ground  that  the  releases 
were  executed  and  accepted  under  a  mutual 
mistake  in  law.  Whatever  may  be  the  rule 
elsewhere,  It  Is  settled  In  this  state  that  a 
court  of  equl^  has  Jurisdiction  to  set  aside  a 
contract  on  the  ground  of  mistake  In  law. 
Lovmdes  r.  ChlKdm,  2  McCord,  Bq.  459; 
Lavrrence  v.  Beanbien,  2  Bailey,  62S;  Bnx^ 
V.  O'pen.  44  S.  0.  34,  21  S.  B.  870.  Assum- 
ing tiiat  the  parties  did  not  intend  the  re- 
leases as  conditioned  on  tbe  r^ht  of  priority 
over  ncmrdeaslng  creditors,  then,  granting 
both  to  have  acted  in  good  faith.  It  Is  mani- 
fest that  they  acted  under  a  mutual  miscon- 
ception of  their  rights,  and  of  the  effect  of 
their  agreement  It  cannot  be  said  that  Dar 
CUB  &  Jordan  were  passive  In  this  matter  of 
the  release.  The  release  was  a  contract  be- 
tween them  and  the  plaintiffs,  which  was  de- 
livered to  the  assignee  as  the  designated  ageat 
of  Dacus  &  Jfflidan  in  this  matter.  In  the  ab- 
BCTce  of  acytblng  to  tbe  contraiy,  Dacus  & 
Jordan  must  be  held  to  have  accepted  and 
hgnei  to  the  release  according  to  Ita  terms 
when  It  vras  ddlvered  to  their  agent  Plaln- 
Ufla  did  not  Intend  to  rdease  In  any  other  way 
than  as  creditors  releasing  within  the  time 
prescribed;  and  defendants,  If  they  were  not 
desirous  of  undue  advantage,  did  not  accept 
the  release  In  any  other  way  than  as  a  re- 
lease entitling  the  creditors  to  priority  In  the 
distribution  of  the  firm  assets. 

may  be  said  tbat  the  mutual  mistake 
was  partiy  one  of  fact  both  supposing  that 
the  releases  were  filed  within  the  time  pre- 
scribed in  the  assignment  This  was  plain- 
tiffs' contention  in  the  case  of  Armstrong  v. 
Hurst  supra,  thi^  contending  that  the  notice 
of  aco^tance  and  offer  to  release  being  made 
within  the  60  days,  tbe  filing  of  the  former 
releases  10  days  after  by  the  creditors  them- 
selves had  the  effect  of  ratU^lng  and  confirm- 
tag  the  previous  action  of  their  attorneys, 
so  as  to  give  such  action  effect,  from  the 
day  wbm  it  was  taken.  Defendante  doubt- 
less tlionght  the  acceptance  and  release  were 
filed  In  time,  for  they  allege  In  the  seamd 
paragraph  of  their  answer  that  the  plaintiff^ 
duly  accepted  the  terms  of  the  said  assign- 
ment  and  executed  and  delivered  a  release, 
etc  Under  the  ruling  of  this  court  In  Arm- 
strong V.  Hurst  the  plaintiffs  received  a  small 
dividend  from  the  assigned  estate  as  nonre- 
leasing  creditors  within  the  time  prescribed, 
and  for  this  payment  due  allowance  was  made 
In  the  drcnlt  decree  In  this  case.  They  did 
not  receive  this  dlvldoid  by  virtue  of  thA 
release,  but  would  have  been  oititled  to  It 
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wl&oat  any  attend  to  release.  It  plaintiffs 
had  no  ilgbt  of  priority  under  the  rdease, 
there  was  a  total  failure  of  consideration,  con- 
trary to  the  Intent  of  the  parties.  It  Is  as  tf 
the  defendants  had  paid  the  pWutUh'  debt 
In  counterfeit  mon^.  both  parties  beUerlng 
the  money  to  be  good.  The  discharge  of  the 
debt  undor  snch  dreoniBtances  Is  a  nnUl^. 

It  should  be  borne  In  mind  Uiat  tills  to  not 
a  case  wherein  a  relearing  creffitw  to  seddng 
to  Kt  aside  tato  contract  of  release  on  the 
ground  that  he  received  leas  than  ha  expected. 
Had  the  releasing  creditors  in  this  case  re- 
celTed  what  th^  bargained  for,— the  rU^t 
of  priority  over  nonreleaalng  creditors,— they 
would  be  held  to  thehr  rdeasea,  fiUzty  made, 
whether  they  received  little  or  nothing  as  a 
reanU  ot  that  priority.  Bnt  thto  to  a  case  of 
mutual  mistake,  and  such  a  mistake  as  a 
court  of  equity  ou|^t  to  correct  Tbe  mistake 
of  the  parties  in  this  ease  can  be  corrected 
wlthont  injury  to  tiie  defendants.  The  asdgn- 
ed  estate  has  been  distributed  according  to 
tbB  terms  of  their  assignment,  and  ther  have 
given  nothing  as  a  conaideratlon  for  the  dla- 
charge  of  these  honest  debts.  They  are  re- 
stored completely  to  their  status  at  the  time 
of  the  attempted  releases  The  judgment  of 
the  drcnlt  court  la  afBimed. 

McIVER,  O.  J.  (dissenting).  The  facts  are 
so  fully  stated  hi  the  leading  opinion  of  Mr. 
Justice  JONES  that  I  do  not  deem  It  neces- 
sary to  restate  them  here,  as  It  Is  conceded 
that  all  of  the  facts  material  to  the  Issue, 
and  all  the  principles  of  law  Involved,  are 
the  same  in  all  of  the  oases.  I  shall,  for  con- 
venience of  phraseology,  speak  of  them  as 
one  case.  Intending  that  the  vlewwhloh  I  ah  all 
present  shall  be  applicable  to  each  of  the  cases 
stated  In  the  title.  The  case  is  treated  by 
Mr.  Justice  JONES  as  a  case  in  equity,  and 
not  as  a  case  at  law,  though  this  may  well 
be  qnesHoned;  for  the  plalntltrs.  In  bringing 
thdr  action,  selected  their  own  forum,  and  the 
complaint  unquestionably  shows  that  the 
forum  selected  was  the  law  court,  as  the  alle- 
gations in  the  complaint  afe  simply  those  ap- 
propriate to  an  action  on  an  ordinary  money 
demand  to  recover  the  amount  mentioned  In 
the  notes  set  out  In  the  complaint,  and  th^ 
Is  not  a  single  allegation  whl(^  would  im- 
part to  the  action  any  feature  of  equitable 
cognizance.  It  is  only  when  we  lot^  into  the 
so-called  "reply"  that  any  allegation  can  be 
found  upon  which  a  claim  to  equitable  re- 
lief could  be  founded.  Whether  this  paper 
called  a  "reply"  can  have  the  effect  of  con- 
verting the  action  Into  an  action  for  equitable 
r^f,  I  shall  not  stop  to  Inquire,  as,  accord- 
ing to  my  view  of  the  case,  It  Is  immaterial 
whether  the  action  be  regarded  as  an  ac- 
tion at  law  or  In  equity.  It  to  very  manifest 
that  the  whole  case  turns  upon  the  Inquiry 
whe«ther  the  release,  the  execution  of  whlt^  Is 
admitted  by  the  plaintiffs,  opera-tea  as  a  bar 
to  the  action  brought  to  recover  the  balance 
alleged  to  be  due  on  the  notes  set  out  in  the 


complaint  There  can  be  no  doubt  that  a 
creditor  may  discharge  hto  debtor  from  fur- 
ther UiAUity  for  either  a  part  or  the  whole 
oC  his  debt  t>y  executing  a  release  of  the 
debt  under  seal,  evai  without  any  coniddera- 
tion,  for  the  seal  Imports  a  consideration. 
Hoi>e  V.  Oavto,  11  Blch.  Iaw,  136;  Garter  v. 
King,  Id.  125,— In  which  last-named  case  cer- 
tain words  "hastily  used"  (as  It  is  said)  Imply- 
ing the  contrary  la  Matiock  t.  Gibson,  8  Rich. 
Law,  439,  are  mcplalned  and  corrected.  Now, 
In  this  case  there  can  be  no  doubt  that  this 
release  was  under  seal,  for  it  to  so  distinctly 
alleged  In  the  answer;  and  In  the  admitted 
facts  xxpon  which  the  case  was  heard  bdow 
it  Is  stated  that  the  allegations  of  the  com- 
plaint, answer,  and  reply  are  admitted,  with 
certain  exertions,  which  do  not  Include  thto 
matter  of  the  seaL  The  fact  that  the  so-call- 
ed copy  of  the  release  as  set  out  in  the  r^ly 
does  not  show  a  seal  certainly  to  not  sofB 
dent  to  overthrow  the  admls^on  of  the  al- 
legation in  the  answer  that  the  release  was 
under  seal,  for  such  copy  Is  manifestly  Incom- 
plete, as  It  contains  neltha:  the  date  nor  the 
signature,— the  very  place  the  seal  would  ap- 
pear. Taking  thle  release  to  be  an  Instru- 
ment under  seal,  It  bec(»nes  Important  to  in- 
quire whether  the  objection  of  plaintiffs  Is 
based  upon  the  ground  ot  want  of  ctmsidera- 
tion  or  upon  the  ground  of  failure  of  considera- 
tion, for,  as  to  eald  lu  Oarter  v.  King,  supra, 
"there  to  a  great  difference  between  the  ob- 
jection to  an  obligation  that  the  consideration 
which  really  moved  It  has  failed  and  the 
objection  that  it  never  had  a  consideration. 
If  want  of  consideration  appeared,  the  infer- 
ence WQuld  be  tiiat  for  that  reason  it  was  put 
Into  such  tocm  that  the  deliberation  Implied 
from  the  seal  should  stand  in  the  room  of 
consideration.  How  could  any  deed  of  gift 
or  covenant  to  stand  seised  (to  uses)  ever  pre- 
vail If  the  same  want  of  consideration  which 
renders  a  parol  promise  void  would  avail  to 
defeat  a  specialty?*  If,  therefore,  the  release 
here  In  question  never  had  a  coosldaration,  It 
could  not  be  defeated  upon  that  ground;  bat. 
If  it  was  originally  founded  on  a  valid  con- 
sideration, which  has  subsequently  failed, 
then  It  might  be  attacked  upon  that  ground. 
It  seems  to  me  that  the  real  ground  of  attack 
Is  that  the  release  never  had  any  considera- 
tion, and  not  that  there  has  been  a  failure  of 
the  consideration  which  Miglnally  existed, 
for  uoae  ever  did  exist  If  the  release  does 
not  now  secure  prlnrlty.  It  never  did,  for  tbe 
law  in  this  respect  to  the  same  to-day  as  it 
was  when  the  release  was  executed.  It  can- 
not, therefore,  be  said  that  the  consideration 
of  the  release  has  failed  by  reason  of  any- 
thing which  has  occurred  since  It  was  execut- 
ed, but  It  must  be  said  the  release  never  had 
any  consideration,  and,  as  has  been  shown,  It 
cannot  be  attacked.  It  to,  no  doubt,  true  that 
the  plalntlffB  supposed,  at  the  time  of  the  ex- 
ecution of  the  release,  that  they  would  tha«- 
by  acquire  a  pricurlty  over  other  creditors  In 
the  dlstrlbnUon  of  the  assets  of  the  assigned 
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estate  of  Dacns  &  Jordan,  but  that  supposl- 
tl<m  was  based  upon  an  erroneons  construe- 
tloD  of  tbe  law  by  tlie  plalntltts,  for  wblcb 
Daeua  ft  Jordan  were  In  no  wise  responsible. 
Dacna  A  Jordan,  being  embarraaaed,  eurren- 
dared  tbeir  entire  estate  for  tbe  benefit  of 
tb^  credttors,  and  tbe  plaintiffs,  witb  a  Tlew 
to  aeqidre  priori^  over  otber  creditors,  exe* 
cntad  the  release  whmby  Dacns  ft  Jordan 
were  dlscbar^  from  further  UabUl^  to  the 
plaJntlffs;  and.  If  tbe  plaintiffs  hare  beui 
disappointed  In  realizing  what  tlwy  eiipected 
1^  reason  of  their  own  wroneons  Judgment  of 
wbat  was  tbe  law,  I  am  nnable  to  see  any 
reason  why  the  consequences  of  such  errone- 
ous judgment  shonid  be  visited  npon  Dacns  ft 
Jordan.  It  is  conceded  that  Dacns  ft  Jordan 
were  not  parties  to  the  action  of  Armstrong 
T.  Hmirt,  89  8.  C.  4»8,  18  S.  B.  IfiO,  in  which  it 
was  adjudged  that  the  release  azecnted  by 
plaJntlflB  was  InsnfBdeot  to  effect  tbe 
imrpose  which  the  plaintiffs  expected;  and  It 
does  not  appear  that  Dacus  ft  Jordan  have 
ever  in  any  way,  either  by  word  or  act,  claim- 
ed that  the  release  was  insufficient  Tbtit 
was  a  matter  with  which  Dacus  ft  Jordan 
had  nothing  whaterer  to  do,  and  In  Which  the 
plaintiffs  acted  solely  npon  th^r  own  respon- 
riUUty,  and  they  should  be  held  to  the  con- 
sequences of  their  own  IncantlottS  act 

It  Is  said  that  the  plalntUCs*  allegation  (as 
It  Is  called)  in  the  third  para^ph  at  their 
reply  having  been  admitted  by  the  defend- 
ants, It  must  be  considered  that  the  defend- 
ants have  admitted  that  the  release  was  ex- 
ecnted  npon  the  condition  tiiat  the  plaintiffs 
woold  thereby  acquire  pidwity  over  nonre* 
leasing  creditors;  and  the  argument  Is  that 
sach  condition  not  having  been  fulfilled,  the 
release  became  Inoperative.  The  paragraph 
of  the  r^Iy  referred  to  reads  as  follows: 
"That  these  plaintiffs  chUmed  that  the  said 
rdease  had  been  filed  within  the  time  fixed 
by  the  said  asrignmoit  and,  the  coodlUon  of 
the  release  being  that  they  should  have  pri- 
ority over  nonreleaslng  creditors,  they  were 
entitled  to  such  priority.  This,  however^ 
was  resisted  by  the  defendant,  and  by 
credltoiB  who  had  not  filed  release^  and  up- 
on argument  of  the  question  the  supreme 
court  held  that  the  rdease  had  not  been  ffled 
In  tlm^  and  that  these  plaintiffs  were  not 
entltied  to  priority."  In  the  first  place,  it  Is 
'manifest  from  the  terms  of  this  paragraph 
that  the  plaintiffs  wwe  speaking  of  what  oe> 
cuzred  In  the  case  of  Armstnmg  Hurst,  to 
which  case  it  Is  admitted  that  the  defend- 
ants herdn  were  not  parties,  and  therefwe 
liad  iu>  opportunity  of  either  admitting  or 
deuTtng  the  allegatioiui  therein  cont^ned. 
Besides,  I  do  not  understand  that  a  defend- 
ant whm  he  admits  the  facts  alleged  In  a 
comi^nt  has  ever  been  regarded  as  there- 
by admitting  what  Is  "dataned"  to  be  the 
legal  result  of  such  facts,  la  addition  to 
this,  tile  plaintiffs.  In  the  next  preceding  pti- 
agnwh  of  tbe  rep^*  nndertafce  to  set  forth  a 
copjt      rather  a  partial  copy,  (tf  the  re- 


lease, and  thm  Is  nothhig  which  Implies 
that  it  was  executed  upon  any  condition.  It 
only  purports  to  set  forth  what  the  plaintiffs 
regarded  as  the  motive  for  Its  execution, 
tor  it  reads:  "In  consideration  of  the 
amount  to  be  received  by  us,  and  of  our 
having  priority  over  nonacceptlng  creditors 
In  the  distrlbutiMi  of  the  assets  of  the  firm 
of  Dacns  ft  Jordan,  we  howby  release  the 
said  Dacns  ft  Jordan  from  further  liability 
on  account  of  our  dalms  against  them.*' 
This  language,  so  far  as  relates  to  tbe  prior- 
ity over  nonacceptlng  creditors,  only  amounts 
to  an  assertion  of  what  tiie  plalntifRs  sup- 
posed would  be  the  effect  of  the  release,  and 
I  am  unable  to  see  any  warrant  for  the 
change  In  the  phraseology  of  this  paper, 
such  as  that  suggested  in  the  opinion  of  Mr. 
Justice  JONES. 

Again,  it  Is  urged  that  the  release  should 
be  declared  Inoperative  upon  the  ground 
that  it  was  executed  and  accepted  under  a 
mutual  mistake  in  law.  I  do  not  see  the 
slightest  ground  for  supposing  that  there  was 
any  mistake  either  of  law  or  fact  npw 
the  part  of  Dacus  ft  Jcffdan.  After  they  had 
executed  tbe  deed  of  assignment  and  sur- 
rendered th^  pnq>erty  to  their  assignee,  they 
had  nothing  further  to  do  with  the  matter. 
It  does  not  appear  that  they  bad  anything 
whatever  to  do  with  the  execution  of  the  re- 
lease. Indeed,  it  does  not  appear  when  they 
first  learned  that  such  a  paper  had  be^ 
executed.  It  is  not  pretended,  and  could 
not  be,  that  there  was  any  mistake  of  fact 
on  the  part  of  the  plaintiffs,  and  I  do  not 
think  there  was  any  such  mistake  of  law 
on  their  part  as  would  Justify  a  court 
equity  In  relieving  them.  As  is  said  in  2 
Pom.  Bq.  Jnr.  |  84S:  "The  rule  Is  well  set- 
tied  that  a  simple  mistake  1^  a  par^  as  to 
the  legal  effect  of  an  agreement  which  lie 
executes,  or  as  to  the  legal  result  of  an  act 
which  he  iwrforms.  Is  no  ground  Tor  either 
defensive  or  affirmative  relief.  U  there  were 
no  elements  of  fraud,  c<mcealmait  misrepre- 
sentation, undue  Influence  violation  of  cw- 
fidence  reposed,  or  other  Ineqidtable  conduct 
In  the  transactttm,  the  party  who  knew  or 
had  an  opportunl^  to  know -the  contents  of 
an  agreement  or  other  Instrument  cannot  de- 
feat Its  performance,  or  obtain  Its  cancel- 
lation or  reformation,  because  he  mistook 
the  legal  meaning  and  effect  of  the  whole  or 
any  of  Its  provislcms.'*  The  doctrine  thus 
laid  down  by  this  distinguished  text  writer 
has  the  support  of  the  highest  authority  In 
this  country  (Hunt  t.  Bonsmanlere's  Admr's, 
1  Pet  1),  and  has  also  been  apiwoved 
anthwltatiTe  dedsloas  ta  this  state  (Keltt 
T.  Andrews,  4  Blch.  Bq.  849;  Monro  v.  Ix)ng, 
85  8.  a  854,  14  8.  B.  824).  Now,  the  case 
under  cMisIdaiatlfXi  manifestly  falls  within 
this  weU-setUed  rule.  There  Is  no  allega- 
tion, and  certainly  no  evidence,  of  any 
"fraud,  concealment,  misrepresentation,  un- 
due Influence,  violation  of  confidence  repos- 
ed, w  of  other  Inequitable  condoct"  on  the 
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part  of  DacDB  A  Jordan  whereby  tbe  plaln- 
tlSn  were  Induced  to  execote  the  release  In 
question.  On  the  cmtraiT.  the  plalntUb  xu- 
doubtedly  knew,  or  certainly  had  the  meana 
of  knowing,  all  ot  the  facta,  and  their  error, 
fOT  which  no  one  but  themselTes  1>  responsi- 
ble, was  that  they  "mistook  the  legal  mean- 
ing and  effect'  of  the  release.  As  tliey  con- 
strued that  paper,  they  were  entitled  to  pri- 
ority over  the  nona«ceptIng  creditors;  and 
they  seriously  and  earnestly  contended  for  the 
correctness  of  their  construction  In  the  case  of 
Armstrong  t.  Hurst,  supra,  and  It  Is  only 
when  they  teamed  from  the  decision  of  this 
court  that  they  had  mLs  construed  tbe  legal 
meaning  and  effect  of  the  release  that  they 
turned  around  and  dalm  that  the  release  Is  to 
have  no  effect  at  all.  To  use  the  language 
of  Dargan,  GIl,  In  Keltt  t,  Andrews,  supra; 
such  a  mtsconstructlfm  ^is  rather  an  error 
of  ttM  Judgment  than  a  mistake  eltbw  at 
tbe  law  or  of  fact;"  from  which  they  are  not 
ientlUed  to  relief.  Tbe  rlews  which  I  bare 
adopted  will  find  support  In  the  cases  cited 
by  appellanta:  Sh^ard  t,  Rhodes,  7  B.  I. 
470,  reported  also  In  84  Am.  Dec.  673;  Baker 
T.  Baker,  75  Am.  Dec.  245,  &  New  Jersey 
case;  and  In  H.  B.  CHaflIn  Oo.  v.  Dacus,  09 
Fed.  9BS,  where  tbe  same  questim  was  pre- 
salted  In  a  case  between  other  creditors  and 
these  defendants  Dacus  ft  loc&an,  where  it 
was  held  by  his  bcmor,  Judge  SImoaton, 
that  the  release  was  a  bar  to  the  action.  It 
Is  true  ttiat  tbe  actions  In  the  three  cases 
last  dted  seem  to  have  been  actions  at  law, 
but,  baring  shown  that  the  release  cannot  be 
avoided  In  equl^,  these  three  cases  are  dted 
to  show  that  at  law  the  release  Is  a  bar  to 
the  action.  Tbe  case  of  Bank  t.  Sherwood,  29 
Barb.  883;  dted  by  connsd  tor  respondents, 
simply  decides  the  admitted  doctrine  that 
since  tbe  Code  a  defendant  may  avail  him- 
self ot  any  defense,  either  legal  or  equitable^ 
which  he  may  have  to  tbe  claim  sued  on, 
even  though  the  action  be  prosecuted  by 
an  assignee  of  a  nonnegotlable  Instrument, 
Inasmuch  as  he  takes  subject  to  all  the  equi- 
ties existing  between  the  orlglual  parties  to 
the  contract  at  the  time  of  the  assignment. 
I  am  therefore  unable  to  perceive  how  that 
case  applies  to  tbe  real  question  In  the  case 
under  consideration.  For  these  reasons  I 
am  unable  to  concur  In  the  concIUBion  reach- 
ed by  Mr.  Justice  JONES,  and,  on  the  con- 
traiy,  think  that  the  Judgment  of  the  circuit 
court  should  be  rerersed,  and  the  cwnplalnt 
dismissed. 


(M  Oft.  544) 

HOWELL  «C  aL  T.  KINNBT  et  sL 
(Supreme  Court  of  Georgia.    Nor.  2,  1806.) 

MnjTU   DlSTBIOTS  •-  CHAiraS  or   BOUVDUUS  — 

Validitt — Rbview. 

1.  While  the  determination  an  ordinary  or 
hoard  of  coant;  commistiloQers,  in  proceedings  to 
dian^  militia  district  lines,  caonot  be  directly 


reviewed  by  certiorari  or  otherwise,  It  la  witliio 
the  power  of  the  snperior  conrt,  or  of  this  court, 
it  anch  proceedings,  or  ttie  flual  action  taken 
theidn.  be  for  any  reason  void,  to  so  declare, 
when  the  qneatioa  of  their  vaUoity  la  properly 
presented  for  adjudication. 

2.  A  petition  tor  a  change  in  the  line  between 
two  mlUtia  distrieU  ^oold  distin^  specify  the 
location  of  the  new  line  desired,  and  the  commls- 
sionera  appointed  under  aectioii  484  of  the  Code 
should,  if  they  deem  such  cha&ge  necessary  and 
expedient,  "lay  oat  and  define"  the  new  Une, 
and.  in  their  report,  so  describe  tihe  same  that 
its  location  may  be  readily  ascertained. 

3.  The  law  does  not  contemplate  tiiat.  In  pio- 
ceedingB  to  change  a  line  l>etween  two  miStla 
districts,  an  isolated  portion  of  the  territory  of 
one  of  them,  not  contiguous  to  the  other,  should 
be  transferred  to  the  latter;  nor  that,  as  a  re- 
sult of  a  ^ven  change  In  tines,  two  portions  of 
a  district  uiould  be  left  entirely  segregated  frmn 
each  other. 

4.  Inasmncb  as  none  of  the  alleged  changes  in 
the  lines  of  the  militia  districts  involved  In  this 
case  were  legally  made,  and  tbe  petitioners*  right 
to  an  injunction  necessarily  depended  apom  the 
raliditr  of  such  diange^  It  was  error  to  giant 
the  Injunction. 

(Syllabus  by  the  Court) 

Error  from  superior  conr^  Flpyd  coun^; 
C.  O.  Junes,  Judge. 

Petition  Paul  Klnn«y  and  others  against 
J.  N.  Howell  and  others  for  Injnnctltm.  From 
a  decree  for  petltlonen,  defendants  bring 
OTor.  Reversed. 

Seaborn  Wright,  for  plaintllFs  In  error, 
tiea  A.  H.  Harris,  for  defendants  In  error. 

I/TTMPEIN,  I.  A  nnmbw  of  citizens  of 
Floyd  conn^  filed  an  equitable  petition 
l^alnst  certain  Justices  of  the  peace  of  that 
cotmty,  and  oUiers.  Tbe  allegations  of  tiie 
petition  now  material  may  be  briefly  snm- 
mariaed  as  follows:  Petitioners  are  all  form- 
ers residing  in  the  Ridge  Talley  district,  of 
the  county  named,  the  same  bdng  a  "vtxKik 
law  district,"  the  land  Unes  ot  which  are 
lawful  fences.  All  of  thdr  farms  are  In  that 
part  of  the  district  which  lies  west  of  the 
Oostanaula  rirer.  Tbe  defendants  bare  al- 
tered Into  a  conaplracy  to  harass  and  an- 
noy the  plalntlflFs,  and  deprive  them  of  the 
benefits  of  the  stock  law.  Under  the  advice 
of  the  defendant  Seaborn  Wright,  an  attor- 
ney at  law,  the  defendants  wtao  own  cattle 
or  other  lire  stock  are  to  turn  their  animals 
out,  and  allow  them  to  trespass  upon  the 
plalntllfs'  farms;  and,  whenever  one  of  the 
plaintiffs  Impocmds  stock  trespassing  npon 
his  crops,  the  cmsplrator  to  whom  such 
stock  belongs  Is  to  go  before  cme  of  the  Jus- 
tices of  the  peace  above  referred  to,  and  sne 
out  a  possessory  warrant.  Tbe  cases  thus 
originating  are  to  be  tried  In  dlstricta  oth- 
er than  those  In  which  petltiraers  reside, 
thus  subjecting  them  to  great  expense,  an- 
noyance, and  deli^;  and  tbe  scheme  of  the 
conspiracy  contemplates  that  these  Justices 
of  tbe  peace  (who  are  parties  to  the  ooo- 
spiracy)  win  invariably  award  the  posses- 
sion of  the  stock  In  controversy  to  thelt  co- 
conspirators, the  plaintiffs  In  the  pmsesMry 
warrants.    The  petition  then  proceeda  to 
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enninerate  Tarloas  alleged  grievances  origi- 
nating In  the  uulawful  conduct  of  the  de- 
fendants, and  prays  that  the  justices  of  the 
peace  named  therein  be  enjoined  from  issu- 
ing and  trying  any  more  possessory  war- 
rants against  the  petitioners  for  stock  Im- 
pounded by  them;  that  Seaborn  Wright  be 
enjoined  from  further  advising  or  taking 
part  In  or  prosecuting  such  warrants;  that 
certain  named  defendants,  alleged  to  be  In- 
Bolvent,  be  enjoined  from  allowing  their 
stock  to  run  at  large  upon  any  of  the  farms 
of  petitioners;  and  that  all  the  other  defend- 
ants be  enjoined  from  suing  out  such  war- 
rants against  petitioners  before  any  justices 
of  the  peace  of  the  county.  At  the  hearing, 
the  judge  passed  an  order  enjoining  the 
magistrates  named  In  the  petition  from  Issu- 
ing or  trying  any  possessory  warrants 
against  the  petitioners  to  recover  stock  le* 
gaily  Impounded  in  that  part  of  Ridge  Val- 
ley district  west  of  the  Oostanaula  river, 
"the  holding  of  the  court  being  that  all  ter- 
ritory added  to  the  said  Ridge  Valley  dis- 
trict, by  order  heretofore  granted  by  the 
commissioners  of  roads  and  revenue  of  Floyd 
county,  which  is  described  by  number  ot 
lot,  by  metes  and  bounds,  or  In  any  other 
way  whereby  the  boundary  line  may  be 
traced  or  made  certain,  became,  and  is  now, 
a  part  of  the  Ridge  Valley  district,  and  sub- 
ject to  stock  law."  All  the  other  defendants 
were  enjoined  from  suing  out  possessory 
warrants  to  recover  stock  impounded  "In  the 
above-described  territory.**  The  defendants 
affected  by  the  injunction  bring  the  case 
here  for  review. 

tf  the  petitioners  had  proved  all  the  mate- 
rial allegations  of  their  petition,  the  case 
would  have  presented  for  adjudication  a 
nnmber  of  difficult  and  important  questions; 
but.  In  our  judgment,  the  plaintiffs  failed  to 
establish  the  cardinal  fact  upon  which  all 
their  alleged  rights  in  the  premises  depend, 
viz.  that  their  farms  are  In  fact  situated  In 
the  Ridge  Valley  district  It  may  be  assum- 
ed that  this  district,  as  originally  laid  out, 
was  lawfully  under  the  operation  of  the 
"stock  law**;  and  consequently,  If  the  plain- 
tiffs'  farms  are  within  Its  boundaries,  they 
are  entitled  to  all  the  benefits  and  protection 
which  that  law  affords.  If,  on  the  other 
band,  their  farms  are  not  In  this  district, 
tbeir  entire  case  falls  to  the  ground.  It 
clearly  appears  from  the  record  that  none  of 
these  farms  were  originally  embraced  in  the 
Ridge  Valley  district,  but  petitioners  claim 
that  their  lands  have  been  added  to  the  ter- 
ritory of  that  district  by  reason  of  certain 
alleged  changes  in  the  mlUtIa  district  lines. 
They  offered  evidence  as  to  proceedings  had 
by  the  board  of  commissioners  of  roads  and 
revenue  of  Floyd  county,  under  which  they 
assert  the  changes  In  question  were  effected. 
We  win  presently  state,  in  a  general  way, 
the  nature  of  these  proceedings,  and  en- 
deavor to  show  that  they  were  absolutely 
▼old,  and  tberofore  atterly  inellectnaL  Be- 


fore doing  so,  we  will,  however,  bricQy  no* 
tice  a  preliminary  question  presented  by  tlia 
record. 

1.  It  has  frequently  been  held  by  this  court 
that  the  determination  by  an  ordinary  or 
board  of  county  commissioners  In  proceed- 
ings to  change  militia  district  lines  cannot 
be  directly  reviewed  by  cerdorari  or  other- 
wise. While  we  are  not  In  the  least  degree 
disposed  to  call  In  question  the  correctness 
of  this  proposition,  we  are  at  the  same  time 
quite  sure  that  It  Is  within  the  power  of  the 
superior  court,  or  of  this  coTirt,  to  declare 
such  proceedings  and  the  final  action  taken 
therein  absolutely  void  whenever  It  becomes 
apparent  that  there  was  no  law  authorizing 
the  same,  or  is  manifest  that  no  attempt  was 
made  to  conduct  them  In  conformity  with 
valid  existing  regulations  governing,  such 
proceedings,  or  tliat  the  action  takra  was  In 
Dtter  disregard  thereof.  For  Instance,  if  an 
ordinary  or  county  board,  acting  upon  a  pri- 
vate letter  signed  by  an  Individual,  should 
peremptorily  Issue  a  proclamation  declaring 
that  a  designated  change  was  thereby  made 
in  the  lines  of  two  militia  districts,  no  one 
would  for  a  moment  contend  that  the  procla- 
mation amounted  to  anything.  Again,  If, 
uptm  proceedings  entir^  lawful  and  regu- 
lar, down  to  the  time  when  the  final  action 
was  to  be  had.  an  order  should  be  passed  un- 
dertaking to  define  a  change  In  district  lines, 
and  wbldi  deecribed  the  new  line  so  Imper- 
fectly that  Its  location  could  not  by  any 
possibility  be  ascertained.  It  Is  obvious  that 
the  order  would  be  a  mere  nullity.  These 
Illustrations  might  be  multiplied  Indefinitdy, 
but  those  given  will  suffice  to  Indicate  the 
distinction  to  be  drawn  between  that  class 
of  cases  which  merely  Involve  the  question 
whether  or  not  the  discretion  vested  In  the 
county  authorities  designated  by  law  to  deal 
with  the  matter  has  been  wisely  and  judi- 
ciously exercised,  and  such  cases  as  collater- 
ally present  the  questl(m  whether  the  action 
taken  by  the  county  anthcHlties  in  a  given 
proceeding  of  this  kind  can  property  be 
deemed  to  have  any  legal  effect,  when  the 
same  is  so  indefinite  or  repugnant  to  the  pro- 
visions of  law  upon  which  it  was  based  that 
it  could  In  no  event  have  any  lawful  or  prac- 
tical operation. 

2.  Various  persons  owning  lands  lying  out- 
side of  the  Ridge  Valley  district  filed  peti- 
tions, addressed  to  the  board  of  commis- 
sioners of  roads  and  revoiue  of  Floyd  coun- 
ty, praying  that  the  lines  of  the  districts  In 
which  their  farms  were  respectively  situated 
be  so  changed  aa  to  place  their  lands  within 
the  Ridge  Valley  district  Quite  a  numbw 
of  these  petitions  were  presented,  each  be- 
ing filed  in  behalf  of  two  or  more  p^sons. 
Not  one  of  these  petitions,  however,  under- 
took to  define  the  location  of  the  mlUtla  dis- 
trict lines  as  then  existing,  nor  attempted  to 
set  forth  and  describe  the  predae  change  or 
changes  sought  to  be  made  therein,  so  as  to 
even  vacudy  indlcat*  vbat  woiiUL.be  the. 
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location  of  the  ww  Unea  desired.  The  pett- 
tioiiws  merely  xnrayed.  In  a  loose  and  gea- 
wal  way,  that  tbelr  farms,  tlien  ijlog  In 
Bpedfled  districts,  "be  diansed  w  cnt  off 
Into  BIdse  Vall^.**  Nor  In  many  ot  the 
petitions  were  the  lands  thus  to  be  affected 
otherwise  described  than  by  giving  the  num- 
bers of  the  land  lots  by  which  they  were 
ortginally  known,  or  designating  them  as 
being  "parts"  et  snch  land  lots;  and  In  some 
Instances  a  particular  parcel  of  land  was 
merely  referred  to  as  being  that  part  of  a 
specified  lot  which  lay  In  a  gly&x  direction 
from  a  certain  named  road.  Indeed,  in  scnne 
of  the  pedtlons  the  lands  were  not  otherwise 
described  than  as  being  tlie  "farms"  of  the 
I>ersons  ther^  named  as  petitioners.  In  a 
few  cases  attempts  were  made  to  describe 
some  of  the  lands  by  giving  metes  and 
bonnda,  and  the  general  courses  and  direc- 
tions ot  their  boundaries;  bat  In  every  such 
Instance  other  lands  also  Included  In  the 
proposed  change  were  described  simply  as 
comprising  certain  land  lots,  or  parts  of  the 
same,  without  any  further  attempt  at  partic- 
ularity. Suffice  it  to  say  that,  upon  a  care- 
ful examination  and  review  of  each  of  the 
petitions  tHmight  up  In  the  record,  we  have 
not  found  a  single  one  whlcb  undertakes  to 
distinctly  and  accurately  describe  the  lines 
around  the  territory  sought  to  be  transfer- 
red to  the  Bldge  Valley  district,  or  to  set 
forth  data  or  information  sufficient  to  enable 
a  surveyor  to  properly  locate  and  lay  out  the 
new  mlUtia  district  lines  which  would  re- 
sult from  the  proposed  cliange.  Neverthe- 
less, the  county  board  entertained  these  sev- 
eral petitious,  and  in  each  Instance  passed  an 
order  appointing  certain  persons  to  act  as 
commissioners,  directing  them,  in  substance, 
to  go  upon  the  premises  described  In  the  pe- 
tition, view  the  proposed  change  as  Indi- 
cated, and,  if  they  found  It  necessary  and 
expedient,  to  thm  proceed  "to  mark  It  out," 
and  make  their  r^K>rt  to  the  board  at  a 
time  designated.  Most,  If  not  all,  of  the 
reports  made  by  the  commisrtoners  thus  ap- 
pointed, were  In  substantially  the  following 
language:  "In  obedience  to  t^e  above  order, 
we  went  upon  the  pmnlses,  and  viewed  the 
proposed  change  as  indicated,  and  find  the 
change  necessary  and  expedient,  and  there- 
fore respectfully  recommend  that  the  peti- 
tion be  granted."  These  repeats  were  fol- 
lowed by  orders  granted  by  the  county  board, 
the  substance  of  which  was:  "After  hearing 
the  f<»egoIng  petition,  and  the  report  of  the 
reviewers  thereon,  It  Is  ordered  that  the 
same  be  granted  as  prayed  for,"  There 
were,  indeed,  some  slight  variations  in  the 
wording  of  the  several  reports  and  orders 
Just  referred  to,  but  none  of  sufficient  Im- 
portance to  change  their  general  character, 
or  to  require  special  notice  in  dealing  with 
the  same.  The  above  summary  presents,  on 
the  whole,  a  fair  statement  of  the  nature  of 
the  proceeding  upon  which  the  plaiuUffs 
below  reUsd  to  eatabliah  their  contoitlon  that 


their  respective  farms  had  been  legally  tzaas- 
ferred  Into  the  Ridge  Valley  district. 

In  our  Judgment,  these  proceedings  were  ss 
fatally  d^ecUve  as  to  amount  to  nothing 
more  than  absolute  nullities.  The  Imperfec- 
tions of  the  petitions  have  already  been  sufB- 
dently,  tbongh  briefly,  pointed  oat.  Th^ 
were  altogether  too  vague,  uncertain,  and  in- 
definite to  form  a  basis  for  ai^  of  the  sub- 
sequent proceedings  taken  in  regard  to  idian- 
glng  district  lines;  and  therefore  there  was 
In  each  Instance,  at  the  very  outset,  an  la- 
superable  legal  obstacle  to  any  valid  action 
being  taken  In  the  premises.  Sections  484- 
486  of  the  Code  provide:  "Whenever  it  may 
be  necessary  and  expedient  to  lay  out  a  new 
mlHtla  district,  or  to  change  the  lines  of  old 
ones,  the  Mdlnary  may,  at  any  time,  ai^Int 
three  commissioners,  citizens  of  the  district 
or  districts  from  which  It  Is  {Nroposed  to  make 
the  new  district,  or  change  the  lines  thereof. 
Whose  duty  it  shall  be  to  lay  out  and  define 
such  lines,  and  report  the  same  to  said  ordi- 
nary." "Such  commissioners  have  authority 
to  engage  the  services  of  a  competent  sur- 
veyor to  as^t  them  in  thehr  duties,  who 
shall  be  luld  for  his  services,  out  of  the  coun- 
ty treasury,  the  same  compensation  county 
surveyors  have  tor  similar  services  rendered 
a  dtisen."  "If  the  ordinary  approves  their 
report,  he  shall  have  all  proceedings  to  the 
matter  entered  on  his  minutes,  after  which 
the  district  laid  out,  or  line  changed  or  de- 
fined, shall  be  known  and  regarded  accord- 
ingly." The  first  of  these  sections  manifest- 
ly contemplates  that.  In  order  to  effect  a 
ctiange  in  the  UneB  of  militia  districts,  the 
new  Unee  shall  be  laid  out  and  defined;  and 
therefore  a  petition  seeldng  such  a  change 
should  describe  the  proposed  new  lines  with 
at  least  sufficient  particularity  to  oiable  the 
commissioners  appointed  by  the  ordinary  or 
county  board  to  locate  the  same,  and,  If  the; 
approve  the  change  as  necessary  and  expe- 
dient, to  then  proceed  Int^gentiy  to  lay  out 
and  define  the  course  or  courses  along  whicb 
such  lines  shall  run.  This  Is  precisely  what 
these  commissioners  sre  required  to  do,  and 
It  is  obvious  that  they  cannot  possibly  per- 
form their  duty  unless  they  are  informed 
with  reasonable  certainty,  either  by  the  pe- 
tition Itself,  or  by  the  order  appointing  them, 
what  effect  upon  existing  district  lines  the 
proposed  change  would  have,  and  where  the 
new  line  or  lines  would  run  In  the  event  such 
change  were  made.  It  must  he  observed  that 
the  law  authorizes  changes  to  be  made  only 
when  necessary  and  expedient,  and  Imposes 
upon  the  commissioners  the  duty  of  reporting 
in  every  Instance  npon  the  question  of  neces- 
sity and  expediency.  It  is  not  contemplated 
by  the  statute  that  the  commissioners  shall 
pass  blindly  upon  a  matter  of  so  much  public 
concern;  but,  rather,  that  they  shall  not  un- 
dertake to  deal  at  all  with  the  question  until 
fully  possessed  of  such  Information  as  will 
enable  them  to  exercise  a  sound  Judgment 
and  discretion  In  arrlTlng  at  their  cmclu- 
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idosL  Am  abore  stated.  It  I«  their  Avctj,  not 
only  to  Inform  themselves  of  the  exact  loca- 
tion of  the  new  lines  which  the  proimsed 
chazife  will  estabUch,  bat  to  laj  out  and  de- 
fine the  Hune;  and  they  are  expresely  au- 
thorised to  engage  the  serrlceB  of  a  compe- 
tent mrreyor  to  asslBt  them  In  pn^ierly  per* 
formlns  this  enentlal  requirement  How 
'can  a  Borreyor  poaelbly  undertake  to  lay  out 
and  define  the  locatlcni  and  conrsea  ot  ench 
Urns  apcm  the  nirface  of  the  earth,  In  the 
ahaence  ot  deflntte  Information  as  to  the  ex- 
act chani^  to  be  made  1b  the  district  linee  aa 
then  exladngt  ooMtion  ti  anawered  In 
aaklnsft 

PInally,  when  the  commissioners  have 
made  their  report,  which  ought  to  specify 
aztd  describe  as  accurately  as  posslUe  the 
new  lines  as  laid  out  and  defined  by  them,  tt 
becomes  the  dnty  of  the  wdlnary,  or  other 
proper  county  tribnnal,  if  the  report  of  the 
commlsslontts  be  approred,  to  hare  all  the 
proceedings  In  the  matter  entered  on  the  min- 
utes, after  whhdi  the  "line  changed  or  de- 
fined shall  be  known  and  regarded  accord- 
ingly." The  evident  poipose  of  this  last  re- 
quirement Is  to  give  notice  to  all  concerned 
regarding  the  new  boundaries  established  for 
the  district  affected  by  the  change  thus  sanc- 
tlMied;  and  It  Is  obvlons  that.  If  the  proceed- 
ing are  so  Indefinite  and  unintelligible  as  to 
conT^  no  adequate  or  satlsfactfwy  Idea  of 
the  object  they  wcfe  designed  to  accomplish, 
a  person  looking  to  them  for  Information 
would  be  perplexed,  rather  than  enlightened, 
and  the  purpose  which  the  bw  has  In  view 
In  directing  such  jwoceedlngs  to  be  i^read  up- 
on the  minutes  would  be  utterly  defeated. 

As  has  been  seen,  the  petitions  upon  which 
these  proceedings  were  based  could  afford  to 
no  one  the  means  of  ascertaining  with  any 
d^ree  of  cwtalnty  what  effect  they  would, 
if  granted,  have  upon  militia  district  lines  as 
then  existing.  The  orders  Issued  by  the  coun- 
ty board  were  equally  indefinite  and  uncer- 
tain, for  they  merely  directed  the  commis- 
Bioners  to  view  the  proposed  change  (as  Indi- 
cated respectlTely  in  each  of  the  seTeral 
petitions),  and,  if  found  necessary  and  expedi- 
ent, to  proceed  to  mark  "it"  out  Bveii  U 
the  w(wd  "it"  refers,  as  lunsumably  was  in- 
tended, to  a  change  In  the  district  lines,  no 
Intelligible  direction  was  given  to  the  c<Hn- 
mlssloners,  for  the  petitions  to  which  they 
were  referred  tor  information  concerning  the 
prapotseA  chax^ea  upon  which  they  were  ex- 
pected to  report  utterly  failed  to  set  forth 
sufficient  data  to  enable  them  to  Intelligently 
pass  upon  the  questions  submitted  for  their 
determinatlw.  Nor  does  It  appear  from  their 
reports  that  they  even  attempted,  with  or 
without  the  aid  ot  a  snrreyor,  to  perform  the 
duty  Imposed  upon  them  by  law  of  locating, 
laying  out,  and  defining  the  courses  which 
the  new  district  lines  would  take  in  the  erent 
Che  proposed  changes  In  existing  lines  were 
made.  Indeed,  their  reports  are  as  rague 
■u  the  petitions,  and  as  general  and  mOrtlnite 


as  the  orders  appointing  them,  and  directing 
them  as  to  how  they  should  proceed.  They 
filed  with  their  reports  no  plats  or  diagrams, 
nor  did  they  otherwise  attempt  to  describe 
the  location  of  existing  lines,  specify  the 
nature  and  extent  of  the  changes  sought  to 
be  made  therein,  or  convey  the  slightest  Idea 
of  the  courses  orer  which  the  new  lines 
would  run  if  established  In  accordance  with 
their  reports.  In  no  Instance  did  the  r^rt 
made  by  the  commissioners  amount  to  more 
than  a  mere  otChand  recommendation,  couch- 
ed in  the  most  general  terms,  that  "the  peti- 
tion be  granted."  The  final  orders  passed 
by  the  county  board,  ai^rovlng  and  adopt- 
ing the  reports  of  the  commissioners,  were 
as  rairue  and  Indefinite  as  all  the  preceding 
steps  which  had  in  each  Instance  been  taken. 
Granting  that  all  these  proceedings  were  duly 
ttitered  on  the  minutes,  the  record  of  them 
could  afford  to  an  Inquirer  only  the  most 
meager  and  unsatisfactory  Information  as  to 
what  was  sought  to  be  accomplished,  or 
what  actlcm  was  really  taken  in  the  premises, 
or  what  was  its  predsa  effect  From  this 
record  It  would  be  a  matter  ot  the  greatest 
difficulty,  if  not  abscrfutely  impossible,  to  as- 
certain In  what  particular  militia  district 
scores  of  pwsons  in  Floyd  comity  now  reside. 
If,  as  matter  of  fact,  any  of  the  commission- 
ers attempted  to  lay  out  and  define  a  single 
militia  district  line  agreeably  to  law,  the  rec- 
ord  of  the  proceedings  would  give  no  hbit  in 
regard  thereto,  much  less  furnish  the  means 
of  definite  ascertaining  the  location  of  such 
line,  its  general  course  or  direction.  We  are 
therefore  confidently  of  the  oplnlMi  that  none 
of  the  proceedings  in  question  can  property 
be  regarded  as  having  any  valid  lawful  op- 
eration, force,  or  effect  It  results,  as  a  nec- 
essary consequence,  that  the  plaintiffs  below 
signally  failed  to  eataMlsh  their  contention 
that  their  respective  farms  had  been  regular- 
ly and  legally  transferred  into  the  Bldge  Val- 
ley district  This  being  so,  they  have  no 
foundation  ui>on  which  to  rest  their  case. 

S.  Although  what  is  said  above  virtually 
disposes  of  the  case,  we  think  it  proper  to  re- 
fer Inlefiy  to  <«e  or  two  special  matters 
which  the  record  btfore  xm  Mngs  into  qnea- 
tlon. 

If  the  proceedings  above  ref«red  to  were 
to  be  treated  as  having  the  effect,  as  eon- 
tended  by  plaintiffs,  of  transferring  to  the 
Ridge  Valley  district  Qie  ntmierous  tracts 
of  land  embraced  In  the  several  petltl<ms  pre- 
sented to  the  board  of  county  commissioners, 
two  anomalotis  results  would  follow.  The 
first  of  these  Is  tliat  In  some  instances  an 
Isolated  portion  of  the  territory  of  a  district 
other  than  the  Kidge  Valley  district  would  be 
added  to  the  latter,  although.  In  point  of  fact 
such  territory  nowhere  touched  or  was  con- 
tiguous to  any  portion  of  the  Eldge  Valley 
district  Hie  second  Is  that  It  would  In  one 
instance  have  happened  that  two  portions  of 
a  district  other  than  the  Bldge  Valley  district 
would  be  left  entirdy  segregated  from  each 
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Other.  We  feel  certain  that  the  law  author- 
ising cbanges  to  be  made  in  mllltla,  district 
linn  nerer  contemplated  awA  gwzrniaiider* 
tag  u  this.  Am  demonstrating  the  eorrect- 
new  of  this  prc^KMltlon,  we  cMiteiit  onnelTM 
with  preraitliig  a  diagram  wbleb  UloBtratea 
tbe  sttoattoDi,  and  la  of  Itadf  sufficient  coo- 
vtndng  to  need  no  argument  In  Its  Btq;>port 


El 


m 


A..  B..  Knd  C,  rtp- 


nt  lso]nt«d 
ol  laad  tj- 
tna  In  •  district  i«> 
not*  fren  tiM 
Rldm  Tallin  dl^ 
tarl«c.  wUdi  it  u 
<lalm«dwm«miM. 
iNTed  totlMtotte 


Rome  D'5th»ct. 


^onc  Oisrliicr. 


Oi»TltlCT. 


The  shaded  space  marked  B.  constituting 
a  part  of  the  Borne  district  repreaoitB  terri- 
tory sooght  to  be  tranaferred  to  tbe  Bldge 
Valley  dtatrlct,  leaving  the  two  remaining 
pntlou  of  tbe  Borne  district  entirely  segre- 
gated. 

4.  If  we  bare  taken  the  cmreet  Tlew  as  to 
tbe  legal  effect  of  tbe  proceedings  Instltnted 
for  ttie  purpose  of  "Mfc'»g  changes  In  exist- 
ing mllltla  district  lines.  It  Is  quite  clear  that 
the  trial  Judge  erred  in  granting  the  injunc- 
tion.  Judgment  rerened. 

(98  Q*.  786) 

SAFPOILD  T.  SOOmSH-ABCBRIOAN 
MOBTO.  CO.,  Limited. 

SCOrrrXSH-^AMBBIOAM  MOBTG.  CO.,  Lim- 
ited. T.  BAFFOLD. 

(SnpreBK  Court  ol  Georgia.   Aug.  24.  18B&) 
Vmsvm — TrrLB  to  Land — CANOBiiLATioir  of  Dbbd. 

Uader  the  facta  alleged  in  tlie  petition,  the 
sopecior  court  of  the  county  In  wnidi  it  was 
brought  was  without  Jurisdiction  to  entvtaln  It, 
aad  therefore  tbe  aovrt  committed  no  error  in 
dlsmlHing  it  on  demurrer. 
(Syllabus  by  tbe  Court) 

ttTOT  from  superior  court,  Oobb  coontr; 
GeocfB  F.  OobOT.  Judge. 

Petition  by  A.  B.  Saffold  agmlnat  the  Scot- 
tlsh-Amerlcan  Mortgage  Company.  Limited, 
and  another.  From  the  decree  rendered, 
both  parties  bring  error.  Affirmed,  and  cross 
blU  dismissed. 

John  O.  Reed  and  H.  B.  Uoss,  toe  plahitlff 
ui  error.  Anderson  &  Anderson  and  W.  B. 
Wlngfleld.  for  def^dant  In  oror. 

SIMMONS,  a  J.  A.  B.  Saffold,  suing  as  an 
balr  at  Iaw  of  T.  P.  Saffold.  brought  in  the 
SDperlor  court  of  Cobb  county  his  equitable 
pctmon  against  Beld,  administrator  of  T.  P. 
Saffold,  and  against  the  Scottish-American 
Mortgage  Oompany,  Limited,  In  which  he 


alleged  that  the  Intestate  bad  made  to  tht 
mortgage  company,  as  security  for  a  loan, 
a  deed  to  certain  land  lying  partly  In  Cobb 
cotmty,  which  at  the  time  ot  tbe  filing  of  the 
petition  wa9  in  the  poAesiAon  of  the  admtai- 
tatrator  as  a  part  of  the  intestate's  estate, 
and  that  the  deed  was  t<M  for  usury,  but 
the  administrator  (who.  It  was  alleged,  was 
In  collusion  with  the  mortgage  company)  de- 
clined to  make  the  defense  that  It  was  usuri- 
ous, and  was  paying  uaurioos  interest  to  the 
company  from  the  rents  of  the  land,  and 
was  in  other  respects  mismanaging  the  es- 
tate. The  petition  prayed  the  appointment 
ot  a  recelTw,  and  that  the  admlnlstrato-  be 
enjoined  from  further  collecting  the  rents 
and  from  paying  any  part  thereof  to  tbe 
mortgage  comiuny,  and  frmn  attempting  to 
•ell  any  of  the  lands;  that  tbe  mortgage 
compai^  be  enjoined  from  enfordng  the  col- 
lection of  any  part  of  the  debt  nutU  the  case 
should  be  tried  and  the  tosue  detwrnlned, 
and  tiiat  a  decree  be  had  agalnat  the  mort- 
gage company,  requiring  It  to  refund  the 
Interest  received  by  It  on  the  debt,  and  tor 
the  reeoTwy  of  all  of  tiie  lands  covered  by 
bis  deed  to  It;  and  that  such  deed  be  de- 
dared  void  as  to  title,  because  of  the  usury 
with  whldi  It  was  Infected.  It  a^Kared 
from  the  petition  that  the  defendant  Reid 
was  a  resident  of  Putnam  county,  Georgia, 
and  that  the  other  defendant  was  a  foreign 
corporation,  but  had  agents  In  this  state,  two 
of  whom  In  Fulton  county  wen  named  in 
the  petition.  It  was  not  alleged  that  the  cot- 
poratlon  had  an  agent  In  Gobb  county, 
tiiongh  It  was  alleged  that  the  petitioner  was 
Informed  and  believed  that  R.  N.  Holland, 
of  Oobb  county,  represented  the  coriraraUon, 
as  an  attorney  at  law.  In  tbe  anperlw  court 
of  that  county.  A  donurrer  to  the  petition 
was  sustained  uptm  the  ground  that  the  court 
had  no  Jurisdiction,  and  the  prayer  for  In- 
Junction  and  the  appointment  of  a  receiver 
was  denied.  To  thla  Judgment  tbe  plaintiff 
excepted. 

We  thUk  the  Judge  was  right  In  bedding 
that  tbe  court  was  without  Jurisdiction.  The 
constitntion  of  this  state  (article  tf,  {  16.  par. 
6;  Code,  S  SITS)  provides  that  all  civil  cases, 
except  those  referred  to  In  the  preceding 
paragraphs  of  the  same  section,  shall  be 
tried  In  the  county  where  the  defendant  re- 
sides. Paragraph  1  relates  to  divorce  cases. 
Paragraph  3  provides  that  "cases  respecting 
titles  to  land  shall  be  tried  In  the  county 
where  the  land  llee."  Paragraph  3  provides 
that  "^ulty  cases  sball  be  tried  Id  tbe  coun- 
ty when  a  defendant  resides  against  whom 
substantial  relief  Is  prayed."  The  other 
paragraphs  relate  to  suits  against  Joint  obll 
gors,Jo1nt  proml8oni,or  Joint  trespas8en.and 
against  the  makers,  and  Indorsera,  of  promts 
Bory  notes,  or  drawers,  acceptors,  and  Indotaer* 
of  fordgn  or  Inland  bills  of  exchange  or  Ukf 
Instruments,  residing  in  differat  counties. 
Unless,  therefore,  the  present  case  was  one- 
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"re^eetliig  titles  to  land,"  it  waa  enentlal 
that  one  of  tbe  defendants  sboold  be  a  resi- 
dent of  the  county  wbere  the  suit  was 
brougbt,  before- tbe  court  could  entertain  Ju- 
risdiction of  the  case.  Title  to  land  was  not 
Involved,  bowever,  except  in  bo  far  as  a  can- 
cellation of  the  deed  from  T.  P.  Saffold  to 
tbe  mortgage  company  waa  sought;  and  this 
court  has  re[>eatedly  held  that  such  suits  are 
not  "cases  respecting  titles  to  land."  within 
the  meaning  of  the  constitution.  Smith  t. 
Bryan.  34  Oa.  &S;  Blvins  v.  Bivlns.  37  Ga, 
S46;  Manufacturing  Co.  t.  West,  61  Ga.  120; 
McArtbur  v.  Hatthewson,  67  Ga.  135;  Cas- 
well v.  Boncb,  77  Ga.  004;  Johnson  v.  Griffln, 
80  Ga.  K3,  7  S.  B.  94;  Lowe  v.  Mann,  74  Ga. 
387;  Taylor  v.  Cloud,  40  Ga.  288.  See,  also, 
Wbeatley  Blalock.  82  Ga.  406,  9  S.  B.  168; 
Black  T.  Frits  (1890;  Ga.)  25  S.  O.  188.  As 
we  have  seen,  one  of  the  defendants  waa  a 
resident  of  another  county,  and  the  ottier  a 
for^gn  corporation,  which,  so  far  as  ap- 
peared, was  without  any  person  representing 
It  In  the  county,  other  than  an  attorney  at 
law.  A  foreign^  corporation  doing  business 
In  this  state  may,  for  purposes  of  suit,  be 
treated  as  a  resident  of  this  state  and  of  any 
county  therein  In  which  It  has  an  agent  upon 
whom  service  can  be  perfected.  Insurance 
Oo.  T.  Garrugl,  41  Ga.  660;  Williams  v.  Kail- 
waiy  Go..  80  Ga.  520, 16  S.  E.  308.  But  a  for- 
eign crarporation  with  agents  In  this  state 
upon  whom  service  can  be  perfected  cannot 
be  subjected  to  snlt  In  a  county  in  which 
tboe  is  no  such  agent;  and  the  fact  that  a 
ccwporation  Is  represented  In  litigation  In  the 
superior  court  by  an  attorney  at  law  does 
not,  without  more,  show  that  he' is  author- 
ised to  receive  service  for  the  corporation  In 
other  litigation  than  that  in  which  be  has 
appeared  as  attorney.  Of  course,  an  appear- 
ance by  him  as  attorney  in  a  case  in  which 
want  of  Jurisdiction  is  urged  upon  the  ground 
here  tnslsted  upon  counts  for  nothing  in  this 
respect  In  the  case  of  Harris  v.  Palmore, 
74  Ga.  273,  relied  on  by  counsel  for  tbe  plain- 
tiff In  error,  it  appeared  that  there  was  no 
agent  of  the  defendant  in  this  state;  and  be- 
sides, as  the  court  undertook  to  show  In  the 
opinion,  tbe  suit  directly  involved  title  to 
land,  and  Jurisdiction  could  therefore  be  en- 
tertained under  paragraph  2,  art  G,  §  16,  of 
the  constitution,  above  referred  to,  and  sectloo 
3403  of  the  Code.  Judgment  affirmed.  OKm 
bai  <tf  ezc^lons  dismissed. 


(43  W.  Ta. 

BARNBTT  t.  BOONS  LCMBBB  OO. 

(Bopreme  Court  of  Appeals  of  West  Tirgfaila. 

AprilSir  18070 

ORDSB-r ACCBPTANca— COMSmSRATIOIT  — •  iMSTaUO- 

Tiosa— Statdts  or  FaAuna 
1.  An  uncoDdiUoDal  verbal  promise  to  pay  a 
writteu  order  ia  an  acceptance  of  sach  order,  and, 
if  founded  on  a  snffident  Iwal  consideration,  Is 
binding  on  the  acceptor.  Tttm  debt  default,  or 
saisddng  of  anoUier  Is  no!  a  sufficient  conslfr 
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eration  to  exempt  sach  prnml^e  from  the  <^>era- 
tion  of  the  statute  of  frauds. 

2.  Where  the  instructions  given  in  behalf  of 
plaintiff  are  erroneous,  aad  contradictory  lo  in- 
structions given  Id  behalf  of  defendant  Judg- 
ment in  favor  of  plaintiff  will  be  reversed. 

(Syllabua  by  the  GonrL) 

Error  to  circuit  court  Kanawha  conn^. 

Action  by  J.  H.  Bamett  against  the  Boone 
Lumber  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.  Beversed. 

Wilson  A.  Payne  and  S.  S.  Green,  for  plain- 
tiff In  error.  Slmms  &  Enslow  and  Herbert 
Fltzpatrick,  for  defendant  in  error. 

DENT.  J.  The  Boone  Lumb»  Company 
complains  of  a  Judgment  of  the  cfrcnit  court 
of  Kanawha  county,  rraidered  against  it  on 
the  5th  day  of  April,  1895,  In  favor  of  J.  H. 
Bamett  fOT  the  sum  of  f  1,132.  The  follow- 
ing Is  a  statement  of  the  case:  "On  the  3d 
of  November,  1891,  G.  S.  Scltes  and  Isaac 
Plumley  entered  Into  a  contract  with  the  J. 
H.  Millender  Lumb^  Company  tor  the  sale 
of  logs  at  that  time  on  the  A.  M.  Smith  tract 
of  land,  lying  on  Cobb's  creek.  On  the  20th 
of  January  following,  Scltes,  having  pur- 
chased Plumley's  Interiest  was  released  from 
the  agreement  by  the  assumption  of  certain 
Indebtedness,  accompanied  by  a  cash  pay- 
ment of  $500.  Prior  to  the  formation  and 
release  of  this  contract  in  the  fall  of  1891, 
J.  H.  Bamett  the  defendant  In  error,  had 
been  engaged  In  hauling  this  lumber  from 
Plumley,  working  through  the  autumn 
months,  but  receiving  virtually  nothing. 
Early  In  January,  1892,  Bamett  entered  the 
employ  of  Scites,  and  continued  haultt^  nn- 
tU  April,  It  b^g  mutually  agreed  that  the 
logs  should  be  a  pledge  of  payment  for  the 
labor.  Upon  the  4th  of  March,  1892,  Scltes 
contracted  with  the  LIndsay-Cochran  Manu- 
facturing Company  (later  the  Boone  Lumber 
Company,  the  plaintiff  In  error)  Ip'  regard  to 
the  logs  hauled  by  Bamett  and  thai  at  the 
mouth  ot  Cobb's  creek  awaiting  a  rise  In  tbe 
water,  but  bearing  the  mark  'J.  B.'  for  fu- 
ture identlflcatlon.  It  was  claimed  that  the 
lumber  company  took  the  timber  subject  to 
existing  liens,  including  the  claim  of  Bar- 
nett  March  29th  an  order:  'March  29, 1892. 
Messrs.  Lindsay-Cochran  Co.:  Please  pay  J. 
H.  Bamett  fOOO.OO  <stx  hundred  dollars)  tot 
me,  and  this  shall  be  your  receipt  for  same, 
on  tlmbw.  Yours,  etc.,  G.  S.  Sdtes,'— for 
$600,  was  tivea  Bamett  1^  Scltes  tipon  tbe 
Lindaay-Cociiran  Company,  promptly  pre- 
sented, and  Terbally  accepted,  elthor  con- 
ditionally or  nucondltionally,  but  no  payment 
was  made.  About  the  same  time  a  flood 
tide  had  brought  out  part  of  the  timber,  and 
It  was  being  measured  and  sawed  at  the  mill 
of  the  plaintiff  In  error,  though  a  large  por- 
tion of  it  still  remained  upon  the  banks  of 
Cobb's  creek;  and  in  April,  1892,  the  first 
lien  upon  it  lield  by  the  owners  of  the  land 
from  which  It  had  bera  cut  was  paid  by  the 
Boma  liomber  Company.  I>arlnsp4blB  month 
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tlie  Meoud  order:  *AprU  22,  18B3L  Keasn. 
Idndsar-Oocairan  Co.:  Please  paj  J,  H.  Bax^ 
oett  $870.00,  and  cbarze  tbe  same  to  me. 
Yonrs,  respectf  ally,  6.  &  Scltes,'— drawn  Blm- 
llarl7  to  tlie  formw,  in  the  sum  of  $370^ 
was  grlTen.  Aa  In  the  prior  case,  jffesentar- 
tltm  was  Immediate,  and  acceptance  TerbaV— 
dalmed  1^  plaintiff,  absolnte;  by  defendant, 
condltUmaL  June  8,  189%  tlie  benefit  of  tbe 
contracts  of  November  8,  1891,  and  Jannazr 
20,  1882,  was  assigned  to  the  Undsay-Gocb* 
ran  Manufacturing  Company,  and  12  days 
later  an  order  tor  90,500,  drawn  upon  It 
March  20,  1891.  In  fa.Tor  <tf  Prttiihard  ft  Bm- 
baker,  was  paid." 

The  court  gare  the  following  Instruetlona 
to  the  jury  In  behalf  of  plaintiff:  '1^  oonrt 
Instructs  the  jury  that  the  accqttance  of  a 
written  order  may  be  made  verbally  as  well 
as  by  writing,  and  that  a  verbal  acceptance 
of  an  (vder  Is  binding  on  the  acc^tor."  In- 
struction No.  2:  "The  court  further  Instructs 
the  Jury  that  a  vabal  promise  to  pay  an  or- 
der, by  tbe  drawer  thereof,  at  the  time  of 
presoitatioo,  is  an  acceptance  of  'said  order, 
and  binds  the  drawer."  And  the  following 
In  behalf  of  defOndant:  Instruction  No.  1: 
"The  court  Instructs  the  jury  that  If  they  be- 
lieve, from  the  evidence,  that  the  Undaay- 
Oochran  Manufacturing  Company  acc^H^ 
the  wders  described  In  the  declaration  ver- 
bally, in  iwder  to  oitltle  the  plaintiff  to  re- 
cover he  mtist  iffove  to  thdr  satlsfacticm 
that  such  verbal  acceptance,  so  made,  was 
sndt  as  to  ahow  clearly  the  Intention  <m  the 
part  of  said  company  to  bind  Itself  to  tbe 
payment  of  the  said  orders  at  all  events,  and 
that,  if  the  acceptance  was  equivocal,  the 
plaintiff  cannot  recovw.'*  Instructlim  No.  2: 
"The  court  further  Instructs  the  Jury  that  If 
they  believe  from  th^  evidence,  tbat  the  de- 
fendant  company,  by  Its  dnly-anthu-Ised 
agent,  accet>ted  tbe  orders  mentioned  In  the 
plaintiff's  declaration  upon  the  condition  that 
said  compel^  would  p^  the  said  orders  out 
ot  any  moneys  which  It  might  owe  O.  S. 
Scftes  when  the  logs  purchased  by  said  com- 
pany from  said  Scltes  were  delivered  accord- 
ing to  contract,  the  irialntiff  cannot  recover 
nntn  he  proves  that  the  defendant  company 
does  owe  said  Scltes  on  said  contract,  and. 
If  It  does  owe  him,  then  <mly  to  the  extmt 
of  ssJd  indebtedness."  Instmction  Na  12: 
"The  court  instructs  the  Jury  that  the  iriain- 
tiff  did  not  have  a  Utai  upcm  the  logs  hauled 
by  him  at  tbe  time  of  tiie  presentation  of  the 
orders  of  March  26  and  AprU  22,  1891,  If 
prior  to  such  presentatl4»  he  voluntarily  port- 
ed with  the  possession  at  said  logs,  and  turn- 
ed thm  over  to  d^radant's  agents."  In- 
stmction No.  18:  'The  court  instructs  the 
fury  tlut  if  they  find,  from  the  e^dence,  that 
the  defendant,  by  Its  authorised  agoits, 
promised  the  plaintiff  that  it  would  pay  the 
orders  of  March  36  and  April  22,  1891,  It 
there  should  be  anyttilng  due  O.  B.  Scitea  aft- 
er the  payment  by  defendant  of  other  and 
prior  claims,  and  they  farther  find  that,  after 


the  payment  of  such  claims,  there  was  noth- 
ing due  said  Scitea,  then  they  cannot  find 
tcx  tbe  i^alntlff  because  of  sndi  promise." 
IttstrucUon  Na  14:  "The  couil  Instraets  tb» 
jury  that  allhough  they  shall  find,  from  the 
evidence,  that  the  defendant,  by  Its  author- 
ised agent  or  agents,  promised  to  pay  the 
orders  ot  March  26  and  AprU  22,  1891.  yet 
tiiey  cannot  find  tor  the  i^alntiff  if,  at  the 
tbne  ot  the  presentati<«  of  said  orders^  and 
at  the  time  of  said  promise,  the  defendant 
company  was  not  indebted  to  G.  8.  Scltes, 
and  fhece  was  no  ctmsldoration  tor  the  per- 
formance of  said  unmnlse."  Instruction  No. 
IS:  "The  court  instructs  the  jury  that  a 
promise  to  pay  tbe  debt  of  another  cannot  be 
enforced  unless  sndi  promise  was  in  writing, 
and  it  they  find,  from  the  evidence,  that  the 
defoidant,  by  Its  authorised  agents,  i^m- 
Ised  to  pay  the  wdera  of  Marcdi  26  and  Ai»11 
22,  1894,  and  that  said  promise  was  merdy 
tcs  the  payment  oi  tbe  debt  ot  O.  8.  Sdtes, 
and  without  consideration,  then  they  cannot 
find  for  the  jdalntiff  because  such  prom- 
ise:'* The  defendant  also  asHed  for  nine  oth- 
er instmcticms,  which  were  refused  Ig*  the 
court 

As  the  Instructions  given  fOlly  and  com- 
pletely cover  defendants  case,  it  Is  nseiess 
to  cumber  the  record  with  those  refused,  as 
they  cover  the  same  grounds  as  those  given, 
and  some  of  them  are  plainly  erroneous,  and 
the  court  committed  no  oubstantlal  error  lo 
refusing  them.  The  only  question  Invt^ved 
In  this  case  is  whether  the  defendant,  by  Its 
duly-authorized  agents,  acc^;>ted  the  orders 
In  controversy  In  such  manner  as  would 
make  it  legally  liable  to  pay  tbe  same  to  tbe 
plaintiff.  Qncb  was  the  real  Issue  between 
the  parties.  The  acceptance  was  verbal,  and 
If  made  without  other  consldo-atioa  than  the 
debt,  default,  or  misdoing  of  another,  It  was 
void  undtt  the  statute  of  frauds,  and.  If  CMt- 
dttional,  It  would  not  be  binding  until  the 
condition  was  fulfilled,  even  it  on  good  con- 
sideration. Gerow  T.  Blffe,  29  W.  Ya.  462.  2 
S.  B.  104;  1  Am.  ft  Dng.  Bnc  Law,  227; 
Walton  V.  Maudeville,  S6  Iowa,  697.  9  N.  W. 
913;  Browne,  St  Frauds,  174;  2  Bob.  Prac 
162.  Neltbo:  of  the  instnjcti(Mis  glv«a  1^ 
plaintiff  properly  prc^unds  tbe  law.  They 
are  to  the  effect  that  tbe  verbal  acc^tance  ot 
an  order,  without  regard  to  the  consldoittion, 
is  valid  and  binding,  which  would  amount  to 
a  nuUifloation  of  the  statute  of  traucte.  Hey 
are  abetract  propositions  of  law,  and  virtual- 
ly equivalent  to  Ini^ctlng  the  Jury  "that 
if  they  believe  tbat  the  defendant  verbally 
promised  to  pay  tbe  orders  In  controversy, 
they  must  find  for  the  ^alntiff."  An  in- 
struction In  this  form  would  be  recognised  at 
once  as  bad,  for  the  reason  that  it  Ignores 
the  fact  that  such  promise  ts  liable  to  be  de- 
feated tor  want  oi  consideration,  and  tbat  It 
might  have  been  coupled  with  a  condition. 
The  defendant  claimed  that  tills  was  the 
case,  yet  theae  loatmctloBs  wholly  disregard 
such  defoose.  The  Instmetions  could  have 
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been  mad«  good  adding  thereto,  "If  such 
Terbal  promlw  wu  on  a  snffident  coa- 
sidenUiMi,"  or  "was  not  for  tlie  payment  of 
the  debt,  default,  or  nUsdoing  of  another." 
It  la  true  that  the  defendant's  Instractions 
are  contradictory  to,  and  thereby  supply  the 
defect  In,  the  plalntUTs;  but  this  dpes  not 
core  the  oror,  for  the  court  cannot  tell  whl<di 
set  of  InstnictJona  the  Jury  followed  in  reach- 
Ing  their  verdict  Presomably,  however, 
they  adhered  to  the  onmeons  instinctlonB  In 
behalf  of  plalntlir.  In  the  case  of  McMe<dien 
T.  McMechen,  17  W.  Va.  708,  this  court  held 
that  *it  Is  error  to  give  Inconsistent  Instruc- 
tions to  the  Jury,  for  it  Is  calculated  to  con- 
fuse and  mislead  them.  It  teares  the  }nry 
at  liberty  to  decide  accnrdlng  to  the  coirect 
rule  of  law,  or  the  contmy,  and  renders  It 
Impossible  for  the  court  to  determine  upon 
what  legal  iHrind^es  the  verdict  was  found- 
ed." McCreery's  Adm'x  v.  BaUroad  Oa  (de- 
cided at  this  temO  27  &  B.  327;  WoodeU  t. 
ImproTemmt  Co.,  88  W.  Va.  23,  17  S.  B. 
386;  McKdrey  v.  Railroad  Oo..  36  W.  Va. 
500.  U  S.  B.  asi;  HaU  t.  Lyons,  20  W.  Va. 
420. 1  S.  n  683;  Mason  T.  Bridge  Co.,  20  W. 
Va.  228. 

nie  dtf  oidanf  a  Interrogatories  axe  i^en  to 
the  same  objectlm  as  the  plaintiff's  Instmc- 
tlona.  It  may  be  true  that  the  d^endant 
was  not  Indebted  to  O.  S.  Sdtes,  tbe  drawer 
ai  the  order,  and  that  there  was  no  novation, 
or  axraagement  between  the  parties,  by 
wbidi  tbe  i^alntUE  was  to  rdease  Sdtes  and 
take  tbe  defendant  for  the  amount  of  the 
orders;  yet.  If  the  plaintiff  released  a  valid 
Utt  on  Uie  logs,  and  the  defendant  received 
the  benefit  of  such  release,  sncb  a  consld- 
eraSot  would  be  sufficient  to  make  the  ver- 
bal promise  Mndlng.  Oerow  v.  Blffe,  gvjfrtt, 
and  cases  therein  dted.  The  d^wdant  ob- 
jects to  the  testimony  of  Godfrey'  Sdtes  In 
r^t]<Mi  to  the  understanding  between  him- 
self and  the  plaintiff  as  to  bis  right  to  hold 
tbe  ioga  until  he  was  paid  for  tbe  hauling. 
There  certainly  can  be  no  good  reason  why 
this  eridoice  should  not  go  to  the  Jury,  as 
me  of  the  questions  involved  was  as  to 
wbetfaer  the  pUtntiff  bad  a  Ueu  on  the  logs. 
F.  O.  lagrabam's  testimony  Is  objected  to  for 
tbe  same  reason,  and  It  does  not  aiq>ear  that 
it  was  incompetent  for  a  like  pnritose.  ^e 
defendant  was  claiming  under  Sdtes,  and 
took  only  fluch  interest  In  the  logs  as  he  held. 
TbB  testimony  ot  Petw  McOlure,  wherein 
be  details  a  coDversatlon  bad  with  Mr.  Davld- 
scm.  agent  of  defendant,  to  the  effed  that 
tbe  agent  said:  "We  are  going  to  pay  you 
and  Mr.  Pauley  and  Mr.  Bamett.  Wbat 
more  do  yon  wantr'-^s  incompetent  to  prove 
a  binding  promise.  ,Yet  It  Is  prop^  to  go 
to.  tbe  jury,  as  tending  to  astabllah  the  admls- 
shm  of  llaUUty  on  a  promise  already  made, 
—In  oOtet  words,  to  fortify  it  as  a  iwomlse 
made  on  a  sufficient  conslderatlou.  Defend- 
ant fnrOier  insists  that  It  had  the  right  to 
show  by  Baton  Pauley  In  what  manner  it 
aoc^ted  Ua  ordar^  as  tending  to  show,  It 


must  be  presumed,  that  plaintiff's  orders  were 
accepted  in  the  same  manner.  'Hie  counsel 
certainly  know  that  such  evidence  Lb  Improp- 
er, as  there  may  be  reasons  for  accepting  thf 
one  order  that  would  not  apply  to  the  other, 
and  vice  versa.  If  def aidant  was  not  In- 
debted to  Oodfr^  Sdtes  at  the  time  the  or 
ders  were  presmtsd,  a  verbal  promise  to  pa^ 
or  accept  the  same  would  not  be  binding,  un- 
less sustained  by  a  suffld^t  I^fbI  considera- 
tion, and.  If  Indebted,  no  promise  would  be 
necessary,  as  the  orders  to  the  extent  thereof 
would  operate  as  an  assignment  of  such  In- 
debtedness on  notice  without  acceptance.  2 
Am.  St  Eng.  Enc.  Law  (2d  Bd.)  1059. 

For  the  error  committed  In  giving  the  idaln- 
tiff's  InstroctionB  the  Judgment  of  the  drcuit 
court  Is  reversed,  the  verdict  of  tbe  Jmr  set 
aside,  and  a  new  trial  awarded. 


(4S  W.  Va.  480 
SOOOrr  V.  OHBSAPBAKB  &  O.  B.  OO. 
(Siqprme  Gonrt  of  Appeals  of  West  Vtaglnla. 
April  21,  1807.) 
Bbvisw  on  Appbai^Wbioht  or  Bvidskob. 
Tba  wdght  of  fbs  evidence  Is  for  the  jaty, 
and,  unless  it  plainly  preponderates  against  the 
verdict,  it  will  not  be  disturbed. 
(Syllabus  by  tbe  Court) 

Error  to  circuit  court,  Kanawha  county. 

Action  by  George  W.  Scott  against  tbe 
Obesapeake  &  Ohio  Bailroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  mm. 
Affirmed. 

Stmms  &  BnBlow  and  J.  B.  Ohllten,  tax 
plaintiff  In  errmr.  B^  W.  Wilson,  for  defoid- 
ant  In  earn. 

DBNT,  J.  TbB  Chesapeake  A  Ohio  BaU- 
road Company  complains  of  a  judgment  for 
$260  rendered  against  It  by  the  drcuit  court 
of  Kanawha  conn^  at  the  suit  of  Oeorge 
W.  Scott.  The  only  witness  personally  In- 
troduced before  the  jury  was  the  plaintiff, 
wbo  testified:  Ibat  on  the  80th  day  of  Jan- 
nary,  1886,  be  pnrctiased  a  round-trip  ticket 
of  tbe  defendant,  at  (aiarleston,  to  CUndn* 
natl  and  return,  which  Is  as  follows:  "Obes- 
apeake &  Ohio  Bailway  Oo.  (One  first-class 
passage.)  Oindnnatl,  O.,  to  Charleston,  W. 
Va.  Good  returning  only  on  trains  Nos.  16 
and  4,  leaving  Cincinnati  at  7:40  a.  m.  and 
7K)0  p.  m.,  respectively,  January  31st,  1805, 
and  train  No.  16,  leaving  Cincinnati  at  7:40 
a.  m.,  FelHuary  Ist,  1886.  Not  good  for 
stopper.  Bxc.  19.  W.  H.  Fuller,  General 
Passenger  Agent.  (4.  Spedal  Excursion.)" 
That  he  went  to  CHndnnati  on  that  day,  and 
stayed  all  night  with  his  brother,  and  start- 
ed to  return  the  morning  of  the  8l8t,— tbe 
next  di^,— and  missed  the  train.  On  the 
following  morning  he  again  went  to  the  de- 
pot, with  the  Intention  of  taking  7:40  a.  m. 
train  for  home.  He  showed  his  ticket  to  the 
gateman,  and  passed  In  to  where  the  train 
was  staining,  and  went  to  get  on  the  train, 
when  the  ctrndactor  or  brakemao  said  to 
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him:  '^le  ticket  ain't  no  aMonnt.  Ton 
can't  go  on  this  train.  Get  out  of  tbe  way." 
He  went  into  the  ticket  office,  and  showed  tt 
to  the  agent,  and  the  agent  said:  "  That's 
all  right.  Oo  on  and  get  on  that  train,'  he 
says,  and  I  went  back,  and  the  gateman 
would  not  let  me  through.  I  brought  the 
ticket  on  back  to  him,  and  he  said  he  would 
go  up  and  get  General  Ryan  to  extend  the 
time.  I  took  It  to  General  Ryan  [general 
passenger  agent  for  the  Chesapeake  &  Ohio 
Railroad],  and  he  said  he  would  let  me 
bare  a  ticket  for  And  I  told  him  that 
If  he  could  not  give  It  to  me,  or  take  It  for 
Its  face  value,  I  did  not  want  a  ticket  at 
all;  that  It  was  a  round-trip  ticket  and  re- 
turn. He  said  he  would  give  me  a  ticket 
for  H."  Tbe  usual  fare  is  $5.15.  Tbe  rea- 
son he  went  to  Geo.  Ryan  to  have  tbe  time 
extended  was  because  be  bad  missed  the 
train  without  his  fault,  on  account  of  tbe 
servants  of  the  company  refusing  to  honor 
the  ticket  He  went  back,  and  borrowed 
the  money  from  bis  brother  to  buy  a  ticket, 
and  the  next  day  (February  2d)  returned 
home.  He  denied  tiling  any  person  that  he 
missed  the  train  of  the  Ist  of  February,  but 
said  he  had  remarked  that  he  missed  tbe 
train  on  the  81st,  In  the  hearing  of  some 
strange  women  where  his  brother  was  stay- 
ing. The  defendant  Introduced  the  deposi- 
tions of  three  witnesses,  Bertie  Dole,  Mary 
Hall,  and  Mary  Ingram,  whose  testimony  Is 
to  the  effect  that  plaintiff  told  them,  or  re- 
marked In  their  bearing,  that  he  bad  missed 
tbe  train  on  tbe  let  of  February,  1S85;  also, 
tbe  deptMltlon  of  F.  W.  Lamberton,  who 
says  be  was  tbe  conductor  on  the  7:40  a.  m. 
train  on  tbe  morning  of  the  Ist  February, 
1896,  and  that  he  did  not  prevent  any  one 
from  getting  on  that  train.  Charles  W. 
Thobum,  collector  on  the  train,  testified  to 
the  same  effect  G.  W.  Mullins,  brakeman 
on  same  train,  testified  to  the  same  effect 
A.  W.  Flowers  and  John  McGrall  testified 
that  they  were  gate  keepers  at  the  depot  the 
morning  of  February  1,  1886,  and  that  they 
were  the  only  two,  and  that  neither  ot  tbem 
prevented  any  one  from  passing  through  tbe 
gates  on  that  morning  because  his  ticket 
was  not  good,  nor  for  any  other  reason. 
Also,  Edgar  Nomlck,  another  gate  keeper, 
testified  to  tbe  same  effect  These  witnesses 
were  not  presented  before  the  jury,  nor  sub- 
mitted to  cross-examination,  and  the  Jury 
were  not  afforded  any  opportunity  of  seeing 
them  or  hearing  them  testify.  AU  of  them, 
no  doubt  testify  to  the  best  of  thehr  memo- 
ries. Human  memory  is  very  treacherous, 
and,  it  they  had  been  produced  In  court  by 
cross-examination  their  memories  might  have 
been  refreshed.  At  least  the  jury  would 
have  had  a  much  better  opportunity  of  Judg- 
ing of  the  truthfulness  ot  their  testimony. 
Tbls  was  a  risk  the  defendant  must  have 
decided  to  take,  as  It  was  fully  able  to  pro- 
duce its  witnesses  tn  court  It  would  hare 
bean  good  policy  on  the  defendant's  part 


also  to  hare  proven  that  such  an  occurrence 
did  take  place  the  morning  of  the  2d,  wheu 
the  ticket  bad  expired.  If  it  were  possible  te 
do  so.  The  depositions  of  these  women  are 
hardly  worth  considering,  for  they  testify 
that  plaintiff  said  he  missed  tbe  train  the 
morning  of  the  1st  and  that  be  went  away 
the  morning  of  the  2d.  This  Is,  to  some  ex- 
tent corroborative  of  the  plaintiff's  testimo- 
ny; for  he  did  miss  the  train  the  morning  of 
the  1st  and  testified  that  be  left  for  home  the 
morning  of  tbe  2d.  The  impression  is  en- 
deavored to  be  produced  that  be  missed  the 
train  for  the  reason  that  he  was  too  late. 
This  Is  not  clear  from  the  depositions,  but 
he  admits  that  he  did  miss  the  train  for  this 
reason  the  morning  of  the  31st  January. 
Depositions  of  a  doubtful  nature,  depending 
merely  on  questions  of  memory,  have  very 
little  weight  before  a  Jury,  and  rightly  so; 
for  the  very  object  of  Jury  trials  Is  to  have, 
among  other  essential  tUnga,  i>ersonal  In- 
spection and  observation  of  the  witnesses, 
including  their  mode  and  manner  of  testis- 
Ing,  under  tbe  supervision  of  the  court  and 
the  rigid  cross-examination  of  opposing 
counsel.  The  plaintiff  was  present  and  sub- 
mitted himself  to  the  ordeal  of  a  most  rigid 
and  searching  cross-uamlnatlon,  In  which 
able  counsel  used  every  lawful  endeavor  to 
Impeach  his  testimony  and  prejudice  blm  In 
the  minds  of  the  Jury,  from  which  he  came 
out  unscathed;  and  this  fact  may  possibly 
have  had  the  ^ect  to  increase  the  damages 
awarded,  for  Jurors  are  oftentimes  Irritated 
by  the  unbearable  and  unjustifiable  manner 
In  which  witnesses  are  sometimes  unmerci- 
fully treated  by  censorious  counsel.  This, 
however,  may  not  apply  to  this  case.  In  any 
sense.  But  after  the  defendant  has  had  tbe 
opportunity,  but  failed,  to  produce  Its  wit- 
nesses In  court,  and  the  Jury  believe  the 
witness  produced  before  them,  rather  than 
the  depositions  of  those  not  so  produced, 
this  conrt  could  hardly  be  Justified  in  hold- 
ing the  verdict  to  be  contrary  to  the  evi- 
dence. The  Jury  heard  tbe  witness,  and  be- 
lieved him,  and  refused  to  disregard  hla  evi- 
dence, by  reason  of  the  uncertain  testimony 
of  those  they  did  not  hear.  It  is  their  prov- 
ince to  weigh  the  testimony,  and  It  la  not  for 
this  court  to  disturb  their  finding,  sustained 
by  tbe  lower  court  unless  it  is  plainly  con- 
trary to  the  pr^onderance  of  the  evidence. 
Every  witness  for  the  defendant  may  have 
sworn  to  what  be  honestly  believed  to  be 
the  truth,  and  yet  the  plaintiff's  evldwce  be 
unimpeachable.  How,  then,  can  tills  court 
disturb  their  verdict?  Defendant  claims 
that  tbe  plaintiff  should  not  recover  because 
he  failed  to  produce  hts  brother  to  corrobo- 
rate him.  The  defendant  failed  to  produce 
Oen.  Ryan,  general  passenger  agent,  and 
the  ticket  agent  to  contradict  plaintiff.  l%ls 
is  certainly  an  offset  The  defendant  says 
the  ticket  agent  told  him  the  ticket  was 
good  on  that  train,  and  when  he  mlased  it 
by  reason  of  tbe  gate  keepi^  refnabu  Um 
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admlssloii.  told  falm  that  he  would  get  Gen. 
Ryan  to  extend  It;  bat  Gen.  Ryan  refused 
to  do  80,  bnt  told  him  he  would  sell  him  a 
ticket  for  94.  Neither  of  these  witnesses  Is 
produced,  and  the  presumption  Is  that  they 
would  corroborate  plaintiff. 

The  defendant  Insists  that  the  damaxea  al* 
Cowed  are  excesslre.  while  the  plaJntlff  In- 
«lsts  that  the  damages  are  merely  compensa- 
tory, according  to  t^e  role  established  In  the 
cases  of  Boster  t.  Railway  Co.,  38  W.  Ta.  318, 
15  S.  B.  168;  Sheets  t.  Ralh-oad  Co.,  39  W. 
Vs.  47S,  20  a  E.  566;  Trice  t.  Railway  Co., 
40  W.  Va.  271.  21  a  El  1022,~but  that  this  Is 
plainly  a  case  justifying  pnnttlTe  damages 
lor  the  disregard  on  the  part  of  the  company 
•of  the  duty  it  owes  to  the  public.  The  ver- 
d^lct  at  the  Jury  ts  In  effect  that  the  defend- 
ant Induced  the  plaintiff  to  purcbflse  a  round- 
trip  ticket  from  Charleston  to  Cincinnati  and 
return,  at  the  price  ot  $3.26,  and,  after  he 
had  gone  to  Clndnaatl,  perentpti^ly  refused 
to  comply  with  its  contract  and  carry  him 
back  unless  he  would  pay  the  additional  sum 
of  $4,  which  he  did  not  possess,  but  fortunate- 
ly had  a  brother  In  the  city  from  whom  he 
could  borrow.  This  latter  fact  ought  not  to 
mitigate  the  damages  allowable.  The  Jury, 
no  doubt,  placed  tbemselTee  In  this  man's 
titnatlon,  induced  to  travel  almost  200  miles 
from  borne  on  promise  of  free  and  certain  re- 
turn, and  then  left  without  means.  In  a 
strange  <Atj,  to  return  aa  best  he  could,  and 
seek  a  court  of  Justice  f or  redrees.  To  turn 
■uch  a  sTdtor  away  with  mere  nominal  dam- 
ages would  be  adding  InsuH  to  Injury.  Under 
sncb  circumstancee,  following  the  cases  above 
referred  to.  It  cannot  be  said  that  the  ver- 
dict of  the  Jury  was  excessively  harsh.  With 
Mr.  Sedgwick,  I  am  Inclined  to  think  that 
in  all  similar  cases,  while  the  damages  are 
styled  "Indeterminate  and  ccmipensatory." 
they  are  disguised  punitive  damages,  intended 
to  operate  aa  exemplary  in  their  natore.  In 
the  case  of  Mayor  v.  Frobe,  40  W.  Va.  246,  22 
a  B.  58.  thU  court  held  that  "in  actions  of 
tort,  whm  gross  fraud,  malice,  oppression, 
or  wanton,  wllltnl,  or  reckless  conduct,  or 
criminal  Indifference  to  dvil  obUgatI<His,  af- 
fecting the  rights  at  others,  appear,  m  where 
legislative  enactmmt  authorizes  It,  the  Jury 
may  assess  exemplary,  punitive,  or  vindictive 
damages.**  In  Suthnland  on  Damaces  (vol* 
nme  3,  {  9S0)  the  rule  Is  stated  to  be:  "If  a 
cozporatlcMi  like  a  railroad  company  is  gunty 
of  an  act  or  default  such  as.  In  Ibe  case  of  an 
individual,  would  subject  him  to  exemplary 
damages.  It  1>  equally  liable  thereto";  and 
"as  the  corporatlMi  can  only  act  through  nat- 
ural poBons,  its  officers  and  servants;  and  as 
it,  of  necessity,  commits  Its  trains  or  vehicles 
abaolntely  to  the  tdiarge  <tf  persons  of  Its 
own  appointment;  passengers,  of  necessity, 
commit  to  them  their  safe^  and  comfort  In 
transitu— the  whole  power  and  authority  of 
the  corporation  pro  hac  vice  Is  vested  In  snch 
ttnployte,  and.  as  to  such  passengers,  they 
are  the  corporation.*'   In  Webb's  Pollock  on 


TortB  (pajte  220)  the  rule  Is  stated  to  be,  "To 
warrant  a  v^dlct  for  exemplary  damages,  it 
Is  necessary  to  prove  either  actual  malice, 
wanton  negligence,  ret'kless  conduct,  or 
fraud."  In  the  case  of  Day  v.  Woodwoitb.  13 
How.  383,  Mr.  Justice  Grler  said:  "By  the 
common  as  well  as  by  statute  law,  men  are 
otten  punished  for  aggravated  misconduct  ot 
lawless  acts  by  means  of  a  dvlI  action,  and 
the  damages  Inflicted  by  way  of  penalty  or 
punishment  given  to  the  party  Injured."  The 
true  rule  Is  givwi  by  Mr.  Justice  Qray  in 
Railway  Co.  v.  Prentioe,  147  U.  a  101, 13  Sup. 
Ct  261:  "The  Jury  may  award  enmplary. 
punitive,  or  vindictive  damages,  sometimes 
called  "smart  money,'  If  the  defendant  has 
acted  wantonly  or  omtresslvely,  or  with  such 
malice  as  Implies  a  spirit  of  mlBChlef,  or 
criminal  Indifference  to  civil  obllgatioas." 
Was  the  dtfendant  guilty  of  awSi  conduct  In 
this  case?  The  defendant  Is  a  mere  creatwe 
of  the  law,  having  nelthw  mind  nor  con- 
science to  be  the  subject  of  evil  Intent  or  mis- 
conduct Hence  the  law  vUdts  upon  and  im- 
putes to  H  the  misconduct  of  Its  agents  acting 
within  the  scc^e  of  their  authwlty.  Tbo  con- 
stitution of  this  state  (section  9,  art  11)  de- 
clares all  railroads  to  be  public  highways,  free 
to  all  perscms  for  tbe  tranaportatlon  of  their 
persona.  Clause  9.  i  82c,  c.  54,  Cod^  provides 
'*that  all  railroad  corporations,  whose  lines  of 
road  &hall  extend  into  or  through  the  state, 
and  which  extensloca  are  incorporated  under 
the  laws  of  this  state  or  any  other  state,  or 
the  United  States,  shall  take  and  transport 
passengers  and  freight  when  offered,"  The 
mere  refusal  to  accept  a  passenger  when  of- 
fered Is  made  lU^aL  How  mucb  more  Ille- 
gal is  it  f<«  the  cwporatlon  to  sell  a  passen- 
ger a  ticket,  and  then,  after  getting  his  mon- 
refuse  to  let  him  ride  on  It!  And  still 
more  aggravated  to  seU  him  a  round-trip  tick- 
et, carry  him  one  way,  and  refuse  to  permit 
Um  to  return  unless  be  pay  en  increased  sum. 
Is  not  this  aggravated  and  <^presslve  mls- 
coDduct  and  criminal  indifference  to  legal  ob- 
ligations affecting  the  rights  of  others?  WouIS 
it  not  be  denoonced  in  an  Individual  as  an  ex- 
tortionate mode  ot  getting  money  under  a 
false  pretCTSe?  Is  It  not  a  wrong  In  which  the 
public  is  vitally  interested?  One  of  the  foun- 
dation stones  of  dvll  government  Ls  the  pro- 
tection of  the  weak  against  oppressive,  will- 
ful conduct  of  the  str<mg,  and  this  Is  a  prin- 
ciple that  should  be  most  rigidly  enforced 
against  powerful  corporations  who  derive 
their  eilHtence  and  strength  wholly  from  the 
gOT«iunent  The  Jury  found  the  defendant 
gttll^  of  willfully  and  wantonly  refusing  to 
allow  the  plaintiff  to  return  on  a  ticket  that 
It  had  Induced  him  to  buy.  In  the  case  of 
Helrn  v.  M'Caughan,  32  Miss.  1,  the  court 
bdd  that  the  refusal  to  stop  and  take  on  a 
passenger  was  a  public  wrong,  for  which 
emplary  damages  were  allowable.  And  In 
the  case  of  Railroad  Go.  v.  Hurst.  36  Miss. 
060.  it  was  held  that  the  Jury  was  authorized 
to  assess  exonplaty  damages  fw-the  dlsre- 
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gard  of  public  dntr  ajfalDBt  a  railroad  com- 
pany for  not  allowing  a  pass^iger  to  get  off 
at  a  station,  but  compelling  him  to  leare  the 
care  aome  distance  therefrom.  The  object  be- 
lag,  "in  sQcb  caaea,  to  protect  the  public 
against  tiie  negligence,  folly,  or  wickedness 
which  might  otherwise  conrert  these  great 
public  blessings  Into  the  most  dangerons  nui- 
sances." The  defendant  In  this  case  did  not 
attempt  to  excuse  or  palliate  In  any  manner 
the  conduct  of  Ua  servants  tn  wlUfully  and 
wantonly,  and  with  some  degree  of  aggrava- 
tion and  Insult,  refusing  to  return  the  plain- 
tiff to  hla  destination,  btit  simply  relied  on  a 
denial  of  the  whole  occurrence.  The  Jury,  on 
such  evidence  as  It  had,  found  against  the 
defoadant  Railroads  cannot  do  such  things 
with  Impunity,  and  they  must  compel  their 
servants  to  Bubmlt  to  the  law  of  the  land.  If 
not,  the  law  must  vindicate  Itself,  through  Its 
Judicial  tribunals,  substantially  rewarding 
the  injured  party  who  seeks  Its  vindication 
and  the  preservation  of  Its  Integrity;  and, 
though  the  remedy  may  appear  harsh.  It  Is 
far  better  that  Individuals  should  suffer  than 
that  the  law  should  be  rendered  Impotent  and 
ineffective  to  prevent  lawlessness,  oppression, 
and  wrong.  In  submission  to  former  adja- 
dlcatltms  o(  this  court,  the  Judgment  la  af- 
firmed. 

NOTE  BT  BRANNON,  J.  I  do  not  wl^  to 
be  ondentood,  by  concurring  In  this  Judnnen^ 
as  cmcorring  with  so  mnch  of  the  opimon  as 
holds  that  ponttlve  damagea  can  be  awarded 
against  a  cortwimtlon,  which  Is  contrary  to  the 
dedsion  ot  Qua  court  in  Ricketts  v.  Railroad  Co., 
33  W.  Va.  433.  10  S.  B.  801,  and  Downey  v. 
Railroad  Co.,  28  W.  Ya.  732.  The  question  is 
foreign  to  this  case;  at  least,  not  necessary  to 
Its  dedsion.  What  would  be  my  opinion  on  It 
as  an  original  pnxMsitkm,  I  do  not  anow,  as  I 
have  not  t*^"**"?**^  it. 


(4S  W.  Ta.  602) 

DILLON  BBBBB'S  SON  v.  EAKLB. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 
April  2a,  U97.) 

Assumpsit— FLSADiyo—RiooDPiiBKT  toh  Fraud. 

1.  In  an  action  of  assumpsit  based  upon  a  writ- 
ten contract,  the  defense  to  which  is  that  the 
same  was  procured  by  fraud  and  misrepresenta- 
tioQ,  going  to  the  whole  action,  the  doctrine  of 
recoupment  of  damageb  is  not  applicable. 

2.  While  a  special  plea,  setting  forth  matters 
in  discharge  of  the  action,  may  be  filed  when 
the  plea  of  nonassampsit  has  been  filed,  yet, 
when  the  matters  set  up  in  said  plea  may  be  giv- 
en in  evidence  under  tne  general  Issue,  it  is  not 
error  to  reject  snch  plea. 

•    (Syllabus  by  the  Conrt) 

Brror  to  drcidt  court,  Braxton  county. 

Action  by  Dillon  Beebe's  Son  against  J.  B. 
Dakle.  Verdict  for  plaintiff,  and  from  the 
Jn^cmoit  defendant  brings  emxr.  Reversed. 

LUm  ft  Byrne,  for  plaintiff  In  error.  W. 
B.  Haymond,  tm  defendant  In  error. 

McWHORTBS,  J.  This  Is  an  action  of 
aamunpeit,  brought  by  Dillon  Beebe's  Son  in 
tin  dienit  conrt  oC  Braxton  coanty,  agalnat 


J.  B.  Bakle,  founded  upon  the  following  pa- 
per writing:  "Balde  &  Cofflndaffer  vs.  Dillon 
Beebe's  Son.  In  Assumpsit  In  the  Circuit 
Court  of  Braxton  County.  Received  2Srd 
March,  18M,  of  DUIon  Beebe's  Son  nine  hun- 
dred and  twoity-two  dollars  and  seventy-one 
cents  (f92C.71),  In  settlement  In  full  of  all 
balance  on  account  of  sawing,  work,  and  ac- 
count of  every  kind  and  character  growing 
out  of  the  contract  between  said  Dillon  Bee- 
be's Son  and  said  Eakle  A  Cofflndatfer,  dated 
8th  October,  1892,  and  all  matters  involved 
in  above-styled  action,  and  said  action  to  be 
dismissed  vrlthout  costo  agreed.  And  where- 
as the  firm  of  Jack  &  Carper  has  set  up  cer- 
tain claims  to  a  part  of  the  fund  or  account 
to  be  paid  by  said  Dillon  Beebe's  Son  on  ac- 
count of  the  work  mentioned  in  said  contract, 
by  Bugg^tton  before  O.  S.  Berry,  Justice;  and 
W.  H.  Lee  claims  a  right  to  a  certain  of  said 
amount  on  account  of  an  order  from  said 
Cofflndaffer  to  said  DiOon  Beebe's  Son;  and 
one  J.  B.  Fowler  has  an  action  pending  In 
said  court  against  DlUon  Beebe's  Son,  In  which 
he  claims  certain  amounts  on  account  of  cer- 
tain orders  of  said  Cofflndaffer  on  said  Dillon 
Beebe's  Son,  on  account  of  said  fund  from  said 
contract,  and  this  amount  so  received  leaving 
nothing  on  account  of  said  contract  or  other- 
wise in  said  Dillon  Beebe's  Son's  hands  out  of 
which  to  pay  any  part  or  either  of  said 
claims:  It  is  hereby  agreed  that  said  Dillon 
Beebe's  Son  shall  not  tn  any  manner  be  held 
liable  therefor,  and  the  undersigned  hereby 
indemnify  said  Dillon  Beebe's  Son  against 
each  and  all  of  said  claims  to  the  extent  of 
said  9920.71,  in  so  far  as  they  depend  upon  the 
orders  of  said  Geo.  W.  Cofflndaffer  and  the 
effect  thereof  upon  the  aald  fund.  [Signed) 
J.  B.  Bakle,  for  the  Late  Firm  of  Bakle  ft 
Cofflndaffer."  The  declaration  avers  that  by 
reason  of  Judgmmts  of  Justice  G.  S.  Berry  In 
favor  of  W.  H.  Lee,  for  987.07,  and  In  favor 
of  Jack  &  Carper,  for  9194.06,  and  a  Judgment 
of  Braxton  circuit  court  in  favor  of  James  B. 
Fowler,  for  9637.48,  plaintiff  was  compelled 
to  pay,  and  did  pay,  the  amounts  of  said  sev- 
eral Judgments  on  account  of  the  claims  set 
out  in  said  writing  sued  upon;  that  said 
sums  so  paid  by  plaintiff  to  Jack  &  Carper, 
W.  H.  Lee,  and  James  B.  Fowler  were  not, 
nor  was  any  part  thereof,  for  any  debt  or  de- 
mand of  any  kind  or  character  due  from  the 
plaintiff  to  them,  but  was  wholly  on  account 
of  the  transaction,  orders,  and  claims  against 
the  said  fund  arising  from  the  said  contract 
between  the  plaintiff  and  said  Bakle  &  Cot- 
flndaffer,  as  to  each  the  said  Indemnity  of 
the  said  defendant  extends  and  applies;  and 
•o  plaintiff  says  that  said  defendant,  by  said 
writing,  did  promise  to  pay  to  the  plaintiff 
the  said  sum  so  by  him  paid  out  to  the  said 
7owIer,  Lee,  and  Jack  &  Carper,  whoever 
plaintiff  should  be  made  liable  therefor.  Ttie 
declaration  contained  a  second  count,  aver- 
ring the  pendency  of  an  action  of  assumpsit 
In  Um  circuit  court  of  Braxton  county,  ta 
whl(di  Bakle  A  Onfflndwffte  were  plain tiffo. 

Digitized  by  Google 


W.  Tfc) 


DILLON  BEEBE'S  80K  t.  EAELX. 


215 


and  Beebe  wu  defendant,  for  certain 
sawing  and  other  work  done  b7  BaUe  ft  Oot- 
flndaffer  for  Beebe  under  contract  ot  October 
S,  1882;  and  also  the  pendency  of  a  proceeding 
before  G.  S.  Berry,  Justice.  In  wblch  Jock  ft 
Carper  were  plaintiffs,  and  said  Beebe  de- 
fendant, seeing  to  make  defendant  Beebe 
liable  as  garnishee  to  the  payment  of  a  cer- 
tain claim  of  Jack  ft  Carper  against  Q.  W. 
Gofflndaffer,  who  was  a  member  of  the  Arm 
of  Elakle  ft  CofflndafPer,  on  account  of  the 
ftmd  arising  from  the  said  sawing  and  other 

>  work  done  under  the  said  oontract  of  October 
8,  1892;  and  that  there  was  also  pending 
In  said  circuit  court  on  the  23d  of  Mardi, 
18M,  an  action  of  assumpsit,  In  which  James 
B.  Fowler  was  plaintiff,  and  said  Beebe  was 
defendant,  which  action  was  based  nipoa  cer- 
tain orders  of  G.  W,  Cofl3ndaffer,  drawn  on 
■aid  Beebe,  in  faror  of  said  Fowler  and  oth- 
ers, and  transferred  to  said  FowIot,  whldi 
orders  were  npon  the  fand  arising  from  the 
said  contract  of  October  8,  1892,  for  sawing; 
and  that  one  W.  H.  Le^  on  the  said  23d 
March,  ISM,  held  a  certain  order  of  G.  W. 
GofBndaffer  against  plaintiff  on  account  of 
said  fund;  and  that  on  the  23d  of  March  the 
said  J.  B.  Bakle  represented  to  plaintiff  tiiat 
he  had  a  rli^t  to  collect  and  receive  such  bal- 
ances doe  from  plaintiff  to  Eakle  ft  Coffin- 
daffer  on  account  of  the  sawing  and  other 
work  done  under  said  contract  between  them 
and  plaint;  and  that  the  Bald  claims  of 
Jack  ft  Carper,  Lee,  and  Fowler  were  not 
proper  claims  upon  said  funds;  and  that  they 
had  no  right  to  receive  anything  npon  ac- 
count thereof;  and  that  thereupon  plaintiff, 
upon  said  date,  paid  and  settled  to  the  said 
John  B.  Eakle  the  sum  <^  9022.71,  being  In 

■full  of  an  balances  on  account  of  sawing 
and  other  work  and  account  of  every  kind 
and  character  growing  out  of  the  contract 
between  a&ld  Bakle  &  Ck>fflndaffer,  and  there- 
opon  defendant,  Eakle,  executed  the  paper 
here  soed  upon,  of  date  March  23,  ISM; 
and  then  avers  that  he  was  afterwards  com- 
pelled to  pay  the  said  several  sums,  etc.,  and 
averring  that  all  said  sums  by  him  so  paid 
to  Jack  ft  Carper  and  Fowler  and  Lee  were 
on  account  of  debts  and  claims  against  the 
fond  arising  from  the  contract  of  October  8, 
18BS,  and  no  part  thereof  on  account  of  any 
debt  or  llabUlty  of  the  plaintiff  to  the  par- 
ties to  whom  such  debts  were  so  paid;  and 
that  by  reason  of  the  receipt  of  the  said 
amonnt  of  $922.71  by  the  said  defendant,  on 
aceonnt  of  the  said  fnnd  arising  from  said 
oontract  of  October  8th,  and  his  promise  to 
tndemn]]^  as  aforesaid,  said  defendant  be- 
came and  vras  liable  to  plaintiff  for  the  said 
several  sums  so  paid  to  Jack  ft  Carper  and 
Lee  and  Fowler,  at  least  to  the  extent  of 
fOS2.71,  etc.  On  the  15th  day  of  December. 
ISO^  d^radant  pleaded  the  general  Issue  of 
n<»iassmnpBlt,  and  at  the  same  time  tm- 
dered  his  specifications  of  set-off  and  four 
special  pleas,  marked,  reflectively,  "Special 
Plea  Ko.  V'  "PietL  No.  %**  "Rea  Na  8,"  and 


*nea  No.  4,**  and  also  a  notice  of  recoupment, 
to  the  filing  of  which  set-offs,  notice  of  re- 
coupment, and  pleas,  and  each  of  them,  the 
plaintiff  objected,  and  the  conrt  sustained  the 
objection  to  each'  of  said  ideas  and  to  said 
notice  of  recoupment,  and  to  all  of  the  items 
named  in  the  set-offs,  except  the  item  therein 
alleging  a  mistake  In  settlement.  And  said 
pleadings  so  objected  to  (with  the  exception 
aforesaid)  were  rejected,  and  said  set-<rfb, 
BO  far  as  relates  to  the  alleged  mistake  only, 
were  filed,  to  which  rulings  of  the  court,  re- 
jecting said  set-offs  (with  the  exception  afore- 
said), notice  of  recoupment,  and  said  several 
pleas,  defendant  excepted,  and  tendered  his 
bill  of  exertions.  And  on  April  23,  1806.  a 
■Jory  was  Impaneled,  and  on  April  aith,  hav- 
ing fully  heard  the  evidence  and  arguments 
of  counsel,  rendered  their  verdict  for  plaintiff 
for  $596.0S,  which  was  entered  of  recnrd;  and 
<m  the  Ist  day  of  May,  1806,  d^endant  moved 
the  court  to  set  aside  the  verdict  of  the  Jnry, 
and  grant  him  a  new  trial,  because  the  said 
verdict  Is  contrary  to  the  law  and  tiie  evi- 
dence, and  because  of  the  several  matters  set 
forth  In  his  bill  of  exceptions,  which  motion 
the  court  overruled,  and  entered  Judgment  on 
said  verdict 

Plea  No.  4  tendered  by  defendant  is  as  fol- 
lows: 

"And  the  said  defendant,  for  farther  plea 
In  this  behalf,  says  that,  before  the  execution 
of  the  writing  set  forth  In  the  plaintiff's  dec- 
laration, a  contract  had  been  entered  into  be- 
tween this  defendant  and  one  George  W.  Cof- 
flndaffer.  In  the  words  and  figures  following, 
to  wit:  This  contract,  made  this  13th  day  of 
February,  1893,  between  John  E.  Eakle^  of 
the  first  part,  and  G.  W.  Oofflndaffer.  of  the 
second  part,  both  of  the  county  of  Braxton 
and  state  of  West  Virginia,  wltnesseth:  That 
on  the  24th  of  August,  1892,  by  a  written  con- 
tract of  that  date  between  the  parties  hereto, 
said  Eakle  sold  said  Cofflndaffer,  on  the  terms 
mentioned  therein,  one-half  Interest  In  a  cer- 
tain sawmill,  and  said  Cofflndaffer  agrees  to 
pay  him  therefor  9600,  to  be  paid  as  follows: 
Said  Cofflndaffer  was  to  settle  with  said  Eakle 
every  30  days,  and  pay  him  60  cents  for 
every  thousand  feet  of  lumber  sawed,  to  be 
applied  as  a  credit  on  said  debt  This  writing 
farther  wltnesseth  that  said  Bakle  has  rented 
to  the  said  Oofflndaffer  the  other  half  Interest 
In  said  mill  for  the  term  of  one  year,  and  the 
said  Cofflndaffer  agrees  to  pay,  as  rent  there- 
for, sixty-two  and  one-half  cents  on  every 
one  thousand  feet  sawed,  and  agrees  to  p^ 
the  50  cents  above  mentioned  also  on  every 
thousand  feet  of  Inmber  sawed,  to  be  paid  as 
ftdlows:  Said  parties  are  to  make  settlement 
every  SO  days,  and  said  Oofflndaffer  agrees 
to  leave,  In  the  hands  of  the  party  for  whom 
he  saws,  the  above  amounts,  76  cents  on  the 
thousand  of  which  Is  to  be  paid  at  t^e  end  of 
ev^  thirty  days,  87^  cents  on  the  thousand, 
the  residue,  to  be  paid  when  the  amount 
which  Is  reserved  1^  the  party  for  whom  the 
said  0<^ndaffer  may  be  sawing  Is.  doe  and 
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payable,  but.  If  no  pt^ment  U  Teeerred  aa 
aforesaid,  then  all  of  the  |1.12^  on  the  thou- 
sand Is  to  be  paid  at  the  end  of  every  thirt; 
days,  and,  If  as  much  as  37%  cents  on  the 
thousand  la  not  reserred,  then  all  of  the  $1.- 
12%  on  the  thousand  must  be  paid,  except 
the  amount  to  reserved.  Said  Cofflndaffer 
agrees  to  run  said  mill  constantly  and  faith- 
fully untU  s&ld  debt  of  $600  is  paid,  and  dur- 
ing Bald  year,  unavoidable  accidents  and 
events  excepted,  and  to  keep  said  mill  In  good 
repair,  and  return  In  as  good  condition  as 
when  he  received  It,  ordinary  wear  and  tear 
excepted.  The  failure  on  the  part  of  the  said 
CofOndatfer  to  pay  the  $1.12%  on  the  thou- 
sand above  mentioned,  at  the  time  and  as 
above  set  ont,  or  to  run  said  mlU  constantly 
and  faltlifully,  as  above  mentioned,  or  hia 
failure  to  pay  any  of  the  above  agreement, 
renders  his  rights  under  this  contract  and 
the  prior  contract  of  sale  above  mentioned 
null  and  void,  and  shall  for  such  failure  be  re- 
scinded. Witness  the  following  signatures 
and  seals.  J.  B.  Eakle.  [Seal.]  Oeoi^  W. 
CoffindafTer.  [SeaL]'  Which  said  agreement 
was  duly  acknowledged  on  the  13tb  day  of 
February,  1893,  before  a  notary  of  Bcaxton 
county,  by  the  parties  thereto,  and  was  on 
the  6th  day  of  Mardi,  1893,  duly  admitted  to 
record  in  the  office  of  the  clerk  of  the  comity 
court  of  Braxton  county.  And  the  defendant 
avers  that  on  the  8th  day  of  October,  1892, 
an  agreement  In  writing  was  entered  into  be- 
tween this  defendant  and  George  W.  Ooffln- 
daffer,  of  the  one  part,  and  the  phUntlff,  of 
the  other  part,  wheret^  the  defendant  and 
the  said  Oofflndaffer,  by  the  firm  name  of 
Eakle  St  CofflndafFer,  agreed  to  do  certain 
sawing  and  work  for  the  said  plaintiff,  and 
In  pursuance  of  which  agreement  there  had 
become  due  and  payable  from  the  said  plain- 
tur.  before  the  23d  day  of  March,  1894,  and 
for  a  long  time  prior  thereto,  a  large  sum  of 
money,  to  wit,  $l,Sd3.1S,  on  ajccount  of  the 
sawing  and  wort  done  in  the  declaration  men- 
tioned, ail  of  which  sawing  and  work  were 
done  under  and  In  pursuance  of  the  contract 
last  mentioned;  and  the  amount  which  bad 
become  due  as  aforesaid  was  the  balance  due 
from  HUd  plaintiff  after  aUowing  him  cred- 
it for  such  sums  as  be  had  paid,  and  was  en- 
titled to  credit  tm,  on  acconnt  of  said  contract 
And  the  defendant  arers  that  the  said  George 
W.  Oofflndaffer,  to  provide  for  the  payment 
of  the  amount  mentioned  hi  the  contract  of 
February  18,  18»3,  to  wit,  $1.12%  per  thou- 
sand for  each  thousand  feet  he  should  saw 
as  therein  provided,  on  the  ISth  day  of  Feb- 
ruary, 1893,  drew  an  order  upon  the  said 
plaintiff  In  the  words  and  figures  following, 
to  wit:  'Dillon  Beebe's  Son:  It  la  agreed  be- 
tween G.  W.  Cofflndaffer  and  J.  E.  Eakle 
that  certain  amounts  mentioned  In  the  con- 
tract between  them  Is  to  be  retained  by  you, 
and  paid  to  tbe  said  Eakle;  and  you  are  here- 
by directed  to  reserve  said  amounts,  and  pay 
to  the  aald  Bakle.  Certain  other  amounts  of 
mon^  an  agreed  to  be  reserved  by  joa. 


and  paid  to  him  as  aforesaid,  amounts  of 
which  will  hereafter  be  furnished  yoo,  and 
are  to  be  paid  out  of  the  amount  reserved  by 
you  on  said  sawing.  This  18th  day  of  Fetb 
ruaiy,  1893.  George  W.  Cofflndaffer,'— and 
delivered  the  same  to  this  defendant,  where- 
by tbls  defendant  became  and  was  entitled  to 
have  and  demand  of  and  from  the  said  plain- 
tiff one  dollar  and  twelve  and  one-half  cents 
per  thousand  thereafter  sawed  by  said  Coffln- 
daffer under  the  contract  of  the  8th  of  Octo- 
ber, 1882,  hereinbefore  referred  to,  and  also 
certain  other  amounts  for  which  orders  were  , 
to  be  hereafter  drawn  as  stipulated  tn  the 
said  last-mentioned  order. 

"And  this  defendant  av^  that  the  plaintiff, 
to  wit,  on  tbe  13th  day  of  February,  1898, 
bad  notice  of  the  contract  of  that  date  be- 
tween this  defendant  and  said  Cofflndaffer, 
hereinbefore  set  out;  and  that  tbe  plain- 
tiff, to  wit,  on  the  18th  day  of  February, 
'1893,  had  notice  of  the  order  of  that  date 
drawn  on  him  by  said  George  W.  Coffln- 
daffer, and  hereinbefore  set  out,  and  agreed 
and  promised  to  pay,  reserve,  and  pay  to  tbls 
defendant  tbe  amounts  ther^n  mentioned. 
And  the  defendant  avers  that  afterwards. 

to  wit,  on  the  day  of  November,  1896. 

and  in  pursuance  of  the  order  of  tbe  18tb 
of  February,  1893,  af<H%8ald,  the  said  George 
W.  Oofflndaffer  drew  an  order  upon  tbe 
plaintiff,  directing  him  to  pay  this  defend- 
ant the  sum  of  $678.71,  which  amount  Tepre- 
sented  the  'certain  other  amounts'  in  the  oi^ 
der  of  February  IS,  189S,  aforesaid,  to  be  re- 
served by  the  plaintiff,  and  paid  to  tbls  de- 
fendant, of  which  last-mentioned  order  tbe 
plaintiff,  to  wit,  on  tbe    day  of  No- 

vember, 1893,  had  notice,  and  tbe  plaintiff 
then  and  there  promised  to  pay  the  same; 
and  this  defendant  avers  that,  on  account 
of  tbe  orders  so  drawn  by  the  said  George 
W.  Oofflndaffer  on  the  plaintiff,  this  defend- 
ant became  and  was  entitled  to  demand  and 
r^elve  of  and  from  the  said  plaintiff  a  large 
sum  of  money,  to  wit,  $1,693.15.  and  that  the 
plaintiff,  to  wit,  at  various  times  after  the 
said  orders  were  drawn,  and  before  the 
23d  day  of  March,  1694,  in  consideration  of 
his  indebtedness,  which  this  defendant  avers 
then  existed  on  account  of  sawing  and  work 
done  for  blm  under  his  contract,  aforesaid, 
with  Eakle  &  Cofflndaffer,  promised  to  pay 
the  defendant  the  amount  which  had  be- 
come due  and  payable  to  blm  as  aforesaid, 
to  wit,  the  said  sum  of  $3.,698.1&,  which 
amount  was  due  and  payable  to  this  defend- 
ant at  the  time  of  the  making  and  d^ver^ 
ing  of  the  writing  signed  by  this  defendant, 
a  copy  of  which  is  contained  la  tbe  plain- 
tiff's declaration,  and  to  recover  which  a 
suit  had  been  instituted  tn  the  circuit  court 
of  Braxton  county  by  the  said  George  W. 
Oofflndaffer  and  this  defendant  against  the 
plaintiff,  and  the  same  was  pending  and  un- 
determined at  the  time  this  defendant  sign- 
ed and  delivered  to  the  plaintiff  the  writing 
so  aet  out  In  said  declaratt<m.  And  tbe  de- 
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fendant  aTen  ^at  Wore  and  at  the  time 
of  the  making  and  deUvery  of  tbe  writing 
dated  March  2B,  1884,  set  out  in  the  aald 
declaration,  the  plaintiff  falsely  and  ttand- 
ulently,  and  tor  the  purpose  of  inducing  thiB 
defendant  to  execute  and  deliver  the  said 
writing,  represmted  to  this  defendant  that 
no  Judgment  had  been  entered  In  the  pro- 
ceedings before  G.  S.  Berry,  jnstlee,  In  fa^ 
Tor  of  Jack  &  Carper,  referred  to  In  said 
writing;  aM  that  aald  Jack  &  Oarper  were 
not  entitled  to  recover  from  blm  (the  said 
plaintiff)  the  amount  of  their  aald  claim,  ft>r 
which  aald  proceeding  before  said  Justice 
had  been  Instltated;  and  that  their  said 
claim  waa  founded  upon  orders  drawn  by 
■aid  O.  W.  OofOndaffflr  upon  the  plaintiff, 
for  moneys  due  or  to  become  due  from  tbe 
Irialntlff  on  account  of  the  contract  of  No- 
vember 8,  1892,  aforesaid;  and  that  tbe 
claims  of  the  said  Fowler  and  the  aald  Lee, 
referred  to  In  the  said  writing,  wwe  likewise 
founded  upon  orders  drawn  by  said  O.  W. 
Coffludaffer  upon  the  idalntlff  for  mone^ 
due  and  to  become  due  upon  the  said  con- 
tract last  mentioned;  and  that  the  said  plain- 
tiff had  not  accepted  the  said  orders,  or 
any  of  them,  orally  or  In  writing,  and  was 
tn  no  wise  liable  any  act  or  acceptance 
of  Ua,  or  on  account  of  any  agreement  on 
hte  part  to  pay  the  aald  ordera,  or  any  of 
tbem,  or  any  part  thereof.  And  tbe  defend- 
ant avers  that.  In  truth  and  In  fact,  as  the 
plaintiff  well  knew,  a  Judgment  had  been 
rendered  by  the  aald  O.  S.  Berry,  Justice,  In 
the  proceedings  aforesaid.  In  favor  of  Jsxik. 
&  Carper,  against  the  plaintiff  and  that  the 
plaintiff  had.  as  he  then  well  knew,  accept- 
ed the  orders  in  favor  of  the  aald  Fowler 
and  the  said  Lee,  and  each  of  them  respec- 
tively, and  had  In  fact,  aa  he  well  knew,  be- 
come Uable  by  original  undertaklnga  and 
promises,  and  acts  and  conduct  then  un- 
known to  this  defendant,  and  by  the  plain- 
tiff firandulently  concealed  from  this  defend- 
ant, to  pay  the  several  sums  so  claimed  by 
Jack  &  Carper,  Fowler,  and  Lee,  respective- 
ly. And  this  defendant  avers  that  the  said 
O.  W.  Coffludaffer  had  no  authority  to  draw 
ttie  taeHen  upon  the  aald  plaintiff  refored 
to  In  the  writing  algned  by  this  defendant 
and  In  tbe  declaration  aet  out,  npon  which 
the  respective  claims  of  Jack  &  Carper,  Fow- 
ler, and  Lee  were  founded;  and  that  this 
defendant  relied  uptm  the  false  and  fraudu- 
lent representations  so  made  as  aforesaid 
the  said  plaintiff,  and  did  not  know  that 
the  same  or  any  of  them  were  false,  as  In 
fact  they  were;  and  by  means  of  said  false 
and  fraudulent  representations  this  defend- 
ant was  Induced,  and  did,  execute  and  de- 
liver a  writing  of  23d  March,  18M,  aet  out 
In  the  declaration,  to  the  plaintiff;  and,  bnt 
for  sold  falae  and  fraudulent  representa- 
tions, this  defendant  avers  that  he  would 
not  have  so  executed  and  so  delivered  the 
aald  writing.  And  the  defendant  avers  that, 
tif  reaaon  of  the  aald  telae  and  fraudulent 


representations  eo  made  as  aforeeald  by  the 
said  plaintiff,  the  consideration  for  the  exe- 
cution of  the  said  writing  and  the  compro- 
mise of  the  suit  therein  mentioned  has  whol- 
ly failed,  and  the  defendant  baa  atutalned 
damagoa  amounting  to  a  large  sum,  to  wit, 
fifties.  15,  and  here  offers  to  set  off  so  much 
thereitf  aa  la  sufficient  to  meet  tbe  demands 
of  the  plaintiff,  and  for  the  rraldae  aAs 
judgmmt  against  the  said  plaintiff.  And 
this  he  la  ready  to  verify.  James  B.  Fowler, 
Unn  ft  Byrne.  DuUn  ft  Hall,  P.  D. 

'%te  of  West  Virginia,  Braz^  County,  to 
wit:  J.  B.  Bakle,  the  defendant  named  in  the 
forgoing  Idea,  being  first  duly  sworn,  upon 
his  oath  says  that  the  facts  and  allegations 
contained  In  tbe  foregoing  plea  are  true;  ex- 
cept so  f  ar  aa  th^  are  therein  stated  to  be 
on  Informsition,  he  believes  tbem  to  be  true. 
J.  B.  Eakle. 

"Taken,  siAiscribed,  and  swwn  to  before 
me,  this  the  13th  day  of  Decnnber,  UM.  0. 
T.  Byrne,  Notary." 

Pleas  Nos.  1  and  2  are  of  about  tiie  same 
Import,  while  No.  8  only  goea  to  tiie  claim  of 
Jack  ft  Carper. 

"Said  special  pleas,  so  tar  as  they  contain 
dtfenae  to  tiie  action,  Ui  efllect  only  amount 
to  the  general  Issue.  And  the  matters  Bought 
to  be  set  np  In  the  said  pleas  aa  defense,  so 
far  as  tl)^  axe  good,  If  anffldently  beaded, 
could  be  given  In  evidence  on  the  pfea  of 
wmassumpalt.  It  la  not  error  to  reject  a 
spedal  pica  aetting  np  matters  la  dtfenae  to 
the  action,  when  the  plea  at  nonaaanmpeit 
Is  filed,  and  the  mattor  ot  defense  of  audi 
plea  may  be  given  In  evidence  under  tbe. 
plea  of  nmuusumpslt'*  Hale  t.  Land  Co.,  11 
W.  Va.  229.  286;  BaUroad  Co.  v.  lAffertys,  14 
Grat  478;  Ballnid  Co.  v.  Ptdly,  Id.  454. 
"When  fraud  Is  Intended  to  be  set  np  as  a 
defense.  It  may  be  gltea  In  evidence  under  the 
general  Issue  In  assumpsit."  2  Sannd.  PL  & 
Bv.  top  page  26,  Bide  page  527.  Becoupment 
Is  said  to  be  "that  right  of  the  defendant  In 
the  same  action  to  claim  damages  from  the 
plaintiff,  either  becauae  he  has  not  compiled 
with  s<»ne  cross  obligation  of  the  contra^  up- 
on which  he  sues,  or  because  be  has  violated 
some  duty  which  the  law  Imposes  upm  him  In 
the  making  or  performance  of  that  contract*' 
McAllister  V.  Reab,  4  Wend.  488;  Id.,  8  Wend. 
108;  Allaire  Works  v.  Onion.  10  Baib.  66, 
and  other  cases  dted.  "In  Bngland,  as  well 
as  in  some  of  ttie  United  States,  the  prindples 
of  recoupment,  as  defined  by  us,  have  been 
recognized  only  in  a  restricted  torm.  ITnda 
the  name  of  reduction  of  damages,  the  de- 
fendant Is  allowed  to  ^w  all  siKdi  vlola- 
tlmu  of  bis  contract  by  the  idalntlfl  as  go  to 
render  the  consideraUon  less  valuable;  but 
he  Is  compelled  to  resort  to  an  independent 
action  for  any  Immediate  or  eonaeqnentlal 
damages  affecting  titin  in  other  respects." 
"Tbe  damages  recouped  must  be  for  a  breach 
of  the  same  contract  npon  which  suit  is 
brought"  Batterman  v.  Pierce.  8  Hill  (N.  T.) 
171;  Spalding  v.  Vandercook,  2^aid.  481; 
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Demlns  t.  K«np,  4  Sudf.  147;  MUes  r. 
Elkln,  10  Ind.  S29.  And  in  Tbe  WellBTlUe  t. 
Oelsse^  8  Ohio  St  S88:  "BeconpmeDt,  how- 
ever, evoi  as  entaiged  In  Its  meanta^ 
modern  usage,  signifying  nothing  more  than 
a  rednctloii  of  damages,  the  right  cannot  bo 
exercised  nnder  a  plea  the  office  <tf  whldi  Is 
to  set  up  a  complete  bar." 

The  defaua  attempted  to  be  set  up  In  this 
cause  goes  to  the  whole  action,  and  alleges 
the  procur^ent  of  the  contract  by  fraud  and 
deceit  which,  If  wdl  proven,  defeats  the  ac- 
tion. A  recoapmoit  of  damages  therefore  Is 
not  applicable,  so  that  the  court  did  not  err  In 
refusing  to  file  the  said  four  special  pleas 
and  set-ofTa,  but  properly  filed  the  set'Ofte  as 
to  the  alleged  mistake.  The  defense  In  this 
case  not  being  based  on  a  TtolSitlon  of  a  cm- 
tract,  but  upon  the  procurement  of  the  cm- 
tract  by  fraud  and  mlsr^nresentatlons,  the 
Bettlemeat  should  not  be  vgeaeiL  except  to 
correct  mistake. 

The  third  assignment  Is  that  "the  oonrt  ens 
ed  In  limiting  the  eridencs  Introduced  by  tb» 
petitions  as  shown  Igr  the  bill  of  exceptions 
No.  8."  The  court  did  not  rar  In  so  limiting 
the  effect  of  said  erklence  so  introduced  as  to 
show  a  mistake  In  the  settlement,  as  alteged 
In  the  notice  of  set'OfCs,  and  so  far  as  thcv 
tend  to  prove  that  J.  B.  Bakle  was  entitled  to 
amount  doe  from  Dillon  Beebtf  s  Son  to  Bakle 
A  OcrfBndaffar. 

Tte  second  ssslgnment  Is  that  "the  court 
erred  In  rejecting  the  evidence  offered  by  the 
petltloDer.  as  ihown  by  bill  of  exceptknu  Now 
4."  The  bni  ot  exceptSons  No.  4  sbows  that 
on  the  trial  defendant  tiered  to  pxore  the 
sevwal  mattVB  of  defense  set  np  In  the 
dal  pleas,  to  the  Introduction  of  aU  of  which 
testimony  plaintiff  objected,  and  the  court 
sustained  the  olnjeotlni,  and  refused  to  ad- 
mit In  evidence  the  sevwal  matters  of  de- 
fense aforesaid.  The  court  erred  hi  rejecting 
any  evidence  offwed  bj  the  awellaut,  as 
shown  In  said  bni  of  exc^ons  No.  4.  In  so 
far  as  sodi,evid«u»  might  tend  to  prove  the 
proenrement  of  the  contract  sued  upon  In  this 
case  by  the  plaintiff  by  false  and  fraudulent 
regvesntaticHis,  as  such  evldmce  was  admis- 
sible under  the  genual  Issue.  It  foUows, 
thevtfMe,  that  4J»  fourth  aaslgnmant  Is  well 
taken,  that  the  court  should  have  set  aside 
the  verdict  of  the.  jury,  and  granted  a  new 
trial.  For  the  reasons  staAed,  the  Judgment 
complained  of  Is  reversed,  and  the  case  re- 
manded for  a  new  trial  to  be  had  therein. 


(«  w.  va.  GO) 

PBIOa  et  aL  V.  OITT  OF  MOUNDSVILLB 
et  al. 

flSqpnnia  Oomt  of  Appeals  of  West  'Hrglnla. 

April  28,  18»7.) 

BaVIBW  OV  APPSAL—CONSTITOTIONAUTT  OF  BtAT> 
OTE— TlTLK  OP  AOT— PaUAOB  OT  AOT. 

L  This  conrt  la  in  dntr  bound  to  tnqolre  Into 
tlie  constitatioDality  <tf  an  act  of  the  le^slature^ 
when  the  question  Is  properly  preteutra  for  its 


2.  If  the  ort^al  title  of  a  bill  Is  mfficlent, 
the  legislatnre  doea  not  Tltiate  the  le^l&tlon  by 
rendering  Bnch  title  more  definite  and  specific 
dnring  the  progress  oC  enactment,  if  the  object 
of  the  bill  is  not  thereby  essentially  changed. 

8.  A  mere  clerical  omission  in  the  journal  of 
either  house  will  not  vitiate  an  act  of  the  legis- 
lature, If  there  la  sufficient  on  the  face  ot  the 
Journal  to  show  substantial  oomplianee  wHh 
eonstltational  requirements. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Marshall  county. 

Bill  by  B.  W.  Price  and  A.  Tomllnson 
against  tbe  city  of  MoundsvUle  and  others. 
Decree  tor  defendants,  and  plwlntiffi  sweaL 
AfiBrmed. 

J.  B.  HcLure,  for  appellants,  Ewlng,  Md- 
vin  &  Bwlng,  for  ivp^ees. 

DBNT,  J.  B.  W.  FKlee  and  A.  Tomllnson, 
dtisens  and  taxpayers  of  the  conn^  of  Mar- 
shall, appeal  from  the  ordn-  of  the  circuit 
court  of  said  comity  dissolving  an  Injunction 
awarded  them  against  the  city  ui  Mounds- 
vUle and  Iti  oflkere.  The  questton  Involved 
la  the  GonsUtuttonaUty  of  the  act  of  tbe  leg- 
islatnre amendatory  to  the  charter  of  said 
dty,  passed  on  tiie  9th  dsy  ol  January,  188S. 
The  objections  to  the  enactment  are:  First, 
that  the  titie  thereof,  as  psssed  by  the  two 
branches  of  the  legislature,  was  so  material- 
ly variant  as  to  make  a  (Ufferent  enactment 
by  each  house,  .and  raider  the  same  Invalid; 
second,  that  tiu  Journal  oi  the  house  does 
not  afflrmatlTely  show  the  Mil  to  have  been 
read  three  times;  third,  that  the  boundaries 
ot  the  dty,  as  set  forth,  ore  not  certain  and 
definite. 

At  the  very  threshold  of  this  case  coma 
up  the  inquiry  as  to  whether  this  court  is 
bound  by  the  enrollmoot  ot  the  bill,  as  an 
absolute  verity,  and  thuef ore  precluded  from 
making  Inquiry  as  to  whether  ooostitotlonal 
reqniremente  have  been  fulfilled  In  Its  oiact- 
meut  The  common  law,  or  Bngllsh  rule, 
which  has  been  followed  by  the  snpreme 
court  of  the  United  States,  as  to  congresslao- 
al  enactmento,  and  many  abite  courts  Is  that 
the  omdlment,  ratification,  and  approval  'of 
an  act  of  the  lawmaking  branch  of  the  gov- 
ernment render  the  same  conclusive  and  un- 
impeachable, and  forever  j^dude  the  Judi- 
ciary from  inquiring  Into  the  procedure  In 
relation  thereto  pitor  to  its  enactment.  In 
England  there  Is  no  written  constitution  con- 
trolling the  legislative  branch  of  the  govern- 
ment, and  the  acts  of  parliament,  being  re- 
garded in  their  nature  as  Judidalr-as  ema- 
nating from  tbe  highest  tribunal  In  the  land, 
—are  placed  on  the  same  footing  and  regard- 
ed with  the  same  veneration  as  the  Judgment 
of  the  courts,  which  caniu>t  be  coUataally 
attacked.  With  regard  to  the  enactmento  of 
omgress,  there  li  no  provision  In  the  ooostl- 
tntioa  ot  tbe  United  States  anthoristng  the 
courte  to  Inquire  Into  their  constitutionality, 
dther  as  to  the  procedure  to  enactment,  or  as 
to  whetha  tbe  subject-matter  of  the  act  con- 
fonns  to  the  eonstitotkm.  ^*nsnrpfttt<%  to 
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the  flnt  place,  as  1b  sometimes  dalmed,  tbe 
smnone  court  of  the  tTnlted  States  invested 
itself  with  aatborlty  to  detennlne  whether 
an  act  oC  congress  contraTened  the  egress 
proTlakms  of  tbe  eonstltntlon;  but  when  It 
came  to  the  qoestion  as  to  whether  the  coort 
shonld  further  usnrp  the  rl^ht  to  go  behind 
the  solemn  authentlcatUm  of  an  act,  and  dfr- 
tramlne  whether.  In  the  enacting  procedore, 
constltntional  reqalrements  had  beea  odh^ed 
to,  the  court  stoj^ed  ^or^  and  held  that 
the  respect  due  to  co^qoal  and  Independent 
divisions  ot  the  government  requires  the  Ju- 
dicial departmmt  to  lely  on  the  solemn  as- 
surance of  the  leglslatlre  and  executive  de- 
partments that  in  the  passage  of  the  act  tbe 
required  constitutional  procedure  bad  been 
fully  compiled  with  In  all  reqiects.  Fldd  v. 
Clark.  14S  U.  8.  649,  12  Sup.  Gt  49&.  The 
constitutioa  of.  this  state  la  not  a  grant  to, 
but  an  express  limitation  vt  the  powers  of, 
the  legislature;  and  whUe  It  divides  the  gov* 
emment  Into  three  co-ordinate  departments 
(the  l^iislattve,  executive,  and  Judicial),  and 
provides  that  they  shall  be  separate  and  dis- 
tinct, 80  that  neither  shall  exercise  the  pow* 
era  properly  belonging  to  either  of  the  others 
(Oourt.  art  S,  S 1),  It  imposes  on  the  Judiciary 
the  duty  of  deciding  the  constitutlonaUty  of 
a  law,  without  limltatioD;  thus  not  only  au- 
thwislng  Inquiry  as  to  whether  the  act  Itself 
is  within  constltutifmal  limitations,  but  also 
an  to  whether  the  same  has  been  enacted  In 
conformity  with  the  eocpress  mandates  o{  tbe 
constttntlon.  There  Is  no  such  comity  be- 
twem  the  separate  departments  oC  the  state 
goTttiunent  as  would  require  submlssluk  to 
tbe  alleged  acts  of  eac^  other  In  vtolatton  tx 
defiance  of  the  exivess  requlrranents  of  the 
constltDtlon.  No  nnconstltntional  enactment 
In  this  state  can  interfere  with  the  rights  of 
private  dtlaens  unless  it  is  sanctltmed  by  all 
three  ot  the  departments  of  the  state  govern- 
ment. The  constitutloD,  as  the  expression 
of  tlie  win  of  tbe  pei^le.  Is  the  SQpreme  law, 
and  it  is  the  duly  of  each  d^aitment  of  the 
state  government  created  it  to  see  that 
It  la  preserved  Inviolate.  Tb^t  comity  Is 
flirt  due  to  It,  and  then  to  each  other.  If 
one  ta  mwe  of  the  departments  of  the  gov- 
ernment can  whcdly  disregard  and  nullify  the 
wholesome  provisions  of  the  conetitutlon,  and 
then  Impregnably  fortify  themselves  behind 
their  own  solemn  authentication,  this  "sol- 
emn authentication"  becomes  a  substitute  for 
the  constttntlcm,  and  the  mere  will  of  the  leg* 
IslatlTe  or  executive  department,  or  both,  be- 
comes the  iriU  ot  ttie  pec^e,  and  the  consti- 
tution Is  as  though  It  never  had  been.  Be- 
ing brought  Into  disreqwct  in  one  feature,  the 
wh<de  thereof  is  liable  to  the  same  disregard 
and  irrafvwaic&  It  is  not  a  case  of  Jealousy 
between  ttie  separate  departments,  but  each 
one,  in  all  Its  acts,  should  be  ever  ready  to 
dialleoge  the  most  careful  scrutiny  and  In- 
vestigation Into  its  strict  alliance  and  loy- 
alty to  tbe  s^rlt  and  letter  of  tbe  instrument 
which  gives  it  existence  and  dotlua  it  with 


power.  A  different  rule  prevails  In  oOier 
states,  dependent  upon  tbe  provisions  of  the 
various  constitutions  as  construed  "by  their 
courts  of  last  resort  Bee  Cfurr  v.  Coke,  116 
N.  O.  228,  22  S.  B.  16,  Where  the  question  Is 
fully  discussed,  with  an  elaborate  note.  In  47 
Am.  St  Bep.  801,  814.  To  the  converse,  see 
Spangl»  V.  Jacoby,  14  IlL  297;  also,  58  Am. 
Dec.  671,  and  elaborate  note.  The  rule  «• 
tabllshed  In  these  latter  authorities  is. that 
"a  bni  duly  enrolled,  authenticated,  and  ap- 
proved Is  presumed  to  have  been  passed  by 
the  legislature  In  ctmformlty  with  the  re-, 
quirements  of  the  constitution,  unless  the  con- 
trary 18  made  to  aflOrmatlvely  appear;  and 
the  proot  furnished  1^  the  Journals  of  the 
two  houses  in  matters  of  procedure  must  be 
<dear  and  conclusive,  to  overcome  this  pre- 
sumption." Tbe  Journals  must  afflrmattvely 
show  the  omission  by  the  legislature  ot  some 
essential  constitutional  requirement,  to  over- 
come the  presumption  of  validity.  Hereto- 
fore this  court  has  followed  this  rule.  Os- 
bum  V.  Staley,  5  W.  Va. 

1.  In  reference  to  the  question  of  title: 
On  examination  of  the  Journals  of  both 
houses,  It  appears  that  the  act  In  controver- 
sy was  introduced  into  the  house  under  the 
title  of  *'HoU8e  Bill  No.  15.  A  bill  to  amend 
and  re-oiact  chapter  4  of  the  Acts  of  1880.** 
And  under  this  number  and  title  It  was  car- 
ried through  the  house.  When  sent  to  the 
senate^  the  tiUe  was  changed  so  as  to  read: 
"An  act  to  amend  and  re-enact  sections  2.  S, 
6,  8,  9. 11,  18, 17,  20,  27,  29,  31,  32,  86,  and  42 
of  chapter  4  of  the  Acts  of  the  Legislature 
of  West  Virginia,  passed  on  the  13th  day  of 
February,  1880,  to  amend  the  charter  of  tbe 
city  of  Moundsville,  and  to  extend  Its  corpo- 
rate Ilmlt8,"-Hittder  which  latter  title  it  was 
carried  through  the  senate,  signed  by  its 
president  and  the  speaker  of  the  house,  ap- 
proved by  the  governor,  and  duly  enrolled. 
Section  30,  art  6,  of  the  constitution,  pro- 
vides that  **no  act  shall  embrace  more  than 
one  object  and  that  shall  be  expressed  in 
the  Utie,"— thus  requiring  every  act  to  have 
a  tlUe  expressive  of  the  object  of  the  blU. 
Section  41  provides  that  each  house  shall 
keep  a  Journal  of  its  proceedings,  and  cause 
the  same  to  be  published  from  time  to  time, 
and  all  bills  and  Joint  resolutions  shall  be 
described  therein  as  well  by  their- title  as  by 
their  number.  The  only  essential  require- 
ment as  to  the  title  is  that  It  shall  racpress 
the  object  of  the  bill,  and  there  is  no  provi- 
sion of  the  constitution  which  Inhibits  the 
legislature,  during  tbe  progress  of  legisla- 
tion, from  changing  the  Umguage  of  the  title 
of  a  bill  so  as  to  render  It  more  definite  and 
specific  without  altering  the  object  thereof. 
In  this  case  the  original  title  comprehended 
everything  that  was  Included  In  the  amend- 
ed title.  Had  it  not  done  so,  there  would 
have  been  some  reasonable  grounds  of  com- 
plaint The  change  was  unnecessary,  yet  it 
afforded  those  Interested  a  larger  Informal 
tion  of  the  proposed  changes  lir~4he  Jawi 
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Hence,  It  was  In  no  seiue  mlsleadlns,  and 
therefore  could  not  invalidate  the  enact- 
ment. If  the  original  title  1b  enfflclent,  the 
le^slature  does  not  vitiate  the  legislation  by 
rendering  each  title  more  epeclflc  during  the 
process  of  enactment,  if  the  object  of  the 
bill  is  not  thereby  essentially  changed. 

2.  In  relation  to  the  failure  to  read  the 
bill  a  second  time:  When  It  came  up  in  the 
house  in  regular  order  for  Its  second  read- 
ing, a  motion  was  made  to  dispense  there- 
witb,  whicb  was  lost.  Several  amendments 
were  offered,  and  one  adopted,  and  It  was 
then  passed  to  its  third  reading.  The  jour- 
nal does  not  say  that  the  bill  was  read  a 
second  time,  but  It  is  plainly  apparent  from 
what  It  does  contain  that  this  is  a  mere  cler- 
ical omission,  which,  In  a  court  of  record, 
would  be  amendable  on  motion.  The  legis- 
lature having  expired,  its  journal  is  Iwyond 
the  power  of  amendment,  as  there  is  no  one 
legally  authorized  to  make  such  amendment 
The  courts  therefore  will  supply  all  clerical 
mistakes  In  such  records,  to  prevent  the  fall- 
are  of  a  solemn  legislative  enactment  by 
mere  clerical  misprision.  The  legislature 
having  fully  compiled  with  the  constitution, 
its  acts  will  not  be  vitiated  by  a  defect  in 
the  journal  which  is  shown  on  the  face 
thereof  to  be  clerical  in  Its  nature;  for  in 
such  case  It  does  not  affirmatively  appear 
that  the  legislature  did  not  conform  to  the 
requirements  of  the  constitution,  but  the  re- 
verse Is  apparent,  though  not  expressed  In 
so  many  words.  If  a  joui^ial  does  not  fur- 
nish the  means  of  amendment,  on  its  face, 
as  to  any  essential  matter  that  may  be  omit- 
ted, then  the  act  would  be  vitiated.  Such 
is  not  this  case,  for  the  second  reading  Is 
apparent  from  the  journal,  though  not  ex- 
pressed in  words.  State  t.  Francis,  26  Kan. 
732. 

3.  In  relation  to  the  boundaries:  The  last 
complaint  is  that  the  act  does  not  make  the 
boundaries  certain  and  definite.  In  what 
respect  plaintiffs  are  injured  by  this  fact  la 
not  made  plain  in  the  bill,  and,  if  not  In- 
jured, they  have  no  right  of  complaint.  The 
boundary,  however,  seems  to  be  precise  and 
certain.  Natural  objects,  such  as  the  Ohio 
river,  Orove  creek,  the  penitentiary  sewer, 
and  various  others,  any  one  of  which  would 
give  a  surveyor  a  permanent  starting  point 
to  locate  all  the  lines  mentioned,  even  if  the 
comers  were  not  marked  and  located  on  the 
ground,  which  is  presumably  the  case.  The 
injunction  in  this  case  was  awarded  for  the 
purpose  of  giving  the  plaintiffs  an  opportu- 
nity to  be  heard  in  this  court  on  the  novel 
questions  presented  by  tbem.  When  the  ap- 
plication was  first  made  to  the  circuit  judge 
for  an  injunction.  Instead  of  passing  on  the 
matter  as  presented  by  the  plaintiffs'  bill,  be 
permitted  the  defendants  to  also  present 
their  answer,  and  then  proceeded  to  adjudi- 
cate the  matter  as  though  it  were  a  motion 
to  dloacdve,  rather  than  an  original  applica- 
Uon,  and  refused  to  award  the  injunction. 


thereby  depriving  the  pUdntlffs  of  tlie  right 
to  appeal  and  have  their  case  heard  and  de- 
termined in  this  court;  and  so  the  injunc- 
tion was  granted  by  one  of  the  judges  of 
this  court,  as  a  matter  of  necessity,  to  se- 
cure plaintiffs  the  right  of  appeaL  There- 
fore the  circuit  court  committed  no  error  In 
immediately  dissolving  the  same,  as  the  ob- 
ject thereof  was  secured.  Tbe  error.  If  any 
was  committed,  was  by  the  judge.  In  allow- 
ing the  defendants  to  appear  and  present 
answers  and  make  defense  before  an  Injunc- 
tion had  been  awarded.  There  is  no  provi- 
sion in  the  law  for  any  such  procedure.  It 
Is  true  that  a  court  or  Judge  may  require 
reasonable  notice  to  be  given  of  the  plaln- 
tifTs  application  before  he  acts  thereon,  but 
he  Is  only  to  be  satisfied  with  the  plalnttlTs 
equity  by  affidavit  or  otherwise  before  he 
acts  thereon;  and  It  is  not  expected  that  he 
shall  have  the  Issues  made  up  on  a  pure  bill 
for  Injunction  on  application,  and  thereby 
deprive  the  applicant  of  all  power  of  appeal 
from  a  decision  on  tbe  merits.  In  other 
words,  on  the  wlglnal  application  he  must 
view  the  case  from  the  standpoint  of  plain- 
tiff's pi^>erB,  and,  if  from  these  he  is  satis- 
fied of  the  equity,  he  grants  the  injuuction, 
and  requires  a  sufficient  bond  to  cover  the 
defendant's  damages,  provided  the  injunc- 
tion should  afterwards  appear  to  have  been 
Illegally  awarded.  When  a  circuit  court  or 
judge  finally  hears  and  determines  a  case  on 
its  merits,  he  should  enter  an  appealable  or- 
der, and  not  one  that  requires  a  party  to  be- 
gin anew  by  application  for  original  process 
to  a  judge  of  this  court  In  this  case,  bow- 
ever,  a  motion  to  dissolve  would  have  raised 
all  the  questions  Involved,  as  they  must  be 
tried  by  the  act  itself  and  the  journal  of  the 
two  houses,  and  the  court  would  judicially 
take  notice  of  both,  as  essentially  dependent 
and  an  answer  was  unnecessarr.  Order  dls- 
solvlnff  Injunction  affirmed. 


(«  -W.  Vo.  S62) 

CRAWFORD  T.  RITOHBT. 

(Supreme  Oonrt  of  Appeals  of  West  Vlr^la. 
April  8,  1807.) 

CAsoBLunon  of  Lkasb— Disoutioh  or  Codbt. 

1.  Where  a  lease  Is  made  on  the  12tli  day  of 

April,  1889,  "for  the  sole  and  oal7  purpose  of 
drilling  aad  operating  for  petroleum  oil  and  ga* 
for  the  term  of  twenty  years,  or  as  long  there- 
after as  oil  or  sob  is  foaod  in  paying  quantitiee," 
and  providing  that  the  lessee  snail  commence  one 
well  on  or  before  the  10th  day  of  May,  1S89, 
and  prosecute  the  same  to  completion,  unavoid- 
able accidents  ezceiited,  and  on  the  2otb  Aaj  of 
October,  1889,  the  time  is  extended  for  sneh 
commencement  of  work  by  written  indorsement 
on  the  lease  to  the  28th  day  of  November,  188d, 
and  nothing  is  done  under  said  lease  for  the  pe- 
riod of  seven  years  from  said  last-named  date, 
the  lessee  is  presumed  to  have  abandoned  the 
said  lease,  and  a  court  of  equity  may  entertain 
a  suit  to  cancel  the  lease  and  qiAet  title. 

2.  A  party  has  not  an  abscdute  right  to  the  In- 
terference of  a  court  of  chancery  to  teUere  him 
against  his  own  act  but  it  is  a  matter  of  sound 
dMcretlon,  to  be  ezerciaed  by  tfap  court  accord- 
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lag  to  its  owD  notion  of  what  Is  reasonable  and 
proper  under  all  the  drcnmstances  of  the  par- 
ticolar  case.  Bckman  T.  Bdunan,  BS  Pa.  St 
268. 

(Syllabus  bj  the  Court) 

Appeal  from  circuit  court,  Harsball  county. 

Bill  by  Robert  Crawford  against  J.  B. 
Bltchey.  From  a  Judgment  austalnlng  a  de- 
murrer to  tbe  bill,  plalntlft  appeals.  Be- 
Tersed. 

Robert  Wblte*  for  appellant.  J.  B.  UcLore, 
tot  appellee; 

McWHOBTSB,  J.  At  tbe  April  rules,  1896, 
Robert  Crawford  filed  his  bill  In  chancery  In 
tbe  drealt  court  of  Marshall  county  against 
J.  B.  Rltcb^,  showing  that  the  plaiutlfl  and 
defendant  «itaed  Into  a  written  contract,  as 
follows: 

"This  lease,  made  this  12th  day  of  April,  A. 
D.  1889,  by  and  between  Robert  Crawford,  of 
Cameron  township,  of  the  county  of  Mar- 
shall  and  state  of  W.  Va.,  of  the  first  part, 
and  J.  B.  Bltchey,  of  West  MIddleton,  Wash- 
ington Co.,  Pram.,  of  the  second  piut,  wlt- 
nessetb:  That  the  said  party  of  the  first 
part.  In  consideration  of  the  stipulations, 
rents,  and  covenants  hereinafter  contained  on 
the  part  of  tbe  said  party  of  the  second  part, 
his  executor,  administrators,  and  assigns,  to 
tw  paid,  kept,  and  performed,  have  granted, 
devised,  and  let  onto  the  said  party  of  tbe 
•econd  part,  bis  executors,  administrators, 
and  assigns,  for  the  sole  and  only  purpose 
of  drilling  and  operating  for  petroleum  oil 
and  gas  for  the  term  of  twenty  years,  or  as 
limg  thereafter  as  oil  or  gas  Is  found  In  pay- 
ing Quantities,  all  that  certain  tract  of  land 
situated  in  Cameron  township,  Marshall  Co., 
and  state  of  West  Va.,  bounded  and  described 
as  follows,  to  wit:  On  the  east  by  lands  of 
Wm.  Woodbum  and  others,  on  tbe  north  by 
lands  of  Samuel  Kettle  and  others,  on  the 
west  by  land  of  Thompson  and  London,  on 
the  sonth  by  lands  of  town  of  Cameron,  con- 
taining two  hundred  and  sixty-four  acres, 
more  or  less,  excepting  and  reserving  there- 
from thirty  rods  around  the  buildings  on  the 
premises,  upon  which  there  shall  be  no  wells 
drilled,  the  boundaries  of  which  shall  be  des- 
ignated and  fixed  by  tbe  party  of  the  first 
part  The  said  second  party  hereby  agrees. 
In  consideration  of  the  said  lease  of  above- 
described  premises,  to  give  said  first  party 
oue-^hth  G6)  of  all  the  oil  or  mineral  pro- 
duced and  saved  from  said  premises,  and  fur- 
ther  agreed  to  give  $300  per  annum  tor  tbe 
gas  from  each  and  every  well  drilled  on  the 
above-described  premises  In  case  the  gas  is 
conducted  and  used  off  the  above-described 
premises;  the  second  party  not  to  unneces- 
sarily disturb  growing  crops  thereon,  or  the 
tenees.  Said  second  party  has  the  right, 
which  Is  hereby  granted  him,  to  enter  upon 
the  above-described  premises  at  any  time,  for 
tbe  purpose  of  mining  or  ncavating,  and  the 
right  of  way  to  and  from  the  place  of  mio- 
ing  or  excavating,  and  the  exdnslve  right  to 


lay  pipe  lines  for  the  purpose  of  conveying 
and  conducting  water,  steam,  gas.  or  oil  over 
and  across  the  said  premises,  and  also  the 
right  to  remove  at  any  time  any  and  all  ma- 
chinery, oil-well  supplies,  or  appurtenances 
of  any  kind  belonging  to  said  second  party. 
The  party  of  the  second  part,  their  heirs  and 
assigns,  further  agree  to  commence  one  well 
in  Cameron  or  Llb^ty  township.  Marshall 
Co.,  West  Va.,  on  or  before  the  10th  day  of 
May,  1889,  and  prosecute  tbe  same  to  com- 
pletion, unavoidable  accidents  excepted.  It 
Is  further  agreed.  If  gas  Is  found  In  suffi- 
cient quantity,  then  first  party  shall  have 
free  gas  (or  dwelling  house  and  store  (test 
wedl  to  be  started  on  above  farm,  as  per  date 
above).  It  is  understood  by  and  between  the 
parties  to  this  agreement  ttiat  all  conditions 
between  the  parties  hereto  'shall  extend  to 
their  heirs,  executors,  and  assigns.  In  wit- 
ness whereof,  we,  the  said  parties  of  the  first 
and  second  part,  have  hereto  set  our  hands 
and  seals,  tbe  day  and  year  above  written. 
Robert  Crawford.  [L.  S.]  J.  B.  Rltcbey. 
[L.S.] 

"Witness:  T.  L.  Davis. 

"Cameron,  West  Va.,  Oct  26th,  1888.  It  is 
agreed  between  the  first  and  second  party  of 
within  contract  that  the  time  for  commence- 
ment of  first  well  in  Liberty  or  Cameron 
township  as  within  mentioned  shall  be  ex- 
tended until  the  20th  day  of  November,  1889. 
and  prosecuted  to  completion  as  stated  In 
lease.  In  witness  whereof,  we  set  our  bands 
and  seals.  Robert  Crawford.  [SeaL]  J.  B. 
Ritcbey.  [Seal.] 

"Witness:  T.  U  Davis." 
—Which  lease  was  duly  sealed,  acknowledg- 
ed, and  recorded  in  the  clerk's  <^ce  of  the 
county  court  of  Marshall  county. 

PlalnUff  charged  In  his  said  bill  that  it 
was  the  purpose,  understanding,  and  inten- 
tion between  the  said  parties  to  tbe  contract 
that  the  real  estate  therein  described  was  to 
be  used  for  the  production  of  oil  and  gas.  If 
any  could  be  found,  and  that  It  was  the  pur- 
pose, understanding,  and  Intention  of  the 
said  parties.  In  entering  Into  the  said  con- 
tract, that  the  said  defendant  should  proceed 
to  develop  the  said  property  as  to  said  pro- 
ductions; and  It  was  agreed  thereby  that  a 
test  well  should  be  started  on  the  said  farm 
before  the  10th  of-  May,  1889,  for  the  purpose 
of  such  development  thereon.  Plaintiff  far- 
ther shows  that  such  development  of  such 
property  was  the  reason  for  his  entering  into 
the  said  contract  with  the  said  defendant, 
and  that  said  lease  or  contract  constituted  a 
grant  of  the  said  property  to  the  said  defend- 
ant to  bore,  drill,  or  mine  for  oil  or  gas  on 
the  said  [Kt>perty,  and  that  it  was  tbe  duty 
of  the  said  defendant  to  have  proceeded 
within  a  reasonable  time,  as  the  plaintiff 
charges  as  aforesaid,  to  develop  whatever 
kind  of  oil  or  gas  might  be  In  said  prop- 
erty at  the  time  named,  and  further  charges 
that  the  said  defendant  has  not  in  any  shape 
or  form  developed  or  attempted  to  develoa 
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the  aald  property,  or  nerer  endeaTwed  to 
find  any  oil  or  gas  thereon,  and  distinctly 
cbargea  that  tlie  said  defendant  lias  utterly 
(ailed  to  wen  commence  the  said  test  well 
situated  on  said  farm  or  property,  aa  It  was 
provided  1^  said  contract  Issned  to.  Plain- 
tUt  fortlier  charges  that  tiie  material  con- 
sideration of  his  entering  into  the  said  con- 
tract was  tlie  derelopment  of  whatever  oil  or 
gae  may  have  been  in  or  upon  aald  property 
within  a  reasonaMe  tlm^  and  that  the  pro- 
▼Islon  aa  to  such  test  wdl  thweon  was  for 
that  reason  and  purpose.  He  charged  that 
onder  said  contract  it  was  the  duty  ct  said 
defendant  to  commence  and  complete  such 
test  well,  and  therefore  prayed  that  the  con- 
tract be  set  aside,  and  dedared  null  and 
Told,  and  fw  gmeral  or  special  relief,  etc; 
On  the  10th  day  of  September.  1896,  the  bill 
was  demurred  to,  and  the  court  sustained  the 
demurrer.  The  plaintiff  asked  leave  to  file 
an  amaided  bill,  which  was  granted,  and  it 
was  filed,  wherein  he  dnrges.  In  addition  to 
the  allegations  in  the  original  MU,  the  fol- 
lowing allegattons:  "That  be  demanded  oC 
and  requested  the  defendant  to  proceed  to  de< 
velop  said  property,  and  to  carry  out  the 
pnrposee,  undoitaking,  and  intentions  before 
referred  to  between  the  parties;  but  said  de- 
fendant never  in  any  way  respected  said  de- 
mands and  requests.  Tet  said  plalntUF 
charges  that  said  defendant  has  In  no  way 
performed  or  attraapted  to  porfwm  his  duty 
In  tills  regard,  and  that  defendant  is  not 
now,  nor  has  he  been  dnce  the  date  of  said 
cmttract;  nor  was  he  then,  a  citisen  or  reid- 
dent  of  the  state  <tf  West  Virginia,  and  that 
there  is  and  can  be  no  way  to  ascertain  dam- 
ages which  could  be  zecorond  at  law  by  rea- 
son of  the  acts  of  the  said  defendant  in  con- 
nection with  said  contract^  or  by  reason  of 
the  failure  and  neglect  of  the  d^oidant  here- 
inbtfore  set  ont  in  any  way,  or  either  of 
them;  that  tlwre  is  no^  and  has  not  hem, 
any  marlrat  value  which  the  measure  at 
mtb  damages  could  be  ascertained  at  law; 
that  in  fact  the  plaintiff  has  in  this  matter  no 
real  compensatory  remedy  at  law;  that  plain- 
tiff is  by  reason  of  said  contract  and  ot  the 
premises  aforesaid  injured;  that  he  Is  pre- 
vented and  delayed  in  the  enjoyment  ot  said 
property,  and  partlcukirly  in  its  develc^ment 
for  gas  and  oil;  that  his  right  and  use  to  the 
enjoyment  of  said  property,  particularly  In 
the  developing  of  oil  and  gas  in  or  upon  said 
land  by  himself  or  through  others,  Is,  by  rea- 
son of  the  premises  afwesald,  affected,  re- 
tarded, fiijnred,  and  bedouded;  and  that  gae 
and  oil  Is  being  now,  and  has  for  a  long  time 
past  beoi,  developed  In  and  upni  the  lands 
near  and  in  the  region  of  the  said  land  de- 
scribed in  said  contract;  which,  reason  of 
the  premises  afwesaid,  tlie  devdopment  of 
said  land  la  not  only  bnpeded  by  said  con- 
tract, and  the  said  conduct  and  ne^ect  afore- 
said ot  said  dtfendant  with  reference  fliere- 
to,  but  In  fact  the  dev^pment  of  aald  terri- 
tory tax  oU  and  gas  has  thereby  been  pre- 


vented; that  neither  plahitlff  nor  defendant 
has  assigned  or  transferred  any  rl^t  or 
rights  that  eiliier  may  have  liad  nndor  said 
contract  Plaintiff  prays  ttiat  the  said  J.  B. 
Kltchey  may  be  made  defendant  to  this 
amended  bill,  and  required  to  answw  the 
same;  that  the  rights  of  said  Bitchy  under 
and  by  virtue  of  said  omtraet  may  be  de- 
clared by  this  court  to  cease  and  be  at  an 
end,  and  that  thus  the  tfalntlff  may  be  fully 
enabled  to  use  and  enjoy  his  aaM  pn^erty. 
to  develop  the  same  for  oU  and  gas,  or  ei- 
ther, or  have  the  same  develiq^  wlthoat  let 
or  hindrance  1^  the  defendant  or  taif  one 
for  said  defendant,  and  for  such  other  relief, 
either  general  or  special,  aa  the  nature  of  the 
case  lequiittB,"  ete.,r-to  which  amended  Ull 
the  d^mdant  also  demurred,  and  the  court 
Bostalned  the  demurrer,  and  dlemlaaed  the 
bill,  with  costs. 

The  first  assignment  is  that  the  court  erred 
in  sustaining  the  denurrer  to  the  original 
Un,  and  the  aecond,  in  sustaining  the  demur- 
rer to  the  amended  bin,  and  dlsmlBBlng  the 
same.  This  was  a  contract  made  April  12, 
1889,  and,  Its  terms,  flie  lessee  was  to  be> 
gin  a  wen  on  or  before  the  lOOi-ct  Hay,  188B, 
less  than  a  month  from  the  date  of  the  lease, 
and  jffosecote  the  same  to  comidetion,  on- 
aroldaUe  accidents  excepted.  Nottiing  was 
paid  for  this  lease,  and  nothing  to  be  paid  If 
no  oil  or  gas  was  found.  On  the  26th  of  Oc- 
tober of  the  same  year,  It  ir»  further  agreed 
1^  writing  on  the  lease,  and  signed  by  the 
parties,  that  the  time  for  so  conunaiclng  the 
first  well  ahonld  be,  and  was  thereby,  ex- 
tended to  November  28, 1889,  and  to  be  i«ose- 
cuted  to  eomplethm  as  stated  In  the  lease.  It 
would  seem  from  this  indorsement  that  the 
parties  both  understood  that  dtfendant  had  no 
right  evoi  at  that  date  to  proceed  under  the 
lease,  wltiiont  the  consent  of  pUUatifl.  It 
was  the  duty  of  defendant  to  bc^  Us  wwlc 
at  the  time  qtedfled,  and  to  complete  It  In  a 
reasonable  time.  The  amended  Mil  aU^pes 
that  gaa  and  oU  have  been  devd<9ed  in  and 
upon  other  lands  near  to  and  in  the  re^on  of 
the  leased  premises,  and  were  at  the  time  of 
the  flltaig  of  the  amended  bill  being  so  de- 
veloped; and  that,  reason  of  the  said  coo- 
tract  (tf  lease,  he  has  not  only  beai  Impeded  In, 
but  prevented  from,  developing  bis  said  terri- 
tory, alle^ig  that  he  is  Injured  thereby,  that 
his  title  is  bedonded,  and  that  be  has  no  ade-- 
quate  rauedy  at  law;  he  cannot  have  his 
action  of  ejectmwt,  he  being  In  poesessiw; 
and  there  Is  no  way  of  ascertaining  the  meas- 
ure of  damages.  The  defendant  has  no  vest- 
ed title,  and  has  aband<med  the  lease,  never 
having  done  anything  und«r  the  lease  after  a 
lapse  of  about  ^ht  years,  nils  on  the  the- 
ory that  the  allegations  of  the  amended  bUl 
are  true,  which,  by  his  demurrer,  the  defend- 
ant admits.  Oil  Oo.  v.  Fretts,  1S2  Fa.  8t 
4S1,  2S  Ati.  782.  A  vested  tide  oannot  or- 
dburily  be  lost  by  abandonment  in  a  less  time 
than  that  fixed  by  the  stetnte  <tf  llmltatlms, 
unless  there  Is  satisfactory  qniaf^ofjui^^l 
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tiaa  to  abandon.  A  lease  of  a  rl^t  to  mine 
tor  oil,  etc.,  stands  on  different  groond.  Hie 
ti^  iB  Inchoate,  and  for  pnxpoees  of  explora- 
tion only  nntU  oil  fs  found.  If  It  Is  not  found, 
no  estate  vests  In  the  lessee,  and  bis  title, 
irhateTer  It  Is,  ends  when  the  nnsuccessful 
search  Is  abandoned.  If  oil  Is  found,  then  the 
right  to  produce  becomes  a  vested  right,  and 
the  lessee  will  be  protected  In  ezeitislng  It  In 
acc<Hxlance  with  ttu  terms  and  conditions  at 
his  contract 

If  defoidant  had  possession  under  the  terms 
of  his  cotttzact,  and  developed  gas  and  oil,  or 
either,  he  would  have  had  rested  rights,  at 
which  he  could  not  hare  been  ousted  or  de- 
TBstod;  but  the  lease  being  "for  the  sole  and 
only  porpoBe  ot  drilling  and  operating  for 
petrolenm  oU  and  gas,  for  the  term  of  twenty 
years,  or  as  long  thereafter  aa  oil  or  gas  is 
found  In  paying  Quantities,"  and  providing 
that  he  shall  commence  within  a  month  in  the 
first  instance,  and  afterwards  a  few  months, 
whoi  It  is  by  consmt  renewed  and  extoided 
from  October  28  to  November  28,  iSBQ,  to  be- 
gin the  woA,  he  must  be  preaomed  to  have 
atMndoned  it  In  the  case  of  Iron  Co.  v. 
Trout,  8&  Va.  807,  2  S.  B.  713,  the  court  says: 
"The  lease  was  for  a  term  of  twenty  yeais; 
yet,  lotHdnc  to  its  nature  and  object,  it  cannot 
be  omtoided  that  the  lessees  had  the  option 
to  "WQik.  not  to  work  the  ore  mines  for  an 
Indefinite  time,  and  thus  convert  what  was 
deaSgned  to  yield  a  handsome  dally  Income  to 
the  leMKKS  Into  a  mm  barren  Incumbrance  on 
his  landr-A  dood  on  his  title,  an  Incubus  and 
a  mBBBd^  which  would  oppreaa  him,  and  de- 
st»j  Hie  marketable  Talne  of  big  land.  No 
leaM  itf  land  tor  a  rent,  for  a  return  to  the 
laadOard  out  ttf  the  land  which  passes,  can  be 
coostnied  to  be  intended  to  enable  the  tenant 
mar*^  to  hM  the  lease  for  purposes  ot  qmcn* 
latlon,  wltboDt  ^aSng  and  perfMrntng  in  cod- 
nsctton  therewith  what  the  lease  contemplat- 
ed. Such  a  amstroctlon  would.  Indeed,  make 
sU  BQch  contracts  a  mare  for  the  entrapment 
and  Injury  of  the  unwary  landowner.  A  man 
buying  and  paying  for  land  may  do  with  It 
what  be  likes,— work  it,  or  let  it  Ue  Idle. 
Bnt  a  tuant  to  whom  land  passes  for  a  sped- 
fled  purpose  lias  no  sndi  discretion.  He  must 
poform  what  he  stipulated  to  do;  and.  If  he 
has  obtained  the  lease  by  miar^resentatlon 
and  ftand,  tbe  lesaoi  may  have  It  rescinded  In 
equity."  It  Is  true  there  Is  no  allegation  hi 
the  bill  that  the  lease  was  procured  by  fraud, 
bat  when  nothing  has  been  done  under  the 
contract  for  the  period  of  nea^  eight  years, 
wben  it  was  stipulated  therein  for  work  to  be 
oommdiced  within  one  mmth  from  the  date 
of  the  contract,  the  presumption  is  that  the 
leasee  has  abaxiiaoned  the  lease;  and.  if  such 
abandoned  lease  interferes  with  and  hinders 
the  development  of  the  leased  premises  and 
eidoyment  thereof,  a  court  <^  equity  may 
entertain  a  suit  to  caned  lease  and  quiet  tifl& 
Bdanan  t.  Bckman,  65  Pa.  St  269:  "A  man 
has  not  an  absolnte  right  to  the  Interferoice 
ot  a  court  of  duucery  to  idiers  him  of  his 


voluntary  ac^  but  It  Is  a  matter  of  sound  dis- 
cretion, to  be  exercised  by  the  court,  according 
to  its  own  notion  of  what  Is  reasonable  and 
proper,  under  all  the  drcumstances  of  the  par- 
ticular case."  The  court  erred  in  sustaining 
the  demurrer  to  pbUnttfTs  amraded  bill,  and 
dismissing  same.  The  decree  complained 
is  therefore  reversed,  and  cause  remand<>d  tor 
further  proceedings  to  be  had  *h'*y^*p. 


(4S  W.  Va.  242) 
SHANK  et  aL  T.  TOWN  OF  RAVENS- 
WOOD. 

(Sopreme  Court  ot  Appeals  of  West  Tirghiia. 
March  81,  1887.) 

ArasAL— Onbotioxs  Waivbd — ^TOWH  BonHBABIBB 
— Fbtitio^  fob  Chahqb— Juxi&diotion  or 

TOWy  C00KCII>— COLLATBBJJ.  ATTACK. 

1.  If  a  plea  be  rejected,  and  no  exception  is 
made,  it  will  not  be  considered  In  this  court 

2.  duty  of  a  town  ooundl  under  seetlon 
48,  c  47,  Code  1891,  to  submit  the  question  of 
a  change  of  iMandazy  to  a  T0t&  Is  mandatoiT> 
not  mlnlHterial  or  discretionary,  U  such  petition 
■s  It  prescribes  is  presented. 

8.  In  the  case  of  au  Inferior  court,  board,  or 
body,  required  to  keep  b  record,  the  facts  es- 
■entlal  to  give  It  Jaitsdiction  must  appear  in 
its  proceedingB,  else  ita  action  will  be  void  and 
c^>en  to  attack  eollaterallv;  but.  If  its  record 
•tate  each  facts.  Its  jnrudietion  will  not  be 
open  to  attack,  nor  can  sadti  facts  be  disproven 
in  a  collateral  proceeding,  nor  will  any  error  ap- 
pearing therein  affect  its  action. 

(SyllabuB  by  the  Court.) 

Error  to  circuit  court,  Jackson  county. 

Application  by  0.  O.  Sliank  and  others  for 
a  writ  of  mandamus  against  the  town  of 
Bavenswood.  From  a  Judgment  awarding 
the  writ,  the  town  brings  error.  Affirmed. 

N.  a  Frickltt  and  a  B.  Hogg,  for  plaln- 
tlfl  in  error.  W.  A.  Parsons  and  a  L. 
■Kown,  for  defendants  In  olor. 

BRANNON.  J.  a  a  Shank  and  others, 
xmder  section  48;  e.  47,  Oode  1891,  presented 
to  the  ooundl  ot  the  town  of  Bavenswood  a 
petition  asking  a  dunge  in  the  <»iporate 
limits  ot  the  town,  aa  therein  spedfled,  and 
tliat  a  vote  be  had  thereon,  which  petition 
was  disallowed  and  rejected  by  the  oonndL 
Thereupon  Shank  and  others  obtained  from 
the  drcnlt  court  ot  Jackson  a  mandamus  nisi 
to  compel  the  council  to  entertain  said  peti- 
tion, and  order  a  vote  ot  the  people  upon  the ' 
diange  ot  town  limits  as  therdn  propos- 
ed; and  the  case  ended  In  a  final  Judgmoit 
awarding  a  peremptory  mandamus  compel- 
ling the  coundl  so  to  do,  and  the  town  sued 
out  a  writ  ot  error. 

A  plea  was  tendered  to  the  writ  ot  manda- 
mus nid,  setting  up  in  bar  of  It,  as  res  ju- 
dicata, a  judgment  quashing  a  former  man- 
damua  nisi  between  the  parties;  bnt  we  can- 
not consider  this  plea,  <a  the  matter  it  sets 
up  as  res  judicata,  because  It  is  not  made 
part  of  tbB  record  by  bill  ot  ezce^vtlon  or  or- 
dw  of  the  court,  nor  Is  there  any  exception 
to  the  courtfs  action  on  It  Hn^es  v.  From, 
41  W.  Ta.  446,  4B%  28  8.  B.         Feny  r. 
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Horn.  2Q  W.  Va.  881.  I  think  that,  U  one 
except  on  the  record  to  the  r^ecUon  (tf  a 
plea,  that  will  make  It  a  i>art  of  the  record, 
without  order  or  bQl  of  exertion,  as  section 
0,  c.  131,  Code,  says  he  may  have  the  boie- 
llt  of  any  oror  a^ipearing  on  the  record  with- 
out excepting;  that  la,  without  tbs  formal 
blU  once  reaulred.  Danks  r.  Bodeheavw, 
28  W.  Va.  287.  Bat  there  mast  be  an  scep- 
tlon  noted,  dae  the  rejection  of  the  plea  will 
be  waived.  If  the  complaint  Is  that  a  plea 
was  Improperly  allowed,  the  record  must 
show  that  It  was  objected  to;  and  that  la 
snfladent  wlthont  formal  bin,  under  Perry  t. 
Horn,  supra,  and  Bank  r.  Klmbolands,  18 
W.  Va.  667;  Ollmer  t.  Bydenstiicker,  42  W. 
Va.  68,  M  a  B.  606. 

The  petition  of  Shanks  was  presented  to 
the  conndl  first,  and  at  the  same  meeting  a 
petition  at  Leonard  and  others,  asking  a 
vote  on  a  diange  of  boondary;  covering  all 
the  turitory  included  In  the  Shanks  petition, 
and  some  additional  territory.  It  was  thne- 
fore  a  different  propcwition.  The  Shanks  pe- 
tition was  disallowed,  and  afterwards,  at  the 
same  meeting,  the  Leonard  petition  enter- 
tained, and  a  vote  ordered  upon  It  It  Is 
argued  that  the  cooncil  had  the  right  to  se- 
lect whlcb  petition  It  would  entertain.  Hie 
Shanks  petition  was  first  In  time.  What 
waa  the  duty  of  coundl?  To  order  a  vote 
upm  It  The  statute  (section  48,  c.  47,  Ood^ 
Is  not  directory,  but  mandatory.  When  a 
petition  such  as  It  prescribes  comes  before  a 
council,  It  baa  the  right  sb  a  preliminary 
or  jurisdk^onal  question,  to  see  tiiat  five  per- 
sons who  are  freeholders  have  signed  It  and 
that  they  are  freeholders,  and  that  it  sets 
forth  with  BUffldent  deflnlteness  tiie  propos- 
ed <Aange;  but  If  It  Is  Budi  a  petition  as 
the  law  then,  as  the  law  says  "the 

council  shall  thereupon  order  a  vole,"  it  must 
do  BO,  This  Is  the  mandatory  language,— to 
be  h^  mandatory  because  tliere  Is  no  ques- 
tion bnt  that  the  Intention  Is  to  give  the  peo- 
ple, on  the  motion  of  five  f^holders,  oppor- 
tunity to  pass  upon  the  diange  proposed. 
Great  public  Interest  convenience,  and  wel- 
fare are  generally  involved  In  such  proceed- 
ing, and  snrtiy  It  was  never  Intended  to  put 
It  In  the  power  <tf  council  to  lay  a  veto  upon 
the  public  ri^t  and  power  Involving  self- 
govemment  AH  that  Is  required,  or  Intend- 
ed to  be  required,  to  call  Into  activity  this 
right  of  the  people,  Is  such  a  petition.  Thrae- 
fore  mandamus  Ues.  Bnt  It  Is  said  there 
were  two  competing  propositions,  and  the 
council  could  dtiay  this  until  the  other  should 
be  put  But  It  was  abBolutely  rejected,  and 
as  It  had  cmue  first  soA  had  presented  the 
subject-matter  of  a  Change  of  boundary,  Ibe 
second  should  be  delayed,  rather  than  the 
first  In  fact  as  this  Shanks  petition  first 
set  the  powsra  of  the  eonndl  In  motion,  I 
think  the  council  had  the  power,  and  was 
undtt  the  duty,  to  delay  the  other,  because 
tiis  matter  oC  anotliar  change  was  pending. 


I  will  not  say  the  first  superseded  this  Leon- 
ard potion,  but  surely  suspended  it  until 
after  the  end  of  the  proceeding  upon  the 
Shanks  petition.  Two  clashing  proceedings 
and  two  votes  could  not  go  on  at  the  same 
time.  It  Is  argued  here  that  this  seeond  or 
Leonard  petition  could  have  no  force  as  a 
reason  tor  rejecting  the  Shanks  petition,  be- 
cause only  three  ot  the  five  persons  signing 
It  were  freeholders.  The  record  of  the  coun- 
cil declara  that  all  five  were  freeholders, 
while  the  facts  agreed  show  that  only  three 
were.  This  raises  an  important  question. 
Can  we  ovothrow  the  fact  stated  In  the  or- 
der of  the  coundl,  or  Is  It  ooncSusive  on  the 
fact  it  states?  That  fact  (that  is,  that  five 
frediolders  signed)  Is  a  jurisdictional  fact 
without  which  the  council  could  not  act  In 
tiie  case  of  a  court  of  Infwlor  jurisdiction, 
and  certainly  In  the  case  of  a  town  coundl 
acting  under  this  act,  all  facts  necessary  to 
give  jurisdiction  or  power  to  act  must  ap- 
pesr  on  the  face  of  the  proceeding;  and  the 
record  cannot  preserve  mere  silence  on  It 
as  may  the  record  <rf  a  court  of  general  ju* 
risdldlon.  Mayer  v.  Adams,  27  W.  Va.  314 
As  the  record  states  this  fact^  Is  it  eondu- 
Blve  against  this  attadc,— a  collateral  attaekt 
Of  course.  It  could  be  dwled  on  the  Leon- 
ard petition  proceeding,  but  this  Is  a  collat- 
eral attack  made  under  this  mandamus.  It 
seems  settled  that  where  the  facts  essoitial 
to  0ve  jurisdiction  to  an  Inferior  c»-  special 
tribunal  ot  limited  authority  are  shown  by 
Its  record,  the  same  presumption  prevaila  in 
flavor  of  Its  jurisdiction  as  prevails  In  favor 
of  the  jurisdiction  of  supralor  courts  of  gen- 
eral jurisdlctiim,  and  the  statement  of  juris- 
dictional facts  cannot  be  denied  upon  a  cot- 
lateral  attadc,  nor  win  Its  tfaln  errors  affect 
it  12  Am.  &  Bug.  "Bnc.  Xmw,  p.  274;  B^elow 
astop.  86;  1  Herm.  Bstop.  Bes  Jud.  405;  Van 
Fleet  OoU.  Attack,  6SB;  Uorrow  v.  Weed. 
88  Am.  Dec  122;  1  Blade,  Jndgm.  |  287. 
Cannot  attack  coUatoally  proceedings  of  d^ 
to  annex  traritny.  City  of  Torre  Haute  v. 
Beach,  06  Ind.  148;  Knho  v.  City  of  Port 
Townsend  (Wash.)  41  Pac  928.  An  infmor 
court  or  tribunal  of  limited  jurisdictlcm  must 
dedde  on  Its  jurisdiction,  or  power  to  act 
In  the  matt»;  and,  when  its  jurisdiction  de- 
pends on  a  fsct  wUdi  It  la  required  to  as- 
certain before  ading,  the  dedslim  Is  hdd 
cmduslve,  if  that  fact  ^ntears  In  its  rec- 
ord. Wells,  Jnr,  1  81.  Facts  necessary  to 
be  shown  of  record  by  an  inferior  tribunal 
are  those  facts  only  wlthont  which  It  has  no 
power  to  act  12  Am.  ft  Bng.  Bine.  Law,  p. 
274^  note  2.  It  Is  objected  that  the  Shanks 
petition  does  not  give  definite  boundary.  It 
seems  very  definite  In  detail,— suffldently  dtf- 
Inlte  for  a  deed  or  a  declaration  In  ejectment 
In  such  a  matter  as  this,  they  need  not  be 
BO  cwtaio,  and  are  treated  with  more  liberal- 
ity tiian  deeds.  Hamilton  v.  McNeil,  18  Orat 
860;  Douglass  v.  Town  of  Harrlsvllla,  9  W. 
Va.  188.  Judgment  affirmed. 
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(Stipnme  Ooort  of  Appeals  of  WmA  Vliglnla. 

April  24.  1S97J 
tdcaxBB— Valioitt— Hboolatiox  or  JxTmanxim 
CoHMBKCB— Sals  op  Cioarbttib— 

Okioinal  Paceaobs. 

1.  Cigarettes  manufactared  in  anotlier  state, 
and  imported  into  this  state  in  the  orisinal  pack- 
age, may  be  sold  in  such  origiDalpackage;  and 
the  act  of  the  legislature  of  West  Virginia  passed 
Febroar;  21,  1885,  ameDdin^  and  re-enacting 
the  Code,  §  66,  bo  as  to  provide  that  a  certain 
license  fee  shall  be  paid  for  selling  cigarettes  at 
retail,  so  far  as  It  applies  to  dgarettes  so  import- 
ed and  sold  by  the  importer  la  West  Virginia, 
ifl  not  an  exercise  of  the  police  power  of  the  state, 
but  a  regulation  of  Interstate  commerce,  and 
therefore  void. 

2.  Where  cigarettes  are  manafactnred  In  a 
nster  state,  and  placed  In  paper  boxes  for  con- 
Tenience  of  transportation  and  sale,  and  such 
boxes  are  providea  with  a  proper  label,- giving 
the  name  of  the  cigarettes,  the  cantlon  notice, 
the  number  of  the  factory,  the  number  of  the 
revenue  district,  the  name  of  the  state  in  which 
they  are  manufactured,  and  the  proper  internal 
revenae  stamp,  duly  canceled,  is  pasted  acrou 
the  end  of  snch  padiage  so  as  to  seal  the  same, 
in  accordance  with  the  requirements  of  the  act 
of  congress  and  the  internal  revenue  laws  gov- 
erning the  packing,  shipment,  and  sale  of  ciga- 
rettes, such  paper  box  must  be  regarded  as  an 
original  rackage:  and  Its  character  will  not  be 
changed  oy  its  being  placed,  with  other  boxes 
of  the  same  kind,  in  a  wooden  box  for  lUpment. 

fS.vllabus  by  the  Court.) 

Error  to  circuit  court,  Ohio  county. 

Charles  Goetze  was  convicted  of  Belllog  cig- 
arettes without  a  license.  The  circuit  court 
rerersed  the  Judgment,  and  the  state  brtnga 
error.  Affirmed. 

John  A.  Howard  and  T.  S.  IUlf7.  Atty.  Oen., 
for  the  State.  S.  G.  Smith  and  W.  W.  Fnl- 
l«r»  for  defendant  In  error. 

BNGLXSH,  P.  On  the  8d  of  September, 
1886,  OharteB  Ooetee  was  Indicted  In  the 
criminal  court  of  Ohio  county  for  selling 
without  a  licoise  paper^wrai^er  cigarettes. 
In  Tlolatlon  of  chapter  11  of  the  Acta  of  1896. 
On  the  18th  day  of  November,  18K>,  the  de- 
fendant was  tried  upon  said  Indictment;  co& 
Tlcted,  and  Judgment  entered  i^alnst  him 
tar  the  parment  of  a  fine  of  910  and  costa 
of  prosecution.  The  defendant  obtained  a 
writ  of  error  to  the  circuit  court  of  Ohio 
coan^,  and  on  the  2Bd  <a  June,  1896.  the 
drcnlt  court  rCfTOsed  the  Judgment  of  said 
criminal  court,  and  held  that  the  act  of  the 
legislature  referred  to  was  unconstltatlona], 
and  dismissed  the  prosecution  against  the 
defendant.  It  appears  from  the  record  that 
the  def«idant  admits  the  sale  as  charged  in 
the  Indictment,  but  contends  that  he  had  a 
right  to  make  such  sale,  for  the  reason  that 
the  act  referred  to  Interfered  with  Interstate 
commerce,  and  was  therefore  unconstitutlon- 
aL  From  the  Ju^rment  of  the  circuit  court 
the  state  of  West  Virginia  applied  for  and 
obtained  this  writ  of  error,  assigning  the  fol- 
lowing  errors:  First,  tliat  the  circuit  court 
erred  In  holding  that  the  act  of  the  legisla- 
ture referred  to  Is  unconstitutional,  and-  b7 
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reaami  th«re<tf  tte  defsndant  was  not  gsOtr 
M  charged  and  eonvlcted  la  the  crlmittal 
court;  secondly,  that  Ui«  drcnlt  ooart  erred 
In  setting  aside,  reversing,  and  annnUlng  the 
judgment  of  the  criminal  court,  and  dismiss- 
Ing  the  proeecQti<m,— contending  that.  If  the 
criminal  conrt  had  erred  In  Its  Judgment,  all 
the  circuit  court  could  do  would  be  to  reverse 
the  Judgment  at  the  court  below  and  send 
the  case  bade  for  a  new  trlaL 

The  facts  of  this  case,  as  appears  from  tbs 
record  and  the  agreement  of  oonnsd,  are 
tiiat  the  defmdant,  Charles  Qoeta^'  was  oa 
August  31,  1895,  doing  business  as  a  druggist 
in  the  dty  of  Wheelli^,  Ohio  county,  W.  Va. 
and  that  he  purchased  from  the  American 
Tobacco  Company  (a  oorporatlon  organized 
under  the  laws  of  the  state  ot  New  Jen^. 
having  a  tectory  for  the  manufacture  oi 
cigarettes  In  the  state  of  New  York  and  in 
other  stetes,  but  laving  nose  In  the  state 
of  West  Virginia)  a  oonalgnmoit  of  cigar- 
ettes, which  were  packed  in  a  la^  wooden 
box,  which  box  contained  a  nunber  of  small- 
er paper  boxes,  each  of  which  paper  boxes 
contained  10  cigarettes,  which  cigarettes 
were  known  as  "Sweet  Gapiual''  and  "Vli^ 
glnla  Brlghts,"  tlie  names  being  tadorsed  <n 
the  packages,  and  the  proper  revenue  stamp 
affixed  thereto;  that  the  packages  of  dgar- 
ettes were  not  unpacked  from  the  woodev 
case,  except  as  they  wMe  handed  ont  'to  pur 
chaswB  In  tbe  pajwr  pack^es  of  ten  abov 
described;  that  on  the  SLst  d^  of  August 
1886,  the  defendant  sold  to  one  WUUam  Bel 
two  of  said  paper  pa<AagM,  at  his  drug  store 
aforesaid,  taking  the  same^  at  tim  time  of 
sale,  from  said  large  box. 

It  Is  disclosed  by  the  teBtlmony  and  admis- 
sions of  counsel  that  the  defendant  purchas- 
ed the  dgarettes  in  question  from  the  Ameri- 
can Tobacco  Company,  a  New  Jersey  corpo- 
ration doing  buslnesB  in  New  Toric,  and  that 
said  cigarettes  were  packed  In  boxes,  eacb 
containing  ten,  which  boxes  were  properly 
Indorsed  and  stamped  as  required  by  law. 
and  that  said  paper  boxes,  for  convenience  of 
shlpmuit.  were  packed  In  a  wooden  box,  and 
shipped  therein  directly  from  the  American 
3>orbacco  Company  In  New  York,  to  the  de- 
fendant, in  the  dty  of  Whedlng,  and  after 
the  wooden  box  was  opened  said  cigarettes 
were  sold  In  the  p^er  boxes  as  they  came 
tnm  thB  factory,  each  coatalolng  ten,  and 
not  one  cigarette  at  a  time,  as  other  dgars 
are  sold  by  retail.  In  other  words,  they  wm 
sold  by  the  box,  and  not  by  the  cigarette. 
Were  they  sold  by  the  original  package,  or 
should  the  defendant  have  sold  the  entire 
cimtente  of  the  wooden  box.  without  4^en- 
Ing  the  same,  in  order  to  constltnte  the  sal* 
by  the  wlginal  pack^?  We  cannot  say  the 
wooden  box  constituted  the  orl^nal  package^ 
any  more  than  we  would  say.  If  these  paper 
boxes  had  been  wrapped  In  tiilck  paper  and 
tied  with  twine,  or  packed  In  a  barrel,  for 
convenlcaice  In  dipping,  that  the  paper  par* 
eel  or  the  barrd  should  be  coiuiderecL.Uui . 
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ortfliial  packac*.  Am  the  cigarettes  came 
from  tbe  bonds  of  tbe  manufacturer,  they 
were  In  paper  boxes,  each  containing  ten, 
for  the  conyenlence  of  their  customers;  and, 
whether  they  sold  one  box  or  a  thousand, 
these  paper  boxes  must  be  regarded  as  orig- 
inal packages.  These  paclcagei.  as  before 
stated,  had  upon  them  tbe  label  giving  the 
name  of  the  cigarettes,  the  caution  notice, 
the  number  of  the  factory,  the  number  of  the 
reraniie  district,  the  name  of  the  state  in 
which  thej  were  manufactured,  the  name 
of  tbe  mtnufacturer,  and  the  internal  rer- 
anw  stamp  for  ten  dgarettea,  duly  canceled, 
pasted  across  the  end  of  each  package,  so 
as  to  seal  the  same,  in  accordance  with  the 
requirements  of  tbe  Act  of  congress  and  the 
internal  rOTenoe  laws  governing  the  pack- 
ing, shlpmoit.  and  sale  of  cigarettes,  all  of 
which  Is  required  by  law  to  constltnte  a 
package  of  cigarettes  ready  for  shipment 
and  sale;  and,  when  these  things  are  done, 
the  package  may  be  regarded  as  an  original 
package.  None  of  tliis  indorsement  or  stamp- 
ing Is  required  to  be  placed  upon  the  pine 
bu  or  barrel  or  paper  parc^  In  which 
these  padcages  might  be  shipped,  and  open- 
ing the  box,  barrel,  or  parcel  for  the  purpose 
of  taking  out  tbe  paper  boxes  cannot  be 
considered  as  breaking  the  original  package. 
These  packages  are,  moreover,  required  to  be 
pot  up  In  this  parttcnlar  manner  by  the  act 
of  congress,  and  a  penalty  Is  prescribed  for 
a  faUure  so  to  do.  Rev.  8t  |  8882,  contains 
the  following  provision,  to  wit:  'TbMt  every 
manufacturer  of  cigarettes  shall  put  up  all 
the  dgaiattsa  that  be  either  manufactures 
or  has  made  for  him,  and  sells  or  removes 
for  consumption  or  we,  in  packages  or  par* 
eels,  containing  ten,  twenty,  fifty,  or  one  hun- 
dred cigarettes  each,  and  shall  securely  affix 
to  each  of  said  paduges  or  parcels  a  snit- 
able  stamp  denoting  the  tax  thereon,  and 
Shan  properly  cancel  tbe  same  prior  to  such 
■ala  or  ranoval  for  c<Hunmptlon  or  use  nn- 
der  sikA  regulations  as  the  commissioner  of 
internal  revenue  shall  prescribe."  And  sec- 
tion 8881  ot  said  Revised  Statutes,  on  the 
same  subject,  provides  that  "he  shall  neither 
sell  nor  oOor  for  sale  any  tobacco,  snnlf,  or 
dgars,  except  In  original  or  full  packages, 
as  tbe  lav  requires  the  same  to  be  prepared 
sad  put  up  hj  tbe  manufacturer  for  sale,  w 
for  removal  for  sale  or  consumption,  and 
cept  such  packages  of  tobacco,  snuff  and  ci- 
gars  as  bear  the  manufacturer's  label  <w 
caution  notice  and  his  l^al  marks  and 
brands  and  genuine  Internal  revenue  stamps 
which  bad  never  bem  used." 

This  must  be  regarded  as  a  federal  ques- 
tion, and  In  consequence  we  must  look  to 
tbe  federal  decisions  tor  precedents  which 
shall  control  our  conclusion.  The  Identical 
questloa  presented  In  this  case  was  passed 
upon  In  the  United  States  circuit  court  for 
tbe  district  of  West  Vliidnla  In  Re  Minor, 
raporte^  In  60  Fed.  2SS,  and  It  was  there 
held  that  "tbe  act  of  West  Tlrgbila  <Feb. 


1895)  amending  and  re-enacting  Code,  c  82. 
1  60,  so  as  to  provide  that  a  certain  license 
fee  shall  be  paid  for  selling  cigarettes  at  re* 
tall,  BO  far  as  It  applies  to  cigarettes  im- 
ported from  another  state  and  sold'  by  the 
importer  in  West  Yirginla  In  the  original 
package,  and  to -cigarettes  manufactured  In 
another  state,  and  by  the  manufactnm  a&ax 
into  West  Virginia  In  the  original  package 
for  sale  by  the  i^nt  of  tbe  manufacturer, 
and  BO  sold  la  such  package  by  such  agent. 
Is  not  an  exerdse  of  the  police  power  of  tbe 
state,  but  a  regulation  of  Interstate  com- 
merce, and  therefore  void."  Gtoft,  J.,  In  his 
opinion  in  that  case,  on  page  235,  says: 
"The  rule  now  well  established  Is  clearly 
stated  by  Mr.  Justice  Field  in  Bowman  t. 
Railroad  Co.,  12S  U.  S.  465,  507,  8  Sup.  Ct 
069,  1066,  In  these  words:  'Where  tbe  sub- 
ject upon  which  congress  can  act  under  Its 
commercial  power  is  local  in  Its  nature  or 
sphere  of  operations,  such  as  harbor  pilot- 
age, the  improvement  of  harbors,  the  estab- 
lishments of  beacmis  and  buoys  to  guide  ves- 
sels In  and  out  ot  port,  tbe  construction  of 
bridges  over  navigable  rivers,  erection  of 
waUs,  piers,  and  docks,  and  the  like,  which 
can  be  pn^rly  regulated  only  by  special 
provisions  adapted  to  their  localities,  the 
state  can  act  until  congress  Interferes  and 
supersedes  its  authority;  but  where  the  sub- 
ject is  national  In  Its  character,  and  admits 
and  requires  uniformity  of  regulation  af- 
fecting alike  all  the  states,  such  as  trans- 
portation between  tbe  states,  including  the 
importation  of  goods  from  one  state  Into  an- 
oOier,  congress  can  alone  act  iq)on  and  pro- 
vide the  needed  regnlatlons.*  It  follows  that 
if  congress  has  not  legislated  on  any  apeetal 
subject  relating  to  commerce,  and  tbe  enact- 
ments of  a  state  regai^Ung  tbe  same  axe 
questioned,  the  only  mattw  to  be  deter- 
mined by  the  courts  Is,  does  tbe  state  l^ilsla- 
tion  complained  of  amount  to  a  r^^ulation 
of  commerce?  If  so^  It  Is  nneonstltatlinuU 
sad  void."  Judge  G<^  In  his  opinion,  also 
says:  '^le  argummt  submitted  by  counsel 
tor  the  state,  th^  the  letfslati(m  1^  Ttrtne 
of  which  the  petitioner  was  anested  is  but 
the  proper  exercise  the  state  of  ite  poUee 
power,  is,  I  think,  without  merit.  Tbat 
which  does  not  bdoug  to  commerce  may  be 
regulated  by  the  state,  imder  Its  p(dlce  pow- 
er, but  that  wlilch  does  belong  to  commerce 
falls  within  tbe  exclusive  control  of  the 
United  Stetes.  Tbls  act  of  tbe  West  Tlr- 
ginia  legislature  inhibits  the  sale  1^  the 
petitioner  (unless  h«  Ibcst  pays  a  tax  for  tbe 
privilege  so  to  do)  of  tbe  wiglnal  iwckages 
of  (dgarettes  Imparted  by  him  Into  the  state 
of  West  Virginia  from  tbe  state  of  New 
York  while  they  are  still  articles  ot  com- 
merce, and  this  demonstrates  by  tbe  avthoil* 
ties  I  have  referred  to  tbat  It  Is  not  a  proper 
use  of  tbe  iwUce  power.**  In  the  case  of 
Lelsy  V.  Hardin,  reported  In  185  U.  8. 100^  ID 
Sup.  Ot  681.  wbi<di  was  taken  to  the  su- 
preme court  ol  tbe  tTnlted-States  fsom  tb( 
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state  of  lowft,  tiM  tynAlnu  reads  aa  foDowfl: 
"A  statute  of  a  stete  mnhtbltliiff  tbe  sals  of 
any  intoxicating  llqnois  ezcspt  for  phaxmsp 
centtcal  parposea,  medldnal,  chemical,  or 
sacramental  purposes,  and  under  a  license 
from  a  county  court  of  a  state.  Is,  as  applied 
to  a  sale  by  the  Importer,  and  In  tbs  orlglnsl 
packages  or  kegs,  uqbroken  and  unopened, 
of  such  liquors  manufactured  In  and  brought 
from  anothw  state,  nnconstltntlcHial  and 
▼old,  as  repugnant  to  the  clause  of  the  con- 
stitution granting  to  congress  the  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  serexal  states."  In  that  case  the 
znarstaal  of  the  <Atj  of  Ejeoknk,  under  the 
statute  of  the  stete,  had  seized  a  number  of 
barxels  of  beer,  and  11  sealed  cases  of  Deer, 
vtaieh  had  been  manufactured  by  Letsy  & 
Oo.  In  the  steto  ot  lUbuds,  each  of  which 
k^s  or  barrels  bad  placed  upon  It  over 
the  plug  in  the  opmlng  of  each  keg  a  ITnlted 
Stetes  Interral  revenue  stamp  of  the  district 
In  which  Peorta  la  situated.  Said  cases  wrae 
Bubstantlany  made  wood,-  each  one  ctf 
them  containing  24  Quart  bottles  of  beer, 
ea^  bottle  of  bear  corked,  and  the  cork 
faat^ed  In  with  a  metalUc  cap  sealed  and 
covered  with  tin  foil,  and  each  case  was 
sealed  with  a  metallic  seal  Tliat  said  beer 
In  an  Hi  the  said  kegs  and  cases  was  mann- 
fiictnred  and  put  up  Into  said  kegs  and 
cases  by  the  manufacturers,  Lelsy  &  Co., 
and  to  open  said  cases  the  metalUc  seals  had 
to  be  broken.  Hint  the  property  above  de- 
scribed was  transported  by  Lelsy  9c  Co.  from 
Peoria,  IlL,  by  rail,  to  Keokuk,  Iowa,  In  said 
sealed  kegs  and  cases,  and  was  offered  fw 
sale  by  John  Lelsy,  a  resldoit  of  KetAmk, 
Iowa,  who  was  agent  for  JMvy  &  Oa,  In  the 
original  keg  and  sealed  case,  as  manufao* 
tared  and  put  up  by  Lelsy  &  Oo.,  and  trans- 
ported by  them  into  the  stete  of  Iowa.  An 
action  of  replevin  was  brought  against  said 
marshal  to  recover  said  property,  which  was 
decided  to  the  stete  court  In  fitvor  of  the 
plaintur,  which  decision  was  affirmed  by  the 
supreme  eoart  of  Iowa,  and  was  then  taken 
to  the  supreme  court  of  the  United  Stetes, 
where  the  opinion  of  the  court  was  delivered 
by  Jnstlee  Matthews,  who,  after  going  into 
an  flcchaustlve  review  of  the  subject,  and 
dtlng  numerous  anthorltleB  In  support  of  bis 
position,  concluded  as  follows:  Tnie  plaln- 
tifb  In  am  are  dttaens  of  Illinois,  are  not 
l^umnadsts,  and  have  no  pomjt,  but  Import 
Into  Iowa  beer,  which  they  sen  to  orl^nal 
packages  as  described.  Under  our  decision 
In  Bowman  v.  Ballway  Ga,  123  U.  S.  GOT,  8 
Sup.  Ot  88^  they  had  the  right  to  Import 
this  beer  tote  ttaat  stete;  and.  In  the  view 
which  we  have  expressed,  they  had  the  right 
to  stfl  It,  by  whleb  act  alone  it  would  be- 
come mingled  to  the  eommon  mara  of  [urop- 
erty  withto  the  stete  Up  to  that  potot  of 
time,  we  bold  that,  to  the  absence  at  con- 
gressional permission  to  do  so,  the  state  had 
no  power  to  Interfere,  by  ensure  or  any  oth- 
er action,  to  prohibition  of  Impcwtetion  and 


sale  by  the  foreign  or  nonrealdsnt  Importer. 
Whatever  our  Indivldnal  vlem  may  be  as  to 
toe  dcfletorious  dsngerons  qnaUUes  ot  par- 
ticular articles,  we  cannot  hold  that  any  ar- 
ticles which  congress  recognlsM  as  snbjecte 
of  interstate  commerce  are  not  such,  or  that 
whatever  are  thus  recognised  can  be  con- 
trolled by  stete  laws  amounting  to  regula- 
tions, while  they  retato  that  character,  al- 
fliough  at  the  same  time,  If  dlrecUy  danger 
ons  to  themselves,  the  state  may  take  as/pro- 
priate  measures  to  guard  against  Injury  be- 
fore It  obtatos  comitete  JuzistteUmi  over 
thorn.  To  concede  to  a  state  the  power  to 
exclude,  directly  or  Indirectly,  artldes  so 
situated,  without  cimgresslmul  permission, 
Is  to  concede  to  a  majority  of  the  people  oC 
a  steto,  represented  to  the  stete  leglslatore, 
the  power  to  regulate  commercial  intesv 
course  between  the  stetes,  by  determining 
what  shall  be  its  subjects,  iriien  that  power 
was  dlaUnctly  granted  to  be  exerdsed  by  toe 
people^  ot  the  United  States  represented  to 
congress,  and  its  possession  by  the  latter 
was  considered  essential  to  that  more  pw- 
fect  union  wbldi  the  eonstltotlon  was  adopt- 
ed to  create."  This  qnestlfto  has  frequently 
been  before  the  courts  of  the  dlflemt  stetes 
and  the  supreme  court  of  the  United  States, 
and  other  cases  might  be  dted  in  full  accord 
wlto  toa  dedslons  we  have  qaoMU  bnt  It-is 
regarded  as  mmecessaiy  tor  ths  determina- 
tion of  tlM  case  -we  are  now  considering. 
Having  arrived  at  the  coniflnston  that  the 
packages  of  cigarettes  sold  by  the  d^mdant 
in  this  case  were  original  packages,  and  the 
evidence  showing  that  they  wwe  sold  as 
they  came  from  the  manufacturer,  without 
being  tmkra,  my  conclusion  is  tliat.the  act 
of  February  21, 1806,  was  not  an  exerdse  of 
the  police  power  of  the  stet^  so  tor  as  it  ap- 
plies to  the  tocte  shown  by  ths  testimony 
to  this  caus^  but  a  regnlatl<m  of  toterstete 
conuierce,  add  therefore  void;  and  tbe  crim- 
inal court  erred  to  overruling  the  defend- 
ants demurrer  to  the  evidence,  and  entering 
Judgment  against  him.  Tbe  Ju^ment  of  the 
drcnlt  court  is  toeref ore  affirmed. 


(tt  w.  T«.  m) 
WALLI8  V.  NBALB  et  sL 

(Snpzeme  Court  of  Appeals  of  West  Tbglida. 

April  28,  18970^ 

PUBOBASS  VOR  WaRD— FSRSONU.  lUBIUVr  OS 
OUARDIAK. 

1.  Where  a  gua^.-dlan,  hi  ponnance  of  the  re* 
quest  in  writing  of  hts  ward,  porchaees  for  her 
a  horse,  and  eiecntea  his  notes  aa  guardian  for 
the  porchaae  money,  and  she  accepts  and  oaea 
the  horse  tor  sereral  reais,  and  flnally  trades 
It  for  a  horse  and  eon,  which  she  afterwards 
sells,  and  rsoelveB  the  proceeds,  although  the 
guardian,  by  executing  such  note,  becomes  per- 
Bonally  liable  for  the  purchase  money,  this  fact 
does  not  relieve  the  estate  of  the  ward  from  lia- 
bility for  said  purchase  money. 

2.  If  a  third  party  pay  said  purchase  monar 
for  said  ward,  and  takes  up  said  notes,  ana, 
said  gnardlan  having  rerignea,  sidd  third  party 

is  appointed  gnardlan  for  the  ward  tB~ite  bmbI  _ 
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and  stead  of  nk)  fonnv  guardian,  be  wfO  be 

entitied  to  ezedit  in  the  MttleiMnt  ot  hb  ac- 
covntB  tor  the  amoonti  m>  paid  fax  hi*  ward, 
the  bendit  of  which  was  receiTed      andi  vatd. 
(SrUftbna  bj  the  Gonrt) 

Appeal  from  (drcult  court,  Mason  coimty. 

BlU  by  Sallle  A.  Wallls  against  B.  L.  Neale 
and  W.  K.  Oonn.  Decree  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Tomllnson  &  WU^,  for  appelant.  J.  B. 
Menager  and  W.  R.  Ounn,  for  appelleea. 

BNOIilSH,  J.  On  the  first  Monday  In 
March.  1895,  SalUe  A.  WaUls  filed  her  bill  In 
the  drcult  court  of  Mason  comity  against 
B.  li.  Neale,  Iwr  guardian,  and  William  R. 
Ounn,  seeking  thereby  to  surcharge  and  fal- 
sity the  account  of  said  Neale  as  her  guard* 
Ian.  The  bill  alleges:  That  one  J.  D.  Witb- 
ers  was  ai^lnted,  qualified,  and  gave  bond 
as  her  guardian,  and  served  as  such  until 
July  7,  1892,  when  he  resigned,  and  the  de- 
fendant B.  L.  Neale  was  appointed  such 
guardian  In  the  room  and  stead  of  said  Wlth- 
eta.  That  on  July  7,  1892,  said  Neale  quali- 
fied as  her  guardian,  and  gave  bond  as  such, 
with  the  defendant  WiUlam  K.  Ounn  as  his 
surety  thereon.   Tha.t  on  NoTembn'  15,  1893, 

she  intermarried  with    Wallis,  her 

maiden  name  being  Salll^  A.  Colw^.  That 
on  January  8,  1894,  said  B.  Ij.  Neale.  as  her 
guardian,  made  a  settlement  of  his  accounts 
as  such  guardian  before  John  B.  Seller,  one 
of  the  ctHnmlssloners  of  accounts  of  Mason 
county,  wherein  he  chai^^  gainst  the  plain- 
tUTs  estate  one  note  and  intwest  paid  F.  J. 
Jones,  $123,  which  she  alleges  waa  an  Im- 
proper charge  against  her  or  her  estate. 
That  neither  she  ncx  her  estate  ever  owed 
such  a  note  or  any  interest  thereon,  and 
therefore  said  item  was  improperly  allowed 
by  said  commissioner,  and  that  said  credit 
should  be  deducted  from  said  settlement. 
And  the  plaintiff  designates  the  following 
items  as  improper  credits  to  said  B.  L.  Neale 
as  ber  guardian,  to  wit:  65  cents  as  of  March 
6,  1882;  16  as  of  May  25,  1892;  $14.48  as  of 
December  28,  1892;  $13.88,  date  not  giroi; 
duebill  to  F.  J.  Jones  for  $10.  That  the 
amount  found  due  said  guardian,  marked 
"Amount  dne  guardian  and  to  balance,  $196.- 
80,"  Is  illegal  and  Improper.  That  said 
guardian  had  no  authtwlty  to  tuTolre  her  es- 
tate In  debt  to  exceed  the  income  theretrcmi 
In  any  one  year,  and  that  the  said  sum  of 
$196.96  was  improperly  charged  against  her 
estate,  and  should  be  Btri<^en  from  said  set- 
tlement made  by  said  commissioner  on  Jan- 
uary 8,  1894.  That  said  settlement  was  con- 
firmed by  the  county  court  on  April  3,  1894, 
and  ordered  to  be  recorded,  and  a  certified 
copy  thereof  is  exhibited.  That  on  Decem- 
ber 7,  1894,  said  E.  L.  Neale,  as  guardian  for 
plaintiff,  made  a  second  settlement  of  his  ac- 
counts as  such  guardian  before  John  B.  Bel- 
>r,  a  commissioner  of  the  county  court  of 
Biason  county,  wherein  said  guardian  was 
allowed  the  foUowiug  cxedSH:   "By  amount 


due  guardian  at  last  settlement,  $196.96;  In- 
terest on  same,  $10.36,"— which  snms  plaintiO 
alleges  were  illegal  and  Improper  credits  al- 
lowed said  guardian,  and  that  neither  of  said 
items  is  properly  allowed  as  a  credit  to  said 
guardian  in  said  settlement,  and  that  said 
Items  should  be  stricken  out.  Tliat  the  item 
In  said  settlement,  "Amount  to  balance  and 
due  guardian,  $29.80,"  Is  improper,  and 
should  not  haTe  been  allowed  or  charged  In 
Hiid  settlement,  and  should  be  stricken  there- 
from. That  the  said  settlement  of  Decem- 
ber 7,  1894,  made  by  her  said  guardian.  B.  Ij. 
Neale,  containing  the  chai^ges  and  credits 
above  complained  of,  was  confirmed  by  the 
county  court  of  Mason  county  on  January  8, 
1895,  and  ordered  to  be  recorded,  a  certified 
copy  of  which  settlement  and  the  order  of 
confirmation  was  ezhlUted.  Tb&i  the  de- 
fendant W.  R.  Ounn  was  and  la  the  surety  of 
B.  L.  Neale  on  his  bond  as  plaintiff's  guard- 
ian, a  certified  of  which  bond  was  exhibited. 
The  plaintiff  further  alleges  that  she  was  21 

years  of  age  on  the  day  of  Noranlw, 

1894,  and  is  therefwe  entitled  to  the  posses- 
sion and  control  of  her  estate,  both  real  and 
personal,  and  that  there  is  Justly  due  he^ 
from  her  said  guardian  the  sum  of  $207.30. 
She  therefore  prays  that  the  credits  and 
charges  above  set  forth  may  be  stricken 
from  the  said  settlements,  and  each  of  them, 
and  that  the  said  B.  L.  Neale  be  required  to 
pay  to  i^alntiff  any  sum  found  due  her;  that 
the  order  confirming  said  settlements  be  set 
aside  and  annulled  as  to  the  Items  therein 
set  toTth,  and  that  said  settlemoits  of  ac- 
count be  surcharged  and  falsified  as  to  the 
items  alrave  set  forth;  that  the  court  decree 
to  her  the  sum  due  her  from  b«  said  guard- 
ian, against  said  guardian  and  W.  R.  Ounn, 
the  surety  on  said  guardian's  bond,  and  that 
the  case  be  referred  to  a  commissioner  to 
make  a  true  and  final  settlement  of  the 
guardianship  acconnts  of  said  £.  !<.  Neale: 
and  tor  general  relief.  On  the  9th  day  of 
May,  1895,  the  defendant  B.  L.  Neale  de- 
murred to  the  plaintiff's  Ull,  which  demurrer 
was  overruled  by  the  court,  and  thereupw 
said  Neale  tendered  bis  separate  answer  to 
the  plaintifTs  bill,  which  waa  ordered  to  be 
filed,  and  the  plaintiff  replied  goierally  there- 
to, said  defendant  by  his  answer  putting  In 
issue  ail  the  material  allegations  ot  tbe  plalo- 
tlCTs  bill,  and  the  cause  waa  referred  to  H. 
R.  Howard,  one  of  the  commtasloners  of  the 
court,  to  settle  the  account  of  said  B.  L. 
Neale  as  guardian  of  the  plaintiff,  Sallie  A. 
WalUs  (nee  Otrtwell),  and  to  take,  atate,  and 
report  an  account  of  all  the  money  and  sp- 
orty that  bad  come  Into  the  hands  of  said 
guardian  by  virtue  ot  his  appointment  as 
such.  Several  depositions  were  taken  before 
said  commissioner,  and  on  the  1st  day  of  Au- 
gust, 1895,  said  Commissioner  Howard  re- 
turned his,  report,  in  which  he  found  that 
said  guardian  tmd  overpaid  his  ward  the  sum 
of  $8.95.  The  plalnUff.  Sallle  A.  Wallls,  ex- 
cited to  said  report— Flrst^Jsecanse  the  com* 
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mlsBlootf  allowed,  the  note  of  $100  given  by  a 
former  fnardian  of  plaintiff  for  a  horse,  to- 
other with  IntereBt  thereon,  as  a  charge 
against  plaintiff's  estate,  and  said  defendant 
B.  L.  Neale  was  allowed  a  credit  therefor; 
secondly,  because  said  commissioner  allowed 
said  guardian  credit  for  a  daebUl  given  1^ 
plaintiff's  former  guardian,  together  with  in- 
terest thereon;  third,  because  said  commis- 
sioner allowed  said  guardian  for  an  account 
of  Neale  Bros.,  and  for  looking  after  the 
real  estate  of  his  said  ward;  fourth,  because 
said  commissioner  allowed  said  guardian  a 
greater  price  for  hauling  than  he  charged  In 
bis  settlement,  surcharged  and  falsified  In 
this  case,— and  asked  that  all  the  evidence 
taken  in  the  case  and  all  Touchers  filed  be- 
fore said  commissioner  be  certified  to  the  cir- 
cuit court  of  Mason  county.  On  the  11th 
day  of  February,  1806,  the  cause  was  finally 
heard,  and  the  coort  overruled  said  ezcep- 
tloda,  and  sustained  said  report,  except  as  to 
the  balance  due  said  B.  L.  Neale  from  Sallie 
A.  Wallls,  which  balance  amounted  to  the 
sum  of  $8.96  as  shown  by  said  report,  which 
was  thereby  disallowed*  and  to  that  extent 
said  report  waa  cwrected,  and  it  was  furthw 
decreed  that  the  plaintiff  take  nothing  by  her 
bill,  and  that  each  party  sluuld  pay  their 
own  costs;  and  from  this  decree  Sallie  A. 
WaUls  ap^ed  for  and  obtained  this  appeal, 
and  assigned  the  f<^owlng  errors,  to  wit: 
"(1)  Tbe  court  erred  in  sustaining  tbB  report 
of  tbe  commissioner,  H.  B.  Howard.  (2)  The 
court  erred  In  overrnllng  plaintiff's  exceptions 
to  said  commlaidcsier'B  report  (fi)  Tbe  court 
erred  In  oitolng  the  decree  oC  Vebrnaxy  11, 
1896." 

These  assIgimientB  m^  be  constdOTed  to- 
gether. It  aK>eaTB,  from  the  testimony  in  the 
case,  that  J.  D.  Wlth^  waa  appointed  giMLrd- 
ian  for  the  appelant  in  December,  1886;  that 
she  owned  a  tract  ot  land  containing  150 
acres,  about  30  of  which  were  under  cnltlva- 
tton;  that  said  Wltbera  lived  near  this  tract 
of  land,  and  looked  after  Its  management  and 
cultfvation  for  bia  ward,  but  made  no  settle- 
ment of  his  account  as  such  guardian;  that  on 
the  7th  day  of  July,  1892,  said  J.  D.  Withers 
resigned  his  guardianship  of  said  ward,  and 
tbe  defendant  B.  L.  Neale  was  appointed  her 
guardian  in  tbe  room  and  stead  of  said  Wlth- 
em;  and  that  said  Neale  rec^ved  nothing 
beloni^ug  to  the  estate  of  said  ward  from 
said  Withers,  but  proceeded  at  once  to  con- 
trol and  cultiTate  said  tract  of  land.  On  the 
nth  day  of  March,  1890,  J.  D.  Withers,  who 
was  then  guardian  of  the  appellant.  In  pur- 
suance of  her  written  request,  purchased  for 
bis  said  ward  from  F.  J.  Jones  a  horse,  for  the 
consideration  of  $110,  executing  his  note  as  of 
that  date  to  said  F.  J.  Jones,  payable  six 
months  after  date,  for  $100,  with  Interest 
from  date,  which  note  was  signed,  "J.  D. 
Witbfrs,  Guardian  for  Sallie  A.  Colw^,"  end 
on  tbe  same  day  executed  a  dneblll  for  $10  to 
■aid  F.  J.  Jones,  signed  In  tbe  same  way. 
Both  ittd  note  and  dueblll  woe  oecuted  Ukc 


the  horse  purchased  by  said  guardian,  and 
Bald  Withers  In  his  deposition  states  that  be 
never  paid  either  of  them.  It  appears,  how- 
ever, from  tbe  testimony  In  the  cause,  tliat 
said  note  toe  $100  and  duebiU  for  $10  were  as- 
signed by  F.  J.  Jones  to  Neale  Bros.,  and 
were  paid  by  the  defendant  B.  L.  Neale  before 
his  appointment  as  guardian  for  the  appellant 
It  further  appears,  from  the  testimony,  that 
the  horse  pvchased  as  aforesaid  by  Withers 
went  Into  tiie  possession  of  the  said  ward, 
and  was  used  by  her  tor  several  years,  and 
was  finally  traded  off  by  her  for  a  horse  and 
colt,  and  which  she  sold  for  $60.  As  we  have 
seen,  these  two  Items  of  $100  and  $10,  the 
purchase  money  for  said  borse,  which  were 
allowed  said  B.  L.  Neale,  gtiardian  for  the  ap- 
pellant, as  a  credit  In  tbe  settlement  of  his 
account,  together  with  the  accrued  interest 
thereon,  f<mD  the  basis  irf  the  two  first  ex- 
ceptions to  Commissioner  Howard's  report 
Now,  while  It  Is  true  that  transactions  be- 
tween guardian  and  ward  and  other  persons 
connected  by  peculiarly  confidential  relatioDS 
are  looked  upon  with  Jealousy,  and  If  im- 
proper advantage  Is  taken  ot  the  influence  be- 
longing to  tbe  relation  the  transaction  will  be 
invalidated,  yet  in  this  instance  It  appears 
that  the  horse  in  question  was  purchased  for 
the  ward  in  pursuance  ot  hex  request  In  writ- 
ing, and  that  in  making  the  purchase.  With- 
ers, the  guardian,  bad  a  due  regard  for  his 
ward's  condition  In  life,  and  could  not  be  con- 
sidered as  hSTlng  exceeded  his  duty  as  a 
careful  guardian  of  his  ward's  interest  In 
supplying  her  with  snch  necessaries  as  her 
condition  In  life  demanded.  It  is  true  the 
note  and  dueblU  executed  by  him  as  guardian 
did  not  bind  his  ward's  estate  In  law,  bat  it  is 
shown  by  tbe  testimony  that  she  received  and 
enjoyed  the  use  of  the  horse  that  was  pur- 
chased at  her  request  by  bear  guardian,  and 
that  eubseqnently,  after  arriving  at  the  age 
of  21  years,  alie  traded  It  for  anoth«  horse 
and  colt,  which  she  sold,  and  received  the> 
proceeds.  Can  we  regard  this  conduct  on 
her  part  In  any  other  light  than  that  of  having 
ratified  the  action  of  her  guardian  in  making 
such  purchase? 

Schouler,  in  hla  work  on  Domestic  Rela- 
tions, In  section  435,  thus  states  the  law  on 
this  point:  "It  seems  settled  that  silence  for 
an  unreasonable  time,  taken  In  connection 
with  other  facts,  such  as  using  tbe  property 
purchased,  retaining  possession  of  ft  selling 
or  mortgaging  It,  or  In  any  way  oonverting  It 
to  the  Infant  purchaser's  own  ns^  would  be 
sufficient  ratification  to  bind  the  Infant  after 
■reaching  manhood,  as  where  a  minor  bov^ht 
a  yoke  of  oxea,  for  which  he  gave  bis  note, 
and  after  arriving  at  full  age  converted  the 
oxen  to  his  own  use  and  received  the  avails. 
Mere  lapse  of  time.  It  Is  true,  will  not  usually 
amount  to  confirmation,  unless  the  complete 
bar  of  limitations  is  fulfilled.  But  a  brief 
lapse  of  time,  In  connection  with  other  cir- 
cumstances, making  the  Infant's  posUton  in- 
equitable if  be  means  Iat^g?ft^%MDi@# 
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amonnt  to  conflrmatlon."  Woemer,  in  bis 
reoent  work  od  the  American  Law  ot  Guard- 
ianship (section  67,  p.  187),  says:  "It  Is  an 
old  and  familiar  doctrine  that  Infants  and 
other  persons  under  dlsabllltT-  to  contract  are 
bound  neTcrtheless  for  necessaries  to  the  ex- 
tent of  thedr  reasonable  value  to  thoee  who 
famish  them  by  reason  of  the  need  or  at  the 
request  of  the  Infant;  but  if  furnished  at  the 
Instance  or  request  of  another,  axKib  as  a  pa>- 
rent,  friend,  ot  guardian,  the  Infant  Is  not 
boond,  unless  both  the  father  and  the  guard- 
ian refuse  to  support  the  child.  For  necee* 
earles  so  furnished  by  a  guardian  he  wlU  be 
reimbursed  out  of  the  ward's  estate.  •  *  * 
So,  \frhere  the  contract  of  the  gnardlan  was 
entered  Into  at  the  request  of  the  ward,  and 
ratified  by  him  after  majt^ty.  the  gnardlan 
win  be  allowed,  in  his  settlement  with  the 
iwdi,  credit  for  payments  under  such  con- 
tract, but  without  ratlflcatlon  by  the  ward 
the  loss  will  fall  on  the  guardian."  So,  also. 
In  the  case  of  Reading  t.  Wilson,  38  N.  J.  Bq. 
448,  the  court  in  Its  opinion  aajai  "For  any 
reasonable  eixpenditare  made  by  a  gnardlan 
out  of  his  own  means  for  the  benefit  of  his 
ward,  he  Is,  of  course,  «ititled  to  be  reim- 
bursed out  of  the  ward's  estate;  but  this  Is 
the  limit  odC  the  ward's  UabiUty,  whether 
measured  by  rales  of  law  or  rules  of  equity." 
Under  the  head  at  "Guardian  and  Ward,"  A 
Am.  &  Eng.  Snc.  Law,  150,  the  law  Is  stated: 
"Where  the  act  of  the  guardian  is  not  fraud- 
ulent, bat  is  nnantborlzed,  the  ward  at  his 
majority  may  elect  eitSier  to  ratify  or  reject 
It,  unless  the  court  has  preriously  confirmed 
it  If  he  repudiates  the  transaction,  he  must 
first  resi^  whatever  benefit  he  has  received 
through  it  And  ratification  will  be  presum- 
ed if,  after  becoming  of  age,  be  receives  and 
rr>talns  the  benefit  with  knowledge  of  Oie 
facts,  or  acquiesces  In  tiie  a<;tlon  for  a  long 
time,  or  by  other  acts  shows  his  approvaL" 
And  in  the  note  on  page  151  it  Is  said:  "The 
ward  will  be  i>reaumed  to  have  ratified  the 
guardian's  purchase  of  a  horse  and  buggy  for 
him  out  of  the  principal  of  his  estate  if,  after 
majority,  he  continued  to  use  them,  and  re- 
ceived the  proceeds  of  their  sale,"— dtlng  Oaf- 
fey  T.  MeMlpbnel,  64  N.  Q.  507. 

Now,  as  between  J.  D.  Withers  and  the  xp- 
pellant,  if  he  had  paid  F.  J.  Jones  the  notes 
he  executed  for  this  horse,  there  can  be  no 
question  that  In  the  circumstances  shown  by 
the  testimony  said  Withers  would  be  entitled 
to  be  reimbursed  out  of  the  estate  of  his  ward. 
It  appears,  however,  that  F.  J.  Jones  assigned 
this  bond  and  dueblll  to  Neale  Bros.,  and  the 
defendant  B.  L.  Neale  paid  them  before  he 
was  appointed  gnardlan  for  appellant,  and 
was  entitled  to.  step  into  the  shoes  of  Withers 
with  reference  thereto.  This  bond  and  dueblU 
represented  a  debt,  for  which,  although  With- 
ers was  personally  liable,  yet  the  estate  of  his 
ward  was  also  liable,  and  the  defendant  B. 
L.  Neale,  by  paying  the  pnrcbase  money  for 
said  horse,  became  the  owner  of  that  debt 
against  the  estate  of  said  ward,  and  she  be- 


came liable  to  reimburse  Um  the  amount  he 
had  paid  F.  J.  Jon«s  for  her.  In  the  case  of 
Bamnm  v.  Frosrs  Adm'r,  17  Grat  398  (third 
point  of  syllabus),  it  was  held  that  "btmds 
executed  by  the  guardian  as  guardian,  show- 
ing on  their  face  that  they  are  given  for  the 
ward's  expenaeB,  and  which,  at  the  time,  he 
promises  to  pay  oat  of  the  profits  of  the 
ward's  estate  as  soon  as  he  can  collect  them, 
wQl  not  relieve  the  ward's  estate  from  liabil- 
ity for  these  expenses."  In  that  case  the 
guardian  gave  his  bonds  for  the  payment  of 
his  ward's  expenses  while  living  with  a  rela- 
tive in  the  city  of  Norfolk  for  her  education 
and  support,  undertaking  to  pay  as  soon  as 
he  could  collect  the  funds  of  the  estate. 
Rives,  J.,  in  delivering  the  opinion  of  the 
court,  says,  speaking  of  the  lady  with  whom 
the  ward  Uved,  and  to  whom  the  debt  was 
coming:  "Perhaps  she  might  have  enforced 
a  personal  liability  on  these  bonds  against 
the  guardian  at  law,  where  his  addition 
would  be  treated  as  a  mere  descriptio  p^ 
sense,  especially  If  the  bonds  stood  alone, 
without  the  opposing  proofs;  but  It  Is  other- 
wise In  equity,  which  regards  the  substance 
rather  than  the  form,  and  explores  the  acts 
of  the  parties  to  give  efTectto  their  intentions." 
And,  after  citing  seven!  authorities,  he  fur- 
ther says:  "In  view  of  these  authorities,  I 
cannot  see  how  It  can  be  successfully  contend- 
ed that  the  giving  of  these  notes  by  the  guard- 
ian, under  the  circumstances,  can  be  held  to 
distinguish  the  appellee's  claim  upon  the  In- 
fant's estate,  if  such  claim  is  properly  cog- 
nlzable  in  equity."  In  the  case  we  are  con- 
sidering the  defendant  B.  L.  Neale  paid  the 
purciiase  money  to  F.  J.  Jones  for  this  horse, 
which  Withers,  her  guardian,  had  agreed  to 
do,  but  failed.  The  notes  he  took  up  from 
Jones  Were  merely  paper  evidences  of  the 
debt  which  her  guardian.  Withers,  had  con- 
tracted to  pay  at  her  request,  and  the  de- 
fendant B.  Xj.  Neale,  by  paying  these  notes, 
paid  the  purchase  money  for  the  horse,  which 
she  received  and  continued  to  use  after  she 
arrived  at  the  age  of  21  years,  and  which  she 
traded  off,  and  received  the  proceeds  of  the 
sale  of  the  horse  and  colt  for  which  she  traded 
It  Her  estate  got  the  benefit  of  the  horse, 
and  the  defendant  Neale,  having  psid  for  the 
same  for  her,  is  entitled  to  be  reimbursed  ont 
of  her  estate.  So  it  was  held  In  the  case  of 
Kitchen  v.  Lee,  11  Paige,  107,  that  "infants 
are  not  permitted  to  retain  the  benefits  of  pur- 
chases or  contracts  which  they  repudiate." 

It  is  claimed  by  the  appellant  that  she  ought 
not  to  pay  for  the  horse  because  the  debt 
is  evidenced  by  notes,  and  that  B.  h.  Neale, 
as  guardian,  should  not  be  allowed  credit  for 
the  amount  paid  on  the  puretiase  money  of 
the  horse,  and  for  necessaries  for  her,  be- 
cause he  paid  for  them  out  of  the  income 
of  succeeding  years.  In  the  case,  however,  of 
Barton  v.  Bowen,  27  Grat  S4S  (third  paint 
of  syllabus),  It  was  held  that  "in  paying  the 
ward's  expenses  for  board  and  tuition,  the 
g«udlan  expended  tl«^|.rli^g^^per. 
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■oul  ottaiaL  Aa  a  eomt  at  «qiitt7  would 
baTS  Aotborized  ttaa  expenditure.  If  applica- 
tion had  bean  mada  to  tbe  court  tar  antliorlt7 
to  do  It  batore  it  waa  done^  a  court  at  aqjUts 
wQl  approre  and  conflna  It  after  It  la  doaw." 
Undar  oor  atstnte  (Oode,  c  82,  i  8),  tba  prin- 
cipal or  a  portion  thereof,  meaning  tba  per- 
sonal aatate  at  the  ward,  may  be  applied  to- 
wards the  wart's  edncatlon  or  maintenance 
whan  allowed  by  the  dicnlt  court  aa  petition; 
and  the  taeta  dlscloeed  In  this  case  would 
hare  supported  such  a  petition  on  bahaU  of 
the  ivpeUant 

The  next  exception  to  the  commlaskmer's 
report  la  claimed  because  said  commlsaloner 
allowed  said  guardian  for  an  account  of 
Neale  Broa.  This  firm  waa  engaged  In  aelUng 
merchandise  at  a  atore  In  the  n^hborbood  of 
the  aK>ellant,  and  tbe  defendant  B.  Z4.  Neale 
wuM  one  of  the  firm.  The  account  referred  to 
coDslstB  of  arttdea  furnished  his  said  ward 
from  ihla  store,  whkb  account  waa  paid  by 
aald  BL  I4.  NaaJa,  and  an  ttemlaed  acotnmt  is 
filed,  whld)  shows  on  its  face  that  the  articles 
BfOd  appdlant  fnun  said  storo  woe  necea- 
aaiiea.  and  ttie  proof  ahowa  that  they  were 
anltalde  to  her  omdltlott  In  life. 

The  next  exception  la  claimed  because  the 
commissioner  had  allowed  the  guardian  a 
anm  for  looking  after  the  real  eatato  of  his 
ward.  The  commlsakmer  in  the  case  under 
constdraration  allowed  the  guardian  10  per 
cent,  tot  his  trouble  in  looking  after  and  man* 
ajtm  her  eetate.  This  sum  the  commissioner 
thought  reasonable,  and  the  court  below  has 
axvroved  Ua  «iv»ng-  Prof.  Minor,  In  his  In- 
stitutes (Tvduma  1,  pL  400^,  aaya:  "A  commls- 
skm  cf  7^  and  ana  10  per  cent  has  been 
allowed  under  peeaUar  etnnunatancsa,  where 
tbe  eetato  waa  troubleatnne  to  manage,  and 
the  amount  of  money  received  smaU"  (which 
comporto  with  the  facts  in  thla.  caaeK  dtlng 
Blt^erald  t.  Jonea,  1  Munf.  156;  UcOall  t. 
Fea6hy*a  Adm*r,  8  Uant.  806;  CaTendlsh  t. 
Fleming,  Id.  208. 

The  remaining  exception  to  the  commlsalon- 
er*B  r^Kurt  is  ci<i<wnirt  to  consist  In  the  fact 
that  the  commissioner  has  allowed  said  guard- 
Ian  a  greater  indoe  for  hauUng  than  he  char- 
ged in  his  settlement,  surcharged  and  falsi- 
fied in  this  case.  It  la  true  that  the  guardian, 
in  making  his  ex  parte  settlement,  waa  liberal 
with  his  ward,  and  charged  her  less  for  haul- 
ing than  the  proof  shows  It  waa  really  worth; 
but  the  appellant  was  not  satisfied  with  that 
■ettiemeni  and,  having  filed  her  bill  to  sur- 
tiiaige  and  fai^fy  it;  the  account  had  to  be 
stated  de  noro,  and  in  bo  doing  the  commis- 
sioner must  xcJy  qpon  the  evidence,  and  we 
see  nothing  In  the  evidence  sufficient  to  dis- 
turb bto  findings.  The  rule  In  regard  to  re- 
committal of  commissioners*  reports,  where 
they  have  been  confirmed,  hab  been  laid  down 
by  this  court  in  the  case  of  McGulre  v. 
Wright.  18  W.  Va.  607  (point  4  of  ayllabus), 
where  It  la  h^  that,  "where  questions  of  fact 
are  submitted  to  a  commissioner  in  chancery, 
his  finding  upon  such  facts  should  be  sustain- 


ed, unless  the  court  Is  satlsfled  from  tbe  evi- 
dence befon  tbe  ocnamlMtoner  that  Bn<^ 
findings  are  erreneons,  though  each  report  Is 
not  entitled  to  aa  mndi  weli^t  aa  the  ro^dlct 
of  a  Jury."  See,  alao^  Beger  t.  (XNeBl.  83 
W.  Ta.  leOk  10  &  n.  87S. 

My  conclusion,  thereftse,  Is  that  the  circuit 
court  committed  no  ems  In  overmUog  the 
exceptions  to  the  commlssloner'a  report  and 
In  dismissing  the  iflalntUTs  bill.  The  decree 
is  affirmed,  with  costs  and  damagea. 


(tt  w.  Vs.  ») 
BANDOLFH  t.  OASlffT. 

(Siqneme  Oonrt  of  Appeals  of  West  VlrghiU. 
April  7,  18870 

ADTim  F09BB88IO5—COLOB  or  TiTLB— V(HD 
Dbbd. 

Possession  under  a  void  deed  Is  sufficient 
to  give  color  of  title  as  against  the  grantcm, 
and  to  set  In  motion  the  statute  of  limitations, 
and  the  eorerture  of  the  appellant,  who  was 
the  grantor,  does  not  affect  the  question  (Iter  v. 
Marker.  82  N.  B.  80Q,  182  Ind.  MS),  she  being 
excepted  from  the  disabilities  mentioned  in  sec> 
tbn  8,  e.  iOt,  Oada,  aa  to  her  sola  and  aerate 
prc^ierty* 
(Syllabus  by  the  Oourt) 

Error  to  circuit  court,  Harrison  county. 

Action  by  Penton  F.  Randolph  against  Pat- 
rtdi  Oasey.  Judgment  for  defendant,  and 
plaintiff  brlttga  error.  AfOrmed. 

John  Bassel,  for  plaintiff  In  error.  J.  J. 
Darla  and  Hut(^nB<m  ft  Oamden,  toe  de* 
f  «idaut  In  error. 

McWHORTEB,  J.  On  the  8th  day  of  July. 
1670,  Fenton  F.  Randolph  and  wife  conveyed 
by  deed  to  Nancy  J.  P.  Randolph  a  tract 
of  46^  acres  of  land  in  Harrison  county; 
and  on  the  2Sth  of  February,  1880,  said 
Nancy,  together  with  her  husband.  Daniel  P. 
Randolph,  by  deed  conveyed  a  small  portion 
of  said  tract  (IS'/s  rods)  to  P.  O.  F.  Ran- 
dolph, In  consideration  ot  $100  paid,  and 
placed  said  vendee  In  possession  thereof. 
The  land  was  placed  on  the  land  books  In 
the  name  of  the  vendee,  and  taxes  i»aid 
by  blm,  and  the  prop^ty  Improved,  occu- 
pied, and  enjoyed  by  him  up  to  the  time  ot 
his  death,  In  May,  1889,  after  which  hla  wid- 
ow and  children  remained  In  possession  un- 
til March,  1801,  then  renting  the  same  to 
Patrick  Casey,  who  occupied  as  tbe  traant 
of  the  estate  of  P.  C.  P.  Randolph,  deceas- 
ed, paying  tbe  rent  to  the  estate  of  decedent 
until  legal  proceedings  were  had  resulting 
in  tbe  sale  of  said  property  under  decree 
of  the  court  for  the  payment  of  debts  of  de- 
cedent's estate,  at  whlcb  Judicial  sale  said 
Oasey  became  the  purchaser  and  conUnues 
In  possession.  At  December  roles,  1888, 
Nancy  J.  F.  Randolph  filed  her  declaration 
in  ejectment  In  the  circuit  court  of  Harrison 
county  against  Patrick  CJasey,  to  recover 
said  1S>/b  rods  of  kmd.  On  the  16tb  of 
January,  1804,  the  defmdant  put  to  his  plea 
of  not  gnilty.    On  the  28th  of  S^tembeii 
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188i  a  jury  was  Impuftled  to  try  the  isane, 
andt  after  bearing  tbe  erldenoc^  bj  consent 
of  tbe  parties  a  Juror  was  withdrawn,  and 
tha  jiit7  from  rendering  a  Terdlct  dlschar- 
sed,  and  by  consent  the  whole  mattwa  ot 
law  and  fact  arlMng  In  the  case  were  snb- 
mitted  to  tbe  court  On  the  Ist  .day  ot  Oc- 
tober, 1894,  tlie  court  having  heard  Oie  ar^ 
gnment  of  counsel  upon  the  matters  of  law 
and  fact  In  tbe  case  submitted  to  tbe  court 
as  afweeald,  the  court  found  that  the  plain- 
tiff take  notbing  by  her  complaint,  and  dls- 
cfaa^ed  the  defendant  with  costs,  to  which 
the  plaintiff  excepted. 

It  appears  that  thna  la  but  one  error  as- 
signed; that  Is,  that  the  court  bdd  that  the 
plaintiff  was  barred  by  the  statute  of  limita- 
tions and  that  the  court,  upon  the  facts 
stated  in  the  record,  should  have  rendered 
Judgment  In  taror  of  the  plaintiff,  and  not 
for  the  defendant  It  is  conceded  by  the 
counsel  Air  the  plaintiff  in  error  that,  tbe 
land  having  been  conveyed  to  Nancy  Ran- 
dolph in  1870  by  Fenton  F.  Randolph,  she 
must  be  taken  and  held  to  own  It  and  hold  It 
as  her  separate  propoty,  and  It  possessed 
that  character  when  she  and  her  husband 
attempted  to  convey  It  by  tbe  paper  of  Feb* 
ruary  25,  1880,  but  which  was  void  as  to 
her  by  reason  of  the  fact  that  tbe  oatlflcate 
of  acknowledgmeat  Is  defective  as  to  her  be- 
cause It  omits  the  words  required  by  the 
statute  at  that  time  that  she  acknowledged 
it  to  be  her  act  It  Is  claimed  also  by  her 
counsel  that,  her  husband,  Daniel  F.  Ran- 
dolph, having  no  present  interest  in  tbe 
land,  but  having  a  contingent  estate  for  life 
In  it  dependent  upon  his  surviving  his  wife, 
under  Code,  c.  66,  S  2,  wpressly  providing 
"that  no  married  woman,  unless  she  be  liv- 
ing separate  and  apart  from  ber  husband, 
or  unless  her  husband  be  non  compos  men- 
tis, shall  sdl  ox  convey  ber  real  estate  un- 
less her  husband  consent  thereto  by  join- 
ing In  the  deed  or  other  writing  by  which 
the  same  Is  sold  or  conveyed,"  tbe  deed,  be- 
ing invalid  as  to  the  wife,  Is  of  course,  in- 
valid as  to  the  husband;  and,  If  the  wife 
had  brought  suit  within  10  years  after  the 
making  of  this  paper,  she  clearly  could  have 
recovered  possession  In  an  acOon  <tf  eject- 
ment, have  resumed  possession  and  control 
of  the  property,  and,  had  she  then  died,  her 
husband  would,  of  course^  have  succeeded  as 
tenant  for  life  by  the  curtesy,  and  tho^fore 
the  deed,  being  Invalid  as  to  her,  was  equal- 
ly so  as  to  her  husband;  and  further  con- 
tending "that  If  a  married  woman  alone  can 
make  a  paper  purporting  to  be  a  deed  with- 
out her  husband  uniting  therdn,  m  If  she 
and  her  husband  can  make  a  paper  pur- 
porting to  be  a  deed,  and  the  grantee  in  such 
paper  can  take  possession,  and  Ills  posses- 
sion be  adverse,  the  statute  above  quoted, 
which  requires  that  the  husband  and  wife 
Shan  unite  in  a  deed  to  pass  or  convey  ber 
title  to  real  estate,  could  be  practically  nulil- 
fled  at  the  pleasure  of  the  wife,  because, 


when  real  estate  Is  her  sqiarate  proper 
ty,  ahe  alone  can  sue  for  its  reooroy,  and 
she  may  easily  evade  the  statute^  which  pro- 
rides  that  she  shall  not  alien  tux  real  estate 
without  the  consent  of  her  husband  bia 
Joining  in  the  conveyance,  If,  aa  la  contend- 
ed In  this  case,  she  herself  can  make  a  pa- 
per in  the  form  of  a  deed,  place  the  grantee 
or  purchaser  In  possession,  and  let  him  re- 
main on  the  property,  claiming  adversely  to 
her.  What  remedy  would  the  husband  hare 
in  such  a  case,  if  the  statute  of  limitations 
is  to  be  a  bar?  The  right  of  the  wife  to  dov- 
est  cannot  be  barred  by  any  act  of  the  bus- 
band  conveying  his  land,  and  we  submit 
that  tbe  statute  never  Intended  that  the  wife 
might  absolutely  deprive  her  husband  of  hU 
estate  by  tlie  curtesy,  by  making  a  pre- 
tended sale  and  conv^once  to  a  third  part}-, 
placing  the  party  in  possession,  and  letting 
him  occupy  the  position  of  an  adverse  claim- 
ant fto-  the  period  of  10  years.  Where  the 
land  Is  the  separate  property  of  the  wife  is 
such  a  case,  tbe  husband  cannot  sue  IiId- 
self,  nor  can  he  use  the  name  of  his  wife  In 
a  suit  witliout  her  conamt;  and  the  result 
Is,  if  this  construction  be  given  to  the  stat- 
ute of  llmltatlcms,  that  a  married  woman 
who  Is  so  disposed  may  absolutely  deprive 
ber  husband  of  any  contingent  right  in  her 
real  estate,  and  may,  In  the  teetb  and  In  de- 
spite of  section  2  of  chapter  66  of  the  Code, 
aa  effectually  convey  her  real  estate  to  a 
purchaser  or  third  party  as  If  her  husband 
had  united  with  her  in  a  valid  deed,  pro- 
vided only  that  tbe  purchaser  or  bolder  un- 
der the  wife  shall  have  such  adverse  pos- 
session for  the  period  of  10  years.  We  sub- 
mit that  what  tbe  wife  cannot  do  directly 
she  should  not  be  allowed  to  do  indlrecUy." 

PlalntifTs  contention  is  right  so  far  as  It 
claims  that  plaintiff  could  have  maintained 
her  action  within  10  years  from  the  time  of 
her  conveyance,  February  25,  1880,  and  pla- 
cing ber  vendee  in  possession,  and  his  argu- 
ment following  aa  to  what  a  wife  might  do 
with  her  property  might  have  some  force  In 
it  in  a  case  to  which  It  would  apply;  but,  the 
questions  ther^  supposed  not  being  Involv- 
ed in  this  case^  I  do  not  see  that  there  Is 
any  call  for  giving  the  same  consideration 
at  this  time.  His  position  might  be  correct  U 
this  property  had  been  conveyed  to  Nancy  3. 
F.  Randolph  prior  to  the  Code  of  1S6S;  bat 
In  the  third  section  of  cliapter  104  of  tbe 
Code,  providing  exemptions  from  the  stat- 
ute of  limitations  to  persons  under  disability, 
married  women  holding  lands  as  their  sole 
and  separate  property  are  clearly  relieved  of 
such  disability  as  to  such  separate  property, 
and  placed  under  the  provisions  of  section  1 
of  said  chapter,  which  says  tbat  "no  jiersuu 
shall  make  an  entry  on,  or  bring  an  action 
to  recover  any  land,  but  within  ten  years 
next  after  the  time  at  which  the  right  to 
make  such  entry  or  to  bring  such  action 
shall  have  first  accrued  to  himself  or  to 
some  person   through  whom  ^&Ichilms." 
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The  moment  hw  vendee  took  poosesBloii  tiii- 
Her  the  deed  of  Februuy  25,  1680^  dalmlng 
thereunder  adreraely  to  her  and  every  other 
person  claiming  the  same  aa  bis  own,  pladng 
It  on  the  tax  books  in  bis  own  name,  and 
full7  enjoylne  the  same  to  the  exclusion  of 
every  other  person,  the  statute  begao  to  run 
against  ber,  she  not  being  Indnded  as  to 
said  property  among  the  petsims  mmtioned 
in  satd  section  3  as  under  dieabUltr.  the  Oode 
^  of  1891  containing  the  same  provision,  and 
she  being  sni  jurla  as  to  this  property.  The 
defmdant,  and  those  under  whom  he  claim- 
ed, had  hdd  the  possession  of  this  property 
adverse  to  aU  the  world  for  the  period  of 
almost  33  years  under  the  deed  from  plain- 
tiff to  P.  G.  F.  Randolph  of  February  1!5, 
1880,  and,  although  the  at^owledgmebt 
was  defective  as  to  the  married  woman, 
the  plaintiff,  and  hence  the  deed  void,  yet  It 
was  sufficient  aa  "color  of  title,"  showing 
the  nature  and  extent  of  defendant's  claim 
of  the  premises,  and  Bhowli]^  In  him  a  claim 
in  fee  which  tended  to  negative  any  right  In 
any  other  person.   It  "also  tended  to  sho^ 
that  bis  actual  possession  was  adverse  to  all 
the  world."   Swann  t.  Thayer,  86  W.  Va. 
4e,  14  8.  S.  4SS;  ayllalms,  par.  1.  Color  of 
title,  for  the  purpose  of  advose  possession 
under  the  statute  of  llmftatlona  as  to  land, 
is  that  which  has  the  semblance  or  appealr- 
ance  of  title,  legal  or  equitable,  but  which 
la  In  fact  no  title.   Any  written  Instrument, 
taowerer  defective  or  imperfect,  no  matter 
from  what  cause  Invalid,  purporting  to  pass 
or  convey  title  to  land,  which  defines  the 
extent  of  the  dalm  under  It,  Is  color  of  title. 
Corey  t.  Porter,  22  W.  Va.  120,  syllabus, 
par.  a   In  Wright  v.  MatUson,  18  How.  60, 
the  court  says:   "Hence  color  of  title,  even 
onder  a  void  and  worthless  deed,  has  al- 
ways been  received  as  evidence  that  the 
person  claims  adversely  to  all  the  world." 
In  Welbom  v.  Anderson,  87  Miss.  155.  It  was 
Held  that  "a  void  deed  will  constitute  color 
of  tltie."   In  Irey  v.  Markey,  1S2  Ind.  B46» 
32  N.  A  809,  the  court  says:  "Assuming  that 
the  deed  was  void,  possession  having  been 
taken  under  It,  It  was  sufficient  to  give  coltnr 
of  title  aa  against  the  grantors,  and  to  set 
In  motion  the  statute  of  limitations."  The 
coverture  of  tbe  appellant  does  not  affect 
tha  qneaUfm,  as  she  has  at  an  times  since 
the  execnti<m  of  tbe  deed  been  empowered 
by  statute  to  sne  in  ber  own  name  and  alone. 
In  all  cases  where  tbe  actimi  concerned  her 
separate  jffoper^.  Tbtfe  is  no  error  tn  tiie 
jnHgamtf  and  tbe  same  Is  afllrmed. 

(43  W.  Va,  m) 

SNODOBASS  V.  KNIGHT  et  aL 

(Supreme  Gout  of  Appeals  of  West  Vlrstnla. 
AprU  7,  1897.) 

Dam— OArAomr  nr  Okantor — PaiSDicpnow — 

Plxai>in'gb. 

1.  Th«  presumption  of  law  is  that  tbe  grantor 
in  a  deed  was  sane  and  oompetent  at  the  time  of 
its  axeentloik 


2.  Matters  not  set  op  In  Che  ^esdings  csanol 

be  considered. 
(Syllabus  by  tbe  Court.) 

Appeal  from  circuit  court,  Marlon  county. 

BiU  by  Clinton  B.  Snodgrass  against  J.  Y. 
Knight  and  others.  From  a  judgment  dis- 
missing tbe  bill,  plalnuff  appeals.  Affirmed. 

J.  A.  Haggerty  and  W.  H.  Martin,,  tor  ap- 
pellant. J.  W.  Mason,  for  appellees. 

BBANNON.  J.  This  Is  a  UD  in  chancery, 
brought  Snodgrass  against  3.  Y.  EInlght 
and  others,  to  annul  a  deed  made  by  Albert 
T.  Knight,  by  which  he  conveyed  all  of  bis 
real  and  personal  estate  to  J.  Y.  Knight  and 
John  W.  Knight,  resulting  In  the  dismissal 
of  the  blU,  and  this  appeal,  taken  by  Snod- 
grass. 

There  Is  really  notbli^  In  tbls  case  calling 
tot  an  opinion,  or  its  publication  In  the  Re- 
ports. It  d^ends  solely  upon  mere  matter  of 
fact,  under  evidence  involving  no  legal  princi- 
ples but  tiiose  that  are  elementary  law  and 
have  been  repeated  hundreds  of  times.  Uke 
numy  otber  cases  that  are  reported.  It  ought 
not  to  find  a  place  In  the  Beports.  The  as- 
sault ui>on  the  deed  Is  based  alone  in  the  bill 
on  the  grounds  of  Insanity  of  the  grantor  and 
undue  Influence  practiced  upon  bim  by  tbe 
grantees.  l%ere  la  ntteriy  no  evidence  to 
show  undue  influence.  As  to  the  subject  of 
mental  Incompetency,  a  volume  of  evidence 
was  taken  on  both  sides,  and  iq>on  It  tbe 
court  baa  decided  upon  tbe  validity  of  tbe 
deed.  Tbat  finding  is  entirely  Jostifled  by 
tbe  presumption  that  the  grantor  was  sane 
aiul  competent  at  the  time  be  executed  tbe 
deed  until  the  contrary  be  shown,  and  by 
the  fact  that  the  evidence  decidedly  goes  to 
vert^  that  presumption.  Buck^  r.  Bnck- 
ey.  88  W.  Ya.  168,  18  8.  B.  888.  I  wUl  not 
repeat  the  evidence  here. 

Counsd  for  tbe  appellants  Introduce  Into 
this  case  by  thtir  tnief  tbe  question  of  tiie 
dellTery  at  this  deed,  saying  that  It  never 
became  operative  because  never  delivered; 
but  there  Is  not  a  sdnt^  in  the  bill  rais- 
ing that  question.  No  charge  against  the 
deed  for  nondelivery  is  made.  On  the  con- 
trary, tbe  bin  distinctly  states  as  a  fact  that 
this  deed  was  a  complete  and  perfect  deed, 
and  as  such  assaolted  It  solely  on  the  ground 
of  mental  incompetency  and  undue  Influence 
We  know  that  the  grantor  sent  for  one  man 
to  write  that  deed,  and,  not  finding  blm, 
procured  another,  and  that  It  was  drawn, 
signed,  acknowledgsd,  Is  on  record,  In  the 
bands  of  the  grantees;  and  no  evidence  at 
aU  In  the  case  raises  any  ground  to  ovei^ 
come  tbe  presumption  raised  by  these  circum- 
stances that  this  deed  was  perfected  hy  de- 
livery. Tb»  possession  of  a  deed,  duly  exe- 
cuted and  acknowledged  with  sll  the  formali- 
ties required  1^^  law.  Is  prima  facie  evid«ace 
of  Its  delivery.  Ward  t.  Ward,  43  W.  Vn. 
1,  26  8.  IS.  B42.  I  win  not  further  discuss 
tbls  matter,  because  the  pleadings  do  not 
raise  that  question.  Matters  not  In  tesue  can-  i 
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not  be  emuManll  on  the  bearing.  Barley  t. 
Wdler,  14  W.  Va.  284. 

Complaint  Is  made  lliat  the  conrt  did  not 
•etfla  tbe  administration  accounts.  That 
was  not  pertinent  to  this  salt,  which  was 
solel7  to  cancel  that  deed.  It  being  held 
valid,  all  the  pwsonalty  passed  under  It  to 
the  grantees  therein.  It  does  not  appear  that 
there  was  any  personal  estate  anywhere  ac- 
quired after  that  deed  to  go  Into  the  hands 
of  an  administrator.  It  .was  only  a  few 
days  from  its  execution  until  his  death.  And 
If  vhe  had  any  other  personal  property,  what 
would  It  bare  to  do  with  this  case?  Deoee 
affirmed. 

(a  w.  .Ta.  M) 

TBA.OBB  ot  aL  r.  TOWN  OF  FAIBMONT. 

(Ehqmme  Oonrt  ot  Appeals  of  West  ^Hr^nla. 
April  8,  1S87.) 

Chanob  ov  BnwMr  Qead»— Ikjobiu  to  Adjoih* 
iHO  Lot— IdABiUTT  ot  Town  —  AorioM  roa 
DiMAOU  —  JoiHDSB  or  FARTias  — Bbmaindbb- 
Man  and  Liri  Tenant. 

1.  Where  a  town,  In  grading  Its  streeta,  raises 
the  crade  bo  as  to  cast  the  snrteee  water  od  an 
adjtttmng  lot  occupied  by  a  itoretoom,  if  the 
grade  of  nicfa  street  U  not  raised  In  riobtion  of 
ue  constltation,  or  some  statute  law,  or  the 
charter  of  the  town,  no  action  can  be  maintained 
by  the  adjoinlnir  lot  owner  for  damages  sustain- 
.ed  Iv  reason  of  casting  said  surface  water  on  said 
adjoining  lot,  anlus  the  surface  water  is  col- 
lected in  a  body  and  cast  npoo  said  lot 

2.  Where  a  lot  injured  by  raising  the  grade 
of  a  street,  and  casting  surface  water  thereon, 
as  above  stated,  is  held  by  M.  B.  as  a  tenant 
for  life,  and  O.  G.  Is  entitled  to  the  remainder 
hi  fss^  and  said  M.  B.  and  O.  G.  are  engaged 
in  the  mercantile  business  as  partners  in  a 
storeroom  upon  said  lot,  which  storeroom  is 
permanently  injared  by  said  surface  water,  said 
M.  B.  and  G.  Q.  cannot  recover  In  the  same  ac- 
tion for  damage  done  to  the  life  estate,  the  re- 
mainder, and  the  joint  mercantile  business  hj 
raising  the  grade  of  said  street  and  causing  the 
surface  water  to  flow  on  said  lot. 

8.  Where  a  tort  upon  realty  affects  both  the 
estate  of  a  tenant  for  life  and  that  of  a  remain- 
der^nan,  eadi  may  sue  separately,  and.  as  the 
damages  are  apportionable,  each  recorera  dam- 
ages to  cover  the  injury  done  to  his  estate.  Nei- 
ther can  recover  damages  covering  the  entire  In- 
jnry  to  both  estates. 

(Syllabus  by  the  Court) 

S>Tor  to  circuit  court.  Marlon  county. 

Action  by  George  Yeager  and  M.  D.  Teager 
against  the  town  of  Fairmont  Judgment  for 
idalntiffs,  and  defendant  brings  eiror.  Be- 
versed. 

W.  8.  Haymond  and  W.  &  Meredith,  tor 
plaintiff  In  error.    Dovoier  ft  Oonlfl,  for 
fondants  In  error. 

BNOUSH.  P.  This  was  an  action  of  tres- 
pass on  the  case  brought  by  George  G.  Yeager 
and  M.  B.  Yeager  against  the  town  of  Fair* 
mont,  in  the  clrcttlt  court  ot  Marion  county, 
to  recover  damages  alleged  to  have  been  oc- 
catfoned  by  a  change  of  grade  In  the  streets 
of  said  town  adjoining  the  prop^ty  of  the 
pialnttffe.  A  demurrer  to  the  plaintiffs'  dec- 
tacatlm  was  Interposed  1^  the  defendant, 
and  upon  consideration  was  ov^ruled  by  tbe 


court,  and  thereupon  the  defendant  plead 
not  guilty,  and  Issue  was  thereon  Joined.  On 
the  12th  day  of  July,  1895.  the  case  was  sub- 
mitted to  a  jury,  which  resulted  In  a  verdict 
for  the  plaintiffs  for  the  sum  of  12.590;  and 
thereupon  the  defendant  moved  the  coiirt  to 
set  aside  the  said  verdict,  and  grant  It  a  jam 
trial,  upon  the  ground  that  said  verdict  was 
contrary  to  the  law  and  the  evldoice,  and  be- 
cause of  tlie  improper  instmetlm  given  by 
fbe  court  to  tbe  jmr  at  tiie  Instance  of  tbe 
plaintiffs,  and  becanse  of  the  variance  be- 
tween' the  allegatlOTU  of  tike  declaraUon  and 
the  proof,  and  because  the  damages  asseaaed 
by  the  Jury  were  excessive;  which  motion 
was  ovomled  by  the  conrt,  and  the  defend- 
ant excepted  to  said  ruling,  and  asked  the 
conrt  to  certify  the  evidence.  •  On  tbe  18th 
of  July,  1805,  judgment  waa  rendered  toxm 
tiie  said  verdict,  and  the  defendant  upuHiieA  for 
and  obtained  this  writ  of  error. 

The  first  error  assigned  and  relied  upon  by 
the  defendant  Is  to  the  action  ot  the  conrt  In 
overruling  defendants  dannrrer  to  plaintiffs' 
dedaratlon.  Counsd  for  the  plaintiff  in  e^ 
ror  Insist  that  tbe  conrt  erred  In  ovomlliv 
said  demurrer  for  tbe  following  reaaona: 

Olie  dedaratl(»i  alleges  that  the  i^alntlff 
George  G.  Yeager  waa  the  owner  in  fee  sim- 
ple d  the  real  estate  claimed  to  bare  bees 
Injured,  and  that  the  plaintiff  M.  B.  Yeager 
was  the  ovraer  and  possessor  of  a  life  estate 
In  the  same;  Uiat  tbia  la  ImposelUe.  A  fee- 
simple  being  tb»  blghest  estate  Itnown  to  the 
law.  It  is  the  entire  and  absolnte  pn^erty. 
and  it  is  impossible  for  me  plalntifl  to  own 
the  fee  simple  while  the  other  owns  a  Ufe  es- 
tate In  the  same  property  at  one  and  tbe  same 
time;  dtlng  Tied.  Beal  Fmp.  fi  36,  for  the 
d^nltlon  of  *Yee  simple."  where  It  la  said: 
"  'Fee  simple'  Is  a  freehold  estate  ot  Inberit- 
anee,  free  from  conditions  and  of  tatdeOnlte 
duration.  It  Is  the  highest  estate  known  to 
the  law,  and  is  absolute,  so  far  as  It  is  pos- 
edfole  for  one  to  possess  an  absolute  ilgbt  of 
property  in  lands." 

It  la  also  contended  that  allegatiops  of  wpe- 
dal  title  must  be  proved  as  laid,  citing  1  CSiit. 
PL  879,  380,  384.  and  insisting  that  it  la  ab- 
surd to  contend  that  the  special  tiUe  aa  laid 
In  the  declaration  can  be  proved. 

By  referring  to  the  declaration,  H  will  be 
seen  that  It  Is  alleged  that,  at  the  time  of  the 
committing  by  the  defendant  of  the  grievances 
hereinafter  motioned,  the  said  plalntifT,  George 
G.  Yeagw  was  and  Is  the  owner  In  fee  simple 
and  the  said  M.  B.  Yeager  was  the  owner  and 
possessor  of  a  Ufe  estate  In  a  certain  parcel 
or  lot  of  ground  lying  wKbln  the  corpcHrate 
limits  of  the  said  town  of  Fairmont,  Marlon 
county,  W.  Va.,  which  Is  described  In  the  dec- 
laration, and  which  said  George  G.  Yeager 
and  M.  B.  Yeager,  aa  Joint  plaintiffs,  com- 
plained was  damaged  by  raising  the  grade  of 
the  street  adjoining  thereto  In  said  town  bi 
the  manner  set  forth  In  the  declaration.  The 
contention  of  the  defendant  Is  that  this  waa  a 
mlajolnder  of  i^alntlffa,  and  t^e  first  question 
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£or  fiOBaldaMtIm  to  whether  Oito  qneatloa 
can  be  nJsed  by  demnire;^  or  wheUier  It 
flhoiOd  have  berai  properly  r^aed  by  a  plea  In 
abatmcDt.  The  character  at  tite  Intnests 
owned  tito  reepecttTe  parties  is  arened  on 
Ibe  face  ot  tiie  declaration.  "Wlieii  such  Is  the 
case,  we  find  the  law,  as  to  tiie  maimer  In 
which  the  quesUoD  may  be  raised,  stated  In 
1  Cailt  PL  p.  75.  aa  follows:  "If,  however, 
too  many  pusons  be  made  co-plaintiffs,  the 
objection,  U  It  appear  <m  the  reorad,  may  be 
taken  advantage  of  either  h^  demurer.  In 
aneet  ot  Judgment,  w  by  writ  of  erxor." 
TIm  some  author,  on  page  73  of  same  vol- 
ume,  says:  "When  two  or  more  persons  are 
JdnHy  entlUed  to  have  a  Joint  legal  Inter- 
est In  the  property  affected,  they  must  In 
general  Join  In  the  acUoo,  or  the  d^end- 
ant  may  plead  bi  abatement^  and,  though  the 
interest  be  several,  yet  if  the  wrong  com- 
plained of  cause  an  entire  Joint  damage,  the 
parties  may  Join  or  sever  In  the  action;  but 
aa  the  ooorts  win  not  In  one  suit  take  cog- 
nisance of  distinct  and  separate  dalms  of 
different  persons,  where  the  damage  as  well 
aa  the  interort  Is  several,  each  party  injured 
most  In  Out  ease  sne  sepaiately."  See  17  Am, 
ft  Sing.  Bna  Iaw,  p.  688,  whece,  In  ipeaklng 
of  parties  to  actions,  It  Is  said:  "All  the 
plalntlfEs  mnst  have  an  Interest  In  the  sub- 
ject-matter of  the  action  and  In  obtaining  the 
relief  demanded,  and  therefore  two  or  more 
plalntlfle,  having  distinct  cansea  (tf  action, 
may  not  be  Joined."  "Bogg,  In  his  valnaMe 
wOTk  on  Pleading  and  Forms  (page  30,  S 
says,  under  the  heading  of  "Distinct  and  Sep- 
arate COabns  of  Diffuent  Persons  In  One 
Snir*:  "As  to  Joinder  of  plalntllts  in  actions 
of  fort.  It  Is  a  general  rale  that,  If  th^  have 
a  Joint  Interest  in  the  property  affected,  they 
mnst  Join  In  the  action  w  tito  defendant  may 
plead  the  ntuijolnder  in  abatemoit  Bnt  a 
Joint  tmant  or  touuit  In  o»nmoa  need  not 
Join  his  co-temnt  in  an  action  to  recover  the 
conunon  real  property  In  unlawful  entry  and 
de.talner.  Each  has  a  right  to  the  whtde  as 
a^^alnst  strangers  and  wrongdoers.  Bnt  If  Oie 
actttm  concern  personal  propwty,  they  must 
Join.  If  parties  have  sevoal  snd  distinct  In- 
terests, they  might  sne  severely.  Courts  will 
not  take  ««nisance  In  one  suit  of  distinct 
and  B^>arate  dalms  of  diff«rent  parsons 
where  the  donuige,  as  well  as  the  interest,  is 
several,  and  hence  each  party  Injured  must 
soa  separately."  Upon  this  question  see, 
also,  1  Bart  Law  Prac.  S  80,  where  It  Is  said: 
mw  failure  to  make  the  proper  contracting 
persona  parties  defendant  to  the  suit  can  only 
be  taken  advantage  of  by  plea  In  abatement, 
save  where  It  appears  on  the  face  of  the  dec- 
laration: but.  If  there  be  a  misjomder  or  non- 
J<rtnder  of  i^alntiflb,  the  objection  may  be 
made  npon  the  trial  and  npon  general  issue. 
If  the  (Hnlsslon  ^rpear  In  the  pleadings,  ad- 
vantage of  it  may  be  taken  by  donnrrer,  mo- 
tion In  arrest  of  Judgment,  or  writ  at  error; 
bnt,  if  It  only  be  dlsdosed  by  the  evidence, 
the  plaintiff  wHl  be  nonsolted."  We  find  the 


law  stated  In  1  Add.  Torts.  |  407,  under  the 
heading  of  "Division  of  Rights— Tenant  and 
ReverslMier'*:  "The  actual  occupier  of  rM 
property  la  always  entlUed  to  maintain  an 
action  fur  onjustiflalde  tresiMuseB  thereon, 
but  the  owner  who  has  parted  frith  the  pos- 
session In  favw  of  a  tenant  or  lessee  can  only 
maintain  an  afitlon  If  an  injury  Is  done  to  his 
Teverslonaz7  estate.  If  a  house  or  land  Is  oc- 
cnpled  merely  the  servant  of  the  ownear, 
the  occupatl<«i  ot  the  servant  Is  the  oocnpsr 
tlon  of  the  owner,  and  the  latter,  being  Iheo 
-flie  occni^eras  w^  as  the  owner,  may  sue  for 
any  temporary  trespass  or  Injiuy  rendering 
his  occi^ation  less  pn^table  or  commodious; 
bnt  where  the  land  has  been  demised  to  a 
lessee,  who  has  ottmd  theretm  and  Is  clothed 
with  the  possessory  interest,  the  lessee,  sod 
not  the  landlord.  Is  the  prop^  party  to  sne  Cor 
a  trespass  on  the  prc^er^,  unless  the  wrong- 
ful act  oomplained  of  impnts  a  damage  to 
the  revCTsionary  estate.  Where  the  Injnry  Is 
of  a  pennanent  nature,  and  deteriorates  the 
marketaUe  value  of  the  prcq>erty,  so  that,  if 
the  landlord  oc  reveraloner  were  to  sell  it,  it 
would  fetch  less  money  In  ttie  market,  there 
is  a  damage  to  the  revostonary  estate.  In  re- 
spect of  which  the  reverskmer  may  mahitaln 
an  action.** 

Mow,  when  we  look  to  the  declaratlca,  it  Is 
apparent  the  gravamm  of  this  action  eon- 
slsts  In  the  alleged  Injury  to  the  storehouse 
therein  described.  It  Is  alleged  that  the 
plaintiff  Geo^  O.  Yeager  was,  and  stiil  Is. 
the  owner  In  fee  simple,  and  the  plaintiff  M. 
H.  Teager  was  the  owner  and  possessor  of  a 
life  estate,  in  the  lot  or  parcel  of  ground 
therein  described  rsffon  which  said  storehouse 
Is  situated,  and  that  the  damage  complained 
of  was  occasioned  by  raising  the  grade  of 
the  streets  adjoining  said  lot  28  Inches  higher 
than  the  floor  of  said  storehouse  thereby  ob- 
structing the  free  ingress  and  egress  of  said 
plaintiffs  and  their  cnshnners  and  patrons  In 
their  said  business  to  and  from  said  store- 
house, and  thereby  caustag  the  water  and 
snow  falling  upon  and  accumulating  upon 
said  adjoining  streets  to  drain  and  accumu- 
late and  stand  in  front  of  and  around  said 
plaintiffs'  said  storehouse,  and  te  fall.  Into 
and  upon  the  floor  of  the  plalntlffl^  said  store, 
and  Into  the  cellar  <^  the  some;  that  by  rea- 
son of  said  change  of  grade,  and  the  drain- 
age of  water  upon  the  plaintiffs*  said  lot,  the 
fonndatlons  and  wall  of  said  house  became 
dampened  and  weakened  so  as  to  Injure  per- 
manently the  same,  and  to  render  said  house, 
as  well  aa  said  lot^  unhealthy  and  unfit  tor 
Qse  tot  the  purposes  and  business  mentioned 
in  the  declaratiw. 

It  will  be  perceived  that  this  declaration 
claims  damages  for  three  different  and  dta* 
tlnct  Causes  of  action,  to  wit:  Injury  to  the 
life  estate,  of  which  M.  B.  Teager  Is  alleged 
to  have  been  the  owner  and  poesesson  the 
injury  to  the  fee  simple,  ^  which  Is  evi* 
dently  meant  the  remainder  or  reversion  to 
which  Oetnrge  O.  Tesger  was  entitled;  and 
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tbe  Injury  to  the  joint  mercantile  bnalness  In 
irhlch  said  plaintiffs  were  engaged  In  said 
thsrehonab.  If  It  was  propH  to  combine  all 
three  ot  these  caasee  of  action.  It  la  difficult 
to  determine  In  what  manner  tbe  damages  re- 
covered should  be  apportioned  among  them. 
If  tbe  suit  was  In  equity,  tbe  Talne  of  tbe  life 
estate  might  be  ascertained,  and  yet  It  would 
be  difficult  to  say  what  portion  of  the  dam- 
ages should  be  awarded  to  the  life  tenant  and 
what  p<Htlon  to  the  remalnd^man,  and 
equally  difficult  to  ascertain  what  portion  the 
plalntlfifs  were  oitltled  to  Jointly  by  reason 
of  the  Injury  to  their  mercantile  business. 
A  caw  InTolTing  several  questions  rimllar  to 
the  one  under  consideration  was  nceaOf  de- 
cided by  this  court,  and  will  be  found  In  42 
W.  Ya.  SOO,  26  S.  B.  266.  I  refer  to  the  ease 
of  Jordan  t.  Olty  oi  Benwood  (dedded  No- 
vember t&,  1806).  In  Which  It  was  b«Id  *that 
a  te  not  UaUe  for  damages  to  a  lot  own- 
er because  tdiange  ot  grade  of  a  street  pre- 
vents surface  water  of  a  lot  from  flowing  off. 
It  Is  not  different  even  If  the  surfiice  water  Is, 
by  reason  ci  sncb  change  of  grade,  Increased 
In  quantity  nptm  the  lot,  If  not  cast  tai  a  maas 
or  body  upon  tbe  premises.  Nor  is  a  dty  lia- 
ble for  moe  surface  water  flowing  fEDm  the 
street  upon  an  adjoining  lot."  And  It  was 
further  held  In  said  case  that,  ''where  a  tort 
upon  realty  affects  both  tbe  estate  of  a  ten- 
ant and  that  of  a  reversioner  or  remainder- 
man, eadi  may  soe  s^;»arately,  and,  as  tbe 
damages  are  ^^rtlonable,  each  recovers 
damages  to  cover  tbe  Injury  done  to  his  es- 
tate. NdUier  can  recover  damages  covering 
tbe  entire  mjnry  to  both  estates."  In  that 
case  a  party  entitled  to  Uie  reverslm  or  re- 
mainder was  pUdntlff  In  the  suit,  while  the 
life  tenant  was  In  possessltHi,  and  Braunon, 
J.,  In  delivering  the  o^lim  of  tbe  court,  said: 
"AnoUier  qtustlon  Is  whether  the  verdict 
sbonld  be  set  aside  because  It  qq;>ear8  that 
the  ifalntlfl  recovered  as  for  the  entire  dam- 
age to  tbe  premises  Instead  ot  only  for  dam- 
age to  h&  remainder.  Tbe  declaration 
counted  only  on  damage  to  the  reversion,  and 
we  do  not  know  how  tiie  Jury  reached  the 
sum  It  did  reach.  We  do  not  know  whether 
tt  deducted  for  the  life  estate  of  iSn.  Olark, 
then  In  possession;  bnt,  as  there  Is  no  evi- 
dence of  any  discrimination.  It  may  be  said 
to  cover  the  entire  estate  for  life  and  In  re- 
mainder. If  tbere  be  a  tenant  tor  years  or 
life  In  actual  possession,  he  can  sue  for  any 
trespass  affecting  his  Immediate  residential 
Interest,  and  the  reversioner  or  remainder- 
man. If  tbe  act  does  a  permanrat  Injury  to 
the  Inheritance,  may  soe  as  to  that  •  •  • 
The  particular  tenant  recovers  for  damage 
only  to  present  enjoyment,  covering  his  en- 
tire term  If  It  affects  the  entire  term,  and  tbe 
remainderman  m  reversioner  only  for  dam- 
age to  tbe  remainder  or  revision." 

Betundng  again  to  the  questtcm  of  the  Ila- 
Ullty  of  the  corporation  by  reasm  ot  raising 
the  grade  of  the  streets,  we  find  that  BUlott, 
Boads  ft  8.  p.  886,  says:   "The  general  rule 


is  wdl  established  that  a  municipal  corpora 
tlon  Is  not  liable  for  consequential  damages 
necessarily  caused  In  grading  a  street,  tulesa 
tbe  corporation  is  made  liable      the  consti- 
tution or  by  some  provision  In  Its  charter  or 
of  tbe  statutes  of  the  state."    On  this  same 
question.  2  DIU.  Mnn.  Corp.  |  068,  In  apeak- 
Ing  of  the  change  of  grade  In  streets,  safs: 
"In  connection  with  the  ptlncli^e  Jnst  meo- 
tioned,  that  there  is  no  implied  or  common- 
law  liability  for  dobig  with  pnper  care  an 
act  which  la  either  directed  or  authorised  1? 
a  valid  statute,  may  be  noticed  tbe  power 
of  munidpal  corporations  to  grade  and  to 
change  tbe  establlabed  grade  or  level  ot  tbdr 
streets,  though  the  exercise  of  the  powa 
may  be  Injmions  to  the  adJobUng  pnjfotr 
owners."   And  in  section  980  the  same  au- 
thor s^:   "Accordlni^  the  courts  by  nu- 
merous dedalims.  In  most  of  the  states,  have 
settled  the  doctrine  that  municipal  corpora- 
tions acting  under  authority  conferred  Xif  tbe 
legislature  to  make  and  repair,  or  to  grades 
levd,  and  Improve,  streets,  If  they  keep  wltb- 
In  the  limits  of  the  streets,  and  do  not  tres- 
pass on  or  Invade  private  property,  and  exer 
dse  reasonaUe  care  and  skiO  M  tbe  pertono- 
ance  of  the  work  resolved  upon,  are  not  an- 
swerable to  tbe  adjoining  owner  w^iose  lands 
are  not  actually  takoi,  trespassed  upon,  or 
Invaded  for  consequential  danwges  to  bis 
premises,  unless  tbere  Is  a  provision  In  tbe 
constitution  ot  the  state.  In  the  charter  of  tbe 
corporation,  or  in  some  statute  creating  tbe 
liability.   There  Is  no  such  Implied  or  com- 
mtm-law  liability,  even  though  In  grading  and 
leveling  the  streist  a  portion  ot  tbe  adjobi- 
Ing  lot.  In  consequence  of  tbe  removal  of  Its 
natural  support,  falls  Into  the  hll^way." 
"And  the  same  prindple  applies,  and  the  like 
freedom  from  implied  liability  exists.  If  tha 
street  be  embanked  or  raised  In  reducing  It 
to  tbe  grade  line,  so  as  to  cut  off  or  render 
difficult  the  access  to  tbe  adjacent  property. 
And  this  Is  so  although  tbe  grade  of  the  street 
baa  been  before  established  and  the  adjoin- 
ing property  owner  had  erected  buildings 
Of  made  Improvemeuto  with  reference  to 
such  grade."   This  states  correctly  the  com- 
mm-law  rule,  but  our  constitution  iMrovIdes 
that  private  property  shaU  not  be  taken  or 
damaged  for  puUlc  use  without  Jnst  compen- 
sation.  The  same  author.  In  section  1043, 
sa^:   **If,  in  consequence  of  filling  streets 
and  crou  streets  to  the  established  grade 
line,  water  is  collected  m  ponds  or  pools  upon 
the  adjoining  lots,  which  are  tbns  brought 
below  the  level  of  tbe  streets,  tbe  corporation 
la  not  liable  for  damages  thereby  occasion- 
ed,**—citing  numerous  authwlties  in  support 
of  the  proposition.   In  tbe  case  at  bar  It  Is 
apparent  that  there  are  three  distinct  causes 
of  action  asserted  In  the  declaration:  First, 
the  claim  for  damage  to  the  remahider-man 
or  reversioner;  second,  the  tdalm  for  damages 
resulting  from  Injury  to  the  life  estate:  and, 
ttiird,  the  claim  for  damage  Inflicted  upon  tbe 
joint  mercantile  business  of  the  plaintiffs  by 
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the  action  of  the  defendant  In  ralalnff  the 
grade  of  Its  streets.  So  far  as  the  damage 
complained  of  tesults  from  casting  snrplas 
water  on  this  lot  which  adjoined  the  street 
by  reason  of  raising  the  grade  of  the  street, 
we  have  seen  that  no  action  accrues  to  the 
plaintiffs  If  such  grading  bad  not  been  done 
In  violation  of  the  chart«r  of  said  town,  the 
constitution  of  the  state,  or  some  statute 
law;  neither  does  any  action  accrae  to  the 
plaintiffs  jointly  In  this  suit  from  the  fact 
that  raising  the  grade  makes  ingress  and 
egress  to  and  from  said  storehouse  difficult 
For  these  reasons  njiy  conclusion  Is  that  the 
circuit  court  erred  in  oTerrullng  the  defend- 
ant's demurrer  to  the  pLalntlfls'  declaration. 
The  Judgment  complained  of  Is  therefore  re- 
versed, the  verdict  set  aside  and,  this  court 
proceeding  to  render  such  Judgment  as 
should  have  been  rendered,  the  demurrer  is 
sustained,  and  the  plalntUIV  suit  dismissed, 
with  costs. 

DENT*  J.,  atwent 


(is  W.  Ta.  2U) 

KLINKI/BIR  V.  WHBBLINO  STVUDL  ft 
IRON  CO. 

(Supreme  CSourt  of  Appeals  of  West  Virginia. 
March  31.  1897.) 

APPEAL— Rscx)ttn — Bill  ov  BxcBpriONa  —  Nsau- 
o»Noe— QuKSTios  Foa  Coobt— BxctoD-- 
iNO  Etidbkcb  from  Jobv. 

1.  When  a  bill  of  exceptions  is  taken  after  all 
the  erideoce  has  been  sabnutted,  and  it  purports 
to  set  out  all  the  evidence,  the  evidence  set  oat 
in  this  bill  of  exceptions  may  be  looked  to  in 
considering  the  qaestions  raised  in  another  bill 
ot  exceptions  taken  in  the  progress  of  the  trial. 
Hall  v.  Hall,  12  W.  Vs.  2. 

2.  When  a  given  state  of  facts  is  such  that 
reasonable  men  nay  dlflier  upon  the  question 
whether  there  was  negligenee  «  not.  the  detn- 
minatioD  of  the  matter  is  for  the  jury.  But 
when  the  facts  are  such  that  all  reasonable  men 
must  draw  from  them  the  same  coDclusioa, — 
when  there  la  no  room  for  two  reasouable  opin- 
ions about  it.— then  it  becomes  a  question  of 
law  for  the  court  Baines  v.  Railway  Co.,  19 
S.  E.  5(15,  39  W.  Va.  50,  ayllabos  2  and  8. 

3.  When  the  evidence  is  so  clearly  defldent 
as  to  give  no  support  to  a  verdict  fw  plaintiff,  if 
so  rendered,  the  court  should  exclude  the  evidcuoe 
from  the  jury. 

(Sylbbus  by  Oie  Court) 

Error  to  drcnlt  court,  Ohio  countr. 

Action  by  Albert  EUnkler  against  the 
Wheeling  Steel  ft  Iron  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Dovener  &  Conlff,  for  plaintiff  In  error. 
W.  P.  Hubbard,  for  d^endant  In  error. 

McWHORTSIR.  J.  Albert  Kllnkln*  Insti- 
tuted his  action  of  trespass  on  the  case  In 
the  circuit  court  of  Ohio  county  Septeniber 
19,  1803,  against  the  Wheding  Btpei  ft  Iron 
Company,  alleging  injuries .  to  the  person  of 
the  plaintiff  as  the  result  of  carelessnees  : 
and  negligence  <m  the  pact  of  defendant  com- 
pany.  Demurrer  to  the  dedanathm  was  sua*  . 


talned,  and  the  case  remanded  to  rules  with 
leave  to  plaintiff  to  amend,  and  an  amend- 
ed detOaration  was  filed,  to  whicb,  also,  de- 
fendant demurred,  which  demurrer  was  over- 
ruled, and  on  the  19tfa  day  of  December.  lS9i 
defendant  pleaded  not  .guilty,  and  issue  was 
thereMi  Joined,  and  a  Jury  Impaneled,  and 
before  the  plalntifPs  evidence  was  all  In  he 
asked  leave  to  further  amend  his  declaration, 
which  leave  was  granted,  and  jdalntlff  filed 
his  declaration  as  amended;  and.  all  the  evi- 
dence adduced  by  the  plaintiff  having  been 
fully  heard,  and  the  plaintiff  having  rested 
his  case,  the  defendant,  without  offering  any 
evidence,  moved  the  court  to  exclude  the  evl- 
dence  from  the  consideration  of  the  Jury,  to 
the  granting  of  which  motion  the  plalutlff  ob- 
jected, and  on  ai^ument  and  consideration 
the  court  sustained  the  motion,  and  plaintiff 
excepted.  Thereupon  the  Jury  returned  a 
verdict  for  the  defendant,  and  plaintiff  moved 
the  court  to  set  aside  said  v^dlct  and  grant 
him  a  new  trial,  which  motion  was  set  for 
hearing  on  December  29,  1894,  on  which  last- 
mentioned  day  said  motion  was  argued  and 
overruled  by  the  court,  to  which  plaintiff  ex- 
cepted, and  the  court  proceeded  to  render 
Judgment  upon  said  verdict  The  plaintiff 
took  four  bills  of  exception,  which  were  duly 
signed  by  the  Judge,  and  made  part  of  the 
record.  The  first  was  to  the  ruling  of  the 
court  in  excluding  the  evldoice  from  the  Jmry 
and  relieving  the  Jury  from  the  consideration 
there(tf.  This  bin  of  exc^Uons  No.  1  fail- 
ed to  certify  the  evidence  so  excluded.  The 
second  bill  of  exceptions  was  taken  to  the 
overruling  by  the  court  of  the  motion  of  the 
plaintiff,  made  after  the  rendering  of  the  ver- 
dict, to  set  aside  the  verdict  and  grant  him 
a  new  trial  of  the  cause,  and  the  plaintiff 
also  asked  the  court  to  certify  In  this  bill 
of  aceptlons  No.  2  all  the  evldoioe  Introdu- 
ced in  said  cause,  which  was  done.  The  blU 
of  exceptions  No.  8  was  to  the  ruling  of  the 
court  In  sustaining  the  defendant's  objection 
to  two  certain  questions  asked  by  plaintiff 
of  witness  J.  M.  Vance.  And  bill  of  excep- 
tions No,  4  was  taken  to  the  ruling  of  the 
00^  sustaining  a  like  objection  to  a  quee- 
tlon  by  plalnttff  asked  of  witness  B.  T.  Der- 
ries. 

It  is  contended  by  defendant  that  the  bill 
of  exceptions  No.  1,  takm  to  the  action  of 
the  court  in  excluding  the  evidence  of  the 
plaintiff  from  the  Jury,  not  setting  forth,  ei- 
ther directly  or  by  reference  to  any  other 
part  of  the  record,  the  evidence  which  is  said 
to  bave  been  occluded,  this  court  of  course, 
cannot  see  from  this  bill  of  exceptions  that 
the  court  below  erred,  and  It  must  .be  as- 
Bumed  that  Its  Judgment  was  right;  and  It  Is 
further  contended  that  the  court  cannot  re> 
fer  to  the  second:  any  other  biU  of  excep- 
tions for  the  purpose  of  seelpg  what  evidence 
Is  referred  to.  such  other  bUl  not  being  re- 
I  ferred  to  in  bill  No^  J.,— and  cites  the  xmse  of 
Zumbro  v.  Stump,  88  W.  Va.  334,  18  8.  B: 
443.  In  Btvport  ot  the  poaltlon.  which  says 
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(qootliig  from  1  Bart  Lew  Prac.  p.  6CS^: 
"Tbtt  fiutt  stated  In  flnt  bill  of  exceptions, 
howerer,  cannot  be  noticed  by  an  ap[>eU&te 
court  In  oonalderlDg  another,  tmlees  tbe  flnt 
bill  ii  referred  to  in  the  second,  and  adopted 
as  part  of  lt,''--aiid  cites  Crawford  t.  Jar- 
rett's  Adm'r.  2  Leigh,  639;  PerlElns*  Adm'r 
T.  Hawkins*  Adm'r,  9  Grat.  648;  Brooke  t. 
Yoang,  3  Band.  100.  It  will  be  found  In 
some  of  the  cases  here  cited,  notably  that  of 
Q  Orat.,  and  also  in  HaU  t.  Hall,  12  W.  Va. 
:S1,  and  set  out  In  syllabus  2  of  that  case,  an 
exception  is  made  to  the  rule,  as  when  a 
bill  of  exertions  is  taken  after  all  the  evi- 
dence has  been  submitted  to  the  jury,  and  It 
purports  to  set  out  all  the  evidence,  the  evi- 
dence set  out  in  this  blU  of  exertions  may 
be  looked  to  In  considering  the  question  rais- 
ed In  anothw  bill  of  exceptions  taken  in  the 
progress  of  the  trial.  So  that  we  see  no 
difficulty  in  the  way  of  considering  the  evi- 
dence certified  In  blU  of  exceptions  No.  2  to 
ascertain  whether  the  court  med  in  exclud- 
ing the  evidence  from  the  Jury. 

Plaintiff  was  conductor  on  the  transfer 
train  to  make  connection  between  Wheeling 
and  Benwood  on  passenger  trains  to  and 
from  Wheeling.  On  the  Sth.of  April,  1898, 
plaintiff  says  In  his  testimony,  they  took 
charge  of  the  train  from  Wheeling,  and  took 
the  connection  to  Benwood,  and  then  made 
connection  there  with  the  regular  train  N6. 
47  from  Grafton,  and  brought  her  up  to  the 
Baltimore  &  Ohio  shop  at  Twenty-Seventh 
street,  Wheeling,  where  the  shops  were  then 
located,  and  then  took  tbe  train  from  the 
regular  engine  from  Grafton,  and  put  on  en- 
gine 62  to  get  the  passenger  train  to  the 
depot.  The  train  was  pushed  up  in  front  of 
the  engine  on  the  main  and  eastern  track, 
plaintiff  standing  on  flront  platform  furthest 
from  the  engine,  the  proper  place  for  con- 
ductor when  train  was  being  pushed.  With 
plaintiff,  on  front  end  of  car,  were  four  oth- 
er men.  About  Twenty-Sixth  street  are  sit- 
uated the  works  of  the  defendant,  on  the 
east  side  of  the  Baltimore  &  Ohio  tracks, 
from  which  works  the  defendant's  railroad 
runs  across  the  several  tracks  of  the  Balti- 
more &  Ohio  to  the  track  of  the  Pittsburg, 
'Wheeling  &  Kentucky  Railroad,  operated 
by  the  Pittsburg,  Cincinnati,  Chicago  Sc  St 
TjouIs  Railway  Company.  At  the  time  of 
the  accident  the  next  track  of  the  Baltimore 
Se  Ohio  on  west  of  main  track  was  filled 
with  freight  cars  of  the  Baltimore  &  Ohio 
Company,  which  obstructed  the  view  be- 
tween the  main  track  and  the  cross  track 
from  the  point  at  which  the  train  was  being 
pushed.  The  engine  of  defendant,  called  a 
"dinkey,"  was  coming  from  the  Pittsburg, 
Wheeling  &  Kentucky  track  towards  tbe 
Iron  works  with  two  freight  cars.  On  the 
engine  were  J.  G.  Malony,  engineer  and  fire- 
man, and  Householder,  brakeman.  Be- 
fore reaching  the  second  track,  on  which  the 
freight  cars  were  standing,  defendant's  en- 
gine stopped,  and  Householder  went  forward 


past  the  freight  can,  and  aayB  he  looked 
down  and  taw  a  train  of  coacbes,  and,  mj^ 
posing  they  won  switidiliis  out  of  tbie  abap 
and  stopped,  ha  (Honaeholde^  wared  the 
defendant's  enctneer  ahead,  but  he  was  a 
little  alow  in  starting,  and  he  (HonsehiMder) 
started  back,— stepped  on  tbe  footboard  <m 
front  of  the  ei^lne  as  she  came  up.  Plain- 
tiff says  he  was  abont  40  feet  away  when 
he  saw  Househidder  ware  lilm  out  Plain- 
tiff's train  was  moving  "about  20  miles  as 
hour."  He  afterwards,  bowevw.  corrects 
this,  and  says  he  was  going  at  rate  of  8  or 
10  miles  an  hour.  Another  witness,  James 
Young,  puts  It  at  6  miles  per  boor  that 
plalntlfTs  train  was  moving  at  time  of  acci- 
dent. Plaintiff  says  he  did  not  know  what 
Householder  was  waving  for. 

It  Is  provided  In  section  61,  e.  64,  Code, 
that  "when  tbe  tracks  of  two  railroads  croas 
each  other,  or  In  any  way  connect  at  a 
common  grade,  tbe  crossing  shall  be  made 
and  kept  In  repair  and  watchman  maintain- 
ed thereat  at  the  Joint  exi»ense  of  the  com- 
panies owning  tbe  tracks,  and  all  trains  or 
engines  passing  over  such  tracks  shall  come 
to  a  full  stop  not  nearer  than  two  hundred 
feet  nor  further  than  eight  hundred  fteet 
from  the  crossing,  and  shall  not  crow  sntU 
signaled  ao  to  do  by  the  watchman,  nor  nntU 
the  way  Is  clear."  In  answer  to  the  ques- 
tion, "Did  you  stop  on  account  of  this  cross- 
ing?" plaintiff  answered:  "Did  I  stop?  No. 
sir.  I  stopped  on  the  crossli^  because  I 
couldn't  help  myself,  when  the  accident  oc- 
curred."  "Before  that  had  you  stopped  r* 
He  replied:  **We  were  coming  to  the  depot 
on  regular  time,  and  we  was  coming  at  onr 
usual  rate.  Never  had  any  orders  to  stop  at 
that  crossli^.**  Rule  87  of  the  Baltimore  & 
Ohio  Company,  which  plaintiff  said  was  In 
force,  is  as  follows:  "Tr^ns  are  ran  tinder 
the  charge  of  the  Cfmdnctora  thereof,  and 
their  directions  relative  to  the  management 
of  trains  wIU  be  obsored,  except  In  cases 
where  such  directions  may  be  In  violation  of 
the  rules  of  this  company  or  of  safety,  in 
which  cases  englnemen  will  can  tbe  atten- 
tion of  conducton  to  tbe  taxi,  as  ondovtood 
by  them,  and  decline  compliance.  The  same 
also  holds  good  in  all  cases  of  doubt  Bn- 
ginemen,  as  well  as  conductors,  must  In 
every  case  absolutely  know  that  they  are  en- 
titled to  the  track  before  proceeding.  Con- 
ductors and  englnemen  will  in  all  cases  be 
held  equally  responsible."  Also  rule  80.  as 
follows:  "Pushing  cars  ahead  of  the  engine 
is  positively  forbidden,  except  In  cases  of 
hdpers  on  grades,  or  when  ImpossfUe  to 
avoid  it  In  the  latter  case  speed  must  not 
exceed  four  miles  per  hour,  with  man  <ki 
lookout  In  front  car  in  sight  of  englneman." 
Also  rule  61,  as  follows:  '^henevor,  in  the 
absence  of  special  orden  to  do  so.  It  be- 
comes necessary  to  back  a  train  in  the  oppo- 
site direction  from  that  In-  which  it  Is  ex- 
pected to  move.  It  must  be  done  with  great 
care,  and  at  a  rate  of  speei^  not  exceeding 
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four  mllea  per  hour,  keeping  a  flasman  con* 
stantly  not  leas  than  1,600  yards  In  advance 
of  the  rear  of  train  to  warn  any  train  that 
may  be  approaching.  In  all  caaee  of  backing 
a  train,  a  competent  man,  the  conductor  If 
possible,  must  be  stationed  at  the  rear  of 
last  car  to  watch  for  signals  or  obstmctlons, 
and  to  signal  the  engine  and  stop  train 
whenever  necessary.  If  a  passenger  Iraln, 
he  most  hold  bell  cord  In  his  band  In  readl- 
Doss  to  sound  the  englneman's  alarm  bell." 
Also  rule  77,  which  la  Intended  to  carry  oat 
the  statutory  proTislcHi:  "AO  engines  and 
trains  mast  come  to  a  full  stop  not  less  than 
two  hundred  feet  nor  more  than  eight  hun- 
dred feet  from  each  railroad  crossing,  and 
not  proceed  until  the  crossing  signal  Indi- 
cates their  right  to  do  so.  Where  there  Is 
no  such  signal,  the  englneman  will  send  the 
fireman  or  brakeman  ahead  to  ascertain 
that  the  way  Is  clear,  and  to  flag  the  train 
orer  the  crossing."  And  in  order  to  secure 
the  safety  and  ^cleney  of  its  employes  the 
Baltimore  &  Ohio  Company  had  In  force  the 
following  rules,  Nos.  121  and  76,  respectlTe* 
ly:  'The  company  does  not  wish  or  expect 
Its  employte  to  incur  any  risks  whatsoever 
from  which,  by  the  exercise  of  their  own 
judgment  and  by  personal  care,  they  can 
protect  themselves,  but  enjoins  npon  them 
to  take  time  In  all  cases  to  do  their  duty  in 
safety,  whether  they  may  be  at  the  time 
acting  under  the  orders  of  their  superiors  or 
otherwise."  "All  employes  must  familiarise 
themselves  with  the  general  and  special 
rules  pertaining  to  their  respective  positions. 
If  In  doubt  as  to  the  meaning  of  any  role 
or  special  order,  application  must  be  made 
at  once  to  proper  authority  for  an  explana- 
tion. Ignorance  cannot  be  accepted  as  an 
excuse  for  n^leet  or  omission  of  daty.** 

These  ndea  are  reasonable,  and  provided 
by  the  railroad  company  as  well  for  the  safe- 
^  of  Its  paasmgers  and  employta  as  for  that 
of  Its  own  inoperty  and  interests,  and  It  is 
the  imperatlTe  duty  of  all  employia,  eapedal- 
ly  those  of  the  grade  of  conductors  and  en- 
ginews.  whose  reaponslbllltles  are  so  great, 
to  thoroughly  acquaint  themselves  with  the 
rules,  and  to  strictly  observe  them  In  the 
-performance  of  their  dutlea.  Plaintiff  was 
conductor  in  cbaige  of  tills  train,  and  as 
such  It  was  not  only  bis  dn^  to  ob^  the 
TOles  Umself,  but  to  see  that  an  employto  on 
the  train  did  the  same.  On  the  contrary,  he 
violated  directly  many  of  the  rules  of  tiie 
company.  Including  statutory  rules,  with 
sneh  recklessness  as  Is  seldom  fotmd,  not  on- 
ly endangering  the  lives  of  the  passengers 
■In  his  diarge  and  the  destruction  of  the  prop- 
erty of  hia  employe,  but  greatly  endanger- 
ing lilfl  own  Ufe.  Plaintiff  was  In  the  posl- 
Utm  m  the  train  It  was  proper  for  him  to 
occupy  In,  poshing  a  train,  which  Is  about  all 
that  can  be  said  for  him.  He  f^led  to  stop 
befora  the  crossing,  to  have  his  hand  opon 
the  cord  to  sound  the  englnew's  alarm  bell 
■and  apply  the  air  brake,  to  said  a  watdi- 


man  ahead,  or  to  await  the  signal  to  proceed. 
Just  as  the  collision  was  about  to  take  place, 
plaintiff  says  ho  thought  th«  beat  thing  he 
could  do  to  save  the  passengers  was  to  stop 
the  train  by  putting  the  air  on,  whlt^  he  did 
by  a  handle  underneath  the  ear,-~that  he 
reached  down  imdemeatb  the  ear  to  get  It  and 
'*put  on  the  air  Just  as  he  hit  os."  So,  In- 
stead of  using  the  more  certain  means  of  put- 
ting on  the  air  by  pulling  the  rope,  he  chose 
the  unusual  method  of  reaching  under  the 
car.  which  threw  him  between  the  colliding 
"dinkey"  and  car,  whereby  his  head  was 
badly  Injured.  The  former  mode  was  tiie 
one  provided,  safe  and  effective;  the  latter, 
never  intended  to  be  bo  used,  and  under  tbe 
circumstances  most  dangerous.  If  plaii^ 
tiff  had  used  ordinary  care  and  precautlott, 
this  unforttmate  occurrence  would  not  have 
been  brought  about,  by  which  he  Is  left  a 
mare  wreck  of  a  man  pertiaps  for  the  rest  of 
his  Ufe. 

It  Is  contended  tiiat  the  Baltimore  &  Ohio 
train  on  the  main  track  had  the  right  of 
w^,  and  that,  "although  the  plaintiff  be 
guil^  of  negligence,  which  may  have  oon- 
tributed  to  the  Injury,  yet  If  the  defendant 
or  Its  servant  knew  of  that  negUgcoce.  or 
might  have  known  of  It  by  the  use  of  care 
and  diligence,  and  could  Qien  have  prevent- 
ed the  Injury  to  the  plaintiff,  then  the  plaln- 
tllTs  negligence  will  not  defeat  him,  the  de> 
fendant's  negUgence  btfng  the  proximate 
cause  of  the  Injury."  It  is  true  plalntlfTs 
train  had  the  right  of  way,  but  this  fact  did 
not  authorize  him  to  violate  the  law  and  the 
rules  of  the  company  made  for  his  guidance 
and  control,  and  the  observing  of  which — in- 
deed, of  almost  any  one  of  than— would  have 
prevented  hia  injury.  Who  can  believe,  for 
a  moment,  from  the  evidence  adduced  by 
plaintiff  In  this  case,  that  "his  Injury  would 
have  occurred  from  the  defendant's  negli- 
gence just  the  same  If  the  pl^Uff  had  been 
In  no  wise  negligent,"  as  In  Oarrico  v.  Ball* 
wi^  Co..  88  W.  Va.  87, 19  S.  B.  671.  "When 
a  given  state  of  facts  is  sudi  that  reasona- 
ble men  may  differ  upon  the  question  wheUi- 
er  there  was  ne^igehce  or  not,  tba  deter- 
mlnatlDn  of  the  matter  is  for  the  jury." 
Balnea  v.  BaUway  Oa,  88  W.  Ya.  OOi,  19  8.  B. 
S66,  syL  2l  "But  when  ttw  fncts  are  sndi 
that  all  reasonable  mm  must  draw  from 
them  the  same  conclusion,— ^hen  there  Is  no 
room  for  two  reaaonaUe  opinions  about  It,— • 
then  It  becomes  a  question  of  law  for  tha 
court"  Id.  8^  8.  I  am  a  Arm  believer  In 
the  right  of  trial  by  Jury*  and  Jealous  of  any 
encnMuduncnts  on  that  rl|^  and  have  fear- 
ed sometimes  that  the  drcnlt  courts  Infringe 
iQwn  the  province  of  the  Jury;  but  in  a  case 
where  the  evidence  Is  so  clearly  defldent  as 
to  give  no  suppOTt  to  a  verdict  for  idalntlff 
If  so  rendered,  there  can  be  but  one  course  to 
pursue*  and  that  Is  for  the  court  to  exdude 
the  eridoice  from  the  Jury,  and  end  the  case, 
and  In  tills  case  the  court  did.  not  err  In 
BO  ezdodlng  the  eridence. 
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As  to  the  third  and  (onrtb  bills  of  excep- 
tions to  the  action  of  the  court  in  austalalng 
objectloiu  to  certain  questlonB,  It  matters  not 
w^at  the  answers  may  have  been.  The  re- 
sult eonld  not  have  been  affected  by  them. 
For  the  reasons  stated,  as  much  as  my  sym- 
pathies go  out  to  the  anfortnnate  plalntlfF, 
the  Judgment  of  the  drcalt  court  mnst  be 
affirmed* 

-(43  W.  Va.  481) 

SHUMATETS  BXBGUTORS  T.  GROOSOTT 

et  al. 

(Siqireme  Court  of  Appeals  of  West  YfaclBla. 

April  24,  1897.) 
Appbai.~-Tihb  or  Taeino— Coubectiok  or  Dsoass 

— EHPOaCBHBHT  OF  LiBNB— BVPBCT  OW  PaX-  ■ 
MElfTS — PORCaASEHB  FBKDBNTB  LiTB. 

1.  No  error  In  a  final  or  appealable  decree  will 
be  considered  upon  an  app^  not  takeo  within 
two  years  from  its  date. 

2.  A  mistake  or  misredtal  a  sum  In  a  de- 
cree will  be  corrected  on  motion  after  notice, 
uader  section  6.  c  134,  Code  1891. 

3.  Payment  of  some  of  the  debts  included  In 
a  decree  made  on  a  commiBSfoner's  report  cou- 
Tenin;  liens,  under  section  7,  c  188,  Code  1891, 
in  a  suit  by  a  judgmeDt  creditor  for  himself 
and  other  lienors,  wlu  not  sospead  its  execution, 
or  call  tot  a  rehearing  or  restatement  of  liens. 

4.  A  suit  to  enforce  Hens,  under  section  7,  e. 
180,  Code  1891,  by  one  jodgment  creditor,  sung 
tor  himself  and  other  lienors,  will  not  be  sns- 
pended  by  payment  of  the  debt  of  the  plaiutifl 
after  an  order  of  reference.  It  may  and  will 
proceed  In  the  name  of  the  plaintiff,  unless  an 
order  be  made  snbstitatlng  another  person  as 
lilaintiff. 

5.  Pendente  lite  purchasers  need  not  be  made 
parties.  Where  judgments  are  docketed  or  deads 
of  trust  recorded,  or  liens  otherwlae  acquired, 
and  a  chancery  suit  to  enforce  same  la  pending, 
there  need  be  no  notice  of  the  pendency  of  such 
chancery  suit,  under  section  13,  e.  139,  Code 
1891,  to  bind  purchasers  purchasinB  after  the 
docketing  of  such  Jodnnent  or  recordation  of 
such  deeds  of  trust  or  Ben.  Thegr  are  peudoite 
lite  purchasers,  under  the  oommon-law  rule. 

(Syllabus  by  the  Court) 

AppeU  from  circuit  court,  Sununera  countj. 

A.  fihumate's  execntora  aue  W.  a  Orockett 
and  others;  Decree  for  p^fUntliEB.  Fmn  an 
order  refusing  a  rehearing,  Oockett  and  oth- 
ers appeal.   Modified  and  affirmed. 

Haynes,  Aibnckle-  ft  Beflln.  for  aj^ellanta. 
J.  H.  MlUer,  D.  B.  Johnston,  aad  8.  ^  liou^ 
noy,  fot  appeUeea. 

BRANNON,  J.  Th6  executors  of  A;  Shu- 
mate,  deceased.  Judgment  creditors  of  W. 
Orockett,  suing  for  themselves  and  all  other 
n^A  tn^dltors,  under  aeetlon  7,  c.  139,  Code 
1991,  filed  a  bill  to  enfo^  Auch  lleas  against 
lands  of  Crockett,  -and  Uso  One  debt  secured 
b^li  dMtd  of  trust  glreu  by  Orockett  and  WU- 
ne  C,  lils  wife;  and,'Upon'a  commissioner's 
report  ancertatntng  uens,  the  court  pronoun- 
ced a  decree  fixing  liens,  uid  dlr^ting  a 
sale.  TblB  decree  wa&'  May  IS,  1881.  In 
Ifebruary,  1895,  t>efore  sale;  Crockett  ■  and 
wife  tiled  an  answer,  asking  that  the  case 
jro  buck  to  a  commissioner  for  restatement 
or  liens.  In  rlew  of  certain  partial  paylnents 
uu  debts  decreed,  and  to  expdnye  uaurj  In 


one  debt;  and  WllUe  0.  Orockett  filed  a  peti- 
tion asking  rehearing,  and  that  Barclay  and 
Bryan,  trustees,  and  Doran,  be  made  partleB. 
And  John  O.  Crockett  and  Willie  a  Crockett 
filed  a  petition  to  rehear  the  decree.  The 
court  refused  to  rehear  or  recommit  the  re- 
port, or  to  continue  the  cause.  It  refused  to 
recelTe  the  petition  of  John  O.  and  Willie 
G.  Crockett,  and  also  refused  to  allow  It  to  be 
withdrawn.  W.  C.  Crockett,  WllUo  a  Ontk- 
ett,  and  John  O.  Crockett  appeal. 

We  shall  not  consider  any  objections  to  the 
decree  of  May  13,  1891,  because  that  decree. 
If  not  In  full  sense  final,  was  appealable; 
and,  as  nearly  four  years  had  elapsed  from 
Its  date  to  the  date  of  the  appeal,  those  ques- 
tions are  forever  dosed.  Buster  t.  Holland, 
27  W.  Va.  MO.  This  decree  was  such  a  final 
decree  as  to  allow  a  bill  of  review.  Owe  v. 
Strickler,  2i  W.  Va.  6S9.  And  three  jaaca,  U 
not  two,  bar  a  bill  of  review. 

Some  considerations  based  on  things  tak- 
ing place  after  that  decree  are  relied  npon. 
Some  payments  were  made  on  the  debts,  but 
on  many  no  payments  were  made,  and  what 
was  paid  was  a  very  inconsiderable  fraction 
of  the  Indebtedness  decreed.  Now,  a  refer- 
ence had  been  made,  and  one  statement  of 
liens  made.  That  complied  with  the  law. 
Can  a  defendant,  under  these  drcumstances, 
demand  a  suspension  of  a  decree  fl-Hng  Uens, 
and  a  reconvention  of  creditors  from  partial 
payments?  If  so.  a  debtor  would  have  but 
to  make  partial  payments  to  Indefinitely  post- 
pone. Beflect  that  the  court  did  make  a  ref- 
erence, and  on  its  report  decreed  Uens. 
There  was  no  uncertainty,  then,  as  to  Uens 
or  amounts.  After  partial  payments  could 
not  render  It  Indefinite  as  to  the  sum  for 
which  the  land  was  to  be  sold,  for  the  debtor 
knew  what  payments  he  had  made,  and  the 
court  would,  if  necessary,  apply  them  by  fur- 
ther proceedings.  The  debt  of  the  plaintiffs 
was  paid,  but  the  suit  was  expressly  for  all 
lienors,  and  others  had  appeared,  and  be- 
come parties,  and  that  payment  could  not 
defeat  the  decree.  The  decree  belonged  to 
all,  not  one,  of  the  creditors,  and  any  cred- 
itor yet  unpaid  had  a  right  to  enforce  It.  It 
could  go  on  In  .the  name  of  original  plaintiffs, 
or,  if  anybody  so  asked,  the  plalntifTs'  name 
could  be  Rtrtcken  ont,  and  another  creditor's 
name  substituted;  but  what  the  use  of  this, 
unless  the  original  creditor  a;^ed  it  so  as  to 
be  rdleved  of  fee  bills?  Llnsejr  v.  McQan- 
non,  9  W.  Va.  Ifi4;  Klmyer  t.  Shaman,  23 
W.  Va.  662. 

As  to  the  point  that  Barclay  and  Bryan 
and  Doran  were  not  made  parties:  After  the 
commencement  of  this  salt,  Crockett  and 
wife  made  a  lease  for  years  to  Barclay,  trus- 
tee, for  the  purpose  of  boring  for  oU;  and 
they  also  made  a  deed  of  trust  to  Bryan, 
trustee,  to  secure  Doran  borrowed  money,  for 
which  John  6.  Crockett  was  surety.  Though 
these  conveyances  passed  legal  title,  yet  they 
were  subsequent  in  time  to  the  docketing  of 
the  Judgments  and  the  reglstiy  of  ttie  deed 

Digitized  by  Google 


W.  Va.» 


SIMPKINS 


V.  "WHITE. 


241 


of  trust  decreed  as  liens  on  the  land;  and 
section  18.  c.  18f).  Code  ISSH,  did  not  require 
a  notice  of  lis  pendens  of  this  suit,  and  It 
operated  under  the  common-law  rule  of  lis 
pendens,  and  those  parties  were  pendente 
Ute  purchasers,  and  need  not  be  made  par- 
ties. They  had,  by  construction  of  law,  no- 
tice of  both  the  Uens  and  of  this  snlt.  Har- 
mon T.  Byram,  11  W.  Va.  511;  I^ch  v.  An- 
drews, 25  W.  Va.  TM;  Stout  t.  Mercantile 
Go.,  41  W.  Ta.  339,  23  S.  S.  571;  O'Connor  t. 
O'Connor.  43  W.  Va.  — ,  28  S.  H.  — .» 

There  was  in  the  decree  what  1  shall  call 
a  clerical  mistake.  The  commissioner  re- 
ported a  debt  of  B.  Prince  &  Co.  as  |96.58, 
and  the  decree,  by  misptmctuatlon,  makes 
otit  of  the  same  flgnrea  a  debt  of  $0,658,— 
ft  Blcnal  Instance  of  the  power  of  punctua- 
tion, especially  if,  as  claimed,  It  be  good 
ground  on  this  api>eal,  If  it  were  In  time,  for 
the  rerersal  of  the  whole  decree.  Hie  peti- 
tion of  Willie  C.  Crockett,  as  I  Interpret  It, 
assigned  this  as  a  ground  of  rehearing. 
This  is,  nnder  section  6,  c.  184,  Code  1881,  a 
mistake  or  mlsrecltal  of  a  snm,  and  the  de- 
cree Is  amendable  by  the  commissioners'  re- 
port within  flTe  years.  This  petition  Is  good 
to  correct  that  error.  Orumlish  t.  Railroad 
Co..  28  W.  Va.  627;  Martin  t.  Smith,  2S  W. 
Va.  583;  Trlplett  v.  Lake,  43  W.  Va.  — ,  27 
S.  B.  Sd3.  The  only  question  Is  that  said  sec- 
tion requires  notice  to  the  party  to  be  af- 
fected by  the  amendment.  The  want  of  it 
Is  the  only  Impediment  in  the  way  In  saying 
the  court  below  ought  to  have  amended  the 
decree  In  this  particular  respect  under  that 
petition.  If  the  decree  were  Interlocutory 
or  not  appeateble.  so  we  could  treat  the  pe- 
tition as  one  for  rehearing,  we  conld  dis- 
pense with  notice;  but,  as  It  Is,  we  hare  to 
regard  the  petition  as  a  bill  of  review,  re- 
quiring process,  No  one  appeared  to  this 
petition  but  the  Bank  of  Princeton.  But 
counsel  representing  creditors  disavow  In 
this  court  all  idea  of  claiming  more  for 
Prtnce  &  Co.  than  $90.68  under  the  decree, 
saying  It  was  merely  a  claical  misprision; 
and,  as  It  ought  to  be  corrected,  we  will 
amend  the  decree  ta  tbat  point,  and  aflbm 
It  fts  80  amended. 

(«  W,  Vs.  200) 

BIMPKIM8  T.  wHira. 

(SninrcsM  Court  of  Appeals  of  West  Ylrglnia. 
Hardi27.  1897 J 

Vaoatino  Judohbkt— Bdbfbish  nr  Extst. 

During  the  term  of  court,  the  eonnael  rep- 
rewntiiix  tne  parties  plaintlflF  and  defendant  m 
a  case,  m  the  presence  of  the  regalar  Judge,  are 
telking  over  toe  business  remaining  nnfiniahed, 
the  defendant  in  said  case  being  present,  who 
understands  from  the  conversation  that  his  case 
should  not  be  takoi  tip  before  the  next  Tuesday 
for  trial,  wblcb  conversation  was  on  Friday; 
and  nndor  this  impression  the  defendant,  with 
his  witnesses,  left  the  court.  On  Saturday  a 
special  judge  was  elected,,  who  went  apon  the 
bendi  on  Monday  moroing,  and  tried  the  case, 
in  the  abeenoft  of  said  defendant  and  his  witness- 

1  Behearing  pending. 
27S.B.-ltt 


es,  and  In  ignorance  of  said  misunderstandlsg, 
although  an  attorney  for  the  defendant  was  in 
town,  and  bad  notice  that  a  jury  was  being  call- 
ed in  the  case,  and  refused  to  to  the  coart- 
house,  on  account  of  some  feeling  existing  be- 
tween himself  and  the  special  judge,  and  on 
account  of  his  bdng  too  nnwell  to  attend  to  bnsi- 
nesB,  and  sent  another  attorney  to  state  the  mat- 
ters to  the  conrt  in  reference  to  said  understand- 
ing. The  trial  is  proceeded  with,  and  a  jndg- 
ment  is  rendered  against  the  defendant,  al- 
though he  claims  to  nave  had  a  good  defense. 
The  trial  of  the  cause,  under  the  drcnmstances, 
works  such  a  snrprise  npoo  the  defendant  that  a 
motion  to  vacate  the  judgment,  set  aside  the 
verdict,  and  award  a  new  trial,  should  have  pre- 
vailed. 
(Syllabus  by  the  Court) 

Brror  to  circuit  court,  Mingo  county. 

Action  by  Josepb  Slmpklns  against  H.  S. 
White.  Judgment  tox  plaintiff.  From  an  or- 
der refusing  to  vacate  the  same,  defendant 
brings  error.  Reversed. 

H.  K.  Shumate  and  Brown,  Jackson  Se 
Knight,  for  plaintiff  In  error.  Marcum,  Mar- 
cum  &  Shepherd  and  Campbell  &  Hott,  for- de- 
fendant fai  error. 

BNGLISH,  P,  This  was  an  action  of  as- 
sumpsit, brought  In  the  circuit  court  of  Lo- 
gan county,  but  afterwards  transferred  to 
Mingo  coun^,  In  which  Joseph  Slmpklns  was 
plaintiff,  and  H.  S.  White  was  defendant  On 
the  16th  day  of  September,  1895.  the  defend- 
ant not  appearing,  the  case  was  submitted  to 
a  jury,  upon  the  Issue  Joined,  and  resulted  In 
a  verdict  for  the  plaintiff  for  $2,200.  and  judg- 
ment was  rendered  upon  said  verdict  with  in- 
tranet thereon  from  the  date  of  saJd  judgment 
and  costs;  and  on  the  same  day  the  defend- 
ant by  his  attorn^,  moTCd  the  court  to  va- 
cate the  Judgment  entered  therein,  and  to  set 
aside  the  verdict  of  the  Jury,  upon  the  ground 
that  be  was  not  present  at  the  trial,  tvt  the 
reason  that  It  was  bis  understanding  ttiat  the 
case  had  been  postponed  to,  and  would  not  be 
called  for  trial  until,  the  17th  Inst,  and  he 
was  taken  by  surprise.  After  hearing  the 
evidence,  the  conrt  overmled  the  defendant's 
motion,  and  refused  to  vacate  said  Judgment 
and  set  aside  said  verdict,  and  grant  a  new 
trial,  to  which  ruling  the  defendant  escepted, 
and  applied  for  and  obtained  this  writ  of  er- 
ror. 

The  difficulty  In  this  case  seems  to  have 
arisen  from  the  fact  that  the  regular  Judge 
having  absented  himself,  a  special  Judge  was 
dected  to  proceed  with  the  trial  of  the  dock- 
et It  appears  from  the  testimony  of  Thomas 
A.  Harvey,  who  was  the  regular  Judge  of  that 
court,  that  at  the  dinner  table  on  Friday  Olr. 
White,  the  defendant,  and  Mr.  Shumate,  his 
attorney,  and  Mr.  Shepherd,  attorney  fcM*  the 
plaintiff,  Josepb  Slmpklns  being  pr^ent)  there 
was  a  conversation  of  which  Judge  Harvey 
says:  "In  the  meantime  I  bad  set  two  fel- 
ony cases  for  Monday.  *  *  *  I  didn't  tbink 
It  possible  that  case  should  come  up  before 
Tuesday  morning.  Mr.  Shumate  agreed  with 
me  that  he  did  not  think  it  conld  come  up, 
and  Mr.  Staeplierd  said  that  tf  it  didn't  come 
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np  before  TneBdoy,  tbat  he  wouldn't  be  here. 
I  didn't  set  the  case  at  fbe  conrthonse,  end, 
If  I  had  been  here,  this  case  would  not  hare 
been  tried  Monday  befwe  the  train  got  here. 
*  *  *  IC  I  had  been  here  Monday  morning, 
we  would  luiTe  gone  into  the  fdony  caaes, 
and  that  case  (meaning  the  one  under  con- 
sideration) would  not  have  come  up  before 
Tuesday.  That  Is  my  idea  of  the  case.  I 
did  not,  In  court  or  out  of  court,  set  the  case 
for  any  particular  day.  There  were  only  two 
caaea  set,— Sparks  against  the  R.  R.  Oo.  The 
lawyers  agreed  on  Tuesday  aa  the  day,  and  I 
acquiesced  In  IL"  It  appears  that  C.  M.  Tur- 
l«y  was  elected  special  judge  on  Saturday, 
and  tliat  the  defendant,  H.  8.  White,  was 
aware  of  his  election  on  Saturday.  The  case 
was  heard  In  the  forenoon  on  Monday,  said 
special  Judge  presldb^.  The  defendant,  H. 
S.  White,  In  response  to  the  question,  "State 
why  you  were  not  here  on  Monday  last?" 
said:  "I  had  been  here  nearly  all  of  last 
week  on  this  case  and  others  during  the  lat- 
ter part  of  the  week.  I  was  under  the  Impres- 
sion It  was  on  Saturday  that  Judge  Harrey 
was  going  away,  and  t^t  a  special  Judge 
would  be  elected,  and  be  was  calling  the  dock- 
et (Judge  Harrey  was),  and  running  down 
the  list;  and  I  understood  that  the  railroad 
ease,  one  of  them,  would  be  probably  tried 
by  the  special  judge,  and,  when  he  came  to 
tbe  case  of  Slmpklns  t.  White,  the  Judge  look- 
ed around,  and  smiled,— Judge  Harrey  did; 
and  I  understood  that  there  was  another  case 
that  would  keep  them  busy  until  Tuesday,  and 
that  he  would  take  this  case  up  Tuesday.  I 
was  sitting  tight  here,  watching  the  court, 
.ind  Mr.  Shumate  was  near  by.  I  took  the 
train  home,  and  when  at  the  train  that  after- 
noon, I  saw  some  of  my  witnesses,  and  told 
them  that  I  would  probably  telegraph  them 
on  Tuesday  If  the  cose  came  up,  and  to  be 
ready  to  come.  I  told  them  that  I  under- 
stood the  case  would  go  orer  until  Tuesday, 
aa  It  would  take  three  or  four  days  to  try  It; 
that  was  tbe  Impression  made  on  my  mind; 
that  Judge  Harrey  would  be  back  Monday; 
and  that  tbe  special  judge  would  not  take  It 
up."  This  witness  further  states  that  he  was 
rery  much  surprised  when  he  heard  the  case 
had  come  off;  had  made  no  arrangements  to 
come:  bad  directed  his  family  to  hare  the 
books  and  papers  ready  where  they  could  get 
them,  and  catch  the  train;  that  he  does  not 
think  he  owed  the  plaintiff,  Slmpklns,  one 
doUar,  and  beUeres  he  would  be  able  to  bare 
the  court,  elth«  Judge  Harr^  or  Judge  Tm^ 
ley,  wipe  out  the  Judgment  on  a  fair  trial 
'The  error  relied  on  by  the  plaintiff  In  error  Is 
the  action  of  the  court  In  refusing  to  racate 
and  set  aside  the  judgment  tendered  against 
otm  under  the  chrcumetanceB,  ZMd  tbe  court 
err  in  BO  ruling? 

'  Kow,  while  It  is  tme  that  courts  should 
seek  aa  tar  aa  possible  to  avoid  nnnecessary 
delays  in  the  trial  of  causes,  and  to  promote 
the  speedy  administration  of  Justice,  and.  In 
doing  §0,  the^  are  to  a  larfo  ntent  clotlied 


with  discretion,  yet  that  dlscrett<m  should 
not  be  so  exereised  aa  to  cause  It  to  work  a 
hardslilp  or  Injustice  to  the  [lartleB  litigant 
Now,  It  will  oe  noticed  that  Judge  Harrey, 
in  hla  testimony,  soys:  "I  said  there  at  the 
dinner  table,  In  the  presuice  of  these  gen- 
tlemen, Mr.  Shumate,  Mr.  White,  and  Mr. 
Shepherd,  connsel  for  Mr.  Slmpklns,  I  un- 
derstood that  I  didn't  think  It  possible  that 
that  case  would  never  come  to  trial,  or 
something  of  that  kind;  that  I  didnt  think 
It  possible  that  that  case  would  come  np  be- 
fore Tuesday  morning.  Mr.  Shumate  agreed 
with  me  that  he  did  not  think  it  could  come 
np."  He  also  says  the  lawyers  agreed  od 
Tuesday  as  the  day,  and  he  acquiesced  in  it, 
but  that  remark  may  bave  applied  to  the 
cases  of  Sparks  against  the  railroad  compa- 
ny. Mr.  Shumate.  Mr.  White,  and  Mr.  Bhep- 
pord,  counsel  for  the  plaintiff,  were  pres- 
ent BIr.  White  acted  upon  this  understand- 
ing, and  instructed  his  witnesses  according- 
ly, and  says  that  he  was  surprised  when  In- 
formed that  the  case  had  been  heard  on 
Monday;  that  be  had  a  good  defense,  and 
could  show  that  he  did  not  owe  the  plain- 
tiff's claim,  or  any  part  of  it  It  Is  true,  his 
attorney,  Mr.  Shumate,  waa  in  town,  near 
the  courthouse,  when  the  cose  was  called, 
on  Monday;  and  when  informed  that  tbe 
court  was  caliing  a  Jury  In  the  case,  feeling 
too  unwell  to  go  to  the  courthouse,  he  re- 
quested both  Mr.  Wilson  and  Mr.  Wilkin- 
son, attorneys  (the  latter  of  whom  was  gen- 
erally employed  by  said  White,  but  who  was 
not  attorney  In  this  case),  to  go  Into  court, 
and  state  the  facta;  and  Mr.  Marcum,  at- 
torney for  Jos^b  Slmpklns,  in  his  testi- 
mony says  that  Mr.  Wilkinson  came  in  after 
the  Jury  bad  been  sworn,  and  told  him  what 
Mr.  Shumate  bad  said,  that  Mr.  Shumate 
would  not  come  In  and  interfere  on  account 
of  Mr.  Tnrley,  but  that  he  claimed  that 
Judge  Harvey  had  set  the  case  for  trial  on 
Tuesday.  Mr.  Shumate,  attorn^  for  White, 
did  not  go  to  the  courthouse;  but.  If  he  bad 
gone,  he  could  hare  done  nothing  more  than 
Wilkinson  did  for  him,— state  hie  under- 
standing that  the  case  was  to  go  over  until 
Tuesday.  White,  acting  on  that  understand- 
ing, had  none  of  his  witnesses  there;  and 
Mr.  Shumate,  In  the  absence  of  his  dlent 
and  bis  witnesses,  would  have  been  poorly 
prepared  to  try  the  case  If  he  had  gone  to 
the  courthouse,  even  if  he  bad  been  free 
from  sickness  himself.  Now,  It  is  readily 
perceived  from  the  t^timony  that  the  Injus- 
tice which  has  been  done  to  the  defendant 
White,  in  this  case,  was  occasioned  by  the 
special  Judge  being  unacquainted  with  the 
agreement  between  counsel.  In  which  Judge 
Harrey  says  he  acquiesced.  If  Judge  Har- 
rey had  been  on  the  bench  on  Monday  morn- 
ing, that  agreement  would  have  been  en- 
forced, and  the  case  would  not  have  been 
called  for  trial  until  Tuesday;  and.  If  White 
did  not  then  have  his  witnesses  present  It 
would  have  been  Us  own  fault,  and  be 
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oonld  not  be  heard  to  compl&lo,  as  he  la  now 
doing,  as  vre  tblnk  with  good  cause. 

The  case  of  Mason  t.  McNamara,  cited  by 
couoscl  for  tbe'plalntlff  in  error  ^7  111.  274), 
Btatea  the  law  thns:  "The  well-settled  prac- 
tice In  this  state  has  been  liberal  tn  aettinc 
aalde  defaults  at  the  term  at  which  they 
were  ratered.  when  It  appears  that  Justice 
win  be  promoted  thereby.  The  practice  has 
not  been  so  rigid  as  to  require  the  party  mov- 
ing to  set  the  default  aside  to  Mng  hlmsdf 
within  the  stricteet  rules  which  govern  ap» 
plications  In  equity  for  new  trials  at  law. 
In  such  cases  the  object  Is  that  Justice  be 
done  between  taie  parties,  and  not  permit 
one  party  to  obtain  and  retain  an  unjust  ad- 
Tantage."  Also.  In  Watson  t.  Railroad  Co., 
41  OaL  17,  the  court  says  (page  20):  "Appli- 
cations of  this  character  are  addressed  to  the 
discretion— the  legal  dlscretlon-of  the  court 
In  which  the  default  occurred,  and  should  be 
disposed  of  by  It  as  substantial  Justice  may 
seem  to  require.  Each  case  must  be  deter- 
mined upon  its  own  peculiar  facts,  for  per- 
haps no  two  cases  will  be  found  to  present 
the  same  circumstances  for  consideration. 
As  a  general  rule,  however,  In  cases  where, 
as  here,  the  application  la  made  so  imme- 
diately ttba  default  entered  that  no  con- 
siderable delay  to  the  plaintiff  Is  to  be  occa- 
sioned by  permitting  a  defense  on  tbe  mer- 
its, the  court  ought  to  Incline  to  relieve.  The 
exOTdse  of  the  mere  discretion  of  the  court 
ought  to  tend,  In  a  reasonable  degree,  at  least, 
to  brli^  about  a  Jndgmoit  on  the  very  mer- 
its of  the  case;  and,  where  the  drcnmstan- 
ces  are  such  as  to  lead  the  court  to  hesitate 
upon  the  motion  to  open  the  default,  it  is 
bertter,  as  a  general  rule,  that  the  doubt 
should  be  resolved  In  favor  of  the  applica- 
tion." In  BUey  v.  Bmerson,  5  N.  B.  631,  It 
Is  said  by  tbe  court:  "Where  counsel  have 
suffered  a  verdict  against  a  par^  without 
a  trial  by  a  mistake,  a  review  may  be  grant- 
edL"  Again,  in  Neve  v.  Mllna,  28  Bug.  Law 
St  Bq.  806,  a  cause  was  set  down  for  trial  at 
the  first  sitting  In  Michaelmas  term,  and,  no 
one  appearing  for  the  defendant,  was  taken 
at  ttiese  sittings  as  an  undefended  cause, 
and  verdict  entered  for  the  plaintiff.  Upon 
affidavit  tqr  the  defendant's  attorney  that  he 
was  under  the  Impression  that  the  cause 
would  be  tried  at  the  second  sitting  In  that 
term,  and  had  made  a  memorandum  acnnd- 
Ing  in  his  note  book,  the  court  granted  a 
new  trlaL  So,  also.  In  De  Rouflgny  v.  Peale, 
3  Taunt  484,  a  new  trial  was  granted  where 
a  cftuse  had  been  undefended  through  mis- 
take of  the  attorney.  So,  in  Oreatwood  v. 
Slnia,  2  Chit.  260,  where  In  the  call  of  the 
docket  a  case  had  been  reached  sooner  than 
expected  by  the  attorney,  and  went  unde- 
fended on  that  account,  a  new  trial  was 
granted  hr  Lord  Ohief  Justice  Hllenborough. 
Also  the  case  ef  Bennett  v.  Jackson,  84  W. 
Va.  6%  U  6.  K.  784,  presoits  some  features 
similar  to  the  one  under  considenition.  In 
tbat  case  It  Mpfimn  an  aeUoD  was  brought 


In  the  county  court  in  1875.  Two  years 
tliereafter  It  was  transferred  to  the  circuit 
court  No  <wder  except  continuances  was 
made  in  It  after  such  transfer.  The  judge 
of  said  circuit  court  could  not  preside  at  the 
trial,  and  In  18B7  the  plaintlfl,  In  the  absence 
of  the  defendant  and  his  counsel,  caused  a 
special  Judge  to  be  elected;  and,  without  the 
knowledge  of  the  defendant,  the  case  was 
tried,  and  a  verdict  and  Judgment  rendered 
for  the  plaintiff.  The  defendant,  being  notl- 
ned  of  such  Judgment,  moved  ihe  court  to 
set  the  same  aside,  because  of  the  facts 
above  stated;  and,  upon  his  affidavit  alleg- 
ing surprise  and  the  full  payment  of  the 
debt  sued  on,  the  circuit  court  set  aside  the 
Judgment,  and  awarded  the  defendant  a  new 
trial,  and  It  was  held  no  error.  In  tbat 
case,  as  In  this,  there  was  the  interposition 
of  a  special  Judge,  who  tried  the  case  in  the 
absence  of  the  defendant,  who  was  surprised 
by  the  appointment  of  the  special  Judge,  and 
had  made  no  preparation  for  trial  on  that 
account,  knowing  that  the  regular  Judge 
would  not  try  tbe  case. 

In  the  case  we  are  considering,  It  appears 
that  the  regular  Judge  would  not  have  tried 
the  case  on  Monday,  the  day  on  which  It  was 
tried  If  he  had  been  on  the  bench,  and  the 
defendant  knew  he  would  not,  on  account  of 
the  agreement  between  counsel  In  bis  pres- 
ence, which  the  regular  Judge  says  was  ac- 
quiesced in  by  him,  that  the  case  should  not 
be  tried  until  Tuesday.  The  defendant,  in 
his  testimony,  claims  that  he  had  a  good  de- 
fense to  the  action,  and  could  have  shown 
that  he  was  not  indebted  to  the  plaintiff. 
The  case  under  consideration  presents  some 
peculiar  features,  and.  If  the  verdict  and 
Judgment  are  allowed  to  stand,  the  facta  In- 
dicate that  injustice  will  be  done  the  defend- 
ant. Can  we  say  that,  under  the  circum- 
stances, blame  should  attach  to  him  for  not 
being  present  on  Mmday  with  his  witnesses 
and  with  his  counsel,  prepared  for  trial? 
The  defendant  testifies  that  his  Impressltm 
was,  from  the  conversation  he  heard,  that 
Judge  Harvey  would  be  back  on  Monday,  and 
tbat  the  special  Judge  would  not  take  up  his 
case,  and  that  he  did  not  know  that  Mr.  Tur- 
ley  would  sit  on  the  bench,  or  that  Mr.  Shu- 
mate, his  attorney,  would  refuse  to  try  a 
case  before  him;  that  he  was  very  much  sur- 
prised when  he  heard  the  case  had  come  off, 
and  had  made  no  arrangements  to  come. 
Considering  these  drcnpistances,  it  Is  appar- 
ent tbat  the  defendant  has  been  deprived  of 
an  opportunity  of  presenting  his  defense,  by 
reason  of  the  special  Judge  being  unaware  of 
the  agreement  made  by  counsel,  in  the  pres- 
ence of  the  regular  Judge;  and  by  acting  ui>- 
on  that  agreement,  which  was  made  In  his 
presence,  the  action  of  the  q»eclal  Judge  in 
hearing  tbe  case  at  a  different  day  from  the 
one  agreed  upon,  without  notice  to  the  de- 
fendant, and  In  the  absence  of  himself  and 
witnesses,  was  such  a  surprise  upw  him  that 
flM  motion  to  vacate  ttw  jM$m^t,  set  aside 
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llie  verdict,  and  award  blm  a  new  trial, 
sliould  hare  pteralled.  The  judgment  com- 
plained  of  la  rerersed.  tbe  Jndgment  vacatad, 
the  verdict  set  aside,  and  a  new  trial  awaxd- 
ed,  with  coBts  to  the  plaintUE  in  error. 


(4S  W.  Vft.  X8S) 

NBIWLON  et  aL  T.  WADB  et  aL 

(Sopreme  Court  of  Appeals  oC  West  Yirxinla. 

April  7,  1897.) 

Fi.  F^— Rbtcbn   bt   Officbb  —  Judsheht  ot 

JUSTIOB— COLLATEBIL  A.-rTACK-^OD0MKNT  LiBMS 
— EkFOBCBHBNT— ANSTBR— NbW  MA.TTBB— Fbb- 
lUXPTtONe. 

1.  Poifit  7  of  the  vUabiu  in  the  cbm  ot  Find- 
ley  T.  Smith,  28  am  870,  42  W.  Va.  299.  Is 

A  judgment  of  a  justice  founded  on  a  toS- 
dent  snmmoiu  cannot  be  collaterallr  attacked 
in  equity  on  the  ground  aloQe  that  the  cause  of 
action  aroae  In  anottier  county,  the  place  of  the 
defendant's  residence.  Such  question  is  purely 
legal,  and  does  not  give  equity  jurisdiction  Ut 
review  such  judgment 

3.  A  judgment  debtor's  real  estate  cannot  be 
decreed  for  eaie  to  pay  the  judgment  liena  there- 
on until  such  real  estate  has  been  properly  ascer- 
tained, and  it  appears  to  the  court  tnat  the 
rents  and  profits  thereof  will  not  satisfy  mdi 
liens  within  five  years. 

4.  Material  allegaUons  of  new  matter  In  an  an- 
swer constituting  a  claim  for  affirmatiTe  relief, 
not  controverted  by  a  special  reply  in  writing, 
shall  for  the  purposes  of  the  suit  be  taken  as 
true,  and  no  proof  thereof  be  required.  Code,  e. 
1257186. 

(SyOabna  by  the  Conrt.) 

Appeal  from  circuit  court,  Braxton  connty. 

BUI  by  O.  K.  Newlon  and  another  against 
Ij.  M.  Wade  and  others.  Decree  for  plaintiffs, 
and  defendant  Wade  appeals.  Reversed. 

John  B.  MorrtBon,  for  appeDant  W.  BL  B. 
Byrne,  for  app^eea. 

DBNT,  J.  O.  K.  Newkm  fUed  a  eredlton* 
blU  In  the  drcolt  court  of  Braxton  connly  to 
enforce  Judgment  liens  against  the  real  estate 
of  L.  M.  Wade.  Such  proceedings  were  had 
that,  after  lef  oenoe  and  report  of  conunls- 
sloner,  a  certain  bouBe  and  lota  In  tbe  town 
of  Sutton,  being  a  amall  pwtlon  of  def^- 
ant'a  vmpertj,  were  decreed  to  be  sold  to  pay 
various  liens  aaoortalned  against  the  same. 
From  this  decree  the  defMdant  Wade  appeals, 
and  the  errors  relied  upon  by  him  are  contain- 
ed in  the  excqHlons  to  the  commlSBloner's 
report,  which  are  In  shcot  as  follows: 

1.  That  the  two  nominal  plalntlffa  In  the 
■nit  Newlon  and  Mansbach,  had  no  right  to 
^y4ri**ip  the  same,  for  the  reason  *h*t  the 
execntlona  iaaned  on  their  judgments  bad  not 
remained  In  the  officer's  hands  60  days  before 
he  made  the  retain  thereon  of  "No  propartj 
found,"  and  that  the  suit  was  therefore  pre- 
maturely Instltoted.  This  qnestion  was  eet- 
ded  omttrary  to  the  apDeUmVu  pretoulonB  In 
the  case  of  ViuOiBj  r.  Smltta,  42  W.  Va.  299, 
26  ,8.  B.  870.  This  would  not  prevent  the 
dflbCfv  showing  the  return  to  have  been  made 
falsely  and  a^aalyely.  In  aToldsnce  of  the 
Btatnta.  to  enftble  the  plaintiff  to  Instltnta 


chancery  proceedlnga  wtttumt  exhanstlng  the 
dtibtor'a  posonal  estate^  The  elrcoit  court 
erred,  therefore.  In  snstainlng  the  demurrer 
to  the  bill,  but  as  this  error  was  ctned  by  the 
final  decree  In  favor  at  plalntUCs  it  !■  not 
ground  for  rerwsaL  As  to  allowing  other 
creditors  to  be  made  plaintiffs  and  carry  on 
the  suit,  there  was  no  error  committed.  Lew- 
is T.  Laldley,  30  W.  Ya.  422,  10  8.  B.  S78. 
A  surety  who  has  paid  a  debt,  for  whldi  he  li 
bound  with  others,  Is  entitled  to  be  subrogated 
to  all  the  rights  of  the  creditor  against  either 
the  principal  debtor  ta  co-fluretles»  to  the  ex- 
tent of  thehr  liability.  Hawker  t.  Moore,  40  W. 
Ta.  49,  20  S.  EL  848;  McNeU  T.  Miller.  20  W. 
Va.  48a  S  8.  B.  385.  ^^ils  appUss  to  the  de- 
murrer of  the  appellant  to  the  amended  bm, 
and  to  his  tenth  exception  to  the  commlasloa- 
er's  r^Mnt. 

2.  A  Justloe  ot  the  paaos  tea  Jurtadtetton 
throughout  his  county  both  by  the  constttatln 
and  statute,  and,  while  he  Is  required  to  re- 
side hi  the  district  for  vrtildi  he  Is  elected,  he 
Is  authorised  to  hear  and  determine  cases 
In  other  districts  of  the  county.  This  apidies 
to  exception  sixth. 

8.  The  seventh  and  eleventh  exceptions,  be- 
ing as  to  insnffldency  of  notice,  and  also  the 
first  exception  as  to  the  fas  credit  on  C  K. 
Newlon's  judgment.  If  net  waived  by  the  ap- 
pellant, may  be  property  cured  in  the  fortha 
progress  of  the  cause,  as  it  will  for  oth« 
reasons  have  to  be  recommitted  to  the  same 
or  another  commlseiooer. 

4.  The  various  Directions  to  the  judgment  at 
J.  P.  Oole  are  not  wen  taken.  The  appellant 
does  not  deny  having  been  duly  served  -with 
process  to  appear  before  Justtee  Oliver  In  tht 
county  ot  Lewis,  But  his  objectltms  axe  that 
the  xffocess  was  served  a  special  coostar 
ble.  This  Is  provided  for  under  section  30, 
c  CO.  Oode.  That  the  return  does  not  show 
that  It  was  surved  hi  Lewis  comity:  nils  Is 
a  presnmptim  of  law,  it  not  otherwise  appear- 
ing, niat  the  cause  (tf  action  dU  not  uiae 
In  Lewis  county:  Tiiaa  is  settled  by  the  Jus- 
tice's judgment  The  qn^ellant,  having  no- 
tlce,  should  have  aMwared  and  ot^eeted  to  the 
want  (tf  jurisdiction.  Not  dobtg  . so,  he  waives 
the  same,  and  Is  bound  thereby,  unlesB  It 
should  clearly  appear  to  the  omtnry  on  the 
face  of  the  record.  JusticeB*  courts  are  a  part 
of  the  judiciary  system  of  thla  state,  with  ex- 
tanalve  jurisdiction,  and  their  procosa  and 
judgmenta  are  entttied  to  the  same  respect 
to  the  extmt  of  JurlsdlctkHi,  as  other  txibo- 
nals;  and  he  who  nei^eets  sn^  process  when 
duly  served  on  him  must  anchue  the  ooose- 
queoces  of  Us  own  negllgeDca  If  the  kbv^ 
iant  had  a  good  'defense  by  reason  ot  the 
cause  of  luitiott,  or  any  part  thereto  not  arising 
in  the  county,  he  should  have  appeared  and 
presented  It,  and,  having  failed  to  do  so,  be  can 
only  be  relieved  therefrom  coUatemlly  cm  eq- 
uitable grounds,  such  as  fraud,  aoddent,  mm. 
take,  siuprlse,  or  some  advoitttlous  drcom- 
Btance  boytmd  tiie  oontrol  of  the  party.  Hab- 
faud  T.  Xocum.  ao  W.  Va.  74jOb  5  8.  HL  887; 
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Knq^p  T.  Snyder,  IS  W.  Va.  434;  Freem. 
Jodsm.  (Sd  Ed.)  S  624. 

S.  The  most  Important  question  raised  Is  as 
to  whether  the  coihmlBsloner  erred  In  not  as- 
certaining all  the  real  estate  of  the  appellant, 
«nd  the  annual  rental  value  thereof.  On  the 
coming  In  of  the  commlssltmer's  report,  the 
demurrer  of  appellant  was  sustained  to  the 
bill,  and  tt  was  amended  by  making  new  par- 
ties plaintiff  therein.  Appellant  then  filed 
his  answer,  In  which  he  alleged  that  he  was 
the  owner  of  certain  real  estate,  situated  la 
both  Braxton  and  Gilmer  connttes,  which 
waa  subject  to  the  lien  of  the  rarlons  Judg- 
ments  In  suit,  and  also  that  the  vendor  lien 
holder  waa  not  aaUng  for  a  sale  of  the  real 
estate  alone  Included  In  the  commissioner's 
report,  and  praying  that  his  said  real  estate, 
with  Uie  rental  value,  should  be  ascertained, 
and  that  the  same  be  rented  for  the  paymmt 
of  the  Judgments,  nie  appellees  claim  that 
it  was  the  duty  of  the  appellant  to  show  be- 
f  or*  the  commissioner  the  real  estate  owned 
by  him,  and  also  to  show  that  the  rental 
value  there<tf  was  sufficient  to  pay  the  Judg- 
ment In  five  years,  and  his  failure  excuses 
the  court  for  noncompliance  with  the  statute. 
In  support  of  this  contention  they  rely  on  the 
•cABea  of  Duncan  v.  Custard,  24  W.  Va.  730, 
HIU  V.  Morehead,  20  W.  Va.  429,  and  Rose 
T.  Brown,  11  W.  Va.  122.  These  cases  were 
an  decided  under  the  common  equity  rule 
prevailing  before  the  mictment  of  the  Code 
«f  1840,  as  determined  by  the  Virginia  court 
of  appeals  in  the  cases  of  Manna  v.  Fllnn's 
Adm'r,  10  Leigh,  ^,  and  McClung  v.  Belrne, 
Id.  304,  and  they  were  all  prior  to  the  adop- 
tl<Ht  Into  the  Code  of  this  state  of  the  provi- 
sion that  "if  it  appear  to  such  court  that  the 
rents  and*  profits  of  the  real  estate  subject 
to  ttae  Uea  will  not  satisfy  the  Judgment  In 
five  years,  the  court  may  decree  the  said  es- 
tate, or  any  part  thereof,  to  sale."  This  pro- 
Tlalon  was  In  the  Codes  of  Virginia  of  1849 
and  1860,  but  was  dropped  from  the  Code  of 
West  Virginia  of  1868,  and  reinserted  in  the 
Acts  of  1882  (chapter  126).  Under  this  pro- 
vMon,  before  the  court  can  decree  a  sale  of  a 
jndjrment  debtor's  property  to  pay  the  Judg- 
ment liens  thereon,  the  faD  amount  of  prop- 
erty subject  thereto  must  be  ascertained, 
and  it  must  appear  to  the  court  that  the  rents 
and  xHvflts  thereof  win  not  pay  the  Judgments 
within  five  years.  Nor  does  It  devolve  upon 
the  Judgment  debtor  to  show  such  to  be  the 
case,  bat  It  Is  the  duty  of  those  seeking  a  sale 
of  the  land  to  show  the  necesdty  therefor, 
and  It  is  the  duty  of  the  commissioner  to  as- 
certain and  report  all  the  real  estate  of  the 
Judgment  debtor  liable  to  payment  of  Judg- 
ments against  him,  and  the  repcHt  should 
show  on  its  face  the  discharge  of  this  duty, 
and  not  slmjdy  report  the  real  estate  men- 
tioned in  the  bUl.  The  records  of  the  county 
and  all  other  means,  even  to  the  testimony  of 
the  Judgment  debtor,  may  be  resorted  to  by 
him  to  ascertain  the  truth.  In  the  case  of 
Uovton  T.  Bond.  28  Ozat  816,  the  oonrt  ol 


appeals  of  Virginia,  in  considering  the  provl> 
slon  of  the  statute  now  under  consideration, 
held  that  "upon  a  bUl  by  a  Judgment  creditor 
to  subject  the  lands  of  the  principal  debtor 
and  his  sureties  to  satisfy  the  Judgment,  be- 
fore there  can  be  a  decree  for  the  sale  of  the 
lands  It  must  be  made  to  appear  to  the  court 
that  the  rents  and  profits  of  the  lands  In  five 
years  wUl  not  dischai^e  the  Judgment  This 
may  be  shown  1^  the  pleadings,  by  the  ad- 
mission of  the  parties,  by  evidence  taken,  or 
by  a  report  of  a  commlssitmer  on  an  inquiry 
ordered."  nie  appellant  In  his  answer  asked 
that  the  matter  be  ascertained,  but  the  court 
declined  to  do  so,  being  misled  by  the  fore- 
going cases  not  applicable. 

The  bUl  aneges  that  the  defendant  Is  the 
ownor  of  a  certain  piece  of  real  estate,  but 
does  not  aUege  that  It  is  ail  the  real  estate 
owned  by  him,  or  that  the  rents  and  profits 
thereof  will  not  pay  the  judgments  against 
the  same  within  five  yean.  The  commission- 
er was  directed  to  ascertain  the  real  estate 
of  the  Judgment  debtor,  but  he  does  not  show 
in  his  report  that  he  discharged  his  duty  In 
this  respect  He  foUows  the  blU.  The  Judg- 
ment debtor  excepts  for  the  reason  that  the 
commissioner  failed  to  report  aU  his  real  es- 
tate, and  suggests  that  the  records  of  the 
county  so  disdose.  It  Is  not  right  that  a 
Judgment  debtor  should  be  harassed  by  re- 
peated sales  of  different  portions  of  his  real 
estate,  especially  if  It  all  wUl  produce  rent 
sufficient  In  five  years  to  pay  oCC  the  Judg- 
ment liens,  and  therefore  the  full  extent  to-  . 
gether  with  the  rental  value  thereof,  should 
be  ascertained,  before  a  decree  for  rent  or 
sate  thereof  Is  entered.  The  appellees  say 
that  there  Is  no  sufficient  evidence  that  the 
Judgment  debtor  owns  other  real  estate,— that 
the  only  place  that  it  i4)p^rs  is  In  the  Judg- 
moit  debtor's  answer,  to  which  there  is  a 
general  relocation.  Prior  to  the  present 
statutory  provisions  relating  to  the  enforce- 
ment of  Jndgmoit  Ueos,  the  right  to  have  his 
land  rented  rather  than  sold  was  a  privilege 
accorded  to  the  Judgment  debtor  when  asked 
by  him,  and  not  a  matter  of  right  demandable 
at  any  time.  Arnold  v.'  Casner,  22  W.  Va. 
444,  dted.  But  now  It  Is  a  condition  preced- 
ent to  the  sale  of  lands  for  the  satisfaction 
of  Judgment  Uena  that  the  real  estate— that 
is,  all  the  debtor's  real  estate  liable  to  such 
Judgment  Hens— will  not  produce  rent  suffi- 
cient within  five  years  to  extinguish  such 
Judgment  Ueos,  and  this  must  affirmatively 
appear  In  the  pleadings,  [ffoofs,  or  pcocee^- 
ittgs,  and  hence  It  Is  unnecessary  for  the 
Judgment  debtor  to  ask  such  relief  affirma- 
tively. If  the  plaintiff  had  alleged  In  his  biU 
that  the  real  estate  set  out  therein  was  all 
the  real  estate  owned  by  the  Judgment  debt- 
or, and  that  the  rental  value  thereof  was 
sufficient  to  satisfy  the  Judgment  Uens  In  five 
years,  the  appellant  could  have  controverted 
the  same  by  a  mere  denial,  which  would 
have  cast  the-  burden  on  the  plaintiff  of  sua- 
talnlng  the  contvovertsd  aUegatloa   Asd  Hkt 
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mere  fact  tbat  he  omits  It  trom  hla  biU»  and 
appellant  affirmatlTelr  alleges  the  contrary 
In  his  answer,  does  not  shift  the  burden  to 
the  appellant,  for  the  plaintiff  must  make  It 
ai^ear  to  the  satisfaction  of  the  court  that 
the  rents  and  profits  of  all  the  appdlantf  s  real 
estate  Uable  to  the  judgment  Uena  wlU  not 
satisfy  such  Uens  within  five  years  before 
he  can  demand  a  sale  thereof.  Under  the  di- 
cumstances  shown  by  tlie  pleadings  and 
proots  in  this  case,  the  circuit  court  erred  In 
not  recommitting  the  same  for  the  purpose 
ascertaining  all  the  real  estate  of  appellant, 
with  the  lieu  and  their  priorities  against  the 
same,  aztd  the  true  rental  value  thereof,  and 
for  this  error  the  decree  complained  of  is  re< 
Tersed,  and  the  cause  Is  remanded  for  fnr- 
ther  proceedings  according  to  the  rules  and 
principles  of  equilr. 


(43  W.  To.  f7») 

UeOI«AUOHBBTT  t.  OBOFT. 

(Supieme  Ooort  of  Appeals  of  West  mE^nla. 
April  7,  1887.) 

VSXDOS'S  LlBN— EHFORCEHBHT— PaBTIBS  —  FUOB 

ijBHs—KBrBRBiioB— Limitations— WsH) 
HAT  Plead. 

1.  In  a  rah  to  enforce  a  porchase-money  lien 
reaerred  in  a  deed  conTeying  legal  title,  with 
only  corenant  of  general  warranty,  it  la  not  nec- 
essaiy  to  maJce  pnor  tienors,  holding  Ueni  agaiiut 
the  property,  parties,  nor  to  refer  the  case  to 
ascertain  such  Uens,  nnless  It  aroear  that  the 
vendor  is  insolrent.  But  if  the  plalntlfl  In  his 
bill  shows  snch  liens,  and  proposes  to  have  the 
porchase  money  go  to  discharge  them,  the  own- 
ers of  such  prior  Uens  most  be  parties. 

2.  In  a  salt  to  enforce  a  porclkase-money  Uen 
reserred  In  a  eouTeyance  omtainiag  a  core- 
nant for  further  assorance,  and  one  of  general 
warranty,  where  prior  liena  appear,  the  plain- 
tiff cannot  hare  a  decr^  for  hu  debt  nntil  such 
liens  be  removed.  If  such  liens  appear  of  rec- 
ord unzeleased,  and  be  not  shown  discharged  or 
barred,  the  vendor  is  entitled,  If  he  asks  it,  to 
a  reference  to  ascertain  whether  they  yet  exist. 

S.  Thoogfa,  when  salt  was  brought  to  enforce 
a  vendor's  lien,  the  land  was  under  a  prior  lien 
by  deed  of  trust,  making  the  trustee  and  credit- 
or necessary  parties,  yet  wbere,  pending  it,  the 
trust  has  been  released  by  release,  revesting  le- 
gal title  In  the  owner,  decree  may  be  made,  with- 
out tnakiog  such  trustee  and  creditor  parties. 

4,  If,  at  the  date  of  a  decree  selling  property 
for  purchase  money,  the  title,  though  defectire, 
because  of  prior  lien  or  otherwise,  has  become 
dear  of  Uen  and  good  to  the  pnrcbaeK',  the  court 
nua  jm  oa  to  decree  to  oiforce  the  contract 

5.  Plea  of  the  statute  of  limitations  is  general- 
ly personal  to  the  party,  and  not  available  to 
strangers)  but  privies  in  estate,  as  heirs,  devi- 
sees, vendees,  or  mortgagees  of  the  property, 
may  use  it  to  defend  th^  property. 

ft  Question:  Can  one  Judgment  creditor  of  a 
Bring  debtor  plead  the  ststnte  of  Undtatlons 
anlnst  another? 

ongUah,  dissenting. 
.    (ByUabus  by  the  Court) 

Ap[>eal  from  drcult  court.  Mercer  county. 

BiU  by  D.  W.  McOUugherty  against  D.  N. 
Oroft  Decree  for  plalntlfl.  Defendant  ap- 
peals. Beversed. 

W.  W.  McCaaugherty  and  D.  B.  Jobnaton, 
far  appeUaat  8.  I*  FkHunoy,  for  appeUM, 


BBANNON.  J.  McOlaugberty  brought  a 
suit  In  chancery  against  Croft  to  sell  one  un- 
divided fourth  in  a  t»wn  lot,  to  pay  a  bal- 
ance of  purchase  money,'  for  which  a  lloi 
was  rested  up<Hi  the  ^perty  In  the  deed 
conveying  it  Croft  answered,  setting  up  a 
deed  of  trust  and  numerous  Judgments 
against  Mc(^ngherty,  as  prior  liens,  aa  de- 
fuise  to  the  suit  and  asking  that  the  lienors 
be  made  parties,  and  that  the  money  In  his 
hands  be  applied  to  dl8(^iarge  them,  partlcu- 
lariy  a  Judgment  of  Straley  ft  Go.  against 
McCIaughety<  The  court  refused  to  re- 
quire the  lienors  to  be  made  parties,  or  to 
ascertain  liens  by  reference,  and  decreed  the 
debt  to  McOlaughwty  without  wwiH"g  provi- 
sion for  Its  application  on  any  Uen,  and  di- 
rected the  property  to  be  sold.  OVott  ap- 
peals. 

This  Is  not  a  case  to  sell  land  for  purchase 
money  under  an  executory  coatract  not  cai- 
ried  into  execution  by  conveyance  of  the  le- 
gal title,  but  la  a  suit  to  sell  land  for  pur 
chase  money,  under  a  Uen  reserved  In  a  con- 
veyance, and  different  principles  api^  in 
the  lattw  case.  In  the  formor  a  court  will 
not  compel  an  unwilling  purchaser  to  accept 
a  title,  unless  it  Is  clear,  reasonaUy  free 
fnun  adverse  claim  or  IncnmlHrance;  but  in 
the  latter  the  contract  has  been  ^ecuted  by 
the  parties,  the  purchaser  has  agreed  to 
take  the  land  with  the  covenant  of  general 
warranty,  thus  agreeing  to  pay  unpaid  pur- 
chase money,  and  to  risk  the  solvency  of  the 
warrantor  In  case  he  shaU  loee  his  land. 
Our  cases  have  relaxed  this  rule  of  Eingllsb 
equity,  our  rule  being  that  a  vendor  cannot 
compel  payment  of  the  purchase  money  If 
the  title  be  shown  to  be  defective,  or  a  suit 
to  recover  or  subject  it  to  a  Uei^  be  pend- 
ing, or  a  suit  be  threatened,  or  there  be  an 
actual  incumbrance,  and  the  vendor  be  In- 
s<dvent  X  imderstand  that  the  vendor*8  In- 
solvency Is  an  Indlsp^isaUe  elfflnent  to  en- 
able the  vendee  to  resist  payment  It  seems 
unreasonable  to  comp^  the  purchaser  to  pay 
out  the  mtmey,  and  run  the  hazard  of  the 
vendor's  future  insolvoicy,  wh«e  actual 
Uens  are  ^own;  but  if  the  purchaser  tooa 
a  covenant  of  general  warranty,  and  no  cove- 
nant against  Incumbrances  or  other  cove- 
nant It  is  so.  WamiAey  v.  Stalnaker,  24 
W.  To.  214;  Neely  v.  Ruleys,  26  W.  Va.  686; 
Elnports  v.  Bawson,  29  W.  Va.  487,  2  B.  S. 
85;  Heavner  v.  Morgan,  80  W.  Va.  885.  4 
8.  E.  406;  Faulkner  v.  Davis.  18  Orat  OtW. 
But  I  do  not  think  this  case  Is  governed 
by  principles  announced  in  those  cases.  In 
the  Wamsley-Stalnaker  Case  It  would  appear 
from  Judge  Greenes  language  *^at  tbore 
was  no  showing  at  aU  towards  the  Ins<dven- 
cy  of  the  vend«.  or  that  any  suit  was 
brougbt  or  threatened  to  subject  the  land 
to  the  iMiyment  of  the  Judgments  set  up  hr 
the  defendant  nor  in  any  single  fact  stated 
in  the  blU  that  toided  In  any  degree  to  sbow 
that  there  was  the  least  probability  tbat  any 
suit  would  be  brougbt  to  subject  the  land  t» 
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mjuj  of  tlie  jndgnuntt;  ud  tlM  eTldaic« 
■bows  that  there  wu  not  the  leaat  probabil- 
ity of  It.  and  It  sbowB,  Indeed,  that  It  w&s 
ImpoMible  tiuit  tlie  land  conM  erer  be  sab- 
jectad  to  the  pa7m«it  of  any  of  the  judg- 
ment!, there  being  lands  liable  to  beflnt  sub- 
Jected,  greatly  exceeding  the  Taloe  <Nt  the 
Jodgments."  How  different  this  present 
case!  The  defendant  alleged  that  his  pur- 
chased land  was  In  danger  to  answer  a 
large  Jndgment  greater  than  the  money  In 
Orofts  hands,  which  the  plaintUTs  blU  ad- 
mitted to  be  unpaid.  Plaintiff's  bill  admit- 
ted this  large  Jn^^ent,  and  stated  that  the 
plalatlfl  himself  desired  the  pnrdiase  m<m- 
ey  dOB  from  Oroft  to  be  psld  for  the  Toy 
puposa  ot  satisfying  the  huge  Judgment 
whieb  the  Ull  specified  ss  existing  as  a  Um 
thereon,  thereby  Tirtnally  saying  that  the 
plaintiff  had  no  other  lands,  or  indeed  any 
pn^erty  or  estate  to  discharge  that  rery 
omslderalde  Judgment  Otherwise,  why  the 
necessity  of  calling  np<»  the  defendant  for 
Its  payment?  Thwe  was  no  afflnnatire 
chai^  of  InsolTency,  it  Is  tme.  In  the  bill; 
bnt  we  may  say,  strmg  ImpUcatlon,  that 
the  dtfendant  was  not  nnqneetlonab^,  as 
In  the  Wamsl^  Case,  able  otherwise  than 
through  this  debt  to  discharge  that  Jndg- 
mmt.  And,  as  the  bill  Itself  asked  the  pay- 
ment of  this  debt  by  Oroft  to  go  <m  that 
Judgment,  it- showed  an  Interest  In  the  Judg- 
ment creditor,  calling  upon  the  plalnlia  to 
bring  him  before  the  court,  In  order  that  the 
prtHper  amount  due  might  be  Judicially  fixed, 
to  the  safety  of  the  defendant  and  in  order 
that  the  money  might  be  paid  Into  his  handl. 
Without  his  presence,  how  could  the  court 
do  this?  How  could  the  proposition  of  the 
bill  to  psy  this  Judgment  be  carried  out 
without  his  iweaenee?  Instead  of  bringing 
him  before  the  court  and  decreeing  the  prop- 
er amount  into  his  pocket  in  discharge  of 
that  Judgment  the  court  decreed  It  Into  the 
podcet  of  the  plaintiff,  without  proTlslon  for 
its  discharge;  and  we  think  tiiat  the  court 
ought  to  hare  made  bim  a  party.  We  think, 
under  the  corenant  tst  genwal  warranty,  that 
should  have  been  done,  undtf  the  particular 
drcumstanees  shown  by  the  bill  In  this  case. 
Wa  do  not  Intend  to  Impiiwn  the  cases  dted 
aboTS  at  alL  We  oiOy  say  that  we  think 
this  presut  eaae^  on  the  showing  made  by 
the  bin,  called  for  flw  presence  of  this  cred- 
itor. 

But  there  Is  another  Important  feature  In 
tbls  easfc  The  deed  contains  a  covouuit  for 
forOier  assurance,  and  it  bound  the  vendor 
to  a  conTeyance  free  of  Incumbrance,  and  he 
cannot  enforce  payment  of  punHiase  mon^ 
wlUiont  (dearlng  up  incumbrances.  Oode 
18M,  &  72,  I  IS;  Rawle.  OoT.  H  101.  lOS;  1» 
Am.  &  Bng.  BncL  Law,  9B4;  2  Mlnw,  Inst 
791.  It  requires  the  removal  of  Judgments. 
2  Lomax.  Dig.  272.  Certainly,  the  rmnoral 
of  Incunbrance  Is  a  thing  necessary  to  as- 
snre  and  make  good  the  property  scdd. 
BKwte^  OoT.  1 88.  says  that  the  tanpnrtance  (tf 


this  eoTcauuit  to  the  purchaser  can  hardly 
be  OTwrated.  TbB  remedy.  Indeed, '  by  ac- 
tion at  law  for  damages,  Is  one  sddom 
sought  and  the  reported  cases  are  few;  but, 
irtiatem  may  be  the  doubt  of  a  purchas- 
er's right  to  the  specific  enforcement  by  a 
court  of  equity  of  the  other  covenants  for 
tMs,  tbore  Is  little  m  none  with  respect  to 
that  tta  turthw  assurance.  And  equity 
will  entotain  a  suit  to  spedfically  enforce 
this  covoiant  Ntfscm  t.  Harwood,  8  Call, 
842.  Qawle  (In  section  6^  says:  **As  to  the 
covenant  tor  further  assurance,  the  rule  Is 
somewhat  different  It  Is  not  a  mere  auc- 
tion that  the  title  Is  good;  that  there  is  no 
Incumbrance;  not  a  men  promise  to  respond 
In  damages  It  Is  a  specific  undtttaklng  to 
execute  such  particular  teed  or  deeds  as 
be  necessary  for  the  better  and  further  assur- 
ance of  title  to  the  pundiaser.  If  perform- 
ed, it  may  make  a  doubtful  tlOe  maiketable. 
If  unperformed,  who  can  measure  the  dam- 
ages to  be  recovered  at  law?  Who  can  meas- 
ure by  money  the  difference  between  the 
value  of  a  good  title  to  keep,  and  yet  not  good 
to  sell?  Htaxa  It  will  be  found  that,  from  an 
early  d^,  courts  of  equity  have  enforced  the 
specific  performance  of  covenants  for  fur- 
ther assuranceu"  This  covenant  ought  to  be 
given  as  macb  force  as  the  qwdal  provision 
In  the  bond  for  purchase  money.  In  addition 
to  general  warranty,  was  given  by  Judge  Al- 
len In  Peers  v.  Bamett  12  Orat  417.  Here 
it  Is  in  the  deed  Itself. 

I  do  not  concede  the  Idea  that  It  Is  oon- 
slstoit  with  pn^r  practice  to  provide  for 
the  application  of  th»  mmer  to  liens  by 
later  decree.  If  the  creditor  ought  to  be 
a  party,  or  a  reference  Is  necessary.  It  oi^ht 
to  be  before  decree,  because  the  decree  oi^rht 
to  fix  the  amount  due  him  so  as  to  bind 
him.  so  the  debtor  and  creditors  will  know 
what  the  property  is  to  raises  A  volume 
of  cases  tell  us  tiiat  where  this  is  neces- 
sary. It  ought  to  be  before  a  decree  ot  sale. 
In  this  case  the  answer  asked  the  remov- 
al of  Vena  appearing  of  rectnd,  some  sure- 
ly unpaid;  and  It  pn^d  that  the  pui^ 
chase  money  yet  owing  be  applied  thereon, 
and  that  the  answer  be  taken  as  a  cross 
bill,  and  all  rdlef  proper  on  its  facts  be 
deoreed.  It  was  error  to  decree  that  pur- 
chase money  Into  the  pockets  of  the  plaintiff, 
Instead  Of  making  Straley  ft  Oo.  parties,  and 
applyliv  tiie  money  to  the  dlsdiarge  of  their 
debt  'Where  Judpnents  appear  as  Uens.  un- 
der a  covenant  of  further  assurance,  I  do 
not  see  how  the  plaintiff  can  avoid  making 
their  owners  parties,  unless  they  are  shown 
to  be  paid,  or  appear  barred  by  limitation. 
Most  cft  these  Judgments  appear  barred,  and 
though  the  plea  of  Uiiiltations  is  generally 
personal  to  the  debtor,  and  cannot  be  used 
by  a  strsnger,  yet  I  think  one  who  Is  his 
privy  In  estate,  as  an  heir  or  devisee,  gran- 
tee, or  mortgagee,  may  defend  his  property 
wltti  sudi  plea.  Werdenbangh  v.  Beld,  20 
W.  Ya.  OBB;  Bhlpley  V.  Few,  28  W«  Ya.  48b 
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13  Am.  A  Eng.  Bnc.  Law,  710;  1  Wood,  Llin.  S 
41;  Bufiw.  Lim.  627.  All  these  judgments 
save  one  appeared  barred  and  paid,  and  for 
that  reason  I  see  no  wror  In  not  oiaklng  tbetr 
owners  parties.  The  Judgment  of  Btraley  A 
Gol  remained  nnpaJd.  I  do  not  see  how  Croft 
was  In  default 

Wben  this  anlt  -mu  bronglit,  tbe  property 
was  sabject  to  a  prior  deed  of  tmst,  maUng 
it  necessaxy  that  the  trustee  and  creditor  on- 
fler  It  be  parties.  Tnrk  t.  SUles,  38  W.  Ya. 
AM,  IS  S.  B.  601.  But  pending  sntt  a  formal 
common-law  deed  of  release  by  trustee  and 
ereditw  was  made  and  recorded,  releasing 
and  revesting  in  the  owner  the  legal  title,  and 
thus  remoylng  the  Hen.  This  rendored  their 
presence  as  parties  unnecessary.  Boch 
would,  I  think,  be  the  effect  also  of  a  stato- 
tarj  recorded  rtfease;  undw  section  4,  c.  76, 
Code  1891.  Though  a  title  be  defective  at 
the  commencement  of  a  suit,  yet  if,  pending 
it,  it  become  free  of  lien,  or  clear,  so  as  to 
be  good  to  the  purchaser,  the  court  may  go  on 
to  decree.  Core  t.  W^ner,  32  W.  Va.  277, 
9  8.  B.  86;  Peers  t.  Bamett,  12  Orat  410. 
Vat  this  reason  then  was  no  need  of  an 
amended  bllL  There  is  no  error  In  closing  or 
reading  the  depositions  of  plaintiff.  Def«id- 
ant  had  ample  opportunity  for  cross-examina- 
tion. 

I  do  not  now  say  whether  one  Judgment 
lienor  can  plead  the  statute  against  other  lien- 
ors of  a  commou  living  debtor.  It  Is  not  nec- 
essary to  say  here  how  this  Is.  He  Is  a  gen- 
eral lienor,  while  a  mortgagee  is  a  lienor  on 
that  particular  property.  It  was  left  open  in 
tbe  opinion  in  Woodyard  t.  Polsley,  14  W. 
Va.  ail,  and  hi  Lee  v.  Feamster.  21  W.  Ta. 
Ill,  and  Conrad  v.  Buck,  Id.  411. 

Reversed  and  remanded. 

ENGLISH,  P.  (dissenting).  This  was  a  suit 
in  equity  brought  In  the  circuit  court  of  Mer^ 
cer  county  by  D.  W.  McGlaugherty  against 
D.N.Oroft  The  bill  alleges:  That  the  plain- 
tur  sold  to  the  defendant  one-fourth  of  what 
Is  known  as  the  "Bldeout  Property,"  consist- 
ing of  a  house  and  lot  on  Bland  street,  in  the 
city  of  Bluefleld,  Mercer  county,  W.  Va.,  for 
the  sum  of  ¥1,000.  That  the  defendant  paid 
$800  in  cash  at  the  time  of  the  purchase,  and 
assumed  a  smaU  balance  of  purchase  money 
against  said  property,  and  executed  two 
bonds  to  plaintiff  for  the  remainlnfp  part  of 
the  purchase  money,  one  of  which  was  due 
on  the  1st  d^  of  October,  189B,  and  the 
other  wonU  be  due  on  the  1st  day  of  April, 
18M,  the  1888  btmd  being  for  the  sum  ot 
$284!s8,  and  the  1804  bond  being  for  the  sum 
of  9333,  copies  of  which  bonds  were  filed  and 
eiEhiblted  as  part  of  the  plaintiff's  bllL  That 
at  the  time  of  the  purchase  the  plaintiff  ex- 
ecuted to  the  defendant  a  deed  reserving  a 
vendor's  Uen  oa  the  property  for  the  remain- 
ing part  of  the  purchase  money  (as  evidenced 
by  the  bonds  above  referred  to),  a  certified 
eofff  of  which  deed  was  also  exhibited  and 
nude  part  of  the  plaintiff's  bilL  That  at  tbe 


time  he  sold  this  proper^  to  the  defendant 
there  were  two  judgments  docketed  against 
him  on  the  Judgment  lien  docket  in  the 
clerk's  office  of  the  county  court  of  Mercer 
county,  which  had  not  been  paid  or  payment 
provided  for,  one  of  which  was  in  favor  of 
Straley  &  Co.  for  tbe  sum  of  9006.09  and 
$21.66  coats,  the  other  In  tevor  of  W.  H. 
Hoge  for  the  sum  of  $646X17  and  $14  costs, 
both  obtained  on  the  12th  day  of  January, 
1898.  Tbat,  to  procure  money  to  pay  the 
last-named  judgment,  plaintiff  sold  tlie 
bonds  above  mentioned  to  J.  H.  McGlangh' 
erty,  and  with  tbe  {ooceeds  paid  said  judg- 
ment, after  which  he  purchased  said  bonds 
from  J.  H.  McClaugherty,  and  they  are  now 
for  plaintiff's  benefit,  as  is  shown  by  the  in- 
dorsements thereon.  The  plaintiff  farther 
says  that  he  is  anxious  to  collect  said  bcmda, 
and  wishes  to  have  the  proceeds  applied  to 
the  payment  of  the  first  above  refrared  to 
Judgment  and  he  prays  that  said  iwoperty 
may  be  sold  to  pay  off  bis  vendor's  lien 
thereon,  and  to  apply  the  sum  arising  there- 
from to  the  payment  of  the  above-mentioned 
judgment,  and  for  general  relief.  Tbe  de- 
fendant, b.  N.  Croft,  demurred  to  the  plain- 
tiff's bill,  and  also  filed  his  answer.  In  which 
he  states,  among  other  things:  That  on  the 
29th  day  of  April,  18S9,  Joseph  I.  Doran  and 
wife,  by  deed  of  tliat  date,  conveyed  to  one 
W.  A.  Rldeout  the  lot  in  controversy  In 
tbis  suit;  and  that  the  said  Bideont,  to  ae- 
cnre  certain  deferred  payments  of  the  pni> 
chase  money  therefor,  executed  to  wie  Wil- 
liam G.  McDowell,  trustee,  a  deed  of  trust  on 
said  property  (the  wife  of  said  Rldeout  Join- 
ing In  said  trust  deed),  which  trust  deed  bears 
date  the  10th  day  of  April,  18S9,  and  is  duly 
recorded.  That  said  A.  Rldeout  and  wife 
afterwards  sold  said  property  to  John  K. 
Peck  &  Co.,  and  that  a  part  of  the  contidera- 
tion  of  said  purchase  of  said  parties  from 
said  Bldeout  was  the  assuniption  by  said  par^ 
ties  of  said  trust  deed  of  isald  Bldeout  and 
wife  above  set  forth.  Hiat  afterwards  the 
said  John  K.  Peck  and 'wife  conveyed  to  CL 
McOlai^herty,  N.  H.  HcOaugherty,  and  D. 
W.  McCOai^herty  a  one-fourth  Interest  In 
said  property  to  eadi,  being  the  three-fonrtbs 
undivided  Interest  therein.  Afterwards  the 
said  John  E.  Peck  sold  his  undivided  one- 
fourth  Interest  In  said  lot  to  B.  C.  McClau^- 
erty,  the  said  B.  O.  McGlaugherty  In  said 
purchase  from  said  Peck  assuming  said 
Peck's  part  of  said  tmst  deed,  and  tbat  aft- 
erwards said  D.  W.  McCBaus^erty  sold  his 
undivided  one-fourth  interest  in  said  lot  to 
the  defendant,  and  that  the  amount  assumed 
by  defendant  Is  shown  In  tbe  deed  to  him, 
and  is  part  of  the  purchase  money  so  recited 
to  be  paid  by  said  W.  A.  Bldeout  to  Joseph 
I.  Doran,  which  is  secnrftd  by  said  deed  of 
trust  of  said  Rldeout  and  wife;  and  that, 
when  the  defendant  purchased  said  interest 
from  plaintiflT,  the  plaintiff.  In  pursuance  of 
his  agreement,  conveyed  the  same  to  him 
with  covenants  of  graeral  warranty  of  title 
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to  said  interest  That  the  said  trust  deed  ao 
executed  hj  eald  W.  A.  Rldeout  and  wife  on 
eatd  lot  baa  never  been  paid  off  and  dla- 
cbarged,  and  that  said  Joseph  I.  Doran  and 
the  trostee  ia  said  deed  of  tnist  are  neces- 
nrj  parties  to  this  cause,  and  shonld  be 
made  such  for  a  full  determination  of  the 
matters  In  the  cause;  and  that  the  aald  N. 
H.  McCXangherty,  &.  G.  McClaugberty,  and 
John  K.  Feck,  and  their  respective  vlTes. 
should  be  made  parties  to  the  cause,  and 
that  said  W.  A.  Rldeout  Is  a  necessary  party 
to  the  cause.  He  then  sets  ont  'a  number 
of  Judgments  rendered  at  different  dates.  In 
faTor  of  different  parties,  which  appear  on 
the  Judgment  ilen  docket,  which  judgments 
he  alleges  were  on  said  Judgment  Ilen  docket 
before  the  execution  of  said  deed  from  plain- 
dff  to  defendant  for  said  interest  In  said  lot 
or  property,  and  all  of  said  Judgments  were 
on  said  Judgment  Uen  docket  at  the  time  of 
the  maturity  of  the  bond  oe  note  sued  on  in 
thia  cause,  and  are  still  on  said  docket,  and 
■o  far  as  the  records  of  said  office  of  said 
derk  show,  and  so  far  as  defendant  knows, 
none  of  said  Judgments  have  ever  been  sat- 
Isfled,  in  whole  or  In  part.  Said  defendant 
further  says  that  he  offered  on  the  14th  of 
November,  1898,  to  pay  off  the  bond  then 
due,  if  he  was  In  some  way  secured  and 
made  harmless  of  said  liens,  but  this  propo- 
sition was  declined.  He  says,  further,  that 
he  Is  able,  willing,  and  ready  to  pay  off  said 
bonds,  but  cannot  do  so  on  account  of  said 
liens,  and  that  he  brings  Into  court  and  ten- 
ders the  amount  of  the  said  bonds  so  sued 
on  in  paymoit  of  said  bonds,  upon  the  condi- 
tion that  the  said  plaintiff  be  first  required  to 
pay  off  and  discharge  the  ttalance  of  said 
Hens  against  said  Interest  in  said  property, 
and  that  said  plaintiff  do  first  do  same,  and 
be  prays  that  plaintiff  be  required  to  so  do; 
that  he  ought  not  to  be  required  to  pay  any 
of  the  purchase  money  until  all  of  said  Hens 
are  satisfied,  and  be  prays  that  a  decree  be 
entered  compelling  plaintiff  to  pay  oO  all  of 
aald  liens,  or  so  much  thereof  that  the 
amount  of  said  bonds  will  discbarge  the  bal- 
ance of  said  liens,  and  save  defendant  harm- 
less In  the  payment  of  said  liens  or  said 
bonds,  and  that  he  be  not  required  to  pay 
the  costs  of  the  suit,  that  his  answer  be 
taken  and  treated  as  a  cross  bill  against  the 
plaintiff,  etc.  The  plaintiff  filed  a  special 
replication,  putting  In  Issue  the  allegations 
therein  contained  In  the  nature  of  a  cross 
bill,  which  sets  up  afflnooatlTe  matter  or  asks 
for  affirmative  relief.  Depositions  were  tak- 
en In  the  cause,  which  were  excepted  to  on 
the  ground  of  want  of  sufflclent  notice,  and 
on  the  28th  day  of  May.  1866,  the  cause  was 
finally  heard,  the  exceptions  to  the  deposi- 
tions were  overruled,  and  the  court  being 
of  opinion  that  the  plaintiff  was  entitled  to 
the  relief  prayed  for,  proceeded  to  enforce 
the  vendor's  lien  against  the  interest  in  said 
lot  sold  by  plaintiff  to  D.  M.  Croft,  ascer- 
tained the  amount  of  said  lien  to  be  9697^8, 


decreed  against  the  defendant  for  that 
amount,  with  Interest  from  the  date  of  the 
decree,  and  directed  that  unless  said  amount, 
with  Interest  and  costs,  was  paid  In  20 
days,  a  special  commissioner  therein  appointed 
^uld  advertlBe  and  sell  said  Interest  in 
the  lot  aforesaid  in  the  manner  and  upon  the 
terms  tber^n  prescribed;  and  from  this  de- 
cree the  defendant  D,  N.  Croft  obtained  this 
appeal 

The  first  assignment  of  error  relied  on  by 
the  appellant  is  as  to  the  action  of  the  court 
in  refusing  to  dismiss  the  plaintiff's  blU  on 
motion  for  the  want  of  a  proper  order  of 
publication  in  said  cause,  and  upon  the  fur- 
ther ground  of  variance  between  the  pnr^ 
poses  of  the  suit  as  set  out  in  the  order  of 
publication  filed  with  the  bUl  of  plaintiff  and 
the  purposes  set  out  In  the  blU.  Referring 
to  the  order  of  publication.  It  appears  that 
the  object  of  the  suit  therein  set  forth  is  to 
enforce  a  vendor's  lien  in  favor  of  the  plain- 
tiff, D.  W.  McClaugherty,  against  the  defend- 
ant, D.  N.  Croft,  reserved  on  an  undivided 
one-fourth  Interest  In  a  house  and  lot  sit- 
uated in  the  city  of  Bluefield,  Hercer  county, 
W.  Va.,  Icnown  as  the  "Rldeout  Property," 
which  vendor's  lien  amounted  to  about  the 
sum  of  9065^  and  fw  general  relief.  This 
assignment  of  error  does  not  appear  to  be 
relied  on  by  the  appellant  in  bis  brief,  and, 
BO  far  as  we  can  see,  there  appears  to  be  no 
defect  In  the  order  of  publication,  and  It  Is 
presumed  to  have  been  waived. 

The  next  point  of  error  assigned  and  relied 
upon  Is  the  action  of  the  court  in  overruling 
the  defendant's  demurrer  to  the  plaintiff's 
bin.  As  a  ground  of  demurrer.  It  Is  suggest- 
ed that  In  the  purchase  of  the  Rldeout  prop- 
erty, as  appears  from  the  allegations  of  the 
bill,  the  defendant  assumed  a  small  balance 
of  purchase  money  against  said  property, 
but  that  the  bill  does  not  state  to  whom, 
and  the  party  to  whom  this  was  to  have  been 
paid  should  have  been  made  a  party  defend- 
ant to  the  cause.  It  does,  however,  appear 
from  other  portions  of  the  record  that  said 
purchase  money  was  due  to  Joseph  L  Doran, 
and  that  the  said  property  was  conveyed  to 
WiUlam  Q.  McDowell,  trustee,  to  secure  the 
payment  of  the  same;  and  It  further  appears 
that  on  the  28th  day  of  March,  189S,  a  deed 
releasing  said  trust  was  executed  and  ac- 
knowledged by  William  O.  McDowell,  trus- 
tee, and  Joseph  I.  Doran,  In  which  they  ac- 
knowledged the  payment  of  the  entire  debt 
secured  by  said  deed  of  trust,  which  re- 
lease was  duly  recorded  In  the  county  cour^ 
clerk's  office  of  Mercer  co\mty  on  the  3d  daf 
of  May,  1896,  and  the  decree  complained  of 
in  this  cause  was  not  entered  until  the  28th 
day  of  Blay,  1896.  In  the  case  of  Core  v. 
Wigner,  8Z  W.  Ya.  278.  9  S.  B.  36  (second 
point  of  syllabus),  this  being  a  suit  to  en- 
force the  payment  of  purchase  money  under 
an  executory  contract,  it  was  held  that  If 
at  the  date  of  the  decree  of  sale  the  title, 
though  oilslnBlly  defective,  has  be^me  gooi 
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by  reason  of  tbe  pnrchaser'B  possession  un- 
der the  statute  of  Umttatlona,  the  court  may 
go  on  to  enforce  the  contract.  In  the  case 
under  consideration,  the  trust  Uen  to  secure 
said  purchase  money  baTlng  been  released 
before  the  decree  complained  of  was  render* 
ed,  there  was  no  need  of  amending  the  bill 
by  making  Doran  and  McDowell  parties.  It 
Is,  however,  claimed  that  the  plaintiff  should 
bare  been  compelled  to  amend  his  bill  by 
making  all  the  lien  creditors  of  the  plaintiff 
parties  to  the  suit  Was  this  necessarr?  It 
Is  contended  that  the  members  of  the  firm 
of  Straley  &  Co.  were  necessary  parties  to 
the  suit,  for  the  reason  that  they  had  a  con- 
siderable Judgment  against  the  plaintiff,  D. 
W.  McClaugher^,  and  It  was  error  to  decree 
a  sale  of  the  property  without  making  them 
parties  and  without  providing  Id  advance  for 
the  payment  of  said  Judgment  Now,  It  Is  true 
that  this  Judgment  existed  against  the  plain- 
tiff, and  was  docketed  before  the  plalntlfl 
sold  said  interest  In  said  lot  to  the  defend- 
ant; but  it  is  also  true  that  tbe  defendant 
had  notice  of  Its  existence,  and  yet  he  pur- 
chased tbe  property,  paid  the  cash  payment 
of  9300,  and  executed  his  notes  for  the  de- 
ferred payments  of  tbe  purchase  money,  and 
accepted  a  deed  containing  a  reservation  of 
the  vendor's  lien  to  secure  the  deferred  pay- 
ments. It  Is  true  that  the  deed  from  D.  W. 
McOIaugherty  and  wife  to  D.  N.  Oroft  con- 
tains a  covenant  for  further  assurances  of 
title,  the  effect  of  which  is  set  forth  in  sec* 
tlon  18  of  chapter  72  of  the  Oode;  but  noth- 
ing is  claimed  In  the  pleadings  by  reason  of 
this  covenant  the  defendant  in  his  answer 
making  no  reference  to  said  covenant  and 
claiming  nothing  by  reason  thereof.  It  in 
no  manner  appears  or  Is  alleged  that  the 
plaintiff  is  Insolvent  or  that  he  Is  not  tbe 
owner  of  other  real  estate  than  that  men- 
tioned In  the  blU.  A  vendor's  lien  is  differ^ 
ent  from  a  Judgment  Uen  In  this:  that  a 
Judgment  lien  bears  equally  on  all  the  real 
estate  of  the  defendant  while  the  vendor's 
Uen  only  Ireets  upon  tbe  particular  property 
sold  by  tbe  vendor.  The  mere  fact  of  the 
existence  of  Judgment  liens  against  the  lands 
of  a  vendor  wlU  not  prevent  him  from  en- 
forcing his  vendor's  lien  gainst  a  purchaser 
from  him,  un'ess  It  afflrmatlvely  appears  that 
he  is  insolvent  or  has  no  other  lands  suffi- 
cient to  satisfy  the  Judgment  Uens  against 
blm.  If  it  were  otherwise,  a  vendor  seeking 
to  enforce  his  vendor's  Uen  against  a  pur- 
chaser would  be  compeUed  to  pay  off  all 
Judgment  Uens  against  him  before  he  could 
collect  his  purchsie  money,  although  he  may 
have  been  endeavoring  to  collect  It  for  the 
express  purpose  of  paying  off  such  Uens.  So 
In  the  case  of  Neeley  v.  Buleys,  26  W.  Va. 
686.  this  court  held  that,  *in  a  suit  to  enforce 
a  vendor's  Uen,  It  is  not  error  to  decree  a 
sale  of  land  on  which  the  Uen  for  the  pur- 
chase money  is  reserved,  without  other  lien- 
ors being  made  parties,  and  the  amount  and 
pxtorltlea  of  their  liens  settled**;  aleo  that,  In 


a  suit  to  OLforce  a  vendor's  Uen,  the  defend- 
ant filed  an  answer  averring  thm  were 
many  Judgment  Uens  against  the  plaintiff's 
lands,  and  that  he  did  not  have  other  lands, 
besides  the  tract  scdd  the  defendant  snfflclent 
to  discharge  said  Uens,  but  did  not  aver  that 
the  plaintiff  was  Insolvent  TbA  court  did 
not  err  In  refusing  to  set  aside  an  ord^  of 
sale  on  this  ground,  nor  In  refusing  to  send 
the  cause  to  a  commissioner  to  Inquire  into 
the  matters  set  up  in  the  answer."  So,  also, 
in  the  case  of  Wamsley  v.  Stalnaktt-,  24  W. 
Va.  216  (third  point  of  syllabus),  whwe  the 
same  was  held  in  substance  as  was  subse- 
quently held  in  the  case  of  Core  v.  Wigner. 
supra.  See,  also,  the  case  of  Arnold  t.  Co- 
bum.  32  W.  Va.  272,  0  8.  S).  21.  where  it  is 
held  tbat  *in  a  suit  to  enforce  a  vendor's 
Uen  on  land,  it  is  not  error  to  decree  a  sale 
of  such  land  to  pay  said  Uen,  without  mak- 
ing otbor  creditors  having  subsequent  liens 
thereon  parties,  and  ascertaining  tbe 
amounts  and  priorities  of  their  debts."  Sny- 
der, J.,  in  the  opinion  says:  "TbiB  court  has 
repeatedly  decided  that  &  suit  to  enforce 
a  vendOT's  Uen,  It  Is  not  error  to  decree  a 
sale  of  tbe  land  on  wlilch  such  Uen  exists  be- 
fore ascertaining  the  amounts  of  other  Ueas 
on  the  land  and  their  priorities,  because  in 
such  suit  tbe  doctrine  which  requires  all  the 
Uenors  In  ordinary  creditors'  salt  to  be  made 
parties  does  not  apply."  Prom  these  anth<»-- 
Ities  it  is  manifest  tbat  It  was  unneceBsary 
to  make  those  holding  Judgment  Uens  against 
the  lands  of  plalntlfl  parties  to  the  suit  and 
that  the  court  committed  no  error  in  overrul- 
ing the  defendant's  demurrer,  and  the  court 
did  not  err  in  refusing  to  require  the  plain- 
tiff to  amend  tils  bill  by  making  the  lien 
creditors  of  the  plaintiff  parties  to  the  suit. 

The  fifth  error  assigned  and  relied  on  by 
the  appellant  is  as  to  tbe  action  of  the  court 
In  overmUng  the  motion  of  the  appeUaot  to 
quash  and  suppress  the  deposition  of  the 
plaintiff  taken  on  bis  behalf,  and  In  not  sus- 
taining said  motion  and  the  exception  of  ap- 
pellant to  said  depositions.  Now,  it  appears 
that  an  agreement  was  entered  into  In  writ- 
ing between  the  plaintiff,  D.  W.  McOlaugh- 
erty,  and  W.  W.  McClaugberty,  attorney  tor 
the  defendant,  D.  N.  Croft  that  In  the  cban- 
cery  suit  of  said  D.  W.  McClaugfaerty  against 
D.  N.  Groft  the  depositions  then  being  taken 
on  behalf  of  plaintiff  were  to  be  left  open 
until  a  future  day,  to  be  agreed  upon  by  the 
parties  thereto,  or  until  they  could  g^  to- 
gether and  finish  the  same;  and  that  after 
the  same  were  finished,  then,  if  the  said  D. 
N.  Groft  desired  to  take  any  deposltiMis  on 
his  part,  he  should  have  the  right  to  do  so, 
and  that  the  hearing  of  the  cause  was  not  to 
be  objected  to  on  account  of  said  depositions 
of  said  plaintiff  and  those  oa  behalf  of  said 
D.  N.  Croft  not  having  been  taken  before  the 
next  term  of  court  or  during  the  term  of  the 
court  Now,  It  appears  from  the  deposition 
of  D.  W.  McClaugherty  that  In  pursuance  of 
this  agreement  be  requested  W.  W.  lfe> 
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Claugberty,  at  least  a  half  dozen  times  dn^■ 
ing  eight  days,  to  finish  np  the  deposition, 
part  of  which  time  he  was  doing  nothing, 
and  each  time  he  refused  directly  and  Indi- 
rectly to  finish  thm;  and  the  agreement  be- 
ing that  they  were  to  be  finished  before  that 
term  of  the  conrt,  said  witness  llTlng  In  the 
town  of  Princeton,  where  the  deposition  was 
being  taken,  the  deposition  was  subscribed 
and  closed,  and  at  S  p.  m.  the  attorney  for 
the  defendant  appeared  and  asked  to  proceed 
with  the  cross-examination  of  said  witness, 
and  the  witness  refused  to  appear,  and  the 
deposition  was  excepted  to  by  defendant, 
and  said  exceptions  were  oremiled  by  the 
court,  and,  under  the  circumstances,  I  think 
properly  oTerruled.  The  fact  that  said  dep- 
osition was  read  did  not  In  any  manner 
prejudice  the  defendant,  for  the  reason  .that 
tt  relates  exclnslT^  to  liens,  by  Judgment 
and  otherwise,  created  against  the  plaintiff 
prior  and  subsequent  to  the  sale  of  said  real 
estate  to  defendant,  all  of  which  were  re- 
leased  before  the  date  of  the  decree  com- 
plained of;  and  If  the  defendant's  motion 
had  prevailed,  and  said  deposition  had  been 
suppressed  and  excluded,  the  plalntlfT  would 
still  hare  been  entitled  to  the  decree  com- 
plained of  for  these  reasons.  My  opinion  is 
that  the  decree  complained  of  should  be  af- 
firmed, with  costs  and  damages  to  the  appel- 
lee, and  I  cannot  concur  In  the  opinion  of  the 
majority  of  the  court 

(«  W.  Vs.  MT) 

HO0P1C8  T.  DBVAUOHN  et  aL 
(Supreme  Court  of  Aiq;>eftl8  of  West  Yirgtula. 
AprO  34,  1«97.) 

CaNCBIXITIOIT  or  FOHOBD  Dbbd— j0Bin>IOTIOK — 

Dbfositionb  or  Ndxkbsidbkts— Rbtdbh 
or  Shbrifp— Ahbndmbkt. 

1.  A  suit  Id  equity  to  bduuI  a  fotxed  deed  of 
land,  and  have  ft  canceled,  and  the  record  of  it 
declared  void,  brought  by  the  legal  owner  of 
the  land,  who  Is  the  grantor  named  in  the  forged 
deed,  or  the  party  holding  title  from  such 
grantor,  who  ioBtitntes  suit  to  annul  such  forged 
deed  while  he  is  out  of  possession,  Is  not  taken 
out  of  eqnltable  jurisdiction  by  tiie  fact  that  the 
deed  is  roid.  It  is  not  necessary,  before  bring' 
ins  soch  suit,  that  the  legal  owner  should  estab- 
Uni  his  title  and  obtain  possession  of  the  land 
by  ejectment  at  law. 

2.  The  dqioaitlon  4tf  a  nonresNlmt  witness, 
taken  without  the  affidavit  required  by  section 
84  of  chapter  130  of  the  Code,  can  be  read  opon 
the  trlaX  u  It  appears  from  the  depcnltiona  them- 
mSvm  ttat  the  witnesses  were  nonreddents  ot 
the  state  at  the  time  thcAr  depoaitkuu  were 

3.  If  a  sheriff  has  made  a  retnm  upon  a  no- 
tice to  take  depositions  which,  through  inad- 
Tertence  oe  mistake,  is  not  In  accordance  with 
the  facts,  the  conrt  will  be  liberal  in  allowing 
him  to  amend  his  return,  and  when  amended  it 
wtD  T^te  ba<^  to  the  date  of  the  original  re^ 
torn. 

(Syllabus  by  the  Conrt) 

Appeal  from  circuit  court,  Wood  county. 

Bin  1^  Gyrus  Hoopea  against  Nancy  De- 
vaugfan  and  William  Devaughn  and  others. 
I>ecree  for  plaintiff,  and  the  Deraughna  ap- 
peaL  Affirmed. 


Jaa.  Hutchinson  and  V,  B,  Archer,  for  ap- 
pellants.  Dare  D.  Johnson,  for  appellee. 

BNOLZSH.  P.  On  the  1st  Monday  In  Octo- 
ber, 1391,  Cyrus  Hoopes  filed  his  bill  In  the  cir- 
cuit court  of  Boone,  Wood  coimty,  In  which  he 
represented  that  on  February  14, 1865,  George 
B.  Elley  and  wife  conveyed  to  one  J.  S.  Plum- 
ley,  of  Chester  county.  Pa.,  a  tract  of  land 
situated  on  Kite's  Bun,  in  said  county  of 
Wood,  containing  137  acres  and  98  poles,  a 
certified  copy  of  which  deed  was  exhibited 
with  his  bill.  The  plaintiff  further  alleged 
that  while  said  deed  was  made  to  J.  S.  Plum- 
ley,  Investing  him  with  the  legal  title  to  said 
land,  the  equitable  title  was  In  the  plalntlfT, 
who  was  the  legal  owner  thereof,  said  Plum- 
ley  being  his  agent  Plaintiff  further  alleged 
that  on  the  11th  of  June,  1891,  said  Plumley 
conveyed  said  tract  of  land  to  plaintiff,  which 
deeds  were  exhibited  with  the  plalntiCTs  Wi. 
The  plaintiff  farther  alleged  that  Nancy  De- 
vaughn conspired  with  her  husband,  WiUlam 
Devaughn,  and  caused  a  cloud  to  be  put  upon 
the  plaintiff's  title  to  said  land;  that  he  finds 
of  record  in  the  clerk's  office  of  Wood  coun- 
ty what  purports  to  be  a  deed  for  said  land 
from  J.  S.  Plumley,  of  state  of  Ohio,  Wash- 
ington county,  to  Nancy  Devaughn,  purport- 
ing to  convey  said  tract  of  137  acres  and  98 
poles  of  land,  but  that  said  pretended  deed  Is 
fraudulent  and  void.  Plaintiff  further  says 
that  be  bad  never  seen  said  original  deed  of 
conveyance,  but  he  is  Informed,  believes,  and 
so  charges  that  said  pretended  deed  was 
made,  executed,  and  delivered  for  record  by 
said  William  Devaughn,  who  forged  the 
same;  that  the  said  William  Devaughn,  hus- 
band of  said  Nancy  Devaughn,  had  said  (arlg- 
Inal  deed  prepared,  and,  with  the  same  in  his 
possession,  went  to  the  office  of  W.  O.  Bar- 
tholow,  trlerk  of  the  court  of  common  pleas, 
Washlngtim  county,  Ohio,  In  the  dty  of  Ma- 
rietta, and  then  and  there,  In  the  presence  of 
said  Bartholow,  represented  hbnself  to  be  J, 
S.  Plumley,  and  then  and  there  signed  the 
name  of  J.  B.  Plumley  to  said  deed,  and  ac- 
knowledged the  same  as  J.  S.  Plumley  before 
said  Bartholow;  that  said  Devaughn  after- 
wards delivered  said  forged  and  fraudulent 
deed  to  the  clerk  of  Wood  county,  and  had 
the  same  duly  recorded,  and  received  the 
same  back  from  said  clerk,  since  which  time 
the  plaintiff  has  not  seen  It  nor  has  he  ever 
seen  it  hut  the  plaintiff  says  said  pretended 
deed  was  forged  and  fraudulent  and  passed 
no  title  to  the  said  grantee  therein;  that  said 
Plumley,  to  whom  said  land  was  conveyed, 
was  then,  and  always  has  been  since,  a  res- 
ident of  Chester  county,  Pennsylvania,  and 
that  be  never  did  execute,  make,  or  deliver 
said  deed,  nor  any  deed,  for  said  land  to  said 
Nancy  Devaughn,  nor  to  any  one  other  than 
the  plaintiff,  nor  did  he  ever  authorize  any 
one  else  to  do  so.  Plaintiff  further  alleges 
that  said  forged  and  fraudulent  deed,  record- 
ed as  aforesaid,  Is  a  cloud  upon  his  title  to 

said  land,  and  be  la  advised 
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right  to  come  Into  a  court  of  equity,  to  haTe 
said  cloud  removed,  by  having  said  forged 
and  fraudulent  deed  declared  fraudulent  and 
void,  and  he  exhibits  a  certified  copy  of  the 
same.  Plaintiff  further  Bays  that  said  Nancy 
Devaughn  has  been  attempting  to  take  pos- 
session and  control  of  said  land  under  said 
fraudulent  deed,  and  Is  even  now  pretending 
to  be  the  owner  thereof,  and  to  exercise  rights 
of  ownership  thereof.  The  plaintiff,  there- 
fore, prays  that  said  Nancy  Devaughn  and 
WlUiam  Devaughn,  her  husband,  and  the 
said  J.  S.  Plumley,  may  be  made  parties  de- 
fendant In  this  suit,  and  that  they  be  re- 
quired to  answer  the  bill;  that  the  said  Nancy 
Devaugtn  and  William  Devaughn  may  be 
enjoined  and  restrained  from  exercising  any 
control  or  acts  of  ownership  over  said  land, 
or  from  In  any  wise  Interfering  with  the 
pl&Intlff's  right  and  ownership  thereof;  that 
the  said  false  and  fraudul«it  paper,  purport- 
ing to  be  a  deed  of  conveyance  from  J.  S. 
Plumley  to  Nancy  Devaughn,  dated  the  16th 
of  October,  1890,  and  recorded  In  Deed  Boole 
67,  p.  52,  In  the  office  of  the  cleric  of  the 
county  court  of  Wood  county,  might  be  set 
aside,  canceled,  and  annulled,  and  declared 
fraudulent  and  void,  and  the  cloud  created 
thereby  npoa  the  plaintiff's  title  might  be  re- 
moved from  the  same,  and  for  general  relief. 

The  defendants  Nancy  Devaughn  and  Wil- 
liam Devaughn  filed  their  Joint  demurrer  to 
the  plaintlfiTs  bill  for  want  of  equity  therein. 
They  also  filed  their  Joint  answer  to  said  bill, 
putting  in  issue  the  material  allegations 
thereof.  Said  I.  6.  Plumley  also  filed  bis 
separate  answer  to  said  bill,  admitting  the 
material  allegations  thereof.  Depositions 
were  taken  by  both  plaintiff  and  defendants, 
and  on  the  28th  day  of  February,  1S94,  a 
decree  was  rendered  in  the  cause  granting 
leave  to  the  plaintiff  to  have  the  sheriff  to 
amend  his  return  upon  the  notice  to  take 
the  depositions  of  W.  G.  Bartholow  and  oth- 
ers attached  to  the  deposition  of  said  Bartho- 
low filed  In  the  cause  as  to  the  service  there- 
of on  the  defendant  Nancy  Devaughn,  by  de- 
livering a  copy  thereof  to  her  hnsband,  and 
by  Inserting  In  said  return  the  words,  "And 
explain  the  purport  thereof  to  him";  and 
thereupon  the  said  sheriff,  In  open  court, 
made  said  amendmoit  of  said  return. 

The  cause  was  heard  upon  the  bill,  an- 
swers, replications  thereto,  depositions  taken 
In  the  cause,  and  upon  exceptions  Indorsed 
upon  the  depositions  of  J.  S.  Plumley,  Harvey 
Williamson,  and  Amos  WUliamson,  taken  on 
behalf  of  the  plaintiff,  and  filed  November  8, 
1893;  on  consideration  whereof  the  court 
overruled  exceptions  to  the  depositions  of 
Harvey  Williamson,  and  decreed  that  the 
plaintiff  was  entlUed  to  the  relief  prayed  for 
In  the  bill,  and  that  the  pretended  deed  pur- 
porting to  have  been  made  by  J.  S.  Plumley 
to  Nancy  Devaughn,  dated  October  16,  1880, 
and  recorded  In  Deed  Book  67,  p.  Q2,  in  the 
office  of  the  county  clerk  of  the  coun^  court 
of  Wood  connty,  waB  fraudulent  and  Told, 


and  was  never  executed  by  said  J.  8.  Plum- 
ley, and  that  the  plaintiff  was  entitled  to  have 
the  same  canceled,  set  aside,  and  annulled, 
and  to  have  the  cloud  upon  his  title  to  the 
tract  of  land  In  the  bill  and  proceedings  cre- 
ated by  said  pretended  deed  removed,  which 
was  decreed  accordingly;  and  from  this  de- 
cree William  Devaughn  and  Nancy  Devaughn 
applied  for  and  obtained  this  appeal,  assign- 
ing as  the  first  error  that  the  court  erred  In 
overruling  their  demurrer  to  plalnUETs  bill, 
as  there  was  no  equity  In  It 

It  Is  contended  by  counsel  of  appellants 
that  a  court  of  equity  cannot  afford  the  re- 
lief prayed  for  In  this  case  upon  the  allega- 
tions contained  in  the  bill,  on  the  ground  that 
it  is  not  alleged  that  the  plaintiff  was  In  pos- 
session of  the  land  In  controversy,  citing  the 
case  of  Christian  v.  Vance,  41  W.  Va.  754,  24 
S.  E.  596,  in  which  It  is  held  that  a  bill  In 
chancery  cannot  be  maintained  by  a  person 
holding  a  deed  for,  but  out  of  possession  of, 
a  certain  tract  of  land  to  cancel  as  a  cloud 
on  his  title  the  deed  of  another  claimant  (not 
a  tax  deed),  who  may  be  In  possession  of 
such  land.  Now,  so  far  as  the  possession  ot 
said  tract  of  land  Is  concerned,  while  it  Is 
true  that  the  bill  does  not  affirmatively  al- 
lege that  the  plaintiff  Is  in  possession  there- 
of, yet  he  does  allege  that  he  holds  a  deed 
therefor  which  confers  on  him  the  fee-simple 
title  thereto;  and  the  bill  further  alleges  that 
the  defendant  Nancy  Devaughn  has  t>een  at- 
tempting to  take  possession  and  control  of 
said  laud  under  said  fraudulent  deed,  which 
allegation  creates  a.  strong  inference  that 
said  Nancy  Devaughn  was  not  in  possession 
of  said  land.  This  case,  however,  Is  not 
ruled  by  onr  decision  In  the  case  of  Christian 
T.  Vance,  41  W.  Va.  754,  24  S.  S.  &96,  bat  Is 
distinguished  thra>efrom  for  the  reason  that  a 
cursory  glance  at  the  plaintiff's  bill  discloses 
the  fact  that  the  real  object  thereof  Is  to  set 
aside  and  annul  the  deed  executed  and  ac- 
knowledged In  Marietta,  Ohio,  for  the  reason 
that  the  same  was  a  forgery,  and  for  that  rea- 
son was  fraudulent  and  void.  It  may  be  that 
the  plaintiff  In  attaining  this  object  will,  aa  an 
Incident  thereto,  remove  a  cloud  from  hia 
title  to  said  tract  of  land;  but  still  there  can 
be  no  question  that  equity  has  Jurisdiction  to 
set  aside  a  deed  which  has  been  procured  by 
fraud,  and  It  Is  well  settled  that  a  court  of 
equity,  having  obtained  Jurisdiction  for  one 
purpose,  will  go  on  and  adjudicate  the  whole 
merits  of  the  cause.  So  we  find  it  stated  by 
Story  in  hla  Bqulty  Jurisprudence  (section 
456,  vol.  1)  as  follows:  "The  doctrine  now 
generally  (perhaps  not  nnlversally)  held  In 
America  Is  (as  we  have  seen)  that  In  all  cases 
where  a  court  of  equity  has  Jurisdiction  for 
discovery,  and  the  discovery  is  effectual,  that 
becomes  a  snffldent  foundation  upon  which 
the  court  may  proceed  to  grant  full  relief. 
In  other  words,  where  the  court  has  legiti- 
mately acquired  Jurlsdlctltm  over  the  cause 
for  the  purpose  of  discovery  it  will,  to  pre- 
vent mnltlplicitr  of  nilta»  eotirtain  the  auix 
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also  for  relief."  The  same  author  In  sec- 
tion 1S4,  same  TOlume,  says:  "Let  ns  now 
pass  to  another  great  head  of  concurrent  Ju- 
risdiction in  equity,  that  of  frauds.  And  here 
It  may  be  laid  down  as  a  general  rule,  sn1> 
Ject  to  few  exceptions,  that  courts  ot  equity 
exercise  a  general  jurisdiction  In  cases  of 
fraud,  sometimes  concurrent  with  and  some- 
times exclusive  of  other  courts."  And  In  sec- 
tion 439,  p.  440,  same  Tolnme,  the  author 
says:  "The  beautiful  character  or  prevail- 
ing excellence.  If  one  may  so  say  of  equity 
Jurisprudence,  Is  that  it  varies  its  adjust- 
ments and  proportions  so  as  to  meet  the  very 
form  and  pressure  of  each  particular  case  in 
all  its  complex  habitudes.  Thus  (to  present 
a  summary  of  what  has  been  already  stat- 
ed). If  conveyances  or  oth^  instruments  are 
fraudulently  or  Improperly  obtained,  they  are 
decreed  to  be  given  up  and  canceled."  The 
law  on  this  question  is  also  stated  by  Fom- 
eroy  In  his  work  on  Equity  Jurisprudence 
(rolume  1,  {  181)  as  follows:  "The  concur^ 
rent  Jurisdiction  of  equity  to  grant  remedies 
which  are  legal,  in  cases  which  might  come 
within  the  cognizance  of  the  law  courts,  Is 
materially  affected  by  the  operation  of  two 
Important  principles,  which  are  now  merely 
stated,  and  which  will  be  more  fully  dis- 
cussed in  a  subsequent  section.  The  first  of 
these  principles  is  that,  when  a  court  of  equi- 
ty has  Jurisdiction  over  a  cause  for  any  pur- 
pose, it  may  retain  the  cause  for  all  purposes, 
and  proceed  to'  a  final  determination  of  all  ! 
the  matters  at  issue.  For  this  reason.  If  the 
controversy  contains  any  equitable  feature, 
or  requires  any  purely  equitable  relief,  which 
would  belong  to  the  exclusive  Jurisdiction,  or 
Involves  any  matter  pertaining  to  the  con- 
current Jurisdiction,  by  means  of  which  a 
court  of  equity  would  acquire,  as  It  were,  a 
partial  cognizance  of  it,  the  court  may  go  on 
to  a  complete  adjudication,  and  may  thus  es- 
tablish purely  legal  rights,  and  grant  legal 
remedies,  which  would  otherwise  be  beyond 
the  scope  of  Its  authorities."  This  question 
was  before  this  court  in  the  case  of  Elall  v. 
Wilkinson,  85  W.  Va.  167,  12  S.  B.  1118, 
which  was  a  suit  brought  for  the  purpose  of 
setting  up  a  lost  Instrument,  and  for  other 
purposes,  and  It  was  there  held  (first  point 
of  syllabus)  that  "equity  has  Jurisdiction 
wherever  a  lost  Instrument  Is  to  be  set  np, 
notwithstanding  courts  of  law  now  exercise 
Jorisdlctlon  In  the  same  case";  and  (In  sec- 
ond point  of  syllabus)  'in  such  a  case,  a 
court  of  chancery  having  Jurisdiction  for  one 
purpose  will  adjudicate  the  whole  merits  of 
the  cause."  So,  also.  In  the  case  of  Bunce  v. 
Gallagher,  5  Blatcbf.  481,  Fed.  Cas.  No.  2,133, 
It  is  held  that  "a  suit  In  equity  to  annul  a 
ft>rged  deed  of  land,  and  have  it  canceled, 
and  the  record  of  It  declared  void,  brought 
by  the  legal  owner  of  the  land,  who  la  the 
grantor  named  In  the  forged  deed,  while  he 
l8  out  of  possession  of  the  land.  Is  not  taken 
out  nt  equitable  jnilBdlctlon  by  the  fact  that 


the  deed  is  void.  It  la  not  necessary,  before 
bringing  such  suit  that  the  legal  owner 
should  establish  bis  title,  and  obtain  posses- 
sion of  the  land  by  ejectment  at  law."  In 
the  case  of  De  Gamp  v,  Carnahan,  26  W.  Va. 
839,  this  court  held  that  "a  court  of  equity 
has  a  right  to  cancel  a  deed  which  Is  a  cloud 
upon  the  title  of  one  out  of  possession  of  the 
land."  On  this  point  see,  also,  Bushnell  v. 
Harford,  4  Johns.  Ch.  301,  and  Paper  Co.  v. 
O'Dougherty,  81  N.  Y.  474.  In  view  of  these 
authorities,  I  conclude  that  the  court  commit- 
ted no  error  In  overruling  the  demurrer  to 
the  plaintiff's  bill  for  want  of  equity. 

The  second  error  relied  on  by  the  appel- 
lants pertains  to  the  action  of  the  court  m 
overruling  the  exceptions  to  the  depositions 
taken  in  behalf  of  the  plaintiff  on  account 
of  the  failure  to  file  the  proper  affidavits  as 
to  the  nonresldence  of  the  witnesses  as  pro- 
vided by  statute,  and  because  of  the  Insuffi- 
ciency of  the  several  notices  to  take  such  dep- 
osition, they  not  having  been  served  with- 
in a  reasonable  time,  as  required  by  law, 
and  also  tbe  deposition  of  the  par^  In  In- 
terest without  reasonable  and  proper  notice, 
and  without  an  express  order.  oC  the  court, 
and  was  therefore  a  nullity,  and  could  not 
be  the  basis  of  legal  and  proper  evldenca 
The  question  raised  by  this  assignment  of 
error  appears  to  have  been  definitely  set- 
tled by  this  court  by  the  case  of  Abbott  v. 
L'Hommedieu,  10  W.  Va.  677  (first  point  of 
!  syllabus),  where  It  is  held  that  "the  true 
purpose  and  Intent  at  tbe  thirty-fourth  sec- 
tion of  chapter  190  of  the  Oode  of  186S, 
In  providing  for  an  affidavit,  Is  complied 
with,  tf  It  appears  by  the  deposition  ot  tbe 
witness  whose  deposition  was  taken,  or  oth- 
er evidence,  that  the  witness  whose  deposi- 
tion was  taken  resided  out  of  the  state  or 
was  out  of  It  In  the  service  of  the  state," 
etc.,  "at  the  time  the  deposition  was  tak- 
en." The  section  of  the  statute  referred 
to  In  this  decision  is  section  34  of  chap- 
ter 130  of  the  Code  of  18SS,  and  Is  also 
found  In  section  34  of  cbapt«'  130  of  Code 
of  1891,  and  provides  that  on  affidavit  that 
a  witness  resides  out  of  tbe  state,  or  Is 
out  of  It  In  the  service  thereof  or  of  the 
United  States,  his  deposition  may  be  taken, 
etc.;  and  av  we  have  seen  in  the  case  of 
Abbott  V.  L'Hommedieu,  supra,  such  affi- 
davit is  unnecessary  If  it  appears  by  the 
deposition  of  tbe  witness  or  by  other  evi- 
dence that  such  witness  resided  out  bt  the 
i^tate;  and  It  clearly  spears  from  the  dep- 
ositions that  each  of  these  witnesses  was 
n  nonresident  of  this  state  at  the  time  his 
deposition  was  taken,  and  it  also  appeai-s 
that  said  J.  6.  Plumley,  whose  deposition 
was  tak«i  In  the  case,  was  a  nonresident  of 
this  state  at  tbe  time  by  his  sworn  answer 
filed  In  the  cause.  There  Is  therefore  noth- 
ing in  the  exception  based  on  the  fact  that 
no  affidavit  was  made  before  said  depo- 
sitions were  taken,  and  the  notices  to  take 
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Bach  d^M^tloiis  appear  to  bare  been  glvea 
a  reawmable  time  before  tbe  same  were 
taken. 

It  Is  further  claimed  to  be  ,error  In  tbe 
court  to  have  allowed  the  depositlona  of 
J.  S.  Flumle7  and  Robert  B.  Plumley  to  be 
retaken  after  excepttone  had  been  sustained 
to  their  d^KWitlons.  This,  bow«Ter,  we  re- 
gard as  in  accordance  with  the  rules  of  prac- 
tice; and  thla  court  held  In  tbe  case  of 
Vance  v.  Snyder,  6  W.  Va.  26  (fourth  jMJint 
of  syllabus),  that  "it  Is  not  error  In  a  conrt 
of  equity  to  giro  a  party  leave  to  retake  dep- 
osftlons  which  the  court  upon  an  exceptlm 
determines  cannot  be  read,  for  want  of 
sufficlMit  notice,  at  the  term  at  which  it  la 
80  determined."  Barton,  in  his  Chancery 
Practice  (section  297).  says:  "The  genera] 
rule  la  that  without  the  leave  of  the  comrt, 
and  for  good  cause,  a  deposition  once  taken 
In  a  case  cannot  be  retaken,  the  object  be- 
ing to  compel  a  full  disclosure  on  the  side 
before  the  other  side  proves  his  case,  and 
to  prevent  the  tenptatlon  to  perjury  that 
would  be  offered  by  giving  opportunity  to 
change  tbe  evidence  to  suit  the  emo^^cles 
of  the  case.  But  the  courts  possess  mncfa 
latitude  in  permitting  a  second  examination; 
and,  where  tbe  drcumstaiues  of  the  case 
and  justice  require  it,  an  order  for  the  sec- 
ond examination  of  tbe  same  witness  will 
be  made,  which,  unless  It  was  palpably 
Improper  to  grant,  an  appellate  court  will 
not  for  this  cauae  reverse  the  derate,  citing 
Fant  v.  Miller,  17  Grat  168.  In  accord  with 
these  views,  it  has  been  held  not  to  be 
error  to  allow  depositions  to  be  taken  which 
the  court,  upon,  uc^tlon,  determines  can- 
not be  read  tor  want  of  sufficient  notice, 
tbe  order  to  retake  being  made  at  the  term 
at  which  the  matter  was  determined." 

The  fourth  assignment  of  error  relied  up* 
on  irj  tbe  appellants  Is  claimed  to  have  been 
aa  to  the  action  of  the  court  In  allowing 
the  sheriff  to  amend  his  return  of  tbe  ser- 
vice of  the  notice  to  take  the  deposition  of 
W.  O.  Bartholow,  after  the  deposition  had 
been  taken  upon  an  Irregular  and  insuffi- 
cient notice.  Upon  this  question  Barton,  In 
his  Law  Practice  (volume  2,  p.  1087),  says: 
"When  a  false  return  has  been  made  by  a 
mistake,  the  courts  are  llboal  in  allowing 
officers  to  amend  their  returns,  and  this  has 
been  permitted  after  notice  of  a  motion 
against  the  sheriff  founded  on  the  original 
retnm."  See  2  Tuck.  BL  Oomm.  p.  371;  also 
1  Bart  Law  Prac  p.  275,  S  88,  where  It  la 
aald:  "After  service  Is  once  made,  there  can 
be,  of  course,  no  amendment  of  the  facts  of 
■ervice,  but  if  what  has  been  done  has  been  In* 
correctly  stated  In  the  return,  or  If  all  has  not 
been  stated  that  ought  to  be,  the  law  is  liberal 
In  allowing  the  return  to  be  amended  so  as  to 
conform  to  the  facts."  And  again,  in  the  case 
of  Capehart  v.  Cunnhigbam,  12  W.  Va.  750,  It 
was  held  that  it  is  not  esror  for  tbe  court  to 
permit  the  sheriff  to  amend  his  return  upon 


a  flummons,  even  at  the  hearing  of  the  mo- 
tion to  reverse  the  judgment,  and  such 
amended  return  relates  back  to  and  takes 
the  place  of  the  original  return.  We  there- 
fore hold  that  the  ctrcnit  court  committed 
no  error  In  allowing  the  sheriff  to  amend 
his  return  on  the  notice  to  take  the  deposi- 
tion of  W.  a.  Bartholow  In  this  case. 

This  dIspoBM  of  the  errors  formally  re- 
lied upon,  with  the  exception  of  tbe  fifth 
one,  which  claims  that  the  decree  was  con- 
trary to  the  weight  of  the  evldmce  and  the 
justice  and  equities  of  the  cause  as  estab- 
lished by  the  proof,  which  final  assignment 
brings  us  to  the  ctmsideratlou  of  the  merits 
of  the  cause,  and  upon  an  examination  of 
the  testimony  It  la  clear  to  me  that  the  cir- 
cuit court  committed  no  error  In  reaching 
the  conduson  It  did  upon  the  facto  proven. 
Tbe  witness  W.  G.  Bartholow  in  his  deposi- 
tion positivdy  identifies  the  defendant  Wil- 
liam Devaugbn  aa  the  man  who  came  to  bin 
office  in  the  city  of  Marietta,  and  acknowl- 
edged Qie  deed  wbldi  the  plaintiff  Ib  seek- 
ing to  have  canceled  and  set  aside  as  fraud- 
ulent and  void.  He  further  says  tliat  this 
man  Devaugbn  came  to  his  office  In  the 
courthouse  In  the  CII7  of  Marietta,  Ohio, 
representing  himself  to  be  J.  S.  Plumley, 
and  presented  the  deed  and  acknowledged 
the  same  before  him  as  clerk  of  the  court 
of  common  pleas,  and  he  certified  the  ac- 
knowledgment on  that  dato  under  the  seal 
of  said  conrt;  and  be  further  states  that 
Bxhlblt  B.,  in  the  record,  appears  to  be  a 
copy  of  said  original  deed.  This  was  on  the 
18th  day  of  Octob»,  1890.  That  he  saw  him 
again  in  June,  1891,  on  the  street  in  Par- 
ketsbui^h,  W.  Va.,  and  recognized  him  as 
being  the  same  man  who  acknowledged  tbe 
deed  before  him  in  October,  1890,  and  then 
learned  that  his  name  was  William  De- 
vaugbn. Again,  In  September,  1891,  during 
tbe  session  of  the  criminal  court  of  Wood 
county,  he  saw  him  sevoral  times  during  two 
days,  while  his  trial  was  In  progress,  and 
recognized  him  aa  the  same  man  who  ac- 
Icnowledged  the  deed  before  him  in  1880. 
Ttiat  he  was  there  as  a  witness  on  tbe  part 
of  the  atate  on  the  trial  of  aald  William 
Devaugbn  on  indictment  for  uttering  and 
employing  as  true  the  deed  above  referred 
to  knowing  the  same  to  be  forged,  and  that 
he  is  certain  said  Devaugbn  is  the  same  man 
who  acknowledged  said  deed.  J.  S.  Plum- 
ley  in  his  deposltlcm  positively  denied  that 
he  executed  any  such  deed  to  Nancy  De- 
vaugbn, or  that  he  authorized  any  one  else 
to  execute  it,  or  that  he  was  In  Marietta, 
Ohio,  during  the  month  of  October,  1890; 
and,  whtti  asked  what  his  physical  con- 
ation was  at  that  time,  replied  that  he  was 
blind,  and  could  not  have  gone  there.  It 
la  also  shown  by  Bobert  Flumley,  Barrey 
P.  Williamson,  and  Amos  Williamson,  who 
were  ndghbors  of  said  J.  8.  Plnmtey,  In 
dhester  county.  Fa.,  that  they  reside  rery 
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near  Bald  J.  8.  PItimley,  and  tbat  during 
the  month  of  October,  1890,  he  was  at  his 
home  In  PennsylTaiila,  and  could  not  hare 
made  the  trip  to  Marietta,  Ohio,  without  their 
Icnowledge.  My  conclusion,  therefore,  upon 
the  case  presented  by  the  evidence,  is  that 
the  circuit  court  committed  no  error  In  hold- 
ing the  deed  from  J.  8.  Plumley  to  Nancy 
Deraughn,  mentioned  in  the  bill,  to  be  ftund- 
ulent  and  Told,  and  that  the  same  passed  no 
title  to  said  Nancy  Deraughn,  and  that  said 
pretended  convey ance  is  a  cloud  upon  the 
plaintiff's  title  to  said  land,  and  removing 
the  same  as  such.  The  decree  complained  ot 
Is  therefore  affirmed,  with  costs  and  dam- 
ages to  the  i^peUee. 


(«  W.  Ta.  iTD) 

PAEKSBSBUBG  INDUSTRIAL  00.  T. 
SGHULTZ  St  ol.  ' 

(SwnBM  Omrt  o<  .^eals  at  West  "nrgbiik 
April  SA,  1887.) 

ADTnsB  PoasMsioN  —  OonTiitorrT  —  Oolow  ot 

TlTU— IMOLOSDBBB—  BUSOTMSHT— TiTLS— ETI* 
DIHOB — BURDSN  OF  FrOOV— ISSTUITCriONa. 

1.  Mere  tmked  possession  of  land  without 
claim  of  right  is  no  adverse  possessioiL  and,  no 
matter  how  long  contlDaed,  will  not  fumiui  a 
deteaae  to  an  actlm  or  confer  title. 

2.  One  in  advene  poasessioD  of  land  withont 
paper  title  has  adverse  possession  only  to  the 
extent  of  his  indosure  or  actual  improvement. 

ft.  Posseedon  by  inclosure,  to  be  adverse,  must 
be  audi  as  to  be  exclusive  possession,  a  real  and 
substantial  inclosure,  an  actual  occupancy,  which 
is  definite^  positive,  and  notorious,  when  that  is 
tlw  only  defense  against  a  legal  title.  There- 
fot«  a  partial  faidosnrs  of  land  capable  of  total 
inckwuie,  leaving  part  of  Its  boundary  open,  is 
not  sufficienL 

4.  A  party  relying  on  adverse  possession  must, 
show  deartr  all  the  reguiiements  of  the  doctrine. 

S.11ie  statute  of  I&nitstlona  confers  a  legal 
title,  enabling  one  not  only  to  defend  but  to 
maintain  ejectment  or  other  action  on  its 
strength. 

6.  To  det^t  an  action  of  ejectmmt  by  an 
outstanding  title  in  a  stranger,  the  defradant 
must  show  it  to  be  a  present,  subsisting,  opera- 
tive legal  title,  on  which  the  owner  could  re- 
cover U  asserting  it  in  an  action.  It  Is  not  for 
the  ntoindff  to  tiOsprove  Its  validity. 

7.  Title  vested  under  the  statute  of  limltatlDns 
may  be  ftorfelted  for  nonentry  for  taxation  or 
lost  by  adversary  possession  mider  the  statute 
of  limitations. 

6.  Adverse  possession  is  lost  by  break  In  its 
continuity,  by  abandonment,  or  other  cause,  be- 
fore the  W  of  the  statute  is  complete,  and 
seisin  is  restored  to  Uie  true  ownn.  A  subse- 
quent entiT  is  a  new  dissrisln,  and  cannot  be 
added  to  the  former  poasesdon. 

9.  Instructions  must  not  be  obscure,  or  vague 
and  indefinite,  or  put  Inconsistent  legal  proposl- 
tions,  or  proporitiotts  which  no  evidence  fairly 
prescnto,  or  be  Incomdstent  with  others  in  the 
case,  or  present  a  certain  hypothesis  and  make 
the  case  turn  wholly  on  it,  disregarding  another 
hypothesis  fairly  arising  on  the  evidence. 

10.  Declarations  of  one  In  possession  of  land 
explanatory  of  sach  possession,  as  under  what 
ri^t  or  claim,  are  admissible  to  show  his  claim, 
but  not  to  show  title. 

(Syllabus  b,v  the  Court) 

Error  to  circuit  court.  Wood  county. 
BtJectment  by  the  Parfcersbuig  Industrial 
Ocunpany  agalnat  Otto  Scholti  and  othm. 


From  a  judgment  for  defendants,  plaintiff 
brings  eriOT.  Berersed. 

Mmick  ft  Smltb,  tor  plalnWt  Jn  error.  S. 
D.  Turner  and  H.  P.  Camdoit  for  defendants 
in  error. 

BBANNON,  J.  This  Is  an  actlcm  of  eject- 
ment Iwought  by  the  Parkersburg  Industrial 
Company  against  Otto  Schultz  and  others  to 
recover  six  coterminous  tovm  lots,  numbered 
from  7  to  12,  tnclufllTe,  containing  126  poles 
In  the  aggregate,  lying  near  the  mouth  of  the 
Little  Kanawha  river,  on  the  south  side  of 
it  from  Parkersburg.  The  plaintiff  traced 
title  from  the  state  of  Virginia  under  two 
patents,— one  to  James  Meal,  dated  Septem- 
ber 14,  1786,  for  400  acres,  and  com  to  John 
Stokely,  for  1,200  acres,  dated  May  9,  1804. 
In  the  Una  of  this  title  was  a  deed  from 
Stokely  to  J.  B.  Beckwltb,  dated  November 
2,  1814,  for  226  acxes  and  97  poles.  The  de- 
fendants showed  no  paper  title,  but  relied 
solely  on  adversary  possession  under  stune 
claim  under  Elijah  Spencer,  and  an  outstand- 
ing title,  under  a  grant  from  King  €leorge 
III.  to  Daniel  Blcbardaon  and  others,  dated 
December  1,  177S,  tor  28,400  acres  ot  land. 

We  must  now  Inqnlre  into  this  defense  of 
adversary  possession.  Where  one  man  has 
actual  possession  of  land  of  another.  It  be 
makes  no  claim  to  own  It,  he  Is  merely  an  in- 
truder, called  commonly  a  "squatter,"  and, 
no  matter  how  long  he  may  continue  there, 
the  statute  of  limitations  will  confer  no  right 
upon  blm,  because  he  makes  no  claim  against 
the  true  owner  and  his  possession  Is,  there- 
fore, not  adversary.  Oreekmur  v.  Oreekmur, 
75  Va.  430;  Nowlln  v.  Reynolds,  26  Grat. 
141;  Hudson  v.  Putney,  14  W.  Va.  S&l, 
point  4;  Hutch.  Land  TlUes.  {  408;  Kineh- 
eloe  V.  Tracewells,  XL  Orat.  S8S,  point  7.  If, 
however,  he  daima  ownership  in  the  land, 
though  he  have  no  writing  giving  color  of 
title,  the  statute  does  run  in  his  favw,  and 
at  the  end  of  the  period  of  limitatloD  i?re- 
Bcribed  by  it  vtill  s^ve  him  title,  but  only  to 
the  extent  of  bis  Inclosure  or  Improvement 
Core  V.  Faupel,  24  W.  Va.  238,  point  7;  Jar- 
rett  V.  Stevens,  86  W,  Va.  445,  IB  a  B.  177; 
Oney  v.  Clendennin,  28  W.  Va.  34,  point  4. 
If  he  have  a  writing,  giving  color  of  title,  his 
possession  goes  to  the  extent  of  the  bounda- 
ries specified  In  It  where  there  is  no  actual 
adverse  possession  under  the  better  title  with- 
in It  Code  1891,  c.  90,  S  18;  Oney  t.  Glen- 
dennln,  28  W.  Va.  34.  Possession  under 
writing  Imports  that  It  Is  under  claim  of  title 
and  adverse,  and  will  go  to  Its  boundaries. 
Ketchnm  v.  Spurlock,  34  W.  Ta.  597,  12  S. 
B.  832.  Spencer  set  up  some  claim  to  this 
land  as  shown  by  his  mere  declarations.  Dec- 
larations of  one  In  possession,  explanatory 
of  his  possession  and  making  claim,  are  ad- 
missible evidence,  while  he  is  In  possession, 
to  show  that  he  Is  in  under  claim  of  own- 
ershlp,  but  not  to  show  title.  High  v.  Pan- 
cake, 42  W.  Va.  602,  26  S.  a  536;  1  GreenL 
Ev.  I  109;  RoyaU  t.  Usle.  60  Am^Dec.  712. 
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Let  us  look  at  the  character  of  possession  In 
this  case.  There  was  no  building,  cnltlva- 
tlon,  or  improTement  upon  this  land.  The 
only  basis  for  adversary  possession  is  an  In- 
closure  by  a  fence.  Under  the  evidence  the 
question  presents  itself  whether  this  fence 
was  such  as  the  law  contemplates  to  give 
adversary  possession.  Here  we  must  first 
note  that,  as  it  defeats  the  true  title,  adver- 
sary possession  must  be  talcen  strictly,  and 
the  facts  to  sustain  it  proven  clearly.  Irvine 
V.  McRee,  42  Am.  Dec.  468;  Hale  T.  OUdden, 
10  N.  H.  402.  The  evidence  shows  that  In  1943 
or  1844  a  fence,  composed  perhaps  of  slabs, 
inclosed  two  sides  of  these  lots,  but  not  the 
whole  area.  Certainly  one  side  was  left 
open.  Our  cases  hold  that  adverse  posses- 
sion most  be  "exclusive";  that  is,  shut  the 
adverse  claimant  ont.  In  Jackson  v.  Shoon- 
maker,  2  Johns.  230,  Chief  Justice  Kent  said 
that  a  possession  fence,  by  felling  trees  and 
lapping  them  one  upon  the  other  around  the 
land,  was  "too  locwe"  a  mode  of  taking  pos- 
session to  be  considered  adverse  possession. 
He  said:  "There  must  be  a  real  and  sub- 
fltantlal  inclosure,  an  actual  occupancy,  a  pos- 
sessio  pedis,  which  Is  definite,  positive,  and 
notorious,  to  constitute  an  adverse  possession, 
when  that  Is  the  only  defense,  to  countervail 
a  legal  title."  Same  in  Cobum  t.  HoUIs,  3 
Mete.  (Mass.)  126.  In  Hale  v.  Glldden,  10  N. 
H.  397,  It  was  held  that  an  inclosure  by  a 
brush  fence  and  cutting  wood  from  a  wood 
lot,  where  a  person  had  no  color  of  title,  is 
Insufilclent;  the  possession  must  be  actual, 
permanent,  and  exclusive,  matted  by  definite 
boundaries.  In  Armstrong  v.  Risteau  (Md.) 
69  Am.  Dec  116,  It  was  held  that  fences  on 
three  sides  of  an  oblong  or  square  piece  of 
land  are  not  such  an  Inclosure  as  would  con- 
stitute adverse  possession  where  such  In- 
closure Is  necessary.  See  Bosw.  JAm.  i  247. 
Possession,  to  be  adverse,  must  be  actual, 
continued,  visible,  notorious,  distinct,  and 
hostile.  It  must  be  such  that  the  owner  may 
be  presumed  to  have  notice  of  It  and  its  ex- 
tent. It  must  be  open,  visible,  and  exclu- 
sive. Core  V.  Faupel,  24  W.  Va.  238,  point 
S.  It  has  been  several  times  held  that  jhx)- 
tectlon  of  the  land  by  substantial  inclosure 
sufficient  to  turn  stock  Is  necessary,  and  that 
It  is  not  sufficient  where  it  Is  Insufficient  to 
turn  stock.  Note  to  Plume  v.  Seward,  60 
Am,  Dec.  604.  A  poor  fence  around  a  part 
of  this  small  area,  leaving  it  open,  with  no 
building  or  cultivation,  would  not  be  distinct, 
hostile,  possession,  excluding  the  owoer,  giv- 
ing him  warning  of  adverse  claim,  but  would 
rather  Indicate  an  abandonment  of  a  once- 
Intended  claim.  Though  from  Spencer's  dec- 
larations we  may  say  he  at  one  time  set  up  a 
claim,  yet  he  abandoned  it,  as  he  never  com- 
pleted this  small  inclosure  Other  lots  very 
close  he  kept  Inclosed,  but  let  this  go,  evincing 
an  abandonment. 

Here  comes  In  another  point  of  weakness, 
forbidding  us  from  considering  this  inclosure 
as  etmf  erring  title.   One  of  the  indlspoisable 


elements  of  adversary  possession  la  that  It 
must  be  continuous  for  the  whole  period  pre- 
scribed by  the  statute.  It  is  Indefinite  when 
this  possession  began,  but  say  1843.  As  an 
inclosure  ii  coded  In  1858.  The  bulk  of  the 
evidence  clearly  shows  this.  One  of  8[>en- 
cer's  sons,  living  Jnst  there,  [wsseasing  pe- 
culiar means  of  Information,  said  he  did  not 
"remember  of  the  land  In  controversy  being 
fenced  after  1863;  we  let  the  fence  go." 
Other  evidence  fixes  1853  as  the  latest  date 
at  which,  if  ever,  It  could  be  considered  such 
a  fence  as  the  law  requires.  Certainly  we 
have  to  say  that  after  that  date  it  was  neg- 
lected, and  In  fact  abandoned,  going  into  nt- 
t^  dilapidation.  Some  of  its  rails  did  con- 
tinue there  of  course,  and  were  burnt  by  the 
troops  In  the  Civil  War,  In  1861,  but  they 
were  simply  remnants  of  what  had  been  tor 
years  a  skeleton  of  Its  former  s^.  Urns 
there  was  only  10  years  of  adversary  posses- 
sion, if  any  ever  existed,  and  to  confer  title 
the  then-existing  law  required  15  years.  The 
present  pertod  of  10  years  first  began  with 
the  Virginia  act  of  March  27.  1861.  Hutch. 
Land  Titles.  I  443.  To  confer  title  by  the 
statute  of  limitations,  It  Is  Indispensable 
that  the  possession  be  unbroken  and  continu- 
ous for  the  period  of  the  statute.  Oore  v. 
Faupel,  24  W.  Va.  239;  Oney  v.  Glendennin, 
28  W.  Va  34.  EvCT  so  short  a  break  wlU  de- 
stroy all  the  preceding  holdings,  and  the  pos- 
session must  begin  de  novo.  Hutch.  I^nd 
Titles,  i  378;  Downing  v.  Mayes  (lU.  Sup.)  38 
N.  R  620.  So.  If  there  be  a  voluntary  aban- 
donment before  the  bar  is  complete,  the  pos- 
session amounts  to  nothing.  Taylor's  Dev- 
isees V.  Bumsides,  1  Grat.  165;  Armstrong  v. 
Morrill,  14  Wall.  146.  But  suppose,  as  claim- 
ed, the  possession  continued  down  to  1S60  by 
Inclosure,  then  the  statute  would  have  con- 
ferred title  on  Spencer,  for  the  statute  Itself 
confers  and  invests  tiUe  In  the  occupant  as 
effectually  as  does  descent,  devise,  or  grant 
so  that  he  may  not  only  defend,  but,  If  after- 
wards another  enter  upon  the  land,  be  may 
maintain  ejectment  on  the  title  conferred  by 
the  statute,  though  he  have  not  the  scratch 
of  a  pen  to  show  title.  Garrett  v.  Ramsey, 
26  W.  Va.  345,  point  4;  1  Am.  &  Eng.  Enc 
Ulw  (2d  Ed.)  888;  Hutch.  Land  Titles,  pp. 
237,  238;  BIcknell  v.  Comstock,  113  D.  S. 
160,  o  Sup.  Ct  399;  Bosw.  Llm.  §  229;  Wood. 
LIm.  Act  498.  When  once  vested,  the  title 
cannot  be  lost  by  mere  abandonment  Mitch- 
ell V.  Carder,  21  W.  Va.  277.  But,  like  any 
other  title,  a  title  acquired  by  adversary  pos- 
session may  itself  In  turn  be  destroyed  by  ad- 
versary possession.  Now,  If  Spencer  had  so 
acquired  such  title,  It  was  lost  long  before 
this  suit  by  adverse  possession,  within  the 
bounds  of  the  Beckwith  tract,  of  225  acres 
and  97  poles.  For  more  than  10  years  there 
was  actual  possession  of  It  under  the  Beck- 
with right,  under  which  the  plaintiff  claims, 
by  Inclosure  and  cultivation  of  a  field  of  35 
acres,  erection  of  a  mill,  and  many  accom- 
panying acts  of  ownership  ^^dlflterent  times. 
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such  u  taking  timber  and  rock  hauled  ovear 
the  very  land  In  controversy.  Tme,  possea- 
•ton  waa  not  on  these  particnlar  lots;  but,  In 
the  abautce  of  thdr  occupation  (and  It  Is  not 
elidmed  that  It  continued  ixmgei  ttian  1860), 
this  possession  under  the  Beck  with  claim 
spread  oror  these  lota  and  dtfeated  thta  hos- 
tile title  supposed  to  be  acquired  under  the 
lE^encer  claim.  So  I  see  nothing  under  the 
head  of  adTWsaiy  possession  to  defeat  the 
title  of  the  plaintiff. 

But  It  Is  said  that  the  plaintiff  cannot  sne- 
oeed  because  of  the  said  patent  from  King 
Geoi^B  III.,  as  It  shows  an  oldv  outstand- 
ing title.  This  tltie  Is  a  stxanger  to  all 
the  parties  In  this  suit;  as  nme  at  them 
connect  with  It  It  Is  ssttled  law  thAt  the 
plalntlfl  In  ejectment  must  recover  on  the 
strength  of  bis  own  Utle,  and  not  on  the 
weakness  of  bis  adrersary's  title,  and  there- 
fore. If  a  raUd  title  be  li^wn  to  ezlst  In  a 
third  party,  though  the  defendant  Is  not  enti- 
tled to  It,  yet  it  defeats  the  plalntlfl;  but  It 
Is  not  merely  elder  title  that  will  d^at  the 
plalittUt,  tcr  It  must  be  a  preseiit,  subsisting, 
end  operative  legal  title,  tm  which  the  owner 
eonld  recovor  If  asserting  It  by  action.  Beo- 
sens  V.  lawson,  91  Va.  S%  21  S.  S.  847. 
But  Is  the  defendant  to  show  facts  to  show 
that  It  Is  still  a  good  title?  or,  when  be  pre- 
sents this  grant.  Is  It  presumed  to  be  good 
until  the  plaintiff  repel  It?  In  the  loi^  lajne 
«t  time  since  this  King  Oeorge  grant  Issued* 
we  have  had  many  laws  forfeltli^  and  seU- 
tng  lands  for  deUnquency  and  omission,  and 
sa  a  mattw  of  history  we  know  that  many  of 
tiiese  old  grants  are  extinct  under  these  laws. 
Vast  estates  bave  been,  thus  sunk  In  the  sea 
of  time  under  these  laws  since  the  date  of 
that  grant  Say  that  a  plaintiff  has  shown 
a  right  to  recover  as  between  him  and  the 
defttidant,  the  defendant  ssys  the  true  right 
Is  In  a  stranger.  It  Is  his  plea.  Ete  must 
make  It  good.  Newell  on  Ejectment  (p.  662) 
says  that  "a  defendant  who  sets  up  an  out- 
standing title  In  a  third  person  as  a  defense 
to  an  action  for  the  recovery  of  the  posses- 
sion of  real  property  must  show  that  such 
titla  Is  BtUl  a  living  and  effective  Utie,  not 
barred  by  the  statute  of  limitations,  or  In  any 
other  wi^  Ineffectual  or  WiA.*'  We  have  the 
high  authority  of  the  United  States  supreme 
court  hi  Oreenleaf  v.  Blrth.'6  Pet  for 
this  language:  "In  the  case  before  the  court 
the  defendant  [meaning  plalntifC]  has  shown 
prima  facie  a  good  title  to  recover.  The  de- 
fmdant  sets  vp  no  tltie  In  hlmselft  but  seeks 
to  maintain  his  position  as  a  mere  Intruder 
by  setting  up  title  In  third  persons  with  whom 
he  baa  no  privity.  In  such  a  case  It  Is  In- 
enmbent  upon  the  party  setting  up  the  de- 
ffense  to  establish  the  existence  of  such  an 
outstanding  title  b^ond  all  controversy.  It 
Is  not  sufficient  ttx  him  to  show  that  there 
may  be  possibly  such  a  title.  If  he  leaves  it 
ht  doubt,  that  is  enough  for  the  plaintiff.  He 
has  a  right  to  stand  upon  his  prima  facie 
good  title,  but  he  Is  not  bound  to  furnish  any 
378.11^17 


erldmce  to  uOat  tiie  defense.  It  is  hot  In- 
combrat  him  ne^tively  to  establish  the 
mmwlstanoe  of  such  an  outstanding  titie. 
It  Is  the  duty  of  tiie  dsCendant  to  make  Its 
existence  certain."  No  possession  under  this 
old  grant  was  shown;  nothing  as  to  its  taxa- 
tion; slmidy  the  dry  grant  That  was  not 
uiough.  Moreover,  the  possession  of  tike 
Beckwlth  tract  for  more  than  10  years  de- 
feated the  (dder  ligbt  under  the  King  Qeorge 
gran^  and  for  that  reason  It  was  not  a  snb- 
dsting  grant  as  fg**™*  the  Beckwlth  right 
That  possessltm  under  the  Beckwltii  right, 
though  not  cm  the  lands  In  controversy,  ex- 
tended to  the  boundaries  of  the  tract  cover- 
ing the  land  In  contro  wsy,  undor  authorities 
above  shown,  as  Beckwlth  was  In  actual  pos- 
sesslim  of  his  land,  which  eonsttti^ed  an  In- 
trrfcrmce  ot  an  Intolock,  If  we  call  It  such. 
No  possession  anywhere  was  shown  under 
tiie  KJi^  George  patent  It  cannot  be  ques- 
tioned that  the  King  George  patent  covered 
all  the  Beckwlth  tract,  as  It  calls  for  the 
mouth  of  the  Little  Kanawha,  and  mns  up 
It  and  down  the  Ohio  far  enough  necessarily 
and  Indisputably  to  include  the  Beckwitfa 
tract 

It  is  argued  that  the  right  of  the  defend- 
ants, if  any  was  acquired  by  poesesidon,. 
has  become  fmtetted  fw  nonentiy  for  taxes, 
and  that  this  right  vests  In  the  plaintiff  un- 
der the  Beckwitfa  titie  to  the  226  acres,  be- 
cause that  tract  bad  been  in  possession  for 
five  years  and.  taxes  paid  b^ore  this  suit 
began.  I  think  this  Is  clearly  so,  because 
this  land-was  never  on  the  tax  books  until 
under  this  ^;>encer  claim,  and  chapter 
125,  S  1,  Acto  1S60,  found  in  section  84^  c. 
81,  Oode  ueSk  would  forfeit  It  If  It  be 
said  that  sectttm  6,  art  13,  of  the  constitu- 
tion of  iSl2,  operates  to  withdraw  tiie  years 
1870,  1871,  and  1872  from  computation  In 
the  forfeiture  of  tracts  of  less  than  1,000 
acres  under  said  act  I  answer  that  it  may 
be  so  as  to  lands  not  completely  forfeited 
when  the  constitution  took  effect  August  16, 
1872,  yet  not  so  as  to  tracto  which,  under 
the  act  of  1868,  had  become  completely  foV- 
felted,  and  vested  In  the  state,  as  this  had. 
It  did  not  intend  to  include  those  years  aft- 
er 1860.  80  as  to  operate  on  lands  already 
forfeited,  because  section  3,  art  13,  of  the 
same  constitution,  made  provision  as  to 
land  then  already  forfeited  by  transferring 
it  to  certain  persons  (and  under  this  the 
owners  of  the  Beckwlth  tltie  would  get  the 
forfeiture  titie),  and  selling  that  not  trans- 
ferred. So  the  constitution  only  withdrew 
those  years  from  operation  to  forfeit  as  to 
tracts  In  process  of  forfeiture.  The  land 
claimed  by  the  defendants  would  also  be  for- 
feited under  Acts  1872-73,  p.  331,  c.  U7,  fot 
five  years*  omission  after  1872,  and  would 
vest  in  the  Beckwlth  title  under  the  same 
act  (Id.  p.  83^  If  that  clause  forfeiting  tracts 
of  less  than  1,000  acres  be  constitutional.  It 
is  not  necessary  for  the  purposes  of  this 
case  to  decide  that  point  Speakl^^^^g 
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self,  I  cannot  rid  myself  of  a  doubt,  long 
entertained^  whether  statutory  proylBlonSf 
enacted  since  the  conetltntion  of  1^,  folv 
felting  tracts  of  less  than  1,000  acres  for 
nonentry,  are  constltntlonaL  The  constlta- 
tlon  of  1868  (arUde  9,  i  4)  released  taxes 
since  1881  on  tracts  where  the  amount  was 
less  than  $20,  and  released  all  tracts  of  less 
than  1,000  acres  forfeited  fpr  nonentry  since 
1831  (if  there  were  any),  thus  evincing  a 
policy  to  forgive  small  tracts  because  the 
state  would  not  lose  much  thereby,  bat  chief- 
ly because  small  tracts  had  been  as  a  gen- 
eral thing  settled  upon,  and  <m  them  were 
the  homes  of  our  people,  whereas  the  large 
tracts  were  wild  and  owed  large  taxes,  and 
^reranted  the  setUement  of  the  country,  and 
It  was  neceasary  for  tbe  pngrean  of  the 
country  to  remove  tbem  out  of  the  way  of 
■ettlamuit  and  improvement.  The  act  of 
1880  forfeited  all  tracta  for  nonentry  without 
regeaa  to  aiumtlty*  but  the  ooostttutlon  of 
1872  (article  13,  1  6),  while  It  declared  tbat 
owners  should  pot  all  tracts,  whether  under 
or  over  1,000  acres,  on  the  tax  boobs,  yet 
when  it  denounced  the  penalty  of  forfeiture 
for  fallnre  to  do  so  as  a  rule  for  all  future 
time.  It  applied  It  aHy  to  tracts  of  over 
1,000  acres,  thus  reaasertii^c  the  wisdom  ot 
the  same  policy  inaugurated  In  favor  of 
small  tracts  by  the  first  constitntlMi.  This 
constitution  of  1872  carefully  divided  tracts 
into  two  classes,— one,  those  teacte  contain- 
ing 1,000  acres  or  more;  the  other,  those 
containing  less  than  that  amount,— and,  as  a 
rule  for  the  future,  denounced  forfeiture 
against  only  one  class.  Why  does  not  this 
come  undw  tbe  rule  of  construction  that  the 
ezpresalon  ot  one  thing  is  the  exclusion  of 
another?  It  la  a  atroi^;  case  of  Implied 
prohibition.  It  seema  unreasonable  to  say 
that,  when  tbe  convention  and  people  took 
up  this  subject  of  the  forfeiture  of  lands  for 
nonentry,  and  divided  them  Into  two  classes, 
and  fulminated  the  penal^  of  forfeiture 
against  only  one,  as  a  rule  and  policy  for 
tbe  future,  It  itft  It  to  the  teglsUituie  to 
Impose  forfMture  on  the  other.  It  seems  to 
me  this  act  contravenes  the  plain  policy  and 
rule  of  the  constitution.  It  Is  true  this  pro- 
hibition against  the  forfeiture  of  small  tracts 
Is  only  by  Implication,  but  Is  It  not  a  strong 
and  plain  implication?  An  act  may  be  void, 
as  against  the  plain  Implication  of  the  con- 
stitution, as  well  as  when  it  Is  against  Ita 
expression.  Cootey,  CSonst.  Lim.  p.  78,  says: 
"Another  rule  of  construction  Is  that,  when 
the  constitutloD  defines  the  circumstances 
under  which  a  right  may  be  exercised  or  a 
penalty  Imposed,  the  specification  Is  an  Im- 
plied prohibition  against  legislative  inters 
ference  to  add  to  the  condition,  or  to  ex- 
tend the  penalty  to  other  cases."  Chief  Jus- 
tice Thompson  said,  in  Page  v.  Alien,  58 
Pa.  St.  346:  "The  expression  of  one  thhig 
In  tiie  constitution  Is  necessarily  the  exchi- 
slon  of  tblnga  not  ezprased.   This  I  regard 


as  eapedaUy  true  <^  ooostitatlonal  piovlsioni 
dedaratory  In  their  nature."  Such  Is  tbe 
character  of  the  provision  under  discussion. 
See  End.  Interp.  St  i  638,  and  Donaldsoo 
V.  Yolts,  19  W.  Va.  156.  Did  the  constitu- 
tion of  1872  repeal  the  forfeiture  clause  of 
the  act  of  1869?  That  act  says  that  omiB- 
slon  for  years  both  prior  and  subsequent 
to  1869  shall  forfeit,  while  the  constltutloD 
says  that  only  years  subsequott  shall  do  so. 
They  are  repugnant  as  to  tracts  of  1.000 
acres.  But  did  the  act  yet  ojrento  as  to 
tracts  of  less?  If  ao,  yean  ^tor  to  1868 
counted  agiUnst  them,  and  those  prior  yesn 
ran  against  the  small  tracts,  and  not  a^lost 
the  large.  TblB  cannot  be.  l^e  mtaat  wu 
that  'yean  pdw  to  186B  should  not  count 
In  either  case.  I  use  this  argument  to  show 
that  tbe  conTentton  took  up  this  subject  erf 
forfeiture  tar  mnlsalon,  and  Imbedded  In  tbe 
constitution  a  fun  and  complete'  provision 
on  the  subject,  oovwlng  ttie  whole  subjsct, 
and  said  Just  wbas.  In  the  future,  It  Intend- 
ed to  employ  the  bush  raaedy  of  forfeiture, 
den<nuiclng  it  against  some  tracts,  and  by 
strong  Impllcatkm  inohlbltlng  It  as  to  oth- 
ers for  the  future,  and  thus  repealed  the  old 
rule  and  Instltutod  a  new.  Herron  t.  Otx- 
son,  26  W.  Ta.  82.  This  remedy  by  forfei- 
ture Is  the  most  drastic  eevere,  and  tnrt- 
ble  remedy  which  the  state  can  adopt 
against  Ite  landowners,  and  ought  we  not  to 
lean  In  favor  ttf  that  construction  which 
would  narrow  ratber  than  extend  Ite  appli- 
cation? ^ 

Instructions. 

The  court  erred  in  refusing  plalntiflr*8  Id- 
stmctlon  No.  1,  to  the  effect  that  the  defend- 
ants. In  making  out  their  defense  under  tbe 
statute,  were  required  to  show  under  what 
color  or  claim  of  title  they  relied,  and  also 
that  such  adverse  possession  In  the  prem- 
ises continued  unbroken  for  tbe  full  period 
of  10  years  before  the  Institution  of  this 
Suit;  that,  if  they  relied  on  adversary  pos- 
session as  completed  before  March  27.  18(0, 
then  tliey  must  show  ite  continaance  un- 
broken for  the  period  of  IS  years.  Principles 
stated  above  show  that  this  Instruction 
should  have  been  given.  Instead  of  giving  It, 
the  court  substituted  one  saying  generally 
that  adv^aary  possession  for  10  years  was 
sufficient,  without  discrimination  as  to 
whether  the  bar  was  supposed  to  be  complete 
before  or  after  the  act  of  1861,  and  In  the 
face  of  tbe  fact  tbat  there  was  no  evidence 
tending  to  show  any  continuance  of  posses- 
sion after  that  act,  and  that  would  require  15 
years,  whereas  that  instruction  fixed  10. 

Under  principles  above  stated,  it  was  error 
to  refuse  to  give  platntifTs  instruction  No. 
7,  stating  that,  though  the  David  Richard- 
son patent  was  prior  to  the  Neal  and  Stokely 
patents  under  which  Beckwlth  claimed  the 
225  acres  and  97  poles,  yet  that  if  Beckwlth. 
prior  to  the  conveyance  made  to  him  by  WH- 
11am  Bently,  trustee,  and  for  10  years  prior 
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to  the  Ingtltation  at  tida  ndt,  had  actual' 
poBseesIon  of  his  tract,  and  nohod7  was  In 
actual  possession  of  said  226  acres  and  97 
poles  under  the  David  Blchardson  patent, 
then  the  Richardson  patent  would  not  In- 
terfere with  the  recoTery  of  the  land  by  the 
plaintiff. 

The  court  erred  in  giving  defendants'  In- 
Btmctlon  No.  3,  telling  the  Jury  that  the 
Darid  Richardson  grant  was  the  oldest,  and 
conferred  title,  and  if  it  covered  the  land  in 
controversy  the  plalntlft  conld  not  recover, 
unless  the  Jury  was  satisfied  that  the  land 
had  been  forfeited  to  the  state  for  nonentry 
on  the  books,  and  for  failure  to  pay  taxes 
thereon.  There  was  no  evidence  touching 
this  matter.  It  was  for  the  defendant  to 
show  Its  entry  for  taxes.  The  defendant  had 
no  right,  on  the  showing  made  by  him  as  to 
this  King  George  grant  to  Richardson,  to 
present  a  case  on  it.  Another  grave  objec- 
tion to  this  Instruction  is  that  it  utterly  ig- 
nores  any  reference  to  the  evid^ce  to  show 
that  possession  under  the  Beckwlth  right  ad- 
verse to  the  Richardson  right  entered  Into 
the  question  Iwfore  the  Jury,  It  told  the 
Jury  that  the  only  thing  that  conld  defeat 
the  old  King  George  grant  was  forfeiture  for 
taxes,  dosing  Its  eyes  to  the  fact  that  It 
might  be  defeated  by  actual  adverse  posses- 
sion. An  instruction  cannot  seize  upon  one 
fact,  or  one  state  of  facts,  and  make  the  case 
turn  flol^  on  them,  keeping  the  Jury  from 
inquiring  Into  other  facts  material  in  the 
case  nnder  the  evidence^  MeCreery  v.  Rail- 
road Co.,  43  W.  Va.  — ,27  S.  B.  327; .  Stiws 
V.  Veic-k,  24  W.  Va.  G06;  Thompson  v.  Doug- 
lass. 85  W.  Va.  844,  13  S.  B.  1015. 

The  court  also  erred  In  giving  defendants' 
instruction  No.  4,  saying  that  If  Elijah  Spen- 
cer rented  and  took  possession  of  the  land  In 
1886,  or  shortly  thereafter,  claiming  the  same 
from  the  bank  of  the  Little  Kanawha  river 
back  to  the  foot  of  the  hill  called  "Ft.  Bore* 
man."  and  Inclosed  and  otherwise  Improved 
the  same,  and  kept  it  Inclosed  for  15  years, 
and  that  he  and  those  under  him  continued 
to  occupy  openly  and  notoriously  the  prem- 
ises, including  the  land  In  controversy,  by 
the  exercise  of  acts  of  ownership,  claiming 
the  same  adversely  for  a  period  of  more  than 
10  years,  then  they  must  find  for  the  de> 
fendants.  This  Instruction,  as  applied  to  this 
case,  was  very  misleading.  There  Is  no  evi- 
dence to  show  that  Spencer  ever  rented  to  or 
from  anybody.  It  was  abstract  in  present- 
ing any  matter  of  rent,  and  was  foreign  to 
the  case.  There  was  no  evidence  tending  to 
show  tliat  Spencer  took  possession  of  It  In 
1S36  or  shortly  thereafter,  l^ere  is  no  evi- 
dence tending  to  show  that  Spencer  otlier- 
wlse  Improved  It.  There  was  possession  by 
Spencer  and  Inclosure  of  land  north  of  an 
alley  there,  which  was  not  the  land  in  con- 
troversy; and  this  instruction  Imports  that 
each  indoeure  upon  that  land,  althoagh  be 
bad  no  Indosore  or  Improvement  on  the  land 
Id  oontroversy,  and  no  paper  title,  would  still 


spread  orer  the  land  In  controversy,  where- 
as be  conld  only  hold  by  actual  imdosure. 
And  then  It  propounds  two  different  periods 
of  limitations,  10  and  16  years,  because  It 
goes  on  to  say,  "And  kept  the  same  Inclosed 
for  a  period  of  15  years,"  and  afterwards 
says,  "And  claimed  the  same  adversely  for 
a  period  of  more  than  10  years  before  the  in- 
stitution of  this  suit"  Now,  which  period 
did  the  court  intend  to  tell  the  Jury  applied, 
—10  or  16  years?  One  Inst^ctlon  must  not' 
be  Inconsistent  with  another.  Much  graver 
is  the  objection  where  It  Is  Inconsistent  with- 
in Itself.  How  can  we  say  whether  the  Jury 
acted  on  the  10-year  or  the  15-year  period? 
We  could  not  say,  under  that  Instruction,  on 
which  the  Jury  acted;  and  an  Instruction  capa- 
ble of  two  constructions,  one  of  which  Is  er- 
roneoQB  and  may  mislead  the  Jury,  should 
not  be  givffli.  Gas  C!o.  v.  Wheeling,  8  W.  Va. 
323,  point  12;  opinion  In  McMedien  v.  Mc- 
Mechen,  17  W.  Va.  703;  Bamett  v.  Lumber 
Co.,  48  W.  Va.  — ^,  27  &  Bl.  209.  Agahi,  ws 
may  say  this  Instruction  Is  Inconslstoit  with 
the  fixed  period  of  10  years  in  the  substitute 
Instruction  for  plaintiff's  No.  1,  and  instruc- 
tions must  not  be  Inconsistent  with  each 
other.  A  bad  one  Is  not  cured  by  a  good  one. 
A  bad  Instruction  should  be  withdrawn.  Mc- 
Kelv^  V.  Railway  Co.,  86  W.  Va.  500,  14  S. 
E.  261.  It  is  bad,  too,  In  not  defining  adverse 
possession,  and  leading  the  Jury  to  say  that 
mere  acts  of  ownership  constitute  adverse 
possession,  without  defining  and  explaining 
to  the  Jury  what  kinds  of  acts  of  ownership, 
and  under  what  drcumstances  they  consti- 
tute adverse 'possession. 

I  cannot  see  that  defendants*  instmctlon 
No.  7  is  bad.  I  do  not  see  that  a  defendant 
who  relies  simply  on  possession  nnder  claim 
of  title,  without  showing  color,  has  to  In  any 
way  parti culaxlee  what  his  claim  of  title  Is. 
so  he  claim  It  In  connection  with  possession. 

The  court  gave,  for  defoidants,  instruction 
No.  8.  that  If  Spencer  acquired  adverse  pos- 
session to  the  premises  shown  in  red  on  the 
plat,  "in  the  manner  defined  in  these  Instruc- 
tions."—that  Is.  for  15  years  prior  to  1891,  or 
10  years  since  1861,— then  his  failure  to  keep 
np  his  fences  after  his  possession  had  so 
ripened  Into  title  will  not  constitute  an  aban- 
donment of  his  right  to  so  much  of  the  land 
as  remained  Indosed,  If  he  continuously  re- 
mained on  the  premises  which  he  had  for- 
merly Inclosed.  Now,  the  red  on  the  plat  In- 
cluded certain  lots  north  of  an  alley  which 
Spencer  unquestionably  Indosed  and  resided 
upon,  and  Included  the  lots  In  controversy 
south  of  that  alley,  which  were  not  Inclosed 
except  in  the  manner  above  stated,  and  thd 
inclosure  of  wbldi  ceased  (with  the  verj 
latest  possible  date,  as  claimed  by  the  de- 
fendants) In  1860.  while  the  possession  of  the 
lots  north  of  the  alley  continued.  This  In- 
struction would  lead  the  Jury  to  say  that  thi 
continued  occupation  of  those  loto  north  of 
the  alley  wonid  extend  to  the  others,  though 
there  was.no  improvement  thereo^i^^^^^ 
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tenot  had  ceased  to  exist,  and  the  Incloeure 
nmr  waa  mdi  aa  to  glre  advene  poeBesslon. 
It  wonld  gtra  the  defendants  the  benefit  of 
the  Indoanre  of  otiier  land,  as  to  the  land 
m  controveray,  and  they  wore  not  entitled  to 
the  benefit  of  the  indosnre  of  nich  other 
lands.  And,  again,  no  Instruction  defined  | 
■drerae  ponesslon,  though  tblB  Instmctlon 
appealed  to.fhem  for  tlw  manner  of  acgoir* 
Ing  adverse  possession.  Then  there  was  no 
evidence  tending  to  show  adverse  possession 
iQ'  actnal  oocnpatlon  for  any  time  after  1861, 
and  the  instruction  was  foreign  to  the  case 
aa  to  that  Tb»  evldoioe  OUriy  presented  no 
such  case,  and  this  instmctlon  fixed  IS  years 
as  the  Umlt  prior  to  1801,  and  It  Is  Inconr 
sistent  with  the  lO-year  limit  fixed  hy  the 
nibstltnte  for  the  pUlntUTs  instmctlon  No. 
1.  And  what  does  It  mean  by  saying,  "If 
he  contlniioasly  remained  on  the  premises 
which  be  had  formerly  Inclosed*'?  There  Is 
not  a  partlde  of  evldoice  to  show  that  Spen^ 
cer,  or  any  one  for  him,  before  this  anlt,  lived 
a  moment  <m  the  land  in  controversy,  or  im- 
proved tt,  or  in  any  wise  renialned  on  It; 
and  hence  we  must  construe  that  language  as 
meant  to  refer  to  other  land  north  of  the  al- 
1^  on  which  ^tenoer  did  remain,  and  which 
was  Inclosed,— different  land  from  the  land 
In  controversyr-^ns  giving  the  defendants 
On  benefit  of  possession  of  that  land,  al- 
though It  was  utterly  vacant,  fmceless, 
honseleea,  and  without  Improvement.  It  Is 
true  that,  after  title  has  become  perfected 
under  tba  statute  of  limitations,  then  mere 
tallnrs  to  ke^  Indosed  Is  Immaterial  for  the 
party  has  good  title  without  further  continu- 
ous possession  until  he  Is  dqirlved  of  It  by 
some  adversary  possession.  He  cannot,  how- 
ever, abandcm  or  discontinue  his  Indosnre 
while  the  statute  is  running  In  his  favor 
until  the  term  fixed  by  It  as  a  bar  shall  have 
fully  elapaed.  Tlie  Instruction'  was  vague  in 
some  <tf  Its  features,  abstract  In  som«v  In- 
consistent with  a  former  Instruction,  and  mis- 
leading. 

Therefore  we  reverse  the  Judgment,  set 
aside  the  verdict,  and  grant  a  new  trial. 


(«  w.  Vs.  xu) 

BUFOBD  V.  ADAIR  st  aL 

(Sn^me  Conrt  of  Appeals  of  West  Vlrghila. 
March  31.  1897.) 

ABAHDonD  Wife— CoNTHOL  of  Sbparate  Estatb 
— Bbtoffbl  bt  Deed— Rr8  Judicata. 

1.  A  married  woman  who  has  been  whollj 
abandoned  by  ber  hosband,  permaneatly  resio- 
iog  in  another  state  or  fomgn  coontty,  nnder 
the  rules  of  the  common  law,  aa  settled  by 
variooB  decisions  of  the  Tarioua  courts  of  the 
United  States,  is  restored  to  all  the  powers  of 
a  feme  sole  as  to  her  separate  propertr.  This 
rule  has  been  extended,  modified,  or  abrogated 
by  the  itatntorr  enactments  of  varions  states. 

2.  By  deed  with  coreaants  of  Keneral  war- 
ranty, an  hdr  apparent  may  estop  lienelf  from 
afterwards  claiming  her  inberltanee.  Such  ca- 
tnopel  extends  to  her  heirs. 

8.  A  person  who  rcUes  upon  an  adjudication 
as  aa  estq^  cannot  dl^te  the  truth  of  the 


material  fact  on  which  snch  sdjadieatfon  li 

predicated. 

4.  A  party  to  a  salt,  who  claims  title  adverse 
to  a  former  adjudication  of  this  court,  to'  which 
he  Is  not  bound,  cannot  rely  on  such  adjudica- 
tion as  an  estoppel  against  partiss  to  snm  far- 
mer snit  An  estoppel,  to  be  Undlng,  must  bt 
mutual. 

5.  The  case  of  Thrasher  t.  Balbu^  14  S.  B. 
232  35  W.  Va.  521,  approved,  but  JWd  not  to 
be  binding  on  the  parties  to  the  present  litiga- 
tion. 

(Sfllabua  by  the  Court) 

Error  to  circuit  court,  Monroe  county. 

Action  by  N.  W.  Buford  against  William 
Adair  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Jos.  W.  Caldwell.  Aloe  F.  Mathewn.  and 
Logan  A  Fatten,  for  plaintiff  In  error.  John 
Osborne  and  h.  J.  WlDlams,  tot  defendants 
In  error. 

lYBNT,  J.  An  ejectment  suit  Instltntod  In 
the  circuit  court  of  Monroe  county  by  N.  W. 
Buford  agahist  WlUlam  Adair  et  al.  resulted 
in  a  Judgment  for  deftiidants.  The  plaintiff 
obtained  a  writ  of  error.  The  facts  are  as 
follows:  Danld  Stonor,  deceased,  aa  the  12Qi 
day  of  March,  18ft6*  executed  a  deed  to  Wil- 
liam Nosslnger,  trustee,  conveying  personal 
and  real  eetate  as  recited  In  the  deed,  'to 
have  and  to  hold  the  said  tract  or  pared  <tf 
land,  and  the  slaves,  bonds  and  debts  and  pe^ 
sonal  property  to  him  the  said  William  Noss- 
lnger his  heirs  or  agents  by  him  ai^Inted 
for  the  purposes  following.  That  Is  to  say 
in  T^ust  for  the  said  MatUda  Stontf  and  be 
the  B»Id  William  Nosslnger  win  St  ehall  per 
mlt  the  said  MatUda  Stoner  during  her  life 
to  receive  and  take  all  the  Issues  rents  hires, 
profits,  and  interest  of  the  said  properly, 
debts,  bonds  moneys,  slaves  lands,  stock,  A 
apply  &  do  with  as  she  may  think  proper  and 
the  said  WUUam  Nosslnger  will  permit  the 
said  Matilda  &  the  right  is  hereby  given  bet 
to  dispose  of  the  aforesaid  property  tfj  win 
and  give  such  portion  thereof  aa  she  msy 
think  proper  to  the  said  Danid  Stoner  or  the 
children  which  they  now  have  or  any  which 
they  may  hereafter  have  in  case  the  said  Ma- 
tilda Sttmer  should  survive  her  husband  and 
all  erf  her  chlldran.  She  can  dispose  of  all  <^ 
the  estate  as  she  may  think  pnqwr.  R  Is 
further  understood  that  if  any  of  the  OiUdrea 
of  the  said  Daniel  ft  Matilda,  or  any  which 
tbey  may  hereafter  have,  shall  marry  or  a^ 
rive  of  age,  that  Uie  said  WllUam  Nos^ugtf 
shall  give  to  such  child,  or  children  such  pstt 
of  the  property  aforesaid  as  the  said  Matilda 
shall  direct  And  It  la  furOker  understood, 
that  It  at  any  time  the  said  WlUlam  Nose- 
inger  should  remove  from  this  county  or  if 
the  said  Matilda  dioold  wish  to  have  another 
Trustee  appointed  In  his  stead;  the  said  WO- 
Uam  Nosslnger  ahall  appoint  such  Trustee  as 
the  said  Matilda  ahaU  deabe  ft  be  the  said 
WlUlam  Nosslngra  dull  have  no  further  pow- 
er to  act  as  Trustee  of  this  Deed,  ft  tt  Is  fm^ 
ther  understood,  that  the  said  William  Noss- 
faiger  or  such  Tru^  "^^^^^(^ 
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potnted  ts  beteb/  fully  authorized  A  empow- 
ered to  receive,  recover  &  collect  by  all  law- 
ful means  all  the  property  &  effects  whether 
real  or  personal,  debta  or  moneys  t>elonglng 
or  owing  to  the  said  Daniel  Stoner  to  be  ap- 
idled  u  aboT»  directed."  Af  towards,  by  snc- 
cesBiTe  conveyances,  said  Daniel  Stoner  be- 
came the  trustee.  In  lien  of  William  Noss- 
Inger.  Daniel  and  Matilda  Stoner  had  two 
children.— Locy  J.,  who  became  the  wife  of 
L.  O.  Thrasher,  and  Letltia  S.,  who  Inter- 
taiarcfed  vrlth  one  Buford.  by  whom  she  had 
two  eom,  the  plaintiff  being  one  of  them,  who 
claims  to  hold  by  purchase  his  brother's  In- 
terest in  the  subject-matter  In  controversy. 
On  the  30th  day  of  May,  1863,  Daniel  Stoner, 
Matilda,  his  wife,  and  Letltia  S.  Bnford  exe- 
cuted a  deed  conveying  the  tract  of  land,  one- 
half  of  which  Is  h^  In  controversy,  to  Leroy 
C  Thrasher,  husband  of  Lucy  J,  Thrasher, 
In  consideration  of  $5,600,  f 1,000  of  which  the 
grantee  was  allowed  to  retain  for  the  beneflt 
of  his  wife.  He  paid  the  r^dne  of  the  pur- 
chase money  to  the  grantors,  except  |1,300, 
for  which  latter  sum  the  land  was  afterwards 
decreed  to  be  sold,  and  was  purchased  by  the 
parties  under  whom  the  defendants  claim; 
the  balance  of  the  purchase  money  being  re- 
ceived from  such  sale,  and  paid  to  the  orlg- 
tnal  grantors.  Matilda  Stoner  died  after  Letl- 
tia S.  Bnford.  leavtog  a  will  executed  by  her 
In  the  year  U82,  before  the  death  of  letltia 
8.  Buford,  by  which  she  devised  ^e  whole 
ctf  said  land  to  Lucy  O.  Thrasher.  She  In- 
stituted an  ejectment  salt  against  the  pm*- 
cbasers  of  said  land  for  tiie  posaesslw  there- 
of, and  this  conrt  held  that  the  will  of  Ma- 
tilda Stoner  was  void,  upon  the  supposition 
that  Mrs.  Boford  was  alive  at  the  time  of 
the  death  of  her  mother,  and  tliat,  the  ap- 
polntment,  not  having  been  legally  executed, 
the  land  descended  one-half  to  Mis.  Thrasher 
and  one-half  to  Mrs.  Buford,  and  adjudged 
the  one-half  of  the  land  then  la  controversy 
to  Mrs.  Thrasher.  The  plaintiff  faer^  seeks 
to  recorer  the  other  half  of  said  land,  as  hav- 
ing descended  to  Mrs.  Bnford,  or,  as  eHie  was 
dead  at  the  date  of  tba  death  of  Mrs.  Stoner, 
to  her  hebn,  of  whom  the  plaintiff  Is  the  sole 
i^^eaentattve.  The  defmdants,  clalmli^  tl- 
tte  under  tbe  decree  of  the  coart  afbremen- 
tioned,  and  ondor  Bfirs.  TArasbo',  IniriBt  that 
the  power  of  appohitment  vested  tat  TiSia. 
Stoner  was  propoly  execnted,  and  that  the 
plaintiff  has  no  tntmst  In  the  land  claimed. 
Mrs.  Thrasher's  deposition  was  taken,  and 
dw  tostifled  on  cross-examination  by  the 
plaintiff  that  Mrs.  Buford  and  her  children 
received  between  *18,00O  and  $4,000  of  tiie 
proceeds  of  the  sale  of  the  land"  made  to  ber 
husband  by  the  Stoners  and  Letltia  Bnford; 
that  the  money  was  collected  from  such  sale 
bf  her  fiitber,  from  her  husband,  and  Inveat- 
cd  Id  bod  Id  Wythe  county,  Va.,  for  the  bene- 
flt of  ths  two  children  of  Mrs.  Bnford.  H. 
D.  CL  Bnford,  one  of  the  children  at  Mrs.  Bn- 
toTd,  and  who  made  a  deed  .to  the  plaintiff 
for  Us  interest  In  this  controversy,  with  cove- 


nants of  general  warranty,  and  who  ts  there- 
by Interested  In  the  result  of  this  suit.  Is 
his  testimony  nndertook  to  contradict  Mra. 
Thrasher  as  to  this  evidence  bironght  oat  on 
cross-examination.  He  Is  Incompetent  to  tes- 
tify as  to  any  transacticou  or  communications 
had  with  the  parties  deceased,  under  whom 
defendants  dalm  title,  and  otherwise  as  to 
such  transactions  his  evidence  Is  mere  hear- 
say. 

The  first  matter  of  inquiry  that  saggesto 
Itself  is  as  to  the  effect  of  the  deed  of  Dan- 
iel Stoner,  Matilda  Stoner,  and  Letltia  B. 
Buford  to  Lb  a  Olirasher.  Daniel  Stoner 
was  the  trustee  holding  the  legal  title  to 
the  proper^  in  controversy.  Besides,  he 
waa  entttied  to  an  intvest  by  way  of  ap- 
pointment; and  nnder  the  tnut,  if  so  di- 
rected by  Matilda  Stoner.  their  daughters 
being  of  age  and  married,  he  had  the  right 
to  convey  the  proper^  to  dther  of  them. 
Under  such  clrcnmstances,  the  trustee  and 
the  beneflclariea,  with  the  exception  of  Mrs. 
Thrasher,  anlto  In  etaanglng  the  character  of 
the  trost  estate  from  realty  into  a  personal 
fond  of  $6,D00,  $1,000  whereof  Is  donated  to 
Mrs.  Thrasher,  while  the  remaining  $4,500. 
goes  into  the  hands  of  the  trostee  and  bene- 
ficiary grantee,  Mrs.  Stoner,  who  together 
have  the  fall  power  of  disposal  thereof  to 
one  or  both  of  these  adult  married  daugh- 
ters. Where  trustees  convert  a  trust  prop- 
erty, the  adult  cestui  que  trust  has  a  right 
to  confirm  the  conversion,  and  accept  the 
fund  in  Its  converted  form,  or  repudiate  It 
and  take  the  original  property.  But  he  can- 
not do  both.  He  must  make  an  election. 
And  his  acceptance  of  the  property  In  a  con- 
verted form  estops  him  from  afterwards  de- 
manding the  original  property.  While  the 
deed  might  be  void  as  a  conveyance.  It  Is  an 
evidential  fact  showing  her  acquiescence  In 
the  transformation  of  the  trust  property, 
which,  taken  In  connection  with  the  evidence 
that  she  received  a  greater  benefit  from  the 
transformed  property  than  she  was  entiUed 
to  in  the  original,  estops  those  claiming  un- 
der her  from  a  recovery  of  the  original  prop- 
er^. In  other  words,  during  her  adult  age 
and  marriage,  the  trustee,  by  direction  of 
Mrs.  Stoner,  in  whom  was  lodged  the  power 
by  the  terms  of  the  trust.  Instead  of  giving 
Mrs.  Buford  the  land,  or  a  part  thereof,  as 
he  was  authorized  to  do  by  the  instru- 
ment creating  the  trust,  with  her  written 
asseut  and  approval,  sold  the  trust  property, 
and  Invested  for  her  ben^t  the  proceeds 
thereof.  Now,  bavli^  gotten  these  pro- 
ceeds, her  children,  on  pare  legal  technicali- 
ties, want  also  the  original  property.  They 
Insist,  because  this  court,  in  the  case  oC 
Thrasher  v.  Ballard,  above,  held,  as  the 
facto  were  th«i  presented,  the  will  of  Mrs. 
Stoner  Invalid  to  pass  the  titie  to  the  prop- 
erty, and  that  it  descended  to  Mrs.  Ttarasher 
and  Mrs.  Baford  In  moieties,  that  this  det^ 
mlnation  is  res  adjodlcata.   In  that  cue  i 
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tbe  court  011I7  held  that  Mrs.  Thrasher  was 
not  entitled  to  tbe  Bnford  moiety^  bat  did 
not  nndertake.  to  determine  Mn.  Boford's 
rights  She  was  dead,  and  her  heirs  were 
not  parties  to  the  snlt;  and  It  was  not  a 
binding  adjudication  as  to  them,  and  there- 
fore conld  not  be  aB  to  the  defendants,  who 
In  part  claim  throngb  her  deed. 

Tbe  validity  of  her  deed,  however,  Is  ques- 
tioned. It  is  shown  In  evidence  that  her  hus- 
band deserted  her  hi  1859,  and  never  lived 
with  her  afterwards.  At  the  time  of  the  ex- 
ecution of  the  deed  she  was  livins  In  \^he 
county,  V&.,  while  he  lived  In  Uissourl, 
wbere  he  remarried,— whether  with  or  with- 
out a  divorce  Is  not  known,  although  the 
witness  did  not  know  of  a  divorce.  Mrs. 
Buford,  learning  of  his  remarriage,  also  re- 
married. "At  the  coquuon  law,  if  the  hus- 
bsiid  hod  abjured  the  realm,  or  was  an 
alien  residing  continuously  abroad,  these 
circumstances  invested  the  wife  with  the 
protection  and  powos  Incident  to  a  feme 
sole."  And  the  same  rule  has  been  extend- 
ed and  applied  when  the  husband  resided 
without  the  state  of  the  wife's  residence,  he 
having  deserted  her.  Abbot  v.  Bayley,  6 
Pick.  89;  Gregory  v.  Pierce,  4  Mete.  (Mass.) 
478;  Rose  v.  Bates,  12  Mo.  SO;  Oallaher  v. 
Delargy,  57  Ho.  29;  Rhea  v.  Rhenner,  1  Pet. 
105;  Gregory  v.  Paul,  15  Mass.  31;  Com- 
irafl  V.  Hoyt,  7  Conn.  427;  Arthur  v.  Broad- 
nax,  S  Ala.  567;  Roland  v.  Logan,  18  Ala. 
307.  In  Starrett  v.  Wynn,  17  Serg.  &  R. 
130,  the  rule  of  the  common  law  is  stated  to 
be  that  "If  a  bueband  deserts  his  wife,  and 
ceases  to  perform  his  marital  duties,  the 
acquisitions  of  property  made  by  the  wife 
during  such  desertion  are  separate  property, 
and  that  she  may  dispose  of  such  property 
by  will  or  otherwise."  See,  also,  Love  v. 
Moynehan,  16  ni,  277.  It  being  simply  just 
to  the  wife  that,  her  husband  having  desert- 
ed her,  and  gone  beyond  the  limits  of  the 
state,  with  no  intention  of  returning,  she, 
being  thus  deprived  of  her  marital  rights, 
should  be  allowed  to  manage  and  dispose  of 
her  property  as  though  she  were  a  feme 
sole;  otherwise  her  propoty  would  be  indef- 
initely tied  up,  without  benefit  to  herself  or 
others.  In  some  states,  because  the  statute 
BO  provides,  a  married  woman  separated 
from  her  husband  cannot  make  a  good  deed 
for  her  real  estate,  for  the  reason  that  her 
husband  does  not  Join  with  her.  Beckman 
V.  Stanley,  8  Nev.  267;  Maclay  v.  Love, 
OaL  867;  Leonard  v.  Townsend,  28  CaL  446. 
The  common  law,  however,  was  In  full  force 
In  this  state  at  the  time  of  Mrs.  Buford's 
conveyance,  and  the  statute  law  In  no  wise 
affected  It,  except  to  provide  the  effect  of  a 
married  woman's  deed  wheo  properly  ac- 
knowledged; and,  when  the  so^lled  "Mar- 
ried Woman's  Law"  was  adopted  Into  the 
Code  of  1868,  special  provision  was  made 
therein  for  the  conveyance  of  a  wife's  prop- 
erty when  llTlng  separato  and  apart  from 


her  husband.  Mrs.  Buford  executed  the 
deed  as  though  she  were  a  feme  sole.  Her 
only  Interrat  affected  thereby  was  a  remote^ 
contingent  right,  which  could  be  released  or 
conveyed  by  deed,  under  section  Bk  &  116, 
Gode  Va.  And,  whether  sufficient  as  a  con- 
veyance or  not,  it  would  operate  as  an  es- 
toppel In  favor  of  a  purchaser  in  good  faith. 
fnUy  complying  with  the  terms  of  purchase. 
If  good  enough  to  give  her  the  benefit  of 
the  purchase  money  without  restitution.  It . 
should  be  regarded  as  good  enough  to  bar 
her  heirs  Arom  questioning  the  l^^ty  of 
the  appointment  afterwards  made  by  Mrs, 
Stoner.  who  undoubtedly  made  it  believing 
at  the  time  that  Mrs.  Buford  had  already  re- 
ceived full  consideration  for,  and  parted 
with,  an  her  Interest  in  such  ^polntment 
In  the  case  of  Bosent^al  v.  Mayhugh,  33 
Ohio  St  15S,  it  was  held  that  a  deed  mode 
by  a  deserted  wife  and  her  children.  In  the 
absence  of  the  husband,  for  his  property, 
was  sufficient  to  bar  the  wife's  dower  in 
said  property,  which  was  afterwards  recov- 
ered by  the  returned  huaband,  and  of  whidi 
he  died  setsed.  And  In  the  case  of  Hart  v. 
Gregg,  82  Ohio  St  602,  It  was  held  that  a 
general  warranty  deed  made  by  an  heir  ap- 
parent for  his  expectancy,  while  void  as  a 
conveyance,  as  being  for  a  mere  possibility 
not  coupled  with  an  Interest  would  act  as 
an  estoppel  In  favor  of  a  purchaser  for  value 
In  possession.  Being  binding  as  to  Mrs. 
Buford,  it  would  be  binding  as  to  ha*  heirs, 
as  though  it  were  an  advancement  made. 
Coffman  v.  OofTman,  41  W.  Va.  8.  28  S.  E. 
S23. 

But  the  plaintiff  does  not  claim  as  on  belr 
of  Mrs.  Buford,  but  as  heir  of  Matilda 
Stoner,  Insisting  ttiat  Mrs.  Buford  died  be- 
fore Mrs.  Stoner,  and  yet  he  pleads  the  de- 
cision in  the  case  of  Thrasher  v.  Ballard  as 
res  adjndlcata.  That  decision  was  reached 
at  the  Instance  of  those  dalming  under  Mrs. 
Buford,  on  the  theory  that  she  was  alive  at 
the  date  of  the  death  of  Mrs.  Stoner,  and 
that  for  this  reason  alone  she  was  equally  In- 
terested in  the  appointment  The  plaintiff 
now  insists  that  the  adjudication  of  the  court 
Is  res  adjudlcata,  but  not  as  to  the  facto  on 
which  it  Is  founded,  and  that  he  Is  entitled 
to  the  benefit  thereof,  but  has  a  right  to  show 
that  the  main  fact  on. which  it  Is  predicated 
was  untrue,  and  that  for  this  reason  be  Is 
entitled  to  the  controverted  property  by  virtue 
of  the  adjudication,  yet  in  opposition  to  sucb 
fact  In  other  words,  he  has  the  right  to 
assert  that  Mrs.  Buford  was  dead  at  tbe  time 
of  an  adjudication  In  her  favor,  and  that  the 
determination  was  void  as  to  her,,  but  oper- 
ated in  favor  of  plaintiff's  title  derived  from 
another  source,  and  that,  while  defendants 
are  stopped  by  the  adjudication,  plaintiff  Is 
not  only  In  so  far  as  It  suits  him.  The  plain- 
tiff. In  relying  on  this  estoppel,  is  also  estop- 
ped from  asserting  any  facts  to  the  contrary 
of  that  on  which  it  la  founded.   He  is  thus 
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estopped  fran  denying  that  Mn.  Bnfort  was 
alive  at  tbe  death  of  Mrs.  Stoner.  Hence, 
If  be  relies  on  the  death  of  Mrs.  Bof  ord  be- 
fore Hra.  Ston^ ,  he  cannot  rely  on  the  adju- 
dication made  on  a  contrary  showing  as  rea 
adjndlcata.  This,  then,  would  leave  tbe  ques- 
tion open,  as  between  the  parties  to  this  suit, 
as  to  whether  the  will  of  Mrs.  Stoner  Is  void. 
Tbe  former  adverse  decision  was  based  on 
the  apparent  facts  which  are  now  made  to 
appear  plainly  and  admittedly  to  tbe  con- 
trary: (1)  Mrs.  Stoner'8  death  before  Mrs. 
Buford's;  (2)  Birs.  Buford's  residence  with 
her  husband  at  tbe  time  sbe  joined  In  tbe 
deed  to  L.  O.  Thrasher;  ^)  that  she  had  re- 
ceived no  portion  of  the  property  In  tbe  trust; 
(4)  that  the  appointment  was  made  without 
her  knowledge  or  consent  If  Mrs.  Buford 
was  aware  of  the  appointment,  and  assented 
thereto,  and  received  her  just  portion  of  the 
property,  it  does  not  matter  when  tbe  appoint- 
ment Is  held  to  have  been  consummated,— 
whether  at  tbe  date  of  the  will,  or  at  the 
death  of  Mrs.  Stoner,  although  the  latter 
must  be  conceded  to  be  the  proper  legal  time. 
It  Is  plain  to  be  seen  that,  when  Mr.  and  Mrs. 
Stoner  and  Mrs.  Buford  joined  in  the  deed  to 
L.  C.  Thrasber,  their  object  was  to  carry  out 
that  portion  of  the  trust  which  provided,  "If 
any  of  the  children  of  the  said  Daniel  and 
Matilda,  or  any  which  they  may  hereafter 
have,  shall  marry  or  arrive  at  age,  that  tbe 
said  WUllam  Nosslnger  shall  give  to  such 
child  or  children  such  part  of  the  property 
aforesaid  as  the  said  Matilda  shall  direct" 
Tbe  property  was  more  than  she  wanted  to 
give  to  either  or  both  the  children.  That 
they  might  give  a  portion  to  each,  they  sold 
R  for  a  fair  consideration  to  L.  O.  Thrasher, 
husband  of  Mrs.  Thrasher,  and  permitted  him 
to  retain  fl,000  as  the  portion  Of  his  wife, 
and  out  of  the  residue  of  tbe  purchase  money 
provided  Mrs.  Buford  a  portion.  But,  Thrash- 
er falling,  tbe  land  was  sold  to  pay  the  un- 
paid balance  of  the  purchase  money,  and 
thus  Mrs.  Thrasher  was  deprived  of  her  por- 
tion; and  she  not  having  joined  In  the  deed, 
and  not  being  bound  thereby  In  any  way 
shown  in  the  record,  Mrs.  Stouer  executed 
tbe  appointment  by  wHl,  thus  securing  to  her 
sncb  rights  as  sbe  might  have  In  the  land  by 
reason  of  not  uniting  In  and  being  bound  by 
tbe  deed,  which  afterwards,  owing  to  the  pe- 
culiar phase  the  facts  assumed,  was  adjudi- 
cated to  be  a  one-half  undivided  interest  by 
Inheritance.  From  these  circumstances  It 
Is  dear  that  Mrs.  Buford,  having  received 
her  portion,  was  aware  of  and  assented  to 
tbe  appointment  made  by  Mrs.  Stoner;  and 
this  is  made  plainer  from  tbe  appearance  of 
tbe  names  of  H.  D.  0.  Buford  ^d  N.  W.  Bu- 
ford as  witnesses  to  Mrs.  Stoner'8  will,  who 
are  now  claiming  tbe  land  in  this  suit  as  the 
•ona  of  Mrs.  Bnford  and  the  heirs  of  Mrs. 
Stoner.  Mrs.  Bnford  was  not  a  forgotten 
child,  and  hence  sbe  could  not  complain  of 
this  appointment  made  to  Mrs.  Thrasher  as 
Invalid  If  she  won  living.   Much  less  can  her 


sons,  since  their  mother  died  before  It  became 
effectlTe.  Tha  judgment  Is  therefore  af- 
firmed. 


m  vr.  vi.  mi 
JABBSLEi  T.  VnmtOB.  tt  aL 

(Snpzeme  Court  of  Appeals  of  West  '^r^nta. 

April  Zi,  1897.) 

UowBH— RsLEias. 

1.  PtAnt  1  of  syllabus.  Smith  v.  Yoke,  27  W. 
Va.  6S9,  approved. 

2.  Dower  can  only  be  released  by  writing  un- 
der seal  and  acknowledged. 

8.  It  is  error  to  decree  a  specific  sum  in  lieu 
of  dower  without  the  assent  of  all  tbe  parties 
interested. 

4.  Point  8  of  syDabus,  State  v.  Low^  21  W. 
Va.  TS2,  approved. 
(Syllabus  by  the  Gonrt) 

Appeal  fmm  drciilt  oonrt,  Balel^  emmfy. 

BlU  by  Francn  Jarr^  against  O.  D.  French 
and  others  for  an  assignment  of  dower,  or  a 
gross  sum  In  lien  of  Aower.  From  a  jndg- 
m&Lt  fbr  complainant,  defendants  appeaL 
Reversed. 

Johnston  &  Hale,  for  appellants.    Farley  & 
Thompson  and  W.  EL  CAillton,  for  app^ee. 

McWHORTHR,  J.  Augustus  Pack,  of 
Boone  county,  died  hi  November,  1884.  seised 
of  various  tracts  of  land  In  Boone,  Ralelgb, 
and  other  counties  of  tills  state,  In  which  his 
widow,  Frances  Pack,  who  has  since  inter- 
married with  Leftwlcb  Jarrell,  was  entitled 
to  dower.  Pack  was  largely  involved  In 
debt  Prior  to  his  death,  J.  P.  Underwood's 
executor  instituted  a  suit  in  Raleigh  county 
circuit  court  to  subject  the  lands  of  said  Pack 
In  said  county  to  the  payment  of  the  liens 
thereon;  said  lands  consisting  of  two  tracts 
of  5,006  and  24  acres,  respectively.  Said 
lands  were  sold  under  decree  in  said  cause 
prior  to  Pack's  death,  at  which  sale  0.  D. 
French,  together  with  J.  M.  French  and  Q.  W. 
Easley,  became  tbe  purchasers.  The  widow, 
Frances  Pack,  by  J.  M.  French,  her  counsel, 
flled  her  bill  In  Boone  county,  asking  that 
her  dower  In  all  the  lands  of  said  Pack  be  as- 
signed to  her  in  tbe  home  lands  In  Boone 
county.  She  afterwards  filed  a  petition  in 
said  Raleigh  county  suit,  asking  that  her 
dower  be  set  apart  in  said  Ralelgb  lands. 
On  the  27tb  day  of  October,  1885,  the  Raleigh 
suit  came  on  again  to  be  further  beard,  when 
J.  M.  'French,  one  of  the  purchasers  of  the 
Ralelgb  lands,  appeared  for  her,  having  in- 
serted In  said  decree  tbe  following  clause: 
"And  It  being  admitted  in  open  court  by  her 
counsel  that  Frances  Pack,  the  widow  of 
Augustus  Pack,  before  filing  her  petition  In 
this  cause  flled  her  original  bill  In  tbe  circuit 
court  of  Boone  county  for  the  purpose  of  as- 
serting her  right  to  dower  in  the  estate  of  tbe 
said  Augustus  Pack,  It  Is  adjudged,  ordered, 
and  decreed  that  the  petition  filed  by  her  in 
this  cause  at  the  July  term,  18S5,  be  stricken 
from  the  docket."  At  the  July  term,  1891, 
of  tbe  Boone  county  circuit  conrta  decree 
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waa  entered  In  aereral  chancery  suits  IetoIt* 
tog  Uie  estate  of  aald  Pack,  Including  the  wid- 
ow's suit  for  dower,  which  were  heard  to- 
gether; and  the  said  widow  was  allowed 
dower  In  all  the  lands  which  had  been  sold 
In  Bald  snlta,  which  seems  to  hare  Included 
ell  the  lands  of  which  Pack  died  seised,  ex- 
cept the  Raleigh  lands,  and  a  large  tract  of 
14,500  acres  which  had  been  sold  In  proceed- 
ings In  the  United  States  district  court,  and 
also  a  tract  of  1,900  acres  which  had  been 
sold  for  the  sum  of  $6,000  under  a  deed  of 
trust  In  which  the  widow  had  Joined,  there- 
by releasing  her  dower  in  said  tract  De- 
cember 4, 1891,  plalutur,  Frances  Jarrell,  filed 
her  bill  In  the  circuit  court  of  Raleigh  county, 
setting  up  her  dower  In  the  two  tracto  sold 
to  G.  D.  and  J.  M.  French  and  Easley.  Al- 
leging the  sale  of  the  same  under  the  decree 
in  said  Underwood  case  to  the  said  Frenches 
and  Easley,  and  a  conveyance  since  by  them 
to  the  defendant  J.  N.  Valley,  and  a  farther 
ctHiTeyance  by  said  Valley  to  the  defendants 
Rowlands  and  Shultz,  and  exhibiting  the  sev- 
eral deeds  of  conTeyance  to  these  parties. 
And  alleging  that  the  sale  was  made  under 
the  decree  to  satls^  sundry  Judgments 
against  Pack,  which  were  liens  upon  the 
land,  but  that  the  later  conreyances  to 
French  and  others  do  not  preclude  her  from 
clalmli^,  or  bar  her  right  of,  Aower  ta  aald 
lands,  to  which  she  Is  entitled;  that  she  la 
entitled  to  dower  In  kind  In  said  real  estate, 
but,  as  the  lands  were  sold  under  decree  of 
drcult  court,  the  said  French,  or  those  claim- 
ing under  h£m,  may  pay  her,  during  her  life, 
lawfid  Interest  <m  one-third  of  the  value  of 
aald  lands  at  the  Ume  of  the  sale,  which  was 
at  least  912,00(^  or  pay  to  her  the  gross  sum 
In  Ilea  thweof,  to  be  computed  on  the  prin- 
ciple laid  down  In  chapter  66  of  the  Oode  of 
Wert  Virginia;  Qiat  she  was,  at  the  time  of 
the  death  of  her  hnaband,  49  years  old,  and 
tbat  she  alnce  Intermarried  wltli  Leftwlch 
Jarrell;  Uiat  aald  Underwood  suit  waa 
brought  In  Mr.  Pack's  lifetime,  and  the  other 
oedltors  <Kf  Pack  were  teought  In,  and  It  waa 
proceeded  with  as  a  creditors'  salt  against 
aald  real  estate;  that  at  the  July  term,  188S, 
ahe  filed  a  petition  in  said  Underwood  cause, 
praying  dower  to  be  aarigned  to  her  and 
computed  and  allowed  to  her;  and  that  after 
aald  petition  had  been  fll^  on  the  27tb  day 
of  October,  188B,  the  same  was  stricken  fi-om 
the  do<^et,  as  above  stated,  and  this  was  all 
that  waa  ever  done  In  siUd  suit,  or  any  other 
suit  or  proceeding,  in  regard  to  the  dower  of 
plaintiff  In  aald  real  estate.  Further  alleging 
that  afterwards,  In  the  drcult  conrt  of  Boone 
county,  her  aald  or^^nal  bUl  for  dower  In  the 
estate  of  A.  Pack  was  beard,  together  with 
other  credlbnS*  anlts  jiendlng  In  said  circuit 
court  of  Boone  connty,  and  In  said  causes  so 
beard  together  a  report  waa  made  by  Oom- 
mlaaloner  William  Thompson  allowing  aald 
petitioner  dower  In  said  real  estate  In  Balelgh 
county,  but  upon  exception  being  filed  to  said 
r^jxnt  the  court  held  and  decreed  that  plaintiff 


waa  not  entlUed  to  dower  In  the  lands  men- 
tioned In  Raleigh  county,  to  be  as^gned  out 
of  the  lands  in  Boone  connty,  or  to  be  charged 
against  the  fund  arising  out  of  the  lands  Id 
Boone  county,  sold  under  decrees  In  said  con- 
BoUdated  causes  In  Boone  county.  And  al- 
leging that  said  statement  In  said  decree  of 
October  27,  1S85,  did  not  and  does  not  adju- 
dicate or  setUe  her  rights  In  the  premises,  or 
does  not  bar  her  In  any  way  from  dower  In 
said  real  estate  sold  said  French,  and  that 
she  la  still  entitied  to  dower  as  before  stated. 
And  praying  that  the  parties  named  In  tho 
caption  of  the  bill  be  made  defendants  In  the 
suit,  and  required  to  answer  the  same,  and 
hex  dower  In  said  lands  be  assigned  to  her, 
or  that  said  French,  or  those  claiming  under 
him  said  tracts  of  land,  and  In  possessiOD 
thereof,  be  required  to  pay  her,  during  her 
life,  lawful  Interest  on  one-third  of  the  value 
of  said  lands  at  the  time  of  sale,  or  pay  her 
a  gross  sum  In  lieu  of  dower,  to  be  computed 
on  principles  laid  down  In  chapter  65  of  the 
Code  of  Wert  '^Hrglnla,  and  praying  for  gen- 
eral relief. 

J.  N.  Valley  filed  his  answer  to  the  MU,  ad- 
mitting his  Intwest  In  the  lands  purchased 
at  said  sale,  by  a  subsequent  purchase;  al- 
le^ng  that  1^  reason  of  plalntifTs  having  dis- 
missed her  petition  October  27, 1885,  she  was 
estopped  from  claiming  dower  In  said  lands, 
especially  alnce  they  Jiad  passed  to  the  hands 
of  Innocent  purchaaers,  but  that.  If  the  court 
should  be  of  opinion  that  ahe  la  entitled  to 
dower,  they  be  allowed  to  pay  out  of  the 
purchase  money  stUI  due  from  them  the 
amount  ot  computation  of  dower.  Defend- 
anta  J.  H.  and  S.  C  Bowland  filed  their  an- 
swer, doiylng  the  right  of  plaintiff  to  have 
her  dower,  If  she  has  any  In  the  lands  sought 
to  be  (duuged,  laid  ofT  In  kind,  and  claiming 
that  they  and  their  co-defendants  have  the 
right  to  pay  her  a  sum  In  gross  in  Ilea  cC 
dower.  If  the  court  Shoold  hold  that  she  la 
entitled  to  dower  In  the  lands,  under  ^ 
facts  and  allegations  set  out  In  the  answer 
of  J.  N.  Valley.  J.  M.  French  filed  his  de- 
murrer and  answer,  alleging  that  plalntlfl  is 
not  entitied  to  diUm  dower  In  aald  land,  for 
the  reason  that  aald  Augustus  "Paxtk  had  a 
postnuptial  contract  with  the  said  Frances  by 
which  she  was  to  have  certain  personal  j/cap- 
erty  and  live  stock,  and  Its  increase,  as  a 
marriage  settlement  made  by  said  Augustas 
Pack  upon  the  aald  Frances,  and  she,  in 
consideration  of  said  settlement,  waa  to  have 
no  claim  of  dower,  or  Interest  of  any  kind, 
In  said  Augustus  Pack's  real  estate,  which 
contract  was  in  writing,  and,  Frances  claimed, 
waa  burned  whoi  ^e  houae  (tf  Augnatoi 
Pack  waa  burned,  aome  time  before  Pack 
died;  and  alleging  that  Frances  had  set  up 
said  emtract  In  a  anlt  brought  by  her  In  the 
circuit  court  of  Boone  county  agalnrt  WII- 
llun  Hopkins,  administrator  of  A.  Pa<^  wlko 
had  taken  possession  of  the  said  personal 
prop^ty  and  sold  a  lance  part  thereof,  and 
recovwed  the  value  of  said  property  from 
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aald  Hopklna,  and  setting  op  the  said  poet- 
nuptial  contract  between  ha  and  said  Pack 
as  a  tmr  to  lier  rli^t  ot  xecoTery  In  tbto  salt, 
and  aTBRfng  hie  abOltr  to  prove. tbe  umeL 
Avezxlng  farther  that  she  was  estopped  hj  a 
former  adjudication  of  her  petition  in  the 
Raleigh  ooort  Alleging  his  authority  for 
having  the  petition  dismissed,  and  that  she 
had  anthorbMd  blm  to  brhig  her  suit  In 
Boone  conntr  to  hare  dower  assigned  ber  In 
aU  the  lands  ot  VaA;  that  she  had  directed 
him  to  have  the  salt  brought  In  the  cbrcnlt 
court  of  Bslelgh  connty  by  Ohllton  dismissed, 
and  to  go  on  with  the  suit  In  Boone  conn^, 
and  have  h«r  dower  consolidated  and  laid  off 
oat  of  the  home  place  In  Boone  connty*  and 
by  her  direction,  as- her  counsel,  be  had  made 
a  full  statemuit  of  the  facts  to  the  Jndge  of 
the  drcnlt  conrt  of  Balelgb  connly  In  open 
court  ud  the  court  directed  the  salt  brought 
by  said  CSillton  dlnnlssed,  and  claiming  that 
she,  having  made  ber  election  to  take  bn 
whole  dower  In  the  Boone  lands,  was  estop- 
ped from  prosecuting  this  suit 

At  the  June  rules,  1883.  pbilntlir  Bled  her 
amended  and  supplemental  bill,  alleging,  in 
addition  to  the  allegatlcms  of  the  original  bill, 
that  she  bad  never  been  assigned,  or  In  any 
way  received,  dower  in  the  Baleigh  county 
lands;  that  J.  M.  French  had  been  lier  hus- 
band's attorney  for  a  considerable  time  prior 
to  bis  death,  and  ma  retained  by  him  as  his 
legal  adviser,  and  acted  In  nearly  If  not  all 
of  the  numerous  suits  Iffought  by  her  htis- 
band,  ss  wdl  as  acted  for  him  in  suits 
twougfat  agahist  him;  Out  being  cognizant  ot 
an  of  ttie  facts,  and  at  the  Intimate  acQUSlnt- 
ance  of  the  Ba!d  defendant  James  M.  French 
with  all  the  bnslness  of  her  late  husband, 
even  to  its  minutest  details,  and  relying  upon 
bis  tategcttj  and  abUlty  as  an  attorney  at 
law,  she  employed  him  to  take  whatever 
etepa  were  necessary  to  protect  her  interests 
and  recover  her  rij^ts  in  the  estate  left  hf 
her  late  husband;  that  a  suit  was  Instituted 
In  Boons  county  and  decree  had  therein  as 
alleged  In  the  original  bill;  that  a  petition 
was  also  filed  In  the  salt  of  Underwood's  ex- 
ecutor against  Pack  and  others  hi  the  drcatt 
conrt  of  Baleigb  county,  asking  that  her 
doww  be  assigned  in  the  Raleigh  coonty 
lands;  that  defendant  Frendi  was  employed 
by  her  to  file  said  petition  and  bring  said  suit 
In  Boone  county,  and  she  relied  iqwn  him,  as 
attorney,  to  attend  to  her  interests,  and, 
while  he  was  so  acting  and  she  was  so  rely- 
ing npcm  him,  ha  became  the  purchaser  of  an 
Intnest  in  the  lands  sold  In  the  Underwood 
ease;  that  that  fact  was  not  known  to  her 
tar  a  long  time,-— not  until,  in  fsct,  a  shut 
time  before  the  filing  of  ha  OTiginsl  biU; 
that  be  became  Interested  in  the  purchase  of 
said  lands  on  the  27th  day  of  April,  188S,  and 
on  the  27th  of  October,  1886,  be  caused  Uie 
decree  of  dismissal  of  her  petitlm  filed  in  the 
salt  to  be  entoed,  whldi  was  done  without 
her  knowledge  or  consent;  that  she  was  in- 
fcwmed  that  CL  D,  Frenidi  and  Easley  were 


jointly  Intavestad  wltb  the  defendant  }.  U. 
Fratch  In  the  purchase  of  the  land;  that 
Basley,  who  had  since  died,  was  an  attorney 
at  law,  and  that  befora  the  purchase  he,  in 
company  with  O.  D.  French,  wait  to  Balelgb 
and  Boone  counties,  and  made  a  careful  ex- 
amination of  the  records  In  the  suits  hi  each 
of  said  counties,  in  which  the  wtate  of  her 
late  husband  was  Involved,  and  that  they 
were  fully  cognisant  of  the  relation  In  which 
J.  IC.  Fnaeb  stood  to  her;,  that  she  never 
at  ai9  time  anthoriaed  J.  IL  Frmch  to  dis- 
miss the  petition  for  dower  in  the  Balelgb 
county  lands,  nor  did  die  ever  agree  with 
him  or  any  one  else,  or  represent  to  any  one, 
that  die  desired  the  value  of  her  dower  to 
the  Tt*%*g><  lands  assigned  to  her  oat  of  the 
lands  in  Boone  county;  that  she  Is  mtitled 
to  doww  In  tiie  Bsleigh  lands,  and  not  barred 
from  right  of  dower  therein.  And  inaying 
for  her  dower  in  said  lands  to  be  assigned 
to  her,  or  that  said  French,  or  those  claiming 
under  him  the  said  tracts  of  land,  be  re- 
quired to  pay  her,  during  her  life,  lawful  in- 
terest on  one-tUrd  ot  tlie  value  tit  the  land, 
or  pay  her  a  gross  sum  In  Ueu  oi  said  dower, 
and  for  general  relief. 

Defendant  James  M.  French  filed  bis  de- 
murrer and  answer  to  the  amended  bill, 
referring  to  hie  answ«'  to  the  original  bill, 
and  making  it  a  part  of  this  answw,  so  far 
as  It  Is  applicable  and  responsive  to  the 
allegatluis  contatoed  In  said  amended  Ull. 
And  in  answer  to  the  additional  and  sup- 
plemental matters,  If  sny  there  be  set  up 
In  plalntUTs  amended  bill,  defendant  says 
tbat  It  may  be  true,  as  Is  charged  therein, 
tiiat  plaintiff  has  never  received  or  been  as- 
signed dower  In  the  Bslelgh  county  lands, 
in  the  original  and  amended  bills  described, 
but  avers  tbat  It  is  for  the  reason  that  she 
Is  not  entitled  now,  and  new  was  entitled, 
to  dow«  in  the  Balelgb  county  lands,  and, 
even  If  she  vrex  was  so  entitled,  she  waived 
and  lost  her  right  thereto  by  reason  of  claim- 
ing and  taking  her  dower  in  the  Boone 
county  lands,  and  by  filing  hw  petition  In 
the  dianoery  suit  of  Underwood  In  Baleigb 
conn^,  and  then  dismissing  her  petition 
therein.  Denying  that  he  had  filed  said  pe- 
tition for  her,  but  that  It  was  filed  h^  Wil- 
liam B.  ChUton,  bar  attorney,  and  dismissed 
by  her  direction.  Admitting  that  he  had 
been  employed  In  matters  ttf  Pack's  litlga- 
tkm  in  BocHie  and  Bal^h  counties,  but  not 
in  all  bis  business.  That  Pack  requested 
him  to  induce  purchasers  to  come  to  the 
sale  and  buy  the  Raleigh  land.  Tbat  he 
did  get  Q.  W.  Easley  and  CX  D.  Frendi  to 
attend  the  sale^  when  It  was  sold  to  O.  D. 
French  at  $L20  per  acre,  having  thereto- 
fore sold  for  between  1700  and  1800,  which 
sale  was  set  aside.  Hie  purchase  price  in 
the  last  sale  amounted  to  over  $8,000,  whleb 
was  regarded  by  Pack  as  a  good  sale  at 
the  time.  That  before  tt»  niisxt  term  of  the 
county  Pack  died,  and  the  suit  was  revived 
agiUnst  the  widow,  children,  snd  heifSi^wblch  i 
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dctaTed  ttie  ctmUmiAtloii  of  flie  aila  &k  a« 
meantime  plaintiff  employed  defaidant  to 
bring  htt  satt  for  dower  In  Boone  eoinil7, 
wherein  cbe  asked  to  bare  her  dower  con- 
solidated In  the  lunne  lands*  saying  tbat 
dower  tn  the  wlM  lands  In  Balelgfa  and 
Boone  conntles  wonld  be  of  no  nse  to  her; 
tbat  sbfr  had  been  advised  that,  If  they  were 
assigned  to  ber,  she  wonld  bare  no  rU^t 
to  remove  the  timber  from  the  same,— say- 
ing that  she  had  some  eblldrai  to  raise,  and, 
If  she  ooQld  bare  her  dower  assigned  to 
her  out  of  the  borne  lands,  which  was  most- 
ly rlTW  bottrai  and  cleared  land.  It  wonld 
liable  her  to  provide  tor  and  malnta,ln  hear 
children.  Plaintiff  tidd  d^endant  that  she 
had  employed  WlUlam  EL  Ghllton  to  have 
her  dower  assigned  to  ber  ont  of  the  Cabin 
Greek  lands,  which  bad  beoi  ^oiated  In 
the  lifetime  of  hff  bnsband  to  one  Jed  Hocfa- 
Ubb,  and  that  she  was  informed  by  said 
Oblltou  tbat  she  could  get  ccHnpntatlon  In 
lieu  of  dower  In  kind,  and  that  the  Hoch- 
kin  land  had  bem  sold  under  a  decree  In 
favor  of  said  PbOl  tor  900,000,  and  that  she 
would  be  able  to  obtain  from  tbat  sonrce 
all  the  mon«y  she  might  stand  In  need  of. 
That  defendant  told  the  plaintiff  at  the  time 
he  filed  bet  bill  for  down  tbat  he  wfts  In- 
terested In  the  sale  of  the  two  tracts  whldi 
had  been  made  In  Balelgb  county,  and 
which  was  bid  in  1^  O.  D.  French;  that  it 
made  no  dlfferaiee,  however,  with  the  pur- 
chasers; If  she  dataned  computation  in  lieu 
of  dower.  It  would  be  pMd,  under  the  direc- 
tion of  the  court,  ont  of  the  purchase  price; 
tbat  If  she  claimed  It  In  kind,  and  tt  was 
assigned  her,  they  would  not  take  the  land, 
and  tbat  It  was  Important  for  ber  to  de- 
termine what  she  would  do  at  once,  and, 
with' a  fall  knowledge  of  the  facts,  she  de- 
termined to  bring  the  suit  just  as  he  brought 
it;  and  denying  the  statement  that  she  never 
anttaoriiBed  him  to  dismiss  the  petitl«L 
That,  when  he  heard  that  she  had  filed  a 
petlti<m  In  Baldgh'  county,  he  mentioned 
the  matter  to  h»,  and  she  said  it  was  a 
mistake  of  Ifr.  Ohiltai;  tbaX  she  bad  em- 
ployed blm  to  file  her  petition  in  Kanawha 
eounly  tm  her  dower  in  Oabin  Creek  lands, 
but  had  not  employed  blm  to  file  any  pe- 
tition In  Raldgh  circuit  court  for  dower,— 
and  then  authorised  and  directed  defend- 
ant to  have  It  dismissed,  and  gave  him  a 
writing  to  that  effect  to  show  to  siUd  Basley 
and  French.  Tbat  be  had  made  diUgent 
searcb  for  said  writing,  but  had  been  un- 
able to  find  It,  and  is  under  tbe  impression 
that  he  lost  it  when  be  came  so  near  being 
drowned  In  tbe  New  river,  a  year  or  two 
ago.  Tbat  he  never  heard  of  defendant 
claiming  dower  In  tbe  Raleigh  county  lands 
until  long  after  the  purchase  money  had 
been  fully  paid  by  him  and  his  co-defend- 
ants, or  until  after  plaintiff  had  married 
Leftwicb  JarreU.  And  he  claimed  that  It 
would  be  a  gross  fraud  upon  him  and  his 
co-defendants  to  have  her  dower  at  this 


lata  d^.  IB  fb9  fiue  of  Inr  own  eleetlon  aft- 
lowed  ber;  and  be  denied  the  charge  that 
be  had  abandoned  her  business.  Tbat  bs 
vraa  takssi  sick,  and  In  bad  bealtai  for  many 
mtrntbs,  and  was  nnaUe  to  go  and  attend 
to  the  Boone  county  snlt 

a  D.  French  filed  an  answer  denying 
allegatlona  of  tbe  UU.  and  daiming  tbat 
plaintiff  was  mboppBA  from  cbtlmlng  dower 
in  this  land  because  ber  foimer  petition  had 
been  dlsmlsaed  at  ber  own  Instance,  by  her 
direction  and  authority,  and  tbat  after  tbe 
dismissal  and  abandonment  of  her  daim  she 
stood  by  for  years,  saw  the  sale  of  the  land 
confirmed  to  the  defendants,  the  pnrdiase 
money  paid  Into  court,  and  tbe  same  dls- 
bnrsed  to  the  CTedltcws  of  Auguatus  Pack, 
without  protest  on  her  part,  which  works 
an  estoppel 

Appdlants*  first  assignment  of  error  Is 
that  "plalntUC  having  filed  ber  petition  ta 
tbe  Underwood  suit  in  Baleigh  drcnlt  court, 
praying  for  assignment  x)f  her  dower  In  lands 
mM  tiierdn  for  tbe  beneitt  of  lien  credltots, 
and  afterwards  dismissing  her  said  petition, 
admitting  that  she  bad  theretofore  filed  her 
bin  In  tbe  circuit  court  of  Boone  conn^ 
(where  ber  busbftnd  had  other  lands)  tmt  the 
purpose  of  having  dower  laid  ott  to  hor  fn  all 
the  lands  belonging  to  h»  late  husband." 
WUle  It  is  true  that  plaintiff  filed  a  petttkn 
in  the  cause  of  Underwood,  etc.,  against  Pacic 
and  others  in  Ralel^  drcnlt  court,  as  set 
out  in  said  assignment  of  oror,  and  the  same 
was  afterwards  dismissed  on  the  27th  day  of 
October,  UBS,  without  adjudication  of  ttw 
mattera  set  up  in  the  petition,  plaintiff  al- 
leges tn  ber  Ull  that  she  nevw  autborlzed 
such  dismissal,  and  so  states  In  her  deposi- 
tion, and  inslBta  that  It  was  without  ber 
knowledge  or  consent;  that  she  bad  employ- 
ed dtfendant  T.  M.  Frendi  u  attorney  to 
attend  to  her  interesto  In  tbe  matter  of  her 
dower;  and  that,  Instead  ot  looking  after  It, 
be^  wltbont  authority,  dismissed  tbe  petition, 
and  then  failed  to  prosecute  tbe  suit  in  Boone 
drcuit  court  which  he  bad  Instituted  and 
undertaken  to  proeecnte  for  ber.  On  tiie 
other  band,  d^endant  French  contmda,  as 
well  tn  bis  answer,  to  wblcb  replication  was 
made,  as  In  bts  d^Kisttlon,  tbat  be  bad  from 
plaintiff  fun  authority  to  dismiss  aald  peti- 
tion, and  states  tba^  because  of  personal 
and  family  afflictions,  he  was  unable  p>  at- 
tend to  the  suit  in  Boone  county  to  have 
plaintiff's  dower  assigned,  as  was  conton- 
plated  in  the  bill  there  filed.  Ofte  deposition 
of  defendant  C.  D.  French  Is  taken  In  sup- 
port of  defendants'  contention.  This  wttnees 
says  that  be  knew  at  tbe  time  be  pmdiased 
that  plaintiff  had  dower  In  Qie  land;  that 
after  they  purchased,  and  after  tbe  sate  war 
confirmed,  be  learned,  and  probably  might 
have  known  before,  that  plaintiff  had  filed 
her  petition  In  said  snlt,  asking  for  dower 
in  said  land,  but,  before  paying  In  full  the 
purchase  money,  tbey  desired  this  dower 
right  ot  plaintiff  settie^  ^^.^Jgj^nch, 
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who  Is  a  lawyer,  wttnt,  at  reqaest  of  Basley 
and  himself,  to  see  plalntlA  and  get  said 
dower  matter  arranged.  French  returned 
from  his  visit  to  plalndfl,  and  showed  Easley 
and  witness  a  paper  writing  purportlns  to  be 
signed  by  plaintiff,  authorizing  the  pur- 
chasers of  the  Raleigh  land  to  pay  the  pur- 
chase money  Into  court  for  the  beneflt  of  ttie 
estate  of  her  husband,  and.  If  they  would  do 
80,  she  would  not  claim  dower  in  the  Raleigh 
lands,  but  would  take  her  dower  all  together 
in  Boone  county  lands;  and  the  said  paper 
directed  said  J.  M.  French  to  dismiss  her  pe- 
tition for  dower  In  the  Raleigh  lands,  and 
have  her  dower  all  thrown  together;  whltA 
paper  was  examined  In  witness'  presence  by 
J.  M.  French  and  Easley,  both  of  them  law- 
yers, who  pronounced  the  paper  good  and 
all  right.  They  then  drew  a  decree,  and  had 
It  entered  of  record,  dismissing  the  plain- 
tiffs petition,  after  which  they  paid  the  pur- 
chase money  Into  court,  through  the  commis- 
sloner,  and  allowed  the  same  to  be  paid  out 
to  creditors  of  Pack,  which  was  done  be- 
cause of  the  direction  of  plaintiff  contained 
In  said  paper.  Witness  further  stated  that, 
about  a  year  after  he  got  his  deed  for  the 
land,  they  were  about  to  sell  the  timber  on 
the  land  to  J.  M.  Thomas,  and  J.  M.  French, 
Elasley,  J.  M.  Thomas,  and  witness  stayed 
all  night  at  plaintiff's  house,  while  they  were 
negotiating-  the  sale  to  said  Thomas.  The 
plaintiff  then  or  since,  until  the  bringing 
of  this  suit,  made  and  had  made  no  d»nand 
for  dower  whatever  in  said  land,  of  any 
character  whatever,  and  that  the  last  wit- 
ness saw  of  the  paper  It  was  In  the  posses- 
sion of  the  defendant  J.  M.  French.  This  Is 
all  of  the  evidence  to  sustain  the  position  of 
the  defendant  French.  J.  M.  French  occu- 
pies the  delicate  and  very  embarrassing  re- 
lation of  attorney  and  counsel  for  plaintiff, 
and  one  of  the  purchasers  of  the  land  in 
whose  intoest  the  petition  for  dower  was  dis- 
missed In  said  suit,  and  which  was  done  on 
Ms  motUm.  J.  M.  French  flies  as  an  exhibit 
with  his  deposition  a  copy  (tf  a  written  con- 
tract with  plaintiff,  covering  his  employment 
as  an  attorney,  as  ftdlows:  "I,  Frances  Pack, 
have  heretofore  employed  James  M.  French 
to  bring  suit  to  hare  my  dower  assigned  uk 
In  the  estate  of  my  late  husband,  Augustus 
I^adE,  and,  being  desirous  of  securing  his 
services  oa  my  behalf  In  all  things  arising 
out  of  my  said  husband's  estate.  I  do  hereby 
agree  to  pay  said  James  U.  French  reasona- 
ble twB  tor  an  servlees  In  represoiting  my 
intenst  In  my  said  husband's  estate.  Wit* 
nesB  my  hand  and  seal  August  S2d,  1886. 
Frances  Pack.  [SeaL]**  PlalntirB  rights 
were  not  adjudicated,  and  release  must  be 
by  deed.  Oonnts  t.  Gelger,  1  Call.  18B.  "A 
feme  oorert  mint  relinquish  her  equitable  as 
mH  as  legal  rights,  separate  and  apart  from 
her  bnaband."  B  Am.  ft  "Bag.  Bnc.  Law,  pp. 
812,  ns,  and  eases  there  cited. 

The  second  assignment  of  emr,  as  stated, 
Is  fhat,  *in  ttw  suit  brought  by  the  plalntUT 


In  Boone  county  tar  dower  as  aforesaid, 
dower  was  assigned  to  the  plaintiff  in  all 
the  lands  of  her  late  husband.  Including  the 
Raleigh  county  lands  Involved  In  this  suit," 
and  refers  to  pages  61,  62,  and  63  of  the 
record.  By  reference  tiiereto,  which  Is  the 
decree  entered  at  the  July  term,  1891,  In  the 
several  causes  Involving  the  estate  of  An- 
gustns  Pack,  including  said  suit  for  dower. 
It  Is  decreed  that  "said  Frances  Jarrell  Is  al- 
lowed dower.  In  the  rate  of  ^9.413/s,  on 
each  $100  worth  of  land  sold  in  this  cause, 
except  the  96,000  for  the  land,  and  Including 
the  $600  aforesaid,  In  the  Curtis  branch  lands, 
making  $7,898.  In  which  she  Is  entitled  to 
dower  at  the  rate  aforesaid,  making  the  fun 
amount  of  her  dower  at  this  date  $1,533.29  In- 
stead of  $2,581.67;  and  said  land  so  sold  In 
these  causes  Is  confirmed  to  the  purchasers 
thereof,  respectively,  free  and  discharged 
from  the  dower  of  said  Frances  Jarrell  (for- 
merly Pack)."  The  $6,000  mentioned  In  the 
decree  as  bdng  excepted  Is  that  referred  to 
In  the  fifth  exception  taken  to  the  commis- 
sioner's report  by  W.  O.  Hopkins,  adminis- 
trator of  A.  Pack,  In  these  words:  "(5)  To 
tbe  amount  of  dower  due  Frances  Jarrdl,  the 
commissioner,  in  allowing  said  dower,  al- 
lowed her  in  the  $6,000  arising  from  sale  of 
the  1,900-acre  tract  purchased  herein  by  W. 
B.  Chilton,  where  this  land  is  Included  in  Uie 
trust  deed  In  which  Mrs.  Jarrell  Joined,  and 
by  decree  of  this  court  this  $6,000  has  been 
transferred  to  tbe  trustees  in  said  trust 
deed,  to  be  distributed  by  the  United  States 
federal  court.  Mrs.  Jarrell's  dower  should 
be  estimated  on  the  lands  sold  In  this  cause, 
less  the  $6,000,  and  the  amount  of  her  dower 
reported  In  said  report  Is  therefore  wrong, 
and  should  not  be  allowed."  So  that  dower 
In  this  $6,000  was  disallowed,  reducing  tbe 
dower  so  allowed  for  land  sold  In  Boone 
county  from  $2,581.B7  to  $1,638.29,  as  pro- 
vided In  the  decree.  Commissioner  Thomp- 
son's r^rt,  upon  which  said  decree  was 
based,  gives  a  list  of  sales  and  amounts  of 
pundiase,  money  of  property  sold  in  said 
Boone  suit,  amounting  In  all  to  $13,288,  from 
which  amount  Is  deducted  the  $6,000  In 
which  plaintiff  was  not  entitled  to  dower, 
leaving  $7,288;  and  adding  to  this  last  sum 
$eoo,  arising  from  tbe  sale  of  the  land  called 
"Curtis  Branch  I^ds,"  sold  In  said  Boone 
suit,  makes  the  total  amount  in  which  she 
was  entitled  to  dower  $7,898,  all  of  which 
arose  from  sales  of  land  under  tbe  Bome 
suits.  In  said  oommis8ioner*s  report  the  fol- 
lowing reference  Is  made  to  tbe  Ral^sA 
lands:  "The  copies  of  proceeding  In  tlie  snit 
in  Raltigh  coun^  show  that  the  assets  arts. 
Ing  from  the  sales  of  land  made  In  ttiat  ocmn- 
ty  amount  to  the  som  of  $7,927.76,  and  tiwra 
has  been  paid  to  the  creditors  the  amomit  of 
$7,288.07."  So  that  it  is  made  dear  that  plain- 
tiff received  noUilng  In  the  Boone  snlts  on 
account  of  dower  In  the  Baleigh  lands.   '  - 

Tbe  ttilrd  assignment  Is  Oiat  "the  plaintiff 
represented  to  the  petitioner,  a  D.  Frsndi, 
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after  he  had  purchased  the  said  Raleigh  coun- 
ty lands,  bnt  before  be  paid  the  purchase 
money  therefor,  that  she  had  filed  her  bill  In 
Boone  county  for  dower  in  all  of  her  late 
Dusband's  lands,  and  that  she  did  not  Intend 
to  claim  dower  in  the  Balelgh  lands  purchas- 
ed by  him;  thus  Inducing  lilm  to  pay  all  the 
purchase  money  for  said  lands,  and  permit- 
ting It  to  be  distributed  to  aaXd  Pack's  cred- 
itors. She  Is  estopped  from  setting  np  dower 
In  said  lands  now."  The  drcmnstances  of 
the  case,  the  Interest  of  the  co-purchasers  (the 
said  O.  D.  French  being  a  large  lien  creditor 
of  Pack,  to  the  amount  of  $4,419,  which  was 
paid  out  of  the  proceeds  of  the  sale  of  the 
Raleigh  lands),  and  the  relationship  of  one 
of  them  (of  attorney  and  counsel)  to  the  plain- 
tiff, together  with  the  direct  conflict  of  testi- 
mony taken  and  filed  In  the  cause,  fully  au- 
thc^ze  the  court's  finding.  Smith  t.  Tofce, 
27  W.  Va.  639. 

The  fourth  assignment  is  that  "If  she  ever 
had  any  claim  In  the  Raleigh  county  lands,  It 
ought  to  have  been  assigned  to  her  out  of  the 
unaliened  lands  of  her  husband,  Augustus 
Pack.  Stimeon  t.  Thorn,  26  Grat.  278."  The 
appellants  rely,  under  this  assignment,  on 
Stlmson  T.  Thorn;  bnt  the  circumstances  of 
this  case  take  it  without  the  purview  of  that 
case,  because,  without  the  fault  of  plaintiff, 
the  salt  in  Boone  county  Instituted  for  the 
purpose  of  giving  her  ha  whole  dower  in  all 
her  hnaband's  land  In  Boone  county  was  not 
so  prosecuted  as  to  secure  that  end,  and  by 
the  negligence  of  her  attorney,  J.  M.  French, 
who  Is  also  one  of  the  purchasers  of  the  Ra- 
leigh lands,  the  said  suit  failed  of  its  pur- 
pose, and  she  was  by  said  snlt  only  endowed 
of  his  other  lands,  and  excluding  tbe  Raleigh 
lands;  and  the  conrt  baring  found  under  the 
lAeadlngi  and  evidence  In  the  caose,  which 
la  contradictory,  as  stated,  the  said  finding  on 
this  assignment  will  not  be  disturbed. 

The  fifth  assignment  Is  that  "plaintiff  has 
waived  all  dabu  to  dower  In  said  Raleigh 
county  lands.'*  This  Is  simply  a  repetition 
In  another  form  of  tbe  third  assignment 

l^e  sixth  assignment  Is,  "Plalntlfl  Is  not 
entitled  to  dower  in  these  lands,  by  reason  of 
an  antenuptial  contract  made  with  her  late 
husband,  which  Is  referred  to  In  the  answer 
of  petitioner,  7.  H.  French,  and  not  denied  by 
the  plaintiff  In  this  cause."  It  is  true,  such 
a  contract  is  mentioned  in  the  answer  of  J. 
M.  French,  but  therein  called  a  "postnuptial 
contract"  (I  presume,  by  mistake,  as  it  is  re- 
ferred to  In  appellants*  brief  as  an  "antenup- 
tial c<mtnctf*),  to  which  answer  there  Is  repli- 
cation, and  tbe  proof  to  establish  said  contract 
wholly  Calls.  No  proof  was  takoi  to  estab- 
lish any  such  contract. 

The  eighth  asidgnment  la,  'TThe  decree  com- 
plained of  shows  that  It  was  rendered  by 
Thomas  Q.  Mann,  Esq.,  but  the  decree  does 
not  show  that  he  was  a  resident  of  the  state, 
and  a  practicing  attorney  in  some  court  In 
this  state."  Tbe  decree  complained  of  starts 
oDt  with:  **Xt  ai^earlng  tbat  the  judge  of  this 


court  Is  so  situated  as  to  render  It  Improper 
for  blm  to  sit  In  this  <mse,  an  Section  was 
ordered  to  be  held  by  the  clerk  of  this  court 
for  the  purpose  of  electing  a  special  Judge  to 
try  tbe  same.  Thereupon  an  election  was 
held  according  to  law,  and  Thomas  O-  Maim 
was  elected  special  Judge  to  try  this  csm, 
and,  after  taking  the  oath  prescribed  by  law. 
proceeded  to  hear  the  same,  and  rendered  this 
decree."  No  objection  was  raised  to  his  serr- 
Ing  In  that  capacity.  If  he  was  not  prop- 
erly elected,  the  objection  should  have  been 
made  there,  and  It  Is  too  late  to  raise  It  in 
this  court  for  the  first  time.  State  r.  Itmn, 
21  W.  Va.  782,  syL  8. 

The  seventh  assignment  Is,  "Tbe  court  erred 
upon  the  whole  record  In  this  case."  Appel- 
lants O.  D.  and  J.  M.  French  object  tn  tbdr 
pleadings  to  the  assignment  of  a  specific  snm 
from  the  value  of  said  lands  in  Ilea  of  dower 
set  apart  In  kind  In  said  Raleigh  lands.  BWr 
v.  Thompson,  11  Grat  441.  "ITiere  cannot 
be  a  decree  for  a  specific  son  In  lieu  of  dower 
without  the  assent  of  all  the  parties  Inter- 
ested." Therefore  the  court  erred  tn  decree- 
ing that  plaintiff  receive  the  sum  of  (1,283  is 
Ilea  of  her  dower  tn  said  lands.  The  decree 
Is  reversed  and  cause  remanded,  wltii  direc- 
tions for  such  proceedings  to  be  had  therein 
as  to  assign  dow^  In  kind  In  said  ^630  acres 
of  land  to  plaintiff. 

(4S  W.  Va.  5U) 
FOLBT  et  al.  v.  RULBT  et  aL 

fflnpreme  Oonrt  ot  Ameals  at  West  Vlrgfaii. 

April  STlSOT.) 
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TION. 

1.  A  plea  in  abatonent  thoa^  in  a  diancerr 
suit  by  one  judamoit  creditor  for  himself  sad 
all  lienors,  may  be  withdrawn  by  tibe  defendant 
filing  it,  and  another  defendant  cannot  avail 
himself  of  it  nor  rely  on  its  withdrawal  as  error. 

2.  A  summons  commencing  a  suit  may  tone 
oa,  be  returnable  to,  and  be  aored  on,  the  aame 
firat  Monday  in  a  month,  U  rule  day. 

5.  When  a  suit  under  section  7,  c  188,  Code 
1891,  bas  been  begun  by  one  Judgment  creditor 
for  himself  and  an  other  lienors  to  enforce  the 
lien  of  a  judgment  on  land,  do  other  lien  bolder 
can  sue  for  the  same  purpose.  If  he  doea,  tbe 
pendency  of  the  first  suit  may  be  pleaded  in  bar 
and  dismlaaal  of  the  second  suit. 

4.  When  a  demurrer  to  a  hill  b  overruled,  a 
time  reasonable  under  the  drcnmatances  of  tbe 
case  must  be  given  for  answer;  bnt  when  a 
time  is  fixed,  objection  to  its  ahortness  must  be 
made,  else  the  point  is  waived.  A  men  order 
of  reference,  deciding  nothing,  may  be  made 
without  such  auswer. 

6.  Amendment  of  a  certificate  of  pablicatioD 
of  a  notice  may  be  made  under  leave  of  the 
court,  as  In  tbe  case  of  amendment  of  return 
of  service  of  process. 

6.  What  is  a  auffident  description  oC  bnd  la  s 
deed. 

fRyUabos  by  the  Oonrt) 
Appeal  from  clrcnit  court  Doddridge  conn- 
ty. 

Separate  bills  by  B.  W.  Foley,  for  the  bene- 
fit of  himself  and  other  lien  holders,  agalnsc 
F.  J.  Rolay  ft  Bra  and  oUiers,  and  fay  W.  & 
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Stnart,  for  the  benefit  of  himself  and  other 
llenholders,  against  said  defendants  Rnler. 
The  t^o  casee  were  consotidatedi  and  from 
a  decree  for  cunplalnanta  defendants  ^tpeaL 

.Affirmed. 

Jaa.  Hutchinson  and  O.  T.  Caldwell,  for  ap- 
pellanta.  W.  8.  Stnart,  John  Bass^  a  W. 
I^rnch.  and  BC  H.  WlIUs,  for  aivellaaa. 

BBANNON,  J.  B.  W.  Foley,  solns  for  the 
benefit  of  himself  and  other  lien  holders, 
brought  a  chancery  suit  against  F.  J.  Buley 
ft  Bro.  and  others  to  enforce  the  lien  of  a 
judgment  of  the  plaintiff  and  judgments  of 
other  parties  against  the  land  of  Boley  tt 
Bro.,  and  afterwards  W.  3.  Stnart.  suing 
for  himself  and  other  lien  holders,  brought 
against  F.  J,  Buley  ft  Bro.  a  chancery  suit 
for,  we  may  say  here,  a  similar  purpose. 
The  two  cases  were  consolidated,  and  a  joint 
decree  pronounced  therein  enforcing  Uens 
and  selling  lands  to  pay  the  same^  and  V.  J. 
Ruley  and  others  appealed. 

The  first  point  made  against  the  decree  Is 
that  the  court  should  hare  sustained  a  plea 
In  abatement  filed  In  the  Foley  suit  by  W.  S. 
Stuart,  but  the  ahtxt  answer  to  this  Is  that 
Stuart  withdrew  that  plea.  It  is  said  that 
he  could  not  do  that  to  the  prejudice  of  the 
Rnleys,  considering  that  this  was  a  suit 
brought  for  the  benefit  of  all  lien  holders,  but 
it  was  the  personal  plea  of  Stuart,  and  If 
the  Ruleys  wanted  to  make  the  defense  on 
that  plea  they  should  have  filed  one  of  their 
own.  I  know  no  law  by  which  the  plea, 
especially  a  plea  In  abatement,  of  one  de- 
fendant can  be  Insisted  upon  against  the  will 
of  the  one  filing  it  But  that  plea  is  bad  as 
a  plea  In  abatement.  It  Is  leveled  at  the 
writ,  and  should  pray  that  the  writ  be 
quashed,  not  order  whether  the  defendant 
Bhonld  further  answer.  1  OM.  PI.  462; 
Steph.  PL  346. 

The  second  point  made  against  the  decree 
Is  that  two  pleas  in  abatement  filed  by  F.  J. 
Ruley  In  the  Stuart  suit  were  Ignored  by 
the  court.  One  of  those  pleas  alleged  that 
the  summons  was  Issued  February  &,  1894, 
returnable  to  the  first  Monday  In  February, 
IS&i,  which  was  the  same  day.  Tb&t  has 
long  been  a  common  practice,  and  was  njh 
proved  in  the  case  of  Spraglns  v.  Railway 
<io^  ac  W.  Va.  139,  13  S.  B.  46.  The  other  j 
plea  set  up  the  pendency  of  the  Foley  suit  , 
before  the  commencement  of  the  Stuart 
suit,  areiTlng  that  Stxiart  was  a  defmdant 
In  the  Foley  suit  This  Is  not  exactly  a  plea 
of  another  suit  pending  between  the  same 
parties  for  the  same  cause.  Such  a  plea 
has  been  sometimes  called  a  plea  in  abate- 
ment, at  other  times  a  plea  In  bar.  Bart  Oh. 
Prac  d47.  I  regard  this  plea  as  In  bar  un- 
der the  statute,  and  that  it  need  not  be  filed 
at  rules.  A  point  la  made  against  it  because 
not  filed  at  the  first  rules.  Then  what  is  Its 
effect?  It  states  two  facts,— one,  that  an- 
■otbar  salt  brought  In  behalf  of  all  lien  hoU- 


m  to  enforee  Judgment  Itens  against  the 
real  eatate  -waa  already  poiding  at  the  date 
of  tta  inatltntlon.  Is  tUa  a  good  bar  to  the 
Stewart  suit,  except  under  statute^  as  be- 
tween llTing  parties?  One  judgment  credit- 
or can  bring  his  own  suit  on  his  own  judtr- 
ment  to  enforce  his  lien,  nnlesa  he  haa  beeoi 
made  a  fbrmal  par^  In  another  suit.  As 
against  the  Mtato  of  a  dead  man,  It  ia  alao 
BO,  It  la  tme  that,  after  an  order  of  account 
In  a  suit  to  administer  a  dead  man's  eetatei 
If  another  creator,  with  knowledge  of  it, 
bring  a  suit  for  the  same  purpose,  he  will 
paj  the  costs  of  bia  snit  Laidl^  t.  Kline, 
88  W.  Ta.  666.  This  seems  to  have  been  the 
establiriied  chancery  practice  to  prevent  nn- 
merous  soits  agai,nst  a  dead  man's  estate,  all 
hia  assets  being  a  fund  for  the  payment  of 
his  creditors,  and  to  avoid  their  exhaustion 
by  numerous  snlto;  bat  I  do  not  nnderstand 
that  to  be  the  practice  In  snito  to  enfwce 
liens  against  land  of  a  living  man.  As  to  the 
estate  of  a  dead  man  there  was  no  prohibi- 
tion against  e^urate  snito  by  separate  cred- 
itors until  the  court  had  made  an  order  of 
reference  for  the  convention  of  all  the  cred- 
itors, thus  mailing  the  suit  <me  for  the  boie- 
flt  of  all  creditors;  but  our  statute  has  very 
properly  gone  beyond  this,  and  fully  pro- 
vided for  a  chancery  suit  to  administer  his 
real  estate  for  the  benefit  of  his  creditors, 
and  has  provided  that  if,  after  the  com- 
mencement of  that  suit  any  creditor  c«n- 
mence  another  suit,  either  In  law  or  In  equi- 
ty, no  costs  shall  be  recovered  In  such  last- 
mentioned  suit  Whether  In  such  case  a  plea 
setting  up  the  pendency  of  the  formw  suit 
would  be  In  bar,  calling  for  the  dismissal  of 
the  second  suit  Is  not  before  us.  niat  would 
rest  on  the  construction  of  that  stetnte,— 
chapter  86,  Code  1891.  In  the  case  of  liens 
against  the  realty  of  a  living  judgment  debt- 
or, our  statute.  In  section  7.  c.  139,  Code  1891. 
has  gone  far  beyond  the  rule  of  chancery 
practice  before  It  If  it  be  as  I  have  steted 
above.  That  stetnte  plainly  Intends  one  suit, 
and  one  only,  to  enforce  all  Uens  resting  up- 
on the  land,  and  to  prohibit  multiplicity  of 
suits,  devouring  the  land  to  the  injury  of 
both  debtor  and  creditors.  I  think  that,  after 
a  suit  is  brought  by  one  lien  holder  for  the 
benefit  of  himself  and  others,  no  other  can 
sue,  and  though  the  suit  be  not  so  brought 
yet  another  cannot  sue  after  an  account  of 
liens  Is  ordered  for  the  benefit  of  all.  The 
stetnte  allows  a  defense  of  this  kind  to  a 
second  suit  because  it  says  that  the  court 
may  enjoin  it  and  compel  him  who  brings  it 
to  come  In  ana  assert  his  lien  in  the  first 
suit,  or  may  make  such  order  In  relation  to  It 
as  the  court  or  Judge  may  deem  right  to  pro- 
tect the  interesto  of  ail  parties,  and  I  have 
no  doubt  that  the  pendmcy  of  the  first  suit 
may  be  set  up  by  plea  in  bar  of  the  sectmd 
suit,  and  that  the  court  may  dismiss  the 
second  suit  upon  It  with  costs,  because  that 
suit  Is  brought  In  vMattoo  ef  law.  This 
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plea  alio  averred  that  Stoart  mu  a  tormal 
party  to  the  Foley  suit.  That  la  another  rea^ 
son  why  be  should  not  prosecute  a  second 
snlt  for,  as  I  understand  the  lav,  when  a 
par^  Is  made  a  defendant  to  a  snlt  as  to  a 
partlenlar  right  and  may  rec^ve  In  It  relief, 
he  must  aUtfe  Its  reralt,  recelre  his  rdtof 
nnder  it,  efaM  there  would  be  endless  oonfo- 
Blon,  great  harassment  to  the  debtor,  and  pll* 
Ing  up  of  costs  upon  him.  It  Is  essential  that 
thsM  ^InelplMt  to  ktM  mnltlplicl^  of 
suits,  burdensome  costs,,  and  confusion  of 
proceedings,  be  rigidly  enforced.  But  In  tbSn 
case  this  plea  was  not  followed  xxp.  The  de- 
fendants did  not  bring  It  to  hearb^,  nor 
prove  the  facts  InvolTed  in  it  Where  there 
la  a  demurrer,  and  It  Is  not  expressly  passed 
on,  it  is  deemed  to  bare  been  overruled,  be- 
cause no  facts  are  necessary  to  be  shown 
there,  the  blU  showing  them;  but  a  pl^  In- 
trodoces  new  fiicts,  and  th^  must  be  proven. 
Say  that,  as  the  cases  were  heard  together, 
the  facts  stated  In  the  plea  would  be  shown 
by  the  record  of  the  Foley  case;  what  then? ' 
Looking  at  It,  we  find  that  tiie  Stuart  bUl 
Is  more  comprehenslva  thui  the  Fol^  blUf 
embracing  mattwra  not  embraced  by  the  lat- 
ter bill;  and  jtartieularly  It  attacks  a  ocm- 
veyance  of  a  tract  of  land  to  the  wife  of  D. 
O.  Bnley  as  voluntary  and  fraudulent  as  to 
creditors,  a  matter  of  Importance  to  creditors 
not  at  all  contained  in  the  Foley  bill.  Xow 
we  shall  have  to  treat  this  plea  under  prin- 
ciples governing  the  plea  treated  of  In  the 
books  as  a  plea  of  another  suit  pradlng.  It 
Is  In  effect  an  allegation  that  another  suit  Is 
pending  between  the  same  parties,  on  the 
theory  that  the  same  relief  can  be  adminis- 
tered In  one  ot  the  chancery  suits  as  In  bottL 
Turning  to  Bart  Uh.  Frac.  S69,  we  find  that 
In  ord«  that  such  a  plea  be  available  "It  Is 
requisite  that  the  wh<^  effect  of  the  secmd 
snlt  should  be  attainable  In  the  first  and  if 
It  MVears  In  toe  ftuse  of  the  plea  that  tills  Is 
not  tiie  ease  the  court  will  overrule  It  and  It 
sometimes  happens  that  the  second  bill  em- 
braces the  whole  subject  In  dispute  more 
completely  than  the  first  In  such  eaaea  the 
isactlce  appears  to  be  to  dismiss  the  first 
UU  with  costs,  which  puts  the  case  upon  the 
second  bill  in  the  same  situation  that  It 
would  have  beoi  if  the  first  hm  had  been 
dismissed  before  the  filing  of  the  second. 
The  e(Hnmon  practice  In  such  cases  Is  to  hear 
the  cauMs  ttwethn.  The  defense  of  another 
suit  pending  does  not  apply  where  the  sec- 
mid  bill,  though  by  a  different  person,  al- 
though for  the  same  matter,  as  far  as'  con- 
cerns the  foundation  of  the  demand,  Is  for  a 
different  eqnl^."  1  Beach,  Mod.  Bq.  Prac. 
I  dS,  says  that  *the  pendency  of  a  prior  suit 
-will  not  be  a  bar  to  a  subsequent  suit  If  the 
latter  embraces  more  as  to  parties  and  sub- 
ject-matter than  ifie  fwrner,  but  It  may  Jus- 
tify an  (Hder  of  the  court  staying  the  further 
prosecution  of  the  first  suit"  I  cannot  say, 
■  under  these  special  circumstances,  that  this 


second  suit  was  subject  to  dismissal,  aeeii« 
the  difference  in  matter  here  spedfied  and  in 
some  other  respects,  esjieclally  as  section  7, 
c  139;  Oode  1891,  enables  the  court  to  make 
any  order  that  m^  seem  right  and  proper  In 
such  case^  and  the  court  has  mderad  the  suita 
to  be  consolidated  and  heard  together,  and  I 
do  not  see  that  any  harm  can  come  to  the 
defendant  from  that,  except  a  small  amount 
of  costs  prior  to  Ihe  consolidation.  It  is 
true  It  may  be  argded  tiiat  Stuart,  as  to  the 
tract  of  land  which  he  sought  to  subject 
conveyed  by  the  alleged  fraudulent  deed, 
could  have  filed  an  amended  Mil  in  the  Foley 
sul^  as  it  was  brought  for  the  benefit  of  all 
lienors;  yet  under  the  well-established  law 
laid  down  above,  I  hesitate  to  say  that  Stu- 
art's suit  could  have  been  dismissed.  And, 
then,  suppose  the  court  ought  to  have  dis- 
missed tte  Stuart  salt  on  this  plot,  shall 
we  reverse  this  decree  for  that  error  of  mere 
proceeding,  which  seems  to  Involve  nothing 
more  than  a  small  amount  of  costs,  when  we 
kaow  that  in  the  Foley  case  the  decree  was 
proper?  That  would  Justi^  the  decree,  and 
we  ought  not  to  allow  this  error,  if  such.  In 
the  Stuart  suit  to  destroy  the  rights  of  the 
parties  under  the  Foley  suit 

The  third  point  against  the  decree  Is  that 
the  court  overruled  the  demurrer  of  the  de- 
fendants to  the  Stuart  bill.  No  caose  of 
demurrer  is  assigned  or  appears,  unless  we 
say,  as  Is  argued,  it  was  tiie  pendency  of 
the  Foley  suit,  and  this  did  not  appear  upon 
the  face  at  the  Stuart  bill,  and  Is  no  ground 
of  demurrer.  See  v.  Rogers,  81  W.  Va. 
475,  7  S.  B.  436.  The  point  that  the  South 
Penn  Oil  Company,  having  several  oil  leases 
<m  the  real  estate,  was  not  made  a  party,  is 
another  ground  of  demurrer,  but  lis  rights 
do  not  appear  on  the  fftce  of  the  blU.  and 
In  fact  that  company  was  made  a  par^r  to 
the  Stuart  case  and  the  VcH^  case. 

nie  fourth  point  made  against  the  decree 
Is  that  the  court  overruled  the  demurrer  on 
one  day,  and  required  the  defendants  to  an- 
swer on  the  next  I  should  say  that  this 
was  an  unreasonably  short  time,  as  a  gen- 
eral thlig,  but  the  defendants  did  not  ask 
longer  time,  did  not  ask  a  continuance;  and 
there  Is  nothing  in  this  point,  because  the 
decree  altered  at  ttiat  term  was  only  an 
order  of  reference,  not  a  decree  on  the  mer- 
its, decided  nothing,  and  the  defendants  had 
until  tiie  next  term  to  file  their  answers, 
and  did  then  file  them. 

Now,  we  come  to  the  exceptions  to  the  re- 
port of  the  commissioner.  One  exception  Is 
that  proper  notice  of  the  commissioner's  ex- 
ecution of  the  ordOT  ctf  reference  was  not 
given.  The  certificate  of  publication  show- 
ed Its  publication  for  four  weeks,  but  not 
succBSdve  weeks.  Would  we  not  take  It 
that  the  publication  was  four  successive 
weeks  rathra  than  that  one  week  was  skip- 
ped? I  do  not  think  that  the  omleston  of 
the  word  'isnccesslve"  hurt  the  certificate^ 
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Bnt  an  affldaTlt  of  the  publisher,  filed  hj 
leave  of  Oxe  court,  amended  tbe  return  In 
that  req^ect.  and  I  take  It  that  It  wu  as 
proper  to  allow  that  amendment  as,  nnder 
the  same  principles,  autborlzdng  the  court  to 
allow  the  am^dment  of  the  return  of  an 
officer  of  process,  which  Is  done  at  any 
time  during  the  proceedings,  and  sometimes 
later,  wlUi  great  llberalHy.  The  editor  is 
an  affico',  execvtlng  an  wder  of  publication, 
and  the  same  principles  apply  to  his  certlfl- 
catc^  or  return  thereof,  as  to  offlcov*  re- 
turns. 

Another  exception  Is  because  the  tracts  of 
125  and  28  acres  were  reported  as  owned 
by  the  partnership  of  F.  J.  Bnley  &  Bro^ 
mniffng  them  first  liable  to  psrtnershtp  In- 
debtedness, while  the  tlUe  papua  showed 
that  It  was  owned  by  F.  J.  Rv3er  and  his 
toother.  Those  papers  show  that  the  con- 
reysncea  ware  to  tbe  firm. 

Another  eze^thm  Is  that  a  tract  of 
acres  was  tbe  prcqnerty  o£  Lenon  Y.  Bul^, 
as  she  could  have  shown,  had  she  hem 
swred  with  process.  She  was  a  patty  to 
the  Foley  bill,  and  was  served  with  process. 
That  bill  dM  not  diow  why  she  was  a  par^, 
bnt  she  came  In  and  filed  her  answer,  allege 
Ing  ownership  Id  tba  tract*  but  oflsred  no 
proof  thereof,  save  her  answer,  which  was 
denied  1^  repUeaUtm;  and  the  proof  In  tbe 
case  shows  tiiat  It  was  purchased  with  part- 
norshlp  money,  and  at  the  thne  of  this  re- 
port she  had  not  filed  her  answer.  Besides, 
she  algned  the  Maxwell  deed  <tf  trust.  wUdi 
distinctly  recited  that  this  tract  of  land  be- 
longed to  F.  J.  Bnley.  So  there  can  be 
notldng  In  this  ecEc^ttlon  to  the  mpmt 

AnothCT  eixceiptlon  Is  tiiat  the  commission- 
er reported  a  certain  debt  due  nnder  the 
Hammond  deed  of  troat  in  blank.  In  one 
part  ot  his  report  the  eommlsaloner.  In  re- 
ferring to  the  land  owned  by  Hammond, 
leaves  the  amount  of  tbe  debt  blank,  but  in 
the  formal  report  of  liens  he  gives  the  spe- 
cific amount  o<  that  debt. 

Another  exception  is  that  the  report  al- 
lowed a  debt  of  96S.76  In  favor  of  Edwin 
Maxwell,  special  commissioner,  for  the  use 
of  Lewis  Maxwell,  tt  Is  said  Bidwtn  Max- 
well could  not  assign  the  debt  as  cnnmls- 
sloner;  but  ttie  parties  were  before  the 
court;  and  the  decree  would  protect  the 
debtor,  and  those  entitled  to  the  debt  are 
niaUng  no  exception,  and,  besides,  the  mat- 
ter. If  error,  Is  below  the  Jurisdiction  of 
this  court,  and  not  asslgnaUa  as  error  for 
reversal 

Another  exception  Is  that  the  report  al- 
lows a  certain  Judgment  In  favor  of  Q.  D. 
Camden's  estate,  because  It  constituted  a 
purchase-money  lien  on  land  In  Ritchie.  Ex- 
cept for  the  statement  of  the  answer,  de- 
nied by  general  replication,  we  do  not  know 
ttiat  any  such  fact  exists,  and  we  need  not 
therefore  discuss  the  question  whether  the 


commissioner  erred  In  reporting  this  debt; 
but  It  seems  to  me  that.  If  so,  the  commis- 
sioner W4S  bound  to  r^rt  that  debt  as  a 
judgmoit  binding  the  lands  Involved  in  this 
Bidt,  as  Camden  could  look  to  this  land  as 
well  as  his  own,  the  debt  beli^r  s  personal 
debt,  a  Judgment  ilen  debt,  and  a  specific 
lien  debt.  How  ccmld  the  eommlesloner  omit 
from  hts  report?  If  Camden's  debt  should 
exhaust  the  Doddridge  land,  It  might  give 
right  of  substitution  to  some  other  creditor 
on  the  Biteble  land,  If  in  fact  any  such  ex. 
tsts. 

Another  ecception  is  that  the  commladon- 
er  erroneously  reported  a  deed  of  trust  debt, 
under  a  deed  ia  trust  from  ttie  Bnlays  to 
Edwin  Maxwell,  trustee,  alleging  that  the 
description. of  tbe  lands  ther^  Is  uncarta^ 
That  trust  conveys  certain  tracts  of  land 
lying  on  Arnold's  creek  and  tributaries,  and 
headwaters  of  Doe  run,  in  Central  and  West 
Union  districts  In  Doddridge  county,  giving 
description  relative  to  each  tract  Two 
the  tracts  so  reported  were  not  identified, 
and  Wtfe  not  decreed,  bnt  the  others  were, 
I  think,  identified  by  the  lOd  of  extraneoos 
testimony.  All  that  la  required  for  descry 
tlon  in  a  deed  is  reascmatde  certainty^  and 
the  deed  need  not  be  in  itself  fifily  civiible 
of  ldenUflcatl<m,  because  eztraoeons  testi- 
mony, to  apply  Uie  deed  to  the  subject-mat- 
ter to  wlilch  it  relates,  and  thus  identify  it, 
may  be  a^nltted  to  hdp  out  the  Ascription 
of  the  deed:  This  is  very  well  established. 
rampUns  V.  White,  48  W.  Va.  — »  27  S.  B. 
801;  mom  V.  Fhsxes,  86  W.  Ta.  772,  14  8. 
B.  809;  Warren  v.  Syime^  7  W.  Ta.  474. 

Anothor  mseBsfOxm  la  that  the  Buleys 
Miould  have  luUl  a  credit  ai  $1,674.70  npoi 
a  certain  Lewis  Maxwell  debt  secured  by  a 
deed  ot  trust  Tb1»  is  based  on  a  certain 
alleged  p^ment  made  on  the  2d  ct  April, 
1890,  upon  certain  ludebtedness  of  the  Bnl- 
cys  to  Maxwell.  Afterwarda,  on  the  4tli  oC 
February,  188%  they  gave  tbe  deed  of  trust 
to  secure  this  debt  ud  th«y  say  that  thcv 
did  not  get  credit  for  that  amount  but  had 
laid  the  papers  away  and  forgotten  them. 
A  settlement  between  Maxwell  and  them 
took  place  at  the  date  of  the  execution  of 
tiie  deed  of  trust  In  fact  tb^  -admit  that 
there  were  three  setOements,  Imduding  this 
settlement  at  tbe  date  of  the  deed  of  trust 
Strange  that  they  would  f 4»get  so  largb  a 
payment  The  fact  that  the  payment  was 
made  Is  unquestionable;  bnt  we  do  not  know 
the  elemente  entering  Into  the  settlement  at 
tbe  time  of  tbe  date  of  the  deed  of  trust 
They  did  not  appear  before  the  commission- 
er to  set  up  this  credit  although  the  account 
lingered  before  him  month  after  month  for 
four  months.  When  parties  hare  setUe- 
ment,  it  is  conclusive,  in  the  absence  of 
mistake  or  fraud,  and  a  bond  or  note-4n 
this  Instance,  a  solemn  deed  of  trust—is  con- 
^udve  upon  all  items  «(  the  Included  ao- 
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connt,  and,  the  burden  la  on  the  party  seek- 
ing to  reopen  It,  and  he  must  distinctly  al- 
lege, and  by  clear,  convincing  evidence  prove, 
the  particular  facts.  The  conrt  ought  not 
to  refer  the  matter  to  a  commissioner  to  set- 
tle the  accounts  between  the  parties  prior 
to  the  date  ot  the  settlement  But.  I  repeat, 
they  made  no  effort  to  sustain  this  alleged 
credit  bef<we  the  commissioner,  and  his  re- 
port Is  presumed  to  be  right.  Calwell  t. 
Caperton.  27  W.  Va.  397;  Smith  t.  ^tttm. 
12  W.  Ta.  541,  point  6;  Fry  v.  Feamsta, 
86  W.  Ta.  451,  IS  S.  B.  258.  No  objection  U 
made  to  any  debt  reported,  save  as  to  the 
omiaelfm  of  this  credit 

AjDotfaer  exception  is  to  the  report  as  to 
the  lien  ot  the  deed  of  trnst  eKecnted  by 
the  Buleya  to  Indemnify  Holmes  as  security 
la  certain  notes,  on  the  ground  that  Holmes 
la  proceeding  to  collect  his  claim  for  In- 
demnity under  another  collateral  trust  on 
personal  proper^,  and  the  commissioner  re- 
ports  that  said  deed  of  trust  cannot  be  en- 
forced, for  ^Imee  baa  not  paid  any  of  the 
debta  for  which  the  deed  was  executed. 
Now,  this  deed  of  trust  constituted  no  lien 
m  the  lands,  because  it  indemnlflea  as  to 
notes  vliieh  Holmes  had  algned,  or  might 
thereafter  sign,  without  specifying  ai^  notes 
In  any  w^,  and  ts  too  generaL  Qoff  t. 
Price,  42  W.  Ta.  881.  26  B.  B.  287.  l%ls  debt 
was  in  fact  not  decreed  against  the  land, 
tmt  was  declared  a  lien,  and  It  was  re- 
swred  for  the  fntnre  to  decree  upon  It,  and 
there  la  so  ground  fOr  reveraal  of  Uie  de- 
cree on  Uiat  score;  but  it  can  never  be 
decreed,  beeaose  of  11a  voidnesa. 

Another  exception  Is  that  the  commission- 
er erred  In  the  manner  Or  way  of  reporting 
the  priority  Uena.  .It  Is  useless  to  go 
thnnigh  the  whole  repwt  to  specify  ondw 
this  exception.  It  la  snffldent  to  say  that 
the  liens  are  given  their  proper  priorities, 
some  debts  being  first  lien  on  certain  prop- 
erty and  second  lien  on  othw  propw^, 
which  Is  very  commonly  the  case.  This  ex- 
ception Is  too  general,  anylww.  It  does  not 
put  Its  finger  upon  any  error  as  to  priority 
given  to  any  debt  and  an  exception  to  a 
report  like  this,  reporting  various  claims 
upon  various  parc^  of  real  estate,  ought  to 
give  BpedflcatUMis.  CMsl^  v.  Cain,  1ft  W. 
Ya.  438. 

Another  exertion  Is  that  the  commission- 
er reported  that  the  realty  would  not  rent 
fer  enough  In  Ave  years  to  discbarge  the 
ttens.  Tbe  evidence  referred  to  to  sustain 
*Jils  ezoqptbm  consists  <tf  depoeitionA  taken 


In  an  entirely  different  case,  not  fh  these 
cases,  and  not  referred  to  or  made  part  of 
the  record  In  any  order  or  in  any  wise,  and 
were  taken  in  a  suit  In  which  the  Boleys 
were  not  parties.  D.  0.  Ruley,  one  of  tbe 
owners  of  the  land,  and  one  of  the  appd- 
lants,  when  asked  about  the  renUng  of  the 
land,  said  In  his  deposition  before  the  com- 
missioner,  when  asked  If  It  would  rent  fw 
sufficient  in  five  years  to  pay  the  Uena,  In- 
cluding the  UaxweU  deed  of  trust:  "I  do 
not  think  It  would.  It  would  have  to  rent 
very  high  If  It  did.**  There  la  nothing  to 
sustain  this  exception,  but  the  evld«iee  Is 
against  It  Then,  there  was  the  Maxwell 
deed  of  trnst  Thm  was  no  right  to  mat 
the  land,  when  It  In  lav  called  for  m  aale. 
Besides,  the  liens  reported  aggregate  nearly 
$26,000,  and  there  b^ng  about  1,800  acrea  of 
land  worth  about  $20  an  acre,  how  could 
it  keep  doim  the  interest  and  distance  the 
principal  of  this  large  sum  In  five  years] 
The  bins  charge  that  It  would  not  and  they 
were  taken  for  confessed  at  the  time  the 
commissioner  made  his  report 

Another  exception  says  that  the  commis- 
sioner erred  In  not  reporting  a  certain  deed 
of  trust  glTOi  by  the  Ruleys  to  Franklin 
HaxwelL  Strange  that  debtors  would  ex- 
cept to  the  failure  to  repwt  an  additions! 
debt  against  them.  Tbaj  cannot  do  it  be- 
cause it  does  not  aggrieve  theoL  Tba  truth 
Is  that  this  Maxwell  debt  oonstltnted  a  part 
ot  a  second  deed  of  trust  and  had  tbe  com- 
missioner reported  this  first  debt  he  would 
have  made  the  Ruleys  pay  the  same  twice, 
as  Maxw^'s  answer  admits  it 

The  last  point  made  against  the  decree  is 
that  it  failed  to  subdivide  the  land  Into  lots 
for  sale.  The  defendants  stood  by  during 
all  this  proceeding,  and  never  until  after  the 
commissioner's  report,  and  the  cause  was 
ready  for  hearing,  did  they  ask  that  It  be 
done.  They  could  not  ask  that  the  case  be 
stayed  fw  an  order  of  partition  or  snbdlvh 
slon.  The  lands  were  decreed  to  be  bcAA, 
in  various  tracts  as  conveyed,  of  dUEBrent 
quantities,  from  IS  to  200  acres,  except  that 
there  was  one  tract  of  3S6^  acres.  Besides, 
If  the  court  had  not  directed  how  to  sell,  it 
is  a  matter  left  to  the  dlscreticm  of  the  com- 
missioner. Rose  V.  Brown,  17  W.  Ya.  648. 
But  the  conrt  directed  It  to  be  sold  in  tracts 
as  conv^ed,  which  Is  stated  In  Bor.  Jud. 
Sales,  i  ai,  under  the  authority  of  Chancel- 
lor Kent,  to  be  the  proper  coursa  We  ses 
no  emw  In  thia.  We  thwef  wre  alBm  ths 
decree. 
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(49  S.  C.  372) 

WILLOUGHBT  ct  >1.  t.  NOKTHBABTSRN 
R.  CO. 

(BDpieme  Oonrt  of  Sonth  Orollni.    May  12, 

1887.) 

Affbal — FaHiUbb  to  FnrBOT— Uistaks. 

Where  a  pul7  InadTerteatlr  fails  to  do 
some  act  oectmuj  to  perfect  an  appe&l,  the  m- 
preme  coort,  if  aatiified  Oiat  notice  of  appeal 
was  lerred  in  good  faith,  may  permit  the  ap- 
peal to  be  perfected  at  edt  tlsoe,  n  nidi  tenoB 
as  aiMj  be  just    Coda,  S  MS. 

±ctkm  Blla  F.  WlUongfaby  and  another 
agaliut  the  Nortlieaatecii  BaUroad  Oompanr. 
Prom  a  judgment  tta  defendant,  plaintiffs  ain 
pealed,  and  defendant  moTea  to  dlBmtot  the 
ai^>eal  for  failure  to  properly  i»erf  act  the 
same.   Motion  denied. 

W.  F.  Clayton,  for  appellants.  P.  A.  WiH- 
Gox  and  T.  IL  OiUand,  Cor  re«pondent. 

PER  CT7BIAM.  The  conrt,  after  bearing 
arg:uinent  of  appellants'  and  respondent'e  at- 
torneys upon  a  motion  to  dismiss  the  appeal 
herein,  is  satisfied  tliat  the  notice  of  appeal 
was  served  with  the  bona  fide  Intention  of 
appealing  to  this  court,  and  that,  although 
the  appellants  failed  to  comply  with  the  re- 
qnlrements  of  the  statatee  In  the  proration 
of  the  case  for  hearing  on  appeal,  the  failure 
to  do  so  was  due  to  such  mistake  as  is  con- 
templated by  section  349  of  the  Code,  and 
from  which  they  are  entitled  to  relief.  It 
is  therefore  ordered  that  the  motion  to  dis- 
miss be,  and  the  same  is  hereby,  refused, 
upon  the  following  terms:  That,  If  the  de- 
fendant so  desires,  the  case  shall  be  set  down 
tor  bearing  by  this  court  on  l^nrsday,  the 
10th  day  of  June,  at  6  o'clock  p.  m.;  that.  If 
the  appellants  fall  to  comply  with  this  re- 
quirement, the  Appeal  shall  be  dismissed. 


C«  s.  c.  SCO 

OITT  OF  FLOBBNOB  t.  BROWN. 
(Bn^eme  Gourt  «f  South  Oarottna.    Ifay  11, 

1887.) 

AmuL— DmDBD  CouRT-'FowsB  TO  Call  nr 
CiBocrr  JoDOBs. 

.  ^J^SB?h,  5,  I  12;  and  Act  Jan.  19,  1896, 
I  19  (Iffi  St.  at  Large,  p.  3).  prorlde  that  the 
cirenit  judges  shall  be  called  in  to  asrist  in  the 
determination  of  a  qneatioQ  on  which  the  su- 
preme court  is  divided,  where  a  conadtotional 
question  is  isTolved,  or  where  two  of  the  su- 
preme court  jostices  to  desire.  Held  that,  where 
ueither  conUnsency  occurs,  the  circuit  judges 
will  not  be  called  In  merely  because  the  supreme 
court  is  divided,  and  the  parties  desire  an  an* 
tnorltatiTe  determination  ol  the  qoestion  In- 
volved. 

Petition  for  rehearing.  Dismissed. 
For  original  opinion,  see  26  8.  D.  880. 

PER  CURIAM.  This  petition  f or  a  fe- 
hearing  Is  based  upon  two  grounds: 

First  Because,  this  court  b^g  equally  di- 
vided aa  to  the  true  construction  of  one  of 
the  clauses  In  the  charter  of  appellant,  the 
question  Is  left  practically  undetermined 


when  It  arises  in  some  subsequent  case,  and 
for  that  reason  a  rehearing  should  be  grant- 
ed. In  order  that  this  court  may  call  to  Its 
assistance  the  circuit  judges,  aa  provided  for 
by  section  12  of  article  S  of  the  present  con- 
stitution, as  wen  as  by  section  19  of  an  act 
entitled  "An  act  to  provide  the  wganlzation 
of  the  supreme  court,  to  define  its  powers  and 
jurisdiction,  and  to  provide  for  the  appoint- 
ments of  Its  officers,  and  to  define  their  du- 
ties," a^roved  the  l&th  of  Janoaiy,  189fl  (22 
St  at  Large,  p.  3).    It  does  not  seem  to  m 
that  this  constitutes  any  ground  for  a  rehear- 
ing.  Both  the  constitution  and  the  statute 
above  referred  to  provide  for  but  two  contin- 
gencies in  which  the  drctilt  Judges  shall  be 
called  In:    (1)  Where  a  constltotlonal  ques- 
tion is  iUTolved;  (2)  where  at  least  two  of  the 
Justices  of  this  court  desire  that  the  circuit 
Judges  shall  be  called  In;  and  neither  of  these 
conUngencles  has  happened  In  this  case.  It 
is  not,  and  could  not  be,  claimed  that  any  con- 
stitutional question  is  Involved,  and  two  of 
the  Justices  of  this  court  have  not  expressed 
any  desire  that  the  circuit  Judges  should  be 
called  In  to  assist  In  the  determination  of  the 
question  which  Is  Involved  in  the  Case  under 
consideration.    It  Is  mraely  a  question  as  to 
the  proper  construction  of  one  of  the  clauses 
in  the  charter  of  a  municipal  corporation,  and 
which  It  Is  quite  natural  that  those  who  con- 
stitute such  corporation  should  regard  as  a 
matter  of  so  much  Importance  iu  this  court  as 
to  call  to  their  asBistance  the  circuit  Judges 
tor  the  authoritative  determination  of  the 
contingencies  ivovlded  for  both  by  the  con- 
stitution and  the  statute  which  requires  the 
exercise  of  such  power.    It  Is  manifest  that 
neither  the  constitution  nor  the  statute  con- 
templated that  such  a  [>ower  should  be  exer- 
cised simply  because  the  parties  to  the  cause 
desire  that  the  question  should  be  authorita- 
tively determined;  for  that  would  Involve  the 
uecesstty  of  calling  hi  the  circuit  judges  in 
every  case  where  this  court  happens  to  be 
equally  divided,  for,  if  such  had  been  the  In- 
tention of  the  lawmaking  power.  It  wotdd  have 
been  very  easy  and  most  natural  for  them 
to  say  so.  But  they  have  not  said  so,  and, 
on  the  contrary,  but  two  contingencies  have 
been  provided  for  in  which  the  power  is  to  be 
ecercised.    In  view  of  the  expenses,  delay, 
and  interference  with  the  ordinary  duties  of 
the  circuit  judges  which  will  in  many.  If  not 
most,  cases,  result  from  calUhg  In  the  circuit 
Judge  to  the  assistance  of  this  court,  we  are 
not  disposed  to  exercise  the  power  vested  In 
this  court,  except  where  some  grave  question 
of  public  concern  is  involved.    In  this  par- 
ticular case  we  are  the  less  reluctant  to  de- 
cline to  exercise  the  power  Invoked  by  the 
appellant  as  It  Is  very  apparent  that  any 
doubt  which  may  be  entertained  as  to  the 
scope  of  the  powers  conferred  by  the  charter 
of  the  plaintiff  corporation  can  easily  and 
readily  be  removed  by  an  amendment  of  their 
charter. 

The  second  ground  upon  which  tlw^ppllca- , 
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tlon  for  rehearing  Is  based  Is  that  the  court 
overlooked  the  fact  that  In  a  previous  charter 
of  the  plaintiff  corporation  language  was 
used  which  clearly  conferred  the  power 
claimed  In  this  case.  In  the  first  place,  a 
careful  re-examlnatlon  of  the  record  In  this 
case,  as  well  as  the  arguments  on  file  here, 
falls  to  show  that  any  such  fact  was  brought 
to  the  attention  of  this  court;  and  It  could 
scarcely  be  said  that  the  court  had  overloolEed 
a  fact  not  brought  to  Its  attention.  But,  In 
the  second  place,  It  seems  to  us  that.  If  the 
fact  claimed  to  have  bwa  orerloolced  bad 
been  brought  to  our  attention,  the  effect 
would  have  been  to  strengthen  rath'er  than 
weaken  the  argument  In  favor  of  the  con- 
stmctton  adt^ed  by  two  of  the  members  of 
this  court;  for  U  the  legislature  had  previ- 
ously granted  a  charter  to  the  plaintiff  cor- 
poration, In  terms  which  conferred  the  poww 
In  aneati<ni,  and  subsequently  granted  the 
present  charter  In  terms  which,  at  least,  were 
open  to  question,  the  natural  Inference  would 
be  that  the  legislature  Intended  to  restrain 
the  iK>wer  within  narrower  limits  than  those 
fixed  1^  the  previous  charter.  If  the  legisla- 
ture In  the  former  diarter  had  conferred  gen- 
eral police  powers  on  the  plaintiff  corpora- 
tion, and  in  the  present  charter  has  confined 
the  scope  of  such  general  powers  to  the  po- 
lice force,  legitimate  Inference  would  be  that 
the  intention  was  to  restrict  the  powers  con- 
ferred within  narrower  limits  than  those  pre- 
scribed. It  Is  therefore  ordered  that  the  pe- 
tition for  a  rehearing  be  dismissed,  and  that 
the  stay  of  the  remittitur  heretofore  be  re- 
voked. 

(49  S.  C.  402) 

EQUITABLB  BXJILDINa  .&  LOAN  ASffN 

V.  VANOa  . 
(Sivreme  Court  of  South  OaroUna.    May  11, 
1897.) 

CoHTEiOTS— PUCB  OW  pBRrOBKANOI— IMTIHTIOK 

or  Fahtiis— UaoBT— BuiLDDfa  ana 
Loan  Absooiatioks. 

1.  Where  It  Is  the  Intention  of  the  parties  that 
a  contract  for  a  loan  by  a  Georgia  bnildlng  and 
loan  association  to  a  ruident  of  South  Oarolhia 
shall  be  ptHTfonned  in  the  former  state,  the  con- 
tract wlU  be  governed  by  the  laws  of  Georgia, 
which  provide  that  no  fines,  Interest,  or  pre- 
miums  paid  on  loans  In  sndi  associations  shall  be 
deemed  usurious. 

2.  Defendant  subscribed  for  shares  in  a  loan 
BSSodatioQ,  on  which  she  was  obliged,  under  the 
charter,  to  pay  $15  per  month  tiU  maturity,  in 
ord^  to  entitfe  tm  to  partidpate  in  the  profits. 
Subsequently  she  borrowed  $1,G00  from  the  as- 
sociation, giving  her  bond  and  mortgage  there- 
for, and  agreeing  to  oay  $7.S0  per  month  inter- 
est thneon.  Bern  that,  as  this  was  but  an  agree- 
ment to  pay  interest  at  the  rate  of  6  per  cent 
per  annum,  it  was  not  usurious,  the  llo  monthly 
payments  on  the  stock  having  no  connection 
with  the  loan. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  D.  A.  Townsend,  Judge. 

Action  by  the  Equitable  Building  &  Loan 
Assodation  against  Mary  0.  Vance  to  fore- 
close a  mortgage.  From  a  decree  for  plain- 
Off,  defendant  appeals.  Affirmed, 


The  decree  of  the  circuit  court  and  defend- 
ant's exceptions  were  as  follows: 

Decree:  "Thlsls  an  action  toforedosea  mort- 
gage given  by  the  defendant  to  the  plaintiff  on 
February  5, 1892,  on  a  tract  of  land  in  Laurens 
county.  South  Carolina.  The  plaintiff  is  a  cor- 
poration created  and  existing  under  the  laws 
of  Georgia,  and  Its  principal  office  Is  in  Au- 
gusta, Gft.  The  defendant  Is  a  resident  of 
lAurens  county.  In  June,  1891,  the  defendant 
subscribed  for  SO  shares  of  stock  in  said  asso- 
ciation. Under  Uie  charter  and  by-laws  of 
the  association,  she  had  to  pay  $16  p»  month 
on  the  sliares  till  the  shares  matured,  in  order 
to  entitle  her  to  participate  In  the  proAts  ot 
the  association.  On  Febroaiy  5,  1882,  she 
borrowed  |1,C00  from  the  association,  and 
gave  the  bond  and  mortgage  involved  In  this 
action.  Under  stipulations  entered  Into,  the 
defendant  was  to  pay  an  additional  monthly 
Installment  of  f7.50  as  intravst  on  this  loan 
from  the  date  of  the  loan,  February  S,  1882, 
to  February  6,  1900,  the  date  of  matnrl^  of 
the  debt;  and  tiie  debt  was  to  be  paid  by  tbe 
matured  stock,  on  which  the  dtfendant  had, 
prior  to  the  loan,  as  already  stated,  been  pay- 
ing a  monthly  premium  or  Installment  of  $15. 
So  that,  if  the  defendant  had  continued  to 
pay  $15  monthly  as  premium  on  stock  and  $T.- 
60  monthly  as  interest  on  loan  to  6th  Feb- 
ruary, 1900,  the  debt  would  have  been  paid 
by  the  matured  stock,  without  any  further  ef- 
fort on  the  part  of  the  defendant  But  the  said 
Btipnlatftms  further  provided  that,  If  ttie  de- 
fendant should  fall  to  pi^  any  of  the  said 
monthly  payments,  and  should  be  In  arrears 
for  six  months,  then  the  whole  principal  loan- 
ed should  becmne  due  and  payable.  The  de- 
fendant paid  her  monthly  InBtallment  of  $15 
from  Jnne.  1891,  to  February  6,  1892,  when 
she  borrowed  the  $1,600,  and  then  paid  both 
the  $15  and  the  $7.50  monthly  up  to  and  In- 
cluding September,  1894,  when  she  ceased  to 
pay.  Then  this  actlcm  was  Instituted,  more 
than  ^  months  after  she  ceased  to  pay,  to 
wit,  on  the  14tb  Augnst,  1806.  Tbe  defend- 
ant denied  each  and  every  allegation  of  tbe 
complaint,  and  pleaded  usury.  It  was  nfer* 
red  to  CoL  B.  W.  Ball  to  take  the  testimony, 
and  the  Incorp<wati<Hi  of  tbe  plaintiff  onder 
tbe  laws  of  Georgia  was  admitted,  and  also 
that  defendant  borrowed  this  money  for  the 
benefit  of  her  own  estate,  and  declares  her 
Intuition  to  charge  her  own  se^wrate  estate 
with  tbe  debt.  Tlie  question  of  usury  Is  tbe 
most  Important  point  to  be  considered;  but 
back  of  that,  and  preliminary  to  It,  is  the  ques- 
tion, where  was  the  contract  to  be  poformed? 
Was  It  to  be  performed  in  Laurens  connty,  S. 
C,  or  In  Qeo^ia?  Tbey  had  a  right  to  nm- 
tract  In  reference  to  the  laws  of  South  Car- 
olina or  In  reference  to  the  laws  ot  Georgia. 
There  Is  no  oral  testimony  on  this  p<Ant,  and 
therefore  we  must  be  govoned  by  what  ap- 
pears upon  the  papers  Introdoced,  and  tbe 
surrounding  circumstances  as  shown  by  the 
testimony.  .  None  of  the  papers  state  dhrectiy 
where  the  contract  was  to-^ha  performed. 
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Tb^  pnrport  to  luiTe  been  made  In  Sonth  Gur- 
oUna,  but  that  is  not  concInslTe.  All  tbe  terms 
of  the  contract  should  be  examined,  and  the 
Burroondlng  drcomstances;  and,  thna  consid- 
ered, I  am  forced  to  the  conclusion  that  the 
parties  to  that  contract  intended  that  it  should 
be  paid  In  Georgia.  Tha  question  of  usury 
wUI  therefore  be  considered  under  the  G«orsia 
law.  In  the  first  place.  It  Is  not  more  than  6 
per  cent,  because  $7.60  per  month  Is  exactly  6 
per  cent,  of  $1,500.  Hie  other  payments  are 
independent  of  the  loan,  and  had  to  be  made 
whether  a  loan  was  made  pr  not.  But,  Inde- 
pendent of  this,  the  law  of  Georgia  provides 
as  follows:  That  no  fines,  Interest,  or  pre- 
mlmns  paid  on  loans  In  any  building  and  loan 
association  shall  be  deemed  usurlons,  and 
same  may  be  collected  by  law  In  this  state 
and  according  to  the  terms  and  stipulations 
of  the  agreement  between  the  association  and 
the  borrower.'  So  that,  even  If  something 
more  than  6  per  cent  had  been  charged,  or 
even  more  than  8  per  cent  (the  rate  allowed 
by  Sonth  Carolina  law),  It  would  not  be  usury 
under  the  Georgia  law.  I  conclude,  therefore, 
that  the  contract  is  not  usurious,  and  that 
plaintiff  is  entitled  to  a  Judgment  of  foreclo- 
sure for  the  amount  claimed  In  the  complaint 
for  debt  and  attorney's  fees,  to  wit,  one  thou- 
sand five  hundred  and  flfty-<me  and  */ioo  dol- 
lars, and  1 80  find.  It  Is  therefore  ordered  and 
adjudged  that  the  mortgaged  premises  de- 
scribed In  the  complaint  in  this  action,  or  so 
much  thereof  as  may  be  auffldent  to  pay  tha 
sum  due,  with  interests  and  costs,  be  sold  at 
public  auction.  In  the  county  of  laurens,  on 
sales  day  In  November  next,  or  on  some  con- 
venient sales  day  thereafter,  by  the  sheriff  of 
said  county,  upon  the.foUowlng  terms,  to  wli: 
One-third  cash,  the  balance  of  the  purchase 
money  In  one  and  two  years,  and  to  bear  In- 
terest from  the  jday  of  sale,  and  to  be  secured 
by  a  bond  of  the  purchaser  and  a  mortgage  of 
the  premises;  that  the  said  sheriff  give  the 
usual  l^;al  public  notice  of  the  time  and  place 
of  such  sale;  that  the  said  sheriff  execute  to 
the  purchaser  or  purchase  a  deed  or  deeds 
of  the  premises  sold;  that  out  of  the  money 
arising  from  such  sale,  after  deducting  tbe 
amount  of  his  fees  and  expenses  on  such  sale, 
and  any  lien  or  Hens  upon  said  premises  so 
sold,  at  the  time  of  such  sale  for  taxes  or  as- 
sessments, tbe  said  sheriff  pay  to  the  plaintiff 
or  his  attorney,  first,  tiis  costs,  with  Interest 
from  the  date  hereof,  and  then  the  sum  of  fif- 
teen hundred  and  fifty-one  and  ^/ioo  dcrilars, 
.with  interest  from  tbe  date  hereof,  or  so  much 
thereof  as  tbe  purchase  money  of  the  mort- 
gaged premises  will  pay  of  the  same,  take  re- 
ceipt thereof,  and  file  it  with  his  report  of 
sale;  that  he  pay  over  and  deliver  the  siirplua 
money  or  surplus  proceeds  of  the  sale  (If  any) 
to  the  clerk  of  this  court,  to  be  drawn  or  trans- 
ferred only  on  the  order  of  the  court;  that  he 
make  a  report  of  such  sale,  and  file  It  with  the 
cleriE  of  this  court,  with  all  convenient  speed; 
that,  If  the  proceeds  of  such  sale  be  Insuffl- 
dent  to  pay  fbe  amount  m  reported  due  to  the 


plaintiff,  with  the  tntereats  and  costs  aforesaid, 
the  said  sheriff  specify  the  amount  of  said  de- 
ficiency in  his  report  of  sale,  and  that  the  de- 
fendant pay  the  same  to  the  plalntUC,  and  that 
the  purchaser  or  purchasers  at  such  sale  be  let 
into  possession  on  production  of  tbe  sberiff's 
deed  and  a  certified  copy  of  the  ordor  confirm- 
ing the  report  of  sale.  And  It  is  further  ad- 
judged that  the  defendant  and  all  persona 
claiming  under  her  be  forever  barred  and  fore- 
closed of  all  right  title,  interest,  and  equity 
of  redemption  in  the  said  mortgaged  premises 
80  sold,  or  any  part  thereof.  The  following  is 
a  description  of  the  mortgaged  premises  here- 
inbefore mentioned:  'All  that  lot  or  parcel  of 
land  lying  within  the  corporate  limits  of  the 
town  of  Laurens,  in  the  county  of  Laurens,  in 
the  state  of  South  Carolina,  containing  one 
and  one-half  acres,  more  or  less,  with  the  fol- 
lowing metes  and  bounds:  Beginning  at  stake 
X  30,  on  comer  of  S.  D.  Garltngton's  residence 
lot;  then  with  said  lot  S.,  67^  B-.  &  chains  and 
30  links,  to  stake  x  30;  thence  8.,  77  E.,  8 
chains  and  12  links,  to  stake  x  30;  thence  N., 
23  E.,  1  chain  and  36  links,  to  elm  x  3,  x  30,  Tf. 
on  W.  R.  Bramlett's  land;  thence  with  said 
land  N.,  7^  W.,  9  chains  and  62  links,  to 
stake  X  3  N,;  thence  N.,  61^  W.,  across  the 
middle  of  a  well,  1  chain  and  73  links,  to  stake 
3  N.  on  side  of  Harper  street  1  chain  and  20 
links  to  the  beginning  comer.* " 

Defendant's  exceptions  and  grounds  of  ai>* 
peal:  '*{^■)  It  Is  respectfully  submitted  that 
his  honor  erred  in  overruling  defendant's  ob- 
jections to  and  In  admitting  and  considering 
the  following  evidence  and  testimony:  (a) 
Printed  copy  of  by-laws  of  the  plaintiff's  as- 
sociation, adopted  In  1880,  and  printed  ct^y 
of  amended  by-laws,  adopted  In  1892,  be- 
cause tbe  first  was  not  responsive  to  any 
allegation  In  the  complaint,  and  the  second 
was  not  responsive  to  any  allegation  of  the 
complaint,  and  was  adopted  subsequent  to 
the  maliJng  ol  the  contract  complained  up- 
on, (b)  Copy  of  act  of  legislature  of  Georgia 
regulating  Interstate  building  and  loan  asso- 
ciations, approved  October  19,  1891,  because 
the  same  was  irrelevant  (c)  Pass  book  No. 
6G2,  of  Mary  C  Tance,  Issued  by  pjalntlff, 
l>ecause  same  was  not  responsive  to  the 
pleadings,  (d)  Mary  C  Vance's  application, 
No.  90,  for  loan,  because  same  was  Irrele- 
vant and  not  responsive  to  the  pleadings.  \ 
(e)  Certificate  No.  662.  of  Mary  a  Vance,  for 
thirty  shares  of  stock,  because  same  was 
Irrelevant,  and  not  responsive  to  the  plead- 
ings, (f)  Testimony  of  the  witness  Jas.  B. 
Walker,  as  to  the  distribution  of  the  nine 
hundred  and  forty  and  *^/ioo  dollars  paid 
by  defendant  to  plaintiff,  because  the  same 
was  Irrelevant  secondary,  and  not  resptm- 
sive  to  pleadings.  (2)  Because  tils  honor  err- 
ed in  not  passing  upon  defendant's  objection 
to  tbe  testimony  of  the  witness  Jas.  B.  Walk* 
er  as  to  the  way  the  plaintiff  arrived  at  the 
balance  due  by  defendant  and  as  to  tbe 
plaintiff  organising  and  going  Into  business 
accOTdhig  to  Its  charter.        Because  his  hoiH 
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or  erred  In  finding  and  holding  that  the  de- 
fendant bad  to  pay  ^IS  per  month  on  her 
shares  tlU  they  matured  In  order  to  entitle 
her  to  participate  in  the  proflta  of  the  asso- 
ciation. (4)  Because  his  honor  erred  In  find- 
ing and  holding  that  the  contract  between 
the  plaintiff  and  defendant  was  to  be  per- 
formed In  Georgia,  when  he  should  have 
found  and  held  that  said  contract  was  exe- 
cuted In,  and  was  to  have  been  performed 
In,  South  Carolina.  (S)  Because  his  honor 
erred  In  considering  and  deciding  the  qnea- 
tion  of  usury  under  the  Georgia  law,  when 
he  should  have  considered  and  decided  said 
question  under  the  laws  of  this  state.  (6) 
Because  his  honer  erred  In  finding  and  hold- 
ing ttiat  the  contract  was  not  usurious.  (7) 
Because  his  htmor  should  have  held  that 
the  requirement  by  plaintiff  that  defendant 
carry  two  shares  of  stock  for  each  hundred 
dollars  borrowed  was  a  clear  attempt  to 
evade  the  usury  laws.  (8f  Because  his  hon- 
or erred  In  finding  and  holding  that  the 
plaintiff  was  entitled  to  judgment  of  fore- 
closure against  the  defendant  for  one  thou- 
sand five  hundred  and  fifty-one  and  Vi»« 
dollars.  (0)  Because  Ms  honor  erred  In  pot 
holding  that  the  defendant  had  paid  plain- 
tiff nine  hundred  and  forty  and  "Vioo  dcd- 
lara  on  the  loan,  and  that  the  true  amount 
due  by  defendant  to  plaintiff  was  the  sum 
of  five  hundred  and  flfty-nlne  and  ■•/>••  dol- 
lam." 

j4rinuon  ft  RIctaey,  fw  appellant  Btmpeon 
ft  BaAsdale  and  Wm.  B.  Jadtaoo,  tar  re- 
spondent. 

BBNDT,  J.  Mary  O.  Vance,  the  defendant 
and  appellant  In  this  cause,  subscribed  In 
June,  1891,  tor  30  shares  of  stock  In  the  Equi- 
table Building  ft  Loan  Association,  a  corpora- 
tion created  and  existing  under  the  laws  of 
Georgia,  with  Its  principal  office  In  Augusta, 
Ga.  On  5th  February,  1892,  the  defendant 
borrowed  91,500  from  the  association,  and  ex- 
ecuted her  bond  and  gave  her  mortgage  to  the 
association  on  land  In  Laurens,  S.  O.  On 
condIti(m  broken,  the  plaintiff  association 
broi^ht  Its  action  tor  foreclosure  on  14th  Au- 
gust, 1896.  Bealdee  a  general  denial,  the  de- 
fendant set  up  the  plea  of  nsnry,  and  also 
claimed  that  sundry  large  payments  made  by 
her  should  be  credited  on  her  bond.  The 
cause  came  on  to  be  heard  by  his  honor,  D.  A. 
Townsend,  drcnlt  judge,  who,  In  his  decree, 
held  that  the  contract  was  to  be  performed  in 
Georgia,  and  to  be  construed  according  to  the 
laws  of  that  state;  and  that  according  to  the 
laws  of  Georgia  the  contract  in  question  was 
not  usurious.  The  drcnit  decree  and  the  ex- 
ceptions of  the  d^endant  should  be  embodied 
In  the  report  ot  this  case.  Indeed,  there  ts 
little  need  of  adding  anything  to  the  decree  of 
the  circuit  judge,  which,  In  our  Judgment, 
should  be  affirmed. 

The  leading  questions  raised  by  the  plead- 
ings and  the  excepthna  are:   GQ.  Was  the  con- 


tract to  be  performed  In  Oeoi^  or  bi  this 
state?  (2)  Was  the  contract  usnrtoaa?  The 
Issue  as  to  place  of  performance  la  a  mixed 
question  <tf  law  and  tacL  TbB  circuit  judge 
reached  the  conclusion  that  the  parties  to  the 
contract  Intended  that  It  should  be  performed 
In  Georgia.  In  this,  after  carefully  consid- 
ering the  testimony,  we  can  find  no  oror. 
After  thus  concluding,  It  ftdlowed,  as  a  matter 
of  course,  that  the  defense  of  usury  would 
faU,  because  It  Is  laid  down  In  the  taw  of  Geor- 
gia that  "no  flues,  Interest,  or  premiums  paid 
on  loans  In  any  building  and  loan  aaaodatlMi 
shall  be  deemed  nsnrtons."  The  drcnit  judge 
might  have  g<me  forther,  and  held  that,  erai 
under  the  laws  of  this  state,  the  contract  was 
not  usurious.  Referring  to  the  rate  ot  Inter- 
est charged,  he  says  In  his  decree:  "It  la  not 
mora  than  six  per  cent,  becanae  fTjBO  per 
month  Is  exactly  six  per  cent  of  fUSOa  Tbc 
other  payments  are  Independmt  of  the  loan, 
and  had  to  be  made  whether  a  loan  was  made 
or  not"  Here  he  touched  the  very  narrow 
of  the  matter,  when  he  Indicated  that  the  pay- 
ments made  by  the  defendant  referred  to  two 
distinct  transacti<»u,  which  should  not  be 
blended.  In  one  she  acted  as  a  abxAlMlder, 
and  paid  monthly  InstaUments  on  the  stock  she 
had  purchased.  In  the  other  she  acted  as  a 
borrower  of  money,  and  paid  Interest  "w***'? 
on  the  loan.  The  testimony  shows  that  ths 
defendant  subacrlbed  fw  30  shares  <rf  sbxA  ta 
the  assocUition  In  June,  ISIKL,  and  agreed  to 
pay  $16  per  month  on  those  shares  until  they 
should  mature.  She  thus  became  a  stockbetd- 
er  In  a  money-lending  concern.  Seven  months 
later,  In  February,  1892,  she  borrowed  91,500 
from  the  aasodation,  glvhig  her  bond  and  mort- 
gage to  secure  the  loan,  and  *grftfting  to  pay, 
as  Interest  on  the  amount  borrowed,  $7JiO  per 
month.  She  thus  became  a  borrower  from 
the  money-lending  concern  of  which  she  was 
a  shareholding  member.  As  a  holder  <ft  80 
shares  of  stock,  she  had  to  $15  a  numtii, 
and  this  whether  she  borrowed  money  from 
the  association  or  not  As  a  borrower  of  mon- 
ey, she  had  to  pay  f7.50  a  month  as  Interest 
on  her  ¥1,600  loan,  which  Is  at  the  rate  of  6 
per  centum  per  annum,— a  rate  leas  than  that 
allowed  by  law  In  this  state.  Her  pHttt  of 
usury  la  founded  on  the  mingling  together  at 
these  two  distinct  tranBactlons,— -the  paying 
of  the  monthly  Installments,  or  stodk  dues, 
and  the  paying  of  the  Interest  monthly.  Hav- 
ing thus  ascertained  that  she  paid  Interest  at 
the  rate  of  only  6  per  centum  per  ■niHtm,  it 
only  remains  to  declare  that  the  claim  of  usury 
cannot  be  sustained.  Hie  views  herein  ex- 
pressed are  not  Inconsistent  with  the  decision 
of  this  court  In  the  case  of  Aasodatkn  v. 
Dorsey.  15  S.  0.  462-470.  The  facts  in  that 
case  show  that  the  borrower  was  required  to 
pay  a  discount  or  premium  In  addition  to  the 
Interest  charged,  and  he  bad  this  to  pay  on  a 
larger  sum  than  was  actually  lent  to  him.  Hm 
aggregate  amount  of  Interest  and  discount  ex- 
ceeded the  legal  rate  of  interest  Bot  In  this 
caae  no  discount  or  premium, Is  charnBd,  and 
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the  only  Interest  paid  is  upon  a  sum  of  money 
actoally  advanced  to  the  defendant  by  the 
association;  and  have  sem  that  the  in- 
terest paid  la  less  than  the  lesral  rate. 

Sexeral  exceptlona  were  taken  to  the  rnllnga 
of  tbe  drcDlt  judge  In  admitting  certain  testi- 
mony. We  have  found  no  error  in  the  said 
rnlinga.  It  Is  the  Judgment  of  the  court  that 
the  judgment  of  the  drcnlt  conrt  be,  and  tbe 
same  Is  taerd^y,  alBnned. 

GARY.  A.  did  not  att  In  fhla  eaaak  being 
disquaUfled. 

(U9  N.  a  916) 

BROUaaiON  T.  TOUNO. 
(SopnineOoartof  NortiiOsrolfaia.  I>ec.28.1896w) 
Euonoir  to  LseiBUTnaB— Coktsst— Biootnr^ 

POWBR  TO  ORSKR. 

In  an  election  contMt  between  candidates 
tar  the  general  assembqr,  a  jndse  of  the  en* 
tfttioT  or  ot  fht  supreme  court,  under  the  super- 
Tisory  powers  conferred  hj  Acts  1906,  c.  VSB,  can 
alone  ordn  the  duplicate  ballot  boxes  to  be 
opened,  and  a  recount  made,  before  tbe  conunla- 
Bontf  appointed  to  take  eTidenee,  and  tba  resnlt 
reported  to  the  legislatlTe  body,  and  die  dark 
■of  the  snpeiler  conrt  has  no  anefa  power. 

Contest  for  a  seat  in  tbe  bonee  repr*- 
sentatlTes  from  Wake  connty  between  N.  B. 
Broogbton,  cnttestant,  and  James  H.  Young. 
«onteetee.  J.  O.  BCaroom,  justice  of  the 
pe«»,  the  ctwtunlssloner  to  take  dqwidtlMis, 
ai^lled  to  D.  H.  Young,  clMfe  ot  superior 
court  of  said  county,  for  the  dui^cata  ballot 
boxes,  that  he  might  make  a  recount  of  the 
baUota.  This  b^ng  refused,  appllcatkm  was 
made  to  Mr.  Justice  OI^ABK  for  a  rule  (m 
tbe  tietk  to  show  cause  why  he  should  not 
craut  the  application.  D«iied. 

Douglas  &  Holding,  Sb^herd  *  Busbee, 
and  W.  W.  Jraies,  for  contestant  J.  O.  L. 
Harris,  for  contestee. 

GLARE,  J.  Upon  hearing  couns^  for  and 
against  the  motion,  I  am  of  opinion  that  the 
object  of  the  statute  In  requiring  the  pres- 
emtlcm  ot  the  ballota,  in  duplicate  ballot 
boxes,  duly  sealed  up,  is  that  they  may  be 
k^  as  eTidenee  to  verify  ot  correct  the 
Section  returns  when  Impeached.  If  a  quo 
warranto  was  being  tried  in  the  superior 
conrt  cotalnly  the  judge  presiding  might 
order  said  ballot  boxes  brought  Into  court, 
and  a  recount  made  in  the  presMice  of  the 
court  and  jury.  In  contested  electiiMia  for 
members  of  the  general  assembly  and  mem- 
bers of  eiHigress,  the  eTidenee  Is  taken,  not 
before  a  jury,  but  before  a  commissioner, 
and  snlKnltted  upon  depodtlons.  Therefore^ 
if  the  same  benefit  of  the  recount  of  the 
ballotB  Is  to  be  had  as  on  the  trial  of  a 
quo  warranto,  there  must  be  an  ordu*  to 
hBTe  the  examlnatl<m  of  the  ballots  made  be- 
fore the  commisslotter,  and  ttie  result  report- 
ed to  the  legislatlTe  body.  It  is  not  possible 
that  the  legislature  intended  that  the  clerks 
4tt  Cherokee  or  Dare  or  muj  oOam  oonnty 


should  attend  with  their  numerous  ballot 
boxes  before  the  general  ass^nbly  In  Ra- 
leigh, or  before  the  congressional  committee 
on  elections.  I  am  of  opinion  that  the  clerk 
properly  declined  to  permit  the  boxee  to  be 
opened,  and  a  recount  made,  on  the  motion 
of  a  commissioner  to  take  depositions,  and 
that  this  should  only  be  done  uptMi  the  or- 
der ot  a  judge  of  the  superior  or  supreme 
court,  under  the  supervisory  powers  confer- 
red by  chapter  159,  Acts  1885.  The  powers 
thus  ctmterred  do  not  cease  on  Section  day, 
but  coTer  all  matters  poUnent  to  tbe  scope 
of  that  act.  Including  the  election  and  the 
retains.  The  act,  by  Its  tcoor,  is  to  be  lib- 
erally construed,  with  a  Tiew  ot  effectuating 
its  purposes  of  securing  both  "n,  free  ballot" 
and  "a  fair  count"  The  effect  of  the  re- 
count as  well  as  of  the  original  returns, 
is  for  the  general  assemUy,  who  are  to  judge 
of  the  quallflcatlon  and  election  of  their  own 
mranbera;  but  that  hon<mU>le  body  is  enti- 
tled to  have  the  result  of  sudi  recount  laid 
before  them  upon  their  assembling,  especl 
ally  since,  their  sessions  btfng  limited  to  60 
di^  It  is  due  that  body  and  the  public  as 
well  that  there  may  be  means  of  speedily  der 
tennltttng  the  rights  of  emtestees  and  con- 
testants to  seats. 

The  ballot  boxee  should  not  be  taken  out 
of  the  custody  of  the  cleric,  nor  the  place 
designated  for  13kelr  dq^oslt  Ttio'efore  be  It 
ordered  that  on  the  30th  day  of  December, 
1896,  at  10  o'clock,  D.  H.  Young,  derii  of  the 
superior  court  of  Wake  county,  will.  In  the 
office  of  ssld  clerk,  in  turn  op«i  each  and 
ever/  ballot  box  containing  rotes  for  the 
general  assembly  from  the'  precincts  desig- 
nated In  section  8  ot  the  contestant's  com- 
plaint or  notice  of  contest  and,  in  the  pres- 
ence  of  the  commissioner  and  the  parties 
and  their  counsel,  count  and  certify  tbp 
number  ot  ballots  in  each  cast  for  N.  B. 
Broughton,  and  the  number  cast  for  James 
H.  Young,  till  each  and  eT»y  box  designat- 
ed has  beu  opened  and  counted,  which  cer- 
tiflcate,  countersigned  by  the  commissioner, 
Shan  be  certified  In  the  eridence  submitted 
to  the  general  assembly.  As  the  rote  of 
each  box  Is  counted,  the  ballots  shall  be  im- 
mediately replaced  In  the  box  by  the  ci^, 
and  the  box  shall  again  be  sealed  up,  and  re- 
placed by  him  In  the  same  place  of  deposit, 
itlll  further  authority  Is  given  to  open  the 
same.  The  recount  tiius  authorised  extoids 
only  to  the  names  of  tiw  contestant  and  con- 
testee In  this  action. 


(91  Qm.  5S2) 

BTANS  T.  BBTHUNB. 
(Supreme  Conrt  of  Georgia.   Nor.  16,  1896.) 

Marribd  Woman  —  Bsparits  Ebtatb  —  Cohtbi- 
anoe  to  Hobbahd. 
A  deed  convcring  land  to  a  married  man 
"as  trustee  tor  his  wife,"  naming  her,  though 
made  prior  to  the  adoption  of  the  Code,  created 
a  separate  estate  in  the  iritt.  it  appearing  that 
the  husband  accqited  the  deed  as  bupg  eSectnaJ 
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tor  tbla  pnrpoM,  and  reoonilscd  the  property  u 
kers,  ana  uiat,  thenirb  be  Jointly  oecapied  It 
with  her.  he  had  nerer  daimed  title  to  it.  This 
case  diflen  Cram  that  daaa  of  caaea  wherein 
deeds  of  like  Import,  and  containing  no  special 
words  creating  a  separate  estate  m  the  wife, 
were  made  to  persons  otiier  than  the  hnsband, 
the  grantee  heme  designated  "as  trustee"  for 
the  wife,  but  wiiD  tlie  making  or  accepting  of 
which  deeds  the  husband  had  nothing  to  oo. 

^yUabtts  by  the  Court) 

Bhror  from  superior  court,  Baldwin  county; 
John  C.  Hart,  Jiidca. 

Action  by  Bamuel  Brmna  acalnst  B.  H. 
WaU  and  J.  B.  WaU.  Judgment  for  plaintiff. 
Bxeeotlon  was  levied  on  a  hotiae  and  lot  aa 
the  property  of  B.  H.  WalL  L.  H.  Oomp- 
ton  filed  a  claim  thereon.  Bettanne  was  sab- 
stltuted  as  administrator.  Verdict  for  claim- 
ant, and  plaintlir  brings  error.  Affirmed. 

Boberta  ft  PotOc^  Cor  plaltaUff  in  error. 
Orawfoia  ft  Orawford,  for  defmdant  In  error. 

SIMMONS.  0.  3.  In  186^  certain  land  waa 
coDTeyed  to  Blam  H.  Wall  "as  trustee  for  his 
wife,  Laura  H.  Wall."  the  conyeyanco  being 
"unto  the  said  Blam  H.  Wall,  as  trustee 
aforesaid,  her  lielrB,"  etc.  Tlie  hab^um 
clause  was,  "Unto  him.  aa  trustee  aforesaid, 
her  heirs  and  assigns."  etc.  The  warranty 
was,  "Dnto  the  aald  Blam  H.  Wall,  aa  trustee 
aforesaid  of  Laura  H.  Wall,  her  heirs  and 
assigns,"  etc.  This  land  was  teried  n^pon 
as  the  pn^rty  of  B.  H.  Wall  under  an 
execution  against  him,  Issued  in  lasi,  and 
was  claimed  by  L.  H.  Oompton.  admlnlstrar 
tor  of  P.  M.  ComptoDi  to  whom,  as  ap[>eared 
on  the  trial  of  the  claim  case,  it  had  bedb  con- 
veyed by  Mrs.  Laura  H.  Wall  in  ISSL  At 
the  trial  B.  H.  WaU  testified  that  he  and  bis 
wife  resided  together  on  the  land  In  question 
from  ISM  to  1801;  that  she  claimed  ttie  place 
as  her  ovn  dorlng  all  that  time;  and  that 
he  recognized  the  place  as  hers,  and  had 
neyer  claimed  title  to  it  for  lilms^.  TUa 
evidence  waa  uncontradicted.  The  jury,  un- 
der the  direction  of  the  court,  found  a  rer- 
dict  In  favor  of  the  claimant,  and  the  de- 
fendant made  a  motion  for  a  new  trial  upon 
the  grounds  that  the  verdict  waa  contrary  to 
law.  evidence,  etc,  and  that  the  court  erred 
"In  directing  a  verdict  on  the  ground  that 
the  deed  to  B.  H.  Wall,  'as  trustee  for  hla 
wife,  Laura  H.  Wall,  her  heirs  and  assigns,' 
vested  the  title  to  the  land  levied  on  In  Laura  • 
H.  Wall,  and  not  In  B.  H.  Wall,  her  boa- 
band."  The  motion  waa  owmled,  and  the 
plaintiff  excepted. 

It  was  contended  on  the  part  of  the  plain- 
tiff in  oTor  that,  as  the  law  stood  at  the 
date  ct  the  execution  of  the  deed  above  re- 
fttred  to  (which  waa  prior  to  the  time  the 
Code  of  1861  went  into  effect),  the  title  to 
the  land  vested  in  the  husband,  and  not  in 
the  wife.  It  la  true  that  prior  to  the  adop- 
tion of  the  Code,  which  changed  the  prior 
taw  on  the  subject  by  providing  that  **no 
words  of  separate  use  are  necessary  to  cre- 
ate a  trust  estate  tor  the  wife,"  et&  (Code 


1801. 1 2288),  tbe  mle  waa  that  a  Aeed  tone 
as  trustee  for  a  married  woman  would  not 
exclude  the  marital  rights  of  the  husband, 
and  create  a  separate  estate  In  the  wife,  nn- 
leaa  It  dearly  appeared  that  audi  waa  the 
Intention  of  the  maker.  See  the  foUoMng 
cases  ,  dted  by  counsel  for  the  plaintiff  In 
error:  Wada  t.  Bnasall,  IT  6a.  Vfeae- 
man  t.  Flood,  IS  Oa.  528;  Andrews  v.  Bon- 
na>,  28  Oa.  521;  Logan  t.  Goodall,  42  6a. 
lis.  In  tbe  case  of  Brown  r.  Klmbroogh,  61 
Qa.  86,  this  court,  bo#inrw,  while  recognis- 
ing the  role  to  be  as  above  atated,  held  that 
where  a  daed  waa  made  to  a  husband  as 
trustee  for  his  wife,  his  successors  in  office 
and  assigns,  and  the  deed  was  aec^ted  by 
the  husband,  a  sepanta  estate  In  the  wife 
was  tbaaby  created,  although  there  were  no 
■padal  words  In  tbm  deed  to  that  efltet  la 
the  opinion  d^vered  by  Trippe,  J.,  in  tliat 
ease  It  is  said:  'a>oeB  tbe  fact  that  tbe  deed 
was  made  to  tba  htnband  as  trustee  ffw  bis 
wife,  and  that  he  so  bid  off  the  land,  bar  his 
marital  rights,  and  create  an  estate  In  the 
wife7  We  Cldnk  it  does,  nptm  principle  and 
authority.  When  a  conveyance  is  made  by  a 
stranger  to  a  third  iwraon,  as  trustee  for  the 
wife,  the  husband  baa  no  part  in  the  trans- 
action. He  Ip  not  an  actor.  He  atanda  ol 
his  ri|^  as  husband.  If,  by  citar  and  ex- 
plicit Intention,  or  b^  the  use  of  ttie  propa 
tenna,  a  separate  estate  la  created  In  the 
wife,  she  so  takes,  and  his  rights  are  barred. 
If  this  Intention  Is  not  nneqnivocal.  and  as  bt 
has  do&e  nothing  to  eatt^  him,  hla  rigbta  at 
tach,  and  may  be  assorted.  But  if  he  is  tht 
settlor  tdmseUr^f  he  exeentes  a  conv^ance 
to  a  trustee  fw  his  dwn  wlf^— It  Is  a  deda- 
ratlon  by  hlmsdf  of  hla  consent  that  Us 
wife  shall  tak&  He  passes  the  tide  to  an- 
other for  his  wife;  and  that  simple  act,  with- 
out any  technical  or  eipress  wosda  to  ptk. 
vent  the  title  from  at  once  rereatlDg  In  him- 
self, Is  snflfcient  to  show  Us  bmsant  to  mtn 
or  part  wltli  his  rights  as  husband;  cSsa  the 
whole  transactton  would  be  but  a  l^al  farc& 
*  *  *  The  same  reasoning  and  the  same 
prlndple  will  apply  in  cases  where  tiie  con- 
veyance is  to  the  hnsband  as  trustee  for  Us 
wife,  and  so  are  tbe  authorities.**  See  au- 
thorltlea  dted  in  the  opinion.  To  the  sune 
effect,  see  Mounger  v.  Duke^  68  6a.  277. 
Here  the  husband  not  only  permitted  tbe 
deed  to  be  made  to  him  as  trustee  for  the 
wife,  but,  as  we  have  seen.  ncogaJied  the 
property  as  hers,  and  made  no  claim  to  it 
himself.  It  follows  that  tbe  Judgment  of  the 
court  below  should  be  affirmed.  Judgment 


(a  W.  Ta.  S»} 
JAOKSON  V.  NOBFOLK  ft  W.  B.  OO. 
(Snpreme  Court  of  Ajqieals  of  West  Virginia. 
April  21,  188TJ 

NsouQsiroB  or  Fsllow  Sbkvutt—  Liabiutt  Ofr 
Master. 

1.  The  test  whethsr  a  master  Is  ttabte  to  one 
servant  Cor  tbe  DegUgeaoe  of  ano&er  servant  la 
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tiie  character  of  the  nefUxent  act  If  It  be  in 
the  AsAas  of  an  act  iQctmmmt  on  the  maatn  aa 
a  dntr  ot  the  master  to  the  aerrant,  the  maater 
ia  liaUe;  otberwiM  not. 

2.  A  maater*!  linbUltr  to  one  aerrant  for  the 
nesBgence  of  another  la  not  dependent  on  the 

e  of  the  aerranta,  nor  on  the  fact  that  one 
aathoritr  over  the  other,  bnt  on  the  char- 
acter of  the  negligent  act. 

3.  A  conductor  'Is  a  fellow  aerrant  with  a 
brakanan  and  aOusc  aerranta  on  a  trahi,  not  a 
rfoe  OTincipal. 

4.  All  serranta  engaged  In  the  common  serrice 
ot  the  aame  master  in  condacting  and  carrTing 
on  the  same  roaeral  boalneis,  in  which  tiie  nana! 
inatrnmentaliaea.  «re  emplored,  are  fellow  aerr- 
anta. A  pnmer  teat  ot  thia  mle  ia  rriiether  tin 
Deglisence  of  tlie  one  la  Ukelj  to  occur  ana  in- 
flict uijnrT  on  the  other. 

5.  If  a  rice  prindpal,  in  the  particular  act  In 
iriikii  hla  n^ngence  ooeitra,  is  not  in  the  line  of 
his  did7,  bnt  poformlng  an  act  in  the  line  of  one 
who  would  be  a  fellow  aerrant  with  the  injored 
aerrttut,  the  master  la  not  Uable  for  the  negll- 
gence  of  the  rice  principal,  aa  he  la,  as  to  this 
act,  a  fdlow  aerrant  with  the  ininred  <nie. 

Dnt,  dlaaentlng. 
(Srllabns  br  the  Court) 

BrrOT  to  circuit  court,  Mercer  connty. 

Action  by  Hurray  T.  Jackson  agalnat  the 
Norfolk  &  Western  Railroad  Oompany.  Judg- 
ment for  plaintiff,  and  defendant  brlnga  er- 
ror. Berwnd. 

A,  W.  BeyntrtdB  and  Johnston  ft  BbIbi.  for 
plaintiff  in  erm.  Dooglasa  ft  McNot^  for 
defendant  In  oror. 

BRAMNON,  J.  JaAson  was  a  brakeman 
in  the  smice  (tf  the  Norfolk  ft  Western 
Railroad  Company,  and  was  on  a  flight 
train  with  Gilbert  aa  condnetor.  '  A  train 
was  being  backed  so  as  to  conple  It  to  some 
cars.  OUb^  was  standing  on  top  of  the 
rear  car  of  the  train  that  was  backing,  and 
an  onsnccessfol  effort  was  made  to  couple 
the  cars,  and  tho  train  was  drawn  ftnrward 
preparatory  to  a  second  attempt,  and  Gilbert 
waved  the  engineer  to  back  np  to  the  car; 
and  Jacksra,  seeing  this,  attempted  to  Jump 
back,  and  in  so  doing  hla  arm  was  caught 
between  the  bnmper9  and  crushed,  rendering 
Its  anqratatlon  secenary.  Jackson  sued  the 
company,  reoorered  judgment,  and  It  sued 
out  this  writ  <tf  error.  Hie  ease  Inrcdves 
the  qnestlon  ^eth»  Gilbert,  the  conductor, 
and  Jackson,  the  brakeman,  were  follow 
serrants,  so  as  to  uempt  the  company  fn>m 
IlabUlty  for  the  alleged  negligent  act  of  the 
conductor  In  Impnqterly  calling  the  train 
back  when  he  did. 

The  defendant's  eonnael  hare  filed  briefs, 
Terr  Intdd  and  ahl^  In  which  they  ask  us 
to  review  this  subject  of  fellow-servantcy 
(to  coin  a  word  to  cecpress  the  Idea  In  erne 
word).  By  "fellow-servantcy**  we  mean  that 
where  there  are  two  servants  or  employee 
of  a  common  master  or  em'ployw,  and  one 
of  them,  from  the  ne^gsnt  act  of  the  other, 
recdves  Injury,  the  master  Is  not  liable  tot 
the  sam^  because,  whoi  a  semuit  enters 
the  service  of  a  master,  he  assumes  and 
runs  the  risks  and  dangers  incident  to  the 
service^  and  it  Is  unreasonable  that  he 


should  can  on  the  master  to  make  good  to 
him  an  damages  that  may  befall  him  from 
the  acts  of  any  and  of  aU  feUow  servants  in 
the  employ  of  the  master.  Ttiis  doctrine 
originated  In  South  Carolina  In  1841,  and 
was  followed  in  Massachusetts  in  18^  and 
was  first  hdd  in  England  in  1800;  Murray  v. 
RaUroad  Co.  (S.  C.)  96  Am.  Dec  288,  and  fuU 
note.  The  process  of  the  evolution  of  this 
doctrine  of  f^ow-eervantcy  has  been  a  re- 
markable one,  in  the  (act  that  It  has  engen- 
dered a  discussion  In  aJi  the  courts  of  the 
land  (m  frequent  occasions,  and  has  caused 
a  woeful  conflict  of  auth(»rtty  in  innumerable 
cases;  and  he  who  undertakes  to  examine 
It  win  be  wearied  in  mind,  and  almost  bope- 
lees  of  extracting  from  textrbooka  and  de- 
dsions  any  certain,'  deflnlto  rule  tipon  the 
subject  The  difficult  question  is,  who  are 
fellow  swvanto?  Necessity  caBs  for  some 
test  or  rule  generaQy  applicable  in  the  mnltl- 
tndlnous  cases  everywhere;  and  a  prlnclx>le 
of  justice  here  presents  Itself,  famishing 
that  mler-pntting  on  the  master  UablUty 
when  he  should  bear  It,  and  leaving  with 
the  servant  misfortune  when  he  should  bear 
It  That  princlj)le  logically  says  that  we 
must  locA  at  the  act  negligently  dime,  caus- 
ing the  injury,  and.  If  the  performance  of 
thftt  act  Is  a  duty  which  the  master  Is  re- 
quired by  law  to  do  property,  then  he  is 
liable,  whether  he  negUgesittr  do  the  act 
himself,  or  through  another  as  his  servant; 
but  If  It  is  not  an  act  of  'duty  imposed  by 
law  upon  the  master,  but  me  purely  the 
duty  of  another  servant  to  do  ]^(^«rly,  bpth 
for  the  benefit  of  his  master  and  of  his 
feUow  servant,  the  mastra  is  not  liable.  I 
repeat  tliat  it  depends  tm  the  character  of 
the  act  negUgenlJy  done.  Is  it  a  dn^  tt. 
the  master  to  the  servantf  We  must  there- 
fore see  what  duties  the  master  owes  to  the 
servant  Thwe  duties  are  wen  summed  up 
according  to  the  rectf  ved  law  In  Madden  v. 
Railroad  Ga,  28  W.  Ta.  S17,  as  fOlknrs: 
**V1r8t  TO  pEOvIde  safe  and  suitable  machin- 
ery and  appliances  fw  the  business,  ma 
indndes  the  exerdse  of  reasonaUe  care  In 
furnishing  such  appliances,  and  the  exer- 
dse  of  like  care  In  keeping  the  same  In  re- 
pair and  making  pnqper  inspeetlona  and 
tests.  Second.  TO  exerdse  like  care  in  pro- 
viding and  ntalning  snffleient  and  suitable 
servanto  for  the  buslnees.  fHilrd.  To  estab- 
lish proper  rules  and  relations  for  tiie 
service,  and,  having  adopted  such,  to  con- 
form to  them.  AU  the  foregoing  duties,  it 
win  be  observed,  are  included  in  tiie  one 
general  duty  of  Uie  master  to  provide  a  safe 
plant  The  law  is  wen  settled  that  the  mas- 
tOT  Is  not  required  to  be  a  guarantor  ot 
Insurer  In  this  behalf,  bnt  Is  only  required 
to  employ  reastsiable  and  ordtnaiy  cars  in 
selecting  what  he  requires,  and  is  necessaiy 
tot  his  bushMSS.**  I  win  add  tiiat  he  mnst 
furnish  a  safe  i^ace  In  which  his  swant  li 
to  work. 

The  doing  ot  these  things  Is  aydnty  <a  the 
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master  to  th*  servant  for  tbe  latter'B  safety. 
The  master  can  either  perform  these  duties 
personally,  or  he  may  delegate  their  per- 
formance to  some  one  else,  whom  the  books 
call  "vice  principal,"  because  he  stands,  as 
to  these  duties.  In  the  place  of  bis  master; 
but  if  either  falls  In  the  performance  of  duty 
in  any  of  these  respects,  and  damage  re- 
sults to  a  servant,  the  master  mnst  answer. 
If,  howeTer.  the  damaging  negligent  act  is 
not  one  of  tbe  things  which  rest  on  the 
master  as  a  duty  to  the  servant,  it  is  the 
act,  purely,  of  a  fellow  servant,  and  the  in- 
jured servant  must  look  to  him,  not  to  the 
master.  These  duties  falling  on  the  master 
to  perform  are  called  In  the  law  books  "non- 
assignable duties,"  because  he  owes  them  to 
the  servant,  and  he  cannot  assign  them  to  an- 
other to  perform,  and  exempt  himself  from 
liability  for  their  misperformance.  These  du- 
ties are  sometimes  simken  of  as  duties  in 
construction,  preparation,'  and  preservation, 
as  contrasted  with  mere  work  of  operation. 
For  instance,  tbe  construction  of  the  railroad 
or  other  work,  the  preparation  of  machinery 
and  implements  to  be  used  in  tbe  business, 
the  preservation  of  the  track  or  working 
place,  or  machin^y  and  appliances.  In  pn^)er, 
safe  condition,  and  the  selection  of  i»vper 
ser\'ant8  to  work.  The  master  having  wdl 
done  his  duty  In  these  things,  their  handling 
snd  use  in  the  prosecutloii  of  the  work  de- 
signed is  a  work  of  mere  operation,  and  this 
work  the  servants  must  perform  well.  Id  the 
Interest  of  their  master  and  fellow  servants; 
and  if  one  falls  to  do  so,  and  injores  a  fel- 
low servant,  the  master  Is  not  liable,  since 
he  cannot  always  stand  by  and  watch  the 
servant  in  his  every  act  in  the  carrying  on  or 
operation  of  tbe  business,  and  the  law,  of 
necessity,  peiToIts  him  to  commit  this  work 
of  mere  operation  to  other  hands.  To  Illus- 
trate: Tbe  emi^oyer  must  furnlsb  a  good 
wagon,  railroad  car  or  brake,  or  mowing  ma- 
chine, and  AUUng  herein,  to  the  Injury  of  bis 
employd  using  them  in  Ignorance  or  d^den- 
cy,  he  must  repair  the  Injury;  but,  having 
tbem.  If  one  servant  by  their  careless  use 
injure  a  fellow  servant,  the  master  is  not  to 
repair  his  Injury.  For  the  misuse  of  these 
things  a  savant  the  master  would  be  lia- 
ble to  strangers,  but  not  to  another  servant, 
because  when  he  entered  npon  the  service  he 
SMumed  tbe  risks  and  dangers  that  might 
occur  in  tbe  business,— among  them,  the  dan- 
get  Uiat  he  might  receive  Injuries  from  the 
ne^lgence  of  a  fellow  servant  It  woold  be 
unjust  to  make  tbe  master  an  Insurer  of 
every  servant  against  the  negligcoice  of  every 
act  of  other  servants.  In  many  Inatances  num- 
b«lng  thousands,  working  over  hundreds  of 
miles,  or  a  wide  area  of  territory,  the  master 
neceraarily  Umself  absent  What  man  or 
coiporatloa  tfigaged  in  any  business  could 
oidare  sneh  danger  and  burden?  It  would 
be  a  crying  Injustloe  to  the  farmer,  mer- 
chant, coal  (verator,  railroad  or  steamboat 
conpanj,— to  all  bnilnaw  opentors,  Tta 


law  Is  severe  enough,  In  holding  employers 
responsible  for  good  track,  machinery,  etc., 
as  above  stated,  without  making  them  guar- 
antors for  the  acts  of  every  servant  Too 
cannot  make  the  master  liable  for  an  act  of 
mere  operation,  no  matter  by  what  servant 
done.  Yon  cannot  exempt  him  for  an  act 
not  one  of  mere  operation,  but  of  his  person- 
al duty,  though  done  by  any  servant  If  he 
does  the  act  in  person,  be  Is  liable,  regard- 
less of  the  character  of  the  act.  Whart 
Neg.  I  206;  Beach,  Oontrlb.  Ncg.  li  302,  903. 

This  is  the  rule  of  reason  and  justice.  It 
Is  BUi^rted  by  the  great  volume  of  author- 
ity In  text  writers  and  decisions.  But  an- 
other rule  has  been  followed  to  a  very  con- 
siderable extent  known  as  the  "rule  of  supe- 
rior servant";  that  Is,  where  tbe  negligent 
servant  is  in  grade  of  employment  superior 
to  the  injured  one,  or  where  one  sonant  is 
placed  by  the  master  in  a  position  of  subordi- 
nation, and  subject  to  the  orders  and  con- 
trol of  another  In  such  a  way  and  to  such 
an  extent  that  the  servant  so  placed  In  con- 
trol may  reasonably  be  regarded  as  repre- 
smting  the  master  as  his  alter  ego  or  vice 
principal,  and  the  Inferior  servant  is  Injured 
by  the  negligence  of  the  superior  servant 
the  master  Is  liable.  This  rule,  as  McKin- 
ney,  Pel.  Serv.  S  43,  says,  has  produced  aid- 
less confusion,  and  is  favored  by  many  text 
writers,  and  adopted  by  the  Southmi  and 
Western  courts,  and  by  the  United  States 
supreme  court;  but,  on  the  other  hand,  tbe 
entire  doctrine  of  the  liability  of  the  master 
for  a  superior  servant's  tart  to  an  Inferior  la 
repudiated  by  courts  whose  number  and  au- 
thority outweigh  those  favoring  tbe  doctrine. 
But  since  Mr.  McKlnney  wrote,  that  rule 
has  been  overthrown,  by  a  diange  in  the  su- 
preme court  of  tbe  United  States,  whose  de- 
cision in  the  case  of  Ballway  Od.  v.  Robs,  112 
U.  S.  377,  5  Sup.  Ct  ISi,  has  been  the  par- 
ent of  much  errmeons  decision  upon  this  sab- 
ject.  That  case  held  that  a  conductor  was  a 
vice  principal,  standing  in  the  shoes  of  tbe 
master,  because  given  autlwrlty  and  amtrol 
over  bis  train,  and  of  other  employes  on  It, 
to  direct  and  order  them,  and  was  thus  a 
superior  servant,  clothed  with  the  authority 
of  the  master,  and  that  his  negligent  act.  In- 
juring other  servants,  r»id««d  the  master 
liable,  because  he  was  a  superior  f^low  serv- 
ant  This  doctrine  did  not  render  the  ques- 
tion of  the  master's  liability  or  nonliability 
dependoit  on  the  true  principle  (that  Is,  an 
inquiry  whether  the  4ict  performed  by  the 
conductor  was  one  of  duty  to  other  serv- 
ants, or  one  of  mere  conduct  or  operation  o£ 
the  bnsin«8),  but  from  tb*  itaxfi»  fact  that 
he  controlled  the  train,  and  could  direct  and 
order  other  servants,  made  the  master  lia- 
ble, although  It  Is  plain  that  that  conductw 
did  only  bis  part  in  the  mere  management 
and  f^>eratlon  of  the  train,  akMig  with  brake- 
men  and  other  tralnm^  It  made  the  grade 
or  control  of  tbe  conductor,  becatue  In  acme 
respects  Boperior,  the  oontnlUDc  tiement 
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Mr.  BaUey,  In  bli  work  on  Master's  LlabUIty 
for  Injury  to  Serrant  (page  289),  says  that 
In  Uw  Rom  Oaae  a  wide  departure  from  tbe 
true  prindpla  was  made,  and  that  perhaps 
no  decision  of  that  court  created  greater 
surprise  fn  the  pnrfesslon;  Uiat  its  Influence 
bad  been  wtde,— many  states,  sfter  years  of 
uncertainty,  adopting  Its  rule  as  the  cwrect 
Sfdution  ot  a  Texed  problem,— and  that  It 
was  prophesied  by  many  Jurists  and  law- 
yen  that  this  doctrine  would  be  temporary 
and  of  short  duration;  that  It  was  rendered 
by  a  divided  court  (Ave  to  tour),  and  the 
reasoning  of  the  court  not  satisfactory,  l^at 
prophecy  of  Its  short  duration  was  not  long 
In  being  realized.  In  Railroad  CJo.  t.  Bangh, 
149  U.  8.  36^  13  Sup.  Ot  914.  It  was  virtu- 
ally repudiated;  being  limited  to  the  par- 
ticular facts  of  the' Boss  Oase,  and  held  not 
a  rule  of  gomral  ai^llcation.  The  court 
said  that:  "So  far  as  Qie  matter  of  the  mas- 
ter's exemption  from  Uablllty  depends  upon 
whether  the  ne^gence  Is  one  of  the  ordina- 
ry risks  of  the  employment,  and  thus  assum- 
ed by  the  employ^.  It  iocdudes  all  co-workers 
to  the  same  end,  whether  in  control  or  not. 
But  tf  the  fact  that  the  risk  Is  or  Is  not  ob- 
vious does  not  control,  what  test  or  rule  Is 
there  which  detennhiesT  Rightfully,  this: 
niere  must  be  some  personal  wrong  on  the 
part  of  the  master.— some  breach  of  positive 
duty  on  his  part  If  he  discharges  aU  that 
may  be  caUed  positive  duty,  and  Is  himself 
gouty  of  no  neglect.  It  would  seem  as  thoui^ 
he  was  absolved  from  all  responsibility,  and 
that  the  party  who  caused  the  injury  should 
be  himself  alone  re^xmslble."  The  court  quotes 
with  approval  the  opinion  ot  the  supretne  court 
of  Kansas,  as  furnishing  the  true  rule:  "A 
master  assumes  the  duty  towards  his  aenrant 
of  exercising  reasonable  care  and  dUlgmce 
to  provide  the  servant  with  a  reasonably  safe 
place  at  which  to  work,  with  reasonably  safe 
machlDery.  tools,  and  Implements  to  work 
with,  with  reasonably  safe  materials  to  work 
opon,  and  with  suitable  and  competent  M- 
low  servants  to  work  with-  him;  and,  when 
the  master  has  properly  dlsdiarged  these 
duties,  then,  at  common  law,  the  serrant  as- 
somes  all  the  risks  and  hazards  Incident  to 
or  attendant  upon  the  exercise  of  the  partic- 
ular employment  or  the  performance  of  the 
Itarticular  work,  Including  those  risks  and 
luuards  resulting  from  the  possible  negli- 
gence and  carelessness  of  his  fellow  serv- 
ants snd  eo-onployds.  And  at  common  law, 
whenever  the  master  delegates  to  any  oflBcer. 
servant,  agent  or  employe,  high  or  low,  the 
performance  of  any  of  the  duties  above  men- 
tioned, which  really  devolve  upon  the  master 
himself,  then  such  officer,  servant,  agent,  or 
employd  stands  In  the  place  of  .the  master, 
and  becomes  a  substitute  for  the  master,  and 
tbe  master  Is  liable  tor  bis  acts  or  his  negll- 
gence  to  the  same  extent  as  though  the  mas- 
ter himself  lud  performed  the  acts  or  was 
ffixllty  of  the  negligence.  But  at  common 
law,  where  the  master  himself  has  performed 


his  duty,  the  master  Is  not  Uable  to  any  one 
of  his  servants  for  the  acts  or  negligence  of 
any  mere  fellow  servant  <ff  co-empb^  of 
such  servant  where,  the  fellow  servant  cs 
co-emidoy6  does  not  sustain  this  representa- 
tive relation  to  the  masto'."  The  court  said: 
"Prima  fade,  all  who  enter  Into  the  emidoy 
of  a  single  master  are  engaged  In  a  common 
service,  and  are  fellow  servants,  and  some 
other  line  ot  demarkatlon  than  that  of  con- 
trol  must  exist  to  destroy  the  relation  of 
fellow  servants." 

In  the  later  case  of  Railroad  Co.  v.  Hambly, 
154  U.  &  8«g^  14  Sup.  Gt  963,  a  day  laborer 
of  the  company,  working  on  a  section  force, 
was  held  a  fellow  servant  of  an  engineer 
and  conductor  of  a  passenger  train,  and  it 
was  held  that  that  laborer  could  not  make 
the  company  liable  tor  the  n^Ilgence  of 
fbe  «iglneer  or  conductor.  Justice  Brown 
there  shows  that  aa  between  labcnrers  up- 
on a  railroad  'track,  and  the  conductor  or 
other  employes  of  a  moving  train,  the  courts 
of  most  of  the  states  regard  them  as  fellow 
servants,  but  In  some  othArwlse.  This  case 
Is  contrary  to  the  Ross  Case,  and  overrules  It 
In  the  later  case  of  Railroad  Oa  t.  Ke^n. 
160  n.  fi.  269,  16  Sup.  Ot  260^  It  was  held 
that  one  of  a  force  of  men  In  the  service  of 
a  railroad  company,  employed  in  coupling 
and  uncoupling  cars  under  the  orders  of  one 
of  them,  receiving  an  injury  from  the  negli- 
gence of  tbe  boss,  could  not  bold  the  c<mi- 
pany  liable,  because  tbe  boss  and  he  were 
fellow  servants.  The  court  repeats  the  rule 
that  the  rightful  test  is  whether  "the  negli- 
gent act  constituted  a  breach  of  positive 
duty  owing  by  the  master,  such  as  tbat  of 
taking  fair,  reasonable  precautions  to  sur- 
round his  employes  with  fit  and  careful 
co-workers,  and  furulsblng  a  reasonably  safe 
place  to  work,  and  reasonably  safe  tools  and 
machinery,  thus  making  the  question  ot  lia- 
bility of  an  employer  for  an  Injury  to  bis 
employ^  turn  rather  on  the  character  of  the 
alleged  negligent  act,  than  on  the  relations 
of  the  employes  to  each  other,  so  that  If  tbe 
act  Is  one  done  in  the  discharge  of  smne  posi- 
tive duty  of  the  master  to  the  servant  .then 
n^llgence  in  the  act  Is  the  negligence  of  the 
master,  but  if  It  be  not  one  In  the  dlsdiarge 
of  such  positive  duty,  then  tbere  should  be 
some  personal  wrong  on  tbe  part  of  the  em- 
ployer before  he  la  liable  therefor.**  And  In 
the  still  later  case  of  Railroad  Oo.  r.  Petw^ 
son,  162  V.  S.  346,  16  Sup.  Ot  843.  the  court 
carefully  and  pointedly  reviews  this  subject 
and  lays  down  the  doctrine  that  a  foreman 
of  a  gang  of  laborers,  having  in  charge  the 
superintendence  of  the  gang  In  working, 
with  power  to  hire  and  discbarge  hands,  and 
exclusive  charge  of  their  direction  and  man- 
agement in  their  employment  is  a  fellon 
servant.  In  fact  and  law,  with  others  of  tbe 
gang,  and  tbat  the  company  Is  not  liable  fot 
an  Injury  received  by  one  of  them  from  the 
negligence  of  the  foreman,  because  of  their 
felloW'servantcy.  The  court  went  on  to  if- 
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fine  the  dntlea  of  a  railroad  company,  as  maa- 
ter,  towards  Its  employto,  and  says  that: 
"Tbe  general  rule  is  that  those  entering  Into 
the  service  of  a  common  master  become 
thereby  engaged  in  a  common  service,  and 
are  fellow  'serrants,  and  prima  facie  the 
common  master  Is  not  liable  for  the  negli- 
gence of  one  of  his  servants  which  has  re- 
sulted in  an  injury  to  a  fellow  servant 
There  are,  however,  some  duties  which  a 
master  owes,  as  such,  to  a  servant  entering 
his  employment  He  owes  the  duty  to  pro- 
tect such  servant  with  a  reasonably  safe 
place  to  work  in,  having  reference  to  the 
character  of  the  .employment  in  which  the 
servant  is  engaged.  He  also  owes  the  duty 
of  providing  reasonably  safe  tools,  appli- 
ances, and  machinery  for  the  accomplish- 
ment of  the  work  necessary  to  be  done.  He 
must  exercise  proper  diligence  In  the  em- 
ployment of  reasonably  safe  and  competent 
men  to  perform  their  req;>ectiTe  duties,  and 
it  has  been  held  in  many  states  that  the 
master  owes  the  further  duty  of  adopting 
and  promulgating  safe  and  proper  rules  for 
the  conduct  of  his  business,  including  the 
government  of  the  machinery,  and  the  run- 
ning of  trains  on  a  railroad  track.  If  the 
master  be  neglectful  in  any  of  these  matters, 
it  is  a  neglect  of  a  duty  which  he  personally 
owes  to  his  employes,  and,  if  the  employes 
suffer  damage  on  account  thereof,  the  maa- 
ter  is  liable.  If,  instead  of  personally  per- 
forming these  obligations,  the  master  en- 
gages another  to  do  them  for  him,  he  is  lia- 
ble for  the  neglect  of  that  other,  which  In 
such  case  Is  not  the  neglect  of  a  fellow  serv- 
ant QO  matter  what  his  position  as  to  other 
matters,  but  is  the  neglect  of  the  master  to 
do  those  things  which  It  Is  the  duty  of  the 
master  to  perform  as  such.  In  addition  to 
the  liability  of  the  master  for  his  neglect  to 
perform  these  duties,  there  has  been  laid 
upon  him  by  some  courts  a  further  liability 
for  the  neglect  of  one  of  his  servants  in 
charge  of  a  separate  department  or  branch 
of  business,  whereby  another  of  his  employfis 
has  been  Injured,  even  though  the  neglect 
was  not  of  that  character  which  the  master 
owed.  In  bis  capacity  as  master,  to  the  serv- 
ant who  was  Injured.  In  such  case  it  has 
been  held  that  the  neglect  of  the  superior 
officer  or  agent  of  the  master  was  the  neg- 
lect of  the  master,  and  was  not  that  of  the 
co-employ6,  and  hence  that  the  servant  who 
was  a  subordinate  in  the  department  of  the 
officer,  could  recover  against  the  common 
master  for  the  injuries  sustained  by  him  un- 
der such  circumstances."  ^e  syllabus  in 
that  case  says:  "The  previous  cases  in  this 
court  on  this  subject  examined,  are  found  to 
determine  the  following  iHilnts  as  to  the  lia- 
bility of  a  railroad  company  for  injuries  to 
an  employd  alleged  to  have  been  caused  by 
the  negligence  of  another  employ^  while  the 
injured  person  was  in  the  performance  of  his 
ordinary  duties:  (1)  That  the  mere  supe- 
riority ct  the  negligent  employ^  In  position, 


and  in  the  power  to  give  ordws  to  snbordi- 
natea,  Is  not  a  ground  for  such  liability. 
That,  In  order  to  form  an  exception  to  the 
general  law  of  nonliability,  the  person  whose 
neglect  caused  the  injury  most  be  one  who 
was  clothed  with  the  control  and  manage- 
ment of  a  distinct  department  and  not  of  a 
mere  separate  piece  of  work  in  one  of  the 
branches  of  service  in  a  department  (3) 
Tliat  when  the  business  of  the  master  Is.  of 
such  great  and  diversified  extent  that  It  nat- 
urally and  necessarily  separates  Itself  Into 
departments  of  service,  the  persons  placed  by 
the  master  In  charge  of  these  separate 
branches  and  departments,  and  given  control 
therein,  may  be  considered,  with  reference  to 
employes  under  them,  vice  principals  and 
representatives  of  the  master,  as  fully  as  If 
the  entire  business  of  the  master  were  placed 
by  him  under  one  superintendent"  On  these 
principles,  in  the  case  of  Ballroad  Oo.  t. 
Oharless,  162  U.  S.  859.  16  Sup.  Ct  818,  it 
was  held  that  a  laborer  in  a  gang  riding  In 
A  hand  car  over  the  road  to  inspect  the  road, 
injured  by  a  collision  with  a  freight  train, 
could  not  recover  from  the  company  for  neg- 
ligence of  its  servants  on  the  freight  train 
to  give  signals  of  its  approach,  because  those 
servants  were  fellow  servants;  nor  coold 
he  recover  for  negligence  of  the  foreman  in 
running  the  hand  car  at  too  high  a  rate  of 
speed,  because  he,  too,  was  a  fellow  serrant 
with  the  injured  party.  Thus,  the  sui«eme 
court  has  recalled  its  departure  from  the  true 
rule,  and  now  leads  in  the  announcement  of 
the  true  rule  In  thMe  repeated  latest  deci- 
sions. That  the  Boas  Case  was  overruled  in 
the  Baugh  Case  Is  admitted  In  the  Bangh 
Case,  in  the  dissenting  opinion  of  Justice 
Field,  who  wrote  the  opinion  In  the  Ross 
Case.  It  must  not  be  supposed  that  the  su- 
preme court  In  these  cases  was  acting  on  the 
legal  decisions  In  the  states  from  which  the 
cases  came;  for  In  the  Baugh  Case  It  Is  ex- 
pressly ruled  that  it  was  a  question  of  gen- 
eral, not  local,  law,  and  the  principles  enun- 
ciated were  tho«e  of  general,  and  not  local, 
law. 

After  completing,  but  before  delivery  of, 
this  opinion,  I  discover  that  on  15th  Febru- 
ary, 1897,  the  United  Statea  supreme  court 
in  Oakes  v.  Mase,  17  Sup.  Gt  S45,  held  that 
"an  engineer  on  one  train  is  a  fellow  servant 
with  a  conductor  on  another  on  same  road": 
citing  the  four  cases  I  cite  above,  thus  ad- 
hering to  their  doctrine.  Only  one  judge  dis- 
sented. I  believe  this  doctrine,  as  an  orig- 
inal propoeltlon,  correct  However,  if  the 
highest  court  tn  the  land,  upon  this  question, 
arising  not  in  one  state,  but  dally  in  every 
state,  had  not  changed  Its  rulings,  as  our 
former  cases  followed  it,  I  should  not  favor 
a  departure  from  those  cases.  But  how  can 
we  stand  out  against  that  court  In  its  latest 
position  upon  a  question  In  which  there 
ought  to  be  uniformity  of  decision,  approved 
as  it  is  by  the  most  ntuneroos  and  beat  text 
wrjtoa?   The  fedoal  eoorts  In  this  state  wIC 
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follow  It,  u  they  are  doing  elsewhere.  BaU- 
road  Co.  t.  BroT(:ii,  20  O.  C.  A.  147,  78  Fed. 
970;  Balch  t.  Hass,  20  O.  0.  A.  151,  78  Fed. 
974,  both  O,  C.  A,  cases.  Why,  in  the  same 
state,  shall  we  have  clashing  rulings  on  ex- 
actly the  same  subject?  I  hare  jnst  met 
with  the  opinion  by  Judge  Qoff  In  the  Vir- 
ginia case  of  Thom  t.  PIttard,  8  U.  S.  App, 
597,  10  C.  C.  A.  352,  and  82  Fed.  232,  hold- 
ing that  a  foreman  engaged  on  a  work  train 
In  hauling  materials  for  repair  of  road,  who 
acted  as  conductor,  and  was  foreman  of  the 
gang  of  laborers  nnder  him,  and  a  section 
master  haTing  men  under  him  employed  In 
keeping  the  roadbed  and  track  In  order,  and 
who  used  for  that  purpose  a  portion  of  the 
load  on  the  work  train,  were  fellow  servants 
wltb  the  laborers  nnder  them.  I  refer  to 
Judge  GofTa  opinion,  as  harmonizing  in  sub- 
stance and  spirit  with  the  principles  above 
stated  by  me.  See  Mr.'  McKlnney's  note  <^ 
satisfaction  at  the  change  of  position  by  the 
supreme  court  In  Railroad  Co.  v.  Baugh, 
54  Am.  &  Eag.  R.  Cas.  364  (s.  c.  13  Sup.  CL 
914).  That  latest  and  Invaluable  work  on 
Railroads  Issued  this  year.  In  four  volumes 
(Elliott  on  Railroads),  In  section  1330,  crltl- 
cisee  the  Roes  Case  as  having  brought  error 
Into  some  of  the  decisions,  and  In  section 
1333,  having  since  seen  the  decisions  In  the 
Peterson  Case  and  the  Charless  Case,  says 
that  they  "deny  much  of  the  doctrine  assert- 
ed In  the  Boss  Case,  and  assert  a  rule  which 
Is  in  line  with  that  ass«ldd  by  most  of  the 
state  courts."  Elliott  says  In  section  1276 
that  if  the  duty  be  of  a  nature  that  Is  as- 
signable,—one  of  mere  (deration,  not  rest- 
ing uxK>n  the  master,— he  Is  not  liable.  In 
other  words,  the  right  to  assign  or  delegate 
a  dnty  conclusively  implies  that  the  duty  Is 
not  that  of  the  master,  in  snch  a  sense  as  to 
render  bim  responsible  for  negligence  In  its 
performance.  The  supreme  court  of  Vir- 
ginia haa  recently  reviewed  all  the  Virginia 
cases  on  this  subject,  and  follows  the  su- 
preme court  In  the  Hambly  Case,  cited  above. 
In  Bailroad  Go.  r.  Nuckols,  01  Va.  193,  21 
8.  B.  342,  holding  that  the  llablUty  of  the 
master  does  not  depend  upon  gradations  In 
employment,  unless  the  superiority  of  the 
person  causing  the  injury  was  such  as  to  put 
him  in  the  category  of  principal  or  vice  prin- 
cipal, and  laying  down  as  the  true  rule  that 
above  stated  in  this  opinion,  holding  that 
the  test  is  that  where  the  departments  In 
which  the  negligent  and  the  injured  per- 
son's  labor  are  so  far  separated  from  each 
other  as  to  exclude  the  probability  of  con- 
tact, and  of  danger  from  the  negligent  per- 
formance of  their  duties  by  employes  of  the 
different  departments,  then  the  servant  la 
not  taken  to  have  contemplated  such  danger 
from  the  other  servant  In  another  department, 
as  one  Incident  to  his  employment,  when  he 
entered  the  service,  but  that  the  mere  fact 
that  the  servant  injured  is  In  another  de- 
partment of  service  does  not  render  the  mas- 
ter liable.  The  rule  above  stated  haa  the 


approval  of  other  great  text  wrltws:  Blah. 
Noneont  Law,  »  665,  871-«78;  Judge  Dil- 
lon gives  It  his  emphatic  approval,  as  the 
only  true  rule,  to  24  Am.  Law  Rev.  175, 
quoted  in  opinion  In  BUI  v.  Railroad  Co.  (N. 
D.)  48  N.  W.  222.  That  case  holds  the  rule 
that  the  character  of  the  act,  not  the  grade 
of  the  servant,  'governs.  The  (pinion  by 
Corliss,  C.  J.,  is  a  very  strong  and  clear  dis- 
cussion of  the  subject  Murray  v.  Railroad 
Co.,  36  Am.  Dec.  279;  Coke  Co.  v.  Peterson 
(Ind.  Sup.)  35  N.  B.  7.  See  further  citations 
below. 

Now  let  us  turn  to  the  West  Virginia  cases. 
So  far  as  they  define  the  general  rule,  I 
think  they  are  In  harmony  therewith, 
though  In  some  Instances  the  rule  has  been 
misapplied,  in  making  persons  vice  prin- 
cipals who  were  only  fellow  servants.  Riley 
V.  Railroad  Co.,  27  W.  Va.  145,  recognizes 
that,  to  make  the  master  liable  for  the  act 
of  his  servant,  that  act  must  relate  to  the 
discharge  of  some  duty  which  the  master 
owes  to  the  employ&  So,  to  potot  3  of  Mad- 
den V.  Bailroad  Co.,  28  W.  Va.  610.  So,  aa 
I  understand  It,  Is  the  general  principle  stat- 
ed to  Daniels  v.  Bailroad  Co.,  36  W.  Va.  397, 
15  S.  B.  162;  Core  v.  Railroad  Co.,  38  W.  Va. 
456,  18  S.  E.  596;  Flannegan  v.  Railroad  Co., 
40  W.  Va.  440,  21  S.  B.  102a  Such  Is  the  gen- 
eral prtociple,  but  it  is  often  difficult  to  ap- 
ply,—to  say  whether  the  particular  act  Is 
one  of  the  duties  placed  upon  the  master 
for  the  benefit  of  his  servants,  and  so  one 
that  is  nonassignable,  for  which  the  master 
Is  still  liable,  or  one  of  mere  operation. 
Now,  our  cases  of  Madden  v.  Bailroad  Co., 
supra,  Daniels  v.  Railroad  Co.,  supra,  and 
Haney  v.  Railroad  Co.,  88  W.  Va.  570,  IS 
S.  B.  748,  holding  that  a  conductor  Is  a 
superior  servant  or  vice  principal,  and  not 
a  fellow  servant  with  other  employes, 
spring  from  the  Boss  Case,  and,  I  am  com- 
pelled to  say,  aire  not  sound  to  principle.  I 
have  always  entertained  myself  a  different 
opinion,  but  thought  tbe  Madden  Case  gov- 
erned us.  The  prop  has  fallen  from  under 
those  decisions.  We  ought  to  be  right  The 
supreme  court  has  reversed  Itself.  Why 
should  not  we  do  so?  It  Is  not  a  rule  of 
property.  Why  Is  not  a  conductor  a  fellow 
servant  with  other  servants  on  that  or  any 
other  train?  He  is  not  the  bead  of  another 
department  nor  working  in  another  separate 
department  so  as  to  enable  us  to  say  that 
the  Injured  servant  did  not  contemplate  the 
negligence  of  the  conductor  as  one  of  the  dan- 
gers which  he  might  have  to  encounter.  The 
conductor  is  simply  an  operative.  He  sim- 
ply carries  on  tbe  work  of  actual  operation. 
He  uses  the  track  and  cars  provided  by  the 
master  for  the  transaction  of  his  business. 
Just  as  the  engineer  and  fireman  use  the  en- 
gine and  the  brakemen  use  the  brakes.  His 
functions  are  purely  those  of  mere  operation. 
As  stated  above,  he  is  not  In  another,  sepa- 
rate department  from  other  servants  on  his 
trato.  nor  performing  %^<>rl^o^?9iei^I, 
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department,  bat  fllmply  a,  particular  j^ece 
of  work  In  the  operating  department.  HIb 
mere  snperlorltj  or  power  of  control  In  some 
respects  cannot  take  him  out  of  that  claasl- 
flcatlon  or  category.  Most  eminent  author- 
ity positively  settles  this.  The  supreme 
court  of  the  United  States  so  held.  Would 
you  say  that  when  the  farmer,  mine  owner, 
or  lumberman  sends  A  lot  of  hands  upon 
his  work  In  chai^  of  a  foreman  or  boss 
or  overseer,— call  him  as  you  may,— he  Is  to 
Indemnify  them  against  the  every  mistake 
of  the  foreman  while  doing  the  work?  That 
would  make  every  business  very  perilous. 
If  not  In  such  case,  why  a  railroad  company 
be  made  to  Indemnify  when  It  sends  a  lot 
of  trahimen  to  run  its  train,  under  the  con- 
trol of  a  CMiductor?  It  must  employ  a  com- 
petent conductor,  but  not  be  required  to  In- 
sure against  his  error  of  Judgment.  Yon 
cannot  do  so,  unless  you  change  the  rule 
laid  down  in  this  court  and  elsewhere, — that 
It  Is  the  character  of  the  act,  not  the  grade 
or  control  of  the  foreman,  that  ought  to 
guide.  I  think  an  excellent  test  la  put  In 
the  last  clause  of  the  syllabus  in  Valtez  v. 
Railway  Co..  85  111.  500:  "lliose  who  are 
engaged  In  the  service  of  the  same  master, 
in  carrying  on  and  conducting  the  same  gen- 
eral business,  hi  which  the  usual  Instrumen- 
talltlea  are  employed,  may  be  Justly  called 
'fellow  serrants.'  A  proper  test  of  this  re- 
lation is  whether  the  negligence  of  the  one 
Is  likely  to  Inflict  Injury  on  another."  This 
means  that,  if  one  may  chance  to  be  hurt 
from  the  negligence  of  another,  he  Is  deemed 
to  have  contemplated  and  risked  that  chance 
when  he  entered  service,  and  they  are  fel- 
low servants.  May  not  a  brakeman  assume 
a  chance  of  danger  from  mistakes  of  a  con- 
ductor? The  latest  ralhToad  law  work  (El- 
liott, R.  R.  1  1330)  says:  "There  is  compara- 
tively very  little  conflict  upon  the  question 
as  to  whether  trainmen  engaged  in  0];>erat- 
Ing  the  same  train  are  fellcfw  servants,  the 
very  decided  weight  of  authority  holding 
them  to  be  fellow  servants.  This  seems  to 
na  the  only  rule  that  can  be  defended  on 
principle;  for  such  employes  are.  In  the 
strictest  sense,  engaged  In  the  sm^ice  of  a 
common  master,  their  service  Is  of  the  same 
general  character,  and  the  object  of  the 
service  is  a  common  one.  The  doctrine  de- 
clared In  a  case  decided  by  the  supreme  court 
of  the  United  States  has  created  some  con- 
flict, and,  as  we  venture  to  say,  brought  er- 
ror into  some  of  the  decisions,  but  the  case 
to  which  we  refer  cannot  be  regarded  as 
expressing  the  rule  which  now  prevails  In 
the  federal  courts.  We  cannot  perceive  how 
the  doctrine  which  declares  that  employes 
of  the  same  train  are  not  fellow  servants 
can  he  upheld  without  violating  the  principle 
that  the  details  of  operating  a  railroad  d'o 
not  pertain  to,  or  form  part  ot,  the  master's 
duty.  Under  the  rule  which  we  have  stat- 
ed* conductors,  engineers,  flremen,  brake- 
men,  and  baggage  masten  of  the  same 


tr^  are  fellow  servants.  There  are  cases 
which  apply  what  is  sometimes  called  the 
'doctrine  of  subordination*  to  trainmen  per- 
forming service  on  the  same  train.  Con- 
ductors are  usually  considered,  In  the  line 
of  decisions  Just  referred  to,  as  sup^lors, 
and  not  as  fellow  servants;  for  which  heresy 
the  Rosa  Case,  so  often  referred  to,  la,  to  a 
great  extent,  responslUe."  In  the  section 
of  Elliott  afterwards  written,  it  Is  shown 
that  the  Ross  Case  has  been  overruled,  as 
above  stated.  Elliott,  in  section  1331,  says: 
"It  seems  to  us  that  the  rule  must  be  the 
same  whether  the  trainmen  are  engaged  on 
the  same  train  or  on  dlOFerent  trains.  There 
Is,  as  we  think,  no  valid  reason  for  discrimi- 
nating between  cases  where  the  employes 
are  engaged  In  operating  the  same  train, 
and  cases  where  they  are  engaged  In  operat- 
ing different  trains.  In  both  cases  they  are 
employed  In  the  same  line  of  service,  and 
by  a  common  master.  The  weight  of  antbor- 
1^  preponderates  very  strongly  In  favcv 
of  the  doctrine  that  trainmen,  although  em- 
ployed on  different  trains,  are  fellow  bmt- 
ants,  but  there  is  some  conflict  of  authority 
upon  the  question."  I  cite  the  case  decided 
In  1896,  of  Wooden  v.  RaUroad  Co.,  147  N. 
Y.  G08,  42  N.  E.  199,  holding  conductors  and 
other  trainmen  to  be  fellow  servants.  Note, 
7  Am.  &  Eng.  Enc.  Law,  870;  also,  Dow 
V.  Railway  Co.,  8  Kan.  042;  Jenkins  v.  Ball- 
road  Co.  (S.  C.)  18  S.  B.  182;  Elevator  Ca 
V.  Neal,  65  Md.  438,  S  AU.  838;  Knalitla  v. 
Ballway  Co.,  21  Or.  136,  27  Pac.  91.  and 
caaea  cited  page  148,  21  Or.,  and  page  95. 
27  Pac;  Heine  v.  Bail  way  Co.,  58  Wis.  525, 
17  N.  W.  420. 

I  therefore  put  it  as  sound  law  that,  as  the 
question  of  fellow-B»>vantcy  depends  on  the 
character  of  the  act,  the  grade  or  rank  of  the 
negligent  and  injured  servant,  or  whether  one 
had  aothorlty  or  control  over  the  other,  is  im- 
material, and  that  this  rule  Is  supported  by 
the  better  reason,  and  the  latest  and  beat  au- 
thority of  text  writers  and  court  decisions. 
In  addition  to  those  dted  above,  I  cite  3 
Wood,  Ry.  Law.  1788;  8  Elliott,  R.  R.  1 1316; 
Wood,  Mast.  &  Serr.  I  448;  Story,  Ag.  (  453; 
Webb,  Poa  Torts,  121;  7  Am.  &  Eng.  Enc. 
Law,  884;  Hanklna  v.  Raih*oad,  142  N.  Y. 
416,  37  N.  E.  466;  McElllgott  v.  Randolph 
(Conn.)  22  AU.  1094;  Railway  Oo.  t.  Smith 
(Tex.  Sup.)  13  S.  W.  562;  Harrison  v.  Rail- 
road Co.  (Mich.)  44  N.  W.  1034;  Coke  Co.  v. 
Peterson  (Ind.  Sup.)  35  N.  E.  7;  Railway  Go. 
T.  Smith.  59  Ala.  240;  Railroad  Co.  v.  Thom- 
as, 42  Ala.  672;  Jenkins  v.  Ralbroad  Co.  (S. 
C.)  18  S.  E.  182;  Mechem,  Ag.  i  668;  Railroad 
Co.  V.  Donnelly,  88  Va.  853.  14  S.  B.  692; 
Avery  T.  Meek,  96  Ky.  192,  28  S.  W.  337.  I 
quote  in  this  connection,  as  very  strong,  the 
language  of  the  eminent  Judge  Oooley  In 
Cooley,  Torta,  639:  "In  some  quarters  a 
strong  disposition  has  been  manifested  to 
hold  the  rule  [of  fellow  service]  not  applicable 
to  the  case  of  a  servant  who  at  the  time  of 
the  injury  was  nndw  the  g^eral  dbectloa 
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and  control  of  another,  who  was  Intrusted 
wltb  duttoB  of  a  hlgh^  grade,  and  from 
whose  negligence  the  Injury  resulted.  But 
It  cannot  be  disputed  tbat  the  negligence  of 
a  serrant  of  one  grade  Is  as  macb  one  of  tlw 
rt^  of  tbe  business  as  the  negUgenee  of  a 
sorant  of  any  other;  and  It  seems  Impossi- 
ble, therefore,  to  bold  that  the  servant  con- 
tracts to  nm  the  rlA  of  negligent  acts  or 
omIssionB  on  the  part  of  one  class  of  serv- 
ants, and  not  those  of  anotbw  dass.  Nor,  on 
grounds  of  public  policy,  could  the  distinction 
be  admitted,  whether  we  crasidear  the  conse- 
quences to  the  parties  to  the  relation  ueln* 
siTely,  or  those  which  affect  the  public,  -who. 
In  tbdr  flf^Hwgff  with  the  employer,  may  be 
snbjei^  to  risks.  Sound  poUcy  seems  to  re- 
quire that  the  law  should  make  It  for  the  In- 
toest  of  the  serrant  that  he  should  take  care 
not  only  that  be  be  not  himself  negligent,  but 
also  that  any  negligence  of  others  in  the  same 
employment  be  properly  guarded  against  by 
him.  BO  far  as  he  may  find  it  reasonably  prac- 
ticable, and  be  reputed  to  Us  onployer,  if 
needful;  and.  In  this  regard,  It  can  make 
little  difference  what  is  the  grade  of  the  neg^ 
Ugent  servant,  except  as  a  si^erior  author!^ 
may  render  the  negligence  more  dangerous." 

The  supreme  court  of  Indiana  In  Coke  Oo. 
T.  PetenHm,  36  N.  8.  7,  says,  as  I  say  myself, 
that  this  rule  of  fdlow-serrantcy  is  founded 
in  wisdom,  and  departure  from  it  dangerous 
to  the  prosperity  and  perpetuity  of  oiter- 
prlses  of  mining,  manitfactaring,  railroading, 
and  those  Industries  requiring  the  service  of 
many  employes;  and  departure  from  It  would 
Increase  the  danger  of  ^ployte  th^selves, 
as  it  inspires  diligence  and  watchfulness  to 
are  themselves  and  co-laborers,  as  well  as 
their  ^ployers.  Abandon  the  rule,  and  In- 
ducement to  care  is  gone,  and  each  workman 
has  nothing  to  do  but  look  out  for  his  own 
safety.  This  doctrine  Is  indispensable  in  our 
days  of  numberless  enterprises,  operating 
with  Mnnmerable  employes  and  machines 
and  appliances.  This  doctrine  that  wbere 
tlie  faulty  servant  Is  a  superior  servant  hav- 
ing authority  over  the  Injured  one  arose  In 
Ohio,  in  Uttle  Miami  R.  Oo.  v.  Stevens. 
20  Ohio,  415.  The  court  became  dlssatisfled 
with  it  In  B^vray  Co.  t.  Devlnn^,  17  Ohio 
St  197,  and  refused  an  action  by  a  brake- 
man  against  the  railroad  for  negligence  of  a 
conductor  oa  another  train.  The  dissenting 
Judge  said  it  was  a  departure  ^m  the  tanner 
dedslon.  He  admitted  that  the  role  of  the 
little  Miami  B.  Oo.  Osse  was  contrary  to  the 
rule  outside  Ohio,  "that  a  servant,  without 
r^pud  to  his  grade  of  autbori^  or  poritlon, 
cannot  mw'Ptnln  an  action  against  his  em- 
ployer for  the  fault  of  a  fellow  servant.** 
The  former  case  allowed  an  action  by  engi- 
neer for  negligence  of  the  cc«kdnctor  on  same 
train.  Tlie  dissenting  opinion  in  the  Uttle 
Mlam!  &.  Go.  Case  is  vary  daborate  and 
strong  In  support  of  the  true  rule.  From 
Avery  t.  Medc  (Sept.  1883>  96  Ky.  192,  28 
a.  W.  837,  Hm  Kratncliy  court  seems  to  qual- 


ify its  fprmw  holding  1^  s^lng  (after  admit- 
ting that  the  rule  In  a  majori^  of  states  Is 
as  above  given)  that  one  servant  cannot  re- 
cover for  negligence  of  a  servant  superior  in 
authority  tmtess  it  be  gross,— an  unreasona- 
ble dIsUnctlon.  It  may  be  ttiat  Allen  v.  Good- 
win (March,  1868)  92  Tenn.  386,  21  S.  W.  760, 
shakes  the  former  rule  in  that  state.  1  Bev- 
in,  Neff.  835,  states  the  English  rule  to  be  that 
at  common  law  "a  master  is  not  Uable  to  any 
servant  for  any  Injury  vriilch  arises  from  tbe 
act  or  default  of  any  fdllow  servant,  whether 
that  fellow  servant  be  In  a  position  f>f  author- 
ity or  not" 

For  these  reasons,  I  think  that  Jackson  and 
Gilbert  were  fellow  servants.  There  Is  an- 
other feature  of  this  esse,  strengthening  the 
position,  though  not  necessary  to  Its  suroort, 
that  th^  vrere  such  feOow  swvants,  In  this: 
Suppose  we  concede  that  a  omductor,  In  his 
own  line  of  dufy.  is  a  vice  principal,— as  he  Is 
not;  yet  here  he  was  performing  simply  the 
work  of  a  brakeman.  In  waring  to  the  ei^- 
neer.  Plainly,  this  was  an  act  of  mere  opera- 
tion of  the  cars  by  hands,— not  a  duty  of  the 
company.  In  Drainage  Oo.  t.  Fitzgerald 
ffTolo.  Sup.)  48  Fae.  210,  the  opinion  said  that: 
"When  the  manager  or  vice  prindpal  under- 
takes work  In  simple  co-operation  with  other 
servants,  and  upon  precisely  tbe  same  foot- 
ing with  tbem,  he  becomes  for  the  time  being 
a  raere  fdlow  servant  with  them,  acting  as 
such.  Thus,  for  example,  a  conductor  whUe 
acting  as  such  In  starting  or  delaytaig  a  train, 
in  warning  or  falltaig  to  warn  the  other  train 
hands,  or  In  any  other  respect  performing  the 
usual  duties  of  a  conductor.  Is  not,  under  the 
American  rule,  a  (dlow  servant  with  a  brake- 
man  on  the  same  train.  But,  when  he  oflEna 
to  assist  the  brakeman  In  handling  his  tnrakes 
or  In  coupling  cars,  he  acts  only  as  a  fellow 
servant,  such  work  being  no  part  of  the  duty 
of  a  conductor  as  such."  "If  the  negUgoice 
complained  of  [that  Is,  the  n^Ugoice  of  the 
vice  principal]  consists  of  some  act  done  or 
omitted  by  one  having  such  authority  which 
relates  to  his  duties  as  a  co-laborer  with  those 
under  his  control,  and  which  might  just  as 
readily  have  happened  witli  one  of  them  hav- 
ing no  such  authority,  the  (XMumon  master  will 
not  be  liable."  "The  better  rule,  as  we  ex- 
tract It  tram  tbe  best-reasoned  cases,-  Is  ttiat 
for  tbe  acts  of  the  vice  principal  done  within 
the  scope  of  his  employment,  and  such  as 
properly  dev(dve  upon  the  master  In  bis  gen- 
eral duty  to  his  servants,  the  master  Is  liable, 
while  for  all  such  acts  as  relate  to  tbe  com- 
mon employment,  and  are  on  a  level  with  the 
acts  of  the  fellow  laborer,,  exc^t  such  acts 
done  by  the  vice  principal  against  the  reason- 
able objection  of  the  Injured  servant,  the  mas- 
ter Is  not  responsible.  In  otho:  words,  tbe 
test  of  liability  Is  the  character  of  the  act 
rather  than  the  relative  rank  of  the  servants." 
See  EU  V.  Railroad  Co.  (N.  D.)  48  N.  W.  222; 
Green.  3.,  GrIswell  v.  Hallway  Co.,  SO  W.  Va. 
814,  6  S.  E.  31;  Core  v.  Ralhnad  Co.,  38  W. 
Va.  456. 18  S.  E.  S06;  Bodman  t.  Ibttfaroad  Oo.i 
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OQcb.)  20  K.  W.  788;  S  Elliott,  B.  R.  S  1319. 
This  poBltlQn  may  not  be  so  dear;  for,  if  the 
conductor  tw  vice  prlndpal,  tben  the  act  la 
u  If  done  by  the  master  In  person,  and,  no 
matter  what  the  character  of  that  act,— one 
of  mere  operation  or  not,— If  done  by  the 
roaster  In  person,  he  Is  liable.  So  held  bi 
Stone  Co.  T.  Kraft,  81  Ohio  St  280. 

It  Is  said  In  argument  that  the  declaration 
is  bad  becanse  It  does  not  negative  the  Idea 
that  the  Injury  emanated  from  the  act  of  a 
fellow  servant  It  charges  that  the  cars 
were,  "by  the  wrongful  and  negligent  acts 
of  the  defendant  company,  Its  agents,  serv- 
ants, and  employes,  wrongfully,  cardessly, 
violently,  and  negligently  precipitated  on 
and  against  said  infant  plalntifiT."  I  do  noi 
think  that  the  declaration  need  allege  the 
position  of  the  negligent  servant,  or  show 
afflrmatlvely  that,  he  was  not  a  fellow  serv- 
ant In  some  states  such  would  be  requir- 
ed, bnt  In  this  state  it  Is  sufficient  to  charge 
generally  the  act  as  having  been  negligently 
done,  without  negativing  the  fellow-servant- 
ey.  Just  as  it  Is  settled  In  this  state  that  such 
a  general  charge  of  a  negligent  act  Is  suffi- 
cient, wltboiit  negativing  contributory  neg- 
ligence. 

Oontzlbutory  negligence:  This  debars  the 
plaintiff  from  recovering,  He  saya  that  he 
was  attempting  to  couple  to  some  cars  stand- 
ing on  the  track  a  train  composed  of  an  en- 
gine and  six  or  seven  loaded  coal  cars,  which 
was  being  backed  up  to  the  standing  cars. 
He  says  the  cars  came  together  without 
coupling,  and  did  not  conple,  and  he  then 
wared  tbe  engineer  down,  and  the  train 
separated  from  the  cars  a  distance  of  six 
feet  and  there  stood,  and  that  he  went  In 
to  couple  the  cars,  and  that  Gilbert  stand- 
ing on  tbe  car  of  the  moving  train  above 
him,  instead  of  waiting  for  Jackson  to  sig- 
nal the  train  to  back  again,  himself  signaled 
It,  and  brought  the  train  too  quickly  back, 
and  caught  his  arm  In  between  the  bump- 
ers, and  mashed  his  arm  from  the  wrist  to 
the  elbow.  Now,  Gilbert  denies  having  given 
any  signal,  but  says  Jackson  did  so.  Gilbert 
and  two  other  witnesses  In  their  evidence 
substantially  show  that  Jackson  signaled  the 
train  to  bade,  and  that  it  did  not  stop  before 
Jackson  received  his  Injury.  The  features  of 
the  case  seem  to  show  that  Jackson  signaled 
the  train,  and  by  carelessness,  or  wont  of 
that  great  caution  and  prudence  conforming 
to  the  usage  of  brak^en,  received  the  in- 
Jury.  The  cars  were  on  a  sharp  curve.  He 
went  between  them,  on  the  inside  of  the 
curve,  thus  endangering  himself  from  bdng 
pinched  by  the  comers  of  the  cars,  whereas 
he  should  have  gone  In,  under  the  practice 
of  brakemen,  on  the  outside  at  the  curve, 
and  tbe  bumpers  would  tb^e  have  saved 
him  from  any  acddent  If  he  had  not  placed 
his  hand  directly  between  the  bumpers,  con- 
trary to  the  rules  of  brakemen  and  the  plain- 
est prlndples  of  self-preservation.  Being  on 
the  inside  of  the  curve,  to  avoid  being  pindied 


at  tbe  corner  he  would  naturally  prees  too 

doee  to  Ute  bmnpos,  and  the  more  VSaij 
Injure  Umaelf,  while  on  the  other  side  he 
could  hare  stood  a  iconsideraUe  distance 
from  the  bumpers  and  been  saffe.  But,  at 
any  rate,  why  sbonld  he  hare  had  his  vhole 
forearm  directly  in  ftont  of  tbe  bumpers, 
when,  as  he  and  an  others  show,  In  coup- 
ling the  arm  should  be  bdow  those  bumpers, 
simply  taking  hold  of  tbe  Unk,  and  directing 
it  so  as  to  enter  tbe  drawbar  of  tbe  car. 
The  bumi>ers  are  made  for  tbe  very  purpose 
of  bumping  against  each  other,  and  keeping 
the  cars  from  cmming  closer  together,  and 
saving  tbe  brakeman.  He  did  a  thing  of 
manifest  danger,— dispensed  with  the  use  of 
the  appliances  prepared  by  the  employer  to 
save  him.— by  placing  his  arm  In  the  very 
place  where  It  would  surely  be  caught  with- 
out call  for  so  doing.  At  no  time,  under 
no  drcnmstances,  had  he  tbe  right  or  need 
to  put  his  arm  there,  A  man  engaged  In 
such  dangerous  work  Is  bound  to  use  the 
most  astute  cantim  and  care.  He  was  an 
experienced  brakeman.  Now,  let  us  discard 
the  Idea  that  Jackson  waved  the  train  back, 
and  say  that  GUbMt  did  that  It  may  be  said 
that  Jackson  was  not  expecting  tbe  con- 
ductor to  wave  the  train  back,  but  to  give 
the  signal  himsdf,  and  therefore  did  not 
have  bis  arm  In  the  right  place.  He  says 
that  when  the  cars  first  came  together  they 
would  not  couple.  Then  he  waved  the  en- 
gine down,  and  went  In  to  make  the  coup- 
ling, the  conductor  standing  on  the  car 
above  him,  and  "as  I  aimed  to  make  the 
coupling  he  [the  conductor]  waved  the  en- 
gineer back;  and  I  saw  him,  and  aimed  to 
Jump  back,  but  before  I  could  do  so,  the 
cars  caught  me"  (using  Ms  own  words). 
Now,  the  backing  train  was  six  feet  off. 
Jackson  says  he  saw  the  conductor  wave 
tbe  train  back.  T^en  be  had  time  to  get 
out,  or  to  properly  place  his  arm  and  band 
under  the  bumpers,  for  he  and  all  say  that 
the  train  had  seven  loaded  coal  cars  to  back 
up  a  very  steep  grade  on  reverse  curves,— 
the  track  slippery  (having  to  sand  it),  the 
engine  slipping,  and  tbe  movement  very 
slow.  Jackstm  complains  that  tbe  conduct- 
or waved  the  train  back  before  he  was 
ready  for  It;  yet  he  sa;^  he  saw  him  wave; 
and  surely  he  could  prepare  or  get  out  while 
this  loaded  train  was  starting  and  going  tbe 
six  feet  In  Its  very  slow,  labored  movement. 
All  tbe  evidence  shows  that  the  engine  could 
scarcely  back  Its  cars  up  that  steep  grade 
and  sharp  curve.  He  had  timely  warning  to 
take  bis  arm  away.  It  should  never  have 
been  there.  Gilbert  denies  waving  the  train 
back,  and  It  looks  like  Jackson  did.  because. 
If  he  had,  we  would  expect  him,  after  doing 
so,  to  be  In  between  the  cars  to  couple  them: 
but,  if  he  had  not  ^ven  the  signal,  hardly 
so.  Say,  however,  that  the  conductor  did 
wave  the  train  back,  and  that  Jackson  did 
not  see  him,  though  he  says  he  did;  It  is 
scarcely  possible  B^fee^l)V^A^9^i«*- 
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son  wonld  not  see  the  train  Btart  Ita  moTe- 
ment  and  come  back  soon  enough  to  get 
out  of  the  way,  or  prepare  for  it  So  we 
can  aaj  that  he  did  not  use  that  care  and 
caution  required  In  such  dangerous  business. 
Is  It  Justice,  between  man  and  man,  to  hold 
the  employer  liable  under  such  circumstan- 
ces? Had  it  not  been  for  the  negligence  of 
Jackson  in  a  place  calling  for  the  most 
watchful  prudence,  the  misfortune  would 
not  have  happened.  Beveraed  and  new  trial 
granted. 

DBNT,  J.  I  am  compelled  to  dissent  in 
this  case,  to  be  consistent  with  the  posi- 
tion taken  In  the  case  of  Plannegan  t.  Ball- 
road  Co.,  40  W.  Va.  440.  21  S.  B.  1028,  as 
follows,  to  wit:  "The  doctrine,  as  recogniz- 
ed and  enforced  In  this  state,  Is  tiiat  It  Is 
the  personal  and  nonassignable  duty  of  the 
master— First,  to  exercise  reasonable  care  in 
providing  and  keeping  In  repair  suitable  ma- 
chinery, and  all  necessary  appliances,  in- 
cluding a  safe  place  to  labor;  second,  to 
exercise  a  like  care  to  provide  and  retain 
suitable  servants  for  each  department  of 
service;  third,  to  establish,  conform  to,  and 
enforce  compliance  with  .proper  rules  and 
regulations.  These  are  the  superior  dntlest 
for  the  proper  performance  of  which  the 
master  is  responsible,  whether  he  intrust 
them  to  a  department,  or  any  employ^  of  any 
grade,  and  the  neglect  of  which  by  the  agent 
or  agency  to  which  they  are  intrusted  ren- 
ders* the  master  liable  to  any  one  injured  by 
reason  of  such  n^llgence,  against  whom  and 
to  whom  contributory  negligence  cannot  be 
shown  or  Imputed  from  his  own  act  or  the 
act  of  a  f^ow  servant,  whether  it  be  of 
eommlssioQ  or  omission.  Daniel's  Adm'r  t. 
Ranway  Co.,  86  W.  Ya.  15  S.  B.  163; 
Cooper  V.  Railway  Co.,  24  W.  Va.  37;  and 
other  cases  heretofore  cited;  also,  Schroeder 
V.  Railway  Co.,  108  Mo.  328,  IS  &  W.  1004; 
Poster  T.  Railway  Co.,  Il5  Mo.  160,  21  S. 
W.  016.  The  decisions  of  many  jurisdic- 
tions are  not  in  Hne  with  our  decisions  on 
this  subject  7  Am.  &  Bog.  Enc.  Law,  821, 
tit  'Fellow  Borants.'  The  rule  of  stare 
decisis  applies  with  impregnable  force  In 
this  instance,  and  from  which  there  is  no 
way  of  escape,  even  if  the  court  were  ao 
inclined,  unless  by  an  utter  and  reprehensi- 
ble disregard  all  precedent"  The  major- 
of  the  court  however,  appear  to  have 
arrived  at  a  different  conclusion,  and  have 
determined,  In  disregard  of  Its  former  decl- 
■loQS.  to  start  on  the  promulgation  of  an 
entirely  dlffa^t  rule,  dependent  on  the 
principles  of  fellow  service. 

Under  the  doctrine  as  heretofore  establish- 
ed tbla  court  the  llablll^  of  the  master 
was  not  detennSned  by  the  rank  or  title  of 
the  employe  or  aerrant,  but  on  the  duty  that 
he  iras  called  upon  to  perform  or  discharge. 
If  such  du^  was  a  nonaaslgnable,  sometlmee 
called  ■'positive,*'  duty  of  the  master,  the 
naater  waa  Bable  for  the  serTant^a  negli- 


gence, to  any  person  injured  thereby.*  but,  If 
an  assignable  duty,  the  master  was  not  lia- 
ble. So  that  iu  determining  whether  the 
servant  was  for  the  time  being  the  agent  or 
vice  principal,  his  rank  was  not  considered; 
but  the  duty  he  w'as  In  the  act  of  performing 
was  alone  decisive  of  the  question,  although 
It  Is  generally  recognl2ed  that  the  duties  of 
the  master  are  more  apt  to  be  imposed  on 
those  of  his  servants  who  hold  superiority 
In  rank.  It  was  improper,  therefore,  to  hold 
that  any  ofllcer  or  employ^  was  at  oM  times, 
by  reason  of  bis  employment  or  rank,  a  vice 
principal.  And  It  is  Just  as  improper  to  hold 
that  an  officer  or  employ^  by  virtue  of  hla 
employment,  Is  at  all  times  the  fellow  serv- 
ant with  those  with  whom  he  la  working, 
whether  in  a  superior  or  inferior  capacity. 
The  main  question  In  every  case  of  negli- 
gence was  not  whether,  generally  speaking, 
the  servant  in  fault  was  the  superior  or  In- 
ferior In  rank  of  the  Injured  party,  but 
whether  the  duty  the  negligent  servant  waa 
called  upon  to  perform  was  a  nonassignable 
duty  of  the  master,  and  from  this  duty  alone 
hie  temporary  position  of  vice  principal  or 
fellow  servant  waa  determined.  The  eftect  of 
the  present  opinion  is  to  change  this  law,  and 
to  hold  that  a  conductor,  it  matters  not  what 
duty  may  be  imposed  upon  him  by  the  mas- 
ter, as  to  all  the  other  trainmen,  whether 
on  his  train  or  on  other  trains,  Is  a  fellow 
servant;  in  short  that  the  duties  of  all  the 
employte  In  the  operating  department  ot  the 
road  make  them  fellow  servants,  it  matters 
not  the  relatloushlp  they  bear  to  each  other, 
nor  that  the  duties  they  may  be  called  upon 
to  discharge  may  be  what  have  been  hereto- 
fore designated  by  this  court  and  even  In 
the  opinion  of  Judge  BRANNON,  to  be  the 
nonassignable  duties  of  the  master.  Among 
these  nonassignable  duties  is  the  duty  to  fur- 
nish a  safe  place  to  work,— that  is,  as  to 
trainmen,  a  safe  track,  not.  only  In  construo 
Uon,  but  free  from  dangerous  obstructions 
of  every  kind,— and  also  to  adt^t  promul- 
gate, and  enforce  safe  and  proper  rulea  for 
the  conduct  of  business,  including  the  gov- 
ernment of  the  machinery,  and  the  running 
of  trains  on  a  railroad  track.  Ifr.  Bishop 
sums  up  the  duties  of  the  master  to  be 
"watchfulness  of  ways  and  appliances.'*  In 
the  caae  of  Riley  v.  Railway  Co.,  27  W.  Va.  14S, 
It  Is  held:  "When  a  railroad  company  puts  a 
aiqierintendent  foreman,  or  other  employd  In 
Ita  place  to  discharge  some  duty  which  It 
owes  to  Its  servants  or  employes,  as  to  such 
duty  such  superintendent  or  other  employ^  la 
not  a  co-servant  but  the  representative  of 
the  company,  and  as  to  such  duty  the  com- 
pany Is  bound  by  the  acts  or  omissions  of 
such  middleman,  the  same  as  though  the  acts 
had  been  done  or  omitted  by  the  company 
Itaelf.  This  Is  the  doctrine  of  vice  principal, 
as  settled  In  this  state,  first  announced  in  the 
case  of  Cooper  v.  Railway  Co.,  24  W.  Va.  37, 
and  followed  In  Madden  v.  Railway  Go.,  28 
W.  Va.  UO;  Oriswell  v.  Ballwax^Go.,  SO  W 
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Va.  TOS,  6  S.  E.  31;  Daniel's  Adm'r  t.  Ball- 
way  Co.,  36  W.  Va.  397,  15  S.  B.  162;  Core  v. 
Railroad  Co..  38  W.  Va.  747,  18  S.  E.  596; 
Haney  v.  Railway  Co..  38  W.  Va.  570,  18  S. 
B.  748;  Flannegan  t.  Railroad  Co.,  40  W.  Va. 
440,  21  &  E.  im,— an  of  which  cases  are 
OTcmiled  by  the  present  case.  In  Its  effect, 
although  the  language  Is  not  made  to  so  ex- 
press. In  the  case  of  Railroad  Co.  t.  Peter- 
son, 162  n.  8.  868,  16  Sup.  Ct  9^  Mr.  Jus- 
tice Peck  bam  says:  "If,  Instead  of  personal- 
ly performing  these  obligations,  the  master 
engages  another  to  do  them  for  him,  he  Is 
liable  for  the  neglect  of  ttat  other,  which  In 
such  case  Is  not  the  neglect  of  a  fellow  serr- 
ED^  no  matter  vbat  Us  position  as  to  other 
matters,  bat  Is  Uie  neglect  of  the  master  to 
do  those  things  which  it  Is  the  duty  of  the 
master  to  perform,  as  Bucb.**  This  language 
is  In  pwfect  harmony  with  former  decisions 
of  this  court  cited  above,  and  to  which  the 
snpreme  court  of  the  United  States  continues 
to  adhere.  McKinney,  FeL  Serv.  104,  states 
the  general  role  to  be  that  the  master's  duty 
to  his  employes  Is  fully  performed  when  he 
establishes  and  promulgates  proper  rales  and 
regulations.  With  the  carrying  out  and  en- 
forcement of  such  roles  and  regulations  be 
baa  nothing  to  do.  After  the  master  has 
completed,  furnished,  and  equipped  the  road, 
and  adopted  rules  and  regulations,  bis  duty 
towards  his  employte  la  at  an  end.  If  they 
dlsr^ard  the  rules,  and  operate  the  road  at 
liberty,  and  thereby  render  the  employment 
extrahazardous  and  dangerous,  Uie  master  is 
not  liable  to  his  servants  Injured  thereby. 
Snch  Is  the  cimclusion  of  the  opinion  In  this 
case,  but  such  Is  not  the  law  of  this  state,  as 
heretofore  settled  1^  the  dedsions  of  this 
court  They  htid  that,  if  a  master  engages 
In  the  quasi  puDlic  operation  of  running  a 
railroad.  It  is  a  dn^  incumbent  upon  him, 
both  to  the  public  and  individuals,  not  only  to 
adopt  and  promulgate  proper  rules,  regnla* 
tlons,  and  schedules  tot  the  separate  divl* 
slona  of  his  business,  called  *HTaIns,"  but  also 
to  keep  a  watchful  and  superintending  eye 
over  his  whole  road,  to  see  that  these  rules, 
regulations,  and  sehednles  are  faithfully  ad- 
hered to  and  carried  out,  and  If,  for  any  un- 
foreseen cause,  they  are  Interrapted,  hinder* 
ed,  or  rendered  ImpracUcable,  to  substitute 
necessary  special  arrangements  In  lieu  there- 
of. And  as  the  master  cannot  be  omnipres- 
ent, or,  being  a  mere  Action  of  law,  known  as 
a  "corporation."  cannot  be  present  at  all, 
such  duties  must  be  performed  by  persons 
expressly  delegated  for  the  service,  common* 
ly  known  as  "vloe  principals."  So  that  It 
may,  and  often  does,  happen  that  each  and 
every  employ^  of  a  railnmd  may  be  called 
upon  to  fill  the  important  position  of  a  vice 
prindpaL  For  instance,  when  a  train  starts 
trom  one  end  of  tbe  road  the  traA  may  be 
dangerously  obstracted,  in  a  mannw  not 
known  to  the  trainmen,  by  numerous  other 
trains  running  on  or  out  of  time,  or  by  wash- 
oats,  slips,  bowidon,  or  otherwise;  and  It  U 


the  duty  of  the  master,  wbe  ts  required  tc 
vigilantly  guard  the  trat^  to  notify  the  train- 
men of  these  various  obstructions,  which 
duty  he  may  Impose  on  a  conductor,  Inake- 
man,  watchman,  m  other  etajfUmy^  and,  it 
such  employe  fails  to  give  the  requited  no- 
tice or  warning,  his  failure  is  imputed  to 
the  master.  The  holding  of  otliw  courts  is 
that  all  the  master  Is  required  to  do  Is  to 
furnish  competent  servants  to  watch  tbe  raad 
and  give  warning  of  obstractiona,  and  for 
their  negligence  be  is  not  llaUe.  Bat  ttiis 
court  has  heretofore  beld  that  these  are  pod- 
tlve  duties  of  the  master,  which  he  cannot 
delegate  In  such  manner  as  to  esc^ie  UabU- 
Ity.  If  we  are  to  be  guided  by  preceduit,  and 
follow  the  beaten  track  marked  out  by  our 
predecessors.  It  becomes  equally  as  erroneous 
to  hold  that  a  conductor,  as  such,  is  a  feUow 
servant  of  the  other  trainmen,  as  to  hold  that 
he  is  a  vice  principal,  without  ngtoA  to  the 
duty  he  is  discharging.  Tbe  decision  in  the 
present  case  abandons  tbe  tM  road,  and, 
flying  off  at  a  tangent,  undertakes  to  follow 
a  path  pointed  out  by  certain  text  writers  as 
the  main  highway  pursued  1^  Oie  courts  oC 
other  stStes  whose  doctrines  aie  less  settied 
than  .our  own,  and  greatly  limits  in  extent 
the  nonasslgnaUe  or  positive  duties  of  tlie 
master,  even  tending  towards  thetar  entire  ab- 
rogation, and  which  will  be  the  natural  se- 
quence if  the  course  evidently  indicated  Is 
pursued,  when  It  wUl  be  finally  determined 
that  all  servants  of  a  conunon  master,  ,witb- 
out  regard  to  rank,  authority,  or  duty,  are 
fellow  servants,  and  thus  wholly  relieve  tbe 
master  ftom  liability  to  them  on  account  of 
the  negligence  of  each  other.  It  la  better  to 
have  the  law  settled,  even  tiiongh  It  iterate 
harshly,  than  to  have  a  state  of  confusioD 
produced  by  a  continual  abandonment  ot  fw- 
mer  maturely  considered  principles.  I  concur 
in  the  condnslon,  but  not  In  the  prlndplea 
stated  contrary  to  the  former  deci8i<»is  of 
this  court 


(tt  w.  v«.  M) 
OHRISEjIP  et  aL  v.  fraTBB  et  at 

(Snpreme  Oonrt  of  Appeals  of  West  Virginia. 

April  21,  1897.) 

Sourrr  —  DKHUKaBR  —  Allcoatioh  or  Fraud  — 

jDKIBT^ICTtON — HkTIEW  ON  &FPBAL  —  SBTTtHS 

AsiDK  Fkaodclbnt  CoirviTAKOB — Dbcrbb. 

1.  When  fraud  is  niffideatly  alleged,  with 
proper  parties  to  a  bill,  a  demurrer  will  not  lie. 

2.  When  a  court  of  equity  takes  joriBdictioii 
of  a  cause  for  one  purpose,  it  will  go  on  and  dis- 
pose of  the  questions  InTolTed,  to  avoid  a  moiti- 
plidtr  of  nirta  Hanly  v.  Wattnon.  19  S.  B. 
536,  30  W.  Va.  214. 

8.  "Where  a  decree  loaght  to  be  revived  Is 
based  upon  denositlons  which  are  so  cooflict- 
Ing,  and  of  Bu<m  a  doubtful  aod  unsatisfactory 
character,  that  different  minds  and  different 
judges  might  reasonably  disagree  as  to  the  flMts 
proved  by  them,  or  the  propv  condosioa  to  be 
deduced  therefrom,  the  appellate  court  will  de- 
cUne  to  reverse  the  finding  or  decree  of  ths 
dianceilor,  although  the  testimoDy  may  be  such 
that  the  appellate  court  might  have  pronounced 
a  different  decree  if  it  had  aoted  upon  ttas  saw 
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In  the  Dnt  hurtanoa.**  Smith  t.  Yoke,  27  W. 
Va.  «89. 

4.  When,  In  a  lolt  to  Mt  aside  a  deed  of  con- 
veyance Bi  fraadalent  and  void  aa  to  plainttfTa 
debt,  and  to  aell  the  real  estate  therefor,  the 
court  ascertalna  and  decrees  that  it  is  ao  fraud- 
nlent  aod  void,  it  is  error  not  to  decree  farther, 
and  set  aside  said  deed  and  provide  for  the 
sale  of  the  propertr  convejed  to  pay  the  debt. 

5.  In  any  such  suit  It  is  error  to  decree  the 
sale  of  another  tract  of  land  of  the  defendant 
fOT  the  satisfaction  of  said  debt,  the  conveyance 
of  which  has  not  been  attacked,  or  said  tract 
mentioned  in  the  pleadings,  and  upon  which 
plaintiff  has  no  lien. 

6.  In  snch  snit,  where  the  defendant  filed  his 
answer  In  the  nature  of  a  cross  bill,  and  pray- 
inc  affirmative  relief,  and  the  court  failed  to  take 
any  action  theieon,  or  to  adjudicate  in  the  mat- 
ter of  said  afiBrmatlTC  relief,  In  ^hm  absence  of 
■nch  action  there  ii  nothing  of  which  the  ap- 
pellate court  can  take  jurisdiction. 

(Syllabns  by  the  Coort) 

Appeal  from  circuit  coort,  Barbour  county. 

Bin  by  OhrlsUp  Broe.  against  John  Teter 
and  Otibers.  Judgment  for  EdaJntiffs,  and  de- 
fendants a];^)eal.  Reversed. 

Dayton  &  Dayton,  W.  X.  Ice,  and  F.  O. 
Blue,  for  aro^la&f-  SamtM  V.  Wooda,  for 
appellees. 

MeWHOKTEB,  J.  On  the  18th  day  of 
May,  1893,  Ohrlslip  Bros,  sold  John  Teter 
their  stock  of  mercbandlse  at  Peck's  Run, 
Upshur  county,  by  the  following  written 
agreement:  "This  article  of  agreement,  made 
and  entered  into  this  the  13th  day  of  May, 
1893,  between  Ohrlslip  Bros.,  of  tbe  first  part, 
and  John  Teter,  of  the  second  part,  all  of 
Peck's  Run,  Upshur  county.  West  Virginia. 
Bald  party  of  the  first  part  agree  to  sell  their 
entire  stock  of  goods,  consisting  of  dry  goods, 
notions,  boots,  shoes,  bats,  caps,  hardware, 
queensvrare,  drugs,  and  patent  medicines; 
In  tact,  everything,— store  fumltore,  stove, 
scales,  coops,  cases,  tables,  lamps,  com,  meat, 
wool,  and  in  fact  all  things  not  herein  men- 
tioned that  belong  to  the  business.  All  of 
the  above-named  goods  sold  at  city  cost,  with 
toi  per  cent.  on.  Said  party  of  the  first  part 
is  to  take  a  house  and  lot  In  Bumersvllle, 
West  Virginia,  the  same  house  that  Page  Hen- 
derson now  lives  In,  including  saddler  shop, 
blacksmith  shop,  stable,  etc.,  at  eight  hun- 
dred dollars;  six  hundred  dollars  In  cash  to 
be  paid  the  first  day  of  June,  1893;  one  thou- 
sand dollara  the  let  of  October,  1893;  tbe  re- 
mainder In  October,  1894.  All  with  interest 
from  date.  The  stock  of  goods  to  be  InvcMced 
In  May,  1893,  when  said  party  of  the  second 
part  1b  ready.  Either  party  forfeiting  the 
contract  to  pay  to  the  other  p&rty  (me  hun- 
dred dollars.  Witness  our  hands  and  signa- 
tures. Ohrldig  Bros.  John  Teter."  The 
goods  were  Invoiced  on  May  22.  1893,  and 
Teter  made  his  two  notes  of  that  date  for 
91,304.60  each,  payable  on  or  before  the  Ist 
day  of  Octoba,  1894,— one  with  Interest  from 
date,  the  other  not  mentioning  interesl.  At 
the  April  rules.  1894,  Ohrlslip  Bros,  filed  in 
the  clerk's  office  of  Barbour  county  drcult 
coort  this  bill  in  chancery  against  John  Teter, 
378.91— ]» 


Lloyd  A.  Teter,  Burton  I.  Teter,  Catherine 
Teter  (guardian  for  said  Lloyd  A.  and  Burton 
I.  Teter),  John  Teter  and  Granville  Teter  (ex- 
ecutors of  Alva  Teter,  deceased),  Ira  Ward, 
and  Bdward  E.  Tntt,  alleging  that  on  the 
20th  of  May,  18^,  defendants  Uoyd  and  Bur- 
ton Teter  were  Infants  17  and  19  years  old, 
respectively;  that  on  that  day  their  mother 
was  appointed  by  the  county  court  of  Upshur 
county  their  guardian,  and  thereafter  had 
charge  of  tbelr  property,  personal  and  real; 
that  the  estate  ot  the  Infants  was  all  derived 
by  tbe  will  of  their  father,  Alva  Teter,  and 
amounted  to  about  $10,000;  that  OranvlUe 
Teter  and  John  Teter  qualified  the  27th  of 
February,  1883,  as  executors  at  Alva  Teter; 
that  on  the  18th  of  Blay,  1893,  they  sold  tbe 
8to<^  of  merchandise  as  set  forth  In  tbe 
above-written  contract,— and  exhibited  two 
notes  of  (1,304.60  each,  alleging  that  one  of 
them  was  assigned  for  ralue  to  Ira  Ward, 
and  that  both  notes  remained  unpaid.  Fur- 
ther, that  they  bad  a  claim  against  Teter,  as- 
signed to  them  by  B.  B.  Tntt,  for  $150,  which 
was  unpaid.  Alleging  the  Insolvency  of  John 
Teter;  that  a  Judgment  at  law  against  him 
would  be  unavailing;  that  be  was  about  to 
leave  the  state  and  reside  out  of  the  same, 
and  had  declared  his  purpose  to  do  so,  and 
had  rendered  himself  unatrfe  to  meet  bis  ob- 
ligations, and  had  moved  to  Barbour  county, 
to  bis  mother-in-law's;  but  on  the  22d  ot  May, 
1893,  said  John  Teter  was  believed  to  be 
practically  out  of  debt,  and  was  then  owner 
of  real  and  personal  property  worth  ^bout 
$10,000,  and  upon  the  faith  and  credit  there- 
of i^Intiffs  permitted  him  to  become  indebt- 
ed to  them;  that  his  property  consisted  of 
200  acres  of  land,  worth  at  least  $7,000,  on 
which  he  resided,  and  had  horses,  cattle, 
farming  utensils,  etc.,  worth  $2,000,  and  oth- 
er personal  property;  that  be  was  also  then 
the  owner  of  the  said  merchandise,  wtxth 
$S,0(X).  Further  diarging  that  soon  after 
becoming  indebted  to  them  he  began  a  system- 
atic and  fraudulent  disposition  of  his  prop- 
erty, and  on  the  lat  day  of  October,  1893, 
sold  said  stock  of  merchandise,  which  be  bad 
been  retailing  for  some  time,  and  from  time 
to  time  replenishing,  to  Ira  Ward,  at  tbe  price 
of  $2,300,  the  same  then  being  worth  $5,000, 
and  received  In  iiayment  therefor  from  Ward 
a  tract  of  111^6  acres  of  land,  called  the 
"White  Land,"  and  paid  said  Ward  tbe  sum 
ot  $500  In  money  in  said  exchange,  and  bor- 
rowed from  him  $1,000,  and  Immediately  in- 
cumbered the  same  land  with  a  vendor's  lien 
In  his  favor  for  $1,600;  that  on  the  17th  of 
February,  1894,  with  fraudulent  purpose  he 
Incumbered  the  same  tract  of  land  with  $600, 
which  be  borrowed  from  D.  W.  *Dix  and  T. 
E.  Kidd,  practically  Incumbering  said  land 
for  its  selling  value,  and  rendering  It  unavail- 
ing to  other  creditors,  and  with  like  fraudu- 
lent Intent  sold  all  his  personal  property: 
that  before  the  sale  of  all  the  personal  prop- 
erty, on  tbe  28d  of  November,  with  like 
fraudulent  Intent,  by  dee^^  i^e^^^^^ 
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infant  brothen,  Lloyd  and  Barton,  tbe  farm 
of  200  acres,  for  the  pretended  conalderatloa 
of  $6,650.17.  reciting  In  the  deed  that  the 
91.024.30  was  on  hand,  and  toe  the  residue, 
¥5,625.87,  blB  two  infant  brothera  executed  to 
him  their  note  payable  tbe  4th  of  December, 
1804,  and  retained  a  vendor's  lien  on  said 
land  to  secure  tbe  same,  which  note  Teter 
had  ever  since  been  trying  to  trade  ott  to 
whatevw  person  might  be  foolish  enough  to 
buy  or  discount  the  same,  but  refused  to 
discount  <w  8^  the  same  to  plaintiffs,  who 
oOenA  to  casta  the  same,  ten  the  amount  of 
the  said  debts.  And  diarglng  that  Lloyd  and 
Burton,  as  wdl  as  their  guardian,  had  no- 
tice of  sncb  tend:  that  at  the  time  of  the 
Bale  of  all  hlfl  pr^jierty  he  was  In  debt  to 
tho  amoant  of  16,724,  wlileh  Indebtedness 
was  alao  known  to  Uoyd  and  Burton  and 
their  guardian,  all  of  wIuhu  wen  near  n^b- 
bon,  and  on  terms  of  the  dosest  UMmacji 
that  tbe  said  Infant  brothas  and  guardian 
had  notlfw  tbat  he  was  about  to  leave  the 
state;  that  plalntlflB  tried  to  bny  hie  land, 
and  (rfCerad  to  caab  the  Infanto*  note,  and  he 
'  refused  to  do  It,  and  they  offered  blm  a 
bonus  of  9200  If  he  would  secure  tb^  debts, 
and  ho  refused  to  do  that;  that  they  then 
requested  talm  to  name  the  sum  that  would 
Induce  him  to  secure  them,  which  he  de- 
clined to  do,  and  dedaved  that  before  he 
would  do  M>  he  would  "do  wwse*'*,  that, 
when  they  offered  to  buy  the  land,  John 
Teter  declared  to  three  rentable  men  that 
tbe  said  two  iofimt  toothers  wanted  him  to 
sdl  tlw  land,  and  let  plaintiffs  go  unpaid, 
but,  to  dectfve  plaintiffs,  declared  at  the 
same  time  that  he  wmild  sdl  the  same  to 
any  other  person  for  96  per  acre  less  than 
to  bis  said  broth  MB,  because  they  suggested 
such  perfidy  to  bim.  Plaintiffs  charged  that 
all  the  said .  defendants  Teters  were  com- 
bining togtOax  to  hinder,  dday,  and  defraud 
tbom;  that  plalntlflli  had  filed  In  Upshur 
county  a  Us  pendens,  setUng  forth  tbe  object 
and  title  of  ttils  suit  And  prayed  that  the 
deed  executed  by  John  Teter  <m  November 
28d  to  Lloyd  and  Burton  be  declared  fraudu- 
lent and  void  as  to  the  debts  of  tbe  plain- 
tlffii,  and  their  said  assignee.  Ward,  and  the 
same  be  set  aside  aa  to  said  debts,  and  that 
said  debts  be  dedared  liens,  from  the  institu- 
tion of  this  suit  upon  the  lands  so  conveyed, 
and  that  the  land  be  sold  to  pay  the  debts 
of  the  plaintiffs  and  their  said  assignee,  and 
for  genoral  relief. 

The  defoidant  Oatherine  Teter,  guardian, 
made  her  anawer.  denying  all  fraud  or 
knowle^e  of  fraud  or  attempted  fraud  upon 
tbB  ere^tras  of  John  Teter.  Alleging  that 
the  ssle  was  fidr  and  bona  fids.  Dmying 
the  insolvency  of  John,  or  that  he  was  atr 
tempting  to  avoid  tbe  payment  of  his  just 
debts.  Alleging  that  he  was  the  owner  of  a 
valuable  farm  in  Roane  county,  fully  paid 
for;  that  a  valuable  consideration  was  paid 
for  tbe  lands,  vgon  the  terms  agreed  upon; 
and  that  ahe  consented  to  the  purchase,  be- 


lieving it  to  be  for  the  best  interest  of  the 
parties  Interested.  The  Infant  defendantii. 
in  their  own  name,  filed  their  answer,  deny- 
ing all  allegations  of  fraud,  or  any  knowl- 
edge of  fraud.  Alleging  that  It  was  a  bona 
fide  sale  to  them;  tbat  the  money  had  been 
paid,  and  showing  that  the  whole  purcliaw 
money  due  to  John  Teter  was  paid,  down  to 
about  9L370.  Averring  that  they  had  agrceil 
to  pay  a  full  and  valuable  consideration  for 
the  land,— more  than  tbe  same  could  have 
been  sold  for  to  others,-Hind  expressly  deny- 
ing er^  allegatlim  of  fraud,  or  ImputatlOD 
of  fraud,  in  respect  to  the  purchase  by  them 
of  said  land,  and  allegations  charging  them 
with,  fraud  in  the  payment  tor  said  Land. 
Alleging  that  at  the  time  of  tho  sale  they 
knew  John  was  in  easy  circumstances,  abun- 
dantly able  to  pa^  all  his  debts  and  UobiU- 
ti^  and  have  a  large  surplus  left  Oharglng 
that  plaintiffs  well  knew  and  advised  and 
urged  John  to  make  the  sale  of  the  timet  9t 
land  to  them,  and  stated  to  blm  tbat  it  was 
the  best  thing  he  could  do;  tbat  the  price 
offered  for  the  land  was  the  full  value  of  it 
and,  after  ^  sale  was  made,  Informed  John 
tbat  he  bad  made  an  excellMit  sale  to  them, 
and  got  more  for  It  than  any  other  person 
wouM  have  given.  Denying  the  insc^ency 
of  John.  Alleging  ti»t  he  was  llTlng  In 
Boane  county,  where  he  had  purchased  a  val- 
uable farm,  piUd  for  wltb  funds  received 
from  them  for  tbe  land  be  sold  them,  on 
which  he  had  plenty  of  farming  Implements 
and  personal  property;  that  John  sold  Us 
stock  of  goods  to  Ira  Ward  fcur  much  less 
than  their  true  value,  and  that  they  were  ad- 
vised that  said  sale  was  procured  1^  the 
telse  schemJi^  of  plaintiffs  with  said  Ira 
Ward;  that  they  were  attempting  to  oppress 
said  John  Tater,  and  have  his  creditors  op- 
press him,  so  as  to  force  him  to  sacrifice 
said  stock  of  goods  In  the  sale  made  to  said 
Ward,  while,  as  respondento  charged,  ^alo- 
tlffs  were  partners  with  said  Ward  In  the 
purchase  of  the  goods,  and  received  the  fndl 
benefit  of  tbe  fraudulent  scheme  perpetrated 
by  them  upon  John.  Alleging  that  tbe  ven- 
dor's lira  retained  in  liie  deed  from  Wud 
to  John  Teter  on  the  White  land  was  firaudn- 
lent  fictitious,  and  without  valu^  and  ob- 
tained without  the  consent  of  John.  Deny- 
ing that  be  had  adopted  a  systematic  sale  of 
his  property  for  the  purpoee  of  defrauding 
his  creditors,  or  making  sale  of  the  same  for 
a  like  purpose.  John  Teter  also  filed  his  de- 
murrer, and,  without  waiving  his  demurrer, 
made  anawer  denying  every  allegation  of 
fraud.  Denying  inwdvency;  that  he  was 
ever  about  to  leave  the  state,  or  reside  out  of 
it  Alleging  that  he  vras  perfectly  sirfvNit 
and  able  to  pay  all  his  Indebtedness;  tbat  be 
was  the  owner  of  a  valuable  farm  in  Roane 
county,  fully  paid  for,  worth  92,600  ix  93,000. 
Admitting  that  he  sold  his  stock  of  me^ 
chaudlse  to  Ira  Ward  for  the  price  of  $2,300, 
as  set  out  In  the  bill,  and  took  in  exchange 

for  said  stock  of  merchandlpe^ 
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111%  acres  ot  land,  and  further  paid  said 
£ra  Ward  $500  In  addlUon  to  the  goods  trad- 
ed; that  he  gave  a  vendor's  lien  on  the 
VnaUi  land,  bat  tt  Is  not  true  that  It  was 
done  to  delay  or  defraud  the  creditors.  Obar^ 
ging  that  the  plaintiffs  had  full  knowledge 
of  the  transaction,  and  that  the  $1,S00  Uen 
was  retained  by  Ward  as  a  mask  to  hide 
himself  and  the  plaintiffs  while  they  might 
defraud  and  ruin  him;  that  the  91,500  was 
made  up  as  follows:  $600  difference  be- 
tween tbe  stock  of  merchandise  and  the 
farm,  and  a  $1,000  note  due  upon  the  stock 
of  merchandise,  for  which  the  plaintiffs  were 
tben  pushing  coUection,  and  that  said  $1,000 
note  was  afterwards,  and  within  a  very  short 
tlme^  turned  over  to  him  by  Ward,  acting  for 
the  plaintiffs.  Qiarglng  that  the  note  of  $1,- 
304.60  assigned  to  defendant  Ward  by  plain- 
tiffs was  assigned  by  them  In  payment  of 
their  Interest  In  the  stock  of  merchandise. 
Oharglng  that  plaintiffs  and  defendant  Ward 
were  partners  at  the  time  of  the  sale.  Ad- 
mltttng  that  tiie  price  paid  for  the  stock  of 
goods  was  far  below  Its  actual  value.  Ar^ 
ring  that  such  s&le  was  procured  by  the 
plaintiffs  and  defendant  Ward,  by  their  con- 
nivance, to  cheat  and  defraud  respondent 
Denying  tbat  tbe  sale  to  his  brothers  on  tbe 
23d  of  November,  189&,  was  fraudulent,  but 
the  sale  was  made  for  valuable  consideration, 
which  was  paid  as  shown  in  the  deed.  Al- 
leging that  the  plaintiffs  encouraged  the  sale 
and  sanctioned  the  action,  and  said  that  it 
was  tbe  right  and  proper  thing  for  him  to 
do.  Denying  that  plalntlf&i  ever  made  any 
offer  to  compromlBe  and  settle  as  set  out  In 
the  bilL  Averring  that  the  actions  of  the 
plaintiffs  and  Ira  Ward  had  been  guided  by 
a  spirit  of  avarice,  and  tliat  they  had  been 
confederating  and  ctHoibining  tx^ther  for  the 
niln  of  respondent  and  tUs  Infant  brothers, 
and  that  they  had  agreed  among  themselves 
that  one  of  them  "shall  hold  him  while  tbe 
other  skins  him,"  to  use  their  own  words  and 
their  own  language.  Praying  that  It  may  be 
aacmtalned  whether  or  not  a  partnership  ex- 
ists between  plaintiffs,  or  either  of  them,  and 
defendant  Ward,  or  existed  at  the  time  of  the 
sale  of  said  sto<^  and,  if  so,  that  he  be.  de- 
creed the  difference  between  the  selling  price 
of  the  stock  of  merchandise  and  its  true 
Talne,  and  that  tbe  difference  be  apportioned 
between  them,  and  aisled  to  fala  credit 
against  their  demands;  that  tbe  trust  deed 
to  Dlx  and  KIdd  be  r^eased,  and  the  ven- 
dor's lien  of  $1,500  on  the  111^  acres  of  land 
be  released,  the  parties  to  whom  they  wore 
made.  And  praying  that,  after  ascertaining 
the  affirmative  matter  therein  prayed,  be  may 
have  Bocb  full  and  adequate  relief  as  may  be 
adeqnate  tn  tbe  premises,  and  recover  all  his 
costta. 

To  this  answer  OhrUIlp  Bros,  and  Ira  Ward 
filed  their  special  replications,  and,  in  so  far 
as  It  charged  new  matter  and  sougfft  afflrm- 
atlTS  relief,  denied  each  and  ev^  charge 
as  to  fraud  on  their  part,  and  on  the  part 


of  eadi  of  fhem,  to  dieat  and  wrong  said 
Teter,  and  especially  denying  that  there  was 
between  them,  or  either  of  them,  and  Ira 
Ward,  any  interest  by  partnership  In  the  pur- 
chase by  Ira  Ward  of  tbe  stock  of  goods  from 
Teter,  and  denying  every  cliarge  In  said  an- 
swer, as  If  specially  set  forth,  which  fixes, 
or  tends  to  fix,  upon  them,  or  either  of  them, 
any  fraud,  confederation,  or  combination  to 
wrong  John  Teter  or  either  of  the  Infant 
brothers.  And  Ira  Ward  especially  denying 
each  and  every  charge  of  wrong  on  his  part 
against  John,  Burton,  or  Lloyd;  denying  any 
fraud  on  bis  part  In  the  purchase  by  him  of 
said  stock  of  merchandise  from  John  Teter; 
denying  that  either  of  £>lalntlffs  had  any  in* 
terest,  direct  or  Indirect,  therein,  or  that  any 
partnership  existed  between  bim  and  plain* 
tiffs;  eepedally  denying  that  there  was  any 
fraud  in  retaining  the  vendor's  Uen  of  $1,600 
on  the  111^  acres  of  land,  or  that  said  lien 
was  against  the  knowledge  or  consent,  ot 
against  the  consent  of  John  Teter.  Ira 
Ward  filed  his  answer,  averring  that  on  the 
8th  of  November,  18M,  plalntlfEs  asslgD- 
ed  to  lilm,  for  value,  one  of  the  notes  for 
$1,801.60,  no  part  whereof  bad  ever  been 
paid.  Then,  concurring  In  the  allegations  of 
plaintiffs'  bill  In  charges  of.  fraud  against 
John,  Burton,  and  Lloyd  Tetw,  and  particu- 
larly the  averments  therein  charging  fraudu- 
lent dlsposltlan  of  property  of  John  Teter  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  i^alntiffs  in  the  ctdlectlon  of 
their  debts,  and  the  debt  assigned  to  bim. 
Denying  that  the  stock  of  goods  he  bought 
from  John  Teter  for  $2,800  was  wortb  $6,000, 
but  that  he  paid,  In  his  opinion,  all  he  could 
afford  to  pay  for  It  and  its  full  valuer  And 
not  only  adopting  the  allegations  of  the  bill. 
In  so  far  as  not  Inconsistent  with  his  an- 
swer, but  charging  that  the  said  fraudulent 
disposition  of  the  {uroperty  of  John  Teter  wap 
with  notice  to  the  said  Burton  and  Lloyd, 
who  concurred  thoein,  and  advised  and  abet- 
ted tbe  said  fraud,  with  Intent  to  hindor,  da- 
lay,  etc  Chaiging  tliat  tbe  execution  of  the 
deed  of  Nov^ber  23d  by  John  Teter  to  his 
brothers  was  fraudulent  and.  that  the  brothr 
ers  had  notice  of  the  fraud,  and  participated 
therein.  And  praying  that  It  be  set  aside,  as 
void  as  to  the  debt  assigned  to  him;  that  he 
be  decreed  the  debt;  and  for  general  relief. 

The  first  assignment  is  that  the  court 
erred  in  overruling  the  demnrrer  to  plain- 
tiffs' bin.  Fraud  Is  sufficiently  alleged,  with 
proper  parties  to  the  bill,  to  give  Jurisdic- 
tion: hence  tbe  court  did  not  err  In  over- 
ruling the  demurrer. 

The  second  assignment  of  appellants  is 
that  it  was  error  for  tbe  court  not  to  finally 
adjudicate  the  E.  E.  Tutt  account,  as  be- 
tween the  parties  to  the  suit  Appellees  also 
claim  that  this  is  an  error  to  their  prejudice 
1  Pom.  Eq.  Jur.  1 181,  says  ttiat:  "When  a 
court  of  equity  has  Jurisdiction  over  a  cause 
for  any  purpose,  It  may  retain  tbe  cause  foi 
aU  pmiwses,  and  P«»cegd  jto^^^l^5(J^[ 
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minatloD  of  the  matters  at  issue,  for  this 
reason:  If  the  controTersy  contains  any 
equitable  features,  or  requires  any  purely 
equitable  relief  which  would  belong  to  the 
exduslTe  Jurisdiction,  or  iuTolves  any  mat- 
ter pertaining  to  the  concurrent  Jurisdiction, 
by  means  of  which  a  court  of  equity  would 
acquire,  as  It  were,  a  partial  cognizance  of 
It,  the  court  may  go  on  to  a  complete  adju- 
dication, and  may  thus  establish  purely  legal 
rights  and  grant  legal  remedl^,  which 
would  otherwise  be  beyond  the  scope  of  Its 
authority."  In  Hanly  v.  Watterson,  39  W. 
Va.  214,  19  S.  B.  536:  "When  a  court  of 
equity  takes  Jurisdiction  ot  a  cause  for  one 
purpose,  It  wlU  go  on  and  dispose  of  the 
questlMU  inTc^ved,  to  avoid  a  multiplicity  of 
suits." 

Appellants'  third  asslgmnent  Is  that  the 
court  erred  In  decre^ng  that  the  deed  of 
NoTember  23, 1808,  waa  fraudulent  and  void, 
and  made  with  Intent  to  hinder,  delay,  and 
diCrand  the  creditors  ot  appellants,  and  lur- 
ing that  the  same  waa  taken  by  Lloyd  A. 
and  Burton  I.  Teter  and  their  guardian, 
Catherine  Teter,  with  notice  of  soch  fraud- 
ulent intent  Appellees  claim  that  it  was 
error  not  to  make  a  decree  setting  aside,  as 
fraudulent  and  void  as  to  tta^r  debt  and  the 
debt  of  the  anlgiwei  Ward,  the  said  deed  of 
NoTemb»  S8d  <a  John  Teter  to  bis  broth- 
ers. A  large  mass  of  testimony  was  taken 
touching  the  questltm  of  fraud  in  the  sale 
and  conveyance  by  John  Tbter  to  bis  infant 
brottiera,  lioyd  and  Burton,  as  well  as  the 
sale  of  the  stock  of  goods  by  John  Teter  to 
Ward,  and  concerning  all  other  transactions 
between  plaintilTB  and  defendants  John  Te- 
ter and  Ira  Ward,  and  the  fraudulent  dis- 
position of  lilB  personal  pnq;>erty  by  John 
Teter  with  intent  to  hinder,  delay,  and  de- 
fraud his  creditors.  I  have  carefully  read 
and  considered  all  the  depositions  takoi  In 
the  case,  and  find  a  great  conflict  in  the 
evidence.  There  can  be  little  doubt,  if  any,  j 
that  If  there  was  any  fraud  Intended  on  j 
the  part  of  John  Teter,  the  grantees  and  I 
their  guardian  had  knowledge  of  It  The 
note  of  Lloyd  and  Burton  Teter  for  $5,625.87 
was  given  for  the  deferred  payment  on  the 
land,  dated  November  23,  1S93,  and  not  b&- 
Ing  due  until  December  1,  1894,  yet  the  ven- 
dees, by  October,  1894,  had  made  payments 
on  the  note  to  John  Teter,  so  that  they  owed 
less  than  $1,400;  the  principal  part  of  said 
payments  being  in  cash,  and  they,  too,  hav- 
ing full  knowledge  of  his  Indebtedness  to 
plaintiffs.  I  am  not  Inclined  to  disturb  the 
opinion  of  the  court  In  holding  the  convey- 
ance of  November  23,  1893,  to  be  fraudulent 
and  void  as  to  plaintiffs'  and  Ward's  debts, 
and  am  sustained  in  this  by  the  mling  of 
ibis  court  in  Smith  v.  Yoke,  27  W.  Va.  639: 
"Where  the  decree  sought  to  be  reversed  is 
based  upon  depositions  which  are  so  conflict- 
ing, and  of  such  a  doubtful  and  unsatisfac- 
tory character,  that  different  minds  and  dif- 


ferent Judges  might  reasonably  disagree  as 
to  the  facts  proved  by  them,  or  the  proper 
conclusion  to  be  deduced  therefrom,  the  ap- 
pellate court  will  decline  to  reverse  the  find- 
ing or  decree  of  the  chancellor,  although  the 
testimony  may  be  such  that  the  appellate 
court  might  have  pronounced  a  dlCFerent  de- 
cree if  it  bad  acted  upon  the  cause  In  the 
first  instance."  On  finding  that  the  convey- 
ance of  November  23,  1893,  was  made  by 
the  said  John  Teter  with  Intent  to  binder, 
delay,  and  defraud  his  creditors,  espedaUy 
as  to  plalntlCCs'  and  defmdant  Ira  Ward's 
debts,  and  of  which  fraud  the  defendants 
Burton  L  and  Llt^d  A.  lister  and  thdr 
guardian  had  full  notice  before  and  at  the 
time  of  said  ctmveyance,  and  tlierefore  said 
conve^uce  is  fraudulent  and  void  as  to  the 
plaintUEs'  and  Iia  Ward's  debts  herein  de- 
creed to  them,  the  court  should  have  set 
adde  the  said  conv^ance,  as  to  said  debts, 
and  decreed  the  sale  of  said  land  to  satisfy 
the  same;  thwe  not  being  a  suffldeBt 
amount  of  the  purchase  numey  stUl  nivald 
and  due  from  said  Uoyd  and  Buton  to  pay 
off  s^d  debts. 

AppellantB'  fonrtli  assignment  of 
in  decreeing  tlie  conv^ance  of  the  Roane 
county  land  to  be  fraudulent  and  vtrid  tat 
the  purpose  of  hindering,  deli^ring,  and  de- 
frauding appellants'  creditors,  and  e^edal- 
ly  decreeing  a  sale  of  said  lands  unda  the 
pleadings  and  proof  in  the  cause.  And 
pellees  assign  the  eame  error  as  being  ta 
their  prejudice  **becanBe  there  were  no  sl- 
legatlons  In  the  bill  filed  by  them  in  reject 
to  the  Roane  count?  land  acquired  on  the 
21st  of  September.  1894,  after  the  institu- 
tion of  their  suit  and,  having  no  lien  th^ 
on,  they  therefwe  aeqnlred  no  lien,  undn 
section  2,  chapter  74,  of  the  Oode.  and  th^ 
sought  none  by  the  institution  of  tliis  salt 
and  the  flUng  of  their  blU."  "nie  Roane 
county  land,  or  the  conveyance  thereof,  U 
not  mentioned,  attacked,  or  set  np  in  any  of 
j  the  pleadings  in  this  cause,  and  therefore 
I  cannot  be  a  subject-matter  for  decree  in  the 
cause.  Coaldale  M.  &  M.  Co.  v.  Clark,  etc 
(decided  at  this  term);  Shoe  Co.  v.  Haught 
41  W.  Va.  275^  23  S.  E.  553;  and  Roberts  v. 
Coleman,  37  W.  Va.  143,  16  S.  B.  482. 

The  flftli  error  assigned  Is  that  the  court 
below  refnsed  to  adjudicate  and  det»mlne 
the  rights  of  the  parties  alleged  in  the  af- 
firmative relief  prayed  for  In  the  answer  of 
John  Teter  to  plaintiffs'  bilL  The  court  not 
having  passed  upon  the  questions  arising  up- 
on the  allegations  contained  In  the  anawa*  of 
defendant  John  Teter  In  the  nature  of  a 
cross  bill,  and  praying  for  affirmative  reUet 
tb»«  is  nothing  of  which  this  court  can  take 
Jurisdiction  touching  this  pc^t  In  advance 
of  such  action.  The  decree  of  the  drcnit 
court  complained  of  must  be  reversed,  and 
cause  remanded  for  further  proceedings  to 
be  had  therein  according  to  the  pxindpies 
herein  laid  down. 
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McUANUS  T.  MASON. 
(Bnpmna  Ooort  of  Appeals  of  Weit  '^Tgliiia. 
March  27,  1897.) 

WiTXMB— CBOAB-EX  AMI  N  ATIOX— TkI  AI^IHTBIWUO- 

T]ON  aw  Etidbncb. 

1.  Where  a  defendant  in  an  action  of  ammprit 
for  serrieei  rendCTcd  hhn  b7  plaintitF  ai  a  wit- 
nen  in  tiii  own  behalf  denies  that  he  ever  con- 
tracted with  the  plaintiff,  and  that  he  ever  em- 
ployed him  for  any  purpoae,  and  had  notbiDg 
to  do  with  his  employment,  and  did  not  owe 
him  a  cent,  the  question,  "Did  yon  erer  give 
plaintiff  any  direcAioiia  abont  the  worlc  (or  the 
price  of  which  he  has  brought  this  action?"  Is 
proper  on  cross-examination,  and  it  is  error  to 
exclude  it. 

2.  Where  Qte  defendant  appears  as  a  witness 
in  ills  own  behalf,  the  plaintiff  lias  the  right  to 
BO  cross-examine  him  as  to  elicit  any  facts 
whidh  would  in  any  way  tend  to  corroborate 
the  testimony  of  plaintiff,  or  contradict  that  of 
defendant. 

S.  The  mode  of  condnetliig  trials,  the  order 
of  introducing  eridence,  and  the  times  when  it 
is  to  be  introduced,  are  properly  matters  be- 
longing to  the  trial  courts,  with  which  this  court 
ongnt  not  to  interfere;  and  the  trial  cotirts  must 
neceBsarily  he  vested  with  a  lailf  discretion  in 
the  regulation  of  thdr  practice  (Kailroad  Oo.  t. 
StimpBon,  14  Pet  463),  but  muA  discretion  does 
not  extend  to  the  exclosion  of  legal  evidence  of- 
fered in  its  proper  order. 

4.  After  the  cross-examination  of  the  defend- 
ant, the  only  witness  for  the  defense,  the  plain- 
tiff was  recalled  by  his  counsel  for  the  pnrpose 
of  identifying  and  then  reading  in  evidence  two 
letters  purporting  to  be  written  by  the  defend- 
ant, and  which  had  not  before  been  offered. 
On  objection  of  defendant,  this  evidence  was 
not  admitted.  HtU,  tiiat  toe  oonrt  did  not  err 
fai  enlndins  it. 

ffiyUabos  Iqr  tbe  Gknut) 

Bmur  to  drealt  coiut,  Oieenbrier  anmty. 
Action  hy  William  T.  MCMantu  ^alnat  B. 

B.  MaiBon.   Judgment  for  defendant  Plaln- 

tur  brii^  error.  Berersed. 

L.  J.  WiUlams,  for  plaintiff  In  error.  John 
W.  Harris,  for  defendant  In  error. 

McWHOBTiQB,  J.  McManus  bronght  hUi  ac- 
tion of  as^sumpslt  in  the  circuit  court  of 
Greenbrier  county  against  Mason  on  account 
for  services  rendered  as  superintendent  of 
brick  masonry  on  tunn^  under  Seventh 
street,  Blchmond,  Ta.  Issue  was  Joined  on 
plea  of  ncm  assompslt,  a  jury  impaneled,  and 
the  case  was  tried  November  16,  1805.  Plain- 
tiff, to  maintain  the  isene  on  his  part,  testi- 
fied "that  he  lived  at  Klngsbrldge,  N.  X.; 
that  be  was  a  labor  contractor;  that  In  the 
month  of  February,  1893,  he  contracted  with 
the  defendant  to  superintend,  at  the  price  of 
^00  per  month,  the  brick  masonry  in  arch- 
ing a  railroad  tunnel  In  the  city  of  Richmond, 
Ya.;  that  said  defendant  agreed  to  pay  him 
by  the  month  for  said  work  at  the  price  afore- 
said; that  plaintiff  began  said  work  for  the 
defendant  on  the  15th  day  of  February,  18B3, 
and  superintended  the  same  until  the  iBt 
day  of  July  following;  that  the  account  filed 
by  plaintiff,  which  is  In  the  words  and  figures 
following  [here  follows  bill  of  particulars, 
amoimtlng  to  |800],  is  correct  and  unpaid; 
that  no  part  of  the  |800  has  been  paid,  and 


that  the  same  la  itUl  due;  that  the  price  of 
$200  Tfep  month,  agreed  upon,  was  reason- 
able; that  the  defendant  furnished  the  ma- 
terial and  employed  the  hands  who  worked 
imder  defendant;  and  that  defendant  never  dis- 
closed to  plaintiff  that  any  one  else  was  in- 
terested with  him  In  the  contract  for  the 
building  of  the  tunnel,"— and  here  rested  his 
case.  The  defendant,  to  maintain  the  Issue 
on  his  part,  testified  "that  he  never  contract- 
ed with  the  plaintiff  to  pay  him  $200  per 
month  for  superintending  the  brick  masonry 
In  arching  the  railroad  tunnel  at  Blchmond, 
Va.;  that  be  had  never  employed  the  plain- 
tiff for  any  purpose,  and  had  nothing  to  do 
with  his  employment,  and  did  not  owe  him 
a  cent,"— and  here  rested,  l^e  plaintiff  pro- 
ceeded by  his  counsel  to  cross-examine  the 
defendant.  The  defendant  testified.  In  an- 
swer to  certain  questions  so  asked  him,  that 
some  wori£  had  been  done  on  the  tunnel  be- 
fore be  went'  there;  that,  after  he  went 
there,  he  drove  up  the  approach  cut,  and  had 
taken  out  the  full  section  of  the  tunnel  for 
abont  76  feet,  and  had  taken  out  a  part  of 
the  heading;  and  the  plaintiff's  counsel  then, 
for  the  avowed  purpose  of  contradicting  the 
defendant's  testimony,  and  laymg  the  founda- 
tion for  bis  rebutting  testimony,  pot  this 
question  to  the  witness,  "Did  you  ever  give 
plaintiff  any  directions  atwut  the  work  for 
the  price  of  which  he  has  bronght  this  ac- 
tion?" to  which  question,  and  the  answer 
made  to  the  other  questions  asked  by  plain- 
tiff's counsel  above,  the  defendant,  by  his 
counsel,  objected,  as  not  being  by  way  of 
cross-examination,  and  as  Irrdevant,  which 
objection  the  court  sustained,  and  struck  out 
said  answers,  and  refused  to  allow  said  last- 
mentioned  question  to  be  answered,  to  which 
ruling  of  the  court  the  plaintiff  excepted. 

The  defendant's  counsel  says:  "It  Is  a  well- 
settled  rule  that.  In  order  to  reverse  the  Judg- 
ment of  a  lower  court.  It  must  affirmatively 
appear  that  error  was  committed  prejudicial 
to  the  appellant,  and,  no  answer  having  been 
made  to  this  question,  the  court  cannot  saj 
that  the  exclusion  of  the  answer  was  preju- 
dicial,"—and  dtes  Taylor  v.  Boogbner,  16  W. 
Va.  327;  Bigdon  v.  Jordan  (Ga.)  7  8.  B.  867; 
McDowell's  Ex'rs  v.  Crawford,  11  Grat  887; 
Harman  v.  City  of  Lynchburg,  38  Grat  37; 
Nease  v.  Gapebeart,  16  W.  Va.  800;  Johnson 
T.  Jennings,  10  Grat.  1.  Upon  cross-examina- 
tion of  defendant,  plaintiff  bad  the  right  to 
so  cross-examine  him  as  to  elldt  any  facts 
which  would  in  any  way  tend  to  corroborate 
the  testimony  df  plaintiff,  or  contradict  that 
of  defendant  "The  general  rule  requiring 
testimony  to  be  conlfined  to  the  point  in  Issue 
Is  much  more  lIbei;aUy  construed  In  the  crobs- 
examination  of  witnesses  than  In  their  ex- 
amination in  chief.  While  the  party  who  In- 
troduces a  witness  vouches  for  his  credibility, 
the  cross-examiner  sustains  no  such  relation 
to  the  witness.  He  Is  at  liberty  and  often 
compelled  to  attnck  the  credibility  of  the  wit- 
ness, and  for  that  purpose  must  be  allqwedi 
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wide  latltnile  In  asking  qaestlonB  which 
would  otherwise  be  wholly  irrelevant  to  the 
Issue."  3  Jones,  Ev.  §  826.  If  the  questlcm 
asked,  "Did  you  ever  give  plalntHE  any  direc- 
tions about  the  work  for  the  price  ot  which 
he  has  brought  this  action?"  was  pertinent 
and  relevant, — and  I  am  of  the  opinion  that 
It  was,  and  clearly  by  way  of  cross-examina- 
tion,— the  court  erred  in  excluding  the  ques- 
tion, whatever  might  have  been  the  materi- 
ality or  Immateriality  of  the  answer  when 
given;  and,  being  in  the  line  of  proper  cross- 
examination,  the  plaintiff  waa  virtually  cut 
off  from  his  right  of  cross-examination  by  the 
ruling  of  the  court  In  excluding  the  question. 
The  plaintiff  was  then  again  placed  on  the 
stand,  for  the  avowed  purpose  of  having  him 
idoitlj^  and  then  read  in  evidence  two  let- 
ters which  purported  to  be  written  by  the 
defendant,— one  dated  at  Richmond.  Va.. 
February  17,  1898,  addressed  to  plaintiff;  the 
other  dated  at  Lewlsburg,  W.  Va.,  April  30, 
1SB4,  addressed  to  "A.  Bernard,  Chanc^lor, 
Esq.,"— to  which  defendant  objected,  and  the 
objection  was  sustained.  As  stated  In'  Rail* 
road  Co.  v.  Stlmpson,  14  Pet  463:  "The  mode 
of  conducting  trials,  the  order  of  Introdnclng 
evidence,  and  the  times  when  it  Is  to  be  In- 
troduced, are  properly  matters  belonging  to 
the  circuit  courts,  with  which  this  court 
ought  not  to  Interfere;"  and  that  "the  circuit 
courts  must  necessarily  be  vested  with  a 
large  discretion  In  the  regulation  of  their 
practice."  But  this  discretion  does  not  ex- 
tend to  the  exclusion  of  legal  evidence  offered 
in  its  proper  order. 

The  appellant's  assignment  that  the  court 
erred  In  sustaining  the  objection  of  the  de- 
fendant's counsel  to  the  Introduction  of  the 
letters  at  the  time  and  in  the  manner  pro- 
posed by  plaintiff  Is  not  well  taken.  Th» 
court  had  the  right,  in  the  exercise  of  a  sound 
discretion,  to  so  exclude  that  evidence. 

For  the  reasons  above  stated,  the  judgment 
rendered  on  the  16th  of  November,  1805,  Is 
reversed,  the  verdict  set  airide,  and  a  new 
trial  granted. 

(48  W.  Ta.  M) 
OOAIiDALB  MIN.  &  MANUF'O  00.  T. 
CLARK  et  al. 
(Supreme  Court  of  Appeals  of  West  Tlrgfaiift. 
Mazcfa  15.  1887.) 

IfmiKB  LiAsa— CoxsTKOCffiox  — Tbobt  Dbbd  — 
Assromiiirr  for  Bsnifit  of  CRBDiTOsa. 
1.  T.  leases  from  O.  and  others  a  tract  of 
lacd  for  the  purpose  of  mining  and  shipping  coal 
therefrom,  and  assigna  the  lease  to  the  C.  M.  & 
M.  Co.  The  lease  provides  a  royalty  or  rental  to 
the  lessors  of  10  cents  for  every  ton  of  2,000 
poonds  of  coal  which  ihoald  pass  over  the  screen 
mentioned  In  the  lease,  and  o  cents  per  ton  for 
every  ton  which  Mssed  through  the  screen,  and 
which  ifaould  be  shipped  from  the  demised  prem- 
isesi  and  it  further  provides  that  the  lessee 
should  pay  to  the  lessors  the  sum  of  $3,000  an- 
nually as  a  minimnm  rental  thereunder,  wheth- 
er the  quantity  of  coal  produced  that  amount 
•f  rental  or  not  A  distress  warrant  being 
sworn  out,  then  a  receiver  appointed,  the  works 
w«e  dosed,  with  five  ivnths*  rental  unpaid, 


for  which  time  the  royalty  on  tiie  coal  actnali; 
mined  amonnted  to  flOO  per  month,  making  io 
all  $600,  which  amount  was  decreed  to  the 
lessors.  Btild,  that  the  true  amount  due  the 
lessors  was  five-twelfths  of  $3,000.  or  $1,260, 
which  sfaooid  have  been  decreed  tA  uem  for  on- 
paid  royalty. 

2.  A  coal  company  operating  mines,  with  as- 
sets exceeding  its  liabirities  by  at  least  $6,000, 
or  26  per  cent.,  its  assett  consisting  of  a  good 
plant  for  operating  its  works,  wlm  appro  red 
machinery  and  ouuL  and  a  favorable  oontiact 
for  the  side  of  its  whole  oatput,  and  executing 
a  deed  of  trust  to  secure  the  sum  ot  $6,000  on 
its  leasehold  and  all  its  property,  $4,500  of 
which  is,  at  the  time  of  the  execution  of  the 
trust,  mon^  advanced  for  machinery  and  in- 
proving  the  works,  and  the  principal  part  of  the 
residue  of  $1,600  being  for  royalty  due  to  that 
date,  and  $6,000  being  a  part  of  the  liabiUtiM. 
it  is  error  to  decree  the  InBolvency  of  the  com- 
pany, and  to  declare  the  deed  of  trust  a  gmeral 
assignment  for  the  benefit  of  all  the  creditoci 
of  said  company. 

3.  There  can  be  no  decree  witiumt  allegatloDS 
;  In  the  pleadings  to  support  It 

(Byllabus  by  the  Court.) 

Appeal  from  circuit  court,  Wsyne  county. 

Bill  by  the  Goaldale  Mining  &  Manufactur- 
ing Company  against  B.  W.  Clark  and  otbos- 
Decree  for  plaintiff,  and  defendants  appeal. 

Reversed. 

J.  S.  Clark  and  Vinson  &  Thompson,  for  ap- 
pellants, cite:  Code  1891,  c.  74,  S  2;  11  Minor, 
Inst  678  (004);  Qordon  v.  Cannon,  18  Grat 
387;  Savings  Inst  v.  Thomas,  29  Orat  483; 
Harden  v.  Wagner,  22  W.  Ya.  356;  heonaxd  v. 
Smith  (W.  Va.)  12  8.  B.  479;  Refining  Co.  v. 
Quinn,  39  W.  Va.  536,  20  S.  B.  676;  McArthnr 
V.  Chase,  13  Grat.  683,  691;  Code  1849,  p.  683; 
Farthing  v.  Carrlngton  (N.  C.)  22  S.  B.  9;  19 
Am.  &■  £kig.  Bnc.  Law,  p.  8;  Hutchinson  v. 
Murchie,  74  Me.  187;  Meier  v.  FUnsback 
(Ky.)  24  a  W.  235;  Sabin  v.  Fuel  Oo.  (Or.)  85 
Pac.  864. 

-  McWHORTBR,  J.  On  the  10th  day  of  Feb- 
ruary, 1892,  H.  J.  Toudy  took  from  B.  W. 
Clark  and  others,  trustees,  a  tease  In  writing 
of  1,500  acres  of  land  in  Wayne  county,  W- 
Va.,  for  the  purpose  of  mining  and  shippifig 
coal.  By  the  terms  of  the  lease  it  was  pro- 
vided, among  other  things,  that  the  royalty  or 
rental  to  be  paid  was  10  cents  for  each  and 
every  ton  of  2,000  pounds  of  coal  passing  over 
a  screen  described  in  the  lease,  and  5  cents  per 
ton  for  every  ton  which  passed  tlirough  the 
screen,  and  which  should  be  shipped  from 
the  demised  premises.  And  It  was  farther 
provided  and  agreed  Uiat  the  lessee  should 
pay  to  the  lessors  the  sum  of  $3,000  annoally 
from  the  completion  of  the  railroad  to  the 
leased  premises  during  the  continuance  <^  the 
lease,  as  a  minimum  rental  thereunder,  wheth- 
er the  quantl^  of  coal  produced  that  amount 
of  rental  or  not  On  the  1st  day  of  March. 
1892,  the  lessee,  H.  J.  Toudy,  with  the  con- 
sent of  the  lessors,  made  in  writing,  transfer- 
red and  assigned  the  said  lease,  with  all  bis 
"rights,  titles,  and  interest  and  prlvilegea'* 
thereunder,  to  the  Goaldale  Mining  ft  Mana- 
factnring  Company,  whl<±.-«88lgnment  was 
duly  accepted  by[|f|j(ft^i(»30(^»ff  JSth 
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of  May*  the  said  Coaldale  Mining  & 
Mojiiifactnrlng  Company  executed  a  ^ed  of 
trust  to  Stephen  E.  Baas,  trostee,  conveying 
the  said  lease,  together  with  all  the  toiements, 
machinery,  bnUdlngs,  ImprovemaitB,  etc., 
placed  on  said  leased  premises,  to  secure  to  B. 
W.  dark  and  others,  trustees,  the  sum  of  f6,- 
OOO,  with  Interest  at  the  rate  of  6  per  centum 
per  annum,  to  be  paid  to  said  trustees,  tbelt 
successors,  heirs,  or  assigns,  on  or  before  the 
15th  day  of  May,  1888,  In  the  following  man- 
ner, to  wit,  10  cents  per  ton  for  every  ton  of 
coal  mined  from  the  leasehold  premises  from 
and  after  the  1st  di^  of  Norember,  1893,  the 
paymmts  to  be  made  on  the  20th  day  of  the 
months  oi  January,  April,  July,  and  October  bi 
eadi  year,  each  of  said  payments  to  be  for  the 
coal  mined  during  the  three  calendar  months 
Immediately  preceding  the  1st  of  the  month  In 
which  said  payment  is  made  until  the  whole 
of  said  $6,000  should  be  paid;  and  the  Inter- 
est was  to  be  paid  quarterly  at  the  same  times; 
and  It  was  further  provided  that,  in  default 
of  said  quarterly  payments  of  principal  or  In- 
terest, the  said  cestuls  que  trustent  should 
have  the  right  to  declare  the  whole  of  said 
$6,000,  or  so  much  tltereof  as  should  thra  re> 
main  unpaid,  to  be  due  and  payable,  and  re* 
quire  the  trustee  to  proceed  to  sell  under  fbB 
trust  deed,  according  to  tlie  terms  thereof. 

It  appears  from  the  evidence  in  the  cause 
that  the  $6,000  secured  by  said  trust  deed  was 
represented  by  cash  advanced  at  the  time 
$4,600,  and  about  $1,S00,  the  amount  of  rent- 
al or  royalty  on  coal  mined  up  to  that  time, 
and  other  small  accounts  due  from  the  com- 
pany. On  July  13,  1893,  the  said  B.  W. 
Clark  and  others,  trustees,  caused  a  distress 
^arrant  to  be  sued  out  against  and  levied 
npon  the  property  of  the  Ooaldale  Mining  & 
Manufacturing  Company  "for  the  sum  of  $2,- 
372.18,  balance  of  rent  due  and  In  arrear  un- 
der the  contract  of  lease."  On  July  14, 1893, 
the  Ooaldale  Mining  &  Manufacturing  Com- 
pany filed  Its  bill  of  complaint  in  the  circuit 
court  of  Wayne  county,  alleging  Its  inability 
to  pay  Its  creditors  In  full,  owing  to  the  flnaxt- 
clal  stringency  of  the  times,  the  suing  out  of 
the  distress  warrant,  etc.,  and  praying  for  the 
appointment  of  a  receiver  to  preserve  the 
property,  and  protect  It  from  waste  and  de- 
struction; and  on  the  same  day  (July  14tb) 
the  Jndge  of  -said  drcnlt  court,  In  vacation, 
appointed  H.  J.  Toudy  receiver  of  said  com- 
pany. October  2,  1893,  the  receiver  filed  bis 
report,  which  showed  tbe  assets  as  of  July 
16,  1883,  to  amount  to  the  sum  of  $21,036.24, 
and  the  Uabillties  to  the  sum  of  $16,532.10, 
which  UahilltieB  Included  the  sum  of  $6,000 
secmred  by  the  trust  deed,  as  well  as  an  item 
of  $3,000  for  rent  And  the  record  shows 
that  at  the  date  of  the  execution  of  the  trust 
deed  of  May  13,  1893,  the  assets  were  sub- 
stantially the  same  as  of  said  July  15th,  and 
the  liabilities  something  less  than  on  July 
16, 1803.  On  the  2d  day  of  October,  1803,  the 
defendants  B.  W.  Clark  and  others,  trustees, 
tiled  their  Joint  answer  to  complainant's  bill 


In  the  nature  of  a  cross  bill  setting  up  their 
trust  deed  for  $6,000,  and  thdr  distress  war- 
rant afozesaid,  and  dmying  that  the  coal  ojh 
eratlons  could  be  carried  on  by  a  receiver  of 
the  court  at  a  profit  at  the  time  tm  reasons 
alleged,  and  averring  that  becanse  of  the  pez^ 
Ishable  nature  of  the  personal  innper^  used 
In  the  operation  of  the  mines,  eta*  It  wonld 
be  to  the  Interest  of  the  pliUntiff  and  every  . 
one  else  In  Interest  to  have  the  receiver  dis- 
charged, and  the  property  sold.  On  the  3d 
day  of  October,  1893,  Jones,  Wllter  &  Co., 
Henkln^  Bovie  &  Co.,  and  B.  B.  Shedd  & 
Sons  filed  their  several  petitions,  setting  up 
their  respective  claims,  and  pursuant  tg  the 
prayer  ot  the  petitioners  the  court  filed  and 
treated  them  as  tbe  answers  ot  the  several 
petitioners  as  defendant*  to  plaintiff's  bUI. 
These  petitlolu  are  all  hi  the  same  form,  and 
contain  the  same  allegations,  and  the  only 
allegations  or  averments  in  all  the  pleadings 
tn  the  cause  charging  fraud  or  misconduct 
on  the  part  of  the  plaintiff  company,  or  any 
other  party  to  the  suit,  are  contained  In  the 
follovrlng  words  of  tbe  several  petitions: 
"Tour  petitioner,  further  answering,  says: 
That  it  Is  untrue,  as  alleged  In  plaintiff's  said 
bill,  that  It  was  necessary  that  a  recover 
should  be  appointed  to  take  charge  of  tbe 
plant  and  business  of  the  said  [dalntlff,  and 
conduct  and  operate  the  same,  in  order  that 
all  Its  creditors  should  be  protected,  and 
have  their  <dalmB  fully  satisfied;  but  avers 
that  no  necessity  In  fact  existed,  and  that 
said  allegation  was  mode  and  used  as  a  sub- 
terfuge, and  with  the  intention  to  hinder,  de- 
lay, and  defraud  its  creditors,  and  especially 
this  petitioner,  In  the  collection  of  the  claims 
and  demands  against  It  This  petitioner  fur- 
ther avers  that  the  said  i^ntiff  and  tbe  sold 
defendants  B.  W.  Clark  et  aL,  trustees  of  the 
Ouyandotte  Coal  Land  Association,  upon 
whose  lands  the  plaintiff  holds  its  said  lease, 
conspired  together  and  with  each  other  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  other  creditors  of  said  plaintiff, 
and  e^tedany  thia  petitioner,  and  the  result 
of  said  conspiracy  was  the  Instltatlon  of  this 
suit,  and  the  appointment  of  H.  J.  Toudy,  the 
general  manager  and  one  of  the  stockholders 
of  the  plaintiff,  to  be  Its  receiver."  Various 
other  petitions  were  filed,  merely  setting  up 
claims  against  the  comjtany,  and  at  the  same 
time  an  order  was  made  directing  a  sale  of 
the  pn^erty,  and  referring  the  cause  to  a 
commissioner  to  take,  state,  and  report  an 
account  ascertaining  the  assets  of  the  com- 
psny  "at  the  date  of  the  deed  of  assignment 
referred  to  in  the  bill  herein,  and  the  value 
thereof,"  the  debts  due  from  the  plaintiff, 
the  nature  and  character  thereof  and  to 
whom  due,  and  tbe  Hens  against  said  pr<^- 
erty  and  the  priority  thereof,  and  for  state- 
ment of  receiver's  account.  An  amended 
bin  was  filed,  making  all  the  creditors  of  the 
company  parties.  On  the  coming  In  of  the 
master's  rep<^.and  the  report  of  sale  of  the 

proper^,  the  court,  on  the  8th  day  ot,  Feibi  r> 
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ruary,  1895,  entered  the  decree  complained  of. 

The  court  erred  in  reducing  the  claim  of 
appellants  for  rent  to  the  sum  of  $500,  bat 
the  error  waa  not  to  the  extent  claimed  by 
the  appellants.  It  appears  from  the  evi- 
dence of  H.  J.  Tondy— the  only  witness  ex- 
amined In  the  cause— that  the  royalty  owed 
hy  the  company  up  to  the  date  of  the  deed  of 
trust,  May  13,  1893,  was  represented  In  the 
$6,000  secured  by  said  trust  deed.  Hence 
the  court  should  have  ascertained  the  rent 
to  be  BtlU  due  and  owing  to  the  appellants, 
not  $100  per  month,— being  the  royalty  on 
the  actual  amount  of  coal  mined  from  the 
time  of  the  execution  of  the  deed  of  trust 
until  the  closing  down  of  the  coal  works, 
five  months  (the  average  royalty  amounted 
to  about  $100  per  month,  as  stated  in  the 
testimony  of  the  witness  Toudy),— but  the 
sum  of  $1,250,  being  five-twelfths  of  the  min- 
imum of  $3,000  annual  rental  under  the  lease, 
to  which  the  appellants  (lessors)  are  clearly 
entitled  as  a  lien  prior  to  all  othen  upon  the 
company's  property. 

The  second  error  assigned  is  that  "the  court 
erred  In  not  declaring  appellants  entitled  to 
a  Uen  by  virtue  of  the  trust  deed  prior  to  all 
other  creditors  for  the  amount  of  money  ac- 
tually loaned  to  the  company,  to  wit,  the 
sum  of  $4,500."  The  court  erred:  (a)  In 
declaring  the  Coaldale  Mining  &.  Manufac- 
turing Company  insolvent  at  the  time  of  the 
execution  of  the  trust  deed  to  secure  the 
sum  of  $6,000  on  the  13th  day  of  May,  1893, 
It  being  clearly  shown  by  the  record  that  at 
that  time  Its  assets  exceeded  its  liabilities  by 
at  least  $5,000,  or  25  per  cent.;  its  assets  con- 
sisting of  a  good  plant  for  operating  its 
works,  with  approved  machinery  and  outfit, 
and  a  favorable  contract  for  the  sale  of  Its 
whole  output  As  to  what  constitutes  In- 
solvency "Is  not  a  matter  capable  of  exact 
definition  by  general  rule  for  all  cases,  as 
each  case  mast  rest  on  Its  own  facts,  and  on 
the  statute  or  purpose  for  which  we  would 
define  it"  Wolf  v.  McGugIn,  37  W.  Va.  652, 
18  S.  E.  797,— where  the  questlMi  of  Insol- 
vency Is  fully  discussed.  See  pages  556-5&S, 
37  W.  Va.,  and  pages  798,  799,  16  S.  B.,  and 
cases  there  dted.  (b)  In  decreeing  the  trust 
deed  of  May  18,  1803,  to  be  an  assignmwt 
for  the  benefit  of  all  the  then  existing  cred- 
itors of  the  company.  The  sum  of  $6,000 
secured  by  said  trust  deed,  consisting  of  $4,- 
500  In  cash  advanced  to  improve  the  plant 
and  works  at  the  company,  and  the  principal 
part  of  the  residue  of  $1,5(X)  being  for  roy- 
alty due  np  to  that  time,  which  constituted 
the  first  lien  upon  the  company's  property, 
by  operation  of  statute  Is  held  to  be  a  valid 
and  subsisting  lien  upon  the  company's  prop- 
erty, there  being  no  attack  upon  said  deed 
of  trust,  and  no  evidence  or  pretense  that 
any  part  thereof  has  ever  been  p^d.  "There 
can  be  no  decree  without  allegations  In  the 
pleadings  to  support  It"  Shoe  Co.  v.  Haught, 
41  W.  Va.  27G,  23  S.  B.  553;  Roberts  v.  Cole- 
man, 87  W.  Va.  143, 16  B.  B.  482.  The  decree 


complained  of,  rendered  on  the  Sth  dajr  of 
February,  1895,  is  reversed  as  far  as  it  ze- 
lates  to  the  first  lien  tor  rental  or  royal^,  and 
to  the  said  deed  of  trust  of  May  13, 1893,  and 
the  cause  remanded,  with  directions  to  reform 
the  same  to  cwiform  to  the  prlndplea  above 
laid  down. 


ca  w.  Va.  r.- 

BANK  OF  BATBNSWOOD  HAMILTON 
et  aL 

(SupTMBO  Ooort  of  Appeals  of  West  TirginU. 
March  15, 1897.) 

COITTINUIHCB— JURT— BPBOIAL  IsSOBS. 

1.  A  motlOD  for  a  cootinnance  Is  addressed  to 
the  sound  discretion  of  the  trial  court,  and,  on- 
less  it  Is  plainly  apparent  that  such  diacretion 
baa  been  abused,  this  court  will  not  interfere 
therewith. 

2.  The  special  issue  required  to  be  snbmittel 
to  the  jury  by  the  court  under  section  6^  c  96, 
Code,  may  be  waived  the  litiEants,  and  tbe 
issues  submitted  to  the  court  in  Ilea  of  a  jtur: 
and  in  such  case  neither  party  can  afterwani 
complain  that  such  special  fasne  was  not  directed. 

{Syllahns  by  the  Court) 

EhTOT  to  dzcnlt  court,  JaAscoi  coauty. 

Aasampslt  lay  the  Bank  of  BaTesBswood 
against  A.  Hamilton  and  others.  There  was 
Judgment  Aht  plaintiff,  and  defeodants  bring 
«Tor.  Affirmed. 

O.  B.  Hogg,  for  plaintiffs  in  error.  W.  A 

Parsons,  for  defendant  in  error. 

DENT,  J.  In  the  case  of  the  Bank  <^ 
Ravenswood  against  A.  Hamilton  et  aL,  be- 
ing a  writ  of  error  trom  the  judgment  of  the 
circuit  court  of  Jackson  county  in  favor  of 
the  plalntlfTs  against  the  defendants  upon 
a  negotiable  note  for  the  sum  of  $477.49,  the 
following  are  the  only  ernHV  presrated  for 
conslderatl<m:  <1)  The  refusal  to  grant  a 
continuance  on  affidavit  filed.  (2)  Hie  trial 
by  the  court,  by  agreement  of  parties,  of  the 
matter  of  usury  on  a  statutory  plea  in  the 
absence  of  a  formulated  Issue  under  section 
6,  c.  06,  Code.  A  motion  for  continuance  la 
addressed  to  the  sound  discretion  of  the  trial 
court  and,  unless  it  plainly  appears  that  such 
discretion  has  been  abused,  this  court  will 
not  interfere  tlierewlth.  Marmet  Co.  v. 
Archibald,  37  Va,  778,  17  S.  B.  299;  Plott  v. 
Com.,  12  Grat.  576;  Buster  v.  Holland,  27 
W.  Va,  511;  Dlmmy  v.  Ballroad  Co.,  Id.  32; 
Riddle  V.  McGlnnls,  22  W.  Va.  254.  The 
amendment  of  a  pleading  at  any  time  daring 
the  progress  of  a  case  is  not  snffldent 
ground  for  continuance  unless  It  becomes 
necessary  to  promote  the  ends  of  Justice,  and 
secure  a  fair  trial  of  the  Issues.  The  affi- 
davit relied  on  Is  as  f<^ows,  to  wit:  "State 
of  West  Virginia,  Jackson  County,  to  wit: 
Before  the  undersigned  authority  this  day 
personally  appeared  A.  Hamlltcm,  who,  being 
first  duly  sworn,  says  that  he  is  one  of  ths 
defendants  In  the  two  cases  pending  in  the 
circuit  court  of  said  county  wherein  the 
Bank  of  Bavenswood  Is  the  plaintiff,  and  in 
each  of  said  a^ns^l^e  ^^ifUgf^ 
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d^ense-  tbe  extoit  <^  which  defoue  this 
affiant  Is  nnable  at  this  time  to  state;  bat  to 
a  large  part  of  the  demands  sned  on  In  said 
actl(Hi>  he  has  a  good  and  valid  defense,  and, 
If  opp<»tnnlt7  Is  afforded  him  until  the  next 
term  of  this  court,  he  will  be  able  to  make 
such  defense  to  said  actions.  The  affiant 
says  that  tbe  reason  that  he  Is  not  prepared 
now  to  make  such  defense  to  said  actlotis  Is 
that  he  relied  exclaeively  ap<Hi  the  Insuffl- 
clenc7  oi  the  declarations  filed  In  said  ac- 
tions b7  the  plaintiff,  and  fully  belloTed, 
upon  the  advice  of  bis  counsel,  that  no  Judg- 
ment could  be  taken  on  said  declarations 
at  this  term;  and  plaintiff  relied  upon  his 
demurrer  to  said  de<dantlonB,  and  each  ot 
them.  In  said  actions,  as  a  safflcient  defenae 
thereto,  not  thinking  or  believing  that  he 
would  be  required  at  this  term  of  the  court 
to  make  any  other  or  different  defraise  to 
said  actions  than  that  raised  and  afforded 
by  his  demurrer  to  tbe  declarations  in  the 
said  actions,  and  was  so  advised  by  his  coun- 
seL  Affiant  says  tbmt  after  filing  bis  demur- 
rer to  said  declarations,  and  the  law  aris- 
ing thereon  being  argued  by  counsel  and  con- 
sidered by  the  court,  that  they,  tbe  said  de- 
murrers, wae  sustained  by  tbe  court;  and 
tbereiipon  the  plaintiff  In  said  actions  asked 
leave  of  the  court  to  amend  its  said  dedara- 
tlons  at  bar,  and  leave  to  make  such  amend- 
ments  was  by  tbe  court  granted,  and  the 
said  declarations  were  amended  In  the  Im- 
portant particulars  shown  by  the  orders  of 
this  court  Affiant  says  that  before  said 
amendments  were  made  there  was  no  cause 
of  octiwi,  as  this  affiant  Is  advised,  stated 
against  this  affiant  In  said  declarations,  or 
either  of  them;  but  affiant  says  that  since 
said  amendments  he  believes,  upon  the  ad- 
vice of  his  counsel,  that  tbe  plaintiff  has 
stated  In  its  de<daratioos  a  cause  of  action 
against  this  affiant.  This  affiant  says  that  if 
he  Is  now  forced  Into  trial  npon  the  new  is- 
sue necessarily  raised  by  the  said  declara- 
tions as  amended  at  t^is  term  of  the  court 
that  he  will  be  deprived  ot  making  his  said 
dtfenae  to  the  said  actions,  or  either  of 
them.  Affiant  further  says  that  if  he  Is 
given  until  the  n»t  term  of  court  to  prepare 
his  defense  to  said  actions,  that  be  will  be 
prepared  to  defeat  In  large  part  the  demands 
sued  on  in  said  actions;  and  that  this  ai^ll- 
cation  for  a  (Continuance  of  the  said  causes 
Is  not  made  for  del^,  but  In  the  interest  of 
Justice.  A.  Hamilton."  The  amaidment  to 
the  declaration  was  merely  aupplylng  the 
formal  parts  of  a  declaration  in  assumpsit 
In  no  manner  affecting  tbe  cause  ot  actltm, 
and(  without  then  asking  tor  continuance, 
the  parties  made  up  the  Issues;  the  real  and 
only  Issue  in  fact  b^ng  the  question  of  us- 
ury, which  did  not  go  to  the  whole  demand, 
but  only  to  an  uncertain  part  thereof.  The 
affidavit  does  not  disclose  the  extent  of  the 
def«ise,  bnt  evidently  avoids  doing  so,  and 
It  Is  therefor*  evasive  and  Insufficient  Nw 
does  It  show,  except  Impliedly  and  evasive- 


ly, that  the  affiant  could  not  be  ready  toe 
immediate  trial  of  the  issue,  or  even  give  any 
sufficient  reason  tor  a  postponemoit  T^ere 
is  no  claim  of  the  absence  of  any  necessary 
witness  or  paper,  or  any  Just  reason  given 
for  surprise.  The  Insincerity  and  conceal- 
ment of  the  affidavit  are  too  apparent  to  need 
comment.  It  Is  skillfully  drafted,  so  as  to 
reveal  nothing  to  the  court  except  the  mere 
opinion  of  tbe  affiant  that  he  has  a  Just  d»- 
fense  to  part  of  the  demand,  and,  if  given 
time,  he  will  be  able  to  present  and  sustain 
It  It  was  therefore  prop«-ly  disregarded  by 
the  court  The  pleadings  as  to  usury  were 
made  up  in  accordance  vrith  section  6,  c  86, 
Code.  But  it  Is  IzuBlsted  that  the  court  eired 
in  not  directing  "a  special  Issue  to  try  and  as- 
CMtala  (1)  whether  ot  not  tbe  contract  as- 
surance, or  othor  writing  Is  usurious;  (2)  if 
nsurious,  to  what  extent;  (8)  wbether  or  not 
the  Interest  has  been  paid  on  said  contract, 
assurance,  or  other  writing  above  6  per  cent., 
and,  if  so.  to  what  extent"  This  provision 
was  palpably  Intended  to  apply  to  jury  trials 
al<we,  and  not  to  cases  wherein  a  Jury  is 
waived,  and  the  court  by  agreement  of  par- 
ties, is  substituted  to  try  the  Issues.  Parties 
litigant  may  waive  the  formalities  of  law, 
and  when  this  has  been  done  in  good  faith 
they  cannot  afterwards  complain  that  such 
formalitlee  have  not  been  ccunplied  with. 
State  V.  Brookover,  26  S.  B.  174,  42  W.  Va. 
292.  ^nie  Issue  was  usury.  Hie  court  found 
against  It  Tlie  evtdCTce  Is  not  certified,  and 
h^ce  It  must  be  presumed  that,  so  far  as 
the  evidence  was  concerned,  the  finding  was 
rlj^t  And  this  ended  the  controvorsy;  tor, 
the  flrst  finding  having  been  adverse  to  de- 
fendants* plea.  It  became  unnecessaiy  tor 
the  court  to  Inquire  as  to  the  extent  or  pay- 
ment of  usury  that  did  not  eadst  The  Ju^- 
ment  being  without  aii>arent  error.  Is  af- 
firmed. 


(tt  W.  Va.  131) 
SOUTH  BRANCH  BY.  00.  v.  LONG'S 
ADM'B. 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

liarcfa  17,  1897.) 
WrPKsas — CoMPBTENCT—  Transaotioxs  with  Db- 

OBDBNT— STOOKnOLnenS— EVIDBNOB. 

1.  A  wltnera  mav  be  competent  to  testify  con- 
cerning some  of  the  facta  in  iBioe,  though  in- 
competent BB  to  othera. 

2.  A  party  to  an  action,  or  interested  tlierein, 
may  testify  to  any  tact  whidi  Is  material  in 
eTldcnce,  and  docs  not  involve  a  personal  trans- 
action or  communication  with  tihe  opposite  imu^, 
notwithstanding  the  death  or  Innnlty  m  toe 
latter. 

6.  Where  the  name  of  as  Individual  appears 
upon  the  stock  book  of  a  corporation  as  a  stock- 
holder, the  preaumption  is  that  he  Is  the  owner 
of  tbe  itock  appearing  in  hia  name;  and  auch 
book  is  proper  eTldeoce  to  go  to  the  jutr  to  show 
that  lie  waa  a  snbscrlher  to  the  euital  stock  of 
auch  corporation.  Bailroad  Oo.  v.  Applegate,  21 
W.  Va.  172.  •  . 

(Syllabus  I9'  Ae  Court) 

Brror  to  dreolt  court,  Hampshire  comity; 
Boyd  B.  Faulkner,  Jn^^e.  ^  i 
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Actl<»i  by  the  South  Branch  Ballway  Oom- 
pany  asalnst  Oonrad  Lons's  admlnlBtratov. 
Jadcment  for  defendant,  and  plaintiff  brings 
error.  Btrened. 

a.  U  Flonmoy,  Robert  WUte,  and  H.  B. 
OHkeson.  for  plaintiff  In  error.  B.  W.  Mod> 
roe,  for  defendant  In  error. 

McWHORTER.  J.  In  1874  the  Sonth 
Branch  Railway  Company  brought  Its  action 
In  assumpsit  against  the  defendant  Oonrad 
Long,  In  the  circuit  court  of  Hampshire  coun- 
ty. Demurrer  to  the  declaration  was  sus- 
tained by  the  circuit  court,  and  the  case 
brought  to  this  court  on  writ  of  error,  on  the 
hearing  of  whldi,  counts  1,  2,  5,  and  6  of  the 
declaration  were  hdd  sufficient,  the  Judg< 
ment  was  reversed,  and  cause  remanded  for 
new  trial.  See  RitUway  Oo.  v.  Long,  26  W. 
Va.  692.  The  defendant  h<mg  having  died, 
the  action  was  revived  and  ordered  to  pro- 
ceed In  the  name  of  John  C.  Helskell,  admin- 
istrator of  said  decedent;  and  on  the  21st 
day  of  8ei>tember,  IS&i,  the  case  was  tried 
before  a  Jury  on  the  plea  of  nonassumpslt. 
The  i^alntlft  Introduced  Its  evidence  before 
the  Jury,  as  shown  by  the  record,  as  follows: 
"The  charter  and  Incorporations  of  plaintiff 
company,  and  Its  amended  charter  by  the  leg- 
lidature  of  West  Virginia,  as  contained  In 
the  printed  Acta  of  the  Legislature  of  1871 
(page  121),  and  of  1S72  (page  129);  and  the 
stock  book  and  minute  book  of  said  com- 
pany, with  the  entry  In  said  stock  book  on 
page  10,  as  follows:  'Oonrad  Long,  to  shares 
stock,  S,  SOO.OO.'  The  testimony  of  Robert 
White,  former  president  of  said  company, 
and  John  0.  Helskell,  former  treasurer  there- 
of, and  both  stockholders  thereof,  that  said 
books  are  the  stock  book  and  minute  book, 
respectively,  of  said  company.  And  the  tes- 
timony of  H.  B.  Ollkeson,  attorney  of  plain- 
tiff, that  he  received  said  minute  book  from 
the  secretary  of  said  company,  and  said  stock 
book  either  from  said  secretaiy  or  from  said 
Helskell,  who  was  treasurer  of  said  com- 
pany; that  said  company  was  regularly  or- 
ganized In  1871,  and  Its  road  built  from  Green 
Spring,  on  the  Baltimore  &  Ohio  R.  R.,  to 
Romney,  W.  Va.;  that  calls  upon  subscribears 
to  the  capital  stock  of  said  company  for  pay- 
ment of  eighty  per  cent,  of  th^  stock  were 
legally  and  re^larly  made;  that  said  Oon- 
rad Long  said  to  J.  W.  Poling,  the  deputy 
sheriff  who  served  the  summons  In  this  suit 
on  him,  'Where  are  they  going  to  get  their 
money?  How  are  they  going  to  get  It?  I 
subscribed  to  a  narrow-gauge  road,  not  to  a 
broad-gauge  road;'  that  the  original  sub- 
scription list  has  been  lost,  and  cannot  be 
found.  The  subscribers  promise  and  bind 
themselves  to  pay  Into  the  capital  sto<^  of 
the  South  Branch  Railway  Company  the 
shares  of  stock,  of  9100  each,  affixed  to  their 
names,  as  shall  be  required  by  the  said  com- 
pany atta  Its  organization.  Names:  Rob- 
ert White,  6;  WlHUun  Taylor,  8,'  foUoweft 


by  68  other  rabaertben  to  Mid  paper,  for  dif- 
ferent numbers  (tf  shares  from  1  up  to  10, 
and  in(Hudlnx  the  name  of  "CVmrad  Long. 
6."  Then  follow  a  statement  of  assets  of 
the  company,  and  a  recapitulation  thereof. 
This  was  all  the  ervidence  introduced,  none 
being  offered  on  the  part  of  the  defendant 
Upon  this  the  Jury  rendered  a  verdict  for  the 
defendant,  which  the  plaintiff  moved  the 
court  to  set  asid^  and  grant  It  a  new  trial, 
on  the  ground  that  the  verdict  was  oontrary 
to  the  law  and  the  evidence,  which  motion 
the  court  overruled,  and  entered  Judgment 
upon  said  verdict,  and  plaintiff  excepted 
thweto,  and  Insists  that  the  conrt  erred  la  re- 
fusing to  set  aside  the  verdict,  and  award 
It  a  new  trlaL 

The  defendant  propounds  the  following: 
"Did  the  plaintiff  produce  such  proof  before 
the  Jury  In  support  of  Its  claim  (that  Oonrad 
Long,  by  a  bona  fide  snbacrtptlon  of  five 
shares  of  stock,  bound  himself  to  pay  tt,  the 
amount  due  on  said  five  shares,  at  the  time 
this  suit  was  Instituted)  that  the  Jury  could 
not  fairly,  under  Its  oath  and  Its  dlsereOon- 
ary  powers,  do  otherwise  than  find  for  the 
plaintiff  the  sum  claimed  In  its  dedaratlon7' 
This  proposition,  I  think,  contains  all  there 
Is  In  the  ca8&  Was  the  evidence  permitted 
to  go  to  the  Jury  admlsslUe?  Section  23  of 
chapter  130  of  the  Code  provides  that  **no 
party  to  any  action,  suit  or  proceeding,  nor 
any  p^on  Interested  In  the  event  thereof, 
nor  any  person  from,  through  or  under  whom 
any  such  party  or  Interested  person  derives 
any  interest  or  title  by  asslgnmesit  or  other- 
wise, shall  be  examined  as  a  witness  in 
regard  to  any  personal  transaction  or  com- 
munication betwcMi  such  witness  and  a  per- 
son at  the  time  of  such  examination  de- 
ceased, insane  or  lunatic,  against  the  execu- 
tor, administrator,  heir-at-law,  next  ot  kin. 
assignee,  legatee,  devisee,  or  survivor  of  such 
deceased  person,  or  the  assignee  or  ctwunlt- 
tee  of  such  Insane  p»son  or  lunatic."  **A 
witness  may  be  competent  to  testify  concern- 
ing some  of  the  facts  In  Issue,  though  incom- 
petent as  to  others.  A  party  to  an  action,  or 
Interested  therein,  may  testify  to  any  fact 
which  Is  material  In  evidence,  and  does  not 
Involve  a  personal  transaction  or  communi- 
cation with  the  opposing  party,  notwithstand- 
ing the  death  or  Insanity  of  the  latter."  28 
Am.  &  Eng.  Enc.  Law,  p.  740,  and  cases  cit- 
ed; H^ebower  v.  DetritA:,  27  W.  Va.  16^  22. 

The  court  refused  to  permit  plain  tiff  to 
prove  by  witness  Robert  White,  form»  presi- 
dent anid  stodEhoIder  of  the  company,  the 
subscriptl(»i  of  Conrad  Long  to  tbe  capital 
stock  of  the  company,  qpon  objection  by  tbe 
defendant  Tbe  books  of  the  company  were 
admissible  as  evidence  before  the  Jury,  prov- 
ed by  witnesses  White  and  Haskell,  former 
officers  of  said  company,  and  H.  B.  GUkesoo. 
The  subscription  list  seems  to  have  been  In- 
troduced without  objection  by  the  d^oid- 
ant,  and  no  proof  of  the  signatmre  was  re- 
anlred,  fn  the  absence  of  a  deolal  nndor  oatlu 
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"When  the  name  of  an  IncUrldnal  appears  on 
the  stock  book  of  a  corporaUon  as  a  stock- 
bolder,  the  presumption  Is  that  he  Is  the 
owner  of  the  stock  appearing  In  his  name; 
and  such  book  Is  proper  evidence  to  go  to 
the  Jnr7  to  show  that  he  was  a  subscriber  to 
the  capital  stock  of  the  corporation."  Ball- 
road  Ck>.  T.  Applegate,  21  W.  Va.  172;  Turn- 
bull  T.  Payson.  95  U.  S.  421. 

The  stock  book  of  the  company,  which  of 
Itself  Is  presBumptlTc  evidence  of  the  owner- 
ship of  the  stock  by  the  defendant  Lcmg,  to- 
gether with  the  testimony  of  the  witness 
Poling  (to  say  nothing  of  the  subscription 
list),  In  my  opinion,  constitutes  such  proof 
"that  the  jury  could  not  fairly,  under  its  oath 
and  Its  discretionary  powers,  do  otherwise 
than  find  for  the  plalntlfir;  there  being  no 
evidence  offered  by  the  defendant  In  rebuttal. 
It  follows,  therefore,  that  the  judgment  of 
the  circuit  court  must  be  reversed,  with  costs 
to  the  plalntHF  In  error,  the  verdict  of  the 
Jury  set  aside,  a  new  trial  granted  the  plain- 
tiff, and  the  cause  remanded  to  the  circuit 
court  of  Hampshire  county,  for  a  new  trial 
to  be  had  therein  according  to  the  inlnciplea 
ber^  settled. 


(4S  W.  Ta.  T9) 

BANK  OV  8PBNOBH  T.  SIMMONS  et  al. 

(Supreme  Oourt  of  Appeals  of  Wcat  Virginia. 
March  16,  1897.) 

ACTIOH  won  USB— NOTB— PDB3BS8I05  AS  EviDBITCa. 

1.  Where  a  negotiable  note  Is  made  payable 
at  a  i>articalar  bank,  and  sneh  bank  u  also 
made  payee,  and  lald  note  Is  indorsed  in  blank 
by  a  third  party,  and  a  fourth  party,  on  the 
day  of  tlie  ezecutioD  of  said  note,  tiecomes  the 
owner  thereof,  by  paying  the  maker  the  cash 
thnefor,  and  before  maturity  said  note  is  in- 
dorsed to  said  bank  for  collection,  and  Is  sub- 
•eqaentiy  duly  protested  for  nonpayment,  said 
foorth  party  may  sue  in  the  name  of  the  iianic 
for  his  use  and  benefit,  and  recover  judgment 
against  said  maker  and  Indorser. 

2.  Hie  poascsslon  of  a  bill  or  note  which  Is 
payable  to  bearer  or  indorsed  in  blank  is  prima 
facie  evidence  of  ownership,  and  also  that  the 
holder  received  it  upon  a  valuable  considera- 
tion, paid  therefor  in  tb»  usual  coorse  of  trade 
or  business. 

(Syllabus  by  the  Court) 

Srror  to  elrenlt  court,  Roane  coimtT. 

Action  by  the  Bank  of  Spencer,  to  the  nse 
of  A.  D.  Ferrell,  against  G.  B.  Simmons  and 
W.  S.  Simmons.  Judgment  for  plaintiff,  and 
defendant  WflUam  S.  Simmons  brought  er- 
ror. Affirmed. 

Sclillllng  &  Starkey,  tor  plaintiff  in  error. 
Walter  Pendleton,  for  defendant  In  errmr. 

BNOLISH,  P.  On  the  16th  day  of  Febru- 
ary, 1S95,  one  G.  B.  Simmons  executed  a  note 
in  the  following  words  and  figures:  "$uOO.- 
00.  Spencer,  W.  Va.,  Feb.  15th.  1805.  Nine- 
ty days  after,  I  promise  to  pay  to  the  Bank 
of  Spencer  flve  hundred  dollars,  negotiable 
and  payable  at  the  Bank  of  Spencer.  Value 
receiTed.  (BenewaL)  O.  B.  Simmons,"— on 
vhlch  note  an  tbe  following  Indorwmenta: 


'MV.  S.  Shumona.**  '*For  collection  for  ac- 
coont  of  myself  In  Bank  of  Spencer.  A  D. 
Ferrell."  On  the  IStb  day  of  May.  1S9S.  said 
note  was  duly  protested  on  nonpayment  On 
the  8th  day  of  June,  1886,  an  action  of  debt 
was  Instituted  In  ttie  circuit  court  of  Boane 
county  by  the  Bank  of  Spencer,  a  corporation 
under  the  laws  of  West  Virginia,  which  sued 
for  the  use  and  ben^t  of  A  D.  Ferrell.  on 
said  note,  against  G.  B.  Simmons  and  W.  S. 
Simmons.  A  demurrer  to  the  plainturs  dec- 
laration was  Interposed^  wlilch  was  consid- 
ered by  the  court,  and  overruled.  The  de- 
fendant W.  S.  Simmons  pleaded  nil  debet 
and  issue  was  joined  thereon,  and  the  mat- 
ters of  law  and  fact  were,  by  agreemMit  of 
parties,  submitted  to  the  court;  and,  the 
court  having  heard  ttie  evidence  and  argu- 
ment of  counsel  thereon,  tbe  said  G.  B.  Sim- 
mons allowed  judgment  to  go  against  him 
by  default  and  the  court  found  for  the  plaln- 
tift  the  sum  of  $508.90,  and  gave  judgment 
for  the  plaintiff  for  the  nse  of  said  A  D. 
Ferrell  for  that  sum,  against  the  defendants, 
with  inte;-eBt  from  the  date  of  said  Judgment 
and  costs.  The  defendant  W.  S.  Simmons 
moved  the  court  to  set  aside  said  judgment, 
and  grant  Iiim  a  new  trial,  because  the  same 
was  contrary  to  the  law  and  the  evidence, 
and  was  not  warranted  by  the  evidence, 
wlilch  motion  was  overruled;  and  the  said 
W.  S.  Simmons  excepted,  and  asked  that  tbe 
evidence  be  certified,  which  was  accordingly 
done,  and  the  said  defendant  obtained  tbls 
writ  of  error. 

The  first  error  assigned  and  relied  npon 
is  that  the  declaration  was  not  sufficient,  be- 
cause It  does  not  allege  that  the  note  was  not 
delivered  to  the  plaintiff,  or  tliat  the  same 
was  indorsed  to  the  plaintiff;  but  upon  this 
point  we  find  that  1  Daniel,  Neg.  Inst  {  63. 
states  that  "it  is  not  necessary  to  aver  the 
delivery  of  a  bill  or  note,  for  the  averment 
that  a  bill  was  drawn  or  a  note  made  In- 
cludes the  idea  of  a  delivery,  without  which 
the  drawing  or  making  is  not  complete." 
The  declaration  In  tills  case  avers  that  the 
said  Q.  B.  Simmons  made  his  certain  note  in 
writing,  etc.,  and  that  the  said  W.  S.  Sim- 
mons afterwards,  and  before  the  said  note 
became  due  and  payable,  according  to  tbe 
tenor  tod  effect  thereof,  to  wit,  on  the  day 
and  year  last  aforesaid,  indorsed  the  said 
note,  whereby  he  then  and  there  ordered  and 
appointed  the  sum  of  money  therein  specified 
to  be  paid  to  the  said  Bank  of  Spencer,  etc. 
Tills  we  regard  as  sufficient  without  alleg- 
ing the  delivery  of  the  note  to  the  payee. 
See  Obit  Bills  &  N.  (7th  Am.  Ed.)  p.  360, 
where  the  author  says:  "It  Is  not  neces- 
sary to  allege  as  part  of  the  plaintiff's  title 
that  the  bill,  etc.,  was  delivered  to  him,  as. 
the  allegation  that  the  bill  was  payable  to 
the  payee  or  that  an  Indorsement  was  made 
includes  if— citing  Churchill  v.  Gardner,  7 
Term  B.  596;  Smith  v.  McClure,  6  Bast  -1T7. 
So,  in  the  case  of  Bailroad  Co.  t.  Llckiss,  72 
IlL       It  was  held  that,  "In  dec^i^  upon 
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an  Indorsed  promissory  note,  an  arerment 
that  tiie  pajee  indorsed  tha  note  to  the  plain- 
tiff Is  snfOdent,  without  aTerxiag  a  ddlvery. 
The  averment  that  the  payee  indorsed  the 
note  to  the  plaintiff  Imports  a  deHrery." 
The  leading  English  case  on  this  point  is 
that  of  Qhurctiill  t.  Gardner,  supra,  where  it 
IB  held  that  "it  Is  not  necessary  In  a  declara- 
tion on  a  biU  of  exchange  to  arer  that  the 
maker  dellTered  It;  it  is  sufficient  to  state 
that  he  made  It."  These  authorities  we  re- 
gard as  amply  sufficient  to  show  that  the 
circuit  court  committed  no  error  in  orerrol- 
Ing  the  demurrer  to  the  plaintiff's  declara* 
tlon,  for  the  reasmi  that  It  fails  to  allege  that 
the  note  sued  on  was  dellroed  to  the  plain- 
tiff. 

The  next  assignment  of  error  relied  on  by 
the  plaintiff  in  error  Is  that  the  evidence  In 
this  case  cleariy  shows  that  there  was  no 
consIderatliMi  from  the  plaintiff  to  the  maker 
or  the  Indorser  of  the  note  in  controversy, 
and  therefore  the  jndgment  should  have 
been  In  favor  of  the  plaintiff  In  error,  in- 
stead of  against  Mm;  that,  as  between  the 
maker  or  Indorser  and  the  payee,  the  true 
state  of  the  case  may  be  shown,  and  the  pre- 
sumption of  consideration  rebutted;  that  this 
suit  Is  between  the  peyee  in  the  note  and  the 
Indorser,  and  therefore  the  rights  of  a  bona 
fide  bolder  for  value  and  before  maturity  do 
not  arise.  Now,  section  11  of  chapter  99  of 
our  Code  provides  that,  "upon  any  such  note 
which  on  Its  face  Is  payable  at  a  particular 
bank  or  a  particular  office  thereof  for  dis- 
count and  deposit,  or  at  the  place  of  busi- 
ness of  a  savings  Institution  or  savings  bank, 
and  up(Hi  any  bill  of  exchange  whether  such 
note  or  bill  be  payable  in  or  out  of  this  state. 
If  the  same  be  protested,  an  action  of  debt 
or  assumpsit  may  be  maintained,  and  Judg- 
ment given  jointly  against  all  liable  by  vir- 
tue thereof,  whether  drawers,  endorsers  or 
acceptors,  or  against  any  one  or  any  Inter^ 
mediate  number  of  them  for  the  principal 
and  charges  of  protest,  with  interest  thereon 
from  the  date  of  such  protest"  Now,  ttiis 
note  was  made  by  Q.  B.  Simmons,  and  was 
payable  90  days  after  date  to  the  Bank  of 
Spencer,  for  $500,  negotiable  and  payable  at 
the  Bank  of  Spencer,  for  value  received,  and 
was  indorsed  In  blank  by  the  plaintiff  In  er- 
ror, W.  S.  Simmons.  The  evidence  shows 
that  A,  D.  Ferrell  became  the  owner  of  the 
note  before  maturity;  that  no  part  of  It  had 
been  paid,  and  that  A.  D.  Ferrell  bad  In- 
dorsed said  note  to  the  Bank  of  Spencer  for 
collection;  that,  on  the  day  the  note  was 
made,  the  defendant  Q.  B.  Simmons  brought 
the  same  to  said  Ferrell,  and  got  the  money 
of  him  for  it.  Bo  it  does  appear  affirmative- 
ly that  said  A.  D.  Ferrell  paid  a  valuable 
consideration  for  said  note,  and  in  the  case 
of  Kltohle  v.  Moore,  5  Munf.  888,  It  was  held 
by  the  court  of  appeals  of  Virginia  that  the 
holder  of  a  blU  of  exchange,  with  several  in- 
dorsements in  blank,  has  the  right  to  strike 
out  the  names  of  the  indorsers  subsequent  to 


the  first,  and  to  write  ow  tbe  name  <rf  flw 
first  Indorser  an  asslgnmant  to  bimatat,  or 
the  bill,  without  such  assignment,  win  be 
con^dered  as  his  proper^,  bj  Us  having  it 
In  bis  power  to  make  It  And  we  find  ttie 
law  thus  stated  In.  2  Para.  BIDs  ft  N.  p. 
443:  "An  agent  who  holds  a  bill  or  note 
payable  to  bearer,  or  indorsed  In  blank,  or  to 
whom  It  bas  been  indorsed  tor  the  purpose 
of  collection,  may  sue  <»  It  In  his  own 
name."  Now,  the  note  in  the  case  we  are 
considering  was  made  payable  to  the  Bank 
of  Spencer,  and  was  Indorsed  by  the  plaintiff 
In  error,  with  a  view,  no  doubt,  of  having 
the  note  discounted  at  said  bank;  but  said 
A.  D.  Ferrell  paid  the  maker  of  said  note  the 
money  thereon  before  maturity,  and  thereby 
became  the  owner  thereof,  and,  being  such 
owner.  Indorsed  the  same  to  said  bank  for 
collection;  and,  as  we  have  seen,  a  note  Jield 
by  an  agent,  to  whom  It  has  been  indorsed  in 
blank,  or  to  whom  it  bas  been  indorsed  for 
collection,  may  sue  on  it  In  his  own  name, 
and,  that  being  the  case,  he  surely  can  sue 
on  it  for  the  use  and  benefit  of  the  true 
owner.  In  2  Rob.  Prac.  p.  229,  we  find  the 
law  stated  thus:  "The  beneficial  owner  of  a 
bill  of  exchange  or  negotiable  note,  which  la 
payable  to  bearer  or  Is  Indorsed  in  blank, 
may,  says  Walworth,  Oh.,  instilirte  a  suit 
thereon  In  a  court  of  law.  In  the  name  of  any 
one  who  Is  willing  to  allow  his  name  to  be 
used  for  that  purpose;  and,  where  the  de- 
fendant has  no  legal  or  equitable  defense  to 
the  bill  or  note  as  against  the  real  owner 
thereof,  he  cannot  be  permitted  to  show  that 
tbe  nominal  plaintiff,  in  whose  name  the  suit 
is  so  brought,  is  not  the  real  party  in  inter- 
est,"—citing  Morton  V.  Rf^rs,  14  Wend.  580, 
where  It  Is  further  held  that  "the  possession 
of  a  bill  or  note  which  Is  payable  to  bearer, 
or  indorsed  In  blank,  is  prima  fade  evidence 
of  ownership,  and  also  that  the  holder  receiv- 
ed it  upon  a  valuable  consideration  paid 
therefor  in  the  usual  course  of  trade  or  busi- 
ness. As  a  general  rule,  therefore,  even 
where  there  Is  a  failure  of  consideratlcm  or 
other  equitable  defense  as  between  the  de- 
fendant and  the  drawee  or  payee  of  tbe  bill 
or  note  or  his  Immediate  Indorser,  he  cannot 
call  upon  the  plaintiff  to  prove  when  or  upon 
what  consideration  the  bill  or  note  npoo 
which  the  suit  Is  brought  was  transferred  to 
him,  or  how  It  came  Into  his  bands,"— dOng 
Byles,  BiUs,  61. 

In  the  light  of  these  authorities,  we  must 
hold  that  the  second  assignment  of  error  Is 
not  well  taken,  and  as  the  above  authori- 
ties show,  as  we  think,  that  the  suit  was 
properly  brought  in  the  name  of  the  Baolc 
of  Spencer,  for  the  use  and  benefit  of  A.  D. 
Ferrell,  and  as  it  clearly  appears  from  tbe 
testimony  tbat  A.  D.  Ferrell  was  the  bona 
fide  owner  of  the  note  sued  on,  having  pnr^ 
chased  the  same  and  paid  for  it  on  the  day 
It  was  made,  and  that  tbe  bank  to  whom  the 
note  was  payable  never  discounted  the  same, 
the  said  A.  D.  Ferrdl  had  the  right  to  Instl- 
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tnte  BTzIt  In  the  name  of  said  bank  (which 
vaa  the  payee  named  therein),  tor  bis  me 
and  benefit,  and  to  proBecnte  the  same  to 
Judgment  in  hie  favor.  And  we  find  the 
law  stated  on  this  question  CWood,  Byles, 
Bills,  side  p.  12L)  as  follows:  'If  a  man  seek 
to  enfMce  a  simile  contract,  he  must,  te 
pleading,  aver  that  tt  was  made  on  good  con- 
sideration, and  mnst  substantiate  that  aUo- 
gatlon  by  proof.  But  to  this  rule  bills  and 
notes  are  an  ezceptfon.  It  Is  never  neces- 
sary to  arer  consldemtlon  for  any  «igage- 
ment  cm  a  Mil  or  note,  or  to  prere  tlM  exlst- 
taa.ce  of  such  consideration,  unless  a  presump- 
tion against  It  be  raised  by  the  evidence  of 
the  adverse  party,  or  unless  it  appear  that 
InJnstfce  will  be  dcme  to  the  defendant,  or 
that  the  law  will  be  violated  If  the  plaintiff 
recover."  None  of  these  things,  however,  ap- 
pear In  this  case,  and  we  conclude,  there- 
fMe,  that  the  third  and  Umth  asslExunents 
«f  error  st^rgest  nothing  that  would  entitle 
the  plaintiff  to  a  reversal  at  the  Judgment 
compWned  of. 

For  these  reasons,  the  Judgment  must 
affirmed,  with  coats  and  damages^ 


(i3  w.  Va.  180) 

STATE  v.  BOWTBB. 
(SiVreme  Oourt  of  Ak^aIb  of  West  Virginia. 

March  21.  18»7.) 
Cbiminai.  liAW— Appbal— B.ETIKW  Of  £tidbkcil 
Case  in  which  new  trial  denied.    7orce  of 
verdict  discuHcd. 
(Syllabus  hj  the  Onort) 

Srror  to  drcnit  court.  Mason  county. 
Bowyer  wva  cntvlcted  of  barglu7>  nnd 
brlnvB  error.  Affirmed. 

O.  B.  Hogg  and  3.  B.  Manager,  for  plain- 
tiff In  error.  T.  S.  BUey,  Atty.  Gen.,  for  the 
Btate. 

BBANNON.  J.  Nibert,  Dewltt,  and  Bow- 
yer  were  s«tenced  to  the  pmltentlaiy  for 
bur^buy,  and  Bowyor  took  this  writ  of  er^ 
ror.  The  sole  questicm  presented  to  us  is 
whether  the  court  ought  to  have  set  aside  the 
verdict,  as  not  warranted  by  the  evidence. 
Three  mm  broke  and  .entered  the  dwdUng 
house  ot  James  Dewltt.  a  litfle  after  dark, 
and,  forcing  him  to  show  where  he  had  his 
money,  totiit  from  his  trunk  $200.  James  De- 
witt  and  bis  sister,  the  only  persnis  at  the 
house.  Identified  Nlbert  and  Dewltt,  bat  did 
not  realize  the  third  man.  Thej  say  he 
was  to  thMn  a  stranger.  Bowyer  was  from 
Ohio  recently  before,  while  Mibert  and  De- 
witt  lived  In  the  neighborhood.  Bowyer  was 
At  Nlberf  8  house  all  that  night.  AU  three 
were  there  together.  That  Is  unquestioned. 
A  voy  short  time  before  the  act,  Bowyer 
stated  to  one  Gardiner  that  he  had  spent 
what  money  he  had,  and  wanted  to  borrow 
two  dollars,  and  pawn  hts  coat  for  tt.  A  wit- 
ness stated  that,  a  couple  of  .days  afterwards, 
Bowyer  showed  her  a  $20  gcAA  plec^  two  $2 


bills,  and  a  910  blU.  A  $20  gold  piece  was 
among  the  mwey  taken  from  Dewltt  hj  the 
buf^Iars.  Bowyer  admits  showing  the  gold 
piece,  but  equivocates  as  to  the  oth^  money. 
When  asked  If  he  showed  the  money.  In- 
stead of  answering,  he  says,  "I  was  with  AI 
NIbert  and  Wlls  Dewltt  all  the  time  during 
the  nl^t  of  the  robbery.  We  were  together 
an  night,  at  Al  Niberfs.  I  don*t  recollect 
that  I  had  but  a  twenty  dollar  piece;"  He 
did  not  live  with  Nlbert  A  short  time  after 
the  burglary,  Bowyer  borrowed  a  gun,  and 
deposited  $10  as  security  for  Its  retom. 
Where  did  he  get  this  UMeyT  He  sidd  be 
bad  been  wooing  In  Ohio,  but  tor  whom  he 
does  not  say.  He  si^  he  bad  some  *t  Mrs. 
Dewlttfs  mon^,  but  she  Is  not  produced. 
His  twother  says  he  wwked  in  Ohio  befOTe 
coming  to  this  state,  but  does  not  say  tor 
whom,  or  hew  be  knew  he  had  meaer*  On 
the  Simday  ot  the  (HfMise,  as  a  witness  stnt* 
ed,  Bowyer  had  a  long  beard,  and  went  to 
OalUpolis  on  Mmiday,  and  on  Tuesday  this 
witness  sf^  be  was  dean  shaven.  Bowyer 
was  asked  tgr  his  counsd  If  he  had  a  beard 
en  at  the  time  of  the  offense,  and  he  an- 
swered equivocally,  **!  was  dean  shaved,  I 
tblnk,"  and.  being  avked  whui  he  shaved, 
said,  "It  might  have  been  a  week  or  so;  I 
don't  remember  Just  ezacQy.'*  Being  asked 
if  he  bad  a  beard  an  Indi  long  on  the  next 
6aj  after  the  robbery,  he  said,  'Vo,  sir,  not 
that  long;  I  am  satisfied  It  was  not  that 
loag,"  He  denied  beb^c  shavoi  on  Tuesday, 
saying  he  shaved  the  last  of  the  week,  ttius 
deaylnc  the  statement  of  his  relative^  LOlle 
Leach,  who  stayed  at  the  same  house  with 
blm.  A  hat  was  dropped  Nlbert  on  the 
occaalm  ot  the  robbery  in  the  yard.  Bow- 
yet  ottenA  a  witness  a  quartv  to  go  to  the 
house  of  James  Dewltt,  and  get  It;  told  him 
Just  to  go  right  In,  and  get  it,  and  come  rlgbt 
out  This  evidence  was  before  the  Jury, 
tending  to  oonneet  tahn  with  the  act  By  no 
means  can  It  be  said  that  the  case  was  with- 
out S(Hne  evidence  to  inculpate  Bowyer.  It 
is  not  worth  wbQe  to  cite  authority  for  the 
proposition  tha^  where  there  Is  evidence 
tending  to  criminate,  the  Jury  is  almost  uur 
controllably  the  Judge  of  its  force  and  weight, 
and  of  the  proper  Inferences  from  the  facts 
provoi.  But  this  was  not  all  the  evld«ice. 
The  witnesses  were  face  to  face  before  the  ^ 
Judge  and  Jury.  The  prisoner  was  before  " 
them.  l%ey  saw  him  in  the  ordeal  of  exam- 
ination. They  scrutinised  hte  conntenance^ 
his  demeanor,  his  words,  his  tone.  The^ 
were  to  judge  of  his  veracity.  They  discred- 
ited his  deiUal  of  gnllt  Th^  saw  and  heard 
^1  the  witnesses,  all  the  drcumstances  of  the 
trial,— often  sllmt,  but  potential,  evidence  of 
the  real  truth.  That  Judge  and  those  Jurors 
would  avenge  with  us,  bad  we  been  present. 
In  capacity  to  Judge  of  evidence;  and  as  we 
have  nothing  of  the  actual  appearance  of  the 
trial,  and  only  the  evidence  in  C€iA  type,  they 
are  vastly  more  competent  than  we  to  pass 
safe  Judgment  upon  the  facts.   Wftare  not  ai 

Digitized  by  VjOOQIC 


802 


S7  SOUTBBAmilRN  BBPORTKL 


(W.  v«. 


Jury.  We  hare  powMv^ere  power-^  dl»- 
credit  Ttfdlcta;  bat  ure  muBt  be  cautious  In^ 
so  doing.  Vbj  have  juries  If  appellate 
juds^B  to  go  lAto  the  business  of  weigh- 
ing evidence  a»  U  by  the  ounce  and  pound? 
We  ought  not  to  do  this.  It  is  an  abuse  of 
power,  and  a  misconception  of  our  functions 
and  of  the  Jury  function.  The  Jury  instltu- 
tlMi  is  sacred  under  our  constitution,  and  a 
TMdlct  is  to  be  highly  respected.  In  long 
experience,  I  must  say  that,  as  a  geneiBl 
thing,  they  evince  good  sense  and  do  justice. 
From  the  frequency  of  requests  to  us  to  set 
aside  verdicts,  it  seems  to  be  thought  that  we 
can  and  will  do  so  merely  because  we  would 
not  have  found,  judging  from  tTpe,  the  same 
verdict;  but  such  is  not  the  rule,  though  In- 
Btaaces  derlatlng  from  these  principles  may 
be  found,  and  I  am  very  much  arme  to 
looseness  In  this  matter  on  the  part  of  appel- 
late courts.  And  then,  too,  we  must  not  for- 
get that  a  learned  and  experienced  Judge  ap- 
proved the  verdict,  after  witnessing  the  trial; 
and  his  opinion  Is  entitled  to  great  respect 
In  an  a^^ellate  court  State  v.  Hunter,  37 
W.  Va.  744,  17  S.  B.  307.  We  must  be  care- 
ful lest  we  set  ourselves  up  as  Judge  and 
Jury  present  at  the  trial,  and  usurp  their  f  onc- 
tlons.  We  must  afOrm  the  judgment  Gil- 
mer T.  SydflDBtri^er,  42  W.  Ta.  B7,  24  S.  B. 
fi66L  ' 

(«  W.  Ta.  Itt) 

BTAfFB  WATTS. 
OSn^cme  Court  of  Appeals  of  West  Yirffnla. 
March  24. 1S87.) 

l5TOZiaiTIII»  LtQUOBS  —  IXDICTHBKT  —  PaiSCBtr- 
TION  8T  PHTSlCIAy. 

Indictment  asainst  physician  for  Issuing 
preacrtptiOD  aoder  sectiona  6,  7,  c  S2,  of  the 
Code,  to  aid  dmxgists  io  TiolatiMi  4tf  ^vWons 
Of  said  chapter.  Mid  sufficient. 
(SjUabDs  by  the  Oourt) 

BJrror  to  circuit  court  Wayne  county. 

AlTls  Watts  was  Indicted  for  Issuing  pre- 
scriptions to  aid  druggists  to  violate  the  liq- 
uor law,  and  brings  error.  From  a  judgment 
sustaining  the  demurrer  to  the  complaint  the 
state  brings  error.  Reversed. 

T.  S.  RUey,  Atty.  Gen.,  for  the  State. 

McWHORTER,  J.  Alvls  Watts  was  indict- 
ed In  the  circuit  court  of  Wayne  county  on"  the 
30th  day  of  January,  18913,  which  indictment 
Is  as  follows:  "State  of  West  Virginia,  Wayne 
county,  to  wit:  The  grand  Jurors  of  the  state 
of  West  Virginia  in  and  for  the  body  of  the 
»unty  of  Wayne,  Impaneled  and  sworn  In  the 
Etrcuit  court  of  said  county,  and  now  attend- 
ing said  court  upon  their  oaths,  present  that 
Alvis  Watts,  a  practicing  physician.  In  said 
county,  on  the  1st  day  of  January,  1896,  for 
the  purpose  of  aiding  one  Fltzhue  Stephens,  a 
licensed  druggist  doing  business  as  such  in 
said  coimty,  in  violating  chapter  32  of  the  Code 
of  y^eat  Virginia,  In  the  unlawful  sale  of 
splrttuou  Uquon,  did  nidawfnily  give  one  O.  j 


W.  Fry  a  written  prescription  for  spirltuoos 
liquors,  specifying  therein  the  said  G.  W.  Fry 
as  the  person  to  whom  said  liquors  were  to  be 
furnished  by  said  Fitahue  Stephens,  druggist, 
together  with  the  kind  and  quantity  of  Uqnors 
to  be  so  furnished,  and  did  In  said  prescrip- 
tion falsely,  knowingly,  and  unlawfoUy  state 
that  said  spirituous  Liquors  so  prescribed  were 
absolutely  necessary  as  a  medicine,  and  not  to 
be  used  as  a  beverage;  he,  the  said  AItIs 
Watts,  then  and  there  well  knowing  that  said 
spirituous  liquors  so  prescribed  for  the  said 
G.  W.  Fry  were  not  absolutely  necessary  aa  a 
medicine  for  the  said  G.  W.  Fry,  and  were  to 
be  used  by  him  as  a  beverage,  against  the 
peace  and  dignity  of  the  state.  Found  at  the 
January  term,  1S9G,  of  said  court,  upon  the 
Information  of  G.  W.  Fry,  sworn  In  open  court, 
and  sent  before  the  grand  Jury  to  give  evi- 
dence before  that  body,"— to  which  indict- 
ment the  defendant  appeared  and  demurred, 
which  demurrer  the  court  sustained  on  the 
26th  day  of  May,  1896,  and  discharged  the  de- 
fendant, from  which  judgment  the  state  was 
allowed  from  tills  court  a  writ  of  error. 

The  Indictment  was  made  under  that  clause 
of  section  6,  c.  32,  of  the  Code,  which  provides 
that  "no  sale  of  alcohol,  except  for  mechanical 
or  scientlftc  purposes,  spirituous  liquors  or 
wine  shall  be  made  any  druggist  under  the 
provisions  of  this  chapter,  except  upon  the 
written  prescription  of  a  practicing  physldan 
in  good  standing  in  his  profession,  and  not  of 
Intemperate  habits,  specifying  the  name  of 
the  person  and  the  kind  and  quantity  of  liq- 
uors to  be  furnished  him,  and  stating  that  such 
liquors,  so  prescribed,  are  absolutely  neces- 
sary as  a  medicine  for  such  person,  and  are 
not  to  be  used  as  a  beverage,  and  not  mwe 
than  one  sale  shall  be  made  upon  the  same 
prescription";  and  the  first  clause  of  the  suc- 
ceeding section,  which  says:  "If  any  physician 
shall,  for  the  purpose  of  aiding  a  druggist  or 
other  [}erson  In  the  violation  of  any  of  the 
provisions  of  this  chapter,  or  otherwise,  give 
such  prescription  and  make  such  stat^ent 
falsely,  he  shall  be  guilty  of  a  misdemeanor 
and  fined  not  less  than  fifty  nor  more  than 
two  hundred  dollars."  In  State  v.  Riffe,  10  W. 
Va.  794,  this  court  hdd  that  In  an  indictment 
for  a  statutory  offense  Ic  is  generally  proper 
and  safest  to  describe  the  offense  In  the  verx 
terms  used  by  the  statute  for  that  puri>ose; 
and  furth^  It  held  that  "if  the  words  of  the 
statute  are  not  employed,  other  words  clearly 
equivalent  must  be  used,  so  as  to  bring  the 
offense  charged  within  the  provisions  and  lim- 
itations of  the  statute  defining  or  creating  it" 
The  attorney  for  defendant  does  not  point  out 
any  particular  grounds  of  demurrer.  I  have 
carefully  compared  the  indictment  with  the 
statute  under  which  it  is  drawn.  The  only 
point  wblch  I  con  conceive  could  be  raised  as 
to  the  sufficiency  of  the  Indictment  Is  in  lay- 
ing the  venue,  which  is  as  follows:  The 
grand  Jurors  "upon  their  oaths  present  that 
Alvls  Watts,  a  practicing  physician,  in  said 
county,  on  the  Iflt  day  of  January.  180^  toe 
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the  purpose  of  aiding  one  Fttshtie  Stephens,  a 
licensed  dniggrlst  doing  business  as  such  in 
said  county,  in  violating  chapter  32  ot  the  OoA% 
of  West  yirginla.  In  the  nnlavfol  sale  ot 
spirituous  llqaors,  did  unlawfully  gtre,"  etc. 
If  It  be  contended  that  the  words  "In  said 
county,"  after  ttie  word  *^hyslcian,"  are 
merely  descrlptlTe  of  the  person,  then  they  are 
nine  surplusage,  and  mean  nothing;  U  used  to 
lay  ttie  vmue,  they  make  complete  sense,  and 
show  that  said  physician,  on  ttie  day  meation- 
ed,  did  do  tiie  act  In  said  con&tr  aald  In- 
dictment charged.  -  Than  are  two  or  three 
other  ways  In  whjdi  It  ml^t  hare  been  stated 
with  eaul,  but  no  more,  certainty,  yet  prol>> 
Mj  with  a  little  more  elegance  of  diction. 
For  Instance.  **that  Atrls  Watts,  a  physician, 
did,  on  the  Ist  day  of  January,  IflBC,  in  the 
coobIt  aforesaid,  nnlawfuUy,  fdr  the  purpose," 
etc.,  or  *lbat  Alrls  Watts,  a  physldan,  oa 
1st  day  of  January,  1898,  did,  hi  the  coanty 
aforesaid,  unlawfully,  toe  the.  purpose,"  etc. 
If  the  words  "ptaetlcbig"  and  "physldan" 
had  been  transposed  In  the  Indictment  so  as  to 
read,  nhat  Alvls  Watts,  a  physician  practi- 
cing In  said  county,"  the  Indictment  would  luiTe 
been  cleariy  bad,  because  tlie  wwds  "in  said 
county"  would  hare  qualified  the  word  "prac- 
ticing" by  showing  where  It  was  done.  If  It 
•  bad  been  Intended  to  be  deecripttre  of  the  per- 
eon,  the  prepoeitloD  "of*  would  bare  been  used 
instead  of  "In,"  so  It  would  hare  read  "a  prac- 
ticing physldnn  of  said  county,"  In  whl^  ease 
the  indictment  would  have  been  bad.  I  am  of 
the  opinion  that  the  Indictment  is  sufficient 
under  the  statute.  Therefcve  the  judgment  oi 
the  drcult  court  Is  rerersed,  and  the  case  re- 
manded for  fnrUier  proceedings  to  be  had 
tber^ 


<«  W.  Ya.  UT) 

McKFTTBIOK  et  aL  T.  If  eKITTniOE  et  aL 
(Supreme  Court  of  A)M)eals  of  West  Virginia. 
Usnh  17. 1897J 
CoaacnjDATios  or  Causes  —  AssiaimsT  of 

DOWBB. 

1.  The  eoDBoltdatlon  of  causes  is  a  nutter  ad- 
-drened  to  the  sound  diaeretion  of  fht  court  that 
trie*  the  canaes.  Where  the  jpartiea  are  the 
aame,  and  separah.  aaita  haTe  been  brou^t  in 
equity  upon  matten  which  might  ttave  been 
united  tn  one  suit,  and  the  defenae  Is  the  same 
in  all,  a  amsoUdatJoD  mlt  ought  to  be  granted. 

2.  When  the  widow  is  defeodaM  in  a  auit 
brought  to  sabfeet  the  realty  of  a  decedent  to 
the  paymtot  of  Us  debts,  aud  die  has  not  ele^- 
•ed  to  telre  tlie  raise  of  her  down  In  moBQV  her 
dower  should  be  assigned  before  an  out  kdA  out 
sale  of  the  realty  is  decreed. 

(Syllabus  by  the  Court.) 

Appeal  from  drcult  court,  Patnam  county. 

Bill  by  BUen  Md>oiuUd  and  others  agalnA 
Ottthcrlne  McKittrlck  and  others,  and  bill  by 
DtuM  Uemttriek  against  Catherine  UnXit- 
trick  and  otitcra.  The  salts  were  conscrildat* 
«d,  and  from  the  decree  BUen  McDonald  and 
others  appeaL  Berersed. 

Bufns  Swltso*.  for  appellants.  TomilnsoD 
A  Wney,  for  appdleea. 


BNOUSH.  J.  At  tb»  December  roles. 
UB4,  BUen  McDcmald  and  others  Ued  their 
Mil  In  the  circuit  court  of  Putnam  county 
agalnat  Catherine  McKittrlck  In  her  own 
right  and  as  administratrix  <tf  Patrldc  Mc- 
Kittrlck, deceased,  and  aU  the  unknown 
heirs  of  said  Patrick  McKlttrick.  a  A.  Tin- 
troux,  and  Rufus  DwHaei,  trustee.  Tba  com- 
platnaats  allege  In  thdr  bUl:  That  Oatiiexlne 
McKltMek  was  dnlf  appotatad  and  qwlUM 
as  admialetiatrfx  ot  said  Patriek  M^tttrlck. 
her  deceased  husband.  That  th»  greater 
part  of  the  estate  of  which  the  said  PsMck 
McKittrlck  died  asieed  consisCs  ot  a  Tahi- 
aMe  tract  of  land  consisting  oC  820  aomc  M- 
nale  In.  Pntaam  eeimty,  W.  Ya.,  co»T«yei 
to  said  Patrick  McKittrlck  by  Thomas  Daw- 
Una  by  deed  bearing  date  the  18th  day  oC 
May,  18S7,  exe^ttg  a  fracttooal  piece  there- 
of, conTeyed  by  said  Patrick  McKittartek  to 
Bish<9  John  McKaln,  of  Wheeling.  Tbat 
there  were  no  debts  against  the  said  natats 
of  Patrick  M^tMck  except  one  note  of 
9522,78^  due  O.  A.  YintTOiix,  ai^  secured 
deed  of  tnwt  bearing  date  the  14th  day  of 
March,  1883,  and  of  record  in  tte  clerk's  office 
of  the  county  contt  of  Putnam  county,  W.  Ya,, 
in  whldi  trust  deed  Bufns  Switser  was  trus- 
tee; and  a  ctftlfted  oopj  of  said  tmst  deed 
waa  exhlbaed  with  ptalntura  biU.  That 
thtfe  wwe  other  tnst  deeda  conreylng  saM 
lands  by  said  Patrick  McKlttrick  In  his  life- 
time, which  plaintiffs  allege  ther  are  In- 
formed have  been  tolly  paid  op.  The  one 
of  Patrick  McKittrlck  and  wife  to  Jassea 
W.  Hoge,  trustee  to  secure  to  William  B. 
Tintroux  9221.1%  should  be  rdeased,  as  the 
same  debt  is  Indoded  in  the  amount  secured 
In  the  trust  first  maiUtmed.  That  the 
amount  secured  by  deed  of  trust  to  WHUam 
A.  Bradfwd,  trustee  for  WlIHam  Heoson, 
haa  long  rince  been  paid  and  dls<^arged, 
and  Aould  be  reteased.  And  complainants 
pray  that  enough  of  said  land  be  sold  to  sat- 
isfy the  debt  secured  by  tho  deed  of  trust  of 
said  Patrick  McKlttrick  and  wife  to  Rufus 
Swltier,  trustee;  that  Che  dower  of  said 
Catherine  McKlttridc.  widow,  as  afwvsald, 
might  be  laid  off  to  hoe  in  said  land,  and 
that.  If  there  were  any  other  debts  due  from 
said  estate,  uunigb  of  the  remainder  <tf 
said  tnu!t  be  sold  to  pay  said  debts;  and 
that  If,  after  setting  aside  said  dowtr  and 
paying  all  of  the  Indebtedness  of  said  es- 
tate, the  r^uainda-  of  said  land  is  suscepti- 
ble of  partltl<m  among  the  parties  thereto, 
the  same  be  so  partitioned,  and.  if  not,  tluit 
the  remainder  oC  said  land  be  soU,  and 
the  proceeds  distributed  among  the  par- 
ties In  proportion  to  their  req»ectlre  Inter- 
ests therein,  etc.  At  the  January  rules.  1885, 
Danid  McKlttrick  who  sued  on  btiialf  of 
lilmBdf  and  aU  other  creditors  ot  Patrl^  Mc- 
Klttrick, deceased,  filed  his  blU  In  said  elr^ 
cult  court  against  Catherine  McKlttri(A  In 
her  own  right  and  as  administratrix  of  Pat- 
rick McKlttri<^  deceased;  a  A.  Yintroox 
In  her  own  right  and  as  administratrix  ot 
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WUllam  T.  yintioux,  deceased;  l^lor 
Hoge,  administrator  of  J.  W.  Hoge,  tmstee^ 
deceased;  Rofiis  Swltaer,  trustee;  L.  A. 
Christie,  admlnlBtratAr  at  WUUam  Henaon, 
decaaaed;  WllUam  Bradfwd,  tmatee;  and 
tbe  nnkntfwn  heirs  at  law  ttf  Patrick  McKlt- 
trlck,  deceaaed,— alleging  t^ertfn:  The  death 
of  Patrick  McKlttrlcfc.  and  the  appointment 
and  QiuUlflcatioa  of  aald  Oattaeriae  UcKit- 
trick  as  Ua  adnlnlatratiix.  That  man  than 
six  mentha  had  elapsed  since  the  aptolnt- 
ment  and  quaUflcatlon  of  aald  admlnletratrlz, 
and  that,  although  the  eatate  waa  and  la 
largdy  In  debt,  no  airit  had  erer  been  Instltot- 
ed  bj  said  admlnlstmtrlz  for  the  purpose  of 
winding  up  and  aettUng  up  aald  aatate,  and 
to  aeU  aald  real  estaie  belonging  to  aald 
estate  to-pay  the  debts  on.  aald  eatate^  That 
aaU  Patrick  M<^ttElcfc  IsTt  no  personal  ea- 
tate, bnt  tiiat  he  died  selaed  and  poaseaBed 
In  fee  of  aald  tract  of  900  acres  near  Scott 
depot,  on  the  Chesapeake  ft  Ohio  Railway, 
in  Putnam  county,  less  a  tot  162  by  206% 
feet  conveyed  out  of  said  tract  by  said  Pat- 
riae to  Bishop  John  J.  Kain,  of  WheeUng,  by 
deed  dated  April  aB^  1876,  as  a  site  for  a 
Catholic  diurch;  and  setting  forth  tiie  trust 
liens  upon  the  same  aa  stated  In  the  other 
bill,  and  also  stating  which  of  said  trust 
liens  had  bew  paid  off  and  discharged,  and 
also  stating  that  the  eatate  of  said  Pat- 
rick McElttrick  waa  indebted  to  the  plaintUt 
Daniel  MeKlttrl<^  aa  followa:  On  a«!ount 
of  a  certain  note  made  and  executed  by 
said  Patri<^  in  his  llfeUme^  dated  MoTeraber 
12,  18r4,  and  payable  to  ^aintlff  two  yean 
after  dat^  for  the  ram  of  9aO(^  with  In- 
terest from  the  maturity  tkecea^;  and  on  ac- 
count Mt  a  certain  other  note  made  and  exe- 
cuted by  said  Patricdc  In  hla  lifetime,  beaf^ 
ing  date  NoTHnber  1,  1876,  and  payable  to 
plaintiff  one  year  aft«  date,  for  the  snm 
of  $172,  with  interest  from  the  maturity  of 
said  note;  and  on  account  of  anoth»  note 
made  and  executed  the  said  Patrick,  dat- 
ed January  2,  1880,  and  payable  to  plaintiff, 
tor  tiie  sum  of  $470.50,  and  payable  twelve 
months  after  date,  with  Intereat  from  the 
maturity  of  aald  note;  and  alao  on  account 
of  a  certain  dueNU  made  and  executed  by 
the  aald  Patrick,  dated  December  S,  1879, 
tor  six  months'  serrlceB  and  genial  repairs 
on  the  farm  of  the  aald  Patrick  performed 
and  rendoed  1^  plaintiff  of  tiie  value  of 
1000.  Xliat  nothing  has  bem  paid  on  aald 
notea  or  dnebill  by  Catherine  McKlttrlck,  ad- 
ndnlatratrlx,  or  any  other  person,  but  that 
said  debte  remiUn  wbolly  unpaid,  and  con- 
stitute a  vaJUd  and  rabslstlng  charge  and 
llMi  upon  the  estate  of  which  the  said  Pat- 
ridk  died  sdaed  and  possessed.  Hut  the 
penoual  estate  of  aald  Patrick  McKlttrlck 
la  wh«^  btsufflclent  for  the  payment  ot  his 
debts,  and  tlie  plaintiff  j/nya  that  all  propel 
accounts  may  be  taken,  and  that  the  real  ea- 
teto  of  which  the  said  Patrick  McKittrick 
died  atfaed  and  possessed  may  be  subjected 
to  sale  tor  the  payment  of  his  Just  debte 


and  liabilities,  and  evedally  the  afweaald 
debte  lit  i^alntlff  might  be  paid  and  satis- 
fled  out  ot  the  proceeds  ot  said  real  es- 
tate; and  for  geowal  niie£,  ete.  On  the 
25th  d^  ot  February,  1885,  in  aald  cause  of 
DanM  McKittrick  against  Oatherlne  Mc- 
Kittrick et  at,  a  decree  waa  entered  refer- 
ring the  aame  to  Hugh  U  Judge^  one  ot  the 
commiaaloners  of  the  cenr^  to  make  and 
ste.te  an  account  showing:  (1)  The  nature 
■■d  amount  of  the  oomplatBanta  dalau 
against  the  estate  eC  Patrick  McKittrick,  dA- 
ceaaed;  1^  ot  what.estete,  realt  peraonal. 
and  mixed,  the  said  Patrick  died  seised  and 
posaeaaed,  and  what  dispeaitton,  if  any.  haa 
beoi  made  of  said  parsenal  estet^  and  the 
claim  and  probaUe  value  of  said  real  estate; 
(8)  what  are  the  llena  npon  aald  real  eatali^ 
together  with  their  aautnnto  and  priorltlca; 
<4)  whether  the  rente,  iaauea,  and  proflto  oC 
aald  real  estate  will  pay  the  Una  hereon 
within  five  years.  In  pursuance  of  fhla  de- 
cree, said  H.  U  Jndg^  commlsadoaer,  made 
a  refiort  on  the  IMh  day  ot  August,  1886^ 
flsding  $17.01  due  O.  A.  Vlatronx,  $2.44  due 
Oatherlne  McKittrick;  that  the  claims  of 
the  plaintiff  Daniel  McKittrick.  amoontlag 
to  $1,860.55.  are  not  sustained  by  the  evi- 
dence t>ef<Ke  him,  and  refusing  to  allow  the 
same;  that  aald  Patrick  McKittrick  died 
Btibsed  and  possessed  ot  819  acres  ot  land 
wwth  $3,070,  ritnated  In  said  county  of  Pat- 
muu;  that  the  personal  i^perty  of  the  said 
Patrick  McKittrick  amounted  to  S483.83. 
whldi  had  been  duly  administered  by  his  ad- 
ministratrix, Catherine  McKittrick,  leaving 
due  her  from  the  said  beCnre-nunticaiea  ae- 
count  of  $2.28,  the  only  lien  on  said  real  estate 
being  a  deed  of  trust  dated  the  14tb  day  ot 
March,  1888,  conveying  to  Bufns  Bwttxar, 
trustee,  the  319-acre  tract  of  land  to  secure 
to  a  A.  Vintroux  $622.78,  whldi,  with  the 
accrued  intnest,  amounted  to  $629.89;  and 
that  the  rente.  Issues,  and  proflte  ot  said 
real  estate  would  not  within  five  yean  dis- 
^arge  the  indebtedness  aforesaid.  On  the 
8d  ot  March,  1887,  the  case  ot  Daniel  M<StV 
trick  against  Catherine  McKittrick  et  al. 
was  heard  upon  the  repwrt  of  Oommlosloner 
H.  li.  Judge,  and  on  the  excq^ons  indoned 
thereon.  The  court  ovozuled  aald  exc^ 
tions  exccjpt  as  to  91B0t  aa  to  which  amount 
It  found  the  plaintiff  was  entmed  to  a  de- 
cree, and  said  report  waa  confirmed  in  oth- 
w  respects,  and  the  plaintiff  was  given  Judg- 
ment tor  aald  sum  of  $150,  with  Intwest  from 
the  date  of  said  decree,  and  directed  that 
unless  said  snm  was  ptid  In  80  days  Cran 
the  rising  ot  the  court  that  said  land,  or  so 
much  as  ronalns  nnaold,  be  sold  by  a  spe- 
cial c<mimls8loner  tbweln  appointed,  xipoa  the 
terms  therein  «pectfiedr-lt  ^pearii^  to  Oie 
court  from  the  answer  of  Bufus  Swltsw  that 
100  acres  of  said  land  had  been  atHA  by 
him  since  the  Inatitution  of  thia  suit  (whlrti 
answer  is  ordoed  to  be  filed  In  tiie  papers 
of  the  cause.)  On  the  8d  day  of  Man^. 
1888,  the  two  cauaes  of  Daniel  McKittrick 
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against  Catherine  McKlttrick  et  aL,  and 
Saien  McDonald  et  al  against  Catherine  Mc- 
Klttrick et  al.,  were  consoUd&ted,  and  it  is 
recited  In  the  decree  rmdered  on  that  day 
In  said  consolidated  canses  that,  It  appear- 
ing that  100  acres  of  the  tract  ot  land  men- 
tioaed  In  both  caoaes  has  been  sold  to  pay 
off  the  note  of  O.  A.  Vlntroux  secured  by 
deed  of  tnut  on  aald  land,  and  that  the 
Judgment  ot  the.  plaintiff  in  the  first  cause 
above  named  la  a  lien  on  the  balance  of 
said  laud,  and  that  the  plaintiffs  In  the  sec- 
ond cause  above  named  are  entitled  to  have 
said  tract  of  land  sold  (subject  to  the  widow's 
dower),  and  the  proceeds  api^ed  to  the  Judg- 
ment aforesaid  and  costs  of  the  first  suit, 
and  the  balance  of  the  proceeds  arising  from 
said  sale  distributed  among  the  heirs  at  law 
ot  Patrick  McKlttrick,  It  was  ordered  that 
BnfoB  Swltzer,  special  cranmisBloner,  do  pro- 
ceed to  make  the  sale  directed  to  be  made 
>y  him  In  said  first-oitltled  cause,  and  re- 
port  the  same  to  court  On  the  28th  day  of 
September,  1888,  a  decree  was  rendered  In 
said  consolidated  causes  on  the  report  of 
said  Bufus  Switzo,  special  commlssloDer, 
r^jwrting  the  sale  of  the  tract  of  land  de- 
creed to  be  sold  In  said  causes,  setting  forth 
that  the  same  had  been  sold  to  one  J.  M. 
White  for  ¥1.120;  that  the  said  .purchaser 
had  paid  cash  $500,  and  executed  his  two 
notes  for  the  balance,  with  security,  etc., 
which  sale  was  i^roved  and  confirmed,  and 
aald  commiseiloDer  was  directed  out  of  the 
moamy  In  his  hands  arising  from  said  sale 
to  pay  first  the  costs  of  said  sale  and  con- 
solidated suits,  and  the  Judgment  rendered 
in  faror  of  the  plaintiff  In  the  cause  of  Dan- 
lel  McKlttrick  et  al.,  and  directed  said  spe- 
etal  commissioner,  wjien  the  purchase  money 
was  paid,  to  execnte  a  deed  to  said  purchas- 
er. On  the  81st  day  of  May,  1869,  a  decree 
was  rendered  in  said  causes  directing  a  com- 
missioner of  said  court  to  ascertain  and  re- 
port (1)  who  are  the  htirs  of  Patrick  McKlt- 
trick, deceased;  (2)  in  what  proptHtlon  they 
are  entitled  to  the  dlstrlbatlon  <a  the  moo.- 
eys  arising  from  the  sale  of  the  tract  of 
land  sold  in  said  cause.  On  the  20th  day 
of  January,  1800,  said  commissioner  report- 
ed that  the  eTidmce  filed  before  him  was 
utterly  Insufficient  to  liable  him  to  make 
the  r^;>ort  required  by  said  decree,  and  at 
the  request  of  coonsd  for  ttie  defoidant 
Catherine  McKlttrick  he  reported  that  the 
taxes  on  the  land  of  which  Patrick  McKlt- 
trick died  seised  and  possessed,  assessed 
thereon  for  the  years  1886,  1886,  1887,  and 
1886,  amonntli^  In  the  a^^cregate  to  tlie  sum 
ot  $128.34,  wexe  paid  by  said  Catherine  Mc- 
EJttrlck,  and  by  a  subsequent  decree  said 
last-named  report  was  confirmed,  and  said 
special  commissioner  was  directed  to  pay 
said  Catherine  McKlttrick  out  of  the  funds 
In  Us  hands  the  said  sum  of  9128^  with 
Interest  theretHi  trom  January  20,  1880, 
which  aggr^tad  the  sum  of  $141.26  at  the 
date  oi  said  decree.  BUw  McDonald  ecc^t- 
27S.E.-20 


ed  to  said  commissioner's  report,  so  far  as 
It  found  that  Catherine  McKlttrick  paid  any 
of  the  taxes  set  out  In  said  report,  and  so 
far  as  It  found  that  the  estate  of  Patrick 
McKlttrick  should  be  charged  with  said  tax- 
es, or  any  part  th^eof,  or  that  she  should 
receive  payment  of  the  same  from  said  es- 
tate; which  exceptions  were  overruled  by 
said  decree,  and  Mien  McDonald  and  others 
obtained  this  appeal. 

The  first  error  assigned  and  reUed  upon  by 
the  appellant  Is  that  the  circuit  court  of  Pnt- 
nam  county  erred  In  consolidating  and  nam- 
ing together  the  said  chancery  causes.  Now, 
as  we  understand  the  practice  In  regard  to  the 
coasoUdation  ot  causes,  it  Is  a  matter  ad- 
dressed to  the  sound  discretion  of  the  court 
that  tries  the  causes.  So  In  the  case  of  Beach 
V.  Woody ard,  6  W.  Va.  231,  this  court  held 
that  the  rule  for  the  consolidation  of  suits  Is 
alike  In  equity  and  at  law,  and  the  matter  Is 
alwa^  addressed  to  the  discretion  ot  the  court 
l%e  proper  mode  for  bringing  the  subject  to 
the  attention  of  the  court  Is  by  motion  for  a 
rule  to  show  cause  why  the  suits  or  actions 
should  not  be  consolidated.  Where  the  par- 
ties are  the  same,  and  s^)arate  suits  have  been 
brought  In  equity  upon  matters  which  might 
have  been  united  In  one  suit,  and  the  defense 
Is  the  same  m  all,  a  consolidation  rule  ought  to 
be  granted,  etc.  In  the  case  under  ctmsldera- 
tlon  the  object  of  both  of  the  suits,  or  at  any 
rate  the  main  object,  was  to  subject  the  real 
estate  of  Patrick  McKlttrick  to  sale  to  pay 
off  and  satisfy  his  Indebtedness.  It  Is  true,  the 
first  suit  prayed  for  the  sale  of  so  much  tbere- 
of  as  would  pay  off  the  Uens  existing  against 
the  same,  and.  If  the  surplus  left  was  suscepti- 
ble of  partition,  that  the  same  be  partitioned 
among  the  heirs  at  law  of  said  Patrick;  but,  If 
not  susceptible  of  partition,  that  It  be  scdd, 
and  the  proceeds  divided  among  said  heirs. 
The  suit  brought  by  Daniel  McKlttrick  prayed 
that  all  proper  accounts  be  taken,  and  that 
the  real  estate  of  said  Patrick  be  subjected  to 
sale  for  the  payment  of  his  Just  debts  and  lia- 
bilities, and  especially  the  debts  claimed 
against  said  estate  1^  the  plaintiff.  This 
plaintiff  might  with  propriety  have  come  Into  ' 
the  first  suit  by  petition,  and  made  himself  a 
party,  and  presented  his  claims  In  that  suit; 
and,  in  my  opinion,  the  court  committed  no  &e- 
TOT  in  requhing  the  said  causes  to  be  consoU- 
dated  and  heard  together.  Hie  court  would  ' 
properly  direct  such  consolidation  to  prevent 
the  estate  flrom  being  consumed  In  unneces- 
sary costs. 

The  nest  ssslgnment  of  emur  Is  that  the 
court  erred  In  the  decree  of  March  8, 1887.  In 
directing  the  sale  of  the  land  In  said  causes 
mentioned  without  setting  aside  to  the  widow, 
Catherine  McKlttrick.  her  doww  In  said  land. 
An  examination  of  the  record  discloses  the 
fact  that  not  only  In  the  decree  of  March  3,. 
1887,  but  In  the  decree  of  March  8,  1888,  Kttef 
said  causes  were  consolidated,  said  real  es- 
tate of  Patrick  McKlttrick  was  directed  to  be 
mOA  without  first  having  assigned^  the  wldr 
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ow,  Catherine  McKlttrtck,  her  dower  therein. 
'rbiB  question  was  before  this  court  In  the  case 
of  Knbreth  t.  Roofs  Adm'r,  33  W.  Va.  «00, 11 
S.  B.  ai,  whecfi  It  Is  held  (point  2  <a  srllabas) 
that,  "whra  the  widow  Is  a  defendant  In  the 
Euit,  and  has  not  elected  to  take  the  value  of 
her  dower  In  money,  her  dower  shonld  be  as- 
signed before  an  out  and  out  sale  of  the  realty 
is  decreed."  In  that  suit  the  main  object  of  the 
bill  was  to  enforce  the  lien  of  a  decree  against 
the  real  estate  of  Boot,  who  was  deceased. 
See,  also,  Laldley  t.  EUne,  8  W.  Va.  218  (mt- 
euth  point  of  syllabus),  where  the  same  1b  held. 

The  remaining  assignments  of  error  are  as 
follows:  "(3)  The  court  erred  In  confirming 
the  report  of  J.  L.  Mlddleton  made  in  said  con- 
solidated cases.  (4)  It  erred  In  finding  that 
the  estate  of  Patrick  McKlttrlck  was  indebt- 
ed to  Catherine  McEittrIck  In  the  sum  of  $141.- 
26,  and  gl^ng  Judgment  for  said  amount  {Si 
It  erred  in  oTermllng  the  exceptlcms  made  by 
the  petitioners  to  the  report  of  Commissioner 
Middleton  filed  oa  the  Gth  day  of  February, 
1800."  All  of  these  assignments  depend  to  a 
great  extent  upon  the  evidence  which  was  be- 
fore the  commissioner,  which  has  not  been  c^ 
tilled  to  this  court,  and  does  not  appear  in  the 
record.  The  cause  must,  howev^,  l>e  revers- 
ed and  remanded  for  the  reason  that  said  land 
was  sold  without  first  assigning  to  Catherine 
McKlttrlck  her  dower  therein,  she  not  having 
In  any  manner  signified  her  consent  to  take  a 
gross  sum  In  lieu  of  her  dower  therein.  Be- 
versed  and  remanded,  with  coats  to  appdleea. 


(13  W.  Va.  267) 

GAT  et  at  T.  LOOERIDOB  et  aL 
(Supreme  Oonrt  of  Appeals  of  West  Ylr^nla. 
April  7.  18970 
D0WB8<-RblbA8E— APPUI^FlKDIKOa. 

1.  Where  a  iridow's  dower  Is  a  charge  on  a 
certain  tract  of  land,  the  burden  ii  on  the  pur- 
chaser of  tlxe  whole  or  a  part  thereof,  or  those 
clalniing  onder  him,  to  show  that  such  purchase 
was  made  free  and  acquit  from  audi  dower. 

2.  When  an  exception  to  a  commissioner's  re- 
port Is  based  on  legal  erounds,  founded  on  the 
pleading  and  exhibits  alone,  snch  report  will  be 
taken  ai  condusiTe  as  to  any  finding  that  might 
be  affected  by  extraneous  eridenoe.  In  the  ab- 
sence of  exception  on  this  ground,  it  win  be 

E resumed  that  such  eommiwiioner  had  before 
im  saffident  extraneous  eridence  to  sustain  his 
findihg. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Pocahontas 
county. 

Suit  by  Levi  Gay  and  another  against  J.  B. 
Lockrldge  and  others.  From  a  decree 
against  her,  defendant  LlUie  B^  Lockrldge 
appeals.  Reversed. 

L.  M.  McGUntlc  for  appelant  W.  M*  & 
T.  HcAlllster,  for  ai^llees. 

DBNT,  J.  LlUle  B.  Lockrldge  appeals  from 
a  decree  of  the  circuit  court  of  Pocahontas 
county  in  the  case  of  Levi  Gay  and  J.  P. 
Hawkins,  i^iUstfffs,  against  J.  B.  Lockrldge 

t  aL,  and  assigns  to€  torn  the  faotdlng  of 


tbe  eonrt  that  she  was  not  entllSed  to  dowcr 
In  the  land  In  coDtroversy.  The  facts  are  aa 
follows:  James  T.  Lockrldge  the  husband 
of  appellant,  during  his  lifetime,  was  seised 
in  fee  simple  of  a  certain  l,4S4-acre  tract  of 
land,  whldi  was  sold  to  pay  liens  thereon  in- 
feriw  to  the  ai^llant's  contingent  right  of 
dower  therein.  In  the  year  18SQ,  and  pnr- 
chased  by  H.  M.  Lockrldge.  Afterwards,  In 
the  year  1886,  James  T.  Lockrldge  died,  and 
the  dower  of  appellant  in  said  tract  of  land 
became  consummate.  In  the  year  188S,  H. 
H.  Ixx^ridge  conv^<ed  oce-tblrd  of  said 
lai^  to  J.  T.  Lockridge  by  deed,  with  cove- 
nant of  special  warranty  In  which  appellant 
did  not  Jola  The  creditors  of  J.  T.  Lock- 
rldge,  having  lostltuted  proceedings  to  sell 
said  third,  insist  that  the  appellant's  dowdr 
should  be  In  whole  Imposed  on  the  remain- 
ing two-thirds,  and  thus  relieve  the  one- 
third  first  sold  fw  their  benefit  This  de- 
pends, at  least  to  some  extent,  on  tbe  un- 
derstanding with  which.  J.  T.  Lockrldge  took 
a  conveyance  of  the  third.  If  it  was  agreed 
that  It  should  remain  subject  to  its  fair  pro- 
portion of  the  dower,  it  must  do  so,  as  the 
creditors  take  only  tbe  estate  of  J.  T.  Lock- 
rldge therein.  On  the  other  hand,  if  J.  T. 
Lockrldge  purchased  the  land  free  from  said 
dower,  then  the  creditors  would  be  entitled 
to  It  In  the  same  condition.  The  doww  was 
nevw  assigned  In  kind*  nor  could  tbe  widow 
have  it  so  assigned;  bat,  nnd«  the  provl- 
Bloia  of  sectim  i2,  cK,  Code,  she  most  ac- 
cetpt  a  mon^  compensatitHi  therefor,  which 
remained  a  charge  on  the  land.  In  this  re- 
spect she  was  entlr^y  at  the  will  of  the 
owner.  He  may  s^  and  dispose  of  a  part 
of  the  land  vrithout  her  ccmssnt,  for  a  fnll 
compensation;  and,  as  between  him  and  his 
vendee,  the  remaining  portion  of  the  land 
becomes  first  liable,  for  tbe  foil  dower 
charge.  Or  he  may  s^  the  one-third  with 
the  understanding  that  It  la  to  be  first  liable 
tor  its  fair  proportion  or  the  whole  of  the 
dower;  this  between  hlms^f  and  his  ven- 
dee, without  consulting  the  dowresa.  Co 
whom,  then.  Is  the  burden  of  proving  that 
the  widow  has  lost  her  right  to  charge  tbe 
land  with  her  dower?  OortalDly  cm  the  par- 
ties who  assert  It  The  mere  fftct  that  H.  M. 
Lockrldge  soM  one  third,  and  retained  two. 
Is  not  evidence  that  the  sale  was  made  tree 
from  the  dower  incumbrance  extending  to 
the  whole;  while  the  fact  that  tbe  appellant 
did  not  Join,  or  was  not  asked  to  jotn.  In  tke 
deed,  is  presumptive  evidence  that  tbe  nie 
was  made  subject  to  the  incumbrance  to  the 
ertent  of  the  sale,  and  that  the  pnrrTiasri 
assumed  the  risk  thweof,  and  Oiere  la  no 
proof  to  defeat  this  presumption.  Tbe  price 
paid  for  the  land  Is  not  shown  to  hare  been 
a  full  equivalent,  and  the  deed  la  with  spe- 
cial warranty,  evidently  evhtdllK  th»  Inten- 
tion of  the  grantor  only  to  convey  such  title 
as  was  In  himself,  and  tlms  limit  his  IlabUI- 
ij  for  some  known  reason,  the  only  apparent 
one  being  this  dower  charge*.  Tbe  dower 
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already .  being  a  charge  on  the  land.  It  wu 
imnecesaary  to  reserre  the  same  in  the 
deed.  Nor  waa  there  any  writing  necessary 
In  the  case  to  avoid  tbe  statute  of  franda; 
bnt  a  simple  understanding  between  the  ven- 
dor and  vendee,  recognized  In  fixing  the 
amoont  o£  consideration,  was  all  that  was 
required.  If  the  appelant  had  loUted  In  the 
deed,  she  would  have  released  hw  dower, 
and  that  she  did  not  tends  to  show  that  a  re- 
lease was  not  intraded  or  consldwed.  She 
joined  in  the  deed  for  the  two>  thirds,  and 
thus  relieved  it,  but  this  does  not  relieve 
the  other.  In  abseice  of  intention  to  do  so. 
It  seems  therefore  apparent  that  the  prima 
facie  case  Is  with  the  afipellant,  and  the 
credltMV  have  failed  to  rebut  It 

But,  In  addition  to  this,  the  case  was  re- 
ferred to  a  commissioner,  and  he  rep<»ted  in 
favor  at  appellant's  right  of  dower.  Hie 
creditors  excepted,  and  the  court  sustained 
the  exception.  Neither  the  commlBBlon^s 
report  nor  the  evidence  on  which  it  Is  fonnd- 
ed  is  a  part  ot  the  record.  It  has  been  re- 
peatedly held  by  this  court  tiiat  a  commis- 
sioner's report  will  be  taken  as  conclusive  as 
to  any  finding  that  might  be  affected  by  ex- 
traneous evidence,  whai  the  evidence  on 
which  It  is  founded  Is  not  made  a  part  of 
the  record,  the  court  presuming  that  the  evi- 
dence, if  produced,  would  sustain  such  find- 
ins.  Thompson  v.  CaUett,  24  W.  Ya.  SOA; 
Lynch  V.  Heniy,  26  W.  Ya.  4iilS;  CUiapmaa's 
Adm'r  V.  McUlllan,  27  W.  Ya.  20.  The  court 
sustained  the  exception  to  the  CMnmlsslon- 
er's  report,  it  Is  true,  but  It  apparently  did 
so  <m  legal  grounds,  without  regard  to  any 
extraneous  evidence  that  might  have  been 
heard  by  the  commissioner.  In  the  case  of 
Chapman's  Adm'r  v.  McMillan  it  Is  held,  in 
Bubstance,  that,  whwe  the  evidence  is  not 
retnmed  with  a  c<»nmlsBloner's  report,  ex- 
c^>ttons  takm  thereto  will  be  regarded  as 
made  fbr  orrors  at^;>earlng  on  the  face  of  the 
r^wrt,  and  which  may  not  be  afiTected  by 
extraneous  testimony.  Counsel  Intimate  In 
argument  that  no  extraneous  testimony  waa 
taken  with  regard  to  the  point  In  Issue,  but, 
as  this  doee  not  appear  In  the  record,  we 
must  presnme  that  the  commissioner  beard 
«uch  extraneous  testimony  as  was  necessary 
to  sustain  bis  finding.  So,  in  either  view  of 
the  case,  the  court  erred  In  sustaining  the  ex- 
ception to  the  commissioner's  report  In  so 
far  as  It  found  the  appellant  entitled  to 
dower  In  the  land,  and  for  this  reason  and 
to  this  extent  the  decree  is  revened  and 
cause  remanded. . 

(41  w.  Ta  90T> 

SUMHBRS  COUNTT  t.  MONBOB 
COUNTT. 

(Supreme  Court  of  Appeals  of  West  "^rginla. 
March  27,  1897.) 

JCunuiiDi  TO  Court— MntisnuAL  Duni^ 

Bqoitv  JuRiBDionoir. 
1.  Tbe  fnnction  of  a  dreuit  court,  under  Oode 
IBHU  e.  88, 1  Ul  In  appt^tlng  commlsskmew  to 


settle  lines  between  counties,  Is  mlnlstulal,  and 
iMlsIatlve  or  administrative,  and  the  court  Is 
without  power  to  rcfDse  such  appointment  on  ap- 
plication of  a  county  court  of  one  of  the  coun- 
ties. In  caae  of  its  refoaal,  maodamoa  from  this 
court  is  the  remedy,  not  a  writ  of  error.  Ibla 
court  has  no  Juriadletion  of  such  a  writ  of  error. 

2.  Hie  actkm  of  a  dreuit  ooort  in  audi  mat- 
ters la  not  the  exerdae  of  dianoery  Jnriadlctitm, 
and  abonld  not  ba  antaed  In  the  enaaceiT  wder 
book. 

(Syllabna  by  the  Court) 

Brror  to  circuit  court,  Oreenbrler  county. 

PetitlMi  by  the  court  of  Summers  county 
for  the  appointment  of  commlasioners  to  de- 
termine the  boundary  between  such  county 
and  Monroe  connty.  From  an  order  refus- 
ing to  appoint  commissioners,  and  dismissing 
the  petition.  Summers  county  brings  error. 
Dismissed. 

James  H.  Miller,  for  plalDtlfl  In  amr. 
Sdm  W.  Harris,  tm  dafMidant  In  error. 

BRANNON,  J.  Tbe  oonnty  court  of  Sun- 
mers  county  passed  an  order  that  it  aiipeared 
to  the  court  that  a  dispute  had  arisen  be- 
tween the  connty  of  Monroe  and  the  connty 
of  Summers  as  to  the  boundary  line  between 
them,  and  that  a  doubt  existed  aa  to  the  loca- 
tion of  said  line,  and  ordered  that  cbcnlt 
oonrt  be  applied  to  for  the  ai^Kilntmttit  of 
commlaslonerB  as  provided  by  atatote  to  have 
aald  line  settled;  and  a  pettUoa  ««>  filed 
In  tbe  drcnit  coort  of  Snnuneta  eonnty,  ask- 
ing It  to  ai^pofnt  ocanmlaskumB,  and  Oiat 
coort  ^tpolnted  three  commlartonerB  for 
Summers  county;  and  a  petltton  waa  filed 
also  In  the  drcnit  court  of  Monroe  connty. 
asking  for  the  ai^^tmant  oC  three  comrals- 
aloners  on  the  part  oi  that  conntj,  and  the 
county  court  of  that  connty  filed  an  answer 
to  said  petition,  resisting  the  application  fbr 
commlBsionws;  and,  the  proceeding  ha-rlng 
been  removed  to  tbe  drcnit  conrt  oC  Green- 
brier county,  that  court  refnaed  to  appdnt 
commissioners,  and  diamlseed  the  petition, 
and  ordered  that  tbe  decree  <tf  dianUaaal  be 
entM«d  In  the  chancy  order  book  of  the 
court;  and  then  Snmmen  connty  obtalnM 
the  present  writ  of  ema:. 

We  must  first  see  whether  tUa  court  has 
JnrlsdictloD  to  dedde  anything  fintber  than 
aa  to  Ita  own  jnrtedictlra  to  oitertaln  thia 
writ  of  error.  I  remartc  that  a  connty  la  not 
strictly  a  corporation,  bnt  a  public  quad  cor- 
poration. 1  Beach,  Pub.  Owps.  |  &  I  doubt 
whether  a  connty,  aa  anch,.  can  sue  In  thla 
state,  since,  under  the  atatnte  and  constitu- 
tion, the  county  conrt  is  Its  perfect  represen- 
tative, performing  Its  functions,  and  that 
court  Is  by  statute  a  cmporatlfm;  but,  aa 
tbls  Is  not  a  suit  dependent  <m  legal  title, 
the  petition,  though  filed  In  the  name  of  the 
county,  not  the  coun^  court  will  be  held  aa 
substantially  good  in  that  respect  Oomlng 
now  to  the  question  of  our  jurisdiction,  the 
Code  of  1881  (chapter  39,  9  1^  provides  that, 
whenever  a  doubt  shall  exist  <a  dispute  arise 
aa  to  the  boundary  line  between  any  two 
conntlea,  It  shall  be  lawful  for^4he  circuit 
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court  of  the  counties  interested,  or  the  judge 
Id  vacatloa,  to  appoint  from  each  of  them 
three  commissioners  "to  ascertain  and  estab- 
lish the  true  line  so  In  dispute,"  and  that 
the  commissioners  shall  choose  an  umpire, 
and  they  shall  take  an  oath  to  ascertain  the 
true  line  In  dispute,  and  make  true  reports 
of  the  same,  and  that  they  may  cause  sur- 
veying to  be  done,  and  take  erldence,  and 
that  "when  the  disputed  line  shall  be  ascer- 
tained, fixed,  and  matted,"  they  shall  cause 
to  be  made  three  plats  of  the  line,  and  re- 
turn one  to  the  clerk  of  the  county  court  o* 
each  county,  and  the  oth^  to  the  secretary 
of  state,  where  they  shall  be  recorded,  and 
snob  plats  shall  be  evidence  of  the  line.  Tbe 
circuit  court  heard  this  case  upon  the  peti- 
tion, answer  of  the  county  court  of  Monroe 
county,  and  other  data,  Just  as  If  it  were  a 
lawsuit,  deciding  apparently  upon  the  molts 
of  th*  datans  of  the  reegMctlTe  counties  In  ft 
controrerted  line,  and  dismissed  the  appUca- 
tl(m  of  Summers  county  for  the  appoint- 
ment of  commissioners.  The  question  arises 
whether  the  circuit  court  had  any  power  to 
thus  refuse.  I  think  not,  because  I  think 
that  under  that  statute  a  circuit  court  does 
but  perform  a  pur^  ministerial,  not  a  ju- 
dicial, function,  nor  one  of  discretion.  When 
the  ommty  court  of  a  county  certifies,  in  the 
language  of  the  statute,  that  a  doubt  or  dis- 
pute exists  as  to  such  boundary  line,  it  Is 
entitled  to  hare  the  question  decided  by  the 
only  power  known  to  our  laws  to  so  decide 
it, — the  special  commission  provided  by  the 
statute.  The  merits  of  the  controversy  as 
to  the  line  go  before  that  commission.*  It 
cannot  be  that  the  court  may  or  may  not,  as 
It  chooses,  appoint  such  a  commission,  be- 
cause the  statute  says  It  shall  be  lawful  to 
do  so,  thereby,  as  claimed,  giving  the  court 
a  discretion  to  do  (mt  not  to  do  what  it  la 
directed  to  do.  It  is  a  remedy  provided  for 
the  benefit  of  the  dissatisfied  county,  and  the 
statute.  In  saying  that  It  shall  be  lawful  for 
the  court  to  appcrint  commissioners,  means 
that  It  shall  be  its  duty  when  the  state  vc 
facts  exists  pointed  ont  by  the  statute.  ▲ 
ctrcoit  court  does  not  try  the  mwlts  of  the 
controversy.  It  simply  opens  the  way  for 
%  trial  of  them  b^ore  the  special  tribunal 
created  by  the  statute.  That  tribunal  does 
not  report  to  the  circuit  court  its  work,  tor 
the  court's  approval,  but  It  goes  to  the  clerics 
and  the  secretary  ot  state,  and  there  is  no 
further  actfam  contemplated  (m  it.  That 
commission,  not  the  court,  hears  the  con- 
troversy.  Those  c<»nml88loners,  in  the  very 
language  of  the  statute,  ascertain,  fix,  and 
maA  the  disputed  line.  It  Is  not  a  lawsuit 
between  tbe  counties.  It  Is  simply  a  pro- 
cess pointed  wit  by  stetute,  by  which  the 
line  fixed  by  the  legislature  In  the  forma- 
tion of  the  county  shall  be  ascertained  and 
made  certain.  Whether  the  action  of  that 
special  tribunal  can  be  controlled  by  a  court 
ts  not  now  tor  as  to  aa^.  Ibe  tut  tbat  a 


court  acts  In  the  appointment  of  this  com- 
mission does  not  make  its  action  any  tbe 
less  ministerial  Mackln  v.  Taylor  County 
Court,  38  W.  Ta.  SIS,  16  S.  B.  632;  Plttsburs, 
a  ft  St  li.  By.  Go.  v.  Board  of  Pablic  WoUes, 
28  W.  Ya.  264.  It  Is  the  character  of  the 
act,  not  the  tribunal  doing  It,  which  gives 
cast  to  that  act.  The  action  of  the  circuit 
court  being  ministerial  merely,  no  writ  of 
error  or  appeal  lies  to  this  court  therefrom. 
2  Elnc.  PL  &  rnc  26,  36.  TUs  court's  ap- 
pellate Jurisdiction  is  In  matters  Judicial,  not 
merely  mInlstertaL  Handamna  was  the 
printer  proceeding  to  compel  the  appointment 
of  cunmlssioners  by  the  circuit  court  Doo- 
Uttle  v.  County  Court,  28  W.  Ta.  ISS;  Ban- 
dolph  v.  Stalnaker,  18  Grat.  52S.  There  is 
another  reason  why  this  court  baa  no  Juris- 
diction, and  that  ts  that  tbe  action  of  the 
circuit  court  in  this  matter  Is  legislatlTC^  or, 
rather,  administrative  of  a  legislative  power 
or  function,  not  Judicial  actl<m,  because  the 
formation  ot  countleB,  and  the  fixing  and 
alt«4ng  of  their  boundari».  Is  purely  a  1^- 
Islatlve  function.  The  legislature  can  dele- 
gate that  power  to  subordinate  agencies, 
fioby  V.  Sheppard,  42  W.  Ta.  286,  26  S.  B. 
2rm;  1  Beach,  Pub.  Corp.  H  897.  890.  The 
legislature  has  delisted  ite  functlwi  in  set- 
tling boundary  lines,  and  given  a  part  of  it 
to -the  circuit  court,  in  the  appolntnmit  of 
commissioners,  and  the  balaaee  to  those  cora- 
mlssloners.  Such  being  tiie  character  of  Its 
action,  no  writ  of  error  or  appeal  lies  to 
this  court,  because  the  functions  of  this 
court  are  purely  Judicial,  as  above  stated. 
In  re  Town  ot  Union  Mines,  30  W.  Ta.  178. 
19  S.  E.  398;  Mackln  t.  Taylor  County  Court, 
88  W.  Ta.  338y  18  8.  B.  632;  Pltteburg.  a 
&  St  L.  By.  Co.  V.  Board  PnbUc  Wmks, 
28  W.  Ta.  264.  As  above  stoted.  It  most 
not  be  thought,  because  a  circuit  court  la 
directed  to  appoint  commissioners,  an  appeal 
lies  from  its  action.  Congress,  for  instance, 
directed  a  district  court  to  pass  on  certain 
claims,  and  repwt  to  the  secretary  of  tlie 
treasury.  It  was  hdd  that  no  appeal  lay 
from  that  court  to  the  supreme  court  U.  S. 
V.  Forreira,  18  How.  40.  We  have  therefore 
no  Jurisdietlcm  to  decide  upon  the  mertts  at 
the  case  as  presented  to  the  circuit  court  of 
Greenbrier  county,  and  will  therefore  dismiss 
this  writ  ot  error  as  Improvldently  granted. 

I  will  remark  that  this  proceeding  in  the 
circuit  court  is  In  nature  a  law  proceeding, 
to  be  entwed  in  tbe  law  order  book.  It  has 
no  features  to  give  It  place  as  a  clianc^ 
•nit,  and  ought  not  to  be  recorded  in  tbe 
chanc«y  order  book.  That  book  «mtains 
only  matters  purely  of  chancery  jurisdiction. 
AH  other  mattws  which  a  circuit  court  does 
are  to  find  their  place  ot  record  in  the  com- 
mon-law order  bo<A  ot  that  court.  Its  en- 
try  by  the  court  in  the  chancwy  order  book 
would  Itself  be  reversible  wror,  If  we  had 
jurisdiction.  State  t,  Irwin,  80  W.  Va.  ttl, 
4  &  B.  413. 
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WOODS  et  al.  T.  STBPHBNSON. 

fSnprsne  Coart  ot  Appeals  of  West  Tlrftnla. 

March  20, 1897.) 
T^^TP-Tt  BmitOK— CoBTs— BpECirio  FBRroEMaHOa 

—PAMHi  OOMTaAOT— ThDBTS— LlKlTA- 
1I09B— LaCBBS. 

1.  Wlien  a  decree  ia  plainly  right,  the  taStim 
ot  Che  circuit  court  to  al^oae  of  exoq^tiona  to 
incompetent  testimoDy  la  not  mffident  to  caiue 
the  rerersal  thereof. 

2.  Costs  ahoold  nanallr  be  decreed  to  the  party 
•nbatantiaUr  preTaiUng. 

3.  Poss^on,  to  entitle  a  peraon  to  specific 
execntioo  ot  a  parol  contract,  must  be  actual, 
aotoriooa,  and  exclnsive. 

4.  EzpreBB  tnuta,  coanizable  only  In  equity, 
are  alone  free  from  Umltation  created  laches 
or  Btatote.  All  other  trusta,  whether  legal  or 
equitable,  are  either  subject  to  the  statute  ot 
Umitations,  or  liable  to  be  barred  by  laches. 

5.  Where  a  period  of  40  years  has  been  al- 
lowed to  elapse  since  an  alleged  resnlttng  trust 
was  created,  and  the  pbUntira  and  those  under 
whom  they  claim  hare  not  bad  that  actual,  no* 
torious,  and  exclnsiTe  possessloo  wUdi  would 
entitle  them  to  specific  performance,  s  court  of 

auity  will  refuse  relief  as  against  one  who  de- 
es such  resulting  trust,  and  relies  on  the  bar 
«f  laches. 

(Syllabus  by  the  Court) 

Appeal  from  drcnlt  court,  Olay  coanty. 

Suit  by  William  N.Woods  and  ottwra  against 
Madison  Stephoison.  Decree  for  defttiduit, 
And  plaintiffs  appeaL  Affirmed. 

Andrews  ft  Aimstrong,  for  appellant!.  W. 
K.  B.  BfXBa,  for  ^MwUeb 

DSNT,  X  William  N.  Woods  et  aL,  heirs 
at  taw  of  Campbell  Woods,  deceased,  on  the 
first  Monday  of  March.  ISOS,  filed  tbelr  bill 
in  chancery  In  the  circuit  court  of  Clay  coun- 
ty, against  Madison  Stephmsou,  seeking  spe- 
dflc  performance  of  a  certain  alleged  contract 
with  regard  to  a  certain  tract  of  160  acres  of 
land,  known  as  the  "David  McColgln  Land," 
tbe  title  of  which  was  in  the  d^endant  In 
part,  if  not  entirely.  The  bill  alleges  that  this 
land  was  purchased  In  partnership  by  tbe  said 
Campbell  Woods,  deceased,  and  Madison 
St^faenson,  in  tbe  year  1851^  and  the  title 
therefor  taken  In  the  name  of  the  latt^.'untU 
they  could  agree  upon  and  fix  a  division  Une 
between  them,  when  tbe  said  Stephenson  was 
to  make  conveyance  to  Woods  of  his  portlcn; 
that  each  took  possession  of  that  portion  of 
the  land  which  adjoined  their  respective  ad- 
jacent and  contignous  lands;  that  Woods  In- 
closed a  part  thereof  "with  fence,  and  has  had 
the  same  In  actual  and  constant  possession  and 
under  cnltlvatlcHi  for  about  25  years,  with  the 
full  knowledge,  consent,  and.i4)proval  of  the 
said  Stephenson";  "that  the  said  Campbell 
Woods  and  the  sfUd  M.  Stephenson  were 
brothers-in-law.  and  tbe  s^d  contract  betmrai 
them  was  vertud,  but  plaintiffs  here  specifical- 
ly charge  that  tbe  said  Woods,  on  his  part, 
executed  the  said  ctmtract  He  paid  the  one- 
half  of  the  purchase  money.  The  said  Steph- 
enson gave  him  possession  of  the  land,  and  he 
put  valuable  improvements  thereon,  but  plain- 
tUts  charge  that,  after  the  death  of  their  fa- 


ther, tbe  said  Campbell  Woods,  tbe  said  M. 
Stephoiflcm,  supposing  that  tbe  evidence  of 
their  contract  was  beyond  the  reach  of  these 
plalntlfb,  refused  to  execute  to  them  a  deed 
for  the  one-half  of  said  land,  and  has  rec^tly 
begun  to  exercise  acts  of  ownership  and  con- 
trol over  that  portion  which  belongs  to  and 
should  be  conveyed  by  him  to  these  plalntuts; 
and  he  now  denies  being  under  any  obligation 
to  execute  any  deed  for  the  said  land,  and  re- 
fuses to  do  ao.**  No  excuse  Is  given  why  siUd 
land  waa  not  dirlded  In  the  lifetime  of  Camp- 
bell Woods,  wbo  died  In  the  year  1887.  Plaln- 
tUb  further  charge  that,  since  the  death  of 
Woods,  Stephenson  has  committed  waste  on 
the  Woods  porticm  of  tbe  land  to  the  amount 
of  1400,  b7  cutting  and  removing  the  timber 
therefrom,  niey  pray  specific  performance 
by  a  dlvUMi  ot  the  land,  and  the  aacert^- 
ment  of  thetr  damages  by  reaaao  of  waate 
committed.  SteiAenaon  filed  his  answer,  de- 
nying all  the  material  allegationa  of  the  bill, 
and  further  setting  up  that  at  one  time  he 
agreed  to  let  Woods  have  a  certain  portlOB  ot 
the  land  upon  certain  terms  and  cooditions, 
with  which  Woods  Call^  to  comply,  and  aft- 
erwards abandoned  any  Intention  of  pur- 
chasing; that  about  SO  acrea  of  the  same 
land  were  covered  by  Woods'  title  from  otiier 
parties,  to  which  respondent  had  long  since 
abandoned  aU  dalm  to  said  Woods,  wbo  had 
complete  control  and  poesession  thereof,  for 
which,  to  show  hia  sincerity,  he  filed  a  quit- 
claim deed.  Beapimdent  further  allies  that 
the  original  claim  of  said  Woods  to  said  laud, 
outside  of  the  portion  covered  by  his  title  pa- 
pers. If  any  ever  existed,  was  long  since  aban- 
doned, and  Is  now  barred  by  laches  and  lapse 
of  time,  and  that  respondent  has  had  open  and 
notorious  possession  of  all  said  land,  except  as 
af(»eBald,  and  paid  tbe  taxes  thereon,  for 
the  period  of  40  years  juior  to  the  histitntion 
of  this  suit  Flalntilb  ref^ed  generally. 
Numerous  depositions  w«e  taken  by  both 
parties,  which  consist  to  a  great  extent  of 
mere  hearsay  testimony.  Many  exceptlcHis 
were  reserved  on  both  sides  during  the  tak- 
ing of  the  depositions,  but  none  ot  them  were 
brought  expressly  to  the  attention  of  the  cir- 
cuit court  The  final  decree  was  in  favor  of 
the  req^Mident.  Platntiflte  appeal,  and  rely 
on  three  asrignments  of  ernMr:  (1)  Failure  to 
pass  on  the  exceptions  to  the  testimony;  (2) 
in  decreeing  costs  In  favor  of  dtfendant;  <8) 
in  refusing  the  relltf  pnjed,  and  dlsmlasing 
the  bin. 

As  to  the  first  potn^  the  law  has  been  set- 
tled that  the  admission  of  lnc<»npetent  evi- 
dence will  not  defeat  a  decree  which  Is  plain- 
ly right  Ball  V.  Stewart  41  W.  Va.  654,  24 
S.  B.  632.. 

The  second  aaslgnment  Is  based  on  the  the-  ' 
ory  that  because  the  respondent  filed  a  quit- 
claim deed  as  to  part  of  the  McOolgan  land, 
this  must  be  construed  Into  an  admission  of 
the  right  of  the  plaintiffs  to  maintain  their 
suit    The  land,  howevtt,  covered  by  the 

quitclaim  deed,  was  in  no  wise  _ 
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tbe  plalntlffB  already  bad  Indefeasible  title  to 
the  same,  and  respondent  only  filed  the  quit- 
claim deed  out  of  abundant  precaution,  to 
show  that  he  did  not  even  pretend  to  claim 
tbe  land.  Tbe  quitclaim  deed  neltber  added 
to  nor  took  from  plaintiffs'  already  undisput- 
ed title,  and  bence  tbe  question  of  costs  was 
iwoperly  settled. 

On  tbe  merits  of  tbe  case,  as  to  the  posses- 
Bion  necessary  to  enaMe  the  court  to  decree 
specific  performance,  plaintiffs  fall  to  come 
within  the  rule  established  In  the  case  of  Mil- 
ler T.  Lorentz,  38  W.  Va.  160,  19  S.  E.  391, 
wherein  It  is  held  that  poKessIon,  to  Justify 
specific  performance,  most  be  actual,  notori- 
ous, and  exclusive.  No  sucb  possession  Is 
shown  either  In  tbe  ancestor  or  the  beirs, 
plaintiffs  In  this  case.  On  tbe  contrary,  tbe 
possession  appears  to  have  been  at  tbe  time  | 
of  tbe  Institution  of  this  suit,  and  for  some 
time  prior  thereto,  in  the  reBpondent,  but  nev- 
er actually,  ezclutively,  and  notoriously  In 
the  plaintiffs  or  their  ancestor.  Nor  do  tbe 
proofs  establish  an  exi^ess  trust,  so  as  to 
bring  It  within  the  rule  given  In  the  case  of 
Gapen  v.  Gapen,  41  W.  Va.  422,  23  S.  E.  579. 
But  tbe  most  that  tbe  plaintiffs  have  to  rely 
upon  Is  an  alleged  resulting  trust  arising  out 
of  the  claim  that  the  land  was  purchased  In 
partnership,  and  tbe  title  temporarily  taken 
in  the  name  of  <Kie  of  the  partners,  tor  tbe' 
benefit  of  both.  There  Is  evidence  wblcb 
tends  to  establish  such  to  have  been  the  orig- 
inal transactlcm,  but  this  Ib  rebutted  by  re- 
spondent's evidence,  enstalned  by  long  lapse 
of  time,  to  wit,  over  40  years.  "Implied,  re- 
sulting, and  ewistructlve  trusts  come  under 
the  statute."  See  <^inIon  of  Judge  Brannon 
in  Gapen  v.  Gapen,  cited;  also,  Thompson  v. 
Iron  Co.,  41  W.  Va.  574,  23  S.  E.  795.  What- 
ever may  bave  been  the  original  rights  of 
tbe  parties,  there  has  been  gross  laches  in 
this  case,  even  admitting  tbe  pret^slons  of 
plaintiffs  to  be  true.  So  great  bas  this  been, 
that  It  would  be  wholly  Impossible  for  a 
court  of  equity  to  reach  a  conclusion  that 
would  satisfy  the  conscience,  and  therefore 
It  cannot  do  otherwise  than  leave  the  parties 
In  the  condition  that  their  own  neglect  has 
placed  them.  In  tbe  case  of  Bill  v.  Schilling, 
39  W.  Va.  108,  19  S.  E.  B14,  this  court  held 
that  "a  court  of  equity,  which  Is  never  active 
in  relief  against  stale  demands,  will  always 
refuse  relief  where  tbe  party  has  slept  upon 
bis  right,  and  acquiesced  for  a  great  length 
of  time.  Nothing  can  call  into  activity  this 
court  but  conscience,  good  faith,  and  reason- 
able diligence.  Where  these  are  wanting, 
the  court  is  passive,  and  does  nothing." 
Trader  v.  Jarvis,  23  W.  Va.  100;  Whittaber 
T.  Improvement  Co.,  84  W.  Va.  229.  12  S.  E. 
607;  Thompson  v.  Iron  Co.,  41  W.  Va.  574, 
23  8.  B.  795;  Ourlett  v.  Newman,  30  W.  Va. 
182,  8  S.  B.  578;  Pusey  v.  Gardner,  21  W.  Va. 
470;  Hale  v.  Cole,  81  W.  Va.  585,  8  S.  B.  516; 
Gallagher  v.  Gallagher,  31  W.  Va.  9,  5  S.  B. 
287.  Equity  never  executes  doubtful  con- 
tracts, Tuunstained  by  a  dear  pr^oDderaace 


of  testimony,  after  an  unexplained  lapse  of 
time.  If  the  plaintiffs  have  lost  the  land  in 
controversy,  it  is  chargeable  to  the  laches  of 
themselves  and  their  ancestor.  For  tbe  fon- 
golng  reasons,  the  decree  Is  afflrmsd. 


(4S  w.  V«-  IBS) 

S0RAOO8  T.  HILL  et  nx. 

(Sni^eme  OoorC  of  Appeals  of  West  "^nrgliila. 
March  24,  1887.) 

FBltTODLSKT  CONVRTANCSS— AOTION  TO  Bwt  JkMOm 
— KVIDENOF— VkITDOR'8  IjIBN. 

1.  A  creditor  cannot  set  aside  a  volnntaxy  con- 
veyance, after  five  years  from  the  ma  king  tfaac' 
Of,  without  proof  Of  actual  fraud  participated  In 
by  the  parties  to  the  transaction. 

2.  A  vendor  who  does  not  expressly  retain  a 
I  lien  for  the  purchase  money  In  a  deed  made  tar 
I  him  for  land  has  no  implied  liai  therefor  on  awM 

land,  even  as  against  his  immediate  vendee. 
(Syllabus  by  the  Court,) 

Appeal  from  circuit  court,  Boone  county. 
BlU  by  Samuel  Scraggs  against  A.  J.  HUl 
and  Nancy  Hill,  bis  wife.    Decree  for  plain- 
tiff, and  defendants  appeal.  Reversed. 

Jos.  M.  Broun,  for  appellants.  Walter  Ash- 
by,  for  aj^ellee. 

DEINT,  J.  Samuel  Sixagga  filed  his  bill  In 
chancery  against  A.  J.  Hill  and  Nancy  Hill, 
his  wife.  In  the  circuit  court  of  Boone  county, 
at  June  rules,  1894.  Ttie  bill  is  as  follows: 
"Tbe  Bill  of  Complaint  of  Samuel  Scraggs 
against  Andrew  J.  Hill  and  Nancy  Hill.  His 
Wife,  Filed  In  tbe  Circuit  Court  of  Boone 
Countr,  West  Virginia.  To  the  Hon.  B.  C- 
McOlaugberty,  Judge  of  Said  Court:  Hie 
above-named  plaintiff  complains  and  says: 
That  on  the  25th  day  of  December,  1876,  he 
contracted  and  sold  to  one  J.  H.  Gray  a  cei^ 
tain  tract  of  land  situate  on  Camp  creek.  In 
said  Boone  county,  contalnlns  400  acres,  for 
tbe  sum  of  f 1,200,  and  that  thereafter  tbe  said 
J.  H.  Gray  contracted  and  sold  to  Sylvester 
Chambers  and  the  defendant  A.  J.  Hill  the 
said  tract  of  400  acres  of  land,  reserving  to 
himself  the  timber  on  said  land,— 300  acres 
thereof  to  tbe  said  Sylvester  Chambers,  and 
100  acres,  the  residue  thereof,  to  tbe  said  A. 
J.  Hill.  That  on  the  lOtb  day  of  October, 
1880,  the  said  J.  H.  Gray  and  the  plaintlfl, 
Samuel  Scraggs,  by  on  agreement  between 
them,  agreed  that  the  balance  then  remaining 
due  from  tbe  said  J.  H.  Gray  to  the  plaintiff 
on  tbe  said  400  acres  of  land,  amounting  to 
tbe  sum  of  ^69.80,  should  be  paid  from  the 
proceeds  of  tbe  sale  of  tbe  poplar  timber  re- 
served by  tbe  said  J.  H.  Gray  on  the  400  acres 
of  land  sold  to  the  said  Sylvester  Chambers 
and  A.  J.  Hill  by  the  said  J.  H.  Gray  as  afore- 
said, and  also  the  poplar  timber  on  the  A.  J. 
HIU  tract  on  Little  Coal  river,  which  sold  pop- 
lar timber 'was  contracted  and  sold  by  said 
J.  H.  Gray  to  G.  J.  McNeely;  and  should  the 
poplar  timber  on  tbe  said  400  acres  of  land 
on  Camp  creek  and  the  poplar  timber  on  the 
A.  J.  HtU  farm  on  the  rlT€r,^wben  taken  by 
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the  aald  O.  J.  McKeeIr,  faU  to  utlsfy  tho 
ranalnlng  balance  due  from  the  aaid  A.  J. 
Hin  to  the  i^ahitlff,  Samuel  Sciaggs,  amoimt- 
inf  to  tiie  sum  of  9469.80,  then  the  said  Syl- 
rester  Ghambers'was  to  pay  to  the  plaintiff 
$25  of  the  aald  remaining  balance,  and  the 
said  A.  7.  Hin  was  to  pay  to  the  plalntlfC  the 
remalndor  ot  the  unsettled  part  of  said  sum 
of  9460.80  remaining  doe  upon  the  said  400 
acres  of  land  from  the  said  J.  H.  Gray  to 
the  plaintiff.  And  this  plalntift,  acting  mi- 
der  said  agreemait  and  nndersUndlng,  and 
at  the  Instance  of  the  aald  T.  H.  Gray,  <m 
the  lOth  day  of  October,  1880,  conveyed  to 
Sylvestor  Chambuv  300  acres  of  the  400-acre 
tract  ot  land  on  Gamp  creek.  A  copy  of 
which  deed  Is  herewith  filed,  marked  'A,*  and 
prayed  to  be  made  a  part  ot  tbls  blU.  That 
on  the  10th  day  of  June,  1881.  the  said  Syl- 
vester Chambers  and  A.  J.  HlU,  by  a  contxaet 
made  and  entered  Into  between  them  and  the 
plaintiff,  agreed  to  stand  responsible  to  the 
plaintiff  ttx  the  remaining  part  due  from  the 
said  J.  H.  Gray  to  the  plaintiff  on  the  400 
acres  of  land  sold  by  the  plaintiff  to  the  said 
J.  H.  Gray,  and  by  the  said  J.  H.  Gray  to  the 
said  Sylvester  Chambers  and  A.  J.  Bill, 
lOnountlng  to  the  sum  of  9468180  on  the  lOUi 
day  at  Jane,  188X;  to  be  deducted  therefrom, 
however,  the  amount  to  be  thereafter  r«iUaed 
from  the  sale  of  the  poplar  timber  on  the  aald 
400  acres  of  land,  and  the  poplar  timber  on 
the  A.  J.  Hill  farm  on  the  river,  sold  by  the 
aald  J.  B.  Gray  to  G.  J.  McNeely.  And. 
should  the  aforesaid  poplar  timber  on  the  400- 
acre  tract  and  the  A.  J.  Hill  farm  on  Camp 
creek  fiUl  to  satisfy  the  said  remaining  bal- 
ance against  said  land,  then  the  said  Sylvester 
Chambers  was  to  pay  the  plaintiff  925  of  the 
said  remaining  balance,  and  the  said  A.  X 
Hill  the  remaining  balance  which  was  then 
against  siUd  land,  which  said  agreement  la  In 
writing,  and  la  herewith  filed,  marked  'B,' 
and  prayed  to  be  made  a  part  of  this  bill. 
That  upon  the  execution  of  Uie  contract  afore- 
said, and  at  the  instance  of -the  said  J.  H. 
Gray,  this  plaintiff  conveyed  to  the  aaid  A.  J. 
Hill,  by  deed  dated  the  10th  day  of  June,  1881, 
100  acres  of  land,  the  remaining  balance  of 
the  40&-acre  tract  of  land  sold  by  the  plain- 
tlfC  to  the  aald  J.  H  Gray  as  aforeeald;  re- 
serving, however,  to  tilie  aald  J.  H.  Gray  tbe 
timber  on  said  tract  of  land.  A  copy  of  which 
deed  Is  herewith  filed,  marked  'C.*  and  prayed 
to  be  made  a  part  of  this  blU.  Ihls  plaintiff 
further  r^resents:  TbxLt  to  the  Jime  rules  of 
the  circuit  court  of  Boone  county.  1886.  he  In- 
stituted an  action  against  the  said  defoidant 
A.  J.  HlU  for  breach  of  covenant,  in  falling  to 
comply  with  the  terms  of  the  said  agreraoent 
dated  June  10,  1881,  and  that  tm  16th  day  of 
April,  1804,  be  obtained  a  Judgment  against 
the  said  A.  J.  HIU  for  the  aum  of  9600,  and 
coats  amounting  to  967J}8.  A  copy  of  which 
Judgment  is  herewith  filed,  marked  'D,*  and 
pjrayed  to  be  made  a  part  of  this  bUI.  niat 
on  the  8th  day  of  May,  1891,  an  execution 
was  Issued  upon  said  Judgment  against  Qie 


said  A.  J.  Hill,  and  delivered  to  the  sheriff  of 
Boone  county,  which  aald  execution  was  re- 
turned, ^o  property  found  subject  to  levy,' 
and  accompanied  a  schedule  of  tiie  per- 
sonal proper^  at  the  defendant  A.  J.  HllL 
A  copy  of  whidk  uid  execution,  with  the  re- 
turn thereon.  Is  herewith  filed,  marked  *B,' 
and  prayed  to  be  made  a  part  of  this  bllL 
That  on  the  Sth  day  of  May,  18M,  plaintiff 
caused  the  said  Judgmeat  to  be  docketed  on 
the  Judgment-lien  docket  of  Boone  county.  A 
atpy  of  which  Is  herewltii  filed,  marked  'F,' 
and  prayed  to  be  made  a  part  of  tiOs  bilL 
This  plaintiff  further  alleges  that  the  said  A. 
J.  HlU,  for  tbe  purpose  of  avc^dlng  the  pay- 
ment of  his  debts  and  CMitrlvlug  to  defraud 
his  creditors,  and  esiwdally  this  plaintiff,  on 
the  2Bth  day  of  August,  1882,  conveyed  <« 
attempted  to  convey  to  his  wife,  Nancy  HlU, 
1^  deed  of  that  date,  all  of  tbe  lands  conveyed 
to  hhn  by  tills  plaintiff  by  said  deed  dated  the 
10th  day  of  June,  1S81,— resanrlng  to  hhnself , 
however,  one  acre,  and  the  mineral  Interest 
to  Ward  and  Allen,— 4n  considoAUon  of  three 
hundred  dollars;  but  this  j^aluUff  charges 
that  no  cmslderation  ever  passed  from  the 
said  Nancy  HUl  to  tbe  said  A.  J.  Hill,  and  for 
that  reason,  and  because  the  same  was  made 
from  husband  to  wife,  and  ftor  tiie  purpose  of 
hindering,  delaying,  and  daCrandlng  the  cred- 
itors of  aaid  A.  J.  HlU,  said  deed  Is  voluntmry, 
fraudulent,  and  void  as  to  the  plaintiff's  claim. 
A  copy  of  aaid  deed  Is  herewith  filed,  mark- 
ed 'G,*  and  prayed  to  be  made  a  part  of  this 
bill.  The  plaintiff  further  charges  that  his  said 
claim  is  due  and  unpaid;  that  the  said  A.  J. 
HlU  has  no  personal  pn^ier^  or  real  estate, 
other  than  the  tract  of  land  hereinbefore  men- 
tioned, out  of  which  he  can  collect  his  said 
claim;  and  that  he  is  entitled  to  enfwce  the 
collection  of  the  same  against  the  said  100- 
acre  tract  land.  He  comes  and  therefore 
prays  that  the  said  deed  of  c(mveyanoe  from 
A.  J.  HlU  to  Nancy  HUl  be  set  aside  and  held 
for  naught,  as  voluntary  and  fraudulent  as  to 
the  plaintiff's  said  claim,  and  that  he  may 
have  a  deom  to  seU  said  tract  ai  land;  that 
his  said  claim  may  be  paid  out  of  ttie  pro- 
ceeds of  sale  of  said  tract  of  land.  And  he 
asks  such  other,  further,  and  general  reUef 
as  to  equity  and  good  conscience  may  seem 
meet,  and  as  may  be  proper  In  the  premises. 
And  win  ever  pray,  ete.  Samuel  Scnn^ 
by  Counsel.   Stollings  &  Leftwleh,  Sols." 

The  deCendanto  appeared  and  donurred 
thereto,  and  the  demurrer  was  sustained. 
The  plaintiff  amended  his  bin  in  court  In 
wwds  as  tollowa:  "The  Amended  BUI  of 
Complaint  of  Samud  Scraggs  against  An- 
drew I.  HlU  and  Nancy  HlU,  Filed  In  the 
Circuit  Court  of  Boone  County,  West  Ybv 
ginla.  Td  the  Hon.  B.  G.  HcClaui^flrty. 
Judge,  of  Said  Court:  The  above-named 
plaintiff  further  complains  and  says  that  he 
baa  heretofore  exhibited  In  your  aald  court 
an  original  bill  of  complaint  against  said  de- 
fendants, which  la  made  a  part  of  this  amend- 
ed blU,  and  asked  to  be  read  in  conjunctioa 
Digitized  by  VjOOy  LL 


812 


27  SOUTHEASTDRN  BBPORTEB. 


(W.  Va. 


herewltb,  In  which  said  original  bill  he  char- 
ges that  'the  said  A.  J.  Hill,  for  the  purpose 
of  avoiding  the  payment  of  his  debts,  and 
coQtrlTing  to  defraud  his  creditors,  and  es- 
pedallr  this  plaintiff,  on  the  2etb  day  ct  Au- 
gust, 1882,  conveyed  or  attempted  to  conv^ 
to  his  wife,  Nancy  Hill,  by  deed  of  that  date, 
all  of  the  lands  conv^ed  to  him  by  the  plain- 
tiff by  deed  dated  the  10th  day  of  June,  1S81, 
—reserving  to  himself,  however,  one  acre,  and 
the  mineral  interest  to  Ward  and  Alien, — in 
consideration  of  three  hundred  dollars;  but 
this  plalntlfT  charges  tliat  no  consideration 
ever  passed  from  the  said  Nancy  IIlll  to  the 
said  A.  J.  Hill,  and  for  that  reason,  and  be- 
cause the  same  was  made  from  husband  to 
wtf^  and  for  the  pnrpose  of  hindering,  de- 
laying, and  defranding  the  creditors  of  the 
«atd  A.  J.  Hill,  said  deed  Is  voluntar?,  fraud- 
ulent, and  void  as  to  this  plalntlfTs  claim.' 
This  plaintiff  further  charges  that  at  the  time 
the  said  deed  was  made  by  A.  J.  Hill  to  his 
wife,  Nancy  HiU  (August  26,  18S2),  the  said 
A.  J.  Hill  was  In  actual  possession  of  the 
said  tract  of  laud  attempted  to  be  conveyed 
by  said  deed,  occupying  the  same  as  a  hwne 
for  himself  and  wife;  that  be  never  delivered 
possession  of  the  same  to  his  wife  under  their 
alleged  purchase  and  sate,  but  said  A.  J.  HIU 
remained  In  actual  possession  of  said  land  as 
aforesaid,  and  has  so  remained  in  actual  and 
notorious  possession  of  said  land  continuous- 
ly up  to  this  time,  and  is  still  in  possession  of 
and  cultivating  the  same,  and  that  his  posses- 
sion has  not  been  broken  since  the  delivery 
thereof  to  him  by  this  plaintiff,  and  that  bis 
wife,  Nancy  Hill,  has  never  had  possession  of 
said  land  at  any  time;  that  the  said  defend- 
ant A.  J.  Hill,  before  and  at  the  time  of  said 
gift  and  conveyance  to  his  wife,  was  indebt- 
ed to  this  plaintiff  in  the  sum  of  money  repre^ 
sented  by  his  Judgment  against  said  d^end- 
ant  of  the  date  16th  day  of  April,  1891,  and 
that  said  gift  and  conveyance  was  made  for 
the  especial  purpose  of  hindering,  delaying, 
and  defrauding  this  plaintiff  in  the  collection 
of  his  claim  against  the  said  A.  J.  Hill;  that 
the  said  conveyance  from  said  A.  J.  Hill  to 
his  wife,  Nancy  Hill,  is  void  because  made  by 
a  husband  to  his  wife,  and  for  the  purpose  of 
defrauding  this  plaintiff  out  of  the  debt  just- 
ly due  him  at  that  time,  as  hereinbefore  stat- 
ed. The  said  plaintiff  comes  and  therefore 
prays  that  s^d  property  may  be  sold  to  satis- 
fy his  said  claim,  and  further  prays  as  in  his 
original  bill  he  has  already  prayed,  and  that 
said  conveyance  frran  A.  J.  Hill  to  Nancy 
Hill,  his  wife,  be  declared  null  and  void,  and 
removed  as  a  cloud  upon  the  title  of  the  said 
A.  J.  Hill  to  said  tract  of  land;  that  said 
tract  of  land  be  sold  as  the  property  of  the 
said  A.  J.  Hill,  to  satisfy  the  plaintiiTs  claim. 
And  said  plaintiff  asks  for  such  other,  fur- 
ther, and  general  relief  as  the  equity  of  his 
cause  may  require,  and  the  coart  may  see  fit 
to  grant.  And  he  will  ever  pray,  etc.  Bam- 
wA  Scraggs,  by  Counsel*' 
The  defendants  demurred  to  the  bill  as 


amended,  and  filed  their  Joint  answer  as  fol- 
lows: "The  Joint  Answer  of  Andrew  3.  Hll) 
and  Nancy  Hill,  Defendants,  to  the  Bill  and 
Amended  Bill  of  Complaint  of  Samuel 
Scraggs,  Plaintiff.  Filed  In  the  Clrcuk  Court 
of  Boone  County,  West  Virginia,  against 
These  Defendants.  To  the  Honorable  B.  0. 
McClaogherty,  Judge  ot  the  Olrcult  Court 
Aforesaid:  The  above-named  defendants,  sav- 
ing and  reserving  to  themselves  the  bene- 
fit of  the  many  errors,  discrepancies,  deficien- 
cies, etc.,  in  the  plalntllTs  bill  and  amended 
bill,  by  demurrer  or  otherwise,  for  answer 
{  thereto,  or  so  much  thereof  as  they  are  ad- 
vised It  Is  material  for  them  to  answer,  an- 
swering, say  that  it  is  true  that  the  defend- 
ant Andrew  J.  Hill  did  on  the  25th  day  of 
August,  1882  (not  on  the  26th,  as  charged  In 
the  plaintifTs  bill),  convey  to  the  defendant 
Nancy  Hill,  his  wife,  and  on  the  same  day 
acknowledged  the  same,  and  delivered  to  tbe 
defendant  Nancy  Hill  the  said  deed,  together 
with  the  possession  of  the  100  acres  of  land 
and  premises  therein  conveyed,  which  has 
been  used  and  controlled  by  the  said  Nancy 
at  aU  times  since  to  the  present,  and  wblcb 
deed  was  In  fact  made  without  any  money 
consideration,  but  wholly  for  the  love  and 
affection  of  the  said  Andrew  J.  EUU  to  the 
defendant  Nancy  Hill,  and  with  no  Intent 
whatever  to  hlnd^,  delay,  or  defraud  the 
plaintiff  or  any  one  else  whatever;  and  these 
defendants  most  positively  deny  the  charge 
in  the  plaintiff's  bill  alleging  fraud  in  any 
manner  in  said  conveyance,  and  demand  strict 
proof  thereof  to  sustain  any  sudii  charges. 
And  these  defendants  further  say  that  the 
execution,  acknowledgment,  and  delivery  of 
the  said  conveyance  from  the  said  Andrew  J. 
Hill  to  the  said  Nancy  Hill  was  more  than 
eleven  years  prior  to  the  Institution  of  this 
suit,  as  well  as  the  possession  and  control  of 
the  100-acre  tract  of  land  aforesaid,  subject 
to  the  reservations  therein  set  forth  to  Ward 
and  Allen,  etc.  These  defendants  farther  an- 
swer and  say  that  the  purchase  of  the  land 
conveyed  to  the  defendant  A.  J:  Hill  by  the 
Scraggses,  of  date  10th  June,  1S81,  was  made 
by  the  defendant  A.  J,  Hill  from  James  H. 
Gray  in  March,  1S77,  by  virtue  of  the  contract 
of  agreement  first  maAe  between  the  plain- 
tiff, Scraggs,  and  James  H.  Gray,  dated  15tb 
September,  1ST6,  and  which  la  the  only  con- 
tract this  defendant  ever  had  any  knowledge 
of  between  said  Scraggs  and  Gray;  and  these 
respondents  deny  any  subsequent  contract  by 
said  Scraggs  and  Gray  In  relation  to  the  said 
land  In  controversy,  and  fully  paid  for  In  the 
exchange  of  the  land  known  as  the  'A.  J.  HIU 
Farm  on  the  River'  in  the  plaintifTs  blU,  and 
that  the  said  Gray  and  plaintiff  derived  tbe 
fuU  benefit  of  their  said  river  farm  In  a  sub- 
sequent trade  with  Sylvester  Chambers,  the 
purchase  of  the  300-acre  residue,  and  accept- 
ed as  fuU  and  valid  consideration  for  the 
100-acre  tract  sold  to  defendant  A.  J.  HIU. 
and  by  fraud  and  connivance  by  and  betweeo 
tb»  said  Sflveater  Ohamben  and  plaliutliE; 
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Scrasgs,  the  said  Cbambers  obtained  his  con- 
veyance fresb  from  the  plaintiff.  Scraggs, 
and  nearly  one  year  thereafter  undertook  to 
withhold  from  the  defendant  A.  J.  Hill  his 
legal  title,  and  connived  together,  the  plain- 
tiff, Scraggs,  and  said  Sylvester  Chambers, 
and  made  false  representations  about  snbse- 
qnent  contracts  which  were,  as  plaintiff  rep- 
resents In  his  bill,  Id  existence;  and  respond- 
ents demand  proof  of  the  existence  of  any 
such  subsequent  ccmtract  In  relation  to  tim- 
ber on  the  400-acre  tract  And  these  defend- 
ants most  posftlvely  deny  that  the  defendant 
Andrew  3.  Hill  was  either  Insolvoit,  or  In- 
debted to  the  plaintiff  or  any  one  else,  at  the 
time  of  the  execution  of  the  deed  <xt  20Ui  of 
Augnst,  1882,  from  the  defendant  undrew  3. 
Hill  to  the  defendant  Nancy  Hill,  and,  haf- 
ing  fully  answered,  pray  hence  to  be  dis- 
charged with  their  costs.  Andrew  J.  HID, 
Nancy  Hill,  by  Counsel.  Barrett,  Atty." 

The  defendants  fartSier  filed  an  amended 
answer  pleading  the  statute  of  limitations. 
This,  however,  was  unnecessary,  as  this  court 
has  determined  that  the  statute  of  limitations 
can  be  taken  advaotage  of  by  demurrer. 
Thompson  t.  Iron  Co.,  4i  W.  Va.  574.  23  8. 
B.  7%.  No  depositions  were  taken  In  the 
case,  but  it  was  submitted  on  bill  and  ex- 
hibits, demurrer,  answers,  and  general  repli- 
cation, and  a  decree  was  entered  for  plain- 
tiff In  accordance  with  his  prayer.  The  de- 
fendants appeal,  and  insist  that  the  decree 
Is  erroneous,  and  not  justlfled  by  the  plead- 
ings. 

It  la  admitted  that  the  conveyance  from 
Andrew  J.  Hill  to  his  wife  made  the  26th 
day  of  August,  1882,  was  voluntary,  and.  If 
It  had  been  attacked  within  the  five-year  limit 
fixed  by  the  statute,  might  have  been  held 
Told  as  to  the  plalntltTs  debt,  if  shown  to  be 
an  existing  obligation  at  the  time  of  the  con- 
veyance. The  question,  therefore,  of  the  legal 
presumption  of  fraud  on  account  of  the  volun- 
tary character  of  the  conveyance  and  the  pre- 
exlstence  of  the  debt.  Is  by  the  statute  en- 
tlr^y  eliminated  from  the  case,  leaving  the 
only  point  for  consideration  the  alleged  actual 
fraudulent  intent  of  the  grantor,  participat- 
ed in  by  the  grantee.  The  burden  of  estab- 
lishing such  fraud  Is  on  the  plaintiff,  though 
it  may  be  Inferred  from  fEe  facts  and  drcnm- 
stances,  If  sufficient  to  Justify  such  inference. 
Reynolds'  Adm'rs  v.  Oawthrop's  Heirs,  87 
W.  Va.  3,  16  B.  B.  864. 

The  facts  and  drcamstances,  as  gathered 
from  the  pleadings,  and  exhibits,  are  as  fol- 
lows: On  the  25th  day  of  August,  1882,  An- 
drew 3.  Hill  conveyed  the  land  In  contro- 
versy to  his  wife,  Nancy  Hill,  for  the  nom- 
inal consideration  of  $300;  the  real  consid- 
eration being  merely  love  and  affection,  and 
the  conveyance  purely  a  gift.  It  was  duly 
admitted  to  record  on  the  26th  of  August, 
1882,  from  which  time  the  plaintiff  had  no- 
tice thereof.  And  the  parties  have  since 
been  In  possession  of  such  property,  as  the 
property  of  the  wife.   At  and  prior  to  the 


time  of  the  execution  of  this  conveyance 
there  was  in  existence  between  tbe  plaintiff 
and  the  defendant  A.  J.  Hill  and  one  Sylves- 
ter Chambers  the  following  unsettled  con- 
tract: "Article  of  agreement  made  and  en- 
tered Into  this  tbe  tenth  day  of  June,  18S1, 
between  Samuel  Scraggs,  of  tbe  first  part, 
j  and  Sylvester  Chambers  and  A.  J.  Hill,  of 
I  the  second  part,  all  of  the  county  of  Boone 
and  state  of  West  Va.,  wltnesseth:  That  the 
said  seeoDd  party  agrees  to  stand  responsi- 
ble to  the  party  of  the  first  part  for  the  re- 
maining part  which  is  against  the  land  for 
nonpayment,  which  now  under  a  certain  con- 
tract between  J.  H.  Gray  and  McNeely,  on 
the  Scraggs  land,  on  Camp  creek,  all  the 
poplar  timber,  also  the  poplar  timber  on  A. 

J.  Hill  farm  on  the  river,  it  now  agreed 

that  the  on  both  places  la  to  satisfy 

tbe  remaining  payments  now  against  it.  is 

In  contract  for  the  ,  and  if  it  should  fall 

to  satisfy  ,  the  said  Chambers  is  to  pay 

twenty-flve  dollars,  and  A.  J.  HIU  the  re- 
mainder ot  the  unsettled  part,  which  Is  now 
against  the  land  up  to  this  date,  June  10th, 
1881.  Witness  our  hands  and  seals.  Sylves- 
ter Chambers.  [Seal.]  A.  J.  HIU.  [Seal.] 
A.  3.  DoUn."  On  this  contract  plaintiff 
brought  an  action  of  covenant  In  June,  1886, 
almost  four  years  after  the  alleged  fraud- 
ulent transaction  and  his  constructive  notice 
thereof,  and  after  a  legal  controversy  ex- 
tending until  the  16th  day  of  ApMl,  1804.  ob- 
tained a  Judgment  thereto  for  %G00.  Now, 
from  these  facts  alone,  which  are  hardly  suf- 
ficient to  justify  the  setting  aside  of  a  yolnn- 
tary  conveyance  In  a  suit  brought  in  time,' 
after  the  lapse  of  11  years  the  court  is  asked 
to  Infer  fraud.  The  only  evidence  of  any 
existing  debt  whatever  Is  the  uncertain  writ- 
ing above  set  forth.  Tbe  writing,  on  its 
face,  shows  only  a  problematical  and  condi- 
tional future  Indebtedness,  contingent  <m  the 
failure  of  another  source  of  liquidation.  The 
fact  that  a  Judgment  was  obtained  on  such 
writing  almost  13  years  thereafter  for  $600 
'cannot  be  taken  as  proof  of  the  existence 
of  an  indebtedness  11  years  before,  as 
against  a  grantee  In  no  wise  connected  with 
or  bound  by  the  suit  For  such  Judgment 
might  be  obtained  by  connivance,  by  failure 
to  defend,  by  loes  or  suppression  of  testi- 
mony, or  by  other  adventitious  circumstan- 
ces arising  during  the  Intervening  period 
from  the  inception  of  the  alleged  indebted- 
ness to  the  date  of  the  Judgment.  And  it 
has  been  well  settled  tliat  a  grantee  in  a 
deed  cannot  be  affected  by  the  admission  or 
conduct  of  the  grantor  after  the  conveyaBce, 
See,  also,  Trapnell  v.  Conklyn,  37  W.  Va. 
242,  16  8.  E.  670.  Other  than  the  Judgment, 
what  sufficient  proof  Is  there  that  the  gran- 
tor was  Indebted  to  any  extent,  or  to  any 
person,  at  the  time  of  the  conveyance? 
Without  such  proof,  even  a  voluntary  con- 
veyance would  not  be  set  aside  within  five 
years  after  tbe  making  thereof.  In  the  face 
of  the  denial  of  the  existence  of  any  Ind^;^ 
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edOQSS.  McCue  t.  McCne,  41  W.  Va.  ISl, 
23  S.  B.  689.  But,  In  addition  to  this,  there 
Is  no  allegation  or  proof  that  the  grantor 
was  Insolvent  or  embarrassed  at  the  time  of 
the  conveyance.  The  Insolvency,  to  affect 
the  bona  fides  of  the  conveyance,  must  be 
coeoJstent  therewith,  and  not  11  years  after- 
wards,—a  period  suflSclently  long  to  pennit 
the  dissipation  of  a  considerable  fortune.  A 
husband  not  Indebted  at  the  time  has  the 
right  to  make  a  gift  of  property  to  his  wife. 
Rose  V.  Brown,  11  W.  Va.  122;  Humphrey 
V.  Spencer,  36  W.  Va.  11,  14  S.  B.  410.  Nor 
is  there  any  pretense  that  the  grantee  par- 
ticipated in  the  alleged  fraud,  but  this  Is  a 
clear  case  in  which  the  creditor,  having  lost 
his  right  to  attack  a  voluntary  conveyance, 
attempts  to  excuse  his  negligence  by  assert- 
ing actual  fraud,  and  thns  escape  the  bar  of 
the  statute;  hla  position  apparently  being 
that  becnQse  he  was  lulled  Into  the  belief 
that  the  conveyance  was  fraudulent  by  rea- 
son of  ¥300  nominal  in>nBideratIon  mentioned 
therein,  he  should  be  relieved  from  the  effect 
of  his  laches.  Whether  the  conveyance  was 
fraudulent  in  fact  or  law,  or  both,  he  was 
given  the  right  to  bring  his  suit  forthwith; 
and  the  mere  fact  that  he  believed  the  con- 
veyance fraudulent  does  not  excuse  him 
from  the  bar  of  the  statute,  but  should  re- 
quire of  him  much  stnmger  proot  of  actual 
fraud  than  otherwise.  Is  it  not  probable 
that  the  true  reason  for  his  delay  Is  to  be 
found  In  a  lack  of  faith  on  his  part  In  the 
Integrity  of  his  demand,  and  that  he  waited 
until  it  could  be  reduced  to  a  legal  form  be- 
fore attacking  the  conveyance,  and  thus  es- 
cape the  necessity  of  establishing  it  to  the 
satisfaction  of  a  court  of  equity,  as  against 
an  Innocent  third  party?  This  case  Is  fully 
covered  by  McGue  v.  HcCue  above  cited. 
And,  as  said  in  that  case,  it  would  be  the 
better  to  have  the  statute  extended  to  all 
cases  of  fraud,  rather  than  to  have  it  frit- 
tered away  by  a  too  narrow  and  nugatory 
coostmctlon.  At  least,  creditors  seeking  to 
avoid  the  bar  of  the  statute  by  pleading  ac* 
tual  fraud  should  be  required  to  render  some 
good  reason  for  not  having  instituted  suit 
within  five  years  after  the  right  to  bring 
the  same  accrued.  The  most  that  this  court 
can  do,  however.  Is  to  require  satisfactory 
proof  of  fraudulent  intent,  participated  in  by 
the  parties  thereto,  and  not  grant  a  decree 
In  cases  of  grave  doubt  on  mere  suspicious 
Inference. 

The  plaintiff  further  insists  that,  the  debt 
being  for  the  purchase  money  unpaid,  be 
has  an  implied  lien,  as  against  bis  Immediate 
grantor  or  his  voluntary  vendee.  He  refers 
to  some  Tery  venerable  authority  In  support 
of  this  pretension.  Such  was  the  former 
doctrine  as  to  all  sales,  but  it  has  been  en- 
tirely abrogated  by  section  1,  c.  75,  of  the 
Code,  where  a  conveyance  of  land  Is  made 
by  deed  without  reservation  of  lieu.  Poe 
T.  Paxton.  as  W.  Va.  610.  The  pleadings 
ud  proofs  In  tbia  case  did  not  jnatlfj  tbe 


decree  of  tfa*  drcult  court  It  will  tberefwe 
be  reversed,  and  the  bill  dismissed. 

BBANNON,  J.  It  seems  to  me  that  the 
demand  of  plaintiff  constitutes  him  a  cred- 
itor, under  the  chapter  on  "Fraudulent  Con- 
veyances." Section  9,  c.  74,  Code  1801,  Bays 
any  one  is  a  creditor  under  that  chapter  who. 
but  for  the  Instrument,  could  subject  tbe 
land  to  a  debt.  A  contingent  UablUty  is 
enough.  Hutchison  v.  Kelly,  1  Bob.  (Va.) 
138;  Wolf  V.  McGugin,  37  W.  Va.  804,  16 
S.  B.  797;  Bump,  Fraud.  Conv.  603.  De- 
mand on  tort  is  enougli.  Qreer  v.  Wright. 
6  Grat.  154.  The  judgment  was  concInsiTe 
on  Mrs.  Hill  as  to  existence,  validity,  and 
amount  of  debt.  Benslmer  v.  Fell,  36  W. 
Va.  15,  12  S.  E.  1078,  point  6.  But  I  do  not 
think  the  charge  of  fraud  la  aBtabUsbed  In 
fall. 

(«  W.  Va.  40E) 
MOBRISON  v.  WAOOT  et  aL 

(Snpreme  CJourt  of  Appeals  of  West  Vhctala. 

April  21,  1897.) 

VannoR  AKD  PnacHABSB— Option  — RxsoiSBXOH— 
Markitablb  TrrLB— Futibs. 

1.  Where  a  person  holding  a  Umitad  optional 
contract  for  the  sale  of  a  tract  of  land  u  -pre- 
vented from  making  sale  thereof  br  reaaon  of 
a  cloud  on  the  title,  or  a  de&dencr  In  qnantfty, 
not  known  or  taken  into  oonsideratloa  at  the 
time  of  tbe  execution  thereof,  such  petani  la  «^ 
titled  to  a  resdssion  of  inch  contract. 

2.  A  marketable  title  is  one  that  la  free  from 
reascmable  objection  to  a  reasonable  purchaaer. 

3.  If  there  is  an  adverse  claim  to  a  tract  of 
land,  or  a  considerable  part  thereof,  evidenced 
by  recorded  title  papers,  with  possession  there- 
onder  in  dispnte  or  doubtful,  such  adv^ae  daim 
is  sufficient  to  thrsw  a  cloud  on  the  title,  and 
render  the  same  unmarketable  ontil  audi  title 
papers  are  canceled. 

4.  A  person  holding  such  adverse  title  is  not  a 
necessary  party  to  a  suit  Instituted  to  cancel 
a  lapsed  optional  contract  for  the  sale  of  sac^ 
land  for  the  purpose  of  preventing  the  recovery 
of  the  consideration  on  the  grounds  of  the  fail- 
ure thereof,  as  it  Is  not  necessary  to.  nor  can 
the  disputed  question  of  Uije  be  settled  In,  sndi 
suit,  as  the  plaintift  is  no  longer  interested  there- 
in, except  in  so  far  as  it  rendered  the  title  bar- 
gained for  by  him  unmarketable. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Braxton  county. 

Bill  by  3.  W.  Morrison  against  Henry  W^- 
gy  and  another.  From  a  decree  for  ^aln- 
tlff,  defendants  appeaL  Afflimed. 

Linn  &  Byrne,  for  appellanta.   Dnlln  ft 

Hall,  for  appellee. 

DENT,  J.  Henry  Wa^y  and  F.  J.  Baxter 
appeal  from  a  decree  of  the  circuit  court  of 
Braxton  county  In  a  chancery  cause  therein 
pending  wherein  they  were  defendants  and 
J.  W.  Morrison  was  plalntltT.  The  plaintiff, 
in  his  bill,  alleged:  "That  on  tbe  8th  day  of 
February,  1888.  he  entered  Into  a  contract 
with  defendant  Henry  Waggy,  by  which  he 
conditionally  purchased  a  one  undivided 
mole^  of  900  atrea  of  land  altnated  In  the 
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county  of  Clay,  on  tbe  north  side  of  and  ad- 
jacent to  Elk  rlTer,  and  known  as  the  'Jack 
Bend  Land,'  and  the  defendant  agreed  to 
convey  the  same  to  him  by  deed  of  general 
warranty.  Said  contract  Is  In  the  words  and 
flares  following,  to  wit:  This  deed,  made 
tbl8  8th  day  of  February.  1888.  between 
Henry  Waggy,  of  the  flrst  part,  and  J.  W. 
Morrison,  Jr.,  of  the  second  part,  all  of  the 
county  of  Braxton  and  state  of  West  Vir- 
ginia, wltnesseth:  That  In  consideration  of 
three  thousand  doUars,  to  be  paid  as  herein* 
after  specified,  the  party  of  the  first  part  do 
grant,  bargain,  and  sell  unto  the  party  of 
the  second  part  the  one  undivided  moiety  of 
900  acres  of  land,  situate  In  the  county  of 
Clay,  on  the  north  side  and  adjacent  to  Elk 
river,  and  known  as  the  "Jack  Bend  Land," 
the  said  land  to  be  surveyed  and  plat  made 
of  same  at  the  cost  and  expense  of  the  party 
of  the  first  part;  and  this  sale  Is  by  the 
acre  at  the  price  of  $6.66%  per  acre;  said 
survey  and  plat  to  be  made  on  or  before  the 
1st  day  of  May,  1888.  The  above  contract  is 
subject  to  the  following  conditions;  that  Is 
to  say:  The  par^  of  the  second  part  agrees, 
and  by  these  presents  binds  himself,  to  pay 
to  the  party  of  the  first  part  six  per  cent 
Interest,  to  be  paid  annually,  on  the  said  93,* 
000.00  aforesaid,  for  five  years,  and  at  the 
expiration  of  the  five  years  from  this  data, 
it  the  said  principal  aforesaid  is  not  paid, 
then.  In  that  event,  the  said  land  is  to  re- 
vert back  to  'the  party  of  the  first  part;  but 
that  the  said  party  of  the  second  part  has 
the  privilege  at  any  time  to  pay  oB  and  dis- 
cbarge the  said  principal,  thereby  giving  to 
him  an  absolute  title  to  said  land.  The  said 
party  of  the  second  part  Is  to  pay  the  taxea 
on  said  land  during  said  (^tlon,  signed  In 
daplicate.  Henry  Waggy.  J.  W.  Morrison, 
Jr.* "  That  his  object  was  to  make  a  sale 
of  the  land  for  the  coal  and  timber  thereon. 
That  It  afterwards  turned  out  that  there 
was  a  coosiderable  deficiency  In  said  land, 
and  tbat  an  additional  200  acres  thereof  had 
been  patented  to  G.  0.  Campbell,  and  was 
now  owned  by  and  In  the  possession  of  Olai- 
bome  Pierson;  which  facts  produced  such  a 
cloud  on  the  title  that  he  was  unable  to  make 
a  sale  thereof  during  the  life  of  his  con* 
tract  "That  be  noUfied  said  Waggy  of  said 
Plerson's  claim  to  said  land,  and  told  him 
tbat  it  he  would  free  the  land  of  said  claim 
he  would  pay  him  tbe  money  stipulated  for 
In  said  contract;  but  Waggy  failed  to  do 
so."  but  after  tbe  expiration  of  the  contxact, 
instituted  an  action  of  assumpsit  to  recover 
the  annual  payments  of  interest  and  the  tax- 
es during  the  five  years  the  contract  was  to 
run.  And  be  prays  that  the  suit  at  law  be 
enjoined,  and  the  contract  be  canceled. 
Waggy  demurred  to  the  bill,  and  required 
tbat  Olalbome  Pierson  and  Felix  J.  Baxter 
be  made  parties,  which  was  accordingly 
done.  Waggy  answered,  admitting  that 
there  was  only  834  acres  In  the  two  tracts 
of  loud  a  moiety  of  which  he  sold  to  the 


plaintiff,  but  he  insisted  that  the  Flerscn 
claim  only  covered  127  acres  thereof,  and  de- 
nied that  Pierson  had  adverse  possession 
thereof,  or  that  his  title  was  a  cloud  on  the 
land  In  controversy.  And  he  "further  says 
that  plaintiff  never  made  any  objection  to 
the  title  of  respondent  to  the  Jack  Bend  land, 
or  notified  him  of  Plerson's  claim  to  any 
part  thereof,  until  the  very  day  or  the  day 
after  said  contract  between  plaintiff  and  re- 
spondent expired,  when,  of  course,  it  was 
too  late  for  respondent  to  take  any  steps  to 
satisfy  plaintiff  of  the  fallacy  of  Plerson's 
claim,  if  any  he  asserted  thereto."  He  also 
denies  tJiat  plaintiff  was  prevented  from 
making  a  sale  thereof  by  reason  of  any 
cloud  thereon,  or  that  he  was  to  make  him 
a  general  warranty  deed  for  the  land,  but  In- 
sists that  he  was  to  convey  him  such  title  as 
he  had  without  warranty.  Pierson  also  filed 
his  answer,  setting  up  his  title  to  200  acres 
of  the  land,  and  claiming  the  same  to  be  in- 
defeasible. Many  depositions  were  taken  in 
the  case,  and  the  court,  on  hearing,  canceled 
the  contract,  and  perpetuated  the  injunction. 
The  appellants  Insist  that  the  court  erred  In 
not  deciding  the  Plenion  title  invalid,  and  la 
not  dissolving  the  Injunction. 

It  is  proper  to  flCBt  say  tbat  both  PIwboq 
and  Baxter  were  improperly  made  parties 
to  the  suit,  as  they  were  In  no  wise  intorestad 
in  the  litigation,  as  It  made  no  difference  to 
tbssa  wheth«  die  court  canceled  the  con- 
tract, or  dismissed  the  bill  for  want  of  equl^. 
This  was  not  a  suit  for  specific  performance, 
but  to  cancel  a  contract  which  was  functus 
officio  for  failure  of  consIderatiMi  to  prevent 
It  being  used  unconscIonaUy  in  &  court  of 
law  to  tbe  peril  of  the  rights  of  an  innocent 
party  thereto.  21  Am.  &  Eng.  Enc.  Law,  48. 
Such  Jurisdiction  reposes  In  a  court  of  equity, 
although  defense  might  be  made  at  law. 
Code,  c.  126.  {  6;  Knott  v.  Seamands.  26  W. 
Va.  99;  Bias  v.  Tickers,  27  W.  Ya.  456.  The 
mere  fact  that  tbe  court  makes  unnecessary 
parties  to  tbe  suit  does  not  authorize  a  de- 
cree betweai  the  defendants  In  which  the 
plaintiff  is  in  no  wise  Interested.  If  this 
was  a  suit  on  this  same  contract  for  specific 
performance,  a  different  rule  might  prevail; 
but,  the  contract  being  dead,  the  plaintiff 
could  neither  ask  nor  be  required  to  take  the 
land  the  title  to  which  is  in  controversy.  Nor 
could  the  court  try  an  ejectment  suit  between 
the  defendants.  The  demurrer  to  tbe  amend- 
ed hUl  by  Pierson  should  have  been  sustain- 
ed. The  evidence  of  Waggy  shows  that  In 
the  month  of  February,  1893.— some  time  be- 
fore the  contract  expired,— both  by  letter  and 
Interview,  the  plaintiff  Informed  him  that  If 
he  would  clear  up  the  title  he  would  pay  hbn 
the  stipulated  price  for  the  land;  thus  posi- 
tively contradicting  the  allegation  of  his  an- 
swer to  the  contrary.  It  also  appears  from 
the  evidence  that.  If  there  had  been  900  acres 
4tf  the  land,  and  the  title  had  been  unclouded, 
the  plaintiff  was  in  a  fair  way  to  and  might 
have  accompliehed  a  «^,tiz33^«a^5>(5P^te 
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C.  Plerson  and  the  deeds  to  Plerson  wm 
iDtended  to  cover  200  acreB  of  this  same 
Shamblln  land,  and  to  that  extent  created  a 
clond  on  the  title  thramf,  and  moat  necessa- 
rily, appearing  on  the  records,  Interfere  with 
a  fair  sale.  The  qnestlm  of  possession  la, 
indeed,  left  In  grave  doul>t,  but  this  Tery  fact 
Is  sufficient  to  prevent  a  sale,  as  few  persons 
care  to  purchase  a  lawsuit  unless  at  at  least 
a  reasonable  discount  or  sacrlflee.  To  In- 
crease this  doubt,  there  Is  evidence  tending 
to  show  that  the  original  claimant,  Shamblln, 
abandoned  all  his  rights  in  the  200  acres  cov- 
ered by  the  Junior  patent,  and  acquired  un- 
der such  patent,  and  admitted  the  possession 
of  the  patentee  thereunder.  The  circuit 
court  did  right,  therefore,  not  to  attempt  to 
decide  tbe  question  of  title  between  the  de- 
fendants, it  t<x  no  other  reason  because  tbe 
defendants  Waggy  and  Baxter  failed  to  show 
sudi  actual  possession  as  would  authorize  a 
court  ot  equity  to  annul  tiie^  title  papers  of 
Plerson  as  clouds  upon  their  title.  Christian 
V.  Vance,  41  W.  Va.  754,  24  S.  K.  696. 

There  is  still  a  further  reason  why  this 
contract  should  be  canceled.  OontractB,  to  be 
binding,  must  be  mutual.  If  there  Is  a  se- 
rious difference  or  misunderstanding  owing 
to  the  atietmse  or  equivocal  wording  of  the 
contract,  evidently  showing  that  the  minds  of 
the  parties  thereto  never  met,  then  there 
never  has  been  a  contract,  and  equl^  will  r^ 
lieve  the  Innocent  party  from  a  writing  by 
wblch  he  has  been  deceived. 

The  plalnticr  insists  that  he  was  entitled  to 
a  deed  for  the  land,  with  covenants  of  gen- 
eral warranty,  and  he  Introduces  evidence  to 
show  that  the  words  "absolute  title"  used  In 
the  contract  were  so  understood  by  the  par- 
ties at  the  time  of  the  maTring  thereof;  while 
the  defendant  Waggy  Insists  that  he  was  to 
ctmvey  such  title  as  he  had  without  any  cov- 
enants of  warranty.  If  the  defendant's  con- 
tention be  true,  and  the  plaintiff  was  deceived 
thereby,  the  wbole  contract  evinces  a  deep- 
laid  scheme  on  tbe  patt  of  the  defMidant  to 
obtain  a  large  sum  of  money  without  consid- 
eratloo;  for  he  bargains  to  him  a  tract  of  450 
acres  of  land  for  the  full  and  adequate  con- 
sideration of  $3,000,  granting  the  title  to  be 
indefeasible,  and,  If  he  decided  not  to  take 
the  land,  to  pay  at  the  end  at  five  years  In- 
terest and  taxes,  aggregating,  according  to 
defendant's  claim,  about  $1,500,— half  of  the 
speculative  value  of  the  land,~for  the  mere 
privilege  of  representing  an  unsalable  title. 
The  object  of  the  plaintiff  was  to  sell,  and  not 
to  purchase,  himself;  and,  if  he  was  de- 
ceived into  accepting  something  that  was  nn- 
martEetable,  equity  will  relieve  him  as  against 
the  attempted  perpetration  of  fraud.  De- 
fendant, by  denying  a  sale  with  warranty, 
stands  self -convicted.  The  sale  was  evident- 
ly by  the  acre,  and  yet  on  assurance  that 
there  were  460  acres,  for  tbe  total  sum 
agreed  upon  was  $3,000,  on  which  plaintiff 
was  to  pay  interest,  which  was  the  full  con- 


sideration for  that  number  of  acres  at  the 
price  agreed  upon.  Yet  the  defendant  admits 
a  considerable  deflciency  without  regard  to 
the  Plerson  claim;  a  deficiency  so  large  that 
It  could  not  have  been  taken  into  consider- 
atltm  In  fixing  the  sum  of  $3,000.  Pratt  v. 
Bowman,  37  W.  Va.  715,  17  S.  H.  210;  An- 
derson V.  Snyder,  21  W.  Va.  632;  OriMlp  v. 
Gain,  19  W.  Va.  441.  In  case  of  a  deficient^ 
of  this  charactM',  the  purchaser  has  the  right 
to  ask  for  a  rescission  of  the  contract. 

The  cases  referred  to  by  appellants*  coun- 
sel, including  Bowman  v.  Duling,  39  W.  Va. 
619,  20  S.  E.  567;  Heavner  v.  Morgan,  30  W. 
Va.  335,  4  S.  E.  406;  Kinports  v.  Raweon. 
29  W.  Va.  487,  2  S.  E.  85;  and  Smith  v.  Par- 
sons, S3  W.  Va.  644,  11  S.  B.  68,-^are  not  In 
point,  from  the  fact  that  In  all  these  cases 
there  was  an  actual  sale  of  land,  and  not  a 
mere  optional  contract  In  the  former  case 
the  purchaser  buys  for  himself,  while  in  the 
latter  the  optional  pnrdiaser  only  contract* 
for  the  purpose  <^  resale,  and  hence  any  de- 
fect In  title  or  quantity  which  prevente  a 
sale  destroys  the  consideration  for  the  con- 
tract unless  such  defects  were  had  In  view 
at  the  time  of  the  making  thereof.  Bader 
V.  Neal,  13  W.  Va.  373.  If  the  parties  can- 
not be  placed  in  statu  quo.  It  is  the  fault  of 
the  appellant  Waggy,  by  reaBon  of  his  title 
being  defective  both  as  to  quantity  and  qual- 
ity; andv  while  he  apparently  loses  the  rent 
of  this  wild  land,  and  Is  compelled  to  pay  the 
taxes  therecm,  plaintiff  loses  ])18  time  and 
labor  in  attempting  to  make  sale  of  an  un- 
marketable subject,  and  his  proBpectlTe  prof- 
its had  such  sale  been  ccmsummated.  It  is 
true,  he  became  aware  of  the  dood  on  the 
title,  and  still  continued  to  try  to  make  a 
sale;  but  when  he  found  he  could  proceed  no 
further  he  notified  the  appellant  Waggy  of 
the  fact,  and  of  his  readiness  to  pay  the  price 
a^eed,  provided  the  title  was  made  good. 
The  appellant,  however,  made  no  offer  to  do 
80  either  by  way  of  warranty,  retention  of 
purchase  money,  or  indemnity,  but  permit- 
ted the  contract  to  lapse,  and  then  Instituted 
his  suit  at  law.  In  22  Am.  &  E^g.  Enc.  Law, 
948,  under  the  head  of  "Specific  Pwform- 
ance,"  the  law  Is  stated:  "The  vendor  must 
be  ready  and  aUe  to  convey  a  marketable 
title— which  has  been  defined  to  be  *a  title 
that  Is  free  from  reasonable  doubt'— to  all  the 
land  which  he  has  bound  himself  to  selL  He 
must  be  ready  to  convey  all  he  has  agreed  to 
convey."  Before  the  purchaser  can  success- 
fully resist  performance  on  his  part  on  the 
ground  of  defect  of  title,  there  must  be  at 
least  a  reasonaUe  doubt  of  the  vrador's  title, 
—such  as  affects  Its  value,  and  Interferes  wltii 
Its  sale  to  a  reasonable  pundiaser,  rendering 
It  unmarketable.  These  can  be  no  doubt  but 
such  was  the  case  as  to  the  Waggy  title, 
both  as  to  quantity  and  quality,  and  the  cir- 
cuit eoprt  did  not  err  In  canceling  the  con- 
tract and  perpetuatli^c  the  inJmictltHL  The 
decree  ts  affirmed. 
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(43  W.  Va.  Sa) 

TATLOB  T.  DOBB. 
(Sapreme  Oonrt  of  Appeali  of  We«t  TbglBU. 

April  17,  1887.) 

ComiTBiTIOS  OP  Pastmul 

One  partner  li  not  entitled  to  eompenaation 
tm  hk  Benricea  in  tlie  common  bosioeat,  tboub 
they  may  exceed  tboae  of  his  co-partner.  In  the 
absence  of  a  spedal  agreement. 
(Srllaboc  by  the  Court.) 

Appeal  from  drcoit-  coait,  Webster  county. 

Snlt  by  A.  L.  a'ajlor  against  C.  P.  Dorr. 
Decree  for  defendant,  and  plaintiff  appeals. 
ACQnned. 

A.  L.  Taylor  and  U  M.  Ia  FoUette,  for  ap- 
pellant M(riloban  &  McCUntlc,  for  appellee. 

BRANNON,  J.  a  P.  Dorr  and  A.  L.  Tay- 
lor formed  a  partnership  for  the  practice  of 
law,  which  continued  a  short  time.  After 
dissolution,  Taylor  sued  Dorr  for  a  settlement 
of  the  partnership  accounts,  and  the  case  was 
referred  to  a  commissioner,  and  upon  his  re- 
port a  decree  was  entered  In  faror  of  Dorr 
against  Taylor,  and  Taylor  appeals.  The 
commissioner  returned  a  report  merely  stat- 
ing that  Dorr  claimed  a  certain  accoont  and 
Taylor  a  certain  account,  and  that  the  evi- 
dence was  conflicting,  and  decided  nothing 
himself,  but  referred  all  matters  In  difference 
to  the  decision  of  the  court,  and  the  court 
then  made  an  order  saying,  "This  cause  Is 
recommitted  to  Commissioner  C.  B.  Conrad 
to  complete  his  report;"  and  then  Conrad— It 
10  said,  without  notice— did  file  a  report  find- 
ing a  balance  In  favor  of  Dorr,  which  was 
carried  Into  decree  by  a  special  Judge.  Tay- 
lor filed  nine  exceptions  to  the  report 

One  of  his  points  against  the  decree  Is  that 
the  case  was  heard  at  the  first  term  after  the 
report  was  filed.  Ordinarily,  this  Is  error, 
nndei^  the  case  of  FIndley  v.  Smith,  ^  W. 
Va.  299,  26  S.  B.  370;  but  the  reason  of  that 
detdslon  has  no  application  here,  because 
Taylor  did  file  exceptions  to  tills  report,  and 
therefore  bad  the  b^eflt  of  the  delay  which 
the  statute  gives.  The  wfiole  object  ot  the 
statute  was  accomplished  In  bis  favor  by  his 
filing  exceptions.  He  did  not  at  any  subse- 
quent time  offer  any  othOT  exceptions,  or  talie 
any  other  steps  in  the  case.  If,  even,  he  could 
have  tendered  any  exceptions  at  the  next  term 
after  the  entry  ot  tbia  decree,  he  did  not  of- 
fer tbem. 

Another  exception  Is  that  tbe  order  did  not 
antborize  another  settlement  In  fact,  there 
had  been  no  settlement  by  the  commissioner. 
Taylor  says  that  the  report  was  vague  in  the 
fact  that  It  states  that  be  was  Indebted  to 
Dorr  OD  settlement  of  partnership  accounts 
yataSt  and  then  goes  on  and  brings  Taylor 
ont  In  debt  ¥ftl.30.  Now,  the  commissioner 
distinctly  states  that  that  $21.38  Is  a  balance 
Bbown  In  favor  of  Dorr  by  Exhibits  1  and  2, 
and  It  enters  only  as  one  of  the  tabulated 
Itans  fnnn  which  the  balance  of  f91.36  Is 
taken.  Other  distinct  items  are  combined 


with  it,  and  they  together  moke  up  the  bal- 
ance decreed.  Taylor  excepts,  because  the 
evidence  before  the  commissioner  is  clearly  In 
favor  of  the  plaintiff,  entitling  him  to  recover 
9878.76.  Tnmli^  to  the  Taylor  account,  filed 
witli  his  deposition,  he  says  that  Dorr  is  in- 
debted to  him  In  certain  amounts,  specifying 
them,  amounting  to  $311.7S.  One  of  the  Items 
therein  is  ^250  for  work  In  the  partnership 
over  and  above  his  equal  share  of  the  part- 
nership business.  I  know  no  law  which,  in 
the  absence  of  special  agreement,  measures 
the  labor  of  one  partner  by  that  of  the  other, 
and  allows  one  for  any  balance  of  work  done 
by  blm  over  that  done  by  the  other.  The  law 
is  well  settled  that  one  partner  is  not  entitled 
to  claim  compensation  for  his  services  in  busi- 
ness without  a  special  contract  for  compen- 
satlon,  though  one  partner  attends  almost  ex- 
clusively to  the  business.  If  there  is  no 
agreement  for  compensation  to  him,  he  Is  not 
entitled  to  compensation  therefor.  Forrer  v. 
Forrra^B  Ex'rs,  29  Orat  131;  Patton  v.  Cal- 
houn's Ex'rs,  4  Grat.  188,  denies  even  a  sur- 
viving partner  compensation  for  settling  up 
tlie  partnership  bnsineas.  The  article  of 
partnership  provided  for  a  half  fee  In  new 
cases  to  each  one,  and  gave  Taylor  on  old 
cases  one-fourth  the  fees.  This  claim  would 
be  repugnant  to  that  agreement  in  writing. 
But  Taylor  says  that  after  it  was  execated 
they  made  a  qiecial  agreement  that  Dorr  was 
to  pay  Taylor  a  reasonable  compensation  for 
bis  services  In  suits  In  which  Dorr  was  a 
party.  Dorr  swears  that  no  such  agreement 
was  made.  It  seems  improbable  from  the 
fact  that  that  agreem«it  shows  the  parties 
contemplated  such  cases  when  tbey  formed 
the  partnership,  for  it  expressly  says  that 
Taylor  should  attend  free  of  charge  to  all 
cases  In  which  Dorr  was  a  party,  and  Dorr 
should  likewise  attend  to  all  cases  In  which 
Taylor  was  a  party.  The  evidence  of  the  two 
conflict  on  this  matter.  Olie  commissioner  in 
the  circuit  court  found  with  Dorr  on  It 
Every  presumption  Is  made  in  favor  of  the 
correctness  of  the  decision  of  the  commission- 
er. If  the  evidence  Is  conflicting,  the  lower 
court  rarely  Interferes  with  his  finding  on 
the  facts.  Much  more  so  Is  this  the  rule  In 
the  appellate  court,  when  that  finding  has 
been  approved  by  the  circuit  court.  Hart- 
man  V.  Evans,  36  W.  "Va.  670,  18  S.  B.  810; 
Beger  v.  O'Neal,  33  W.  Va.  159,  10  S.  B.  376. 
Another  charge  In  Taylor's  account  is  for  half 
of  a  $60  item  for  taking  care  of  the  law  of- 
fice,  sweeping  and  cleaning  the  same,  and 
malElng  fire  therein.  There  can  be  no  such 
charge  as  this.  Fartnera  do  not  charge  each 
other  with  such  Items.  Of  course,  money 
actually  outlaid  In  keeping  the  law  offices  In 
order  would  be  a  different  thing  under  agree- 
ment or  usage  of  the  partners,  but  there  are 
no  circumstances  shown  In  this  case  to  Justi- 
fy that  charge.  The  cleaning  and  warming 
of  the  office  was  for  the  beneflt  of  one  partner 
as  well  as  the  other.  The  office  belonged  to 
Dorr;  the  library  bdonged  to  V<axt  TayloE 
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had  the  nae  of  both,  and  no  charges  were 
made  by  Dorr  ttaertfor,  and  sorely  they 
would  offset  tUs  claim  .  for  deanlng  and 
warming  the  ofOoe;  and  Dorr  swears  that  he 
attended  to  that  largely  himself,  and  the  com- 
missioner has  found  against  that  Item.  Tay- 
lor charges  half  of  the  salary  piUd  to  a  type- 
writer, ^50,  and  the  commissioner  allowed 
half  of  940  for  this  charge,  so  there  is  here  a 
discount  of  only  ¥5;  and  the  commlsBloner 
has  allowed  Taylor  half  of  the  charge  made 
against  the  firm  for  coal,  so  that  all  that  was 
tenable  of  the  account  filed  by  Taylor  with 
his  d^KMdtion  was  allowed.  Charges  against 
Taylor  are  made  by  the  commissioner  for 
rarlons  fees  collected,  of  small  amount;  one> 
the  fee  of  Chapman  of  f40,  half  charged  to 
Taylor.  Taylor  admitted  that  he  collected  it. 
And  also  a  Hurlow  fee  of  910,  and  also  some 
of  the  Isenhart  commission,  and  the  other 
items  debited  to  him  are  si^^ported  by  evi- 
dence satisfactory  to  the  commissioner  and 
circuit  court.  If  any  errors  could  be  sustained 
to  any  Items  charged  to  Taylor,  they  would 
fall  far  below  9100,  the  amount  of  Jurisdic- 
tion of  this  court.  Taylor,  after  the  dissolu- 
tion, sold  all  his  Interest  In  the  law  firm.  In- 
cluding an  fees  and  claims  due  the  firm,  and 
all  suits  and  fees  to  become  due  In  the  firm 
suits,  to  H.  a  Thurmond,  and  of  course  had 
no  longer  any  interest  in  what  yet  remained 
to  be  collected. 

The  most  serious  point  presented  by  the 
applicant  is  that  no  notice  was  given  him  ot 
the  time  and  place  of  the  completion  of  the 
report  by  the  commissioner.  When  the  com- 
missioner first  had  the  case  before  him,  both 
sides  took  evidence  and  filed  papers.  When 
It  went  back  to  him,  no  further  evidence  was 
taken,  no  papers  filed,  and  nothing  further 
done.  The  commissioner  simply,  upon  the 
materials  already  In  the  case,  under  the  no- 
tice tberetofore  given,  determined  what 
Items  he  would  allow  and  disallow  to  and 
against  the  parties.  The  first  question  that 
occun  here  Is  whether,  considering  that  this 
was  an  order  Dot  simply  recommitting  the 
case,  or  referring  any  other  matters,  but 
simply  that  the  commissioner  should,  upon 
the  materials  already  In  the  case,  complete 
his  report.  It  required  notice.  I  do  not  think 
so.  ^e  parties  had  had  their  full  day  be- 
fore the  commissioner,  and  this  simply  was 
action  by  the  commissioner  In  deciding  upcn 
the  matters  already  shown  before  hloL  In 
Gardner  v.  Field,  5  Gray,  600,  It  was  held 
that  an  assessor  to  whom  a  case  is  recom- 
mitted to  reassess  the  damages  according  to 
a  rule  laid  down  by  the  court  may  proceed 
to  assess  the  damages  without  a  rehearing, 
if  the  case  was  previously  fully  heard  be- 
fore him.  In  that  case-almost  similar  to 
this— the  assessw  had  made  a  report  in  the 
alternative  that,  if  one  theory  should  be 
adopted,  he  fixed  the  damages  at  one  sum, 
and,  if  on  a  different  basis,  a  different  sum, 
and  it  was  recommitted,  and  he  made  a  sec- 
ond r^ort,  fixing  the  damages  at  a  certain 


sum,  without  further  notice,  and  without 
evidence  «■  bearing;  and  Ohl^  Justice  Shaw 
says:  "Whether  the  assessor  should  siTe 
notice  to  the  parties,  and  bear  furth«  evi- 
dence, upon  a  recommitment,  appears  to  us 
to  depend  vjjm  no  Axed  rule,  but  upon  the 
(^rcumstancsB.  Ujpon  a  genwal  recommitment, 
and  without  qpedal  hutructlon,  prima  fade 
we  should  think  It  would  be  necessary  to  give 
notice.  To  hear  the  partiea  btfore  deciding 
a  matter  ot  controverty  seems  to  lie  at  the 
foundation  of  Justice.  But  where,  from  the 
nature  of  One  objecdons,  and  the  grounds  on 
which  a  recommitment  Is  ordered,  it  Is  mani- 
fest that  ttM  object  is  to  enable  or  require 
the  assessor  to  revise  his  own  dofaiga  In  form 
or  substance,  or  to  correct  some  orror  of  his 
own,  requiring  no  new  evidence  w  argument, 
notice  b  not  required.  Tlie  aoesaor  states 
that  he  had  a  full  repact  of  the  evidence  and 
full  minutes  of  the  argument  The  recommit- 
ment was  to  enable  him  to  make  a  positive. 
Instead  of  an  alteEnative^  assessment  upcm  the 
exercise  of  his  own  Judgment  on  the  materials 
already  before  him.  We  think  ttie  objection 
to  this  report  that  he  gave  no  notice  and  had 
no  further  hearing  is  not  well  founded."  In 
Kellogg  V.  Putnam,  11  Mich.  344,  when  there 
was  a  refereice  to  cmnpute  the  amount  on  a 
basis  fixed  by  the  Interlocutory  decree,  and 
no  Inquiry  Into  the  facts  is  to  be  had.  the  de- 
fendant Is  held  not  entitled  to  notice  of  tiie 
confonnation  of  the  report  w  of  the  hearing 
thereof.  It  does  not  appear  from  the  com- 
missioner's report  whether  Taylor  had  notice 
served  upon  him,  but  in  one  of  bis  exceptions 
he  says  tlut  he  or  his  attorney  was  not  no- 
tified that  the  settlement  was  to  be  made  up 
for  that  term  of  court,  but^  on  the  contrary, 
be  and  his  counsel  uniflerstood  that  It  would 
not  be,  from  whlcb  we  may  fali^  Infer  that 
they  knew  of  tbe  proceedings  before  the  com- 
missioner. In  McCandllsh  v.  Edloe,  3  GraL 
330,  It  was  held,  where  a  notice  bad  been  pub- 
lished by  a  commissioner,  and  one  made  com- 
plaint  that  he  had  no  personal  notice,  he  must 
show  by  his  own  affidavit  or  otherwise  that 
he  had  no  such  Information  of  the  proceedings 
of  the  commissioner  as  would  have  enabled 
him  to  attend.  In  Whiteside  v.  Pulliam.  25 
111.  286,  it  was  decided  that  under  the  Illinois 
practice  in  diancery— which  Is  very  similar  to 
ours— there  must  be  aflMavIt  to  support  an 
exception  to  a  report  denying  notice  of  the 
hearing  before  the  master,  and  showing  that 
the  attorney  also  had  no  notice.  I  am  not  to 
be  understood  as  saying  or  Intimating  that 
parties  have  not  clearly  the  right  to  hare  no^ 
tlce  of  the  time  and  place  fixed  by  commls- 
slooers  in  cliancery  for  executing  orders  of  cef- 
erraice.  Our  statute  and  the  uniform  practice 
require  this.  But  under  the  particular  circum- 
stances of  this  case.  It  being  simply  the  com- 
pletion of  the  commissioner's  report  upon  ma- 
terial already  In,  and  the  parties  harins  ap- 
peared before  the  commissioner  when  it  was 
first  before  lilm,  and  taken  their  evidence,  and 
developed  thdr  cases,  and  It  seeming^  that  the 
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parties  bad  knowledge  In  fitct  ttf  the  oominlB- 
sIoner'B  action,  we  do  not  think  that  we  ooi^t 
to  reverse  the  case  for  that  catue. 

Ttiere  was  a  petition  of  H.  O.  Thnnncmd 
filed  In  this  caMt  setting  up  his  assignment 
from  Taylor,  bat  tt  was  foreign  to  the  case, 
and  no  decree  was  entered  thereon  prejudicial 
to  Taylor,  and,  while  It  is  mentioned  in  the 
assignment  ot  encx,  It  is  not  insisted  upon  In 
argument,  and  no  prejudice  was  done  to  Tay- 
lor on  its  aeconnt  nierefore  we  afOrm  the 
decree. 


(43  W.  Va.  296) 

BUXTON  T.  SHAFFBB. 
(Supreme  Oomrt  of  Appeals  of  West  Tbgfaila. 
April  10.  18B7.V 

EZEODTOBB— OomfissioK. 
A  will  derisefl  realty  to  four  derlaees  eqnal- 
Ir,  yetting  them  wKh  legal  title,  and  girea  the 
execator  naked  power  to  Bell  for  the  interest  of 
all  concerned;  and  agreement  among  the 
deviseefl  they  oonTey  to  each  other  In  severalty 
certain  parcels  at  agreed  Talaatithi,  on  aeconnt 
of  thdr  interests.  The  executor  Is  not  entitled 
to  commiMtop  thereon. 
(Syllalras  by  the  Court) 

Appeal  from  circuit  court,  Berkeley  county. 

Suit  by  EUa  8.  Buxton  against  D.  W.  Shaf- 
fer and  others.  Decree  for  plaintiff,  and  de- 
fendant Shaffer  appeals.  Affirmed. 

Faulkner  &  Walker,  for  appelant  FUek 

tt  Westenhaver,  tor  aM>eIlee. 

BRANNON,  J.  O.  M.  Shaffer,  by  his  will, 
derlsed  two  parcels  of  realty  to  his  daught^s, 
Ella,  a  Buxton  and  Maria  B.  Shaffer,  and 
thm  devised  all  his  property,  real  and  per- 
sonal, (me-thlrd  to  hla  wife  during  life  or  wid- 
owhood, and  the  rest  equally  am<mg  four 
children,  by  the  following  language:  "One- 
third  of  my  estate  I  give  unto  my  beloved 
wife,  Ann  H.  Shaffer,  dmlnfc  her  natural 
life,  as  long  as  die  remains  my  widow;  the 
remaining  part  to  my  two  boys  D.  W.  Sliaf- 
fer  and  Oharlee  EL  Shaffer,  and  the  girls  to 
have  shares  prc^ortlonally,  cbarglog  them 
with  the  parts  set  apart  tot  them;  all  to 
share  alike  after  my  debts  are  paid.  Bly 
wife  has  the  i«1vilege  of  taking  any  one  of 
my  houses  as  part  of  her  thirds."  And  in 
the  will  Is  the  clause:  *'I  appoint  my  brother 
Joseph  Shaffer  and  my  son  D.  W.  Shaffer 
my  executors,  with  fuU  power  to  sell  any  or 
all  of  my  property  which  shall  be  to  the  in- 
terest of  all  concerned,  or  rent  or  moke  use, 
as  they  think  best  for  each  other."  These 
four  children  made  a  partltitxi  of  the  real  es- 
tate, save  a  few  parcels,  and  they  Joined  In 
deeds,  along  with  the  executor,  conveying  to 
each  one  certain  parcels  thereof  at  certeln 
vmlnatlons.  This  Is  a  suit  brought  by  Blla 
8.  Buxton,  one  of  the  four  children,  against 
D.  W.  Shaffer,  vrho  qualified  as  sole  executor, 
and  the  other  children,  far  the  purpose  <^ 
settling  the  accounts  of  such  executor  as 
ffoch.  The  case  was  referred  to  a  commls- 
•loner,  and  before  him  the  execator  claimed. 


but  was  refused,  a  commission  tm  $27,900, 
being  the  valuation  placed  on  the  real  estate 
which  the  aald  devisees,  as  above  stated,  con- 
veyed to  each  other  by  the  said  agreed  parti- 
tion; and  the  court  refused  him  this  commls- 
aloa  in  its  decree,  from  which  he  vpeals. 

The  questicm.  thai,  ia,  is  he  entitled  to  com- 
mission on  this  real  estate  which  the  devisees 
parceled  out  among  themstives  at  a  certain 
valuation?  What  estate  vested  In  the  ex- 
ecutor in.  said  real  estate?  Plainly,  none,  for 
the  operation  of  the  win  was  to  confer  iqMU 
the  children  the  legal  title  to  said  realty, 
and  the  executor  had  a  mere  naked  power 
to  sell,  not  coupled  with  any  Interest  or  title 
in  the  realty.  1  Lomax,  Ex'rs,  p.  218,  c  1; 
Dunn's  Bx'rs  v.  Kenlck,  88  W-.Va.  476,  10  S. 
E,  810.  1  do  not  see  how,  when  no  estate 
whatever  In  that  realty  vested  in  the  execu- 
tor, when  be  was  not  chargeable  with  Its 
rents,  and  had  nothing  to  do  with  tt  aave  Uie 
mere  power  of  selling,,  and  ttuit  to  be  exw- 
clsed  only  at  the  call,  as  I  think,  ta  the  chil- 
dren, he  could  be  entlUed  to  any  commls- 
slon.  Even  where  a  will  vests  in  an  execu- 
tor title  with  power  to  convert  realfy  Into 
pw8<mal^  for  distribution  at  the  proceeds 
among  devisees,  they  may  elect  to  waive  Um 
convendon  Into  personalty,  and  take  the  prop- 
er^ aa  land,  and  dlspoue  with  a  sale,  In 
whidi  case  they  take  It  as  land.  2  Lomax, 
Bx'rs,  171.  Where,  In  atieh  case,  the  dert- 
sees  utttte  In  the  conveyance  of  the  property 
as  land.  It  Is  an  electlw  to  take  It  as  land. 
An  agreement  am<»ic  all  tba  partlee  to  hold 
the  lai^  In  the  proportion  of  the  money  be- 
queathed to  them  would  be  an  election  to 
take  It  aa  land.  Where  title  is  thus  conveyed 
to  an  executor  with  power  to  sell,  bnt  there 
Is  no  absolute  injunction  upon  him  to  leO. 
and  It  Is  unnecessary  to  sell,— as  seems  to  be 
the  case  here  with  respect  to  tiie  property 
conveyed,— It  Is  unnecessary  to  execute  ttiat 
power  if  those  lnt««8ted  do  not  desire  tt, 
because  there  is  no  purpose  to  be  answered 
by  It  Carney  v.  Kaln,  40  W.  Ta.  7B8.  28  a 
B.  650.  Indeed,  where  the  whole  b«iefl clary 
Interests  of  the  land  directed  to  be  converted 
Into  money  sale  Is  In  the  children,  a  court 
of  equity  will  not  compel  the  executor  to  ex- 
ecute the  tmst  against  the  wishes  of  the 
cestnis  que  tmstait,  but  will  pmnlt  them  to 
take  the  land,  if  they  elect  to  do  so  before 
the  sale  has  been  made;  and  this  decticMi 
they  may  make  as  well  by  acts  or  declara- 
tions clearly  Indicating  It  as  by  application 
to  a  court  of  equity.  Oralg  v.  Leslie,  8 
Wheat.  663;  Harcum's  Adm'r  v.  HudnaU,  14 
Grat.  S69.  But,  In  fact,  this  law  about  ejec- 
tion only  makes  plainer  the  right  of  these  chil- 
dren under  this  will  to  this  property.  In 
fact  we  need  not  call  it  into  requisition,  be- 
cause the  will  Itself  conferred  the  title  and 
whole  right  on  these  children,  giving  no  es- 
tate whatever  to  the  executor.  The  power 
given  him  by  this  will  was  the  merest  naked 
power,  intended  to  further  the  Interests  of 
the  devisees  as  they  should  aee  jQieir  Intea- 
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ests,  or  rather  to  fnrttier  tta^r  mere  wfll,  for 
the  language  of  the  vlll  Indicates  that  Uie 
sale  waa  only  to  be  made  If  they  desired  It, 
and  de^ed  soch  sale  promotive  of  their  In- 
terests. It  was  not  to  be  made  for  the  ben- 
efit of  creditors,  or  for  any  reason  outside  the 
Interests  of  the  <AlIdren.  The  execdtw  re- 
ceived nothing  from  these  lands.  Why  give 
him  commission  T  His  merely  joining  In  the 
deeds  by  which  the  devisees  conveyed  to 
each  other  this  realty  does  not  maKe  It  what 
it  essentially  is  not,  a  sale  by  him  under  the 
will.  It  was  not  necessary  toe  him  to  Join. 
He  passed  no  title  thereby.  It  was  deemed 
prudent,  perhaps,  to  make  the  title  ai^>ear 
better  on  Its  face,  but  his  participation  there- 
in was  unsubstantial  otherwise.  A  commis- 
sion on  actual  receipts  is,  under  the  practice 
long  established  in  Vii^lnia  and  this  state, 
Hm  mode  of  compensation  to  personal  rep- 
resentatives for  their  services,  as  laid  down  In 
Kester  v.  Lyon.  40  W.  Va.  161.  20  S.  B.  933, 
Gstlll  T.  McCUntlc,  11  W.  Va.  899.  and  Hoke 
v.  Hoke,  12  W.  Va.  429.  The  cases  of  Far- 
ueyhougb  v.  Dlckerson,  2  Bob.  (Va.)  682,  and 
Hipkins  V.  Barnard,  4  Unnf.  83,  are  refored 
to  to  sustain  this  claim  for  commission. 
They  bsAA  that  where  a  personal  representa- 
tive turned  over  to  legatees  bonds  on  their 
legacies  or  shares  tiie  executor  wonld  be 
entitled  to  commission.  But  In  those  cases 
they  were  personal  assets,  vested  wholly  In 
the  representative,  and  when  he  turned  tliem 
over  they  were  received  as  money.  But  In 
Claycomb's  Legatees  v.  Claycomb's  Bx'r,  10 
Grat  689,  it  was  held  that  where  the  execu- 
tor turned  over  slaves  to  legatees  or  distrib- 
utees he  was  not  to  be  allowed  commission 
on  th^  value.  The  title  to  them  was  vested 
In  him,  but  he  was  not  to  sell  them  unless  re- 
quired by  the  demands  upon  the  estate.  He 
was  really  there  liable,  chargeable  with  them, 
and  yet  was  allowed  no  commlsdon,— a  much 
atnmger  claim  fw  commission  than  here. 
And  in  the  late  case  of  Metcalfe  v.  Oolles, 
cited  to  us  as  a  New  Jersey  case  found  tn 
IQ  AtL  804,  It  was  decided  that  where  It  Is 
not  necessary  to  sell  real  estate  to  pay  debts, 
and  the  executor  surrenders  It  In  kind  to  the 
devisees,  be  Is  not  entitled  to  commissions  on 
the  price  thereof.  I  have  not  had  access  to 
that  case,  but  it  surely  Is  expressive  of  the 
law.  There  Is  no  reason  why  this  executor 
should  charge  his  brother  and  sisters  com- 
missions on  property  with  which  he  was  not 
chargeable,  and  as  to  which  be  performed 
no  duty.  He  simply  signed  those  deeds. 
Surely,  the  line  of  decisions  heretofore,  di- 
recting us  as  to  commisrions,  would  not  war- 
rant Its  allowance  by  this  court. 

The  second  point  of  objection  against  the 
decree  Is  that  the  court  decreed  the  sale  of 
some  otlier  Items  of  real^.  There  seems  to 
be  nothing  In  this  point,  because  the  unpaid 
debts  of  the  estate  beyond  the  personal  as- 
sets, so  far  as  appears,  were  upwards  ot 
$1,800,  and  the  real  estate  remaining  undis- 
posed of  was  valued  at  $1,360,  with  a  gross 


rental  of  $180  per  annum,  out  of  which  taxes 
and  repairs  would  have  to  be  paid,  and  It 
would  take  many  years  for  the  realty  1^ 
reatal  to  discharge  the  Aebts  ot  creditors 
who  had  right  to  payment  In  a  reasonable 
time,  and  we  see  no  error  in  the  court  in 
'  making  provision  for  the  sale  of  this  part  of 
the  realty  of  the  decedent  W«  tbwaCm 
affirm  the  decree. 

(tt  w.  Vk  m) 

HOLT  T.  TATLOB  et  sL 
(Supreme  Oourt  of  Appeals  of  West  Vfatfsla. 
Bfarch  24,  1897.) 

APFBAL  —  COHHIBSIONBE  IK  CeUIOSBT  — RbVISW 

or  Rbpobt. 

1.  Where  qn^tiooB  of  fact  are  submitted  to  a 
commlsdoner  in  (^Dcery,  his  Andings  of  racfa 
CsctB  ihonld  be  sustained,  unless  the  court  ii 
satisSed  from  the  evidence  before  the  commia- 
sioner  that  such  findings  are  erroneous,  thongfa 
such  report  is  not  eutitied  to  as  much  wdght  as 
the  verdict  of  a  jury. 

2.  Where  a  master  commiBdoner  is  required  to 
state  and  report  an  account,  and  returns  his  re- 
port, to  which  exceptions  are  filed  on  the  sround 
that  the  findings  are  not  supported  hr  the  evi- 
dence, which  exceptions  are  overmleo.  and  an 
appeal  is  taken  to  this  court,  and  the  testimonj 
taken  before  the  commissioner,  toother  with  the 
documentary  evidence  upon  which  said  report 
was  based,  and  made  wet  of  the  record,  this 
court  will  look  into  said  evidence,  and.  If  satis- 
fled  It  was  insufficient  to  sustain  the  findings  of 
the  commissioner,  and  it  appeara  that  other  testi- 
mony might  have  been  adduced  before  the  com- 
missioner upon  the  questions  submitted,  will  re- 
verse the  decree  confirming  said  report  with  di- 
rections to  recommit  the  account  to  a  commb- 
sioner  in  order  that  further  testimony  may  be 
taken,  and  the  findings  therein  corrected. 

(Syllabus  by  the  Court.) 

Appeal  frtHu  circuit  court,  &»Jcton  county. 

Bill  by  H.  A.  Holt,  commissioner,  against 
J.  O.  Taylor  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Be  versed. 

W.  B.  Haymond  and  Oampbdl,  BxM.  h 
Oompbell,  for  appelant  Ifrarison  *  Ooriv, 
for  appellees. 

ENGLISH.  P.  Homer  A.  Holt  was  a^- 
pointed  a  special  conuntesloner  at  the  June 
term,  1809,  of  the  circuit  court  of  Braxton 
county,  in  the  cbancery  cause  of  F.  O. 
Boggs  et  aL  against  David  S.  John  et  aL.  to 
sell  a  tract  of  land  containing  539  acres  situ- 
ated on  Naul's  creek,  same  county.  In  pur- 
suance of  said  decree  said  special  cmnmls- 
slonra-  8<^d  said  real  estate  on  the  2d  day  of 
September,  1869,  to  one  John  O.  Taylor,  for 
the  sum  of  $1,750,  who  ^ecuted  and  deliv- 
ered to  him  his  three  bonds  bearing  date  Sep- 
tember 2. 1869.  fOT  the  sum  of  $583.33^  each, 
bearing  Interest  from  date,  and  due  In  6,  12, 
and  18  m<ffiths  thereafter,  with  George  Wil- 
liams, Allen  S.  Berry,  Bllaa  Cunningham, 
and  Francis  O.  Boggs  as  his  sureties.  Said 
sale  was  confirmed  at  the  September  term, 
1S69,  and  said  Holt  was  directed  to  with- 
draw and  collect  the  sale  bonds  as  thc^ 
should  respectively  fall  due.  Said  Taylor 
and  bis  sureties  having  f alledL  to  jms  luld 
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boudB  when  they  fell  dne,  B&id  Special  Oom- 
mlBsloner  Holt  filed  a  bill  In  equity  In  the 
circuit  court  of  Braxton  connty  against  said 
Taylor  and  sureties  to  enforce  a  collection 
ct  said  purchase  money,  with  Its  Interest  and 
costs,  and  praying  that  said  land  might  be 
sold  for  cash,  and  the  proceeds  applied  there- 
to. On  the  2d  day  of  September,  1871,  a 
decree  was  entered  in  the  said  cause  direct- 
ing the  commissioner  afwesaid  to  resell  Hie 
land  described  In  the  said  proceedings,  and 
it  appears  'tnm  his  r^ort  he  did  on  the  1st 
day  of  June,  1872,  sell  a  part  of  said  land 
(lot  No.  3,  ctmtalnlng  274  acres)  to  Isaac 
Fleming  for  the  sum  of  $2,600,— fl.OOO  In 
cash,  the  purchaser  executing  his  note  with 
Samod  ArmstrtMig  as  surety  for  the  balance 
of  the  purchase  money.  Said  notes  were 
for  $S00  each,  dated  on  the  8d  day  of  June, 
1872,  and  payaUe,  respectively,  in  one,  two, 
and  three  years  after  date,  with  interest 
from  'date.  After  said  sale  was  made,  and 
before  It  was  confirmed,  said  Special  Com- 
missioner Holt  was  elected  Judge  of  the  cir- 
cuit court  of  Braxton  county,  and,  on  ac- 
count of  his  connection  as  a  party  witii  this 
litigation,  could  not  preside  as  Judge  In  any 
of  Its  further  proceedings,  and  F.  J.  Baxter 
was  appointed  a  special  judge  to  preside 
therein,  and  on  the  same  day  a  decree  was 
entered  confirming  said  sale  to  Fleming,  and 
substituting  Marshall  T.  Frame  as  special 
commissioner  In  the  room  and  stead  of  said 
Holt,  and  empowering  and  directing  said 
Frame  to  withdraw  and  collect  the  sale 
bonds  as  they  respectively  fell  dne,  and  out 
of  the  proceeds  thereof  to  pay  first  to  said 
Holt,  special  commissioner,  $59  commission, 
next  the  cost  of  suit,  then  to  the  plaintiff  the 
money  and  interest  theretofore  decreed  him, 
and  the  residue.  If  any,  to  John  O.  Taylor, 
the  defendant  On  the  26th  day  of  August, 
1885,  on  motion  of  Homer  A.  Holt,  commls- 
Bioner,  a  decree  was  entered  In  said  cause 
by  which  the  same  was  referred  to  W.  F. 
Morrison,  one  of  the  commissioners  of  the 
court,  to  ascertain  and  report  what,  if  any- 
thing, was  coming  to  John  O.  Taylor  out  of 
the  proceeds  of  said  sale.  On  the  11th  day 
of  March,  1808,  W.  F.  Morrison,  commis- 
sioner, filed  his  report,  wherein  be  stated  the 
account  of  Holt  as  special  commissioner 
from  the  date  of  the  sale  to  Fleming  on  June 
8. 1872,  to  March  20,  1S93,  without  taking  in- 
to consideration  the  fact  that  Holt  was  re- 
lieved as  said  special  commissioner,  and 
Frame  snbetitnted  In  his  place,  on  the  21st 
day  of  March,  1874,  finding  there  was  a  bal- 
ance  due  said  Taylor,  as  of  March  20,  1883, 
of  $455.84.  This  report  was  also  excepted  to 
by  Homer  A.  Holt,  and  on  the  4th  of  Sep- 
tember, 1883,  the  matter  was  recommitted 
to  Commissioner  Morrison  with  directions  to 
reform  hfs  report  In  certain  particulars 
specified  In  said  decree,  requiring  him  to  re- 
port any  matter  deemed  pertinent  by  either 
party.  On  the  25th  of  August,  18&i,  said 
commissioner  filed  another  report,  restating 
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the  account  just  as  if  Holt  had  remalaed 
commissioner  to  the  time  of  taking  the  same. 
He  also  stated  an  account  of  M.  T.  Frame 
as  commissioner.  By  the  first  statement  he 
ascertained  the  balance  against  Holt,  spe- 
cial commissioner,  as  of  August  27,  1894,  ot 
$349.90;  and  by  the  second  he  ascertained 
there  was  an  overpayment  on  the  part  of 
Frame,  as  commissioner,  to  J.  O.  Taylor,  as 
of  January  27,  1877,  $2.(^.  To  this  last  re- 
port said  Holt  also  filed  his  exceptions  Id 
writing,  and  on  the  1st  day  of  May,  1895, 
said  exceptions  were  overruled,  the  report 
confirmed,  and  said  Holt  ordered  to  pay  to 
John  O.  Taylor  the  sum  of  $349.90,  with  In- 
terest from  that  date,  and  the  costs  of  said 
two  reports  of  Oommissloner  Morrison. 
From  this  decree  said  Holt  apf^ed  tor  and 
obtained  this  appeal. 

In  order  to  arrive  at  a  correct  conclusion 
upon  the  question  presented  In  this  cause,  It 
Is  well  to  consider  first  the  fact  that  from 
a  decree  entered  therein  on  the  21st  day  of 
March,  1874,  it  appears  that  Homer  A.  Holt 
on  that  day  submitted  a  report  of  jsale  in 
pursuance  of  a  decree  rendered  on  the  2d 
day  of  September,  1871,  from  which  It  ap- 
pears that  on  the  3d  day  of  June,  1372,  he 
sold  lot  No.  3  to  one  Isaac  Fleming  for  the 
sum  of  $2,500,  $1,000  of  which  was  paid  in 
hand,  and  for  the  residue— $1,600— he  took 
three  bonds  of  $600  each,  bearing  date  June 
8,  1872,  and  due,  respectlTely,  in  one,  two, 
and  three  years  thereafter,  with  Samuel 
Armstrong  as  surety,  which  bonds  were  re- 
turned with  said  report,  and  said  decree  of 
sale  was  confirmed,  and  said  Holt,  as  com- 
missioner, was  allowed  for  his  services  the 
sum  of  $59;  that  on  the  same  day  Marshall 
T.  Frame,  who  was  appointed  a  commission- 
er for  the  purpose,  was  required  to  give  bond 
In  the  penalty  of  $3,000  before  the  clerk  of 
the  court,  and  authorized  to  collect  said  sale 
bonds  as  they  fell  dne,  paying  first  said  com- 
mission to  said  Commissioner  Holt,  and 
then  the  costs  of  the  suit,  next  to  pay  the 
plaintiff  the  sum  decreed  him,  and  the  resi- 
due, If  any,  to  John  O.  Taylor;  and  said 
Commissioner  Frame  was  authorized,  upon 
the  payment  (rf  the  purchase  money,  to  exe- 
cute a  deed  of •  conveyance  to  the  purchaser 
of  the  aforesaid  land,  reserving  a  lien  for 
the  payment  of  the  purchase  money.  Thus 
it  appears  that  GommlBSloner  Holt  returned 
the  bonds  taken  for  the  purchase  money 
with  his  report  to  the  court,  and  then  Com- 
missioner Frame  was  substituted,  and  he 
alone  was  authorized  to  withdraw  and  col- 
lect said  bonds,  and  he  executed  a  bond  con- 
ditioned to  the  faithful  performance  of  his 
duty;  so  that,  so  far  as  appears  from  the 
record,  said  Commissioner  Frame  was  the 
party  authorized  to  control  and  collect  said 
bonds,  and  to  him  the  parties  in  interest 
have  a  right  to  look  for  the  proceeds  ot  said 
bonds.  The  fact  that  said  three  bonds  for 
$500  each,  taken  by  said  Commissioner 
Holt,  were  returned  t<b.g*?fife^y*KL,^^e 
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peaxB  from  the  report  of  Bale  filed  by  said 
commlBsloner.  By  the  first  report  made  by 
Commissioner  W.  F.  Morrison,  to  whom  the 
cause  was  referred,  It  was  ascertained  and 
found  that  the  balance  due  John  C.  Taylor 
on  the  20th  of  March,  1893,  was  $455^. 
This  report  was  excepted  to  by  Homer  A. 
Holt,  formerly  commissioner,  In  so  far  as  he 
was  charged  with  amounts  paid  by  purchas- 
er or  purchasers  of  land  after  the  time  of 
the  appointment  and  substitution  of  M.  T. 
Frame  as  special  commissioner  In  the  cause, 
21st  of  March,  1S74,  because  It  appeared  said 
amounts  were  and  must  have  been  paid  to 
said  Frame,  special  commissioner,  and  said 
Holt  was  not,  as  commlssl<Hier  or  Individu- 
ally, responsible  therefor;  and  he  especially 
excepted  to  the  item  of  $1,000  and  Interest 
thereon,  amounting  to  $279.33,  as  of  January 
29,  1877,  In  the  account  stated  by  said  W.  F. 
MoiTtson,  because  said  M.  T.  Frame,  com- 
missioner, was  chargeable  therewith,  and  not 
said  Holt  On  the  4th  day  of  September, 
188B,  a  decree  was  rendered  recommitting 
said  account  to  Commissioner  Morrison,  with 
instractlotts  to  make  a  statement  of  the  mon- 
ey received  and  disbursed  in  said  cause  by 
said  Holt,  commissioner,  and  by  said  Frame, 
commlssioDer,  respectively;  and  said  com- 
missioner foxmd  by  his  report  tbere  was  due 
from  said  Holt  to  John  O.  Taylor  $349.90  as 
of  August  27,  1894,  and  that  $4.17  was  due 
from  John  G.  Taylor  to  M.  T.  Frame,  To 
this  report  said  Homer  A.  Holt  filed  an  ex- 
cation,  alleging  as  ground  for  the  same  that 
Interest  was  charged  against  him,  as  such 
commissioner,  Improperly,  by  the  said  W. 
F.  Morrison,  and  because  there  was  no  proof 
showing  the  liability  of  said  Holt  to  said 
TUylor  for  any  sum,  and  because  there  was 
no  evidence  to  warrant  the  conclusion  by 
wtaicb  said  commissioner  reports  M,  T. 
Frame,  commissions,  as  having  settled  all 
funds  in  his  hands,  and  because  said  com- 
missioner bad  not  properly  stated  his  ac- 
count as  between  Holt,  as  such  commission- 
er, and  M.  T.  Frame,  who  was  substltat- 
ed  as  commissioner  in  place  of  said  Holt, 
and,  if  there  was  any  balance  of  the  fond 
referred  to  in  said  report,  to  which  John  0. 
Taylor  was  entitled,  it  was  in  the  hands 
of  the  substituted  commissioner,  who  col- 
lected the  last  Installments  of  the  purchase 
money,  and  because  In  no  event  should  he 
be  charged  with  the  Interest  wbicb  said 
Oommlssloner  Morrison  charged  up  in  said 
report,  and  because  It  appears  therefr<Hn 
that  the  said  commissioner  has  charged  the 
said  Holt,  as  commissioner,  with  the  Inter- 
est by  the  rule  of  partial  payments,  crediting 
sums  at  dates  on  which  said  commissioner 
supposed  said  Holt  to  have  made  applica- 
tion of  funds,  and  charging  interest  on  the 
balance  supposed  to  be  in  the  hands  of  said 
Holt,  treating  the  matter  as  a  debt  owed  by 
said  Holt  as  on  individual,  charging  interest 
to  dates  of  supposed  credits  acctnrdlng  to  le- 
gal role  of  interest  applying  between  debtor 


and  creditor  In  case  of  partial  payment.  As 
before  stated,  this  exception  was  overruled 
by  the  court,  and  the  report  was  confirmed, 
and  said  Holt  was  directed  to  pay  to  John  C- 
Taylor  said  sum  of  $349.90,  tbe  balance 
found  due  from  him,  and  costs. 

Did  the  court  err  in  overruling  said  excep- 
tions, and  sustaining  ^e  finding  of  said  com- 
missioner? In  determining  this  question  we 
look  first  at  the  charactra  of  the  evidence 
upon  which  said  report  was  based,  and  find 
that  several  of  the  credits  given  to  said 
Frame  as  commissioner  were  based  upon 
checks  and  orders  and  receipts  which  are  In 
no  manner  shown  by  the  evidence  to  bave 
any  connection  with  the  pa^fmeat  by  said 
Commissioner  Frame  to  sucb  parties  as  he 
was  directed  to  dlsborao  the  same  by  tbe  de- 
cree sabstltutlng  him  as  commissioner  as 
aforesaid.  No  effort  appears  to  have  been 
made  by  said  Commissioner  Morrison  to 
bring  before  him  either  M.  T.  Frame,  or  Ho- 
mer A.  Holt,  or  John  C  Taylor,  or  to  take 
the  depositions  of  said  parties,  who  it  might 
well  be  supposed  could,  by  their  evidence, 
have  thrown  the  most  light  upon  the  status 
of  accounts  between  said  Commissioners 
Holt  and  Frame  and  John  0.  Taylor  during 
the  iong  period  that  said  account  was  pend- 
ing before  him,  but  said  commlssioiittr  ap- 
pears to  have  arrived  at  bis  conclusi<HU  bs 
inferences,  by  letters,  and  by  Touchets, 
which  were  not  of  such  character  aa  to  an- 
tborize  him  legally  to  base  his  eonclnaioiu 
thereon.  It  Is  also  claimed  by  counsel  for 
Holt,  OMnmlssiouer,  as  we  think  pn^ioiy, 
that  said  Commissioner  Morrison  erred  Id 
chaining  said  Holt  as  commissioner  with  tbe 
two  Items  of  $86.64  and  $48.48.  with  ttieir  in- 
terest, representing  two  payments  of  $1&28 
and  $26,  with,  their  accrued  interest,  made 
by  John  0.  Taylor  on  a  Judgment  that  one 
White  held  against  him,  and  subsequently 
paid  a  second  time  by  M.  T.  Frame,  special 
commissioner,  out  of  trust  moneys  In  his 
hands  belonging  to  T^lor,— a  transactioa 
with  which  said  Holt  had  no  connecUoa: 
and  It  is  Impossible  to  conceive  why  said 
Holt  should  be  charged  with  the  amount 
Again.  It  Is  difficult  to  perceive  upon  what 
theory  the  ctHnmissloner  charged  said  Holt 
with  the  first  and  second  Installments  of  the 
purchase  money;  amounting  to  9500  each, 
with  interest  thereon  from  the  date  of  their 
execution,  when  It  nowhere  appears  in  the 
record  that  said  Holt  was  authorized  to  re> 
ceive  or  collect  said  deferred  InatallmeiUs 
after  the  appo'ntment  of  said  M.  T.  Frame  as 
special  commissioner  In  the  room  and  stead 
of  said  Holt  or  that  he  did  collect  them; 
but  on  the  contrary,  It  appears  tbat  Com- 
missioner M.  T.  Frame  was  authorized  and 
directed  to  withdraw  the  bonds  taken  for 
said  deferred  installments,  and  o^ect  than. 

The  rule  In  regard  to  the  recommittal  of 
the  commissioners*  reports  where  they  have 
been  confirmed  has  been  laid  down  by  tUs 
court  in  ttie  case  of  McGuIn  t.  Wel^t  18 
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W.  Va.  607  (point  4  of  syUabttf),  where  tt  Is 
held:  "Wtaon  qnenUons  of  fiact  are  anbmlt- 
ted  to  a  conunlSBloner  In  ehancery,  bla  find- 
ings upon  such  facts  should  be  Bostatawd  un- 
less the  eonrt  Is  satUfled  from  the  erldence 
before  the  commissioner  that  snob  findings 
are  enoneoos,  though  such  report  is  not  en- 
titled to  as  much  -weight  as  the  verdict  of 
the  Jury."  And  again  In  the  case  of  B^er 
T.  O'Neal.  88  W.  Va.  Ifi9, 10  S.  B.  876  (point  8 
of  the  syllabus),  where  It  held  that: 
''Where  qnesUons  purely  of  fact  are  referred 
to  a  conunisaloner,  his  findings  wlU  be  given 
great  w^ght,  though  not  as  conclusive  as  the 
verdict  of  a  jury,  and  should  be  lustalned 
onless  plainly  not  warranted  by  any  reason- 
able view  of  the  evidence,  mils  rule  oper- 
ates with  peculiar  force  in  an  appellate  court 
when  the  findings  of  a  commissioner  have 
been  approved  by  the  court  below."  The 
law  In  r^;ard  to  the  recommitment  of  re- 
ports Is  thus  stated  In  4  Minor,  Inst  pt  2,  p. 
1506:  "Where  exceptions  are  sustained,  It 
will  often  be  necessary.  In  wder  to  attain 
the  justice  of  the  case,  to  remit  the  cause  to 
the  commissioner,  either  to  take  further  tes- 
timony to  restate  the  accounts,  or  otherwise 
to  bring  before  the  iMinrt  more  perfect  ma- 
terials for  Its  determination.  •  •  •  And 
so,  where  the  exception  is  sustained  <hi  the 
ground  of  an  allowance  of  a  demand  uptm 
Insnffldent  testimony,  It  Is  proper  practice 
not  to  pnmonnce  a  final  decree,  but  to  re- 
commit the  report  to  the  commissioner  for 
further  evidence  and  Inquiry."  Barton,  in 
his  Chancery  Practice  (v<dume  2,  p.  | 
a0!9.  pn^unds  the  law  as  follows:  *^ha 
tellme  of  the  master  commlssltmrar  fully  to 
report  on  the  subjects  referred  to  blm;  the 
vagueness  and  uncertainty  of  the  report;  the 
allowance  of  a  claim  upon  Insufficient  testi- 
mony, where  there  Is  reason  to  suppose  that 
more  evidence  can  be  adduced;  the  return  of 
the  report  before  all  the  evidence  Is  In,  a 
good  excuse  being  given  for  the  delay;  and 
the  flact  of  the  ccHnmlssioner  having  exceed- 
ed his  authOTlty,— have  .all  been  determined 
to  be  good  reasons  for  recommitting  reports, 
erven  where  there  are  no  exceptions,  and  the 
same  result  often  follows  where  exceptions 
are  sustained,  although  this  Is  not  always 
the  case,  for,  upon  exception  or  exceptions 
being  sustained,  the  court  may  modify  the 
repwt  without  sending  It  back  to  a  commis- 
sioner." See,  also,  the  case  of  Williams  v. 
Donaghe's  £x'r,  1  Rand.  300,  where  It  Is 
held  that:  "Where  an  exception  to  a  com- 
nUssl<mer's  report  Is  correctly  snstalned  by 
the  court  npon  the  evidence  produced,  yet. 
If  there  Is  good  reason  to  believe  that  other 
evidence  might  be  produced,  b>  give  the  case 
a  different  result,  and  that  such  evidence 
baa  been  withheld  in  consequence  of  the  com- 
missioner's having  allowed  the  item,  the 
court  of  chancery  ought  not  to  pronounce  a 
flna]  decree,  but  to  recommit  the  account  for 
further  evidence  and  inquiry."  In  the  case 
we  are  coniddeiing,  the  repwt  of  the  com* 


mlssioner  was  excepted  to,  exception  over- 
ruled by  the  court,  and  the  evidence  upon 
which  the  oomndssloner's  report  was  based 
is  before  us  as  a  part  of  the  record,  and  an 
examination  of  said  evidence  leads  me  to 
the  conclusion  ttiat  it  was  entirely  insuf- 
ficient to  warrant  the  finings  of  the  com- 
missioner, and  It  Is  apparent  from  the  dr- 
cumstances  of  the  case  shown  by  the  record 
that  other  and  more  satisfactory  testimony 
and  documentary  evidence  might  easily  be 
obtained.  And  for  the  further  reason  that 
much  of  the  documentary  evidence,  evident- 
ly relied  up<m  by  the  commissioner,  does  not 
appear  from  its  face,  or  by  any  extraneons 
tesUmony,  to  be  any  evidence  upon  the  ques- 
tions submitted  to  said  commissioner,  or  in 
any  manner  connected  therewith,  the  decree 
confirming  said  report  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  re- 
commit said  report  to  the  commissioner.  In 
order  that  proper  evidence  may  be  brought 
before  him  npon  the  question  submitted,  and 
a  proper  conclusion  arrived  at,  with  costs  to 
the  appelant 

(tt  w.  Va.  too) 
DATIB  «t  aL  T.  DATI8  et  at 
(Sn^eaie  Ooort  of  Appeals  <tf  West  Virginia, 
April  1887.) 
Wilis— DavisB  m  Attbstiso  Wtmss. 
If  a  wUl  can  be  proved  indepesdentiy  -of  the 
teatlmony  of  ao  attesting  witness  benefidslbr 
interested  therein,  a  devise  or  bequest  to  sudi 
witness  or  her  husband  Is  not  void. 
(Syllabas  by  the  Court) 

Appeal  from  circuit  court  Wirt  county. 

Bill  by  J.  A  Davis  and  others  against 
Oeorge  W.  Davis  and  others.  From  a  Judg- 
ment dismissing  the  bin,  plalntUts  appeal. 
AfiSrmed. 

Wm.  Beard  and  V.  B.  Archer,  fw.  appel- 
lants. F.  T.  Lockhart  and  Oasto  &  Fl«n- 
Ing,  for  appellees. 

DBNT,  J.  J.  A.  Davis  et  aL  complain  of 
a  decree  of  the  circuit  court  of  Wirt  county 
In  the  case  of  themselves  against  Oeorge  W. 
Davis  et  al.,  sustaining  a  demurrer  to  and 
dismissing  their  bpi  as  without  equity.  The 
bill  was  filed  for  the  purpose  of  having  two 
certain  devises  and  legacies  Included  In  the 
last  will  and  testament  of  Oharles  W.  Da- 
vis, deceased,  to  Robert  H.  Davis  and  Deli- 
lah Davis,  bis  wife,  both  of  whom  are  de- 
ceased, declared  null  and  void,  and  to  have 
the  powHuU  property  and  real  estate  therein 
disposed  of,  distributed,  and  partitioned 
among  the  heirs  of  said  testator.  The 
grounds  relied  on  to  support  the  prayer  tor 
such  rdlef  Is  that  Delilah  Davis,  now  de- 
ceased, was  one  of  the  attesting  witnesses  to 
the  will,  and  that,  therefore,  under  sectioD 
18,  c.  77,  of  the  Code,  the  bequests  to  her 
self  and  htisband  were  void,  while  the  wiU 
In  all  other  respects  Is  valid.  The  validity 
of  the  will  or  probate  tt^f  l»&^(5gle 
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attacked  by  them,  but  because  one  of  the 
devlBees  placed  hera^  tn  the  attitude  of  be- 
ing an  attesting  wltitess  to  an  nndlspatad 
Instrument,  which  ahe  Is  not  called  on  to 
prove,  both  must  be  deprlTed  of  their  Inter- 
ests tberennder.  Is  this  the  meaning  of  the 
law?  Two  attesting  wltneeses,  competent 
at  the  time  of  the  attestation,  are  required, 
or  the  will  Is  void  for  want  of  proper  execu- 
tion. If  Mrs.  Davis— thwe  being  only  one 
other  attesting  witness— was  Ineranpetoat  at 
the  time  tit  the  attestation,  then  the  will  is 
Invalid ;  for  section  18,  c  77,  Oode,  which  Is 
In  these  words:  "If  a  will  be  attested  by  a 
pwson  to  whom,  or  to  whose  wife  os  hw- 
band,  any  beneficial  interest  In  any  estate  Is 
thereby  devised  or  bequeathed.  If  the  will 
may  not  be  otherwise  proved,  such  person 
shall  be  deemed  a  competent  witness;  but 
gaxh  de^se  or  bequest  shall  be  void,"  etc.»— 
does  not  render  a  person  competent  at  the 
time  of  the  attestation  of  the  will,  but  only 
when  called  upon  to  prove  the  samew  Sulli- 
van V.  SulUvan,  8  Am.  Hep.  35&  Appel- 
lants admit  the  attestation  to  be  valid,  but 
insist  tiiat  it  is  only  so  for  the  reason  that 
her  disability  to  attest  the  will  is  taken  away 
by  destroying  her  interest  therein;  In  other 
words,  that  she  can  be  compelled  to  sustain 
the  win  tor  tiielr  benefit,  although  by  so 
dt^ng  she  destroy  her  l^;acy,  and  although 
the  will  might  be  otherwise  proved;  In  oth- 
er words,  that  It  is  tiie  attestatira  that  ren- 
ders the  legacy  void,  and  not  the  fact  that 
the  will  cannot  be  otherwise  proved.  For, 
according  to  their  reasoning,  ev^  though 
the  will  can  be  othowise  proved,  she  beifig 
Incompetent  at  the  time  of  the  attestatlMi, 
the  provisions  made  for  herself  and  husband 
are  vidd.  In  this  manner  they  would  nul- 
lify, not  only  tiie  meaning,  but  the  plain 
language,  of  the  statute  as  It  was  certainly 
intoided  that  a  valid  will  should  not  be 
void.  In  any  of  its  provisions,  If  estab- 
lished by  disinterested  testimony,  and  what 
the  law  denns  sufficient  The  only  reason- 
able way  to  ecMutrne  sections  3,  18,  c.  77, 
Oode,  is  that  the  word  "competent,"  as  used 
in  each  one  of  them,  refers  to  tbe  separate 
time  to  which  they  relate,— the  first,  to  the 
attestaticm;  the  sectmd,  to  the  proof  of  the 
will.  Mrs.  Davis  was  competent  as  an  at- 
testing witness.  While  she  was  intwested  in 
the  will  the  testator  was  alive,  and,  if  the 
question  of  tbe  attestation  had  arisen  dur- 
ing his  life,  th^  were  both  competent  to 
testify  In  relation  tiiereto.  Hence  the  word 
"competency,"  In  so  tar  as  it  relates  to  an 
attesting  witness,  excludes  the  questirai  of 
Interest,  and  has  reference  to  age.  sanity, 
and  moral  integrl^.  A»  used  in  the  elght- 
eenth  secthm  in  relation  to  the  proof  of  the 
will.  It  has  r^erence  mra^y  to  the  question 
of  beneficial  Interest;  Its  object  being  to  re- 
move all  motive  for  telse  swearing  or  for- 
gery,  and  also  the  incranpetency  of  the  wit- 
ness, occasioned  by  the  death  of  the  testa^ 
tor,  thus  throwing  on  the  beneficiaries  thm- 


under  the  burden  of  sostalnlpg  Ha  irtSL  Into 
pendently  of  thdr  own  testimMiy.  If  the 
will  can  be  thus  snstalned,  it  Is  sustained  as 
a  whole,  and  not  in  parts,  and  none  of  Its 
provisions  are  void,  but  all  the  ben^datles 
take  und»  it,  even  though  the  attesting  wit- 
nesses were  incompetrait  on  account  of  in- 
terest In  the  case  of  Blake  v.  Knight,  8 
Curt  Bcc  547,  tbe  chancellw  said:  "Hie  re- 
sult to  which  I  come  Is  that  the  court  Is 
not  bound  to  have  the  poMtive  afflnnattve 
evidence  of  the  subscribing  wituessea."  In 
the  case  of  Jesse  v.  Parker,  6  Qrat  57,  Judge 
Allen  says:  "The  law  does  not  prescribe  the 
mode  of  proof,  nor  that  tbe  win  shall  be 
proved  as  weU  as  attested  1^  a  spedfle  num- 
bw  ot  witnesses.  If.  anch  ptoot  were  to  tis 
required  from  each  subsorlUng  witness, 
the  validity  of  wills  would  be  made  to  de- 
pend upon  the  mraiory  and  good  faith  of  a 
witness,  and  not  upon  reasonable  proof  that 
aU  the  requirements  of  the  statute  had  in 
fact  been  compiled  with."  And  in  the  case 
of  Oheatham  v.  Hatcher,  30  Orat  S6,  Judge 
Staples  says:  "It  Is  a  wise  rule  which  an- 
tfaorlses  the  materlid  facts  to  be  proved 
one  of  the  subscribing  witnesses,  or  even  1^ 
other  competent  testimony.  If  it  were  ott- 
owise,  the  proof  of  a  duly-attested  will 
might  be  defeated  by  the  fwgetfulness  or 
peijury  of  some  at  them."  In  the  oww  at 
Webb  V.  Dye,  18  W.  Ya.  870,  It  was  held: 
"A  win  must  be  subscribed,  but  need  not  be 
proven,  by  two  attesting  witnesses."  So  tbe 
win  undw  consideration  could  be  otherwise 
proven  than  by  the  evidoice  of  Mrs.  Davis, 
whetha  sdie  were  living  or  dead,  and  tlia« 
was  no  reasMi  for  her  husband  to  eommlt 
nxordde  to  prevent  his  bequest  from  bebig 
held  void.  If  there  was  sufficient  other  le- 
gal means  ot  estaUishing  a  will,  she  conU 
not  be  compelled  to  be  a  witness  against  her 
own  Interest  until  these  were  exhausted. 
She  at  least  would  be  affor^d  the  opporto- 
nity  of  establishing  the  iriU  by  such  other 
means  or  evidence.  The  proof  of  her  signa- 
ture has  no  weight  In  determining  this  ques- 
tion, as  It  was  mer^  for  the  purpose  ct 
diowlng  that  two  competent  attesting  wlt- 
nesses  were  present  and  witnessed  tbe  e»- 
cntitm  of  the  wlU.  The  will  Is  fully  estsb- 
lished  by  the  ottier  attesting  witness.  It 
might  have  occurred  that  the  wlU  could  sot 
have  been  established  without  the  evidence 
of  Mrs.  Davis,  and  in  auch  cas^  to  make  bar 
competoit  as  against  the  bidrs  ot  tbe  testa- 
tor, her  beneficial  Interest  would  have  to  be 
avoided.  Stating  the  converse  oiC  the  prop- 
osition of  tbe  law,  and  it  reads:  **If  a  wffi 
attested  by  a  poaon  to  whom,  or  to  whoss 
wife  or  husband,  any  benefitdal  Interest  la 
any  estate  Is  thereby  devised  or  bequeathed. 
If  the  WlU  may  be  otherwise  proved,  socb 
person  shaU  not  be  denned  a  cmnpetent  wit- 
ness." If  tiie  word  "competent,'*  as  here 
used,  relates  to  the  time  of  attestation,  as 
claimed  by  the  able  counsel  fw  tbe  KppA- 
lanta,  then  a  wlU  attested^  aucb  JMtson  la 
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void,  although  It  maj  be  otherwlae  proved. 
So  the  will,  and  not  the  special  bequeata, 
would  be  iiiTalld  because  olhwwlse  proved. 
This  leads  to  absurdity.  Following  counseTa 
argument,  the  will,  though  invaltd  In  Ita  In- 
ception, could  be  rendered  valid  by  destroy- 
ing all  other  means  of  proof  except  that  of 
the  Interested  attesting  witness.  Thls^  then, 
would  exhibit  great  "Inhumanity"  on  the 
part  ol  the  legislature,  and  "Jeopardize  the 
lives"  of  tSX  nonlntOTBsted  wltneases,  wheth- 
er attesting  the  win  or  not.  The  l^lslature 
by  such  enactment  did  not  Intend  **to  confer 
any  special  favors,"  but  Its  object  was  to 
preserve  the  common-law  dlsablUtlea  of  In- 
terested witnesses,  bo  far  as  not  modified  by 
statute;  and  therefore  It  rendered  an  inter- 
ested person  competent  as  an  attesting  wit- 
ness, the  testator  being  In  life  at  the  time, 
but  Incompetent  as  a  proving  witness,  the 
testator  being  dead,  if  the  will  could  be  oth- 
erwise proved;  and,  If  not,  the  competency 
of  the  wltnesa,  destroyed  by  the  death  of  the 
tcatabff,  was  restored  by  the  destruction  of 
interest,  to  prevent  totgaey  and  false  swear- 
ing, as  heretofore  shown,  and  not  to  pnnlah 
lodlacreUon  on  tile  part  of  an  Interested  par- 
ty. An  Interested  attesting  witness  merely 
mns  the  risk  of  losing  all  ben^dal  right 
oi^er  the  will,  by  reason  of  the  statutory 
provisions.  Such  risk  he  has  the  right  to 
take,  and  is  not  subject  to  forfeiture  mwely 
by  reason  thereof.  The  circuit  court  did  not 
err  In  Its  conclusion,  and  Its  decree  Is  af- 
firmed. 


(4S  w.  Ta.  tm 

GOODWIN  V.  BARTLBTT  et  at 
tSiqireme  Court  of  Appeals  ot  West  Virginia. 
April  17,  1897.) 

Spboifio  FsBroBKANCE — Fabol  C0IITBI.OT — 
Possession. 
In  a  suit  to  enforce  specific  p^ormance  of 
a  parol  contract  or  agreement  to  devise  or  ooo- 
rtsr  real  estate,  poBsessioQ  ia  an  essmtlal  part 
p^fonnance  of  such  contract. 
(SrUabns  by  the  Court)  ' 

Appeal  from  drentt  court,  Harrison  county. 

Bill  by  Elmer  F.  Goodwin  against  Mary 
Bartlett  and  others.  Decree  for  plaintiff, 
and  defoidants  appeal  Revmed. 

John  Bassel  and  J.  G.  St  Clalr,  for  aintel- 
lanta.  Lewis  G.  Lawson,  for  appdlee. 

McWHOBTBR,  J,  At  April  rules,  189C,  of 
Harrison  eounQr  circuit  court,  Blmer  F.  Good- 
win filed  his  bin  in  cliancery  against  Mary 
Bartlett,  Elizabeth  Sinclair,  and  others,  aet- 
tlng  up  a  parol  contract  and  agreement  with 
one  BdMcca  Goodwin,  his  aunt,  who  waa  the 
owner  of  one  undivided  half  of  a  tract  of  81 
acres  of  land,  and  another  tract  of  4  acres, 
and  also  b^  tibe  other  undivided  moiety  of 
the  81  acres  under  the  win  of  her  sister  Zip- 
pora,  during  her  life,  remainder  of  said  un- 
divided moiety  to  the  broHierB  and  sisters  of 
aald  Zlppora  In  equal  proportions.  Rebecca 


lived  upon  the  said  Gl  acres,  and  had  per- 
sonal propnty.  By  the  said  contract  and 
agreement  made  verbally  between  said  El- 
mer and  Rebecca,  In  May  or  June,  1892,  be 
was  to  live  with  her  at  her  home  upon  said 
land,  take  care  of  her,  and  manage  her  prop- 
erty, during  the  residue  of  her  life;  and,  as 
a  remunmitlon  for  such  services,  she  was  to 
give  him  her  entire  estate,  real  and  personal, 
at  het  death.  He  alleged  that  he  did  remain 
with  her  according  to  the  terms  and  require- 
ments <3t  such  contract  or  agreement,  but 
that  she  died  Intestate,  and  without  making 
bim  any  conveyance  by  deed  or  wfll,  of  her 
estate,— setting  out  in  his  bill  the  nsmes  ot 
her  heirs  at  law,  and  alleging  that  he  had 
fully  complied  with  his  part  of  the  cuitract; 
that  it  was  a  sacrlflra  to  him  In  the  perftnnn- 
anee  of  said  contract  and  agreanmt;  that  he 
waa  olfored  good  positions  as  a  school  teacher 
In  high  and  graded  schools  In  this  state,  and 
dedined  to  accept  the  same  on  account  of 
said  contract;  that  for  all  the  time  he  so  la- 
bored upon  said  lands  and  stayed  with  said 
Rebecca,  and  for  all  the  Services  performed 
and  money  extended,  he  never  received  any 
compensation  whatever  from  said  Rebecca, 
or  from  any  one  for  her  use,  but  always  re- 
lied upon  said  contract,  and  expected  said 
proptfty  at  hn  death;  and  praying  that  the 
contract  might  be  spedflcaUy  enforced,  and 
the  htirs  compiled  to  convey  to  him  the  en- 
tire real  estate,  and  that  the  personal^  be 
applied  In  payment  and  dIs<^iargeof  thedebts 
and  liabilities  of  the  paid  decedent  The  ap- 
pellants Mary  Bartlett  and  Elizabeth  Sln- 
dair  filed  their  Joint  answer,  denyli^  the  al- 
legations of  the  bill,  and  putting  the  plaintiff 
upon  proof,  and  the  other  defendants  also 
filed  their  answers.  The  property  was,  by 
order  of  the  court,  placed  in  the  hands  of  a 
receiver.  Considerable  testimony  was  taken 
to  prove  the  anegations  of  the  bUl,  the  con- 
tract, and  tiie  service  under  It  and  rebutting 
testimony  taken      the  defendants. 

The  evidence  Is  somewhat  conflicting  as  to 
the  proof  of  the  contract  and  the  services  ren- 
dered thereunder,  but  pvhaps  is  quite  suf- 
ficient to  establish  It  in  a  court  of  law  as  a 
claim  against  the  estate;  but  It  Is  nether 
claimed  In  the  pleadings,  nor  shown  by  the 
evidence,  that  the  plaintiff  was  ever  placed  in 
possession  of  the  propwty  under  such  con- 
tract The  dedslons  in  Virginia  and  West 
Virginia  are  uniform  against  the  enforcement 
of  contracts  of  this  nature  without  posses- 
sion being  glvoi  under  the  contract  at  least 
as  an  essential  part  performance  thereof.  In 
the  case  of  Reed  v.  Vannorsdale,  2  Leigh,  669, 
James  Reed,  being  wealthy  and  childless, 
verbally  agreed  with  his  brother  Charles,  who 
was  poor,  and  had  a  large  family  of  children, 
that  if  Cniarles  would  forego  his  Intention  to 
move  to  the  West  and  move  to  and  settie  on 
a  tract  of  land  belonging  to  James,  near  his 
residence,  James  would  convey  the  laoid  to 
him  in  fee.  Charles,  Induced  by  these  prom- 
ises, executed  the  agreement  on  hia  part  but. 
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vltboat  Inconliig  any  expense  or  loss  In  to 
dolnf.  Held,  there  was  neither  a  meritorious 
nor  valoab^  conslcleratloii  to  support  tb» 
agreement,  and  equity  cannot  decree  specific 
performance  against  James*  belrs.  This  was 
a  stronger  case  than  tbe  one  under  consldaaF- 
tlon,  and  Included  posseBslon  at  the  prcqperty. 
but  the  court  refused  to  enforce  it  In  Dar^ 
Ungton  T.  McCoole,  1  Leigh,  38,  plaintiff, 
Darlington,  married  UcCoole*B  daughter,  and 
was  about  to  rranore  to  another  part  of  tb» 
state,  under  a  contemplated  contract  with 
one  Vanmeter  to  go  into  a  partnership  In  the 
tannery  business;  and  McCoole,  In  order  to 
Induce  him  to  remain,  that  he  might  hare 
his  daughter  near  him,  told  him  he  would 
glTe  him  certain  real  estate  If  he  would  give 
up  his  thought  of  remoTal,  and  would  assist 
him  In  putting  a  tannery  on  the  property, 
and  give  It  to  him.  He  put  him  In  possession 
of  It,  and  assisted  him  In  Improving  It,  and 
he  remained  on  It  some  13  years.  Darling- 
ton's wife  died,  leaving  a  child,  for  which  Mc- 
Goole,  the  grandfather,  provided,  and  then  re- 
fused to  carry  out  his  contract  to  convey  the 
property  to  Darlington;  and  the  court  held, 
on  Darlington's  undertaking  to  enforce  the 
specific  performance  of  the  contract,  that  In 
ancb  a  case,  when  the  donor  has  received 
nothing  and  the  donee  lost  nothing,— for  It 
was  claimed  that  be  (Darlington)  had  had  the 
086  of  the  property  all  the  time  free  from 
rent,— and  when  the  chief  motive  of  the  gift 
(a  provision  for  the  dmor's  daughter)  is  an- 
nihilated by  her  death,  and  when  the  father 
has  discharged  the  moral  ol^gatlon  to  pro- 
vide for  her  Issue,  there  Is  nothing  to  call  in- 
'  to  action  the  powers  of  a  court  of  equity. 
There  is  neither  a  valuaMe  nor  a  meritorious 
consideration,  without  one  of  which  a  court 
of  equity  will  not  aid  a  defective  conveyance, 
much  less  enforce  a  bare  agreemrat,  even  If 
it  were  In  writing.  This  was  a  case  In  which 
the  donee  had  been  placed  In  possession  of 
the  land,  and  held  It  and  worked  on  it  13 
years.  In  Frame  v.  Frame,  S2  W.  Va.  463, 
475,  9  S.  D.  Wn,  006,  the  court  holds:  "If  a 
donee,  being  a  child,  under  a  parol  gift  of 
real  estate  by  a  father,  take  possession  and 
expend  money  or  labor  to  Improve  It,  as 
against  the  donor  he  stands  upon  the  same 
footing  as  a  purchaser  for  valuable  consider- 
ation. The  statute  of  frauds  has  no  applica- 
tion to  the  transaction,  and  equity  will  com- 
pel  Its  specific  performance  by  requiring  him 
to  execute  his  deed  to  consummate  his  gift." 

On  ttcamlnatlon  of  the  authorities  cited  by 
the  appellee,  I  find  in  New  Jersey  the  courts 
have  In  one  or  two  Instances  gone  to  the  ex- 
tent of  sustaining  cod  tracts  of  this  character 
without  possession.  In  the  case  of  Pflngar 
V.  Pnltz,  43  N.  J.  Bq.  440,  11  Atl.  123,  Pultz 
agreed,  In  1883,  that.  If  plaintiff  would  do  his 
housework  and  take  care  of  him  the  rest  of 
his  llfe»  he  would  devise  her  the  bouse  and 
lot  wherein  they  then  lived.  In  1886,  with- 


out suflkient  cause,  he  left,  and  went  to  live 
wltii  M.,  and  conveyed  to  by  deed,  the 
proper^  he  had  agreed  to  leave  to  Pflngar. 
It  was  thore  held  that  Pflngar  was  entitled 
to  the  relief,  and  that  tbe  agreemoit  was 
not  Invalid,  under  the  statute  of  frauds.  Tet 
In  this  case,  where  he  left  to  star  with  M.. 
he  leift  Pflngar  In  possession.  ISils  cue 
came  the  nearest  to  sustaining  Oie  ^pp^lee 
In  his  position  of  kny  of  hit  nfenacm.  One 
of  the  principal  casM  rolled  upon  Um  Is 
Neale  v.  Neales,  9  Wall.  1:  "Equity  protects 
a  parol  gift  of  land  equmUy  with  a  panA 
agreement  to  sell  It,  if  accompanied  by  pos- 
session, and  the  dense,  Induced  the  prom- 
ise to  give  It,  has  made  valuable  Improve- 
ments on  the  property;  and  tills  Is  particu- 
larly true  wheia  the  dww  stipulates' that  die 
expenditure  shall  be  made,  and,  by  doing 

I  this,  makes  It  the  considoratloB  or  condition 
of  the  gift."  So,  In  quite  all  the  casee  re- 
fvred  to  by  appellee,  possessltm  under  the 
contract  seems  to  be  Indispensable.  In  his 
reference  to  Benge  v.  Htatf  s  Adm*r,  82  Ky. 
660,  where  the  father  of  an  lll^tlmate  child 
Induced  the  mother  to  give  up  the  child  to 
him,  and  he  agreed  to  educate  It  and  give 
$1,000,  and  further  agreed  to  give  the  cbSSA 

1  tbe  tract  ttt  land  on  whlcA  he  lived,  tbe  court 

.  held  that  the  $1,000  contract  could  be  recov- 
ered, while  he  ciHild  not  be  ftnced  to  convey 

<  the  tract  of  land,  because  the  agreement  was 
not  in  writing,  but  the  value  placed  <m  It  tv 
him,  of  12,700,  could  be  recovered  at  law  In 
damages. 

The  court  erred  in  decreeing  that  the  plain- 
tiff, Blmer  F.  Goodwin,  was  entitled  to  the 
land  of  which  Rebecca  died  seised. 

The  second  assignment  Is  that  the  court 
erred  In  decreeing  to  the  plaintiff  five^Igtaths 
of  the  61  acres,  for  the  reascm  that  Rebecca 
Goodwin,  under  the  will  of  Zlppora,  had 
nothing  but  a  life  estate  In  the  moiety  of  said 
61  acres;  and,  at  the  death  of  Rebecca,  the 
estate  or  Interest  of  said  Zlppora  passed  to 
the  ojher  brothers  and  sisters  of  said  Zlp- 
pora, under  her  will,  which  reads  as  follows: 
"I  give  and  devise  all  my  estate,  real  and  per- 
sonal, whereof  I  may  die  seised  or  possessed, 
to  my  Bister  Rebecca  Goodwin,  to  have  and  to 
hold  the  same  during  her  natural  life,  then,  to 
be  equally  divided  between  my  other  brothers 
and  sisters.  My  sister  Rebecca  Goodwin  Is 
to  pay  all  my  debts  and  funeral  eipenBes." 
Rebecca  took  nothing  under  this  will  but  a 
life  estate  In  the  real  property,  and,  she  being 
the  owner  of  but  one  undivided  half  thereof, 
her  heirs  could  take  but  the  one-half;  and, 
if  plaintiff  was  entitled  to  recover  at  all,  he 
could  recover  but  one-half,  or  four-elgbtbs. 
Hence  the  court  erred  In  giving  him  flve- 
elghths  of  the  61  acres.  The  appellee  has 
mistaken  his  relief.  If  he  Is  entitled  to  any- 
thing. It  Is  in  the  nature  of  s  claim  against 
the  estate  of  Rebecca  Goodwin  for  services 
rendered  and  money  expended  for  the  de> 
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cedent  under  the  alleged  parol  contract,  and 
not  tm  a  mwdflc  performance  thereof. 

For  the  reasons  assigned  herein,  the  decree 
complained  of  Is  reversed,  with  costs  to  the 
appellee,  and  the  cause  remanded  tot  further 
proceedings  to  be  had  therein,  to  enable 
plaintiff  to  prosecute  his  saUl  claim  against 
the  estate  U  be  so  HeOsm. 


(4S  W.  Va.  UO) 

MoCRE:ERT*8  ADM'X  t.  OHIO  RIVER 
B.  00. 

(Supreme  Coart  of  Appeals  of  West  Virginm. 
March  17,  1S97.) 

IKJUKT  TO  aKPlOTB— CoSTRIBCTOat  NSOtlSBKCB 
— ISSTUUCnoN  B. 

When  coatrlbutoty  negUgence  to  relied  on 
in  defense  of  an  action  for  wrongfnl  tatiniT  at 
death,  a  hTp^etlcal  instmetlon  dlreethig  a  find- 
ing In  faTor  of  plainUff,  which  omits  any  ref- 
erence to  the  facta  tending  to  establish  contribu- 
tory negligence,  and  entirely  ignores  such 
fense,  U  erroneous.  Nor  can  such  error  be  cnreo 
1^  other  Instructions  giren  In  behalf  of  either 
party. 

(Syllabus  by  the  Court) 

Brror  to  drcnit  court,  Oab^  eamtf. 

Action  James  McOeery's  administratrix 
against  the  Ohio  River  Railroad  Company. 
Judgment  tot  M)200  for  plaintiff,  and  defend- 
ant Mugs  error.  Rerersed. 

H.  P.  Camden  and  Vinson  &  Thompson,  for 
plaintiff  in  errcsr.  SImms  &  Bnaiow,  tm  de- 
fendant In  error. 

DBNT,  3.  Tb»  tacts  are  as  follows:  "Hie 
plalntUTs  intestate  JTamee  C.  McCreeiy,  tor 
about  two  years  prior  to  April,  1893,  when 
the  accident  complained  of  in  the  declaration 
In  this  case  occnmed,  had  been  In  the  employ- 
ment of  the  Huntington  ft  Big  Sandy  Ballroad 
Company  as  passenger  conductor.  A  short 
time  prior  to  the  accident  which  resulted  in 
his  death,  the  Ohio  River  Railroad  Company 
leased  the  property  and  franehlaes  of  the 
Huntington  &  Big  Sandy  Railroad  Company, 
and  continued  the  said  McCreery  in  Ills  ap- 
pointment as  passenger  conductor  on  what  was 
known  as  the  "Dummy  train,"  which  ran  be- 
twem  Gnyandotte  and  Kenova.  Between  the 
two  points  above  mentioned  there  is  a  bridge 
across  Twelve  Pole  river.  Some  50  or  60  feet 
north  of  this  bridge  there  had  been  erected, 
by  the  contractors  who  constructed  the  bridge, 
a  derrick,  which  had  been  used  by  them  In 
raising  stone  during  the  construction  of  the 
abntmeats  of  the  bridge.  This  derrick  was 
not  on  the  land  of  the  defendant  The  work 
on  the  bridge  had  been  completed  several 
months  before  the  happening  of  the  accident, 
and  the  derrick  bad  been  dismantled.  On  the 
evening  before  the  accident  occurred  the  der* 
Tide  bad  been  tet  tq>  again  and  used  by  some 


me  In  loading  some  stone  on  cars  belonging 
to  the  defendant  Half  an  hour  before  the 
wreck  occurred,  the  section  foreman  of  the 
petitioner  passed  by  the  derrick,  and,  seeing 
the  rope  attached  thereto  loose,  had  It  fastened 
back.  The  train  known  as  the  "Dummy  trahi" 
consists  of  a  small  engine  and  car,  very  sim- 
ilar to  a  street  car,  upon  which  McCreery  had 
been  condoctor  ever  since  the  opening  of  the 
Huntington  &  Big  Sandy  Railroad.  This  car 
made  at  least  seven  round  trips  each  day  be- 
tween Huntington  and  Kenova,  passing  the 
point  of  accident  at  least  fourteen  times  each 
day.  The  rales  of  the  company  required 
that  when  McCreery  was  not  engaged  in  col- 
lecting fares,  he  was  to  station  hlmeelf  In  a 
conspicuous  place  on  the  rear  of  the  train 
(If  It  should  be  running  backwards),  so  as 
to  keep  a  constant  lookout,  and  avoid  ac- 
cidents. McCreery  had  control  of  this  train, 
and  could  direct  whether  It  should  be  run 
with  the  car  In  front  or  the  engine  In  front. 
He  had,  however,  been  directed,  whenever  It 
was  possible  to  do  so,  to  run  the  train  with 
tfie  engine  In  frtmt  Hie  morning  of  the  ac- 
cident McCreery  was  running  the  train  with 
the  car  in  front  It  was  raining,  and  Mc- 
Creery was  Inside  the  car.  Upon  the  point 
as  to  whether  he  was  keeping  a  lockout  or 
not  the  evidence  is  conflicting,  Ttis  derrick 
which  caused  the  accident  and  the  chain  or 
rope  attached  thweto,  might  have  been  seen 
by  one  standing  on  the  front  of  the  car  from 
a  point  six  or  seven  hundred  feet  north  of 
the  point  of  the  accident  in  favorable  weath- 
er. The  accident  happened  as  follows:  The 
boom  of  the  derrick  swung  around  over  the 
railroad  track,  and  the  hook  depending  there- 
from caught  the  drawbar  of  the  front  car, 
Jerked  It  from  the  track,  and  threw  It  down 
an  embankment  about  25  feet  In  height 
smashing  the  car  to  pieces,  and  killing  the 
conductor.  One  of  the  nonassignable  duties 
of  a  railroad  company  towards  Its  employes 
Is  that  of  providing  a  reasonably  safe  place 
In  which  to  work;  In  short,  to  keep  Its  track 
clear  of  unnecessary  obstructlMis.  Flanne- 
gan  V.  Railway  Co.,  40  W.  Va.  436,  21  S.  B. 
1028;  Robinson  v.  Railroad  Co.,  40  W.  Va. 
583,  21  S.  E.  727.  And  the  mere  fact  that 
the  boom  of  this  derrick  was  permitted  to 
swing  across  the  tracks,  forming  as  It  did  a 
moot  deadly  and  unnecessary  obstruction, 
furnishes  ample  grotmds  to  sustain  the  In- 
ference of  negligence,  notwithstanding  the 
evidence  that  the  proper  employs  of  the 
company  had  attempted  to  firmly  secure  the 
boom  but  a  short  time  previous.  The  der- 
rick was  not  an  obstruction  itself,  for  it  was 
not  even  dangerous.  But  the  negligence  con- 
sisted In  the  Insecurity  of  the  boom,  which 
could  have  been  so  easily  avoided,  either  by 
dismantling  It  or  fastening  It  back  In  such 
condition  that  It  could  not  have  been  swung 
loose  by  the  force  of  the  wind.  It  to  true,  It 
might  have  been  loosened  by  some  person. 
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but  such  ia  not  a  probable  Inference,  so  tar 
as  tbe  eTid«ice  discloses,  wblch,  however, 
was  a  qneBtlon  for  the  Jniy. 

The  only  defense  is  contrlbntory  negUgence, 
the  defendant  InslBtlng  that  the  accident  could 
have  been  averted  had  the  Inteslate  properly 
discharged  his  duties.  Ward's  Adm*r  t. 
RaUwasr  Co.,  89  W.  Va.  40, 19  S.  B).  389.  The 
Intestate  was  acting  In  the  capacity  of  both 
conductor  and  flagman  on  the  train,  and  re- 
ceiving pay  accordingly.  His  dn^  as  flag- 
man was,  when  the  train  was  running  back- 
ward nnder  bis  directions,  to  keep  a  lookont, 
when  not  otherwise  engaged.  In  fttmt  ot  tb» 
train,  so  as  to  notify  the  ei^^ne«r  of  obstmc- 
timu,  and  prevent  accidents  therefrom,  not 
only  for  his  own,  bat  for  the  safety  of  others, 
and  tbe  property  of  the  company.  If  this 
accident  coidd  have  been  avoided  by  the  prop- 
er discharge  on  his  part  of  this  duty,  then  he 
oof^t  not  to  recover,  for  the  liabilities  Im- 
posed on  the  company  by  the  destruction  <tf 
Its  inopertr  and  damages  occasioned  to  Inno- 
cent pasaeng«n  are  already  snffldent  In 
amonnt,  without  adding  thereto  the  life -of 
the  ^ploye  whose  negligence  Is  primarily 
responsible  for  the  accident  To  avoid  acci- 
dents was  one  of  tbe  duties  of  Ills  employ- 
ment, and  his  fiillnre  to  discharge  such  duty 
ought  not  to  Inure  to  the  emolument  of  his 
beneficiaries,  to  the  detrlmoit  of  bis  employer. 
TbB  evidence  on  this  question  is  contradictory. 
It  therefore  becomes  a  mixed  Question  of  law 
and  fact  for  tbe  determination  of  the  Jury 
under  Instruction  as  to  the  law      the  court 

At  the  Instance  of  the  plaintiff,  the  court 
gave  the  Jury  six  Instructions,  to  each  of 
which  the  defendant  objected.  For  obrlous 
reasons  they  will  be  considered  In  their  In- 
verse order.  Tbe  sixth  Instruction  is  as  fol- 
lows: "The  court  instructs  tbe  Jury  that  It 
was  the  duty  of  the  defendant  in  this  case  to 
keep  its  roadbed  and  track  In  a  reasonably 
safe  condition  for  tbe  passage  of  Its  train 
along  and  over  the  same,  and  to  keep  the 
same  clear  of  obstructions  thereon,  or  In  close 
and  dangerous  proximity  thereto;  and  if  the 
Jury  believe,  from  the  evidence  In  this  case, 
that  there  was  standing  near  the  plaintiff's 
railroad  and  track  at  the  pobit  where  it  is  al- 
lied in  tbe  declaration  that  tbe  accident  here- 
in occmred  a  derrick,  with  an  arm  or  boom 
attached  thereto,  and  that  said  arm  or  boom 
of  said  derrick  was  of  sufficient  length  to 
swing  over  tbe  roadbed  or  track  of  the  de- 
fendant and  thereby  endanger  the  passage 
of  trains  along  and  over  said  track  at  said 
point,  then  It  was  the  duty  of  the  defendant 
to  either  cause  said  derrick  and  arm  or  boom 
attached  thereto  to  be  removed,  or  to  see 
that  the  same  was  kept  securely  fastened  in 
such  a  way  and  manner  as  not  to  obstruct  the 
passage  of  trains  along  said  track  at  said 
point.  And  that  this  duty  be  devolved  upon 
the  defendant,  although  said  derrick  may  not 
have  been  vpon  tbe  right  of  way  of  defendant 
nor  upon  lands  under  Its  Immediate  contnd." 
The  only  objectkm  urged  to  this  Instruction  k 


the  right  of  tbia  company  to  keep  a  vwlnaiog 
boom  or  Oextisik  In  proxlmltr  to  Its  track 
This  light  Is  not  dmled  by  tiie  Instmctlon,  hot 
It  simply  Imposes  on  the  conqMoy  tlie  duly 
of  keeping  such  swinging  boom  so  faatoied  aa 
to  prevent  it  obstmctlDg  the  traCk,  wUdi,  at 
course,  Is  rl^t 

The  fifth  instruction  is  as  follows:  *Tbs 
court  instructs  tbe  Jury  that  whrae  tbe  defense 
is  cmtribntory  negligence  on  the  part  of  tbe 
plain tifTs  decedent  the  burden  of  proving  coo- 
tributory  negligence  is  on  the  defendant,  and, 
to  sustain  It,  It  must  have  a  preponderance  <tf 
the  evidence;  L  &  It  must  a^ipear  from  all  the 
evidence  In  tbe  cbm.'*  No  ot^ectlom  Is  urged 
against  It,  and  ^pparenOy  there  Is  none. 

The  fourth  instmctlan  is  as  follows:  ""Bie 
court  InstmctB  t&e  Jury  that  If  they  find 
tlie  evidence  that  James  0-  McCreery,  at  ttie 
time  of  the  accident,  was  standing  either  In  tbe 
doOT  of  the  fnmt  car  as  It  was  nwvins,  or  todt- 
hig  through  the  glass  In  flie  dow,  and  that  he 
could  see  ahead  of  the  train  as  w^  as  If  b> 
had  been  on  the  outside,  that  would  be  a  suffi- 
cient compliance  with  the  rule  requiring  Urn 
to  take  a  consplcuona  place  oo  tbe  front  of  tiw 
car.**  The  objection  to  XbiB  Instruction  Is  that 
there  was  no  evldoice  that  Intestate  "was 
standing  dthw  bt  the  door  of  ttte  front  car" 
**or  looUng  through  the  glass  in  the  dow." 
The  evldmce  of  the  witness  Ferguson  Is  that 
the  conductor  was  standing  at  the  door  In  the 
west  end  of  the  car,  where  his  duty  would  re- 
quire him  to  be  to  keep  a  lookout;  hence  the 
presumption  Is  that  be  was  there  for  that  pur- 
pose, and  dlschar^ng  his  duty.  In  tbe  abeeoce 
of  evidence  to  the  contrary.  At  least  this  evi- 
dence tends  to  prove  the  matter  of  the  Instruc- 
tion, and  it  was,  therefore,  proper  for  the  con- 
sideration of  the  jury. 

The  third  instruction  Is  as  follows:  mie 
court  Instructs  the  jury  that  an  employs  run- 
ning on  the  trains  of  the  defendant  has  the 
right  to  presume  that  the  roadbed  is  in  a  rea- 
sonably safe  condition  tot  the  passage  of  Its 
trains,  and  that  the  mere  fact  that  a  derrick 
Is  standing  by  the  roadside  is  not  notice  that 
It  Is  dangerous,  unless  the  employ^,  McCree- 
ry, In  the  case,  had  seen  it  upon  the  track, 
or  knew  It  was  in  the  habit  of  swinging 
across  the  trade,  and  after  such  knowledge 
continued  to  run  defendant's  train  vrlthont 
complaint."  Tbe  objection  to  this  InstrucUoD 
Is  as  follows:  "Instruction  No.  3  la  bad  be- 
cause it  Interprets  the  evidence  for  the  jury, 
and  tells  them  from  what  facts  they  may  or 
may  not  Infer  knowledge  on  the  part  of  die 
decedent  of  the  danger.  If  the  derrl<^  or 
boom  was  swinging  loose  paralld  to  tbe  track 
for  some  time,  and  the  decedent  saw  It  in 
that  position,  the  jury  had  a  right  to  say  that 
that  was  sufficient  notice  to  him  that  It  might 
swing  across  tbe  track  In  a  wind  storm, 
whether  he  bad  ever  seen  It  across  tbe  track 
or  not"  The  objection  and  Instruction  so 
thoroughly  correspond  that  It  Is  bard  to  dis- 
tinguish between  the  two  in  the  light  of  the 
evidence.  It  Is  tlwrefore  nntenabla  The  ob- 
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jector  eridentlj  does  not  distinguish  between 
the  standing  dorlck  and  tlie  swinging  boom 
that  ma7  or  may  not  be  attached  thereto. 
The  derrick  its^  would  be  no  obstruction, 
nor  would  the  bO(un,  U  properly  secured.  The 
neeligence  relates  to  the  insecure  boom,  and 
there  Is  no  evldrace  that  It  had  been  swing- 
ing loose  for  some  time.  On  the  contrary,  it 
is  shown  to  have  been  dismantled. 

The  second  instruction  Is  as  follows:  "The 
court  Instructs  the  jury  that,  although  the 
employ^,  McCreery,  did  iu  fact  know  of  the 
existence  of  the  derrick  in  question,  and  Ita 
situation  with  reference  to  the  roadbed  and 
track,  yet  the  said  McCreery  had  thh  right 
to  presume  that  the  defendant  would  keep 
said  derrick  so  secured  as  to  make  It  reason- 
ably safe,  or  cause  the  same  to  be  remored 
after  the  completion  of  the  bridge;  and  It 
was  not  BQcb  negligence  on  the  part  of  said 
McCreery  to  remain  In  the  employment  of 
said  defendant  as  would  defeat  a  right  of  re- 
covery in  this  case."  The  same  objection  la 
urged  to  this  Instruction  as  to  the  third,  and 
Is  equally  untenable.  The  company  bad  the 
right  to  hare  the  derrick  there,  but  they 
should  have  kept  the  boom  secure,  so  as  to 
preTent  It  becoming  a  dangerous  nuisance  to 
its  employes  using  Its  track,  and  this  whether 
owned  by  itself  or  its  independent  contractor 
doing  Its  work;  and  the  conductor  had  the 
right  to  presume  the  company  would  do  Its 
duty  in  this  respect  It  was  not  one  of  the 
ordinary  risks  of  his  employment. 

The  first  instruction  Is  as  follows:  "The 
court  Instructs  the  Jury  that  it  Is  the  duty  of 
a  railroad  company  to  keep  Its  roadbed  in  a 
reascHiably  safe  condition,  so  its  employes  on 
its  train  may  not  be  endangered  in  the  dis- 
charge of  their  duties;  and  if  the  jury  And 
from  the  evidence  that  the  defendant  allowed 
and  permitted  a  derrick  to  stand  on,  or  so 
near  Its  rigtit  of  way  and  roadbed,  and  so 
looaely  fastened  and  tied  that  It  was  liable  to 
be  below  or  to  be  swung  around  across  the 
defendant's  track,  and  thereby  endanger  the 
passage  of  trains  and  the  life  and  limbs  of 
employee  thereon,  and  that  said  derrick  did 
actually  blow  around  or  swing  across  the 
track,  and  cause  the  Injury  complained  o£» 
then  you  should  And  for  the  plalnttft,  and  a»- 
sess  her  damages  such  as  may  seem  fair  and 
lust,  not  exceeding  $10,000."  This  instruction 
clearly  violates  the  rule  laid  down  in  the 
case  of  Woodetl  t.  Improrement  Co.,  38  W. 
Va.  23, 17  S.  E.  386.  The  third  syllabus  Is  as 
follows:  "When  the  court  Instructs  the  jury 
that.  If  they  b^eve  from  the  evidence  certain 
hypothetical  facta  mentioned  In  the  instruc- 
tion, they  must  find  for  the  party  plaintiff  or 
d^endant,  aa  the  case  may  be,  but  omits  from 
such  statement  of  facta  a  material  fact, 
which,  being  believed  from  the  evid^ce, 
would  require  a  different  verdict,  such  in- 
struction is  erroneous,  and,  if  excepted  to, 
and  not  cored.  Is  ground  for  reversal."  This 
present  Instruction  entirely  omits  any  refer- 
ence tv  the  facta  bearing  on  the  Intestate's 


alleged  contributory  negligence,  and  which, 
if  established  to  the  satisfaction  of  the  Jury, 
were  sufficient  to  defeat  the  action.  0.  G. 
Bryan  testified  that  at  the  time  he  first  no- 
ticed the  boom  across  the  track— which  was 
about  300  feet  from  It,  and  too  late  to  stop 
the  train  at  the  speed  It  was  going— the  con- 
ductor was  sitting  at  the  end  of  the  car  near- 
est the  engine,  with  a  newspaper  in  his  hand. 
If  this  were  true,  he  was  not  at  his  post  of 
duty,  nor  keeping  a  proi>er  lookout  ahead,  and 
the  jury  could  very  well  infer  therefrom  that, 
had  be  been  discharging  his  duty,  the  acci- 
dent would  not  have  happoied.  But  the  in- 
struction entirely  Ignores  this  fact,  and,  eren 
standing  by  itself,  takes  away  from  the  jury 
the  question  of  contributory  negligence,  and 
directs  them.  If  they  believe  the  defendant 
was  negligent,  as  alleged,  that  they  must 
find  for  the  plaiatiff.  Nor  could  this  defeot 
be  remedied  by  other  ins  tractions  In  behalf 
of  plaintiff  or  defendant,  aa  they  would  only 
tend  to  contradiction  and  confusion,  and  thus 
mislead  the  jury.  McKelvey  v.  Railroad  Co., 
35  W.  Va.  600.  14  S.  B.  261;  McUechen  v. 
McMechen,  17  W.  Va.  6S3;  Mason  v.  Bridge 
Co..  20  W.  Va.  223;  Railroad  Co.  v.  Sanger, 
16  Grat  2S0;  Hall  T.  Lyons.  29  W.  Va.  420, 
1  S.  S.  582.  This  Instruction,  having  been 
given  over  the  objection  at  the  dtfendant, 
and  being  plainly  arroneous,  according  to  the 
former  holdings  of  this  court,  the  judgmtfit 
must  be  reversed,  the  verdict  of  the  ivxy  set 
aald^  and  a  new  trial  awarded. 


(«  w.  Ta.  HI) 
GUBRBNCB  v.  WABD  ct  aL 
(Smnme  Oonrt  of  Appeals  of  Wsst  VlqSDla. 

April  21.  1897.) 

lEXPRESS  TaUST— FlKOL  BVIDBKOB  TO  BSTABUSB— 
BlITOBGBlfBNT- RUDLTINO  TbDST— CBB- 
TJLIHTT  AS  TO  InTIRBST. 

1.  Ezpren   and    oonatmctiTe   trusts  distin- 
guished. 

2.  Where  one  before  a  jndldal  sale  agrees  to 
buy  In  the  land  in  his  name  for  the  benefit  of 
the  debtor,  the  debtor  to  ^ay  the  purchase  mon- 
ey, and  keep  the  land,  this  la  an  express  trust, 
enforceable  in  eqotty.  A  second  sale  under  de- 
cree and  purchase  or  same  pnrdiaser  wlQ  not 
defeat  the  trust 

8.  Neither  an  express  nor  ooiwtructlve  trust 
In  lands  need  be  created,  deelaied,  or  proven  In 
writing  in  -tills  state,  but  may  be  shown  by  oral 
evidence. 

4.  Where  one  buys  lands  under  executoir 
agreement,  and  afterwards,  before  legal  title  is 
passed,  verbally  agrees  that  if  another  will  p»y 
the  piircbase  money  he  shall  have  the  land,  and 
that  otlier  does  so,  the  trust  is  enforceable  in 
equity.  No  agreement  or  payment,  after  legal 
title  passed,  wUl  be  valid  'without  wrltiag. 

6.  Wha«  one  party  pays  all  or  part  of  the 
purchase  mozey  for  land,  and  title  Is  taten  in 
the  name  of  another,  a  C(»iBtractive  trost,  called 
a  "resulting  trust,"  arises  In  favor  of  the  party 
p»i^  as  to  the  whole  land,  or  pro  tanto. 

6.  Where  one  pays  part  of  the  purchase  price 
of  land,  and  a  deed  is  taken  In  another's  name, 
so  that  a  resulting  trust  arises,  so  it  Is  eertaln 
what  amount  the  one  claiming  under  the  trust 
paid,  whether  the  part  paid  be  an  exact  divisor 
of  the  whole  or  not'—that  is.  whether  It  be  an  , 
aliquot  part  or  not-i.  i"^^  ^^'(tjlgiJtT  [e 


880 


27  SOnrHBASXBBM  BBFOB^nOL 


<W.  Va. 


a  tnut  pro  tanto.   Thm  mnt  b»  fiartmlatj  u 

to  the  Interest  in  the  land. 

7.  A  tmat  mar  exist  In  any  PKOertTi  nal  or 
pervonal,  which  Ii,  in  the  ej9  m  a  eonrt  cC 
equity,  i^pertr  of  Tatoa. 

(Srllabna  1^^  tiie  Conrt) 

Appeal  from  drenlt  court,  Bandolph  ooan- 
ty. 

Bill  by  BC^Tin  Cnmnce  against  Wirt  0. 
Ward  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.  AQrmed. 

A.  M.  Ponndstone,  L.  D.  Strader,  W.  T. 
Ice,  and  Brown,  Jackson  &  Knight,  for  ap- 
pellants. A.  G.  i^der,  Bntcber  &  Harding, 
and  Dayttm  A  Daytom,  for  MjfpOJaB. 

BBANNON,  J.  Under  decree  of  the  cir- 
cuit court  of  Randolph  county  certain  land 
of  MelTin  Garrenc&  was  sold,  and  purchased 
by  William  L.  Ward  and  Wirt  0.  Ward,  and 
afterwards,  tinder  decree  of  rMale  for  non- 
payment of  purchase  money,  the  land  was 
again  sold,  and  purchased  the  same  ptir- 
chasers.  The  sales  were  conflrmed.  Before 
all  the  purchase  money  had  been  paid,  or  a 
deed  made  conveying  the  land  to  the  pur- 
chasers, Gnrrence  instituted  the  prraent  suit 
against  the  said  purchasers  and  Lewis  0. 
Oonrad,  to  whom  they  had  sold  the  land,  al- 
leging that  the  Warda  liad  purchased  in  the 
land  for  hta  benefit,  and  that  Conrad  pur- 
chased with  notice  of  his  rights,  and  seefedng 
to  hare  It  decreed  that  said  purchase  by  tke 
Wards  was  In  tmst  for  his  benefit,  and  to 
set  aside  the  sale  by  tbe  Wards  to  Conrad; 
and  the  decree  gave  Gnrrence  the  relief  be. 
asked,  and  tbe  executor  of  William  L.  Ward 
appealed. 

There  is  some  queetkHi,  tmder  tbe  ail- 
ments in  this  case,  a^B  to  what  kind  of  a 
trust  is  alleged  to  exist  in  this  case.  Ttae 
subject  of  trusts  under  equity  Jurisprudence 
Is  a  very  complicated  and  dlflicult  one,  the 
fountain  of  inexhaustible  litigation.  Tbe 
books  on  trusts  in  their  definitions  are,  nec- 
essarily perhaps,  rarlant  and  confused.  I 
think  that  tor  simplicity's  sake  we  should 
divide  trusts  into  two  classes,  calling  one 
direct  or  express  trusts  (that  la,  trusts  spring-- 
lug  from  the  agreement  of  the  parties),  and 
the  other  constructive  or  implied  trusts  (that 
is,  trusts  created  by  equity  law).  Under  the 
latter  subdivision  will  fall  all  trusts  that  are 
called  implied  trusts,  constructive  trusts,  trusts 
arising  from  fraud  or  otherwise;  In  short, 
all  trusts  that  do  not  spring  from  the  agree- 
ment of  the  parties.  Underb.  OYuats,  p.  10; 
Rice,  Real  Prop.  p.  and  2  Pom.  Eq.  Jur. 
p.  1447,-~so  classify  trusts.  Und^hiU  says: 
"A  declared  or  express  trust  means  a  trust 
created  by  words,  either  expressly  or-  im- 
pliedly evincing  an  intentlOD  to  create  a 
trust;"  and  that  **a  constructive  trust  means 
a  trust  not  created  by  any  words  either 
expressly  or  Impliedly  evincing  a  direct  In- 
tention to  create  a  trust,  but  by  the  con- 
struction of  equity  In  order  to  satisfy  the 
demands  of  Justice."   See  27  Am.  &  Bng. 


Bnc.  lAw,  S;  BSa,  Trntnm,  66;  1  Ferry, 
Trusts,  I  7S.  Thougk  tbls  Is  an  express 
trust,  no  WTlttog  to  create  it  or  to  erldence 
It  is  necessary,  because  tbe  seventh  section 
of  the  Bnglish  statute  of  frauds,  requiring 
all  declarations  or  creations  of  trust  to  be 
manifested  and  proved  by  writing,  tboagb 
re-enacted  In  many  of  the  Amolcan  atates. 
Is  not  induded^  in  our  statute  of  frauds.  It 
Is  well  settled  that  before  that  statute  in 
Bngland  such  a  trust  in  lands  could  be  creat- 
ed without  a  writing,  and,  of  course,  it  can 
be  BO  here  now.  Parol  declarations  or  crea- 
tions of  trust  in  realty  must  amount  to  deer 
and  explicit  declarations  of  trust;  loose  and 
indefinite  expressions  will  not  do.  HIU. 
Trustees,  59.  Such  a  trust  must  be  created 
before  tbe  trustee  obtains  legal  title,  t<a,  if 
the  agreement  be  subsequent,  it  would  fail 
under  the  provisions  of  the  statute  of  firands 
requiring  the  transfer  or  sale  of  lands  to 
be  In  writing.  1  Perry,  nYusts,  H  77,  140; 
Smith  V.  Turley,  82  W.  Ta.  14,  9  S.  H.  «. 
I  tbli)k  the  evidence,  which  I  will  not  detail, 
establishes  the  fact  that  prtor  to  tbe  first 
sale  under  decree,  the  purchasers  and  Gnr- 
rence had  an  agreement  and  understaDding 
by  which  the  said  purchasers  were  to  buy  in 
the  land  In  their  names  for  the  b^eflt  of 
Currence,  and  that  upon  his  payment  ot  the 
purchase  money  the  land  was  to  be  his. 
This  surely  created  a  direct  or  express  trust. 
1  Perry,  Trusts,  i  ITL  Nease  v.  Gapefaart, 
8  W.  Ta.  80.  fully  dlscMses  and  fully  sus- 
tains this.  See,  also,  Walraven  v.  Lock.  2 
Pat  &  H.  547;  Borat  v.  Nana,  28  Grat  42S. 
This  being  so.  It  seems  to  me  tbe  right  of 
Currence  to  relief  Is  plain.  Under  tbe  agree- 
ment between  him  and  the  Wards,  he  paid 
the  cash  payment  under  the  first  sale,  and 
from  time  to  time  he  made  dUterrat  iMy- 
moits,  amounting  to  $1,306.70,  leaving  yet 
unpaid  a  considerable  balance  under  tbe 
Judicial  sale.  There  is  no  principle  of  equity 
wblcb  ^all  debar  him  tf  be  pays  the  bal- 
ance of  the  purchase  money,  and  exoner- 
ates the  Wards  from  their  obligations  touch- 
ing it,  from  having  this  land  conveyed  to 
htm.  It  must  not  be  thought  that  tbe  fact 
that  the  land  was  boVI  a  second  time  will 
make  any  dillerence.  Currence's  failure  to 
pay  the  money  Is  a  common  mlsforttine 
oftener  than  It  Is  a  fault  of  debtors  under 
distress,  and  should  not  work,  and  in  equitir 
will  not  wOTk,  a  forfeiture  of  his  rlghta 
Courts  of  equity  do  not  loc^  with  favor  up- 
on any  kind  of  forfeiture  losing  parties  sub- 
stantial rights  Justly  vested  in  them.  All 
that  the  Wards  can  claim  in  a  court  of  equi- 
ty is  that  they  be  left  perfectly  unharmed 
from  the  obligations  which  as  purchasos 
they  assumed  in  tbls  case.  Being  msde 
whole,  what  further  equity  have  they? 
They  will  have  lost  nothing,  from  a  money 
point  of  view,  though  tbls  act  of  their  friend- 
ship may  have  cost  them  some  personal 
anxiety,  vexatton,  and  trouble.  If,  before 
this  second  saie,^U^e^Vlgu,da  ^^gncQy 
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notlfled  Cnirence  that  he  whb  In  d^ult, 
that  their  Mendahlp  had  gone  u  f ar  u 
they  intended  It  to  go,  that  he  mnst  look 
out  for  his  own  Interests,  and  that  they 
would  at  the  second  sale  purchase  on  their 
own  account  tree  from  any  further  trust, 
that  second  sale  might  have  (I  do  not  s&y 
that  It  would  hare)  destroyed  the  trust,  and 
exonerated  them  from  further  obligation  un- 
der it.  But  they  did  not  do  bo.  They  sim- 
ply became  purchasers  again,  and  the  same 
relation  of  tmst  continued  attet  that  second 
sale.  As  is  said  In  the  opinion  hy  Judge 
Snyder  In  Marry  t.  Sell,  28  W.  Ta.  476: 
"When  the  relation  of  trustee  and  cestui  que 
trust  Is  once  established,  no  subsequent 
dealing  with  the  trust  property  by  the  trus- 
tees can  relieve  It  of  the  trust  as  between 
him  and  his  cestui  que  tmst,  Is  too  well  es- 
tablished to  require  argument  Vangllder  t. 
Hoffman,  22  W.  Va.  1;  Lawrence  t.  Du 
Bois,  16  W.  Va.  443.  Ther^ore  the  subse* 
quent  sale  of  the  land  for  the  purchase  mon- 
ey due  from  Hull,  and  the  repurchase  by 
Ward  at  ewAi  sale,  did  not  devest  or  affect 
the  equitable  title  of  the  plalntift  to  one-half 
the  land.  Upon  said  repurchase  Ward  held 
the  legal  title  as  trustee  for  one-half  the 
land  just  as  he  did  under  the  first  purchase." 
The  books  sustain  this  pn^osltlm.  UlD, 
Trustees,  60. 

It  Is  said  that  after  this  second  sale  Cor- 
rence  surrendered  to  the  Wards  possessiiw 
of  the  land,  and  that  this  ought  to  debar  him 
from  relief.  But  I  do  not  think  so.  It  was 
under  the  certainty  of  expulsion  by  a  writ  of 
possession.  It  Is  also  said  that  his  payment 
of  rent  to  the  Wards,  which  aeems  to  be  not 
a  fixed  rent,  but  some  grain  from  the  mill,  Is 
another  circumstance  to  debar  Ourrence  from 
relief.  Perhaps  I  ought  not  to  s^  that  it  Is 
presented  as  a  bar;  it  Is  not  a  bar.  These 
are  drcnmstances,  It  1b  true,  against  Our- 
rence, but  only  erldentlal  In  charactw,  tend- 
ing to  deny  the  existence  of  any  trust  agree- 
ment but  they  do  not  t^rate  as  forfeiture 
or  release  or  abandonment  of  the  lawful 
rights  of  Gurrence  if  the  trust  be  once  clearly 
established,  for  when  once  a  tmst  Is  cleaiiy 
established  a  court  of  equity  looks  at  the 
substance,  will  not  defeat  It  upon  light  and 
trivial  grounds,  but  will  accord  to  each  party 
his  just  and  lawful  right,  preserving  them 
accmdlng  to  the  original  contemplation  of 
the  parties.  When  once  a  tmst  Is  estab- 
lished. It  continues  to  be  a  tmst  unless  It  Is 
Intentionally  released,- cv  Is  defeated  by  lach- 
es. 27  Am.  &  Eng.  Bnc.  Lawf  810,  S21. 
If  this  Becmd  sale  were  even  procured  by 
the  Wards  with  Intent  to  defeat  Oarrence'a 
rights,  It  would  not,  nor  would  their  sale  to 
C<mrad,  defeat  the  tmst  in  favor  of  Gurrence, 
for  the  acts  of  the  settlor  or  tmstee  cannot 
defeat  the  tmst.  It  requires  the  full  con- 
sent of  all  the  parties  to  defeat  It  1  Perry, 
Trusts,  f  104;  Helsken  v.  Powell,  23  W.  Va. 
717.  One  who  buys  at  a  judicial  sale  under 
oral  agreement  for  the  benefit  ot  another  will 


be  held  trustee.  Denton  r-  McSenzie,  1  Am. 
Dec:  664;  MlUer  v.  Antle,  92  Am.  Dec.  495. 
The  fact  that  It  is  a  Judicial  sale  makes  no 
difference.  Beegle  v.  Wentz,  9S  Am.  Dec 
7S2.  Under  the  head  of  an  expreaa  trust  I 
consider  Gurrence  entitled  to  relief. 

But  BU^se  there  were  no  such  agreement 
at  the  time  of  the  first  sale  creating  such  ex- 
press tmst.  It  Is  conceded  the  Warde 
that  after  the  sale  they  did  tell  Gurrence  that 
if  he  would  pay  the  jmrehaae  mmey  <m  the 
land  he  should  have  his  land  back.  He  did 
proceed  to  pay  considerable  amounts  ,  of  mon- 
ey in  execution  of  this  agreement  What  Is 
the  law  under  this  head?  It  might  occur  to 
any  one  that  as  the  equitable  right  had 
vested  under  the  sale  in  the  Wards,  this  ar- 
rangement between  them  and  Garrence  was 
nothing  but  a  sale  of  the  land,  and,  not  be- 
ing In  writing,  volAt  under  the  statute  of 
frauds  and  perjmies;  but  that  idea  Is  unten- 
able under  three  cases  In  this  court  Marry 
V.  Sell,  23  W.  Va.  475;  HelskeU  v.  Powell, 
Id,  717;  Seller  v.  Mohn,  37  W.  Va.  607,  16 
&  B.  496.  In  the  Murry-SeU  Gase,  It  Is  laid 
down  tliat  If  A.  entered  Into  an  execute^ 
contract  tor  the  purchase  of  land,  and  after- 
warda^  befwe  the  title  Is  convejred  to  him, 
or  any  part  of  the  purchase  money  is  paid,  he 
agrees  with  B.,  a  stranger,  tliat  If  he  will 
pay  half  the  purchase  money  he  shall  be  an 
equal  owner,  and  they  both  pay  equally,  and 
the  1^1  title  Is  subsequently  conveyed  to  A., 
there  Is  a  resulting  trust  In  fav<»^  of  B.;  and 
that  this  trust  la  exempt  fnnn  the  statute  ot 
frands,  and  It  la  CMUpetent  for  the  real  own- 
er to  prove  payment  of  the  purchase  money 
by  oral  evidence.  Sudi  a  trust  as  this,  com- 
monly called  a  "resulting  trust"  was  exempt 
frMU  the  statute  of  frands  exiHressly  by  the 
English  act  and  never  was  under  that  act 
and  our  act  Is  not  affected  by  it  I  thought 
at  first  that  this  was  questionable  on  the 
principle  stated  In  Smith  v.  Tnrley,  32  W.  Va. 
14.  9  S.  E.  46,  that  the  resnldng  trust  must 
arise  at  the  time  the  title  im  taken,  and  no 
subsequent  oral  agreement  or  payment  will 
create  it  as  under  out  present  view  this 
agreement  took  place  after  the  sale  and  the 
birth  of  the  rights  of  the  purchasers;  but  the 
title  thus  acquired  was  only  an  equitable 
title,  and  the  legal  title  had  not  been  con- 
veyed to  the  purchasers  at  the  date  of  this 
agreement  and  I  find  from  the  books  that, 
if  the  arrangement  be  made  before  the  legal 
title  vests  Ip  the  alleged  trustee,  It  becomes 
an  mforceable  trust  Perry,  Trusts,  f  133. 
So,  under  this  head.  It  Is  nothing  but  an  ordi- 
nary case  of  purchase  In  the  name  of  one 
man,  and  the  purchase  money  paid  by  an- 
other; and  the  rule  Is  well  settled  that  there 
arises  a  resulting  tmst  in  behalf  of  him  who 
pays  the  money.  Pumphrey  v.  Brown,  6  W. 
Va.  107:  Hamilton  v.  Steele,  22  W,  Va.  348. 
He  Is  the  owner  of  the  land.  Nor  Is  it  nec- 
essary that  he  pay  the  wh(^e  purchase  money 
under  that  arrangement  If  he  pay  part 
and  falls  to  pay  the  residue,  or  Incomes  un-^ 
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ftble  to  do  so,  the  mercy  of  a  court  of  equity 
win  not  allow  his  right  to  utterly  perish, 
but,  after  shielding  the  trustee  from  loss  by 
requiring  the  property  to  first  Indemnify  him 
against  any  balance  of  purchase  money  bind- 
ing him,  will  give  the  residue  to  the  party 
making  partial  payment  He  Is  a  beneficiary 
pro  tanto;  that  is,  to  the  extent  of  his  pay- 
ment of  purchase  money.  Seller  v.  Mohn,  37 
W.  Va.  507,  16  8.  B.  496;  opinion  In  Murry 
V.  SeU,  23  W.  Va.  480;  1  Perry,  Trusts,  S3 
126,  132. 

'Observing  In  the  books  expressions  to  tha 
effect  that  to  raise  a  resulting  trust  the  mon* 
ey  paid  by  the  one  claiming  It  must  be  ail 
aliquot  part  of  the  whole,  and  Ourrence  not 
having  paid  an  aliquot  part,  It  occurred  to 
me  th&t  this  might  be  an  obstacle  to  relief; 
but  an  examination  has  satlsQed  me  to  the 
contrary.  So  it  be  clear  what  amount  is 
paid,  it  would  seem  to  be  immaterial  wheth- 
er It  be  an  aliquot  part  of  the  whole.  Forty- 
nine  Is  just  as  well  a  certain  fraction  of  100 
as  Is  50.  This  theory  likely  originated  in  a 
statement  by  Lord  Hardwicke  in  Cr(H>  t-  Nor- 
ton, 9  Mod.  233.  He  likely  referred,  not  to 
payment  of  part  of  the  purchase  money,  but 
to  where  several  paid,  intimating  that  there 
could  be  no  resulting  trust  in  favor  of  two 
or  more  paying,  but  only  where  one  was  the 
beneficiary.  This  even  is  not  a  tenable  view, 
because  in  the  later  case  of  Wray  v.  Steele, 
2  Ves.  A  B.  388,  It  was  held  that  there  could 
be  a  resulting  trust  iu  favor  of  several.  This 
Is  now  established.  Hill,  Trustees,  92,  93; 
1  Perry,  Trusts,  i  132.  As  to  Lord  Hard- 
wlcke's  statement,  Chancellc^  Kent  said  it 
was  not  correct  when  only  a  single  individ- 
ual claimed  the  benefit,  for  the  cases  recog- 
nized the  trust  where  the  money  of  A.  form- 
ed oaly  a  part  of  the  consideration  for  the 
land  purchased  in  the  name  of  B.  Tlie 
land  in  such  case  Is  to  be  charged  pro  tanta 
That  is  the  case  of  Botsford  v.  Burr,  2  Johns. 
Cb.  405.  Judge  Story  adopts  the  principle 
of  the  later  cases.  Powell  v.  Manufacturing 
Co.,  3  Mason,  347,  Fed.  Gas.  No.  11,356. 
Some  of  the  cases  dted  to  sustain  this  prop- 
osition do  not  Baker  v.  VlDlng,  50  Am.  Dec. 
617,  only  holds,  like  our  case  of  Shaffer  v. 
Petty,  80  W.  Va.  248,  4  S.  B.  278,  that  It 
must  appear  what  amount  the  party  claim- 
ing the  trust  paid,  and  that,  where  that  was 
uncertain,  no  trust  would  be  raised.  Flem- 
ing r.  McHale,  47  IU.  282,  cited  for  the  prop- 
osition, Is  flatly  against  It,  holding  that, 
where  the  first  payment  is  in  full  of  one  In- 
stallment of  purchase  money  under  the  con- 
tract, as  in  the  presrait  case,  the  rule  of  ali- 
quot payment  Is  compiled  with,  whether  the 
part  paid  Is  an  exact  divisor  of  the  wh(^e 
purchase  price  or  not  McGowan  t.  McGow- 
an,  74  Am.  Dec.  668,  has  no  bearing  on  part 
payment  of  purchase  money,  but  holds  that 
the  payment  must  be  made  for  a  distinct 
part  or  interest  In  the  land.  The  books  are 
indefinite  as  to  this  aliquot  part  expression; 
■ometlmes  r^erring  to  a  definite  part  of  the 


land,  sometimes  of  the  money.  See  full  note 
to  N^l  V.  Keese,  51  Am.  Dec.  753.  Thongb 
the  theory  on  which  resulting  trust  rests  Ii 
that  the  payment  made  becomes  convoted 
Into  land,  and  Is  not  a  lien  on  It  that  refers 
rather  to  the  time  of  payment  (that  la,  that 
It  must  be  before  the  legal  title  Is  taken), 
rather  than  to  the  portion  of  the  money  paid, 
or  of  the  Interest  in  the  land  springing  there- 
from; for  where  both  have  paid  they  can 
have  joint  Interest  In  the  land  proportionate- 
ly to  the  mcmey  paid  (that  Is,  the  party  who 
is  to  hold  as  trustee  and  the  boi^clary),  Just 
as  where  th»«  are  two  or  three  benefl claries 
paying  separate  ainounts.  So  If  one  pay  ^ 
and  another  961,  their  interests  would  he 
«»/ioo  and  »>/io».  respectively,  Just  as  rea- 
sonably as  if  each  had  paid  $50.  It  la  only 
necessary  that  It  be  dearly  shown  what  part 
he  has  paid  (Shaffer  v.  Petty,  supra;  HIU, 
Trustees,  92,  note  2;  1  Perry,  Trusts,  (  132); 
but  there  must  be  certalDty  as  to  the  Intflr- 
est  in  the  land. 

Counsel  for  appellants  suggest  ttiat  as  the 
title  and  disbursement  of  the  proceeds  are 
under  the  centred  of  the  court  in  the  cred- 
itors' suits  in  which  the  land  was  OTiginally 
sold,  Gurrence  should  not  bring  an  Independ- 
ent suit  but  go  into  that  to  have  his  re- 
lief. Obviously  that  would  be  the  introduc- 
tion Into  that  suit  of  matter  wholly  foreign 
to  it  Though  no  title  but  an  equitable  one 
has  yet  passed  to  the  purchasers  under  the 
sale,  yet  they  had  made  a  sale  to  Conrad, 
and  Ourrence  had  right  as  they  denied  his 
rights,  to  sue  to  have  his  rights  adjudged 
and  declared,  and  to  vacate  the  sale  made  to 
Conrad.  If  he,  after  such  adjudication  in 
favor  of  hie  rights,  should  pay  the  purchase 
money,  he  would  be  entitled  to  the  land,  and 
the  court  vested  with  the  title  would,  npon 
a  proper  showing  by  him,  confer  title  upon 
him.  He  Is  not  compelled,  under  these  cir- 
cumstances, to  wait  until  a  deed  shall  have 
been  made.  He  had  the  right  to  ask  a  Jn- 
dlctal  sentence  binding  upon  t^ose  claiming 
adverse  Interests  to  blm.  It  may  be  thought 
that  as  no  deed  has  been  made,  but  title  Is 
In  abeyance  in  the  hands  of  the  court,  no 
trust  has  arisen  as  yet;  but  note  that  the 
right  to  have  the  title  In  the  power  of  the 
court  passed  is  dependent  upon  who  has  that 
equitable  title  arising  under  the  sale.  On 
the  face  of  the  papers,  the  Wards  are  pos- 
sessed of  it  and  the  court  will  pass  the  legal 
title  to  them.  The  question  arises,  who  la 
entitled  to  go  before  the  court  and  have  title 
passed,— the  Wards  or  Ourrence?  Or,  after 
Its  conveyance  to  the  Wards,  whether  Our- 
rence is  the  real  owner.  The  right  to  the 
legal  title  depends  upon  the  question  wheth- 
er the  Wards  or  Ourrence  are  entitled  to  it 
That  equttble  title  Is  a  sufficient  title  In  the 
eyes  of  a  court  of  equity  to  be  the  subject 
of  a  trust  sufficient  to  enable  a  court  of  eq- 
uity to  declare  the  right  as  to  it;  for  there 
can  be  a  trust  under  a  legal  or  an  equitable 
estate  In  anything  which  a^coart  ofL  equity 
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recognizes  as  a  subject  of  property.  27  Am. 
ft  Ensr.  Bine.  Law,  24;  Underh.  Trustees,  9, 
note;  1  Ferry,  Trusts,  H  «7.  B6.  If  A.  buy 
an  eiecatory  title  with  B.'8  money,  cannot  B. 
me  A.  and  tlie  vendor  before  deed  made  to 
declare  the  trust  and  bare  the  title  made  to 
bim? 

T%e  evidence  Is  conflicting  In  this  case  as 
to  whether  Goniad,  before  his  porchaae,  bad 
notice  of  Gurrence's  rights.  Onrrence  swears 
positlTely  that  he  gave  him  notice;  Conrad 
jnst  the  reverse.  There  Is  some  evidence 
corroborating  Onrrence.  The  court  proba- 
Wy  found  for  Cnrrence  on  this  issue  of  fact, 
but,  no  matter  whether  it  did  or  not.  the 
legal  title  had  not  passed.  Gbnrad  had  not 
paid  all  of  his  purchase  money  and  obtained 
bis  deed.  This  suit  itself  was  a  notice  to 
him  of  Gurrence's  claim.  He  is  not,  there- 
fore, a  complete  purchaser  for  valuable  con- 
sideration. Tbe  first  sale  was  on  the  11th 
of  January,  1886;  the  second  sale  on  the 
14th  of  September,  1887.  This  suit  was 
brought  in  December,  1888.  While  it  is  true, 
as  laid  down  in  Smith  v.  Turley,  82  W.  Va. 
14.  9  3.  B.  46,  that  long  lapse  of  time  will 
defeat  the  ^orcement  of  such  a  trust,  this 
short  delay  would  not  do  so.  Being  purely 
cognizable  In  a  court  of  equity,  the  statute 
of  limitations  has  no  reference  to  it.  Hels- 
keU  V.  PoweU,  23  W,  Va.  718. 

We  are  asked  to  open  up  the  matter  of 
rental  found  the  commissions  against  the 
Wards  for  the  property  while  in  their  pos- 
session. We  see  no  reason  for  so  doing  in 
this  court  Under  the  present  statute  they 
may  except  to  the  commlssltmer's  report  by 
leave  of  the  drcnlt  court,  or  show  cause  for 
a  recommitment  of  HaA  question  to  a  com- 
misBlimw.  The  court  wlU  have  discretion, 
upon  proper  cause  shown,  to  allow  further 
hearing  before  the  cnnmlMloner  of  that 
qnestlon. 

One  of  the  briefs  of  counsel  In  this  case 
would  treat  this  case  on  the  the(»ry  that  the 
Wards  were  but  sureties  of  Cnrrence  In  this 
transaction,  and  that  when  they  bought  the 
second  time  th^  could  and  did  buy  free  from 
any.  obligation  to  Cnrrence,  on  the  theory 
that  sureties  may  buy  to  ^otect  themselves. 
But  this  Is  not  the  real  cast  of  the  case. 
Tbe  Wards  were  Mmply  purchasers  under  a 
trust,  and  the  transaction  can  be  treated  on- 
ly in  that  light,— tbe  light  In  which  it  Is  well 
defined  in  equity  Jurisprudence.  Relief  must 
be  given  or  refused  upon  that  basis,  as  that 
Is  the  condition  in  which  the  parties  place 
themselves. 

One  of  the  counsel  In  this  case  has  argued 
that  the  demurrer  ou^t  to  have  been  sus- 
tained, because  ot  the  want  of  certainty  In 
the  bill,  treating  It  as  a  bill  to  enforce  a  con- 
structive or  resulting  trust  only;  claiming 
that  for  that  purpose  the  bill  Is  uncertain 
and  Indefinite.  It  is  useless  to  enlarge  upon 
thte  subject  The  bin  sets  np  enough  to  make 
an  express  and  also  a  constmctlve  trust,  and 
te  good.   I  rest  the  case  on  the  basis  of 


trust,  not  on  fraud.  Kot  every  refusal  to 
pay  or  live  up  to  a  contract  Is  fraud  to  give 
Jurisdiction  In  equity.  There  must  be  fraud 
in  the  Inception— in  the  procurement— of  the 
contract  I  do  not  think  the  position  as- 
sumed as  one  point  in  brief  of  counsel  that 
the  agreement  would  be  good  treated  as  a 
verbal  contract  under  the  doctrine  of  part 
performance  will  hold  good.  Treating  It  sim- 
ply as  a  sale,  no  possesslw  was  taken  under 
it  Onrrence  simply  remained  in  possession 
under  his  old  right,  bnt  did  not  enter  under 
the  new.  Afflrmed. 

DHNT.  J.  (concurring).  Judge  BBANNON 
and  myself  have  arrived  at  the  same  conclu- 
sion In  this  case,  but  on  dlffer^it  grounds;  he 
holding  that  the  agreement  between  the 
Wards  and  Onrrence  created  an  express  trust, 
enforceable  In  a  court  of  equity,  while  I  place 
it  «i  the  Jurisdiction  of  equity  to  prevait  the  . 
consummation  of  attempted  fraud;  both.  In  the 
end,  however,  amounting  to  tbe  same  thing, 
simply  depending  on  a  different  mode  of  rea-. 
soning;  my  position  being  tb&t  the  Wards  had 
not  as  yet  acquired  any  vested  trusteeship,  and 
tbe  only  thing  they  did  have  was  that  by  tte 
trust  and  confidence  reposed  In  them  by  Cnr- 
rence they  were  in  position  to  take  undue  ad- 
vantage of  him,  and  thus  perpetrate  a  fraud 
upon  him  by  acquiring  and  disposing  <a  the  le- 
gal title  to  his  property,  l^ey  had  neither  the 
equitable  nor  legal  title,  nor  even  the  mere 
right  to  demand  a  conveyance  of  the  same 
without  b^g  guilty  of  a  breach  of  confidence; 
yet  they  were  In  position  to  do  so.  The  mere 
fact  that  a  person  is  hi  a  condition  to  create  a 
trust  in  himself  would  hardly  elevate  Mm  to 
the  position  of  a  trustee,  although  his  sdvanta- 
geous  position,  being  one  acquired  by  trust 
and  confidence,  would  Justify  the  interfermce 
of  a  court  of  equity  to  prevent  the  consunama- 
tlmi  of  threatened  wrong.  Courts  of  equity 
prevent  the  pai>etratIon'  of.  as  well  as  relieve 
agabist,  consummated  frauds.  AM  defined 
by  Story:  "Fraud,  In  the  sense  of  a  court  of 
equity,  properly  Includes  all  acts,  omissions, 
and  concealm^ts  which  involve  a  breach  of 
legal  or  equitable  duty,  trust,  or  confld«ice 
Justly  reposed,  or  are  Injurious  to  another,  or 
by  which  an  undue  advantage  is  taken  of  an- 
other." Story,  Bq.  Jur.  |  187.  Cnrrence, 
while  holding  the  equitable  title,  not  having 
folly  paid  the  purchase  money,  was  not  in 
position  to  demand  the  legal  title  then  In  abey- 
ance by  the  decree  of  confirmation,  and,  If 
the  Wards  had  remained  quiescent  would 
have  had  no  right  to  apply  to  a  court  of  eq- 
uity for  relief;  but  when  the  Wards,  acting  In 
breach  of  the  confidence  reposed  In  them,  took 
the  possession  of  the  property  away  from 
him,  and  made  an  attempted  sale  thereof  to 
Conrad,  th^  were  guilty  of  fraud  in  the  sense 
of  a  court  of  equity;  and  whatever  rights, 
little  or  great  they  acquired  by  their  uncon- 
scientious conduct  they  must  be  deemed  to 
hold  as  trustees  for  Cnrrence  as  to  any  vested 
rights,  and  the  same  may  be  said  oUhelr  ven-. 
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dee,  who,  with  eyes  open,  porcbased  their  In- 
tareets..  1  Ferry,  Trusts,  i  169.  This  trust, 
however,  arising  from  breach  of  ccaifldence  Is 
constinictlTe,  and  not  express.  Although  It  Is 
true  that  an  express  trust  would  arise  hj  the 
agreement  bad  between  Wards  and  Currence 
prior  to  the  sale,  yet  Onrrence,  not  having 
paid  the  purchase  money,  nor  now  showing 
himself  In  condition  to  pay,  Is  not  ^titled  to 
enforce  such  trust,  and  the  court  acquires  no 
jurledJctlou  by  reason  thereof,  but  the  Juris- 
diction Is  from  the  fraudulent  conduct  of  the 
Wards  In  assuming  the  rights  of  absolute  own- 
ers of  the  prcq>erty  In  violation  of  tbelr  agree- 
ment In  the  case  of  MulboUand  v.  York,  82 
N,  0.  S13,  the  supreme  court  of  North  Caro- 
lina. In  commenting  on  a  parol  arrangement  by 
which  an  attorney  for  a  debtor  was  to  buy 
the  debtor's  land  at  an  execution  sale,  and 
hold  the  same  for  the  debtor's  benefit,  and 
reccmvey  on  being  reimbursed,  says:  "In  our 
opinion,  a, trust  may  be  thus  formed,  and  It 
wlU  be  enforced  on  the  ground  of  fraud  in  the 
purchaser  In  obtaining  the  proptfty  of  an- 
other under  a  promise  to  allow  him  to  re- 
deem, and  attempting  afterwards  to  appro- 
priate it  to  his  own  use."  In  Turner  v.  King, 
2  Ired.  Eq.  182,— a  case  In  which  the  defend- 
ant verbally  agreed  with  the  plaintiff  to  buy 
In  his  lands  about  to  be  sold  under  execution, 
and  allow  him  to  redeem  on  repayment  of  the 
purchase  money,  and  this  being  known  to  the 
bidders,  two  of  tbem  desisted,  and  the  defend- 
ant bought  for  $190  lands  worth  $460,—  Dan- 
iel, J.,  for  the  court,  says:  "The  attempt  of 
the  defendant  to  set  up  an  Irredeemable  title 
after  the  agreement  he  entered  Into  is  such  a  I 
fraud  as  this  court  will  relieve  against"  In 
Vannoy  v.  Martin,  6  Ired.  Eq.  169,— a  similar  I 
case  to  the  foregoing,-— the  court  said:  "It  j 
would  be  a  gross  fraud  upon  the  plaintiff  if  j 
the  said  def^dant  were  permitted  to  set  up  \ 
an  absolute  title  to  the  land,  which  It  Is  the  i 
duty  of  a  court  of  equity  to  prevent,  and  in  | 
the  way  of  preventing  which  the  act  making 
void  parol  contracts  for  the  sale  of  land  does 
not  stand."  The  court,  in  the  case  of  Mul- 
hoUaod  V.  York,  cited,  In  commenting  on  these 
and  other  like  cases,  says:  "These  adjudica- 
tions proceed  upon  the  assumption  that  the 
debtor,  trusting  to  the  good  faith  of  the  party 
promising,  and  lulled  into  a  false  security, 
may  have  desisted,  in  consequence  of  the  as- 
Burance,  from  making  other  efforts  to  pre- 
vent the  sale  and  sacrifice  of  his  property; 
and  it  would  be  a  ^ud  in  the  purchaser  to 
take  advantage  of  the  confidence,  and  hold  It 
thus  acquired  for  his  own  use,  and  to  the  in- 
jury of  the  owner."  All  similar  cases  that  I 
and  base  equity  Jurisdiction  on  the  grounds 
of  fraud,  and,  as  a  resultant  thereof,  hold  the 
tittempted  perpetrator  a  mere  trustee  for  the 
benefit  of  bis  unwary  and  confldlug  victim  as 
to  any  tangible  rights  acqubred.  Troll  v.  Car- 
t«,  15  W.  Va.  867;  1  Perry,  Trusts.  |  171. 

Appellants'  counsel  object  seriously  to  the 
word  "fraud"  as  applied  to  the  attempt  of  the 
Wards  to  get  the  lands  In  ctrntroversy  at  about 


one-balf  tbelr  true  value,  and  prefer,  If  relief 
be  granted  the  appellee,  Currence,  it  be  under 
the  bead  of  "trust,"  the  term  being  less  oppro- 
brious, as  quinine  Is  less  bitter  in  capsules  or 
sugar-coated  tablets.  To  this  I  have  no  ob- 
jection, the  result  being  the  same,  and  there- 
fore allow  the  opinion  prepared  by  my  asso- 
ciate to  be  substituted  for  my  former  opinion, 
with  the  reservation  that  It  Is  a  distinction 
without  a  difference,  and  that  fraud,  in  the 
sense  of  a  court  of  equity,  Is  ftaud,  it  mat- 
ters not  under  what  language  it  may  be  con- 
cealed. 

(«  w.  va.  BKi 

TBNNANT  T.  TEJNNANT  et  aL  . 

(Supreme  Court  of  Appeals  of  West  Vlzsinia. 
April  SO,  1897.) 

GxPBBsa  Tbdst— BviDBNcs— Somcxsiror. 
Testator,  at  the  instance  of  hia  sons  M.  and 
A.,  made  a  will  devising  M.'s  share  to  A.  "be- 
cause my  eon  A.  has  advanced  to  my  said  son 
M.  tlie  value  of  all  the  interest  hi  my  estate 
which  my  son  M.  could  have  but  tor  the  will, 
which  is  made  in  fact  to  enable  my  son  M.  to- 
obtain  said  advance  from  his  brother.  A."  In 
a  suit  by  M.  against  A.  to  establnh  a  trust  iu 
the  former's  favor,  plaintiff  testified  that  bis 
Interest  was  devised  to  def^dant  on  the  lattn^'s 
promise  to  make  blm  equal  with  the  oth»  diil- 
dren,  aad  that  said  prcnmse  was  not  k^t;  while 
defmdant  swore  that  he  purdmsed  his  brother'^ 
share  outright,  and  paid  him  $1,000  tberefor. 
There  was  evidence  that  before  the  will  was 
made  defendant  advanced  money  to  plaintiff  to. 
enable  him  to  remove  to  another  state,  and  paid 
some  of  bis  debts;  that  plaintiff  returned  to  the 
state  IS  months  prior  to  his  father's  death,  and' 
settled  OD  a  part  of  the  land,  and  when  his  fa- 
ther died  allowed  bia  share  to  be  partitioned  tn 
his  brother,  frequently  declaring  that  it  belonged 
to  him,  and  for  nine  years  after  probate  of  the- 
will  remained  on  the  land  nnder  sufferance  of 
defendant,  bringing  suit  only  when  the  latter 
demanded  poasessloa.  There  was  evidence  of 
declarations  made  by  defendant  after  testator's 
decease  that  he  held  (he  land  for  plaintiff,  and 
that  he  afterwards  agreed  to  eonver  it  to  hinv 
for  $1,600.  SeUt  that  a  decree  refusing  to  de- 
clare a  tmat  should  not  he  revnaed.  Br  a  di- 
vided court 

Appeal  fkom  drcnlt  court,  MonongaUn 

county. 

Bill  by  Milton  Itonant  against  Asa  Ten- 
nant  and  others  to  de<dare  a  trust  From  a 
decree  dismissing  the  UIl,  plalntlfF  appeals. 
Affirmed  by  a  divided  court 

R.  L.  Berkshire  and  Geo.  O.  Sturglss,  for 
appellant.  Cfaas'.  Powell  and  U.  N.  Antett. 
Jr.,  for  appellees. 

D£]NT,  J.  Milton  Tennant  appeals  from  a 
decree  of  the  circuit  court  of  Monongalia 
county  rendered  in  a  chancery  suit  whwelD 
he  was  plaintiff  and  Asa  Tennant  hie  broth- 
er, was  defendant,  and  assigns  as  error  the 
dismissal  of  his  bill  without  granting  the  re- 
lief prayed.  The  following  Is  a  statement  ot 
the  case:  On  tiie  1st  day  of  March,  1660,  at 
the  Instance  of  his  two  sons,  Mlltim  and  Asa, 
Jacob  Tennant  made  his  will,  wht<^  Is  as 
follows:  "I,  Jacob  Tennant,  of  Monongalia, 
county,  Wrat  Virginia,  being  of  aouud  and. 
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dlHWMiIng  mind  and  memory,  do  make,  pob- 
Uah,  and  dedue  this  my  laat  win  and  tMta* 
ment  In  iwwym^  following;  that  Is  to  lay: 
Ttat  after  mj  death,  and  tha  paymsnt  of  all 
my  foMt  iebtK  and  foneral  expenaea,  my  m- 
tat»,  real  and  peraonal,  of  vrery  kind,  wher- 
«T«r  and  bowerer  altoate,  shall  be  dirided 
Into  radi  number  trf  equal  parts  as  i^nJI  be 
-equal  to  all  my  children  who  or  whose  de- 
scendant or  descendants  sh&U  be  UTlng  at  the 
time  of  my  death,  alwi^s  Including  in  such 
gnumeratton  my  sons,  Asa  and  Mltton, 
whether  tbey,  or  ettber  oC  them,  or  any  de- 
scendant oC  el13i«,be  ll-rinf  at  the  tlmeof  my 
death  or  not;  and  that  two  of  such  equal 
attquot  parts  be  gtren  to  my  son  Asa,  or.  in 
•case  be  shall  haTs  died,  to  his  heirs  at  law. 
SeccHkd.  That  one  of  swdi  equal  or  aliquot 
parts  ot  'mj  estate  be  glren  to  each  of  my 
-other  dbUdren  (or  to  thdr  descendants  In  case 
■any  of  them  shall  have  died  before  me  tear- 
ing descendants),  always  ^ceptlng  and  ex- 
<clndiE«  my  son  MUton  and  his  deecoidanto; 
the  tme  intent  and  meaning  ot  this,  my  will, 
being  that  my  son  Asa  shall  represent  both 
himself  and  my  son  Milton  in  the  distribu- 
tion ot  my  estate,  both  real  and  personal;  and 
that  Bnbject  to  this  prortslon  and  Intention 
my  estate  my  estate  shall  pass  to  my  cAill- 
dren  and  their  deecendants  Just  as  the  same 
would  pass  at  law;  and  the  reason  of  this  Is 
not  that  I  discriminate  against  my  son  Mil- 
ton, nor  in  favor  of  liiy  son  Asa,  but  because 
my  said  son  Asa  has  adranced  to  nly  said 
son  Hilton  the  ralue  of  all  the  interest  In  my 
estate  which  my  son  Milton  could  have  but 
for  this  win,  whldi  is  made  In  fact  to  enable 
my  said  son  MDton  to  obtain  said  advance 
from  his  brother,  Asa,  and  with  the  under- 
standlpg  had  In  my  family  that  this  will  Is 
necessary  and  proper  to  secure  an  eqtial  dl- 
Tlslon  amongst  my  children,  and  that  the 
same  shall  never  be  revoked.  Witness  my 
signature  and  seal  this  first  day  of  Mandi, 

Us 

laao.  Jacob  X  Tumant.  DSeaL]  Wltneas- 

es:  Hmryx  P.  Wilson.  [SealJ  Ira  BaUey. 
[<SealJ"  Milton  Tennant  Insists  that  ha  was 
about  to  move  permanently  to  Texas,  and  It 
was  agreed  between  hlmsetf  and  Asa  that 
the  latter  was  to  have  his  share  In  his  fa- 
ther's estate,  and  him  therefor  its  value 
In  money;  that  he  did  go  to  Texas,  and,  after 
staying  about  three  years,  returned,  and  settled 
down  oo  his  taSbtit*  land,  he  still  beliv  la  Ufa; 
that  his  (atbsrdisd  In  July.  18M.  and  the  wlU 
vras  probated,  and  shortly  aftmvard  the  land 
was  divided,  and  two  shares  were  allotted  to 
Asa  In  accordance  wtih  the  provisions  of  tha 
will,  but  that  plaintiff  was  permitted  to  take 
possession  of  one  of  the  shares,  containing 
about  91  aasB,  as  his  own,  and  held  the  ssme 
nntU  the  Institution  of  this  suit,  repaying.  Asa 
wtth  grain,  stc,  any  taxes  paid  by  him;  that 
Asa  had  never  paid  htm  his  share  in  the  ee- 
'tate^  any  part  thereof,  but  had  conceived 
.the  Intstttlott  of  holding  the  ^ip^anf  s  shaza 


Ij  Ttatns  of  tha  wm  without  reotnupenslng 
htm  ttMMfor  In  aeewdanoa  wMta  the  agree- 
ment made  with  hla  father  to  make  aniellant 
equal  with  the  other  diUdren,  and  had 
brought  suit  to  dlspnsasss  him.  Asa,  on  the 
other  hand,  claims  that  the  ai^aUant  agreed 
to  take  fl,000  for  his  share,  without  regard 
to  the  question  of  equality,  and  that  ha  had 
folly  paid  Ihe  sam^  or  aeeured  It  to  be  paid 
at  Oa  tlnw;  that  wh«n  iSie  land  was  pai> 
tltloned  he  rented  <me  share  thereof  to  the 
app^ant,  who  accounted  to  him  for  the  rent, 
and  that  he  has  always  paid  ttie  taxes  then- 
on;  that  at  tha  Instance  ot  ^tenant  be  of- 
fered  to  let  him  have  the  land  for  fl,0OO, 
whldk  sum  he  claimed  it  would  take  to  make 
him  wlKde,  and  appellant  agreed  flurato,  but, 
falling  to  make  such  payment  be  bronCht 
suit  for  possession.  Appelant  a^ra  the  agne-' 
m«it  vraa  that  the  price  ha  waa  to  pay  to 
retain  the  land  was  9UB0O,  leas  the  price  of 
11%  acres,  mM  to  Peter  Toast,  and  dam- 
ages recMved  fsr  a  county  road  and  rental 
for  oil  tease  and  pipe  Una  were  to  be  dedoetad, 
which  Asa  denies.  What  the  contract  or 
agrennent  was  between  the  psrtlea  at  the 
time  the  win  was  ececnted  is  not  all  satis- 
factorily established,  there  being  no  memo- 
randum  or  statement  thereof  In  writing,  oth- 
er than  what  the  win  contains.  Asa  allegea 
that  he  was  to  p^  fl,000  to  ai^dlant,  but 
he  entirely  fails  to  establish  such  to  have 
been  the  contract  Tliere  is  no  evidence  but 
his  own  in  relation  tiiexeto,  wUcH  Is  contra- 
dicted by  the  sKtellant,  who  Is  siqpported  by 
the  language  of  tha  wUL  The  ertdoioe,  as  It 
appears  In  the  record,  decidedly  preponderates 
against  the  faU  payment  by  him  of  tbe 
000,  and  yet  appellaiit  admits  as  a  mattw  of 
compromise  be  agreed  to  repay  btan  fUfOO, 
less  certain  deductions  heretofore  mentioned. 
The  terms  of  tha  win  are  tbe  only  written  evi- 
dence aa  to  the  contract  between  the  parties, 
and  they  an  la  -Oiese  words:  '*And  tbe  veasm 
of  this  Is  not  that  I  discriminate  against  my 
son  Milton,  nor  in  fsvor  of  my  son  Asa,  but 
because  my  said  son  Aaa  has  advanced  to 
my  said  son  MUton  the  value  of  all  tbe  In- 
terest In  my  estate  which  my  son  MUton 
could  have  but  for  this  win,  whldi  Is  made 
In  fact  to  mable  my  son  MUton  to  dbtaln 
said  advance  from  his  brother,  Asa,  and  with 
the  understanding  had  In  my  family  that  this 
win  la  necesaary  and  i«oper  to  seenra  aa 
equal  division  amongst  my  children,  and  that 
the  same  shan  nevw  be  revoked.**  The  cim- 
slderation  for  the  wUl  Is  the  value  ot  an  tbe 
Interest  of  the  appellant  In  the  estate  of  tha 
testator,  no  part  oi  which  Is  pretended  to 
have  beoi  paid  at  the  ttane  of  tbe  azeeutlon 
of  the  will,  and  It  therefore  furnishes  no  evi- 
dence of  payment 

It  la  a  well-estaUlshed  prlnc^le  ot  equity 
Jurisprudence  that  where  a  person  obtains  a 
devise  or  bequest  in  his  own  name  on  prom- 
ise to  hold  It  for  the  benefit  <tf  another,  the 
nominal  devisee  win  be  held  to  be  a  trustee, 
and  the  bequest  a  trust  tot  the  boteflt  at 
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such  otber.  As  Is  aald  In  tlie  cass  of  (Awdi 
T.  Roland,  M  Fa.  St  442:  "Thla  doctrine 
fastens  up<Hi  tbe  conaclence  oi  the  party  hftT- 
ing  thus  procnted  a  will,  and  tiim  frandiH 
lently  refusing  or  neglecting  to  fulfill  tbe 
promise  on  tbe  faltti  of  whlcta  It  was  exe- 
cuted, a  trost  or  ctmfldence  whlcb  a  coart  of 
equity  will  enforce  by  compelling  a  convey- 
ance when  the  proper  time  for  it  has  atriy- 
ed."  Also:  "The  trust  instated  on  here, 
however,  owm  Its  validity  not  to  the  will  or 
the  dectaration  of  the  testator,  but  to  the 
fraud  of  tbe  derlsee.  It  belongs  to  a  class 
In  which  the  trust  arises  ex  maleflclo,  and  In 
whldi  equl^  turns  the  fraudulent  procurer 
of  the  legal  title  Into  a  trustee  to  get  at  blm." 
The  fraud  ccMiirists  In  the  breach  of  duty  and 
obllgatlfn  on  the  part  of  the  nominal  devisee. 
Story,  Bq.  Jur.  S  781:  "In  the  case  of  Old^ 
ham  T.  Lltcbford,  2  Vem.  606,  it  being  iKoved 
that  the  devisee  of  certain  real  estate  had 
promised  the  testator  that  he  would  pay  an 
annuity,  which  otherwise  the  testator  would 
have  charged  on  the  real  estate  devised,  it 
was  decreed  that  the  annuity  should  be 
charged  on  the  land."  In  this  case  tbe  ap- 
pellee obtained  a  devise  of  property  wfalcb 
would  otherwise  have  been  devised  to  the  ap- 
pelant on  the  promise  of  payment  to  the  ap- 
pellant of  the  value  of  the  Interest  devised. 
His  after-refusal  to  do  so  justifies  a  court  of 
equity  In  diargiog  upon  the  property  devised 
In  favor  of  the  appellant  the  value  thereof, 
or  In  holding  the  appellee  as  a  trustee  for 
his  benefit,  giving  him  the  ch(rice  to  pay  the 
value  or  surrender  the  property.  Williams 
V.  Vreeland,  29  N.  J.  Eq.  417;  also  32  N.  J. 
Bq.  186,  note.  Nor  does  the  fact  that  the 
will  may  iiave  been  made  in  such  manner  to 
secure  the  value  of  the  sppellant's  Interest 
to  himself  and  [oevent  his  creditors  from 
seizing  the  same  render  the  same  fraudulent, 
as  the  testator  had  the  right,  without  being 
guilty  of  fraud,  to  secure  the  appellant's  In- 
heri^ble  interest  in  such  way  as  to  prevent 
it  being  taken  by  his  creditors.  In  Jones  v. 
McKee,  3  Fa.  St.  496,  6  Pa.  St  425,— a  case 
In  which  a  son,  being  financially  embar- 
rassed, persuaded  his  mother  to  give  all  her 
lands  by  codicil  to  her  will  to  his  sister,  who 
would  hold  one-half  of  such  devise  In  trust 
for  htm,  to  which  the  sister  being  present  as- 
sented,—held,  that  the  sister  was  a  trustee 
for  her  brother  as  to  one-half  the  lands,  and 
that  subsequent  parol  admissions  of  the  sister 
were  admissible  to  establish  the  trust  So, 
in  this  case,  the  admissions  of  the  appellee, 
and  his  wllliugness  to  deed  the  land  to  the 
appellant  on  being  made  whole,  is  competent 
testimony  to  establish  the  provision  of  the 
will  as  creating  a  trust  in  him  for  the  benefit 
of  bis  brother.  Nor  is  the  parol  agreement 
entered  Into  by  them  tn  violation  of  the  stat- 
ute of  frauds,  for  It  amounts  on  the  part  of 
the  appellee  to  nothli^  more  than  an  agree- 
ment to  execute  his  trust,  which  he  was  equi- 
tably bound  to  do.  Where  one  agrees  ver- 
bally to  do  that  which  ha  is  already  under 


I^EbI  obligation  to  perform,  such  agreement 
la  not  rendered  Invalid  by  ibe  statute  of 
fraud*.  The  parties  thereto  seem  to  have  mis- 
understood each  other  as  to  the  terms  of  the 
agreement,  and  therefore,  th^  minds  never 
haying  met.  It  was  not  a  binding  contract 
but  operates  as  a  mere  evidential  admission 
of  the  (rust 

From  the  language  of  tbe  will  It  Is  plain 
that  the  testator  was  Induced  by  the  dev- 
isee to  make  it  on  assurance  that  he  would 
satisfy  the  appelant  In  such  way  as  to  se- 
cure him  an  equal  share  with  the  othor  hdrs. 
He  now  claims  he  purdUaed  tbe  Interest  ont- 
rl^t  tta  $1,000,  and,  if  he  could  have  provM 
such  to  have  been  the  arrangement  agreed 
to  by  the  testator  and  accepted  by  the  apptl- 
lant  and  that  such  consideration  was  fully 
paid,  he  would  be  entitled  to  prevail.  But, 
as  heretofore  shown,  this  be  utterly  failed  to 
do.  Having  failed  to  show  a  full  compliance 
on  his  part  with  the  conditions  on  whldi 
be  received  the  devise,  the  court  should  have 
held  him  pro  tanto  a  trustee  as  to  such  devise, 
and  holding  the  same  for  the  benefit  of  the 
appellant;  that  Is,  until  the  appellant  was 
made  equal  in  all  respects  with  the  other 
heirs  or  devisees,  as  the  idain  object  of  the 
testator  was  to  secure  such  equality.  For 
this  reason  I  am  of  the  opinion  the  decree 
complained  of  should  be  reversed,  and  this 
cause  remanded  to  the  circuit  court,  with 
direction  to  ascertain,  by  reference  to  a  com- 
missioner' tx  otherwise,  what  sum  will  be  re- 
quired to  make  the  appellant  equal  Ln  all  re- 
spects with  the  other  devisees  of  Jacob  Ten- 
nant,  deceased,  and  charge  the  same  on  the 
land  In  controversy,  or,  in  case  the  said  ap- 
pellee so  electa,  ascertain  the  amount  neces- 
sary to  make  htm  whole  as  to  such  sums 
paid  by  him  under  his  agreement  with  his 
father,  and  require  him  to  execute  a  deed  to 
the  appellant  for  said  land  on  repayment  of 
the  said  amount  necessary  to  make  htm 
whole.  In  whldi  McWHORTBR,  J.,  con- 
curs; but,  ENGLISH  and  BBANNON,  JJ., 
being  of  the  opinion  the  decree  Should  be  af- 
firmed. It  BO  stands. 

BBANNON,  J.  (dlssentbi^.  I  cannot  con- 
sent to  reverse  the  circuit  court  In  this  case. 
The  first  question  presented  is,  what  Idnd  of 
a  trust  exists  in  favor  of  the  plalntifF,  If  any? 
As  Asa  Tennant  Is  not  shown  to  have  been 
guilty  of  fraud  in  the  procuring  of  the  devise 
in  his  favor,— I  mean  that  act  Itself, — it  oc- 
curred to  me  that  on  ^e  basis  of  fraud  there 
could  be  no  trust  I  know  It  Is  laid  down 
that  one  who  procures  property  by  fraud  is  a 
trustee  for  the  Injured  party.  Coleman  v. 
Oocke.  e  Rand.  (Va.)  818.  I  tbought  that  on 
the  basis  of  mere  fraud  a  trust  could  not  be 
erected,  unless  tbe  devise  itself  was  procured 
by  fraud,  and  that  tbe  mere  breaking  of  a 
promise  to  make  the  party  equal  with  money 
would  not  erect  such  a  fraud,  but  be  ground 
of  .action  at  law.  I  find  much  authority  to 
sustain  this  posltbrn.   In  Hoge  v.  Hoge,  1 
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Watts,  168,  Olbson,  0.  J.,  reviewed  tbls  qnes* 
tlon,  and  It  was  held  that  a  deTise  would  be 
a  trust  wbeo  followed  by  evidence  that  it 
was  <^talned  hy  the  frand  of  the  devisee,  and 
be  said  that  a  mere  refosal  to  perform  the 
trust  Is  undoubtedly  not  enough,  and  It  was 
necessary  that  there  should  be  In  the  party 
an  agency,  active  or  passive  in  procuring  the 
devise;  and  be  dted  Whittan  v.  Russell,  1 
Atk.  44S;  in  wUcb  it  was  thought  by  high  au- 
thority that  even  a  promise  to  the  testator  to 
perform  the  trust  was  not  such  an  agency, 
because  the  fraud.  If  any,  there  consisted  not 
in  the  procurement  of  the  will,  but  In  the 
subsequent  neglect  to  perform  the  trust,  and 
that  every  breach  of  promise  Is  not  a  fraud. 
And  2  Minor*  Inat  226,  seems  to  deem  it  es- 
sential that  there  must  be  fraud  in  obtaining 
the  conveyanee  to  make  the  party  a  tmstee. 
2  Pom.  Bq.  Jiir,.  |  1051,  says:  "Whenever  a 
person  piocnrea  a  devise  or  bequest  to  be 
made  directly  to  himself  (and  thereby  pre- 
venting, perh^jHh  an  Intended  testamentary 
gift  to  anotliei)  tbroogh  false  and  fraudulent 
representatl<HUi,  assurances,  or  promises  that  1 
be  will  carry  out  the  original  and  true  pur^ 
pose  of  the  testator,  and  will  apply  the  de- 
vise or  bequest  to  the  benefit  <^  the  third  po^ 
son  who  Is  the  real  object,  and  who  would 
otberwise  have  been  the  actual  recipient,  oi 
the  testatw's  bounty,  and  after  the  testatw's 
death  he  refuses  to  comply  with  his  fturmer 
assurances  or  promises,  but  dalma  to  hold 
the  property  In  his  own  right  and  for  his 
own  exclusive  benefit,-^  sucb  case  equity 
wlU  enforce  the  obUi^tlon  by  Impressing  a 
trust  upon  the  pn^erty  in  faTor  of  the  one 
who  has  been  defrauded  of  tbe  testator's 
Intended  gift,  and  by  treatli^  the  actual  dev- 
isee or  legatee  as  a  trustee  holding  the  mere 
legal  title,  and  by  compelling  him  to  cany 
tbe  trust  into  ettwA  through  a  conveyance  to 
tbe  one  wbo  Is  beneficially  tnl^ested.  It  Is 
not  necessary  that  the  representations,  as- 
surances, or  promises  of  the  actual  devisee 
or  legatee  should  be  in  writing;  they  may  be 
entirely  verbs!  There  are  a  few  cases 
which  seem  to  bold  that  a  trust  will  arise  un- 
der these  drenmstanees  frrai  a  mere  verbal 
promlae  of  the  devisee  or  l^satee  to  luAd  the 
property  for  the  benefit  of  another  person. 
This  position,. however,  Is  clearly  opposed  to 
settled  principle.  The  only  ground  upon 
which  such  a  tmst  can  be  rested,  and  Is 
rested  by  the  overwhelming  weight  of  au- 
thority. Is  actual  Intentional  trajsA."  It  will 
be  found  laid  down  upon  authority  In  Towles 
V.  Burton,  SM  Am.  Dec.  40B,  and  the  appended 
note  thereto,  discussing  dUs  subject,  that 
wliere  one  la  Induced  to  zefraln  from  making 
or  altering  his  will  so  as  to  give  a  bequest 
or  make  other  provision  for  a  pwsan  for 
wbom  he  wishes  to  provide,  by  the  promise 
of  the  heir  or  devisee  or  l^atee  under  the 
win,  to  make  such  provision  himself,  and  the 
promise  Is  not  performed,  equity  will  charge 
the  promisor  as  a  trustee,  on  lurol  proof  of 
the  promise,  iu  favor  of  the  person  for  irtiost 
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benefit  It  was  made.  In  lAugtry  v.  Langtry. 
2  Am.  Bep.  310,  iflie  Illinois  court  held  that 
if  one  voluntarily  conveys  land  to  another, 
the  latter  having  taken  no  measure  to  pro- 
cure the  conveyance,  but  accepting  It,  and 
verbally  promising  to  hold  the  property  In 
trust  for  C,  the  case  falls  within  the  statute 
of  frauds  requiring  a  trust  to  be  expressed  In 
writing,  and  a  court  of  equity  will  not  en- 
force the  promise.  But  it  was  said  that  If 
the  grantor  was  intending  to  convey  tbe  land 
directly  to  O.,  and  B.  interposed,  and  advised 
A.  not  to  convey  It  to  0.,  but  to  convey  It  to 
him,  promising,  If  A.  would  do  so,  he  would 
hold  the  land  in  tmst,  chancery  would  lend 
Its  aid  to  enforce  the  tmst  upon  the  ground 
that  B.  obtained  the  title  by  fraudulent  im- 
position upim  A  The  distinction,  said  the 
court,  may  seem  nice,  but  It  Is  well  estab- 
lished. In  the  one  case  B.  had  no  agency  in 
procuring  the  coD^yance;  in^tbe  other  be 
has  had  an  active  and  fraudulent  ageiwy.  In 
the  one  case  he  has  done  nothing  to  prevrait 
a  conveyance  to  the  Intended  beneficiary;  in 
the  other  he  has,  by  false  promises,  diverted 
to  himself  a  conveyance  about  to  be  made 
to  another.  Pomeroy,  In  note  to  section  1064» 
states  that  the  majori^  of  the  recent  decisions 
do  not  Insist  on  actual  fraudulent  intmtkm 
on  the  part  of  the  devisee  w  Ic^tee  as  neces- 
sary-to  the  creation  of  a  trust  of  this  kind.  In 
Bedllllan  v.  Beaton,  8  WaU.  Jr.  279,  Fed. 
Cas.  No.  1,218,  It  was  held  that  not  only  will 
no  trust  arise  from  a  mere  verbal  promise  to 
the  testator,  however  solemn,  but  none  will 
arise  fnun  a  fraudulent  promise;  on^  a  con- 
tract wlilch  equity  will  enforce.  So  It  seems 
that  there  lit  great  conflict  on  the  question 
whether  there  must  be  actual  intention  of 
frand  in  the  procurement  of  a  devise  to 
create  a  tmst  Now,  where  tbe  statute  of 
frauds  requires  a  declaration  ot  trast  to  be 
in  writing,  I  would  think  that  It  would  re- 
quire actual  fraud  In  the  procurement  of  the 
act  to  erect  a  tmst  A  promise  to  do  certain 
things  would  clearly  create  a  ground  of  ac- 
tion at  law  for  Ite  breach,  but  where  the 
statute  requires  a  trust  to  be  declared  In 
writing,  a  mere  oral  j^mlse  would  not  do 
so.  You  would 'have  to  take  It  out  of  the 
statute  of  frauds  on  tbe  ground  nt  fraud  in 
the  very  procurement  of  the  deed  or  devise. 
But  when  I  come  to  think,  as  our  statute  ot 
frauds  does  not  require  a  writing  to  create 
or  prove  a  tmst  In  real  or  personal  estate, 
tbe  trust  here  allied  to  exist  is  simply  and 
only  an  express  or  direct  trust  not  a  con- 
structive trust  If  Asa  Tennant  did  promise 
to  accept  that  devise,  and  hold  the  land  In 
tmst  for  Milton,  or  to  give  htm  siwh  part  as 
would  make  him  equal  In  land,  or  to  make 
htm  equal  In  money,  It  would  doubtless  be  an 
exiffess  trust  for  an  express  trast  means  a 
trust  created  by  words,  either  npressly  mr 
Impliedly  evincing  an  Intention  to  create  a 
trust  27  Am.  &  Bug.  Bnc  Law,  8;  Hin, 
Trustees,  OS;  1  Perry,  Trasts,  I  78.  'Riere 
Is  DO  eartb^  need,  to  sustain  the^teust  baoi 
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allseed,  to  place  It  on  the  groimd  of  a  tnut 
ex  malefldo,— that  1b,  on  the  ground  of  fraud 
la  the  procurement  of  the  derlse,— for,  if  Aaa 
promised  to  take  that  land  for  the  purposes 
stated,  he  Is  under  an  express  trust  beyond 
all  question,  though  without  writing.  Our- 
rence  t.  Ward,  43  W.  Va.  — ,  27  &  B.  329; 
Nease      Gapebart,  8  W.  Ya.  9S. 

But  is  there  a  trust?  Here  it  Is  settled 
that  to  establlah  an  express  trust  the  evi- 
dence must  be  clear  and  declslTe.  Loose 
and  indefinite  expressions  will  not  do.  Hill, 
Trustees.  59;  Phelps  t.  Seely,  22  Grat.  BTi. 
To  fix  upon  a  man  who  has  been  given  title 
to  land  absolute  on  the  face  of  deed  or  will 
a  trust,  and  thus  take  away  from  him  his 
property,  or  right  conferred,  you  must  fix 
the  trust  upon  him  by  unquestionable  and 
full  proof;  and,  if  you  place  the  trust  upon 
the  ground  of  fraud,  the  law  is,  as  stated 
In  Underh.  Trusts,  187:  "That  being  a  Ju- 
risdiction founded  on  personal  fraud.  It  is 
Incumbent  on  a  court  to  see  that  a  fraud 
or  mains  animus  [evil  mind]  Is  proved  by 
the  clearest  and  most  Indisputable  evidence. 
It  Is  impossible  to  supply  presumption  In  the 
place  of  proof."  I  do  not  think  an  express 
trust  is  clearly  proven.  Asa  Tennant  says 
that  before  his  father  made  his  will,  by 
agreement  between  him  and  Milton,  Milton, 
who  wanted  to  move  to  Texas  with  his 
family,  sold  bim  his  Interest,  he  soliciting  the 
transaction  at  $1,000,  which  he  paid  him. 
Milton  says  he  did  not  sell  him  his  Interest, 
but  that  his  interest  was  to  be  devised  to 
Asa  under  the  promise  that  he  was  to  make 
him  equal  with  the  other  children,  either  in 
land  or  money,  as  he  might  choose.  Which 
Is  the  true  version?  I  think  It  clear  that 
the  will  does  not  create  a  trust,  or  furnish 
evidence  of  it,  for  It  declares  as  the  reason 
for  giving  Asa  two  shares  that  Asa  had 
advanced  to  Milton  'i:he  value  of  all  the  in- 
terest in  my  estate  which  my  son  Milton 
could  have  but  for  tbla  will,  which  is  made 
In  fact  to  enable  my 'son  Milton  to  obtain 
said  advance  from  his  brother,  Asa,  and 
with  the  understanding  had  in  my  family 
that  this  will  Is  necessary  and  proper  to 
secure  an  even  division  among  my  children, 
and  that  the  same  shall  never  be  revoked." 
Why  does  he  say  It  "shall  never  be  revoked"? 
Because  this  arrangement  had  taken  place 
between  the  two  brothers.  The  father  did 
uot  intend  that  Asa  should  be  afterwards  de- 
prived of  what  he  gave  Milton.  Asa  swears 
that  he  expressed  to  his  father  and  to  Mil- 
ton a  solicitude  when  they  proposed  to  him 
to  buy  and  advance  the  m<Hiey  on  Mlltcm's 
Interest;  that  he  tcrid  tbem  he  did  not  want 
to  lose  by  It,  and  was  reluctant  to  accept 
the  proposition;  but  his  brother  had  been  un- 
fortunate in  business,  and  was  almost  penni- 
less, and  he  did  accept  It  This  clause  seems 
to  confirm  this  statement  of  Asa's  solicitude, 
for  It  Inhibits  any  efFort  to  cbange  that  will. 
It  declares.  Instead  of  a  trust,  that  Asa  had 
advanced  to  MUton  his  full  ahara  Now, 


some  declarations  made  by  Asa  after  his 
father's  death  are  adduced  to  sustain  this 
trust;  a  few  declarations  tiiat  he  held  the 
land  for  Milton.  I  know  of  no  other  ctI- 
dence  to  prove  this  trust,  unless  yon  cite 
Asa's  agreement  afterwards  to  conv^  this 
land  to  Milton  at  fl.S0O,  cited  against  him 
for  the  purpose  of  proving  the  existence  at 
a  trust,  when  the  fact  that  the  agreement 
fixed  $1,000  negatived  the  Idea  of  a  trust, 
and  besides  It  was  nothing  but  a  yropoei- 
tlon  made  in  an  attempted  compromise  going 
on  5ust  before  this  suit  between  the  two 
brothers.  Asa,  tor  peace,  offered  to  sell  his 
brother  this  land  for  V1.G00.  It  was  no  rec- 
ognltlcm  of  an  existing  trust;  but  per  contra 
take  the  declarations  and  the  actions  of  Mil- 
ton himself.  They  show  that  he  was  not  to 
have  the  land  Itself  at  any  rate.  Frequent- 
ly Milton  said  that  it  was  Asa's  land.  Wh«i 
the  lands  of  his  fathw  were  partitioned,  he 
was  a  party,  and  carried  chain  In  the  work 
of  partition,  and  said  to  the  commlssionars 
he  had  no  interest  In  the  estate.  When  a 
road  was  being  opened  through  the  land,  he 
swore  twfore  the  county  court  that  it  was 
Asa's  land.  He  knew  of  a  deed  by  which 
Asa  sold  11%  acres  of  it,  and  was  present 
when  he  received  the  money  for  It,  and 
made  no  objection;  and  on  another  occasion 
he  said  that  If  he  had  offered  to  buy  the 
land  of  Asa  for  a  little  home,  Asa  would  not 
have  given  blm  the  chance  to  pay  tor  it 
that  he  gave  Youst  When  Coss  wanted  to 
buy  the  timber  on  the  land,  Milton  referred 
him  to  Asa,  saying  it  was  Asa's  land,  though 
he  was  In  possession  at  the  time,  and  urged 
Coss  to  buy  the  timber,  and  he  would  bani 
It,  and  take  some  furniture  in  pay.  He 
knew  that  Asa  rented  to  Eddy  part  of  the 
land  tor  buckwheat,  and  that  he  received 
the  rent.  He  was  asked  by  Coss  who  owned 
the  land,  and  answered  that  Asa  did,  and, 
when  asked  what  rent  he  paid,  answered 
that  he  helped  Asa  to  put  up  the  grass  and 
wheat,  and  kept  up  the  fence  on  tbe  farm, 
but  answered  no  further  as  to  rent.  Why 
did  he  not  repudiate  then  all  Idea  of  rent- 
ing? Asa  used  the  land  year  after  year  for 
pasturing  and  otherwise,  save  the  small  part 
occupied  by  Milton.  Wilson,  a  witness  to 
the  will,  asked  why  Asa  got  two  shar^,  and 
the  father  said  that  Milton  was  going  to 
move  to  Texas,  and  Asa  bad  bought  his  In- 
terest In  the  estate;  and  Milton,  being  pres* 
ent,  said,  "Yes;  that  is  Just  tbe  way  of  It." 
Bailey,  another  witness  to  the  will,  rerlfles 
Wilson's  statement  as  to  wtiat  the  father 
said,  but  says  he  cannot  say  whether  Milton 
"was  }ust  present  In  the  room  at  tbe  time 
or  not"  Jacob  Tennant  declared  to  Mprris 
that  Milton  was  embarrassed  with  debt,  and 
was  going  to  Texas,  that  Asa  had  bought  his 
Interest  and  paid  him  for  It  This  Is.  p«-- 
haps.  Incompetent  evidence.  Kenft^  evi- 
dence shows  that  in  1892  Aaa  and  Milton 
were  negotiating  a  sale  of  the  land  to  MU- 
ton for  $1,500^  and  Milton  agreed  to  pay 
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tbat.  If  be  waa  flw  owsw  of  the 

land?  Milton  toM  Ice  and  Oonaw^  that 
he  had  no  Interest  in  his  father's  estate. 
In  the  partition  the  land  was  assigned  to 
Asa.  Asa  paid  the  taxes  on  It  year  after 
year.  It  seemq  he  leased  it  for  oil  pnrposes. 
Now,  it  seems  to  me  these  indisputable  clr- 
cmnstances  repel  the  idea  of  a  tmst  to  hold 
the  land  Itself  for  the  nse  of  Milton.  They 
show  that  he  had  no  interest  in  the  land. 
Asa  says  that  when  his  brother  was  gtAng 
to  Texas  with  his  family,  he  purchased  him 
his  railroad  tickets,  assumed  certain  debts 
for  him,  and  paid  him  the  balance  $370  In 
cash.  Is  thia  true?  This  will  of  the  father 
states  that  Asa  had  advanced  the  money. 
Mlltcm  was  Insolvent,  and  was  going  to 
Texas,  and  did  go.  What  m«e  Ukely  than 
tbat  he  would  sell  out  to  hie  more  prosper- 
ous brother  his  Interest?  That  Asa  did  go 
to  Fairmont,  and  buy  the  railroad  tickets, 
Is  nnqnestlonable.  But  MUton  says  he  paid 
(75  on  them  himself,  and  his  father  fur. 
Dished  the  residue  of  the  money.  Very  un- 
reasonable that  the  father  would  furnish 
m<Miey  for  this  purpose  when  he  knew  that 
Asa,  as  he  sayB  in  his  will,  had  purchased 
the  interest  We  know  certainly  tbat  Asa 
Bssamed  $344  debt  tor  Miltra,  and  took  up 
Miltop'a  note.  MUton  says  that  his  father 
bwrowed  ttiis  money  ot  one  BiUlngsly.  It 
seema  unreasonable  tbat  he  would  do  so. 
Asa  swears,  and  other  evidence  corroborates 
him,  that  he  borrowed  the  money  of  Bil- 
Ungsly,  and  repaid  it  to  him.  Strange  that 
the  father  would  bocroi^  the  money  to  pay 
Milton's  debt,  if  It  was  true,  as  the  wiU 
states,  that  Asa  had  advanced  the  full  value 
of  Milton's  interest  We  know,  too,  tbat 
Asa  paid  another  creditor  $150.  True,  Mil- 
ton says,  and  a  witness  oorroborates  him, 
that  ha  handed  this  mon^  to  Asft  Just  be> 
fore  he  started  to  Texas.  That  might  be 
out  of  money  that  Asa  had  paid  him.  It  is 
utterly  denied  by  Asa  under  oath.  Where 
did  Milton  get  the  money  to  carry  himself 
and  his  family  to  Texas?  He  was  insol- 
rent  Is  It  not  likely  that  Asa  furnished 
It,  as  be  swears  he  did?  I  wish  to  know 
why  Asa  paid  this  money,  If  bis  story  Is  not 
true.  When  we  know  he  purchased  these 
tickets,  and  paid  the  $150  cash  to  a  creditor, 
would  we  not  rather  attribute  It  to  such  a 
purchase,  as  Asa  asserts,  than  that  MUton, 
Insolvent  as  he  was,  furnished  the  money? 
Tbls  strongly  corroborates  what  the  father 
said  In  his  will,— that  Asa  had  advanced  Mil- 
ton the  full  value  of  his  share.  Milton  came 
back  from  Texas,  and  settled  on  hie  father's 
land,  18  mcmths  before  his  father's  death. 
He  was  still  Insolvent;  more  needy,  perhaps, 
tban  before  he  went  There  he  lived  close 
to  his  father  and  close  to  Asa.  He  did  not 
claim  the  land,  but,  Instead  of  that  after 
his  father's  death,  saw  It  given  to  his  broth- 
er, and  made'  all  .the  declaratlcois  admitting 
Asa's  pwfiertj  in  the  land  I  have  before 
referred  ta  Strange  that  he  would.  In  his 


poverty,  admit  such  to  be  Uie  fact  M  it  were 
not  80.  If  be  owed  any  debte,  they  were 
barred  by  the  statute  of  llmltotloDS,  and  that 
wotild  not  Induce  him  to  deny  his  owner- 
ship. And  if  Asa  had  not  settled  with  him 
tot  Ills  Interest,  would. be  not  have  gone  to 
bis  father  during  these  18  months,  and  com- 
plained of  his  brother's  delinquency,  ahd 
would  the  father  have  rested  easy  on  his 
bed,  day  or  night  while  Asa  was  perpetrat- 
ing this  injustice?  No,  he  would  have  burn- 
ed his  will,  and  made  another,  giving  MU- 
ton his  share.  Never  would  the  old  father 
have  allowed  this  Injustice  so  long,  especial- 
ly as  he  was  aging,  and  very  soon  to  de- 
part He  would  have  been  prompt  and  ea- 
ger to  do  the  right  It  was  upward  of  four 
years  from  the  date  of  that  wiU,  certifying 
that  Asa  had  ^vanced  MUton  his  fuU  share, 
until  the  father's  death;  and,  if  Asa  had  not 
p^d  MUton  for  his  interest  tor  so  long  a 
period,  would  we  not  have  heard  of  It?  Mil- 
ton swears  that  he  did  complain  to  his  fa^^ 
ther.  Is  this  so?  That  would  make  us  all 
the  more  certain  If  he  did  that  the  father 
would  have  righted  this  wrong.  Knowing 
of  It,  he  would  not  have  tiderated  It  Again, 
the  will  was  proven  August  0,  ISSl,  Milton 
present,  and  moving  for  Its  probate,  though 
It  gave  all  his  share  to  Asa.  This  bill  was 
died  la  BCay,  lS9ft.  For  nine  years  after 
the  father's  death  he  remained  on  that  land 
under  the  mere  mercy  and  sufferance  of  his 
brother,  and  never  until  1898,  when  his 
Innther  demanded  powesslon  of  the  land,  did 
be  bring  this  suit  Strange  that  be  would 
delay  so  long  In  taking  some  step  to  make 
safe  his  right  Strange,  poor  as  be  was, 
that  he  would  rest  easy  so  many  yeara,  and 
Milton  using  the  great  bulk  of  the  land  in 
question.  How  could  he  afford  to  do  so? 
Is  It  probable  that  he  would  have  done  so? 
Mllt<Hi  denies  that  he  sold  Asa  his  Interest 
The  father's  wlU  declares  so,  and  the  fa- 
ther's declaration,  made  at  the  time  of  the 
execution  of  bis  wlU,  and  in  the  presence  of 
Milton,  sustains  Asa.  The  mother  of  the 
two  boys  was  examined.  She  exhibits  great 
reluctance  to  testify  between  these  two 
clashing  eons.  She  says  that  the  children, 
in  lieu  of  letting  her  have  land  while  she 
lived,  each  agreed  to  pay  her  $10  a  year. 
When  asked  how  It  came  that  Asa  paid  her 
$20,  she  said  that  would  liave  been  Ids  share 
the  way  the  children  made  the  bargain. 
Why  should  Asa  pay  his  mother  $10  for 
Milton's  share.  If  MUton  owned  the  land? 
MUton  never  paid  her  any  rental.  There  is 
evidence  tending,  I  think,  very  Inadequately 
to  susteln  the  plaintiff's  case;  but  the  facts 
and  circumstances  above— not  merely  oral 
evidence  of  witnesses,  but  facts  and  circum- 
stances beyond  dlspute-elde  with  the  de- 
cree entered  In  Asa's  favor  In  this  case. 
The  evidence  of  the  two  brothers  is  in 
square  conflict,  and  that  evidence  is  most 
material.  The  circuit  Judge  has  found  in 
favor  of  Asa's  version,  supporte^Las  he  is  by 
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«o  m&ny  circumstances  of  natural  probabil- 
ity. The  burden  of  proof  Is  on  the  plaintiff. 
I>o  ther  not  cast  doubt  upon  the  existence 
of  an  express  trust?  The  circuit  Judge  has 
found  against  It  Can  we  say  the  evidence 
to  establlsb  the  trust  Is  so  plain  as  to  call 
for  his  reversal?  And  as  to  any  fraud  in 
the  procurement  of  the  devise  itself,  there  la 
no  evidence.  And  can  we  say  that  amid 
this  conflicting  evidence  and  these  circum- 
stances Btnmg  against  Milton,  there  Is  any 
money  yet  owing  to  him  fmn  Asa,  and 
that  Asa's  version  of  having  purchased  his 
Interest  out  and  out,  and  paid  him  for  it. 
Is  not  true?  The  circuit  judge  has  found 
that  It  is  true,  and  that  question  rested  on 
inferences  from  circumstances,  conflicting 
oral  evidence,  and  the  credibility  of  witness- 
es In  direct  ccmfllct  I  think  the  case  was 
decided  right,  but  I  feel  at  least  clear  In 
saying  that  it  is  not  so  manifestly  wrong  .as 
to  warrant  a  reversaL  Different  men  might 
differ  In  the  case,  but  that  is  no  reason  for 
reversaL  Richardson  t.  Balpbsnydw,  40  W. 
Va.  IS,  20  S.  E.  864. 

And,  further,  as  to  delay.  Where  one  has 
to  call  on  equity  to  enforce  a  mere  executory 
right,  as  to  declare  a  trust,  not  to  enforce 
an  acknowledged  trust,  it  is  an  invariable 
rule  that  he  must  come  promptly,  Clarke 
V.  Hart,  6  H.  L.  Oas.  655.  And  If  you  put 
relief  on  tbe  ground  of  fraud  In  getting  the 
decree,  It  Is  dearer  yet  that  nine  years'  lach- 
es, with  full  knowledge  of  right,  would  bar. 
Whittaker  v.  Improvement  Co.,  34  W.  Va. 
230,  12  S.  R  607;  Harwood  T.  Railroad  Oo., 
17  WaU.  78. 

BNOUSH,      concurs  In  affirming. 


(48  W.  Vk.  m) 

SHANK  V.  GROFF  et  aL 
(Saprane  Court  of  Appeals  of  West  Ylrglnia. 

AprU  17,  1897.) 
Dm  Abboldtb  in  Form— Pakol  Evidbkob— As- 

SI8IIUaNT--KEDBMPTIOH. 

1.  l%on|^  a  deed  be  absolute  on  its  face,  the 
real  nature  of  tbe  transactkMi  may  be  shown 
by  parol  evidence  or  Burrounding  drcnmstuices, 
and  tbe  deed  l>e  hell  to  be  a  mortgage. 

2.  Where  a  aeed  abaolate  on  its  face  U  shown 
by  evklence  and  rarronnding  drcnmatancea  to 
be  a  mortgage,  and  the  grantor,  In  order  to  re- 
deem the  property,  borrows  the  moaey  from  a 
third  pariy,  and  the  grantee  In  said  deed,  by  in- 
dorsement thereon,  iBsigiw  the  deed  to  the  gran- 
tor, and  the  grantor,  by  Uice  anlgnment,  trans- 
fers the  prcperty  to  said  third  party,  the  deed 
may  itill  be  shown  by  evidence  and  the  drcum- 
stanoes  to  be  a  mortgage  to  secure  said  third 
party  the  money  aovaaeed  1?  falm  to  said 
grantw. 

3.  A  written  agreement  entered  into  between 
said  parties  on  the  day  said  asBignment  was 
made,  providing  that  If  said  third  party  tiad  an 
offer  for  Us  Interest  in  said  property  he  was  to 
give  laid  grantor  notice,  and  allow  nim  to  take 
the  property  at  the  price  offered,  if  accepted 
withm  three  months  prescribed  in  the  agree- 
ment, while  it  may  confer  upon  said  third  party 
a  power  to  sell  the  properbr,  under  the  terms  of 
said  agreement,  does  not  deprive  the  grantor  «f 
the  right  to  redeem  the  propnty. 

(Syllabiw  by  th*  Oonrt) 


Appeal  from  drcidt  court.  Grant  county. 

Bill  by  Samuel  B.  Shank  against  Samuel 
Grofl  and  otho-s.  From  the  decree  plaintiff 
appeals.  Bevereed. 

J.  N.  HcMuIlan,  L.  7.  Forman,  and  F.  31. 
Reynolds,  for  i^pellant  George  Baylor,  txa 
appelleak 

BNGLISH,?.  On  the  first  Monday  hi  Febru- 
ary, 1883,  Samuel  B.  Shank  filed  his  bill  In  tbe 
circuit  court  of  Grant  county  against  Samod 
Groff  and  others,  praying  that  the  court  might 
cancel,  set  aside,  and  declare  null  and  void 
two  deeds  admitted  to  record  on  January  23, 
18d3,  In  the  county  court  ot  said  county,  fn>m 
Lewis  S.  Hartman  and  wife  to  Willlazn  B. 
Glvm,  bearing  date  the  20tta  S^tember,  1802, 
and  from  Samuel  Groff  and  wife  and  Hary 
Keneagy  to  aald  Lewis  B.  Hartman,  bearing 
date  on  the  8th  of  May,  1689,  copies  of  whidi 
deeds  were  filed  wiOi  the  bill,  and  to  refer  the 
cause  to  a  commissioner  to  ascertain  and  report 
what  was  due  to  Samuel  Groff  and  the  Hen- 
ry Keneagy  heirs  upon  the  TTOliam  Hennlng 
Interest  In  said  land,  to  whom  due,  and  in 
what  pn^rtlon,  and  to  compel,  upon  tto  pay- 
ment of  the  money  due  as  stated  In  the  bUL 
the  defendant  Samuel  Groff  and  the  belza  of 
Henry  Keneagy,  deceased,  or  some  one  for 
them,  to  convey  to  the  plaintiff  the  k«al  title 
to  the  Interest  of  William  Hennlng  In  the  un- 
divided half  of  flve-dghteenthB  of  the  tracts 
of  land  In  the  bill  mentioned  and  described  In 
the  deed  from  Robert  W.  Stone  and  wife  to 
Rhodes;  and  that  the  said  Jcim  H.  Keneagy. 
as  guardian,  might  be  restrained  from  pro- 
ceeding to  sell  the  Infant  party's  interest  in 
the  suit  brought  by  him,  and  now  pending  In 
the  court. 

The  pleadings  In  this  case  presoit  for  c<m- 
slderation  and  solution  the  proper  cMistmc- 
tlon  and  legal  Interpretation  of  a  certain  deed 
of  conveyance  from  WlUlam  Henning  to  Sam- 
uel Groff  and  ^nry  Keneagy  for  a  portion 
of  the  land  in  the  bill  mentioned  and  describ- 
ed, a  copy  of  which  is  therewith  exhibited. 
The  question  arises  and  results  from  the  f<d- 
lowing  transactions,  which  are  set  forth  in 
the  bill  and  amended  bill,  to  wit:  William 
Hennlng  became  the  owner  by  reason  ot  a 
conveyance  from  R.  W.  Stone  and  wife  <tf  a 
portion  of  two  cwtaln  tracts  ot  land  lying  In 
said  county  containing.  In  tbe  nggregaXe. 
0,318%  acres.  On  tbe  6th  day  of  March,  1S81. 
said  William  Hennlng,  In  conslderatl(m  of 
$6,212.86,  conveyed  the  legal  title  to  said  pot- 
tlon  of  tbe  land  to  Amos  Herr;  and  the  biU 
diarges:  That,  while  said  deed  appears  to  con- 
•vey  the  fee-simple  title  of  said  WUUam  Hen 
ning  In  aald  portion  ot  said  land,  yet  In  fact 
said  ccmveyance  waa^made  only  for  the  pur- 
pose of  securing  to  said  Amos  Eterr  ttie  aald 
sum  of  $6,212.36,  the  consideration  mention- 
ed In  said  deed;  and  the  nnderBtandlng  be- 
tween the  parties  to  said  deed  waa  thMt  when- 
erw  said  Hennlng  coold  pay  Herr  the  amoiint 
ot  said  consideration,  accmedJiitmi^  faze^ 
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and  expenses  connected  with  the  management 
of  said  Interest  tn  said  land,  then  said  Herr 
was  to  rec^mvey  tbe  lepd  title  ttiereto  to  tbe 
sidd  WllUaiD  Hennlng.  niat  In  ptirsnaoce 
of  said  onderBtandbig,  on  the  Slat  day  of 
SfarCb,  1881,  said  Hennlng  arranged,  throogh 
the  defimdant  Samuel  &ofl  and  one  ^nry 
^nmgy,  to  pay  to  said  Herr  the  amoimt  he 
beld  agabiat  the  said  Interest  which  bad  beoi 
«onTeyed  to  him  by  said  Hennlng  aad  wife. 
Ae  soon  as  said  Hennlng  had  completed  said 
axraugoneDts,  and  bad  paid  off  to  said  Herr 
the  amoimt  he  held  against  said  Interest, 
which  on  March  81,  1884,  was  the  snm  of 
g8,00SL21,  then  said  Herr  tnd  wife,  on  the 
•ame  deed  that  Hennlng  and  wife  bad  exe- 
cuted to  lilm  as  aforesaid,  indoraed  an  aaslgn- 
ment  or  transfer  of  said  Interest  back  to  said 
Hennlng,  by  which  said  Herr  and  wife  traas- 
ferred  aad  set  orer  to  the  said  wnuam  Hen- 
nlng all  their  rigbt,  tlUe,  and  biterest  in  said 
deed,  and  in  the  lands  therein  conveyed, 
which  assignment  and  transfer  were  duly  re- 
corded, lliat,  on  the  same  day  tiu  said  Hen- 
nlng received  said  asBlgnment  from  said  Herr 
and  irife,  the  said  Henuhig  and  wife,  m  the 
same  deed  that  the  Herr  assignment  was  In- 
doraed, assigned  to  Samnd  Oroff  and  Henry 
Kcawagy  all  their  interest  In  said  deed  and 
pn^crtlea  and  lands  thereby  conveyed.  In  con- 
sideration of  $12,000,  which  asslgnmait  was 
also  rececded;  and  tbe  tdU  charges  that  said 
aaslganient  by  WUUam  Homing  to  Samuel 
Oroff  and  Henry  Eeneagy  was  not  made  as 
tlie  absolnte  couTeyance  of  the  fee-dmple 
right  and  title  of  tbe  said  William  Hennlng  m 
bJs  Interest  In  said  land  nnto  Samuel  Gbrofl 
and  Henry  Eeneagy,  but  said  conv^ance  waa 
made  only  for  the  pmpose  of  seeming  to  Sam- 
uel QTD$t  and  Henry  Koieagy  tiie  amount  of 
$12,000,  tbe  consideration  mentioned  therein, 
and  whatever  Interest  might  aocme,  and  tbe 
taxes  that  said  Groff  and  Eeneagy  should 
have  to  pay  upon  the  bituest  aforesaid.  On 
Ute  same  day  the  assignment  and  transfer  last 
above  mentioned  were  made.  William  Hen- 
nlng, Samnel  Orofl^  and  Henry  Emeagy  en- 
tered Into  a  written  agreement  dedaring  tbe 
conditions  of  tbe  tmst  up<m  wbldi  said  Groff 
and  Eeneagy  were  to  fatdd  the  Interest  of 
WnUam  Hennlng  in  said  land,  which  agree- 
ment was  s^;ned  and  actaiowledged  by  an  the 
parties,  and,  togetbor  with  said  assignment, 
waa  ddlnced  to  H.  H.  Nortii,  attorn^ 
g—inel  (Jroff  and  Henry  Eeneagy,  which 
agreement  waa  duly  recorded.  The  trust,  aa 
dedared  In  said  agreonent.  Is  aa  follows: 
nmt  said  Groff  and  Eeneagy,  when  they  sell 
and  convey  tbe  undivided  half  of  flve- 
elghtawiths  of  sidd  tracts  of  land,  wSl  deduct 
from  the  purchase  money  the  sum  of  $12,000, 
and  Interest  thereon  from  tbe  date  Umeof, 
and  an  taxes  that  shall  have  been  paid  by 
them  to  the  time  of  sale,  and  that  they  wm 
then  pay  over  to  said  Hennlng  the  half  of 
wliat  remains  of  said  pnrchase  money,  after 
making  the  said  deductions.  It  was  farther 
agreed  that  at  any  time  said  Bhodes,  Shank, 


and  Herr  agree  to  sell  tbelr  Interest  In  said 
land.  In  order  that  the  same  might  be  sold  as 
a  whole,  Groff  und  Eeneagy  should  seU  thdr 
Interest  at  the  same  time,  to  the  same  party 
or  parties,  for  the  same  eonsIderatl<m,  In  pro- 
porticm  to  their  respective  Interoit,  but  they 
should  not  be  required  to  sell  their  interests 
for  a  sum  less  than  tbe  amount  Invested  by 
them,  with  Interest  and  taxes.  It  was  fur- 
ther  agreed  that  Oroff  and  Emeagy  should 
not  seU  tta^  Intvest  In  said  land  to  any  party 
or  putlea,  other  than  parties  who  might  buy 
the  whole  tract  tji  9,818K  acreSi  without  first 
giving  to  said  Heni^  notice  at  any  prt^oaed 
Bale,  and  the  privilege  for  uy  reasonabla  time 
thereafter  to  buy  said  land  at  such  price  a» 
they  might  be  willing  to  sell  for  to  other  per 
sons,  whleb  reasonable  time  should  not  exceed 
three  numtlis-  ^nus  agreement  should  in- 
clude and  be  appllcaUetothebeirs,a9cecuten, 
administrators,  and  assigns  of  said  parties. 
If  said  Hennlng  should  decide  to  buy  said  In- 
terest of  said  Groff  and  Eeneagy  at  a  price 
VtuBj  offer  to  accept  from  otbw  parties,  tiie 
terms  of  sale  should  be  the  same  to  him  as 
(rifered  to  otber  pBrtlea,'  uid  be  ml|^t  deduct 
any  amount  of  money  that  he  (Homing) 
might  be  entitled  to  under  that  agreement 
rate  plaintiff  charges  that  the  true  Intent  and 
purpose  (tf  said  agreonent  was  to  Show  that 
said  William  Hennlng  bdd  tbe  equity  of  re- 
demption of  Ua  Interert  in  aald  bwd.  and  Oat 
he  had  a  ris^t  to  d«and  tbe  omveyanoe  of 
the  legal  title  thereto  firom  Groff  and  Eeneagy 
whenever  ha  repaid  to  them  ttie  amount  of 
money  he  had  advanced  for  him;  and  that  U 
a  sale  of  aald  Intneet  ahould  be  demanded  bj 
Groff  and  Eeneagy,  before  hmitiIih  could  re- 
deem the  same,  aiming  should  have  reason- 
able notice  of  ^  attempt  to  sdl  said  Inter- 
est, and  that  he  should  have  the  refusal  of 
the  same,  and  tt  was  Incumbent  upon  Groff 
and  Eenemty  to  act  in  the  utmost  good  faith 
with  Btonning  to  carry  bito  effect  the  true  In- 
tent and  purpose  of  aald  declaration  of  trust 
Without  following  consecutively  the  allega- 
tions of  the  Mils  and  amended  bins,  or  the 
answers  that  put  those  allegations  in  issue, 
I  regard  it  as  only  necessary,  for  Uie  pur^ 
poses  oH  this  opinion,  to  can  attention  to  cer- 
tain prominent  facts  which  must  have  a  con- 
trolling Influence  In  reaching  a  proper  con- 
clusion In  passing  upon  the  oron  assigned 
and  claimed  to  exist  in  the  decree  complained 
of.  AuMmg  these  facta  may  be  mentioned, 
flrat  the  execution  of  the  deed  bearing 
date  tiie  Mb  day  of  Uarcih,  1881,  from  Wll- 
Uam  Etonnlng  to  Amoe  Herr  (which  Is  claim- 
ed to  have  been  a  mwtgage);  the  assignment 
of  saTd  deed  or  mortgage  from  Amos  Herr 
and  wife  to  William  Hennlni^  dated  March 
81,  1881^  which  aaaignment  waa  Indoraed 
niMm  said  deed;  the  assignment  by  WUUam 
Hennlng  and  wife  to  Samuel  Groff  and  Henry 
Eeneagy  of  all  of  his  right  title,  and  Inter- 
est In  said  deed  OD  the  same  day,  which  as- 
signment was  also  Indorsed  (Hi  said  deed;  the 
agreement  or  declaration  of  trust  d^ted  the 
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B&me  day  between  Oroff,  Keneagy,  and  Hen- 
ning,  which  has  been  above  recited;  the  deed 
dated  April  15.  1S81,  from  William  Hennlng 
to  the  plaintiff,  Samuel  B.  Shank;  the  con- 
tract between  Samuel  Groff  and  the  heirs  of 
Henry  Keneagy,  deceased,  and  William  B. 
Olren,  to  sell  him  Hennlng's  Interest  In  said 
tract  of  land;  the  registered  letter  written 
November  20, 1888,  by  Keneagy  and  Groff  to 
Hennlng,  Informing  him  that  they  were  of- 
fered $16,000,  payable  April  1,  1S89,  for  their 
Interest  in  the  West  Virginia  land,  which  of- 
fer they  would  accept,  unless,  In  accordance 
with  the  terms  of  said  agreement,  he  wished 
to  take  It,  requesting  him  to  regard  that  let- 
ter as  notice  to  him,  and  requesting  him  to 
let  them  know  wttbln  three  months  whether 
he  wished  to  take  the  property;  the  reply  to 
said  letter,  dated  December  6,  1888,  written 
by  said  Hennlng,  In  which  he  acknowledged 
the  recej.pt  of  said  registered  letter,  and 
states  that,  in  accordance  with  their,  agree- 
ment, he  would  take  the  property. 

Depositions  were  taken  by  both  plaintiff 
and  defendants  In  the  ca^se,  and  on  the  7th 
of  March,  1896,  a  decree  was  rendered  there- 
in, holding  that  a  deed  execnted  by  Samnel 
Groff  and  wife  and  Mary  Keneagy,  devisee  of 
Henry  Keneagy,  deceased,  to  Lewis  S.  Hart- 
man,  and  the  deed  of  Lewis  S.  Hartman, 
and  BCary,  his  wlfe^  to  William  B.  Given, 
in  the  bill  and  amended  bills  mentioned,  were 
null  and  void;  and  that  the  transaction  be- 
tween William  Homing  of  the  one  part,  and 
Samuel  Groff  and  Henry  Keneagy  of  the 
other  part,  on  the  31st  of  March,  1884,  con- 
veying the  interest  of  William  Hennlng  In 
the  land  in  the  bill  and  proceedings  mention- 
ed, as  evidenced  by  the  written  instruments 
executed  between  them  at  that  time,  was  not 
a  mortgage,  but  a  sale  of  the  Interest  of  said 
Hennlng  In  said  land,  subject  to  the  provi- 
sions contained  in  the  agreement  between 
William  Hennlng  of  the  one  part,  and  Sam- 
uel Gn^  and  Henry  Keneagy  of  the  other 
part,  entered  into  on  the  31st  of  March,  1884. 
The  court  farther  held  that  William  Hennlng 
never  repurchased  the  undivided  half  inter- 
est In  five-eighteenths  of  the  laud  In  the  bill 
mentioned  from  Samuel  Groff  and  Henry 
Keneagy,  but  that  Samnel  B.  Shank  was  en- 
titled, by  purchase  and  assignment,  to  the 
rights  and  interests  of  the  said  William  Hen- 
nlng under  said  agreement  of  March  31, 1881, 
between  Hennlng,  Groff,  and  Keneagy;  and 
the  court  further  held  that  William  B.  Given 
had  become  the  owner  of  all  the  rights  and 
interests  of  Samuel  Groff  and  Henry  Ke- 
neagy under  the  Instruments  of  writing  and 
the  agreement  aforesaid.  The  court  further 
held  that  the  true  construction  of  said  agree- 
ment was  as  follows:  That  William  Hen- 
nlng 0old  hla  interest  in  the  land  therein 
mentioned  to  Samnel  Groff  and  Henry  Ke- 
neagy, reserving  the  right  to  require  them, 
before  selling  said  Interest  purchased  by 
them  to  any  party  or  parties  other  than  the 
parties  who  might  purchase  the  whole  tract 


of  0,S18H  acres  mentioned  thmlxi,  to  give 
said  Hennlng  notice,  as  provided  by  said 
agreement,  of  any  offer  they  might  have  fw 
said  Interest  which  th^  were  willing  to  ac- 
cept, said  Hennlng  to  have  the  right,  within 
the  time  prescribed  by  the  agreement,  to 
purchase  such  Interest  at  the  price  and  upon 
the  terms  of  said  offer;  that  this  agreement 
also  required  said  Groff  and  Keneagy  to  sell 
said  interest  in  this  land  whenever  G.  J. 
Rhodes,  Jacob  Shank,  and  Daniel  H«rr  boU 
their  Interest  In  the  land  therein  mentioned, 
provided  that  said  Groff  and  Keneagy  should 
qot  be  required  to  sell  such  interest  for  less 
than  $12,000,  with  interest  thereon  from 
March  31,  18M,  and  the  taxes  that  might 
have  been  paid  by  them  on  said  land  since 
March  31,  1891;  that  whenever  the  said  in- 
terest In  this  land  should  be  sold  by  Groff 
and  Keneagy,  or  their  assigns,  after  deduct* 
Ing  the  sum  of  912,000,  with  Interest  thereon 
from  March  31,  1884  (the  date  of  said  agree- 
ment), and  the  taxes  paid  by  them  from  that 
date  up  to  the  time  of  sale,  the  residue  of 
the  proceeds  should  be  equally  divided  be- 
tween said  Groff  and  Keneagy  or  their  as- 
signs, and  the  said  William  Hennlng  and  his 
assigns.  .The  plaintiff  requested  the  court  to 
determine,  In  addition  to  what  was  decided 
in  this  decree,  what  rights,  If  any,  the  plain- 
tiff had  In  the  land  involved  In  this  suit,  and 
what  rights,  if  any,  the  plaintiff  had  to  the 
rents  and  profits  of  said  land,  and  In  the 
lumber  cut  from  said  land,  and  what  rights. 
If  any,  the  plaintiff  had  to  have  said  land 
sold  or  to  demand  of  William  B.  Given  to 
sell  said  land,  which  relief  was  refused  by 
the  court,  and  from  this  decree  this  ai^aal 
was  appUed  for  and  obtained. 

The  first  assignment  of  error  relied  upon 
claims  that  the  court  erred  in  de<dding  that 
the  assignment  made  March  31, 18S1,  by  Wil- 
liam Hennlng  to  Samuel  Groff  and  Hairy 
Keneagy,  of  the  William  Hennlng  interest  in 
the  land  in  the  bill  mentioned,  was  not  a 
mortgage.  In  considering  the  question  rais- 
ed by  this  assignment  of  error,  and  the  pro- 
priety of  this  p<»tion  of  the  decree,  we  most 
first  look  to  the  true  character  and  legal  ef- 
fect of  the  deed  from  WllUam  Hennlng  and 
wife  to  Amos  Herr,  which  on  the  face  of  it 
appears  to  have  been  an  absolute  conrey- 
ance  of  said  Hennlng's  Inter^t.  but  which  la 
shown  by  the  testln^ony  In  the  cause,  and 
by  the  manner  In  which  it  was  snbaequently 
treated  by  the  parties  thereto,  to  be  merely  a 
conveyance  to  secure  a  repayment  to  said  Amos 
Herr  of  the  sum  of  $6,212.36,  the  conaideratkm 
mentioned  in  said  deed.  Amos  Herr,  In  his 
d^;>osltlon.  In  answer  to  the  following  question: 
"You  have  stated  that  yon  hdd  this  deed  as 
collateral.  For  what  sum  of  mon^  or  property 
did  you  hold  It  as  collateral?"  Answered*  "For 
money  he  owed  me,  mentioned  In  the  deed." 
And  In  reply  to  the  question,  "I  see  that  the 
consideration  named  in  said  transfer  Is  stat- 
ed at  $8,002l2L  Now,  please  state  "what  con- 
Btitated    Bald    oontideratioD^— answered, 
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''Moaey  that  I  loaned  him,  principal,  Interest,  i 
and  taxes."  WlUlam  Hennlng  In  bis  deposi- 
tion says  that  tfie  conveyance  to  Herr  was 
executed  as  secnrfty  for  $6^12.36  borrowed 
by  him  from  said  Herr;  that  h«  had  the 
money  from  March  5,  18S1,  tintll  March  81, 
1SS4,  when  the  debt  amounted  to  $8,002.21; 
that  be  borrowed  912,000  from  Qrofl  and 
Keneagy,  ^002.21  of  which  amount  was  to 
pay  Herr,  and  the  balance  to  start  up  In  the 
gnln  bnslness.  A.  question  la  raised  by  ex- 
ception to  the  competency  of  the  testimony 
of  Henning  on  account  of  said  Keneagy  being 
dead  at  the  time  said  eTldence  was  given. 
This  exception,  however,  I  do  not  regard  as 
well  taken,  because  Grofl  was  examined  In 
regard  to  the  transaction,  and  North,  who 
appears  to  have  owned  one-fourth  of  the  In- 
terest of  Given  as  assignee  from  Keneagy's 
estate,  also  testified  In  regard  to  the  same 
transaction. 

That  a  deed  absolute  on  Its  face  may  be 
shown,  by  oral  testimony  and  the  surround- 
ing circumstances,  to  be  a  mortgage,  has 
been  more  than  once  held  by  the  decisions 
of  this  court  The  case  of  B3Inck  v.  Price, 
4  W.  Ya.  4,  was  a  case  somewhat  similar  to 
the  one  under  consideration  In  Its  facts, 
which  facts  were  set  forth  In  the  second 
point  of  the  syllabus  as  follows:  "P.  and 
K.  were  citizens  of  New  York.  F.  owned 
lands  in  this  Ertate,  and  employed  K.  as  an 
agent  to  come  to  this  state,  and  endeavor  to 
sell  the  same.  K.  failed  to  make  sale,  and, 
learning  from  P.  that  he  was  In  straitened 
circumstances  for  money,  proposed  to  loan 
him  money  at  rates  that  were  exorbitant 
and  usurious.  If  he  would  execute  to  him  A 
deed  for  the  land  as  security.  P.  executed 
a  deed  that  was  absolute  and  In  fee  simple  - 
on  its  face,  and  K.  executed  on  the  same 
day  an  agreement  to  P.,  stipulating  that  he 
might  elect  to  r^urchase  the  land  in  S 
months,  for  a  certain  sum,  and  certain  other 
and  greater  sums,  in  6  and'  12  months,  re- 
spectively, If  he  would  so  elect  at  the  expl- 
rat!<Kt  of  6  months  from  the  date  of  the 
agreement,  which  sums  were  largely  In  ex- 
cess of  the  consideration  expressed  In  the 
deed,  and  6  per  cent  Interest  thereon.  E. 
refused  to  permit  P.  to  repurchase  after  fail- 
ure to  elect  at  the  expiration  of  8  months, 
claiming  that  the  sale  and  deed  were  abso- 
lute. P.  filed  his  bill  to  cancel  the  deed,  al- 
leging that  the  transaction  was  only  for  the 
security  of  money,  and  was  usurious  In  Its 
character.  The  pnx^s  In  the  cause  tended 
to  show  that  the  transaction  was  a  loan  of 
money,  and  the  land  was  held  as  security. 
Held,  that  the  transaction  was  in  effect  a 
mortgage,  and  that  P.  was  entitled  to  re- 
deem the  land  npcm  the  payment  of  the  con- 
sideration expressed  in  the  deed,  with  the 
Interest  thereon."  In  support  of  this  prop- 
osltloo,  see,  also,  the  case  of  Lawrence  v. 
Du  Bola,  16  W.  Va.  44S;  Davis  v.  Demmlng, 
12  W.  Va.  247;  Hoffman  v.  Ryan,  21  W.  Va. 
415,  second  point  of  syUabua;  GUcbrlst  r. 


Beswldc,  8S  W.  Va.  168,  10  S.  E.  371.  first 
point  of  syllabus;  McNeel's  Ex'rs  v.  Auld 
ridge,  34  W.  Va.  743,  12  S.  E.  «51. 

Oimsldering  the  testimony  in  this  cause  In 
the  light  of  the  anthoritles  above  dted,  I 
am  led  to  the  conclusion  that  the  deed  from 
Henning  to  Herr  must  be  regarded  as  a 
mortgage,  and,  such  being  the  case,  we  come 
next  to  consider  the  effect  of  the  assignment 
and  transfer  of  said  mortgage  from  Herr  to 
Henning  and  from  Hennli^  to  Groff  and 
Eene^y.  We  find  the  law  stated  in  Jones 
on  Mortgages  (section  SOS)  as  follows:  "The 
fact  that  an  assignment  was  made  at  the 
request  of  the  mortgagor,  to  one  who  ad- 
vanced him  money  at  the  time,  is  evidence 
of  an  agreement  between  the  parties  that 
the  mortgage  should  no  longer  continue  a 
security  for  the  payment  of  the  debt  which 
it -was  originally  given  to  secure,  but  sUould 
be  security  for  the  debt  then  created."  It 
appears  from  the  testimony  In  this  case  ttiat 
Henning  borrowed  the  money  from  Grofl 
and  Keneagy  to  dlschax^  his  debt  to  Httr, 
secured  by  said  deed,  and  when  paid  Herr 
assigned  the  deed  to  Henning,  who  assigned 
It  to  Groff  and  Keneagy  to  secure  the  money 
borrowed.  Henning  only  held  the  equity  of 
redemption  while  Herr  hdd  the  deed.  Ttie 
cmisidatttlon  waa  paid  by  Groff  and  Ken- 
e&gy  for  the  assignment,  and,  aJthough  the 
amlgnmeat  was  made  to  Henning,  yet  Hen- 
ning on  the  same  day  assigned  said  deed  to 
Groff  and  Keneagy,  both  assignments-  bdng 
made  by  indorsement  on  the  Herr  deed. 
The  effect  of  these  aasignmenta  was  merely 
to  allow  Groff  and  Keneagy  to  step  Into  the 
shoes  of  Herr  as  to  said  mortgage,  and  thus 
said  Groff  and  Keneagy  became  the  hold^ 
of  said  deed  as  security  tor  the  money  loan- 
ed and  advanced  by  them  to  discharge  the 
Herr  debt  Anothw  drcnmtrtance  which 
may  throw  some  light  upon  the  Intention  of 
the  parties  to  these  transactions  is  the  lan- 
guage used  in  making  the  assignments,  the 
same  language  being  used  In  each.  No 
words  of  grant  or  conv^ance  are  found 
thoreln,  such  as  are  usually  found  in  a  deed, 
hut  after  mentioning  the  consideration,  they 
assign,  transfer,  and  set  over  to  the  parties, 
naming  them,  their  heirs  and  assists,  all 
their  right  title,  and  Interest  In  the  wttUn 
deed,  and  the  pn^rties  and  lands  thneby 
conveyed,  showing  that  the  Intention  was 
in  each  Instance  to  transfer  the  interest  held 
by  the  assignor  In  said  deed,  whatev^  its 
character  might  be,  and,  aa  I  think,  deariy 
to  transfer  the  security  conferred  upon  Herr 
by  said  mortgage  to  Grofl  and  Koieagy. 

We  come  next  to  consider  the  agreement  en- 
tered into  the  same  day  between  Groff,  Ken- 
eagy, and  Henning,  And  from  that  paper  it  is 
apparent  that  it  was  not  the  Intention  that 
Groff  and  Keneagy  should  take  the  absolute 
title  to  the  Interest  In  said  lend  which  was 
mortgaged  by  Henning  to  Herr,  because  It  is 
provided  therein  that.  If  said  Grofl  and  Ken- 
eagy  «.»d  said  Interea^  ttej^  ^w^Q^d^ 


844 


27  SOUTI^ASXBBN  REPOETEB. 


(W.  Va. 


from  the  porcbaBe  mooes  tbe  $12,000  they  had 
loaned  to  Hennliig,  ^th  the  accrued  interest 
therem,  and  the  taxes  which  tb^  might  have 
paid;  and  it  waa  farther  prorlded  that  If  aatd 
land  vaa  sold  for  an  amount  more  than  suf- 
ficient to  pay  said  |12,000,  interest  and  taxes, 
they  wen  to  pay  to  William  Hemnlxig  one  half 
of  the  surplus,  retaining  the  other  half.  It 
was  further  agreed  that,  at  any  time  the  par- 
ties Interested  In  said  land  wished  to  aell  the 
aame  as  a  wholes  G-rofl  and  Keneagy  were  to 
sell  their  Interest  at  tbe  same  tlm^  bat  they 
should  not  be  required  to  adl  for  a  sum  lees 
than  tbe  912.000  Invested  by  them,  Interest 
and  taxes,— showing  that  the  ot^ect  was  to  se- 
cure'said  fl2,000.  It  was  farther  agreed  that 
said  Qroff  and  Keneagy  should  not  aell  their 
Interest  In  said  land,  to  any  party  other  than 
fluMw  who  boagbt  tbe  whole  tract,  without 
giving  Hennlng  notice  of  each  projMsed  sal^ 
and  ttie  privilege,  for  a  reaacxiable  time  there> 
after,  to  boy  siUd  land,  not  to  exceed  three 
months,  which  agreem^  waa  to  Indnde  and 
be  applicable  to  the  heirs,  executors,  and  as- 
signs of  the  partlee;  anO,  If  said  Hennlng 
should  decide  to  buy  said  Interest  from  OrofT 
and  Keoeagy  at  a  price  th^  offered  to  accept 
from  other  parties,  he  was  allowed  to  pur- 
chase upon  the  same  terms  as  was  offered 
to  the  other  parties,  and  to  deduct  any  amount 
of  money  from  the  pordiase  money  tbat  he 
(Heonli^  mig^t  be  eititled  to  under  this 
agreement  On  the  20th  day  of  November, 
18S8,  John  H.  Keneagy.  ezecator  of  Henry 
Keneagy,  and  Samuel  Groff,  wrote  to  William 
Hennlng,  who  waa  then  residing  In  Illinois,  by 
roistered  letter.  Infcnmlng  him  that  they  were 
offtted  916,000  for  th^  Interest  in  this  West 
Vli^ula  land,  and  Informing  him  that  they 
would  accept  it  unless,  to  accordance  with 
the  agreement,  he  wished  to  take  It,  which 
letter  was  reined  to  by  registered  letter  on 
December  6,  1888,  notifying  said  parties 
that  he  would  take  tbe  land  at  that  price. 
Nothing  further  was  heard  from  said  Groff 
and  ^ueagy  by  Hennlng,  and  on  the  15th 
<tf  April,  1891,  Wmiam  Hennlng  convey- 
ed an  of  hie  interest  in  the  land  to  the  plain- 
tiff, Samoel  B.  Shank.  In  tbe  fall  of  1881  it 
appears  that  the  plaintiff,  Samuel  B.  Shank, 
went  to  J(An  H.  Keneagy,  executor,  etc,  and 
Samud  Groff.  and  offered  to  pay  tbem  the 
money  tiiey  had  advanced  to  WDllam  Hen- 
nlng. with  Its  accrued  Interest  and  taxes,  whi<di 
tlu7  declined  to  receive,  althoudi  he  showed 
them  tbe  letter  which  they  had  written  to 
Hennlng;  and  on  the  27tb  of  April,  1892,  said 
Bamnd  Groff  and  the  heirs  of  Hmry  Koieagy, 
deceased,  conv^ed  all  their  Interest  in  said 
land  to  Winiam  B.  Given  tor  tbe  sum  of  |18r 
727.74,  the  same  being  the  amount  which  was 
due  them  tat  taoaey  advanced  to  Hennlng, 
with  the  interest  thereon  and  taxes.  Said  Wn- 
Uam  B.  Given  had  full  notice  of  the  ri^ta 
acquired  by  the  plaintiff  from  Hennlng,  and 
it  anmrs  from  tbe  evidence  In  flie  cause  that 
he  went  to  Hennlng,  and  offered  him  95,000 
for      Interest  to  said  land,  wUcb  Hauling 


declined.  Informing  him  that  he  bad  sold  his  In- 
terest to  the  plflintitT,  Samuel  B.  Shank,  llieevl- 
dence  In  this  case  clearly  IndldUes  tbat  nottmly 
Samuel  Groff  and  the  executor  of  Henty  Kbo- 
eagy  had  full  notice  of  the  ri^ts  of  William 
Hennlng  and  the  plaintiff  as  his  grantee, 
but  that  William  B.  GIvoi  also  had  full  no- 
tice of  the  rights  of  the  plahiUff  derived  from 
said  Hennlng,  and  he  cannot  be  regarded  in 
any  sense  as  an  Innocent  purchaser  of  llie 
toterest  of  the  plaintiff  or  William  Homing. 
The  circumstances  shown  by  tbe  evidence  to 
the  cause  also  fully  establish  that  tbe  deed 
from  William  Henntog  to  Amos  Hcrr,  althou^ 
absolute  on  Ite  face,  was  Intmded  as  a  mort- 
gage, and  the  Indorsements  made  thereon  did 
not  In  any  manner  change  Its  chaiHcter.  The 
agreement  entered  Into  at  tbe  same  time  be- 
tween Grol^  Keneagy,  and  Hennlng  also 
shows  on  its  face  tbat  tbe  entire  object  ct  the 
transaction  was  to  secure  to  Groff  and  Ken- 
eagy the  amount  of  money  advanced  by  them 
to  Hennlng,  and,  in  the  erait  oi  a  sale  of 
BiUd  land  fw  any  amount  In  excess  ot  tbe 
amount  thus  secured,  to  allow  said  Groff  and 
Keneagy  (me-half  of  the  profite  thna  arising 
as  a  premium  on  the  money  loaned;  and  con- 
taining a  farther  danse.  which  allomd  Hen- 
nlng or  his  assigns  to  redeem  tlw  said  land  in 
the  case  of  a  proposed  sale  1^  Groff  and 
Keneagy,  to  any  parly  w  parties  other  than 
parties  who  should  boy  the  whole  tract, 
paying  the  amount  offered  by  such  partle^ 
and  allowing  htm  to  deduct  any  amount  fnnn 
the  purchase  mcmey  that  he  might  be  entitled 
to  under  the  agreement 

In  Uie  case  of  Hoffman  t.  Byan,  21  W.  Va. 
415,  this  court  held  that  "thongh  a  deed  be 
absolute  on  Ite  face,  and  a  contract  is  made 
at  the  same  time  in  writing  betweed  the  gran- 
tor and  the  grantee,  whoreby  the  grantee  is 
authorised  to  sell  tbe  land  or  a  part  (rf  It  In 
a  specified  tlm^  and  to  pay  back  tbe  cooald- 
eiatlon  for  tbe  deed,  yet,  in  the  absence  of 
parol  proof  to  tbe  contrary,  such  deed  wfll  be 
regarded  as  a  mor^caga."  In  tbe  case  of 
Davis  V.  Demming,  above  dted,  Green,  P..  In 
delivering  the  <q;dnloa  of  the  coort,  said:  **A 
conditional  sale,  with  tbe  right  to  repniv 
chase,  vwy  nearily  resnnbles  a  mortgage. 
The  distinction  is  that  if  tlw  money  advanced 
is  not  loaned,  but  the  grantor  has  a  right  to 
refund  It  In  a  given  time,  and  bare  a  recm- 
veyance^  If  the  debt  remains  the  transactim 
is  a  mortgage;  otherwise  not.  In  case  oi 
doubt,  however,  a  court  ot  equity  wHl  al- 
ways lean  to  tvrm  of  a  mortgage  rather 
than  a  conditional  sale.**  Tbe  evidence  to 
this  case  shows  that  WUllam  Henidng  signi- 
fied his  willingness  to  take  said  iwoperty  at 
the  price  tfl  $16,000  wltlihi  the  time  prescribed 
to  said  agreement  It  also  shows  that  aaid 
Hennlng  was  ready  to  emnply  with  his  ot- 
ter. The  platottff,  as  a  grantee  and  aaslgnee 
of  the  righto  of  Hennlng,  had  a  right  to  pay 
the  money  interest  and  taxes  doe  to  said 
Groff  and  Koieagy  in  redemption  of  said 
land,  and  they  had  no  right  to  refuse  the 
Digitized  by  VjOOQIC 


W.  va.) 


BA£B  SONS  OBOGEB  CO.  t.  WILLIAMS. 


845 


same,  and  afterwards  convey  Uie  aame  to 
WUllam  B.  Olren  for  the  amoont  doe  them. 
Including  Interest  and  taxes.  My  condtislon, 
therefore,  Is  Oat  the  court  em&  In  holding 
that  this  deed,  although  absolute  tn  Its  face, 
was  not  shown  to  be  a  mortgage  by  the  evi- 
dence and  tiie  clministanceB  atteiUIIng  Its  u:- 
ecntion  and  transfer,  Including  the  vrltten 
liutraments  executed  between  the  parties  at 
the  time.  I  am  furtbor  of  opinion  that  tbe 
circuit  court  erred  In  holding  that  WllUam 
B.  Given  had  become  the  owner  oi  all  the 
rights  and  Interests  o€  Samuel  Orofl  and 
Henry  Keneagy  under  flw  Instrument  ot 
witting  and  agreement  aforesaid.  The  court 
also  erred  in  oonstndng  said  agreement  to 
the  OBfect  that  WUllam  Henning  sold  bis  In- 
terest In  the  land  thwein  mentioned  to  Oroff 
and  Keneagy,  reserving  the  right  to  require 
nid  Oroff  and  Keneagy,  before  selling  said 
IntOTest  pun^iased  by  than  to  any  party  ot 
parties  other  than  those  who  might  purchase 
the  wh<rie  tract,  to  give  said  Henning  notice^ 
as  inovlded  by  said  agreement,  o€  any  offer 
they  might  have  for  said  interest,  whltdi  tbey 
w«re  willing  to  accept,  said  Heimlng  to  have 
the  right  within  the  time  to  purcbaae  said  In^ 
terest  at  the  price  and  upon  the  terms  of 
said  offer.  Xf  the  written  agreement  between 
CTpniring,  Oroff,  and  Keneagy  could  be  con- 
sidered as  conferring  a  power  ot  sale  jxpn 
Oroff  and  Kenesgy,  yet  It  did  not  take  from 
Henning  or  his  grantee  the  right  to  redeem 
the  land.  The  plaintiff,  Samuel  B.  Shank, 
had  the  right  to  redeem  the  property  by  pay- 
ing the  amount  due  upon  the  mOTtgage,  with 
its  interest  and  the  taxes,  and  Oroff  and 
Keneagy  had  no  right  to  refuse  It;  ntfther 
cofild  tbej  ttO  the  ^t^jierty  after  the  offer  to 
redeem.  Before  sdling  the  property  subae- 
qaently  ttiey  were  bound,  under  the  agree- 
ment, to  i^ve  Henning,  or  the  plaintiff  as  bis 
grantee,  notice,  and  .allow  one  of  thun  to 
take  the  property  by  paying  the  amomit- 
whlcb  tbey  wore  offered,  if  Henning  or  plain- 
tiff accepted  the  jfropoeal  within  three 
months.  For  these  reasons  the  decree  con- 
plaLned  of  must  be  reversed,  with  costs. 


(tt  w.  Ta.  ni) 

BABB  SONS  GROGBR  OO.  et  aL  v.  WILr 

lilAUS  et  aL 
(Supreme  Court  of  Appeals  of  West  Ylrgfida. 

April  17,  1897.) 
Trust  Dbbd  —  Tkaodolbnt  as  to  CBBorroBS  — 

KHOWLBDOB  of  PaRTIBS— FaBPBBBNaiB  — 
LlABILITT  OF  TrOBTEB. 

1.  A  tnut  deed  oo  a  stock  of  goodfl  tar  the 
■ecurity  of  credHors  which  proTides  that  the 
trustees  ihall  take  immediate  posBeBsioQ  ot  eucb 
goods,  and  manage  them  for  the  benefit  of  the 
truirt,  is  not  fraudulent  per  ae,  and  Toid  as  to 
creditors,  because  It  contains  a  provision  allow- 
ing the  grantor,  without  the  power  of  sale,  to  re- 
ptoiish  BQch  stock  of  goods,  and  extending  the 
trust  to  cover  the  same. 

2.  Where  neither  the  cestui  qoe  tntst  nor  trus- 
tee has  notiee  of  the  fraad  in  fact  which  would 
otherwise  mder  the  trust  deed  mvaUd,  It  will 
sot  he  heid  frandnient  as  to  theoL 


8.  tTnder  section  2  of  chapter  74  of  the  Code, 
a  deed  of  trust  which  conveys  a  stock  of  gooda 
to  a  tmstee,  to  secure  a  creditor  to  the  exclusion 
of  other  creditors  of  an  insolvent  grantor,  is  void 
as  to  the  preference  thoeby  secured,  although 
given  tor  the  present  loan  of  money,  uere  being 
no  exception  in  the  statute  as  to  such  creditors, 

4.  When  a  trustee  under  a  deed  of  trust  exe- 
cuted by  an  insolvent  debtor,  without  notice  to 
the  vendOT,  takes  possession  of  goods  ordered  on 
credit  before  the  exeeation  of  the  tmst,  but  not 
shipped  or  received  until  afterwards,  and  sells 
them,  and  appropriates  the  proceeds  to  the  use 
and  benefit  of  the  trust,  a  coort  of  equity,  at  the 
instance  of  the  vendor,  will  charge  the  value  of 
such  goods  as  a  prior  lien  on  the  trust  funds  in 
the  hands  of  such  trustee, 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hason  county. 
Suit  by  Baer  Sons  Orocw  Company  and 
others  against  N.  B.  WlUiama,  John  B.  Hel- 
ler, and  others.   Decree  for  defendants,  and 
plaintiffs  appeaL  Bevnsed. 

TomllnsoQ  ft  Wiley,  for  appellants.  John 
B.  Seller  and  Oeo.  Pofloibergw,  tor  i^ppl- 
lees. 

DENT,  J.  Baer  Sons  Ckocer  Oompa^  ana 
othos,  creditors  cMT  N,  B.  Williams,  flled- 
thelr  Mil  in  the  circuit  court  of  Masmi  coun- 
ty against  John  Bl.  BeDer,  trustee,  and  oth- 
ers, attacking  the  follovrlng  deed  oC  trust  as 
fraudulent  per  se.  fnudnlent  In  fact,  and 
void  as  a  preference,  nndw  secticm  2,  c.  74, 
Code:  "Deed  at  Trust  llils  deed,  made  the 
21st  day  of  November,  18M,  between  N.  B. 
Wmiams,  of  the  first  part,  and  John  K.  Bel- 
ter, trustee,  of  the  second  vaxt,  all  of  Masim 
county.  West  Vli^anla,  witnesseth:  That  for 
and  in  cuksideratloB  of  the  sum  of  one  dol- 
lar, the  receipt  whereof  la  bereby  a<ftnowl- 
edged,  the  ssld  party  of  the  first  part  does 
hereby  grant  unto  the  said  John  B.  Bellw, 
trustee  all  of  the  following  niuned  and  de- 
scribed personal  property,  now  being  situ- 
ate in  the  brick  building  now  occupied  by 
the  said  N.  B.  Williams  as  a  grocory,  on  the 
west  aide  of  Main  street,  between  Fourth 
and  Fifth  streets.  In  the  town  of  P<dnt  Pleas- 
ant, Ifason  eotmty.  West  Virginia,  via.:  3 
show  cases,  1  cheese  case,  1  extract  case,  1 
steidadder,  1  bnxmi  rack.  1  pair  Fairbanks' 
scales,  14  barrel  covers,  office  outfit,  G  lamps, 
1  oil  tank,  1  meat  saw,  2  meat  knives,  1 
meat  rack,  1  turine  holder,  1  beef  dipper,  1 
fruit  case,  2  pair  scales,  2  cmcker  cases,  4 
tea  cans,  3  small  tea  cans,  1  refrigwator,  2 
curtains,  1  barrd  truck,  1  outside  fmlt  case, 
one  delivery  wagon,  1  black  horse;  also  all 
the  goods,  wares,  merchandise^  grocories, 
queensware,  and  othm  goods  now  being  In 
said  building  above  mentioned,  where  said 
N.  B,  WlUlauis  is  now  doliv  butfness  In  said 
town  of  Point  Pleasant,— In  trust  to  secure 

A,  F.  Klsar,  or  order,  the  payment  of  two 
certain  promissory  notes,  each  bearing  even 
date  with  thta  deed,  each  for  the  sum  of  five 
hundred  dollars,  with  8  per  cent.  Interest 
ftom  date,  each  payable  to  A  F.  Klsar  or 
ordw,  each  being  executed       the  said  N. 

B.  Williams,  one  ot  said  notes  dpe^and  naji-  ^ 
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able  In  thirty  days  from  date,  the  otho*  of 
said  notes  due  and  payable  In  sixty  di^ 
from  date.  And  It  Is  agreed  that  in  case 
default  be  made  in  the  payment  of  said 
notes  or  dther  of  them,  together  with  the  in- 
terest thereon,  vrbea  they  respectlTely  be- 
come due  and  payable,  that  then  said  trus- 
tee shall,  at  the  request  of  the  owner  of  said 
notes,  or  either  of  them,  sell  for  cash  the 
property  hereby  conreyed,  after  first  adrer- 
tdslng  the  time,  terms,  and  place  of  sale  in 
the  manner  prescribed  by  law.  And  It  Is  fur- 
ther agreed  that  said  party  of  the  first  part 
Shan  keep  In  stock,  at  all  times,  goods,  wares, 
mendiandise,  groceries,  queoisware,  and 
other  goods  In  said  places  of  business  to  an 
amount  equal  to  the  stock  of  goods  now  on 
hands  in  said  building,  and  hereby  conveyed; 
and  the  lien  of  this  deed  shall  attach  to  all 
of  such  goods,  wares,  merchandise,  grocer- 
ies, awensware,  and  other  goods  wbich  the 
Sfdd  N.  B.  WiUiams  shall  from  time  to  time 
put  Into  said  building  and  stock  of  goods, 
the  same  as  If  such  goods  were  herein  spe- 
clficaily  set  forth.  And  it  Is  further  agreed 
that  such  trustee  shall  take  Immediate  pos- 
session of 'the  prvD^rtj  hereby  couTe^ed,  and 
hold  and  manage  the  same  for  the  purposes 
of  this  trust  And  the  said  party  of  the 
first  part  warrants  generally  the  pmoertj 
heroby  conv^ed.  Witness  the  following  sig- 
nature and  seaL  N.  B.  Williams.  [SeaL]" 
Defendants  Insist  the  bin  Is  demurrable  for 
multlfsTiousnesB.  A  plaintiff  has  the  right 
to  Join  In  the  same  bill  different  causes  of 
action  betweoi  the  same  persons,  and  affect- . 
mg  the  same  subject-matt^.  This  is  elemen- 
tary law. 

1.  Is  ttie  deed  fraudulent  per  se?  Plaintiff 
insist  ttiat  the  dause  allowing  the  grantor  to 
replenish  the  stock  renders  it  so,  although  the 
trustee  is  to  take  immediate  possessltm  there- 
of, and  manage  the  same  for  the  beneflt  of  the 
trust  There  is  nothing  on  the  face  of  the 
dead  to  show  that  the  grantor  Is*  Indebted  to 
any  one  else,  or  that  she  has  not  other  means 
to  pnrcliBse  goods  to  replenish  the  stock;  and 
It  is  not  unreasonable  to  suppose  that  she  de- 
slred  to  keep  the  stock  fully  replenished,  so 
as  to  ke^  the  business  profitable,  so  that  the 
inoceeda  tfamof  would  sooner  pay  off  tne 
trust  lien.  Between  herself  and  the  crast 
credltw,  where  the  rights  of  othws  do  not  In- 
terfere there  is  no  good  reason  why  the  new 
goods  purchased  by  her  should  not  become 
subject  to  the  trust  Uen  without  the  oontlanal 
reneml  thereof.  If,  howerer.  It  was  con- 
templated  by  the  grantor  and  the  trust  cred- 
itor that  die  should  buy  goods  on  credit  uid 
that  the  trust  should  extraid  to  such  goods, 
such  trust  would  be  fraudulent  as  to  subse- 
quent credltOTs.  This  does  not  appear  from 
the  deed,  but  depends  on  extraneous  testi- 
mony; and,  as  far  as  the  deed  shows,  it  may 
hare  been  entered  Into  In  perfect  good  failh, 
without  the  remotest  Intention  to  commit 
fraud.  If  the  grantor  had  retained  the  rlg^t 
to  sell  as  well  as  replenish,  then  the  deed 


would  have  been  fraudulent  per  se.  The  pos- 
senlon  is  glren  at  once  to  the  trustee,  whidi 
precludes  the  implied  right  to  sell,  whidi 
would  have  otherwise  resulted  from  the  lan- 
guage used.  Oounsel  insist  that  the  possess- 
ory clause  was  inserted  to  evade  the  former 
decisions  of  this  court  Was  It  not  inserted 
rather  to  comply  therewith,  and  render  the 
trust  legal  and  valid?  It  is  also  insisted  that 
the  trustee  had  no  power  of  sale  for  30  days. 
This  means  In  bulk.  Hie  power  given  him  to 
manage  the  same  for  the  beneflt  of  the  trust, 
it  being  a  stock  of  merchandise,  would  author- 
ize him  to  sell  at  retail.  If  beneficial  to  the 
trust  until  the  time  should  arrive  to  sell  in 
bulk.  The  right  to  sell  at  retail  Is  a  neces- 
sary Implication  from  his  authority  to  man- 
age and  controL  In  the  case  of  Landaouui  t. 
Wilson,  29  W.  Va.  707,  2  S.  B.  206,  it  Is  said: 
"In  all,  or  at  least  in  most,  of  the  cases  In  Tlr- 
gtnla  and  In  this  state,  where  deeds  of  trust 
have  beok  held  fraudulent  on  tb^  face,  It 
appeared  that  the  property  conveyed,  or  a 
part  thereof,  was  of  a  perishable  nature,  and 
the  deed  contained  a  clause  permitting  the 
debtor  to  retain  possession  and  controL"  I^ng 
V.  Lee,  S  Band.  (Va.)  411;  Sheppards  t.  Tnr- 
ptn,  S  Orat  378;  Spence  v.  Bagwell,  6  Grat 
444;  Addlngton  v.  Stheridge,  12  Grat  436; 
Euhn  V.  Mack,  4  W.  Ta.  186;  Gardner  v. 
Johnston,  9  W.  Ta.  408.  In  the  foUowing 
cases  the  right  to  possession  and  sale  was  im- 
plied ffom  the  terms  of  the  Instrument:  Olaf- 
lin  T.  F(d^,  22  W,  Ta.  434;  Idvesay  v.  Beard, 
Id,  586;  Klee  t.  Beltienberger,  28  W.  Va. 
74»;  Shattnck  r.  Knight,  2B  W.  Ta.  680. 
Where  the  pnqperty  Is  not  consumable,  or  of 
such  character  that  the  right  of  sale  ttiaieof 
is  necessarily  United,  the  retentkm  ot  pos- 
session Is  not  Inconsistent  with  a  deed  of 
trust  thereon.  Klee  v.  Beltzenberger,  23  W. 
Va.  740.  There  is  not  snflbdent  cm  the  flue  of 
the  joesoit  deed  to  Indicate  fraud.  Tim  gran- 
tor neither  retains  possession,  nor  the  right 
of  sale,  but  Immediately  turns  flw  property 
over  to  the  trustee  to  be  managed  for  the  ben- 
efit of  the  trust  Hiere  was  nothing  to  hin- 
der creditors  from  at  once  obtaining  a  Uen  on 
the  equity  of  redemption,  and  having  the 
same  enforced  by  a  court  of  equity.  Dohoiy 
V.  Dynamite  Co.,  41  W.  Va.  1,  28  &  SL  SS6; 
Barris  v.  Alccrfls,  32  Am.  Dec.  IBS. 

2.  Is  the  deed  fraudulent  hi  fact?  O.  F. 
WiQlams,  who  was  6xaag  bushues  In  tte 
name  of  his  sister,  N.  W.  Williams,  and  who 
engineered  this  whole  transaction  In  her  name, 
and  slmoBt  entirely  without  her  knowledge, 
did  so  undoubtedly  with  baadolent  intent  to- 
wards the  creditors.  Instead  of  randeavorlns 
to  pay  them,  he  was  trying  to  get  the  property 
b«yond  their  reach.  Fressed  1^  the  credlton, 
he  borrows  $1,000  <m  the  stock,  part  of  irttldi 
he  pays  on  the  debts,  hut  the  largw  part  of 
which  he  at  least  pretends  not  to  know  what 
hit  did  with,  except  that  he  used  tt.  Ei  the 
wh<de  transactlcai  his  frandnlent  Int»it  Is 
painfully  api»arent,  and.  If  It  had  been  shown 
that  the  creditor  Kisar  had  notice  thexeef  ,  the 
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deed  mast  be  held  to  be  fraudulent  and  void 
«8  to  the  plaintiffs.  He  was  placed  on  the  wit- 
ness stand  by  the  plaintiffs,  and  testified  that 
he  had  been  informed  hj  A.  F.  Williams  that 
$1,000  would  free  the  store  from  debt,  and 
enable  him  to  replehl^  the  stock,  and,  upon 
this  showing,  he  furnished  him  $600,  and  had 
a  note  discounted  at  the  bank  for  $400,  In 
which  was  Included  a  $50  note,  and  it  might 
be  $100  note,  pre-existing  indebtedness;  that 
the  transaction  was  In  good  faith,  for  the  pur- 
pose of  enabling  a  continuance  of  the  busi- 
ness; that  a  bill  of  sale  for  the  goods,  In  con- 
sideration of  the  trust  debt,  had  been  tender- 
ed htm,  which  he  reused,  on  adrice,  to  accept 
If  his  CTldence  Is  to  be  believed,— and  It  seems 
to  be  vouched  for  by  plalntlfte,— he  was  act- 
ing in  good  faith,  without  notice  of  fraudul^ 
intent.  Merchandise  Co.  t.  Laird,  87  W.  Va. 
687,  17  3.  B.  188;  Goshom's  Ez'r  t.  Snod- 
grass,  17  W.  Va.  717. 

3.  Is  this  deed  of  trust  void  as  a  prefer- 
ence, under  Code,  c.  74,  i  2?  The  clause  of 
the  section  referred  to  Is  in  these  words: 
"And  every  gift,  sale,  conveyance,  assign- 
ment, transfer  or  charge  made  by  an  insol- 
vent debtor  to  a  trustee,  assignee,  or  other- 
wise giving,  or  attempting  to  give  a  priority 
or  preference  to  a  creditor  or  creditors  of 
such  Insolvent  debtor,  or  which  provides  or 
attempts  to  provide  for  the  payment  In 
whole  or  in  part  of  a  creditor  or  creditors 
of  such  insolvent  debtor,  to  the  exclusion  or 
prejudice  of  other  creditors,  shall  be  void  as 
to  such  priority,  preference  or  payment  so 
made,  or  attempted  to  be  made."  N.  B. 
Williams  was  undoubtedly  Insolvoit,  from 
her  own  showing.  She  owned  nothing  at  all, 
but  what  was  covered  with  debt.  The  only 
thing  tangible  that  she  had,  other  than  the 
store,  was  a  plane,  bought  on  the  Install- 
ment  plan,  unpaid  tor,  with  the  title  reserv- 
ed. She  makes  an  absolute  assignment  of 
.the  store 'and  fixtures,  turning  them  over  to 
a  trustee  Immediately  to  secure  a  single  pre- 
ferred credlt<M-,  to  the  exclusion  of  all  her 
other  creditors.  It  is  true  that  it  was  not 
to  secure  a  debt  wholly  pre-existing.  The 
statute  makes  no  ^ceptions  as  to  creditors 
with  regard  to  when  the  debt  Is  created,  ex- 
cept In  the  case  of  the  "sale,  transfer,  or  as- 
signment of  bonds,  notes,  stocks,  securities, 
or  other  evidence  of  debt,"  but  all  credlbMH^ 
without  relation  to  the  time  when  or  man- 
ner In  which  their  debts  were  contracted, 
are  placed  in  the  same  category,  and  subject 
to  the  same  restrictions.  In  the  section  as 
amended  by  chapter  4,  Acts  1895,  an  excep- 
tion Is  contained,  In  these  words:  "Provided, 
further,  that  nothing  In  this  section  shall 
be  taken  to  prevent  the  making  ot  a  prefer- 
ence as  security  for  the  payment  of  pur- 
chase money,  or  a  bona  fide  loan  of  mon^, 
or  other  bona  fide  debt  contracted  at  the 
time  such  transfer  or  charge  was  made,  or  as 
secnrity  for  <»e  whom  at  the  time  of  sn^ 
tnnifv  or  chatse  twcomea  an  endorser  or 


surety  for  the  payment  of  money  then  bor- 
rowed."  But  there  is  no  such  provision  con- 
tained in  Code,  c.  74,  (  2.  The  legislature  of 
1891  did  not  intend  to  place  In  the  hands  of 
a  debtor  the  power  of  rendering  the  law  of 
no  effect  By  borrowing  money  and  giving 
a  trust  lien  on  his  property,  he  could  defraud 
all  his  pre-existing  creditors,  or  prefer  any 
one  of  them  he  pleased,  to  the  exclusion  of 
all  the  rest,  if  such  had  been  the  law.  Far 
better  would  it  be  to  have  no  law  than  to 
have  one  so  easily  evaded.  In  the  case  of 
W6U  v.  McGngln,  87  W.  Va.  552,  16  S.  B. 
797,  It  was  held:  '*The  form  of  the  instru- 
ment or  act  by  which  the  preference  forbid- 
den by  the  statute,  whether  by  deed  of  trust, 
assignment  at  sale.  Is  accomplished,  is  not 
material,  so  that  it  results  in  such  a  prefer- 
ence, it  being  the  design  of  the  statute  to 
prevent  an  Insolvent  debtor  from  devoting 
his  proi)erty  to  work  a  preference  among 
bis  creditors,"  In  other  words,  the  Insol- 
vent debtor's  poverty  being  limited,  the  de- 
sign of  the  law  Is  to  prevent  his  disposition 
thereof  in  such  manner  as  to  have  the  same 
applied  on  some  of  his  debts,  to  the  exclu- 
sion of  others,  and  to  cause  the  same  to  be 
divided  pro  rata,  that  all  may  share  alike. 
As  is  said  In  the  case  of  Johnson  v.  RUey,  41 
W.  Va.  146,  23  S.  B.  606,  there  are  three 
ways  in  which  an  Insolvent  debtor  may  dis- 
pose of  his  properly  without  Infringing  the 
statute:  First,  to  a  bona  fide  purchaser  for 
value  without  notice;  second,  to  secure  all 
hts  creditors  pro  rata;  third,  to  satisfy  spe- 
cific liens  on  the  property  Involved.  But  he 
cannot  convey  the  same  to  a  trustee  to  se- 
cure one  creditor  to  the  exclusion  of  others. 
In  case  his  debt  is  bona  fide  and  Just,  this 
determination  is  apparently  harsh  as  to  the  - 
creditor  Kisar,  bat  he  is  presumed  to  have 
been  fully  advised  as  to  the  law;  and  he 
knew  Vbat  the  grantor  was  largely  indebt- 
ed, and  rolnntarily  placed  himself  In  the 
position  of  a  creditor,  subject  to  the  provi- 
sions of  the  statute.  With  the  information 
he  had,  he  should  have  seen  that  the  money 
furnished  by  him  wait  to  pay  the  debtors 
of  N.  W.  Williams,  for  his  own  protection.  If 
not  for  that  of  others.  Then  his  deed  of 
trust  might  have  been  ample,  and  be  would 
not  have  been  called  upon  to  share  It  with 
the  other  creditors.  Having  failed  to  do  so, 
and  obtained  an  exclusive  preference,  though 
he  was  the  latest  arrival,  the  law  places  him 
on  an  equality  with  those  who  have  borne 
the  he&t  and  burden  of  the  day.  That  he 
should  lose  a  pro  rata  share  of  his  debt  is  no 
more  than  all  the  other  creditors  do.  The 
law  as  it  now  exists  makes  an  exertion 
that  apparently  would  be  favorable  to  him 
had  his  trust  lien  been  created  after  the  16th 
day  of  February,  1805.  This,  however,  will 
depend  upon  what  construction  may  be 
her«ifter  given  to  the  meaning  of  the  words 
'*bona  fide  loan."  As  the  law  was  at  the 
tlnw  qS  the  creation  oC  hto  tnut,  bl«  pr^ee- 
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ence  miut  be  beld  void,  ud  the  iffoparty 
subject  thereto  must  be  divided  pro  nta 
among  all  the  creditors  of  N.  B.  WlUlams. 

The  f^tpeUants  claim  tbat  goods  to  the 
amount  of  (184.46  went  into  the  stcwe,  and 
were  taken  possesion  of  and  sold  by  the  trn^ 
tee  after  the  assignment,  which  had  been  or- 
dered from  tt  before.  The  witness  O.  F.  wa- 
llams  says  these  goods  were  ordered  before 
the  tmst  was  execnted,  and  were  withheld  by 
the  ^;3>eIIant8;  imXt  on  the  dxy  the  tmst  wail 
execnted,  he  sent  tiiem  fi.  check  for  $225  on 
account,  and  Qien  appdlants  sent  the  goods, 
which  were  received  by  the  trustee  as  part  oC 
the  stock.  An  agent  of  Ihe  appellants  saw  the 
goods  In  the  store,  bnt  did  not  demand  them. 
It  Is  well  settled  that,  where  an  InsolTcnt  per- 
son orders  goods  on  credit  tm  the  ere  of  as- 
signment, the  title  to  such  goods  does  not 
pass,  although  they  were  recelred  prior  to  the 
execution  of  the  ass^m^it  Donaldson 
Farwell.  9B  TT.  S.  G31.  In  the  case  ot  Dorell 
T.  Haley,  1  Paige,  482,  a  Judgment  and  ez- 
ecntbm  were  obtained  against  tine  defendant 
Haley  on  tiie  7th  August,  1826.  On  the  8th 
and  Oth  he  purchased  goods  from  the  plaln- 
tiCC  who  had  no  knowledge  of  hia  Insolvency, 
and  idaced  them  In  his  store,  where  they  were 
levied  on  by  virtue  of  the  asecntton.  The 
pl^tlfT  filed  bis  bin  to  recover  the  goods. 
The  chancellor  held  the  bill  maintainable,  oa 
the  grounds  of  fraudulent  concealment,  and  de- 
creed a  restoration.  Buddey  v.  Artcher,  21 
Barb.  tSS&;  Rawdon  v.  Blatchford.  1  Sandf. 
Gh.  847;  Nichols  v.  Pinner,  18  N.  T.  306.  In 
the  case  of  Root  v.  French,  13  Wend.  570,  It 
was  held  that  a  creditor  who  received  on  his 
Indebtedness  goods  purchased  by  an  insolvent 
debtor  on  credit  was  not  a  purchaser  for 
value,  without  notice  of  the  fraudulent  char- 
Bcter  of  such  debtor's  title.  In  the  present 
case,  the  goods,  though  ordered  before,  were 
not  sent  or  received  until  after,  the  execution 
of  the  trust,  of  which  the  appellants  were  not 
notified.  The  trustee,  instead  of  returning 
them,  as  he  should  have  done,  took  possession 
of  them,  and  put  them  in  the  stock.  They 
were  sold  at  retail  along  with  the  other  goods, 
and  the  proceeds  thereof  went  to  swell  the 
funds  of  the  trust.  To  allow  their  retention, 
unpaid  for.  would  be  to  perpetrate  a  fraud 
upon  the  appellants.  The  fmplled  right  of  the 
trustee  to  sell  at  retail  would  authorize  him  to 
r^Ienish  the  stock  to  a  limited  extent,  and  if 
he  does  so,  and  the  tmst  funds  are  augmented 
by  his  purchases,  such  funds  will  be  held  lia- 
ble for  debts  thus  created  by  him.  Kyle  v. 
Harveys,  26  W.  Ya.  716.  It  has  also  been 
held  tbat  property  obtained  by  one  through 
fraudulent  practices  of  a  third  person  will  be 
held  under  a  constmctlTe  trust  for  the  benefit 
of  the  person  defrauded,  though  the  person 
receiving  the  benefit  la  Innocent  of  collusion. 
1  Perry,  Trusts.  |  211.  It  is  true,  appellants 
might  have  sued  at  law  in  trover  and  conver- 
skm,  detinue  or  aasumpslt.  but  this  does  not 
depcfv*  them  of  tlie  rtfit  to  charge  the  trust 


funds  In  tlw  handa  of  the  trustee  tat  a  debt 
fraudulently  contracted.  The  goods  were  nol 
sold  to  the  trustee,  but  he  took  possession  ol 
than,  with  full  notice,  and  appropriated  them 
to  the  trust  Tbej  are  therefore  chargeable 
against  the  fund.  In  the  case  of  Kupfermaa 
V.  McGdiee^  6S  Ga.  26S,  It  la  said:  *Tba.t 
the  account  was  against  the  trustee  Individual- 
ly did  not  prevent  It  from  being  afterwards 
treated  as  a  debt  itf  the  trust  estate^  if  the 
articles  embraced  In  it  wen  really  purchased 
for  the  use  of  the  estate,  were  adiqpted  to  Its 
use,  and  the  estate  took  the  benefit  of  them." 
Also:  "Truste  are  children  of  equity;  and  hi 
a  court  of  equity  they  are  at  home,— under 
the  family  roof  tree,  and  around  the  hearth  ot 
their  ancestor.  A  court  of  law  may  entov 
tain  them;  but  when  the  case  Is  complicated, 
especially  when  It  has  a  flavor  of  fraud,  equi- 
ty will  not  banish  them,  and  remit  the  parties 
to  another  forum.  Eqnl^  ddl^ite  in  protect- 
ing trusts,  and  It  dellghte  no  less  tai  obliging 
trustees  and  trust  estates  to  render  to  aU  nm 
th^  due."   2  Ferry,  Trusts,  i  SlSb. 

The  decree  complained  of  Is  reversed,  and 
the  deed  of  trust  executed  br  B.  WUHams 
on  the  21st  day  of  November,  ISM,  Is  heU 
hivalld  as  to  the  preference  thereby  aought  to 
be  created,  but  as  a  valid  assignment  for  the 
benefit  of  aU  tin  creditors  of  the  grantor,  sab- 
Ject,  however,  to  the  debte  created  by  tta 
trustee  benefldal  to  the  trust  estate;  and  this 
cause  Is  remanded  to  the  drcult  court,  irtth 
directions  to  settle  the  aceouhts  of  the  trustee 
and,  after  tiie  payment  of  the  just  and  bene- 
ficial debts  Incurred  the  trustee  in  the  man- 
agement of  the  trust,  to  disburse  the  residue 
of  the  trust  funds  pro  rata  among  all  the 
creditors  of  N.  B.  WUUams,  and.  In  doing  so^ 
to  conform  to  this  opinion  and  the  rules  and 
prlndplea  of  eavlty- 


(tt  w.  Vm.  M) 
ANDBBSON  et  aL  T.  JABBBTT. 
(Suiweme  Court  of  Appeals  ot  West  Vlr^nia. 

April  8,  iSB7.) 

WnflTEBS— COMPBTKNOT— RSFOBMAWOM  OV 

DsBD — Pleading. 

1.  A  written  contract  dividing  land  specifies 
a  fence  as  a  line,  and  on  the  day  of  the  contract, 
Just  after  Its  signing,  one  of  the  two  parties  sur- 
veys the  lines,  fixins  a  certain  fence  as  tiie  one 
referred  to  in  the  contract.  That  party  cannot, 
after  the  death  of  the  other,  give  evidence  deny- 
ina  the  fixing  of  that  fence  as  tlw  line. 

2.  A  bill  &eU  suffidently  d^nlte  in  atatemcnt 
of  a  mistake  In  a  deed  In  wder  to  erateet  ft. 

(Syllahns  by  the  Goort.) 

Appeal   from    circuit   court,  Oreenbrler 

county. 

BIU  by  Mrs.  Anderson  and  others  against 
Joseph  Jarrett.  Decree  for  plalntUBs,  and  dft 
fendant  appeals.  Affirmed. 

John  W.  Harris,  for  appdiant  J.  WB 
llama,  for  appellees. 

BRANNON.  J.  Joseph  Jarrett  and  tail 
daughter  Vlriglnla  Andttwm  owned  Jointly  a 
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tract  of  3>Vi  .icres  of  land,  and  Jarrett  owned 
alone  au  ndjuiuing  iract  of  liK)  acres.  The 
350-acre  tract  was  uiade  up  of  two  tracts,  one 
called  tbe  Feamster  laud,  the  other  the  Shuck 
land,  and  tbe  190-acre  tract  was  called  the 
Carraway  land.  Jarrett  and  Mrs.  Anderson 
ent^ed  into  a  written  agreement,  by  which 
Jarrett  agreed  to  convey  to  Mrs.  Anderson  the 
Carraway  land  (IIK)  acres)  and  the  Shuck  laud 
(part  of  the  350  acres),  and  she  agreed  to  con- 
vey to  Jarrett  the  remainder  of  the  350  acres, 
the  Feamster  land.  Before  the  execution  of 
deeds  under  this  agreement,  Mrs.  Anderson 
died,  leaving  Infant  children,  and  Jarrett 
brought  a  suit  against  them,  to  execute  the 
agreement,  in  which  was  a  decree  that  It  be 
executed  by  the  ^ecutlon  by  a  commissioner 
of  a  deed  to  Jarrett  In  behalf  of  Mrs.  Ander- 
son's heirs  for  the  land  he  was  to  get  onder 
It,  and  one  to  the  heirs  for  the  land  which 
Mrs.  Anderson  was  to  get  under  it,  and  au- 
thorizing the  commissioner  to  have  a  survey 
made,  and  to  make  the  deeds  conformably  to 
it.  Such  survey  was  made,  and  the  deeds 
■were  made  according  to  It.  liater  tbe  heirs 
of  Mrs.  Anderson  brought  this  suit,  alleging 
a  mistake  In  some  of  tbe  lines  of  said  deeds, 
whereby  Jarrett  got  sis  or  seven  acres  of 
land  belonging  to  Mrs.  Anderson  under  the 
agreement,  and  praying  that  said  deed  be  re- 
formed by  the  correction  of  such  mistake; 
and,  the  court  having  decreed  such  reforma- 
tion, Jarrett  appeals. 

It  Is  said  in  argument,  In  support  of  the 
^peal,  that  the  demurrer  to  the  bill  ought  to 
have  been  sustained,  because  it  does  not  set 
forth  with  sufficient  deflnlteness  tbe  alleged 
mistake  sought  to  be  corrected;  that  It  does 
KOt  tell  wherein  the  bounds  In  the  deeds  fan 
to  conform  to  the  contract;  that  while  It 
charges  that  Jarrett  and  Mrs.  Anderson  went 
upon  the  land  when  the  agreement  was  cuade, 
and  marked  off  the  lines,  the  bill  does  not  say 
in  what  respect  they  differ  from  those  con- 
tained In  the  deeds.  I  cannot  concur  in  this 
contention.  The  bill  alleges  that  tbe  metes 
and  bounds  of  the  deed  do  not  conform  to 
those  of  the  agreement  of  partition  between 
Jarrett  and  his  daughter;  that  the  agreement 
provides  the  manner  In  which  the  Shuck  land 
should  be  run  off  to  Mrs.  Anderson,  by  saying 
that,  "In  running  off  the  Shuck  land,  the  line 
shall  commence  at  a  comer  on  the  old  Ylna 
plat,  at  or  near  whffl*e  the  old  sawmill  used 
to  stand,  and  run  said  line  and  continue  the 
same  until  It  reaches  the  old  fence  between 
the  Feamster  land  and  Shuck  land,  and  then, 
with  said  fence,  to  Hannah  or  Hedrlck  place"; 
and  charges  that,  at  the  time  of  making  the 
agreement,  Jarrett  and  Mrs.  Anderson  went 
upon  the  land,  and  Jarrett  marked  off  the 
lines  as  above  mentioned  in  the  contract;  that 
the  metes  and  bounds  In  tbe  deeds  pretend  to 
follow  the  tines  as  agreed  upon,  but  In  reality 
do  not;  that  the  discrepancy  exists  between 
the  lines  of  the  contract  and  certain  lines  of 
tbe  deed,  describing  definitely,  by  magnetic 
caJli  and  distances  and  otherwise,  those  par- 


I  ticular  lines  specified  as  erroneous;  and  then 
;  charges  that  there  are  near  tbe  same  place 
I  two  old  fences,  and  that  the  metes  and  bounds 
1  given  in  the  deeds  pretend  to  follow  one  of 
!  them,  but  that  that  Is  not  the  fence  dividing 
the  Shuck  land  from  the  Feamster  land,  nor 
the  one  agreed  upon  by  Mra.  Anderson  and 
Jarrett,  thus  plainly  meaning  to  say  it  Is  the 
other  fence;  and  then  charges  that  the  land 
between  the  lines  agreed  upon  In  tbe  contract 
and  those  of  the  deeds  embraces  six  or  seven 
acres,  meaning  that  tbe  line,  if  run  by  the 
proper  fence,— not  the  one  followed  by  tbe 
deeds,  but  the  one  which  they  should  follow, 
—embraces  that  quantity,  plainly  contending 
that  the  line  should  follow  the  one  rather  than 
the  other  of  these  fences,  and  thus  give  Mrs. 
Anderson'^  children  that  quantity  of  land  ly- 
ing between  two  lines  following  the  two 
fences  conveyed  by  tbe  deed  to  JarretL  T^ls 
description  of  tbe  land  claimed  Is  said  to  be 
so  Indefinite  as  not  to  support  a  bill  for  spe- 
dAc  performance,  tmder  Matthews  v.  Jar- 
rett, 20  W.  Va.  415,  or  ejectment  tmder  Postle- 
walte  T.  Wise,  17  W.  Va.  1.  I  incline  to  think 
it  would  support  the  fwmer.  If  not  the  latter; 
but  I  do  not  think  that  either  Is  a  fair  test. 
It  is  not  so  much  a  description  of  the  land 
claimed,  as  In  those  proceedings,  but  a  correc- 
tion of  tbe  mere  lines  of  the  deeds.  AU  that 
can  be  demanded  Is  that  the  bill  tell  what  is 
the  mistake.  Does  It  not  do  this?  It  teUs 
just  what  particular  Unes  are  wrong.  It  does 
this,  certainly.  Does  It  say  how  or  why 
wrong?  I  think  so,  because  it  says  that  a 
line  must  start  at  a  comer  on  the  Vina  plat 
at  the  old  sawmill  site,  and  go  to  the  old  fence 
between  the  Feamster .  land  and  Shuck  land, 
and  then  follow  that  fence  to  the  Hannah  or 
Hedrlck  place,  where  it  Is  to  be  closed  with 
other  lines  of  the  deed  not  complained  of. 
Does  not  the  bill  point  out  with  reasonable 
certainty  the  wrong  lines  and  the  right  ones? 
It  further  says  the  right  lines  were  marked 
at  the  date  of  the  agreement  by  Jarrett.  Data 
for  the  ascertainment  of  the  right  lines  are 
given,  and  all  that  is  needed  Is  oral  evidence 
to  find  this  old  fence  along  which  Jarrett 
marked  tbe  line,  and,  by  the  compass  and 
chain,  ascertain  calls  and  distances  to  go  Into 
a  reformed  deed.  You  have  right  to  use  oral 
evidence  to  apply  this  bill,  like  a  deed,  phys- 
ically to  the  ground.  The  bill  gives  the 
wrong  lines,  clearly.  It  says  Jarrett  and  Mrs. 
Anderson  fixed  the  right  ones.  Identify  these 
!  lines  they  made  by  oral  evidence,  as  the  law 
allows,  and  they  are  the  ones  we  seek  to  go 
in  tbe  deed,  as  the  acts  of  parties  under  an 
instrument  speak  its  tme  meaning  and  Import. 
Caperton*s  Adm'rs  v.  Oaperton's  Heirs,  38 
W.  Va.  479,  15  8.  E.  257;  Shrewsbury  v. 
Tufts,  41  W.  Va.  212,  23  S.  B.  6&2.  This  is 
i  not  to  contradict  or  alter  a  writing,  but  only 
to  apply  It  to  the  subject-matter  It  relates  to. 
1  Greenl.  Ev.  SS  287,  288,  301.  So,  I  think  . 
there  was  no  ground  for  demurrer. 

Adverting  now  to  tbe  aspect  of  tbe  case 
a.  presented  by  the  egd^^Jf ^^»^^*tf(^{e 
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rests  (m  a  venr  coiulderable  quantity  ot  oral 
erldence,  and  considerably  conflicting,  I  do 
not  see  WI17  we  can  be  e:^cted  to  rererae 
the  findlngi  o£  fact  made  by  tbe  chancellor 
below.  It  cannot  be  roQulalte,  or  even  proper, 
that  I  detail  erldence,  or  even  all  the  facta, 
aa  they  elncldate  no  principle  of  law,  and 
would  be  no  precedent  for  future  cases.  It 
suffices  to  say  that  three  witnesses  show 
That,  after  the  said  agieement  on  the  same 
day,  Jarrett  and  those  three  persons  went 
with  compass  and  chain  on  the  gronnd,  and 
ran  the  line  finvm  the  comer  on  the  Vina  plat, 
near  the  site  <st  the  sawmill,  to  an  old  fence 
down  under  a  hill,  and  thence  along  it,  and 
tills  at  Jarrett* B  direction,  and  thus  adopted 
that  particular  old-  fence  as  the  parttcvlar 
flxed  Une  by  wblch  the  Shuck  land  was  to  be 
assigned  to  Mrs.  Anderson  undw  that  agree- 
ment; and  that  there  was  another  tOA  fence 
on  top  of  the  bill;  and  that  when  the  snr* 
Toyor  went  on  the  ground,  under  the  decree 
in  the  suit  of  Jarrett,  to  surrey  preparatory 
to  flie  execution  of  deeds  under  the  decree 
(Mrs.  Anderson  then  dead),  the  old  fence  nn^ 
der  the  hill  flxed  by  Jarrett  at  the  date  of 
the  agreement  was,  either  purposely  or  by 
mistake.  Ignored,  anid  tbe  Une  of  the  fence  on 
top  of  the  hill  flxed  as  the  line,  and  the  deeds 
made  by  it;  and  that  Jarrett  has  fenced  on 
1^  and  thus  Included  land  belon^ng  to  ttn 
children  of  Mrs.  Anderson.  He  Inconsistent- 
ly adopted  one  of  the  f races  in  part;  the 
other  In  part  These  facts  ue  clearly  shown 
by  the  witnesses  presoit  at  the  first  surrey, 
mere  Is  no  showing  to  the  contrary,  save  by 
Jarrett,  and  this  jnsUfles  tbe  decree,  even  If 
Jarrett  be  conqwtent  as  a  witness.  £te  de- 
nies that  the  fbnce  under  the  hill  was  HxbA 
as  a  line.  Mrs.  Anderson  was  not  tm  the 
ground  when  this  line  was  flxed,  but  she  bad 
Just  before  taken  active  part  In  the  negotia- 
tion of  the  partition;  and  this  was  the  fixing 
of  lines  under  the  agreement,  a  part  of  the 
res  geste,  we  may  say,  of  Its  exeeuUon,  tend- 
ing to  show  what  the  real  transaction  was, 
what  line  had  been  agreed  upon;  and  that  Is 
the  test  ot  admisBlbillty,— L  e.  does  the  thing 
said  or  done  show  what  the  real  transactlott 
between  the  parties  was?  And,  If  so,  It  Is 
not  admissible.  Faxton  t.  Paxton,  38  W. 
Va.  619,  18  8.  B.  76S.  I  hare  just  (Ated  au- 
thority to  show  that  acts  of  the  parties  under 
an  instrument  Interpret  it,— show  what  the 
contract  was.  Why  may  we  not  say  that  It 
was  agreed  between  Mrs.  Anderson  and  her 
father  that  that  old  fence  under  the  hill 
should  be  the  one?  If  Uvlng.  perhaps  she 
would  say  so,  and  so  show  that  he  did  fix 
that  fence  as  the  line,  and  negative  bis  de- 
nial He  cannot  say  that  he  flxed  the  other 
fence  aa  the  line.  I  think  our  cases  will 
show  this.  Boblnson  v.  James,  29  W.  Va. 
224, 11  S.  B.  920;  Owens  v.  Owens.  14  W.  Va. 
SS;  Anderson  t.  Cranmer,  11  W.  Va.  570. 
But  his  evidence  on  this  Is  overborne  by  that 
of  the  three  witnesses.  He  says  he  bnllt  a 
foice  In  the  Ufotlme  ot  Mrs.  Anderson  on  the 


line  claimed  by  him,  thus  showing  her  acQnl- 
oscence.  He  could  not  be  allowed  to  say  Bh« 
agreed  to  that  line,  and  be  cannot  do  Oie 
same  thing  Indirectly.  The  answer  seta  up 
no  mistake  of  Jarrett  In  locating  the  Une  on 
the  day  of  the  contract,  and,  though  this  1b 
argued  in  brief  of  apj>ellee8*  counsel.  It  Is 
not  by  counsel  fw  appellant,  and  It  la  not 
necessary  to  pursue  It  He  does  not  aO^e 
mistake  in  bis  evidence,  bvt  denSes  flxlns 
that  fence  for  a  line. 

It  Is  urged  In  the  petition  tot  the  a^eal 
that  the  Une  claimed  by  tiie  AndersMi  chllr 
dren  is  not  the  true,  original  Une  sepaxatlnx 
the  Shuck  from  the  Feamster  tract,  and  tbe 
contract  says  she  gets  the  Shuck  land.  I 
answer  that.  If  its  tocaUty  was  uncertain,  tbe 
agreement  was  designed  to  make  It  CMtaln; 
and,  if  It  varies  from  It  such  was  the  Intmt 
ot  the  parties,  because  they  made  the  ctm- 
tract  specify  that  <dd  fence  as  the  line;,  thus 
Intending  change;  and  thus  we  may  say  tbat 
Jarrett  on  the  day  of  the  contract  In  flxlns 
this  Un^  was  not  flnding  the  original  Shade 
Une,  but  originating  and  fixing  a  Une  agreed 
on  between  him  and  Mrs.  Anderson,  as  spe- 
cially agreed  on.  The  statemoat  In  tbe  agree- 
ment' that  Mrs.  Anderson  was  to  get  tbe 
Shuck  land  was  a  general  description  of  tbe 
land,  not  definitive  of  this  Une  when  a  special 
clause  fixed  this  particular  line  or  descrip- 
tion. Whwe  there  sie  Inconsistent  calhs, — 
one  general,  the  other  specific,— the  spedlle 
prevails.  2  Am.  &  Eng.  Bnc  Law,  406;  l 
Ore«il.  Bv.  |  301.  The  short  of  the  case  la 
that  the  Une  claimed  by  the  plalntlfla  Is  tbat 
one  located  by  Jarrett  himself,  pursuant  to 
and  in  Immediate  execution  of  tlfe  agree- 
ment iu>  doubt  alwig  Just  that  fence  well 
known  and  well  nnderatood  by  him  and  bis 
daughter. 

It  cannot  be  said  tiiat  the  adjudlcatton  In 
the  first  salt  is  conclusive.  It  did  not  wniecity 
tbe  Une,  but  (Ukely  Improperly)  1^  It  to  be 
ascertained  by  af  teranrv^ng,  not  conflrmed 
by  court,  and  the  line  was  fixed  by  ft  and  tbe 
commissioner's  deed,  and  not  adjudicated  as 
true,  nils  point  Is  not  urged;  hardly  claim- 
ed as  good.  The  decided  we^ht  and  proba- 
biUty  of  the  case  as  to  the  fiicts  fsvor  tbe 
decree  and  we  therefore  affirm  It 

DBNT,  J.,  absent 


(41  W.  Va.  144> 
STATE  T.  BLUBFIELD  DBUG  CO. 

(Sapreme  Coort  ot  AppMls  of  West  Vbginia. 
March  ao,  1897.) 

iHToxiciTnrs  Lnjuora— Siuu  bt  Daosaus— . 
Pbuohiption  or  Phtbiouh. 

1.  In  soy  prosecQtioo  afainst  a  dmggist  tor 
selling  alamol,  Bpirituooa  hquora,  or  wtoe,  it  the 
Bale  be  proven,  it  shall  be  preanmed  that  tbe 
saie  was  anlawral,  in  the  abseiice  of  satisfactoiy 
i»x>of  to  the  contrary;  but  this  {nesainption  may 
b«  rebutted  by  the  production  of  the  written 
prescription  of  a  practicing  physidan  in  good 
standing  in  his  profession,  ana  not  of  iatexoDer- 
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ate  habits,  complyine  with  the  requirements  ot 
section  6  of  chapter  82  of  the  Code. 

2.  A  case  in  whjdi  the  DreseriptioiL  relied  on 
1^  the  dsfendant  to  lebitt  the  pranmiptkm  that 
such  sale  was  onlawful  is  oonaidexed  as  comply- 
ing with  the  reqa-rement  of  the  statute,  aaa, 
under  the  drcnmstanceB  of  the  case,  oonstituting 
a  defense  to  the  indictment. 

(SyUabas  bj  the  Court.) 

Error  to  circuit  court,  Mercer  county. 

M.  B.  Browning  and  Q.  H.  Wade  were  con- 
victed of  a  Tlolatlon  of  the  liquor  law,  and 
bring  error.  Beversed. 

Johnston  &  Hale,  for  j^aintUta  In  error.  T. 
S.  BUey,  Att;.  Oen.»  for  the  State. 

BNOLISH,  P.  At  tbe  Hay  term,  ISM.  of 
the  drcolt  court  ot  Slwcer  county,  an  In* 
dlctmeat  waa  found  agalnat  M.  BL  Browning 
and  G.  H.  Wade,  partners  in  trade,  doing 
bnslneaB  under  tlu  firm  name  and  style  of 
the  KnefleUt  Drug  Oompany,  charging  them 
with  tbe  unlawful  sale  of  s^rituous  Uquozs, 
which  Indictment  was  certified  to  tbe  crim- 
inal court  of  said  county  for  trial.  The  case 
vma  mibmttted  to  the  court  In  lieu  of  a  Jury, 
fh9  tadictment  baving  charged  tbe  plaintmb 
In  error  as  follows:  ^niat  on  the  12tb  di^  of 
Mi^,  18M,  tbey  did  sell,  offer,  and  expose  for 
sale,'  at  retail,  vplrltnons  Uquon,  wine,  por- 
ter, al^  beer,  and  drinks  of  a  like  nature; 
tbey,  the  said  M.  B.  Browning  and  G.  EL 
Wade,  partners  In  trade,  doing  business  un- 
der the  firm  name  and  style  of  the  Bluefleld 
Drug  Gpmpany,  not  then  and  there  haTlng  a 
state  license  therefor,  against  tbe  peace  and 
dignity  of  the  state.  The  facts  were  agreed 
as  foUows:  "That  tbe  defendants,  bona  fide 
and  In  good  faith,  sold  to  a  Mr.  Gibson, 
whose  name  is  given  in  the  following  pre- 
scriptloa:  TrescriptiMi:  Bluefleld  Drug  Co.. 
Bland  Street,  Bluefleld,  W.  Va.,  May  8,  18M. 
Prescriptions  accurately  compounded  day  or 
night.  For  Mr.  Gllwon:  B.  Spts.  Fermrati 
oJJ.  This  spirits  Is  absolutely  necessary  as  a 
medicine  for  tbe  person  named  above,  and  Is 
not  to  be  used  as  a  bererage.  No.  10.  Dickie, 
M.  D.'  Indorsed  on  back  of  prescription: 
This  was  gotten  by  me  on  this  date.  Taylor 
Gibson,'— the  spirits  referred  to  in  said  pre- 
scription, belioTing  that  It  tiad  the  right  to  do 
so.  Tliat  the  Mr.  Gibson  who  Is  referred  to 
in  said  prescription  Is  the  same  Gibson  who 
got  Ba\d  spirits.  That  at  the  time  and  place 
of  said  sale  the  said  defendants  were  regu- 
larly and  l^ally  licensed  druggists,  and  at 
the  time  and  place  bad  in  their  employ,  as 
a  salesman,  a  registered  pharmacist,  in  com- 
pliance with  diapter  160  of  the  Code  of  West 
Vii^rtnla.  That  the  Dicide  whose  name  Is 
signed  to  said  piescrlptlon  was  at  tbe  time  a 
practicing  pbyslcian,  in  good  standing  in  his 
profession,  and  not  of  intemperate  habits. 
That  said  sale  was  made  by  the  defendant 
onder  said  prescription  in  Mercer  county,  W. 
Ta.,  within  one  year  next  preceding  tbe  find- 
ing of  the  Indicbnent  in  this  case." 

Now,  the  sdle  question  presented  for  our 
consideration  is  whether,  under  said  state- 


ment <tf  facts,  the  court  was  warranted  in 
rendering  the  judgment  which  It  did  against 
the  defendant,  from  which  this  writ  of  error, 
was  obtained.  Did  the  prescription,  which 
was  offered  in  erldence  before  the  court, 
oonstltnte  a  def«ise  to  the  Indicbnent  Sec- 
tion 6  of  chapter  82  of  tbe  Oode  provides 
that  "In  any  iwosecutlon  against  a  druggist 
for  selling  alcohol,  spirituous  liquors  or  wine 
without  a  license  therefor;  if  the  sale  be 
proven  It  shall  be  presumed  that  the  sale  was 
unlawful  In  the  absence  of  satisfactory  proof 
to  the  contrary,"  and  then  proceeds  to  pro- 
vide that  "«pIrltnou8  liquors,  except  for  me- 
chanical or  scientific  purposes,  shall  not  be 
sold  by  any  druggist,  under  the  imvisions  oi 
said  chapter,  except  upon  tbe  written  pre- 
scription of  a  practicing  ph^clan  in  good 
standing  in  bis  profession,  and  not  of  Intem- 
perate habits,  spedfybig  tbe  nams  ot  tbe  per- 
son  and  tbe  kind  and  quantity  of  liquors  to 
be  fmnLriied  him,  and  stating  that  such  liquors 
so  prescribed  are  absolutely  necessary  as  a 
medicine  for  -such  person,  and  are  not  to  be 
ossd  as  a  beverage;  and  the  ^«dnctloa  of 
such  prescription  by  tbe  defoidant  at  the 
trial  of  an  indlctmoit  agatast  blm  for  the 
sale  ot  the  alcohol,  qriritnous  liquors,  or  wine 
moitioned  therein,  shall  be  sufficient  to 
rebut  tbe  presumpUon  aiising  fnmi  the  proof 
of  such '  sale  as  hereinbefore  provided  for, 
If  the  jnry  believe  from  an  tbe  evidence  In 
the  case  that  the  sale  was  made  in  good 
^tb,  under  tbe  belief  that  such  prescription 
and  statement  were  true."  Was  the  j/re- 
BCription  which  was  presented  by  the  defend- 
ant Bufficirat  in  form  to  rebut  the  presump- ' 
tion  that  the  sale  was  unlawful?  It  Is  con- 
tended by  the  attom^  general  that  the  name 
of  the  party  for  whom  the  splrttuons  liquors 
were  prescribed  was  not  Bufllclently  stated, 
the  name  "Mr.  Gibson"  only  appearing  on 
the  face  of  tbe  prescription;  but  then  it  is 
cme  of  the  agreed  facts  that  the  Mr.  Olbeon 
who  is  referred  to  In  said  prescription  Is  the 
same  Gibson  who  got  said  spirits  at  the  time 
and  place  of  said  sale;  and  then  the  prescrip- 
tion Is  indorsed:  "This  was  gotten  by  me  on 
this  date.  [Signed]  Taylor  GIbstm."  Here 
la  an  admission  on  tbe  back  of  tbe  prescrip- 
tion that  Teller  Gibson  got  the  spirits,  and 
It  is  agreed  that  tbe  Mr.  Gibson  referred  to 
In  said  prescrlptdon  was  the  same  Gibson  who 
got  said  spirits.  This  fixes  the  Identity  of 
tbe  party  to  whom  the  prescription  was  giv- 
en, and  who  made  the  purchase.  What  is  tbe 
object  of  the  statute  In  requiring  the  name 
of  the  person  to  whom  the  prescription  Is 
given  to  be  specified?  Manifestly  In  order 
that  tbe  sale  made  be  made  by  the  druggist 
to  the  party  tp  whom  the  prescription  was 
given,  and  In  order  that  no  other  person 
should  obtain  spirituous  liquors  upon  that 
prescription.  Here  it  is  agreed  that  the  Gib- 
son named  in  tbe  prescription  got  the  spir- 
its. Suppose  tbe  full  name  Taylor  Gibson 
bad  been  given  in  the  prescription;  there 
may  have  been  a  number  of  Taylor  Oibsonrf, 
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In  that  neighborhood,  and  the  prescription 
would  have  been  very  little  more  definite 
than  It  was  with  the  name  Mr.  Olbaon;  hot 
whm  the  agreement  of  facts  comes  In,  and  It 
Is  shown  that  Taylw  Gibson,  who  got  the 
spirits.  Is  the  Mr.  Gibson  mentioned  In  the 
prescription,  the  object  and  Intent  of  the  law 
Is  compiled  with;  and,  ss  I  think,  the  pre- 
solptlon  was  snffldmt  so  tai  as  the  name  of 
the  party  for  whom  the  spirits  were  pre- 
scribed Is  concerned. 

It  Is  nect  contended  that  the  kind  and 
qoantlty  of  Uqnors  to  be  furnished  was  not 
snfflclently  stated  In  the  prescription.  When 
we  refer  to  the  prescription,  we  find:  "Fre- 
scriptlm:  Blnefield  Drag  Oo..  Bland  Street, 
Blnefleld,  W.  Va.,  Hay  8,  18M.  •  *  •  For 
Mr.  Gibson:  B.  Spts.  Fermentl  ojj.  fw^hlcb, 
translated,  means  two  pints  of  q^rits  fer- 
mwtl].  This  spirits  Is  absolutely  necessary 
as  a  medicine  for  the  person  named  abore, 
and  Is  not  to  be  nsed  as  a  bererage.  No.  10." 
Now,  what  Is  a  prescription?  Webster  d^nes 
It  thus:  "(Med.)  A  direction  of  a  remedy  or 
of  remedies  for  a  disease,  and  the  manner 
of  using  them;  a  medical  recipe;  also  a  pre- 
scribed remedy."  In  the  prescriptltHi  before 
as  two  pints  of  spirits  are  prescribed  for 
Mr.  Gibson  as  absolnt^y  necessary  for  him 
as  a  medicine,  and  not  to  be  nsed  as  a  bev- 
erage. Thns,  the  manner  of  nslng  It  Is  pre- 
scribed, and  the  amonnt  Is  iK«scrlbed.  As 
we  understand  It,  where  a  remedy  Is  pre- 
scribed by  a  physician  tor  a  patient,  and  ad- 
dressed to  a  druggist,  when  such  prescrip- 
tion ts  presented  to  the  dru^st  he  at  once 
understands  that  the  drug  or  medicine  Is  to 
be  furnished  to  the  party  presenting  the  pre- 
scription, and  he  proceeds  to  fill  it.  The  phy- 
sician does  not  draw  an  order  on  the  druggist 
requesting  him  to  fnmlah  the  article,  hut  he 
prescribes  It  for  the  patient;  and  this  mode 
of  prescribing  for  the  patient  Is  what  Is  con- 
templated by  the  statute  when  It  proTldes 
that  no  sale  of  spirituous  liquors  or  wine 
shall  be  made  by  any  druggist,  under  the 
provisions  of  this  chapter,  except  upon  the 
written  prescription  of  a  practicing  physi- 
cian, etc.  In  this  case,  we  think,  a  proper 
prescription  was  presented.  It  Is  agreed 
that  the  druggist  sold  the  spirits  in  good 
faith,  believing  that  he  had  a  right  to  do  so. 
It  appears  that  Taylor  Gibson  presented  the 
prescription,  and  got  the  spirits  prescribed; 
and  It  is  agreed  that  he  is  the  same  Gibson 
mentioned  in  the  prescription;  and  It  appears 
that  the  requirements  of-  the  statute  have 
been  strictly  followed  in  statii^  that  the  spir- 
its were  absolutely  necessary  as  a  medicine 
for  said  Gibson,  and  not  to  be  used  as  a  bev- 
erage; and,  if  a  drug^t  is  allowed  to  sell 
at  all  to  a  person  presenting  the  prescrlptiwi 
of  a  physician  for  spirituous  liquors  to  be 
used  as  a  medicine,  the  facts  shown  in  the 
case  under  consideration  are  such  as  should 
shield  the  dru^ist  from  successful  prosecu- 
tion. And,  in  my  opinion,  the  Judgment  ren- 
dered by  the  court  was  not  warranted  by  the 


tacts  agreed.  The  hnding  of  the  comt  duniM 
have  been  set  aside;  the  judgment  ihonld 
have  been  set  aside,  and  a  new  trial  award- 
ed; and  the  Judge  of  tiie  tibcnlt  court  ot 
Mercer  county  erred  hi  refusing  the  writ  of 
error  applied  for  on  the  4Ui  day  of  August, 
189^  to  said  Judgment  The  Judgment  ot 
the  criminal  court  Is  reversed,  the  finding  set 
aside,  and  a.  new  trial  awarded  the  defend- 
ants. 


ta  W.  To.  189) 

8WIBBTLAND  et  aL  v.  FOBTBB.  QhoUt 
et  aL 

(Sn;^<eme  Court  of  Appeals  ot  West  Tliglnla. 
Maieh  24.  1897.) 
Action— FAKTiBS—lDiNTtTT. 

1.  A  party  cannot  be  both  plaintiff  and  defend- 
ant in  an  acticm  at  law. 

2.  The  identitr  of  name  ot  a  prfalnUff  and  a  de- 
fendant, la  the  absence  ot  proof  to  the  ctmtraiT, 
is  presumption  of  identity  of  person. 

(Syllabus  by  the  Court) 

Brror  to  circuit  court,  Lincoln  county. 

Actlcm  by  the  state  ot  West  Virginia,  f« 
the  use  of  L.  A.  fiweetland  and  J.  S.  Sweet- 
land,  partners  as  Sweetland  Bros.,  against 
J.  D.  Porter,  J.  S.  Sweetland,  and  otbos. 
Demurrer  to  the  declaration  sustained,  and 
plalntUfa  bring  enw.  Affirmed. 

J.  B.  Ohltton,  for  plalntlftB  In  emv.  Camp- 
bell &  Holt;  for  def endhnta  In  error. 

McWHORTElR,  J.  This  was  en  action  of 
debt  on  sherifTs  official  bond,  brought  In  the 
circuit  court  of  Uncoln  county,  August  10, 
1893,  In  the  name  of  the  state  of  West  Vir- 
ginia, for  the  use  and  benefit  of  L.  A.  Sweet- 
land and  3.  S.  Sweetland,  partners  as  Sweet- 
land Bros.,  against  J.  D.  Porter,  late  sheriff 
of  Lincoln  county,  and  bis  sureties,  J.  S. 
Sweetland  being  one  of  said  sureties  and  a 
defendant  to  the  action.  Defendants  ap- 
peared and  demurred  to  the  declaration,  and 
each  assignment  of  breach  therein,  which, 
being  argued,  was  sustained  by  the  court  on 
the  29th  day  of  August,  1895;  and  the  court, 
being  of  the  opinion  that  the  declaration 
could  not  be  amended,  dismissed  plalntUCs' 
action,  with  costs,  but  without  prejudice  to 
any  new  action  the  plalntltts  might  be  ad- 
vised to  bring,  from  which  Judgment  a  writ 
of  error  from  this  court  was  allowed  the 
plaintiffs.  The  assignment  of  error  is  "that 
said  declaration  stated  a  good  and  sufficient 
cause  of  action  against  the  defendants,  and 
there  were  no  grounds  upon  which  to  sus- 
tain a  demurrer  to  said  declaration  and  dis- 
miss the  action."  No  proposition  seems  to  be 
better  settled  than  that  a  party  cannot  be 
both  plaintiff  and  defendant  In  an  action  at 
law.  In  the  writ  3.  S.  Sweetland  Is  named 
as  plaintiff  and  J.  6.  Sweetland  as  defendant. 
In  the  declaration  John  S.  Sweetland  is 
named  as  plaintiff  and  J.  8,  Sweetland  as 
defendant.  In  the  absence  of  proof  to  the 
contrary,  the  presumption  ^^^^^ff^  tho 
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plaintiff  John  S.  Sweetland  tn  tbe  declara- 
tion is  the  identical  person  named  bj  initials, 
only,  In  the  writ  as  plaintiff,  and  that  tbe  de- 
fendant J.  S.  Sweetiand  Is  Identical  with  the 
pbdntlff  J.  S.  Sweetiand.  Tavenner  t.  Bar- 
rett, 21  W.  Va.  656,  688.  In  Pearson  v.  Nea- 
bit,  1  Dev.  316,  Judge  Henderson,  In  deliver- 
ing the  opinion  of  the  court,  says:  "A  suit 
at  law  is  a  contest  between  two  parties  in  a 
court  of  Jnstice,  the  one  seeking,  and  the 
other  withholding,  tbe  thing  in  contest  The 
same  indlTldual  cannot  be  at  the  same  time 
both  the  person  seeking  and  the  person 
withholding,  for  It  involTes  an  absurdity  that 
a  person  should  seek  from  himself  or  with- 
hold from  himself.  •  •  •  When  adversary 
rights  as  creditor  and  executor,  or  debtor  and 
executor,  meet  in  the  same  IndlTldnal,  the 
law  considers  the  contest  as  settled,  at  least 
BO  long  as  the  union  exists.  As  soon,  there- 
fore, as  It  appears  to  the  court  that  the  same 
IndlTldual  is  both  plaintiff  and  defendant, 
.any  judgment  entered  up  la  tbe  cause  is,  to 
aaj  the  least,  erroneous,  and  should  be  re- 
versed." See,  also,  Eastman  v.  Wright,  0 
Pick.  316.  Tbe  Judgment  of  the  drcnlt  court 
la  affirmed,  with  costs  to  tbe  appellees. 


(4S  W.  Ta.  in) 

SMITH  T  O'KBBFFB  et  aL 
iPttpmae  Court  of  Appeals  of  West  Ylrfinia. 
March  24,  1897.) 
QniETiNO  Title— EviDESOK. 

1.  Where  a  party  having  the  legal  title  to  a 
traot  of  land  is  in  omseuion  of  the  same,  he 
will  be  entertained  in  a  court  of  eqni^  In  a 
■nit  instltnted  to  remove  a  cloud  from  hu  title. 

2.  Where  a  portion  of  such  tract  of  land  is 
Indaded  by  mistake  hi  a  survey  made  under  the 
direction  of  tiie  commissioner  of  school  lands, 
and  is  sold  under  the  statute  for  the  benefit  of 
tbe  school  fond,  and  a  deed  made  to  the  pnr- 
chaser  thereof,  equity  will  take  jurisdiction  of  a 
mft  brought  by  the  owner  of  lodi  tract  of  land, 
who  is  in  possession  of  the  same,  for  the  pur- 
pose of  canceling  said  deed  and  removing  the 
■ame  as  a  cloud  upon  his  title. 

(Syllabui  hj  the  Court} 

Appeal  from  circuit  court,  Logan  county. 

Bill  by  Jacob  Smith  against  James  O'Eeeffe 
and  another.  Decroe  for  defendants,  and  plain- 
tiff appeals.  Beversed. 

Campbell  A  Holt,  for  appellant 

BNOLISH,  P.  This  was  a  suit  In  equity 
brought  In  the  drcnlt  court  of  Logan  county, 
W.  Va.,  by  Jacob  Smith  against  James 
O'Keeffe  and  Samuel  Walton.  Hie  plaintiff 
In  his  bill  all^s:  On  the  2Sd  day  of  June 
In  the  year  18T7,  one  George  Hatflcid  was 
•eised  and  possessed  tn  fee  of  a  certain  tract 
of  land  situated  In  said  county  of  Logan,  on 
Mates  creek,  containing  500  acres,  more  or 
lees,  and  on  Uiat  day  said  George  Hatfield, 
together  with  a  Vamey  and  Mary,  his  wife, 
and  Larkln  Varney  and  Nancy  A.,  his  wife, 
who  held  aome  equitable  Interest  in  a  portion 
of  said  500  acres,  conveyed  the  same  to  the 
plalnttfl  by  tb^  deed  of  that  date,  which 


was  duly  recorded  in  the  dcric's  otBce  of  the 
county  court  of  said  county  on  tbe  26th  day 
of  June,  18T7,  the  tnnsideration  for  said  con- 
veyance being  $865  In  cash.  That  on  tbe  d^ 
livery  of  said  deed  the  plaintiff  took  actual, 
visible  possession  of  said  land  under  and  by 
virtue  of  said  deed,  and  has  ever  since  con- 
tinued In  the  actual,  visible,  and  advnse  pos- 
session of  the  land  as  his  own,  and  paid  taxes 
tbere(m.  That  one  pcntlon  of  said  land  had 
been  granted  to  the  said  George  Hatfield  by 
tbe  commonw^th  at  Virginia  by  letters  pat- 
ent bearing  date  on  the  2d  day  of  September, 
1861,  and  another  portion  was  granted  Hat- 
field by  a  like  patent  dated  on  tbe  same  day 
and  year,  each  grant  containing  383  acres 
(which  patents  were  exhibited  with  tbe  bill). 
Another  portion  of  said  land  was  granted  by 
the  commonwealth  of  Virginia  to  Herendon 
Mnrphy  by  letters  patent  dated  the  30th  day 
of  June,  1817,  the  original  of  which  patent 
was  also  filed  with  the  plaintiff's  bill.  That 
said  Murphy  conveyed  the  last-named  22 
acres  to  said  George  Hatfield,  which  deed  was 
recorded  in  the  clerk's  office  of  Logan  county 
court  In  a  deed  hobk^  which  during  tbe  late 
Civil  War  was  almost  totally  destroyed,  and 
the  record  of  said  last-named  deed  is  mtirely 
gone.  That  some  time  In  the  year  188B  or 
1S89  one  E.  H.  Simpklns,  dalmlng  to  have 
authority  from  A.  W.  Busklrk,  surveyM*  of 
lands  in  Logan  county,  entered  upon  a  por- 
tion of  said  land,  and  made  a  survey  purport- 
ing to  be  for  the  state  of  West  Virginia,  and 
described  It  as  150  acres  of  school  land.  A 
portion  of  it  Interiocks  with  plaintiff's  land. 
The  blU  further  all^s  that  L.  D.  Chambers, 
oommtsslono-  of  school  lands  of  said  county 
of  Logan,  instituted  some  sort  of  proceedings 
against  said  tract  of  ICO  acres  In  the  drcult 
court  of  said  county,  and  asked  the  same  to 
be  sold  for  the  benefit  of  the  school  fund;  and 
on  tbe  20th  day  of  October,  1888,  said  Cham- 
bers, as  such  commissioner,  made  a  deed  to 
one  William  Stratton,  purporting  to  convey 
said  150  acres  to  him,  which  deed  was  duly 
recorded  in  the  dark's  office  aforesaid,  and 
is  signed  and  sealed  by  said  Chambers  as  an 
indlTldoal,  and  not  In  his  official  capadty  as 
school  commissioner  (a  copy  of  whidi  deed 
was  exhibited);  that  on  the  6tii  day  of  March, 
1869,  William  Stratton  and  wife  made  a  deed 
to  James  O'Keeffe  purporting  to  convey  to 
him  the  said  150  acres  (which  deed  was  duly 
recorded,  and  a  copy  thereof  exhibited),  and 
the  said  O'Keeffe  and  wUe  on  the  Sth  day 
of  March,  1889,  made  a  deed  to  Samuel  Wal- 
ton purporting  to  convey  to  him,  inter  alia,  a 
three-fourths  nndivlded  interest  in  said  tract 
of  160  acres.  And  said  bill  further  alleges; 
That  ndther  at  the  time  of  said  survey  by 
Simpklns,  nor  at  any  time  before  or  since, 
was  any  part  of  the  land  In  the  boundaries 
of  the  Hatfield  deed  liable  to  be  sold  for  tbe 
benefit  of  the  school  fund,  dther  as  waste  and 
unappropriated  lands,  or  delinquent  and  for- 
feited lands;  to  which  proceedings  on  the 
part  of  tbe  school  cfmnnlgBtoner^s^^^J^ 
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Bale  of  the  said  land,  plaintiff  was  not  a  par- 
ty, and  of  which  he  had  no  notice,  and  they 
therefore  are  null  and  void.  And  the  p^per 
writing  puiporting  to  be  a  deed,  and  purport- 
ing to  convey  said  1^  acres  to  William  Strat- 
ton,  was  absolutely  null  and  void,  as  well  as 
-  Che  deed  of  William  Stratton  to  James 
O'Eeeffe  and  Samuel  Walton.  That  aald 
deeds  are  a  cloud  upon  the  plaintiff's  title, 
and,  being  In  possession  of  said  land,  he  Is 
not  In  a  position  to  prosecute  an  action  of 
ejectment  or  oQier  suit  at  law,  and  that  his 
nowdy  therefore  can  be  obtained  in  a  conrt 
of  equity;  and  he  prays  that  said  deeds  may 
be  dedaxed  null  and  void  so  far  as  th^  pur- 
port to  conTey  any  portion  of  the  plalntifTs 
land  aforesaid,  and  that  they  be  removed  as 
doods  upon  his  title.  The  defendants,  James 
O'Eeeffe  and  Samuel  Walton,  demurred  to 
the  plaintUTs  blU,  and  the  plaintiff  Joined 
therein,  upon  consideration  whereof  the  same 
was  OTermled;  and  thmnpon  the  said  James 
O'Ee^e  and  Samod  Walton  tendered  their 
Joint  answer  to  the  plaintiff's  bill,  Which  was 
ordered  to  be  filed,  and  the  plaintiff  replied 
generally  thereto.  Said  defendants  In  thdr 
answer  put  in  Issue  the  material  auctions 
of  the  plaintiers  bllL  D^)ositions  were  taken 
and  filed  in  the  cause  by  the  plaintiff,  and  on 
the  4th  day  of  May,  1895,  the  cause  was 
finally  heard,  and  the  bill  was  dismissed  at 
the  costs  of  the  plaintiff,  without  prejudice 
to  any  suit  that  the  plaintiff  ml^t  thereafter 
be  advised  to  bring;  and  from  this  decree  the 
plaintiff  applied  for  and  obtained  this  appeal. 

It  la  usigned  as  error  that  the  court  be- 
low erred  in  dismissing  the  plalntlfTs  bill, 
because  the  plaintiff  had  shown  himself 
clearly  »ititled  to  the  relief  sought,  being 
s^sed  of  the  land  by  an  indefeasible  title, 
and  being  In  the  actual  possession  thereof; 
and  the  defendants'  claim  being  invalid  and 
void,  but  constituting  a  dond,  the  plaintiff 
was  entitled  to  hare  the  same  removed.  The 
question  presented  for  our  consideration  In 
this  record  la  whether  a  pra«on  claimlpg  the 
legal  tiUe  to  land,  bdng  In  possessicHi  there- 
of, can  maintain  a  snit  in  equity  to  remove 
a  cload  from  bis  tiUe.  This  question  is  not 
a  new  one  in  this  state,  but  has  been  consid- 
ered by  this  court  in  several  cases.  In  the 
case  of  Clayton  v.  Barr,  34  W.  Va.  290,  12  S. 
B.  704.  this  court  hdd  that  "where  the  e»- 
tate  or  title  between  conflicting  cl&imants  to 
land  is  legal  in  natnret  and  legal  remedy  is 
adequate,  and  one  party  has  already,  recov- 
»ed  In  ejectment  upon  his  claim,  that  party 
cannot  sue  In  equity  to  remove  the  doad 
from  his  title  arising  from  such  adverse 
claim;  the  party  suing  bdng  out  of  posses- 
sion, and  the  adverse  claimant  in  posses- 
sion." The  case  we  are  considering  differs 
from  that  in  several  respects:  First,  the 
plaintiff  is  In  possession  of  the  land;  sec- 
ond, the  defendants  are  not  in  p<»sessi(m; 
third,  no  action  of  ejectment  has  been 
brought,  or  could  be  brought,  by  the  plain- 
tiff, who '  la  in  possession.   In  that  case. 


Brannon,  dtn  Pom.  Bq.  Jnr.  K  1396, 
1399,  where  the  law  Is  thus  stated:  "The  Ju- 
risdiction of  the  courts  of  equity  to  remove 
clouds  from  titie  Is  well  settled,  the  relief 
being  granted  on  the  prlndple,  quia  timet: 
that  is,  that  the  deed  or  other  instrument 
constituting  the  cloud  may  be  used  to  inju- 
riously or  vexatiously  embarrass  or  affect  a 
plaintiff's  titie.  Whether  or  not  the  Jurl»- 
diction  will  be  exercised  depends  upon  the 
fact  that  the  estate  or  Interest  to  be  pro- 
tected is  equitable  In  Its  nature,  or  tltat  the 
remedies  at  law  are  Inadequate  where  the 
estate  or  interest  is  legal;  a  part?  being  left 
to  bis  legal  remedy  irhwe  his  estate  or  in- 
terest is  legal  in  its  nature,  and  full  and 
complete  Justice  can  thereby  be  done."  In 
the  case  of  Simpson  v.  Edmlston,  23  W.  Va. 
6^,  a  suit  in  equity  was  sustained  la  which 
the  plaintiff  sought  to  set  aside  a  tax  deed, 
as  a  doud  upon  his  titie,  although  the  plain- 
tiff was  In  possession.  Bo,  also,  in  the  case 
of  De  Camp  v.  Camahan,  26  W.  Va.  839^  thls^ 
court  held  that  a  court  ot  equity  has  a  rlgbt* 
to  cancel  a  deed  which  la  a  doud  upon  the 
titie  of  one  out  of  possession.  Id  that  case, 
Johnston,  P.,  delivering  the  opinion  of  tbe 
court,  said:  "It  seems  to  me  that  in  a  case 
like  the  one  at  bar  the  remedy  Is  not  so  full, 
adequate,  and  complete  at  law  as  in  equity. 
The  parties. will  be  oldlged  to  rest.  If  the 
court  holds'  that  the  deed  sought  to  be  re- 
moved as  a  cloud  on  the  titie  is  Invalid  and 
cancels  It;  and  If  the  court  refuses  to  can- 
ed, because  the  deed  Is  good  and  valid,  tbey 
must  also  rest,  for  in  either  case  the  ques- 
tion is  settied.  That  is  a  question  which  a 
Jury  cannot  be  permitted  to  pass  upon  In 
ejectment.  But  the  question  of  jurisdiction 
Is  at  rest  in  West  Virginia.  We  have  re- 
peatedly taken  JurladictiMi  of  such  caseB,**— 
citing  Grinnan  v.  Edwards,  21  W.  Va.  347: 
Haymond  v.  Camden,  22  W.  Va.  180;  Storm 
V.  Fleming,  Id.  404.  TtiB  question  was  also 
before  the  conrt  of  appeals  of  Virginia  In 
the  case  of  Carroll  v.  Brown,  28  Grat  791. 
where  It  was  hdd  that  "a  court  of  equity 
has  jurisdiction  Id  a  suit  Imragfat  by  tlie 
owner  in  possession  to  set  aside  a  deed 
which  has  been  put  upon  record,  whereby  the 
complainant's  land  has  been  wrongfully  con- 
veyed  to  a  puKCttaser  at  a  tax  sale."  Hie 
facts  In  this  case  are  very  similar  to  the  one 
under  consideration.  True,  this  Virginia 
case  was  a  tax  sale,  and  the  one  we  are  con- 
sidering was  a  sale  by  the  comtmlssioner  of 
school  lands;  but  In  both  cases  IGO  acres 
were  surveyed,  by  mistake,  off  of  the  i^alntUTs 
land,  and  a  deed  was  made  to  the  purchasef  . 
Burks,  J.,  in  ddivering  the  opinion  of  tbs 
court,  says:  "It  is  not  to  be  doubted  that  this 
Is  a  serious  Injury  to  the  cantdalnanf  s  righta, 
and  a  grievance  that  c^ls  for  redress.  What 
redress  is  he  entttied  to,  and  how  and  where 
is  he  to  get  it?  His  remedy,  says  the  cir- 
cuit Judge  In  his  decree,  'Is  at  law,  not  in 
a  court  of  equity**  What  remedy  has  ho  at 
law?   He  la  in  poaaessbm^  the  pr<verty. 
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and  cannot  bring  ejectmait  against  the 
claimant  to  try  tbe  title,  and  tlie  <daimant 
iB  content  to  stand  off  for  the  present  and 
not  tnrlng  an  action  against  him.  •  «  • 
Tb9  mischief  springs  from  the  defendant's 
recorded  deed.  As  long  as  that  stands,  the 
Injury  most  ecmtinne.  It  la  a  tdoud  that 
orenhadows  tbe  complatoanf  s  title,  and  ma- 
terially Impairs,  If  It  does  not  wholly  de- 
stroy, its  market  value.  If  the  defendant 
win  not  release,  a  cancellation  of  the  deed 
by  Judicial  authority  furnishes  the  only  ad- 
equate relief.  A  conrt  of  law  cannot  give 
this  relief,  but  a  court  of  equity  can  and 
should  give  It"  In  tbe  case  of  Olonston  r. 
Shearer.  99  Mass.  209,  it  was  held  that  **& 
person  tn  possession  of  land,  and  taking  the  . 
rents  and  profits,  may,  notwithstanding  the 
General  Statutes  (chapter  134,  9S  4S,  60^, 
maintain  a  bill  in.  equity  to  quiet  his  title 
against  one  who.  as  to  him,  is  dispossessed 
and  disseised,  bnt  asserts  an  adverse  title 
under  a  mortgage  the  validity  ot  which  is 
denied  by  the  plaintiff."  Now,  the  evidence 
in  the  case  we  are  considering  clearly  shows 
that  the  plalntUT  had  title  from  the  common- 
wealth, regularly  transmitted  to  him,  and 
that  he  was  in  unlntesrupted  possession  of 
the  landf  except  that  some  one  had  buflt  % 
boose  on  the  upper  end  of  the  land  (it  does 
not.  however,  appear  that  it  was  a  dwdllng 
bouse,  or  that  It  was  occupied  by  any  one); 
tbat  pialntUTs  possession  has  continued 
ilnce  tbe  date  of  his  deed,  June  22,  1877, 
and  tbat  be  has  paid  taxes  thereon  since 
tbat  tine,  and  that  there  is  an  Interlock  of 
150  acres  between  the  plalntiflTs  land  and 
the  land  surveyed  by  B.  H.  BImpkins  and 
sold  by  L.  D.  Chambers,  commissioner  of 
school  lands  of  Logan  county,  to  WllUam 
Stratton,  and  by  said  WllUam  Btratttm  to 
-James  O'KerfTe,  part  of  which  was  subse- 
quentiy  conveyed  by  James  O'Keefte  and 
wife  to  defendant  Samuel  Walton;  and  that 
plaintiff  has  paid  the  taxes  on  said  land 
since  It  was  conveyed  to  him  in  1877. 

Reverting  to  the  question  of  jurisdiction, 
we  find  tbat  Jn'dge  Story  says  in  his  Equity 
Jurisprudence  (volume  2,  S  694),  speaking  of 
"Ddlv«7  TJp,  Cancellation,  or  Rescission  of 
Agreements,  Securities,  Deeds,  or  Other  In- 
struments. It  is  obvloufi  that  the  jurisdic- 
tion exercised  In  cases  of  this  sort  Is  founded 
upon  the  administration  of  a  protective  or 
preventive  justice.  The  party  is  relieved  ui>- 
on  Hie  principle,  as  it  Is  technically  called, 
'quia  timef ;  that  Is,  for  fear  that  such 
agreements,  securities,  deeds,  or  other  In- 
stnunoits  may  be  vexatlously  or  injuriously 
used  against  him  when  the  evidence  to  Im- 
peacb  them  may  be  lost,  or  that  they  may 
throw  a  cloud  or  suspicion  over  his  title  or 
interest."  Again  the  same  authw  says  (sec- 
tion 700):  **But,  whatever  may  have  been 
tbe  doubts  or  difflculties  formerly  ratertaln- 
ed  upon  this  subject,  they  se«n  by  the  more 
modem  decisions  to  be  fairly  put  at  rest,  and 
*he  Joilfldiotion  is  now  maintained  In  the 


fullest  extent  And  these  decisions  are 
founded  on  the  true  principles  of  equity  ju- 
risprudence, which  is  not  mecrfy  remedial, 
but  is  also  preventive  of ,  injustice.  If  an 
instrument  ought  not  to  be  used  or  enforced, 
it  Is  against  conscience  tar  the  party  holding 
It  to  retain  it  since  he  can  only  retain  it  for 
some  sinister  purpose.  •  *  •  K  it  Is  a 
deed  purporting  to  cmvey  lands  or  other 
hereditaments,  Its  existence  in  an  uncan- 
celed state  necessarily  has  a  tendency  to 
throw  a  cloud  over  the  title."  And  tn  the 
note  It  is  said:  "To  remove  a  (dond  upon 
plalntlfrB  title  to  land,  the  plaintiff  must 
under  the  common  statutes,  when  suing  up- 
on a  legal  titie,  show  that  he  is  in  posses- 
sion, or  that  tbe  land  is  vacant;  for  it  Is 
sajd,  if  the  defendant  or  another  is  In  pos- 
session, tbe  plaintiff  has  a  remedy  at  law, 
by  ejectment  or  by  writ  of  entry,"— citing 
nnmNons  auttioritles.  Oooley,  in  his  valua- 
ble work  on  Taxation  (page  544),  under  the 
head  of  "Quieting  Title  after  a  Sale."  states 
the  law  upon  this  question  as  follows:  "If 
land  has  l>een  actually  sold  and  conveyed 
for  a  tax,  the  original  owner  remaliUng  in 
possession  may  have  the  validity  of  the  sale 
tested  by  a  bill  In  equity  filed  for  the  pur- 
pose of  quieting  his  title.  Tbls  is  the  gen- 
eral rule.  Courts  of  law  cannot  give  htm 
relief  In  such  a  case,  as  he  cannot  bring 
ejectment  bdng  himself  In  possession,  aind 
no  other  form  of  action  is  given  by  the  com- 
mon law  for  sndi  a  case."  And  again  this 
court  In  tbe  case  of  Moore  v.  McNut^  41 
W.  Va.  696,  24  S.  B.  682,  held  that  equity 
will  exercise  jurisdiction  to  remove  a  cloud 
resting  upon  title  to  real  estate  where  com- 
plainant, though  having  legal  tltl^  la  In 
actual  possession.  It  will  not  exerdse  such 
jurisdiction  where  complainant  has  legal, 
and  Is  not  in  actual  possession,  no  matter 
whether  his  adversary  Is  In  or  out  of  actual 
possession.  The  law  upon  this  question 
seems  to  be  so  well  and  definitely  settled 
that  my  conclusion  Is  that  the  conrt  erred  in 
dismissing  the  plalntifTs  bllL  Applying  the 
law  as  above  quoted  to  the  facts  established 
by  the  testimony,  the  decree  complained  of 
must  be  reversed;  and,  this  court  proceed- 
ing to  enter  such  decree  as  should  have  been 
rendered  by  the  court  below,  the  deeds  of 
the  defendants  are  canceled  and  mnoved  as 
a  cloud  upon  plaintiff's  title,  with  costs  to 
plaintiff. 


(4  w.  Ts.  my 

BIANKBNSHIP  T.  KANAWHA  A  11  BT. 

00. 

(Supreme  Court  of  Appeals  of  West  ^r^nla. 
March  20,  1897.) 

Pkoosss  —  Appsarancb  —  Waitbb  —  Parbst  AVn 
Child — Girrs— RArLK0A.D8— Liva  Stock. 
1.  In  an  action  before  a  justice  of  the  pieacet 
the  defendant  not  having  entered  a  qteeial  ap- 
pearance before  the  justice  tor  the  purpose  onlj 
(and  so  stating  in  submitting  his  motion)  o& 
quashbig  the  writ  or  «tiy^t,^y^V5R>0gle 
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to  the  drcnlt  conrt,  take  advantage  of  an?  de- 
fect in  the  writ  or  return,  either  motion  to 
qaaah,  or  by  a  plea  in  abatement.  Lajne  t. 
BfLilroaa  Co.,  14  8.  B.  123.  35  W.  Va.  43& 

2.  A  aammoiu  ined  oat  in  the  name  oC  J.  W. 
B.,  ffnardian  ad  litem  of  W.  B,,  a  minor,  be- 
fore a  justice,  althoagh  not  in  the  best  form, 
ret,  aided  by  the  prorision  in  section  26  of  chap- 
ter 60  of  the  Code,  in  relation  to  proceedinss 
before  justices,  that  no  sommons  shall  be  quash- 
ed or  set  aside  for  any  defect  therein  if  it  be 
mfficient  on  its  face  to  show  what  is  intended 
thereby,  is  held  snfficient,  tiie  defendant  not  be- 
img  muled  by  it. 

3.  The  object  of  section  1  of  chapter  71  of  the 
Code  Ifl  not  to  preT«it  a  minor  from  holding  each 
penonal  profwrty  as  his  father  mar  deem  proper 
to  dimate  to  him  or  allow  him  to  hold,  when  not 
in  fraud  of  the  rights  of  others. 

4.  W.,  19  years  jf  age,  employed  away  from 
home,  took  a  horse  for  his  wages,  and  took  it 
home  to  his  father's,  with  whom  he  was  liring; 
and  the  father  not  Mily  never  claimed  the  horse, 
but  recognized  the  son's  right  and  title  to'  It, 
and,  two  monllis  after  the  son  got  the  horse,  the 
faaer  traded  Um  a  mule  for  the  horse;  the 
fath^  testifying  that  the  horse  was  the  property 
of  the  son,  and  that  the  father  was  not  in  debt, 
and  was  not  sheltering  the  mnie  in  his  son's 
name,  to  escape  payment  of  debt.  Bdd,  that  the 
mole  was  the  property  of  W.,  the  son. 

5.  On  a  light,  moonlight  night,  a  passenger 
train  of  can  was  coming  at  usual  rate  of  speed 
on  a  clear,  straight  track,  where  a  male  upon 
the  track  coold  be  seen  250  yards  or  more.  A 
mole  goes  ap  a  fill  to  the  railroad  track  far 
enongh  in  front  of  the  engine  to  walk  along  the 
track  In  the  direction  tlie  train  was  going,  some 
40  feet  before  the  engine  oTertook  and  killed  it, 
the  engineer  falling  to  ring  the  bell  or  blow  the 
whistle,  or  to  do  anything  to  prevent  the  acci- 
dent, Ii  possible.   Edd  to  be  evidence  tending  to 

Strove  negligence  on  the  part  of  defendant,  and, 
n  tfie  absence  of  any  rebutting  evidence^  is 
deewd  snfficient  to  annwit  a  verdict  tat  the 
plaintiff. 
(Syllabus  by  the  Court) 

Error  to  drcnlt  court,  Kanawha  county. 

Action  by  Wilbum  Blankenshlp,  by  guard- 
ian ad  litem,  against  the  Kanawha  &  Mich- 
igan Railway  Company.  From  a  Judgment 
tor  plaintiff,  defendant  brings  error.  Affirmed. 

Couch,  Flonmoy  &  Price,  for  plaintiff  ta  er- 
ror.  J,  F.  Oork,  for  defendant  in  error. 

KcWHOBTBR,  3,  On  the  25th  of  October, 
1893,  Jobn  W.  Blankenshlp,  guardian  ad  litem 
ot  Wllbnm  Blankenshlp,  commenced  before  a 
Justice  a  dvll  action  fiw  the  recovery  of  dam- 
Mgfi  for  a  wrong,  against  the  Kanawha  & 
Michigan  Railway  Company,  claiming  9110 
damages,  founded  upon  the  following  com- 
plaint: "The  plaintiff,  for  bis  right  of  action 
against  the  defendant,  says  that  on  the  —— 

day  of  ,  1893,  the  said  defendant  ran  its 

loeomotlTe  negligently  and  caretesslj  agiUnst 
a  certain  mole,  the  prop^ty  of  said  Wilbnm 
BlankoiBhlp,  the  infiuit  plaintiff;  whereby, 
and  by  reason  of  said  negligent  and  careless 
act  of  said  defendant,  the  said  male  of  said 

plaintiff  was,  fm  tba  said  ——  6aj  of  , 

1898,  killed,  to  tbe  damage  of  the  said  plain- 
tiff $110,  and  therefore  he  sues."  Tba  writ 
was  returnable  October  81, 1898,  at  10  o'clock 
a.  m.,  on  which  last-mntloned  day  the  fol- 
lowing appears  from  the  record  to  be  the  pro- 
ceedings had:  'Resent,  tlw  plalntU^  by  bis 


counsel;  ttn  dafWdtB^  br  Kb  eoimsd.  !!o 
dda7  being  reqidred,  the  guardian,  J<dui 
Blantenehip,  consented  in  writing  to  sore  si 
guardian  for  Wllbnm  Blankenshlp,  and  to  be- 
come respiHislbfe  for  all  costs  if  he  fall  tn  the 
action.  Hie  defendant  moved  to  Qtiaidi  the 
writ,  and  return  thereim,  which  motliHi  li 
ovemded.  The  defendant  then  moved  to  dis- 
miss the  action,  for  errors  apparent  in  the  pa- 
pers and  on  the  record,  which  motion  is  over 
ruled.  Hie  defendant  thai  pleaded  not  guilty 
Witnesses  f  w  tbe  plaintiff  sworn,  the  defead- 
ant  offering  no  testbmmy.  Judgment  was 
thereupon  rendered  that  the  piaiTiMW  do  n- 
cover  of  tbB  defoulant  the  sum  of  110  d611sr^ 
with  Interest  from  the  81st  di^  of  October. 
1898,  until  paid,  and  his  costs  cocpended  li 
the  pnsecntlon  of  tills  suit  Tbeteaj^  the 
defmdant  appeared,  and  tendered  Us  bond, 
signed  by  George  E.  Price  and  George  S. 
Couch,  In  the  [>enalty  of  9220,  condltlimed  ac- 
cording to  law,  which  was  deemed  snffldent, 
and  ^peal  allowed."  On  the  SOi  of  Decem- 
ber, 1^3,  npcn  the  case  being  called  In  fht 
circuit  court  of  Kanawha  county,  "Uie  defend- 
ant, by  counsel,  appeared  only  for  the  par- 
posed  of  moving  to  quash  the  process  and  re- 
turn therein  In  this  case,  and,  in  siq^KOt  at 
said  motion,  offered  to  prove,  and  aAnd  to 
be  allowed  to  prove,  that  the  process  aored 
upon  the  defendant  in  this  case  was  not  sign- 
ed by  the  Justice,  and  was  therefore  a  nnlUty, 
which  motion  the  court  overruled,  and  refused 
to  have  any  erlduice  upon  aaid  motion,  ta 
which  ruling  the  d^eodant  objects  and  ex- 
cepts, and  thereupon  the  defendant  an>eared 
generally,  and  pleaded  not  gollty,"  and  a  Jmy 
was  Impaneled,  and,  having  heard  the  plain- 
tiCTs  evldrace  in  foil,  the  defendant  moved 
the  court  to  exclude  said  evidence  from  the 
Jury,  which  motion,  being  argued  and  omsid- 
ered,  was  overruled,  to  which  defmdant  ex- 
cepted. Hie  Jury  then  rendered  the  follow- 
ing verdict: .  **We,  the  Jury,  And  tn  the  ^aln- 
tiff,  and  assess  his  damages  at  $110,"— whidi 
the  defmdant  moved  to  set  aside,  as  bebig 
contrary  to  the  law  and  the  evidence,  which 
motion  was  also  orenuled,  and  exception  tak- 
en thereto. 

The  first  assignment  Is  tiiat  the  conrt  erxtA 
In  overruling  the  dtfoidanf  s  motion  to  quash 
the  vnlt  The  object  ot  the  writ  la  to  brtng 
the  defendant  Into  court,  and  Us  genml  ap- 
pearance In  the  case  cures  all  defects  in  the 
process  and  Its  ncecntion.  Ttie  ai^earance 
In  this  case  was  not  a  special  i4>peamnce. 
while  it  is  true  the  motion  to  quash  the  writ 
and  return  was  the  first  motion  made,  but  it 
was  not  stated  1^  counsd  for  defendant  that 
be  appeared  for  that  purpose  only;  and  upon 
the  motion  being  ovramled,  wtthont  taking 
any  exception  or  maWng  objection  thereto,  he 
made  another  motion  to  dismiss,  Tq>on  which 
motion  being  also  ovormled,  he  plead  not 
guilty,  and  the  case  proceeded  to  trial.  Id 
Spooner  v.  Railroad  Co.,  115  M.  T.  22,  21  N. 
E.  696,  where  the  same  question  arises.  Jus- 
tice Frendi,  In  deUverlng^the^inlon  of  tbe 
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court,  Bajs:  *The  dlfflcuKy  was  one  rather  of 
form  tiian  sabstance,  and  bad  Its  basis  In  the 
title  of  the  action  alone,  whldi  was  'Waltra 
O.  Spooner.  as  Qnaidlan  ad  Litem  of  Bthd  A. 
Spooner,  an  Infant  under  the  Age  of  Four- 
teen Years.'  The  complaint,  however,  stat- 
ed a  cause  of  action  In^aror  of  tlw  infant, 
averring  a  wrong  done  to  her  and  suffered 
b7  her,  and  so  indicating  that  she  was  the 
real  plaintiff,  appearing  by  her  guardian  ad 
Utem.  The  defendant  was  not  n^aled.  Hie 
answer  correctly  interpreted  the  meaning  ct 
the  complaint.  In  spite  of  tiie  Informally  of 
tlie  title,  for  the  defense  was  rested  upon  a 
denial  of  the  negligence  alleged,  and  an  as- 
sertion of  ocmtributory  negligence  on  the  part 
at  the  Infant.  The  formal  defect  of  the  title 
was  therefore  properly  disregarded  when 
raised  at  the  close  of  the  plalntHTs  case,  and 
the  trial  court  was  Justified  In  construing 
the  complaint  as  settinsf  out  a  cause  of  action 
In  the  name  and  behalf  of  the  Infant  appear- 
ing by  her  guardian."  In  Railway  Go.  t. 
Styron,  66  Tex.  421,  42S,  1  S.  W.  161,  162,  the 
court  says:  "It  Is  urged  that  the  actloD 
should  have  been  brought  In  the  name  of 
MUlie  Styron,  by  her  next  friend,  and  that  It 
was  not  sufficient  when  brought  by  the  next 
friend  for  the  mlnor*a  benefit.  The  proposi- 
tion la  that  MtUle  Styron,  named  as  plalnUft, 
might  prosecute  the  action  by  W.  W.  Styron, 
stated  in  the  iMtltlon  to  be  her  next  friend, 
but  that  W.  W.  Styron,  professing  to  act  as 
next  friend  for  Millie  Styron,  setting  out  a 
cause  of  action  Inuring  to  her  alone,  and  ask- 
ing a  Judgment  for  her  use  and  benefit,  could 
not  be  maintained;  that  an  action  by  W.  W. 
Styron  for  Millie  Styron  could  not  be  sustain- 
ed, while  an  action  In  the  name  of  MlUle 
Styron  by  W.  W,  Slyron  could  be.  This 
would  seem  to  us  to  make  the  rights  of  par- 
ties to  depend  upon  a  mere  formality,  which 
can  be  of  no  essential  importance.  *  •  * 
The  essential  facts  are  that  the  action  must 
be  prosecuted  for  the  use  and  benefit  of  the 
minor,  by  Bome  proper  representative.  •  •  • 
When  it  appears  with  certainty,  as  it  does  In 
this  case,  that  the  action  Is  based  on  the 
right  of  the  minor,  that  the  relief  sought  Is 
BQCb  as  the  minor  alone  would  be  entitled  to 
aa  the  facts  pleaded,  and  that  this  Is  sought 
for  the  use  and  benefit  of  the  minor,  then  we 
are  of  the  opinion  that  the  minor  Is  the  real 
plaintiff,  whatsoever  may  be  the  formula 
used.  This  is  In  accordance  with  what  we 
understand  to  have  been  the  effect  of  the  rul- 
ings heretofore  made  In  this  state."  Cannon 
T.  Hemphin,  7  Tex.  109;  Moore's  Adm'r  v. 
Minerva,  17  Tex.  Martin  v.  Weyman,  26 
Tex.  469;  Railway  Co.  v.  Bradley.  45  Tex. 
175;  and  Abrahams  v.  YoUbaum,  54  Tex.  227. 
**8nch  a  rule  commends  Itself  to  reason,  and, 
as  fully  as  would  that  Insisted  upon,  secures 
the  right  of  a  minor,  without  prejudice  to  a 
defendant.  There  is  no  doubt  that  cases  may 
be  found  In  which  It  has  been  held  that  the 
pleadings  must  sliow.  In  so  many  words,  that 
the  action,  is  brought  by  the  minor  by  next 


friend.  Sn<^  ndlngs,  bowsv«r,  seem  to  us 
to  give  effect  to  form,  rather  than  to  sub- 
stancew  Wbetitier  the  petition  be  worded  in 
the  one  formula  or  the  other,  tiie  adverse 
party  and  tba  court  ore  eqnaUy  advised  of 
the  cause  of  action,  the  right  in  which  the 
recovery  Is  sought,  and  of  the  person  to  whose 
beneflt  the  recovery  Is  to  Inure.  In  the  one 
case,  as  in  the  other,  the  court  has  the  same 
power  over  the  person  who  appears  as  next 
friend,  and,  with  equal  facility,  may  protect 
the  Interest  of  the  minor  by  shaping  its  judg- 
ment or  decree  to  that  end."  It  seems  to  me 
the  Texas  court  takes  the  common-sense  view 
of  the  qnestlcm,  and  Is  strongly  supported  by 
the  Mew  York  court  In  the  case  above  dted. 
The  summons  in  the  case  now  under  con- 
sideratiQn  is  aided  by  the  following  provision 
in  section  20  of  chapter  60  of  the  Code,  In  re- 
lation to  proceedings  before  Justices:  "No 
summons  shall  be  quashed  or  set  aside  for 
any  defect  therein  if  It  be  sufficient  on  its  face 
to  show  what  is  Intended  thereby."  In  con- 
sideration of  the  decisions  of  this  court,  and 
of  the  supreme  court  of  Virginia,  I  should  not 
go  so  far  as  the  Texas  court  has  gone  In  a 
case  originating  In  a  court  of  record;  but  In 
view  of  the  provision  aforesaid,  contained  In 
said  section  26, 1  am  of  opinion  that  the  sum- 
mons In  thi3  case,  while  not  In  the  most  ap- 
proved form,  is  nevertheless  sufficient  on  Its 
face  to  show  what  Is  intended  th««by,  and 
the  defendant  is  not  misled  by  it.  The  de- 
fendant, not  having  entered  a  special  appear- 
ance before  the  Justice  for  the  purpose  only 
(and  so  stating  on  submitting  his  motion)  of 
quashing  the  writ  or  return,  "cannot  on  ap 
peal  to  the  circuit  court  take  advantage  of 
any  defect  in  the  writ  or  return,  either  by 
motion  to  quaiA,  or  by  a  plea  In  abatement." 
Layne  v.  Ralhroad  Co.,  36  W.  Va.  436,  14  S. 
B.  12S.  The  court  did  not  err  in  overruling 
the  defendant's  motion  to  qnaah  the  writ  and 
return. 

It  is  centred  that  "the  court  erred  In  re- 
fusing to  exclude  the  plaintiff's  evidence  from 
the  Jury,  as  the  same,  If  It  proved  anything, 
proved  that  there  was  no  right  of  action  in 
the  plaintiff,  but,  tf  It  existed  at  all,  was  In 
the  father  of  the  plaintiff,  who  was  the  own^* 
of  the  mule  at  the  time  It  was  killed. 
Wages  and  mule  belcmged  to  the  father" 
(Code,  c.  71,  8  1);  and  "(a)  the  testimony  did 
not  tend  to  show  any  negligence  on  the  part 
of  the  defendant  that  resulted  In  the  death  of 
the  mule,"  The  object  of  the  statute  (Id.) 
Is  not  to  prevent  a  minor  from  holding  such 
personal  property  as  his  father  may  deem 
proper  to  donate  to  him,  or  allow  him  to  hold, 
when  not  In  fraud  of  the  rights  of  others. 
"When  the  donee  of  personal  property  was 
under  the  age  of  21  years,  and  lived  with 
his  father,  the  donor,  the  possession  of  the 
donor  of  thef  gift  Is  consistent  with  the  do 
nee's  right,  and  Is  not  even  presumptive  evi- 
dence of  fraud."  8  Am.  &  Eng.  Enc.  Taw,  p. 
1335,  and  cases  cited.  And.  "wlien  no  fraud 
Is  shown,  the  voluntarj-  rellnquialiiDj;nt 
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the  father  to  the  bod  la  good,  as  against  the 
donor's  subsequent  credltora."  Randall  t. 
Lang,  23  Ala.  751.  "Where  a  father  permits 
his  chlia,  residing  with  hlin,  to  make  sale 
of  personal  property,  which  be  has  glTen  lUm 
while  80  residing  with  him,  of  which  he  haa 
had  possession  only  at  their  residence,  and 
to  Invest  said  gift,  or  the  proceeds  ot  the  sale 
thereof,  In  other  personal  property,  In  the 
name  and  for  the  use  of  snch  (Alld,  the  prop- 
erty In  which  sndi  proceeds  are  Invested  Is 
the  property  of  the  child."  Lowther  v.  Iiow- 
ther,  SO  W.  Va.  104,  3  S.  B.  42.  In  this  case 
the  plaintiff  was  a  yonng  man,  10  years  ot 
age,  who  was  employed  away  from  hcmie, 
and  took  &  horse  for  his  wages,  and  took  it 
home  to  hts  father's,  with  whom  he  was  liv- 
ing; and  the  father  not  only  never  claimed 
the  horse,  but  recognized  the  plaintiff's  right 
and  title  to  it,  and,  two  mcmths  after  plain- 
tiff got  the  horse,  the  father  traded  him  the 
mnle  (that  ^aa  afterwards  killed)  for  the 
hbrse.  The  father  states  that  the  was 
the  propMty  of  plaintiff;  that  he  (the  fathar) 
was  not  In  debt,  and  was  not  sbelt«lng  the 
mnle  In  bis  son's  name  to  escape  the  paymrat 
of  debt  The  mule,  when  killed,  was  the 
prc^wrty  of  the  plaintiff,  Wilbnm  Blanken- 
ship. 

Def  aidant  eont«ids  that  the  testimony  did 
not  tend  to  show  any  negltgence  on  the  part 
of  the  defoidant  that  resulted  In  the  death  of 
the  mule.  I^et  us  look  to  the  testimony 
touching  this  point  Wilbum  Blankenshlp 
says:  "Tlie  night  the  mule  was  killed  was  a 
very  bright  ulght  and  one  could  plainly 
Oould  see  a  mule  upon  the  track  a  distance 
of  290  yards.  Stepped  250  yards  upon  a 
similar  night  and  saw  a  man  standing  on  the 
track.  •  •  •  There  was  a  flU  where  the 
mule  was  killed,  eight  or  ten  feet  high,  and 
as  wide  as  the  IJes  on  top,  and  about  200 
yards  long.  Cattle  guard  at  lower  end  of 
fllL  Path  led  up  on  fill  at  upi>er  end  of  cat- 
tle guard.  Fin  runs  ont  at  upper  end,  and 
no  cattle  guard  at  that  point  Prom  said 
cattle  guard  towards  Charleston  road  main- 
ly level;  upgrade,  if  anything.  Mule  was 
killed  at  night  little  before  10  o'clock.  Wit- 
ness was  at  singing  school,  and  on  his  way 
home  when  he  found  the  mule  dead.  Heard 
train  blow  at  cart  factory,  some  l[)f\^f  mile 
below  where  mule  was  killed.  Schoolhouse 
was  200  or  300  yards  from  track.  Heard 
whistle  at  cart  factory,  and.  the  next  whistle 
blown  was  for  Elk  City,  nearly  a  mile  above 
where  mule  was  killed.  Was  not  positive 
about  bell.  Train  did  not  stop  that  night 
betweai  cart  factory  and  Elk  Glty.  Did  not 
examine  for  mule  tracks.  The  railroad  track, 
tot  perhaps  a  mile  above  and  below  where 
mnle  was  kUled,  was  straight  and  unob- 
structed, and  there  were  no  busjies  or  any- 
thing to  prevent  an  object  on  the  track  from 
being  seen.  That  the  mule  killed  was  the 
property  of  the  plaintiff."  John  Blanken- 
shlp states:  That  "he  Is  the  father  of  the 
plaintiff.   That  the  mule  was  killed  by  de- 


fendanf  ■  poasoager  train  a  Uttle  before  10 
o'clock  at  night  on  September  ZL,  IflBS. 
That  wltnflBB  was  in  the  bottom,  some  200  or 
SCO  yards  from  the  mule,  at  the  time  it  was 
killed.  Heard  train  blow  at  cart  facbur, 
some  haif  mile  below.  Knew  mule  was  oat 
and  witness  was  listening  for  whistle.  Heard 
no  whistle  afto:  train  passed  cart  t&cioiy 
unta  It  blew  for  Elk  City,  or  the  crossing  be- 
low Elk  City,  some  distance  above  where  the 
mule  was  killed.  Went  to  look  after  the 
mule,  and  found  It  dead  in  a  ditch  by  the 
bottom  of  the  fill  Saw  tracks  where  mnle 
came  up  on  fill  Just  above  the  cattle  guard, 
and  followed  track  between  ends  of  ties, 
outside  of  the  rails,  about  30  feet  from 
where  mule  came  on  fill.  Then  tracks  got 
between  rails,  and  there  w^e  four  or  five 
tracks  between  the  rails,  covering  a  distance' 
from  6  to  10  feet  Fn»n  where  last  tracks 
were  seen  to  where  mule  was  lying  was  a 
distance  of  from  30  to  40  feet  From  cattle 
guard  above  which  mule  came  mi  fill  to  whm 
mule  was  lying  dead  was  30  atepa^  Tracks 
could  only  be  seen  between  ties,  and  Io<A:ed 
as  if  made  by  the  mule  whUe  walking. 
Found  mule  from  five  to  ten  minutes  after 
It  was  struck.  Was  dead  when  found. 
Nothing  to  have  prevented  the  engines  from 
seeing  the  mule  for  one-half  mile.  It  was  kiUeu 
by  the  evening  passenger  train  of  three 
coaches.  It  was  a  light  moonlight  night 
Bell  waa  rung  at  first  crossing,  some  200  or 
300  yards  above  who-e  mule  was  killed.  No 
beU  was  rung  before,  after  passing  cart  fac- 
tory. Do  not  know  rate  of  speed.  The  mule 
belonged  to  the  plaintiff,  the  son  of  the  wit- 
ness. While  the  mule  was  travdlng  on  the 
fill  outside  of  the  rail,  the  train  could  not 
have  passed  by  without  striking  it  There 
was  no  path  at  the  outside  of  the  ends  of  the 
ties.  Mule  came  up  on  fill  in  path  at  upper 
end  of  crossing.  Plaintiff  is  10  years  old, 
and  has  always  lived  with  witneas.  Flalntlfl 
worked  for  liverymen  Jarrett  &  Biley  some 
two  months.  They  paid  him  for  his  serrlces 
with  a  horse,  which  the  witness,  who  is  a 
drayman  by  occupation,  used  in  his  business, 
and  by  means  of  which,  in  part  gabied  his 
livelihood.  Witness  also  owned  a  horse  of 
his  own,  which  he  also  used  in  his  said  busi- 
ness. Witness  traded  the  bane  to  me  two 
months  after  it  was  acquired  for  the  mule 
in  controversy.  Said  trade  was  made  with 
knowledge  of  i^ntiff.  Witneas  woi^ed  the 
mule  a  short  time,  as  he  had  before  worked 
the  horse,  until  It  was  killed  by  defaidan^s 
train.  That  plaintiff  is  single,  and  lived  with 
his  father.  Witness  not  In  debt  And  not 
sheltering  mule  In  son's  name  to  escape  the 
payment  of  debt  Witness  had  not  been 
sued  for  debt."  Witness  Sjricer  Polndexter 
Btates:  Tliat  "he  was  at  schoolhouse,  some 
50  or  75  yards  from  the  track,  at  the  time 
the  train  passed  by  that  killed  the  mule. 
Heard  train  blow  at  factory  some  half  mile 
below.  Next  whistle  blown  was  fOT  Elk 
City,  or  a  road  ^^taf^^s^^J^gurOi. 
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mile  abore  where  mule  wu  killed.  TbAt  no 
bell  was  rung  from  time  tnln  passed  factory 
vata  It  got  aboT»  the  mule.  Track  waa 
Btralgh^  and  tben  were  no  obBtnietions  to 
preveot  the  object  on  the  track  from  being 
seen.  Mole  was  killed  hj  passeDcv  train 
ninnlng  at  ocdlnaiy  rate  of  speed.  Track 
was  lerd,  or  a  little  opgrade.  Witness  was 
going  towards  track.  Saw  mule  dead  some 
two  or  three  minutes  after  train  went  np. 
Mule  was  killed  about  10  o^dock  at  night; 
cannot  fix  time  ocacUy,  but  was  within  60 
minutes  firom  this  time.  Houses  in  nei^- 
borhood  almg  the  line  some  200  or  800  yards 
apart.  It  was  a  light  motmlight  night  Peo- 
ple were  acco^med  to  walking  the  trade  at 
that  point  There  was  a  path  at  tbe  bot- 
tom (tf  the  flU,  but  thwe  was  no  path  at  the 
end  oC  the  ties."  "Agreed  statement  of 
fact^  shows  that  the  'teule  was  killed  by 
defendanfa  train,  and  was  worOi  $110;  that 
at  the  point  the  mule  was  killed  was  on  a 
fln,  and  the  track  was  stral^t  f«  a  mOe  In 
the  direction  from  which  the  train  was  com- 
ing that  kUled  tbe  mule^  and  that  the  road  of 
the  defoidant  was  not  fenced  upon  the  side 
of  the  track  from  which  tbe  mule  came  onto 
the  nn."  Hoge  T.  Ballroad  Co.,  85  W.  Va. 
502,  U  S.  E.  152.' 

The  night  was  Ught  with  tbe  light  ot  the 
moon.  It  is  mare  than  likely  the  engineer 
saw  the  mule  coming  np  the  side  oi  the  flU 
to  thB  tradE.  It  was  his  duty  to  have  dl»- 
corered  It  at  least  as  noaa  as  it  reached  the 
txadk,  and  started  up  between  the  aids  of 
the  tleL  It  was  tben  substantially  on  the 
trade,  as  It  is  shown  that  the  fill  was  only 
as  wide  at  tbe  top  as  the  Imgth  ot  the  ties, 
and  that  the  train  could  not  pass  without 
striking  it  Wbaa  It  reached  the  ttv  o<  the 
an.  tt  must  have  been  at  least  800  feet  in 
front  of  the  engine,  as  tt  is  diown  to  have 
walked  some  40  feet  between  the  aids  <tf  the 
ties  and  upon  ibm  trade  before  its  tsacks  are 
lost  tfght  of,  and  where  the  engine  pgvbeMj 
struck  it  Tiwre  is  no  doubt*  In  my  mind  that 
It  -was  clearly  the  duty  of  the  engineer  to  do 
what  he  could  by  the  use  ot  his  alarm  whis- 
tle, and  such  other  means  as  he  may  have 
bad  at  his  command  to  frighten  the  mule 
from  the  trac^  and,  the  iwoper  use  ot  the 
same  In  time,  he  might  hare  prevMited  It 
trom  coming  to  the  track.  It  is  shown  by 
the  erldence  that  he  did  nothing  to  prevrat 
tbe  Injnry.  Joba  Kankmsh^  says:  "Knew 
mole  was  out,  and  was  listening  for  whistle. 
Heard  no  whistle  after  the  tnSn  passed  the 
cart  factory  (one-half  mile  below)  until  it 
tdew  fw  Elk  Otty,  or  the  crosstaig  bdow  BBk 
Oi^  scone  distance  above  wbme  mule  was 
killed,  and  no  bell  was  rung  after  passing  fac- 
tory until  reaching  Slk  CXty  erossii^." 
fOalntur  says:  "Heard  whistle  at  cart  fac- 
tory, and  the  next  whtotle  blown  was  for  Elk 
Oity.  Was  not  jKwlttTe  about  bdL  Train 
did  not-stop  that  night  between  cart  factory 
and  Elk  City."  S^cer  Polndextw,  witness, 
says:    "Hsard  train  Mow  at  tectory  some 


one^udf  mUe  bdow.  Next  whistle  blown 
>  was  for  Silk  City,  or  a  road  oosslng  some 
.three-fourths  mile  abore  where  mule  was 
kUted.   No  bell  was  mug  from  time  train 
passed  factory  until  it  got  above  the  mule." 

While  the  evidence  may  not  make  a  strong 
case  against  the  defoidant,  It  shows  that  the 
enginew  ot  the  defendant  company  left  tra- 
d(Hie  what  was  deuly  his  duty  to  do,  not 
only  to  prerent,  If  he  might,  the  Injury  com- 
plained <U,  but  for  the  security  'of  tbe  pas- 
sengers and  the  train  In  his  charge;  and,  in 
the  abeuwe  oC  any  rdmttin^  endeoce,  it  is 
deemed  sufitdent  to  support  the  verdict 
Tt^  Judgment  of  tlm  circuit  court  Is  afflrmedt 
with  costs  and  damages  to  the  appellee, 
against  Uie  i^slntltt  in  «ror,  according  to 
law. 


(4S  W.  Ta.  185)  ' 
8TBALET  et  aL  t.  FATNE. 

(Supreme  Court  of  Appeals  ot  West  Virginia. 
Mareh  24,  1887.) 

Cbbtioxabi  vo  Josncs  —  PaoosBuas  ni  Jvmoa 
Co1^r^— ITsT  Tbial— Brrsor  or  Monon. 

1.  Where  a  Justice  render*  Judgment  on  a 
Terdict  oo  one  day,  and  the  next  day  a  motion 
for  a  new  trial  is  made  and  overruled,  the  10 
days  allotred  tor  a  eertiorail  begins  to  run  on 
the  latter  day. 

2.  A  motion  for  a  new  trial  anapcnda  the  Snai- 
ls of  a  Jud^ent  already  entered,  nntU  the  date 
of  tbe  denial  of  the  new  trial,  for  the  purposes 
of  limitatloa  of  writ  ot  error. 

8.  Wha«  a  anmnwos  bettwe  a  Justice  de- 
mands jadgment  for  a  fixed  snm  for  money  due 
on  contract,  and  a  Jury,  demanded  by  defendant, 
is  >worn  to  try  all  matters  of  difference  between 
the  plaintiff  and  defoidant,  end  a  tme  verdict 
given  according  to  the'  evidence,  the  verdict  will 
not  be  set  aside  only  because  aft«  snch  oath,  and 
before  evidence  ^ven  ^ven,  the  plaintUf  states 
hie  cause  of  action.  The  oath  relates  to  all  mat- 
ters of  fact  Involved  in  .the  case,  thoni^  the  com- 
pl^t  was  stated  or  filed  after  tbe  oath. 

(Syllabus  by  the  Court) 

S^ir  to  circuit  court,  Macer  connty. 

Action  by  Straley  &  Oo.  against  cme  F^ne. 
Judgment  for  plalntlfTs  before  a  justice  re- 
versed on  certjwarl,  and  plaintiffs  bring  error. 
Beversed. 

Johnston  &  Hale,  for  plalntilfb  In  wror. 
Hugh  G.  Woods,  for  defendant  in  error. 

BRANNOM,  J.  Strain  ft  Co.  reooyered  a 
Judgment  against  Payne  befbre  a  Justice  an  a 
demand  nndw  contract  t>pon  a  verdict  of  a 
Jury,  and  Payne  sued  out  a  writ  of  certlofari, 
and  upon  It  the  drcult  court  reversed  the 
Judgment  of  the  Justice,  and  set  aside  tbe  ver- 
dict; and  Straley  &  Oo.  obtained  from  tUs 
court  a  writ  ot  mar. 

The  first  pdnt  made  by  the  platotiffb  In  er- 
rtv  Is  that  the  writ  of  certiorari  was  sued  out 
later  than  10  days  from  the  date  of  the  Judg- 
ment The  vordict  was  returned  on  tbe  11th 
day  of  June,  and  on  that  day  the  Justice  en- 
tered Judgment  on  it  On  the  next  day  tbe 
defendant  asked  a  new  trial,  and  the  Justice 
overruled  his  motion.  Shall  we' commence 
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counting  tbe  10  days*  limiting  a  wilt  at  cer- 
tiorari from  tbe  11th  or  the  12th  ot  JoneT 
First,  let  uB  look  at  onr  statute  law.  Section 
114,  c.  60,  Oode  1891,  provides  that  In  apedflc 
cases  Judgment  shall  be  entered  wlthoat  delay 
after  the  trial,  but  that  In  other  cases  judg- 
mmt  shall  be  entered  within  24  hours  after  the 
trIaL  Section  91  gives  the  party  21  hours  aft- 
er the  return  of  a  Tordlct  to  move  for  a  new 
Mai.  It  plight  be  said,  under  these  provi- 
sions, that  Judgment  ought  not  to  Itw  entered 
until  the  ezplratttm  ot  the  21  hours;  but  It 
can  be  plausibly  said  that,  when  there  Is  such 
motion  for  a  new  trial,  the  ttete  of  the  Judg- 
ment, for  the  purposes  of  appeal,  Is  after 'final 
action  on  It  It  rCQutres  a  final  Judgment  to 
warrant  an  appeal  or  certiorari.  Till  thai  the 
matter  has  not  passed  from  the  power  of  the 
court  I  think  the  law,  outsit  of  any  statute, 
Is  ivoperly  stated  hi  EOllott,  App.  Proc.  1 119, 
to  ttie  effect  that  the  right  of  appeal,  as  a  gui- 
eral  rule,  dates  from  the  time  that  a  complete 
Judgment  is  rendered  and  recorded,  and  that 
where  a  motion  in  arrest,  or  a  venire  de  novo, 
or  for  a  new  trial,  remains  undisposed  of, 
there  Is  no  right  of  appeal,  and  where  the  court 
decides  to  reconsider  Its  Judgment  the  right  of 
appeal  dates  from  the  ultimate  Judgment  and, 
on  the  same  principle,  that  where  there  is  a 
pending  modem  for  a  new  trial  the  right  of  ap< 
peal  does  not  mature  until  there  is  a  ruling 
denying  the  motlm.  I  would  say  that  if  the 
party  enters  such  motl<tt,  he  could  not  appeal 
until  It  was  decided  against  him;  and  that 
would  seem  to  be  mutually  operative  on  both 
aides,  and  to  be  a  test  decisive  of  the  questl<m. 
2  Etac.  FL  &  Prac  187;  Railroad  Co.  v.  Doane, 
106  Ind.  03, 4  N.  E.  419.  In  Brockett  v.  Brock, 
ett,  2  How.  (U.  S.)  238,  It  was  held  that  a  peU- 
tlon  filed  for  a  rehearing  during  the  torm,  and 
oitertalned  by  the  court  suspended  the  de- 
cree until  It  was  disposed  of,  and  that  an  ap- 
peal dates  from  the  order  denying  the  rehear- 
Ipg.  So,  In  Memphis  v.  Brown,  94  U.'  8.  715: 
"It  Is  the  uniform  practice  In  this  state  to  en- 
ter Judi^ent  at  <mce,  in  the  circuit  court  op* 
on  the  verdict  of  a  Jury  or  a  finding  of  the 
court  For  many  purposes  the  Judgment  la  a 
final  Judgment  from  the  date  of  its  entry. 
Questions  of  biterest  and  limitation  are  deter- 
mined by  that  date,  yet  the  right  of  ai^teal 
does  not  exist  until  a  motion  for  a  new  trial. 
If  filed,  is  finally  overruled,  and  may  be  then 
exercised,  although  this  is  done  at  a  subse- 
qneat  term.  As  l(mg  ss  the  county  court 
treated  this  matter  as  still  pending  before  It 
the  respcmdent  had  no  right  to  assume  that 
Its  Judgmoit  was  final  When  It  finally  dis- 
posed of  tbe  matter,  he  could  exercise  his  right 
of  appeal,  even  though  its  tbrmer  determina- 
tion was  in  ttie  nature  of  a  final  Judgment 
Boggs  V.  Oaldwell  Co.,  28  Mo.  686,  leaves  nt 
doubt  on  that  point**  Lakman  v.  Railroad 
Co.,  86  Mo.  Am.  862;  parte  Lowe,  20  Ala. 
V80.  So  the  certiorari  was  taken  in  time,  as 
time  does  not  commoice  to  ran  against  it  un- 


til tiie  12th  day  of  Tmis^  and  it  was  sued  oat 

on  the  22d. 

This  brings  ns  to  tbe  question  whether  the 
circuit  court  Is  Justified  In  setting  aside  the 
Judgment  of  the  Justice  and  granting  a  new 
trial.  The  grounds  stated  to  sustain  that  re- 
versal are  two:  First  it  Is  said  that  fbe  Ju- 
tlce  failed  to  enter  upon  his  docket  the  amount 
of  money  daimed  by  Oie  plaintiff.  SeetlrailTS, 
c  50,  Code  1801,  does  dhsct  that  the  Justice 
shall  enter  In  his  docket  the  amount  of  monej 
which  the  plaintiff  demands,  but  this  Is  mere); 
directory,  and  its  omission  cannot  be  cauw 
for  reversal;  certainly  not  when,  as  In  this 
case,  tbe  summons  served  upon  the  defendant 
definitely  states  the  amount  of  the  dalm,  and 
the  docket  entry  of  a  later  6aj  (the  day  vbea 
the  trial  took  place,  and  bef ne  the  verdtot) 
states  the  amount  of  the  plaintiff's  claim  voj 
deflnltdy.  The  second  point  made  to  Justify 
the  reversal  of  the  Judgmrait  is  that  the  stat* 
ute  requires  a  complaint  In  writing  or  (nallj, 
before  there  can  be  a  trl^,  and  that  the  Jostiee 
erred  in  swearing  the  Jury  beton  issue,  as 
there  could  be  no  bmie  until  the  complahit. 
written  w  oral,  had  beea  made  by  the  plain- 
tiff. This  is  vei7  technical,  under  the  record 
in  tills  case.  Tbe  summms  made  a  danand 
for  a  specific  sum  of  money  due  by  omtract, 
and  by  demanding  a  Jury  the  defoidant  con- 
troverted that  daim,  and  the  Jury  was  swon 
by  the  Justice  to  well  and  truly  try  the  mat- 
ters In  difference  betweon  tbe  plaintiff  and  de- 
fendant; and  Immediately  after  this  Mate- 
ment  In  tbe  docket  it  is  stated  that  "^at  the 
tbne  of  t3ie  trial  of  this  case,  and  bttTore  anf 
evidence  was  introduced  before  the  Jury,  tbe 
plaintiffs  made  their  complaint  naDy"  (ddl- 
nitely  specifying  the  cause  of  actlcu).  Now, 
we  cannot  say  certainly  that  tlUs  statonent  of 
the  cause  of  action  was  after  the  swearing  ol 
the  Jury;  but.  If  It  were,  would  not  that  oath 
app^  to  the  cause  of  adlim  tbns  stated,  wh^- 
er  It  was  stated  after  or  before  Qie  administra- 
tion of  the  oatti.?  It  would  certainly  aroly  to 
the  summons.  It  is  true  ttiat  Rnffner  v.  HOi. 
21 W.  Va.  162,  decides  that  a  verdict  of  a  Jmy 
in  a  court  at  recwd,  without  Issue,  Is  Inegn- 
lar;  but  does  It  dedde  that  a  verdtet  shall  be 
set  aside,  as  without  an  issue,  timply  because 
that  Issue  was  altered  after  the  swearing  ttf 
tbe  Jury  to  try  It  when  the  oatb  suited  tbe 
character  of  the  Issue?  Tbe  court  has  not 
gone  that  far.  This  oath,  whenever  admhils- 
tered,  was  broad  enough  to  cover  the  matter 
presented  by  this  onU  complaint  Tboe  are 
no  formal  Issues  before  Justices,  and  great  lib- 
erality Is  allowed  to  cure  unsobstantlal  tirega- 
laritles  hi  their  procedure.  I  do  not  tSihik  thbi 
doctrine,  at  any  rate,  applies  to  proceedbigi 
before  Justices,  as  I  state  In  the  eaae  <a  Shi^ 
ktais  V.  Whit»  (decided  this  term)  27  8.  B.  361. 
No  other  error  is  specified  agafaist  the  Judg- 
ment of  the  Justice.  We  thamfore  reverse  tbe 
Judgment  of  the  circuit  court  and  afllrm  the 
Judgment  of  the  Justice. 
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8IMPKINS  T.  WHITB  €t  ftL 
^atveme  Oonrt  of  Appeals  of  West  ^rglnlB. 

Maich  17.  1887.) 
UBLAVTUL  DBTAINUt— BdKMOHB— DhSOIUPTIOII  OT 

PMHun— Cbktai  stt— Flbadiho— 
Btahb  Dboish. 
1-.  Sommoni  In  mihiwfal  detainer  httm  n 

justice  AeM  good. 

2.  DeMriptioD  of  ineDilM  In  nnlmwfnl  d«- 

tainer  AeU  good. 

3.  Description  of  premines  In  lommoaB  hi  tin- 
lawful  detainer  before  a  justice  shall  describe 
the  premises  with  conrenient  certain^,  so  as  to 
enable  the  sheriff  to  deliver  possession;  but  that 
description  need  not  be  so  certain  as  In  itself  and 
Rione  to  enable  him  to  do  so,  as  he  may  deilTCr 
as  the  plaintiff,  or  information  from  other 
eoorces,  may  direct,  so  he  do  not  Tiohtte  the  de- 
scription in  the  Bummons.  If  that  description  can 
be  rendered  certain  br  extrinsic  eTidsnce,  it  Is 
sufficient. 

4.  Doctrine  of  stare  decisis  discussed. 

5.  In  nnlawfnl  detainer  before  a  justice,  or  on 
Its  appeal,  a  verdict,  on  full  trial  on  the  merits, 
will  not  be  set  aside  because  there  was  no  plea 
and  issue.  The  atatnte  puts  In  the  plea  of  not 
rnilty. 

6.  Tiie  rule  that  a  verdict  witlMHit  lisne  Is  Iwd, 
qneetltmed  bjr  Brannon,  J. 

(Syllabos  br  the  Conrt) 

Error  to  ttrcult  court,  Logan  county. 

Action  by  Joseph  Simpklns  against  H.  ■. 
White  and  Oohn  Candle.  Judgment  for  plain* 
tiff.   Defendants  bring  error.  AiBrmed. 

H.  K.  Shnmate  and  Brown,  Jackson  & 
Knight,  for  plaintiffs  In  error.  Campbell, 
^It  A  Campbell,  for  defendant  In  eiror. 

BBAMNON,  J.  Tb)B  was  an  action  of  un- 
lawful detainer  begun  before  a  Justice,  and 
appealed  to  the  drcnlt  court,  ending  In  a 
Judgment  for  Slmpklna  against  White  and 
dandle.  One  question  la  whether  the  snm- 
mona  was  good  against  the  motion  to  quash 
It.  The  defect  la  alleged  to  be  in  Its  omission 
«r  the  W(»d8  "unlawfully  withholding."  Oode 
1881,  c  61^  1 212,  says  tiiat  the  gmnmons  shall 
require  the  detttidant  answer  the  action 
of  the  plaintiff  for  unlawfully  withholding 
from  the  plaiuUfC  the  premises."  The  prea* 
ent  summons  requires  the  defendants  "to  an- 
swer the  complaint  of  Joseph  Simpklns  In  a 
ctTll  action  for  the  tecorery  of  the  possession 
of  real  estate  situated."  etc..  and  states  that 
"the  plaintiff  wffl  also  claim  flOO  damages  for 
the  unlawful  detenUoa  of  said  property." 
Bren  If  we  did  not  have  the  clause  In  section 
26,  G.  BO,  that  "no  simmions  shall  be  quashed 
or  set  aside  for  any  defect  therein.  If  it  be 
snffldent  on  Its  face  to  show  what  Is  Intended 
tberehy*"  I  should  hare  no  halt  In  saying  that 
this  summons  notifies  the  defendants  that 
they  are  both  charged  with  unlawfully  with- 
holding the  premises.  It  not,  why  does  Ic 
say  that  its  object  Is  recovery  of  possession? 
To  recover  by  action  Is  to  obtain  what  is  de- 
tained unlawfully,— that  Is,  against  the  right 
of  the  party;  to  obtain  what  he  has  not,  and 
the  other  party  has;  and,  when  the  snnunons 
says  It  (s  to  recover  possession,  it  fairly  means 
to  set  actual  possession  from  a  defendant  hav- 


ing It .  But  this  is  not  all.  It  says  damaces 
wlU  4>e  claimed  **for  the  unlawful  detention 
of  s^d  property."  Its  plain  meaning  Is  that 
both  defendants  unlawfully  withheld  posses- 
sion. No  other  construction  would  be  any- 
thing but  very  technlcaL  After  writing  the 
above,  I  And  the  case  of  PosUewalt  v.  Wise, 
17  W.  Va.  1.  holding  good  a  declaration  in 
ejectment  omitting  the  allegation  that  the  de- 
fendant unlawfully  withholds  from  the  plaln- 
tur  the  possession  of  the  premises,  though,  as 
here,  the  statute  says  it  shall  so  aver.  It 
pohited^  meets  this  objection. 

Anothor  alleged  defect  Is  that  the  summons 
does  not  sufflclentljr  describe  the  pranlses  hi 
saying  that  It  Is  "rasl  estate  situated  hi  Logan 
county,  and  boiuded  and  designated  as  10- 
acre  lot  lying  niear  Beech  creek  brld^,  bound- 
ed by  Beech  cre^  and  Beech  creek  switch 
and  land  ctf  P.  A.  Steel,  It  beh«  the  same 
prcq?erty  npoa  which  the  said'  Caudle  now  re- 
sides." This  is  reUed  on  In  the  asMgnment 
ot  error,  but  Is  not  Insisted  upon  In  the  brief. 
It  Is  an  untenable  objection.  It  Is  as  oKtaJn 
a  description  as  Is  practicable,  nnless  every 
line  be  given.  The  sheriff  conld  give  posses 
8l<m  of  It  Here  we  have  general  and  par- 
ticular cans.  We  are  directed  to  the  neigh- 
borhood, and  when  there  we  have  signs  by 
which  to  find  the  particular  land,  because  we 
have  creek  and  adjoining  land  and  quantity 
given,  and  are  told  who  lives  npcm  the  land.  It 
would  have  been  good  as  an  entry  tii  waste 
land  hi  times  gone  by.  McNeel  v.  Herold,  11 
Orat314.  Less  certaJntyls  required  Inagrant 
as  Judge  Lee  there  says,  than  bi  an  entry.  A 
declaration  tak  ejectment  or  a  summons  In  un- 
lawful detainer  need  not  contain  mwe  cer- 
tainty of  description  than  a  deed  conveying 
land.  On  first  thought,  we  are  hudlned  to  ssy 
that  such  declaration  must  cont^  a  desorlp- 
tion  which  will  enable  the  Sheriff,  from  that 
description  alrae^  without  other  aid,  to  de- 
liver possession  to  the  plaintiff;  but  that  Is 
Incorrect,  as  he  can  get  Inf  wmatlon  from  the 
plaintiff  or  elsewhere  to  guide  him,  as  Judge 
Haymoad  shows  In  Board  ot  Ed.  v.  Orawford, 
14  W.  Va.  707.  It  seems  he  Is  to  deliver  as 
Uie  plaintiff  directs  (Herm.  Bx'iu,  i  851; 
Freem.  Br'ns,  |  472),  unless  It  woold  violate 
or  exceed  the  plain  description  ccratalned  In 
the  execution,  and  to  follow  lite  plaintiff's  di- 
rection would  be  manifestly  wrong.  Be  sure- 
ly may  take  means  to  glean  Information  to 
enable  him  to  apply  the  language  of  the  writ 
of  possession  to  the  subject-matter,  the  land. 
He  must  not  contravene,  his  warrant,  how- 
ever, but  he  can  resort  to  extraneous  aids. 
The  law  of  description  la  deeds  is  that  of  rea- 
sonable certfUn^  only;  "but  the  degree  of 
certainty  required  Is  always  qualified  by  the 
application  of  the  rule  that  that  Is  certain 
which  can  be  made  cert^  A  deed  win  not 
be  declared  void  for  nncertahily  If  It  Is  posd- 
ble,  by  any  reasonable  rules  of  construction, 
to  ascertain  fKnu  the  description,  aided  by  ex- 
trinsic evidence,  what  property  It  Is  hitended 
to  convey.   The  oflAce  of  a  descripttoa  Is  not  i 
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to  Identify  the  land,  but  to  furnish  meana  of 
identlflcatlon.*'  Jones,  Beal  Prop.  |  828; 
Tboni  T.  Phares,  35  W.  Va.  771, 14  S.  B.  899. 
See  same  principle  In  thom  t.  Kiarea,  3S  W, 
Va.  771,  14  S.  B.  399,  and  Warren  t.  Syme, 
7  W.  Va.  474.  Let  ns  have  as  much  cert^ty 
In  Oie  declaration  as  conTenlent,  as  it  Is  all 
the  better;  but  where  there  is  not  the  highest 
degree,  or  eren  a  high  degree,  of  certainty, 
let  us  not  OTecthrOw  It  by  too  rigid  a  require- 
ment; whldb  Is  not  exacted  by  the  law.  I 
think  a  misunderstanding  prevails  considera* 
bly  In  this  matter.  Carter  t.  Railway  Oo.,  28 
W.  Va.  644,  will  sustain  this  rlew,  and  the 
present  summons  Is  more  certain  than  the 
dedacation  in  that  case.  In  support  I  refer 
to  the  opinion  In  Board  of  Bd.  r.  Orawford. 
14  W.  Va.  790,  and  Tyler,  BJ.  S93.  TbaA  case 
llberalbsed  on  this  mattw,  and  since  then  the 
above-quoted  clause  has  been  put  in  the  stat- 
ute. See  f^Tlnlon  Postlewalt  t.  Wise,  17  W. 
Va.  la 

Another  point  made  against  the  judgment 
Is  that,  while  White  pleaded  not  guilty,  Can- 
dle entered  no  plea,  and  the  case  was  tried 
without  Issue  as  to  him.  It  Is  claimed  that 
under  Buffner  v.  Hill,  21  W.  Va.  tS2,  and  cas- 
es dted  there,  and  later  cases  of  Bennett  v. 
Jackson,  84  W.  Va.  62.  11  a  B.  734,  and 
State  V.  Brookover,  42  W.  Va.  292,  26  S.  B. 
174,  this  Is  reversible  error.  Under  this  doc- 
trine, a  case  fairly  tried  on  the  belief,  on  the 
part  of  the  court  and  parties,  that  a  plea 
had  been  entered  and  Issue  Joined  thereon, 
and  tried  In  precisely  the  same  way  In  which 
It  would  have  been  tried  if  such  Issue  had 
been  formed,  is  to  be  tried  over  again  be- 
cause the  verdict  must  be  set  aside.  This  Is 
the  dryest  and  most  hurtful  technicality,  re- 
versing fair  trials,  delaying  justice,  and  m- 
Ining  parties  from  costs,  and  almost  render- 
ing the  administration  of  justice  a  mockery. 
It  Is  based  only  on  the  common-law  rule 
that  there  can  be  no  Issue  without  plea,  and 
unless  an  Issue  Is  made,  which  the  parties 
alone  can  do,  tbere  can  be  no  trial;  bnt  the 
parties  have.  In  effect,  made  an  Issue  by  go- 
ing to  trial  as  on  an  Issue.  I  know  It  is 
sustained  by  numerous  cases,  and  Is  pro- 
tected by  the  rule  of  stare  decisis,  as  ex- 
pounded in  Clarke  v.  FIgglns,  27  W.  Va.  663, 
and  cases  there  cited.  I  yield  to  no  one  In 
respect  for  this  rule  conducive  to  stability 
and  certainty  of  principles  of  law,  but  where 
it  works  so  ss  to  be  iUoglcal  and  unreasonable, 
it  ought  not  to  be  followed.  Where  It  ap- 
plies to  rights  of  property,  It  hss  stronger 
claim  for  observance  than  In  cases  of  mere 
practice,  as  in  this  case.  I  would  make  this 
difference.  23  Am.  &  Eng.  Enc.  Law,  28, 
S6.  The  rule  has  its  exceptions.  In  Rumsey 
V.  Railroad  Co.,  133  N.  Y.  79,  30  N.  E.  654,  it 
Is  said:  *^t  is  no  doubt  true  that  even  a 
single  adjudication  of  this  court,  upon  a 
question  properly  before  It,  Is  not  to  be  ques- 
tioned or  disregarded  except  for  the  most  co- 
gent reasons,  and  then  only  In  a  case  where 
it  is  plain  that  the  judgment  was  the  result 


of  ft  mistakea  liew  of  the  condfttim  of  tiu 
law  applicable  to  Oie  qusatfon.  Bnt  die  do^ 
trine  of  stare  decisis,  like  almost  every  oth- 
er legal  rule,  Is  not  without  ezcepttons.  It 
does  not  apply  to  a  case  where  It  can  be 
shown  that  the  law  has  been  mlsubderstood 
or  misapplied,  or  where  the  tannet  detarmi- 
nation  Is  evidently  contrary  to  reason.  The 
authorities  are  abundant  to  ^ow  that  bi 
such  cases  It  la  the  duty  of  conrti  to  r»4K- 
amlne  the  question.  OhanceUor  Kent,  com- 
menting on  the  rule  of  stare  dedala,  said 
that  more  than  one  thousand  cases  could 
then  be  pointed  out,  in  the  Etag}lBh  and 
American  reports,  which  had  been  overruled, 
doubted,  or  limited.  He  added  that  It  1b 
probable  that  tbrn  reeods  of  many  <NC  tiie 
courts  of  this  country  are  replete  with  hasty, 
crude  declslfms,  and  such  caaea  ooffht  to  be 
examined  wlthont  fear,  and  revised  wttbont 
reluctance,  rather  than  have  the  character 
of  our  law  Impaired,  and  the  beauty  and 
harmony  of  fhe  system  destroyed,  1^  the  pv- 
petuity  of  error.  1  Koit,  Oraun.  OSth  Ed.) 
477."  See  Frank  t.  Darst,  14  m.  804,  to 
same  effect  See  note  on  Stare  Decisis, 
Oee's  Adm'r  v.  Williamson,  27  Am.  Dec  68t 
In  this  case  there  could  be  bnt  one  plea, 
lettbig  In  all  defenses.  That  ^ea  would 
deny  the  unlawful  withholding  at  the  prem- 
ises. The  jury  was  swwn  '*to  w^  and  truly 
try  the  Issue  whether  the  defendants  unlaw- 
fully withhold  the  prranlses  In  controversy 
from  the  plaintiff,"  just  as  If  the  plea  hid 
been  in  and  an  issue  raised,  and  their  Te^ 
diet  answered  that  Issue  and  oath.  Pull  tri- 
al was  had  as  on  that  issue.  How  Is  the 
defendant  Candle  Injured?  C^tttlnly  WUte 
is  not,  from  Candle's  failure  to  plead.  To  so 
bold  Is  a  travesty  upon  justice,  a  reproacli 
on  legal  procedure.  And  this  matter  involves 
merely  a  rule  of  practice,  not  of  title  to  prop- 
erty. It  Is  more  serious  to  disturb  declslims 
on  which  title  to  property  rests.  (Of  course, 
it  is  to  be  understood  that  I  am  speaking  of 
the  rule  of  stare  decisis,  not  res  judicata,  as 
they  are  widely  different.)  But  I  do  aot 
think  the  rule  that  where  there  is  no  pies 
and  issue  a  verdict,  however  just,  must  be 
set  aside,  applies  to  cases  before  justices  or 
on  their  appeal.  Now,  where  a  case  is  tried 
on  its  merits  before  a  justice,  without  any 
pleadings,  that,  in  practice,  has  not  been  re- 
garded as  an  objection  to  the  verdict,  though 
It  would  be  in  an  action  originating  in  the  cir- 
cuit court;  and  on  appeal,  section  160,  c.  SO. 
Code  1891,  says  the  case  may  be  tried  on  tlie 
pleadings  before  the  justice  or  new  pleadings. 
Great  liberality  Is  allowed  In  such  proceed- 
ings. Who  would  think  of  setting  aside  a 
verdict  founded  upon  full,  fair  trial,  because 
of  want  of  a  plea  of  nil  debit  or  non  assump- 
sit or  non  est  factum,  or  oth«-  common-law 
plea,  general  or  special?  Bnt,  moreover.  Id 
this  particular  action  of  unlawful  detainer 
before  a  justice,  the  statute  prescribes  do 
plea  at  all,  but  does  provide  that  the  jury 
"sbaU  be  sworn  well  and.truli  to,trr,'rhetli- 
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er  the  defendant  unlawfully  withholds  the 
premlaes,"  and  prescribes  this  dlstlnctlTe 
oath,  and  no  other;  and  this,  whether  the 
defendants  appear  or  not;  and  the  plea  of 
not  ffollty  of  withholding  possession  would 
call  for  no  other  oath.  And  section  68  says 
that  when  a  defendant  does  not  appear  the 
plaintiff  must  prove  his  case,  and,  under  sec- 
tion 218,  this  applies  to  unlawful  detainer. 
And  so  It  is  that  the  statute  law  puts  in 
the  plea  of  general  traTerse  or  denial  of  the 
allegation  of  unlawfully  wtthb<^dlng  the 
premlsea  allied  In  the  summons.  What 
more  could  the  defendant  do?  This  is  a 
statutory,  not  a  common-law,  action,  requir- 
ing a  common-law  plea,  and  the  statute  pre- 
Bcribes  none.  Judgment  affirmed. 


T  (tt  w.  Ta.  tis) 

TRIPIjSrrT  T.  LAKB  et  ii& 

(SapreiDe  Oonrt  of  Appeals  of  West  Virginia. 
Jan.  1^} 

VnriMm'a  Libn— iTn-sREST— DecnBs— Ambhd- 
.   KBBT  ArrsR  appb&l. 

1.  In  cnfordng  a  Tender's  lien  for  pnrdiase 
money,  the  court.  In  rendering  its  detTee,  will 
oscertnio  the  ogKregate  amount  of  pTiDclpal  and 
interest  due  on  tne  notes  executed  for  anch  pur- 
chase moDey*  tor  which  the  Toidoi's  iicn  is  re- 
tained, to  the  date  of  the  decree,  and  decree  that 
interest  be  paid  on  such  aggregate  from  the  date 
of  the  decree. 

2.  If  the  court,  in  enforcing  such  Tendot^i 
Ilm,  agsregates  the  amount  of  principal  and  In- 
terest to  the  date  of  the  decree,  and  then  decrees 
that  the  defendants  par  interest  on  such  aggre- 
gate amount  tor  aeTerai  months  prior  to  the  date 
of  tiie  decree,  this  Is  audi  a  mlatake  as  may  be 
safety  amended  on  nootion,  under  aection  6  of 
chapter  134  of  the  Code,  and  which  should  be 
amended  on  motion  in  the  circoit  coort. 

3.  If,  after  an  appeal  to  this  coort  haa  been 
allowed,  such  decree  be  amended  on  motion  hi 
the  circuit  court,  this  court  will  affirm  the  decree 
as  amended. 

(Syllabufl  by  the  Court.) 

Appeal  from  drcolt  court,  Taylor  county. 

Bill  by  Anthony  Trlplett,  administrator  of 
Wa^iliigtai  A.  Lake,  against  John  M.  Lake 
and  Isabel  Lake.  Decree  for  plaintiff,  and 
defOidantB  weaL   Aflarmed.  ' 

J.  H.  Holt,  for  appdlants.  W.  B.  D.  Dent, 
for  appellee. 

BKGLISH,  J.  This  was  a  suit  In  equity 
Instituted  In  the  circuit  court  of  Taylor  coun- 
ty, at  March  rules,  1891,  In  which  Anthony 
Trlplett,  administrator  of  Washington  A. 
Lake,  deceased,  was  plaintiff,  and  John  M. 
Lake  and  Isabel  Lake  defendants.  The 
complainant  In  his  biU  alleges  that  he  Is  the 
administrator  of  the  estate  of  Washington 
A.  lAke,  deceased,  and  exhibits  the  order 
appointing  him  such  administrator,  and  fur- 
ther: alleges:  That  said  decedent  at  the  time 
of  his  death  held  the  following  notes  against 
the  following  parties,  to  wit:  One  note 
against  the  defendants,  bearing  data  Decem- 
ber 10,  1877,  tox  9804.50;  <me  note  against 
the  defendants,  bearing  same  date,  for  fCOO; 


one  note  against  defendants,  bearing  same 
date,  for  $500;  one  note  against  defendants 
for  S500,  same  date;  also,  one  note  against 
the  defendants,  same  date,  for  the  sum  of 
$400.  All  of  which  notes  bear  Interest  from 
date,  and  w^e  each  signed  by  both  of  said 
defendants,  and  were  for  the  balance  of 
purchase  money  due  on  a  certain  tract  of  84 
acres  of  land  conveyed  by  said  Washington 
A.  Lake  and  wife  to  said  def^dant  Isabel 
Lake  on  the  10th  day  of  December,  1877,  by 
deed  with  covenants  of  general  warranty, 
and  to  secure  all  which  said  notes  a  Uen 
was  expressly  retained  in  said  conveyance 
on  said  land  (a  copy  of  which  deed  is  ex- 
hibited). That.  In  addition  to  the  foregoing 
notes,  said  decedent  held  also  the  following 
notes,  to  wit:  One  note  against  John  M.  Lake, 
defendant,  dated  the  29th  day  of  April,  1874, 
for  $155.80,  with  Interest  from  date;  also, 
another  note  against  J.  M.  Lake  and  cntaln 
sureties,  to  wit,  A.  Armstrong  and  plaintiff, 
for  $S00,  bearing  date  the  6th  day  of  Febru- 
ary, 18S7,  with  Interest  from  date;  also,  a 
certain  note  on  Walter,  Feltner  &  Co.  for 
$400.  dated  November  4,  1687,  with  interest 
from  date;  also,  another  note  on  Wesley 
Slusel  for  $150;  also,  a  note  for  $500  signed 
by  George  H.  Smith;  and  other  notes,  the 
amounts  and  makare  of  which  are  to  the 
plaintiff  unknown.  That  at  the  time  of  his 
death  the  decedent  had  all  of  said  notes  at 
the  house  of  jaatd  defendants,  who  immedi- 
ately wrongfully  seized  and  took  possession 
of  tbe  same,  and  refused  to  surrender  them 
to  the  plaintiff  or  pay  him  the  amount  there- 
of, but  illegally  detain  the  same,  In  fraud  of 
and  in  defiance  of  plaintiff's  rights  as  such 
administrator.  And  plaintiff  prays  that  said 
defendants  be  required  to  surrender  and  file 
all  of  said  notes,  and  all  other  notes  and  pa- 
pers belonging  to  said  decedent's  estate,  in 
the  papers  in  this  cause,  and  that  the  plain* 
tiff  may  have  a  decree  against  the  defend- 
ants for  said  purchase  money,  and  that  said 
land  may  be  sold,  and  said  purchase  money 
and  the  costs  of  this  ault  may  be  paid,  etc. 
The  defendants  filed  separate  answers  to 
said  bill.  Said  J.  M.  Lake  admits  that  on 
the  3d  day  of  May.  1800,  he  came  into  pos- 
session, through  his  wife,  Isabel  Lake,  of 
the  following  notes:  Three  notes  of  $600 
each,  and  tme  note  for  $400.  which  notes 
were  part  consideration  for  said  84  acres  of 
land.  But  he  denies  that  said  $304.50  note 
mentioned  in  said  bill  was  a  part  considera- 
tion for  said  land,  or  that  any  lien  was  re- 
tained for  the  same  In  the  deed  to  said  Isa- 
bel. That  he  never  was  in  possession  of  said 
$304.60  note,  but,  by  an  agreement  and  con- 
tract hereinafter  referred  to,  he  Is  entitled 
to  Its  possession.  It  Is  also  true  that  he 
came  into  possession  of  said  note  of  $156.80 
dated  April  29, 1874,  and  of  the  said  note  for 
$800  dated  the  6th  of  February,  1887;  but 
he  denies  that  the  plaintiff  has  any  right  to 
demand  or  have  tbe  possession  of  said  notes, 
or  any  of  ttKm,tot  the  reason  thwt  dnring  hia 
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Bald  fathei'B  UfeUme,  to  wft»  on  the  Ttb  day 
of  December,  1S89,  be  and  hlB  said  father 
had  a  eettl^ent  and  a  contract  by  which  his 
said  father  agreed  to  deliver  up  to  him  and 
cancel  all  of  said  notes,  and  respondent,  on 
his  part,  agreed  to  support  his  safd  father, 
and  furnish  him  with  medldne  and  snch 
medical  treatment  as  he  might  need  during 
his  life,  and  to  execute  his  new  note  for  $1,- 
000,  and  a  deed  of  trust  upon  said  84  acres 
of  land,  In  which  trust  his  wife,  Isabel  Lake, 
was  to  join,  to  secure  said  notes.  That  the 
said  contract  was  reduced  to  writing  and 
signed  by  respondent  and  his  said  father,  but 
was  never  In  respondent's  possession,  and  Is 
not  now,  and  he  is  unable,  therefore,  to  ex- 
hibit It  to  the  court  That  resiraDdent  was 
always  ready  and  willing  to  execute  said 
note  and  trust  as  provided  for  In  their  said 
agreement,  but  before  it  was  done  his  father 
{altec  going  over  all  of  their  business  rela- 
tions in  the  past,  and  In  order  to  make  him 
equal  with  the  other  heirs,  and  In  considera- 
tion of  large  amounts  of  money  advanced  by 
respondent  and  paid  to  the  credit  of  his 
said  father),  the  said  Washington,  released 
him  from  the  payment  of  said  $1,000,  and 
on  or  abont  the  3d  day  of  May,  1890,  deliv- 
ered up  to  respondent  all  of  the  aforesaid 
notes  to  be  canceled;  and  that  said  notes 
have  been  destroyed,  as  is  the  custom  of 
this  respondent  with  such  papers,  except  the 
9304.50  note,  which  was  settled,  but  not  de- 
livered with  the  other  notes,  but  which  his 
said  father  promised  to  deliver,  but  never 
did.  That  he  has  no  knowledge  of  said  Wal- 
ter, Feltner  &  C!o.  note  for  $400,  except  that 
he  was  informed  by  his  father  in  bis  life- 
time that  be  intended  to  transfer  It  to 
said  Isabel  Lake,  and  he  afterwards  saw  it 
in  her  possession;  but  respondent  never  at 
any  time  received  said  note.  That  he  knows 
nothing  ot  the  Wesley  Slnsel  note  for  $150, 
and  does  not  believe  any  such  note  ever  ex- 
isted. He  denies  that  be  took  into  his  pos- 
session the  O.  H.  Smith  note  for  $500  In  fa- 
ras  of  his  father,  and  avers  that  it  Is  In  pos- 
sesion of  the  plalntifT,  who  has  Instituted 
proceedings  to  collect  the  same.  And  he  de- 
nies that  he  seized  illegally  any  of  the  pa- 
pers or  other  pn^erty  of  his  father.  Said 
Isabel  Lake  In  her  answra  to  said  bill  ad- 
mits that  on  the  3d  day  of  May,  1890,  she 
came  Into  possession  of  said  three  $500  notes, 
and  the  said  $490  note,  and  the  said  $800 
note,  by  delivery  of  the  same  to  her  by  the 
said  Washlngtcm  A.  Lake  in  accordance  with 
a  contract  made  and  entered  Into  after  a 
settlement  between  the  said  Washington  and 
her  said  husband,  John  M.  Lake;  the  said 
Washington  directing  her  to  destroy  said 
notes  at  the  time  of  their  delivery,  which 
she  did  by  burning  them.  But  by  the  pro- 
visions of  said  contract  the  said  Washington 
was  to  deliver  also  the  said  note  of  $304.50, 
but  that  said  note  was  not  delivered  with 
the  others:  the  said  Washington  promising 
to  deliver  It  later,  bat  he  never  did  so.  She 


denies  that  any  lien  was  retained  for  tbe 
$304.50  note,  or  that  It  was  a  balance  of  ptft- 
chase  money  for  said  84-acre  tract  of  land. 
She  admits  the  possession  of  the  Walta-, 
Feltner  &  Oo.  note  for  $400,  but  claims  It 
was  regularly  transferred  to  her  by  the  said 
Washington  Lake  long  before  his  death,  in 
consideration  of  services  r^idered  to  him 
and  kindnesses  extended  to  him  for  a  period 
of  over  25  years;  and  she  denies  that  the 
plaintiff  has  any  right  whatever  to  the  pos- 
session of  said  notes,  or  any  of  than.  She 
denies  any  knowledge  of  the  $150  note  re- 
ferred to  In  the  bill  as  the  Wesley  Slnsel 
note,  or  of  the  Oeorge  H.  Smith  note  for 
$500,  but  says  she  Is  Infwmed  and  believes 
that  It  la  in  the  hands  of  plaintiff,  who  was 
carrying  on  legal  iKx>ceedIngs  at  the  time  this 
suit  was  iHTOught  to  collect  the  sam&  She  de- 
nies that  said  Washington  Lake  at  the  time 
of  his  death  had  any  of  his  notes  or  papers 
at  her  hous^  but  avers  that  before  his  death 
took  place,  at  the  house  of  the  plalntlft,  the 
plaintiff  demanded  and  tocdc  to  his  house  ev- 
ery dollar's  worth  of  property  of  every  kind, 
that  she  had  any  knowledge  bekHicing 
to  the  said  Washington  A.  Lake.  That  she 
never  visited  plalntlfTs  house  afterwards, 
and  the  charge  that  she  wrongfully  took  any 
of  the  said  property,  notes,  or  otherwise,  la 
false.  That,  by  the  provisions  of  said  con- 
tract between  the  said  John  M.  Lake  amd 
the  said  Washington  A.  Lake,  the  said  John 
M.  was  to  give  his  note  for  $1,000,  and  a  deed 
of  trust  was  to  be  executed  on  said  84  acres 
of  land,  in  which  trust  she  was  to  jcdn  with 
her  said  husband,  and  it  was  agreed  that 
the  same  was  to  be  executed  within  30  days. 
That  she  was  always  ready  and  willing  to 
execute  said  deed  on  her  part,  and  Is  still 
willing  to  do  so,  if  it  should  appear  to  the 
court  right  and  equitable  for  her  to  do  so: 
but  she  says  that,  before  said  note  was  made 
or  said  deed  prepared,  the  said  Washington, 
in  consideration  of  large  amounts  of  money 
paid  for  and  advanced  to  him  by  her  said 
husband,  released  her  said  husband  from  the 
payment  of  the  said  $1,000,  and  on  or  about 
the  3d  day  of  May,  1890,  delivered  up  to  re^ 
spoodent  all  of  the  papers  and  notes  he  held 
against  her  and  her  said  husband,  except 
the  said  note  of  $165.80,  which  was  settled 
and  delivered  to  h^  said  husband  before, 
and  the  $304.50,  whldi  was  also  settled  in 
said  contract,  but  which  was  not  delivered; 
and  she  destroyed  them  as  aforesaid,  believ- 
ing them  to  be  of  no  further  use,  etc..  In 
compliance  with  his  directions.  To  these 
answers  the  plaintiff  replied  generally.  A 
large  number  of  depositions  were  taken  by 
both  plaintiff  and  defendants,  bearing  prin- 
cipally upon  the  question  of  the  mental  ce- 
pacia of  said  Washington  A.  I>ake,  and  his 
ability  to  transact  business,  at  the  date  of 
the  agreonent  mentioned  In  the  defendants' 
answers.  On  the  12th  day  of  January,  IS94. 
a  decree  was  rendered  In  the  cause.  In  which 
It  was  ascertained  that  tfae~plalntiff.had  a 
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Tsndoifl  lien  against  the  property  mentioned, 
which,  with  the  Interest  oggreeated  thweon 
to  the  12th  day  of  January,  the  date  of 
the  decree,  amounted  to  the  sum  of  94,882.76; 
and  It  was  decreed  that  unless  the  detend- 
ut  Isabel  Lake,  or  scnne  one  for  her,  do  pay 
said  aiun,  with  interest  thereon  from  the 
nth  day  of  April,  189S,  together  with  the 
costs  of  said  nit;  within  80  days  from  the 
rise  of  the  court,  a  special  commissioner 
therritt  appointed  shoiild  still  the  tract  of 
land  aforesaid  upon  the  terms  therein  jfn- 
scribed;  and  from  this  decree  tiie  defend- 
ants obtained  this  appeaL 

Now,  In  determining  the  questions  raised 
by  this  record,  we  may  Inquire,  first,  whether 
the  all^ations  contained  In  the  deffendants' 
answers  set  forth  such  new  matter  as  would 
constltate  a  claim  for  afflrmatlTe  relief, 
which.  If  not  controrerted  by  a  special  reply 
In  writing,  should,  for  the  purposes  of  the 
suit,  be  taken  as  true,  and  no  proof  thereof 
required.  These  answers  deny  that  the  note 
fw  $304JS0  In  the  blU  mmtloned  was  part  of 
the  purchase  money  for  said  81-acre  tract  ct 
land,  or  that  any  raidor's  lien  was  retained 
to  seeore  the  p^ment  <tf  the  same,  but  they 
say  that  the  three  9600  notes  (when  they 
should  have  sidd  "four,**  as  there  are  four 
of  them,  and  the  word  **three^  Is  evldratly 
used  In  both  answers  by  mlstakci)  and  the 
(480  note  were  Uens  npon  said  84  acres  ol 
land.  Tt»  said  defmdants  aU^  that  on  the 
7th  day  of  December,  1880,  the  said  Washlng- 
toa  A.  Lake  entered  Into  a  written  contract 
with  his  son,  jr.  M.  Lake,  whereby.  In  con- 
sideration of  his  said  son  furnishing  him  with 
a  home  and  keeping  and  supporting  him  dur- 
ing the  remainder  ol  his  life,  he  released  said 
J.  M.  Lake  and  Isabel  Lske  from  the  pay- 
ment of  said  purchase  mmey.  with  the  ez- 
eeptkm  ot  $1,000,  whl<dk  was  to  be  secure 
ed  by  a  deed  of  trust  upon  the  land.  To 
these  aaswetB  a  general  replication  was  filed, 
but  this  general  rq>Ucatlon  would  not  be  suf- 
fldent  to  put  In  Issue  these  allegations,  If 
th^  wen  sndi  as  entitled  the  defendants  to 
afflrmatlTe  relief;  but,  when  we  look  to  the 
substance  of  these  answers,  we  can  find  In 
them  nothing  further  than  an  alleged  con- 
tract on  the  part  of  W.  A.  Lake  to  rdtease 
tbB  lien  asserted  In  the  bill  in  consideration 
oC  91,000  to  be  secured  by  deed  of  trust  u]>on 
the  land,  and  other  valuable  considerations. 
This  we  can  only  regard  as  matter  of  de- 
fense to  the  lien  sougtaj:  to  be  enforced  In  the 
bill,  and  when  such  is  the  case  the  auc- 
tions of  tiie  answer  wbldb  are  relied  on  by 
way  of  defense  to  the  allegations  contained 
In  tbe  bin  are  put  In  Issue  by  the  general  rep- 
lication. So,  In  the  case  of  Foutty  t.  POar, 
80  W.  Va.  70,  12  S.  B).  1006,  this  oonrt  held 
that:  "A  claim  for  recoupment  In  an  an- 
swer does  not  make  such  answer  one  setting 
up  new  matter  callli^  fdr  afllrmatlTe  relief, 
and  no  special  reply  thereto  Is  necessary;  but 
sacb  dalm  Is  ouly  matter  of  defense  to  the 
bin,  and  Is  met  1^  a  general  repllcatton.**  lo 


the  case  of  Cunningham  t.  Hedrick,  23  W. 
Va.  579,  It  was  held  that:  "Under  the  opera- 
tion (tf  sections  'Si  and  36  of  chapter  125  of 
the  Code,  whei-e  the  answer  contains  material 
aDegatlons  constituting  a  claim  for  affirma- 
tive relief,  and  no  *reply  in  writing*  la  filed, 
but  a-  general  replication,  and  the  cause  has 
been  heard  upon  the  pleadings  thus  made  and 
the  pTootB  taken.  If  the  record  shows  that  It 
Is  not  such  ft  case  as  would,  before  tbe  pas- 
sage of  said  sectlonB,  have  made  the  filing  <it 
a  cross  bill  necessary  In  order  to  entitle  the 
deftodant  to  the  rdlef  sought,  the  decree  will 
not  be  reversed  because  no  r^ly  In  writing 
was  filed."  This  question  was  also  before 
this  court  in  the  case  of  Smith  v.  Turiey,  32 
W.  Ya.  14,  9  8.  B.  46,  in  whldi  It  was  held 
that:  "An  answer  containing  new  matter 
calls  tot  a  reply  In  writing,  under  sections  85 
and  86  of  chapter  125  of  the  Ood^  only  when 
sucSi  new  matter.  In  its  nature,  as  ai^ed  to 
tbe  cause,  calls  for  afflrmatlTe  relief  against 
some  of  tbe  parties,  and  Is  not  simply  matter 
of  defense  of  plalntHTs  case;  and  it  may,  by 
Its  matter,  can  for  such  reply  only  from  cer- 
tain of  the  parties,  and  not  from  others,  and 
icmly  as  to  part  tjt  Its  matter,  and  not  as  to 
tbe  residue  ttiereof And  agala,  in  tin  case 
of  lioore  T.  Wheder,  10  W.  Va.  86,  It  was 
held  that:  *'An  answer  alleging  new  matter 
constituting  a  claim  to  affirmaUve  rdlef  In 
tbe  suit,  In  the  purview  and  meanliig  of  the 
thirty-fifth  section  of  Chapter  125  of  the  Code, 
was  Intend  rimply  to  be  allowed  In  Hen  <A 
a  cross  bill  in  the  cause,  as  to  such  new  mat^ 
ter,  and  not  to  make  any  other  change  In  the 
practice  as  to  the  pleadings  In  conrto  of  equl* 
ty.**  It  was  not  necessary,  as  we  think.  In 
tbe  case  under  conslderatlim,  in  the  absence 
of  said  sections,  to  have  filed  a  cross  bill,  In 
order  to  set  up  the  contract  (aUeged  In  said  . 
answers)  to  rdease  the  vendor's  Hen  songbt 
to  be  enforced  In  the  bill,  but  It  was  matter 
which  could  be  set  up  by  way  of  defense  In 
the  answer,  and  was  property  put  In  Issue  1^ 
the  g^eral  rcyjiUcatlon;  and  the  court  ap- 
pears to  have  h^d  (as  we  think,  property) 
that  the  defendants  have  taXM  to  sustain  the 
allegations  of  their  answers  1^  ctnnpetent  tes- 
timony, and  has  hdd  that  the  pliUntlfl:  was 
entitled  to  the -enforcement  of  the  vendor's 
Uen  reserved  on  the  face  of  sidd  deed. 

The  court  In  this  case  proceeded  to  enforce 
the  vendor's  lien.  The  cause  was  not  re- 
ferred to  ft  commissioner  to  ascwtaln  the 
amount  of  the  same,  btit  the  court  found  (by 
what  process  It  Is  dIfDcult  to  determine)  that 
It  aggregated,  including  principal  and  Inter- 
est ttf  the  12th  day  of  January,  18M,  the 
sum  of  94,882.75.  Now,  If  we  omit  from  the 
calculation  the  note  for  9S0160;  which  Is 
alleged  In  the  bill  to  constltnte  a  part  of 
said  vendor's  Uen,  but  which  Is  not  men- 
tioned In  the  deed  as  part  of  the  purchase 
money,  and  for  which  no  Uen  was  retained, 
and  also  omit  the  note  tor  whleh  Is 
mentl<med  In  the  deed,  and  to  secure  which 
a  vendoi's  lien  was  retained,  but  iriddL  wult^ 
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not  mentlo&ed  In  the  bill  ajs  being  secnred 
a  vendor's  Hen,  the  Interest  and  principal 
TTOuld  aggregate  to  the  12tb  day  of  January, 
1894,  H8B3.68,  Instead  of  $4.8S2.7S,  as  was 
ascertained  by  the  court;  and  while  It  is 
true  that  this  is  an  Inaccuracy  of  which  the 
defendants  could  not  complain,  for  tbe  rea* 
son  that  the  error  was  not  to  their  prejudice, 
yet  the  court  In  its  decree  did,  as  we  think, 
commit  an  error  to  the  prejudice  of  the  de- 
fendants, of  which  they  complain,  in  tills: 
tliat  after  finding  the  aggregate  of  the  prin- 
cipal and  Interest  of  said  purchase  money  to 
the  12th  day  of  January,  18&4.  to  be  $4,882.- 
75,  the  court  decreed  that  unless  the  said 
Isabel  Lake,  or  some  one  for  her,  do  pay 
the  said  6UI&  of  f 4,83B.75,  with  interest  from 
the  11th  day  of  April,  1896,  together  with 
the  costs  of  the  suit,  tliat  a  special  commis- 
sioner therein  named  should  sell  after  30 
days  the  property  described  In  tbp  bill,  upon 
the  terms  set  forth  In  said  decree.  It  Is 
provided  by  our  statute  (section  16  of  cbap- 
ter  131  of  the  Code)  that:  "In  all  cases 
where  a.  Judgment  or  decree  Is  rendered  or 
made  for  the  payment  of  money,  It  shall  be 
for  the  agg^gate  of  principal  and  Interest 
due  at  tbe  date  of  the  verdict  if  there  be 
one,  otherwise  at  the  date  of  tbe  Judgment 
or  decree,  with  Interest  thereon  from  sbch 
date  except  In  cases  where  It  Is  otherwise 
provided."  So  In  the  case  of  Hawker  v. 
Railroad  Co.,  15  W.  Va.  644,  Green,  P.,  de- 
livering the  opinion  of  the  court,  said:  "The 
court  erred  In  giving  Judgment  for  Interest 
on  damages  found  by  the  Jury  prior  to  the 
day  the  Judgment  was  actually  entei^d;  that 
is.  the  7th  day  of  May,  1878.  The  Judg- 
ment entered  by  the  circuit  conrt  erroneous- 
ly gave  Interest  from  the  first  day  of  the 
term  at  which  the  Judgment  was  entered; 
that  Is,  from  April  IS,  187&"  Again,  In  the 
case  of  Lamb  v.  Cecil,  2S  W.  Ta.  268,  John- 
ston, P.,  in  the  (pinion  of  the  court,  says: 
"It  was  error  to  decree  Interest  on  the  ag- 
gregate of  principal  and  Interest  from  a  time 
anterior  to  the  renditltm  of  the  decree,"— cit- 
ing Fowler  v.  Railroad  Co.,  18  W.  Va.  fiTO. 
He  adds  that,  while  this  error  would  re- 
quire the  decree  to  be  corrected,  yet,  as  the 
difference  Is  not  sufficient  to  give  this  court 
Jurisdiction,  it  would.  If  there  were  no  other 
error,  be  reversed,  with  costs  to  the  ap- 
pellee, and  a  decree  entered  for  tbe  correct 
amount;  citing  Bee  v.  Burdett,  23  W.  Va. 
744,  which  was  a  suit  to  enforce  a  vendor's 
lien,  and  in  which  it  was  held  "that  In  a 
controversy  merely  pecuniary,  where  the  al- 
leged errors  against  the  appellant  exceed  one 
hundred  dollars,  but  this  court  finds  an 
error  of  less  than  one  hundred  dollars,  If 
such  error  be  merely  clerical  this  court  will 
correct  and  affirm  the  decree,  but,  If  It  be 
judicial,  the  decree  will  be  reversed,  with 
costs  to  the  appellee  in  either  event."  In 
the  case  we  are  considering,  however,  the 
decree  was  tor  Interest  on  the  sum  of  $4,- 
862.75  for  oiiw  montba  and  one  d«y  iireTious 


to  the  date  of  tbe  decree  which  would 
amount  to  a  little  more  than  $220;  and  tbts 
Is  not  a  mere  clerical  error,  bnt  Is  a  Judicial 
error.  The  nine  m(mthB  having  already 
elapsed  at  the  date  of  the  decree,  a  decree 
was  entered  for  something  over  $220  mora 
than  the  plaintiff  was  entitled  to,  if  tbe 
court  had  been  correct  in  finding  $4,882.75 
to  be  the  aggregate  amount  to  which  the 
plaintiff  was  entitled.  In  the  case  of  Pajae 
V.  Webb,  23  W.  Va.  S6S,  which  was  a  salt 
brought  to  enfprce  a  vendor's  hen,  this  court 
held:  "It  is  the  duty  of  the  court,  before 
It  decrees  a  sale  of  land,  to  fix  definitely 
both  the  amounts  and  priorities  of  the  lieoe 
on  It,  and  tbe  failure  to  do  either  wUl  be 
ground  tor  the  reversal  of  the  dacree." 
Now,  If  we  were  to  proceed  to  correct  this 
decree  as  to  the  amount  of  the  lien  tbe  plain- 
tiff was  entitled  to  enforce  against  tbe  land 
in  the  bin  mentioned,  we  would  look  first  at 
tbe  allegations  of  the  bill,  and  would  there 
find  among  tbe  otlier  notes  a  note  for  $804.- 
60  dated  December  10^  1877,  which,  with  in- 
terest added  to  tbe  date  of  the  decree,  would 
amount  to  a  little  over  $600,  which  la  al- 
leged to  be  for  part  of  tbe  pattshun  money 
and  a  lien  on  the  land,  which  allegatloo. 
however,  is  denied  by  the  answers;  and  tlte 
only  proof  of  the  notes  constltating  a  vea- 
dor'B  Hen  on  said  land  Is  tbe  deed  exhibited 
with  the  MU,  which  menttms  and  deeraibes 
no  such  note  as  the  $804.00,  bat  does  de- 
scribe a  note  for  $286  dated  December  10, 
1877,  and  payable  on  or  befwe  the  10th  of 
December.  1878,  which  note,  with  16  years 
and  1  month  Interest  added,  would  amomt 
to  neariy  $47tL  Tet  boUi  ct  these  notes  ap- 
pear to  have  been  omitted  In  malting  the 
calculation  and  ascertaining  the  aggr^te 
on  which  to  base  the  decree,  and  while  tbe 
dri^dante  cannot  cconplaln  that  these 
notes,  or  either  of  them,  have  been  Muftted 
from  the  calculation,  they  can  complain  that 
nine  months'  Illegal  interest  amonntlng  to 
$220.54,  has  been  added  to  an  a^cregate 
improperly  ascertained,  taiA  that  th^  land 
has  beed  decreed  to  be  strtd  for  the  a^^re- 
gato  so  Impnqieriy  aitcertalned,  with  nid 
illegal  interest  added.  This  was  not  a  cleric- 
al error  such  as  could  have  been  corrected 
under  the  statute  on  moUon,  but  was  a  Ju- 
dicial error,  for  which  tbe  cause  mnst  be 
reversed  and  remanded,  with  costs  to  the  ap- 
pellants. 

On  Bebfiaring. 
(Apm  21. 18B7.) 

nils  case  was  before  this  court  and  was 
submitted  on  tbe  Uth  of  September,  1805;  an 
opinion  therein  having  been  banded  down  oa 
the  24th  day  of  January,  ISOiQ.  A  rehearUig 
was  applied  for  and  allowed  on  the  1st  day  of 
February,  1896.  The  cause  was  reargued  and 
resubmitted  on  February  3,  1887.  The  sole 
ground  upon  which  tbe  opinion  waa  based,  re- 
versing the  decree  In  the  original  cause,  was 
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that  tiie  decree  complained  of,  after  aggregKb'' 
ing  the  prindpal  and  interest  dne  apon  the 
claim  assnted  tai'  the  bill,  gare  Intsrest  there- 
on for  a  period  nhie  montiis  and  one  day  ante- 
rior to  the  date  of  the  decree,  whldi  InteroBt 
amounted  to  a  Btde  more  tbas  isao.  Ibla 
was  held  to  be  a  judicial  error,  ahd  the  decree 
complained  of  was  on  this  account  reversed. 
Since  said  i^bdon  vas  handed  down,  to  wit, 
on  the  18th  of  July.  IBM,  the  plaintiff,  after 
giving  proper  notice,  moved  tiie  drcolt  court 
of  Tarlor  conntf  to  correct  said  decree  under 
the  proTlfldon  (tf  dupta  181  of  the  Oode, 
which  motion  was  sustained,  and  which  de- 
cree was  corrected  so  as  to  give  Interest  on 
the  aggr^te  amount  of  the  prindpal  and  In- 
terest due  on  the  claim  asserted  In  the  bin 
from  the  date  of  said  decree.  a%e  decree  hav- 
ing been  corrected  as  above  stated,  the  qnes- 
don  submitted  for  our  constderatlon  Is  wheth- 
er It  was  such  an  error  as  could  have  been 
corrected  on  motion  by  the  same  court,  and 
was  prop^ly  corrected  by  the  drcult  court 
At  the  tbne  tiie  oi^on  In  this  cause  was 
handed  down,  I  was  of  ophiton  Oiat  this  error 
WBM  a  Judicial  one,  and  not  a  clralcal  error 
which  could  have  been  corrected  under  any  of 
the  sections  of  tSajfter  184  of  tlie  Oode;  but, 
iqmn  a  doser  examination  of  the  i>rovlsicau  oi 
the  statute  and  tiw  authorities  relied  upon  In 
the  petition  filed  fw  the  rehearing  of  this 
eanaB,  my  oonclusloa  Is  that  I  was  mistaken 
in  holding  the  error  upon  which  tbe  opinion 
was  baaed  to  have  been  a  jodldal  one,  and 
not  a  clerical  errw  such  as  could  have  been 
corrected  on  motion,  under  ttie  statute^  Hav- 
ing arrived  at  thto  condurion,  tbe  question  Is 
what  efltect  the  correction  of  the  judgment  1^ 
the  circuit  court  after  the  rehearing  was  al- 
lowed tn  this  case  should  have  upon  the  de- 
cree now  to  be  entered  therein.  In  determin- 
ing thia  questlcm,  we  loc*  first  to  see  whether 
the  appdlants  at  tiie  thne  tbe  appeal  was  ap> 
piled  for  was  In  a  omditlon  to  ask  this  court 
Tor  a  reversal  of  the  decree  complained  of. 
If  the  (mly  error  appearing  on  the  face  of  the 
record  waa  such  as  could  have  been  corrected 
In  the  drcult  conr^  should  their  appeal  have 
lieen  entortalnedT  In  rep^  to  this  qnestlon, 
section  6,  c.  184,  of  the  Oode,  provides  fliat: 
*^o  appeal,  writ  of  error  or  supersedeas  shall 
be  allowed  or  entertained  by  an  appellate 
court  or  judge  for  any  matter  for  which  a 
Judgmoit  or  decree  is  liable  to  be  revwsed  or 
amended  on  motion  as  aforesaid  by  the  court 
which  rOidered  K  or  tbe  judge  thneof  until 
such  motion  be'  made  and  overruled  In  whole 
-or  tn  part  And  when  an  appellate  court  hears 
a  case  wliereln  an  appeal,  writ  of  error  or 
supersedeaa  has'  bera  allowed.  If  It  a^ear 
tha^  elthor  befwe  or  ataice  Uw  same  was  al- 
lowed tbe  judgment  or  decree  has  been  so 
amended,  the  appellate  court  shall  affirm  the 
Judgment  or  decree  onlsBs  there  be  other  er- 
ror.** Under  sectlou  6  irf  the  same  chapter. 


It  Is  provided  that:  'fThe  court  In  which  Is 
rendered  a  judgment  or  decree  in  a  cause 
wherein  there  Is  In  a  dedaratlon  i^eadlng 
or  In  the  record  of  thft  Judgment  or  decree 
any  mlst^e,  miscalculation,  or  miarecltal  of 
any  name^  sum,  quantity  or  Ume,  vrtien  the 
same  Is  right  In  any  part  of  tbe  record  or  pro- 
ceecUngs  •  •  •  wheret^  such  Judgment  or 
decree  maj'  be  safely  ^t""*^*^,  tbe  judge 
thereof  may  on  motion  of  any  party  amend 
such  Judgment  oc  decree  according  to  tiie 
truth  and  Justice  of  the  case  after  reasonable 
notice  to  the  opposite  party."  Having  conclud- 
ed that  the  error  complained  of-  upon  which 
the  opinion  In  this  case  was  baaed  waa  not  a 
Judicial  error,  but  a  clerical  error,  the  a^fiei.' 
lantB  should  have  apidled  to  the  drcult  oovt 
taxAee  chagiter  184  of  the  Oode,  to  correct  the 
same,  Instead  of  bringing  the  case  here  by 
appeal,  mus  was  a  controversy  merely  pe- 
cuniary, and,  upon  the  question  presen&d  bj 
tbe  record,  we  find  that  this  court  has  held 
tai  the  case  of  Conner  v.  Fleshman,  4  W.  Ta. 
698  (point  S  of  the  syDabu*),  that:  **A  Judg^ 
meat  rendered  In  June,  18T0,  whldi  provides 
for  the  recovery  of  Interest  from  1806i  which 
Is  held  to  be  wroneons  ludet  sections  T4  and 
16,  c.  131,  p.  627,  of  Qie  Oode;  but  such  error 
can  be  corrected  In  the  court  below,  by  sec- 
tion c.  184,  and  hi  this  court,  by  section  6 
of  tbe  sazne  chapter,  and  It  was  accordingly 
oorrected."  Also,  In  the  case  of  Bee  v.  Bur- 
dett,  23  W.  Va.  744  (seccoid  point  of  sylla- 
bus), it  was  hdd  that:  'In  a  omtroversy 
merely  pecuniary,  where  the  alleged  errors 
against  the  a4n>^nant  exceed  flOO,  but  this 
court  finds  an  errw  of  less  than  $100,  If  such 
error  be  moely  clerical  this  court  wiQ  cor- 
rect and  cmflrm  the  decree;  but.  If  it  be  Ju- 
dicial, the  decree  wIU  be  reversed,  with  costs 
to  the  appellee  In  dther  event"  Again,  In 
the  case  of  Lamb  v.  OecU,  25  W.  Ta.  288  (first 
point  of  syllabus),  It  was  held  that:  "While  It 
was  error  to  give  Interest  upon  13ie  aggregate 
of  principal  and  Intoeat  firom  a  time  ant«lor 
to  the  decree,  yet  If  the  dlBemce  In  amount 
la  less  than  $100,  and  that  Is  the  only  error 
appearing  1^  the  vooorA,  the  decree  win  be  re- 
versed, wlfb  costs  to  the  ivpellee,  and  a  de- 
cree will  be  entered  fiwr  the  jn^^er  amount" 
In  tbe  ease  we  are  now  considering  the  mis- 
take waa  one  whldi  might  have  been  easily 
corrected  Iqr  reCnenee  to  other  ptntlons  ct 
the  record,  as  has  been  shown  by  fttt  subse- 
quent action  of  the  drcult  oourt  In  correcting 
the  same.  This  correction  might  have  been 
made  on  motion  by  the  appellants  before 
bringing  the  case  here,  and  having  failed  to 
move  In  ttie  drcult  court  to  correct  s^d  der- 
ical  error,  and  Qie  aame  having  been  subse- 
quatly  corrected  on  motion  ot  tiie  ai^ellee, 
the  decree  as  corrected  is  aflbmed,  with  costs 
to  the  appdlee. 

DBOfT,  3^  absent 
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(41  W.  Ta.  689) 

CLAT  at  nz.  T.  GITT  OSF  ST.  AI/BANS. 
(8ii^«nia  OauU  of  Appeals  9t  Wcat  TlnM** 

April  80^  1887.) 
Flb41>in«— TiTiA— Hdbband  ahd  Wifb— AcRiom 

— MuKICIFAL  Ck>RP0BAT10NB— DRAIIta. 

1.  Pleadings  miut  show  title.  This  rate  Is 
met,  in  declarations  la  trespass  or  case  for  fa- 
jory  to  property,  real  or  personal,  bj  alleglns 
poBBcasion  aa  indicated  below,  witlioat  statinc 
the  plaiotiS's  estate. 

2.  The  word  "aeisin"  iaports  a  fKdMld  eatatBr 
eltfaer  for  life  or  in  fee. 

8.  Aetaal  poaseaaiMi  of  land  will  nurtaln  tres- 
pass w  case  acainst  any  but  the  true  owner  en- 
titled to  possession,  or  one  acting  under  him. 

4.  A  wife,  or  she  and  her  husband,  ma?  main- 
tain trespass  for  damages  to  both  posBession  and 
the  li^mtaBce,  where  then  is  a  cooTe^ance  of 
ths  land  to  a  tmstee  to  permit  her  to  tuve  pes- 
ses^n  and  use  of  land,  though  she  ia  rested 
with  only  equitable  title. 

0.  A  married  woman  may  sue  alone,  or  she 
and  her  husband  together,  at  law  or  in  equity, 
ia  any  action  or  suit  coocemlng  her  separate 
estate. 

6.  If  a  city  or  town,  I7  gutters,  drains,  or 
otherwise,  collect  surface  water  and  cast  it  in  a 
body  on  land,  it  is  liatde  in  damages. 

7.  If  a  city  or  town  negligently  fails  to  ke^ 
its  ezlstine  drains  and  gutters  open  and  clear 
of  obstmcuons,  and  in  condition  to  carry  off  the 
water  in  them,  and  by  reason  diereot  land  is  in- 
jured from  their  oTerflow,  the  dty  or  town  ia 
liable  in  damages,  provided  die  overflow  is  not 
due  to  an  unusual  or  eztraordinaxy  storm  or 
rainfall. 

(Syllabus  hy  the  Oourt) 

Error  to  drcult  court,  Kanawha  county. 

Action  by  M.  C.  Olay  and  wife  against  the 
city  of  8t  Albans.  From  a  Judgment  for 
plaintiffs,  defendant  brings  error.  Reversed. 

Warth  A  Brl^  and  Brown,  Jackam  ft 
Knl^t,  tta  plaintiff  In  error.  8.  0.  Burdett 
and  BLW.  Wllatm,  for  defendants  in  error. 

BItANNON,  7.  TUa  was  an  action  of  trea- 
paas  on  the  case  by  M.  O.  Clay  and  Amanda 
0187,  hla  wife,  against  the  city  of  St  Albans, 
to  recover  damages  for  Injury  caused  by  the 
flow  of  snrtece  water  upon  a  lot  occiqiied  by 
them,  resulting  In  Judgment  against  the  dty, 
which  sned  out  this  writ  of  error. 

Hie  declaration  Is  attacted  m  demurrer  be- 
cause It  fslls  to  plead  the  title  of  the  plaln- 
tiffa,-4iot  showing  whether  they  dalm  in  fee, 
ox  for  life  or  years,  in  pment  or  future  es- 
tate. It  is  plain  that  a  dedarotlMi  must  hare 
legal  certainty  in  all  material  elements.  It 
must  tell  wherein  and  how  the  plaintiff  hAs 
been  Injured.  It  tn  property,  it  must  tell 
what  property  right  has  been  Invaded.  Tbls 
Is  bnt  the  common,  basic  mle  of  the  law  of 
pleading  applicable  to  declaratiws  and  other 
pleadings,  that  "the  pleadings  must  show  ti- 
tle,"—not  title  In  the  eommon-speech  mean- 
ing (that  la,  deeds  or  other  munlnuoits  of 
tiflc),  but  their  results;  the  rU^t  flowing  from 
them;  the  right,  estate,  or  property  Interest 
wherehi  the  party  has  been  harmed.  "When, 
m  pleading,  any  right  or  authwlty  Is  set  up  In 
respect  of  property,  personal  or  real,  some 
title  to  that  property  must,  of  course,  be  al- 
leged In  the  party,  m  In  some  other  person 


from  whom  he  derives  his  authority.  So,  tf 
a  party  be  charged  with  any  liability  In  re 
spect  to  property,  his  title  to  that  propertf 
must  be  alleged."  Steph.  PL  286;  4  Minor. 
Inst  1182.  But  how  is  title  to  be  treaded? 
This  la  a  practical  question,  ottea  oC  perplex- 
ity. Oounsel  claim  that  this  declaration 
should  sa^  whether  the  estate  is  in  fee,  toe 
life,  for  years,  in  remainder  or  reveralcm,  aa 
the  case  may  be;  but  I  do  not  think  so^  for 
it  Is  well  settted  that,  where  there  is  an  In- 
Jury  to  a  present  estate  In  real  or  postnal 
property,  an  allegation  of  posBession  by  the 
idaintiff  is  a  sofficlott  pleading  of  title;  and 
it  will  do  to  allege  that  personal  pn^^erty 
was  "the  goods  and  diattels  of  the  irfaintlfl.'* 
or  that  be  was  "lawfully  possessed  of  cer 
tain  goods  and  chattels,  that  Is  to  say*'  (sped- 
fying  them);  and  In  case  (tf  realty  it  wQl  an- 
swer to  say  that  the  laud  was  "the  dose  ot 
the  plaintiff,"  or  that  "he  was  lawfully  pos- 
sessed of  a  certain  tioaef'  or  "a  certain  tract 
of  land'*  (q^edfyhig  It).  Bteph,  PL  28Q;  He- 
DodrlU  T.  Lumber  40  W.  Ta.  561,  21  S. . 
B.  878.  Standard  forms  show  this.  Undtt 
such  statNurat  ot  title  any  Und  of  right  <» 
estate  in  possesalim,  fee  simple,  tot  life,  or 
tor  years,  may  be  shown,  bnt  not  a  future  es- 
tate; in  other  wwds,  that  mode  of  state- 
ment  Imports  an  Immediate  estate  or  prop- 
erty. This  must  be  so,  because  one  In  jx»- 
sesslon  hss  some  kind  of  Immediate  estate  In 
present  enjoyment,  and  possession  Is  an  ^ 
ment  ot  title,  and  prima  fade  evidence  oi 
eooi  title  to  some  kind  of  estate,  and  pos- 
session alone  wQl  support  trapass.  If  the 
estate  Injured  la  a  remalndw  or  reversion, 
though  vested,  yet  not  vested  In  aetnal  pos- 
session, you  must  allege  such  estate  In  prop- 
er mannw.  In  some  cases  It  Is  necessarr  to 
set  out  the  derivation  of  title  and  the  estats^ 
aa  in  certain  pleas;  but  generally  not  In  dec- 
larations, and  not  in  those  for  injury  to  prop- 
txty.  Now,  test  this  dedaratloa  by  these 
principles.  It  avers  that  Amanda  Clay  was 
"sdsed,  and,  togethw  with  the  plalntUf  M. 
Ol  Olay,  her  husband,  has  be»  daring  sll 
that  time,  and  stUl  Is,  possessed,  of  a  lot  of 
land."  Here  la  an  averment  of  poeoenolon, 
and,  though  It  does  not  si^  of  what  estate 
they  were  seised  and  possessed,  yet  It  Im- 
ports some  Immediate,  present  estate,  not  a 
future  one,  and  Is  good,  under  the  doctrine 
above  given.  Posseaslon  alone  Is  snffldent 
to  maintain  trespass  or  rase  against  a  wnmg- 
door.  Staph.  PL  287;  Wilson  v.  Manuftlctu^ 
Ing  Go.,  40  W.  Ya.  418,  21  &  XL  1036. 

Aa  to  the  point  that  the  declaration  does 
not  aver  that  the  town  collected  surface  wa- 
tee  and  cast  it  on  the  lot:  It  does  snfflcteitly 
do  so.  It  Is  dear  that  Uis  town  has  a  right 
to  get  rid  of  surface  water,  bnt  It  most  not 
collect  It  in  bodies,  and  cast  it  on  pnqwr^. 
changing  Its  tortafr  flow.  This  declaratlMi 
aa^  that  means  of  negligence  and  Im- 
proper constructiMi  of  ditches,"  etc.,  great 
bodies  of  surface  water,  dianged  In  eoorse, 
were  turned  and  cast  upon"  the  lot. 
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Co  on  Bel  next  say  that  there  Is  a  variance 
between  declaration  and  proof.  The  decla- 
ration goes  for  permanent  damages  to  the 
freehold,  and  alleges  a  freehold  estate  In 
the  wife,  whereas  the  erldence  shows  a  deed 
to  a  trustee  to  hold  upon  tnut  to  permit 
Mrs.  Olay  to  hold,  use,  and  occupy  the  lot  fw 
her  own  separate  use,  free  from  claims  or 
debts  of  her  husband,  and  to  convey  It  as 
she  might  by  will  or  writing  direct,  and,  on 
failure  to  so  direct,  then  to  convey  to  ha 
heirs.  The  trustee  holds  the  legal  title;  the 
wife,  the  full  use  and  benefit  The  deed  an- 
tedates the  Code  of  1868,  which  contained 
our  first  separate  estate  act;  but  under  prin- 
ciples of  courts  of  eqni^,  without  tlie  help 
of  that  statute,  it  Is  her  separate  estate  un- 
der such  a  deed.  West  v.  West,  8  Rand. 
S73;  Lewis  t.  Adams,  6  Leigh,  320;  Code 
18G8,  c.  66,  8  1.  At  first  blush  it  would  seem 
to  be  a  variance,  but  Is  it  so  for  the  pur- 
poses of  this  suit?  This  dep^ds  on  the 
question  whether  the  plaintiffs  can  main- 
tain this  action;  for.  If  so,  there  is  no  avail- 
able variance.  They  could  surely  recover  fen- 
disturbance  of  possession,  mere  possession 
being  sufficient  to  suppwt  trespass.  And, 
even  In  states  where  the  husband  and  wife 
cannot  join  In  an  action  tot  Injury  to  her 
separate  estate,  they  may,  on  their  cwn- 
moQ  possession,  recover  for  Injury  to  that 
pcwsesslon,  though  not  for  Injury  to  the  vwy 
jnvperty  Itself,— the  corpus  or  inheritance. 
Railway  Co.  v.  McLaughlin,  77  IB.  275; 
Railroad  Co.  v.  Grablll,  46  m.  445;  Noyea 
T.  Hemphill,  68  N.  H.  537;  Lyon  v.  Railway 
Go.,  42  Wis.  548.  But  can  they  recover  dam- 
ages to  the  body  of  the  estate?  It  is  contend- 
ed they  cannot  join  in  an  action  for  Injury 
to  her  s^arate  estate.  As  he  has  no  in- 
terest In  her  separate  proper^,  and  the  ac- 
tion must  generally  be  In  the  name  of  the 
perstm  holding  title,  one  would  think  It 
would  be  misjoindtf  for  both  to  sue.  Many 
eminent  authorities  so  hold,  but  many  hold 
fbaX  they  can  unite  In  snita  on  contracts 
with  her,  or  concerning  In  any  wise  her  sep- 
arate estate.  In  this  state  they  may  sue 
together,  or  she  may  sue  al<me.  McKenzie 
T.  Railroad  Co.,  27  W.  Va.  306;  Fox  v.  In- 
snrance  Go.,  31  W.  Ya.  374,  6  8.  B.  929.  But 
tbwe  Is  the  legal  title  In  the  trustee,  not  in 
her.  She  has  only  an  equitable  title,  and, 
under  general  principles.  It  is  a  stranger  to 
a  court  of  law,  that  court  knowing  only  the 
legal  title.  Realty  conveyed  to  a  wife  under 
our  statute  gives  her  legal  title,  but  this 
case  Is  a  deed  of  trust  prior  to  that  act,  and 
the  wife  has  an  estate  only  in  equity.  Chap- 
ter 66  of  the  Code  provides  that  a  trustee 
holding  land  In  trust  for  a  married  woman 
may  convey  It  to  her  on  order  of  a  court; 
showing  that  that  legislation,  in  such  a  case 
MM  this,  looks  upon  the  trustee  as  hold- 
ing le^  title  notwithstanding  that  chap- 
ter. 1  Perry,  lYusts,  f  828,  says:  "As  the 
legal  title  la  In  him  [the  trostee],  he  bIodb 
can  sue  and  be  sued  In  a  court  of  law,  and 


the  cestui  que  trust,  the  absolute  owner  of 
the  estate  in  equity,  Is  regarded  In  law  as  a 
stranger.  •  •  ♦  A  trustee  may  also  main- 
tain an  action  for  any  trespass  upon  the 
land;  but,  If  the  cestui  que  trust  Is  in  the 
actual  possession,  he  may  maintain  an  ac- 
tion for  an  Injury  to  the  possession."  "Suit 
must  be  In  the  name  of  the  party  vested  with 
legal  title,  though  the  equitable  interest  be 
in  another."  Suth.  Dam.  g  130.  Many  au- 
thorities to  same  effect:  Hill,  Trustees,  274, 
816;  Bakersfield  v.  Baker,  40  Am.  Dec.  668; 
McRaeny  v.  Johnson,  2  Fla.  620;  note  to 
Doggett  V.  Hart,  68  Am.  Dec,  472;  Poage  v. 
BeU,  8  Leigh,  604;  Taylor  v.  King,  6  Monf. 
358;  Dicey.  Parties,  333,  340.  But  in  Mc- 
Kenzie V.  Railroad  Co.,  27  W.  Ya.  306,  tres- 
pass by  a  married  woman  was  sustained  up> 
on  an  equitable  tltl^— a  deed  to  her  from 
her  husband,  void  at  law,  vesting  her  with 
an  estate  In  equity  only.  Judge  Snyder  said 
—what  Is  exactly  true  in  this  case,  upon  the 
deed  Involved— that  the  wife  was  the  abso- 
late  owner  in  fee  of  the  mtlre  ben^dal  es- 
tate; the  husband,  a  mere  trustee  holding 
legal  title  without  beneficial  Intwest;  that, 
if  she  had  the  1^1  estate,  she  would  be  en- 
titled to  recover;  that  she  would  be  entitled 
to  the  damages  recovered;  that  the  wife  be- 
ing, 1^  reason  of  possessloi,  raitltled  to  main- 
tain the  actliHi,  and,  reasMi  of  hw  equi- 
table ownership,  entiUed  to  the  damages, 
and  as  no  other  action  could  be  brought  by 
the  husband,  but  he  would  be  barred  by 
this,  she  could  recover.  This  would  make 
the  judgment  in  favor  of  the  wife  beneficiary 
res  judicata  against  the  trustee  In  a  coort  of 
law.  Certainly  It  would  In  equity,  as  It 
would  not  allow  a  seccmd  action.  Hence  we 
hold  that  these  plaintiffs  may  maintain  this 
action,  and  there  is  no  variance,  upon  the 
face  of  said  former  dedsion.  If  this  be  open 
to  technical  objection,  it  attains  Justice  on 
this  pohit,  though  It  seems  to  go  further 
than  the  general  rule. 

I  think  there  is  no  tenable  objection  to  the 
evidence  of  McComas  giving  bis  <q;>inlon  as  to 
damage.    Jordan  v.  City  of  Ben  wood,  42  W. ' 
Ta.  812,  26  a.  B.  266. 

Plaintiffs'  Instructions:  The  tmiission  of 
the  words  "for  public  use"  In  No.  1,  Instruct- 
ing that  property  can  neither  be  taken  nor 
damaged  without  just  compensation,  Is  very 
plainly  ImmaterlaL  There  was  no  hint  or 
shadow  of  a  taking,  or  damaging  for  private 
use  before  the  jury.  How  could  a  sensible 
jury  possibly  be  misled  by  it?  It  would  ap- 
ply to  the  case  before  the  court  Besides, 
property  cannot  be  taken  either  for  private  or 
public  use  without  compensation.  Instruc- 
tion 2  tells  the  jury  that  *1f  the  Injury  was 
caused  by  the  natural  flow  of  the  water  being 
changed  and  cast  upon  plalntUTs  proper^  by 
the  cuttings,  or  extoidtog  drains  or  ditches,  or 
by  filling  in  the  street,  or  by  ai^  or  all  such 
causes  combined,  the  defendant  Is  liable.** 
nils  Instruction  Is  ambiguous.  For  what  Is 
a  mere  CLbange  ot  the  flow  of  siuface  watn 
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Incident  to  the  proper  work  of  Improvement, 
even  though  It  do  Injury  to  a  landowner,  U 
[t  still  spreads  out  as  snrf  ace  water  naturally 
does,  a  municipal  corporation  Is  not  liable  In 
damages;  but  It  cannot  collect  it  In  a  body, 
and  as  such  cast  It  upon  land,  bo  as  to  furrow 
it  out  and  create  or  enlarge  drain  courses 
thzougb  it.  Yon  cannot  make  such  corporation 
Uable  unless  your  case  comes  up  to  that  test  or 
standard  as  shown  hi  Jordan  v.  City  of  Ben- 
wood,  42  W.  Va.  312,  28  S.  B.  266;  Teager  v. 
Town  of  Fairmont,  43  W.  Va.  — ,  27  S.  E.  294. 
Any  other  principle  would  tie  the  hands  of  a 
city.  Now,  this  Instruction  says  that  "If  the  In- 
jury be  caused  by  the  natural  flow  being  chan- 
ged and  cast  upon  the  property."  How  cast,— 
in  a  body,  ot  spreadlngly?  It  does  not  say.  In 
the  one  case  the  city  would  be  liable;  In  tbe 
other,  not  liable.  Does  it  mean  that  the  flow 
of  water  In  drains  or  ditches,  and  therefore 
already  In  a  body,  was  diverted,  and  thus 
thrown  on  the  land?  The  city  had  a  right  to 
fill  a  street,  and,  If  that  fill  had  any  effect  to 
divert  surface  water  so  it  was  still  scattered, 
no  lladsility  therefrom  arose.  Just  what  the- 
ory this  Instruction  presents  Is  uncertain. 
Does  It  present  a  dlffer^t  one  from  that  of 
No.  3  below?  Does  It  set  up  a  less  standard 
of  liability?  If  so,  ft  Is  wrong.  Does  It  pre- 
sent the  same?  Not  likely,  because  it  Is  in 
different  language.  And,  If  the  same,  then 
It  la  unnecessary.  It  must  have  been  Intend- 
ed to  present  a  different  theory.  Just  what, 
is  Ind^nite.  An  Indefinite  Instruction  must 
not  be  given.  How  was  the  jury  to  reconcile 
it  with  No.  3?  No.  3:  "When  a  city,  In  grad- 
ing Its  streets,  by  cutting  ditches  and  drains 
collects  surface  water,  and  casts  It  in  a  body 
upon  the  lot  or  ground  of  the  proprietor  be- 
low, nnleas  tt  so  casta  It  Into  a  natural  water 
course,  the  proprietor  sustains  a  legal  injury, 
and  may  recover  ther^tn-."  This  Is,  on  Its 
face,  proper.  But  No.  2  ignores  the  reqnlre- 
m&xt  that  the  water  be  oast  In  a  body,  and 
states  a  leu  exacting  standard  ot  UablUty, 
Indicating  that  mere  surface  water,  m  a 
spreading,  scattered  condition,  wni  make  the 
town  Uable.  No.  4:  "The  court  bistmcts  the 
jury  that  It  la  the  dnty  of  a  dty,  In  making 
improvemmts  upon  Its  streets,  to  use  such 
skill  that  Improvements  so  made  shall  not 
change  the  conrse  of  the  snrface  water  In 
snch  manner  as  to  materially  Injure  the  prop- 
erty adjoining."  This  may  be  good  as  to 
ne^lgent  doli^  <tf  work,  tiiougb  the  work.  If 
not  negligmt,  do  Inddeitally  injure  a  lot  by 
change  of  the  conrse  of  what  1b  snrfftoe  wa- 
ter, yet  tf  It  still  spread  over  the  Burface,  or 
percolate  through  the  Boil,  and  It  Is  not  by 
the  change  made  to  run  In  deBtmctlve  cur^ 
rents,  plowing  drains  or  courses  through  the 
soil  and  washing  It  away,  the  city  or  private 
landowner  Is  not  liable.  This  Instmctlon  dis- 
regards Iliat  distinction,  and  asserts  that  If 
there  be  a  change,  and  It  do  Injnry,  that  1b 
oion^  to  fix  llabiU^.  That  Is  not  enon^ 
to  flx  liability.  If  the  work  of  the  corporar 
don  does  change  the  fanner  state  of  things 


as  to  surface  water  so  that  thereafter  It  flows 
In  a  body  or  destructive  current  over  the  land, 
the  dty  is  liable;  otherwise  not.  No.  5  Is 
good:  "The  court  Instructs  the  Jury  that.  In 
disposing  of  surface  water,  a  municipal  cor- 
poration has  no  right,  by  any  means  what- 
ever, to  collect  and  cast  the  same  upon  the 
property  of  an  Individual.** 

As  to  the  evidence,  as  the  case  may  be  re- 
tried It  Is  Improp^  for  us  to  pass  on  Its  ef- 
fect; but,  in  view  of  certain  evidence  bearing 
on  the  ccmditlon  of  the  drains,  I  will  advert 
to  the  law  seeming  to  be  iKrtlnent.  Our 
Code  gives  municipal  corporations  power  to 
construct  drains  and  gutters.  They  may  or 
may  not,  as  they  choose,  exercise  this  power 
In  any  street,  as  the  right  to  elect  to  do  so  or 
not  to  do  so  is  a  matter  of  discretion,  qnasl 
Judicial;  but  when  once  the  corporation  de- 
cides to  do  so,  and  constructs  sewers  or 
drains  and  gutters,  the  duty  has  become 
merely  ministerial,  and  the  town  bound  to 
keep  them  In  fairly  good  condition  to  carry 
off  the  water  ordinarily  and  naturally  com- 
ing into  the  gutter  or  sewer  in  the  sectttm 
where  the  town  is,  so  as  not  to  overflow  lot 
owners.  The  town  Is  not  bound  for  great 
and  nnnsnal  floods.  If  there  comes  a  cloud- 
burst or  great  ralnfaB,  out  of  the  ordinary 
experience,  and  It  Is  too  great  tor  the  c^ad- 
ty  of  the  drain  or  gutter,  If  It  bring  down 
rock,  drift,  sand,  or  other  dfitnla,  choking  up 
the  drain,  and  overflowing,'  the  town  Is  not 
liable.  It  Is  the  unexpected,— out  of  the  or- 
dinary course  of  nature.  But  If  the  dty  al- 
lows those  obstructions  to  remain,— tf  tt  al- 
lows its  drains  or  gntters  to  dog  ap,— and 
damage  ensue,  it  is  Uabl&  niat  is  no  mcxe 
than  the  appllcatltm  of  the  mle  above  stated, 
thai  the  corporation  must  not  In  any  manner 
collect  or  gather  snrtece  water  In  a  body,  by 
ditches  or  drains  or  gntters,  and  cast  It  on 
a  lot  owner.  If  It  makes  a  drain  or  gutter, 
it  necessarily  collects  water  before  then 
spreading,  and  it  must  carry  it  oBF.  ^niat  Is 
only  negligence.  Billot^  Boads  A  S.  383; 
Jones,  N^.  Mun.  Corp.  1 144;  1  Beach,  Fob. 
Corp.  II  7^  767;  HItdilns  t.  Mayor,  etc.,  68 
Md.  100;  GUlnly  v.  Oltr  of  Madison,  68  Wis. 
618,  24  N.  W.  1S7;  Wels  v.  at?,  75  Ind.  »i: 
■2  DHL  Mun.  Corp.  1 1051,  cL  4;  NIms  v.  May- 
or, etc..  69  N.  Y.  600;  Richmond  t.  Long,  IT 
Grat  375,  point  S.  Our  condOBloD  Is  to  re- 
verse the  Judgment  and  grant  a  new  trlaL 


(tt  W.  Va.  BO) 
NBALE  et  al.  v.  OO0NTT  COURT  OF 
WOOD  OOONTY  et  al. 
(Snpreme  Oonrt  of  Appeals  ot  West  Yl^iaiB. 

March  16,  1897.) 

Bailroad  Aid  —  CoiranTUTioNAi.  Lav — Ootnm 
IhdbbtbdnSbs— District  Sdbsoeiftiobs— 
Bonds— IsBUAMOB— In/dhctiom. 
1.  Section  24  of  chapter  S9  and  section  67 
of  chapter  64  of  the  Code  of  1891,  In  allowing 
subscriDtions  by  magisterial  dbtricts  ia  aid  of 
railroBOB  and  other  works  of  internal  improve- 
ment, an  not  unconstitatlonal,  and  sodi  sub* 
BCrlptions' ara  valid.  ^  '  i 
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2.  A  magiaterial  dbtriet  cannot^  bj  snbicriih 
don  to  works  of  jnternaj  Improvemrat,  become 
Indebted  np  to  6  per  cent,  of  It*  taxable  propertTt 
and,  in  addition,  the  county,  np  to  6  per  cent,  of 
its  -whole  taxable  property;  hot  aacb  diftcict 
aabscription,  for  the  parposes  of  the  limitation 
npon  county  Indebtednese  fixed  by  KCtion  8,  art 
10,  of  the  eonatittition,  ii  to  be  i!efl^u>ded  as 
county  indebtedness,  and  included  vith  othtf 
coun^  indebtedness  in  determinins  whether  the 
total  coonty  Indebtedness  win  exceed  that  limita- 
tion. 

3.  Levies  made  by  tbe  oonnty  court  to  pay 
sQch  district  sabecnptioD  most  be  limited  to 
property  within  such  district 

4.  l%e  proTisIon  In  section  BT,  c.  54,  Code 
1S91,  tliat  if  a  railroad  corporation  fail  to  con- 
struct hs  road  accordinc^  to  it8  charter  public 
subscriptions  shall  oe  Toid,  does  not  make  the 
compledon  of  sndi  road  a  condition  precedent  to 
the  delimy  of  bonds  niider  sndi  suhseriptiont. 
That  may.  howcrer,  be  made  a  condition  preced- 
ent by  the  terms  of  the  subscriptioQ. 

5.  The  terms  and  conditions  as  to  the  issuance 
of  bonds  under  a  pnbUe  aabscription  to  works  of 
internal  improvement  omitained  in  the  propi»i- 
tion  of  sabecription  approved  by  the  popubr  vote 
cannot  be  changed  or  departed  fnun,  and  the 
issuance  of  bonds  contraiy  to  such  terms  and 
conditions  may  be  enjoined  by  taxpayers. 

9.  It  ia  not  IndtepMiflKble  tbat  the  elements  or 
outlines  of  a  sinking  fund  for  the  disdiaxge  of 
bonds  to  be  Issued  under  a  putnic  subscription  to 
works' of  internal  improvement  shall  be  incor- 
Iiorated  in  the  order  or  prt^josition  submitting 
the  qoestion  of  sabscri^on  to  popular  vote. 
Snch  sinking  fund  shonla  be  provided  after  the 
actual  incurrence  of  the  snbscnptlon  debt 

T.Pablie  snbacriptlcms  to  works  of  biternal 
Improvement  most  be  paid  In  bonds,  and  snch 
bonds  cannot  ]be  issued  and  sold  In  advance  of 
the  proper  time  for  delivery,  under  such  sub- 
scription, and  the  money  paid  into  the  public 
treunry,  to  be  held  and  afterwards  paid  under 
such  subscriptions.  Such  issuance  and  sale  of 
bonds  may  be  enjoined. 

8.  Where  an  Injunctfou,  as  awarded,  Is  too 
broad,  but  the  Acts  call  tor  a  more  limited  one, 
on  a  motion  to  diasolve,  the-  injunction  sbonld  be 
modified,  and  made  one  warranted  by  the  bill; 
and  tt  is  error  to  wholly  overrule  the  motion  to 
dissolve,  and  allow  ibe  excessive  injunction  to 
continue. 

(^nabw  hr  flie  Oourt) 

Appeal  from  drcnlt  court,  Wood  county. 
Bill  by  JosepR  B.  Neale  and  others  against 
the  cotmty  court  of  Wood  county,  the  Llt- 
tle  Kanawha  Railroad  Company,  and  others. 
Decree  for  plaintiffs,  and  the  defendant  rail- 
road company  appeals.  Modified. 

V.  B.  Archer,  for  appellant  Van  Winkle 
A  Ambler^  W.  P.  Hubbard,  and  H.  H.  Moaa^  Jr^ 
for  appdtees. 

BBANNON,  J.  Under  an  order  of  the  coun- 
ty court  of  Wood  county  submitting  to  the 
voters  of  Parkeraburg  district  the  question  of 
a  aabscription  of  $176,000  to  the  stock  of  the 
lilttle  Kanawha  Balltoad  Company,  the  vot- 
ers  of  that  district  approved  the  proposition; 
and  the  county  court  appointed  J.  M.  Jack- 
son agent  to  make  the  subscription,  and  he 
did  make  it,  upon  conditions  prescribed  by 
the  oourt  orders;  and  then  Joseph  B.  Neale 
and  other  taxpayers  sued  out  an  injunctlmi 
against  the  Issue  of  bonds  and  further  pro- 
ceedings In  constunmatlon  of  the  subscrip- 
tion; and,  a  motion  to  dlssotre  the  Injuno- 
tion  having  bem  overruled,  the  Little  Kana- 


wha Railroad  Company  has  appealed  to  this 
court. 

The  first  point  made  against  thia  subscrip- 
tion la  that  a  mere  magisterial  district  has  no 
capacity  to  make  such  subscription,  and  that 
the  clauses  of  section  21,  c  89,  and  section 
57,  c.  54,  of  the  Code  of  1801.  allowing  such 
snbscrlption,  are  onconstltutlonaL  Virginia'^ 
history  and  laws  tell  us  of  that  colossal  debt 
wiiich  for  so  many  years  has  rested  upon  her 
like  an  Incubus,  exhausting  h^  tax  resour- 
ces, retarding  her  progress,  deterring  immi- 
gration, and  constituting  a  stigma  npon  her 
great  name  and  honor.  Her  lam^tabte  ex- 
ample In  this  respect  was  before  the  authors 
of  the  state  of  West  Virginia;  and  they  took 
pains  to  forbid  such  calamity  to  the  new 
state,  by  tying  the  hands  of  the  legislature 
or  any  authority,  by  the  provision  in  her  first 
constitution  that  no  debt  "shall  be  contracted 
by  this  state"  except  in  a  few  specified  cases, 
and  the  provision  that  the  state  should  not 
lend  ite  credit  to,  or  assume  the  debte  of,  any 
county,  city,  town,  township,  corporation,  at 
person,  lliat  protected  the  people  against 
tbe  Incurrence  of  debt  by  the  state,  but  there 
was  no  barrier  against  counties  and  cities 
and  townships;  and  as  In  this  state  multiply- 
ing instances  of  acte  authorizing  dties,  coun- 
ties, and  townships  to  subscribe  large  sums 
in  aid  of  railroads  warned  our  people  of  the 
danger  of  burdensome  indebtedness  in  that 
quarter,  the  framers  of  the  constitution  of 
3,S72  not  only  repeated  the  bar  against  state 
debt  found  In  the  constitution  of  1803,  but 
provided  in  section  8,  art  10,  that  "no  coun- 
ty, dty,  school  district  or  municipal  corpora- 
tion *  *  «  shall  hereafter  be  allowed  to 
become  Indebted,  In  any  manner  or  for  any 
purpose,  to  an  amount  *  *  *  exceeding 
five  per  cent,  on  tbe  value  of  taxable  prop- 
erty tliereln."  Plainly,  this  spesjcs  a  denial 
of  the  capacity  of  counties,  school  districts, 
and  municipal  corporations,  to  incur  debt  be- 
yond a  certain  limit;  but  does  it  deny  tbe 
power  of  a  magisterial  district,  as  a  sepa- 
rate, distinct  entity  or  body,  to  become  in- 
debted at  all?  It  does  not  do  so  in  terms, 
but  does  it  do  so  by  implication?  Things  are 
sometimes  Included  in,  scnnetlmes  excluded 
from,  Btetutes  and  constltutionB,  though  not 
mentioned.  Brown  t.  Gates,  15  W.  Va.  131; 
Page  V.  Allen,  58  Pa.  St.  ass.  Remember  that 
this  section  was  Intended  as  a  barrier  against 
onerous  local  indebtedness,  aad  can  we  think 
that  while  erecting  such  a  barrier  against 
counties,  school  districts,  and  monidpal  cor- 
porations, none  at  all  was  intended  as  to 
magisterial  dlatrlcte?  The  danger  of  indebt- 
edness there  was  just  as  great  as  in  the  in- 
stances named.  Magisterial  dlstricte  were 
not  unknown  to  the  authors  of  the  constitu- 
tion, as  it  provides  for  their  formation  as  well 
as  It  provides  for  school  districts;  and.  If  it 
was  des^ned  to  tfve  magistarlal  districts 
power  to  nm  la  debt  at  all,  why  w«re  they 
not  named  along  with  school  districts?  It  Is 
AO.o^fiVlituB  Instance  f«r  the  mle^  espres- 
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8loD  of  one  tblDg  Is  the  exclaslon  of  the  oth- 
er." The  framers  of  the  constitution  having 
selected  certain  ones  of  the  territorial  subdi- 
visions, and  specified  them  in  this  provlsl(»i, 
intended  to  exclude  others.  It  may  be  said, 
however,  that  this  provision  only  prohibits 
counties,  scdiool  districts,  and  municipal  cor- 
porations from  incurring  debt  beyond  a  limit, 
and  prohibits  only  th^,  and  does  not  touch 
magisterial  districts;  In  other  words,  that  its 
function  Is  not  to  enable  countlee,  school 
districts,  and  municipal  corporations  to  in- 
cur debt,  but  only  to  restrict  them  In  Its 
amount,— that  its  only  mission  is  to  disable 
them,  not  to  enable  them.  I  construe  this 
clause  as  one  ot  both  enablement  and  dis- 
ablement; that  is.  Its  purpose  is  to  enable 
counties,  school  districts,  and  municipal  cor- 
porations to  incur  debt,  and  to  disable  all 
other  BobdlTlslons  from  doing  so.  Is  It  rea- 
aonable  to  say  that  it  was  the  design  to  limit 
counties,  school  districts,  and  municipal  cor- 
porations In  their  capacity  to  Incur  debts,  and 
leave  magisterial  and  senatorial  districts  un- 
limited? I  think  not,  because  that  would  de- 
feat the  manifest  purpose  of  protecting  the 
people  against  debt  beyond  that  limit;  for  If 
we  say  that  this  clause  performs  the  single 
function  t3t  merely  11ml ting  counties,  school 
districts,  and  municipal  corporations  in  pow- 
er to  Incur  debt,  and  they  only  are  named, 
the  magisterial  and  senatorial  districts,  not 
being  named,  may,  under  legislative  sanc- 
tion, become  Indebted  without  limit.  We 
most  then  say  that  the  constitution  closes 
certain  doors  against  danger,  yet  leaves  oth- 
ers open  to  the  same  danger.  It  Is  true  that 
attw  empowering  counties,  school  districts, 
and  municipal  corporations  to  incur  debt,  the 
section  does  not,  In  words,  declare  an  afflrma- 
tire  prcdiibltlon  against  magisterial  districts 
so  doing;  bat  that  is  plainly  meant.  Would 
you  say  that  a  senatorial  district  could  be- 
come Indebted?  Surely  not  It  Is  merely  a 
territorial  area  made  for  the  Section  of  soia- 
tors,  Just  as  a  magisterial  district  Is  a  terri- 
torial area  for  the  election  of  Justices  and 
constables.  They  are  of  the  same  nature,  in 
being  merely  territorial  or  political  divisions 
for  the  election  of  officers,  and  in  the  fact 
tliat  neither  has  any  other  entity  or  exis- 
tence, ccwporate  or  otherwise.  Our  most  8ol<- 
axm  acts,  onr  ccmstltatfODS,  statutes,  and 
deeds,  do  not  always,  ta  express  words,  cover 
every  case  or  ptAnt  arising  in  the  shifting 
current  at  human  affairs;  but  we  must  talce 
thdr  language,  place  ourselves  In  the  posi- 
tion of  those  who  made  them,  consider  what 
matters  tbey  were  dealing  with,  the  circum- 
stances surrounding  them,  the  ends  to  be  ac- 
complished, the  things  evidently  meant,  and, 
doing  this,— se^ng  from  this  constitution  how 
eareful  and  anxious  were  Its  framers  to  set 
up  bars  against  destructive  Indebtedness  and 
exhaustive  tazadon,— 4t  is  out  at  the  ques- 
tion to  suppose  that  tbey  ever  dreamed  that 
these  magisterial  districts,  or  any  other  dls- 
tricti  than  tboee  th^  named,  could  be  au- 


thorized to  Incur  debt  They  Intended  to 
protect  the  people  against  themselves  and 
the  legislature,— to  tie  the  bands  of  i>oth 
from  suicidal  acts,— and  now  to  allow  these 
magisterial  districts  this  large  liberty  would 
open  the  way  wide  to  the  very  evil  sought  to 
be  warded  ott.  Hie  state  Is  absiHutely  tor- 
bidden  to  aid  corptffatitms  or  persona  In  In- 
ternal tmprovemmts.  Counties  and  manld- 
IMl  cOTporations  can  do  so  (mly  to  a  c^'taln 
extent  But  let  this  court  say  that  magis- 
terial districts  may  do  so,  and  almost  eyerj 
district  in  the  state  would  be  tempted.  In  the 
spirit  of  Improvement,  to  lend  its  credit  to 
railroads  and  other  works,  entailing  a  moun- 
tain of  debt  on  the  public.  PerttuMit,  if  not 
pointedly  supporting  the  construction  of  the 
clause  of  the  constitution  involved,— that  It, 
by  plain  Implication,  denies  the  power  to 
create  a  debt  in  any  other  than  the  instances 
named,- is  the  case  in  the  United  States  su- 
preme court  affirming  the  dedslom.  of  the 
Illinois  supreme  court  in  Welghtman  v. 
Clark,  103  U.  S.  WS.  There  was  Involved  a 
clause  In  the  Illinois  constitution  that  **the 
corporate  authorities  of  counties,  townships, 
school  districts,  cities  and  towns  mmj  be 
vested  with  power  to  assess  taxes  for  cor- 
porate purposes";  and  it  was  held  that  pow- 
er to  tax  could  not  be  granted  othw  aoth(nl- 
ties  than  the  ooea  named.  Another  consld- 
eration  bearing  oh  tbe  construction  of  this 
clause,  tending  to  show  that  no  other  subdi- 
visions than  tbOM  named  were  intended  to 
have  debt-makln«  pow«r.  Is  that  It  is  Im- 
probable that  any  subdivision  or  district  of 
territory  would  be  glrm  power  to  make  a 
debt  without  power  taxation  to  paj  It,  as 
It  would  have  no  other  means  of  payment 
Where  Is  there  authority  In  magisterial  dis- 
tricts to  tax?  The  constitution  gives  the 
power  of  taxation  to  state,  coontieB,  8cho(ri 
districts,  and  municipal  cnpocattoiB,  bat  not 
to  magisterial  districts.  Those  three  are 
c<M-poratIons,  under  the  oonstltution  and 
statutes  executing  It,  having  officws,  courts, 
and  boards  to  govern  them,  possessing  tax- 
ing power,  while  a  magisterial  district  has 
no  rulers.  Is  without  that  artificial  personal- 
ity possessed  by  a  corporation,— a  \ogaX  ooa- 
entity,  a  merely  physical  and  political  subdi- 
vision of  the  county's  territory,  made  for 
the  purpose  of  electing  certain  officers,  Just 
as  a  judicial  circuit  or  s»iat(Mrlal  district  is 
made  merely  for  the  election  of  certain  offi- 
cers. 

In  Ollkeson  v.  I>Vederick  Justices.  13  Qrat 
STT,  58S,  recognizing  the  right  of  the  legisla- 
ture to  delegate  the  power  of  taxation,  it  Is 
cmtemplatcd  that  it  can  cmly  be  granted  to 
county  courts  "and  other  organized  bodiea." 
In  Webb  v.  lAfayette  Co.,  67  Mo.  ^S,  under 
a  provision  In  the  constitution  that  the  legis- 
lature should  not  authorize  "any  county,  dty 
or  town  to  become  stockholder"  In  a  corpo- 
ration, unless  upon  a  certain  vote,  one  reason 
given  for  holding  an  act  unconstitutional  au- 
tborbEing  a  township  to  subscribe  Is  that  It 
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was  only  a  territorial  subdlTlslon,  bavins  no 
corporate  character.  In  Harshman  t.  Bates 
Co.,  92  U.  S.  668,  the  same  act  was  held  un- 
constitutional because  of  the  vote  required 
b7  the  act  being  less  than  the  Missouri  con- 
stitution required,  but  the  opinion  questions 
the  power  to  allow  such  townships  to  sub- 
scribe. Though  In  the  later  case  of  Cass  Oo. 
▼.  Johnston,  8S  U.  S.  360,  the  same  act  was 
held  ralld,  and  the  former  decision  reversed, 
tt  was  not  becatue  It  was  held  that  such 
township  could  be  given  such  authority,  but 
as  the  state  supreme  court  had  not  found  the 
act  void  for  want  of  such  rote.  This  was 
before  the  case  of  Webb  t.  Lafayette  Oo.  I 
do  not  deny  the  power  of  the  legislature  to 
delegate  the  powor  to  tax  to  counties  and 
other  organized  bodies.  It  la  well  settled. 
Bull  T.  Read,  13  Orat  78,  99;  GlUceson  t. 
Frederick  Justices,  Id.  684;  pohit  7  in  List  t. 
Wheeling,  7  W.  Va.  604.  When,  however, 
the  constitution  prescribes  where  the  taxing 
power  shall  reside,— In  what  bodies,— this 
great  and  dangerous  function  cannot  be  del- 
egated to  others.  It  will  be  found  that  our 
constltntlon  is  careful  In  its  bestowal  of  this 
power,  declaring  what  bodies  mi^  exercise  it, 
and  the  expression  of  one  thing  in  the  con- 
stitution is  exclusive  of  things  not  expressed; 
and  this  Is  especially  true  of  provisions  de- 
claratory in  their  nature.  Denials  of  powers 
by  Implication  are  eqoally  as  strong  as  by 
expression.  If  the  purpose  be  plain.  Fage  v. 
AUen,  98  Am.  Dec  272.  I  have  now  no  de- 
sire to  retract  the  declaration  made  in  Bran- 
non  V.  Gonnty  Oourt,  83  W.  Va.  TO9, 11  8.  B. 
M,  tiiat  I  loiew  ot  no  taxing  powers  undw 
oar  constitution  but  state,  counties,  school 
districts,  and  municipal  corporations;  and, 
though  not  necessary  to  the  decision  of  this 
«aae,  I  do  not  think  the  leg^Iature  could  Im- 
part to  magisterial  districts  taxing  power, 
wide  as  is  Its  taxing  power,  because  the  ccm- 
atltutlon  has  pointed  out  the  agencies  to 
which  tt  may  delegate  Its  taxing  powers,  has 
pointed  out  the  anOiorltlea  to  wldd  this 
power,  and  Imi^edly  negatived  the  power  to 
give  It  to  others.  If  such  were  not  the  cast 
of  omr  constltatlon,  I  should  not  say  s9. 
W^htman  v.  Olatk,  108  V.  B.  2S8;  Marshall 
T.  smiman,  ei  Bl.  213;  Desty,  Tax*n,  258, 
"SBS,  479.  The  letftalature  has  not  granted 
taxing  poww  to  magisterial  districts,  but  I 
use  this  view  to  show  that,  as  the  constitu- 
tion does  not  contemplate  that  magisterial 
districts  Shan  exercise  taxing  power,  so  nel- 
thw  does  It  contemplate  tliat  th^  shall,  as 
separate,  Independent  entities,  create  Indebt- 
edness, since,  If  It  had  Intended  to  give  the 
power  to  create  Indebtedness,  ft  would  have 
^wvlded  f<nr  taxing  power  to  discharge  that 
Indebtedness.  I  shall  use  no  effort  to  show 
that  a  school  district,  though  It  may  be  com- 
posed of  the  same  territory  as  a  msj^teri^ 
district.  Is  not  the  same  as  the  latto-  dis- 
trict. In  powers  and  nature  they  are  wholly 
distinct  Hence  the  words  "school  district," 
in  section  8^  art      itf  ttu  constltatlon.  do 


not  mean  magisterial  dlsrrlct.  This  )s  not 
Claimed.  Such  n  district  is  for  educational 
porposes  <mly.  The  statutes  allowing  "dis- 
tricts** to  subscribe  to  works  of  Internal  Im- 
provement do  not  have  reference  to  school 
districts,  and  no  law  anthoriaes  than  to  so 
subscribe. 

I  have  endeavored  to  show  that  such  dis-  - 
trlct  cannot,  as  a  separate  body,  create  a 
debt.  This  Is  an  Important  matter,  because, 
if  It  could  do  so,  then  also  could  the  county, 
school  district,  and  municipal  corporation 
each  Impose  its  s^arate  Indebtedness,  mak- 
ing four  debt-creating  agencies,  whereas 
three  only  are  contemplated  by  section  8, 
art  lO.  This  doubling  would  be  unconstitu- 
tional. Indeed,  the  able  attorney  has,  In  ar* 
gument  In  thle  court  In  defending  this  sub- 
scription, virtually  abandoned  that  as  a  war- 
rant for  it  though  the  answers  relied  on  it 
and  places  his  defense  of  It  on  the  contention 
that  Uiough  not  strictly  a  county  subscrip- 
tion, yet  It  Is  a  debt  allowed  as  a  county 
debt  under  section  8,  art  10.  Let  us  dispose 
of  tUs  question  next  Oode,  c.  30,  §  24,  and 
section  57  of  chapter  54,  provide  that  when 
the  county  court  of  any  county  deems  it  dfr 
slrable  for  any  district  to  aid  in  the  construc- 
tion of  a  railroad  or  work  of  Internal  Im- 
provement, the  court  may  submit  the  ques- 
tion to  a  vote  to  that  district;  and  upon  its 
approval  by  the  voters  the  court  shall  cause 
subscription  to  be  made  In  the  name  of  the 
districts,  and  the  right  to  the  stock  shall  be 
vested  In  the  district.  By  chapter  64,  |  67, 
iUxe  court  Is  to  appoint  an  agent  to  make  the 
subscription;  and  Ite  president  and  clerk 
are  to  sign  the  bonds  and  annex  the  seal  of 
the  county,  and  the  conrt  levies  taxes  on  the 
district  to  pay  them.  Now.  I  suppoee  It  mi^ 
be  said  that  the  legislature  has  power  to  de- 
clare what  shall  be  accounted  a  county  debt 
under  the  clause  In  section  8,  art  10,  of  the 
constltutton.  allowing  a  county  debi;  so  as  to 
enable  It  to  give  the  impress  or  cast  of  coun- 
ty Indebtedness  under  that  dause  to  a  district 
snbscriptlon.  The  features  of  the'  statutes  just 
mentioned  seem  to  Intend  to  give  that  Im- 
press or  character  to  snch  a  debt  The  dis- 
trict is  an  Integral  part  of  the  county.  Ite 
police  and  fiscal  affairs  are  included  therein. 
And  the  county  conrt  has  jurisdiction  and 
control  aver  the  fiscal  affairs  of  the  county, 
and  necessarily  of  the  district  as  a  part  of 
it  and  because  the  district  has  no  local 
olScers  or  government  and  the  county  conrt 
performs  all  Its  functions.  It  Is  for  It  to  al- 
low or  refuse  a  vote  m  sntecription.  A  rail- 
road is  a  hli^wi^.  The  establishment  of  taigh^ 
ways  or  avenues  of  passage  concerns  the  po- 
lice power,  and  the  matter  of  8abscrlptt<m 
and  taxation  concerns  the  fiscal  fonction, 
and  these  powers  are  within  the  Jurisdiction 
of  the  county  court  They  relate  to  the  cod- 
cems  and  well-being  of  the  countr,  and* 
though  in  Instonces  relating  more  directly  to 
a  section  or  district,  th^  are  none  the  less 
matters  of  internal  affairs  and^^oUce  and 
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flBcal  concernfi  of  the  county.  If  we  do  not 
gWe  the  act  allowing  district  subscription  to 
railroads  this  construction,  ranking  It  under 
the  head  and  character  of  county  indebted- 
ness, under  section  8,  art  10,  of  the  constitu- 
tion, and  not  aa  a  separate,  distinct  district 
indebtedness,  the  act  would  be  unconstitu- 
tional, and  we  most,  if  possible,  give  it  that 
meaning  and  construction  which  will  har- 
monize It  with  the  constitution;  and,  though 
there  is  question  as  to  the  m^eantng  or  proper 
construction  of  a  statute,  we  may  give  it  a 
construction  not  at  first  Tiew  most  obvious 
or  natural,  in  order  to  make  it  consistent 
with  the  constitution.  Slack  t.  Jacob,  S  W. 
Ya.  S12.  There  are  feati;u:es  of  this  legisla- 
tion, putting  on  such  subscription  the  stamp 
of  a  county  act;  others,  that  of  a  district 
act,— the  one  valid,  the  other  Invalid.  The 
highest  court  in  the  land  has  given  to  sub- 
scriptions to  railroads  by  unincorporated  pre- 
cincts the  character  of  county  action,  as  con- 
tradistlqgulshed  from  precinct  action;  hold- 
ing that  on  such  bonds  action  can  be  against 
the  county,  though  the  county,  can  levy  for 
their  payment  on  the  property  of  the  pre* 
Clnct.  C^ef  Justice  Waite,  in  Davenport  v. 
Dodge  Co.,  105  U.  S.  237,  Bald:  "A  bond  im- 
plies an  obligor  bound  to  do  what  It  Is  agreed 
shall  be  done.  Precincts  In  Nebraska  are 
but  political  subdivisions  of  a  county.  They 
have  no  corporate  e^tence,  and  cannot  con- 
tract or  be  contracted  with.  They  have  no 
corporate  officers,  and  can  neither  sue  nor  be 
sued.  Certain  officers  are  elected  by  the  vot- 
ers of  precincts  for  political,  administrative, 
and  Judicial  purposes,  but  they  are  In  no 
sense  the  representatives  of  the  people  of  the 
territory  as  a  municipality.  State  r.  Dodge 
Co.,  10  Neb.  20,  4  N.  W.  370.  Precincts  are 
governed  by  the  county  commissioners,  the 
governing  board  of  the  coun^,  and  by  the 
appropriate  officers  of  the  state.  Their  rela* 
tion  to  a  county  Is  like  that  of  a  ward  to  a 
city.  Having  no  corporate  existence,  no  sep- 
arate municipal  authority,  they  cannot,  says 
again  the  supreme  court  of  the  state  In  the 
case  last  cited,  'enter  into  contracts,  directly 
or  indirectly,  nor  assume  obligations  which 
a  court  might  be  called  on  to  enforce.'  Hence 
the  precinct  cannot  become  the  obligor  of 
precinct  bonds,  and  we  think  it  follows  that 
the  county,  which  does  have  a  corporate  ex- 
istence, and  can  contract  and  be  contracted 
with,  and  upon  whose  officers  Is  Imposed  the 
duty,  not  only  of  Issuing  the  bonds,  but  of 
providing  for  the  payment  of  them,  is  the 
political  entity  bound  by  the  obligation,  and 
charged  with  the  debt  created  thereby.  The 
only  difference  between  the  two  Idnds  of 
debt  is  that  in  one  all  the  taxable  property  of 
the  county  is  charged  with  its  payment,  and 
In  the  other  only  a  part  In  both  the  man- 
damus to  enforce  the  levy  and  collection  of 
the  necessary  taxes  lies  to  the  proper  officers 
of  the  county  alone.  This  remedy  Is  ex- 
pressly provided  for,  and  thus  the  presomj^ 
tlon  tbat  might  otberwin  arise  at  an  Intenr 


tlon  to  erect  the  precinct  Into  a  corporation 
tor  the  purpose  of  these  obligations,  because, 
without  It,  the  bonds  could  not  be  enforced. 
Is  rebutted.  We  think,  therefore,  that  the 
special  bonds  wlilch  the  county  commission- 
ers are  to  issue  for  the  precincts  are.  In  legal 
effect,  the  special  bonds  of  the  county,  pay- 
able out  of  a  special  fund  to  be  raised  in  a 
special  way.  Although  the  form  of  expres- 
sion In  the  Nebraska  statute  is  somewhat  dif- 
ferent from  that  in  Missouri,  which  we  were 
called  on  to  consider  In  Cass  Co.  v.  Johnston. 
95  U.  S.  860,  we  think  the  legal  effect  of  it  is 
the  same.  In  Missouri  it  was  prorided  that 
the  bonds  should  be  In  the  name  of  the  coun- 
ty, but  In  Nebraska  there  can  be  no  bond, 
except  it  be  of  the  county;  and,  as  a  bond 
is  to  be  made,  It  necessarily  follows  that  the 
coimty  must  make  It  In  express  terms  it  Is 
stated  that  precinct  bonds  shall  be  the  same 
as  other  bonds,— that  Is  to  say,  county  bonds, 
— but  must  contain  a  statement  of  their  spe- 
cial nature,  which  confines  the  area  of  tax- 
able property  to  a  part,  rather  than  the  whole, 
of  the  county.  If  there  is  nothing  else  in  the 
case,  therefore,  we  think  it  comes  vrithln  Cass 
Co.  V.  Johnst«i,  supra,  and  that  an  action  at 
law  will  lie  In  the  courts  of  the  United  States 
against  the  county  for  the  recovery  of  the  spe- 
cial Judgment  asked  for.  County  Oom'rs  v. 
Chandler,  96  U,  S.  205,  was  upon  coupons  at- 
tached to  some  of  this  same  issue  of  bonds. 
Judgment  bad  been  rendered  against  ttte  coun- 
ty In  the  court  below,  and  that  Judgment  wa» 
affirmed  here.  No  one  seemed  to  think  thai 
that  the  defense  now  relied  on  was  good,  f ot 
it  was  .  not  mentioned  In  this  court  or  below. 
The  deiFense  then  made  related  only  to  the  au- 
thority of  a  precinct  to  vote  aid  for  the  bolld- 
hig  of  a  toll  bridge."  "Although  in  such  a 
bond  and  Its  coupons  the  precinct  Is  the  prom- 
isor, a'sult  to  recover  on  such  coupons  Is  prop- 
erly brought  against  the  county.  Where  such 
bonds  purport  on  their  face  to  be  issued  by 
the  board  of  county  conuntesloners  on  behalf 
of  the  precinct,  and  are  signed  by  tlie  chair- 
man of  the  board  and  attested  by  Its  clerk, 
who  is  also  the  clerk  of  the  county,  and  are 
sealed  with  the  seal  of  the  county,  and  the 
coupon^  are  signed  by  such  clerk,  and  the 
bonds  refer  to  the  coupons  as  annexed,  the 
bonds  and  coupons  are  i^ed  by  the  county 
commissioners."  Blair  v.  Cuming  Co.,  Ill  XJ. 
S.  SS3,  syl.  4  Sup.  Ct  449.  The  same  question 
was  again  brought  before  the  United  States 
supreme  court  In  a  suit  to  enforce  paymoit 
of  coupons  on  certain  bonds  issued  by  Nemaha 
county,  on  behalf  of  Brownsville  prednct  In 
said  county.  The  sec<md  point  in  the  syUabus 
In  this  case  Is  as  follows:  "It  has  been  set- 
tled by  this  court  In  Davenport  v.  Dodge  Co., 
105  U.  S.  237,  and  Blair  v.  Cuming  Co.,  Ill 
U.  S.  363,  4  Sup.  Ct  449,  that  coupons  like 
those  sued  on  in  this  case  are  obligations  ctf  the 
county,  and  that  an  action  may  be  maintained 
against  the  county  iq>on  them." 

Oar  own  decision  in  Brannon  v.  County 
Oonrt,  88  W.  Va.  780^  11  S.  B.  84,  Is  cited  by 
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counsel  as  pointeclly  sustaining  this  theory. 
It  holds  that  those  taxes  laid  by  a  county 
court  for  roads  under  chapter  35,  Acts  18S1, 
Id  a  district,  are  taxes  assessed  by  county 
authorities,  within  the  meaning  of  section 
7,  art.  10,  of  the  constitution,  providing 
th^t  county  authorities  shall  nerer  assess 
taxes  In  one  year  In  the  aggregate  exceeding 
95  per  cent,  on  the  $100  Taluatlon.  Those 
taxes  are  levied,  not  for  purposes  of  the 
whole  county,  but  only  of  one  district;  and 
yet  we  considered  them  as  taxes  to  be  add- 
ed 1^t  with  general  county  levy  for  county 
purposes,  thus  treating  them  as  county  taxes 
In  character.  That  classification  Is  support- 
ed In  our  unorganized  districts  by  Wright 
Railway  Co.,  130  la  541,  12  N.  H.  240.  It 
is  to  be  understood  that,  rating  such  district 
BObscrlptlon  as  county  snbscrlfitlon,  there 
cazmot  be  dlstlnctlrely  a  county  subscrip- 
tion,—that  Is,  one  for  the  whole  county  up 
to  6  per  cent  of  Its  taxable  property,  a^d, 
besides,  a  subscription  for  a  district  up  fo 
5  per  cent  of  Its  taxable  property,— but  both 
must  be  added  to  ascertain  the  limit  of  sub- 
scription. It  is  argued  that  arguments  of 
inconTenleuce  will  repel  this  construction. 
It  Is  said  that  one  district  will  be  at  the 
mercy  of  the  county  court  and  other  dis- 
tricts. In  some  Instances  this  may  be  bo. 
But  the  county  court  controls  the  fiscal  and 
Internal  affairs  of  the  county.  It  can  Judge 
■wben  a  proposed  subscription  is  advisable  or 
not,  and  whether  one  district  ought,  as  re- 
spects others,  to  be  allowed  to  absorb,  or  to 
say  how  far  it  may  absorb,  the  sum  of  in- 
debtedness within  the  competency  of  the 
county.  Parkersbnrg  district  includes  the 
important  city  of  Parlcersbarg.  Its  needs 
may  be  such  as  to  Justify  this  preference. 
Other  districts  do  not  so  much  need  rail- 
roads. Wliether  the  public  weal  calls  for 
leave  to  this  district  to  make  a  debt  largely 
absorbing  the  debt  capacity  of  the  county  is 
for  the  discretion  of  Its  court  I  assert  not 
that  this  position  is  conclusively  plain,  be- 
yond the  p08slbil]l7  of  different  opinions; 
but  It  Is  reasonably  so.  Is  fraught  with  no 
public  harm,  is  the  only  one  on  which  to 
sustain  the  legislature's  act,  and  has  the 
BupptHit  of  the  United  States  supreme  court, 
and  maintains  the  public  honor  and  faith  in 
many  instances  In  which  such  bonds  have 
already  been  Issued  In  good  faith  and  put 
on  the  market  and  citizens  have  bought 
them  In  good  faltlt,  and  their  money  has 
gone  to  the  public  ben^t  I  think  the  first 
antborlt?  tor  distrtcts  to  so  subscribe  was 
In  cbBiptBt  114,  Acts  1872-78,  and  legislature 
after  legislature  has  continued  and  several 
times  xMuacted  that  aiithority,  thus  glviiu^ 
tbe  ctmstttatlon  a  l^slative  constructloo 
tm  a.  quarter  of  a  century,  and  thousands  of 
dollars  of  hcmorable  encasement  rest  upon 
itt  BO  that  this  court  should  be  very  slow  to 
xevolutlonlse  this  long-continued  legidattre 
sanction,  and  entail  great  losses  upon  inno- 
cent pet^ltt-   If  I  were  very  clear  and  set- 


tled in  mind,  above  reasonable  question,  as 

1  must  be  to  overthrow'  an  act  of  the  legis- 
lature, I  would  not  hesitate  to  do  so  at  Uie 
bidding  of  tbe  constitution;  but  surely  I  am 
not  clear  In  that  direction,  and,  on  the  con- 
trary, I  think  tbe  act  can  be  sustained  very 
plausibly  on  the  ground  above  given. 

It  is  argued  that,  If  suit  on  the  bonds  be- 
comes necessary,  it  would  be  a  mandamus 
against  the  coun^  court  and.  If  It  be  re- 
garded as  county  indebtedness.  It  would 
logically  bind  the  entire  county,  and  that 
this  cannot  be  so;  but  I  answer  that  we 
regard  it  as  county  indebtedness,  not  for 
every  purpose,  but  only  for  the  question  In 
hand.  The  mandamus  would  compel  a  levy 
only  on  property  within  the  district  as 
such  is  the  contract  between  debtor  and' 
creditor,  that  being  the  letter  of  the  bond 
and  law.  Code  1891,  .c.  54,  S  59.  Railway 
Co.  T.  Tribbte,  25  S.  a  260,  is  cited  for  the 
proposition  that  a  tax  voted  by  tbe  people 
of  a  township  to  aid  construction  of  a  rail- 
road is  not  a  state,  county,  or  municipal  tax. 
There  a  manufacturing  company  sought  to 
have  such  tax  refunded  under  an  act  dlrectr 
Ing  such  companies  to  be  repaid  "state,  coun- 
tj  and  municipal  taxes."  That  case  present- 
ed the  question  whether,  for  the  particular 
purpose  of  the  act  to  refund,  it  was  the  or- 
dinary county  or  mimlclpal  tax;  and  the  court 
said  It  was  not  such  a  tax.  but  a  special  or 
extraordinary  tax  designed  tax  speclflc  local 
improvement,  not  contemplated  In  the  pas- 
sage of  the  refunding  act  And,  moreov^,  a 
townslilp  Is  there  a  corporation  levying  a  tax. 
We  therefore  decide  that  said  statutory  provi- 
sions authorizing  district  subscriptions  are 
constitutional  and  valid,  and  such  district  sub- 
scriptions valid. 

Anpthw  objection  to  this  subscription  ts 
Uiat  section  67,  c.  64,  Code,  says  that  If  a 
"corporation  forfeit  Its  charts  or  fail  to  con- 
stmct  Its  railroad  according  to  the  provisions 
of  its  charter,  the  subscription  so  made  shall 
be  void,"  and  that  the  completion  of  the  road 
is  a  condition  precedent  to  the  Issue  of  bonds, 
and  that  as  this  railroad  Is  chartered  to  run 
from  Parkersbnrg  to  BumsviUe,  and  has  not 
even  been  begun,  the  bonds  cannot  be  deliver- 
ed, and  as  the  order  submitting  the  subscrip- 
tion provides  for  delivery  of  half  the  bonds  on 
the  completion  of  seven  miles,  and  the  other 
half  on  the  completion  of  seven  miles  more. 
It  is  invalid.  Did  the  legislature  Intend  to 
make  the  completion  of  the  road  a  a>ndition 
precedent  to  the  delivery  of  the  bonds?  This 
is  purely  a  question  ot  intention,  whether  it 
arise  under  an  act  of  the  legislature,  deed,  or 
otherwise.  A  condition  precedent  Is  one  that 
must  happen  or  be  performed  before  the  es- 
tate or  rtgfat  can  vest  A  conditio  subse- 
quent is  one  by  the  failure  or  nonp^ormance 
of  which  an  estate  or  right  will  be  defeated. 

2  Minor,  Inst  261.  Did  the  leglslatuze  In- 
twd  by  the  provision  above  stated  that  a  rail- 
road must  be  completed  in  Its  whj^  length  be- 
fore bonds  can  be  d^pi«i%y 


876 


27  SOUTHBASTBRN  BEPOBTER 


(W  Vi. 


The  very  object  of  the  snbscrlptlon  in  the 
words  of  section  24,  c.  30,  is  to  "aid  In  con- 
atrnctlon,"  and  In  most  cases  such  bonds  are 
indispensable  to  the  prosecution  of  the  work. 
Tnie,  It  may  be  that  the  subscription  by  the 
agent,  binding  the  county  court  to  deliver  the 
bonds  on  completion,  can  be  said  to  "aid  in 
the  construction"  of  the  road,  as  meant  in  sec- 
tion 24,  as  It  gives  the  enterprise  the  credit  of 
that  subscription;  but  practically  few  InTest- 
ors  would  trust  to  that  mere  subscription,  and 
themselTes  subscribe  and  pay,  leaving  the 
county  or  dty  yet  to  jMiy.  Now,  the  coun^ 
subscribing  Is  a  stockholder  generally  from 
the  subscription  by  the  agent,  the  court  ap- 
points proxies  to  represent  the  stock  In  stock- 
holders* meetings,  the  law  provides  that  such 
subscription  shall  be  paid  In  the  bonds  of  the 
county,  and  the  directors  may  call  for  pay- 
ments on  stock  from  time  to  time;  and  I  sup- 
pose a  county  would  be  subject  to  such  calls, 
like  any  other  stockholder,  so  the  terms  of  Its 
subscription  be  not  violated.  The  statute  does 
not  make  different  special  provisions  as  to  pub- 
lic subscriptions,  and  therefore  presumably  In- 
tended these  general  ones  to  apply  to  them. 
So  I  do  not  think  that  the  provision  above 
makes  the  completion  of  the  road  a  condition 
precedent  to  the  issuance  of  the  bonds,  but 
they  may  be  issued  as  provided  In  the  propo- 
sition submitted  to  the  vote.  Were  the  com- 
pletion of  the  road  a  condition  precedent  to 
the  Issuance  of  the  bonds,  it  being  a  condition 
made  by  the  law  authorizing  the  bonds,  It 
might  be  said  that  It  would  affect  the  bonds  In 
the  hands  of  bona  fide  holders,  as  all  must  no- 
tice the  law  allowing  the  bonds  to  Issue.  Cit- 
izens' Saving  &  Loan  Ass'n  v.  Perry  Co.,  156 
tJ.  S.  692,  15  Sup.  Ot  547;  note  to  Jones  v. 
City  of  Camden  <S.  C.)  51  Am.  St.  Rep.  831, 
838,  845  (s.  c.  23  S.  B.  141);  Portsmouth  Sav. 
Bank  V.  Village  of  Ashley  (Mich.)  52  N.  TV.  74; 
Bamett  v.  Denlson,  145  U.  S.  139,  12  Sup.  Ct. 
819;  Banium  v.  Okolona,  148  U.  S.  393,  13 
Sup.  Ct  638.  Where  completion  Is  a  precedoit 
condition,  it  is  strictly  enforced.  Xote  to  De 
VoBS  V.  City  of  Richmond,  98  Am.  Dec.  676. 
But  this  Is  not  a  question  between  the  hold- 
are  of  bonds  and  the  district,  but  one  between 
the  original  parties,— the  district  and  com- 
pany; and,  clearly,  if  the  completion  of  the 
work  were  a  condition  precedent,  the  issue  of 
the  bonds  could  be  restrained,  so  they  could 
not  involve  the  district  with  Innocent  purchas- 
ers. Ravenswood,  S.  &  G,  Ry.  Co.  v.  Town  of 
Ravenswood.  41  W.  Va.  732,  24  S.  E.  597; 
Jones,  Ry.  Secur.  H  267, 268;  Steines  v.  Frank- 
lin Co.,  8  Am.  Bep.  87;  Belo  v.  Commissioners, 
76  N.  C.  489.  See  note  to  De  Voss  v.  City  of 
Richmond,  98  Am.  Dec.  664,  and  to  Jones  v. 
City  of  Camden  (S.  a)  61  Am.  St  Rep.  822 
(8.  c.  23  S.  E.  141),  for  full  discussion  of  mu- 
nicipal subscriptions  and  bonds.  What  would 
be  the  effect  upon  the  bonds,  when  Issued,  of 
the  failure  to  complete  the  road,  is  a  qaestion 
not  before  this  court 

Another  point  made  by  counsel  against  the 
■iibacriptlon  !■  that  chapter  3^  |  2^  God* 


1891,  says  that,  when  a  county  court  deems 
It  desirable  for  the  county  or  district  to  sub- 
scribe in  aid  of  the  cwstructlon  of  a  rail- 
road, ft  may  submit  the  question  to  a  vote 
of  the  people;  and  It  Is  contended  that  the 
order  of  submission  must  affirmatively  de- 
clare the  fact  that  the  court  does  deem  It 
desirable  that  the  county  or  district  should 
subscribe,  and  that  this  order  does  not  do  so. 
It  would  seem  to  be  technical,  to  an  extreme, 
to  nullify  a  subscription  for  this  cause.  The 
very  order  submitting  the  question  Imports 
that  the  court  deems  It  desirable  that  the 
subscription  be  made;  at  least,  that  It  Is  a 
proi>er  case  for  the  submission  of  the  matter 
to  the  popular  decision,  which  is  all  I  think 
the  clause  means.  If  it  did  not  regard  It  a 
proper  instance  for  submission  to  a  vote,  It 
would  not  submit  it,  we  may  assume.  That 
order  alone  Implies  that  the  court  has  passed 
on  the  fact  that  it  deemed  it  desirable  to  aid 
the  public  work.  It  Implies  that  the  court 
has  taken  that  mattor  Into  consideration,  as- 
certained the  facts,  and  decided  that  a  prop- 
er case  existed  for  the  submissitm  of  the 
subscrlpUon  to  the  people.  Does  the  statute 
say  it  must  In  words  so  declare?  Not  at  all. 
That  lies  behind  its  judgment;  that  Is,  be- 
hind Its  order  for  a  vote.  As  well  say  that 
a  court  In  ordinary  cases  must  find  all  facta 
preliminary  to  final  Judgment  and  state 
them  in  detail  as  reasons  for  its  Judgment. 

Another  point  made  against  the  subscrip- 
tion is  that  the  proposition,  as  submitted  to 
a  vote,  contained  no  provision  for  a  sinking 
fund.  The  constitution,  in  article  10.  S  8, 
allows  a  county,  school  district  or  munici- 
pal corporation  to  become  indebted  to  a  cer- 
tain extent  but  provides  that  it  shall  not 
do  so  "without,  at  the  same  time,  providing 
for  the  collection  of  a  direct  annual  tar  suf- 
ficient to  pay  annually  the  Interest  on  such 
debt  and  the  principal  thereof,  within  and 
not  exceeding  thirty-four  years;  provided, 
that  no  debt  shall  be  contracted  under  this 
section,  unless  all  questions  connected  with 
the  same  shall  have  been  first  submitted  to 
a  vote  of  the  people,  and  have  received  three- 
fifths  of  all  the  votes  cast  for  and  against  the 
same."  The  first  provision  quoted  Is  said  to  re- 
quire the  creation  of  a  sinking  fund  for  the 
discharge  of  the  debt  created  by  the  sub- 
scrlpttou  within  a  period  correspondent  with 
the  pay  day  of  the  bonds.  Assuming  such  to 
be  its  construction,  the  legislature  has  enact- 
ed in  section  59,  c.  54,  Code  1891,  that  at 
the  time  the  annual  levy  of  any  such  county, 
city,  town,  or  village  Is  laid,  there  shall  be 
a  tax  levied  to  pay  the  annual  interest  of 
the  bonds,  and  to  create  a  sinking  fund  to 
pay  the  principal  when  due.  ^Is  is  the  only 
statute  law  to  execute  the  clause  of  the  con- 
stitution in  hand.  It  was  within  the  power 
of  the  legislature  to  make  regulation  herein. 
The  question  then  comes  np,  when  must  pro- 
vision be  made  for  such  sinking  fund?  Of 
course,  the  actual  creation  of  It  cannot  be 
ordered  at  the  date  of  the  order  submitting 
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the  BobscFlptlon  to  the  people,  since  there  te 
no  debt  at  that  date.  The  conatltatlon  mes 
the  words  "at  the  same  time";  that  1b,  at 
the  date  when  an  actual  debt  Is  Incurred 
binding  the  sabseriblng  body.  The  statute 
eaya  "at  the  time  of  the  annual  levy,"  nlean- 
Inc  at  the  levy  torm  after  the  Mtual  Incurs 
rmce  of  snch  a  debt  No  debt  exists  from 
the  order  submitting  the  subscription  to 
Tote,  none  from  even  the  vote  sanctioning 
the  subscription,  nor  even  a  declaration  of 
the  result  of  the  vote  by  the  county  court. 
No  debt  erlsts  nntu  the  court  shall  by  Its 
a«ent  make  und»  its  order  an  actual  sub- 
scription. Until  then  the  court  may  recede 
from  the  ^(^Mwltion.  Until  then  there  Is  no 
oontimet  Sectlim  2,  IJst  t.  Wheeling,  7  W. 
Va.  001;  IB  Am.  &  Eng.  Btnc.  Law,  1259. 
In  this  Instance,  as  the  bonds  were  not  to  be 
dellTered  until  WOTk  of  construction  had 
been  dop«,  which  ml^t  never  be  done,  untn 
then  there  could  be  no  delivery  or  debt  In 
existence,  and  until  then  no  sinking  fund 
could  be  actually  established. 

I  have  just  stated  when  the  creation  of  the 
sinking  fund  ought  to  be  made,  though  I 
.  think  it  can  be  made  later,  If  not  then  made; 
but  this  does  not  meet  the  objection  made  by 
counsel,  I  concede,  because,  while  the  actual 
creation  of  the  sinking  fund  need  not  be 
made  until  the  actual  legal  existence  of  the 
debt,  yet  it  can  be  outlined  as  an  element  In 
the  order  proposing  the  subscription;  and 
the  Question  comes  up  whether  or  no  that 
ordM  must  ontllne  a  proposed  sinking  fund 
as  a  matter  to  be  approved  by  the  people  as 
an  Integral  element  of  the  subscription,  to 
meet  that  clause  of  the  constitution  which 
requires  that  all  questions  connected  with 
the  incurrence  of  the  debt  shall  be  submit- 
ted to  the  popular  Tote.  I  do  not  think  It  an 
essential  or  indispensable  part  of  the  cnrder 
of  sntmilBBlon.  It  r^tes  to  the  payment, 
rather  than  the  Incurrence,  of  the  debt,  and 
la  designed  for  the  benefit  of  the  bondholder, 
as  an  actual  provision  and  guaranty  of  pay- 
ment It  is  not  essential  for  the  voters,  be- 
cause the  law  and  the  order  of  the  court  tell 
them  that  payment  Is  to  be  made  In  Ixmds 
bearing  a  certain  Interest  payable  at  a  cer- 
taln  time;  and  It  Is  not  essential,  perhaps  not 
practlcaUe;  to  t^  them  In  advance  Just  how 
much  Is  to  be  raised  per  year,  or  what  rate 
of  tax  is  to  be  Imposed  per  year,  to  meet  in- 
terest and  principal.  Such  detail  is  not 
meant  1^  the  constitution.  They  are  told 
what  debt  Is  to  be  Incurred,  Its  amount  its 
Interest  that  it  Is  to  be  paid  In  bonds,  and 
tbe  day  of  their  payment  all  the  features  of 
the  obligation  to  be  imposed  on  them,  and  It 
Is  the  questions  or  mattnv  entering  into  the 
burden  they  wiQ  assume  that  are  meant  by 
the  constitution  when  it  says  ail  questions 
touching  the  Incurrence  of  the  debt  shall  be 
voted  upon;  for  the  very  language  of  the  con- 
stltation  warrants  us  in  saying  that  they  are 
questions  p«tinent  to  the  creation  of  the  debt 
that  are  here  referred  to,  not  such  details  ot 


Its  payment  as  the  outiUning  of  a  sinking 
fund.  That  Is  a  mere  provision  for  payment 
after  the  creation  of  the  debt,  and  is  left  to 
the  county  court^s  later  action.  Hie  people 
have  authorised  the  court  to  go  <w  and  Incur 
the  ddit  And  ot  course,  as  a  consequence, 
leave  to  It  the  establishment  of  a  iMnklBg 
fund  as  a  means  to  an  end  authorized;  that 
is,  the  payment  of  sucb  debt 

Oouns^  makes  the  point  that,  while  the 
oraer  of  the  court  submitting  the  subscription 
to  a  vote  prescribes  that  It  Is  to  be  paid  In 
bonds,  yet  a  lat^  order  authwlzlng  the  sub- 
scription to  be  made  does  not  specif  that 
It  Is  payable  In  bonds,  but  both  ordns  are  to 
be  read  togethra,  and  one  In  terms  says,  as 
does  the  statute,  that  It  shall  be  paid  In 
bonds,  and  the  later  ordo*  speaks  of  bonds 
and  their  delivery,  and  thus,  In  effect,  ssys 
so;  and,  besides,  tbe  written  snbscriptloa  by 
J,  IL  Jackson,  agent  of  the  court  to  make 
the  snbscriptiai,  makes  It  viitm  ttie  terms 
and  conditions  In  said  orders  stated,  and  it 
Incorporates  In  the  written  subscriirtlon,  as 
part  <a  it,  the  order  of  May  6, 1886,  which  in 
terms  makes  it  payable  in  bond&  Tboref  ore 
we  reach  the  conclusion  that  Alf  subsolptkm 
Is  not  unconstitutional  ot  redd,  but  valid. 

Anothw  question  remaJns  to  be  disposed  ol 
It  is  this:  The  orHer  of  tbe  county  court  of 
Hay  6,  1896,  submitting  to  a  vote  the  ques- 
tion whether  the  subscription  should  be  made, 
declared  that  a  conditional  subscription 
should  be  made  on  these  ctmdttions,  as  con- 
ditions precedent;  that  Is  to  say,  that  before 
the  subscription  should  take  effect  or  any 
lK>nda  be  delivwed  or  money  paid,  the  rail- 
road company  most  construct  Its  road,  ready 
for  rolling  stock,  from  a  point  at  or  near  the 
Ohio  river,  by  a  certain  route,  toe  a  distance 
of  seven  miles,  when  one-half  the  bonds  were 
to  be  delivered  to  the  company,  and  the  other 
half  on  such  construction  to  the  Wood  county 
line,  a  fnrthra  distance  of  seven  miles,  and 
also  locate  and  construct  Its  depots  and  gen- 
eral offices  In  Park^burg,  and  Its  shops  In 
or  adjacent  to  that  city.  It  further  declared 
that  if  there  should  be  failure  to  construct 
the  road  for  three  years  fnHu  the  Section, 
then  the  subscription  should  be  void.  The 
county  court.  In  its  order  of  9th  June,  1896, 
Incorporated  those  conditions,  but  Inserted  a 
clause  to  the  effect  that  as  it  had  been  sug- 
gested that  tbe  bonda  could  at  once  be  nego- 
tiated to  the  governor  of  the  state,  at  par, 
for  state  purptraes,  such  conditions  should  In 
BQch  event  Ik  modified  so  as  to  permit  the 
agent  of  the  court  to  convert  them  into  mon- 
ey, to  be  placed  with  the  county  treasurer  as 
a  special  railroad  fund  to  the  credit  of  the 
county  court  to  be  paid  to  the  company  ac- 
cording to  the  terms  of  the  snbscriptloa,  in 
lieu  of  l>onds.  For  reasons  very  ai^mrent 
this  provisl<m,  not  present  In  the  proposition 
for  subscription  ratified  by  the  people,  but 
first  known  In  this  subsequent  order,  is  a  de- 
parture in  material  respects  from  the  prop- 
osition submitted  to  the  people.  ,  niey,  never 
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assented  to  what  this  clause  calls  for.  Not 
u  particle  of  work  of  construction  bad  been 
done  on  the  raih'oad.  "The  time,  terms,  and 
conditions  of  municipal  aid  bonds  depend 
wholly  on  tbe  consent  of  the  voters.  Such 
conditions  cannot  be  chained."  This  is  stated 
OS  law  in  Judge  Dent's  opinion  in  Raveiia- 
wood,  S.  &  Gr.  By.  Co.  T.  Town  of  BaTens- 
wood,  41  W.  Va.  736,  24  3.  B.  587.  See,  also, 
Oitiswns'  Saving  &  Loan  Aas'n  t.  Perry  Go., 
156  U.  S.  692,  15  Sup.  Ct  547.  Whatever 
might  be  the  rights  of  the  state,  or  any  ooe 
else,  had  these  bonds  been  issued  under  this 
amendment, — a  question  not  before  tis, — ^it 
is  plain  that  their  Isvue  under  It  could  be  en- 
joined, because  it  would  increase  the  burden 
on  the  taxpayers  beyond  what  was  contem- 
plated by  their  vote,  since  they  provided  that 
the  bonds  should  not  be  delivered  tmtll  the 
road  ahoold  be  built,  and  as  a  consequence 
they  would  date  and  bear  Interest  only  from 
actual  delivery.  But  this  premature  Issue,  If 
not  void,  would  bind  them  to  Interest  from 
a  prior  date,  and  It  would  place  the  public  in 
danger  of  paying  the  bonds,  whereas,  if 
there  should  be  failure  to  construct  the  road 
and  depot  and  shops  as  stipulated,  the  bonds 
would  not  be  delivered,  and  no  debt  created. 
It  Is  true,  this  clause  in  the  court  order  al- 
lowing immediate  sale  of  the  bonds  did  not 
allow  the  railroad  company  to  have  the 
money  until  it  complied  wlQi  the  terms  of  the 
sabBcriptlon;  but  it  created  a  bonded  debt, 
drawing  interest,  before  a  spade  had  be^ 
put  In  the  ground  In  the  work  of  construc- 
tion, whereaa  the  contract  was  for  delivery 
of  bonds  after  certain  work  done,  bearing  in- 
terest from  then,  and  a  sale  "prematurely  cre- 
ated a  debt,  when  It  might  be  that  none 
would  ever  arise  if  the  conditions  of  the  vote 
be  followed.  That  vote  was  to  deliver  the 
bonds  to  the  company  to  pay  subscription,  in 
certain  events,  not  to  sell  them  and  put  the 
money  In  the  treasury,  to  bear  no  Interest  to 
offset  Interest  on  the  bonds,  or  be  lost  by 
embezzlement,  misappropriation  from  Its 
proper  purpose,  or  other  chance  of  time.  The 
statute,  the  only  chart  of  procedure  In  suclr 
case,  provides  no  right  to  sell  the  bond*,  bnl 
negatives  It,  by  commanding  that  they  shall 
be  delivered  to  the  company  In  payment  of 
sttbBcriptlon.  True,  the  answers  allege  that 
when  this  suit  was  brought  there  was  no  In- 
tention on  the  part  of  the  governor  or  the 
board  of  the  Irreducible  school  fund  or  the 
county  court  to  sell  the  bonds  for  the  benefit 
of  that  fund,  and  that  all  negotiation  looking 
to  such  sale  of  the  bonds  had  been  abandon- 
ed, and  that  that  provision  of  the  order  waa 
no  longer  Intended  to  be  carried  out  This  Is, 
however,  new  matter  denied  by  r^llcation, 
and  not  proven.  And  there  stands  the  order 
of  the  court  allowing  a  sale  to  the  governor 
for  the  school  fund,  or  to  any  one  rise,  yet 
in  force,  liable  to  be  carried  out  at  any  time. 
The  answer  of  the-  county  court  Is  no  repeal 
ot  It,  nor  an  estox^  against  Its  exeeutlm. 
A.t  the  date  of  the  InstltDtlon  .of  Uili  suit,  be- 


fore the  answer  announced  the  abandonmcDt 
of  that  clause  in  the  order,  there  tt  stood, 
unwarranted  by  law,  and  fraught  with  dan- 
ger. These  public  subscriptions  creating 
heavy  indebtedness,  while  often  coodudre  to 
public  interest.  In  the  promotion  of  interoal 
Improvemoits,  are  often  of  doubtful  expedi- 
ency; and  the  courts  must  lie  careful  in  rig- 
idly observing  the  safeguards  of  the  law  re- 
lating to  them,  and  the  conditions  and  limita- 
tions fixed  by  the  people.  The  bill  did  not 
pray  a  limited  Injunction  against  the  prema- 
ture negotiation  of  these  bonds  ooly,  but.  rest- 
ing on  the  theory  that  the  subscription  was 
in  toto  void,  prayed  for  a  total  Injunctioo 
against  the  consummation  of  the  subscrip- 
tion by  the  Issuance  of  any  b<mds  under  It 
and  that  the  orders  of  the  county  court  re- 
lating to  it  and  the  act  of  subscription,  be 
decreed  void;  and  an  injunction,  as  so  pray- 
ed, was  allowed,  and  a  moti<Hi  to  dissolve  It 
was  wholly  overruled.  That  injunction  was 
erroneous,  because  too  broad.  It  should  have 
been  limited  to  the  restraint  of  the  execution 
of  the  clause  of  the  county  court  order  al- 
lowing the  Immediate  sale  of  the  bonds,  and, 
when  the  court  passed  on  the  motion  to  dis- 
solve, tt  should  have  modified  the  Injunction. 
Bettmao  v.  Harness,  26  8.  B.  271,  42  W.  Va. 
483.  Some  cases  hold  an  excessive  InJtmctkm 
void;  but,  as  the  facts  of  the  bill  entitle  tbe 
plaintiffs  to  such  limited  Injxmctlon  under  tbe 
prayer  for  goieral  r^ef,  we  will  not  torn 
them  out  of  court  only  to  come  back  tic»r  a 
limited  Injunction,  bat  will  reverse  the  order 
wholly  overruling  the  motion  to  dlssolTe,  and 
will  modify  the  Injunction  so  that  It  shall  en- 
join any  sale  of  said  bonds  under  the  danse 
Inserted  in  the  order  ol  the  county  oonrt  of  the 
8th  day  of  July,  1886,  allowing  the  Immediate 
sale  of  aald  bonds,  and  perpetuatli^  each  lim- 
ited injunction,  and  dissolving  the  Injunction 
as  avrarded  by  the  circuit  judge,  and  dlamtafr 
lug  the  bill  as  to  all  farther  pnrposei. 

(II  w.  Ta.M) 

UcOIiAUOHLIN  et  aL  T.  McGIiAITOHIiIN'S 

LBJaATBBS  flt  al. 
(Supreme  Court  ot  Appeals  of  West  Virgliiis. 
March  81.  1897.) 

ExMnrroBs— DsvABTAviT— LsGAOiBS— PATvam— 
PuwiEs— Wills— ELBOTioK—CHAm- 
OBS  ON  Realtt. 

1.  An  executor  who  exhausts  tbe  personal  es- 
tate of  his  testator  In  paying  spednc  legacies, 
without  taking  a  refmiduiK  tmnd,  will,  as  to  tiie 
creditors  of  said  testator,  oe  considered  as  hav- 
ing committed  a  devastavit  wltether  he  had 
notice  of  the  debts  due  sncfa  creditors  at  the  tine 
he  paid  such  legacies  or  not 

2.  Where  an  executor  has  died  after  partialis 
administerinK  tbe  estate  of  his  decedent,  and  a 
suit  is  broa^t  to  recover  a  claim  *g*'"*t  said 
estate  simply,  ao  defendant  is  aecessazT,  cxo^ 
the  personal  repreaentatlTe. 

8.  Ad  executor  who  has  failed  to  comply  witii 
the  lequlremeats  of  section  7  of  chapter  87  of 
the  Code,  bo  far  as  the  same  requires  him  to 
lay  ills  account  of  receipts  for  Mxa  year,  wttiun 
six  months  after  its  expiration,  before  a  eom- 
missiancr,  ahaU  have  no  eompsnssttop  tu  hk 
servioes  dnring  said  year^ 
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4,  When  any  DroTision  for  a  wife  Is  made  In 
her  husband's  vnll,  nnless,  within  one  jear  from 
the  tbne  of  the  admission  of  said  will  to  probate, 
she  reoounces  such  jpioTision,  as  provided  in  sec- 
tion U  of  diapter  7S  of  die  Code,  slie  shall  have 
no  more  of  sach  estate  than  la  nten  her  bj  the 

wia 

6.  An  executor  cannot  defend  himself  against 
the  suit  of  a  creditor  br  showing  that  before  he 
had  notice  of  the  plaintiff's  demand  he  paid  over 
the  assets  to  the  legatees  of  the  testator,  onless 
he  took  aoft  filed  a  refimdtac  bond  as  required 
hr  law. 

6.  A  win  which  contains  the  following  clause: 
"T  desire  that  all  my  Just  debts  be  paid  out  of 
my  estate  as  soon  after  my  decease  as  con- 
Teniut,'*  does  not  tbMCt^  create  a  charge  upcm 
the  testatur's  real  estate.  Real  estate  Is  not 
chargeable  with  pecuniary  legacies  unless  the  in- 
tention so  to  charge  is  expressed  In  the  will,  or 
such  intention  appears  by  implication. 

(Syllabos  by  the  Oonrt) 

Appeal  from  drcnlt  court,  Pocahontas 
coimt7. 

FetltioQ  b7  Hugh  P.  UcOlanghUn  and  oth- 
m  asainst  DavUt  McGlaughlin,  executor  of 
the  will  of  Hugh  McGlaughlin,  deceased,  and 
others.  From  the  decree  rendered,  Uriah 
Berener,  administrator  of  the  estate  of  Da- 
vid McGlaughlin,  deceased,  appeals.  Mod- 
ified. 

H.  a  Rucker.  fOr  appelant  B.  8.  Turk, 
for  appellees. 

ENGLISH,  P.  Thla  was  a  suit  In  equity 
brought  by  Hugh  P.  McGlaughlin,  Muacoe 
H.  Oorbett,  and  William  Skeen  against  Da- 
Tid  McGlaughlin,  executor  of. the  last  will 
and  testament  of  Hugh  McGlaughlin,  de- 
ceased, EllzabetJi  McGlaughlin,  his  widow, 
and  others,  grandchildren,  devisees,  and  leg- 
atees of  said  Hugh  McGlaughlin,  deceased,  in 
the  circuit  court  of  Pocahontas  county.  The 
plaintiffs  in  their  bill  allege  that  on  the  8th 
day  of  March.  1S66,  said  Hugh  McGlaughlin 
made  and  published  his  last  win  and  testa- 
ment,  which  will  was  admitted  to  probate  on 
the  14th  day  of  May,  Id  the  same  year,  and 
proceeds  to  set  forth  In  detail  the  various 
bequests  and  devises  contained  in  s^d 
will;  that  the  plaintiff  Muscoe  H.  Corbett  is 
the  assignee  of  $125,  bequeathed  to  John  A. 
McOlanghlln,  which  was  assigned  to  him  on 
the  22d  day  of  March,  1878;  that  David  Mc- 
Glanghlin,  the  executor  named  In  said  will, 
qoallfled  as  snch  some  time  In  the  year  1866; 
that  on  the  6th  day  of  June,  1868,  said  ex- 
ecutor made  an  ex  parte  settlement  of  his 
accounts  as  such,  and  was  found  to  be  Indebt- 
ed to  the  estate  In  the  sum  of  $45.87  prin- 
cipal, and  $3.61  Interest;  that  on  the  1st  of 
June,  1878^  said  executor  made  another  ex 
parte  settlem^t  of  his  account,  and  was 
found  due  the  estate  $43.87,  and  on  the  18th 
of  February,  1878,  he  made  another  settle- 
ment, and  was  found  dne  the  estate  $43.89 
principal,  and  $13.46  Interest,  and  on  the  16th 
of  October,  18S3,  he  made  another  settle- 
meat,  by  which  he  was  found  indebted  to  the 
estate  $71^  which  he  paid  on  debta  due 


the  comi^alnants  McGlaughlin  and  Corbett, 
and  nothing  was  left  to  pay  any  other  debts; 
that  said  testator  was  Indebted  to  complain- 
ants McGlaughlin  and  Oorbett,  and  that  on 
the  5tb  day  of  September,  1867,  the  complain- 
ant Hugh  P.  McGlaughlin  obtained  a  Jndg- 
ment  against  said  execntor  for  $100,  with  in- 
terest from  the  15th  day  of  September,  1866, 
till  paid,  and  the  costs,  upon  which  Judgment 
the  executor  made  some  payments,  bnt  leav- 
ing a  balance  unpaid;  that  the  plaintiff  Mus- 
coe H.  Oorbett  obtained  a  Jndgment  on  the 
same  day  for  the  same  amount,  with  like  In- 
terest and  costs,  upon  which  Judgments  some 
payments  have  been  made,  but  leaving  a  bal- 
ance still  due  and  unpaid  thereon;  that  the 
plaintiff  Wmiam  Skeen  obtahied  a  Judgment 
upon  a  bond  executed  for  borrowed  mon^ 
against  the  executor  on  the  2d  day  of  May, 
1877,  for  $357.58,  with  Interest  from  that  date 
till  paid,  and  $9.90  costs,  npon  which  Judg- 
ment said  executor  failed  to  make  any  pay- 
ment, and  the  whole  amount  Is  still  due  and 
unpaid,  copies  of  which  Judgments  were  ex- 
hibited; that  the  testator's  widow  still  lives, 
and  was  made  a  party  to  the  bill;  and  that 
John  E.  McGlaughlin  and  Mai^aret  Hogsett 
were  Infants.  It  is  further  alleged  that  the 
executor  did  not  sell  any  of  the  perscmal  prop- 
erty willed  to  the  widow  or  to  the  plaintiffs 
McGlaughlin  and  Oorbett,  but  handed  It  over 
to  the  legatees,  and  as  a  consequence  there  Is 
a  deficiency  of  assets  for  the  payment  of 
debts,  and  a  resort  must  be  had  to  the  realty, 
if  the  personalty  was  not  responsible.  Oom- 
plaluauts  ask  the  court  to  construe  testator's 
will  In  the  light  of  the  law,  and  as.  In  the 
event  of  a  deficiency  of  assets,  testator  failed 
to  designate  what  property  was  to  be  sold  for 
payment  of  debts,  that  the  court  may  Judi- 
cially settle  the  question,  and  render  such 
decree  as  may  be  Just  and  equitable,  and  en- 
able them  to  collect  their  debts;  that  a  set- 
tlement of  the  accounts  of  the  reenter  be- 
fore a  commlfiBloner  of  the  court  might  be 
decreed,  creditors  (If  any  other  than  «Mn- 
plalnants)  convened,  and  required  to  prove 
their  debts,  and  on  account  of  debts  be  taken 
and  reported  by  the  commissioner,  an  ac- 
count of  the  real  estate  of  which  testator 
died  seised,  the  value  and  rental  value  there- 
of taken  and  reported;  that,  in  the  event  the 
rents  wlD  pay  complainants'  debts  within  five 
years,  said  lands  be  decreed  to  be  rented  for 
that  purpose,  and,  If  said  laud  will  not  rent 
for  a  sum  sufficient  to  pay  within  five  years, 
that  the  lands  liable  for  the  payment  of  com- , 
plalnants*  debts  be  decreed  to  be  sold  for 
the  payment  of  the  same.  Thomas  H.  Mc- 
Glaughlin and  others,  grandchildren  of  the  tes- 
tator, demurred  to  the  plaintiffs'  bill,  and  for 
answer  say  that  by  the  terms  of  said  testa^ 
tor's  will  they  are  to  receive  equally  the  pro- 
ceeds of  the  sale  of  said  testator's  lands  when 
sold  according  to  the  terms  of  the  will;  that 
they  know  nothing  of  the  pretended  debts  al- 
leged to  be  due  the  plainttffg     ortn>m  thete 
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grandfather's  estate,  but,  If  any  delits  ever 
existed,  they  are  now  barred  by  the  statute 
of  limitations,  and  they  rely  upon  and  plead 
the  said  statute  to  all  three  of  said  pretended 
debts,  and  deny  their  validity.  They  further 
allege  that  the  Judgments  set  forth  against 
the  executor  in  the  jdalntUfs'  bill  are  not 
prima  facie  evidence  of  the  Justness  of  any 
claim  on  the  part  of  the  plaintiffs,  or  either 
of  them,  against  respondents,  and  that  such 
judgmenlB  against  the  executor  do  not  and 
have  not  sti^^ied  the  statute  of  limitations 
as  against  respondents;  that  the  claims  of 
H.  P.  McGlaughlln  and  M-  H.  Corbett  are 
identical,  and  are  open  accounts,  dated  In 
1866,  for  work  done  on  the  decedent's  farm, 
and  are  for  (100  each,  copies  of  which  ac- 
counts are  exhibited  with  said  answer;  that 
on  these  accounts  actions  were  Instituted  on 
the  7th  day  of  February,  1867,  against  the 
executor,  and  Judgment  obtained  thereon 
against  said  executor  in  their  favor  on  the 
6th  day  of  September,  1867;  that  the  Judg- 
ment of  the  plaintiff  William  Skeen  purports 
to  have  been  obtained  on  a  jvrlting  obligatory 
of  Hugh  McGlaughlin  to  him  for  f  175,  dated 
and  doe  the  3d  day  of  February,  1S5^  and 
an  attested  copy  of  the  declaration  of  said 
Skeen  filed  against  the  executor  was  exhib- 
ited with  said  answer;  that  said  Judgment 
was  not  prima  facie  evidence  of  the  Justness 
of  said  pretended  debt  as  against  respond- 
enta*  and  did  not  stop  the  statute  of  limlta- 
ti<Hii  aa  to  them,  and  said  obligation.  If  It 
ever  bad  any  legal  existence,  was  long  since 
barred  by  the  statute  as  to  them,  and  they 
expressly  pleaded  and  relied  upon  said  statr 
ute.  And  they  further  allege  that  it  appears 
from  the  appraisement  Wl  that  Hugh  Mc- 
Olaugblln  left  a  large  amount  of  personal 
property  which  should  have  been  applied  in 
payment  of  his  debts,  and  they  pray  the  dis- 
missal of  the  plaintiffs'  suit.  The  defend- 
ants also  filed  an  amended  answer,  in  which 
they  allege  that  personal  property  of  the 
value  of  f897.75  came  into  the  hands  of  said 
David  McGlaughlin,  the  executor,  of  which 
amount  of  property  he  only  sold  ^402  worth, 
and  that  he  collected  various  bonds,  as  shown 
by  his  settlunent,  amounting  to  nearly  or 
quite  1800  more,  naming  the  jmrtles  from 
whom  said  collections  were  made,  some  of 
which  money  he  paid  out  upon  a  number  of 
nnall  doims  presented  to  him  by  various  per- 
sona, as  appears  from  the  various  settlements 
made  by  said  executor  of  his  accotmts,  none 
of  which  claims  were  ever  proven  In  such 
manner  aa  made  it  proper  and  right  for  said 
executor  to  pay  them;  that  the  amount  of 
personalty  which  came  Into  the  hands  of  said 
executor  was  amply  sufllcleut  to  have  more 
than  paid  all  of  the  Just  debts  of  the  testator 
and  the  pretended  daim«  of  plaintiffs,  but  in- 
stead of  so  doing  he  paid  it  out  to  the  devi- 
sees and  legatees  and  the  testator's  widow; 
that  he  took  no  refunding  bonds  from  the 
legateee,  and  haa  nude  himself  liable  to  the 


extent  of  the  personal  property  which  came 
into  his  hands,  and  that  it  would  be  inequi- 
table and  unjust  to  shift  the  responsitHUtr 
from  the  personal  to  the  real  estate,  Inaamucb 
as  the  said  executor  is  solvent,  and  the  debts 
should  be  charged  to  him,  since  he  has 
wasted  and  mlsai^lled  the  fund  liable  for 
said  debts;  and  that  Hugh  McGlaughlin  and 
M.  H.  Oorbett  cannot  claim  anything  on  their 
UQjust  demands,  because  they  have  recdved 
the  very  property  which  should  go  to  the 
payment  of  Just  debts.  David  McGlaughlin, 
executor  of  the  last  will  and  testament  of 
Hugh  McGlaughlin,  deceaaed,  also  answered 
the  idaintiffs'  bill,  in  which  answer  he  claims 
that  he  made  his  pnqkw  Mtaemeota,  and  afr 
counted  for  and  paid  out  properly  ail  assets 
which  came  Into  his  hands  aa  such  executor; 
that  no  considerable  amount  of  jtersonatty 
came  into  his  hands,  the  same  having  been 
disposed  of  by  the  testator  in  specific  lega- 
cies, which  were  turned  over  to  the  parties 
entitled,  be  being  advised  that,  the  teetatOT 
having  charged  the  land  with  the  paymoit 
of  his  debts,  the  same  would  become  assets 
in  the  hands  of  the  executor  for  payment  of 
said  debts,  and  he  avers  that  the  remainder, 
after  the  Ufe  estate  of  the  widow  Bllzabetli 
McGlaughlin,  and  the  two-yeara  poesession 
of  the  land  aa  disposed  of  in  testator's  will, 
should  be  regarded  by  a  court  of  equity  u 
assets  In  the  hands  of  tlie  executor,  and  as 
such  should  be  sold  toe  the  paym^t  of  tlte 
debts  In  the  plaintiffs*  bin  mentioned.  He 
claims  that  he  has  jHroperiy  paid  out  all  funds 
that  came  Into  his  hands  as  executor,  and 
has  made  proper  settlements  before  commis- 
sioners appointed  by  the  court;  that  these 
settlements  were  approved,  confirmed,  and 
ordered  to  be  recorded  by  the  court;  and 
IH^ys  that  the  remainder  In  Hugh  McGIangb- 
lln's  home  place  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  unpaid  debts,  and 
says  there  was  nothing  in  the  bill  or  any  inrt 
of  the  proceedings  of  the  cause  surcbar^ng 
and  falsl^ng  the  settlements  made  by  him 
as  executor,  and  that,  in  the  absence  of  said 
allegationa,  said  accounts  and  ex  parte  set 
tiements  are  presimied  correct 

Now,  the  testator  departed  this  life  between 
March  and  May,  18G6,  and  the  bill  In  this 
cause  was  not  filed  until  May,  1885,  about  Id 
years  thereafter.  David  McGlaughlin,  the 
executor,  qualified  aa  such  between  March 
and  May,  1806,  and  made  eereral  ex  parte 
settlemeuts,  which  were  duly  confirmed  by 
the  court  The  defendants  demurred  to  the 
plaintiffs'  bill,  and  r^ed  on  the  statute  ot 
limitations,  and  we  have  aeea,  by  the  ex- 
hibits filed  with  their  answer,  showed  that 
the  claims  upon  which  the  Judgments  assert 
ed  In  their  bill  were  founded  were  not  of  such 
character  as  to  prarent  them  from  being  bar- 
red by  the  statute  of  limitations.  Without 
passing  upon  the  demurrer  and  the  plea  of  the 
statute  of  limitations,  the  court  referred  the 
cause  to  a  commissioner,  vbe  ratomed  a  rs> 
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port,  whfcli  was  not  cootlrmed,  and  nceptlons 
were  Indorsed  tliei-eon  by  the  defendants;  and 
the  cause  was  referred  to  another  commis- 
sioner, who  filed  a  report,  which  was  never 
confirmed.  The  defendants  then  filed  an 
amended  answer,  surc^rgins  and  falsifying 
the  ex  parte  settl^ents  of  the  execntor.  If 
the  canse  had  terminated  at  this  point,  I  am 
of  opinion  the  plaintiffs'  hiU  should  have  been 
dismissed,  as  the  claims  upon  which  the  blU 
was  predicated  were  clearly  barred  by  the 
statute  of  limitations,  and  the  demurrer 
should  bare  been  sustained.  On  the  7th  day 
of  April.  1886,  however,  H.  M.  Lockridge 
filed  his  petition  In  said  canse,  representing 
that  on  the  80th  day  of  Decemba.  1852, 
George  B.  Moffett,  as  principal,  with  EL 
Campbell,  Hugh  McGlanghlln,  and  James  T. 
Lockridge,  sureties,  executed  their  bond  to 
William  Skeen,  executor  of  Henry  M.  Mof- 
fett,  deceased,  for  the  stun  of  fl,tfOO;  that 
Geoiye  B.  Moffett  and  B.  Campbell  were  nt- 
torly  insolvent,  and  that  sold  B.ngit  Mo- 
Glaogmin  was  -dead,  and  said  Skeea  Instl- 
tnted  a  suit  on  said  bond  In  the  drcnlt  court 
of  Pocahontas  county,  and  in  June,  1860, 
a  judgment  was  rendered  against  said  Oeoi^ 
B.  MoflFett  and  James  T.  IJockridge,  the  said 
BL  Campbell  being  then  a  nonresidmt  of  the 
state  and  insolvent,  and  said  Hugh  Mc- 
Olaui^iUn  being  dead;  that  a  portltm  of  said 
Judgment  by  said  George  B.  Moffett  was  paid 
to  said  Skeen,  executor,  etc.,  and  the  residue 
thneof,  to  wit,  $2,746.80,  was  paid  on  the 
8^  day  of  January,  1888,  by  said  James  T. 
liockrldge  as  surety  to  your  petitioner  H.  M. 
Zxwkrldge,  who  was  assignee  of  Isaac  Moore, 
irtio  was  assignee  of  said  William  Efteoi; 
Oat  oii»-half  of  this  debt,  to  wit,  $l,B7a40,  as 
nt  January  6,  1886.  was  due  from  the  estate 
of  aald  Hugh  McGlanghlln  to  said  James  T. 
liOfikrldge  or  his  assignees;  that  raven-tenths 
ot  aald  sum  of  $1,873.40  Is  now  due  to  your 
petitioner  H.  M.  Lockridge,  the  same  having 
been  regularly  assigned  to  him,  and  the  resi- 
due, to  wit,  three-tenths,  was  due  your  pe* 
tltloner  LanQ^  Lockridge,  the  same  having 
been  regnlarly  assigned  to  him.  The  petition- 
ers then  further  represent  that  a  creditor^ 
bin  In  the  name  of  H.  P.  McGlanghlln  and 
others  <bdng  the  original  of  which  we  have 
been  speaking),  the  object  of  which  was  to 
convene  the  creditors  of  said  Hugh  McGIaivh- 
lln,  ascertain  his  debts,  and  sell  hto  lands  to 
satisfy  the  same,  was  then  pending  in  the 
drcnit  court  of  said  county,  and  tlie  petltlon- 
ers  had  had  their  claim  reported  by  the  cnn- 
missloner  in  said  cause,  and  they  filed  this 
tbeir  petition  in  ssld  cause,  and  pray  that 
tlMj  may  be  made  parties  theretOt  designatr 
Ing  those  they  desire  made  dtfendants  to 
tttelr  petition,  consisting  of  tiie  children, 
graQd(diIldren«  devisees,  and  legatees  of  said 
Hn^  McGlaui^n,  and  i»aying  tiiat  the 
land  of  said  Hugh  McGlaughUn  might  be  sold 
to  Mtls^  his  debts,  and  that  In  any  decree 
wbkA  might  be  rmdered  In  said  canse  their 


Interests  might  be  fuUy  protected.  The  de- 
fendants filed  their  answer  to  said  petition, 
attacking  the  settlements  made  by  the  exec- 
utor of  Hugh  McGlanghlln,  deceased,  seek- 
ing to  surcharge  and  falsify  the  same,  point- 
ing oat  varlons  errors  which  they  claim  to 
exist  therein,  and  Insisting  that  the  personal 
property  which  came  into  the  hands  of  said 
executor,  and  which  was  the  primary  fund 
for  the  payment  of  dd>t8,  should  be  c^rged 
against  him,  in  so  far  as  he  has  paid  the 
same  in  l^acies.  In  violation  of  law,  and  In 
so  far  as  he  has  not  been  charged  therewith. 
The  petitioners  further  allege  that.  If  a  prop- 
er accounting  and  handling  of  the  estate  had 
been  made  by  said  executor,  there  would  have 
been  ample  funds  In  his  hands  to  have  iiald 
off  all  the  debts  claimed  to  be  due  from  the 
estate,  even  If  the  supposed  claim  of  the  pe- 
titioners was  valid  and  subsisting.  Tbey  de- 
ny the  existence  ot  any  claims  or  liaUlity  on 
the  part  of  Hagh  McGlanghlln's  estate  to 
James  T.  Lockridge  or  his  assignees,  H  BI. 
and  Lanty  Ijot^ld^  and  tJlega  that,  If  there 
ever  might  have  been  such  liability,  the  claim 
has  Itmg  since  been  barred  by  the  statute  of 
limitations.  Th^  require  the  fullest  proof 
tlureof,  and  allege  that  Hugh  McGlauj^n 
died  in  the  spring  of  1806,  and  his  execntn: 
qnaUfled  a  short  time  thereafter,  making 
nearly  20  years  that  had  ^psed  since  the 
quallflcatl<m  of  said  executor;  and  that  nei- 
ther James  T.  Lockridge  nor  his  assignees 
can  occupy  any  better  or  high»  position  as  to 
this  debt  than  William  Skeen,  the  original 
obligee,  and  as  he  could,  under  no  circum- 
stances, collect  It,  or  any  part  thereof,  from 
tiie  estate  of  Hugh  McGlaughUn,  a  fcntlori 
cannot  Lockrldge's  assignees.  Th^  deny 
that  George  B.  MofDett,  the  principal  In  said 
bond,  was  Insolvent,  and  allege  tiiat  be  was 
the  owner  of  a  Ufe  estate  In  a  large  and 
valuable  tract  of  land  situated  in  said  county, 
and  that  said  life  estate  is  stin  liable  for  the 
payment  of  said  debt;  that  the  said  lands 
are  very  fertile,  and  if  rented  out  would  In  a 
few  years  pay  off  said  debt  snd  that  It  was 
the  duty  of  J.  T.  Lockridge,  Instead  of  pay- 
ing off  said  debt  due  from  George  B.  Moffett, 
the  prindpal,  to  have  required  said  Skeen  or 
his  assignees  to  have  first  rented  these  lands 
and  exhausted  the  prindpal  before  requiring 
hten  to  pay  the  said  debt;  that  the  said  iMck- 
ridge,  being  in  possession  of  theu  tacts,  and 
fi&lling  to  avail  himself  of  them,  was  then 
estopped  frtnn  making  a  co-surety  contribute, 
even  if  it  was  right  and  proper,  under  the 
circumstances,  to  do  so.  They  pray  that  tiie 
accounts  of  the  ssJd  David  McGIan^lin,  ssk- 
eentor,  may  be  corrected  as  sn^^ted  In  aald 
answer;  that  he  be  chai^fed  with  all  p«nonal 
property  turned  over  by  him  or  paid  upon 
legacies;  that  the  life  estate  of  the  principal 
debtor,  George  B.  Moffett,  In  the  lands  of  his 
wife,  mentioned  in  said  answer,  be  rented  or 
sold  as  might  seem  best  to  the  court,  and  the 
proceeds  sppUed  to  the  r^aym«it  to  James 
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T.  Iiockridge  or  his  assignees  €i  the  money 
be,  as  surety,  has  paid  for  said  George  B. 
Moffett,  and  that  H.  M.  Lockrldge  and  Lanty 
Lockridge  be  enjoiued,  and  forever  prohibit- 
ed, from  farther  proceeding  against  the  es- 
tate of  the  defendants  In  the  land  of  Hugh 
McGlanghlln  acquired  under  said  will. 

On  the  19th  of  October.  1S66,  the  cause 
was  referred  to  Lu  H.  McOllntlc,  one  of  the 
commlsaionera  of  the  court,  who  made  a  re- 
port In  which  he  found  In  favor  of  part  of 
the  legatees  as  to  the  statute  of  limitations 
the  legatee's  devastavit,  finding  the  ex- 
ecutor In  debt  to  the  estate  $1,143^1.  Be- 
fore this  report  was  finally  acted  upon  It 
was  brought  to  the  attention  of  the  court 
tituit  David  McOlaughlln,  uecntor,  etc.,  was 
Insane,  and  so  much  of  the  decree  as  was  a 
personal  decree  against  said  executor  was 
set  aside,  and  a  committee  was  appointed  for 
said  Insane  person.  However,  the  real  es- 
tajte  of  Hugh  McGIaughlin,  deceased,  was 
directed  to  be  rented  out  On  the  16th  of 
October,  1887,  said  cause  was  recommitted 
to  Commissioner  McCUntic,  giving  special 
directions  as  to  Lockridge  debt,  and  said  com- 
missioner made  his  report  finding  a  devas- 
tavit of  $1,289.85.  Subsequently  said  Com- 
mlsBioner  McCUntic  made  another  report, 
finding  the  devastavit,  after  crediting  cer- 
tain sums  thereon,  to  be  $701,  as  of  the  13th 
day  of  June,  1890,  which  repmt  was  con- 
firmed by  decree  rendered  on  the  18th  day 
of  October,  1891,  fixing  the  devastavit  at 
$701,  and  from  the  decree  conflrmli^  said 
report  this  appeal  was  taken. 

The  principal  question  we  are  called  on  to 
determine  in  this  case  arises  upon  excep- 
tions to  the  last  report  made  by  Commis- 
sioner L.  M.  McCUntic.  By  said  report  It 
will  be  perceived  that  said  commissioner 
ascertained  the  gross  sum  of  said  executor's 
devastavit  to  be  $1,269.85,  which  amount  was 
reduced  to  the  sum  of  $701  by  allowing  said 
executor  credit  for  $40.28  commissions  and 
Interest  thereon  to  June,  1S90,  making  $00.82; 
also  by  allowing  him  credit  for  the  Judg- 
ment of  H.  P.  McGIaugblin,  with  Interest  to 
June  18, 1880,  amounting  to  $165.98;  also  by 
a  Judgment  of  M.  H.  Oorbett,  which,  with  In- 
terest to  June  18, 1800,  amounted  to  $168.00; 
and  by  $200,  the  amount  of  the  estate  the 
widow  might  have  taken  at  the  sale.  The 
legatees,  by  their  attorney,  excepted  to  said 
report  so  far  as  it  credited  the  executor  with 
$95.82  commissions,  and  with  said  Judg- 
ments In  favor  of  H.  P.  McGlaughlin  and 
M.  H.  Corbett,  and  with  the  $200  which  the 
widow  might  have  claimed  at  the  sale;  also 
MB  to  the  special  statement  made,  at  the  Ih- 
Btance  of  the  executor's  attorney,  finding 
the  amount  of  William  Skeen's  Judgment 
The  administrator  of  David  McOlaughlln, 
-deceased,  also  excepted  to  said  report:  (1) 
Because  the  specific  legacies  to  H-  P.  Mc- 
GlaoghUu,  M.  H.  Corbett,  and  Elizabeth  Mc- 
<31aagliUD  sbonld  haTe  been  allowed  to  Da- 


tUI  BIcGlaugblln  as  a  credit  upon  his  Indebt- 
edness to  Hugh  McGlaughUn's  estate,  be- 
cause there  were  no  depts  then  existing 
upon  the  payment  of  which  there  was  no*^ 
ample  means  In  his  hands  after  paying  over 
said  legacies.  ^)  The  Judgment  of  Skeen 
<if  there  ever  was  any  such)  was  a  personal 
Judgment  against  David  McOlauglilln,  and 
not  against  talm,  to  be  paid  out  of  his  de- 
cedent's estate.  (8)  As  a  personal  Judgment 
against  said  David  McOlaughlln,  the  same 
was  barred.  See  copies  of  Judgment  and  ex- 
ecution by  the  former  report  (4)  Said  Skeen 
never  presented  his  claim  tor  allowance 
against  the  estate  of  H.  P.  McGlanghlln.  de- 
ceased, although  notice  was  duly  patdlshed 
by  the  executor.  (Q  The  legacy  having  been 
paid  Sltzabetb  McGlaughllo,  Instead  of  the 
$200  allowed  ber  by  law  It  she  was  deprived 
of  the  legacy,  the  executor  should  be  credited 
In  settlement  with  the  $200  as  of  the  date  at 
which  he  paid  her  the  legacy,  in  all  equity. 
(6)  There  was  no  evidence  of  devastavit  be- 
fore the  commissioner  upon  which  to  base 
bis  principal  statement  or  first  statement, 
and  It  appearing  that  the  executor  simply 
followed  the  Intention  of  the  testator,  and 
bis  settlements  having  been  regularly  made 
by  an  ex  parte  c(»nmlsBloner,  the  special 
statement  should  be  adopted  and  this  cause 
dismissed.  (7)  The  heirs  of  Hugh  McGlaugli- 
Un  are  In  no  condition  to  claim  a  devastavit, 
which  Is  claimed  to  arise  by  the  executor 
liaving  paid  over  specific  personal  legacies  of 
a  perishable  nature.  Equality  between  them 
is  equity,  and  they  cannot  complain. 

The  only  decree  complained  of  in  the  as- 
signment of  errors  is  the  final  decree  ren- 
dered on  the  18th  day  of  October,  1894, 
which  heard  the  cause  on  the  report  of  Com- 
mlsGloner  McClintlc  filed  on  the  14th  of  June, 
1890,  with  the  above  exceptions  Indorsed 
thereon,  confirming  said  report  so  far  as  It 
found  the  devastavit  committed  by  the  ex- 
ecutor of  Hugh  McGlaughltn,  deceased,  to 
be  $701,  as  of  the  ISth  of  June.  1890,  whlcb 
sum,  with  Interest  thereon  to  the  date  of 
the  decree,  amounted  to  $833.26,  and  ap- 
pointed a  special  receiver,  who  was  decreed 
to  recover  of  the  estate  of  David  McGlaugh- 
Un,  deceased,  to  be  levied  of  the  goods  and 
chattels  of  said  decedent  in  the  hands  of  bis 
administrator,  the  sum  of  $833.28,  with  In- 
terest thereon  from  the  17tb  day  of  October, 
1894,  till  paid,  and  costs;  and  said  special 
receiver  was  thereby  empowered  to  take 
such  legal  steiw  as  he  might  deem  neces- 
sary, by  execution  or  otherwise,  to  collect 
the  money  aforesaid,  directing  the  same  to 
be  brought  Into  court  to  be  disbursed;  and 
In  the  event  the  said  special  receiver  should 
be  unable  to  collect  said  sum  out  of  the  per 
Bonal  estate  of  the  said  David  McOlaughlia 
In  the  hands  of,  or  which  should  be  In  the 
hands  of.  the  administrator  of  David  Mc- 
Glanghlln, then  he  might  proce^  to  enforce 
the  collection  of  said  claim  against  the  real 
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ortate  of  aald  THyIA  UcGlBnchlln  In  the 
luinds  of  hSa  b^rs. 

The  first  error  aasigned  and  relied  upon  by 
the  appellant  admlniatrator  <tf  David  Mc- 
QlanghttDt  deceased,  ia  aa.  foUowa:  It  was 
error  to  decree  la  favor  of  Hugh  McGlant^ 
Hn's  gautddiUdrai  against  the  estate  of 
the  exaoator.  David  McGHanghUn,  9838^ 
baacid  np<n  a  devastavit  conslatlnK  of  pay* 
«nait8  of  legacies  prematurely  to  Qie  widow 
£aiEaiwtb  McSlaugfalln,  M.  H.  Gorbett,  and 
Hugh  P.  JUcQlanghlin.  The  only  question 
arising  under  thla  aaslgnment  of  error  la 
whether  the  executor,  David  AIcGlaughlln, 
committed  a  devastavit  l,n  making  the  pay- 
ments mentioned  la  aald  assignment  of  er- 
rara.  Aa  to  what  constltntea  devaatavlt,  2 
Loniax,  Bt^rs,  p.  475.  thus  states  the  law: 
"An  e»cntor  ot  administrator  Is  subjected 
tfj  law  to  UabUl^  personally  for  various  acts 
ct  mlaoonduct  amounting  to  a  violation  or 
ne^ect  of  duty,  and  whleh  Is  called  In  law  a 
'devastavif  or  wasting  ot  the  assets.  In  law 
a  devastavit  is  a  mismanagement  of  the  es- 
tate and  eftects  of  the  deceased.  In  the  squan- 
dering and  misapplying  the  assets  contrary 
to  the  trust  and  confidence  reposed  In  the 
executors  or  administrators,  for  which  they 
Shan  answer  out  of  their  own  pockets  as  far 
as  th^  have  or  might  have  had  aaaeta  of  the 
deceaaed.  *  *  *  It  is  tbe  general  duty  <tf 
the  executor  to  apply  the  legal  personal  as- 
aets  of  the  testator  to  the  satistactton  of  the 
creditors,  before  he  satisfies  any  of  the  lega- 
tees." In  the  same  volume  (page  208)  It  Is 
laid:  "Tb.6  payment  of  a  legacy  before  a 
debt,  if  the  aasets  afterwards  prove  Ineuffl- 
den^  will  in  many  instances  Involve  his  per- 
sonal rnponslbUlty  to  the  creditor,  and  sub- 
ject his  own  estate  to  the  charge,  It  being  a 
devastavit  to  pay  or  assent  to  legacies  before 
the  payment  of  debts."  On  this  proposition 
the  law  Is  stated  as  follows  In  the  case  of 
Slppen  V.  Carr's  Ex'r,  4  Mnnf.  119:  "An 
executor  cannot  defend  himself  against  the 
salt  oi  a  crecUtor  by  showing  that  before  be 
bad  notice  of  the  plalntUTs  demand  he  paid 
over  the  assets  to  the  legatees  of  the  tes- 
tatbr."  So,  als<^  In  the  case  of  Oookus  v. 
Peyton's  Bx'r.  1  Orat  4S2  (section  4  of  the 
syllabus).  It  la  held  that  "an  administrator 
paying  away  tbe  assets  of  the  estate  to  dis- 
tributees, without  notice  of  debts  or  Uablll- 
tlee  of  bis  Intestate,  must  account  to  cred- 
itors of  the  amount- 80  paid  away,  with  Inter- 
est" Said  executor  had  It  In  his  power,  un- 
der section  30  Of  chapter  87  of  tbe  Code,  to 
have  protected  himself  and  the  creditors  of 
said  estate  by  taking  a  refunding  bond.  Said 
section  provides  that  "If  any  personal  repre- 
sentatiTe  shall  pay  any  legacy  given  by  the 
will,  or  distribute  any  of  the  estate  of  his 
decedent,  and  there  be  filed  In  said  clerk's 
office  a  proper  refunding  bond  for  what  Is  so 
paid  or  distributed,  with  a  security  therein 
sufficient  at  the  time  ot  taking  it,  such  per- 
sonal reprraentative  shall  not  on  account  of 


what  la  so  pidd  or  distributed,  be  personally 
liable  tta  any  debt  or  demand  agalnsi  the 
decedent,  whether  It  be  of  record  or  not,  un- 
less within  one  year  from  bla  qualification,  or 
before  such  payment  or  distribution,  he  shall 
havenotlceof  suchdebtordemand."  And  said 
section  proceeds,  to  provide  for  suits  by  cred- 
Itorsoponsuch  refunding  bond.  Itwnsclearly 
thednty  of  the  executor,  under  this  section  of 
theCode^to  have  taken  a  refunding  bond,and 
In  this  manner  to  have  protected  himself  and 
the  creditors  of  aald  estate.  Upon  tfala  queatl<ni 
see  the  case  of  Lewis  v.  Overby's  Adm'r,  31 
Orat  602  (point  4  of  the  syllabus),  where  it 
is  held  that  "the  executors,  having  distrib- 
uted the  personal  property  of  a  decedent  In 
bis  possession  at  his  death  without  taking 
a  refunding  bond,  are  responsible  to  the  cred- 
itor, though  they  knew  of  no  debt  due  from 
said  decedent" 

A  material  question  to  consider  In  this  case 
Is  whether  the  debts  of  the  testator  were  or 
not  made  a  charge  upon  the  real  estate  of  > 
which  he  died  seised  and  possessed.  The 
language  used  by  the  testetor.  "I  desire  that 
all  my  just  debte  be  paid  out  of  my  estate 
as  soon  after  my  decease  as  may  be  con- 
venient," are  almost  Identical  with  those 
used  in  the  case  of  Gaw  v.  Buffman,  12  Grat. 
628.  In  that  case  the  testetor  said:  fit  la 
my  will  and  desire  that  my  just  debte  be 
pfUd  out  of  my  estete  by  my  executor  here- 
'Inafter  mentioned;"  and  It  was  held  that 
the  debte  were  not  thereby  charged  upon 
the  testetor*s  real  estete.  Neither  does  it  ap- 
pear In  any  manner  by  implication  in  this 
case  that  It  was  the  Intention  of  the  testetor 
to  charge  his  land  with  the  payment  of  his 
debts,  but  the  contrary  seems  to  have  been 
his  Intent;  because  after  the  death  of  his 
wife,  and  after  the  'two  years  his  nephews 
Hugh  P.  McGlaughlln  and  Muscoe  H.  Oorbett 
were  to  have  tbe  use  of  the  farm,  be  directed 
it  to  be  sold,  and  that  his  son  John  A.  Mc- 
Glaughlln receive  fl25  ont  of  the  proceeds 
bis  daughter  Mary  Ann  Hogsett  recelvf 
fl(X)  of  the  proceeds,  and  the  remainder, 
thereof  be  divided  between  bis  grandchlldrei.- 
then  living.  In  the  case  of  Thomas  r.  Rectoi . 
23  W.  Va.  26  (first  point  of  syllabus),  It  wai 
held  that  "real  estete  Is  not  chargeable  wlta 
pecuniary  legacies  unless  the  Intention  so  tA 
charge  Is  expressed  In  the  will,  or  such  Inte^ 
tion  appears  by  Implication."  The  paymeui 
of  the  legacies  prematurely  to  tbe  widov 
Elizabeth  McGlaughlln  and  to  H.  M.  Cw 
bett  and  Hugh  McGlaughlln  without  requir- 
ing a  refunding  bond  must  be  considered  a^ 
a  devastevit  The  grandchildren  were  en- 
titled to  have  the  debte  paid  out  of  the  pep 
sonalty,  and  the  real  estete  devteed  to  them 
protected  from  the  debte  of  tbe  testator,  and 
for  this  reason  I  regard  tbe  second  assign 
ment  of  error  not  well  taken. 
.  The  tblrd  assignment  of  error  daims  that 
it  was  error  to  decree  affirmative  relief 
against  the  estete  oZ  the  defendant  David- 
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McGlaughlln  In  favor  of  his  co-defendants, 
the  ^'andcbildren  of  the  testator,  npon  the 
pleadings  in  this  cause.  This  assignment, 
however,  cannot  be  sustained  when  the  an- 
swer of  said  grandchildren,  In  response  to 
the  petition  filed  by  H.  M.  Lockridge  and 
Lant7  lioclcrldge,  Is  examined  and  consid- 
ered, for  tbe  reason  that  the  claims  of  said 
grandchildren  and  their  contoitlon  in  this 
cause  are  fully  pleaded  and  relied  on. 

The  fourth  assignment  of  error  claims  that 
it  was  eiTor  to  decree  anything  against  the 
estate  of  David  McOlanghUn,  deceased,  with- 
out arst  making  his  children  parUes  thereto. ' 
Upon  this  question  see  Jones  v.  Reid's  Adm'r, 
12  W.  Va.  350  (fourth  point  of  the  syllabus), 
where  It  is  said  that,  "in  a  salt  to  recover  a 
claim  against  an  estate  simply,  no  defendant 
is  necessary  or  proper  except  the  phonal 
representative." 

In  the  fifth  assignment  of  raror  it  was 
claimed  to  be  error  to  overrule  the  exceptions 
of  the  appellants  to  the  report  of  Oommls- 
sloner  McQlntlc,  and  to  sustain  the  ezcep- 
Uon  of  the  grandchildren  thereto.  The  ez- 
cqttlons  indorsed  by  appellants  on  said  re- 
port have  already  been  set  forth  and  con- 
sidered in  this  opinion,  and,  for  the  reasons 
above  stated,  were  pnqieiiy  overruled  by  the 
court. 

The  sixth  assignment  of  error,  to  wit,  that  'it 
was  error  to  decree  anything  in  favor  of  ^e 
grandchildren  now  living,  because  only  those 
grandchildren  living  at  the  date  of  the  death 
of  the  testator's  widow  can  take  under  tbe 
terms  of  the  will,  and  the  widow  is  still  liv- 
ing, and  the  particular  fund  out  of  which  the 
legacies  of  the  grandchildren  are  carved  fall- 
ing, the  legades  failed,"  is  suffldoitly  dis- 
posed oC  by  referring  to  the  decree  complained 
of,  from  which  it  Is  manifest  Uiat  nothing  had 
been  decreed  thereby  in  favor  of  said  grand- 
children, said  decree  merely  having  deter- 
mined Qie  amount  of  the  devastavit  commit- 
ted by  the  executor,  and  directing  a  special 
receiver  to  collect  the  same,  without  In  any 
manner  Indicating  how  it  shall  be  disbursed. 

The  seventh  assignment  of  error  is,  that 
it  was  error  to  declare  the  payment  of  the 
legacy  to  tbe  widow,  H.  P.  McGlaughlln,  and 
M.  H.  Corbett  a  devastavit  so  far  as  the  Lock- 
ridge debt  was  concerned,  for  there  was  noth- 
ing due  from  the  testator's  estate,  nor  any- 
thing known  of  any  such  claim,  until  nearly 
20  years  after  such  legacies  were  paid  over 
by  the  executor.  This  assignment  of  error  is 
met  by  the  case  of  Lewis  v.  Overby's  Adm*r, 
31  Grat  602  (fourth  point  of  syllabus),  above 
({uoted,  where  it  Is  held  that  tbe  executors, 
having  distributed  the  personal  property  of 
their  testator  In  his  possession  at  his  death 
without  taking  a  refunding  bond,  are  respon- 
sible to  the  creditor  for  Its  value,  though  they 
knew  of  no  debt  due  ftom  said  testator;  and 
also  by  the  case  of  Cookns  v.  Peyton's  Bz^. 


1  Grat.  432  (fourth  point  In  tbe  syUabos), 
where  It  Is  held  thaf  "an  admlntstrator  pay- 
ing away  the  assets  <^  the  estate  to  distrib- 
utees, without  notice  of  debts  or  UaUntles  of 
his  Intestate,  must  account  to  erMlttna  tot 
the  amount  so  paid  away,  with  IntereBt." 

The  appdlees  in  their  brl^  make  a  eroa 
assignment  of  error,  In  which  th^  claim,  that 
the  court  erred  In  the  decree  complained  of  hi 
overruling  their  exertions  to  OommlssIoDer 
McOlintlc's  report,  which  exceptions  have 
beoi  bereinb^ore  quoted,  and  in  my  opiaHn 
said  exceptions  should  have  been  sustained, 
first,  bemuse  commissions  were  lmpT<^>erl; 
allowed  to  the  eucutor,  who  had  failed  to 
comply  wltb  the  statute  In  regard  to  the  set- 
tlement of  his  accounts,  which  commlsskuu, 
with  the  accrued  Interest  thereon  to  Jane  IS, 
1890,  amounted  to  195.82.  Ttie  two  Judg- 
ments excepted  to— one  in  tkrm  of  3L  H.  Oor- 
bett  for  $16S.09,  ttie  other  in  favor  of  H.  P. 
McGlaughlln  for  f 165.96— were  impropoiy  al- 
lowed as  credits  to  said  executor  upon  the 
amount  of  his  devastavit,  beca.use  tbe  same 
had  been  held  to  be  barred  by  the  statute  of 
limitations,  and  were  so  barred  when  paid 
said  executor,  snd  Oie  f200  whlcb  ms  al- 
lowed as  a  credit  to  said  executor  was  Im- 
properly allowed,  as  our  statute  (chapter  78, 
i  11,  Code)  provides  that  "when  any  provi- 
sion for  a  wife  is  made  in  a  husband's  wilt, 
she  may,  within  one  year  from  tbe  time  of 
the  admission  of  the  will  to  probate,  renonnee 
such  provision.  *  *  *  If  such  renundation 
be  made,  or  if  no  provision  be  made  for  her 
in  the  will,  she  shall  have  such  share  of  her 
husband's  real  and  personal  estate  as  she 
would  have  had  If  be  bad  died  intestate  leav- 
ing children;  otherwise  she-  shall  have  no 
more  thereof  than  Is  0ven  her  by  the  wIU." 
But  even  If  the  widow,  under  the  drcumstao- 
ces  of  this  case,  had  been  entitled  to  retain  the 
9200,  that  fact  would  not  entitle  the  executor 
to  a  credit  for  that  amount  Upon  this  pohil 
see,  also,  Cunningham  v.  Cunningham,  30  W. 
Va.  600,  5  S.  EL  189  (third  point  of  syUabns). 
where  it  Is  held  that.  If  a  husband  failed  to 
renounce  the  provisions  of  a  will  made  in  his 
favor  by  his  deceased  wife,  his  right  to  a  dis- 
tributive share  of  h»  personal  estate  is  bar 
red,  and  the  same  rule  applies  to  a  widow 
who  falls  to  renounce  the  provisions  in  her 
favor  in  her  deceased  husband's  will  within 
the  time  prescribed  by  statute.  For  these  rea- 
sons my  conclusion  Is  that  the  court  erred  in 
overruling  the  exceptions  Indorsed  on  tbe  re- 
port of  Commissioner  McClintlc,  filed  June  IS. 
1800,  by  the  attorney  for  the  legatees,  which 
exceptions  are  relied  upon  in  said  cross  assign- 
ment of  errors.  In  this  respect  the  decree 
complained  of  should  be  corrected  by  char- 
ging the  executor  of  said  estate  with  the  items 
mentioned  In  said  last-named  exceptions,  snd 
in  other  respects  the  decree  complained  ol 
must  be  affirmed,  with  costs  and  damages. 
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SALINAS  «t  aL  T.  0.  AULTMAN  &  00.  et  bL 
(Siqnane  Conrt  of  South  CaroUna.  May  22, 

1897.) 

IirJUHCTlON— ISSDANCB  A.T  CHAHBERB~Bt  JUOOB 

or  BuPBBMB  Court — Appealable  Ordbb. 

1.  GmiBt  1805.  art  6,  {  4,  providiiv  that  the 
■apreme  court  ihaD  have  power  to  lasae  wiits  or 
orders  of  injnnctioa,  mandamoa,  quo  warranto, 
prohibition,  certiorari,  habeaa  corpus,  and  other 
original  remedial  writa:  and  It  shall  have  appel- 
late joitedlcttoii  only  m  eaae  of  diancar,  and 
■hall  ecmstltote  a  eoort  for  the  eomcOfm  of  er- 
ron  at  law,  doea  not  restrict  the  court's  power 
to  iBsne  writs  of  Injunction  to  cases' pending  in 
■nch  court,  either  in  its  original  or  appellate 
jurisdiction. 

2.  A  justice  of  the  supreme  court  has  jurisdic- 
tion to  grant  an  interlocutory  order  of  injunction 
at  chamDera;  Const.  1895,  art  5,  I  2B,  declaring 
timt  "each"  of  the  justicM  of  the  supreme  court 
tbaH  have  the  same  power  at  chambera  to  issue 
interiocatory  writs  or  orders  of  injunction  as 
when  in  open  court, — that  is,  as  aU  the  joa- 
tlces  in  open  court 

8.  Refusal  of  an  tuterlocutoiT  ordn*  of  In- 

Emction  on  the  ground  of  want  <tf  Jnrisffictlon 
appealable. 

Salt  GaroUna  B.  Salinas  and  others,  doing 
tnulnesa  as  A.  J.  Sallnaa  ft  Sons,  against  0. 
Anltmaa  ft  C&  and  J.  O.  Klngh,  aa  master  of 
AbtMTlIle  connty,  to  enjoin  a  sale  of  land. 
Vtom  an  order  of  Mr.  Justice  Pope  deoTtng 
an  Injunction  and  yacating  a  restraining  order, 
I^ntlfte  appeal.  ReTersed. 

The  decree  appealed  from  is  as  follows:  **A 
motion  was  made  before  me  as  an  associate 
jttstlce  ot  the  supreme  court  of  this  state  by 
the  above-named  plaintifEs  in  the  above-named 
action  In  the  court  of  common  pleas  for  the 
county  of  Abbeville,  in  this  state,  for  an  order 
of  Injunction  to  restrain  the  defendants  from 
selling  the  house  and  lot  described  In  the  com- 
plaint until  the  above-named  cause  could  be 
heard  on  its  merits.  The  application  in  the 
first  instance,  to  wit,  on  the  24th  day  of  Sep- 
tember, 1896,  was  ex  parte.  On  that  day  I 
granted  an  order  for  a  rule  to  show  cause  be- 
fore by  the  defendants  on  the  14th  October, 
1898,  why  such  preliminary  Injunction  should 
not  Issue.  When  the  rule  was  issued,  It  was 
believed  that  the  presiding  Judge  of  the  Eighth 
drcalt  was  absent  from  this  circuit,  and  also 
Judge  Wltherspoon,  who  was  appointed  under 
the  law  to  hold  the  courts  for  the  Eighth  cir- 
cuit, was  absent  from  this  circuit.  The  latter 
proved  to  be  a  mistake,  although  the  plaintiffs 
Jnstly  believed  that  he  was  so  absent  l^e 
defendants,  at  the  hearing  before  me,  made 
two  grounds  for  the  refusal  of  the  order  of  pre- 
Umlnary  injunction,— one  Jurisdictional,  and  the 
other  on  the  merits.  The  latt^  I  cannot  con- 
sider, because  I  ought  not  to  consider.  If  I 
am  without  Jurisdiction,  I  have  no  right  to  con- 
sider any  other  question  in  the  case.  My  Ju- 
risdiction to  bear  the  motion  Is  now  based  \ 
upon  the  provisions  of  the  new  constitution 
adopted  Id  the  year  1896.  This  Is  the  first  in- 
stance In  which  this  serious  and  delicate  ques- 
tion Is  squarely  presented  for  decision,  and  It 
has  been  given  serious  consideration.  After  a 
careful  review  of  the  provisions  of  the  new  oon- 


Btltutlon,  I  am  satisfied  I  hav*  no  Jurisdiction 
in  the  premises.  Briefly,  these  are  the  con- 
trolling thoughts  that  lead  me  to  this  conclu- 
slMi:  Section  1,  art  5,  Const  18D6,  provides: 
The  Judicial  power  of  this  state  shall  be  vested 
In  a  supreme  court.  In  two  circuit  courts,  to 
wit:  a  court  of  common  pleas,  having  dvil  Ju- 
risdiction, and  a  court  of  general  sessions,  hav- 
ing criminal  Jurisdiction  only.  The  general 
assembly  ma^  also  estaUIsh  coimty  courts, 
muulcipal  courts.  •  •  •»  Hi  en  It  Is  plainly 
manifest  tiiat  the  consUtntion  has  divided  the 
Judicial  power  of  the  state  among  certain  tri- 
bunals by  name.  Sections  2, 3, 4,  declare  what 
the  supreme  court  shall  be,  fixing  the  number 
of  Justices  thereof,  and  carefully  stating  In 
section  4  the  Jurisdiction  of  the  supreme  court 
In  these  words;  The  supreme  court  shall  have 
power  to  issue  writs  or  orders  of  Injunction, 
mandamus,  quo  warranto,  prohibition,  certio- 
rari, habeas  corpus,  and  other  original  and 
remedial  writs.  And  said  court  shall  have  ap- 
pellate  Jmladlctlon  only  In  cases  of  chancery, 
and  In  such  appeals  they  shall  review  the  find- 
ings of  fact  as  well  aa  the  law,  except  in  chan- 
cery cases  where  the  facts  are  settled  by  a 
Jury  and  the  verdict  not  set  aside,  and  shall 
constitute  a  court  for  the  correction  of  errors 
of  law  tmder  such  res;ulations  aa  the  general 
assemWy  may  by  law  prescribe.'  By  this  sec- 
tion 4,  the  supreme  cotirt  Is  granted  Jurisdic- 
tion—-First,  In  certain  Instances  of  original  Ju- 
risdiction; second.  In  appeals  In  chancery;  and, 
thh-d,  in  correcting  errors  of  law.  We  must 
remember  always  that  this  supreme  court  con- 
slsts,  by  the  terms  of  the  constitution,  of  four 
members,  and  Its  decisions  must  be  made  by 
a  majority  of  Its  members  In  cases  within  Its 
original  or  appellate  Jurisdiction,  unless  In 
tbose  Instances  where  the  court  is  equally  di- 
vided, or  some  constitutional  question  Is  pre- 
sented, as  set  out  In  the  twelfth  section  of  ar- 
ticle C.  Were  we  left  to  these  questions  of  the 
constitution,  it  wotild  be  clear  that  no  Indi- 
vidual Justice  of  the  supreme  court  could  make 
sny  order  In  matters  before  the  court,  either 
In  its  original  or  appellate  Jurisdiction,  and 
also  such  power  should  be  denied  him  in  any 
lower  court  But  section  iS,  art  6,  appears 
with  this  language:  'Bach  of  the  Justices  of 
the  supreme  court  and  Judges  of  the  supreme 
court  and  Judges  of  the  circuit  court  shall  have 
the  same  power  at  chambers  to  issue  writs  of 
habeas  corpus,  mandamus,  quo  warranto,  cer- 
tiorari, prohibition  and  Interlocutory  writs  or 
orders  of  Injunction  as  when  In  open  court. 
The  judges  of  the  circuit  comrts  shall  have 
such  powers  at  chambers  as  the  general  as- 
sembly. ♦  ♦  •*  Now,  what  power  has  a  Jus- 
tice of  the  supreme  court  In  open  court  in  a 
cause  pending  for  trial  In  a  cb*cuit  court? 
i  What  power  has  a  circuit  Judge  in  open  court 
In  a  case  pending  In  the  supreme  court?  None. 
If,  then,  a  Justice  of  the  supreme  conrt  has  no 
power  in  open  court  In  tiie  circuits  of  the  state, 
and  a  circuit  judge  has  no  power  In  open  court 
in  the  supreme  court,  what  Aom  this  language 
oceorring  In  section  as  ofjai^l^^  ^o(h^^[, 
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man  to  tilotte  WSh  9t  tbe  justices  of  Oie  bo- 
pcemQ  cour^  in  oatuas  paidlng  In  the  original 
Jorlsdlctlon  of  sadi  siqw^e  court,  wltb  the 
power  to  paaa  orders  at  chambera  In  anch  caa- 
m,  and  likewise  to  empower  drcait  judgee  to 
paas  ordwB  at  cbambera  within  their  jurisdic- 
tion as  clrcnlt  jndges.  As  before  stated,  these 
are  my  views,  briefly  stated.  It  follows,  fbexe- 
fore,  as  an  associate  justice  of  the  supreme 
court  I  have  no  Jurisdictkm  in  tbe  inemlses, 
and  the  motion  must  be  denied,  not  upcm  its 
merits,  but  purely  because  I  bave  no  jurisdlc* 
tlon  ow  It" 

Frank  B.  Gary  and  Saml.  0.  Cason,  for  ap* 
peUants.  Qraydon  &  Graydon,  for  respond- 
ents. 

ALIDBIGH,  Spedal  Judge.  This  Is  an  fu> 
ti<»i  tac  Injunction,  Instituted  by  appellants 
on  September  26,  1886.  On  September  2i, 
188%  Mr.  Associate  Jostloe  T.  J,  Pope,  upon 
application  of  appellants,  made  an  ordw  re- 
quiring the  respottduta  to  show  cause  before 
him,  at  Us  4diambera,  In  Newberry,  S.  C.  on 
October  14, 1886,  why  a^prellmlnary  order  of 
Injunction  should  not  Issue  against  them,  and 
meanwhile  restraining  respondents  from  sell- 
ing the  real  estate  described  In  the  complaint. 
On  October  6,  1886,  respondents,  upon  notice 
to  appellants,  moved  Mr.  Jnsttce  Pope  fw  an 
wder  vacating  and  setting  aside  his  coder  of 
September  21th,  supra,  upon  tiie  ground, 
among  others,  "because  his  hwior  had  not  ju- 
risdiction to  grant  said  orA&t;  Hon.  L  D.  Wlth- 
erspow,  the  judge  of  the  judicial  circuit, 
being  engaged  at  that  time  In  holding  the 
courts  of  the  Blghth  jodldal  circuit,  In  which 
the  subject  0^  the  action  Is  situated."  On  Oc- 
tober 16,  1886,  Mr.  Justice  Pope  made  a  do* 
cree,  which  should  be  Incorporated  la  the  re- 
port of  this  cause,  denying  the  motion  for  In- 
junction, vacating  his  former  order,  and  con- 
cluding In  these  wM-ds:  "As  an. associate  jus- 
tice of  the  supreme  court,  X  have  no  jurlsdlc- 
Uon  In  the  premises,  and  the  motion  [for  In- 
junction] must  be  denied,  not  upon  Its  merits, 
but  purely  because  I  have  no  jurisdiction  over 
It"  Appellants  appealed  from  said  decree  uih 
oo  the  sole  ground  that  "his  b<mor  erred  In  de- 
ciding that  he  had  no  jurisdiction  to  Issue  a 
preliminary  order  of  Injunction  In  the  above- 
stated  case."  The  Issue  thus  raised  involves 
the  construction  of  certain  sections  of  the  con- 
stitution of  the  state  adt^ted  In  1895.  Arti- 
cle 6. 1 4,  Const.  1886,  Is  as  follows:  "The  su- 
preme court  shall  have  power  to  Issue  writs 
or  orders  of  Injnnction,  mandamus,  quo  war- 
ranto, prohibition,  certiorari,  habeas  corpus 
and  other  original  and  remedial  writs.  And 
sold  court  shall  have  appellate  jurisdiction 
only  in  cases  of  chancery,  and  in  such  appeals 
they  shall  review  the  findings  oi  fact  as  well 
as  the  law,  except  In  chancery  cases  when  the 
faots  are  settied  by  a  jury,  and  the  verdict  not 
set  aside,  and  shall  constitute  a  court  for  the 
crarection  of  errors  of  law  under  such  regular 
tfow  as  the  general  assembly  may  by  law 


inescribe."  Article  4,  |  4,  Const  186^  reads: 
"Tlie  auprone  court  OaU  bave  a^p^te  jaita^ 
diction  only  In  cases  of  chancerr,  and  sbaD 
constitute  a  court  for  the  correction  of  erron 
at  law,  under  such  regulations  as  the  general 
assembly  may  by  law  prescribe:  provided: 
tb»  said  court  shall  always  bave  poww  to  to- 
sna  writs  of  Injunctlim,  mandamus,  quo  wa^ 
ran  to,  habeas  corpus,  and  such  other  origln&l 
and  remedial  writs  as  may  be  necessary  to 
give  It  a  genenil  mperviBcxj  coatrol  over  tn 
other  courts  In  the  state."  In  the  case  of  State 
V.  Hayne,  8  8.  O.  874,  wblch  was  an  applica- 
tion for  a  writ  of  mandamus,  Ohlaf  Justice 
Moses,  In  delivering  the  opinion  of  tbe  court, 
said:  "Now,  according  to  the  view  of  tiie 
learned  counsel  for  tbe  respondents,  the  power 
of  the  court  as  to  those  writs,  under  section  i 
art  4,  of  the  constitution,  is  limited  to  costrol 
by  otir  Bupervl^on  orer  all  other  courts  In  this 
state.  The  mere  reading  ot  this  section  Is 
enough,  I  trust,  to  convince  the  learned  coon- 
sel  that  Ms  Interpretatkm  of  tiw  sectlim  Is  not 
well  founded.  Tbe  writ  of  Injunction  may  be 
exercised  not  to  control  other  courts,  but  It 
acts  direcUy  upon  parties,  and  no  form  of 
Injunction  that  I  can  th&ik  of  could  prohlUt 
the  proceedings  of  a  court  of  Inferiw  jurisdic- 
tion." In  the  case  of  State  v.  FM,  24  a  C 
517,  the  late  Chief  Justice  SlmiWHi  gays:  It 
was  held  [in  State  v.  Hayne,  supra]  that  whDe 
the  power  of  the  suprane  court  In  r^emwe 
to  certain  writs  named  in  the  constitution,  to 
wit.  Injunction,  man  dam  as,  etc.,  was  the  sains 
as  existed  at  common  law  when  the  constitu- 
tion was  adopted,  yet,  with  reference  to  other 
original  and  remedial  writs  not  named,  as 
certiorari,  Its  power  was  limited  by  the  words, 
"as  may  be  necessary  to  give  It  general  super 
viBory  control  of  ail  other  courts  In  the  state." 
In  the  case  of  State  v.  Hayne.  supra.  It  was 
also  held  that  the  power  of  the  supreme  court 
In  Issuing  writs  of  Injunction,  mandamus, 
eta,  "is  not  limited"  b7  the  concludiBg  toms 
of  section  4,  art'  4,  of  the  constitution,  a- 
pressed  In  tbe  words,  "as  may  be  necessary  to 
give  It  a  general  sup^vlsory  control  ot  all 
other  courts  In  the  state";  but  such  terms 
qualify  only  the  Immediately  preceding  terms, 
"and  such  other  original  remedial  writs."  In 
the  case  of  State  v,  Westmorland,  27  fi-  C 
025,  7  S.  E.  256,  after  dthig  article  4.  |  4.  of 
the  constitution  of  1868,  this  court  held  that 
"tbe  supreme  court  has  power  to  grant  a  writ 
of  injuoctton;  but  It  has  no  power  to  dis- 
solve an  injunction  granted  on  circuit"  In 
Whltesides  v.  Neeley,  80  a  C  81,  8  S.  BJ.  2T. 
the  supreme  court  granted  an  order  of  Injunc- 
tion. The  provisions  of  article  6,  I  4,  of  the 
constitution  ot  1885,  wherein  the  supreme 
court  Is  given  the  power  to  grant  writs  of  In- 
junction, are  much  dearer  and  far  more  ex- 
plicit than  the  provisions  of  article  4,  |  4.  of 
the  constitution  of  1868.  The  words,  "ss  may 
be  necessary  to  give  It  [the  sopreme  court}  a 
general  supervisory  ocmtrol  ovw  all  other 
courts  In  the  state,"  found  In  the  constitutim 
ot  1868.        wMdl  to  .^^.5.t^fgB-^ 
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ed  the  doiAt  u  to  tbe  power  of  the  court  to 
grant  oriKlnal  writs  of  Injunction,  are  omit- 
ted tsom  the  constitution  of  ISpS,  and,  aa  we 
mnat  aaanme,  pupoaely  omitted.  We  most, 
therefor^,  bold  that  tbe  aapreme  court  baa  the 
power  to  Issue  **writB  or  nrders  of  Injunctim," 
and  that  such  power  Is  not  restricted  to  cases 
pending  In  this  court,  eUher  In  Its  wlglnal  or 
appellate  Jurisdiction. 

The  next  Issue  to  be  considered  Is,  has  a  Jus- 
tice eC  the  sqpreme  court  power*  at  chamb^ 
to  tasne  an  Interlocutory  writ  order  of  In- 
junction In  an  action  not  pending  In  tbe  sn- 
premtf  court?  PdOT  to  the  ctmstttutlon  of 
1896,  we  are  not  aware  of  any  constitutional 
I»o^^n  granting  such  power,  in  express 
terms,  to  •  Jnstloe  of  the  supreme  court.  Sec- 
tion 222B  Of  the  Berlsed  SUtotes  of  1893,  tak- 
en from  the  act  of  1868,  and  purporting  to 
carry  out  the  prprlslDns  of  article  4^  |  4.  of 
the  constitution  of  1868,  then  recently  adopted, 
la  aa  follows:  **Blacb  of  the  Justices  shall  hare 
powa.  to  administer  oaths,  Issue  writs  of  In- 
junction, mandasms,  habeas  corpus  and  other 
remedial  writs,  according  to  tbe  principles  and 
course  of  ttu  common  law,  not  Inconstatent 
with  tbe  couaUtntiOQ,  satdect  wmotlon  ttf  ei- 
ther party  to  re-examination,  afflnnance  or  re- 
versal and  final  adjndicatloo  by  the  ^nper  ju- 
risdiction.'' Section  230  of  onr  Code  of  Fro- 
eedurs,  as  It  ^ipears  In  tiie  Berised  Statutes 
of  1808,  and  as  taken  from  ttu  act  of  1870, 
reads:  "An  aider  of  Injunction  may  be  made 
by  tbe  oourt  of  conunon  ideas,  tat  which  title 
action  is  broui^t,  or  by  a  Judge  thereof;  and 
in  the  absence  from  the  circuit,  or  Inability, 
from  any  cause,  of  a' Judge  thereof,  by  a  Judge 
of  any  otber  circuit,  or  a  Justice  of  tbe  supreme 
court"  The  act  of  1870  would  seems  to  be  a 
limitation  <a  the  prorlalona  of  the  act  of  1868, 
reatrietlng  the  power  ot  a  Justice  of  the  su- 
preme court  to  make  an  order  of  injunction  to 
Bctl<ms  brought  In  the'  court  of  common  pleas 
when  "the  Judge  thereor'  was  absent  from  dr- 
enlt,  or  unable  to  make  the  order.  The  law  is 
very  different  now.  Const  18KS,  art  5,  S  25. 
Is  aa  ffdlows:  "Each  of  the  Justices  of  the 
aiqirane  oourt  and  Judges  of  the  circuit  court 
shaD  hare  tbe  same  power  at  chambers  to  Is- 
sue writs  of  habeas  corpus,  mandamus,  quo 
wananto,  certiorari,  prohtbltton  and  Interlocu- 
tory writs  or  orders  of  Injunction  as  when, In 
open  court"  Tbe  supreme  court,  under  sec- 
tion 4,  art  4,  of  the  constitution  of  1806,  is  In- 
vested wltti  the  "power  to  Issue  writs  ot  or- 
ders of  Injunction,"  using  that  term  In  Its  ordi- 
nary and  legal  slgniflcatkm)  while  section  26, 
anpni,  glTCS  to  "each  of  the  Justices"  the  "same 
power  at  chambers  to  Issue"  only  "Interlocu- 
t<wy  writs  (ff  orders  ot  injunction.**  An  "tai- 
tsfiocntory  order  of  Injunction"  is  a  term  well 
understood,  and  Is  referred  to  in  section  3^0 
of  tbe  Codfr  The  same  power  Is  given  to  each 
ot  tlie  Justices  of  tbe  suprane  court  as  is  given 
to  Judges  of  the  circuit  court  and  In  the  same 
words,  at  tfee  same  tbue  and  plac^  to  wit  Bfc- 
tion  25,  art  5,  C<mBt,  1895.  No  one  doubts,  or 
has  doubted,  that  a  Judge  of  «  clnmtt  has  the 


power  to  grant  an  Interloedtory  (Ardor  of  lit- 
Junction,  at  chambers.  In  any  action  brought  In 
faU  Circuit  If  this  be  true,  and  eedi  Justice 
ot  tbe  supreme  court  baa  tiie  same  power  at 
chambers,  then  each  Justice  has  "Jurisdictloo" 
power  to  bear  and  determine  a  motion  for  an 
Interlocutory  order  of  injunction  at  cham- 
bers. Just  as  any  drcnlt  Judge  could.  To  put 
any  other  cobb traction  upon  tbe  section  would 
defeat  Its  Intent  as  ezprassel  The  words  "as 
when  In  open  courts  mean  tiutt  each  of  tbe 
Justices  of  the  suprecoe  court  has  tbe  "same 
power  at  diambers  to  Issue  writs  <]t  babeaa 
corpus  •  •  •  and  Intcriocatocy  writs  or  or- 
ders of  injunction"  as  all  of  the  Justices  mIgM 
Issue  "when  in  open  court"  The  term  "each" 
Is  used  hi  cootnadlsUnction  to  "all"  ot  tbe  Jus- 
tices, as  huplled,'  necessarily,  In  the  term 
'■court"  which  Is  blade  up  of  '"all"  of  tbe  Jus- 
tices; the  tearm  "Chambers"  b>  contradlsttnc- 
tion  to  "open  court";  and  tbe  power  of  the 
several  Justices  In  granting  interlocutory  or- 
ders at  chambers  Is  tbe  same  "as"  the  "courT* 
when  It  Is  "open,"  and  considering  an  applica- 
tion for  an  Interlocutrary  writ  or  order  of  In- 
junction. Tbe  goieral  assemUy,  at  the  flrst 
meeting  thereof,  in  an  act  "to  provide  the  or- 
ganization of  the  supreme  court,  to  deane>  Its 
powers  and  Jurisdictions,"  etc.,  construed  the 
sections  of  the  constitution  of  1885.  The  Qilr- 
teentb  section  of  said  act  (see  Acts  1886,  pp.  9, 
7)  Is  as  ftdlows:  "Tbe  supreme  court  shall 
hare  power  to  Issue  write  or  orders  of  Injunc- 
tion, mandamus,  quo  warranto,  prohibition, 
certiorari,  habeas  corpus  and  other  remedial 
and  original  writs:  Bach  of  Uie  Justices  of 
the  supreme  court  shall  have  tiie  same  power  at 
chambers  to  administer  oaths.  Issue  write  of  ha- 
beas corpus,  mandamus,  quo  warranto,  certio- 
rari, prohibition  and  hitwlocutory  wrtts  or  or- 
ders of  injunction  as  when  In  open  court  Pro- 
vided, an  appeal  shall  be  allowed  from  bis  de- 
cision to  tbe  supreme  court."  The  l^lslative 
construction  of  the  constitution,  as  above  ex- 
pressed, Is  In  full  accord  with  tbe  views  bsreia 
stated.  While  tbe  granting  or  refusing  of  an 
Intcrlocutoiy  order  of  Injunction,  upon  Ibe 
merits,  IB  not,  aa  a  rule,  appealable,  It  Is  ap- 
pealable wben  granted  or  refused  upon  a  "pure- 
ly" legal  ground)  and  especially  a  Jurisdictional 
ground.  Tbe  <uily  argument  Trtilch  could  bn 
used  agnlnst  the  conclusltms  herdn  reached  tr 
the  "argmnentum  ab  Inconvenlenti  plurimum 
valet  In  lege."  The  statute  law  of  the  stote 
has  provided  which  of  the  several  dicult 
Judges  shall  hear  and  determine  motions  of  Uds 
character.  The  resident  Judge,  or  tbe  Judge 
presiding  In  the  several  circuits,  shall  hear  and 
determine  such  motions  arising  in  that  circuit 
When  there  Is  no  circuit  Judge  In  a  circuit,,  or 
he  Is  unable  to  bear  such  motion,  tbe  jn4ge'  .of 
anothtf  cirtult  may  do  so.  There  is  no  law, 
as  yet.  If  such  a  law  would  be  iffoper.— add 
upon  that  point  we  express  no  opinion,— which 
so  defines  the  Jurisdiction  of  tbe  Justices  of 
the  suiffeme  court  and  the  drcuIt  Judges  as 
will  prevent  a  possible  clash  of  Jurisdiction, 
and  perhaps  upfortnnate  results.  .But  witb 

Digitizea  by  VjOOy 


B88 


27  SOUTHEASTBRN  KBPORrraiB. 


(8.C. 


these  results,  either  possible  or  probable,  we 
are  not  now  conconed,  for  the  law  as  writ- 
ten is  plain,  and  we  most  cooBtme  It  according 
to  its  letter  and  q^Irit.  It  follows,  from  what 
we  have  said,  that  Mr.  Justice  Pc^'s  constroc- 
tion  of  the  constltntloii,  and  his  order  or  decree 
based  thereon.  Is  erroneoos.  It  Is  the  Judg- 
ment of  this  conrt  that  the  order  or  decree  ap- 
pealed from  herein  be  reversed,  and  the  action 
rCTianded  to  BIr.  Jnstloe  Pope  for  such  fnrtber 
order  or  proceeding  as  may  be  necessary  and 
proper  In  the  premises,  and  that  In  the  mean- 
time the  re^wndents  be  reatrahied  from  pro- 
ceeding to  Bdl  the  real  estate  described  In  the 
comiAalnt. 

POPE  and  GARY,  JJ^dld  not  hear  this  case. 


EQUITABLE  BUILDING  ft  LOAN  ABS'N 

V.  VANCE. 

(Snprane  Court  of  South  Carolina.  Mar  21« 
1887.) 

On  petition  for  rehearing.   Bouittltar  stay- 
ed, pending  the  further  order  of  the  coait. 
For  fcwmer  opinion,  see  27  S.  B.  274. 

Johnson  ft  Rlchey,  John  T.  Sloan,  and  Al- 
ston ft  Patton,  for  appellant 

PER  CURIAM.  On  filing  the  petition  for 
a  rehearing  in  the  aboTe-entltled  cause,  and 
on  the  proceedings  therein,  and  on  motion  of 
John  T.  Sloan  and  Alston  ft  Patton,  of  coun- 
sel for  defendant  (appellant),  it  Is  ordered  that 
the  remittitur  be  stayed  herein  until  the  fur- 
ther order  of  the  court,  not  exceeding  the  third 
daj  of  the  enming  term  of  this  court 


(4»  8.  c.  m) 

CROSSWSLL  el  al.  t.  CONNECnOnX  IN- 
DEMNITT  ASS'N. 

(Snprme  Co  art  of  South  Carolina.   May  18, 
1897.) 

ArraUL— DlBMISSAL^lI'lUSG  RSTURy  —  DarAULT— 
EXCKPTIONS — ISettlkmbnt— Reuu 
AOAiirsT  Mistake— Ri-Ls. 

1.  Under  mle  1  of  the  supreme  court  (19  S. 
E.  T.),  providing  that  If  appellant  shall  not  file 
the  return  withio  ihe  prescribed  time,  respondent 
may,  oo  affidavit  that  no  extension  has  been 
granted,  and  the  certificate  <MC  the  derk  tliat  no 
return  has  been  tiled,  obtain  from  the  clerk  an 
order  diamisring  the  appeal,  it  will  be  presumed 
that  an  order  of  dismissal  was  granted  on  the 
derk's  certificate,  where  the  certificate  was  in< 
doned  on  tbe  same  sheet  ot  paper,  and  bm 
the  same  date,  as  the  order. 

2.  Rule  50  of  the  drcait  court  proTtding  that 
where  parties  fall  to  agree  on  a  "case,"  it  may 
be  lefwied  to  the  circuit  judge  for  settlement 
does  not  Indude  "exceptions";  and  a  teilure  to 
file  the  exceptions  in  the  drcolt  court  so  that 
they  can,  within  the  prescribed  time,  be  cer- 
tified to  the  supreme  court  as  a  part  of  the  re- 
turn, is  not  excused  by  the  fact  tliat  they  were 
mistakenly  submitted  with  tiie  "case"  for  settle- 
ment by  the  Judge,  and  axe  beyond  the  control 
of  appellant 

8.  Sndk  fslhur^  Coilowing  due  notiee  at  laten- 


tioD  to  appeal.  Is  within  Code  C^.  Ptoe.  tt  3^ 
849,  providing  tliat  the  supreme  court  may.  ia 
its  discretion,  and  on  such  terms  aa  may  be  jmt, 
relieve  a  party  from  the  oonseqnences  of  aaj 
omission  in  perfecting  an  ^pesi,  azUng  fm 
mistake  or  inadvertence. 

4.  Whenever  the  suprrane  conrt  Is  satisfied 
that  a  party  lias,  hi  good  faith,  given  due  notice 
of  his  mtentlon  to  appeal,  and  has,  through  so 
honest  mistake  or  ezcnsalile  inadvertence,  or 
from  other  cause  beyond  his  control,  omitted  to 
take  some  step  necessary  to  perfect  his  aiveal, 
ttie  court  will  relieve  him  on  such  terms  as  may 
seon  to  the  conrt  to  lie  just  under  the  dnom- 
stances  of  the  case. 

Action  by  John  Crosswdl  end  ArUiiir  Ornb- 
well  against  the  Connecticut  Indeznnlty  Asm- 
elation.  Defendant's  appeal  was  dismissed  for 
failure  to  file  the  return  wlUiin  the  ineecribed 
time.  On  defendants  motion  to  v^nstate  On 
appeal.  Granted. 


John  T.  Selbel^  for  the  motlim. 
Molse,  opposed. 


Marioo 


PER  CURIAM.  This  is  a  motion  to  rein- 
state an  appeal  dismissed  by  the  cteA  under 
rule  1  of  Oils  court  <ia  a.  B.  t.),  npm  the 
ground  that  the  return  was  not  filed  within  the 
prescribed  time.  The  motion  is  baaed,  first, 
upon  the  ground  that  the  order  of  the  deit 
dismissing  the  appeal  was  not  founded  npon 
the  evidence  required  by  that  rule,  inasmndi 
as  It  la  claimed  tiiat  there  was  no  certtflcats 
of  the  Clark  that  the  return  bad  not  beoi  filed 
prior  to  tbib  order  dlBmlselng  ttu  iq^ieaL  Hill 
allegation  is  based  upon  a  statement  made  In 
one  of  the  afSdavits  based  "upon  tuformatlm 
obtained  flrom  tbe  said  U.  S.  Brooks,  Esq.," 
to  that  effect  This,  iniag  merely  heensy, 
cannot  be  accepted  aa  competent  teetimony  ta 
establish  the  fact  which  it  waa  offered  to 
prove.  Besides,  It  sppearn  'trom  tlie  reovd 
before  us  that  the  certiflcate  was  Indcmed  up- 
on the  same  sheet  of  paper,  and  bean  tte 
same  date,  as  the  order  dismissing  tbe  appeal 
We  must,  therefore,  conclude  from  tlie  testl- 
m<»iy  pt(^>erly  before  us  tliat  tbe  dkuA  gnntad 
the  order  dismissing  the  appeal  npon  the  evi- 
dence required  by  the  rule.  We  hoM  that 
there  was  no  error  on  the  part  of  tbe  derk 
in  granting  the  order  dtsmisslng  tbe  appeaL 

The  appellant  contends,  secwdly,  that  upon 
the  showing  made  there  was  really  no  de- 
fault in  filing  the  return,  and,  tt  tbue  was, 
such  d^nlt  was  occasioned  by  An  honeet  mis- 
take and  Inadvertence;  and  npon  that  ground 
the  appeal  should  be  reinstated.  We  will  flnt 
consider  whether  there  was  any  default  It 
appears  from  the  showing  made  that  the  time 
for  serving  the  "case"  and  exceptions  had  been 
duly  extended  to  81st  of  Decembw,  1886,  sn 
wbldi  day  the  proposed  "eaae"  and  excep- 
ttona  were  duly  served,  to  which  certain 
amendmoitB  were  pnq;>osed  bf  reqiModaits, 
and,  connad  not  being  aUe  to  agree,  tbm  pie- 
posed  "ceae^*  and  exceptlona,  togethw  with  Oia 
proposed  amadments,  were  submitted  to  the 
circuit  Judge  b^re  whom  the  case  ma  tried, 
for  settlement  After  hearing  counsel  tor  tbe 
respective  parties,  the  circnlt  Jodgei  reserved 
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bis  decision,  and  hu  not,  m  yet,  made  any 

order  settling  the  case. 

Gonnsel  for  appellant  contend,  flrat,  as  mat- 
ter of  law,  that  the  exceptions  could  not  be 
filed  until  after  the  circuit  Jndse  had  settled 
the  same,  wlilch  has  not  yet  been  done,  and 
hence  that  there  was  no  default  up<m  their 
part  We  cannot  accept  this  view,  tor,  while 
It  la  the  duty  of  the  circuit  judge  to  settle  the 
"case"  where  the  parties  fall  to  agree,  we  do 
not  understand  that  he  has  anything  to  do 
with  the  exceptions.  Rule  50  of  the  circuit 
court  provides  that  where  the  parties  fall  to 
agree  upon  a  "case"  "then  the  proposed  'case,'  | 
with  the  proEMsed  amendments  and  allowan- 
ces and  disallowances,"— not  the  exceptions,— 
shall  be  referred  to  the  circuit  judge  for  settle- 
ment It  is  true  that  the  proper  practice  is  to 
furnish  the  circuit  Judge  with  a  copy  of  the  ex- 
ceptions, In  order  that  he  may  be  the  bettra:  &i- 
abled  to  determine  what  Is  necessary  to  go  Into 
the  "case"  as  a  basis  for  such  exceptions,  and 
what  should  be  left  out  as  not  pertinent  to  the 
points  raised  by  the  exertions;  but  we  do 
not  understand  that  the  circuit  judge  has  any 
power  to  determine  what  the  exceptions  shall 
or  shall  not  contain.  Rule  48  of  the  circuit 
court,  upon  which  appellants  rely  to  suf^ort 
their  contention  that  the  circuit  judge  should 
settle  the  exceptions  as  well  as  the  "case," 
while  no  doubt  applicable  when  appeals  were 
brought  up  by  writ  of  error,  has,  maulfestiy, 
no  application  to  the  present  mode  of  bringing 
up  cases,  which  has  been  substituted  for  the 
writ  of  error.  It  seems  to  us  that  rule  48  is, 
therefore,  no  longer  in  force.  In  Tlew  of  the 
well-settled  practice  of  this  court,  declared  in 
repeated  decisions,  that  no  question  will  be 
considered  here  unless  raised  by  some  excep- 
tion, It  would  be  a  fearful  power  to  vest  In 
any  circuit  judge  to  say  what  should  or  what 
should  not  be  IncoriK) rated  In  the  exceptions 
taken  for  the  purposes  of  an  appeal. 

Counsel  for  appellant  next  contend  that,  If 
they  are  wrong  Irf  their  legal  position,  just  con- 
Bid^ed,  they  were  under  the  honest  conviction 
that  the  original  exceptions  were  In  the  hands 
of  the  circuit  judge,  and  hence  they  were  un- 
able to  file  the  same  In  the  circuit  court,  from 
which  they  must  be  certified  to  this  court  as 
a  part  of  the  return;  and  they  only  discovered 
their  mistake  by  accident,  after  this  appeal 
had  been  dismissed  by  the  clerk;  and  they  ask 
to  be  relieved  from  the  consequences  of  such 
honest  mistake.  The  statutes  provide  ttiat 
when  an  appeal  has  been  taken,  and  due  no- 
tice thereof  has  beoi  given  within  the  time 
prescribed  by  law,  this  court  may,  In  Its  dis- 
cretion, and  upon  su<di  terms  as  may  be  just, 
relieve  a  party  from  the  consequences  of  any 
omission  In  taking  any  subsequent  step  neces- 
sary to  perfect  an  appeal,  arising  from  mis- 
take or  Inadvertence.  See  sections  339,  349.  of 
the  Code  of  Civil  Procedure.  Inasmuch  as  It 
does  not  appear  that  there  was  any  neglect  In 
^vlng  due  notice  of  Intention  to  appeal  within 
the  time  prescribed  by  law,  a  proper  case  Is 
presented  for  the  exorcise  of  the  dlscreti<m 


thus  confided  to  this  court  While  this  discre- 
tion Is  a  legal  discretion,  and  must  not  be  ex- 
ercised capriciously,  and  while  It  is  true  that 
in  some  of  the  cases  which  have  been  cited 
the  appellant  has  been  held  to  a  strict  compli- 
ance with  the  rule  of  court,  by  reason,  per- 
haps, of  the  fact  that  due  regard  has  not  al- 
ways been  paid  to  the  liberal  provisions  con- 
tained in  the  sections  of  the  Code  above  dted, 
which  manifest  a  disposition  on  the  part  of 
the  lawmaking  power  that  a  party  shall  not 
be  deprived  of  the  Important  right  of  appeal 
by  reason  of  some  mistake  or  Inadvertence  in 
I  taking  some  step  necessary  to  perfect  his  ap- 
peal, after  he  has  given  due  notice  of  his  in- 
tention to  appeal,  this  court,  without  under- 
taking to  review  the  previous  cases  upon  the 
subject  has  det^nnlned  to  lay  down  a  rule  for 
the  guidance  of  the  bar  which  will  carry  out 
what  we  understand  to  be  the  true  Intent  and 
spirit  of  the  legislation  upon  the  subject  This 
rule  may  be  stated  as  follows:  Whenever  this 
court  is  satisfied  from  the  showing  made  that 
a  party  has  in  good  faith  given  due  notice  of 
hte  Intention  to  appeal  within  the  time  pre- 
scribed by  law,  and  has  through  an  honest 
mistake,  either  of  law  or  fact  or  through  ex- 
cusable Inadvertence,  or  from  sickness  or  oth- 
er cause  beyond  his  control,  omitted  to  take 
some  st^  necessary  to  perfect  his  appeal,  this 
court  win  relieve  the  party  from  the  efCect 
of  such  omission,  upon  such  terms  as  may 
seem  to  the  court  to  be  just  under  the  drcnin- 
stances  of  the  case.  But  in  doing  so  care  will 
be  taken  to  prevent  as  far  as  possible  any 
Injury,  by  delay  or  otherwise,  to  the  respond- 
ent,  whose  rights  are  as  much  entitled  to  be 
respected  as  are  those  of  the  appelant  In 
this  case  the  showing  made  has  satisfied  us 
that  this  appeal  has  been  taken  and  will  be 
prosecuted  In  good  faith,  and  that  the  mis- 
takes, both  of  law  and  fact  ^to  which  appel- 
lant has  fallen,  were  not  the  result  of  an; 
culpable  negligence,  but  were  just  such  mis- 
takes as  the  statute  was  intended  to  relieve 
against  Ordinarily,  this  court  would  be  dis- 
posed to  impose  a  condition  upon  the  appel- 
lant whereby  the  respondents  should  not  lose 
a  term;  but  in  this  case  such  a  condition  can- 
not be  Imposed,  Inasmuch  as  the  "case"  has 
not  yet  been  settled  by  the  circuit  judge,  and, 
until  that  has  been  dtme,  the  appeal  cannot  be 
heard.  It  is  ther^ore  ordered  that  the  mo- 
tion to  reinstate  the  appeal  be  granted,  provid- 
ed the  case  be  prepared  for  a  hearing  at  the 
not  term  of  this  court  odO,  it  this  be  not 
done,  then  the  appeal  will  stand  dismissed. 


(41  W.  Va.  801) 
PACK  T.  BHANKLIN  et  al 
(Sopreme  Court  of  Appeals  of  West  Tlq^ida. 
April  10.  1887.) 

Wnu^DcnssATioir  or  BiirnioiAKiu— 
Obhtaihtt. 

1.  S.,  by  his  last  will  and  testament  directed 
that,  after  his  funeral  expenses,  etc,  were  paid,  < 
tiie  residue  of  hU  estati^  *^>t^  bTl*^^ 
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be  ^Ten  eqaallr  between  tbe  three  faUowing 
beneToIent  causes,  tIe.:  Home  missioDS,  for- 
eign misstons,  and  tbe  American  Bible  Societr; 
tbat  is,  to  tbe  trustee  of  each  of  the  above 
causes.  He  meant  the  heme  and  foreign  mis- 
slona  of  the  Soathem  Preat^terian  Church,  ex- 
c^t  fSOO,  which  be  directed  to  be  loaned,  and 
the  interest  on  same  to  be  applied  annuallT  to 
the  support  of  pastor's  lalarr,  of  the  Southern 
Preebyterian  Charch  at  Centerrllle,  Monroe 
county,  W.  Ya.  Upon  a  bill  filed  praying  that 
■aid  bequests  be  declared  void,  Jtdd,  that  said 
bequests  are  void,  on  account  of  the  uncertainty 
of  tbe  beneficiarlei. 

2.  Tbe  "Trnateet  of  Home  Uisrioiu  and  For- 
eign Missions  of  the  Southern  Presbyterian 
Ohurch"  cannot  be  considered  to  be  a  corpora- 
tion identical  with  the  one  known  as  tbe  "Trus- 
tees of  the  General  Assembly  of  the  Preslv- 
tsrian  Chnrch  in  the  United  States,"  diaitered 
by  the  legislature  of  North  Oarolina. 

S.  In  the  interpretation  of  a  will,  the  true  in- 
quiry is  not  what  the  testator  meant  to  express, 
but  what  do  the  words  used  express. 

4.  To  the  validity  of  every  disposition  as  weli 
of  peisonal  as  of  real  estate,  it  ia  requisite  that 
there  be  a  definite  subject  and  object;  and  un- 
certainty in  either  of  these  particnlara  is  fataL 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Monroe  county. 

Suit  by  J.  W.  Pact  against  John  P.  Sbank- 
lln,  In  bis  own  right  and  as  executor  of  tbe  will 
of  James  Shanklin,  deceased,  and  others. 
From  the  decree  rendered,  the  trustees  of 
tbe  General  Assembly  of  the  Presbyterian 
Oburcb  In  the  United  States  appeaL  Af- 
flnped. 

John  W.  Harris,  for  appellants.  A.  F. 
Mathews.  Miller  &  Beed,  and  John  Osborae, 
for  appelleeA. 

ENGLISH,  P.  This  was  a  suit  In  equity. 
Instituted  In  tbe  circuit  court  of  Monroe 
county  by  J.  W.  Pack  against  John  P.  Shank- 
lin, In  his  own  right  and  as  executor  of  the 
estate  of  James  Shanklin,  deceased,  and  oth- 
ers, seeking  tbe  Interpretation  of  the  last 
will  and  testament  of  James  Shanklin,  de- 
ceased, and  praying  tbat  certain  bequests, 
to  wit,  one  made  by  said  will  to  borne  and 
foreign  missions  of  the  Southern  Presbyte- 
ilan  Church,  or  the  trustees  of  said  missions, 
and  to  tbe  American  Bible  Society,  or  the 
trustees  thereof,  and  to  tbe  support  of  the 
pastor's  salary  of  the  Southern  Presbyterian 
Church  at  Centerrllle,  W.  Va.,  be  declared 
void;  that  each  and  all  of  the  charitable  be- 
quests be  declared  void;  that  tbe  heirs  and 
next  of  kin  of  said  Shanklin,  the  testator, 
be  declared  entitled  to  all  of  his  estate,  after 
the  payment  of  the  debts.  The  plaintiff,  In 
bis  bill,  alleges  that  In  the  year  1893  James 
Shanklin  departed  this  life,  In  tbe  county  of 
Monroe;  that  said  Shanklin  was  never  mar- 
ried, and  left  no  children  survlTlng  him,  nor 
did  he  leave  any  brothers  or  sisters  sturlT- 
Ing  him,  but  left,  as  bis  heirs  at  law  and 
next  of  kin,  the  plaintlft  and  the  defendants, 
his  nephews  and  nieces,  except  the  home  and 
foreign  missions  of  the  Southern  Presbyte- 
rian Church  and  the  American  Bible  Society; 
tbpt  **ie  plaintiff  Is  a  nephew  and  one  of  tbe 
heir-  at  law  and  next  of  kin  of  said  Shank- 


lin; that  said  Shanklin  died  testate,  havli^ 
on  the  23d  day  of  July,  1892,  executed  his 
last  Will,  which  was  on  the  5th  day  of 
tember  duly  probated  and  admitted  to  rec- 
ord;  that  said  Shanklin,  at  tbe  Ume  <rf  his 
death,  was  the  .  owner  of  a  large  estate,  real 
and  personal;  that  said  real  estate  Is  esti- 
mated to  be  worth  from  $7,000  to  $8,000. 
Said  will  directs  that  "after  funeral  ex- 
penses, etc.,  are  paid,  that  the  residue  of 
the  estate,  both  real  and  personal,  be  given 
eqnaUy  between  the  three  following  benevo- 
lent causes,  viz.:  Home  missions,  foreign 
missions,  and  the  American  Bible  Society; 
that  Is,  to  the  trtistee  of  each  of  the  above 
causes.  I  mean  the  home  and  foreign  mis- 
sions of  the  Southern  Presbyterian  Church, 
except  ?600,  which  I  direct  to  be  loaned,  and 
the  interest  on  same  to  be  applied  annually 
to  the  support  of  pastor's  salary  of  tbe 
Southern  Presbyterian  Church  at  OentervUle, 
Monroe  county,  W.  Va.;  and.  In  the  event 
that  tbe  said  church  falls  entirely  to  have  a 
pastor,  then  the  above  sum  to  be  egnally  di- 
vided between  the  above-named  benevolent 
causes."  And  W.  W.  Pence  and  John  P. 
Shanklin  were  by  said  will  appointed  execu- 
tors, and  duly  qualified  as  such,  and  took 
charge  of  said  estate,  both  real  and  personal 
Plaintiff  further  alleges  that,  by  said  will, 
said  James  Shanklin  attempts  to  dispose  of 
bis  entire  estate.  He  further  alleges  that 
the  homie  and  foreign  missions  of  the  South- 
ern Presbyterian  Church  and  the  American 
Bible  Society,  or  the  trustees  thereof.  If  there 
be  any,  are  neither  natural  persons  nor  cor- 
porations, but  they  are  each  and  all  of  them 
Incorporated  religions  societies  or  organiza- 
tions, whose  members  are  perpetually  chan- 
gltig,  and  the  bequests  and  provlslona  of  said 
will  for  their  benefit  are  Indefinite  charita- 
ble bequests;  that  the  beneficiaries  under 
said  will  are  each  Indefinite,  uncertain,  and 
unascertainable.  Plaintiff  further  charges 
that  there  are  no  trustees  tor  said  home  and 
foreign  missions  and  for  said  American  Bi- 
ble Society,  or.  If  so,  they  are  unknown  to 
him;  that  the  bequests  of  fSOO  to  the  sup- 
port of  the  pastor's  salary  of  the  Southern 
Presbyterian  Chnrch  at  Centerrllle,  Monroe 
county,  is  void,  and  the  beneficiary  Is  Indefi- 
nite, unascertained,  and  unascertainable. 
The  plaintiff  further  alleges  that  the  South- 
em  Presbyterian  Church  is  not  a  natural  per- 
son or  a  corporation,  but  a  religious  society, 
and  the  said  home  missions  and  foreign  mis- 
sions and  American  Bible  Society  are  only 
agencies  of  said  church  or  socle^;  that,  if 
there  ever  were  trustees  tor  said  beneflda- 
rtes,  they  could  not  hold  property  and  cany 
on  business  or  sue  In  this  state.  And  plain* 
tiff  further  alleges  that  each  and  all  of  tbe 
bequests  of  said  will  are  void,  and  that  the 
whole  of  the  estate  real  and  personal  ot  saSA 
James  Shanklin  should  be,  after  the  pay- 
ment of  the  debts,  distributed  between  his 
heirs  at  law  and  next  of  kin,  who  are  enti- 
tied  to  tbe  8ame^,^^^<egi^j(^^e  be- 
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gaeets.  knade  by  said  win  to  borne  and  tor- 
elgn  missions  of  the  Southern  Presbyterian 
Cburch,  or  tbe  trustees  of  said  mbiBloiis,  or 
to  the  American  Bibte  Society,  w  the  trus- 
tees thereof,  and  to  the  support  ot  the  pas- 
tor's salary  of  tbe  Sonthem  PreAyterlan 
Church  at  CenterrUle,  W.  Ya.,  be  declared 
void,  and  that  eaeb  and  all  (tf  the  diarttaUe 
beqnesta  be  declared  void;  that  tbe  heirs 
and  next  of  kin  of  the  said  Sbanfclin,  the  tes- 
tator, be  declared  entitled  to  aU  of  Us  es- 
tate after  the  payment  of  the  debts. 

The  Amwiran  Bible  Sodety  filed  its  sqm- 
Este  answer,  datmtaig  that  It  mu  an  taeot- 
porated  body,  dnly  Incorporated  by  the  eeaexal 
aasonbly  of  the  state  of  New  Totk,  by  an  act 
passed  March  SB,  1S4S  (chapter  6^,  which  has 
been  enlarged  and  modified  by  subsequent 
acts.  80  that  it  Is  folly  antlunrlzed  and  wajpaw- 
ered  to  recdTe  and  apiHropriate  any  bequests 
or  derlses  that  mii^t  be  made  for  tts  ine  as  a 
cozporate  body,  ezhlblthig  with  said  answer 
authenticated  co^dee  of  said  acts,  claiming  that, 
under  the  same^  it  is  folly  anthorfBed  to  recelre 
and  approiniato  the  beanests  of  the  testator, 
Jamas  B.  RhsnMln.  Bsld  respondent  further 
says  that  whatever  conatnietlon  the  court  may 
pot  npoo  the  bequest  of  fSOO  to  be  put  out  at 
Interest,  and  the  Interest  to  be  applied  annual- 
ly to  the  pastor's  ulary  of  the  Sootfam  Pres- 
byterian  Church,  respondent  readily  acquies- 
ces; but,  should  the  court  hold  that  said  pro- 
rlalon  cannot  be  enforced  by  the  court,  then 
rsetKmdent  will  dalm  that  me-tiilrd  part  of 
said  mm  must  be  decreed  to  It,  and  the  said 
bequest  must  be  divided  equally  between  or 
among  ttte  three  benevolent  causes  named  In 
said  wHL 

On  petition,  tbe  trnslces  of  tbe  seneral  as- 
sembly of  tbm  Presbyterian  Church  In  the 
United  States  were  made  party  to  this  cause, 
and  filed  their  answer  thereto,  putting  In  Issue 
certain  allegations  of  tbe  plaintiflTs  Ull.  and 
admitting  tliat  the  Southern  Presl^teilan 
Ohurch  Is  not  a  natural  pesstu,  nor  a  corpora- 
thm,  but  claiming  that  the  same  Is  a  rdlglons 
society,  and  tiiat  the  said  borne  and  foreign 
missions  are  agendas  of  the  said  churdi  or 
society.  Said  defendant  further  averred  that 
the  said  Southern  Presbyterian  Church  and 
tbe  home  and  foreign  mlsskms  of  said  church 
are  capable,  to  law,  of  taking  the  bequests  be- 
queathed in  said  will  through  tbto  defendant, 
under  and  by  virtue  of  a  charter  granted  to 
this  d^^ndant  1^  the  leg^dature  of  the  state  of 
XorUi  Carolina;  and  respondent  says  that  it 
is  not  tnie  that  each  and  all  of  the  bequests  of 
said  wni  are  void,  nor  that  the  whole  of  the 
estate,  real  and  personal,  of  said  Jamea  Shank- 
lln  should,  after  the  payment  of  his  debts, 
be  distiflntted  to  his  hdrs  at  law  and  next  of 
Un.  Said  reqwndent  further  proceeds  to  set 
forth  the  provisions  of  the  charter  granted  to 
them  1^  virtue  of  the  act  of  the  legl^tnre  of 
tbe  state  of  North  Carolina  ratified  the  UHh 
of  February,  1866^  doming  that  fherelor  th^ 
are  authorized  and  empowered  to  take  and 
hold  all  such  estate,  property,  and  effects  as 


may  be  acquired  1^  glf^  pncbase,  devise,  or 
bequest  to  enable  the  General  Assembly  of  the 
Presbytertan  GhunOi  In  the  United  States  to 
undertake  and  carry  on  tbe  work  of  Christian 
education,  of  foreign  and  domestic  missions, 
of  the  publishing  of  such  books,  tracts,  and 
papers  as  are  connected  with  tbe  dUtUsion  of 
rell^ous  Uteratnre  and  leamfaig,  and  of  the 
building  up  and  ionporting  churdies  of  that 
faith  and  worship  bi  the  United  States  afoxe- 
sald;  that  all  the  estate,  property,  and  effects 
that  should  be  acquired  by  the  said  trustees 
and  their  successors  at  any  time  should  be 
held  and  disposed  of  accwdlng  to  the  directions 
(tf  the  general  assembly  aforesaid,  provided 
that  the  pR^jwrty,  teal  and  personal,  held  or 
possessed  by  said  oorporattoo,.  should  not  ex- 
ceed $2,000,000;  and,  by  the  fourth  section 
of  the  diarter  so  granted  to  tbe  defendant,  It 
was  farther  provided  that,  if  the  general  as- 
sembly should  establish  any  committees, 
boards,  or  agmdes  for  any  of  tbe  purposes 
recited  in  the  first  section  of  the  charter,  the 
same  should  be  held  and  deemed  tomcbes  of 
that  tocorpontkm;  and,  If  any  gift,  gran^  sale, 
derlsie^  or  bequest  should  be  made  to  the  tros- 
tees  of  the  Qeneral  Assembly  of  the  Presbyte- 
rian Church  to  the  United  States  fco:  the  use 
of  sudi -boards,  committees,  or  agendas,  the 
same  should  be  good  and  effectual  to  pass  to 
sndi  obJectRi  whenever  the  donor,  grantor, 
bargainor,  or  testator  should  name  the  afore- 
said corporatkm  in  general  terms.  And  the 
defendant  farther  alleges  that  tbe  property, 
real  and  personal,  held  or  possessed  hy  It,  does 
not  exceed  12,000,000.  The  defenduits,  fur- 
ther answering,  proceed  to  state  the  existence 
ot  a  body  at  Christians  known  as  the  "Pres- 
bytolan  Church  to  United  Kates  of  America," 
inevious  to  the  late  CMl  War,  whldi  embra- 
ced hi  its  membership  dtlsens  of  each  of  the 
United  States,  and  state  briefly  thehr  system 
of  chun^  govonment;  that,  to  furtherance 
of  the  work  of  the  church,  the  general  assem- 
bly, at  an  early  day,  oommitted  part  of  Ite 
work  to  certain  members  selected  from  time 
to  time  for  tbe  purpose,  and  oonstltoted  into 
boards,  among  which  was  the  iMard  of  foreign 
missions,  having  to  charge  tbe  work  of  mis- 
sions to  foreign  lands,  and  also  a  board  of 
boone  or  domestic  mlssionit  wbldi  had  charge 
of  the  wwk  of  mlsidons  to  the  United  States; 
that  on  the  4Hh  day  of  December,  1861,  the 
Presbyterians  wlthto  the  baanH  €£  tbe  south- 
ern states  composing  the  Confederacy,  togeth- 
er with  certato  other  Presbyterians,  determin- 
ed to  separate  from  the  PresbytM^an  Church 
of  the  United  States  of  America,  and  sent  eom- 
misdoners  to  an  assonbly  whldi  met  at  that 
date  to  Augusta,  Ga.,  and  organized  under  tin 
name  of  ttie  "General  Assembly  of  tbe  ^ree- 
byterlan  Church  to  the  Confederate  States  ot  ' 
Amwica";  at  the  end  of  the  waf,  this  body, 
at  ite  session  to  Uacon,  Ga.,  onnmenctog  the' 
14th  December,  1866,  dianged  the  name  of 
the  church  It  represented  to  the  "Prest^rterton 
Church  to  the  United  States^';  and  said  church 
since  Ita  separation,  to  1861,  has  beoipcnin'  i 
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larly  known  as  ttu  "Presbyteriaii  Chnrch 
8oatb,"or  the  "Southern  Presbyterian  Church," 
and  the  Presbyterian  Church  In  the  United 
States  of  America,  from  which  It  separated, 
has  been  known  as  the  "Presbyterian  Church 
North,"  or  the  "Northern  Presbyterian  Chnrch"; 
that  the  General  Assonbly  of  the  Confederate 
Statea  determined,  among  other  things,  upon 
the  (nganlzadon  of  permanent  agencies  for  the 
porpose  of  conducting  Its  foreign  and  home 
at  domestic  missions  work,  and.  In  pursuance 
of  such  design,  established  a  committee  of  for- 
eign mteslons,  and  a  like  committee  of  home 
or  domestic  missions;  that  the  duty  of  the 
oi»nmittee  of  foreign  missions  was  to  prop- 
agate the  gospel  ministry  among  the  heathen, 
and  this  work  ma  carrted  on  by  the  general 
assemtdy  tbrongfa  tills  committee,  which  was 
direcUy  responsible  to  the  genoal  assembly; 
Uiat  the  doty  of  I3ie  home  or  dcmiestic  mis- 
sions committee  waa  to  ptosagata  the  gospel 
ministry  In  tlie  destitnte  Add  within  the  ter- 
ritory of  the  chnrch  which  was  done  by  the 
general  assembly,  through  this  conmilttee;  that 
npon  fbe  changing  of  the  name  of  the  church. 
In  1866,  tbOT  wsa  a  ctoreqiondlng  change  in 
fbe  names  of  these  committees,  but  they  were 
commonly  known  as  the  home  or  domestic 
misidons  and  the  foreign  missions  of  the  South- 
«ii  Presbyterian  Cbnrdi;  and  the  defendant 
charges  that  tba  committees  aforesaid  were 
Intended  to  be.  and  were^  objects  of  testator's 
bounty.  Respondent  further  alleges  that  said 
home  and  foreign  missions  of  the  Southern 
Presbyterian  Church  are  duly  created  and  con- 
stituted by  the  General  Assembly  of  the  Pres- 
byterian Ghnrdb  bt  the  United  States,  etmi- 
monly  known  as  the  "Southern  Presbyterian 
Ghnrcb,**  for  the  purposes  herehibefore  set 
forfli,  and.  as  such,  are  agendes  of  the  said 
church,  and  were  snch  agencies  so  constituted 
at  the  date  of  the  deatii  of  said  testatcv;  and 
bebig  snch  agendes,  xmOee  and  by  -rirtne  of 
the  act  of  the  le^lature  of  the  state  of  North 
fhiiv>«M,  they  were  Incorporated,  became  a 
part  and  parcel  of  this  defendant  corporation, 
and,  aa  snch,  this  defendant.  In  law  and  In 
equl^.  Is  authorised  to  seiae  and  take  and 
hold  the  bequests  given  to  the  said  home  and 
frarelgn  missions  of  the  Soothem  Presbyterian 
<Siurch  vnder  the  will  of  the  said  testetor; 
and  the  defendant  prays  that  the  said  legacies 
w  bequests  so  fl^ren  to  the  said  hiHne  and  for^ 
e^  nUsrioDS  of  the  SouHiem  Presbyterian 
Chnrch  may  be  paid  over  to  It 

The  executors  of  said  will  also  filed  tbeb:  an^ 
swer,  putting  In  issue  the  allegatltma  of  the 
plalntifTs  UIl,  and  a  decree  was  entered  in 
this  case,  referrtaig  the  same  to  a  commission- 
er, with  Instmcdons  to  andlt,  setOe,  and  re- 
port the  accounte  of  said  executors.  Oorlain 
facta  were  agreed  am(mg  the  parties  to  the 
,  suit:  Tbat  a  certain  exhibit  filed  with  the  pa- 
pers, marked  "A,"  contained  In  fact  tme  cop- 
ies of  the  diarter,  by-laws,  and  resolutions  of 
the  defendant  corporation,  the  trustees  of  the 
General  Assembly  of  the  Presbyterian  Chnrch 
of  the  United  States,  and  (HF  certain  resolutions 


and  directions  of  the  general  assembly  of  said 
church,  commonly  known  as  the  "Sonthern 
Presbyterian  Church,"  and  that  said  corpora- 
tion was,  anterior  to  the  death  of  the  alleged 
testator,  duly  organized  under  said  charter 
and  ^e  laws  of  the  state  of  North  Carolina, 
and  that  corporation  Is  still  existing  and  doing 
business  as  such,  and  'that  the  property,  real 
and  personal,  held  or  possessed  by  said  cat- 
poraUon,  does  notexceed  $2,000,000;  that,  at  Ute 
time  the  will  In  question  took  effect,  the  said 
general  assembly  had  a  committee  for  the  pur- 
pose of  carrying  on  the  work  of  home  mis- 
sions, known  as  the  "Committee  of  Sustenta- 
tion,"  and  a  committee  for  the  purpose  of  ca^ 
ryhig  on  the  work  of  foreign  missions,  known 
as  the  "Committee  of  Fordgn  Missions." 

An  amended  bill  waa  filed  by  complainant 
making  the  heirs  at  law  of  the  testator  pardes 
defendant,  setting  forth  the  bequest  contained 
in  the  will,  and  alleging  that  they  were  all  in- 
valid, because  contrary  to  the  laws  and  policy 
of  the  stete  of  West  Virginia,  and  because  at 
the  uncertahity  of  the  legatees,  and  the  vagoB- 
ness  and  indeflnltraess  of  the  baiefldaries  of 
said  bequeste;  that  If  the  dalm  of  de  tm- 
tees  of  the  General  Assonbly  of  the  Ftesbyte- 
rian  Church  that  they  were  duly  Incorporated 
under  the  act  of  the  assembly  of  North  Osn- 
Una  be  correct,  and  if  said  act  also  incor- 
porates ite  board  of  -  home  and  fordgn  mis- 
sions, yet  said  act  of  Incorporatlim  under 
which  they  claim  to  have  organised  la  con- 
trary to  the  setOed  law  and  poller  ^  ^ 
state;  that  said  act  itf  assembly  dearly  at- 
tempts  to  Incorporate  a  church,  and  to  Ineor- 
porate  all  the  agencies  of  that  chnrch,  whkh 
Is  not  only  repugnant  to  the  organic  law  t£ 
this  stete,  but  of  the  state  of  North  Qandtna; 
that  the  trustees  of  tba  boards  of  home  mis- 
sions and  foreign  missions  are  appointed  by 
the  genml  assembly,  and  not  by  tbe  trustsBs; 
that  said  boards  have  nerer  wgulied  or  at- 
tempted  to  organise  as  separate  and  Inde- 
pendent corporaUuis,  and  have  nerer  bea  ia 
any  way  under  the  control  of  the  trustees  at 
the  general  assraably;  that  tbe  beqoeat  to  Os 
Bible  Society  la  void  for  want  of  certainty  )■ 
tlie  benefldarles;  and  that  the  InTeatmemt  of 
the  fOOO  la  Told,  because  no  one  la  i^ipolntcd 
by  the  will  to  take  and  hold  the  legal  tlOsv  and 
the  beneficiary  is  a  nameless  and  uncertali 
person.  The  American  Bible  Society,  the  ex- 
ecutors, and  said  trustees  filed  tb^  answers 
to  said  amended  bin,  adopting  their  answen 
to  the  original  bill,  to  which  tbe  plalntlfl  r^ 
piled  generally;  Said  commlBStoner's  npot 
was  returned  and  excepted  ta 

On  the  8th  day  of  Oetobw,  ISM,  a  deofS 
was  entered  In  the  causes  oTerrolIng  Ow  ei- 
ceptlfms  to  said  commlsduier's  report,  snd 
nmflrming  ttte  same,  and  holding  that  ss 
much  of  the  win  of  James  8.  Hhanklln,  deceas- 
ed, as  directed  that  his  estete,  except  ^SOOi  b<> 
"equally  diTlded  between  the  three  fonowlsg 
benevolent  causes,  vis.:  ^me  missions,  tor- 
elgn  missions,  and  the  Amorican  BtUe  Socie- 
ty; that  Is,  to  tbe  trustee  o^eaoh  of  the  above 
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causes.   I  mean  the  bome  and  toniga  mis- 
sions of  tbe  Soathern  FresbTteriau  Ghnrcb," 
—was  Told,  except  as  to  the  American  Bible 
Society,  as  contrary  to  the  constltatlon  and 
hostile  to  the  policy  of  the  state  of  West  Tlr- 
glnJa;  that  so  much  of  said  will  as  directs 
that  $500  be  loaned  oat,  and  the  hat^vst  on 
the  same  applied  to  tbe  support  of  pastor's 
salary  of  the  Soathern  Presbyterian  Church  at 
Centerrille,  Monroe  coonty,  W.  Va.,  was  void  j 
for  oncertalnty;  that  the  said  American  Bible  : 
Society  was  entitled  to  one-ttalrd  of  said  es-  \ 
tate,  and  that  the  other  two-thirds  should  , 
pass  to  the  heirs  at  law  and  dlstributeea  of  \ 
said  James  S.  Shsnklln.   Said  acconnt  was  re-  I 
committed  to  said  commissioner,  with  lustrac-  I 
tions  to  make  farther  settlement  of  the  ac- 
counts of  the  executors;  and  It  was  farther 
decreed  that  W.  W.  Pence  recover  against  the 
estate  of  the  said  James  S.  Shanklln  the  sum  i 
of  ffl6S.86,  with  Interest  from  the  19th  of  | 
March,  1885,  and  that  John  P.  Sbanklln  recoT-  | 
er  against  said  estate  the  sum  of  $809.60,  with 
Interest  thereon  from  tbe  date  last  aforesaid, 
and  that  the  sum  of  $100  be  paid  to  Logan  & 
Patton  for  their  serrlces  as  counsel  In  this  ! 
suit  on  behalf  of  said  executors,  to  be  paid  by  | 
saJd  executors  oat  of  the  funds  in  their  hands,  > 
and  from  this  decree  the  trustees  of  the  Gen-  j 
eral  Assembly  of  the  Presbyterian  Church  in 
the  United  States  obtained  this  appeal. 

Tbe  appellant,  in  its  petition  for  this  ap- 
peal, represents  that  It  is  the  party  designat- 
ed to  take  under  said  will  by  the  general 
description  of  the  trustees  of  the  borne  and 
foreign  missions  of  the  Southern  Presbyte- 
rian Church;  tbat  there  is  no  ancertslnty  as 
to  this  fact;  that,  the  appellant  being  an  in- 
corporated body,  the  rule  as  to  charitable  be-  | 
quests  does  not  apply;  and  tbat  it  Is  entitled  | 
to  take  and  hold  under  said  will,  and  claims  | 
tliat  tbe  circuit  court  of  Monroe  county,  by  ] 
its  decree  of  October  8,  1895,  committed  an  : 
error  in  setting  aside  the  will  of  said  Shank-  { 
Iln,  except  as  to  the  gift  to  the  American  ; 
Bible  Society,  and  in  holding  the  provisions 
therein  In  behalf  of  appellant  to  be  void,  as 
contrary  to  the  constitution  and  hostile  to 
the  policy  of  the  state  of  West  Virginia;  and 
tb«t  it  was  also  error  In  said  decree  to  allow 
John   P.   ShankUn,   one  of  the  executors, 
$809.60,  and  W.  W.  Pence,  the  other  executor, 
the  sum  of  $968.85.  for  alleged  serrlces,  In  i 
support  of  which  no  sufficient  competent  evl*  i 
dence  was  offered.  Now,  In  considering  tbe  j 
questions  raised  In  this  assignment  of  error,  : 
we  notice,  first,  the  cardinal  rule  controlling  ! 
the  interpretation  of  wills,  that  the  Intention  ; 
of  the  testator  must  be  looked  for,  and.  in  or-  I 
der  to  ascertain  the  meaning  of  the  testator,  '■ 
we  most  take  the  will  by  tbe  four  comers,  ! 
and  look  upon  Its  face,  and  there  find  the  In-  i 
tent  from  the  words  used.  As  was  an-  I 
Qoonced  in  the  case  of  Couch  t.  Eastham, 
20  W.  Va.  784,  8  S.  B.  23:  "In  the  Interpreta- 
tion of  a  wlU,  the  trne  Inquiry  is  not  what 
the  testator  meant  to  express,  but  what  do 
the  words  osed  express."  Tti»  appellant,  in 


its  assignment  of  errors,  represents  tbat  tbe 
"Trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States'* 
was  the  party  designated  to  take  under  said 
will  by  the  general  description  of  the  "Trus- 
tees of  the  Home  and  Foreign  Missions  of 
the  Southern  Presbyterian  Ohurch,"  and  there 
Is  no  uncertainty  as  to  this  fact,  and  that, 
tbe  appellant  being  an  incorporated  body, 
the  rule  ss  to  charitable  bequests  does  not 
apply,  and  that  appellant  Is  entitled  to  take 
and  hold  under  said  will,  in  accordance  with 
fts  terms.  When,  bowever,  we  looti  to  the 
face  of  the  will.  It  la  foimd  that  tbe  bequest 
Is  made  to  the  following  benevolent  causes, 
viz.:  "Home  missions,  foreign  mlsstons,  and 
the  American  Bible  Sodet?;  tbat  is,  to  thtf 
trustee  of  each  of  the  above  causes."  And. 
by  way  of  explanation,  testator  says:  "I 
mean  ^e  home  and  foreign  missions  of  the 
Southern  Presbyterian  Ohurch."  It  Is  diffi- 
cult, however,  to  understand  how  the  trus- 
tees of  the  General  Assembly  of  the  Presby- 
terian Ohurch  In  the  United  States  could  bare 
been  intended  by  tbe  language  used  in  the 
will,  and  tbe  language  is  not  explained  by 
parol  testimony. 

If  it  were  thought  necessary  In  this  case 
to  review  the  early  decisions  founded  upon 
cases  arising  In  Virginia,  and  call  attention 
to  the  Jealous  scrutiny  wtth  which  the  courts 
guarded  against  any  attempt  to  concentrate 
money  in  the  hands  of  religious  associations, 
we  might  well  content  ourselves  by  calling 
attention  to  tbe  case  of  Association  v.  Harfs 
Elx'rs,  decided  by  the  supreme  court  of  the 
United  States,  and  reported  In  4  Wheat  1, 
wblch  was  ably  argued  by  Wllbam  Wlrt,  the 
attorney  general,  on  one  side,  and  Benjamin 
Watklns  Leigh,  on  tlie  other,  and  an  able 
and  elaborate  opinion  rendered  by  Chief  Jus- 
tice MarshalL  Tbe  case  originated  In  Vir- 
ginia, and  tbe  question  was  whether,  under 
the  following  clause,  contained  In  the  will 
of  Silas  ^rt:  "Item.  What  shall  remain  of 
my  military  certificates  at  the  time  of  my 
decease,  both  principal  and  Interest,  I  give 
and  bequeath  to  the  Baptist  Association  that, 
for  ordinary,  meets  at  Philadelphia  annually, 
which  I  allow  to  be  a  perpetual  fund  for  the 
education  of  youths  of  tbe  Baptist  denomina- 
tion, who  shall  appear  promising  for  the 
ministry,  always  giving  a  preference  to  the 
descendants  of  my  father's  family,"— said 
Baptist  Association  could  take  tbe  bequest 
above  meuFtloned.  This  bequest  was  made 
subsequent  to  the  repeal  of  the  Bnglish  stat- 
ute of  48  Ells.  c.  4,  in  reference  to  the  chari- 
table usee.  The  chief  Justice,  In  bis  able  opin- 
ion, reviews  the  common  law  and  Bngtish 
statutes  upon  tbe  snbject,  and  concludes  that 
tbe  association,  In  not  being  Incorporated  at 
the  testator's  decease,  could  not  take  this 
trust  as  a  society,  that  the  bequest  could  not 
be  taken  by  the  Individuals  who  composed 
the  association  at  tbe  death  of  the  testator, 
and  that  there  were  no  persons  to  whom 
this  legacy,  were  it  not  a^^h^l^s^^ogl^^gl, 
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decreed,  and  tbat  It  could  not  be  sustained 
In  that  court  as  a  charity,  and  by  also  refer- 
ring to  the  case  of  Oallego's  Bx'rs  t.  Attor- 
n«y  General,  3  Leigh,  450,  In  which  a  very 
able  and  exbanstlTe  opinion  was  handed 
down  hf  Tucker,  P.  One  of  the  queetionB  pre- 
sented In  tbat  case  was  as  to  whether  cer* 
tain  bequests  made  by  said  Qallego  as  char- 
ities to  the  Catholic  Church  were  vaiia  or 
void,  and  they  were  held  void,  the  first  point 
of  the  syllabus  reading  as  follows:  "Testator 
directs  his  executors  to  lay  by  92,000  to  be 
distributed  among  needy  poor  and  respecta- 
ble widows,  and.  In  caae  the  Roman  OathoUc 
chapel  shall  be  continued  at  time  of  his 
deaith,  to  pay  91,000  towardB  tts  support,  and. 
If  the  Roman  Carthollc  congregation  shall 
come  to  a  determination  to  bnild  a  chapel  at 
Richmond,  to  pay  $3,000  towards  Its  accom- 
plishment; and  be  devises  a  lot  in  Richmond 
to  four  trustees  in  fee,  upon  trust  to  permit 
all  and  every  person  belonging  to  the  Roman 
Catholic  church,  as  members  thereof,  or  pro- 
fessing that  religion,  and  residing  in  Rich- 
mond at  the  time  of  his  death,  to  build  a 
church  on  the  lot,  for  the  use  of  themselves 
and  all  others  of  that  religion  who  may  here- 
after reside  in  Richmond.  Upon  information 
filed  by  the  attorney  general.  In  chancery,  to 
enforce  the  charitable  bequests  and  devise, 
held,  tbat  the  bequests  and  devise  are  uncer- 
tain SB  to  the  benefidariea,  and  therefore 
void."  "The  BngUsh  statutes  of  charitable 
uses  (4S  Saiz.)  having  been  repealed  in  Vir- 
ginia, the  courts  of  chancery  have  no  Juria- 
dlction'  to  decree  charities,  where  the  objects 
are  indefinite  and  uncertain."  Ju<^e  Tucker, 
In  the  course  of  his  opinion,  saya:  "The  his- 
tory of  the  papal  see,  and  of  the  religions 
houses  under  its  dominion,  is  but  a  history 
of  the  cupidity  of  monks  and  devotees,  veil- 
ed under  the  sacred  garb  of  our  holy  religion. 
The  vast  domains  of  the  clergy  acquired  by 
the  Catholic  establlsbment  of  Prance  are 
known  to  us  all.  From  this  fatal  source, 
among  others,  sprung  a  revolution  which  dd- 
uged  the  fairest  country  In  Burope  In  blood, 
and.  In  its  horrible  progress,  spread  desola- 
tion over  adjoining  states,  and  shook  the 
civilized  werid  to  Its  center.  And  In  Prot- 
estant England,  fenced  around,  as  It  has 
heen,  with  mortmain  acts,  we  see  a  church 
establishment  possessed  of  overgrown  wealth 
and  power,  less  devoted  to  the  cause  of  gen- 
uine religion  than  to  pamper  the  luxury  and 
indolence  of  the  high  dignitaries  of  the 
church.  With  these  examples  before  our 
eyes.  It  Is  not  wonderful  tliat  our  Btatesm«i 
have  been  cautious.  They  have  been  wise 
In  their  caution.  The  evil  has  not  sprung 
from  particular  creeds  or  the  pecnllarltlee  of 
a  confession  of  faith.  It  grows  out  of  the 
very  nature  of  the  thing.  The  church,  if 
made  capable  to  take,  while  it  Is  contlniially 
acquiring,  from  the  liberality  of  the  pious,  or 
the  fears  of  the  timid,  or  the  credulity  of  the 
Ignorant,  never  can  part  with  anything;  and 
thus,  like  those  sustaining  powers  in  me- 


'  chaalcs  i^itab'  letMin  whatevcar  they  «Ke 
{  hava  gained.  It  advances  with  a  st^  tbat 
never  retn^^rades.  Tba  natuml  cupldKy  of 
the  human  heart  la  watched  by  ttie  denretee 
himself,  with  the  leas  Jealousy  in  his  pursnU 
after  acquMtlons  for  the  chun^  since  be 
i>^ve8  It  to  be  porlfled  trom  oie  droes  of 
selfiehneee,  and  sanctlfled  by  the  holy  object 
of  hla  ambition..  Thus  it  Is  that,  however 
hnmbla  In  Its  beginning,  accumulatlni  Is  the 
natural  result  of  the  power  vested  tn  any 
reUgiOttS  society  tor  acquire  prc^>erty." 

In 'the  Acts  of  of  the  legislature  of 

Virginia  (page  60,  c.  102)  It  was  provided  that 
I  "every  conveyance,  devise  or  dedication  shall 
I  be  valid  which  since  the  Ist  day  of  January, 
I  1777,  has  been  made,  and  ev«y  conveyance 
I  shall  be  valid  which  hereafter  sliall  be  made 
I  of  land  for  the  use  or  ben^t  of  any  religious 
I  congregation  as  a  place  foe  public  worship  or 
i  as  a  burial  place  or  a  residence  for  a  mlnls- 
I  ter;  and  the  land  shall  be  held  for  such  use 
I  or  benefit,  and  for  such  purpose,  and  not  oUi- 
erwlse."  The  court  of  appeals  ct  Virginia, 
construing  this  statute  in  the  case  of  Sea- 
bum's  Ex'r  v.  Seabum,  15  Orat  423,  which 
was  decided  In  1858,  held  "that  this  section 
does  not  authorize  a  devise  of  land  for  tbe 
use  of  a  religious  congregation,  but  only  a 
conveyance  by  deed;  also,  tliat  It  "did  not 
authorize  a  bequest  of  money  to  be  expended 
in  buUdlng  a  church  at  a  specified  place,  or 
for  the  support  of  tbe  pastor  of  such  church." 
Upon  the  question  of  the  certainty  and  the 
deflnitenesB  of  bequests,  we  refer  to  the  case 
of  Janey's  Bz'r  v.  Latane,  4  liClgh,  827,  the 
syllabus  In  which  case  reads  as  follows: 
"Testator  bequeaths  to  the  school  commis- 
sioners and  their  successors  of  South  Para- 
ham  district,  Essex  Co.,  for  the  schooling  of 
the  poor  chlldr«i  ot  that  district,  fl,00(K  to 
be  put  out  at  intffl^st,  and  the  interest  only 
to  be  applied  for  the  schooling  of  said  poor 
children.  There  are  school  commissioners  Id 
the  county  of  Elssex,  and  testator  was  ooe 
of  them  at  his  death,  but  they  are  not  a  cor- 
porate body.  Ttxere  are  no  school  conimls- 
Btoners  of  South  Famham  district,  nor  any 
sn^  district,  that  being  only  the  name  of 
an  ancient  parish.  Held,  the  twqnest  Is 
void."  Upon  this  question^  Jarman  on  WiUs 
(volume  1,  p.  866)  thus  states  the  law:  "To 
the  validity  of  every  disposition,  as  well  ot 
personal  as  of  real  estate,  it  Is  requisite  that 
theire  be  a  definite  subject  and  object;  and 
uncertainty  in  either  of  these  particulars  Is 
fatal."  In  the  cases  cf  Brooke  v.  Shacklett 
and  (Tarter  v.  Wolfe,  18  Orat  801,  decided 
in  1856,  the  case  of  (}allego*8  Bx'rs  v.  Attor- 
ney Glen«ral,  3  Leigh,  460,  was  approved. 

In  the  constitution  of  Vir^nla  of  1861  (ar- 
ticle 4,  S  32)  It  was  provided  that  •the  gen- 
I  eral  assembly  should  not  grant  a  charts  of 
incorporation  to  any  church  or  religious  de- 
nomination, but  might  secure  the  title  to 
church  property  to  an  extent  to  be  limited  hr 
law":  and  the  same,  la  substance,  Is  found 
in  the  constitution  of  W«st  Virgin^  larttde 
Digitizea  by  VjOcJVK-. 
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6,  f  47).  Other  cases  might  be  cited  to  show 
the  dlspoaition  on  the  part  of  the  courts 
and  legislature  ot  the  stale  of  Virginia  to 
p^revent  the  accumulation  of  money  In  the 
hands  of  rellgloos  Inatltntioos,  and  the  en- 
croachment of  aoch  Inatltutiona  ujmn  the 
affaire  of  state. 

The  first  case  conaldeied  by  this  court 
bearing  upon  the  question  was  that  of  Car- 
penter v.  Miller's  Ki'rs,  8  W.  Va.  174,  In 
which  It  waa  held:  "A  clause  In  a  codicil 
to  a  will  devising  estate  to  the  propagation 
of  the  gospel  In  foreign  lands'  Is  void  for 
uncertainty  In  the  devisee."  The  next  case 
was  that  of  Society  v.  Pendleton,  7  W.  Va, 
79,  which  Invt^ved  the  construction  and  In- 
terpretation of  the  will  of  one  Maria  Co(^r, 
who  died  SQme  time  in  1866,  testate,  having 
In  her  will  made  the  following  bequests: 
"First  I  subscribe  f2,000  to  the  founding  of 
an  academy  In  or  near  the  town  of  Mar- 
tlnsbui^  to  be  under  the  ctmtrol  and  direc- 
tion of  the  Preabyt^  of  Winchester  [old 
school],  which,  if  not  sooner  paid  by  me, 
I  hereby  direct  my  executor  first  of  all  to 
pay  out  the  proceeds  of  the  aforesaid  land 
[referring  to  land  In  Pennsylvania]  as'  soon 
as  the  some  may  come  Into  his  hands,  to 
such  person  or  persons  as  the  said  presby- 
tery may  authorize  to  receive  the  same,  the 
sum  of  $2,000.  Second.  I  give  to  the  trustees 
of  the  Presbyterian  congregation  at  Martlns- 
borg  [old  scbo(d]  the  sum  of  f3,000,  to  be 
applied  by  them  towards  the  purchase  of  a 
lot  and  the  erection  thereon  of  a  house,  or 
the  porchase  of  a  house  and  lot,  aud  fitting 
the  same  for  the  residence  of  the  pastor  of 
said  congregation.  l%Ird.  Tb  the  trustees 
of  the  board  of  foreign  missions  of  the  Pres- 
byterian Church  In  the  United  States  of 
Aiperlca  the  amn  of  1500,  to  be  applied  to 
the  uses  and  purposes  of  said  board,  and 
under  its  dlrectlcHi.  Fourth.  To  the  trustees 
of  the  board  of  missions  of  the  General  As- 
sembly of  the  Presbyterian  Church  in  the 
United  States  of  America,  towards  the  fund 
for  superannuated  ministers  and  their  fam- 
ilies the  sum.  of  $5,000.  Fifth.  To  the  trus- 
tees of  the  board  of  missions  of  the  General 
Assembly  of  the  Presbyterian  Church  in 
the  United  States  the  sum  of  $600.  Sixth. 
To  the  Am«ican  Bible  Society  formed  In 
New  York  in  the  year  1816  I  give  the  sum 
of  9600,  to  be  applied  to  the  charitable  uses 
and  purposes  of  lald  sodety."  It  was  there 
h^  that  said  bequests  were  void  under  the 
statutes  of  Virginia  and  the  decisions  of 
her  courts. 

The  next  case  In  this  court  bearing  upon  the 
question  is  the  case  of  Wilson  v.  Perry,  29  W. 
Va.  169, 1  S.  E.  802,  In  which  the  wIU  of  John 
W.  Ferry,  a  citizen  of  Monroe  county,  W.  Va., 
waa  construed,  and  the  validity  of  certain  be- 
quests therein  contained  was  passed  upon, 
tbe  court  holding  the  following  charitable  be- 
quests contained  in  aald  will,  viz.:  fSOO  to  In- 
close the  Mt  Pleasant  church  and  graveyard; 


$4,000  to  purchase  a  parsonage  for  Mt  Pleas- 
ant church;  $250  for  the  Presbyterian  Sun- 
day school  at  Union;  $250  for  the  Sunday 
school  at  Centenrtlle;  $2S0  t<x  the  Sunday 
school  at  Falrvlew  achoolhouse;  $300  for  the 
home  missions  of  the  Presbyterian  Church; 
and  the  remaining  half  of  the  residue  of  said 
estate  to  purchase  a  parsonage  at  Union,— to 
be  uncertain  as  to  the  beneficiaries,  and  there- 
fore void.  In  that  case  this  court  considered 
and  approved  the  cases  above  mentioned,  of 
Association  v.  Hart's  Ex'rs,  4  Wheat  1,  and 
Gallego's  Bz'r  t.  Attorney  General,  S  Letgh, 
400. 

And  again.  In  the  case  of  University  v. 
Tucker,  31  W.  Va.  621,  8  S.  E.  410,  this  court 
held  that  foreign  corjKn-atlons  may  take  be- 
quests of  charities  under  a  will  made  In  this 
state  when  and  to  the  extent  authorized  by 
their  cliarter;  also,  that,  when  such  corpora- 
tions are  Improperly  described  in  tbe  will,  the 
bequest  will  not  fail  If  It  be  clearly  shown  by 
proper  proof  what  corporations  were  meant 
by  the  description.  This  caae  Is  relied  on  by 
the  appellant  In  this  cause,  It  being  contended 
that  tbe  liequests  to  home  and  foreign  missions 
of  the  Sontbem  Presbyterian  Church  were  be- 
quests to  a  foreign  corporation.  Now,  let  us 
examine  the  bequests  contained  in  the  will 
under  consideration.  Can  we  say  that  a  por- 
tion of  James  S.  Shan  kiln's  proiterty,  real  or 
personal,  was  thereby  given  or  Intended  to  be 
beetowed  by  any  clause  In  his  will  upon  any 
corporatlui,  either  foreign  domestic?  He 
directs  his  es^e,  both  real  and  personal,  to  be 
given  equally  twtween  the  three  following 
benevolent  causes,  via.:  "Home  missions,  for- 
eign missions,  and  tbe  American  Bible  So- 
ciety; that  Is,  to  the  trustee  of  each  of  the 
above  causes.  I  mean  the  home  and  foreign 
missions  of  the  Southern  Presbyterian 
Church."  There  Is  no  proof  In  tbe  cause  that 
any  corporation  was  Intended  by  the  lan- 
guage used  In  this  wIlL  It  Is  tme,  there  Is  an 
agreed  statement  of  facts  In  the  case,  first, 
that  a  p^r  thereto  annexed,  marked  "A," 
contains  printed  copies  of  the  charter  and  by- 
laws of  tbe  trustees  of  the  General  Assembly 
of  the  Presbyterian  Church  In  the  United 
States,  and  of  certain  resolutions  and  direc- 
tions of  tbe  general  assembly  of  said  church, 
and  that  they  are  true  copies  of  said  charter, 
by-laws,  and  resolutJons,  and  that  said  cor- 
poration was  duly  organized  under  said  cfaar^ 
ter  and  the  laws  of  North  Carolina  before  the 
death  of  testator,  and  Is  sUU  existing  and  do- 
ing business  as  such,  and  its  property,  real 
and  personal,  does  not  exceed  $2,000,000;  that, 
at  tbe  time  the  will  In  question  took  effect,  the 
said  general  assembly  had  a  committee  for  the 
purpose  of  carrying  on  the  work  of  home  mis- 
sions, known  as  the  "Committee  of  Sustrata- 
tion,"  and  a  committee  for  the  purpose  of  car- 
rying on  tbe  work  of  foreign  missions,  known 
as  the  "Committee  of  Foreign  Missions";  that 
testator  was  for  a  number  of  years  a  member 
and  ofBcear  of  sold  church,  waa  greatly  devot- 
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ed  to  said  church,  and  took  an  active  part  in 
Its  work,  and  declared  his  Intention  of  mablnv 
provision  In  behalf  of  foreign  and  home  mis- 
sloDB  In  his  wllL  Did  James  Shanklin,  by  his 
win,  give  any  of  his  property  to  any  corpora- 
tion, foreign  or  domestic?  The  language 
therein  contained  gives  It  to  home  missions, 
foreign  missions,  and  the  American  Bible  So- 
ciety; that  is,  to  the  trustee  of  each  of  the 
above  causes.  Wliat  trustee?  Even  If  we 
were  to  hold  that  the  words  were  added  by 
way  of  explanation,  "I  mean  the  home  and 
foreign  missions  of  the  Southern  Presbyterian 
Church,"  yet  that  explanation  falls  to  point 
out  any  cori>oration  that  Is  to  take. 

It  appears  in  the  agreed  statement  of  facts 
tliat  the  trustees  of  the  General  Assembly  of 
the  Presbyterian  Church  of  the  United  States, 
commonly  known  as  the  "Southern  Presby- 
terian Church,"  had  a  committee  of  sustenta- 
tlon  for  the  purpose  of  carrying  on  home  mis- 
sions, and  a  ccnnmlttee  for  the  purpose  of 
foreign  missions,  known  as  the  "Committee 
of  Foreign  Missions";  but  neither  of  these 
was  a  corporation,  nor  could  they  be  und«r 
the  constitution  and  laws  of  West  Virginia. 
When  we  refer  to  the  charts  of  this  North 
Carolina  corporation.  It  Is  found  that  the  trus- 
tees of  the  General  Assembly  of  the  Presby- 
terian Church  in  the  United  States  are  au- 
thorized to  take  and  hold  all  such  estate,  prop- 
erty, and  ^ects  as  might  be  acquired  by  gift, 
purchase,  devise,  or  bequest  to  aid  and  en- 
able said  General  Assembly  of  the  Presby- 
terian Chorch  to  undertake  and  carry  on  the 
work  of  OhrlstlaQ  education,  foreign  and  do- 
mestic missions,  etc.;  so  that  It  Is  easily  per- 
ceived that,  under  the  charter  of  this  North 
Carolina  corporation,  there  Is  no  trustee  of 
home  missions  or  foreign  missions.  The  agree- 
ment of  facts  shows  that  there  was  a  commit- 
tee of  eustentatlon,  and  a  committee  for  car- 
rying on  the  work  of  foreign  missions,  under 
the  direction  of  the  general  assembly.  It 
does  not  appear  that  the  general  assembly 
waa  a  corporation,  but  this  corporation  was 
authorized  to  receive  contributions,  bequests, 
etc.,  to  aid  the  General  Assembly  of  the  Pres- 
byterian Church  In  carrying  on  foreign  and 
domesUc  missions.  These  committees  were 
the  agents  and  Instruments  of  said  general  as- 
sembly, and  we  cannot  say  who  was  Intended 
by  the  trustee  of  each  of  these  causes,  home 
and  foreign  missions  of  the  Presbyterian 
Church.  The  bequest  is  too  indeflnlte,  and  we 
cannot  say  to  whom  the  executor  would  be 
safe  in  paying  this  legacy;  and  we  may  well 
ask,  who  Is  entitled  to  demand  and  receive 
this  legacy,— the  committee  appointed  by  the 
general  assembly  or  the  corporation  known  as 
the  "TroBtees  of  the  General  Assembly  of  the 
Presbyt^ian  Church  In  the  United  States"? 
The  words  of  the  will  give  the  bequests  to  nei- 
ther, and  we  must  hold .  It  void  for  uncer- 
tainty; and  although  the  pleadings  In  this 
cause  are  not  such  as  would  authorize  a 
decree  directing  a  settlement  of  the  accounts 


of  the  executors,  and  a  convention  of  tbe 
creditors  of  said  testator,  yet  the  parties 
to  the  cause  behig  of  opinion  that  It  would 
facilitate  the  settlement  of  tlie  estate  of 
said  testator,  and  save  costs  to  said  estate, 
to  have  the  creditors  convened,  and  ac- 
counts of  said  executors  settled,  and  dlrectloni 
giren  to  them  as  to  the  collection  and  (Ustti- 
butlon  of  tbe  assets  of  the  estate,  as  If  the 
pleadings  In  tbe  cause  had  been  properly  fram- 
ed to  that  end,  and  having  consented  to  such 
convention  and  settlement,  and  these  matters 
having  been  referred  to  a  commission^',  who 
reported  thereou,  which  report  waa  excepted 
to  by  the  American  Bible  Society  and  the  trus- 
tees of  the  General  Assranbly  of  the  Presby- 
terian Church  In  the  United  States,  and  tbe 
court  having,  as  we  think,  properly  ovaraled 
the  exceptions  taken  to  the  report  of  Commis- 
sioner Kester.  and  confirmed  tbe  same,  and 
decreed  in  favor  of  W.  W.  Pence  the  sum 
of  $958.85,  with  Interest  thereon  from  the  19tli 
day  of  March,  1895,  until  paid,  and  In  favn-  of 
John  P.  Shanklln,  against  said  estate,  the  sum 
of  $809.e0,  with  interest  thereon  from  the  date 
last  aforesaid  until  paid,  and  that  the  sum  of 
$100  be  allowed  Logan  Patton,  as  eoonsel  in 
said  suit  for  his  services  as  counsel  of  said 
executors,  to  be  paid  by  said  executors  out  of 
funds  In  their  hands,  the  decree  Is  In  this  re- 
spect affirmed.  The  decree  is  also  affirmed  so 
far  as  It  holds  that  so  much  of  the  wlU  of 
James  S.  Shanklln,  deceased,  as  directs  that 
his  estate,  except  $500,  be  divided  equally  be- 
tween the  three  following  benevolent  causes, 
viz.:  "Home  missions,  foreign  missions,  and 
the  American  Bible  Society;  that  Is.  to  the 
trustees  of  each  of  the  above  causes.  I  mean 
the  home  and  foreign  missions  of  the  South- 
em  Presbyterian  Church,"-^  void,  as  con- 
trary to  the  constitution  and  hostile  to  tbe 
policy  of  the  state  of  West  Virginia,  except  as 
to  the  bequest  to  the  American  Bible  Society, 
which  is  shown  to  be  a  corporation,  and  en- 
titled to  take  under  the  wUL  I  also  affirm  the 
decree  complained  of  so  far  as  it  holds  that 
so  much  of  said  will  as  directs  that  $500  be 
loaned  out,  and  the  Interest  cm  the  same  ap- 
plied to  the  support  of  pastor's  salary  of  the 
Southern  Presbyterian  Church  at  Goitervflle, 
Monroe  county,  W.  Va..  Is  void  for  uncertainty, 
and  the  appeltees  mnst  Teeover  their  costs  and 
damages. 

DENT,  J.  (dissenting).  I  cannot  concor  In 
the  foregoing  decision,  because  I  cannot  stul- 
tify myself  Into  the  pretense  of  believing  that 
to  be  false  which  I  believe  from  tbe  record  to 
be  true,  to  wit.  that  the  trustees  of  the  G«teral 
Assembly  of  the  Presbyterian  Church  of  the 
United  States  is  a  legally  Incorporated  body 
under  the  laws  of  the  state  of  North  Carolina, 
duly  authorised  as  such  trustees  to  receive  and 
bold,  on  behalf  of  the  "Southern  Preebyterlan 
Church,"  bequests  of  money  for  "home  and 
foreign  missions,"  and  that  the  testator,  James 
S.  ShankUn,  In  bis  last  wUl  and  testaxneDt^  In- 
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k>M9l«.  U  then  to,  the  aooiier  sucb  policy  Is 
changed  the  better  It  will  be  for  the  good 
name,  fiune,  and  Int^^  of  the  state. 


(a  w.  va.  in) 
DAVIS  T.  TBUHP  et  aL 
(Smueine  Oonrt  oC  Aweale  of  Weet  mtj^nla. 
ICardi  27, 1887.) 

PitBADlMO  RU  JCDICXTA— QUBSTtON  ffCW  ClMnR^ 

Bntbt  or  JusTici's  JuDOKsin. 
1.  A  ^ea  of  former  Judgment  on  the  nine 
ctnjw  of  action  In  bar  of  the  plaintifTs  rait,  re* 
pUed  to  by  "No  each  judgment,"  ihonU  be  tried 
by  uie  court  tar  an  examination  and  inspection  of 
the  record,  and  It  !•  Inq^niMr  to  anlwdt  ttie  muw 
to  a  inry. 

,  2.  fiy  aeeUon  180^  c.  60^  Oode.  aU  fomudmee 
In  the  ratrlee  <tf  a  jtutiee'i  Jadgment  are  die- 
poised  with,  and  the  same  Is  sofBdient  If  the 
truth  be  stated  so  as  to  be  intelligible. 

S.  Where  the  plaintiff  already  baa  en  IntdUgi- 
Ue  judgment,  thoag^  defeetiTe  In  tona  and 
grammar,  against  the  same  partfee  tm  the  same 
cause  of  action,  he  Is  nmwided  thnrtiy  from 
instituting  another  suit  therefor  before  another 
justice,  or  in  court 

(Syllabus  by  the  Oonrt) 

Error  to  circuit  court,  Baleigh  county. 

Action  by  Albert  Davis  against  R.  O.  Tnunp 
and  H.  8.  Morris.  Judgment  for  plalntlfl. 
Defendanta  bring  error.  Rerersed. 

J.  H.  McGlnnle  and  X  W.  McGrair,  for 
pUdntlflFs  In  error.  A.  P.  Fail^,  Cor  defend- 
ant In  error. 


tended  to  designate  each  board  In  tala  beQneMa 
to  the  trostees  at  home  and  f&ralgn  mtaeifHia 
of  the  Sonthem  Presbyterian  Ohorch.  SiuA 
tmsteea  are  before  the  court,  asking  that  sodi 
wni  be  executed  according  to  Its  true  tenor  and 
effect,  and  yet  the  court.  In  disregard  thereof, 
aaya:  "When  we  refer  to  tiie  diarter  of  the 
NtHth  Carolina  cacpacMkai,  it  Is  found  tba 
trostees  of  the  Oenraal  Assembly  of  the  Piea- 
byto-Ian  Gburcb  In  t2ie  United  States  am  au- 
thorlied  to  take  and  biM  all  such  estate  and 
^tects  as  ml^  be  acquired  by  gift,  purchase, 
devise,  or  bequest,  to  aid  and  enable  said  Gen- 
eral Assembly  of  the  Presl^terlan  Obnrch  to 
undertake  and  carry  on  the  work  of  Obrtstian 
education,  foreign  and  domestic  missions,*  etc. 
8o  that  it  is  eaally  percetved  ttiat,  under  ttw 
charter  of  this  North  OaroUna  oorpiHatim, 
there  la  no  trustee  of  home  missions  or  foreign 
missions."  The  corporation  itself  Is  the  legal 
trustee  of  all  funds  for  home  and  foreign  mis- 
alone.  What  further  trustee  la  needed?  It 
la  an  absurdity  to  say  that  a  k^caUy  constitut- 
ed board  of  trustees  of  home  and  foreign  mis- 
sions must  have  other  tniatees  specially  for 
sacfa  funds  before  they  can  take  under  a  be- 
quest to  the  trustees  ot  each  funds. 

There  cannot  be  the  j^slbUlty  of  a  doubt 
that  the  testator,  not  being  aware  of  the  prop* 
«r  designated  diuzch  repcaltory  to  receive  such 
bequests,  1^  namii^  tin  trustees  of  each  of 
■ndi  funds.  Intended  thereby  the  bequests  to 
go  to  such  body  as  was  legally  authorized  to 
receive  the  same,  being  the  appellants;  thus 
brlnglttg  hli  will  In  accord  with  the  language 
need  In  the  case  of  Wilson  v.  Perry,  29  W.  Va. 
197,  1  a  B.  923,  to  Wit:  "The  general  rule  on 
this  subject  Is  that  wtwre  the  name  de- 
Bcriptton  of  the  legatee  Is  erroneous,  and  there 
to  no  reasmiable  doubt  as  to  the  person  In- 
tended to  be  named  or  described,  the  mistake 
will  not  defeat  the  bequest,  and  this  rule  ap- 
I^les  aa  well  to  a  corpcnatlon  as  to  a  natural 
petwsL"  In  the  case  of  Ross'  Bx'r  t.  Klger, 
42  W.  Ta.  402,  28  S.  B.  193,  this  court  held: 
*^here  a  bequest  of  money  is  made  to  a  mls- 
aionary  society  by  a  testatrix,  Atmign^nt^  the 
aodely  by  a  mistaken  name  in  her  will,  tt  may 
be  shown  by  extrinsic  testimony  and  sur- 
rounding drcumstancee  what  missionary  so- 
ciety was  intended."  The  reasoning  In  the 
case  referred  to  la  well  adapted  to  the  admitted 
existbig  circumstances  and  aorroundlngs  of  the 
present  case,  but  the  conclusion  reached  Is  di- 
rectly the  reverse.  The  testator  bequeathed 
hto  moaey  to  home  and  for^gn  mlsslona,  and 
designated  the  Soutiiem  Presbyterian  Church, 
being  the  body  to  wiMn  he  behmged,  to  be  the 
vebide  <hC  his  bounty,  and  the  trustees  legally 
anttuHlEed  by  and  ftn*  such  church  to  take  and 
bold  such  funds  for  the  uses  aforesaid,  and 
fbeee  trustees  are  completely  and  fully  estab- 
lished by  the  record  to  be  the  wpellanta.  Nw 
Is  there  anything  In  the  taws  or  policy  of  the 
state  of  West  TlrglnJa  that  even  militates 
against  the  donation  of  money  to  be  expended 
for  the  religious  and  moral  education  of  any 


DENT,  J.  Writ  of  error  to  the  Judgment  of 
the  circuit  court  of  Baleigh  county  In  favor 
of  Albert  Davis  against  R.  O.  Tnunp  and  H. 
B.  Morris  for  the  sum  of  $124,  interest,  and 
costs.  The  facts  are  as  follows:  On  the  28d 
day  of  December,  1898,  plabitUf  brought  suit 
against  the  defendants  before  A.  W.  Warden, 
a  justice  pf  Raleigh  county,  tor  tb»  sum  ot 
$200,  evidenced  by  note.  Defendants  q^pear- 
ed,  and  entered  three  i;dea8,-Hill  debet,  former 
judgment  on  same  note,  and  release  of  R.  G. 
Trump,  surety,  by  the  acts  and  n^l^ence  of 
plaintifT.  After  hearing  the  evidence,  Oie 
justice  gave  Judgment  against  H.  S.  Mnris, 
but  dismissed  the  action  as  to  the  surety, 
Trump.  Hie  plaintiff  appealed  to  the  drcolt 
court,  ^e  same  pleas  were  In,  but,  so  fiir 
as  the  record  dlsdoses,  no  Issue  was  made 
thereon,  other  than  oroUy,  ^ber  before'  tlie 
Justice  or  In  court,  and  the  record  falla  to 
show  that  even  oral  Issue  was  joined.  In  the 
circuit  court  the  trial  was  had  alone  on  the 
plea  of  former  judgment,  to  which  there  was 
no  replication  of  nul  tiel  recwd,  but  nevorthe- 
less  a  trial  waa  had  by  a  jury  on  this  plea; 
but,  when  the  defendants  offered  to  Introduce 
the  record  In  support  of  their  plea,  and  the 
justice  who  rendered  the  judgment,  to  prove 
the  IdenU^  of  the  same,  the  court  excluded 
both  the  justice  and  his  record,  and  therefore 
there  was  notbti^  the  jury  could  do  bat  find 
In  fftvor  of  the  plaintiff. 

The  first  eror  committed  1^  the  court  was 
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In  anbmlttliig  a  plea  of  former  Judgment  to  a 
Jniy,  and  tben  Anally  determining  It  blmself 
by  excluding  the  pleaders'  evidence  In  support 
thereof.  It  is  elementary  law  that  a  plea  of 
this  character  most  be  tried  by  the  court  by 
Inspection  of  the  record.  2  Tuck.  Comm.  274. 
If  the  plaintiff  admits  the  existence  of  the 
record,  that  ends  the  matter,  for  tbe  plea  bars 
hlfl  suit.  If  he  wishes  to  deny  It,  he  does  so 
by  replying  that  tbere  is  no  such  record,  which 
be  pnys  may  be  inquired  of  by  the  record. 
The  plea  should  also  set  forth  the  portion  of 
the  recoil  retled  on,  so  that  Issue  may  proper- 
ly be  Joined  thereon,  and  the  court  may  exaia- 
Ine  and  compare  the  record  with  the  recital  In 
the  plea.  This  Is  a  oertahi.  easy,  and  fixed 
rule  of  practice,  and,  If  complied  with,  would 
tend  to  promote  the  eoAa  of  Justice  without 
d^y.  Neglected,  it  prodnces  confusion,  blun- 
der, and  unnecessary  'costs.  To  get  at  the 
very  gist  of  the  case,  the  only  question  for  the 
dttterminatlon  of  this  court  is  whether  there 
waa  BiuSx  a  Judgment  as  the.  defendants 
songht  to  rely  upon  so  imperfectly  in  their 
plea,  which,  however,  was  not  objected  to  for 
uncertabity  and  insoffldency.  To  sustain 
tlielr  plea,  the  defendants  ofEored  the  Justice's 
docket,  containing  the  following  record: 

"Albert  Davis,  Plalntlfr,  vs.  H.  S.  Morris  sud 
B.  Q.  Trump,  Defendants. 
"PlalntltF  filed  note  on  defendants  for  $200.- 
00  due  on  3d  of  Nov.,  18i>l,  after  date  of  note, 
issue  summons  against  defendants  for  said 
amount  on  12tb  day  of  Octobo*,  X882,  and 
made  returnable  at  Callaway's  store  on  tbe 
18th  day  of  October,  1892,  apd  placed  in  tbe 
hands  of  A.  P.  Hawley,  constable  of  Trap  Hili 
district,  Raleigh  county,  West  Virginia,  to  be 
executed  and  returned  at  said  place  by  the 
IStb  day  of  October,  1882.  a  U  Lester,  J.  F." 

"Callaway's  Btoie,  Balelgh  Cionnty,  West 
Virginia,  Trap  Hin  District,  October  18th. 
188S:  This  cause  came  on  to  be  heard,  snin- 
mooau  returned  executed,  plalntUF  being  pr^- 
ent  Defteidants  not  appearing  plaintiff  de- 
manded  Judgment  for  $112.00  and  costs, 
amounting  to  f2JiO.  Judgment  was  rendered 
In  favor  of  plaintiff,    a  L.  Lester,  J.  P. 

Jnstlee*s  costs  |1  70 

Oonstable's  cost    80 

Total  cost   $2  50 

"Issued  execution  on  the  above  judgmenc 
on  the  20th  day  of  October.  1892,  and  deliver- 
ed to  A.  r.  Hawley,  constable  of  Trap  Hill 
district,  Raleigh  county,  West  Virginia,  to  be 
executed  and  returned  in  sixty  days  from  date 
of  execution.   0.  L.  Lester.  J.  P." 

"Execution  No.  1  returned  before  me  on  the 
18th  day  of  February,  188S,  showing  that  a 
levy  on  one  gray  horse,  honseliold  and  kltdien 
fomlture,  the  property  of  Dr.  H.  8.  Morris, 
to  saHsfy  an  execution  In  my  hands  In  favor 
of  Albert  Davis,  this,  tbe  29th  day  of  Octo- 
ber, 1802.  A.  F.  Hawl«7,  a  B.  a  a  L68- 
tw,  J.  P.** 


"Execution  No.  2  renewed  the  18th  day  of 
February,  180S,  at  plaintiff's  request,  against 
H.  S.  Morris  and  R.  O.  Trump,  In  favor  of  Al- 
b^  Davis;  levy  No.  1,  execution  ttansfared 
to  .Na  2  execntlMi,  this,  tbe  IStb  day  (tf  Feb- 
ruary, 1893,  the  execntloD  returned,  'Property 
not  sold.'  O.  U  Lester,  J.  P." 

*'BxecntIon  No.  2  renewed  to  be  In  fall  force 
for  60  days  from  tbe  18th  day  of  April,  18e& 
a  L.  Lester,  3.  P." 

"Renewed  execution  returned  before  me  od 
the  14th.  day  of  Octobor.  1893.  showing  credit 
by  cash  of  $2.10,  showing  ou  its  face  that  Uie 
property  being  not  sold  tot  the  reason  that 
was  requested  by  plaintiff  to  bxHA  up  and  not 
selL  a  L.  Lester,  J.  P." 

The  Justice  tastlfled  that  tills  Judgmmt  was 
rendered  on  the  same  note  sued  oa  In  the  pres- 
ent case.  The  circuit  court  excluded  tUs  evi- 
dence, in  effect  holding  that  It  did  not  sustain 
the  defftttdaatcr  plea;  in  other  words,  Uiat 
tliere  waa  no  Judgment.  TMb  Is  certainly  a 
very  technical  holding,  for  the  record  shom 
that  the  suit  was  between  the  same  parties,  on 
the  same  or  similar  note,  and  that  ttw  Justice, 
at  the  instance  of  the  plaintiff,  and  In  Uie  ab- 
Binoe  of  the  defendants,  gave  Judgment  for 
the  balance  claimed  to  be  due,  to  wit,  fllS. 
and  92.60  costs.  Of  course,  the  judgment 
could  have  been  written  out  with  greater  for- 
mality, which  the  Justice  ml^t  do  at  any  time, 
having  at  once  put  all  tiie  essentials  thereof 
on  his  docket,  ^e  defendants  sevur  object- 
ed to  this  Judgment,  but  admitted  Its  blndhig 
force  and  character.  And,  if  they  had.  It 
would  have  availed  them  nothing,  tor,  tiaving 
all  tbe  essentials  of  party,  amount,  rendition, 
etc.,  the  Justice  could  have  extended  it,  so  as 
to  make  It  Just  as  formal  as  required  by  the 
most  fastidious  and  technical  defendant.  It 
Is  claimed  that  the  plaintiff  released  tbe  de- 
fendant's property  taken  In  execution,  and  w- 
dered  the  return  of  the  ezecotion,  and  then 
bnn^t  a  new  suit  before  another  Justice  ob 
the  same  note,  through  fear  that  he  wonU  get 
Into  troable  because  the  first  Judgment  wis 
defective.  1\>  get  out  <tf  the  <^>en  woods,  be 
wandered  taito  the  wilderness.  If  dissatisfied, 
why  did  he  not  have  tbe  Justice  spread  his 
Judgment  out  more  at  length?  This  was  un- 
ueceesary,  for  the  reason  tiiat  thls'coort.  In 
dealing  with  the  i»DCeedlnga  of  Justices,  have 
uniformly  conformed  to  the  rule  that  no  defect 
therein  shall  render  the  same  invalid  If  such 
proceedings  are  soffldesit  to  show  what  was 
Intended  thereby,  especially  when  coUatenil- 
ly  attacked.  -  Sections  178,  179,  c.  50,  Code, 
among  other  things  provide  that  the  Justice 
shall  enter  In  his  docket  the  title  of  the  action, 
etc.,  under  which  "the  Judgment  of  the  Justice 
shall  be  stated,  with  the  items  of  the  costs  in- 
cluded thwedn.**  Section  180,  same  chapter, 
provides  tha^  "so  Car  as  the  entries  In  tbe 
docbst  are  concenied,  the  toon  shall  be  re- 
garded as  immaterial,  if  the  tmtii  is  stated  so 
as  to  be  intelligible.''   This  HMsns  "iot^glble 
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to  ft  penNm  onUnuy  iDtelllgence,"  and  not 
•o  plain  that  "a  fool  who  runs  may  read." 
nie  JuaOce  ia  not  feiiiilred  to  enter  the  tUle  to 
tbe  actkm  mora  than  once  In  hla  docket,  and. 
if  all  the  orders  in  sbch  action  are  Immediate- 
ly  mtder  nieh  tllto,  tiumgh  tbe  entxy  be  at  dlf - 
ferent  times,  audi  entries  are  Bofflclently  in- 
telligible to  be  imderstood  by  those  ot  ndinary- 
IntdUgence.  Qooi  grammar-is  not  essmtlal 
to  a  good  Jadgment.  Ite  ndatake  ot  a  prop- 
er tense  win  not  render  a  Justice's  Judgment 
imlnteQlgtble  or  Inralid.  Justices  are  not 
uanally  edocated  men.  learned  elthor  to  the 
Istrlcades  of  law  or  grammar;  hence  their 
records  most  be  scanned  with  the  greatest 
leniency.  Such  are  the  proTlBionft  of  the  stat- 
ute and  tbe  hoUIi^  of  thfr<»)m:t8.  1  Freem. 
Jndgm.  f  65;  Story  t.  Kimball,  9  Vt  Ml;  An-, 
derson  t.  Klmbrongh,  6  CMd.  200;  Barrett  t. 
Garragan,  16  Iowa,  47;  Ohnrch  t.  Crossmai*, 
41  Iowa,  878;  Fish  t.  Emerson,  44  N.  Y.  876; 
Faulk  T.  KeUoma,  64  la  180.  Neither  Is  It 
pn^ter  or  Just  that  a  plaintiff  who  suf^toses 
that  a  judgment  has  been  defeetlrely  entered 
In  his  faTor  by  one  justice  slHfald  be  permit- 
ted to  bring  anocbw  action  for  the  same  cause 
before  another  justice.  But  he  shoold  liave 
tbe  defectiTe  judgment  cMrected,  which  tbe 
justice  has  the  right  to  do,  on  bis  motion,  as  to 
any  clerical  error  committed  by  him,  he  being 
his  own  clerk.  "In  whatever  respect  the 
clerk  may  have  erred  in  entering  judgment, 
tbe  court  maiy,-<m  proper  evidence,  nullify  the 
error  by  mttKlng  the  judgment  entry  fuUjr 
and  cortebtly  exptesatbe  judgment  rendered." 
1  Ft«em.  Jndgm.  1 72.  This  rale  preraila,  evea 
though  both  derk  and  court  is  one  and  tbe 
same  persoo,  and  It  covers  mistakes  which 
arise  from  lack  of  Bterary  attalimient,  aa  well 
as  from  inadvertence.  Such  beiug  the  law, 
there  Is  no  reasonable  justification  for  the 
present  suit;  tbe  plaintiff's  cause  of  action 
having  already  me^^  Into-  a  judgment.  The 
Sndgmeiit  of  the  circuit  court 'is  therefore  re- 
versed, and  Uie  plaintiff's  Actton  Is  dismlsseu. 

«S  W.  Vfc  «12) 

PIFHB  T.  BBOWN, 

i^vgnam  Govct  ot  Appeals  of  West  Virginia. 
AptO  21,,  18Q7.) 

LimiSB-—  RnTDO&BIl.lTT  —  KASBMBlrr  —  CaSACHHT 

-.  n  Dsap,  . 

LA  parol  Hcense  from  one  lot  owner  In  a 
town  to  another  to  pass  a  tile  drain  uud^  the 
fcHrmer's  lot  for  the  purpose  of  draining  the  lot 
of  the  latter  U  reroealde  at  me  ]^easnre  of  sndi 
Ucensor. 

2.  To  a  psTty  wishing  to  dtahi  Us  lot 

under  the  surface  of  ma  ndghboc's  lot  by  a  right 
not  aobj^  to  revocation  at  the  will  of  sadi 
neighbOT,  tbe  privilege  of  so  doing  most  be  ae- 
q  aired  by  deed. 

8.  The  right  of  drainage  through  the  lands  of 
juiother  is  an  easement  requiring  tor  its  enjoy- 
ment an  Interest  In  such  lands  which  cannot  be 
conferred  except  by  deed  w  conveyanes  in  wrtt> 
big.  ' 

(Syliabualv  the  Oonrt) 


Appeal  fteni  ebcUt  court,  Up^ur  county. 

Bm  b7'B^'  C  FIftt  agataist  Margaret  N. 
Brown.  Decree  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Samuel  T.  Woods,  for  appellant   U.  Q. 
Tomiff,  for  appdlee. 

DNOUSH,  P.  TblB  was  a  salt  tn  eqnUy 
Instituted  In  the  circuit  court  of  Upshur  coun- 
^  by  F.  O.  PU  er  against  Margaret  N.  Brown. 
Tbe  plaJntUt  In  his  bill  alleged  that  he  was 
tbe  owner  of  a  lot  (tf  land  in  the  town  of 
Bnckhannon,  In  said  conn^  (describing  it,  and 
exhibiting,  a  copy  of  the.  deed  from  John  D. 
Mardn  and  wife  to  himself,  dated  tbe  3d  De- 
cember, 18M),  and  fur^a"  says  that  in.  tbe 
mouth  of  October,  1894^  After  a  destructive, 
fire  In  said  town,  the  frame  bnildtng  owned 
by  him,  In  which  he  carried  on  business  as  a 
druggist,  was  completely  deetn^ed;  that  be  at 
once  set  to  work  to  erect  an  expensive  brick 
building  on  said  lot,  and  bad  made  excava- 
tions for  a  ground  room  or  cellar  extending 
several  feet  below  the  surface  of  the  earth, 
and  constructed  around  it  a  stcaie  wall,  ■  ■ 
feet  thick,  tot  a  foundatl<m  to  tbe  main  struc- 
ture, and  as  a  part  ot  said  uudergroimd  room; 
that  said  wall  and  foundation  is  of  solid  stone 
masonry,  and  built  at  very  great  expense; 
that  In  order  to  make  said  lower  ground  room 
useful,  and  to  maintain  good  sanitary  condi- 
tions about  said  building,  it  was  and  is  neces- 
sary to  ke^  said  room  or  cellar  well  drained, 
and  to  this  end  plaintift  cmiatructed  a  ditch 
from  Bald  room  or  c^lar,  by  the  most  natural 
and  practical  course  of  drainage,  through  the 
lands  ot  lata  of  adjoining  owners  to  the  near- 
est running  stream  or  brook  leading  to  Fink's 
run,  and  thence  to  the  river;  that  plaintiff 
first  obtained  permission  from  all  of  such 
owners  befcme  proceeding  to  construct  said 
underground  sewraage;  that  among  the  lots 
through  which  said  :  underground  sewerage 
was  ctmstmcted  was.  a  lot  owned  by  the 
defendant,  which  was  conveyed  ,  to  her  by 
Tom  G.  Brady  and  wife  by  deed  dated  the 
8d  day  of  MAy,  ISSS,  a  copy  of  which  deed  la 
also  exhibited.  Tbe  plaintUC  further  alleges 
that,  before  doing  any  work  aa  said  sewer- 
age, he  went  to  Dr.  B.  I|.  iBrown*  the  husband 
of  tbe  defendant,  who,  acting*  t<ff  the  defendr 
ant,  agreed  with  plaintiff,  and  gave  hJm  pec- 
mlsslonto  construct,  said  sewerage  through  the 
lot  of  defendant  upon.  oMuUtion  that  he  (the 
said  Brown)  and  .the  defendant  should  be  al- 
lowed to  tap  said  sewerage.  If  at  any  time  said 
defendant  desired  to  do  so,  to  drain  her  own 
property,  to  which  plaintiff  assented;  that 
while  plaintiff  was  constructing  said  sewerage, 
but  befoce  any  worlc  had  been  done  upon  the 
property  of.  the  defendant,  plaintiff  went  to  the 
d^eudant,  and  said:  to  her  that  he  hoped  she 
would  noi  think  be  was  taking  too  much  lib- 
erty with  her  property;  that  be  bad  had  afi 
understanding  and  agreement  with  her  hus- 
band* Dr.  B.  L.  Brown,  about  constructing 
an  underground  sewerage  through  bar  lot, 
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and  defendant  replied  to  plaintiff  tliat  It  via 
all  right,  to  go  ahead  with  his  wotk,  which 
plaintiff  did;  that  plaintiff  dog  a  dltdi  through 
the  garden  part  ot  defendant's  lot,  as  well  as 
through  the  lots  of  the  other  property  owners, 
leading  frmn  the  lowor  room  ae  cellar  of  hla 
aald  lot,  for  the  puipose  of  draining  It,  about 
four  feet  de^  and  placed  therein  wdl-jolnted 
aarttien  tlUng,  six  Ini^  In  dlametor,  ttte 
whole  distance  ot  said  ditch,  and,  after  so 
planting  said  tiling,  plaintiff  filled  In  the  dirt 
<m  aaid  tiling,  completely  covering  the  same 
and  oHnpletely  filUng  aatd  ditch;  that  said 
dimin  or  seworage  was  constmcted  at  great  ex- 
pense to  plaintiff;  that  It  extends  tUMagb  the 
property  <tf  the  dtfendant  to  the  distance  of 
atNmt  50  feat;  that  defendant  lives  <mi  said  lot, 
and  was  living  on  the  same  whm  plaintiff  was 
having  said  ditch  dug  and  said  tiling  put 
down,  and  saw  said  work  being  done,  and 
permitted  and  agreed  to  the  same;  that  plain- 
tiff, as  part  of  the  rauialderaUon,  put  in  a  6- 
Inch  tiling  to  drain  the  property  of  d^endant. 
If  at  any  time  she  desired  to  tap  the  same,  at 
an  additional  cost  to  him,  when  a  2-lnch  tiling 
would  have  fully  answered  his  purpose;  that  It 
la  absolutely  necessary  to  the  use  of  plainttfTs 
property  that  said  underground  sewerage  and 
di-ainage  be  constructed,  and  that  It  Is  very 
essential  to  the  health  of  the  town  that  It  be 
drained;  that  said  ditch  does  not  In  any  way 
interfere  with  the  use  of  defendant's  property, 
and  In  fact  benefits  It,  by  serving  aa  drainage 
of  tiie  surface  water  which  collects  on  said  lot 
of  defendant,  which  Is  low,  and  needs  drain- 
ing, especially  at  the  point  throngb  which 
plaintiff  constructed  said  ditch  at  drain.  Plain- 
tiff further  says  that  said  drainage  or  ditch 
was  constructed,  tiling  laid,  and  completed.  In 
the  first  part  of  last  January;  that  the  same 
was  In  use  from  that  time  until  the  1st  of 
March  of  this  year,  when  the  defendant  dog 
down  Into  said  ditch  where  it  was  constructed 
through  her  property,  or  caused  it  to  he  done, 
as  plaintiff  is  Informed,  and  took  out,  or  caused 
to  be  taken,  two  whole  joints  of  the  tiling 
which  had  been  planted  therein  for  the  pur- 
pose aforesaid  by  the  plaintiff,  destroying  the 
connection,  and  obstructing  the  drainage  of 
plaintiff's  property,  and  rendering  useless  to 
plaintiff  said  underground  sewerage,  whldi 
plaintiff  had  ctmstructed  at  great  expense. 
Plaintiff  further  says  that  he  suffers  an  Ir- 
reparable injury  and  damage  to  his  property 
by  reason  of  said  obstruction;  that  said  ditch 
or  drain  was  constructed  with  assent  of  the 
defendant;  that  said  assent  was  given  In  c<hi- 
slderatlon  of  the  advantages  said  ditch  or  drain 
would  be  to  defendant's  prc^terty  In  draining 
It,  and  for  the  further  consideration  of  the 
privilege  extraded  to  defendant  of  tapping 
aaid  ditch  or  drain  whoi  she  desired  to  drain 
the  water  from  her  residence  or  otherwise,  and 
tor  other  considerations;  and  that  said  right 
was  accepted  upon  the  assent  of  the  defend- 
ant, and  the  said  drainage  or  ditch  construct- 
ed and  used,  and  said  expenditures  made,  up- 
on that  assent.  The  plaintiff  therefore  pray- 


ed that  an  Injunction  be  granted  him,  restrain- 
ing and  enjoining  the  defendant  tmn  furtha 
obfltructing  and  disturbing  said  ditch  or  drain- 
age, and  requiring  said  defendant  to  restore 
and  repair  said  ditch  or  drainage  so  obstructed 
and  disturbed  by  hor,  and  tvom  in  any  way 
interfering  with  plain tifTs  r^hts  In  said  ditch 
or  drain.  On  the  11th  day  of  March,  1885. 
an  Injunctkai  was  awarded  aa  prayed  for,  to 
take  effect  when  the  plaintiff,  or  some  me 
for  hhDt  Btaonid  encnts  bosids  tboi^  leiinlr- 
ed,  in  the  penalty  of  ^300,  which  ocdor  was 
complied  with.  The  defendant  demurred  to 
the  plaintiff's  bill,  claiming  that  it  was  not 
sufficient  in  law:  First,  because  tlw  bin  does 
not  show  upon  its  face  that  there  was  some 
note  or  m^<«andmn  In  writing,  tigned  tha 
party  to  be  charged  tlimlv,  or  his  agoit,  ^v- 
ing  the  plaintiff  the  easement  or  rl^t  claimed 
In  his  bUl;  second,  because  the  Ull  does  not 
clearly  and  specifically  set  tortb  the  grounds 
for  the  alleged  irreparable  Injury  to  the  plain- 
tiff, so  that  the  court  may  pass  up<ni  the  facts 
thus  alleged  aa  a  matter  of  law.  The  defend- 
ant Margaret  N.  Brown  filed  hex  separate  an- 
swer, putting  in  Issue  the  material  aliegatlwis 
of  the  plaintiff's  biU.  Several  depositions  were 
taken  by  the  plaintiff  and  defendant,  and  on 
Pebnuiry  26,  1896,  the  cause  was  finally 
heard,  and  it  was  decreed  that  said  demurrer 
of  def^dant  be  overruled;  and  the  court  be- 
ing of  opinion  that  the  cause  was  for  tlie  plain- 
tiff, and  that  he  was  entitled  to  the  relief 
prayed  for  In  the  bill,  perpetuated  said  lo- 
Junction,  and  popetually  restrained  and  en- 
joined the  defendant,  Margaret  N.  Brown, 
from  disturbing  or  obstructing  the  drain  in  this 
cause  mentioned,  and  from  this  decree  the 
said  Margaret  N.  Brown  obtained  this  appeal 
The  first  error  assigned  and  relied  upon  was 
claimed  to  be  in  perpetuating  the  injunction 
awarded  to  the  plaintiff;  the  second  error  was 
claimed  to  be  hi  overruling  the  demurra>  ol 
the  defendant  to  the  bill;  and  the  third.  In 
denying  the  defendant  affirmative  relief  pray^ 
ed  for  in  her  ausw^.  The  first  two  assign- 
ments of  error  are  so  Intimately  connected, 
both  being  dependent  upon  questions  of  law 
and  fact  suggested  by  the  pleadings  In  the 
cause,  that  we  may  consider  them  together, 
and  In  the  first  case  we  may  conalder  what  Is 
shown  by  the  weight  of  testimony  to  have 
been  the  true  state  of  facts  In  regard  to  thi 
consent  or  permission  given  to  the  appellee  by 
the  appellant,  Margaret  N.  Brown,  or  her  hus- 
band, Robert  L.  Brown,  to  construct  the  sew- 
er mentioned  In  the  plalntUTs  bill  across  the 
lot  owned  by  said  Margaret  N.  Brown.  Up- 
on this  question.  Dr.  R.  L.  Brown,  in  answer 
to  the  fifth  question  asked  him,  which  reads 
as  follows:  "State,  please,  whether  you  ever 
made  any  agreement  with  the  plaintiff,  or 
gave  him  any  consent  to  dig,  construct,  or  lay 
that  ditch  through  the  lot  of  the  defendant," 
—replied:  "I  never  gave  him  any  consent,  or 
any  permission  of  any  kind,  direct,  or  Indirect, 
written  or  verbal,  to  dig  a  ditch  or  use  a 
ditch  through  the  lot  of  my  wife^  tn  Bvd:- 
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t)ani>on,  where  I  am  Informed  he  bu  Hug  a 
dltcb  88  feet  9  Inches  long,  and  4  feet  Aeep, 
for  tbe  drainage  of  Us  bnilding  on  the  c<»ner, 
or  for  any  other  purpose."  On  tiie  other 
hand,  Loyd  J.  Wells,  a  witness  for  the  plain- 
tiff. In  anawer  to  qoesUon  2,  whoi  asked, 
"What  conversation.  If  any,  did  you  hear  btf- 
tweui  F.  O.  Plfer  and  Dr.  B.  L.  Brown  cod* 
ceming  the  constmction  of  aaJd  ditch  through 
defendant  lot?"  answtfed:  "I  heard  Mr. 
Brown  tell  Ur.  Plfer  he  could  go  through 
there.  I  never  heard  anything  said  about  dam* 
ages,  any  way.  I  heard  Mr.  Brown  say  that 
be  might  want  to  tap  the  ditch  some  time,  and 
he  also  said,  when  he  dug  the  ditch,— when  he 
put  the  tiling  in,— to  put  the  clay  dirt  on  the 
bottom  and  the  rich  dirt  on  the  top.  Mr. 
Brown  allowed  that  it  would  be  an  adran- 
tage  to  his  lot;  that  'it  wouldn't  be  no  disad- 
vantage." And  Id  answer  to  another  ques- 
tion this  witness  stated  that  this  conrersa- 
tloD  occurred  some  time  In  December.  Spen- 
cer Boy len,  another  witness  for  the  plalntifT,  in 
his  deposition  says,  "Mr.  Plfer  said  he  would 
see  Mr.  Brown,  and  see  If  he  could  get  p^ 
mission,"  in  r&spouBe  to  a  qoeetlon  asking, 
"What  conversation.  If  any,  did  yon  hear  be- 
tween F.  CX  Plfer  and  Dr.  B.  Ji.  Brown  oon- 
ceming  the  construction  of  a  dibdi  through 
the  lot  of  the  defendant,  as  laid  down  oa  the 
plat  by  a  green  line?"  nie  witness  proceeds 
as  follows:  "A  few  days  after,  Mr.  Plfer  was 
there  on  the  work.  He  said  he  would  go  and 
see  Mr.  Brown  about  getting  puml88l<HL  He 
was  gone  some  little  time,  and  be  and  Mr. 
Brown  came  up  on  the  wall  where  we  were 
at  work.  The  first  thing  that  I  remember 
of  hearing  Mr.  Brown  say  was,  'Be  sure  and 
put  It  low  enon^,  so  it  will  not  intwfere 
with  my  garden.*  Mr.  Plfer  told  him  he 
would  do  that;  that  it  would  hare  to  go  Into 
tbe  ground  pretty  deep,  bo  it  would  drain 
fnnn  the  bottom  of  his  cellar.  They  talked 
m  there  for  scone  little  time  about  the  putting 
np  of  a  wall  and  the  bnilding,  and  the  last 
thing  I  resn ember  of  hearing  Mr.  Brown  say 
was  to  be  sure,  when  they  put  back  the  dirt, 
to  put  the  good  dirt  on  top."  A.  B.  COarlc,  an- 
otber  witness  for  the  pialntUf,  was  asked  this 
qaeetlon:  "State  what  yon  may  know  of  an 
agreemoit  betvreai  F.  0.  Plfer  and  Dr.  B.  L. 
Brown  to  drain  the  cellar  of  F.  a  Plfer  by 
digging  a  ditch  throu^  Mrs.  Brown's  lot  to 
Intercept  the  drain  or  ditch  through  N.  O. 
XoQden's  lot"  B^ed:  "Well,  I  heard  a 
conrasaUon  between  Dr.  Brown  and  Mr.  Plf  w 
In  r^ard  to  it  A  part  of  the  oonversatlcm  I 
did  not  get,  but  the  end  <x  finishing  up  of  the 
talk  I  heard.  About  the  last  thing  I  heard 
was:  'Oo  ahead  and  put  in  your  ditch;  put 
It  down  deep,'— about  4  feet  It  was,  I  think 
they  said;  'to  be  careful  and  flU  the  earth 
back  so  it  will  not  injure  my  garden.'  That 
was  about  the  amount  of  It**  nils  witness 
also  fixes  the  date  of  the  conversation  some 
time  In  December,  18M.  The  plalntifr,  F.  a 
Plfer,  also  testified  tn  Vie  cause  that  he  went 
to  Dr.  Brown,  and  asked  license  or  permls- 


slon  to  put  down  a  tiled  drain  through  his  (the 
defendant's)  premises.  After  some  emver- 
sation  in  regard  to  It,  Dr.  Brown  gave  him 
permission  to  put  a  drain  through  Us  prem* 
Ises,  on  condition  tiiat  he  would  not  disturb 
his  garden  (which  is  to  say,  in  a  way  that 
would  not  interfere  with  his  vegetables,  grow- 
ing or  planted),  or,  further,  that  he  should  be 
allowed  to  tap  and  use  the  drain  In  case  he 
himself  should  wish  to  drain  his  dallar,  or  in 
case  of  waterworlcs  tn  Buckhamum,  and  he 
should  use  the  water  priTllege,-^ave  tiie  ben- 
efit of  the  drain  to  conduct  away  the  waste 
water.  This  conversation  occurred  some  time 
in  December,  1894.  Witness  also  states  that 
he  b^an  the  work  of  constructing  said  sewor 
on  the  18th  or  19th  of  January,  1890,  and  the 
tiling  was  laid  some  three  or  four  days  after- 
wards, and  as  soon  as  It  thawed  sufficiently 
he  replaced  the  dirt  In  a  workmanlike  man- 
ner; leaving  on  the  surface  the  rich  or  dark 
soil,  as  agreed  with  Dr.  Brown.  In  answer 
to  another  question,  he  says  he  received  a 
letter  from  Dr.  Brown,  from  ML  Iron.  St. 
Louis  county,  Minn.,  dated  January  20,  1885. 
which  was  the  only  letter  he  had  received 
from  him  since  he  left  Buckhannon,  a  ci^y  of 
which  letter  1b  filed  with  this  deposition,  and 
reads  as  follows:  "Mt.  Iron,  St  Louis  Co.. 
Minnesota.  Jan.  28th.  1885.  F.  O.  Plfer, 
Esq.- Dear  Sir:  My  wife  informs  me  that  you 
have  taken  the  liberty  to  put  a  ditxdi  through 
my  premise,  and  that  you  said  I  had  given 
you  permission  so  to  da  Under  no,  consid- 
eration, and  for  no  money,  will  I  pmnlt  a 
ditch  through  my  place,  unless  It  be  terra- 
cotta pipe  4  feet  under  ground,  and  have  out* 
let  clear  beyond  the  premises,- I  to  be  the 
judge  how  far  beyond;  and  then  only  In  con- 
sideration ot  ISO  to  be  paid  to  my  wife  on  the 
acceptance  of  the  contract  by  m&  If  this 
don't  suit  you,  and  you  leave  the  ditch  there, 
I  will  sue  yon  In  16  days  from  this  date  tor 
damages.  Very  respectfully,  Bobert  L. 
Brown."  Said  witness  also  identified  the 
handwriting  of  said  Bobert  L.  Brown,  and 
stated  that  he  believed  this  lettra  to  have  been 
written  by  said  Brown,  and,  when  asked  In 
what  direction  would  the  surface  w&ter  from 
his  lot  naturally  flow,  answered,  "Towards 
and  through  the  defendant's  lot"  Said  wit- 
ness also  states  that  there  was  a  cellar  under 
Ills  building  at  the  time  be  bought  It  and, 
from  Its  appearance,  It  has  been  buUt  for  a 
long  time;  It  was  drained  by  means  of  a 
wooden  ditch  or  seww  towards  the  defend- 
ant's property,  entering  ttie  defendant's  prop- 
erty very  near  where  the  new  dltt^  is  located, 
—and  further  states  that  said  new  ditch  had 
been  in  use  about  two  weeks  before  It 
disturbed.  The  witness  Spencer  Boyiok,  m 
his  d^^tlon,  states  that  the  ditch,  where  it 
is  dug,  is  the  practical  and  natural  drainage 
of  said  Plfer  lot  He  also  states  that  m  cen- 
stmctlng  said  ditch  through  the  defendant's 
lot  the  workmen  cut  the  old  sewer  which 
had  been  used  to  drain  the  cellar  under  tbe 
oU  bnlldiag  about  sU  «r  ei^t  CMtJnride  ot 
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Mrs.  Brown's  lot  The  defendant  Blargaret 
N.  Bco-wn,  In  her  deposition,  aays,  when  ask* 
ed:  "Wben,  and  under  what  circumstances, 
did  yon  first  letrn  that  the  plaintiff,  Mr. 
Plfer,  was  about  to  constmct  a  ditch  throxigh 
your  lot?"  "I  first  learned  this  on  the  21st 
day  of  January,  1895,  when  I  saw  3£r.  Plfer 
with  the  sorveyor,  Mr.  MolUns,  running  a  line 
diagonally  across  my  garden  lot;  and  on  the 
22d  day  of  Jaauary  Mr.  Plfer  came  to  my 
door,  and  said  to  me:  'Mrs.  Brown,  1  don't 
want  yon  to  think  I  am  taking  too  much  lib- 
erty In  dicing  this  ditch  through  your  gar- 
den, but  I  spoke  to  Dr.  Brown  about  It  before 
he  l^t  home,  and  be  said  it  was  all  right  for 
me  to  do  it,  provided  I  left  everything  Just  as 
I  found  It;  and,  for  fear  he  forgot  or  neglected 
to  tell  you,  I  thought  best  to  come  and  say  to 
you  I  was  ready  to  begin  it'  I  replied,  after 
some  hesitancy:  'If  you  have  permission  from 
Dr.  Brown  to  dig  this  ditch,  and  to  leave 
everything  as  you  find  It,  I  mppoae  tt  la  right 
for  you  to  do  it'  " 

Now,  the  questlw  of  fact  In  regard  to  the 
understanding  and  agreement  between  the 
plaintiff  and  B.  L.  Brown  as  the  agent  of  his 
wife,  and  also  the  question  of  fact  as  to  the 
natural  course  of  the  drahi^  or  flow  of  wa- 
ter from  the  plalntlfTa  lot  although  there 
may  be  some  conflict  in  the  testimony  with 
reference  thereto,  were  passed  upon  by  the 
court  whidi  by  its  final  decree  found  In  favor 
of  the  plaintiff;  and  this  court  has  held  in 
the  case  of  ftnlth  v.  Yoke,  27  W.  Va.  689 
(first  point  of  syUabos),  that:  "Where  the 
decree  sought  to  be  reversed  is  based  upon 
depositions  which  are  so  confltcting,  and  of 
suoh  a  doubtful  and  unsatlsfactOTy  character 
that  different  minds  and  different  jndges 
might  reasonably  disagree  as  to  the  facts 
proved  by  them,  or  the  proper  conclusion  to 
be  deduced  ther^rom,  the  appellate  court' 
will  decline  to  reverse  the  finding  or  decree 
of  the  chancellor,  although  the  tratlmony 
may  be  such  that  the  appellate  court  might 
have  pronounced  a  different  decree  If  it  had 
acted  upon  the  cause  in  the  first  instance" 
And  the  same  thing  is  held  In  the  case  of 
Do<man  v.  Olynn,  28  W.  Va.  713;  Prichard 
V.  Evans,  31  W.  Va.  137,  5  8.  B.  461;  Bartlett 
V.  Oleavenger,  35  W.  Va.,720,  14  S.  B.  273. 
Now,  the  court  below  foond  the  fact  that 
Robert  L.  Brown,  acting  as  the  agent  of  his 
wife,  coQsaited  to  the  coiwtruction  of  thia 
sewer  under  the  lot  which  belonged  to  his 
wife;  the  appellant  Margaret  N.  Brown,  at 
the  time  the  appellee  waa  about  proceeding 
to  open  the  ditch  through  her  lot  for  the  pur- 
pose of  laying  down  the  tile,  having,  as  she 
states  In  her  testhnony,  told  the  appeUee  that 
U  he  had  pennlsslon  frcmi  Dr.  Brown  to  dig 
this  ditcfa.  and  to  leave  everything  as  he 
fowd  tt  she  mniKwed  It  was  right  for  him  to 
dO'M.  The  evMeoce  shows  that  be  did  have  ' 
permUslOD  from  Dr.  Brown,  and  It  also  shows 
that  the  work  was  done  In  the  maimer  that 
Dr.  Brown  said  It  most  be  done^  In  the  lettn- 
wrtttcn  to  tte-i^dlerfion  MHiiwista,  daited ' 


January  28,  18D6.  And  the  flvktenoe  cleariy 
abowlng;  If  the  wltneseee  who  were  examlnwl 
are  to  be  regarded  as  entitled  to  equal  cred- 
ibility, that  the  plaintiff,  Ptfa,  had  a  verbal 
permission  from  the  defendant  Brown  to  «m- 
stroct  this  underground  drain  through  and 
under  the  lot  bdonglng  to  his  wlfft  In  tiie 
manner  he  did,  It  la  dear  that  the  plaintiff 
made  no  misrepresentation  and  practiced  no 
fraud  npon  the  d^endant  Margaret  N-  Brown 
In  the  absence  of  her  husband.  And  the  evi- 
dence farther  showa  that  said  B.  U  Brown 
acted  as  the  agent  of  bla  wife  in  matters  of 
this  character,  and  It  appears  from  her  own 
teatlmony  that  she  was  willing  to  sobmlt  to 
his  Judgment,  defer  to  -his  opinion,  and  abide 
by  the  agreement  made  by  him  in  this  matte. 
At  any  rate,  she  so  expressed  hersdf  whea 
approached  by  the  jHalntlff  on  the  day  be  waa 
about  proceeding  to  open  Oie  ditch.  We 
most  therefore  aay  tiiat  the  court  committed 
no  error  In  finding  that  a  parol  license  was 
given  to  the  plaintiff  to  construct  said  under- 
ground drain  through  and  under  the  defoid- 
ant's  lot  and  that  in  pursuance  <a  said  license, 
and  in  accordance  with  Its  terms,  said  nndev 
ground  drain  was  constructed.  The  qnestlon, 
then,  presented  by  the  record,  la  whether  sodi 
license,  after  It  has  been  acted  iqkhi  and  ex- 
ecuted, can  be  revoked  at  the  win  of  the  li- 
censor. Upon  this  qneation  the  aothorlttes 
are  conflicting,  and  the  question  is,  to  some 
extoit  dependent  npon  the  ctrcnmstances 
surrounding  each  perticalar  case.  Tbe  de- 
fendant Margaret  N.  Brown  was  present  and 
saw  this  work  progressing  irtien  the  plaintiff 
proceeded  to  dig  the  dltoh,  and  the  only  re- 
striction she  placed  npon  her  unqualified  con- 
sent to  the  woA  Ixing  done  aa  the  idalntlff 
propose  was  that  it  should  have  been  au- 
thorized by  her  husband.  That  It  was  so 
authorised,  we  must  say  liiat  the  citcnit  court 
was  fully  warranted  In  finding  from  the  testi- 
mony. 

This  txings  us  to  the  question  aa  to  the  lesal 
effect  of  a  i>arol  license  of  this  character. 
Will  a  court  of  equity  allow  it  to  be  revoked, 
at  the  pleaatfre.  of  the  Hcmsw,  after  money 
has  been  expended  and  the  wwk  completed 
in  pursuance  of  the  license,  before  the  li- 
censee has  bad  any  opportunity  to  dertre  any 
benefit  from  bis  expenditure  and'  labor?  Un- 
der the  head  of  "Bights  by  License,"  Oban- 
cellor  Kent  «ays,  in  volume  3,  page  452: 
"Tbe  law  la  solicitous  to  prevent  all  Unda  of 
Imposition  and  Injury  from  coofldenee  re- 
posed In  the  aclB  of  others,  and  a  parol  li- 
cense to  do  an  act  on  one's  ovrn  land  affect- 
ing lujurionsly  the  air  and  llg^t  of  a  neigh 
bar's  house  is  held  not  to  "be  revocable  by 
such  neighbor  after  it  has  been  once  acted 
upcm,  and  ezpeiue  Incurred.  Bncli  a  license 
is  a  direct  encouragement  to  expmd  moocj. 
and  It  would  be  against  ccmsctttoa  to  revoke 
It  as  soon  aa  the  expmdltnm  begins  to  be 
beneficial.  Tli&  contract  would  be  q>eciflcat 
ly  enforced  in  equity.  '  Soch  a  pand  Uceue  to 
m^-M,  bmeflplal  privUtca  imaai  aa  intoMt 
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In  land,  witua  tu«  Btatntb  of  fraodi.*'  Av- 
ttaorftlM  not  wanUnff  In  mveotaMt^  may  M 
CbundtmtnttioUIeaof atvqiwBUon.  ao^lnttM 
caae  «C  te  Tom  T.  Le  FBvn,  4  Berg,  ft  B.  2U, 
cSlad  In  WaablK  Xasrai.  p.'  the  taeta  won 
ao  foDows:  ^Rw  ownor  ct  a  parcel  of  laiMl 
scdd  a  part  o<  It  to  the  Oiwaor  of  a  tananud, 
tocothor  wHk  a  tigbt  to  draw  water  hj  p4na 
laid  m  the  oarth  almc  a  designated  Une 
tbrongb  the  rendor'B  land  from  a  itream  tm 
tab  land  to  tbe  TOndeers  tanyord.  AJKer  these 
pipea  had  been  UHd  and  used  for  a  eonsIderBF 
bio  time,  tt  vas  ocally  asreed  betwen  tbe 
partus  ihrnt  tluj  ahoold  be  taken  up  and  laid 
In  anoCber  place  than  tiw  line  Indicated  by 
the  deed,  whldi  was  accordingly  done  the 
Tendee  at  bis  cxpoue.  After  l^ng  In  this 
attnation  fOT  atx  <»  serra  yean  ta  eonnectlai 
with  Uie  haslneee  oi  tba  tanyacd,  the  owner 
of  the  latter  soU  laie  aam^  with  the  water 
rt^t  which  he  had  pnrchased,  to  the  pneent 
pfaUntMj>  Soon  after  ttils  tbe  orlglual  Tiendor 
cut  off  the  pipes  within  his  own  land,  and 
stopped  the  flow  of  water  tber^  to  his  tan- 
yaid,  and  for  this  the  plalntlfl  hronght  his 
action.  The  court  htfd:  That,  as  the  pipe 
was  laid  la  the  mann«  tadlcatod  by  the  own- 
w  of  the  land  at  Om  expense  of  the  owner 
<tf  the  lanyard,  a  eooit  of  eqnlty  would  treat 
tbe  latter  aa  owning  tbe  rl|0t  to  miiinfa^fat  .it 
there—First,  1^  having  Inonned  emenae  Id 
laytaig  It  down  under  an  agreement  with  the 
landowner  that  he  dionld  have  sndi  right; 
and.  second,  by  his  being  in  poweemrion.  Xliat 
tbe  conzt  would  require  law  landowner  to  «e- 
ecnte  this  agfeement  «i  his  pvt,  and  would 
have  gianted  an  Injunctton  to  prerait  the  lanfr 
owner  from  prosecuting  a  suit  at  law  for  layv 
Ins  down  the  plpe^  and  tiiat  conrta  of  law 
would  wM  BOffer  blm.  under  fiiese  circumstan- 
ce^ to  take  fiie  law  Into  his  own  bands,  bf 
catting  at  destroying  the  aanednct.  To  the 
enggestlon  that  the  laying  down  OC  the  pipe 
^  was  done  by  a  parol  license  woly,  whlA  was 
rerocabl^  the  court  held  that  after  being  «ze- 
cntod,  and  expense  tbenbg  Incutred  by  iba 
Ucensee,  It  could  not  be  revoked,  so  as  to  make 
tbe  Iloensee  a  wrongdoer.  This  caa^  It  la  be- 
lieved, sUtes  the  doctrine  on  this  sul^ect  in 
Fenn^vania,  and  several  other  cases  ml^t 
be  cited  In  that  state  announcing  the  same  doe- 
trine.  Hils  mUng  has  been  followed  and  aiH 
nounced  In  several  OF  our  statee.  So  In  tbe 
case  (tf  Wharton  v.  Stevou^  84  Iowa,  107,  BO 
N.W.  668,  It  was  held  ^t:  If  svfiice  water 
flom  by  a  weH-deflned  dmnnel,  be  It  to  a  dltdi, 
or  swale  to  tts  primitive  condltltni,  and  se^ 
dlsdiarge  fa  a  ndghboring  stzeem,  Ito  flew 
cannot  be  retarded  or  Interfered  with  by  a 
landownv  to  the  Injury  <tf  neU^borlng  pro- 
^etcna.  Hendatny  hijnnctlons  m^  issue  to 
conpel  tbe  removal  of  trtntmctlons  placed  to  a 
dlteh  BO  aa  to  rrtard  ihe  flow  of  the  water  as 
It  waa  before  sndi  obstmctlonB  were  built." 
So^  alaok  to  tbe  case  of  ifetcalf  v.  Hart,  3  Wya 
51S,  2T  Pee.  SOO,  and  81  Fac.  407,  It  Is  held 
thai;  *'Wben,  by  authority  of  a  pan^  Ucense, 
tbe  UceuBse  baa  been  put  to  posaeeslon,  and  1d- 


dnofd  to  tftace  vahuble  hiiuwfemento  en  toe 
tend,  ef  wUeh  he  would  be  deftanded  and  rob- 
bed the  revocation  of  toe  BoeneBk  eqntty  vUl 
totepoae^  and  eltoar  tocUd  tbe  Ueeneor  to  re- 
vifte  the  Uoenseb  or  loq^oee  terms  each  as  wiU 
avoid  frand  and  aoeonpUah  what  Juabea  and 
good  i^w^Tiietifft  deaund."  *git*"i  to  toe  caae 
of  WkicerBham  v.  Orr,  9  Unra.  2M,  tt  was  hau 
that:  "WhsQ  a  pcottoa  of  a  partltloB  wall  baa 
been  erected  a  lot  under  and  by  virtue 
of  a  Ucense  from  the  owner  thereof,  sndi  li- 
cense cannot  be  revoked,  elthear  h^f  toe  licensor 
or  his  grantee  wtto  notice.'*  In  tbe  case  of 
Rhodes  V.  Otis,  88  AbL  GT8,  tbe  court  beld 
that:  "A  parol  license- to  float  spars  down  a 
private  stream,  obtained  for  vahiable  ccoksld- 
eratlon,  cannot  be  revoked  1^  tbe  grantw 
when  toe  grantee,  having  acted  iQMm  It,  would 
be  Injured  liy  toe  revocation.  TbB  doctrine  of 
estoppel  to  pals  a^les  to  audi  a  case.**  So, 
B^aln,  to  tbe  caae  of  Co6k  v.  Frldgen,  49  Ga. 
881,  It  was  h^  that:  **A  parol  Ucense  to  one  to 
a  permanent  easement  upon  toe  land 
of  anotoer  (as  to  bade  water  npoa  IQ  Is  an 
toterest  to  the  land,  and  must  be  to  writing, 
by  the  statute  ot  frauds,  and  Is  vdd  to  btw." 
But  If  the  Ucensee  to  pursuance  U  the  license 
goea  forward,  and  for  the  enjt^ment  of  tbe 
easement  makee  laige  toveetmente,.  and  tbe 
casement  be  one  to  Ite  nature  pomanent,  eq- 
uity wiU  decree  a  spedflc  perfozmance  as  to 
(rther  cases  of  a  part  petfoimance  one  paz^ 
ty  of  a  parol  contiact  fw  a  sale  of  landa.  To 
the  same  effect,  Bee  Beatty  r.  Oregwy,  17 
Iowa,  109.  On  this  ssme  snl^ec^  Btce,  to  his 
vahiaUe  work  on  toe  Modem  £aw  of  Real 
property  (pege  KUK  says:  "Where  a  parol  li- 
cense has  been  executed  and  acted  upon,  and 
upensea  toeurred  to  pesfftcttog  an  eaaemoat 
OTO  toe  land  of  another  to  rdianoe  opm  the 
pand  Ucenstt  prerUnully  granted,  It  cannot  af^ 
awards  be  rented  without  placing  tbe  U- 
censee  to  atotn  quo.  COIttog  Woodtmxy  v. 
Parshley,  7  N.  H.  2B7.]  Di  sncb  cases,  eqnlty 
holds  t^t,  for  remedial  pucpoees,  the  license 
tfuUl  be  deemed  an  executed  contract  [Olting 
Snowden  v.  Wylaa.  19  Bid.  14;  Beatty  v.  Ore- 
gory,  17  lowa^  114^  supra;  Dempeey  v.  Kip,  ei 
N.T.4B2:  lAerv.Amett,SSFa.-8tia9;  Meek 
V.  Breckenridge,  29  Ohio  St.  OtSt.}  •  •  «-  It 
4b  now  wdl  setUed  to  this  eountzy  tha^  as 
between  private  persiEBis,  a  parol  Ilooise, 
toougb  ivbnarily  revocable  Is  not  so  when 
toe- licensee  has  executed  It,  and  In  so  doing 
bes  toeurred  eqiense.  This  doctrine  was  an-  . 
Boouced  as  far  back  as  3  Oa.  83,  to  Sheffield 
V.  OoUler,  and  agato  to  CItar  ot  Macon  v.  SVank- 
Un.  12  Oa.  ase,  to  whldi  Judge  Nlsbet  said: 
"SUM  rule  Is,  as  etoted,  that  a  perol  Ucense  Is 
revocable;  but  tt  has  some  wieptfams.  If  the 
enjoymeut<MC  It  must  be  preceded  necessari^  by 
tbe  expenditure  of  mon^,  and  tbe  grantee  has 
made  Improvanoite  or  toveated  o^tal  to  con- 
sequence of  It  It  becomee  an  agreement  tat  a 
valuaUe  ctmslderBtlon,  and  he  Is  a  purchaser 
for  value.' "  Citing  Wtoham  v.  McOulre,  61 
Ga.  678,  and  Ballrqad  Co.  v.  Mitchell,  69  Oa. 
Xlik  Ob  the  next  psge  the  author,  ssfs  toe 
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■'dlstlnctloii  between  an  euement  anA  a  Uo^nse 
IS  often  8o  metaphysical.  niliUe^  and  ihadoivy 
aa  to  eliule  analysis." 

On  the  oHier  band,  we  find  nnmerons  an- 
thorltles  which  bold  that  a  mere  parol  license 
at  this  character  Is  revocable  at  the  will  of 
the  licensor.  Cooley,  Torts  (2d  Ed.)  S60.  says, 
after  speaking  of  a  Uceose  to  erect  a  bulldUig 
on  the  land  of  another,  and  the  right  to  remove 
the  same:  "Bnt  a  license  cannot  be  coupled 
with  an  Interest  In  the  lands,  unless  created 
by  deed,  or  by  sncb  other  Instrument  as  Is  suf- 
ficient to  coavey  such  an  Interest  under  the 
statute  of  frauds.  Therefore  rights  of  way, 
salea  of  growing  trees,  permission  to  flow 
lands  permanently,  or  to  carry  water  over  or 
pipes  under  the  land  of  another,  are  mere  li- 
censes, and  revocable  as  such,  unless  created 
or  made  by  deed."  Citing  the  case  of  Wiseman 
T.  Luckslnger,  84  N.  Y.  81,  where  It  is  held 
that:  "A  mere  license  to  drain  Is  not  made  Ir- 
revocable by  the  fact  that  a  valuable  consider- 
ation was  paid  therefor,  and  that  a  right  of 
drainage  through  the  lands  of  another  Is  an 
easMuent  requiring  for  Its  enjoyment  an  In- 
terest In  such  land  which  cannot  be  conferred 
by  -parol  license.  It  can  only  be  granted 
deed  or  conveyance  In  writing."  Danfortb,  J., 
In  delivering  the  opinion  of  the  court,  says: 
"A  right  awarded  to  the  plalntifT  to  have  bis 
drain  pass  through  the  defendant's  land  Is,  In 
the  terms  of  the  judgment,  an  easement,  and, 
for  its  enjoyment,  requires  tbat  the  plain  tig 
shall  have  an  Interest  In  the  defendant's  land." 
Citing  HewUns  v.  Shlppam,  6  Bam.  ft'  O. 
The  question  was  whether  a  right  to  a  drain 
nmiiing  through  the  adjoining  lands  could  be 
conferred  by  parol  license,  and,  after  the  full- 
est examination,  it  was  decided  that  It  eouW 
not;  also  citing  Cocker  t.  Cowper,  1  Oromp. 
M.  &  R.  418,— a  similar  case.  The  plaintiff 
therein  sued  for  the  obstruction  of  a  drain 
which  had  been  originally  constructed  at  bis  ex- 
pense on  the  defendant's  land  by  his  consent, 
verbally  given.  After  It  had  been  enjoyed  for 
18  years  the  defendant  obstructed  It,  and  tt 
was  contended  by  the  plaintiff  that  the  license, 
having  been  acted  upon,  could  not  be  revoked. 
But  the  court  held  that  Hewllns  v.  Shlppam 
was  decisive  to  show  that  such  an  easonent 
cannot  be  conferred  except  by  deed.  And  the 
same,  in  substance.  Is  held  in  Oronkhlte  v. 
Cronkhlte,  94  N.  T.  323.  In  that  case  water 
had  been  carried  In  pipes  across  a  tract  of 
laitd  under  a  parol  license  for  40  years,  and, 
although  a  consideration  was  paid,  it  was  held 
to  be  revocable  at  the  pleasure  of  the  licensor 
or  Us  necessor  In  Interest  See,  also,  wn- 
klns  T.  Irrlne,  88  Ohio  St.  138.  npon  the  same 
question,  where  It  was  held  that:  "A  written 
llceose,  not  under  seal,  to  enter  npon  and  Im- 
bed water  pipes  In  the  land  of  another,  with 
privilege  to  enter  and  repair  them,  created  no 
Interest  In  or  incumbrance  upon  the  land,  such 
as  would  disable  the  owner  thereof  from  mak- 
ing a  good  and  sufficient  deed  conveying  a 
good  title  tbereta"  So,  also,  in  the  case  of 
Owen  T.  Fl^  12  AHaa,  457,  tt  waa  held  that: 


"An  owner  of  land  may  at  nj  time  revoke 
his  oral  llceaue  to  lay  an  aqueduct  through 
the  same;  and,  after  doing  so,  be  wlH  not  be 
restrained  In  equity  from  catting  off  the  aqne- 
duct"  Wood,  In  his  valuable  work  on  the 
Statute  of  Frauds  (page  28.  S  10),  thus  pro- 
pounds the  law  on  this  question:  "Tbwe  axe 
few  Instances  in  whltdi  a  parol  Ucense  to  do 
actt  vpoa  the  land  of  another  la  not  revoca- 
ble. In  some  of  the  states,  as  we  have  seen. 
It  Is  held  tbat  a  parol  license  wlilch  la  »e- 
coted,  and  has  Involved  the  expenditure  ot 
large  sums  of  mon^.  Is  not  revocable,  upon 
the  ground  that  the  party  gtving  It  la  es- 
topped from  revoking  It  But  this  doctrine 
seems  to  us  to  be  In  defiance  of  the  statute, 
and  to  operate  as  a  eomi^ete  abrogation  of  Its 
salutary  provision  In  respect  to  the  transf » 
of  interests  In  land,  and  Is  an  Instance  ot 
Jodidal  legislation  which  la  wholly  unwar- 
ranted. If  a  person.  In  view  of  the  statute 
In  this  regard,  of  which  he  Is  presumed  to 
have  knowledge,  sees  fit  to  go  on  and  ma^ 
extensive  and  permanent  Improvements  upon 
tiie  lands  of  another  without  first  investing 
himself  with  a  legal  right  to  enjoy  them.  It  ia 
difficult  to  see  on  what  ground  a  court  ot 
equity  should  Interfere  to  protect  him  gainst 
the  consequences  ot  bis  folly,  or  why  tlie 
owner  of  the  laud,  who  has  mwSj  consented 
to  such  erections  or  Improvements,  should 
have  bis  estate  tlins  bnidoied  with  a  per- 
manent easement,  and  be  equitably  estopped 
from  revoking  this  authority  and  ridding  bla 
premises  of  a  bnrdoi  which  the  statute  pro- 
vides shall  only  be  imposed  In  a  certain 
mode."  Angell  on  Water  Courses  ipage  322; 
S  169)  says:  **^e  case  of  Foitiman  v.  Smltb 
[4  But  107]  is  clear  and  positive  In  its  lan- 
guage. Tlie  plaintiff  In  that  case  claimed  to 
have  a  passage  for  water  a  tunnel  over 
the  defendant's  land,  and  Lord  BUenbmroneh 
lays  it  down  dlstlncUy:  The  tiUe  to  have 
the  water  flowing  In  the  tonnel  over  defend- 
ant's land  could  not  pass  by  parol  license 
without  deed,  and  the  plaintiff  could  not  be 
entitled  to  It  as  stated  In  his  dedaratton,  by 
reason  of  his  possession  of  the  mill;  but  he 
had  It  by  license  of  the  defendant,  or  by  con- 
tract with  him,  and.  If  by  license,  it  was  re- 
vocable at  any  time.'"  WaeOibum,  In  his 
work  on  Basemente  and  Servitudes,  on  page 
4Sli  1 14.  says:  "It  should,  however,  be  stat- 
ed that,  as  undn'stood  In  Bngland  and  most 
of  the  stains,  a  pared  license  to  construct  a 
water  course  In  cme^s  land  la  revocable,  and 
no  tide  la  thereby  gained,  titber  to  the  land, 
or  to  any  right  to  maintain  the  water  coarse. 
An  enjoyment  under  such  a  Ucense  woald 
neither  be  by  grant  nor  adverse  naer.** 
Washburn  on  Real  Property  (volume  1,  p. 
632,  S  10)  says:  "Anoth»  daas  ot  caaea 
wha?e  the  license  may  be  revoked  li  where 
the  act  licensed  to  be  done  Ls  to  be  done  iq>oik 
the  land  ot  the  licensor,  and,  If  granted  by 
deed,  would  amount  to  an  easement  tlierein. 
If  such  llcaise  be  by  parol.  It  mi^  be  revoked, 
as  to  any  act  thereafter  to  Jte  ioao, .  even 

Digitized  by  VjOOQIC 


a  AULTMAK  as  CO.  T.  UT8ET. 


tboagh,  in  ordw  to  Mijoy  it,  the  Uceosee  may 
have  Inctirred  expenses  upon  tbd  [vemlBes  ot 
ttae  licensor.  Ttaa,  where  A.,  by  B.'a  UceDse, 
laid  an  aqnednct  across  B.'8  land,  who  then 
revoked  It  and  cnt  off  the  pipe  that  CMiducted 
the  wat«,  the  cotu%  as  a  coort  ot  eqaity,  r»* 
fused  to  Interfere,  because  B.  had  a  right  to 
revoke  the  license  at  his  pleasure."  Ttae  law 
on  this  questlMi  is  also  stated  In  the  sixth 
Tolnme  of  the  American  &  BngUsh  Etncydo- 
pedift  of  Law  (pa^  18),  under  the  head  of 
"Easements":  "The  right  ot  drainage 
through  the  lands  of  another  is  an  easement 
requiring  for  Its  enjoyment  an  interest  In 
such  lands,  and  cannot  be  conferred  except 
by  deed  or  conreyance  in  writing.  It  cannot 
be  conferred  by  parol  license,  and  a  license  to 
lay  a  drain  does  not  vest  any  title  or  give 
any  irrevocable  easunent  In  the  land,  eren 
though  a  consideratlMi  Is  paid  for  the  same. 
It  is  reTocaUe  at  any  time,  even  aftor  20 
years*  user;  for,  the  use  being  by  consent  ot 
the  landowner,  no  preecrlpttre  right  Is  gain- 
ed." 

Now,  while  X  find  It  extremely  difficult  to 
reconcile  the  conflict  in  aDthorltlee  upon  this 
question,  which,  as  we  have  seen,  la  not  in- 
fluenced or  controlled  by  the  uniformly  ac- 
cepted and  wtil-eatablished  rulings  in  regard 
to  part  performance  or  executed  contracts, 
and  the  influence  thereof  in,  withdrawing  the 
agreement  from  the  effect  of  the  statute  ot 
frauds,  and  which  is  not  to  be  determined  ot 
Mttled  in  accordance  with  the  usual  pre- 
sumption arising  from  possesirimi,  user,  and 
the  l^>ee  of  time,  I  am  led  rductantly,  under 
the  peculiar  facts  of  this  case,  to  the  condo- 
tston,  from  the  best  examination  I  have  been 
aMe  to  nuke  of  the  authorities  at  my  com- 
mand, that  a  mere  oral  license  to  construct 
an  underground  drain  by  one  lot  owner  In  a 
town  to  a  neighboring  lot  owner,  for  the  pur- 
pose ot  draining  the  lot  of  the  licensee,  al- 
though executed  and  in  fall  ose  and  enjoy- 
ment.  Is  revocable  at  the  pleasure  of  the 
UceoMr,  and  that  the  fact  of  entire  perfocm- 
ance  of  the  contract,  evm  though  with  full 
consideration,  will  not  ^tltle  the  licensee  to 
the  p^manent  use  at  the  drain.  This  ques' 
tlon  Is  to  some  extent  a  new  one  in  this  state, 
and  we  are  compelled  to  go  beyond  our  bor- 
ders, and  examine  the  Bnglish  and  American 
authorities  upon  the  sabject,  and  In  so  doing 
have  found  an  almost  Irreconcnable  conflict 
in  the  rulings  of  the  courts  upon  almost  pre- 
cisely the  same  state  of  facts;  and  the  diffi- 
culty In  arriving  at  the  true  state  of  facts 
from  conflicting  testimony,  united  with  the 
feeling  that  Is  so  freqnoitiy  engendraed 
dalms  of  this  character,  affords  cogent  a^n- 
ments  in  favor  of  the  conclusion  that  rights 
«f  ttalB  diaracter  should  be  conferred  deed, 
and  that  they  should  not  depend  for  their  v* 
Udlty  upon  tlie  sllc^ry  memory  of  man, 
even  where  be  Is  disposed  to  be  fidr  and  hoi^ 
est.  Hy  conclusion,  therefore.  Is  that  the  de- 
cree complained  of  must  be  revwaed,  witk 
costs. 


(«  a  aass) 
a  AUI/TUAN  &  CX>.  T.  irrsKT  St  aL 
(Si^rans  Ooort  of  South  H*-^**^,  Jons  S, 
18870 

HU  JnDIOATA. 

An  ejectmmt  case  was  remanded  by  the  su- 
prane  court  to  determhie  defendant's  r^t  to  a 
homestead  In  the  premises;  such  questiou,  t**ongh 
in  issue,  not  haTing  been  paawd  on.  At  the  sec- 
ond trial  plaintiff  reaaeflted  a  continuance,  to  in- 
troduce further  testunouy  on  the  Issue,  and  the 
court  offered  to  receive  the  same  If,  on  hear- 
ing, Its  propriety  should  be  dunrn;  but  no  further 
testimony  wss  offmd,  and  a  decree  adjudging  a 
homestead  in  defendant,  and  dlrtctius  the  sher- 
iff, on  application,  to  set  apart  the  same,  wss  af- 
firmed. Bad,  that  the  dafan  of  homestead  was 
res  judicata,  and  could  not  again  be  qoesfloned 
on  exceptions  ta  the  tetom  of  du  oommissioners. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  I.  D.  Wltheispoon,  Judge. 

Ejectment  by  0.  Aultman  &  Co.  against  W. 
B.  Utsey,  A.  J.  Salinas  &  Sons,  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
Salinas  &  Sons  appealed,  and  the  case  was 
remanded  for  the  purpose  of  determining  said 
defendants'  claim  of  homestead.  A  decree  ad- 
judging their  right  to  such  homestead  was  af- 
firmed, and,  on  application  thereafter  made, 
the  sheriff  appc^ted  commissioners  to  set 
apart  the  same.  From  an  order  overruling . 
exceptions  to  the  commisslaiets'  return,  plain- 
tiffs appeal.  Affirmed. 

Grsydon  &  Qraydon,  for  appeUants.  Frank 
B.  Gary  and  SamL  C.  Cason,  tor  respondents. 

WATTS.  Special  Judge.  This  is  an  ^ipcal 
from  an  order  of  his  honor  Judge  WItherspoon, 
ovemillng  exceptions  to  the  return  of  com- 
mlsBloners  In  homestead,  In  which  he  held 
that  the  questions  raised  by  the  exc^ons  are 
res  adjudlcata.  Has  question  of  homestead 
has  already  been  twice  before  this  court  on 
ai^»eaL  Bee  41  S.  C.  S04.  19  S.  B.  017,  and 
44  8.  C.  299,  22  B.  B.  465.  By  reference  to 
said  reports.  It  wUl  be  seen  that,  In  an  action 
between  the  same  parties  to  this  proceeding, 
this  court  held,  In  the  case  reported  In  41  S, 
0.  304,  19  8.  B.  617,  that  his  honor  Jlidge 
Izlar  had  failed  to  pass  upon  the  qnestloa  of 
the  light  of  A  J.  Salinas  &  Sons  to  the  home- 
stead of  F.  H.  Pope  In  the  premises  In  dispute, 
and  remanded  ttie  case  to  the  circuit  court  In 
order  that  it  be  determined.  At  the  June 
term  of  the  court  tot  AbbevlBe  county  In  1894 
it  was  beard  by  his  honor  Judge  Ernest  Gary, 
and  he  decided  that  A  J.  Salinas  &  Sons 
were  the  owners  of  the  homestead  of  F.  M. 
Pope  In  the  said  property,  and  directed  the 
sheriff,  npon  application,  to  set  off  said  bome- 
stead.  From  this  decree  C.  Aultman  &  Go. 
appealed,  and  the  decision  of  Judge  Gary  was 
affirmed.  44  S.  O.  299,  22  S.  B.  466.  The 
sheriff  thereupon  proceeded  to  set  off  said 
homestead.  When  the  return  of  the  commis- 
sioners came  In,  C.  Aultman  Jk  Co.  filed  ex- 
ceptions, and,  as  has  been  said.  Judge  Wlther- 
spoon  overruled  the  exceptions,  holding  that 
the  questions  raised  by  exceptions  woe  res 
AdJndlcata;  and  the  appdlanta  anpe«l  to  thlr 
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court  on  the  gronnd  that  be  was  In  error  In 
deciding  that  the  questions  raised  by  excep- 
tions were  res  ad  judicata,  and  on  otber 
grounds  which  we  consider  unnecessary  to 
pass  upon,  as  counsel  for  appellants  concede, 
both  by  verbal  statement  to  the  court  and  In 
their  printed  argument,  that  ttie  main  ques- 
tion In  the  case  Is  whether  the  claim  of  home- 
stead Is  res  adjndicata,  as  held  by  circuit 
Judge.  In  deciding  this  question,  It  seems  to 
us  that  we  need  not  look  further  than  Judge 
Gary's  decree  afllrmed  by  this  court  By  ref- 
erence to  the  case  of  Aultman  r.  Sallilfls,  44 
S.  C.  303,  22  S.  SI  465,  we  find  this  said: 
"By  the  thirteenth  exception,  appellants  Insist 
that,  the  supreme  court  haTlng  remanded  the 
case  for  the  purpose  of  hearing  the  question 
of  homestead,  the  plaintiffs  had  a  right  to  a 
hearing  de  novo,  and  that  It  was  error  In<  his 
honor  to  hold  oQierwIse.  It  seems  to  us  that 
the  appellanta  did  not  raise  any  such  ques- 
tion before  the  circuit  Judge.  So  far  as  the 
case  shows,  all  tiAt  the  appellants  did  was  to 
seek  a  continuance  upon  the  ground  that  the 
ease  would  require  some  testimony.  If  they 
had  had  the  testimony  on  hand,  ready  for  use, 
they  would  not  have  needed  to  continue  the 
etttw;  they  would  have  been  ready  to  go  to 
trlal^  If,- without  reasonable  excuse,  they  had 
neglected  to  bring  such  testimony  to  the  court 
for  use  at  the  trial,  the  fault  was  thel^,  and 
they  cannot  now  devolTe  their  responsibility 
upon  the  circuit  Judge."  Again,  oa  page  S05, 
44  S.  0.,  and  page  466,  22  S.  EL,  we  find  the 
foUowit^;:  "Under  the  drcunistances  of  this 
pardcular  case,  we  do  not  see  that  the  circuit 
Judge  erred,  especially  as  he  offered  to  allow 
additional  testimony  If,  during  the  progress  of 
the  trial.  Its  propriety  was  made  manifest 
No  application  waa  miade  therefor."  Again, 
in  same  case,  page  305,  44  S.  0.,  and  page 
466,  22  S.  B.,  we  find  this:  "The  first  ex- 
ception here  presented  by  i^peUants  Imputes 
error  to  the  circuit  Judge  In  holding  that  the 
Judgment  of  the  supreme  court  was  manda- 
tory, and  that  he  had  no  right  to  talie  further 
testimony.  This  exception  embodies  twopn^ 
ositions:  First,  that  the  Judgment  of  the  su- 
preme court  was  mandatory;  and,  second, 
that  the  circuit  Judge,  under  the  supreme  court 
Judgment,  could  not  take  other  testimony. 
There  can  be  no  doubt  that  the  circuit  Judge 
properly  construed  the  Judgment  of  this  court 
as  mandatory,  so  far  as  the  question  of  home- 
stead is  concerned.  It  was  mandatory  to  that 
extent.  But  appellanta  are  mistaken  as  to 
the  views  expressed  by  the  circuit  judge  on 
the  second  proposition,  for  he  did  not  hold 
that  he  would  not  adroit  such,  testimony.  In 
addition  to  this,  ,we  would  call  attention  to 
the  fact  that  the  i^ipellanta  did  not  offer  any 
additional  testimony."  Now,  from  this  It  is 
apparent  that  the  question  now  sought  to  be 
oiKued  up  on  this  appeal  was  decided  and 
closed  by  the  appeal  In  that  case.  There  It 
is  decided  that  A.  J.  Salinas  &  Sons  are  enti- 
tled to  the  homestead  In  dispute  here,  as 
«galii8t  tlieK  awellanti.   Who  la  to  blame  for 


this  state  of  affairs?   Why,  no  one  but  tba 

appellants;  for  they  were  not  only  before  tlu 
court  with  a  right  to  litigate,  but  the?  did 
litigate,  and  that  with  vigor  ai^  earnestnea, 
but  they  neiglected.  t^  furnish  the  neceasaiy 
testlinony  to  make  out  their  esse  aa  they  con< 
tond  }t  should  be.  It.  is  their  misfortune  Qiat 
they  did  not  furnish  the  necessary  testlnrair 
on  the  trial  of  this  case  before  Judge  Gary 
to  show  tliat  no  claim  of  homestead  could  |^ 
rail  against  the  _  Mathew»  judgment  because 
It  was  on  a  claim  antedating  the  constltation 
of  1S6S:  but  not  only  did  they  fall  to  estab- 
lish thla  vital  and  a^lficant  fact  hut  the 
proof  clearly  shows  that  at  the  trial  their 
learned,  vigilant,  and.  alert  counsel  did  not 
know  this,  and  they  very  properly  frankly 
admit  that  they  did  not  This  court  caaaot 
excuse  such  oversight  or  lack  .of  InfonnatloD 
on  the  part  of  appellants.  They  have  bad 
their  day  in  court  and  for  their  failure  to  j^e- 
vall  have  no  one  to  blame  but  themselves  un- 
der the  decision  of  this  court  Id  the  case  in 
44  S.  G.  299,  22  S.  E.  465,  affirming  Judge 
Gary's  declskm,  and  this  appeal  Is  virtually  an 
attempt  to  have  us  review  that  decision.  Sncb 
being  the  law  of  the  case.  It  Is  the  jodgmeai 
of  this  court  that  the  judemeat  of  the  dicnit 
court  be  affirmed. 

<«  8.  C.  no 

HATDB  8BIA.SB. 
(Supreme  Oonrt  ot  BaaXh  Oandbuu    Ifay  25. 
1897.) 

APPBAI/— DiaMIBSAXi— NoTtOB. 

Under  Sup.  Gt  Rule  1,  which  provides  for 
10  days'  notice  of  motion  before  the  clerk  to  dia- 
miss  an  appeal  for  failure  to  file  a  return,  an  ap- 
peal will  De  reinstated  where  the  dismissal  ms 
without  such  notice. 

Action  by  Bngllsh  S.  J.  Hayes  against  T. 
Sims  Sease.   There  was  a  Judgment  for  plain- 
tiff, and  defendant  took  an  appeal,  which  wa« 
dismissed  by  the  derk.   On  motion  to 
state.  Granted. 

Meetze  &  Muller,  r^resmted  by  O.  M.  Bflrd. 
for  appellant  J.  BsooJu  Wlngard,  for  re- 
spcmdent 

PER  OURIAM.  Thla  la  a  motion  to  rein- 
state an  appeal  dismissed  by  the  clerk  on  the 
3d.  March  last.  Upon  examination  of  the  pa- 
pers, It  appears  that  no  notice  of  the  motloD 
before  the  clerk  to  dismiss  the  appeal  for  fail- 
ure to  file  the  return  In  prc^r  time  was  given 
the  adverse  party.  Rule  1  of  this  court  pro- 
vides that  10  days'  -notice  of  such  motion  shall 
be  given  the  adverse  party.,  and,  the  provlsiona 
of  that  rule  being  applicable  to  this  case.  It 
was  error  In  the  clerk  to  dismiss  the  appeal 
without  such  notice.  We  may  add.  If  it  woe 
not  that  the  point  just  decided  settles  the  ques- 
tion here,  this  court  would  be  disposed,  under 
the  facts  In  this  case,  to  favorably  considw  the 
motion  on  the  principles  announced  In  Cross- 
well  V.  Association  (filed  on  the  ISth  Inst)  27 
S.  B.  3S8.  It  Is  therefore  ordered  that  the  mo- 
tion to  reinstate  the  aroeal  be  ffranted. 
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SAUNAS  et  aL  T.  0.  AULTMAN  A  GO.  et  aL 
(Supreme  Oonrt  of  South  CarolioA.  April  IB, 
18»7.) 

ApnAUBU  Orderb  —  SrATixa  PaoosKDiiras  — 
NonoB— Sbbticb— SKomuTT. 

1.  An  order  of  a  joatice  trt  tiw  nvrene  eowt 
refnsiiig  to  grant  an  interlocutory  injtfnctlra  at 
diamb^  becflose  of  an  alleged  want  of  joria- 
dictioii  is  a  denial  ta  a  anbatantlal  ri^t^  and 
hence  ^peatable. 

2l  On  aweat  from  the  refosai  of  a  Jnatloe  of 
the  aaprame  court  to  mat  an  Interlocutoiy  in- 
jnnctloQ  against  a  Jadidal  sale,  any  justice  of 
andi  court  may,  after  retam  made,  order  fup- 
tiior  proceedings  sttT-ed,  the  appeal  bring  from 
the  denial  of  a  substantial  right 

8.  Code,  S  402,  snbd.  Q,  which  prorides  that  a 
judge  oat  of  court  shall  not  stay  proceedinn  for 
more  than  20  days .  withoat  nonce  to  aorerae 
purty,  andies  only  to  drcutt  oomt  ^aetlee,  and 
not  to  the  inpreme  court 

4.  On  appeal  from  the  refusal  of  a  justice  of 
the  supreme  court  to  grant  an  interlocutory  In- 
junction against  a  judicial  sale,  a  justice  of  such 
court,  after  return  made,  granted  a  res  training 
order  against  the  sale.  Had,  that  it  was  unnec- 
essary to  serve  paiKrs  on  the  adTerse  parties, 
service  on  the  master  alone  being  anflldent 

6.  It  was  ^Bcretioiiary'  wttb  the  justice  gmnt- 
Ing  the  restraining, order  to  zeqnize  security  on  ia- 
siuig  h. 

Actum  Iqr  A.  J.  SaUnaa  A  Son  asalnst  a 
Aultman  &  Co,  and  another  to  restrain  maa- 
ter'B  sale.  Prtfimlnarr  injunction  denied,  and 
plalntUBi  appeal.  After  appeal  an  Injnnction 
was  granted.  Defendants  move  to  dlBmlss  ap- 
peal and  dissolve  the  Injunction.  Bpfoaed. 

The  grounds  of  motion  are  as  folknrs:  **tX) 
Because  the  complaint  In  the  said  case  shows 
upon  tta  face  that  it  does  not  state  any  facts 
suffldent  to  cOnstitnte  a  cause  of  action 
against  the  defendants.  (X}  Because  the  con- 
stitution of  the  state  of  South  Oarollna  evi- 
dently intended  that  Justfee*  of  the  supreme 
court  shall  have  power  to  grant  orders  of  In- 
junction only  In  cases  pending  In  the  supreme 
court,  and  there  cannot  In  the  nature  of 
things,  be  an  appeal  allowed  from  an  order 
of  an  associate  Justice  of  the  supreme  court, 
either  granting  or  refustng.an  order  of  Injunc- 
tion. (3)  Because  to  allow  an  appeal  from  an 
order  refusing  to  grant  an  Interlocutory  order 
of  injunction,  and  tlien  to  hold  that  an  asso- 
ciate justice  of  the  snpreme  court  has  the 
right,  pending  such  appeal,  to  grant  a  restrain- 
ing  order  on  the  ground  Uiat  snch  appeal  Is 
pending  In  the  snpreme  court,  would  In  effect 
allow  the  platntlffs  In  this  action  to  accom- 
plish by  Indirection  tiiat  which  his  honor,  As- 
sociate Justice  Y.  J.  Pope,  has  held,  and  prop- 
erly held,  cannot  be  accomplished  directly. 
(4)  Because  the  s&ld  order  was  granted  with- 
out notice  to  th4  defendants.  (5)  Because  the 
original  order  and  the  papers  on  which  It 
was  granted  were  never  served  upon  the  de- 
fendants. (6)  Because  no  papers  In  the  said 
case  were  served  upon  the  defendant  C.  Ault- 
man A  Co.  CO  Because  his  honor,  Associate 
Justice  T.  J.  Pope,  had  no  Jurisdiction  to 
grant  the  said  order,  and  the  same  la  abso- 
lutely nun  and  void.  <8)  Becanae-  ttie  said 
order  vaa  not  sei*red  upon  the  defendant  J* 


C  Klugh,  as  master  for  Abbsrllle  conntr,  nn- 
to  five  days  after  ttie  same  mu  loidend, 
and  no  time  waa  fixed  In  the  said  ordw  tot 
the  serrke  thereof.  (9)  Because  no  appeal  to 
the  anpreme  conrt  Uea  from  an  wdo-  refus- 
ing a  motion  for  an  tntnlocntory  injunction. 
C1C9  Beeanas  hla  bonw  had  no  ligbt  to.  giant 
an  radar  nstrtinlng  a  sate,  vrtdA  waa  to  be 
made  in  an  action  in  which  tha  plaintiffs  had 
prevailed,  at  tiie  instance  ci  the  plalnttflb. 
(U)  Beeanse  his  boner,  Associate  Jnstlca  T. 
J.  Pope,  had  no  right  to  ^ant  tte  aald  w> 
straining  order  wtflunit  raqnlring  security 
Croni  the  plalntUEs  to  pay  all  damages  that 
ml^t  reeolt  to  tba  dstendante  by  zeaaon  of 
granttng  the  said  ozte.  08)  Becaoae  Ibe 
said  order  is  In  an  respects  noil  and  vaSA.'* 

Frank  B.  Gary  and  SamL  a  Cason,  tor  ap- 
pellants. Oiaydon  ft  Graydcm,  for  xeqpond- 
ents. 

WATTS,  T.  TbiB  Is  a  motion  to  iHwwItt  an 
appeal  from  an  order  of  Mr.  Aatodate  Jus- 
tice FOPBb  and  to  dissolve  the  restraining  or- 
der made  by  him  in  .  the  above  eanse  on  No- 
vember 80,  18QA,  Said  motion  Is  baaed  upon 
the  pleadings  to  tbe  ease  and  tbo  affldarlt  of 
J.  O.  Klught  Baq.  It  aeema,  from  the  plaad- 
ings  herein,  that  the  original  suit  was  eom- 
menced  on  September  28, 1896,  for  injunction. 
I.  O.  Ktngb,  as  master  ot  AbbevIUe  county, 
bad  adrertlsed  a  certain  tract  of  land,  do- 
scribed  In  the  complaint,  tot  sale  on  sales 
day  in  Octobor,  1806.  On  "Uie  21th  day  of 
September,  18D6,  Mr.  Associate  Justice  POPB 
granted  an  order  requiring  the  deftndantg  to 
show  cause  before  hhn  on  October  14,  1806, 
why  a  preliminary  order  of  Injanction  sfaoyld 
not  be  granted,  and  restrained  the  defendants 
in  the  meanwhile  from  proceeding  to  sell. 
Upon  the  hearing  Justice  POPS  vacated  the 
restraining  order,  and  decided  tbat  he  had  no 
Jurisdiction  to  grant  an  Injunction  in  the  case. 
From  this  order  an  appeal  was  taken  by  the 
plaintiffs  (ai^Uants),  and  pendlfig  said  ap- 
peal, and  after  proper  return  tiad  been  made 
and  died  in  this  conrt,  the  order  appealed 
from  was  made  by  Mr.  Justice  POPE.  The 
motion  to  dismiss  appeal  Is  made  on  differ- 
ent grounds,  and  should  be  set  out  1|^  tbe  re- 
port of  case. 

It  Is  the  settled  and  establlsbed  practice -of 
this  court  not  to  dismiss  on  motion  any  ap- 
peal that  has  apparently  any  merit  In  It  at 
all,  but  to  su^end  the  determination  of  It  un- 
til tbe  case  can  be  heard  on  Its  merits  on  ap- 
peal. It  has  been  established  and  decided 
tliat,  where  a  anbstantial  right  has  been  de- 
nied any  one,  an  appeal  wUl  lie  'to  this  court 
Blakely  v.  Frazler,  II  S.  0.  122.  Aiid  surely 
no  one  will  deny  that  If  Justice  POPH  was 
authorized  by  law',  as  an  associate  justice  of 
the  supreme  court  of  this  state,  to  grant  In- 
jimctlons  at  chambers,  then  these  plaiBtISs 
(appellants)  had  tbe  right  to  apply  to  him  for 
one;  and  upon  his  holding  that  he --was  vrith- 
o«  jnrlsdtctloa  to  grant  tbe  same,  tben  ^UuiA, 
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was  a  denial  of  a  substantial  rlgbt,  and  ap- 
pealable. This  question  InTolTes  a  grave 
ctmBtitutlonal  question,  and,  of  course,  would 
not  be  considered  on  a  motion  of  this  kind. 
Wherever  an  appeal  Is  taken  to  this  court 
from  a  substantial  rlgbt  denied,  any  of  the 
justices  of  court  has  the  right,  after  retnm 
made,  to  stay  by  order  further  proceedings 
In  the  case.  This  we  think  disposes  of  gronndfl 
1,  2,  S.  7,  9,  10,  and  12  of  the  motion. 

As  to  the  fourth  ground,— "because  said  or- 
der was  granted  without  notice  to  the  defend* 
anta,"— this  only  applies  to  circuit  judges  and 
practice  of  circuit  courts.  Section  402,  subd. 
6,  of  the  Oode,  appU^  to  the  circuit  court  and 
not  to  the  mpreme  coart  The  context  shows 
that 

As  to  the  grounds  that  no  papers  were  serv- 
ed upon  the  defendants  Aultman  &  Co.,  we 
do  not  think  that  was  absolutely  necessary, 
as  enjoining  the  sale  was  what  plaintiffs  de- 
sired, and  that  was  accomplished  by  serving 
the  master,  and  we  do  not  think  the  order 
should  be  dissolved  on  that  ground. 

As  to  the  failure  to  require  security  from 
plaintiffs,  this  was  a  matter  entirely  for  the 
discretion  of  the  justice  before  whom  appli- 
cation was  made;  and  while  we  think  In  most 
cases  security  ought  to  be  required,  yet  we 
think  that  can  be  safely  left  to  the  wise  dis- 
cretion of  the  justice  at  all  times  to  protect  all 
parties,  and,  Qven  If  he  n^lects  to  require  It, 
application  can  at  all  times  be  made,  upon  no- 
tice to  the  other  side,  to  require  It  In  this 
case  the  discretion  of  the  judge  has  not  been 
abused. 

The  judgment  of  the  court  la  that  the  mo- 
tion to  dismiss  appeal  and  to  dlnolve  Injunc- 
tion la  rtfoaed. 


(«  s.  0.  saw 

BIATHEWS  V.  NAMCB.  SherUL 
(Sopreme  Court  of  South  Carolina.  May  81, 

1887.) 

SzEconoir  Bali— Lin  of  Sikiob  Jumiiiiit— 

MUTDAHDB  TO  SBBEinT. 

1.  Ad  execution  sale  nnder  a  Junior  ju^ment 
devests  the  lien  of  the  senior  judgment  tnongh  no 
execution  has  been  issued  thereon. 

2.  Mandamus  riunild  not  issue  to  oompd  a 
sheriff  to  sell  land  nndw  execution  where  it  Is 
claimed  that  the  land  is  a  homestead,  and  that 
the  lien  of  the  judgment  on  which  the  execution 
is  Isnied  was  devested  by  sale  on  another  ex.eca- 
tion  after  entry  of  rach  Judgment,  but  In  such 
case  the  parties  should  be  left  to  determine  their 
rights  by  action. 

Appeal  from  commcni  ^eas  drcidt  court  of 
Abbeville  coanty;  I.  D.  Witberspoon.  Judge. 

PetitkHi  1^  EL  P.  MatliewB,  aa  executor  of 
the  win  of  Bud  0.  Mathews,  deceased,  against 
F  W.  R.  Nance,  sheriff  of  Abbeville  county. 
tor  a  writ  of  mandamus.  There  was  a  de- 
cree that  the  writ  Lasue,  and  respondent  ap- 
peals. Reversed. 

The  decretal  order  of  Judge  Wltherspoon  Is 
as  follows: 

'"nils  Is  a  jHnceedlng  c(unmaiced  by  petition 
and  aiBdaTlt  praying  fw  a  writ  of  mandamos 


against  F.  W.  B.  Nance,  as  sheriff  of  Abbe- 
ville cotmty,  to  require  him  to  sell  as  such 
sheriff  a  certain  tract  of  land  hereinafter  more 
particularly  described.  Dpon  petition  and  af- 
fidavit, on  November  17,  1896,  I  granted  a 
preliminary  order  directing  the  writ  to  Issue  in 
the  alternative,  and  making  It  returnable  on 
November  28,  1886.  Afterwards,  by  consent 
of  all  parties,  It  was  agreed  that  the  matter 
should  be  heard  by  me  at  chambers  in  Green- 
vlUe,  S.  0.,  on  Novemb^  26,  1896,  and  It  was 
80  heard  upon  the  petition,  affidavits,  and  re- 
turn of  the  sheriff  to  the  alternative  writ  aud 
upon  the  record  In  the  case  of  B.  P.  Math- 
ews, as  executor,  etc.,  against  F.  M.  Pope, 
referred  to  In  the  affidavit  and  petition.  I 
find  the  following  matters  of  fact:  (1)  That 
the  judgment  upon  which  the  execation  In 
this  case  was  Issued  la  based  upon  a  cause  of 
action  which  arose  prior  to  the  adoptltm  of 
the  constitution  of  1868,  and  was  recovered  in 
Newberry  county  on  or  about  the  7th  day.  of 
December,  1886.  (2)  That  the  said  judgment 
was  duly  transcribed  to  Abbeville  county,  and 
became  a  Judgment  of  the  court  of  common 
pleas  for  Abbeville  county  on  the  23d  day  of 
February,  1887.  and  that  execution  was  Is- 
sued on  said  judgment  on  October  12.  1896, 
And  was  lodged  with  the  sheriff  of  Abbeville 
cotmty  on  October  16,  1896.  (3)  That  at  the 
time  tbe  'said  judgment  was  filed  In  the  office 
of  the  clerk  of  the  court  of  commm  pleas  for 
Abbeville  county,  F.  M.  Pope,  the  judgmmt 
debtor,  was  resident  of  tbe  said  county  of  Ab- 
beville, and  was  tbe  head  of  a  family,  and 
was  the  owner  of  the  following  described  real 
estate,  situate  In  said  county,  to  wit:  'All  that 
tract  or  parcel  of  land  situate,  lying,  and  be- 
ing In  the  town  of  ninety-idx,  county  ot  Abbe- 
ville, and  state  of  South  Carolina,  contalnlog 
four  acres,  more  or  less,  known  aa  tbe  "Pope 
Place,"  and  bounded  by  the  public  aqoare. 
Church  street  Mechanic  street  lands  of  J.  P. 
Phillips,*  (4)  That  on  sales  day  In  Septem- 
ber, 1889,  the  said  land  was  sold  by  the  sbeAff 
of  Abbeville  county,  after  due  levy  and  ad- 
vertlsement,  under  the'  execution  of  0.  Ault- 
man &  Ca,  aa  the  property  of  F.  M.  Pope,  and 
was  bid  off  by  O.  Aultman  &  Co.,  who  hold 
sheriff's  title  therefor.  (5)  That  on  December 
7,  1886,  F.  M.  Pope  conveyed  said  property  to 
Q.  W.  Connor.  (6)  That  on  October  27.  1887, 
Q.  W.  Connor  conveyed  said  property  to  Mrs. 
Btlzabeth  M.  Pope,  the  wife  of  F.  M.  P<^. 
(7)  That  on  the  same  day— October  27,  1887— 
Mrs.  Pope  conveyed  the  property  to  Mrs.  Mat- 
tie  L.  Dtsey.  (8)  That  In  January,  1888,  whUe 
Mrs.  Utsey  was  In  possesslcm  of  the  property, 
she  mortgaged  the  same  to  A.  J.  Salinas  & 
Sons.  That  A.  J.  Salinas  &  Sons  recovered 
Judgment  of  foreclosure  of  their  sfdd  mort- 
gage, and  the  said  property  was  sold  thereun- 
der on  sales  day  In  January,  1882,  and  was 
bid  off  by  A.  J.  SaUnas  ft  ^ns.  Who  took 
master's  titie  therefor.  (10)  That  all  the  deeds 
above  mentioned,  except  that  to  the  said  C. 
Aultman  &  Co.,  were  held  to  be  Crandalent 
null,  and  void,  and  wore  wdered  to  be  can- 
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celed  b7  the  durk  of  the  oonrt  CLl)  Tbat  In 
tbe  said  mtt  of  C.  Aultman  &  Oo.  It  was  d«- 
terndned  that  A.  J.  Salinas  &  Sons  wen  enti- 
tled to  tbe  homestead  of  the  said  F.  U.  Pope 
in  the  said  premises  as  against  the  said  Judg- 
ment of  0.  Aultman  &  Co.,  and  the  sheriff 
was  directed,  under  the  decree  of  Judge  Er- 
nest Gary  to  lay  off  said  homestead,  and  said 
homestead  has  been  assigned  by  said  sberlff. 
Exceptions  to  the  assignment  of  said  home- 
Btead  by  the  sheriff  were  OTerruled  by  me  on 
the  ground  *hat  I  was  bound  by  the  order  of 
Judge  Bxnest  Gary,  which  has  been  aflbmed 
on  appeal.  CLZ>  Ttat  tbe  eaM  B.  P.  MaUi- 
ews,  as  executor,  as  aforesaid,  was  never 
made  party  to  any  of  said  proceedings.  (13) 
That  the  said  judgment  of  the  said  B.  P.  Math- 
ews, as  executor,  as  aforesaid,  against  tbe 
said  F.  M.  Pope,  remains  unpaid. 

"The  sheriff,  by  his  return,  claims  that  he 
has  no  power  to  sen  said  premises,  by  reason 
of  the  fact  that  the  sheriff  of  Abbeville  coun- 
^  has  once  sold  said  property  under  the  ex- 
ecution of  C.  Aultman  &  Oo.,  as  above  stated, 
and  therefore  thai  the  lien  of  the  Mathem 
Judgment  was  discharged.  The  question,  then, 
for  decision  is.  can  the  sheriff  be  compelled 
by  mandamus  to  perform  the  duty  devolved 
upon  him  by  law  of  making  a  sale  xmAei  ex- 
ecution? It  becomes  Important,  then,  to  de- 
termine when  the  writ  of  mandamus  vriU  lie. 
Ordinarily,  the  vrrlt  wUI  issue  when  the  duty 
Bought  to  be  enforced  Ib  a  plain  mlnlst^lal 
doty,  and  the  petitioner  has  no  other  adequate 
remedy.  There  is  no  gnestlon  here  that  the 
duty  of  the  sheriff  to  sell  property  under  ex- 
ecution is  a  plain  ministerial  duty.  The  ques- 
tion, then,  narrows  itself  down  to  this:  Can 
the  sheriff  refuse  to  obey  the  process  of  the 
court  on  the  ground  tbat  the  process  will  be 
imaTalllng,  and  that  tbe  purchaser  at  a  sale 
under  aecntion  will  not  secure  a  good  title? 
In  tbe  case  of  State  v.  Hayne,  8  S.  C,  at  page 
S78,  Associate  Justice  states  the  law  of  man- 
damusthuB:  Mandamus  Issu^  whenever  a  pub- 
lic offlcOT  is  called  upon  to  perform  a  'ministeri- 
al act  of  a  spedflc  character,  and,  on  demand, 
baa  refused  Its  performance.'  In  the  case  of 
McLaughlin  v.  County  Com'rs,  7  S.  0.,  at  page 
876,  tbe  supreme  court  lays  down  the  law 
thus:  Hie  question  upon  mandamus  Is  whetb- 
w  a  epedflc  ministerial  duty  has  be^  Im- 
posed by  law  to  perform  tbe  act  which  the  re- 
lator se^  to  compel.  If  such  appears  to  be 
tbe  case,  and  her  demand  for  compulsory  per- 
formance Is  in  Biqiport  of  tbe  recognizable 
right  that  has  been  denied,  then  mandamus 
onght  to  go.'  It  lias  been  held  time  and  again 
In  tills  state  that  the  shwlff  cannot  be  enjoined 
from  making  a  sale  of  land  under  execution  on 
the  ground  that  the  property  sought  to  be  sold 
la  not  the  property  of  the  Judgment  debtor. 
This,  In  effect,  is  the  claim  of  the  sheriff  In 
his  return  to  the  alternative  writ  Oould  the 
sale  of  this  property  be  enjoined?  If  It  could 
not,  then  It  would  seem  to  follow  necessarily 
tliat  the  sheriff  can  be  compelled  by  manda- 
mus to  make  the  sale.  See  tbe  toUowlnc: 
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Wilson  V.  Hyatt,  4  S.  C.  360:  Chapman  r. 
Younger  (S.  C.)  10  S.  B.  1077;  GlUam  v.  Ar- 
nold (S.  C.)  11  S.  B.  331;  Crocker  v.  AUen 
<S.  0.)  13  S.  JB.  650.  It  Is  also  cUlmed  by 
the  sheriff  as  a  reason  why  he  will  not  sell  the 
property  that  It  has  already  been  sold  under 
the  execution  of  O.  Aultman  &  Oo.  agatost  F. 
M.  Pope,  and  that  tbe  sale  must  be  referred 
to  the  oldest  Judgment  In  the  clerk's  office, 
which  Is  the  Judgment  ot  B.  P.  Mathews,  aa 
executor,  eto.  This  is  a  gaaeral  rule,  but  In 
this  case  it  has  already  been  decided  that  tlte 
homestead  of  F.  M.  Pope  was  never  sold,  for 
the  reason  that  the  Aultman  Judgment  never 
had  a  Uen  on  It  Be  that  as  It  may,  this 
does  not  excuse  the  sheriff  from  making  the 
sale  under  execution,  aa  it  would  be,  in  effect 
deciding  a  question  of  a  title  between  parties 
who  are  not  before  the  court  upon  a  mandamus 
proceeding,  which  cannot  be  done.  As  is  said 
alMve,  it  Is  a  plain  ministerial  duty  which  the 
sheriff  Is  called  upon  to  perform,  and  tbe 
question  as  to  what  may  be  the  probable  re- 
sult cannot  affect  this  proceeding.  But  even 
If  we  concede  the  right  of  the  sheriff  to  re- 
fuse to  make  a  sale  under  execution  on  the 
ground  tbat  thepnq>erty  has  already  been  adi, 
provided  a  good  title  has  been  conveyed,  how 
does  the  matter  then  stand?  It  was  decided 
In  the  case  above  mentioned  of  C.  Aultman  & 
Oo.  against  Mattie  L.  Utsey  and  A.  J.  Salinas 
&  Sons  that  A.  J.  SaUnas  &  Sons  were  entitled 
to  claim  the  homestead  of  F.  M.  Pope  in  the 
premises  .  In  dispute.  Tbe  re^pondoit  now 
claims  tbat  the  question  of  homestead  is  res 
adjudicate,  and  that  he  cannot  be  compelled 
to  sell  the  land,  because  it  has  been  decided 
that  A.  J.  Salinas  &  Sons  are  entitled  to  tbe 
homestead  which  Pope  would  have  been  enti- 
tled to. 

"In  the  case  of  BuU  v.  Rowe,  13  S.  O.  365,  It 
Is  decided  tbat  an  assignment  is  absolutely 
void  as  to  a  debt  which  was  cpntracted  before 
the  adoption  of  the  constitution  of  1868.  The 
court  says  In  that  case:  "The  drcumstaucoi 
of  the  case  may  mggeet  some  vague  Idea  of 
res  adjudlcata,  as  the  debtor  has  the  right  to 
but  cme  homestead,  while  he  m^  have  many 
debts,  and  as  It  would  be  unreasonable  to  re- 
quire him  to  have  bis  homestead  laid  off  as 
many  times  as  he  has  bfs  credltws;  an  Im- 
pression Is  apt  to  arise  that  the  assi^iment  is 
In  some  way  a  proceeding  In  rem,  or  of  ad- 
ministration, and  that  whm  made,  It  must 
be  r^arded  as  done  once  for  all,  and  that 
every  creditor  Is  somehow  bound  thereby. 
The  principles  of  res  adjudlcata  are  very  eX' 
tensive  and  effective.  •  •  •  But  It  prMup- 
poses  a  tribunal  and  Jurisdiction  of  the  sub- 
ject-matter, and  it  is  Indispensable  tbat  there 
shonid  be  parties  notified  who  have  the  right 
to  be  heard.  •  •  •  We  are  obliged  to  say 
Sarah  Watt's  rights  were  never  adjudicated, 
and  she  should  not  be  bound  by  the  ex  parte 
ministerial  proceedings  under  which  Rowe'i 
homestead  was  laid  off,  which  did  not  and 
could  not  unbrace  her  debt'  'No  parson  can 
be  made  a  party  In  a  case  excqit  t^process  of 

Digitized  by  VjOOglC 


410 


27  SOUTHBASTBHN  BBPOBTEB. 


la.Tr  or  by  his  onhi  consent,*— dtlng  nnmeioaB 
aufliorlUee.  The  law  npon  this  subject  Is  con- 
densed by  Thompson  on  Homestead  and  Bit- 
options  (secUtMi  280)  as  follows:  It  Is 
scarcely  necessary  to  state,  as  a  general  mle, 
that  a  dedication  of  homestead,  In  whatever 
form,  does  not  hare  the  effect  of  withdrawing 
It  from  liability  on  account  of  any  pre-exIstlDg 
debts,  liens,  cooTeyancea,  or  charts,  which 
would  hare  otherwise  bound  the  land;*  and 
again  (section  291):  'Every  debt  created  by 
contract  prior  to  the '  passage  of  any  home- 
stead or  exemptloa  law,  is  privileged  from  the 
operation  of  such  law.  To  this  rule,-  as  the 
writer  onderstands  It,  the  court  caja  now  ad- 
mit no  exception."  'It  Is  said  In  Newton  r. 
Summey.  59  Oa.  S99:  It  has  been  often  ruled 
by  this  court,  In  effect,  that  in  the  assignment 
of  a  homestead  there  Is  no  magic  by  which 
superior  liens  can  be  thrown  oB,  or  d^clent 
titles  made  perfect.  Those  whose  claims  out- 
rank the  constitution  may  stay  out  of  the  or- 
dinary's court,  and  nothing  tbere  done  will 
be  In  their  way.  (In  Georgia,  homestead  Is  as- 
signed In  the  tffdlnary's  court)'  It  Is  not 
claimed  by  the  respondent  that  B.  P.  Math- 
ews was  ever  made  a  party  to  any  of  the 
proceedings  between  0.  Aultman  &  Co.  and  A. 
J.  Salinas  &  Sons  In  their  contest  over  this 
land;  and,  the  debt  sought  to  be  enforced 
having  arisen  before  the  adoption  of  the  coh- 
stltutlon  of  1868,  I  hold  that  the  claim  of 
homestead  Is  one  that  Is  subordinate  to  the 
judgment  sought  to  be  enfcHved  In  this  pro- 
ceeding. It  Is  also  claimed  by  the  respond- 
ent that  B.  P.  Mathews  has  been  guilty  of 
laches  In  not  enforcing  his  judgment  sooner. 
The  judgment  was  recovered  In  1886,  was 
docketed  In  Abbeville  county  In  1887,— less 
than  ten  years  ago.  This  being  so,  I  cannot 
make  a  new  statute  of  limitations.  The  legis- 
lature harlng  given  judgment  creditors  ten 
years  to  enforce  their  judgments,  the  court 
has  no  power  to  change  the  rule.  The  sheriff 
iB  bound  to  enforce  executions  placed  In  his 
hands,  even  If  the  judgments  on  which  they 
are  based  are  rold.  See  the  case  of  Bragg  r. 
Thompson,  19  S.  C  672.  I  therefore  bold  as 
matter  of  law: 

"L  Thai  the  sheriff  has  no  right  to  refuse 
to  make  a  sale  under  execution  because,  fn 
his  (q;)lnlon,  the  purchaser  at  such  sale  may 
not  get  a  good  title. 

"2.  That  as  to  B.  P.  Mathews,  as  executor 
of  the  win  of  Bud  C.  Mathews,  deceased,  the 
assignment  of  homestead  tO  A.  J.  Salinas  ft 
Sons  Is  not  res  adjudlcata. 

"8.  That  as  the  debt  upon  which  B.  P.  Math- 
ews, as  executor  as  aforesaid,  against  F.  M. 
Pope,  recovered,  arose  before  the  adoption  of 
the  constitution  of  1868,  homestead  cannot  be 
claimed  against  It 

"4.  That  the  relator  has  not  been  guQty  of 
laches. 

"5.  Tliat  the  return  of  Oie  sheriff  Is  Insuffi- 
cient and  must  be  overmled. 

"It  Is  therefore  ordered  and  adjudged  that  a 
peremptoET  writ  of  mandamus  lame  oat  and 


under  the  seal  of  the  court  commanding  the 
said  sheriflt  to  make  the  sale  prayed  for  In  tbe 
petition  on  sales  day  In  December,  1806,  If  Uk 
sale  has  bem  advertised,  and,  U  not,  tbm  dta 
sales  day  In  January,  1S97/* 

Frank  B»  Gary,  for  appellant.  Graydon  & 
Graydon,  fiur  respondent 

WATTS.  Special  Judge.  This  la  an  appeal 
from  a  peremptory  .writ  of  mandamus  Issued 
by  his  honor,  Judge  Wltherspoon.  directing 
the  sbolff  of  Abbeville  coonty  to  sell  certain 
real  estate.  Tbe  order  of  his  honor.  Judge 
Wltherspoon,  should  be  Incwporated  in  the 
report  of  this  case.  The  facta  at  the  case 
are:  On  sales  day  In  September,  18S9,  tbe 
sheriff  of  AbbevlUe  county,  after  due  adver- 
tisement Bold  at  public  outcry  all  of  the  right 
title,  and  Interest  of  F.  M.  Pope  In  the  prem- 
ises described  In  the  petition  herein,  to  satisfy 
sundry  executions  against  said  F.  l/L  Pope. 
At  the  time  of  said  sale  the  judgment  of  EL 
P.  Mathews,  as  executor,  etc.,  against  F.  H. 
Pope,  waa  of  record  In  the  office  of  tbe  cleric 
of  court  for  Abbeville  county.  At  aald  sale 
O.  Aultman  &  Go.  became  the  porchasero,  and 
received  sheriffs  titles  to  said  premises.  In 
1890,  Nance,  successor  to  former  sheriff,  ad- 
vertised for  sale  the  same  premises  under 
execution  issued  npon  the  Mathews  Judgment 
whereupon  the  said  sheriff  was  served  with 
notice  that  the  homestead  of  F.  H.  Pope  In 
said  premises  had  been  adjudged  to  belong 
to  A.  J.  Salinas  &  Sons;  that  by  an  order  of 
court  he  bad  proceeded  to  set  off  and  assign 
it  to  A.  J.  Salinas  ft  Sons;  that  an  appeal 
from  tbe  return  of  commissioners  In  home- 
stead Is  now  pending;  and  that  If  he  sfaoold 
peralst  In  selling  the  said  premlsea,  he  and  bit 
bondsmen  would  be  proceeded  acaJxist. 
Thereupon  the  sheriff,  acting  nndw  the  ad- 
vice of  bis  counsel,  declined  to  sell.  Applica- 
tion for  a  writ  of  mandamus  to  compel  him 
to  sell  was  made  to  his  honw,  Judge  Wltber- 
spoon,  who  granted  tbe  writ  From  this  or- 
der tbe  appellant  appeals  on  seven  grounds, 
all  which  allege  error  on  the  part  of  his  honor. 
Judge  Wltherspoon,  In  directing  a  p««np- 
tory  writ  of  mandamus  to  Issue.  To  as  it 
seems  that  he  was  In  error  In  so  deciding. 
The  principle  of  law  In  this  state  Is  too 
settled  to  admit  now  a  question  that  where  a 
sale  of  property  Is  made  under  an  encntteo, 
such  sale  devests  the  lien  of  all  judgments, 
whether  executions  have  been  issued  npon 
them  or  not  and  that  It  Is  the  duty  of  the 
sheriff  to  apply  the  proceeds  of  such  sale  to 
the  various  judgments  having  a  lien  according 
to  their  rank.  As  Is  said  by  learned  counsel 
for  appellant  herein:  "Throughout  an  un- 
broken chain  of  decisions  commencing  with 
Snipes  against  the  Sheriff  at  Charleston,  1 
Bay,  295,  down  to  the  case  of  Garvin  v.  Gar- 
vin, 84  8.  O.  38S,  13  S.  B.  625,  this  has  been 
the  accepted  doctrine  In  South  Carolina."  In 
the  case  of  Trumbo  r.  Gamming,  20  8.  G. 
880,  Mr.  Justice  MclTW,  In^elirertiv  the 
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c^Bfcm  or  fbe  etmrt,  nM;  -  *Wer  ilnce  the 
caM  of  ffiilpes  T.  Sbetlff  irf  CAarleBtrai,  1  Bi^, 
280^  ftBd  Cteeenwood  Kaylor,  1  IfeOOTd,  414, 
foDoved  by  OM  t.  MeJnnldii,  1  MeMnl.  813;' 
Vance  t.  Red,  2  Speers,  90.  and  McKnljrUt  t. 
GtordoD,  18  BIcta.  Bq.  222,  recognized  In  the 
recmt  case  of  Agnev  V.  Adams,  17  S.  €)■  864, 
It  has  Iwen  nnUormly  held  In  this  state  tbat  a 
sale  1^  the  sheriff  under  a  junior  judgment 
devests  the  Uen  of  the  senior  judgments,  and 
confers  a  good  title  on  the  pundiasm;  the 
senior  judgmnits  bdng  first  entitled  to  flie 
iwoceeds  of  the  sale  In  the  ^er  ot  their 
prlorltleB.'*  Such  being  the  law  In  this  state, 
and  Hathews'  judgment  being  the  oldest  Ilto 
upon  the  property  sold,  he  had  the  right  to 
demand  that  the  proceeds  of  the  sale  be  ap- 
plied to  his  judgment,  but  he  has  no  rifl^t  t6 
%  resale  tor  he  has  no  kmger  a  lira  in  the 
property.  That  -  was  transferred  from  the 
pn^rty  Itseit  to  the  proceeds  of  sale.  In 
Gist  T.  McJunkln.  1  MCMuL  SBO^  Mr.  Tnstlce 
O'Nean  uses  this  language:  "The  Jndgmoit 
nndw  which  they  how  claim  was  recovered 
upon  a  judgment  In  favor  of  7ames  Dugan 
against  John  T.  UcJunkln  oa  which  there 
was  an  execution  lodged  In  tiie  sheriff's  office 
on  16th  of  October,  1826.  The  aheiirs  sale 
to  Thompson  was  subsequent,  and  hence  the 
sale  would  be  referred  If  the  ordiuary's  «e- 
cation  (the  execution  under  which  Thompson 
boughQ  was  fiatisfled  to  Dugan'a  execution, 
and  his  judgment  would  be  entitled  to  the 
proceeds  of  sale,  and  not  to  the  right  to  set 
np  the  satisfaction  ot  the  elder  judgment,  and 
claim  to  t«k11  the  land.'*  But,  even  If  Pope's 
btmiestead  was  liable  to  Mathews*  debt,  as 
contended  by  counsel  of  respondent,  and  was 
not  ac^d  In  1889,  stni  Judge  Wltherspoon  was 
hi  error  In  granting  the  order  he  -did,  for  be 
did  not  iLttempt  to  limit  the  sale  to  homestead 
but  ordered  an'  of  tbe  premises  sold'  which 
bad  been  sold  In  1889.  But  It  Is  unnecessary 
to  pursue  this  view  further,  for,  as  we  have 
already  said,  be  was  in  error  In  granting  the 
order  he  did  at  all;  for,  as  we  view  the  mat- 
ter, SL  P.  MatbewB,  as  ezecntdr,  has  sow  no 
legal  rights  as  to  the  property  In  dispute.  He 
no  longer  has  any  leviable  Interest  In  the 
premises  sold.  Ordlnari^  a  writ  of  man- 
damus may  be  issued  to  require  an  officer  to 
perform  any  duty  of  a  ministerial  character 
pertaining  to  such  office  (State  v.  Bates,  88 
8.  O.  326,  17  S.  S.  28),  but  here,  as  w6  have 
seen,  Mathews  has  no  ievlalM  Interest  In 
tbe  premises  sold,  and  has  had  none  since  the 
sale  In  1689;  Since  tiiat  ttme  his  lien  has 
been  devested  and  transferred  from  the  prem- 
ises to  the  funds  arising  from  proceeds  ot  said 
sale.  Now,  when  the  shei'lS  was  threaten- 
ing to  sen  he  ms  notified  that  he  would  sdl 
a  bomeetead  wldcb  has  been  adjudged  to 'be- 
long to  anothw,  and,  If  he  persisted  In  set 
doing  he  would  do  so  at  bis  peril,  right  thai 
he  had  the  right  to  pause,  and  refuse  to  pro- 
ceed further  until  he  was  inotected  by  an  or- 
der of  court;  and  he  certainly  had  the  right 
to  app«d  firam  the  Mder  ot  the  drcuK  judge 


to  the  highest  &mrt  in  tiie  state,  to  get  the 
law  (tf  thb  ease  fixed  In  a  mip:tter  so  seriously 
affecting  his  duties  as  sheriff  and  his  llablU^ 
as  such  on  ids  <^cial  bond,  oonstderti^  what 
a  grave  iteju^t^  Is  iSxed  upon  him  if  he  sens 
a  homestead.  Had  he  proceeded  to  sell  un- 
der the  order  of  his  bonor,  Judge  Witbwspo<m, 
wUhout  appeal,  he  would  have  d<me  so  at  his 
peril.  "Where  dalms  are  seriously  contested 
between  third  parties  which  must  be  deter- 
mined before  tt  can  be  ascertained  whether 
the  sheriff  Is  tn  default,  a  rule  on  the  shralff 
Is  not  the  prop^  mode  of  determining  sudb 
contested  dalms,  -but  the  parties  should  be  left 
to  thetr  action  or  other  inoceedlng  in  which 
oU  persons  Interested  can  be  made  parties." 
Oony  V.  Tate  (S.  O  26  S.  B.  794.  In  tiie 
case  of  Bowe  V.  Cockrell,  Bailey.  Bq.  126,  It 
Is  held:  "A  sheriff  Is  not  bound  to  risk  be- 
coming a  trespasser,  and,  if  the  titie  ot  prop- 
erty levied  <Hi  be  disputed,  he  has  the  right 
to  demand  ample  Indemnity  before  he  pro- 
ceeds. He  Is  not  bound  to  act  even  if  indem- 
nity be  rendered,  but  he  may  leave  tbe  parties 
to  ttaelr  remedy  In  equity."  We  are  of  (%>ln- 
lou  that  In  cases  of  this  kind  mandamus  wW 
not  lie.  It  la  tbe  judgment  ot  this  court  that 
the  mrder  of  the  circuit  judge  be  reversed,  and 
that  petition  for  mandamus  and  all  proceed- 
ings thereunder  be  dismissed. 


GABY.  A.  J^ 
disqualified. 


did  not  hear  this  case,  being 


(4S  W.  Va.  562) 


WILLIAMSON  at  aL  V.  JONBS  et  aL 
(Supreme  Court  ot  Appeals  of  West  YIte^dIb. 

June  11, 1897J 
Wastb — ExTHAtmoif  or  Pbtrolbhh— Iit^VKonov 
'  — RiOBTS  OT  Rsmainobr-Han  iNb  Tinant  VOB 
Life— EsTOFPEL  nr'  Pais— Mabbihd  Wombs— 
Eqcitablb  Rbuu— Judicial  Bali—  Ihpkots- 
liaim. 

1.  Petrolenm  oQ  In  place  la  part  ot  the  land. 
Its  wrongful  extraction  by  one  lawfully  In  po«- 
Bession  is  waste,  and  b7  a  stranger  is  trespass; 
in  both  cases  irreparable  Injury,  which  may  be  en- 
joined. 

2.  It  is  waste  In  a  tenant  for  life  to  take  petro- 
lenm on  from  tbe  land,  for  which'  be  is  Itable  to 
tbe  rerereiODer  or  remainder-man  Ia  fee. 

3.  A.  tenant  for  life  may  worlc  open  salt  or  oU 
wells  or  mines  eVen  to  exhaustion,  without  ac- 
count, bnt  cannot  open  new  ones. 

4.  It  is  waste  In  a  tenant  in  common  to  take 
petrolenm  oil  from  the  land,  tor  whldi  he  is  lia- 
ble to  bis  co-tenants  to  the  extent  of  their  riglit 
in  the  land. 

6.  TbioiTB  part  of  the  land,  wrongfully  severed 
by  a  tenant  for  life,  become  personalty,  but  be- 
long to  the  owner  of  the  next  vested  estate  ot 
Inheritance  In  reversion  or  remainder,  not  tbe 
life  tenant 

6.  Where  there  ia  a  life  tenant,  and  timber  or 
other  tblug  part  of  tbe  realty  going  to  loss,  and 
imperative  need  calls  for  it,  equity  may  cause  it 
to  be  cut  or  otherwise  secured  for  the  remainder- 
man or  revendoner.  Bauity  has  power  to  do 
so.  If  it  do  no  harm  to  the  ute  toiant,  or  he  be 
compensated. 

7.  Principles  of  estoppel  In  pals  dlBcassed. 

8.  It  one  claiming  sole  rifcbt  to  another's 
land  spends  money  in  improring  or  operating  op- 
on  it,  though  Ignorant  of  that  other's  ri>rht,  tbe 
mere  silence  ot  tfaat  otiier  wUl  aot-esti^  bteijDnip 
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aasertiiif  bte  title.  Ht  need  not  letk  the  other 
to  tell  mm  of  his  risfat,  or  ipeak  at  all.  tm- 
leu  placed  in  inch  a  utoatlon  aa  caUa  opon  him 
to  declare  hie  right 

9.  A  pnrchaaer  at  a  Judicial  sale  ia  condiulTetr 
held  a*  having  notici  of  all  facta  tondilng  the 
ri^ts  of  others  in  the  propwtr  wld,  diaeloaed  hr 
the  record  of  the  case. 

10.  Owners  of  rested  estates  bi  reveraJon  and  re- 
mainder,  whether  hy  legal  or  equitable  title,  are 
indispensable  parties  to  a  chancery  suit  to  sell 
the  fee;  and  the  presence  as  parties  of  a  tenant 
for  life,  or  of  the  trustee  holding  for  than,  does 
not  make  them  parties  h^  r^seaentatim,  and  a 
sale  under  the  decree  will  not  affect  or  pass  their 
light  in  the  land. 

11.  A  married  woman  cannot,  bi  aren  frandn- 
lent  conduct,  be  barred  under  the  principle  of 
estoppel  in  pals  from  asserting  her  iftle  to  land, 
though  separate  estatei  but  as  to  her  personal 
estate  it  Is  different  Now  that  she  is  enabled  to 
contract  as  if  single,  she  will  be  bound  by  estop- 
pel In  pais  tonching  her  contracts  aa  if  single. 

12.  An  infant  of  years  of  discretion,  by  inten- 
tional fraudulent  conduct,  will  be  barred,  under 
the  doctrine  of  estoppel  in  pais,  from  asserting 
her  title  to  either  real  or  personal  property  against 
cme  mided  th««by. 

18.  A  tenant  for  life,  or  a  tenant  in  common  in 
sole  possession  claming  exclnrive  ownership, 
taking  petroleom  (rfl,  and  conTerting  it  to  his  ex- 
clusive use,  is  liable  to  account  on  the  basis  of 
rents  and  profits,  not  for  annual  rentaL 

14.  A  remainder-man  or  reversioner  has  juris- 
diction In  equitr  against  a  tenant  for  life  to  en- 
join  waste,  and  to  have  compensation  for  the 
damages,  the  same  as  if  he  sued  at  law,  to  avoid 
multiplicity  of  suits.  The  same  is  the  case  be- 
tween tenants  in  common  where  one  Is  guilty  of 
waste. 

16.  A  tenant  for  life,  who,  by  waste,  has  severed 
from  the  realty  things  that  are  part  of  It  as 
petndeom  oil,  has  no  right  to  have  their  pro- 
ceeds invested  so  he  may  have  Interest  therein 
daring  the  life  estate,  but  their  proceeds  go  at 
onoe  to  the  owner  ct  the  next  vested  estate  of  In- 
heritance. 

16.  One  making  permanent  improvements  on 
land  aa  if  his  own,  at  a  time  when  there  was  rea- 
son to  believe  his  title  good,  is  to  be  allowed 
their  value,  so  far  as  wey  enhance  the  value 
of  the  land;  but  If,  when  making  them,  he  has 
notice,  actual  or  eonstractlv^  of  the  superior 
ilfEbt.  of  another,  he  cannot  be  allowed  thenu 

It.  One  having  notice  of  facts  rendering  his 
title  Inferior  to  another's,  who,  by  mistske  at 
law,  regards  his  title  good,  cannot  claim  for  per- 
manent improvements. 

18.  Tinder  the  circumstances,  a  party  taking  pe- 
troleum oU  onlawftJly  is  allowed  all  costs  of 
production,  Including  costs  of  boring  productive 
wells,  as  a  set-off  against  rents  and  profits. 
(SyUabns  by  the  Oonrt) 

Appeal  from  clrctdt  court,  Tyler  comity. 

BID  by  Eliza  Williamson  and  othen  against 
J.  T,  Jonee  and  otboa.  Deoree  tor  c(HU[dalnr 
autB,  and  dtfendant  Jones  appealB.  Serersed. 

Caldwell  &  CaUwdl.  for  appellant  W.  P. 
HuMnrd,  Hiob.  I.  Steatey,  H.  P.  Camden, 
and  Gea  E.  B<q^  for  appeDeea. 

SHANNON,  J.  X  refer  to  the  report  of  a 
former  decUon  In  this  caae  for  a  fall  atate* 
ment  of  the  facta.  89  W.  Va.  281,  19  S.  B. 
486.  Undtf  the  Jndldal  aale,  lonea  thought 
and  claimed  that  he  porchased  the  entirety  of 
the  two  tracts,— (me  of  165  acres,  and  the  oth- 
er- 4B  poles;  l)ut,  aa  seren  nndlvlded  tenths 
Tested  1^  the  will  of  David  Hickman  In  Bn- 
0Ot  aa  trustee,  to  hold  for  the  nse  of  his 
Jawghtw  BUaa  WUUanuon  for  her  Ufe^  with 


remalndw  to  her  stotets,  and  aa  Hie  remainder^ 
men  were  not  parties  to  the  suit,  the  decree 
of  sale,  and  sale  undw  It,  were  void  and  inef- 
fectual to  pass  anything  tmt  the  life  eataXe  In 
those  aeven-teatiis,  and  so  the  ronalnder  in 
them  did  not  peas  under  the  sale,  but  remain- 
ed in  the  sisters  of  Eliza  WlUiamson.  Jonaa^ 
however,  took  exdudve  poesesslMi,  claiming 
the  whtde.  He  bored  28  wells  in  the  pursuit 
and  production  of  petroleum  oD.  The  plain- 
tiffs sued  hhn  In  equity  to  enjoin  his  further 
production  of  oil,  and  for  an  account  of  what 
he  had  produced.  After  the  dedskm  iqicm  a 
former  appeal  an  account  was  taken,  and  the 
drcnlt  court  held  that  Jones  pay  the  owners 
of  the  seven-tenths  of  the  land  for  one-eighth 
of  seven-toiths  of  the  oil  produced,  and  aereih 
tenths  of  the  value  of  the  timber  taken  from 
the  land,  thna  charging  Jones  only  for  one- 
eighth  of  the  oil,  that  being  the  usual  ren^ 
commcMily  called  "royalty,"  In  that  section 
stipulated  and  paid  to  the  landowner  nnder 
oil  leasee.  Jones  appeals,  and  he  assigns  e^ 
tor  in  charging  him  with  anything  at  all,  and 
for  other  causes;  and  flie  plalntlfb  cross  as> 
sign  error  In  charing  Jones  only  with  one- 
eighth,  and  for  other  causes. 

We  start  with  the  fact  that  Jones  was  own- 
er at  three  undivided  tenths  in  fee  In  posses- 
sion, and  ownw  of  a  life  estate  for  the  Ufe  ol 
Mrs.  Williamson  In  the  remaining  seven- 
tenths,  and  the  plaintiffs  owners  of  the  re- 
mainder in  fee  In  those  seven-tenths;  after 
the  end  of  the  life  estate,  a  vested  remainder; 
and.  in  this  condition  of  right  to  the  land,  Jones 
bored  23  wells  upon  the  land,  and  produced 
from  May,  1892.  to  December  21,  189S,  62%- 
281  barrels  of  petrotemn  oil  therefrom,  valued 
at  1500,298.  Did  he  have  right  to  bore  for 
this  oil?  He  claimB  that  he  had,  and  that 
every  barrel  of  tt  is  his,  without  UablUty  to 
account  to  the  plalntiffis;  while  the  plaintlCCi 
claim  that  he  had  no  right  to  bwe  and  produce 
this  oH,  but,  having  done  sc^  be  must  account 
to  them  for  full  seven-tenths.  Did  Jones,  as 
tenant  ttx  life,  have  right  to  extract  tbls  on? 
He  had  not  Petndenm  oil.  In  its  jftaee  In  ttw 
land,  la  a  part  of  the  land  Itadf,  juat  aa  are 
coal,  timber,  and  Iron.  Bettman  v.  Harness 
42  W.  Ya.  488,  26  S.  B.  271;  WlUlamaon  v. 
Jones,  89  W.  Ya.  281, 19  8.  BL  486.  A  tenant 
lot  Ufe  cannot  do  anyttilng  entailing  permar 
nent  fnjnry  to  the  estate  of  the  remainder 
man  or  reversloiff.  B»  cannot;  therefore,  dig 
for  gravel,  lime,  clay,  stone,  or  tite  like;  caar 
not  open  new  mines  for  minerals.  1  Lomaz, 
Dig.  64.  U  be  take  clay  to  make  bride,  not 
for  repair  ot  buitdlngs,  bnt  for  sale,  it  la  wmste. 
Unlverri^  v.  Tack»,  81  W.  Ya.  622,  8  S.  BL 
410.  It  la  tbe  dnty  of  the  Ufe  tenant  to  pro- 
tect the  land  from  waste  ot  injury  even  from 
oUten,  and  be  most  abstain  from  so  doing 
himself.  1  Waabb.  Real  Prop.  p.  116,  i  24;  1 
Iionax,  Dig.  67.  Therefore,  when  Jonea  lilm- 
sdf  committed  waste  1^  boring  toe  on,  he  wu 
a  wrongdoer,  so  far  as  conoems  his  life  es- 
tate. The  remainder-men  could  sue  blm  is 
an  action  of  waste,  as  at  common  law  under 
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ttae  EDgllsb  statute  ot  Marlbrldge,  or  In  acdoD 
of  treapaBB  on  tbe  case  under  chapter  92  of 
the  Code,  and  recover  the  fuU  value  of  their 
•erai^tentlu. 

It  la  aooght  to  show  that  Jones,  as  life  ten- 
ant, had  rU^t  to  all  tbe  oil,  by  the  case  ot 
Koen  T.  Bartiett,  41  W.  Va.  559.  23  S.  E.  661. 
hut  that  case  will  not  snstaln  thl*  claim.  It 
aflMTts  on)7  that  a  tenant  for  life  may  use  the 
lantf  and  fts  profits,  induding  mines  of  oU  or 
gas  cj/en  when  his  life  estate  begins,  or  law- 
ttStj  opened  and  worked  doiliig  Its  exlat- 
enoe.  There  the  owner  In  fee  had  made  a 
lean  tor  oU,  with  a  royalty  as  rrat,  and  thai 
cooTeyed  the  fee,  reserving  a  life  estate,  and 
It  was  beiH  that  he,  as  life  tenant,  was  enti- 
tled, as  against  the  rgmalnder-man,  to  the  roy- 
alty; hot  there  the  owner  bad  anthmiiBd  the 
boring  for  oil,  and  the  conTeyauee  was  snb- 
Ject,  In  terms,  to  the  lease,  and,  thougb  the 
borlnii  had  not  prodneed  wells  open  at  tbe 
cosnmencanmt  of  the  life  estate,  they  were 
bored,  nnder  atithorlty,  during  Its  continuance. 
We  held  that  a  mine  bored  in  the  [>erlod  of 
tbe  Ufe  estate^  under  prior  authority,  was  to 
be  deemed  as  if  an  open  mine  at  tbe  cmn- 
neoconent  of  the  life  estate.  It  la  eetab- 
Uataed  that  an  open  mine  may  be  worked  to 
even  exhanstion  by  the  life  tenant.  Crouch 
T.  Pntyear.  1  Band.  (Va.)  258;  1  Lomax.  Dig. 
64.  The  offense  of  waste  consists  In  the  first 
penetration  and  opening  of  aoO,  and  it  Is 
not  waste  to  dig  In  mines  <w  pits  already  open^ 
wblcb  hare  become  part  of  tbe  annual  profit 
«f  tbe  land.  TayL  LandL  &  Ten.  {  248a. 
Wben  Jones  penetrated  the  soil,  he  did  so 
without  warrant  from  his  life  tenancy,  and 
without  warrant  from  the  creator  of  the  life 
estate.  Thtte  was  no  open  well,  no  ante- 
cedent authority  to  bore  one^  Koen  r.  Bar^ 
lett  la  no  help  for  him.  It  may  occur  that, 
If  Jones  could  not  bore,  his  life  estate  would 
be  worttalees  to  fahn.  Tbe  oU  might  be  drawn 
off  by  wells  on  an  adjoining  tract.  As  life 
tenant,  he  was  entitled  to  none  ot  tt.  Sndi  Is 
the  quality  of  that  estate. 

Having  seen  that  Jones,  as  lite  tenant,  oonld 
not  take  this  oil,  we  shall  next  Inquire  wheth- 
er bis  right  a«  owner  m  fee  of  three-tenths 
gare  him  right  to  do  ao.  Jones  was  a  tenant 
In  Gonunon  with  the  owners  of  tbe  seren- 
tenths.  By  the  old  law  one  tenant  In  common 
was  not  liable  to  another  for  waste;  but  our 
Code  oC  1891  (chapter  92,  |  !9  has  remedied 
this  uDreasonable  rule  by  mniring  tenante  in 
common  Joint  tenants  and  parceners  liable  for 
wastes  1  Ijomax,  Dig.  499;  2  Minor.  Inst 
620.  Then  we  have  simply  to  Inquire  wheth- 
er the  extraction  of  oil  Is  waste,  and  under 
authorities  above  given  we  must  answer  that 
It  14>  Those  acts  which  would  be  waste  In  a 
tenant  for  life  would  be  betweai  tenants  in 
common.  As  the  stetute  uses  the  law  word 
"waste,"  we  must  give  it  tbe  legal  meaning 
as  applied  to  toiants  for  life,  Elwell  v.  Bum- 
side.  44  Barb.  447.  Chapter  100,  S  14,  Code 
1881,  gives  an  action  of  account  betweoi  ten- 
ant! In  common  for  receiving  more  than  his 


Just  share,— that  is,  more  than  his  Just  share 
of  rents  and  profits  from  the  legitimate  use 
of  laud;  but  this  has  no  reference  to  waste. 
-  It  does  not  license  waste.  There  stands  sec- 
tion 2,  c.  92,  branding  It  as  a  tort,  and  giving 
action  for  It,  and  It  applies  though  one  claim 
title  to  the  whole,  and  4M)mmlt  waste.  '^S 
Am.  &  Eng.  Enc.  Law,  895.  As  owner  of 
three-tenths  in  fee,  Jcmes  could  not  bore  for 
oil,  any  'more  than  a  stranger,  because  the  act, 
whether  done  by  a  co-tenant  or  strangor,  is  a 
wrong.  Por  this  purpose  he  was  a  stranger, 
BO  far  as  the  wrongful  character  of  the  act  Is 
concerned.  He  had  right  to  possession  for 
residence  or  other  ordinary  use  working  no  In- 
Jnry  to  the  inheritance,  and  therefore  we  term 
his  act  waste,  not  technically  trespass  as  done 
by  a  stranger.  "Waste  \b  an  Injmr  to  the 
fireebold  by  one  rightfully  In  possession.  This 
marks  the  distinction  between  waste  and  tree- 
pass."  1  White  &  T.  Lead.  Gas.  Eq.  1011.. 
But  the  nature  of  the  act  Is  a  tort  In  both 
cases;  the  same  In  both.  Of  course,  a  stran- 
ger would  be  liable  for  treq)ass;  or.  If  he 
converts  the  oil  from  realty  Into  personalty, 
the  Injured  co-tenant  may  waive  the  trespass, 
and  go  for  the  value  of  the  oil,  or  tor  the  mon- 
ey for  which  the  trespasser  sold  it.  Indeed, 
Jones  claimed  to  own  tbe  whole  land,  repudi- 
ated any  co-ownership  with  the  Hickman  heirs, 
and  thus  assigned  to  himself  the  poi^tlon  of  a 
stranger.  This,  howeTO*,  only  strengthens  the 
argument  that  he  Is  to  be  regarded  a  wrong- 
doer against  tbe  owners  of  the  seven-tenths, 
as  the  stetute  makes  him  a  wrongdoer  though 
be  were  regarded  as  a  tenant  In  common.  It 
Is  therefore  Immaterial  to  define  his  exact 
caste;  whether  we  r^ard  iilm  as  a  tenant  In 
common  or  stranger  It  Is  the  same.  If  oil 
wells  had  been  opened,  Jones,  as  co-tenant, 
might  set  np  claim  under  bis  three-tenths  In- 
terest to  work  them,  and  take  all  profits  under 
some  cases  (McCcvd  v.  Mining  Co.  [Cal.]  27 
Pac  803);  though  I  shouUl  think  be  would 
have  to  account  nnder  section  14,  c.  100,  Code. 
Rust  V.  Rust,  17  W.  Va.  901.  That  would 
be  no  wrong;  not  waste.  His  life  tenancy 
would  give  him  tbe  right  to  take  all  the  olL 
But  there  were  no  oU  wells  on  It,  nor  sny 
precedent  authority  to  open  any.  He  first 
pierced  the  soil  In  quest  of  this  fluid  of  fab- 
ulous wealth.  He  had  no  right  to  pierce  It  to 
get  even  his  three-tenths  of  ttie  olL  If  he 
chose  to  do  so,  of  every  gallon  seven-tenths 
belonged  to  the  owners  ot  the  seven-tenths  In 
the  land,  because  It  bad  been  a  part  of  tbetr 
SOIL  -These  considerations  repel  all  Idea  that 
as  owner  of  the  fee  In  three-traths  be  could 
penetrate  tbe  soil,  and  convert  to  his  sole  use, 
without  accounting,  all  the  oil  raised.  It  Is 
true,  an  expression  In  a  former  opinion  In  this . 
case  said  that  Jones,  as  owner  of  three-tenths, 
bad  right  to  bore  for  oil,  so  he  took  no  more 
than  his  share.  This  la  not  announced  as  law 
In  the  syllabus.  On  examination  I  find  no 
warrant  tox  this  expression.  The  only  ma- 
teriality of  this  is  that  It  may  be  claimed  to 
enter  Into  the  process  tut  tbe  accpuming  for 
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the  on,  aa,  tf  Its  extraction  was  lawfal,  the 
charge  against  Jones  mlgbt  be  different  from 
what  it  wonid  be  if  regarded  a  wrongdoer.  It 
Is,  however,  tsougbt  to  be  made  by  counsel  a 
weapon  of  great  potency.  Counsel  say  that 
this  court  in  the  former  opinion  saM  that,  the 
act  of  boring  belDg'lawful,  and  lawfulness  of 
severance  gave  bim  who  severed  It  the  right 
to  keep  the  whole,  just  as  the  right  to  use 
opeu  mines  by  a  life  tenant  gives  him  all  the 
product,  because  he  has  right  to  sever.  But 
In  thla  case  the  severance  Is  unlawful,  and  the 
legal  deduction,  falls.  Counsel  from  that  ex- 
pression would  say  further  that  when  David 
Hickman,  as  owner  of  the  seven-tenths,  gave 
Mrs.  WiUiamson  a  life  estate,  as  be  must  have 
known  as  a  matter  of  law  that  the  owners  of 
tbe  other  tliree-teuths  would  have  the  right 
to  produce  oil,  he  must  be  understood  as  con- 
templating that  they  mlgbt  do  so,  and  is  to  be 
taken  as  Intending,  If  they  did,  that  the  life 
tenant  should  enjoy  all  the  seven-t^tbs  of  the 
oil.  As  the  owners  of  the  three-tenths  had 
no  each  right,  the  argument  here  again  falls. 
In  addition,  this  would  give  the  life  tenant, 
by  mere  Implication  (remote  and  weak  Impli- 
cation at  that),  a  right  to  what  her  devise  did 
not  carry  as  an  incident,— things  a  part  of  the 
soil,  which  can  only  go  with  It  by  express 
grant.  It  is  ai^ed  that  Hickman,  in  his 
devise  of  a  life  estate  to  his  favorite  daughter, 
Mrs.  Williamson,  did  not  prohibit  waste;  but 
as  Judge  Board  said  in  Flndlay  v.  Smith,  0 
Mnnf.  148,  exemption  from  waste  cannot  re- 
sult "from  the  omission  to  restrict  waste  In  the 
will.  That  omission  became  unnecessary  from 
the  limited  nature  of  the  estate  granted.  The 
estate  granted  was  only  an  estate  for  life, 
and  It  Is  hicldeut  thereto  that  waste  shall  not 
be  committed.  It  wotild  have  been  a  work 
of  supererogation  to  have  Inserted  such  a  re- 
Btrlctlou,  and  the  question  may  properly  be 
retorted,  why.  If  It  were  so  Intended,  was  not 
waste  specially  permitted  by  the  will?  This 
la  not  only  not  done,  but  the  contrary  Is  done, 
by  granting  an  estate  which  carries  with  it 
the  restriction  as  an  Inddent  The  silence  of 
the  will,  In  this  particular,  cannot  weaken  the 
rights  ot  those  In  remainder.  It  cannot  de- 
stroy rights  conferred  by  law."  At  one  time, 
to  restrict  a  life  tenant  from  waste,  there  must 
be  a  restriction  In  the  grant;  but  now  all  ten- 
ants are  forbidden  to  do  waste  by  statute,  un- 
less their  grant  render  th^  expressly  unim- 
peachable for  waste.   2  Minor,  Inst  616,  619; 

1  Lomax,  Dig.  66;  1  Washb.  Keal  Prop.  107. 
Of  course,  when  that  which  Is  a  part  of  the 
realty  is  unlawfully  severed,  it  belongs  to  him 
who  has  the  first  vested  estate  of  Inheritance 
at  the  date  of  severance,  as  he  owns  it.  Uni- 
versity V.  Tucker,  31  W.  Va.  621,  8  S.  B. 
410;  Feame,  Hem.  341;  Whitfield  v.  Bewlt, 

2  P.  Wms.  240;  1  Lomax,  Dig.  56.  The  owner 
of  the  severed  chattel  can  alone  seize  It,  or 
brli^  trover  for  its  conversion,  as  it  came 
from  the  inheritance,  or  clahn  the  thing  Itself 
by  replevy,  or  detinae,  or  bring  trespass  de 
Iwnis  aqpcnrtattai  for  damasea  for  the  taking  o£ 


It,  or  assumpek  for  money  tiad  and  received 
from  It  "Nor  does  It  matter  whether  tbe 
timber  la  cut  by  a  stranger  or  by  tbe  tenant 
(for  life)  himself,  since  the  tenant  cannot  con- 
vey any  Interest  in  it  when  severed."  1 
Wasbb.  Real  Prop.  118;  1  Lomax,  Dig.  5»: 
Freem.  Coten.  §§  297,  30Z.  For  the  same  rea- 
son the  co-tenant  doing  waste  neither  owns 
nor  can  sell  what  Is  not  his.  *'If  at  the  time 
of  the  Improper  working  there  Is  any  person 
In  being  entitled,  defeaslbly  or  indefeaslbly, 
to  an  estate  of  inheritance,  the  property  In  tbe 
severed  chattels,  or  tbe  amoimt  to  be  account- 
ed for,  vriU  belong  absolutely  and  Immediate- 
ly to  snch  person,  or,  if  more  than  one,  to  tbe 
first  of  such  persons,  and  his  right  la  not 
affected  by  the  circumstance  that  between  his 
estate  and  that  of  the  wrongdoer  is  inteiposed 
in  the  order  of  the  limitations  an  estate  for 
life  In  being  even  without  Impeachment  of 
waste."  McSwloney,  Mines,  c  3,  }  2  (B),  p. 
99;  1  Lomax,  Dig.  66,  57;  Figot  v.  Bullock,  1 
Ves.  Jr.  479;  Birch-Wolfe  v.  Birch,  L.  B.  tf 
Eq.  683.  This  shows  that  Jones,  as  owner 
of  the  life  estate  Intervening  before  the  sevei- 
tenths  would  be  vested  In  possession  could  not 
keep  the  oil.  '*01i  In  the  earth  belongs  to  tbe 
owner  of  the  land,  and  when  unlawfully  taken 
therefrom  by  a  wrongdoer  tbe  title  of  such 
owner  remains  perfect,  and  he  may  pnrsae 
and  reclaim  it  wherew  he  may  find  it" 
Hughes  T.  United  Pipe  Lines,  119  N.  Y.  423, 
23  N.  B.  1042.  It  may  be  said  that  these 
doctrines  would  leave  the  part  owner  powerless 
to  get  any  benefit  from  the  oil.  If  ao,  so  It 
must  be  as  a  quality  of  his  estate.  But  it  is 
not  ao;  for,  If  he  wished  a  partition,  he  was 
entitled  to  It,  and  thus  could  bore  on  bla  sep- 
arate share,  and  take  the  oil  oA  it  and  peiliapB 
drain  all  from  the  ol^er,  and  bold  it  acquit  of 
account  for  it;  and,  if  be  did  not  wish  partl- 
tton,  oil  being  capable  of  loss  from  wells  on 
lands  near  by,  perhaps  he  could  ask  a  court 
of  equity  to  allow  blm  to  bore,  and  take 
his  share  of  the  oU,  and  pay  the  balance  to 
the  remainder-man,  like  that  Jurisdiction  exer- 
cised by  equity  to  direct  timber  In  a  state  of 
decay  to  be  cut  down  for  the  benefit  of  those 
entitled  to  the  Inheritance,  if  It  would  do  no 
damage  to  the  life  tenant,  compensating  him 
for  tbe  use  of  tbe  land.  Here  Jones  was  him- 
self the  life  tenant.  1  Lomax,  Dig.  00;  Stoiy, 
Eq.  Jur.  1 919.  Thus  the  owners  of  tbe  aerai- 
tenths  In  the  land  had  plain  legal  title,  and 
their  rights  are  snch  as  above  given  to  seren- 
tenths  of  tbe  oil.  unless  something  not  yet 
considered  debars  them  from  such  rights. 

It  Is  urged  strenuously,  with  great  elabora- 
tion and  ability,  by  counsel,  that  they  are 
barred  by  the  doctrine  of  estoppel  in  pals; 
that  their  conduct  works  this  result  Hen  I 
first  remark  that  a  dear  le^  title  to  land,  re- 
quiring written  conveyance  to  transfer  It,  is, 
by  this  theory,  to  be  devested  out  of  its  own- 
ers, aud  Invested  practically  as  effectually  in 
others  as  If  such  conveyance  existed.  A  <^ar. 
strong  case  ot  est(^pel  Is  required  for  mcb  a 
reault  What  li  the  condnct^tt  tiiese  parties 
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brlnglog  about  this  result?  As, to  Mrs.  Wil- 
liamson, she  baving  procured  the  decree  of 
sale^  and  received  tts  proceedSr  Is  estopped. 
That  Is  res  Judicata  under  our  former  decision. 
As  to  the  other  devisees  of  David  HIclEman, 
what  have  they  done  or  left  undone  to.  estop 
them?  It  Is  said  they  ought  to  have  made 
themselves  parties  to  this  suit.  There  is  no 
force  In  this.  Perhaps  they  did  not  want 
their  land  sold.  There  was  no  ground  for  the 
sale  of  their  remainder  for  the  debts  of 
Thomas  Jones,  deceased,  except  perhaps  one 
of  their  seven-tenths,  as  Jones'  heirs  had  con- 
veyed their  Intwest  before  the  salt.  If  any- 
body wanted  to  sell  their  land  for  debt,  or  be- 
cause partition  could  sot  be  made,  or  other 
caose,  he  must  bring  them  and  their  estate 
before  the  court  Strange  that  any  one  is  to 
lose  his  land  because  be  did  not  cause  himself 
to  be  sued.  Counsel  for  Jones  make  their 
chief  point  xaAet  this  head  of  estopp^  by  say- 
ing: "Because  these  plalntUEs  stood  by  tor 
eighteen  months,  and  made  no  claim  to  the 
land  or  oil,  knowing  that  Cajft,  Jones  in  good 
faith,  and  believing  he  had  a  perfect  title  In 
fee  simple  to  the  farm,  was  making  great  oi- 
pendltures  on  the  land  In  developing  It  as  oil 
territory,  and  had  paid  940,000  to  buy  Interests 
of  his  co-purchasers,  Tennant  and  Haskell, 
and  paid  up  the  deferred  Installments  of  the 
purchase  money  for  the  land,  which  be  would 
not  have  done  unless  be  had  bdleved  that  he 
bad  the  sole  and  unquestioned  title  thereto, 
tbe  aald  plalntlCCs  Intending,  If  Captain  Jones 
SDCOeeded  in  developing  the  farm  as  oil  ter- 
rltoiy,  to  bring  this  suit  If  he  did  not  suc- 
ceed, they  would  let  the  sale  stand  without  at- 
tack,  and  they  would  finally  take  and  enjoy 
the  avails  and  proceeds  of  the  same."  By  no 
means  does  the  evidence  sustain  tiiese  pred- 
ications. Admit,  howev^,  these  as  facts, 
they  do  not  bar  tbe  plaintiffs.  First,  tta^  do 
not  predicate,  nor  does  any  evidence,  any  con- 
tract between  the  parties,  giving  Jones  a  right. 
Tbe  plaintiffs  stand  in  no  wise  bound  to 
Jones  by  any  contractual  relation.  Then,  to 
bar  tham,  yon  must  show  such  conduct  as  is 
misconduct  amounting  to.  £raud>  and  this  Is 
not  shown  1^  these  facts,  or  others  In  the  dr- 
comference  ctf  tbe  case.  Most  of  the  cases 
cited  to  support  this  estoppel  are  cases  in 
which  there  was  privity  or  (Aligatlon  spring- 
ing from  contract,  or  constructive  or  other 
tmst  Such  are  Clark  v.  Hart,  6  H.  L.  Cas. 
633;  Sumner  v.  Seaton,  47  N.  J.  Eq.  119,  19 
Aa  fiS4;  GalUher  v.  Cadwell,  145  U.  S.  372, 
12  Sop.  873.  There  Is  no  contract  or  trust 
hexe.  Not  tbe  slightest  obligation  under  con- 
tract; trust,  or  fiduciary  relation  bound  these 
Hldtnum  devisees  to  Jones.  Let  us  see  what 
Is  an  estoppel  by  conduct  Let  us  see  whether 
the  defendants  can  meet  Its  requirements.  "An 
esitoppel  In  pals  operates  where  a  person  has 
made  an  admission  or  done  an  act  with  intent 
to  Influence  the  conduct  of  another,  or  that  he 
has  reason  to  believe  will  influence  his  con- 
duct. Inconsistent  with  the  evidence  be  pro- 
poses now,  or  with  the  claim  <x  Utle  he  pro- 


poses to  set  up,  where  the  other  party  has 
been  Influenced  by  and  has  acted  upon  It, 
and  where  he  would  be  prejudiced  by  the  al- 
lowance of  the  claim  or  title  set  up."  Judge 
English  in  Railroad  Co.  v.  Perdue,  40  W.  Va. 
454,  21  S.  E.  755,  soys  that  for  an  estoppel  In 
pals  there  must  be  conduct,  nets,  language,  or 
silence  amounting  to  a  representation  or  con- 
cealment of  materia]  facts,  and  the  misrepre- 
sented or  concealed  facts  known  to  tbe  party 
sought  to  be  charged  with  the  estoppel,  and 
unknown  to  the  other  party,  and  the  conduct 
must  be  with  tbe  expectation  that  it  will  be 
acted  on,  or  will  likely  be;  and  Judge  Eng- 
lish furtbw  said:  '*The  general  rule  is  that. 
If  a  person  Interested  in  an  estate  knowingly 
misleads  another  Into  dealing  with  It,  as  If  he 
were  not  Interested,  he  will  be  compelled  to 
make  his  representation  good.  It  applies  to 
me  who  denies  his  own  title  or  Incumbrance 
when  Inquired  of  by  another  who  is  about  to 
purchase  tbe  land,  or  loan  upon  It;  to  one  who 
knowingly  suffers  another  to  deal  with  tbe 
land  as  though  It  were  bis  own,  or  to  expend 
money  In  Improvements  without  giving  no- 
tice of  bis  own  claim  or  the  like.  In  the  light 
of  the  most  recent  decision,  to  preclude  the 
owner  at  land  from  asserting  bis  legal  tiUe 
under  such  circumstances,  there  must  t>e 
shown  either  actual  fraud  or  negligence  equiv- 
alent to  fraud  In  concealing  his  title,  or  that  be 
was  silent  when  the  circumstances  would  com- 
pel an  honest  man  to  speak."  The  plaintiffs 
never  accepted  a  dollar  of  tbe  sale  of  the  land 
under  the  decree.  These  plahitlffs  were  not 
at  the  Judicial  sale,  standing  by  sll^t,  or  at 
the  place  of  improvement;  never  said  a  word 
denying  their  Utle;  never  renounced  It;  nev- 
er hiduced  Tenuant  or  Jones  to  buy  or  bore, 
never  were  Inquired  of  as  to  their  title,  never 
were  placed  In  such  circumstancoa  as  to  call 
upon  them  legally,  nor  perhaps  even  morally, 
to  speak  out.  All  they  are  guilty  of  is  si- 
lence quiescence.  They  did  not,  it  Is  true, 
seek  Jones,  and  warn  him.  This  Is  their  of- 
fense. In  length  and  breadth.  Under  the  doc- 
trine of  estoppel  above  given,  this  is  nol 
enough.  Blgelow,  Frauds,  590.  says:  "Hav- 
ing now  considered  the  subject  of  deception 
by  act  on  all  sides,  we  are  next  brought  to 
the  subject  of  deception  by  omission;  in  tbe 
case  of  silence,  where  there  was  a  duty  to 
speak.  Now,  silence  alone,  it  may  be  declared 
as  a  general  rule,  Is  not  unlawful  in  transac- 
tions between  men  at  arm's  length,  however 
great  the  advantage  gained  thereby.  A  man's 
unpublished  thought  Is  surely  his  own.  But 
It  must  be  understood  at  the  outset  that  by 
silence  we  mean  entire  silence,  as  distinguish- 
ed from  that  sort  which  merely  keeps  back 
part  of  tbe  truth  told  or  suggested.  But, 
speaking  of  pure  silence,  the  general  rule  stat- 
ed is  very  strong.  It  governs  even  though 
the  silence  Is  meditated,  and  with  knowledge 
that  the  other  party  was  laboring  under  mis- 
take or  ignorance."  These  pe(^le  were  not 
bound  to  volunteer  to  warn  Jones,  and  we 
can  the  more  excuse  them  for  silence  and  In- 
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action— all  they  are  Kollty  of— vhm  we  re- 
flect tSiat,  U  tbey  knew  anything  about  the 
tltle'B  condition,  tb^  knew  Gapt  Jonei  held 
the  Ufe  estate,  and  they  would  hare  no  right 
to  poflMssloD  oDtU  Its  end,  whldi  exculpates 
them  trom  any  anlmadrerBlon  toe  Intentional 

WFODg. 

Again,  it  is  not  dear  they  knew  tbelr  title, 
eqMdally  as  somer-nearly  all— were  Infants 
and  married  women.  If  a  business  man  like 
the  defendant  could  not  cwrectly  of  his 
tlU^  could  th«y7  Mweorer,  I  say  that  if  one 
man  chooses  to  go  upon  another's  land,  and 
dear  and  ImproTe  It,  the  mere  failure  of  the 
owner  to  go  to  him  and  warn  him  not  to  do 
so  win  not  take  away  the  true  owner's  title. 
He  Is  glTen  the  time  fixed  1^  the  statute  of 
Umltatiuis,  fliough  he  do  know  that  his  ad- 
Torsary  Is  expending  money  In  improrements. 
He  may  eroy  week  pass  along  and  see  tiie 
work.  Mere  silence  wm  not  rob  him  of  title 
untU  time  does  the  work  under  the  statute. 
tTnlesB  thwe  Is  a  duty  to  speak  out,  one  need 
not  "To  create  a  duty  to  speak,  It  must  be 
known  hy  the  one  keeping  sUence  that  some 
one  IB  relying  on  that  silence,  and  is  either 
acting  or  Is  about  to  act  as  he  would  not  bare 
done  lud  the  truth  been  toUL"  Velle  r.  Jud- 
son,  82  N.  T.  4a  There  la  no  proof  that 
these  parties  knew  Jonea  waa  relying  on  them 
or  their  alienee  and  In  taxA  he  ahows  hlm- 
aelf  he  did  not  But  I  aay  the  teat  Just  put 
In  the  New  York  case  la  not  strong  enough. 
Mere  alienee  and  knowledge  that  another  la 
relying  on  It  Is  Dot  oiough.  He  must  be 
brought  hito  such  dose  quarters  or  situation 
towards  him  as  to  call  <m  hhn  to  speak  out 
Again,  a  pot^t  fact  against  Jones  <m  this 
toppel  ia  that  before  Tennant,  who,  as  his 
agent,  bought  at  the  Judicial  sale,  Jones  knew 
of  the  detect  of  the  title. 

L  The  record  In  the  cases  stated  that  Thom- 
as Jones  died  leaving  10  heirs;  and  the  pe- 
tition of  Bngle  and  vmilamson,  on  which  the 
sale  of  the  whole  tract  was  first  based,  stat- 
ed that  Eliza  Williamson  only  owned  a  life 
estate  In  seren-tenths.  Who  owned  the  re- 
mainders? The  very  decree  of  sale  declares: 
"It  appearing  to  the  court  that  the  Interests 
held  by  C.  Engle  as  trustee  as  aforesaid  are 
tar  the  use  and  benefit  toK  life  of  Eliza  Wil- 
liamson by  virtue  of  a  prorislon  In  the  win 
and  codlcU  of  said  David  Hickman."  Who 
owned  the  remainder?  This  record  put  this 
question  to  a  purchaser.  Prudence  would 
m&ke  a  man  inquire  where  the  real  estate  In 
the  land  was.  A  purchaser  at  a  court  sale 
purchases  under  the  rule  of  caveat  emptor 
(look  out  buyer).  The  court  or  commissioner 
warrants  nothing.  One  buying  at  such  a  sale 
Is  held— concInslTdy  hdd— to  have  notice  of 
all  the  facts  which  the  record.  If  Inspected, 
would  communicate.  Stout  T.  Mercantile  Co., 
41  W.  Va.  338,  23  S.  E.  571;  Pom.  Eq.  Jur. 
I  626;  Wood  v.  Krebbs,  30  Grat  708;  Bur- 
well  T.  Fauber,  21  Grat  446.  Where  one 
claimed  for  improvements,  such  record  notice 
was  held  enough  to  debar  him  as  showing 


that  he  did  not  Improve  with  bona  Bde 
that  his  title  waa  good.  Hall  v.  Hall,  ao  W. 
Va.  785,  6  &  B.  200.  Jones  had  actual  no- 
tlee  of  this  defect  of  title,  and  of  tbe  fut 
that  the  plaintiffs  owned  of  the  sevoi-tentlH 
as  the  remainder.  He,  as  a  witness,  says  his 
agent,  Tennant,  to  procure  oU  leases,  reported 
to  him  that  a  lease  of  this  land  from  Mia 
Williamson  would  not  be  safe,  "as  she  onlj 
owned  part  hi  fee  and  a  Ufe  Interest  In  the 
balance,"  and  the  only  way  was  to  buy  It 
This  knowledge  defeats  his  plea  of  estoppel 
imder  cases  dted  above,  and  Bettman  v.  Har- 
ness, 42W.  ya.  488,aB&B.371,and  Daw- 
son V.  Orow,  28  W.  Va.  883,  1  S.  B.  864.  A 
small  modicum  of  prudence  would  have  saved 
him.  He  heeded  not  this  warning,  but  ven- 
turesomely risks  a  purchase,  and  the  expetd- 
iture  of  his  mon«y.  He  vras  not  moved  bj 
any  words  or  act  or  representation  of  tbe 
plalntUTs,  nor  by  their  silence,  bat  hazarded  Us 
action  In  the  spirit  of  speculation,  not  r^ylog 
on  their  silence,  but  his  own  Judgment  Jones 
says  he  claimed  tbe  whole,  and  vrould  not 
have  heeded  the  cUm  of  the  phUntUb,  If 
they  had  made  it  It  mmld  not  have  attqiped 
this  expenditure.  How  can  he  lay  his  mis- 
fortune at  their  domr?  Hla  counsel  argue  that 
the  commissioner  who  sold  tdd  him  it  was  a 
good  title.  Jones  says  be  did  sot  say  be  did 
so  until  July,  1898,  and  he  had  then  bored  all 
but  two  or  three  wells.  But  what  If  he  did? 
Are  these  plaintiffs  responsible,  even  if  the 
lawyer  told  him  that  it  was  not  necessary  to 
make  the  remainder-men  parties?  llils  mis- 
take, in  legal  opinion,  does  not  bind  the  plain- 
tiffs. He  was  not  their  lawyer.  He  had  no 
anthorl^,  as  commissioner,  to  bind  them,  or 
guaranty  title,  and  they  were  not  parties  to 
the  suit  evoL  It  Is  argued  that  the  sale  va> 
made  under  decree  with  the  knowledge  and 
desire  of  the  Eemalnder-men,  and  this  position 
Is  sought  to  be  supported  on  circumstances  oi- 
tirely  Inadeqaate  to  sustain  this  contentioL 
The  Judge  who  rendered  the  sale  decree  was 
father  to  children  of  one  of  the  remalJlde^ 
men,  the  commissioner  was  husband  to  an- 
other, and  a  son  of  David  Hickman  perform- 
ed the  derlcal  work  of  recording  the  decree; 
and  the  remainder-men  must  therefore  have 
known  of,  and  been  satisfied  with,  the  decree, 
say  counsel.  This  does  not  follow.  Suppose 
they  did  know  it  and  were  satisfied.  If  th^ 
did  nothing  active,  it  is  not  enough.  One  wltti 
legal  title  to  land  cannot,  by  oral  dlsclaimet 
of  right,  even  the  most  expressed,  devest 
himself  of  legal  right  C^Ine  v.  Catron,  2i 
Orat  378;  Jackson  v.  Davis,  16  Am.  Dec. 
451. 

ConuEel  would  explain  why  these  remalndei 
men  vrere  not  made  parties,  saying  the  lawytf 
In  the  case  thought  as  Jones*  heirs  were  par- 
ties, and  Mrs.  Williamson  owner  of  a  Ufe  es- 
tate in  seven-tenths  and  three-tenths  in  fee 
they  were  not  necessary  parties,  as  Hlckmaa 
purchased  shares  of  Jones'  heirs  after  his 
death,  and  they  w^  liable  to  his  debts. 
They  were  not  llablei  exc^t  one.  of  the  mvbi 
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Cttiths;  and  anyhow  they  owned  lef&l  tltU  to 
the  lemaindo:  in  fee,  and  were  absolutely  neo- 
easaiy  parties,  aad  neither  they  nor  their  estate 
were  before  the  conrt,  and  their  estate  was 
BOt  kHA  under  the  decree,  and  It  was  a  nnlUtT' 
as  to  the  remainder-men.  No  mattw  who  made 
the  mistake  In  the  conduct  of  the  suit,  or  how 
it  came  abont,  it  could  not  prejudice  these  re- 
mainder-men. They  can  be  bound  only  by 
record,  not  by  a  mere  supposition,  or  eroi 
prooC,  that  tbej  knew  or  ai^roved  of  It 
The  decree  and  deed  under  It  conveyed  no  ti- 
tle. Mrs.  Williamson,  though  before  the 
court,  was  only  life  tenant  of  the  seTen-tenths, 
and  there  Is  no  privity  between  life  tenant 
and  remainder-men,  so  that  the  presence  of  a 
Ufe  tenant  as  a  party  by  representation  makes 
the  remainder-man  a  party.  "A  stranger, 
who  Is  not  a  party  or  a  privy,  can  neither  be 
barred  nor  aided"  by  a  Judgment  or  decree. 
Bart.  Oh.  Prac.  213;  2  Pom.  Bq.  Jur,  |  818. 
Bngle  was  a  dry  trustee;  the  real  owners  ot 
the  remainder  were  the  remainder-men.  The 
trustee  could  not  represent  their  IntKeet 
Bren  a  creditor  under  a  deed  of  trust,  not 
merely  a  trustee,  must  be  a  party;  much  more 
the  remainder-man  In  a  case  of  dry  trostee- 
shlp,  where  It  is  pri^wsed  to  sell  the  very  cor- 
pus or  fee  of  the  land,  and  all  rights  whatao- 
ever  therein.  It  Is  ^sentlal  that  there  be 
before  the  court  not  marely  the  owner  of  par- 
ticular estate,  but  also  the  owner  of  the  firat 
rested  estate  fn  reversion  or  remainder,  and 
this  was  in  these  remainder-men.  1  Danlell, 
Ch.  Prac.  227,  228;  Story.  Gq.  PI.  SS  144,  145; 
Opinion,  Faulkner  v.  Davis,  18  Orat  «84.  The 
trustee  and  life  tenant  not  representing  the 
rsmalnder-men,  and  they  being  necessary  par- 
ties to  bring  the  fee  of  the  land  twfore  the 
court,  they  are  not  bound  by  the  sale.  But 
this  was  decided  on  the  former  decision. 
Oounsd  ask,  why.  If  the  {dalntlffs  did  not  ac- 
quiesce in  the  sale,  did  they  not  adduce  evi- 
dence to  show  that  they  did  not?  The  burden 
to  show  acquiescence  is  on  the  defendant  as- 
serting It  Mere  acquiescence.  If  proven,  would 
not  devest  their  title.  If  these  parties  knew 
of  the  sale  and  bortng,  which  Is  only  by  mere 
Inference,  there  Is  evidence  tending  to  show 
that  they  thought  it  was  only  Mrs.  William- 
son's Interest  that  was  sold,  as  she  Is  shown 
to  have  been  anxious  to  get  rid  of  the  land. 
It  is  not  clear  they  knew  of  It;  bat  what  if 
they  did?  Can  their  land  be  taken  from  them 
merely  for  that?  So  I  cQudade  that  estop- 
pel in  pais  will  not  defeat  the  plain,  legal 
right  of  the  plaintiffs.  But  as  some  of  them 
were  Infants  and  married  women,  even  if 
there  were  facts  to  show  such  estoppel  as  Is 
here  contended  for.  It  would  not  bind  the  mar- 
ried women  or  Infants.  They  would  not  be 
guUty  of  such  a  fraud  as  would  estop  them. 
The  tiUe  of  tiiese  plaintiffs  vested  before  April 
1, 1868,  and  therefore  the  interests  of  the  mar- 
ried women  were  not  separate  estate.  A  dis- 
tinction is  made  In  a  brief  between  land  that 
Is  separate  estate  and  that  not  separate  es- 
tate, the  theory  being  that  as  to  separate  es- 
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tate  the  married  woman  may  lese  It  by  estop- 
pel in  pais,  whereas  she  cannot  so  lose  land 
not  separate  estate:  but  aa,  under  onr  stat 
nt^  her  scte  deed  Is  void  In  both  cues,  and 
she  coold  only  pass  either  dan  of  land  b^ 
a  deed  with  privy  oamlnation  (when  this 
transactimi  occurred),  and  now  ackmnrt- 
edgments,  her  husband  Joining,  I  do  not  see 
where  any  distinction  comes  In.  Whether  a 
married  woman,  by  positive,  intmUonal 
fraud,  can  lose  her  land,  when  ber  eoi»  deed 
will  not  devest  her  of  it,  the  authMlties  are 
divided.  I  should  say  that  as  the  law  sampn- 
louBly  limits  ber  power  ot  alienation  to  one 
only  mode,  she  could  not  do  so;  that  she 
could  not  do  IndlrecUy  what  she  could  not  do 
directly  by  a  solemn  deed,  because  it  is  the 
policy  and  positive  provision  of  statute  that 
she  shall  be  disabled  by  an  act  of  hers  to  part 
with  her  land  except  in  one  way.  BIgelow, 
Estop.  599;  Blsh.  Mar.  Wom.  |  488;  2  Herm. 
Estop.  §  1102.  Note  that  I  am  speaking  of 
ber  losing  her  land,  not  personalty,  for  I  think 
she  may  thus  lose  hcv  paw>nalty,  as  she  la 
competent  to  sell  that.  But  In  this  case  no 
affirmative  act  of  fraudulent  representation 
is  shown;  only  silence.  If  I  be  right  In  the 
posIticMi  that  actual  fraudulent  representation 
would  not  lose  her  right,  for  stronger  reason 
mere  silence  would  not;  but  even  If  positive, 
affirmative  fraud  would  lose  her  land,  mere 
silence  would  not  14  Am.  &  Eng.  Enc.  Law, 
643,  says  that  as  "such  estoppels  as  arise  ont 
of  failure  to  asB»t  a  right  or  out  of  silmce 
or  acquiescence  In  the  light  claimed  by  oth- 
ers, arise  only  because  from  such  silence  and 
acquiescence  a  representation  Is  implied,  it  is 
clear  that  a  married  woman  can  be  bound  by 
silence  and  acquiescence  only  In  cases  where 
she  would  have  been  bound  had  she  expressly 
made  the  statement  Implied.  Thns,  where  a 
married  woman  makes  a  void  deed,  she  is  not 
estopped,  by  afterwards  recognising  Ha  va- 
lidity, and  allowing  the  grantee  to  Improve 
the  property,  from  asserting  ber  Utie,  for  she 
would  not  be  estopped  th^from  by  express- 
ly telling  the  grantee  that  she  would  never 
claim  any  titie  thereto;  but  If  she  could  con- 
tract as  a  feme  sole,  and  allowed  the  grantee 
to  Improve  the  property  on  the  faith  of  a 
title  given  him  by  her,  she  could  not  deny  the 
validity  of  that  titie."  It  Is  cautious  to  ob- 
serve that  the  law  books  say  that  In  order 
that  a  fraud  by  a  married  woman  shall  con- 
stitute an  estoppel  against  her,  it  must  be  un- 
connected with  a  contract  because,  as  her 
contract  would  be  void,  her  mere  conduct  con- 
nected with  It  would  not  opertLte  to  enforce 
it;  but  that  was  when  she  was  disabled  from 
contracting;  and.  now  that  our  statute  has 
fully  enabled  ber  to  contract,  I  think  that  any 
fraudulent  act  which  would  estop  her  when 
not  connected  with  a  contract  would  also  do 
BO  though  connected  with  a  contract.  This 
limitation  proceeded  from  her  disablUty,  tnd, 
that  having  been  removed,  the  limitation 
would  be  removed.  Blsh.  Mar.  Wom.  f  ^BOi 
1  1  Pom.  E,.  Jur.  I  418:  T^J.,C^f5|[e 
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Yft.  020,  16  B.  B.  TBS.  But  observe,  tmOm, 
that  BB  to  selling  and  conveying  her  land  she 
runalaB  under  limited  dlsaUUfy.  Wherefore 
I  am  (ileBrly  of  <9lnion  that  the  mex%  sllonoe 
or  InacUon  of  the  married  women— their 
Qulescoice,  for  It  Is  not  acquiescence— does 
not  bar  them. 

How  u  to  ln£auts7  PoatttTe  lnt«itloiial 
tm&  would  bar  an  Infant  of  yeara  of  discre- 
tion, but  mere  silence  or  quiescence  surely 
win  not  I  think  the  wel^t  of  anthorlty  Is 
that  matter  snffident  to  raise  an  estoppel,  If 
Unconnected  with  a  contract,  would  bar  an  in- 
fant from  assertli^  a  right  even  to  land.  It 
muBt,  however,  be  intentlonalty  fraudulent 
Here  Bflence  or  quiescence,  as  In  this  ease, 
wni  not  do  BOw  Blgdow,  Bstiq).  600;  2  Bom. 
Sq.  Jnr.  |  815.  The  deed  of  a  maxrled  wo- 
man iB  void;  an  Infant's  only  voIda2)le^--a 
dlfltorence. 

I  have  discussed  the  question  whether  or 
not  the  plalntlffis  are  barred  by  the  doctrine  of 
tMbojfpA  In  palB  as  an  open  question  nnaf- 
fieetod  by  the  former  dedsitHi,  though  It  may 
be  said  plausibly  that  It  did  decide  against 
that  d^ense,  In  deciding  that  Jmea  must  ac- 
count on  some  baala.  If  a  good  bar,  be  would 
not  have  to  account,  and  titie  court  would 
have  dismissed  the  bllL  That  decision  did 
not  decide  finally  that  Jones  rightfully  bored 
ftjr  olL  It  did  not  decide  bow  much  Jones 
should  be  charged,  nor  on  what  bads.  That 
declsl<ffl  was,  in  tome,  In  tSiese  matters,  not 
final,  bat  prov1sl<Hial. 

Than  cannot  trasslbly  be  anything  in  the 
contention  that  lacbes  bars  relief.  The  dday 
from  the  Judicial  sale  was  only  16  months; 
from  the  c(»unencement  of  boring,  sense  less. 
Tbe  sWute  of  limitations  gives  10  years.  The 
many  easea  of  laches  dted  are  cases  of  deeds 
of  other  things  procured  by  fraud,  as  in 
Whlttaker  v.  Imifforanent  Co.,  34  W.  Va. 
280, 12  S.  B.  GOT,  where  there  must  be  prompt- 
nesB,  Here  Is  no  such  case,  but  simply  one  In 
advoae  claim  of  another's  land,  or  ouster  by 
one  tenant  in  common,  or  a  suit  to  make  Jones 
acoount  for  oil  t&ken  from  the  land;  the  stat- 
ute giving  five  years.  Why,  in  such  case, 
plead  laches  short  of  the  period  fixed  by  stat- 
ute? Viewed  as  a  suit  to  recover  possession, 
—but  it  is  not,— time  would  not  begin  until 
the  end  ot  the  life  estate.  Merrltt  v.  Hughes, 
as  W.  Va.  857,  15  S.  E.  56;  Arnold  v.  Bun- 
nell, 42  W.  Va.  473,  26  8.  B.  359.  Time  has . 
no  weight  In  any  view  In  this  case. 

Having  raaehed  the  conclusion  that  the 
plalnUffi  have  right  to  reUef.  the  next  ques- 
tion Is  as  to  what  shall  be  charged  to  Jones, 
or  the  mode  of  account.  It  Is  not  questioned, 
but  may  be  stated  as  law  pertinent  to  the 
caa^  that  though  action  at  law  in  case  for 
waste,  or  trovw,  or  trespass  de  bonis,  or  per- 
bapa  pure  trespass  would  lie,  yet  equity  can 
take  the  account  It  has  IndnUtable  jurisdic- 
tion fw  an  Injunctloi  to  restrain  the  waste. 
Bettman  v.  Harness,  42  W.  Va.  433,  26  S.  B. 
Sflt;  Williamson  v.  Jones,  89  W.  Va.  231,  10 
S.  B.  436.   Having  Jurisdiction  for  one  pur- 


poBe,  It  wm  go  on  to  do  eoo^ete  justice  to 
avoid  mnltiiOlclty  of  anlts.  OhrlaUp  v.  Tetcr, 
48W.  Va. — ^27S.B.288.  And  wldi  teapect 
to  a  volt  of  thiB  particular  cast  to  enjtrio 
waste,  It  Is  clear  equity  wffl  take  an  atioount, 
and  give  compensation  for  damages.  Story, 
Bq.  Jur;  I  SIT;  1  Waahb.  Real  Prop.  126. 
As  above  stated,  Jawa  had  no  right  to  any  ot 
the  oil  as  life  tenant  As  owner  of  the  three- 
tenths  of  the  land,  be  had  no  xl^t  to  prodnce 
the  oU,  and  his  act  In  so  doing  was  one  of 
waate.  When  he  did  extract  tbe  <^  seven- 
tenths  of  It  was  by  right  and  title  oO  of  the 
plalnUflFs,  the  very  oil  itself,  because  tatoi 
from  their  land.  Jones  converted,  thie,  their 
property,  to  his  own  use.  They  are  entitled 
to  reoova  tbe  money  be  received  f  or  It  U  as- 
ctttalnable;  If  not.  Its  value.  It  is  urged 
that  In  a  forma-  piMnlon  It  Is  said  that  Jones 
had  right  to  bore,  so  he  did  not  take  more 
than  his  share  of  the  oO.  Would  not  that 
leave  ibe  balance  tbe  pnverty  of  tbe  ^aln- 
tlflfs?  I  do  not  see  that  this  expression  tbat 
be  had  rliAt  to  bore  la  material,  unless  It 
show,  as  counsel  se^  to  use  it  that  lutTlng 
the  right  to  bore,  Jones  bad  ttie  right  to  keep 
all  tbe  on ;  but  that  the  opbilon  in  words  de- 
nies. The  plaintiffs  owned  seven-tenths  of 
the  <dl  when  It  readied  the  enrffece.  It  has 
been  converted  to  his  own  use  by  Jonea.  He 
claiming  all  the  land,  would  be  an  omrter, 
took  the  oU  under  adverse  hostile  dalm,  as  an 
act  of  trespass.  Indeed,  tbe  plalntiffe  can 
treat  It  as  an  ouster.  It  is  not  a  question  of 
rent  in  the  shape  of  royalty  of  on&el^tb  ot 
the  oil  or  otherwise,  for  royalty  Is  rent  and 
springs  from  contract;  and  there  was  nothing 
contractual  between  these  parties.  If  a  stran- 
ger had  bored,  could  the  plalntlffB  not  ren- 
der him  liable  for  the  conversion  of  their  4^? 
Jones  Is  as  a  stranger,  a  faostiie  claimant  shot- 
ting them  out;  and,  even  If  he  had  not  claim- 
ed the  whole  land,  but  acknowledged  tbelr 
right  to  part  of  the  land,  the  talcing  of  tlie  oO 
was  waste,  and  gave  him  no  right  to  ttwlr 
share.    The  former  opinion  says  this. 

It  Is  daJmed  for  Jones,  If  he  Is  not  allowed 
all  the  oil,  he  should  pay  only  one-eighth  ctf 
the  9even>«dgfatliB  as  royalty.  If  be  bad  work- 
ed already  opra  wells,  It  migbt  be  more  plausi- 
ble to  say  so;  but  he  first  penetrated  the  soO 
as  a  wrongdoer,  in  a  l^al  view.  If  an  open 
wdl.  it  would  be  lawfully  used  by  a  life  ten- 
ant, and  probably  by  a  tenant  In  common,  aa 
one  mode  of  enjoyment  of  his  share.  I  say 
probably.  That  matter  Is  not  before  us.  Rust 
V.  Rust  17  W.  Va.  001,  holds  that  where  one 
tenant  In  common  occupies  the  whole  iMup- 
erty  be  is  liable  to  co-tenants  bx  a  reasonable 
rent  for  It  In  tbe  condition  it  ma  In  when  be 
took  possession.  This  Is  approved  in  the  opin- 
ion" In  Dodson  V.  Hays,  29  W.  Va.  601,  3  S.  R 
415.  This  doctrine  follows  BaHy  v.  Friend, 
16  Grat  21.  In  the  two  West  Vteglnla  cases 
tbe  use  of  the  land  was  tor  ordinary  purposes, 
not  extracting  minerals,  and  the  occnpylng 
tenant  had  right  to  occupy  and  farm  tbe  land. 

The  Bariy  Oase  was  the  use  of  a,Balt.w]^  <»«k 
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«d  btfora  tift  tituunencemeiit  of  the  e^-tenaw?^ 
and  partiapa  the  me  of  the  salt  water  In  mak- 
liif  nit  by  the  oocnpying  tenant  was  lawful,  ai 
tba  OM  cC  the  laid  In  Ilia  ooodltloD  it  waa  In 
when  be  mnt  vjfon  K,  and  aa  it  bad  been  oaad 
bytbeaneeitor.  And  beride^  between  him  and 
some  of  the  co-owDers,  there  waa  a  stipulated 
ren^  wbidi  the  judge  glvee  aa  a  reaam  for 
tbe  cbarge  of  a  not;  and  beddea  be  uja  the 
occupying  co-tenant  and  the  others  regarded 
It  aa  a  renting.  And  the  conrt  refrained  from 
laying  thle  down  aa  an  Inexorable  role,  sajr- 
tag  there  might  be  caees  calling  for  an  ac- 
count of  rente  and  praflts.  The  case  In  hand 
to  a  esse  of  a  lUflamt  hne;  not  the  cace  oi 
one  cropping  the  land  In  that  b«ttimate  nse 
wbldi  a  tenant  In  common  may  make  of  the 
land;  not  nee  of  open  aalt  or  oU  wdl,  wblcta 
UkcAr  ^  nMd  by  one  tenant  as  It  bad 
been  before;  hot  when  one  pierces  tbe  earth, 
and  takee  tnn  Ito  ^ace  ca  tiiat  le  a  part  of 
the  realtyr-an  act  not  of  legitimate  use,  but 
destruction  and  waste  of  tbe  inheritance  of  the 
otben.  Almoet  an  exac^  elmUar  case  to  tbe 
OBB  tn  hand  is  BulCners  t.  Lewis'  Bx'r^  7 
lielgb,  12Qt  where  persons  claiming  adTeraelr 
to  j^bUntUb-  were  b^  tuumts  in  common 
with  them,  and  had  sole  occupation,  and  had 
disoOT«ed  salt,  and  bored  wells.  Great  oon- 
troTwer  arose  aa  to  the  mo^  vt  cfaai^B 
against  them.  H^d  chargeable,  not  with  rent- 
al, bat  raits  and  pcoflta.  If  any  made,  with 
credit  for  expenses  and  Improvements.  Gra- 
ham T.  Fierce,  19  Qnt,  38,  la  like  unto  this 
case.  It  was  a  case  of  lead  ndnea,  where  par^ 
tlee  Jointly  operated  them  for  a  time,  and  om 
continued  to  use  the  open  mines.  President 
Ifonciire  said:  "The  court  Is  further  of  opin- 
ion that  althouA,  as  a  gmeral  mle^  where  (me 
tenant  In  common  occnpiea  and  uses  the  com- 
mon property  to  the  exdinten  of  his  co-ten- 
ants, or  occupies  and  uses  more  of  the  common 
property  than  bis  just  share  or  proportion,  the 
beet  measure  (tf  his  accountability  to  bl4  co- 
taumti  may  be  their  shares  or  prop<»ti(»i8  of 
a  fair  rent  of  the  property  so  occi^ed  and 
osed  Um,  accor^ng  to  the  prindple  laid 
down  In  tbe  caee  of  Etarly  Friend,  16  Qrat 
21,  62,  yet,  as  was  said  in  that  case,  'there 
may  be  peculiar  clrcnmatances  In  a  case,  mak- 
ing It  isoper  to  resart  to  an  account  of  issues, 
profits,  et&,  aa  a  mode  of  adjustment  between 
tbe  tenants  tai  common.'  Id.  M;  Butbiers  t. 
Kiewle*  Bx'rs,  7  Leigh.  720."  "Under  tbe  cli^ 
cumstaneea  of  this  case  It  was  proper  to  re- 
sort to  an  account  of  Issues,  profits,  etc.,  as  a 
mode  of  adjustment  between  the  tenants  In 
common.  It-  Is  not  a  case  of  land  used  for 
agricultural  pnrposee  only,  In  which  there  Is 
no  difficulty  In  ascertaining  a  fair  rent  for  the 
use  and  occopatlon;  nor  Is  it  such  a  case  as 
that  of  Barly  t.  Friend,  where  the  property 
consisted  of  salt  wraiks,  the  yeariy  value  of 
which  might  be  ascertained  with  ressonable 
certainty,  and  where  a  money  rent  had  been 
oiHtfracteiS  for  and  paid  to  some  of  the  ten- 
'  ants  in  common,  which  furnished  a  standard 
for  ascertaining  the  amount  due  to  others; 


bat  tt  ie  the  eais  at  a  lead  nine,  the  yeariy 
value  of  wblidi,  and  miwe  eepedaUy  of  an  un- 
dlTlded  and  uaeertaln  portion  of  which.  Is  in- 
avaUe  at  aacwtalnnMOt  Nov  would  it  be 
Just,  In  sealing  tbe  account  of  Issuea  and 
profits,  to  charge  the  occupying  and  operattng 
tenants  wUb  a  cotaln  sum  per  ten  for  the 
quantity  (tf  ore  raised  firran  tbe  mine,  or  to 
credit  them  with  an  estimated  sum  per  ton 
tor  raising  the  ore  and  manu&ctnrlng  the 
lead,  aa  coatewlUid  fpr  by  tbe  appellants.  Snch 
a  mode  would  be  founded  on  coqjectnre  mere- 
ly, and  would  be  very  uneaual  and  unjust,  aa 
it  could  not  be  known  what  woQld  be  the  cost 
of  raising  ore,  which  would  depwd  qpon  fli 
sltuatltm  In  fbB  mln^  its  degree'  of  richness, 
and  tbe  faculty  or  difficulty  of  getUng  at  It, 
as  wdl  as  upon  the  uncertain  price  <tf  tabor; 
nor  what  would  be  the  cost  of  manufacturing 
lead,  wbteh  would  depend  upon  tbe  nrybig 
price  of  labtn'  and  sdnpUes.  The  beet  mode  of 
settling  audi  an  account,  and  one  which  is 
perfectly  Just,  supposing  the  tenant  to  have 
bem  capable. sold  faithful,  is  to  charge  him 
with  all  his  rece^rts,  and  credit  blm  with  alt 
bis  expenses,  <ul  account  of  the  <veratlon  of 
tbe  mine."  If  tbe  dlfferouie  in  Ibe  nature  of 
a  lead  mine  and  a  salt  works  was  such  aa  to 
require  tar  the  case  of  the  formw  an  account 
of  rents  and  profits,  with  bow  much  more 
force  are  we  dslren  to  the  cooclurton  that  In 
a  im^terty  such  as  that  In  tbe  eaae  at  bar, 
oonslsUog  (tf  oil  wdls,  ttte  yearly  value  <tf 
which  was  Btm  m^  uncertain  and  difficult  of 
asc^talnment,  In  which  the  cost  of  operation 
is  stin  more  uncertain  than  that  <tf  the  lead 
raln^  the  accotmt  must  be  taken  as  one  at 
roitB  and  profits.  In  Newman  t.  Newman, 
27  Orat  72%, On  ooort  had  to  determtaie  the 
basis  of  an  aoooimt  between  oo^enanta  of  an 
Iron  mine.  On  pages  722  and  723,  President 
Moncure  refOra  to  tbe  cases  at  Graham  Y. 
Pierce  and  Slaidy  v.  Frlmd,  and  quotes  from 
Graham  t.  Pierce  the  dlsHnctkms  bet;ween 
the  two  oases  there  stated.  The  opinion  says: 
*'That  waa  the  case  oi  a  lead  mine,  while  this 
Is  the  case  at  an  iron  mine;  and  there  seems 
to  be  no  difference  in  principle  twtween  them 
on  the  subject  we  are  now  considering.  A 
tenant  of  such  propvty  neoesarlly  usu  a  part 
of  the  subject  Itself,  and  maylie  aucb  uses  ren- 
der the  nestdue  of  the  subject  of  little  <a  no 
value.  Xt  may  be  discovered  by  eijiloratlons 
and  operations  that  the  ^perty  is  of  great  ■ 
value,  or  the  contrary.  To  rent  It  for  a  cer- 
tain sum  iB  to  make  a  bargain  of  speculation 
and  hazard,  wtiich  Is  always  objectionable  hi 
such  cases,  as  It  Is  almost  sure  to  operate 
unequally  on  the  parties;  whereas  to  carry  on 
operations  upon  It  for  the  Joint  and  equal 
benefit  of  all  the  owners  in  [voportion  to  tbdr 
respective  Interests  In  the  subject,  and  by  tbe 
agency  of  persona  (whether  they  have  an  In- 
terest therein  or  not)  who  may  be  amply  com- 
pensated for  their  troulde,  conqdete  Justice 
will  be  done  to  all  parties  concerned.  It  may 
be  said  that-  to  carry  on  the  business  required 
a  coital,  which  one  ot  the  parties  diAj}<t^^ 
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bare.  But  tbat  matter  may  be  adjmted  bj 
allowing  laterest  to  tbe  party  who  advances 
the  capital.  In  this  case  the  property  was  of 
known  and  established  value,  and  there  woold 
probably  have  been  no  difficulty  in  finding  a 
suitable  agent,  and  borrowing  the  necessary 
capital  to  carry  on  the  (^rattons,  even  if 
both  bad  not  been  teadUy  fomlihed  by  one  of 
tbe  parties."  Am  coonsel  say:  "Here  are 
pointed  out  other  facts  which  are  also  foond 
In  tbe  case  at  bar,  and  which.  It  seems  to  me, 
are  oratroUIng,  and  require  the  i^llcatltm  to 
this  case  ot  the  mle  in  Graham  r.  Pierce. 
Thostt  facts  are  tbat  the  derelopment  of  oQ 
property  necessarily  uses  part  of  the  sab]ect 
Its^  more  rapidly  and  completely  than  In  the 
case  ot  a  lead  mine,  and  renders  the  residue 
of  the  stibject  of  no  value  whatever.  It  is 
even  more  true  of  an  oil  well  than  a  lead 
mine  that  eiplorationa  and  (q>eratlons  loay 
show  that  It  Is  of  great  value,  or  tbe  contrary. 
The  speCTdBtion  and  hazard  are  more  in  the 
case  of  an  oil  well  than  in  that  of  a  lead 
mine.  Indeed,  all  that  la  said  Judge  Mon- 
cnre  In  Newnuin  v,  Newman,  as  quoted  above. 
Is  applicable  with  added  force  in  the  case  at 
bar.  In  both  the  Virginia  cases  In  which  a 
rent  was  charged  (actually  In  one,  nominally 
in  the  other)  the  property  consisted  of  open 
mines,  and  the  purtles  interested  had  there- 
tofore settled  accounts  on  the  basis  of  a  rent 
Nelthtf  ot  those  facts  edsts  here,  where  the 
wells  were  not  open;  no  vent  had  theretofu'e 
been  charged,  and  tbe  Inheritance  Ita^  was 
Being  taken." 

In  Dodge  v.  Davla,  85  Iowa,  T7,  62  N.  W- 
2,  an  Instmctfon  was  held  proper  (pages  81« 
K,  85  Iowa,  and  page  8,  52  N.  W.)  that  a 
tenant  in  common  was  entitled  to  recover 
from  a  defendant  co-tenant,  who  had  oust- 
ed him,  claiming  exclusive  right  to  use  the 
land,  in  addition  to  a  fair  rent  for  the  use 
of  the  premises,  his  share  of  the  fair  market 
value  of  the  trees  or  timber,  If  any,  that 
defendant  sold  to  third  parties  off  of  said 
land.  In  Huff  v.  McDonald,  22  Oa.  131,  relat- 
ing to  a  gold  mine.  It  was  held:  "A  tenant 
in  common,  who  receives  more  than  his  share 
of  the  profits  of  tbe  common  property,  holds 
the  surplus  as  bailiff  for  his  co-tenant,  who 
therefore  stands  to  blm  as  principal.  He 
consequently  Is  bound  to  pay  hi»  co-tenant 
the  actual  profits  which  he  has  made  out  of 
such  surplus,  as  well  as  the  surplus  Itself." 
In  Hayden  v.  MerrlU,  44  Vt  S36,  the  defend- 
ant co-tenant  was  held  liable  for  profits,  and 
not  for  rent  In  Shepard  t.  Richards,  2  Gray, 
424,  the  Inquiry  was  to  tbe  profits  received, 
not  the  rent  due.  In  Pearson  v.  Carlton,  18 
8.  C.  47,  an  account  for  rents  and  profits 
(page  49)  was  held  proper  (pages  6S.  64). 
This  was  a  case  where  laJid  was  aolA  onder 
decree  where  an  heir  was  not  a  party,  and  be 
was  given  partition  and  rents  and  profits. 
Tbat  case  refers  to  Jones  v.  Massey,  14  B. 
O.  292,  which  held  tbat  tbe  accounting  should 
be  of  rents  and  profits,  and  not  of  rental 
raliUb  Bach  was  tbe  accovnting  In  Dewing 


V.  Dewing,  1«S  Mass.  230,  42  N.  B.  1128.  In 
Winton  Coal  Co.  v.  Pancoast  Coal  Co.,  170 
Fa.  St  442.  88  AtL  111,  tbe  court  after  con- 
struing the  statute  of  Anne,  aar:  '"Whm 
the  co-tenant  has  actually  received  the  rent 
of  the  common  property,  or  bM  ccmverted 
coal,  timber,  gas,  oil,  or  mInerals-H?wt  there- 
of—Into  cash,  and  retains  a  share  tboeof 
which  actually  belongs  to  bis  eo-ownw,  there 
would  seem  to  be  no  good  reason  why,  in  a 
proper  case,  be  may  not  be  sued  In  assump- 
sit for  his  co-tenant's  share  thereof."  See, 
also.  Piquet  v.  Allison.  12  Mich.  328;  Loomls 
V.  O'Neal,  73  Mich.  582,  41  N.  W.  701;  Tattle 
V.  Campbell.  74  Mich.  062.  ffi  N.  W.  384.  "In 
Job  V.  Potton,  L.B.20  Bq.84,  the  court  regard- 
ed the  defendant  co-tenant  as  having  bew  in 
all  respects  blameless,  not  a  willful  wrongdoer 
against  whom  the  accounts  would  be  taken 
rigorously,  not  negligent  or  tortious;  so  that 
while  ihe  would  be  allowed  for  bringliig  the 
coal  to  the  plfs  mouth,  but  not  far  the  ex- 
pense of  severance,  but  as  having  produced 
the  coal  in  the  exercise  of  a  strict  right  (page 
97),  and  decreed  an  account  against  the  de- 
fendant for  the  value  at  the  pit's  month  of 
the  coal  raised,  leas  the  cost  of  getting  and 
raising  It  Tbe  idea  that  he  should  be  dis- 
missed OD  payment  of  a  rent  does  not  won 
to  have  occurred  to  any  one." 

It  does  seem  to  me  on  authority  and  m- 
son  that  an  account  of  rents  and  profits 
is  the  true  basis.  I  cannot  see  how,  whav 
there  Is  no  lease,  no  contract  no  tadt  un- 
derstanding between  the  parties,  no  past 
mode  of  business,  but  one  not  the  true  owaer 
has  used  and  received  rents  and  profits  from 
land  of  other  people,  you  can  charge  an  an- 
nual rental,  and  not  their  traction  of  rents 
and  profits  received  by  the  occupier.  What 
is  to  be  done  with  the  money  to  which  tbe 
plaintiffs  are  entitled?  Does  It  go  to  them  at 
once,  or  Is  It  to  be  put  at  Interest  and  Jones, 
as  life  tenant  get  the  interest  on  it^  during 
Elisa  WlUIamson's  life,  or  a  certain  som  fdr 
Its  present  worth  ? 

As  above  shown,  reference  to  McSwIb- 
ney  on  Mines,  it  goes  at  once  to  the  plain- 
tiffs, and  Jones  has  no  r^ht  to  Interest  on  it 
during  the  life  estate:  (1)  Becanse  he  la,  in 
a  legal  point  of  view,  a  wrongdoer,  and,  U 
given  Interest,  this  would  give  him  thB  bene- 
fit of  his  own  wrong.  In  WiUJamB  t.  Duke 
of  Bolton,  1  Cox.  Ch.  72.  3  P.  Wma.  28S. 
a  tenant  for  life  committing  waste,  who  own- 
ed the  next  existent  estate  of  Inherltanee^ 
subject  to  an  Intermediate  contliigent  n> 
malnder,  was  not  allowed  to  take  advantage 
of  his  own  wrong  In  cutting  timber,  bat  tbe 
fund  was  kept  for  the  contingent  remainder 
men,  and  he  was  made  to  pay  interest  on  R 
from  the  time  tbe  mon^  for  the  timber  was 
received.  There  are  Instances  where  the  » 
versions  or  remainder-man,  dnrlnff  a  life  es- 
tate In  another,  wrongfully  seven  minaah, 
the  iffoceeds  are  Invested,  and  ttie  Incoms 
paid  to  the  life  tenant  during  llfe^  thoa^  tbe 
minerals  really  belonged  to.tho  wionsdoei, 
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because  be  could  not  take  advantage  of  his 
wrong  against  tbe  tenant.  McSwlnney, 
Mlaee,  66.  Tbls  is  doubtful,  but  sbows  bow 
far  coorta  go  against  one  doing  tbe  unlawful 
act 

2.  Jones  Is  not  entitled  to  interest,  because  he 
did  not  own  a  drop  of  tbe  oil  belonging  to 
the  owners  of  the  ^/lo-  He  Is  not  entitled  to 
the  oil.  and,  of  course,  is  not  entitled  to  the  In- 
come of  biterest  from  its  proceeds.  The  de- 
cree gave  tbe  collateral  heirs  of  Dr.  Weirich, 
husband  of  Laura  Weirlch,  shares  In  the 
amount  charged  to  Jones  for  the  oil.  I  think 
this  was  error.  Laura  Welricb  was  a  child  of 
David  Hickman,  outliving  ber  father,  dying 
childless,  leaving  her  husband,  to  whom  by 
her  will  she  gave  all  her  Interest  In  the  estate 
of  her  father,  "both  as  legatee  and  rorfduary 
distributee  under  his  last  wIlL"  The  will  of 
her  father  gave  her  a  legacy  of  $600  and  some 
sllverwara  By  clause  14  he  provided  that  his 
real  estate  not  before  disposed  of  (and  this 
land  had  been  given  to  Mrs.  WlUlamson  for 
Ufe  with  remainder  to  her  sisters)  be  sold,  and 
oat  of  it  and  bis  personalty  his  debts  paid  and 
the  Inquests  he  made,  and  the  residue  divid- 
ed equally  among  his  daughters,  among  them 
Laura  Welricb.  The  will  of  Laura  Weirlch 
would  give  her  husband  ber  legacy  of  $800 
aud  tbe  silverware,  and  ber  share  In  the  resi- 
due arising  from  the  sale  of  land  and  person- 
alty, as  the  words,  "both  as  legatee  and  resid- 
uary distributee,"  would  in  tbeir  legal  hn- 
port  imply.  They  are  subjects  fitting  those 
■words  In  tbeir  legal  meaning.  She  gave,  too, 
"subject  to  certain  devises  and  bequests  here- 
inafter to  be  made."  but  made  bequests, — no 
devlaea,— bat  used  improperly  the  word  "de- 
vise" In  making  bequests,  tending  to  show 
still  further  that  she  had  ber  mind  on  person- 
alty, not  realty.  Her  will  gave  nothing  la 
this  land.  Hence  her  husband  got  no  Interest 
In  tbls  land,  and  she  died  intestate  as  to  it; 
and  as  she  died  before  tbe  Code  of  186S,  and 
under  tbe  reign  of  clause  3.  8  1,  c.  123,  Code 
1S60,  It  would  go  to  her  sisters,  the  plain- 
tiffs, not  to  tbe  husband,  under  section  1,  cl. 
%  c  78,  Code  186&  And  besides,  she  died 
under  Code  1860,  and  chapter  122,  8  3,  allowed 
a  married  woman  to  make  will  oniy  of  her 
separate  estate;  and  this  was  not  separate 
estate,  because  it  vested  In  her  before  our  first 
separate  estate  act  (chapter  66,  Code  1S6S). 

As  to  the  alleged  error  in  not  decreeing  that 
the  purchase  money  under  the  Judicial  sale, 
paid  by  tbe  purchaser,  be  refunded  to  the  pur- 
chaser, that  was  not  cognizable  In  this  case, 
but  by  some  proceeding  or  step  in  the  case  in 
which  the  sale  was  bad,  or  other  Independent 
proceeding,  whatever  It  may  be. 

This  decision  may  be  burdensome  to  Jones, 
who  appears  to  be  a  man  of  great  energy, 
business  capacity,  and  merit,  and  I  will  not 
conceal  tbe  wish  that  we  could,  consistently 
with  law,  be  more  favorable  to  him;  but  we 
are  bound  by  the  law,  seemingly  very  plain, 
and  in  itself  logical  and  well  established.  Tbe 
plain  and  simple  showing  of  the  vtaumlnons 


record  and  contestation  In  this  case  is  that  he 
has  taken  sole  and  exclusive  possession  of  land 
belonging  in  greater  fraction  to  others,  and  of 
his  own  accord  drawn  from  it  vast  quantlttes 
of  oil  belonging  to  them  in  clear  law,  and 
sold  It,  and  reaped  rich  return,  and  the  true 
owners  demand  their  own  under  the  law.  If 
he  was  mistaken  In  his  own  Judgment  as  to 
the  title,  or  from  misadvice,  it  is  a  misfortune 
that  is  to  be  regretted,  but  toe  which  the 
plaintiffs  are  not  legally  responsible;  and  If 
he  knew  of  the  defect  of  title,  and  he  surely 
had  enough  to  warn  him  and  put  him  upon  In- 
quiry before  embarking  in  large  expen<U- 
tures,  it  seems  only  rashness,  or  rash  specula- 
tion. In  fact,  however,  the  returns  bored  tbe 
wells  after  the  first 

I  have  said  so  much  only  in  consideration 
of  the  pecuniary  magnitude  of  the  case,  and 
in  deference  to  the  elaboration,  in  tbe  oral 
arguments  and  briefs  of  distinguished  coun- 
sel, of  tbe  points  involved  in  tbe  case,  which 
do  not  seem  to  me  to  be  very  difficult  of 
solution,  up  to  this  point.  As  stated  above, 
the  charge  against  Jones  is  to  be  by  rents 
and  profits,  not  by  annual  rentals;  but  this 
presents  a  question  which  has  given  me  great 
perplexity,  and  this  is  tbe  question,  what  shall 
be  credited  to  Jones  against  rents  and  prof- 
its?—especially  whether  he  shall  be  repaid 
eiipense  of  boring  wells.  Where  one  man,  in 
possession  under  a  hostile  defective  claim  or 
title,  makes  permanent  improvemenis,  the 
common  law  gave  him  no  pay  for  them,  as 
he  voluntarily  put  them  upon  the  land  of  an- 
other; but  our  Code  (chapter  91)  gives  com- 
pensation therefor  If,  when  the  improvements 
are  made,  there  Is  "reason  to  believe  the  title 
good  under  which  he  or  they  were  holding." 
As  shown  above,  warning  was  given  Jones 
by  Tennant,  bis  agent,  and  by  the  record  un- 
der which  he  purchased,  of  the  rights  of  the 
plaintiffs,  and  our  court  has  held  that  this 
notice  precludes  allowance  for  Improvements. 
Hall  V.  Hall,  30  W.  Va,  779,  5  S.  E.  260; 
Dawson  V.  Grow,  29  W.  Va.  333,  1  S.  B. 
564;  Cain  v.  Cox,  29  W.  Va.  258,  1  S.  H. 
298;  Id..  23  W.  Va.  613.  Good  faith  would 
seem  to  be  the  test,  but  these  cases  affect 
Jones,  legally  speaking,  with  a  notice  repel- 
ling good  faith;  and  yet  there  is  good  ground 
for  saying  that,  as  a  matter  ot  fact,  Jones, 
from  misadvice  as  to  the  law,  thought  be 
was  buying  a  good  title.  People  generally 
think  that  a  court  sale  always  gives  g6od  ti- 
tle, whereas  oftra  U  does  not  Therefore, 
viewing  Jones  as  an  adverse  chUmant,  or  as 
one  who,  being  really  a  tenant  in  common, 
yet  takes  sole  possession,  denying  tbe  claim 
of  all  others  and  claiming  tbe  entirety,  and 
taking  exclusively  all  rents  and  profits,  it  Is 
difficult  to  accord  Um  compensation  consist- 
ently with  dry  law.  Even  where  one  Joint 
tenant  or  tenant  in  common,  not  claiming  the 
whole,— not  denying  his  fellow's  right,— makes 
permanent  improvements,  without  his  fel- 
low's consent,  he  cannot  charge  him,  nor  hold 
exclusive  possession  antUj;e^jM^ssdj,j)^[e 
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and  profits.  Ward  v.  Ward's  Heirs,  40  W. 
Va.  611,  21  S.  B.  746;  Freem.  Co-Ten.  {  262. 
In  Crest  t.  Jack,  3  Watts,  23S,  27  Am.  Dec. 
353,  and  note.  It  was  held  that  "a  Joint  ten- 
ant or  tenant  In  common  may  not  erect  build- 
IngB  or  make  Improvements  without  the  con- 
sent of  his  cotenants,  and  then  claim  to  hold 
until  r^mbursed  a  proportion  of  the  moneys 
expended.  Nor  will  it  alter  the  case  that  the 
co-tenant  knew  that  the  buildings  were  be- 
ing erected,  and  made  no  objection."  The 
opinion  there  says:  "There  are,  however, 
cajses  In  which  an  owner  standing  by,  and 
permitting  another  to  expend  money  In  Im- 
proving, has,  In  equity,  been  deemed  a  delin- 
quent, and  been  compelled  to  surrender  his 
right  on  receiving  compensation,  or  else  to 
pay  for  the  Improvement;  but  in  these  cases 
there  is  always  some  Ingredient  which  would 
make  It  a  fraud  In  the  owner  of  the  land  to 
Insist  on  his  legal  right.  There  Is  something 
like  encouragement  to  the  other's  g<^ng  on;  or 
the  one  party  acts  ignoranUy,  and  without  the 
means  of  better  information,  and  the  other 
remains  silent  when  It  is  In  his  power  to  pre- 
vent him  from  expending  his  money  under  a 
delusion.  To  permit  such  a  one  to  take  ad- 
vantage of  the  mistake  would  be  revolting  to 
every  sentiment  of  Justice.  But,  on  the  other 
hand,  I  know  no  case  where  equity  has,  on 
the  mere  ground  of  silence,  relieved  one  who 
is  perfectly  acquainted  with  his  rights,  or  has 
the  means  of  becoming  bo,  and  yet  willfully 
undertakes  to  proceed  In  expending  money  on 
the  land  of  another  without  obtaining  or  ask- 
ing his  consent  His  Ignorance,  if  It  exists, 
Is  willful,  and  he  acts  at  his  perlL"  In  the 
case  before  as,  there  Is  no  evidence  that  the 
plainUfF,  In  any  respect,  encouraged  or  con- 
nived at  the  erection  of  these  buildings.  Nor 
was  the  plaintiff  bound  to  notify  BlaJr  of  his 
right  In  the  land,  or  of  his  dissent  to  the  erec- 
tion of  the  buildings.  Blair  was  well  ac- 
quainted with  the  title  of  the  respective  par- 
ties, and  If  he  was  not  he  was  bound  to  In- 
quire Into  the  title  before  he  undertook  to  ap- 
pr(H>rlate  the  lot  It  was  a  matter  of  record, 
accessible  to  all. 

It  Is  difficult  to  Ignore  the  force  of  that  ali- 
mentation In  this  case.  In  fact.  If  we  turn 
to  the  case  of  Foster  v.  Weaver,  118  Pa.  St. 
42,  12  AU.  313,  and  the  principles  stated  In 
It,  we  could,  with  some  plausibility,  deny  any 
cost  ot  production  at  all.  That  case  held  that 
one  tenant  In  common,  tortlously  deprived  by 
fraud  of  his  co-tenant  of  his  interest  In  an  oil 
lease,  is  entiUed,  In  a  suit  brought  ttx  his 
share  of  the  oil  produced  and  converted  by  the 
co-tenant,  to  recover  as  damages  the  value  of 
the  oil  In  the  tank  without  deducting  for  ex- 
penses of  production.  The  test  there  made  as 
to  sach  allowance  is  whether  the  party  acted 
under  honest  mistake  of  good  right  <"*  other- 
wise; and  seeing  that  our  cases  of  Hall  v. 
HaU,  30  W.  Va.  779,  5  S.  B.  260,  and  Daw- 
son V.  Grow,  29  W.  Va.  333,  1  S.  E.  564,  upon 
the  record  of  tJ>*  case  in  which  Jones  pur- 
chased, and  other  circumstances,  would  affect 


him  with  notice  and  deny  him  Improvemrats, 
I  repeat  that  th^  would  be  plausibility  for 
denying  any  cost  of  production.  The  thonglit 
occurred  to  me  that  the  record  charged  Jones 
with  only  constructive  notice,  not  actual  no- 
tice, and  that  pertiaps  actual  notice  was  nec- 
essary; but  Hall  V.  Hall,  Dawson  v.  Grow, 
and  Cain  v.  Cox,  29  W.  Va.  258,  1  S.  B.  288, 
and  Id.,  23  W.  Va.  613,  reject  this  thought; 
also  10  Am.  &  Bng.  Bnc.  Law,  247.  Bfflnger 
v.  Hall,  81  Va.  94,  htdda  ronstmctive  notice 
tantamount  to  actual  notice,  but  holds  that 
purchasers  at  Judicial  sales  may  well  pre- 
sume everything  rightly  done,  but  that  pur- 
chasers In  pais  mnst  examine  the  chain  of 
tiUe.  This  exception  as  to  Judicial  sales,  I 
doubt,  our  case  of  HaU  v.  Hall,  30  W.  Va.  779, 
5  S.  E.  260,  Is  contra.  The  very  record  of  the 
case  in  which  the  sale  was  made  and  Hick- 
man's will  spoke  the  rights  of  plaintiffs.  If 
,a  man's  deed  tells  him  of  another's  right  why 
may  we  not  say  so  when  the  record  giving 
him  title  tells  him  of  It?  To  say  otherwise  1b 
to  say  that  a  purchaser  at  a  court  sale  may 
shut  his  eyes  to  the  contents  of  the  record, 
which  would  notify  him  of  another's  right 
make  improvements,  and  then  take  away  that 
other's  rights,  though  by  the  sale  he  derived 
no  tlUe  to  such  other's  rights;  the  suit  thus 
operating  to  do  indirectly  what  it  does  not  do 
directly.  If  Jones,  by  mistake  of  law,  was 
led  to  believe  that  the  court  sale  ccmferred 
good  titie,  that  will  not  serve  him.  Opinion 
In  HaU  V.  HaU,  30  W.  Va.  786.  5  S.  E.  260; 
Hamer  v.  Price,  17  W.  Va,  528;  10  Am.  ft 
Eng.  Enc.  Law,  248,  note. 

But  there  are  other  considerations.  We  are 
In  a  court  of  equity,  which  often  departs 
from  dry  legal  rules  In  the  Interest  of  sub- 
stantial, even-handed  Justice.  It  does  not 
seem  that  there  Is  any  Inflexible,  iron-clad 
rule  in  equity  In  this  matter,  unless  our  stat- 
ute Imposes  It  This  Is  not  the  case  of  a 
suit  to  Impose  upon  the  co-owner  a  personal 
liability,  or  a  UabUlty  on  his  land,  for  im- 
proTements,  nor  to  continue  in  possession  till 
future  profits  shaU  reimburse  them;  but  It 
is  a  case  where  the  plaintiffs  ask  an  account 
to  charge  Jones  with  rents  and  profits,  and 
be  seeks  to  set  off  Improvements.  Yea,  more, 
It  Is  a  case  where  the  plaintiffs  ask  to  receive 
the  benefit  of  the  property  In  its  Improved 
condition,— to  have  the  benefit  of  those  Im- 
provements; that  Is,  they  ask  pay  for  oil 
flowing  through  these  very  wells,  without 
which  wells  there  would  not  be  a  gaUon  of 
oil  for  them  or  for  Jones.  The  law  la  well 
settied  that  in  account  of  rents  and  pndlti 
you  must  charge  the  party  for  the  propoly 
In  its  condition  before  his  Improvements,  and 
not  with  the  profits  of  hla  improvements 
(page  789,  30  W.  Va.,  and  page  265,  6  B.  E.: 
Freem.  Co-Ten.  |  262;  Code,  c.  KU  I  2;  Moore 
V.  LIgon.  30  W.  Va.  155,  3  8.  B.  B76;  White 
V.  Stuart,  76  Va.  566;  Early  t.  Filend.  16 
Grat  21;  Fishack  v.  Ball,  34  W.  Va.  614,  12 
S.  E.  856).  This  Is  a  strong  factor  In  the 
solution  of  this  <B*p^y  de- 
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mand  their  oQ,  solely  the  fruit  of  the  pluek 
and  courage  and  energy  of  Jones,  In  hazard- 
ous enterprises,  wblcb  might  have  Inrolved 
him  In  mln.  They  came  into  a  court  of 
eqQll7,  asking  that  we  accord  them  their  le- 
gal rights,  and  they  are  glren  onto  them, 
bnt  It  Is  an  adage  there  that  he  who  asks 
equity  must  himself  do  equity.  He  cannot, 
in  every  Instance,  eat  the  fruitage  without 
sharing  In  the  burden  of  the  planting.  I  re- 
peat that  no  ImmoTahle  rule  binds  a  court 
of  equity  in  this  matter.  Freeman's  Co-Ten- 
ancy &  Partition  (section  279)  says:  "Im- 
prorements  made  one  eo-tenant,  Independ- 
ent of  any  agreement  so  to  do,  may  some- 
times be  {ovper  matter  to  be  considered  In 
taking  an  account;  but  under  what  circum- 
stances, and  to  what  extent,  improrements 
may  be  considered  in  taking  an  account  be- 
tween co-tenants,  cannot  be  stated  with  de- 
slraUe  precision.  It  is  probably  however, 
that  they  will  not  be  made  a  subject  of  com- 
pensation, unless  tliey  are  of  a  usual  char- 
acter and  necessary  for  the  ordinary  and  con- 
ceded use  of  the  property."  There  fs  a  ditfer- 
ence  between  the  ouewherethe  party  making 
Improvements  seeks,  as  an  actor  or  plaln- 
ttff»  to  set  OP  a  debt  against  the  co-owner  or 
his,  land  tav  improvements,  and  one  wbwe 
the  ctHmna:  calls  on'  the  other  to  account 
for  rents  and  profits;  tor  in  the  former  case, 
generally,  the  party  will  fail,  and  In  the  lat- 
ter. If  the  pST^  has  acted  In  good  faith,  he 
wHl  be  allowed  to  set  off  ImpiDvemoita.  See 
oi^on  in  Effinger  r.  Hall,  SI  Ya.  103;  S 
Pom.  Eq.  Jnr.  1 1241.  There  Is  some  author- 
ity that  where  one  has  In  good  faith  put  im- 
provements on  land  he  may,  br  a  suit  ot  his 
own,  diarge  Oie  land.  Bright  v.  Bc^d,  1  Story* 
478,  Fed.  Cas.  No.  1,876.  But  unless  there  was 
an  agreement  or  circumstances  tantamount, 
or  frai^  I  would  doubt  this.  Oleariy,  a 
consent  to  such  improvement  binds  the  par^ 
ty,  and  creates  a  lien  on  the  land  and  a  p^ 
sonal  obligation.  Houston  v.  McOlun^,  8 
W.  Va.  186.  (It  Is  proper  to  remark  that  de- 
f  endante  claiming  Improvements  under  chap- 
ter 81,  Oode,  may  recover  bqrond  rents  and 
profits,  If  In  good  faith  claimants.)  I  rei^t 
that  this  suit  is  to  charge  Jones  with  tents 
and  proflto,  and  it  is  not  inconsistent  to  allow 
him  as  a  set-off  expenses  of  production.  In- 
cluding, not  merely  handling  the  oil,  but  the 
cost  ^  boring  productive  wells,  undo*  the 
particular  circumstances  of  the  case,  namely, 
that  reason  of  the  wergy  and  risk  of 
JcHWS  he  developed  this  hltharto  worthless 
land  into  an  oil  field  of  almost  amazing 
wealth,  yielding  Ua  bsyond  the  cost  of  de- 
velopment, and  leaving  to  go  to  the  plaintUta 
large  retnnis.  If  we  give  Jones  his  opendl- 
tores,  stni  a  laige  amount  gdes  to  the  plaln- 
att»;  otherwise  Jones  loses  them,  and  thlM 
would  violato  a  rule  of  equity  wUch,  trans- 
lated from  the  Latin,  says  that  "by  the  nat- 
ural law  It  la  not  right  that  any  one  should 
grow  rich  by  the  detriment  and  Injury  of 
anotbtf."  Moch  authwi^  eui  be  shown  to 


support  this  doctrine  In  addition  to  that  giv- 
en above.  Stoiy,  Bq.  Jar.  S  1236,  note;  Cot- 
conn  V.  Corcoran  (Ind.  Sup.)  2L  N.  B.  468; 
Stewart  v.  Stewart  (Wis.)  63  N.  W.  886;  11 
Am.  ft  Bug.  Bnc.  Law,  1107.  But  for  Jones* 
acts,  this  oil  would  not  have  been  produced, 
so  far  as  we  can  see;  bnt  for  him  perhaps 
this  oil  now  enriching  the  plalntUfs  would 
have  been  lost  to  them  hy  being  drained  off 
by  wells  on  adjoining  lands.  Under  these 
circumstances,  equity  cannot  be  blind  to  the 
argument  that  Jonee*  acto  have  been  to  the 
plaintiffs  a  Messing,  not  even  In  disguise, 
but  plain  and  apparent  We  cannot  l>e  deaf 
to  the  ai^rumait  that  the  labw,  enteipzlse, 
and  business  ability  of  this  man,  though 
technically  in  the  wrong,  appeal  to  a  court 
of  equity  with  strong  call  for  liberality  so 
far  as  to  reiwy  him  by  set-off  all  outlay  In 
producing  oil,  including  cost  of  productive 
wells,  and  we  resolve  any  doubt  by  so  hold- 
ing. A  debt  for  such  improvement  could  not 
be  made  against  the  plaintiffs,  nor  would 
we  say  that  all  their  <Al  could  be  thus  ab- 
sorbed; but  here  Is  a  large  surplus. 

In  eoDdusion,  I  must  not  omit  to  say  Uiat 
our  iKddlng  in  allowing  cost  of  weUs  is  for- 
tified by  tite  precedent  of  RnfFners  t.  Lewts' 
Etx'rs,  7  Leigh,  720,  where  parties,  heading 
adTsrseiy  to  the  plaintiff,  were  treated  as  tu- 
ants  in  common  with  tb^m^  and  as'tiiey  had 
bored  wells,  and  discovered  and  produced  salt 
water,  were  allowed  iminoTements,  Indudliv  • 
cost  of  wells,  as  set-oflb  against  rents  and 
inofiitB,  and  even  for  aburtlve  wells,  the  court 
Baying:  **The  plaintifCs,  If  they  will  have  ad- 
vantage from  their  successors,  must  be  con- 
tent to  share  In  th^  disappointments  and 
fallnree.  He  who  takes  the  profit  must  shsre 
the  burden."  IVue,  in  tbaX  ease,  tiie  court 
found  that  the  parties  acted  undw  fair  belief 
of  good  title*  so  that  their  good  faith  could  nqt 
be  doubted,  ^re,  under  cases  above  dted, 
we  cannot  find  that  Jones  is  unaffected  by  no- 
tice of  the  plaintiffs'  right;  but  for  which  I 
should  not^  for  a  moment,  entertain  any  hesi- 
tancy in  allowing  him  cost  of  wells,  I  have 
above  treated  the  wells  as  If  permanent  im- 
provements. Perhaps  they  are  not  to  be  so 
treated,  but  ratha  as  a  part  ot  the  ?ost  of 
production,  like  a  tank  for  keeping  the  oU 
when  produced.  An  allowable  Imi^nvement 
must  be  that  which  adds  to— enhances  the 
value  of— the  land  permanently  for  general 
uses;  but  a  well  or  derrick  adds  nothing  per- 
manently, at  least  for  general  use,  and  usable 
only  tor  produdng  oil,— the  mere  means  or  In- 
strument of  productlcm.  If  this  be  ao,  there  is 
less  question  about  allowing  their  cost  as  but 
an  Iton  in  the  cost  of  production,  tiiou^  l 
have  dlBcnssed  the  subject  under  the  law  re- 
laUng  to  Improvements.  Treating  cost  of  pro- 
ductive wells  as  cost  of  production  (tf  oQ,  we 
may  say  that,  though  Jones  had  ni^ce  of 
plaintiffs*  rifl^t,  yet  he  shoidd  be  charged 
with  net  rents  and  profits,  not  gross,— with 
what  he  actually  recelved,^thOTwi8e  equity 
Inflicts  a  penalty.  As  an  abortive  well  n^th  i 
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enhances  the  value,  nor  yields  anything:  to  the 
trae  owner,  he  ought  not  to  be  charged  with 
Its  costs.  I  confess  tMt,  nnder  oar  statute 
and  decisions,  I  have  hesitancy  In  this  holding; 
but  other  members  of  the  conrt  do  not,  and 
te^ng  that  Jones,  under  the  circumstances, 
has  strong  claims  to  such  allowance,  I  cmi- 
cur  with  othN  members  in  so  holding.  But 
the  law  ought  to  be  clearly  and  accurately 
understood  in  so  Important  a  matter,  end  1 
want  to  state  for  myself  what  I  understand 
to  be  the  law,  under  our  statute  and  dedsions. 
An  ejected  defendant,  who  made  [>ermaneDt 
ImproTenlents  valuable  to  the  estate,  not  when 
he  merely  believed  his  title  good,  but  when 
there  was  reason  to  believe  It  good,  may  by 
filing  his  claims  under  section  ^  e.  90,  and 
section  1,  c.  91,  Code  1891,  not  only  set  off  the 
value  of  snch  improvements  against  rents  and 
profits,  but  recover  any  balance  by  which 
their  value  may  exceed  rents  and  profits;  bat 
If,  when  the  Improvements  were  niade,  there 
was  not  reason  to  believe  the  title  good,  he  can- 
not even  set  them  off  against  rents  and  profits; 
and  notice  either  actual  or  constructive,  of  the 
defect  of  the  Improver's  title  and  of  the  rights 
of  others  will  preclude  allowance  for  such  Im- 
provements. He  is  precluded  because  he  acts 
in  bad  faith  or  negligence,  and  cannot  take 
away  even  the  rents  and  profits  of  another  by 
improvem«]ts  the  latter  did  not  sanction, 
which  by  the  common  law  became  part  of  the 
land  and  belonged  to  the  true  owner,  no  mat- 
ter how  they  came  there,  and  which  the  stat- 
ute allowed  only  to  one  legally  without  blame. 
Th6  wrongdoer  is  not  given  the  benefit  of  his 
wrong.  Reversed  and  renquded. 


(41  8.  a  «10) 

8TATB  V.  MITOHELL. 

(Bttpremc  Conrt  at  South  Carcdina.    Tune  21, 
1897.) 

Joint  IirniaTKBXT— Sbpaiutb  Teul— Btidikos. 

1.  A  motion  to  sever  by  one  of  two  defendants 
jointly  indicted  Is  addressed  to  the  soiud  discre- 
tion of  the  court 

2.  Statements  by  one  of  two  defendants  jointly 
Indicted,  attempUng  to  inculpate  his  co-defend- 
ant and  ezcnse  himself,  are  not  admissible  as  a 
confession. 

Appeal  from  general  sessions  clrcnlt  court 
of  Abbeville  county;  Joseph  H.  Earle,  Judge. 

John  Mitchell  was  convicted  of  muMer,  and 
appeals.  Reversed. 

Graydon  &  Graydon,  finr  appellant.  M.  F. 
Ansel,  for  the  State. 

McIVER,  O.  J.  The  appellant  was  Indict- 
ed, Jointly,  with  one  Richard  Washington 
(called  In  the  testimony  "Rich"),  for  murder 
of  one  MardBsa  Bagwell.  Before  the  trial 
commenced  counsel  for  appellant,  Mitchell, 
moved  that  the  two  defendants  be  tried  sep- 
arately, upon  the  ground  that  the  defenses  of 
the  two  defendants  would  conflict,  and  that 
defendant  Mitchell  could  not  obtain  a  fair 
trial  unless  he  was  tried  squrately.  The  mo- 


tion to  sever  was  refused  by  his  honor,  Judge 
Barle.  and  the  trial  proceeded,  resulting  In  s 
verdict  finding  both  defendants  guilty  of  mur- 
der; but  the  defendant  Mitchell,  being  recom- 
mended to  mercy,  was  sentenced  to  Impris- 
onment In  the  penitentiary  at  hard  labor  tot 
the  term  of  his  natural  life,  and  the  other  de- 
fendant, Washington,  was  sentenced  to  be 
hanged,  and  was  accordingly  executed.  Proni 
the  Judgment  rendered  against  Mitchell  this 
appeal  has  been  taken,  upon  the  several 
grounds  set  out  in  the  record,  whkdi  we  ^ 
proceed  to  consider. 

The  first  ground  Imputes  error  to  tbe  dreolt 
Judge  In  refusing  the  motion  to  sever.  To 
show  that  this  ground  la  untenable  It  la  only 
necessary  to  refer  to  the  case  of  State  v. 
Wise,  7  Rich.  Law,  412,  where  It  waa  held 
that  such  a  motion  is  addressed  to  the  sonnd 
discretion  of  tbe  trial  Judge,  and  to  tbe  very 
recent  decision  of  the  supreme  court  of  the 
United  States  In  U.  S.  t.  Ball,  163  U.  S.  662, 
10  Sup.  OL  1192,  where  the  same  doctrine  was 
held. 

Tbe  second  ground  imputes  error  to  the  cir- 
cuit Judge  In  allowing  the  counsel  for  Wash- 
ington "to  argue  to  the  Jury  against  the  de- 
fendant John  Mitchell,  and  thus  pr^udice  his 
cause  before  the  Jury."  We  do  not  see  why 
the  counsel  for  Washington  should  not  have 
been  permitted  to  present  such  views  of  the 
testimony  as  would  tend  to  show  that  his 
client  was  not  guilty,  even  though  such  vlewi 
might  t&id  to  implicate  the  other  defoidant; 
and  it  is  not  siiggested  that  counsd  for  Waah- 
ington  did  anything  more.  Tbli  gEOond  can- 
not be  sustained. 

The  third  and  fifth  exceptions  both  allege 
error  In  allowing  the  so-called  confeealmi  of 
Washington  to  be  Introduced  In  evidence.  In- 
asmuch as  sttch  so-called  omfesslon  was  not 
In  tact  a  confession  aX  aa  oi  Washington's 
gnOt,  but,  OQ  the  contrary,  was  simply  a  dec- 
laration, made  by  Washington  when  not  nn- 
der oath,  to  the  several  witnesses  who  wue 
aUowed  to  testify  to  It,  tending  not  only  to 
prove  Mitchell's  gnilt,  bat  also  to  diofw  tiiat 
Washington  was  In  no  wise  a  partldpant  In 
such  guilt,  and,  on  tbe  contrary,  remonstrated 
with  Mitchell  against  his  committing  tbe  fatal 
deed.  This  la  fully  shown  by  the  fttUowlng 
extract  from  tbe  testimony  of  the  first  wit- 
ness who  was  allowed  to  testify  as  to  tiie  so- 
called  confession  of  Washington:  "He  said 
he  met  Miss  Bagwell;  and  he  said,  *I  thoofi^t 
yon  were  gone;*  and  she  said,  'No,  I  did  not 
get  off^  and  she  asked  him  where  he  was  go- 
ing; and  he  said  he  was  going  to  John  Mitch- 
ell's, that  he  waa  going  to  Abbeville  to-nur- 
row;  and  she  said,  *WelI,  I  will  go  with  yon^ 
and  he  said  they  stayed  tiiere  nntU  after  dait, 
onto  some  time  In  tbe  night;  and  he  ssM  she 
was  talking  about  going  off,  and  that  JohD 
told  her  It  would  be  best  tat  het  to  take  the 
train  at  Greenwood;  and  he  said  th^  these 
three  struck  out  for  Greenwood,  these  two  de- 
fendants and  Miss  Bagwell;  and  he  said  she 
had  a  tin  box  In  her  bandr-and  th«  started 
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out  for  Greenwood,  and  got  a  Uttle  i^eoe  be> 
yimd  hit  taonse,  and  got  near  an  <dd  onOioDBe; 
and  Jotut  said,  *Ha3A  tm,  Blchr  and  Bldi  nld, 
'Wbatr  and  he  [Bleb]  said  Jobn  aeld.  *I  am 
going  to  Ull  tbat  woman  for  her  mnwy;' 
and  he  lald,  'John,  I  wonld  not  do  anrthlng 
Uke  that,  for  I  think  too  mncb  of  the  woman 
to  km  her;'  and  he  went  oa,  and  he  heard  a 
lick,  as  If  with  a  stick,  or  a  rock,  or  aome- 
thlng  of  that  kind;  and  he  aald  he  looked, 
and  John  waa  throirfng  the  wtnnan  In  the 
houae;  and  he  aald  that  In  about  -two  mln- 
utea  he  aaw  the  house  siirbig  up  In  a  blase; 
and  -he  said  be  went  <m  ba<A  to  John's,  and 
John  came  back  wlOi  this  tin  bio.  IMd  he 
say  anything  about  mon^,— what  John  might 
have  said  about  muiey  when  he  came  back? 
No,  sir."  The  other  witnesses  who  were  ex- 
amined as  to  this  so-called  confesslmi  of 
Washington  testified  rery  much  to  the  same 
pntptnt  and  effect.  It  Is  very  manifest,  there- 
fore, that  this  80-caUed  confesaion  of  Wash- 
ington was  In  no  sense  a  confesalm  <tf  his 
own  goUt,  but  waa  rather  an  attempt  tm  his 
part  to  throw  the  whole  blame  on  John  BUtch- 
ell.  and  waa  deariy  Inadmisalble  under  the 
case  of  State  t.  Canon,  86  S.  a  S24,  15  8.  B. 
688,  recognized  and  followed  In  the  very  re- 
cent case  of  State  t.  Orem  (B.  O.)  3S  S.  B. 
284.  In  both  of  those  cases,  as  In  the  pres- 
ent case,  the  drcolt  Judge  Instructed  the  Jnry 
that,  while  the  whole  of  the  eonfestitm  must 
be  zecelTcd  in  cTldence^  yet  the  Jury  must 
not  allow  any  weight  to  so  mudi  of  It  as  Im- 
plicated any  other  defendant  But  In  both  of 
those  caaes  the  so^alled  confesrions  were  In- 
competent, because  they  were  not.  In  fact, 
confessions  of  the  guilt  of  the  parties  making 
than,  but  slnq^Iy  accusations  against  their 
co-defendants;  and  so  we  regard  the  so-called 
confession  In  this  case.  We  think,  therefwe, 
that  upon  this  ground  a  new  trial  mnit  be 
granted. 

Under  this  vlefw,  the  question  presented  by 
the  fourth  ground  ot  ^»eal  does  not  ailse, 
and  need  no^  thmfcne,  be  considered.  We 
may  add,  however,  that  this  ground  raises  a 
question  of  &ct,— whether  the  allied  confes- 
Blui  wu  free  and  vcAuntary,— and  seems  to 
be  beyond  the  Jurisdiction  of  this  court  See 
what  is  said  In  the  separate  <^inIon  in  State 
T.  Carson,  supra,  and  State  t.  Howard,  30  S. 
C  at  page  206,  14  S.  B.,  at  page  488. 

TiM  only  nfntlning  ground— ttie  sixth— Im- 
putes emnr  to  the  ebrcnlt  Judge  in  duurglng 
upon  the  facts.  In  violation  of  the  constltn- 
tlonal  i^OTlalon  qpon  tbat  Btibject  It  Is  bas- 
ed oiKm  the  fact  that  the  Judge,  in  ^peaking 
ot  the  so-called  confession  of  Washington, 
nsed  the  following  language  in  his  charge  to 
the  Jury:  "The  only  reason  nhj  the  confes- 
Blon  was  racdTsd  in  this  case  waa  that  It 
tended  to  Im^lcate  him  [WaahingtonJ,  and  It 
showed  that  he  waa  present  at  the  ttane  the 
woman  was  klUed.**  If  Ute  circuit  Judge  had 
used  this  langoage  when  making  his  ruling 
tbat  the  confession  utas  admissible,  it  could 
scarcely  hare  been  r^wrded  as  a  vlolaUon  of 


the  oonatltntlonal  proTision  referred  to  (State 
T.  Atkinson,  33  S.  C.  100,  11  8.  E.  693);  but. 
In  using  such  language  In  his  duurge  to  the 
Jury,  It  does  seem  to  be  a  Tl<dation  of  the  pro- 
Tlskm  of  the  constitution  fOrblddtng  a  chsrge 
upon  the  focts,  for  it  was  a  vety  plain  expres- 
sion, not  only  of  what  the  testbnony  tended 
to  prove,  but  also  of  what  It  showed.  Inas- 
mnoh,  howevor,  as  this  was  an  tfror  affecting 
the  defendant  Washington  alone^  we  do  not 
see  how  the  appellant,  MltcheU.  can  take  ad- 
vantage of  such  error. 

The  Judgment  of  this  court  Is  that  the  Judg- 
meat  of  the  circuit  court  be  remsed,  and  that 
the  case  be  remanded  to  that  court  for  a  new 
trial. 


(H  Va.  SIB) 
ROSBNBAnH*S  BXltS  v.  SSDDON. 
(Sopzeme  Court  of  Appeals  of  Tlrgfaila.  A^  20, 
1887J 

ArPBAL— Dbcision— Rbs  Jddioata. 

1.  At  a  former  trial  tlie  oonrt  r^osed  to  In- 
stinct that  plaintiff  could  recorer  tor  breach  of 
the  coDtract  declared  on,  and,  on  ^>pe&i  by  plain- 
tiff, defendant  urged  against  tlie  ctwrectneas  of 
audi  an  instnictlon  tliat  the  contiact  waa  within 
tlie  BtatQte  of  firands,  and  was  also  t<AA  for  want 
of  nantuallty.  After  dI^>Mlne  of  the  first  ob- 
jection the  coart  said:  ''But  ft  Is  farther  ar^ed 
that  tliere  Is  an  option  granted  to  one  aide  which 
is  not  granted  to  tlie  otiier,  and  that  tliere  is  a 
want  <a  mntuallty.  If  tliis  ia  bo,  then  as  to  all 
caaes  where  one  aide  grants  an  option  to  the  other 
*  *  *  the  contract  Is  not  bindinK."  And  the 
court  reversed  the  Judgment  for  me  refosal  to 
gire  the  inatroctloD,  and  directed  that  It  be  given 
on  a  new  trial  if  the  evidence  was  the  same. 
If  eld,  that  the  decision  determined  the  validity  of 
the  contract  as  against  both  objections. 

2.  Where  the  correctness  of  a  requested  in- 
struction that  plaintiff  could  recovM  for  breach 
of  the  contract  declared  on  was  aoataJned  on  ap- 
peal, as  against  the  objection  tbat  tlw  contract 
was  -nld  for  want  ot  mntnailty.  and  llie  Judg- 
ment was  rerersed  ft>r  the  refusal  to  glre  the  in- 
structbn,  with  directions  to  give  It  on  a  second 
trial  If  the  eridence  was  the  aame,  the  dedsion 
was  condasire  as  to  the  Talidity  of  the  contract, 
as  a^Unst  the  Bame  objection  at  a  Becood  trial. 

Error  to  law  and  equity  court  ot  dty  of 
Richmond. 

Action  by  Thomas  Seddon  against  Isabella 
Rosenbauro,  executrix,  and  Morton  B.  Boaen- 
banm  and  Max  Gnggenhelmer,  executors,  of 
M.  Rosenbaum,  deceased,  against  whcun  the 
action  was  revived  on  the  decease  of  said  M. 
Rosenbaum,  the  original  defendant  From  a 
jndgment  In  favcv  <tf  pi^inHfr,  defendants 
bring  error.  Affirmed. 

H.  6.  Oamum  and  Staides  ft  MnnfOid,  for 
Idatntifb  In  oror.  Leake  A  Garter  and  Cauis- 
tlan  ft  Christian,  for  defendant  hi  error. 

BISLZ,  J.  This  is  the  sequel  of  tbe  case 
of  Seddon  T.  Boeoibaam,  r^orted  tn  86  Va. 
028,  9  S.  B.  826. 

Up«t  the  Oxat  trial  of  the  case  tiie  idalntlff 
moved  the  court  to  gtra  to  the  Jmy  tbe  fol- 
lowing inslructlcn: 

*'If  tbe  Jury  bdleve  fRun  the  evidence  that 
on  or  about  the  11th  day  of  March,  ^886.  the. 
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plalnUff  and  defendant  entered  Into  an  agree- 
ment b7  y^blch  the  defendant  agreed  to  buy 
2B0  shares  of  Bldmumd  &  Danvine  Railroad 
stock,  and  sell  the  same  to  the  plaintiff  at 
196  per  share,  the  ^alntUT  to  take  the  same  at 
the  end  of  three  years  from  the  day  of  the 
agreement,  trat  with  the  right  to  take  It  at  any 
time  prior  to  tiie  expiration  of  the  three  years; 
and  If  they  farther  believe  that  early  In  the 
monUi  of  July,  1886,  the  plaintiff  or  his  dnly- 
anfliorlied  agoit  donanded  ddlrery  of  the 
stock  from  tlie  defendant,  and  tendered  him 
for  the  same,  and  that  the  defmdant  re- 
fused to  dellTO*  the  said  stock,— then  the  Jory 
must  find  for  the  idalntlff  an  ampont  eqnal  to 
the  difference  between  the  contract  price  and 
the  market  value  of  the  stock  at  the  time  of 
the  refusal  to  deliver  the  same.** 

The  court  refused  to  ^ve  it,  and  In  Uea 
thereof  gave  a  difCte^nt  Instruction.  Tben 
vaa  a  verdict  and  Judgment  tm  the  defendant 
The  plaintiff  obtained  a  writ  of  error  from 
this  court,  and  assigned  as  error  the  refusal 
of  the  trial  court  to  give  the  Instruction  asked 
for  by  blm,  which  Is  quoted  above. 

Two  objections  to  the  instruction  were  xageA 
by  the  defendant  In  error:  First,  that  the 
agreement  set  out  In  the  Instruction  was  one 
not  to  be  performed  within  a  year,  and,  not 
being  In  writing  and  signed  the  defendant. 
It  was  void;  and,  second,  that  It  was  without 
oonslderatlim,  and  void  for  want  of  mutuality. 

In  the  htl^  filed  by  his  counsel  In  support 
of  the  objecticms  made  to  the  Instmctloa  was 
discussed  at  length  not  only  the  queatlon  of 
the  aroUcatlon  of  the  statate  of  frauds,  but 
also  the  want  of  consideration  and  mutuality 
In  the  ctmtract,  and  many  of  the  authorities 
which  were  relied  on  at  the  hearing  of  the 
present  writ  of  error  were  dted  In  support  of 
that  cotttentum. 

The  second  ohjectlon  was  made  In  the  fol- 
lowing clear  and  unmistakable  language,  to 
be  found  In  the  bri^  referred  to: 

"The  Instmctlon  atted  for  by  the  plaintiff 
and  refused  by  the  court  proceeds  upon  the 
ground  that  there  was  a  valid  contract  be- 
tween the  parties,  arising  upon  mutual  prom- 
ises, and  that  each  party  was  bound  thereby." 

"The  Instruction  given  by  the  court  pro- 
ceeds upon  .tlie  ground  that  there  was  no 
valid  contract  between  the  parties,  that  there 
was  a  want  of  mutually,  and  that  the  defend- 
ant's promise  to  sell  and  the  plaintiffs  promise 
to  buy  the  stock  were  alike  void  under  the 
statute  (rf  frauds." 

"The  plaintiff,  bi  his  petition  for  appeal, 
treats  tbe  Instruction  of  the  court  as  turning 
altogether  upon  the  statute  of  frauds.  This  Is 
a  mistake.  The  Instruction  also  emphasizes 
distinctly  tbe  wast  of  mutuality  In  the  con- 
tract'* 

This  court,  In  Its  decision,  considered  both 
objections,  and  sustained  the  correctness  of 
the  Instruction,  and  thereby  the  validity  of 
the  contract  as  therein  set  forth.  Much  the 
greater  part  of  tbe  opinion,  it  Is  true,  is  de- 
voted to  the  discussion  of  the  statute  of 


^nds,  but  ftftor  luddlng  that  It  was  not 

necessary  to  tihe  validity  of  the  cMitract  Oat 
It  should  be  in  writing  tlie  eonrt,  apeaklas 
through  Judge  Lacy,  who  delivered  the  opin- 
ion, said:  "But  it  la  fortber  azgned  that 
there  Is  an  option  granted  to  <me  side  which 
is  not  granted  to  tbe  otho;  and  that  there  Is 
a  want  of  mutuality.  If  this  is  ao,  then,  ss 
to  an  cases  wber*  one  aide  granto  an  optka  to 
tbe  other,  wUcb  la  not  nnusnal,  tbe  contact 
la  not  binding.** 

And  in  cmcluaton  the  court  fnrtlur  said: 
"We  think  the  cbcnlt  coort  dearly  erred  In  re- 
jecting the  plaintiff's  lastroetlon  as  aaked;  and 
the  Judgment  wlB  for  that  cause  be  reversed, 
and  the  case  remanded  to  the  circuit  coort, 
with  directions  to  set  atfde  the  verdict  and 
grant  a  new  trial  to  the  plaintiff,  at  wbidi  new 
trial,  if  the  evidence  shall  be  tbe  same,  aad 
the  same  Instruction  aaked  by  tbe  ^dalntlfl,  tt 
must  be  given,  and  the  Instruction  given  by  the 
couzt  at  the  first  trial  la  erroneoni^  and  mut 
not  be  again  given." 

It  thna  plainly  appears  tliat  tbe  objeetioa  of 
the  want  of  mutuality  In  tbe  contract,  wbldt 
is  the  same  objection  that  was  ao  ably  jne- 
sented  upon  the  hearing  of  the  present  ap- 
peal, was  directly  made  upon  tbe  formn  ap- 
peal, and  was  considered  and  decided  ad- 
versely to  such  contention.  The  court  coaM 
not  have,  snstoined  the  oorrectneaa  of  the  is- 
stmetlan  asked  for  by  the  plaintiff  on  the  for 
met  trial  without  deciding  against  tbe  dalB 
of  the  invalidity  of  the  contract  for  want  nt 
mutuality,  as  well  as  holding  It  not  to  be 
within  the  statute  of  frauds.  By  approvlns 
the  instruction,  and  ordering  it  to  be  givm 
to  the  Jury  on  the  new  trial  It  the  evidence 
should  be  the  same  aa  on  tbe  forma:  trial 
the  court  necessarily  determined  the  validitr 
of  the  contract  set  forth  In  the  Instruction, 
and  the  right  of  the  plaintiff  to  recover  upon 
it  The  decision  was  final  and  conclusive  as 
to  the  validity  of  that  particular  contract  up- 
on any  subsequent  appeal. 

It  is  conceded  In  the  petition  for  the  writ  of 
error  that  upon  the  new  trial  had  In  pur- 
suance of  the  reversal  by  this  court  of  tbe 
Judgment  of  the  circuit  court  much  of  the 
testimony  was  substantially  the  same  as  that 
adduced  on  the  former  trlaL  Tbe  record 
shows  that  It  clearly  proved  tiie  agreement 
which  this  court  on  the  former  appeal  had 
adjudicated  to  be  a  legal  and  binding  con- 
tract No  different  or  other  contract  was 
shown  than  that  described  In  the  said  in- 
struction. The  Instmctlon  was  again  aaked 
tat  by  the  plaintiff  on  the  new  trial,  and  given 
by  the  coort.  It  could  not  have  done  other- 
wise without  disobeying  the  mandate  of  this 
court 

The  plaintiffs  In  error,  who  were  the  de 
fendents  In  the  lower  court  complain  that  it 
erred  In  refusing  to  give  the  four  instruc- 
tions asked  for  by  them.  Bach  of  their  In- 
structions propounds,  in  substance,  the  same 
proposition,  and  was  Intended  to  pronoonce 

against  the  validity  of  the.coatiact  uopn  tiie 
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groond  Qi  a  want  of  mutuality,  which  was 
tbe  same  question  passed  upon  on  the  hear- 
tnc  of  the  former  appeal.  Thej,  In  effect, 
directly  controverted  tbe  decision  then  made, 
and  were  in  conflict  with  the  Instruction  giv- 
en for  the  plalDtlff  hy  the  trial  conrt  In  obe- 
dience to  the  mandate  of  this  court  They 
were  therefore  properly  refosed. 
.  When  the  decision  of  this  court  on  the  for^ 
mer  appeal  was  made  and  certUled  to  the 
court  below,  the  validity  of  the  contract,  as 
set  out  In  the  instruction  pronounced  to  be 
right  and  proper,  was  no  longer  open  to  ques- 
tion by  the  trial  court,  or  to  re-examlnation 
even  this  court  upon  a  subsequent  appeal, 
at  least  upon  the  grounds  on  which  It  had 
been  assailed.  Tbat  decision  became,  to  that 
extent,  the  law  of  this  case,  and  was  final 
and  Irreversible.  This  is  well  settled  by  nu- 
merous decisions  of  this  court,  and  of  other 
courts  of  the  highest  authority.  HoUeran  v. 
Meisel,  »1  Ya.  148,  .21  S.  B.  6SS;  Railroad 
Co.  V.  MUls,  91  Va.  625,  22  S.  E.  606;  Oha- 
hoon's  Case.  21  Grat  822;  Oampbell's  Bx'rs 
T.  CampbeU's  Ex'r,  22  Orat.  e4»;  Bank  v. 
McVeigh.  29  Orat  SS4:  Insurance  Co.  v. 
Clemmitt,  77  Va.  366;  Bffinger  v.  Kenney.  79 
Va.  553;  Ftadlay  v,  Trigg's  Adm'r.  83  Va. 
GSa,  3.  S.  B.  142;  Railroad  Oo.  v.  Caxenove, 
83  Va.  744.  3  8.  £L  433;  and  Tnmer'a  Adm'r 
T.  Staples,  86  Va.  300,  9  S.  E.  1123. 

Our  conclusion  la  tbat  the  questions  sought 
to  be  raised  here  now  are  concluded  by  the 
decision  on  the  former  appeal,  and  are  not 
open  to  a  new  contention.  The  Judgment  of 
the  court  below  must  be  aflBrmed. 

KEITH,  absent 


(MTft.SU) 

BSTNOUM  T.  OOlOf ONWBAI/IS. 

(Siwnmt  Court  of  Appeals  of  Virginia.  April  8, 
•  1887.) 

CuOfllVAL  Law— JCRIBDIOTIOH. 

A  court  having  jnrisdiction  of  an  indictment 
for  fdony  Is  not  ousted  thereof  by  a  conviction 
of  a  misdemeanor  included  in  the  felony,  though 
it  has  no  oilgiDal  Jurisdictfon  of  sodi  misde- 
meanor. 

Sirror  to  Pittsylvania  county  conrt 

One  BeynoMs  was  convicted  of  assault  and 

tettsiT,  and  presents  his  petlttcm  for  a  writ  of 

error.  Denied. 

Bobert  H.  Tredwajr,  for  plaintiff  In  error. 

PBR  OTTRIAM.  The  accused  was  Indicted 
and  prosecuted  for  a  felony  of  wlilch  the  court 
had  original  jurisdiction,  and  although  the 
Jury,  by  their  verdict,  found  the  accused  not 
gnUty  of  the  felony,  but  guilty  of  an  assault 
and  battery.— a  cranponent  part  of  the  offense 
charged,— yet  the  court  having  properly  ac- 
quired cognizance  of  the  offense  charged,  we 
are  of  opinion  tliat  It  was  not  ousted  ot  Its 
jnrlfldlctltm  to  render  Judgment  on  the  ver- 
dict finding  him  guilty  of  the  misdemeanor 


which  was  included  within  the  USmy/  tat 
which  he  was  indicted  and  tried. 
The  writ  o<  errw  la  denied. 


BPES  et  aL  T.  WTTJiTAMff  ADKTB  et  aL 
(SuiH«me  Oonrt  of  Appeali  of  Virginia.  April  20, 
18970 

COHFROHisn— BsTTiiie  Asma— BvtDSNOs. 

A  compromise  of  a  wait  ttxe  settlanent  of  a 
deceased  guardian's  account,  entered  into  1^ 
advice  of  counBel,  and  ratified  by  decree,  after 
exaniinati<m  and  explanation  of  settlements  of 
the  account  reported  by  a  oonunissioner.  and  of 
exceptions  of  both  parties  tiiereto,  with  access 
to  all  sources  of  informadon  in  possessioD  of  the 
gnordian's  administrator,  could  not  be  set  aside, 
after  acquleacence  for  11  ye&n,  on  the  ground 
tliat  It  was  unequal  and  unjust,  and  entered  Into 
in  Ignorance  of  the  facts,  and  of  the  extent  of  the 
guardian's  liability,  in  the  alMnoe  of  fraud  or 
mutual  mistnlce. 

Appeal  from  drcnit  court,  Nottowi^  cdnnty. 

Suit  by  Thomas  P.  Bpes  and  others  against 
James  F.  Bpes,  administrator  of  F.  0.  Wil- 
liams, deceased,  and  othera.  Vtaa  a  decree 
dismissing  the  UH.  complainants  appeal  Af- 
firmed. 

W.  W.  &  B.  T.  Crump,  8.  S.  P.  Patteson, 
and  B.  B.  TbcHnason,  for  appellants.  Wm. 
H.  Mann,  for  appellees. 

RIBLY,  J.  In  the  year  1875  the  appellants, 
who  were  the  complainants  in  the  court  be- 
low, brought  suit  against  the  administrator  of 
the  late  guardian  of  the  female  complainant 
and  John  L.  Irby  and  his  sureties  for  a  settle- 
m^t  of  his  acconnt  as  their  guardian,  and  to 
recover  the  amount  in  wlilcb  he  should  be 
found  to  be  indebted.  Able  counsel  were  em- 
ployed on  both  sides,  and  the  suit  was  vlgor- 
oniJy  prosecuted  and  earnestly  defended. 

The  court  ordered  the  account  to  be  taken 
and  settled  by  one  of  its  commissioners,  who 
did  so,  and  reported  it  to  the  court  Excep- 
tions being  filed  to  the  report  by  both  sides, 
it  was  recommitted.  Several  settlements  of 
the  account  were  made  and  reported  to  the 
court  from  time  to  time  during  the  two  years 
the  cause  was  pending,  accompanied  by  va- 
rious alternate  statements  presenting  the  di- 
verse views  of  the  parties  with  respect  to  the 
matters  in  controvereiy.  At  the  April  term, 
1877,  of  the  court  both  sides  appear  to  have 
been  ready  for  the  aigument  of  the  questions 
at  issue.  During  the  term,  and  before  the 
hearing  of  the  cause,  the  several  r^rts  made 
of  the  settlement  of  the  account  of  the  guar- 
dian, with  the  exceptions  thereto,  were  care- 
fully examined  and  considered' by  the  counsel 
of  the  complainants,  and  by  their  advice  tlte 
complainants  tendered  In  writing  to  the  ad- 
ministrator of  the  guardian  a  ccmipromise  of 
the  matters  in  litigation,  which  he  accepte<1. 
The  court  entered  a  decree  approving  and  rat- 
i^ing  the  compromise,  and  decreeing  in  ae- 
cordance  therewith,  and  thereupon  ordered  the 
case  to  be  stricken  from  tbe  docket 
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A  further  compromise  was  made  on  Septem- 
ber 8,  1879,  by  the  coinplaiiumts  witb  John 
E.  Perklnson  and  tbe  executor  of  F.  W.  Epes, 
deceased,  tbe  said  Perklnson  and  Epes  being 
earetles  on  tbe  bond  of  the  guardian,  by  which 
Perklnson  and  tbe  estate  of  Epes  were  re- 
leased from  all  liability  on  the  bond  of  the 
guardian,  and  especially  from  all  liability  for 
the  amoimt  decreed  against  the  administrator 
of  the  guardian  at  tbe  April  term,  1S77.  In 
pursuance  of  the  terms  of  tbe  compromise 
then  made,  and  by  which  the  complainants 
at  the  same  time  also  removed  all  obstades  to 
the  subjection  of  the  entire  estate  of  the  guar^ 
dlan  to  the  payment  of  th^r  claims. 

In  tbe  year  1888—11  years  after  tbe  com- 
promise of  tbe  suit  brought  by  tbe  complain- 
ants against  tbe  administrator  of  the  guar- 
dian and  his  sureties— the  complainants  Insti- 
tuted this  present  STilt  to  set  aside  and  annul 
the  compromise  and  the  decree  entered  In 
pursuance  of  it,  and  to  reopei  and  resettle  the 
account  of  the  guardian.  In  their  bill  they  ex- 
pressly state  tliat  they  do  not  charge  fraud  or 
deceit  against  the  administrator  of  the  guar- 
dian or  his  sureties  In  maldng  the  compromise, 
though  they  reserved  the  right  to  amend  their 
bill,  and  do  so,  If,  in  the  progress  of  tbe  cause, 
the  facta  developed  should  Justify  them  in 
doing  so,  of  wtilch  reserved  right  they  never 
saw  proper  to  avail  themselves.  The  grava- 
men of  tbe  suit  was  that  the  compromise  was 
very  unequal  and  unjust  to  them,  and  was 
entered  Into  troth  by  them  and  the  administra- 
tor of  the  guardian  in  ignorance  of  all  tbe 
focts  of  the  case,  and  of  the  extent  of  tbe 
real  liability  of  the  guardian. 

It  would  not  be  practicable  within  the  lim- 
its of  an  opinion  to  review  at  length  the  evi- 
dence contained  In  the  record.  It  must  suffice 
to  say  that  It  wholly  falls  to  show  that  the 
compromise  was  induced  by  fraud  or  any  mis- 
representation or  concealment  on  the  part  of 
the  administrator  of  tbe  guardian  or  his  sure- 
tlea,  or  that  it  was  entered  into  under  a  mis- 
take by  the  parties  of  any  material  matter. 
Its  object  and  Intent  was  to  satisfy  and  for- 
ever settle  the  entire  liability  of  the  guardian 
and  his  sureties  to  complainants,  and  it  was 
BO  underetood  by  all  the  parties.  The  evi- 
dence strongly  tends  to  prove,  if  It  does  not 
conclusively  ^ow,  that  the  particular  debts 
alleged  to  belong  to  the  wards,  and  charged  to 
have  been  unknown  to  the  parties  at  tbe  time 
of  the  compromise,  and  therefore  claimed  not 
to  have  been  embraced  by  It,  were,  so  far  as 
the  guardian  was  liable  for  any  of  them,  du- 
ly accounted  tor  to  them,  with  the  exception 
of  the  Bland  debt;  and  this  debt,  the  evi- 
dence tends  to  prove,  would  have  been  long 
ago  collected  by  the  original  counsel  of  the 
complainants  but  for  thrfr  action. 

Tbe  objection  made  to  tbe  reading  of  the 
deposition  of  Col.  Fitzgerald,  who  was  one  of 
tbe  counsel  for  the  complainants  at  the  time 
the  compromise  was  entered  Into,  and  tbe 
counsel  who  was  employed  to  bring  the  suit, 
and  conducted  it  to  ita  concloslon,  waa  waived 


by  the  counsel  for  tbe  appellants  In  tbe  ont 
argument  here.  His  d^sltlon,  together  with 
the  other  testimony  In  the  cause,  seta  fortii 
fully  the  drcnmstancea  under  which  the  conv 
promise  was  made,  and  the  eminent  proprie- 
ty of  thus  ending  the  litlgattm  and  aeMing 
the  matters  In  controversy. 

The  guardian  was  dead.  The  greater  part 
of  the  records  ot  the  court  In  which  he  had 
qualified  had  been  destroyed,  Incladlng  all  tiu 
ex  parte  accounts  settled  by  the  goaidlan,  and 
such  of  the  records  as  had  not  been  destroyed 
were  In  great  confusion.  Hie  complainants, 
when  they  employed  counsel  to  sue  the  estate 
of  their  guardian  and  his  sureties,  could  give 
him  but  little,  if  any,  Information  of  the  stand- 
ing of  the  account  of  the  guardian,  and  he 
could  only  obtain  from  the  commissioner  who 
bad  settled  the  ex  parte  accounts  of  tbe  guai^ 
dian  the  rough  drafts  of  some  of  them,  hot 
on  applying  to  tbe  administrator  of  the  guar- 
dian for  lnformat1<m,  be  was  furnished  with 
every  facility,  and  given  full  and  free  access 
to  tbe  books  and  papers  of  the  guardian. 
Nothing  was  withheld  from  him  or  the  com- 
plainants. AH  the  information  possessed  bj 
the  administrator  In  regard  to  the  matters  In 
controversy  was  cheerfully  furnished  to  tlie 
complainants  and  their  counsel,  and  a^  other 
sources  of  information  were  as  <^>en  and  acces- 
sible to  them  as  to  the  administrator. 

The  compromise  was  not  entered  Into  until 
every  effort  had  been  made  to  ascertain  the 
extent  of  the  liability  of  the  guardian  to  the 
complalnante  by  settlements  made  by  a  com- 
missioner of  toe  court,  and  after  tbe  several 
reports  <rf  the  account  returned  to  the  court 
by  the  commissioner,  and  the  various  alternate 
statements  accompanying  them,  and  present- 
ing the  matters  In  controversy  from  different 
standpoints,  and  the  exceptions  taken  to  the 
reports  by  both  sides,  had  been  carefully  ex- 
amined and  considered  by  Col.  Fltzg^ald  and 
the  late  Judge  Irving,  who  had  been  associat- 
ed with  him  during  the  pn^reas  of  the  cause 
as  counsel  for  the  complainants,  and  th^  bad 
fully  explained  to  the  complalnante  the  ac- 
count and  tbe  questions  raised  to  It  by  the  ex- 
ceptions and  the  prospect  of  ultimate  recoveiy- 
The  complainants  entered  Into  it  not  inconsid- 
erately or  unadvisedly,  but  with  full  kaowl- 
edge  of  all  the  circumstances  of  the  case.  A 
compromise  of  an  uncertain  liability,  entered 
Into  under  such  circumstances,  and  under  the 
delltwrate  advice  of  counsel  of  such  long  ex- 
perience and  of  the  highest  professional  repa- 
tatlMi  and  Integrity,  that  has  been  fully  exe- 
cuted and  acquiesced  In  for  11  yean,  should 
not  be  set  aside  and  annulled,  and  the  matters 
thereby  settled  reopened,  except  upon  tbe 
clearest  proof  of  fraud,  mlraepresentatlon. 
concealment,  or  mutual  mistake. 

Upon  a  survey  of  the  whole  case  as  present- 
ed by  the  record,  we  are  satisfied  that  tbe  ac- 
tion of  the  circuit  court  in  dismissing  the  bill 
of  the  complainants  was  plainly  right  The 
decree  appealed  from  must  therefore  be  af- 
firmed. 
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WBSTBBN  UNION  TEL.  00.  t.  OODDIN. 

(Supreme  Court  of  Appeal!  ot  YlqMa*  April  8, 
1897J 

snnuiiui  coukt— jurjrdiotioji  —  oomtitdtioiial 

Question. 

Jarisdiction  of  the  supreme  court  of  appeals 
coald  not  be  snstained  on  the  groand  that  a  ques-i 
tion  ander  the  conHtitntJon  of  the  United  States 
WIS  involved,  where,  at  the  time  tlie  writ  of  error 
was  obtained,  die  questitm  bad  been  twice  de- 
termined by  said  court  adversely  to  the  conten- 
tion of  plalntifl  la  «tnii^  K0&  was  hence  no  tonger 
"debatable." 

Error  Ac  law  ud  eontty  court  of  dtj  of 
Richmond. 

Action  1^  B.  a  Ooddln  against  tiie  Western 
Union  Telesraph  Company.  Ttaers  mm  a 
venllct  for  plaintiff,  and  defendant  brings  er- 
ror. Dismissed. 

StUes  &  Holladay.  for  plaintiff  In  error.  B. 
S.  WaddlU.  Jr.,  and  J.  &  Parrlsh,  for  defend- 
ant In  error. 

KKITH,  P.  The  defendant  In  error  brought 
an  action  of  debt  in  the  law  and  equity  conrt 
of  the  dty  of  Blchmond,  to  recover  of  the 
Western  Union  Telegraph  Company  the  aum 
of  $100,  the  penalty  prescribed  b^  section 
1282  of  the  Code  for  failure  to  promptly  de- 
llTer  a  dispatch.  The  defendant  demurred  to 
the  plalntUTs  declaration,  upon  the  ground 
that  section  1292  of  the  Code,  npon  which  the 
pialntUI'e  right  of  action  la  based,  is  In  con- 
travention of  section  8  of  article  1  of  the 
constltntlon  of  the  United  States,  and  la 
therefore  void.  It  also  offered  a  plea  present- 
ing the  same  proposition  of  law,  bat  the  conrt 
overmled  the  demmrer  to  the  declaration, 
and  rejected  the  plea.  Thereupon,  evidence 
being  Introduced,  the  defendant  offered  cer- 
tain Instructions,  the  first  of  which  also  raises 
the  same  coDSdtutloDal  question  presented  in 
the  demurrer  and  plea.  The  court  refused 
to  give  this  instruction.  Other  instructions 
were  offered  by  the  defendant,  and  refnsed 
by  the  eonrt,  and  certain  InatmctlonB  were 
given  by  the  court,  over  the  objection  of  the 
plaintiff  tn  error,  to  all  of  which  rulings  the 
plaintiff  In  error  doly  excepted.  There  was 
a  verdict  for  the  defendant  in  error,  and  a 
motion  to  set  it  aside,  which  was  overruled; 
and  the  plaintiff  In  error  again  excepted,  and 
sabseqnently  applied  for  and  obtained  a  writ 
of  error  from  one  of  the  Judges  of  this  court 

On  t>ehalf  of  the  defendant  In  error  It  Is 
contended  that  this  conrt  Is  without  Juris- 
diction, the  amoont  being  1^  than  $500. 

On  behalf  of  the  plaintiff  In  enor  the  Jtuis- 
dictlon  of  this  conrt  is  maintained,  upon  the 
ground  that  a  CMistltntloiial  question  is  In- 
volved. 

Tbe  writ  of  error  was  awarded  In  this 
case  on  the  2d  of  October,  1893. 

On  November  16,  18&3,  this  court,  in  the 
case  of  Telegraph  Co.  v.  Tyler,  90  Va.  207, 
IS  8.  B.  280,  held  (Jodge  Lewis  delivering 
tlie  i^mion)  that  section  1298  of  tbe  Code  Is 


not  In  conflict  with  the  constitntlon  of  the 
United  States  or  any  act  of  congress  passed 
In  pursuance  thereof;  and  In  Telegraph  Co. 
T.  Brl«^t.  90  Va.  778, 20  S.  B.  146,  that  posltloa 
was  reaffirmed;  and  In  the  case  of  Ttiegr^h 
CO.  V.  James,  162  U.  8.  660.  IB  Sop.  Ot  934, 
similar  provlalona  In  a  statute  of  the  state  of 
Georgia  wa«  hdd  to  be  a  reasonable  exer- 
cise of  tbe  police  power  of  the  state,  and 
not  in  conflict  with  the  federal  constitution. 

In  the  recent  case  of  Telegraph  Co.  v.  Pow- 
ell (decided  at  the  February  term)  26  S.  B. 
828,  there  were  two  counts  in  the  dedaratloo, 
the  first  based  npon  section  139!l«  and  tlia 
other  npon  section  1202.  There  «m  a  Judg- 
ment against  tbe  company  in  the  trial  court, 
a  writ  of  error  awarded  by  this  court,  and  a 
motion  to  dismiss  for  want  of  Jorlsdlctlcm. 
Judge  Buchanan,  delivering  the  opinion,  aft- 
er referring  to  the  cases  Just  cited,  says: 
"When  this  writ  of  error  was  awarded,  sec- 
tion 1291  had  not  been  held  by  this  coort  to 
be  constitutional,  nor  had  the  decision  In  the 
James  Case  been  made  by  the  supreme  court 
of  tbe  United  States,  holding  such  legislation 
to  be  a  valid  exercise  of  tbe  police  power. 
Under  the  clmunstances  snrronndlng  this 
case,  we  cannot  say  that  the  Jurisdiction  of 
this  conrt  was  not  invoked  In  good  faith  to 
determine  the  constitutionality  of  the  stat- 
utes In  question.  Its  Jurisdiction  having 
been  pn^rly  Invoked  upon  one  of  tbe  gronnds 
provided  in  the  constitution  and  laws.  It  has 
Jurisdiction  for  all  purposes,  althougb  the 
amount  Invcdved  Is  less  than  $500." 

At  the  time  tbe  writ  of  error  In  tbe  case 
before  us  was  awarded,  tbe  consUtntlonallty 
of  section  1202  had  been  twice  passed  upon 
in  this  court,  and  it  was  no  longer  a  debat- 
able question.  The  test  of  "good  faith"  does 
not  fully  meet  tbe  difficulty.  Counsel  and 
parties  may  with  perfect  good  faith  ask  the 
reiterated  Judgment  of  this  court  npon  any 
question,  and  I  do  not  clearly  perceive  how 
this  conrt  could  say  at  Jnst  what  point  the 
appeal  to  It  was  wanting  In  good  faith.  A 
better  test,  perhaps.  Is  to  be  found  in  con- 
sidering whether  m  not  tbe  point  presented 
Is  any  longer  open  for  argument  Is  It  A 
debatable  qtiestl(m?  See  Bne.  PL  ft  Pete.  m. 
40,  41;  City  of  TIrden  v.  Allan,  107  Dl.  SOS; 
Chaplin  V.  Commissioners,  126  HI.  264,  18 
N.  B.  76S.  Applying  this  test,  It  la  plain  that 
the  constitutionality  of  section  1282  Is  not  an 
open  one  In  this  court;  It  Is  no  longer  "de- 
batable.** 

We  are  of  opinion  that  the  writ  of  «rror 
heretofore  awarded  should  be  dismissed. 


94  Ta  637} 
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authorised  a  tauway  company  to  build>a  tunnel  i 
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for  Iti  road  under  a  itreet  It  wai  not  liable  for 
the  negliffence  or  wrongfol  acts  of  the  company 
in  so  constracting  the  tnnnel  that  the  land  in 
front  of  plaintlff'fl  ktt  receded  to  the  injurr  of  the 
hoTisea  tbereoD,  siuce  In  so  anthotizlng  the  com- 
pan7  the  dtr  merely  exercised  a  delegated  gOT- 
emmental  power. 

2.  Where  a  citr,  ander  anthorfty  of  its  charter, 
aathorteed  a  railway  company  to  build  a  tunnel 
under  a  Btreet,  and  took  a  bond  to  protect  itKU 
fttim  fnilore  to  comply  with  the  ordinance,  and  to 
Indemnl^  persons  Injured  by  the  company's  nes- 
ligence  or  wrongful  acts  in  constructing  and 
using  the  tunnel,  the  bond  did  not  impose  lia- 
bility to  such  persons  on  the  dtj. 

Emnr  to  Uw  and  eqoitr  court  of  city  of 
Bichmond. 

Action  b7  Sarah  A.  Terry  against  the  city 
of  Bichmond.  From  a  Judgment  in  ttLYor  of 
defendant,  plalntUE  brings  error.  Affirmed. 

Ttae  conrt  refused  to  give  the  following  In- 
■traction:  "though  the  Jttfy  bellere  from  the 
erldence  that  the  trespasBes  complained  of  In 
the  declaration  were  committed  by  the  Rich- 
mond &  Chesapeake  Bailroad  Oomiuny,  yet, 
If  they  also  believe  thi^  said  company  was 
acting  tmder  and  hy  vlrtne  of  the  authority 
conferred  on  said  company  by  the  ordinance 

ot  the  city  of  Blcbmond  approred  ,  18S8, 

and  ordinances  amendatory  thoreof,  then 
they,  the  jury,  should  find  for  the  plaintiff, 
and  assess  such  damage  as  has  been  sustain- 
ed by  the  pl^ntitf  by  reason  of  such  trespass, 
not  In  excess  of  the  sum  claimed  In  the  dec- 
laration.'' 

The  following  Instmctlon  was  given  by  the 
coort;  "The  Jtiry  are  Instructed  that  If  they 
believe  from  the  evidence  that  the  damage  to 
the  property  of  the  plaintiff,  as  narrated  In 
the  evidence,  was  caused  by  the  digging  of 
the  tnnnel  In  Blghth  street,  and  that  said 
tunnel  was  dug  and  propped  by  the  Bichmond 
ft  Chesapeake  Bailroad  Company  under  the 
(n-lvlleges  granted  it  by  the  ordinances  of  the 
city  of  Bichmond,  but  that  no  agent,  employe, 
or  officer  of  the  dty  of  Richmond  did  any  part 
of  BfUd  work  of  digging  or  propping,  they 
must  find  for  the  defendant." 

Pollard  &  Sands,  for  plaintiff  In  error.  OL 
V.  MeredldA,  for  defendant  In  error. 

RIELY,  J.  The  Richmcmd  ft  Chesapeake 
Railroad  Company,  a  corporatism  created  by 
the  general  assembly .  of  Vlrginiat  was  au- 
thorized by  Its  charter  to  construct  and  op- 
erate a  railroad  from  the  city  of  Blcbmond  to 
a  point  on%  the  Chesapeake  Bay,  near  the 
mouth  -of  the  Potomac  livei'. 

The  council  of  the  city,  under  the  authority 
vested  in  It  by  the  charter  of  the  city,  adopt- 
ed an  ordinance  authorizing  the  railroad  com- 
pany to  enter  the  city  and  use  Its  streets  for 
Its  roadway,  and  to  build  and  construct  a 
tunnel  for  a  double  railway  track  under 
KIghth  street 

The  company  began  the  construction  of  the 
tunnel,  and,  after  partly  excavating  It,  ceased 
to  work  upon  It  The  tunnel,  not  being  prop- 
erly supported  or  arched,  subsequently  gave 
way  In  the  centor  of  the  street  and  the  su- 


perincumbent earth  caved  In.  Tbls  caused 
the  earth  to  recede  from  the  fnmt  of  plain- 
tiff's lot,  and  greatly  injured  two  tenement 
houses  thereon  belonging  to  her.  The  city, 
after  the  caving  In  of  the  tunnel,  caused  the 
excavati<»  to  be  filled,  and  Um  street  to  be  re- 
paired. 

.  This  suit  was  brought  by  the  owner  of  the 
property  to  recover  from  the  dty  the  dam- 
ages she  had  sustained.  The  question  to  be 
decided  Is  whether  w  not  the  d^  is  liable 
for  the  aegUgeuce  or  wraogfnl  aots  of  tbe  rail- 
road company. 

The  railroad  company  being  created  and 
chartered  by  tiie  sovsielgn  power  of  the  state, 
and  authorized  to  construct  and  operate  a 
railroad  from  the  city  of  Richmond,  and  the 
council  <^  the  dty  -  being  authorized  by  Its 
charter  to  permit  the  railroad  company  to  en- 
ter and  use  its  streets  for  its  roadway,  the  le- 
gality of  the  action  of  the  ooundl  in  granting 
such  permission  Is  beycmd  question,  and  no 
liability  therefor  can  be  maintained. 

The  right  of  the  council  to  determine  and 
designate  the  route  and  grade  of  any  railroad 
to  be  laid  in  the  dty  includes  the  authority 
to  permit  the  rallnmd  company  to  rtm  under 
the  street  as  w^  as  up(m  It.  Tbo  servitude 
Is  the  same  in  each  case.  As  was  said  In  the 
case  of  City  of  Chicago  v.  Rumsey,  87  m.  364: 
"There  Is  no  principle  upon  which  the  right 
to  locate  a  railroad  upon  a  street  as  a  legiti- 
mate use  of  tbe  street  can  be  sanctioned  which 
will  not  also  sanction  the  construction  of  a 
tunnel  in  a  street  Tbe  tunnti  does  not 
change  tbe  character  of  ttM  street,  or  api^  ft 
to  a  new  use." 

The  ordinance  adopted  by  tbe  council  tai 
granting  to  tbe  railroad  company  the  right  to 
occupy  the  atreeto  of  the  dty,  and  ctmstmct 
the  tunnel,  shows  tliat  great  care  was  taken 
by  the  requlr^ent  of  proper  safeguards  to 
prevent  the  obstruction  of  or  Interference 
with  the  reasonable  and  tegltUnate  nm  of  tbt 
streets  by  the  pnUlc. 

The  building  of  the  raOroad  and  tbe  con- 
structltm  of  the  tunnel  was  solely  the  under- 
taking of  the  railroad  company.  It  alone  paid 
or  was  liable  for  all  the  expense  of  the  work. 
Beyond  prescribing  the  route  and  grade  of  the 
road  and  making  due  [mvlslou  for  the  safety 
of  Its  streeto  and  the  preservation  of  Its  cul- 
verts, sewers,  and  water  and  gas  plp^  and 
seeing  that  Its  requirements  In  respect  to  these 
matters  were  observed,  the  dty  exercised  do 
control  of  the  enterprise,  nor  took  nor  had 
any  part  in  It  The  Improvement  was  not 
undertaken  tor  Its  profit  but  was  a  private 
enterprise  tor  private  profit.  The  railroad 
company  was  In  no  sense  the  agent  of  tbe 
clt7,  but  In  constructing  and  operating  tbe 
road  it  was  acting  and  would  act  tor  itself, 
and  not  for  the  dty. 

The  permission  granted  to  enter  and  use  tiie 
streets  of  the  dty  for  a  roadway  conferred  no 
right  whatever  upon  the  railroad  company  to 
take  or  Invade  the  v^x^^xty  ot  any  dtlsen 
wlthcMt  jnst  coDQMnsatioD,  or  aanctlooed  any 
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tort  It  mlj^  commit,  any  more  thtn  a  license 
to  a  person  to  engage  In  some  l^lUmate  prl- 
rate  buBlneas  repairing  each  license  would  ren- 
der It  liable  for  a  tort  that  smdi  penon  mlgbt 
oommlt  In  title  putHntt  the  trailiieH  he  was 
my  licensed  to  carry  on. 

In  MUott,  Boads  &  8.  p.  622,  the  law  on 
this  subject  la  tbos  stated:  "In  granting  a 
right  to  occupy  a  street  by  a  railroad  track, 
a  municipal  cocporaflon  axerdaes  a  dd^ated 
goremmental  power,  and  for  the  bare  ex^ 
else  of  BDch  a  power  is  not  liable  to  abutting 
owners.  It  Is  evident  that  the  exercise  of  a 
governmental  power  cannot,  of  itself,  subject 
the  mauilclpalltir  to  a  private  actlm;  Imt,  If 
the  municipal  cwporatlon  should  Join  the  rail- 
road company  In  doing  an  act  which  would  so 
Impair  the  easunent  of  access,  or  so  Injure  the 
abutting  property,  as  to  cause  the  proper^ 
owner  special  damages,  then  It  may  be  that 
the  owner  could  mitiTriniTi  his  action  tor  dam- 
ag^  Where,  however,  no  more  Is  done  than 
the  enactment  ot  an  ordinance  granting  the 
privilege  of  occupancy,  It  seems  quite  dear 
that  no  private  action  would  lie  against  the 
municipality  t<x  damages." 

In  DiUenbach  v.  City  of  XenlO,  41  Ohio  St 
207,  It  was  held  that  where  a  city,  under  the 
anth<»lt7  given  It  by  statute,  granted  to  a 
railroad  company  the  right  to  construct  and 
use  Its  track  In  a  street,  the  city  was  not  lia- 
ble to  the  owner  of  a  lot  adjacrat  to  the  street 
for  damages  to  his  prop^iy  resulting  from 
such  use  of  the  street  by  the  railroad  ccmpany. 

In  Burkam  t.  Railroad  Co.,  122  Ind.  344,  23 
N.  H.  789,  Blllott,  J.,  speaking  for  the  coart, 
said:  "We  have  no  doubt  an  abutting 
owner  has  a  prt^etary  right  In  the  street  ot 
which  he  cannot  be  deiHived  without  compen- 
saticai.  •  *  •  Bat  It  oo  means  follows 
from  this  that  a  <Aty  In  granting  a  right  tO'  a 
railroad  company  to  use  a  street  deprives  the 
abutter  of  his  property.  The  grant  by  the  mu- 
nicipal corporation  transfers  no  pn^rletary 
rights  ot  the  abutter,  it  simidy  grants  the  pilv- 
flege  the  dty  has  power  to  grant  In  granting 
such  a  privilege  a  city  exercises  a  power  dele- 
gated to  ft  by  the  sovereign,  and  It  is  not  lia- 
ble for  exercising  such  a  power.  •  •  •Not- 
withstanding the  grant  by  the  mtmldpallty^ 
the  abutting  owner  has  a  right  to  recover  such 
damage  as  he  may  bare  sustained  by  the  ad- 
ditional burden  Imposed  upon  his  land.  *  *  • 
But  the  right  ot  the  abutter  to  compensation 
is  against  the  railroad  company,  and  notb 
agnhist  the  dty."  See,  also,  Frith  v.  City 
Dnbaqne,  4S  Iowa.  400. 

The  bond  of  indemnity  taken  by  the  dty  ot 
Richmond  trotn  the  Richmond  &  Chesapeake 
Railroad  Company  did  not  operate  to  Unildse 
upon  the  dty  a  llaUllty  which  would  not  have 
otherwise  existed,  dm  have  the  effect  of  mak- 
ing It  responslbto  tor  any  damage  done  by  the 
railroad  company,  where  the  law  would  not 
have  made  it  liable  in  the  absence'  ot  such 
b<Hid.  l%e  pcoTlslrais  of  the  bond  show  that 
the  object  of  the  city  in  requiring  It  was  to 
protect  UnU  against  any  loss  It  might  be  flub* 


Jected  to,  or  any  expense  It  might  have  to  ta< 
cur.  In  consequ^ice  of  the  failure  ot  the  rail- 
road company  to  c(HDply  with  the  require- 
ments of  the  ordinance  granting  to  It  permis- 
sion to  cocistruct  the  tnmnl,  and  also  to  pro- 
vide indemnity  to  any  one  who  might  sustain 
hijuiy  to  Us  person,  or  pnqierty  by  the  negli- 
gence or  wrongful  acta  ot  the  railroad  com- 
pany In  the  coostmcUoa  or  use  of  the  tunnel. 
If  he  chose  to  avail  himself  ot  It  Taking  the 
bond  did  not  Increase  12ie  liability  of  the  dty. 

A  number  ot  cases  dedded  this  court  In 
which  the  munldpallty  was  held  req^onalUe, 
were  dted  and  rdled.  oa.  to  stqqport  the  claim 
of  liability  of  the  dty  in  the  case  at  bar,  but 
they  do  not  auppwt  the  contention  of  the  plain- 
tiff in  ernar.  The  liability  in  those  cases  rat- 
ed upon  a  different  ground  from  that  which 
nnderUee  this  case.  Its  sdnUmi  d^nds  vjh 
on  the  appllcatloQ  ot  a  dlCterent  prlndpleb 
The  act  of  the  dty,  .whl^  Is  the  subject  ot 
the  complaint  here,  was  the  exercise  of  a 
ddegated  governmental  power,  but  It  will  be 
found  upon  examination  that  the  liability  In 
each  and  all  of  the  cases  referred  to  was  based 
either  upon  a  tort  committed  by  the  dty  Itself 
through  Its  officers  or  agmts,  or  upon  tbe  neg- 
lect ot  tbe  dty  to  perform  some  ministerial 
and  absolute  corporate  duty;  such  as  not  glr- 
ing  warning  of  the  dangerous  Cfrndltim  of  the 
entrance  to  Its  sidewalk  from  an  estatdlshed 
walking  way.XOrme  v.  City  of  Richmond,  79 
Ya.  86);  or  not  keet^ug  Its  sidewalk  In  a  safe 
condition  (Noble  v.  City  of  Richmond,  81 
Grat  280);  or  for  falling,  when  elevating 
the  grade  of  Its  street,  to  make  provision  for 
the  escape  of  surface  wafer,  and  caudng  It  to 
flow  back  upon  an  adjoining  lot  (Smith  v. 
City  of  Alexandria,  83  Orat  208);  or  tor  neg- 
lecting to  repair  a  sewer  (Chalkley  V.  City  of 
Richmond,  88  Ta.  402,  14  S.  B.  330);  of  for 
Infringing,  In  lowering  the  grade  of  Its  street 
upcm  th^  right  of  the  owner  of  an  adjoining  lot 
to  lateral  BUi^KHrt  tor  his  soO  (Steams  v.  City 
of  Richmond,  88  Vs.  902,  14  S.  B.  847); 
for  allowing  obstructions  to  be  In  the  water 
adjacent  to  a  wharf  owned  by  the  dty,  and 
for  whose  use  It  diarged,  ot  was  elOltled  to 
charge,  whaiftige  (Ci^  ot  Petmbui^  v.  Aptde- 
gartb's  Adm'r,  28  Orat  321).  In  :nft  one  of 
them  was  the  question  Involved  which  Is  here 
presented.  In  no  one  ot  tbem  was  the  dalm 
against  the  city  for  damages  for  a  tort  com- 
mitted by  an  Individual  or  a  body  corporate 
in  the  pursuit  of  hte  or  its  buslneff,  and  tat 
his  or  its  own  beneflt  and  pieflt 

The  dnty  of  a  monldpal  n^fncatlon  to  see 
that  Ha  strsets  and  sidewalk  ore  In  a  safe 
condition,  and  that  Its  sewers  and  drains  are 
^pt  hi  good  order,  and  that  its  otliw.41ke.ipn- 
nic^}al  obligatitms  are  cared  tat,  Is  a  purely 
ministerial  and  absolnte  corporate  duty,  as- 
sumed in  consid<aatlon  of  .  tbe  privileges  con- 
ferred by  Its  charter;  and  the  law  holds  the 
municipality  res^MHislble  tor  aa  Injm^  result- 
ing frmi  the  n^llgent  dtechaige  of  such  dnty, 
or  the  ae^lgent  omission  to  dtecbarge  It  but 
exempts  it  tvaa  IjabUUsr  £or:t(w-«Kefd8e  of 
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gOTenuoentat  or  dlBcretlonary  powers.  Olty 
of  Richmond  T.  Long's  Adm'r,  17  Grat  375; 
aty  of  Fetersbui^  v.  Applegarth's  Adm'r,  28 
Grat.  343;  MUIb  t.  City  at  Brooklyn,  32  N.  T. 
489,  497;  HUl  T.  City  of  Boston,  122  Haas. 
344;  EUtott,  Roads  &  8.  pp.  504,  632;  2  DIE 
Mun.  Coip.  H  104&-1040;  Tied.  Mnn.  Corp. 
I  349;  and  Cooley,  Torts  <2d  Sd.)  pp.  73&-743. 

The  dty  (tf  Rlchmcmd.  In  licensing  the  Blcb- 
mtmd  &  Chesapeake  Ballroad  Company,  a 
cofpwatlaQ  oreated  and  chartered  by  the  sor- 
erelgn  power  ot  the  state,  to  eat&e  and  use  Its 
iftreets  for  its  roadway,  and  to  construct  a 
tonnel  to  tbat  end,  having  the  power,  under 
tts  charter,  to  grant  such  pomlsston,  exav 
clsed  a  pnUlc  or  goTwnmoital  power,  and  the 
law  exempts  It  frcxn  re^nsibtllty  for  an  in< 
Jury  resulting  frcHn  the  negligence  or  wrongful 
act  of  the  railroad  company,  unless  sacb  In- 
jury was  also  doe  to  the  failure  of  the  e\ty  to 
discharge  K«ne  ministerial  and  obligatory 
duty. 

The  court  below  therefore  committed  no  er- 
ror In  refusing  to  glre  the  Instruction  asked 
for  by  the  plaintiff  and  In  glTlng  tbat  asked 
fw  by  the  defendant,  nor  In  refusing  to  set 
aside  the  verdict,  and  award  the  plaintiff  a 
new  trial;  and  its  Judgment  must  be  afflimedL 


(14  Vl  671) 

MORRIS  T.  DBANB  et  aL 

(Sivreme  Court  of  Appeals  of  Virginia.  April  IB. 
1897.) 

Appeal— ExcBPrioNB. 
Bxceptira  need  not  be  taken  to  a  judgment 
ot  Ihe  drcnit  court  on  a  writ  ot  error  to  the  coun- 
ty court. 

BiTror  to  circuit  court,  Green  county. 

Action  by  F.  S.  Deane  and  others  against  B. 
B.  Morris  in  the  county  court  There  was  a 
Judgment  for  defendant,  and  plaintiffs  sued 
out  a  writ  of  error  to  the  circuit  court,  and 
from  a  Judgment  of  rerersal  by  that  court  a 
writ  of  error  was  sued  out  to  the  supreme 
court  of  appeals.  Berersed. 

J<^  B.  BoUer,  tor  plalntllC  In  ernnr.  W.  W. 
&  B.  T.  Crump  and  B.  8.  Thomas,  fir  defend- 
ants in  error. 

HARBISON,  J.  This  action  of  tmlawfnl  de- 
tainer was  tried  In  the  conntr  eonr^  aU  mat- 
ters  of  law  and  fact  beli^  submitted  to  the 
conrt  iSor  ita  Judgment,  and,  on  a  regolar  bill 
of  exceptions  embodying  the  evidence,  was 
taken  1^  wzlt  of  error  to  the  circuit  court, 
and  from  tbat  conrt  brought  wilt  of  OTior 
to  thla. 

The  conrt  1m  of  opinion  ttiat  the  contenUoa  ot 
the  defendants  in  error  here,  tbat  the  case 
staould  be  dismissed  because  no  exception  was 
taken  to  the  Judgment  ot  the  drcnit  court.  Is 
not  tenable.  Tbere  was  no  necessl^  fw  a 
bill  ot  exertions  to  the  Judgment  ot  tiie  cir- 
cuit court.  Tbat  court  leTlewed  the  Judg- 
ment ot  the  eoun^  court  on  writ  ot  error,  and 
could  look  at  nothing  except  the  record  of  the 


county  court  brought  up  on  the  writ;  and.  it 
the  circuit  court  erred  in  Its  Judgment,  the  er- 
ror appears  by  the  record  of  that  court,  with* 
out  any  bill  of  exceptions. 

The  conrt  la  further  of  oplniott  that  the 
plaintiffs  In  the  county  court  wholly  Called  to 
show  that  they  were  entlUed  to  the  possession 
of  the  land  In  controrersy,  and  therefore  that 
court  did  not  err  In  giving  Judgment  In  favor 
of  the  defendant  The  only  matter  In  issue, 
however,  was  the  right  of  posscBrion.  and 
therefore  the  declaration  by  the  county  court 
in  its  judgment  that  the  defendant  held  the 
fee-simple  title  cannot  prejudice  the  rigbts  of 
the  parties  In  any  iwoceedlng  InroMns  tiie 
tie  to  aald  land. 

The  court  Is  further  9t  c^lnlon  that  the  dr- 
cnit conrt  erred  In  reveraliig  the  Jndgmoit  of 
the  county  conrt,  and  In  giving  Judgment  Cor 
the  plalntltra 

For  the  fOreg(rtng  reasons  the  Judgment  of 
the  drctiit  conrt  must  be  reversed  and  set 
aside,  and  this  court  wID  enter  sudi  Judgmoit 
as  said  circuit  conrt  ought  to  have  entoeo. 


8TBINGFBLL0W  v.  WISB  ct  aL 
(Supreme  Oourt  of  .^tpeals  ui  Vlrtfmla.  IS, 
18870 

FABTmasHtF— WiHDiNO  tT^— AcooimnrQ. 
In  antidpatitm  of  an  agreement  for  a  limited 
partnership,  under  Code,  S  2878,  transactioiu 
occurred  on  acconnt  of  the  proposed  firm,  and 
adTances  of  labor,  material,  and  money  were 
nude  for  its  beneStl  but  tlie  agreemrat  was  oerer 
consummated.  Had,  on  a  bill  by  one  of  the 
proposed  partners  to  enjoin  the  conduct  of  the 
proposed  businesB  by  the  otliers  in  the  firm  name, 
no  rights  of  creditors  bdng  involved,  tiiat  there 
was  no  partnership,  and  the  use  of  the  firm  name 
should  be  enjoined,  but  that  an  accounting  aboold 
be  bad  on  prindples  analogous  to  those  adcvted 
in  winding  up  a  common-law  partnership,  ai^ 
the  Beveral  partieB  put  aa  far  as  possible  In  statu 
qno;  to  wlildi  eaa  an  accounting  waa  properly 
ordered  of  advances  made  for  the  benefit  of  the 
firm  and  the  value  thereof,  of  any  property  ac- 
quired or  profits  made  by  the  co-operation  fff  tbe 
parties  in  the  use  of  the  means  contributed,  and 
(tf  all  property  contribnted  in  anticipation  ci  the 
partnership  whidi  remained  In  kind,  tc^etlier 
with  its  value  and  the  value  of  its  use.  and  aoy 
damage  wliich  might  have  been  done  it  In  sndi 
use. 

Appeal  from  circuit  court,  Oolpepw  county. 

Bill  byGecH-geS.Sttlngfellowagaliist  Charles 
H.  Long,  W.  H.  Wise,  and  others,  for  Injunc- 
tion. From  the  decree  entered,  r'**"^**  *P* 
peals.  Affirmed. 

3.  0,  Glbeon  and  Hay  A  JetCtlea,  fi>r  appel- 
lant. Blxej  ft  Barbour,  for  appelleea. 

CARDWHOiU  J.  The  ai^ellant,  George  & 
Strlngfellow,  and  appellees  Charles  H.  Long 
and  W.  H.  Wlae,  on  the  ^  ot  February.  Ittll. 
had  negotiations  with  each  other  looking  to 
the  formation  of  a  limited  partnerablpb  or  a 
partnership  asBodatton.  with  tiw  view  of  con- 
ducting the  bnsinfifis  of  making  and  burning 
brick  at  or  near  the  dty  of  Fredetlchabnrg, 
and  a  memorandum  of  the  agreement  betweeo 
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tbem  WB8  at  the  time  made  In  wrttliig,  bat  wu 
not  Bl^ed  by  either  party.  This  memorandum 
wBu  afterwards  carried  by  the  parties  to  an 
attorney,  who  advised  them  that  a  partner- 
ship association  under  section  2878  of  the  Code 
waa  what  they  apparently  desired  to  enter  in- 
to, to  which  they  agreed,  and  tUa  attorney 
was  authorised  to  prepare  such  a  contract, 
which  he  dldt  and  d^rered  It  to  Strlnsfellow, 
which  also  was  never  signed  by  the  parties. 
Nether  of  these  unsigned  acteements  stated 
spedflcally  bow  much  e&ch  party  was  to  con- 
tribute to  the  partnership  enterprise,  but  in- 
dicated that  they  were  to  contribute  about  the 
■am  of  91,000,  eithw  In  money  or  machinery 
and  Implements  needed  In  the  business;  and, 
on  the  same  day  that  the  flrat  agreement  was 
talked  of  and  a  memorandum  of  It  made, 
Strlngfellow  made  an  agreement  in  writing  by 
whltdi  he  waa  to  sell  to  Wise,  Txing  A  Strinf- 
feUow  an  engine  and  boiler  complete,  to- 
gether with  other  Implnnents  and  fixtores 
therewith,  to  be  used  in  the  manufacture  of 
brldt,  and  to  be  delivered  by  Stili^ldlow  at 
Fredericksburg  on  or  before  the  SMh  ol  March, 
3801;  tiiat  Ifl,  be  was  to  deliver  the  boaer  free 
ot  charge,  and  the  new  firm  to  deliver  the  res- 
Idae  of  the  outfit.  For  this  outfit  Strlngfellow 
was  to  be  allowed  |8S0  as  part  of  the  capital 
to  be  furnished  by  him  In  the  prcqwsed  busi- 
ness. He  did  not,  however,  deliver  the  boiler 
as  agreed  till  some  time  In  May,  but  then  de- 
Uvwed  the  wb<^  outfit  at  Fredericksburg, 
IVlse  and  Lonf  agre^g  to  pay  Um  for  that 
portion  which  the  firm  bad  agreed  to  remove 
to  Fredoicksbnrg.  Dortng  this  delay  Wise 
and  Long  had  commenced  and  were  proseetft* 
lug  tbe  work  of  making  brick  with  8n<A  ma- 
chinery and  Implements  as  they  had  furnished, 
and  "had  made  considerable  progress  before 
Strlngfellow  delivered  his  engine  and  boiler 
aa  he  had  agreed;  and  shwtly  after  be  deUv- 
ered  this  machinery,  and  when  tt  bad  <»Iy 
been  used  10  or  12  days,  Strlngfellow  notlfled 
"Wise  and  Long  that  they  wem  not  to  use  his 
engine  and  boiler  any  further,  as  be  did  not  re- 
gard himself  a  partner  In  the  business.  Wise 
and  Long,  however,  continued  to  prosecate  tbe 
work  of  making  brick,  Stringfdlow  not  going 
to  their  place  of  business  ^ept  at  kmg  In- 
tervals, <K>ntendlng  that  he  was  not  a  partner, 
and  declining  to  enter  any  fnrtbw  Into  the 
boahMss.  On  the  10th  of  August,  1801,  Btrlng- 
feUow  filed  his  bill  to  the  drcolt  coort  of  Oul- 
peper  comity  against  Charles  H.  Long,  W.  U. 
"WVk,  and  Oonrad  Long,  dalmlng  that  tbe  lat- 
ter was  a  silent  partner  In  the  business  being 
fxndncted  by  Long  and  Wise,  and  obtained  an 
lii]anctl<m  to  restrain  the  defendants  from  far^ 
tbcT  making,  selling,  or  mannfactaring  iHiek 
at  or  near  Fredericksburg,  whether  conduct- 
ing the  business  under  the  name  of  Long,  Wise 
A  Strlngfellow,  or  that  of  the  Fredwlcksburg 
Brick  Company. 

Tbe  defendants  immedlatcAy  answered  tbe 
bin,  and  after  notice  to  the  plaintiff  moved 
tlia  Judge  of  tbe  dxenlt  court  In  vacation,  : 
Angoat  17,  IBBl,  to  dtasolra  the  tojonetkm, 
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which  motion  was  overruled,  though  tbe  court 
required  tbe  plaintiff  to  give  an  increased 
bond.  Deposltiois  were  then  taken  by  both 
parties,  and  on  Octobw  10,  1891,  the  cause 
came  on  agato  to  be  heard  in  vacation,  on 
motion  to  dlssc^  the  Injunction.  Whereop- 
oa  the  Judge  of  the  drcolt  court,  for  reasons 
stated  In  writing  and  made  a  pturt  of  the  de- 
cree, dissolved  the  iQjnnctlon  in  part  and  di- 
rected certain  accounts  to  be  taken.  Tbe 
Judge  held  that  an  agreemoit  between  plain- 
tiff and  the  defwdants  looking  to  the  forma- 
tion of  a  Umlted  partnership  was  wtered  Into 
the  28d  day  of  Fetonaiy,  1891,  bot  was  new 
OHUhimmated;  that,  to  antldpatltni  of  the  con- 
summation of  such  a  partnership,  tnutsac- 
tlons  wwe  had  on  aooount  of  t3»e  pn^oeed 
partnership,  and  advances  to  the  shape  of 
labor,  materials,  and  money  made  for  the  use 
and  bmeOt  of  the  proposed  partnerdi^  and 
certato  property  and  property  rights  ware  ac- 
qah«d  It;  that,  though  platotlff  and  de- 
foidants  mls^  be  UaUe  as  partners  to  cred- 
itors. If  any  there  were,  yet  as  between  them- 
selves no  partnership  actually  existed,  but 
their  ri^ts,  growing  out  of  advancements  and 
labw  for  the  b»^t  <tf  the  prq^osed  partner- 
dilp,  would  have  to  be  sMtled  between  tiiem- 
selves  upon  principles  analogous  to  those 
adopted  In  winding  up  a  common-law  part- 
nership, and  the  partners  themselves  would 
have  to  be  pnt,  as  far  as  possible,  to  statu 
quo.  To  this  end  the  decree  of  the  court  ap- 
pointing a  receiver  to  the  cause  theretttfore 
entered  was  set  aside,  upon  the  condition  that 
the  defendants  enter  toto  bond,  to  the  penalty 
of  fl,000,  conditioned  to  reetore  to  plaintiff 
any  property  to  kind  that  may  have  come  toto 
their  possession,  and  to  pay  to  plaintiff  any 
sum  that  might  be  found  due  from  them,  or 
either  at  them,  to  him,  open  the  settlement 
of  the  accounts  directed,  and  tb»  following  ac- 
counts were  directed:  An  account  of  the  ad- 
vancements made  by  ellher  party  to  money, 
labor,  w  materials  for  the  benefit  of  the  pro- 
posed partnersUp,  and  the  value  thereof;  an 
account  of  any  property  acquired  or  profits 
from  business  made  by  the  co-operation  of 
the  said  parties  to  tbe  use  of  the  propaty  or 
means  contributed;  and  an  account  of  all 
properly  contributed  by  either  of  tbe  parties 
to  anticipation  of  the  reposed  partnership 
which  remains  to  kind,  together  with  its  value 
and  fbs  value  ot  Its  use,  and  any  damages 
whldi  may  have  been  dime  It  to  such  use. 
This  decree  also  perpetuated  the  Injunction  so 
far  as  it  restrained  the  defmdants  from  udng 
the  firm  name  ot  ^Hse,  Long  ft  Btringfdlow, 
and  dissolved  it  to  all  other  respects. 

In  response  to  the  decree  of  reference  one 
of  the  coDunlssIonerB  tit  tbe  court,  Bidvrto 
Qlbson,  aftw  taking  the  depositions  of  wlt- 
nenes  Introduced  1^  the  plaintiff  and  defoid- 
ants,  filed  Us  report,  on  June  3,  1892,  of  the 
accounts  stated  by  him  as  required  by  the 
decree,  and  this  report  by  cmsent  aC  pardea 
was  Immediately  reccunmitted  to  this  com- 
mlssloner.  On  Sept»nber  0,  JSOStt^^OB  com-i 
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mlstdoncr  made  another  report,  in  whldb  all 
ct  the  accounts  between  the  parties  required 
Ity  the  decree  of  reference  are  fully  stated. 
By  these  accounts  It  was  shown  that  String- 
fellow  was  Indebted  to  the  partnership  In  the 
sum  of  9481.04,  of  which  sum  $407.53  was  due 
to  0.  H.  Long  for  the  benefit  of  Conrad  Long, 
and  the  residue,  to  W.  H.  Wise. 

To  this  report  the  plaintiff  filed  a  number 
of  exertions,  and  the  report  was  recom- 
mitted to  T.  D.  Grtmaley,  another  commis- 
sioner of  the  court,  to  tak^  state,  and  re- 
port the  accounts  theretofore  ordered,  and 
twice  before  stated  and  reported  by  Oommis- 
aloner  Gibson;  Oommlsslcmer  Grlmsley  being 
directed  to  state  the  accounts  upon  the  evi- 
dence then  in  the  record  and  upon  such  aa 
might  be  thereafter  offered  by  either  party. 

On  March  28,  1894,  Commissioner  Grlmsley 
made  report  that  after  a  careful  examination 
of  the  evidence  in  the  cause  he  could  make 
no  change  In  the  report  of  CommisslMier  Gib- 
son, and  therefore  requested  the  court  to  ac- 
cept this  report  of  Commissioner  Gibson  as 
his  own,  as  he  (Grlmsley)  believed  it  right  In 
all  respects. 

To  this  report  the  plaintiff  renewed  his  ex- 
ceptions filed  to  the  report  of  Commlseloner 
Gibson,  but  they  were  all  overruled,  and  the 
report  of  Commissioner  Gibsw  ot  September 
9,  1592,  as  well  as  that  of  Oommissionra 
Grlmsley,  was  confirmed,  and  a  decree  en- 
tered agali»t  the  plaintiff  In  favor  of  W.  H. 
Wise  for  the  sum  of  $86.61,  with  Interest  from 
S^tember  0,  1892,  and  In  tevor  of  Conrad 
Long  for  tbe  mm  of  $407.68,  with  like  Intexw 
est. 

From  this  decree  an  appeal  and  supersedeas 
was  a'warded  by  one  of  the  Judges  of  this 
court 

We  are  of  opinion  that  the  decree  of  Oc- 
tober 10,  1894.  correctly  settled  the  principles 
of  the  cause,  and  that  no  injustice  was  done 
tbe  plaintiff  thereby. 

We  are  further  of  trillion  that  the  accounts 
at  the  transactions  between  the  parties,  thrice 
reported  to  the  court  below  Its  commis- 
sioners, are  made  In  accordance  with  the  de- 
cree of  October  10.  1891,  and  sustained  1^ 
tbe  evldouK  In  the  causes  'Stxae  tranaacttons 
were  complicated  and  confused,  the  evidence 
adduced  by  tbe  parties  voluminous  and  com- 
plicated, and  we  are  unable  to  find,  after  a 
careful  examination,  any  reason  tor  disturb- 
ing the  adjustment  and  settlement  of  these 
transactions  as  made  by  the  circuit  court 

The  decree  appealed  from  must  be  affirmed. 


(9i  Va.  6SS) 

WALKBB'S  ADM'R  et  al.  v.  TYLER. 

CSniveme  Court  of  Appeels  of  Vir^Dla.  Api^lS* 

1897.) 

IdKITATIOHS  —  ACQRUAL    OF   CAUBE—STATUta  OV 

Fradds— Intebbst  IK  Land. 
1.  Wbeie  complainant  contributed  money  to 
buUd  a  bouse  on  land  of  another,  relying  on  a 
vagae  Idea  that  she  was  to  have  an  Interest  tiiere- 
in.  and  her  right  to  recover  for  numey  loaned  or 


expended  was  baned,  no  right  of  actton  accrued 
to  ner  on  the  death  of  the  owner  against  his  es- 
tate, because  ^e  bad  not  recdved  an  interest  b 
the  land,  on  the  ground  at  failure  of  conaldera- 
tion,  or  of  her  mistaken  belief  that  she  was  eoti 
tied  to  sodi  interest 

2.  An  oral  promise  by  the  ownn  of  land  to 
give  an  interest  therein  to  one  who  contrfbotet 
money  to  bnUd  a  hooas  tfmtMi  Is  within  du 
statute  «f  ■  fcaods. 

Appeal  from  law  and  equity  vmrt  of  tttj 
of  Richmond. 

Suit  by  Mary  D.  l^ler  against  TniUam  Fa^ 
sons,  administrator  of  the  estate  of  Hendv- 
son  Walker,  deceased,  and  others.  From  t 
decree  In  f&Tor  ot  oomplaJnant,  defendants  ap- 
E>eal.  Reversed. 

A.  W.  Patterson  and  B.  Samuel  McOoe,  for 
appellants.  Klrkwood  MltdiaU  and  8.  B.  F. 
Patteson,  for  appellee. 

HARBISON,  J.  The  court  la  of  opinion 
that  the  relation  of  the  appellee  to  the  estate 
of  Henderson  Walker,  deceased,  was  that  of 
a  general  creditor,  with  a  claim  for  money 
loaned  or  expended  by  her  tat  him,  and  rest- 
ing upon  a  verbal  contract  made  In  1888;  and, 
the  statutory  period  having  elapsed  since  the 
right  of  action  accrued  without  suit  being 
brought  to  enforce  payment  the  claim  Is 
clearly  barred  (see  section  2920.  Code  18S7j. 
and  therefore  the  lower  court  erred  In  orer- 
rullng  the  plea  of  the  statote  of  ifi^itfH^ 
filed  by  the  appellants. 

Touching  the  claim  in  queetlwt,  tbe  allega- 
tion of  appellee's  bill  is  that  some  time  in 
the  year  1888  Hendersw  Walker  determin- 
ed to  build  a  house  upon  a  lot  owned  by  him 
In  the  city  of  RlchnKmd.  and  propoeed  to  ap- 
pellee that  if  she  would  contribute  towards 
the  expense  of  building  tbe  house  ahe  should 
have  an  Interest  in  the  bouae  and  lot;  pn^r- 
tioned  to  her  contribution.  This  alleged 
agreement  was  not  reduced  to  writlag,  and 
after  the  death  of  Henderson  Walker,  la  1868. 
apitellee  brought  this  suit  to  aet^e  the  estate 
of  Henderson  Walkw,  deceased,  and  to  »- 
force  the  payment  of  her  contritnitloB 
towards  building  the  bouae  as  a  demand 
against  the  estate.  The  oommlssioner  to 
whom  the  case  was  referred  for  a  report  of 
debts  ascertained  ttiat  appellee  vraa  entitled 
to  $400  and  laterest-on  that  account  and  that 
the  claim  was  not  barred  by  the  statute  of 
limitations,  because  Henderson  Walku-  bad* 
promised  to.  give  appellee  the  house  and  lot 
at  his  death,  and  that  tho^fore,  no  right  of 
action  aceraed  to  appellee  until  the  deatt  awl 
failure  of  Henderson  Walker  to  fnlflli  Oat 
promise.  An  exception  to  this  finding  was 
overruled,  and  the  report  confirmed. 

Without  stopphig  to  Inquire  aa  to  the  cor- 
rectness of  this  conclusion  as  a  propositJon 
of  law,  It  Is  sufficient  to  say  that  no  soch 
agreement  as  Is  referred  to  1^  Uie  commis- 
sioner is  shown  to  haTe  been  made  by  the 
partl«.  Tbe  only  evidence  suggesting  such 
a  view  la  a  statement  In  the  deposition  of 
the  contractor  who  bolU  tbeJtfHM^  who  mj*f 
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"I  nndentootf  from  Walker  tbttt.at  his  death 
Bh6  [appellee]  was  to  be  the  sole  owner."  If 
this  evidence  had  been  sufficient  to  maintain 
the  Tlew  taken  bj  the  commissioner,  It  was 
completely  negatlTed  hy  the  pleadings  In  the 
ease  and  br  the  testlmonr  <tf  appellee  henelf, 
objection  to  which  was  waived  at  bar. 
.  Nor  can  the  ooateDtlon  of  connael  at  bar, 
that  a  right  of  action  did  not  accme  to  ap- 
pellee until  the  death  of  Walka-  because  she 
was  laboring  under  a  mistake  as  to  her  rela- 
tions to  the  propertr,  or  because  there  was 
a  failure  of  consideratloa,  be  sustained.  No 
contract  of  purchase  by  appdlee  of  an  Inter- 
e8t:ln  the  property  Is  shown  to  tEftre  existed. 
On  tiw  cxmtnuy,  Uie  record  .dear^  shows  that 
i^nieUee  expanded  her  oaener  In  aiding  WaSkir 
to  boUd  a  boose  on  his  lot,  without  taking 
anj  evidence  thereof,  and  with  sraie  vague 
Idea  that  she  was  to  have  an  btterest  Id  tbe 
pn^erty.  She  has,  In  Ignorance,  no  doubt, 
reated  upon  this  Idea  ontU  the  mandate  of 
the  law,  which  cannot  be  ao^ended  or  en- 
larged, has  barred  her  rlflbt  of  recovery,  and 
she  must  suffer  the  consequences. 

U  the  contention  that  th«e  waa  an  agree- 
ment 1^  which  apElellee  was  to  have  an  Intev- 
est  in  the  ^opoty  in  proportion  to  her  con- 
tribution towards  the  bnlldlng.  was  wAD 
(oimded,  and  could  be  maintained  nndw  tbe 
pleadlnga  is  this  caae^  It  wonM  avail  noCh- 
ing  in  the  face  of  the  plea  of  the  statute  of 
frauds  nBed  on  by  appellants  In  the  court 
below  to  meet  fihls  phase  of  appellee's  case. 

It  M  not  pntendeA  by  agpellae  that  tbwe 
was  ever  a  deed  or  win  vesting  this  house 
and  lot,  or  any  Interest  tbmin.  In  her;  nor 
la  it  shown  that  thtn  was  ever  a  wrlttag  of 
any  sort  evidencing  her  right  to  the  whole 
or  any  part  tbem^  Bxiaee,  by  the  very 
tanas  of  the  statute  appellee's  claim  to  an 
intmst  in  the  house  and  lot  must  fall. 

For  the  lloregotng  reaaona,  tb»  deetee  oom- 
plalned  of  must  be  reveraed,  and  the  cause 
remanded  fen-  further  proceedings  In  accorO- 
aaca  with  the  vlewa  eqnrassed  In  this  opln- 


DARDBN  et  al.  v.  FERGUSON  et  aL 
(Supreme  Court  of  Appeals  of  VkgfaUa.,  April 

1897.) 

PrAUDDLBST  COKVBTAKCB8— BCBDS-f  ov  PRoor. 

In  a  suit  by  creditors  to  set  aside  as  fraado- 
lent  a  deed  to  secure  notes  executed  by  the  gran* 
tor  tD  hii  wUe,  where  flu  wife  dalmed  that  the 
ori^nal  transaction  represented  a  loon  by  her 
to  him,  the  burden  was  od  her  to  show  tliat  fact, 
and  also  a  contemporaueooB  promise  by  him  to 
pay  the  debt 

Appeal,  ftxjm,  circuit  court,  Southampton 
county. 

Suit  by  W,  B.  Ferguson  and  others  against 
Bufus  S.  Daiden  and  others.  From  a  decree 
In  favor  of  complainants,  defendants  appeal. 
Affirmed. 

Dtfendants  Introduced  evldenoe  to  show  ^t 
tbe  maaagr  represented  by  the  notes  referred 


FERGUSOlf.    '  4SS 

to  In  the  ofdnloin  was  a  loan  by  the  wife  to  her 
husband,  and  that  the  notes  wwe  given  to  her 
by  htan  «t  the  time  the  mon^  was  paid.  The 
evideice  ef  waaplatnsnts  tended  to  show  ttiat 
the  notes  were  executed  subsequently. 

Jaduon  Ony,  tta  anteUants.  B.  S.  Hol- 
hud  and  Sam'l  D.  Daviei^  Cor  awelleea. 

HARBISON,  3.  On  the  21st  dsy  of  Au- 
gust, 1801,  Rufos  B.  Darden,  bebig  Insolveait, 
made  four  conveyances,  which  were  admitted 
to  record  on  that  day,  covering  all  of  his  prt^ 
erty,  and  securing  cntaln  creditors  named  In 
each.  One  of  these  conveyances  was  a  deed 
to  his  son  John  B.  Dardoi  as  trustee  to  secure 
Martha  R.  Darden,  tbe  wife  of  the  grantor, 
(D<a.note  for  f2,000.  dated  October  26,  1882; 

a  note  for  $1,000,  dated  August  19,  188B; 
and  (3)  a  note  for  $800,  dated  January  1,  1891, 
—all  purporting  to  be  given  hy  Rufns  H  Dar* 
den  to  Martha  B.  Darden^  to  whan  tiiey  were 
stated  to  be  due. 

This  appeal  Involves  the  validity  of  this  last- 
mentioned  deed;  the  decree  appealed  from  hav- 
ing deidared  ttiat  the  same  was  executed  upon 
consideration  not  deemed  valuable  In  law,  and 
with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  Rufns  B.  Dardw,  who  were  com- 
plainants In  the  court  btiow. 

On  account  of  the  great  fodllty  whldi  the 
marriage  r^tlcm  aflards  for  the  commlaslDn 
of  fraud,  transactions  brtween  husband  and 
wife  are  to  be  closely  scmtlnlsed,  to  see  that 
they  are  fair  and  boneet,  and  not  mare  contriv- 
ances resorted  to  for  tin  purpose  of  placing 
the  husband's  property  beyond  the  reach  of 
his  creditors!  and,  In  a  contest  between  the 
creditors  of  a  husband  and  the  wife,  the  bur* 
den  of  proof  Is  upon  her  to  show  1^  dear  and 
satlafactoiy  evldenoe  the  bona  fldes  of  the 
tnnsactlon.  In  all  encli  cases  the  presnnq)- 
tlons  are  hi  fiivor  of  the  credltms,  and  not  In 
favor  of  the  title  of  the  wife.  Watt,  Fraud. 
Oonv.  H  800;  801;  Flynn  v.  Jaawn,  98  Ya. 
8«1,2S  S.  B.  1. 

The  right  at  the  wUto  to  the  beneflts  of  the 
deed  In  question  la  not  established  with  tbe 
degree  ttf  cotalnty  required.  On  the-  con- 
trary, after  a  cartful  examlnatlfHi  ot  the  evi- 
dence the  mind  Is  lett  In  a  painful  state  of 
doubt  and  uncertainty  as  to  tbe  Integrity  of 
the  transaction.  The  mere  holding  of  a  bond 
Is  not  BuffldCTt  evidence  that  at  the  time  tbe 
bond  purports  to  have  been  given  it  was  rec- 
ognized as  a  debt,  and  that  botfb  husband  and 
wife  Intended  to  occupy  the  relation  to  each 
other  of  debtor  and  creditor.  The  burden  Is 
upon  tbe  wife  to  show  that  the  original  trans- 
action represented  a  loan  by  her  to  the  hus- 
band, and  a  contemporaneous  pnmilse  on  his 
part  to  pay  the  debt  Otherwise  what  was 
originally  a  gift  to  aid  tbe  husband  ia  busi- 
ness, and  used  by  him  as  a  basis  of  credit, 
could  subsequently,  when  he  became  involved, 
be  ouKvwted  Into  a  debt  to  bis  wife,  and  tbn 
perpetrate  a  fraud  upon  hla  creditors  with  ttie 
utmost  facility  and  impunity.    ^  i 
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Tbe  evidence  relied  on  In  tbla  case  to  orer- 
come  the  presumption  asalnat  tbe  wife  Is  tbe 
testimony  of  two  of  ber  children,  tbe  one  18 
years  of  a^e  and  the  other  15  at  the  .time  tbe 
first  bond  purports  to  bave  beok  szecnted. 
Wltboot  gfADg  into  an  analysis  ot  this  stI- 
dence.  wblch  would  serve  no  good  purpose,  It 
Is  sufficient  to  say  that  it  is  oontradictoryt  and 
tn  many  respects  unsatisfactory. 

In  the  opinion  MC  the  circuit  court,  tbe  proof 
was  not  suffldent  to  establish  the  Indebtedness 
of  the  busbend  to  the  wife  with  that  clearness 
and  certainty  wbl<A  the  law  requires;  and, 
though  this  court  might  doubt  the  correctness 
ot  that  decision,  it  could  not  rerwse  nnlssB 
aatlsfled  that  thoe  was  wrw.  Smith  t.  Smith, 
82  Va.  606,  24  8.  D.  290. 

For  these  reasons  the  decree  appealed  from 
toast  be  affirmed. 


m  Vs.  580) 


SIMS  v.  SIMa 


(BupMBW  Oourt  of  Appeals  (tf  Tlii^nlB.  AprD2(^ 

BquiTT  Fbaoticb  —  Iktbrlocdtort  Dscsaas  — 
Wills— CoNsranoTioit— Bbn  BPtciAKiBB—FAr 

BOL  BVIDBKOB— iKSANB  PESSONS. 

1.  In  a  Buit  for  the  constracdoD  of  a  will  and 
the  administration  of-  the  estate  under  direction 
of  court,  a  decree  referring  the  cause  to  a  com- 
misslonar  to  report  aceonnts  of  tranaactlona  with 
tbe  executor  and  of  the  debts,  thoogh  it  constmed 
Ae  will  and  directed  the  manner  of  distribntlon, 
was  interiocntory,  since  It  required  further  actioa 
by  the  court,  and  hence  a  beneficiary  under  the 
wDl  was  entitled  to  have  the  decree  reheard. 

2.  Where  a  will  bequeathed  a  share  of  the  es- 
tate to  S.,  "to  be  disposed  of  by  him  as  a  private 
trust,  about  whidi  I  shall  give  him  specific  verbal 
directions,"  parol  evidence  was  inadmissible  to 
prove  the  directions,  aud«-  Code,  fi  2514,  provid- 
log  that  no  will  shall  be  valid  muess  In  wridng, 
and  signed  by  testator. 

8.  Where  a  will  bequeathed  a  share  of  the  es- 
tate to  8.,  "to  be  disposed  of  by  bim  as  a  private 
trust,  about  which  I  shall  give  him  specific  verbal 
directions,  having  fnll  confidence  in  his  honesty 
to  carry  sat  my  wishes,"  and  provided  that,  "if 
my  afflicted  son,  J.,  who  Is  now  an  Inmate  and 
patient  of  the  Western  Lunatic  Asylum,  should 
die  before  my  duith,  •  •  •  this  bequest 
•  •  •  shall  be  revoked,  *  *  *  and  the 
legacy  thus  conditionally  bequeathed  to  the  said 
S.  I  give"  to  certoin  others,  though  the  verbal 
directions  were  Inoperative,  the  will  designated 
the  son  as  beneficiary. 

4.  Where  a  wUl  beQoeathed  a  legacy  In  trust 
without  qtedficatlon  or  directions,  the  bme- 
fidary,  who  was  a  lunatic,  was  entided  to  have 
the  corpos  of  the  tmst  decreed  to  bis  committee. 

Appeal  from  circuit  court.  Green  county. 

Bill  by  P.  M.  HcMullen,  executor  of  the 
hist  will  and  testament  of  James  P.  Sims,  de- 
ceased, against  Lncy  O.  Slims  and  others,  for 
a  construction  of  the  wlU  and  the  administra- 
tion of  tbe  estate  under  tbe  direction  of  court 
Prom  a  decree  holding  that  tbe  provision  of 
the  flftb  clause  of  tbe  will,  referred  to  tn  the 
(pinion,  was  Intended  to  bequeath  the  part  of 
tbe  estate  referred  to  therein  to  W.  B.  Sims  In 
trust  tor  the  twneflt  of  Jc^  B.  81ms,  a  lunatic, 
and  directing  the  money  theretofore  paid  W. 
B.  Sims  to  be  paid  to  the  committee  of  the  lun- 
atic, defendant  W,  B.  Sims  appeals.  Aiflimed. 


F.  UL  &  0.  F.  McMnllen,  Hay  ft  Jeftries,  ana 
T.  0.  Gordon,  for  appellant  Patrkft  ft  Gor- 
don. Dan'l  Harmon,  and  Geo.  PttUm,  Cor  iw- 
peUee. 

mSTLT,  J.  According  to  tbe  uniform  de- 
cisions at  this  court,  a  decree  wtaldi  disposes 
of  tbe  whole  subject  gives  all  the  relief  that  to 
contemplated,  and  leaves  nothing  to  be  done 
by  tbe  court.  Is  to  be  regarded  as  final;  and,  on 
the  other  hand,  erecy  decree  wbldi  leaves  any- 
thing to  be  done  by  the  court  In  tbe  cause  to 
interiocntory  as  betweoi  the  parties  remaining 
in  the  court  Oocke's  Adm'r  v.  OUpln,  1  Bob. 
(Va.)  20;  Byan's  Adm'r  v.  McLeod,  82  Orat 
367;  Bawllngs'  Bx'r  v.  Eawllngs,  7B  Ya.  76; 
and  Wright  v.  Strother,  76  Va.  867. 

Applying  this  test  to  the  decree  of  November 
t^m,  18^  it  cannot  Ik  pronounced  to  be  t 
final,  but  Is  an  intoiocutory,  decree. 

Tlie  bill  was  filed  by  tbe  executor  of  tbe  de- 
cedent against  tbe  legatees  for  tbe  cwstrw- 
tlon  of  tbe  will  and  tbe  admlnlstratkm  ot  tbe 
estate  under  tbe  dlrectloD  of  the  court  R 
priced  that  an  account  be  taken  ot  the  out- 
standing debts,  that  tbe  executorial  account 
be  stated  and  settled,  and  that  the  estate  be 
distributed  among  the  parties  entitled  thoe- 
to.  The  decree  referred  tbe  cause  to  one  at 
tbe  commissioners  of  the  court  to  take,  state, 
and  report  to  the  court  at  Its  next  term  an  ac- 
count of  tbe  transactions  of  the  executor,  and 
also  an  account  of  the  debts,  if  any,  against 
the  estate.  Sudi  an  order  b  of  tbe  very  es- 
sence  of  an  Interiocntory  decree.  I>em0e- 
man  v.  St^toe,  1  Munf.  839,  Barker  v.  len- 
khis,  84  Va.  899.  6  8.  E.  458,  and  Welsh  v. 
Solenberger,  86  Va.  441,  8  8.  B.  91.  It  Is  dif- 
ficult to  understand  how  a  decree  which  or- 
dered such  accounts  to  be  taken  and  reported 
to  the  court  could  be  considered  final.  It  ^rttol- 
ly  lacked  the  characteristics  of  a  final  decree. 
It  plainly  c(Kitemplated  and  required  further 
action  by  the  court  In  the  cause  in  order  to 
give  the  requisite  rdlef.  The  confirmation  by 
the  court  of  tbe  r^rt  of  the  conunissloner 
was  necessary  to  establish  the  debts.  If  any, 
reported  against  the  estate,  to  give  finality  to 
tbe  settlement  of  the  transactions  of  the  ex- 
ecutor, to  determbie  and  settle  the  shares  ot 
the  respective  legatees,  and  enable  the  court 
to  decree  the  payment  thereof.  It  Is  true  that 
tbe  decree  proceeded  to  construe  the  will,  and 
declare  in  what  manner  tbe  estate  should  be 
distributed;  but  this  was  simply  to  decide  tbe 
principles  of  the  cause  as  preliminary  to  the 
complete  relief  to  be  granted. 

The  decree  being  interlocutory.  It  was  en- 
tirely competent  for  tbe  committee  of  John  B. 
Sims,  a  lunatic,  to  file  bis  petition  in  the  cause 
to  have  the  decree  reheard,  the  wiH  of  the 
decedent  construed,  and  the  estate  distributed 
[n  accordance  with  such  construction. 

The  testator,  by  the  fifth  clause  of  his  will, 
gave  one-third  of  bis  estate,  after  deducting 
the  provision  made  for  his  widow,  to  bis 
nephew,  W.,  B.  81ms,  "to  be  disposed  of 
Um  as  a  svirate  trust,  about  irtddi  I  shall 
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give  him  specific  verbal  dlrectloiiB,  having 
full  confidence  In  his  bonestr  to  carry  out  mj 
wishes  In  regaid  to  tills  beqneet;  hut  If  my 
afflicted  son,  John  R  Sims,  who  la  now  an  in> 
mate  and  patient  ot  the  Weateni  Lunatic 
Asylnnit  sbonld  die  b^m  my  death,  thai  It 
Is  my  win  that  this  bequest  to  my  siUd  neph- 
ew, W.  B.  Sims,  shall  be  rcToked  from  and 
after  the  death  of  my  said  son,  and  ttie  lega- 
cy thus  c(Hidltlonally  bequeathed  to  the  said 
W.  B.  Shns  I  glTe  and  bequeath  to  be  equally 
divided  between  my  son,  Wilson  T.  Sims,  and 
his  daughter,  Sarah  Jane  Sims,  with  the  same 
limitations  and  conditions  attached  thereto  as 
to  the  other  tc^ades  gtren  to  them  respectively 
mthlfl  wffi." 

The  will,  on  Its  face,  shows  jAalnly  and 
mieqnlTOcally  that  tiie  bequest  to  W.  B.  Sims 
was  a  gift  to  him  upon  trust.  He  was  not  to 
take  any  benefldal  Inttarest  In  It,  and  will 
not  be  permitted  to  oijoy  It  It  does  not,  how- 
€ver,  disclose  the  verbal  directions  upon  which 
he  was  to  administer  the  tmst  As  to  these, 
the  will  is  dlent,  and,  if  they  were  ever  given 
by  the  testator,  they  coustltnte  no  part  of  bis 
will.  They  were  not  incorporated  Into  It,  and 
pand  evidence  Is  Inadmissible  to  show  what 
they  were.  Heldenhelmer  v.  Bauman,  84 
Tex.  174,  Ifi  S.  W.  382.  and  1  Bedf.  Wills, 
40»-fiO8. 

Onr  statute  of  wills,  escept  in  the  cue  of  a 
soldier  In  actual  military  service,  or  a  mariner 
or  seaman  at  sea,  declares,  so  far  as  It  affects 
the  case  before  as,  that  •*no  will  shall  be  valid 
unless  it  be  tn  writing,  and  signed  by  the 
testator,  or  by  some  other  person  In  his  pres- 
«Doe  and  by  his  direction,  in  such  maimer  as 
to  "u»iff  it  manifest  that  the  name  is  Intended 
as  a  signature."  Oode.  S  2614.  Bach  and 
every  part  of  the  last  will  and  testament  of  a 
decedoit  must  be  in  writing,  and  be  executed 
In  the  mode  prescribed  by  the  statute;  and, 
If  any  part  Is  in  parol,  such  part  is  void  and 
inoperative,  In  the  absence  of  fraud.  In 
-Sprinkle  v.  Hayworth,  28  Orat  -3^  it  was 
eald  by  Judge  Moncure,  In  delivering  the  o^- 
Um  at  the  court,  that  the  statute  of  wills 
"plainly  forbids  that  a  parol  wlU,  whether  In 
the  form  of  a  trust  w  otherwise,  shall  be  set 
np  and  established." 

An  exception  to  the  rule  Is  allowed  and  en- 
forced In  equity,  where  the  devisee  or  legatee 
lias  procured  an  absolute  devise  or  bequest  to 
hlmseU  by  promising  the  testator  that  he 
woold  hciA  it  for  the  benefit  of  another,  and 
Afterwards  refuses  to  perform  his  promise, 
but  claims  to  hold  the  property  In  his  own 
Tight,  and  for  hia  own  benefit  The  ezcepticm 
to  the  rule  Is  allowed  upon  the  ground  of  the 
trust  resulting  from  the  confidence  reposed  in 
him  by  the  testatcff,  and  because  not  to  do  so 
would  be  to  permit  the  devisee  <nr  legatee  to 
profit  by  Us  own  fraud,  and  In  such  case  to 
convert  the  statute  of  wlUs  Into  a  law  for  the 
cOttSUEomatlon  of  fraud  Instead  of  being  a 
lair  for  Its  prevention.  Pom.  Bq.  Jur.  ff  480, 
'019, 1064;  Spriidcle  v.  Hayworth,  supra;  Mc- 
Conalck  v.  Orogan,  L.  B.  4  H.  It.  82;  Towles 


V.  Burton,  24  Am.  Dec.  400;  and  Hoge  v. 
Koge,  26  Am.  Dec.  62. 

Where  a  trust  Is  created  by  a  will,  if  the 
beneficiary  Is  not  disclosed,  or  caimot  be  dis- 
covered from  the  will  itself,  the  trustee  holds 
the  devise  or  bequest  for  the  benefit  of  the 
heliTS  or  distributees  of  the  testator.  The 
equitable  Interest  goes  to  them  by  way  of  a 
resulting  tmst  Heldoihelmer  v.  Banman,  sd. 
pra;  OlUffe  v.  Wdla,  180  Maaa.  221;  and 
Lewln,  Trusts,  marg.  p.  76. 

But  In  the  case  at  bar,  while  the  verbal  dl* 
recti ons  of  the  testator  in  r^ard  to  the  trust 
created  by  his  will  are  not  in  writing,  and 
parol  evidence  Is  Inadmissible  to  prove  them, 
we  are  of  opinion  that  the  will  pohita  out  and 
suffldeutly  designates  the  testator's  son,  John 
B.  Sims,  as  the  sole  benefldaiy  of  the  trust 
Th;B  is  plainly  and  necessarily  implied  by  the 
directini  that  if  his  "afflicted  son.  JiAn  B. 
Sims,  who  is  now  an  Inmate  and  patient  of  the 
Western  Lunatic  Asylum,  should  die  before'' 
the  testator,  the  bequest  to  W.  B.  Sims  should 
be  revoked  from  and  after  the  death  of  John 
B.  Sims,  and  the  legacy  conditionally  be- 
queathed to  W.  B.  Sims  in  trust  be  equally 
divided  between  Wilson  T.  Shns  and  Sarah 
Jane  Sims,  the  eon  and  granddaughter  of  the 
testator.  The  testator's  afflicted  son  la  dear- 
ly the  object  of  his  bounty.  The  trust  Is  to 
arise  If  he  survive  the  testator,  but  is  to  have 
no  ezlBtence  of  he  should  ^  In  hla  lifetime. 

Tbe  verbal  provisions  In  respect  to  the  trust 
whatever  they  ware,  being  void  and  inopera- 
tive, the  bequest  was  sln^  a  gift  to  W.  B. 
Sims  tu  tmst  for  John  B.  Sims,  vrithoat  far- 
ther specification  or  directions;  a  mere  joaked 
trust  with  the  absolute  equitable  estate  in  the 
benefit^zT,  and  the  equitable  right  In  him  to 
be  put  In  actual  ponnesslon  and  enjt^nwnt  at 
tbe  corpus  of  the  trust  Lewln,  Trusts,  marg. 
p.  21.  Bb  had,  tbecefore,  the  right  to  have  It 
turned  over  to  him,  or,  ratb»,  bdng  a  lunar 
tic.  to  have  It  decreed  to  hia  committee.  This 
Is  what  was  done  by  the  circuit  oomt  and 
Its  deoee  moat  be  affirmed. 


DBMAINB  et  aL  V.  WASHINGTON  SOUTH- 
ERN  RT.  00.^ 

(Supreme  Oonrt  ct  Appeals  of  Virginia.  April  20; 
1807.) 

iUiLROADs— CaoBBiiia  AcoiDBRT— Nseueaaca. 

Plaint! fF»  horse  and  hearse  were  injured  In 
i  a  colUdon  with  defendant's  train,  where  the  road 
crossed  six  or  seven  tracks,  with  an  Intervmlng 
space  (ft  80  feet  Oars  were  standing  on  nearly 
all  the  tracks  on  eacb  aide,  leaving  rarely  space 
to  pass.  The  driver  hnn^bt  his  team  nearly  to 
a  stop,  and  looked  and  llBtened,  and  then  drove 

aoickly  acrosa;  and  the  c<^ision  occurred  on 
le  last  track,  with  a  badLing  train  whose  engine 
was  600  feet  trom  the  croaauig.  No  one  was  <hi 
the  train  nearer  than  the  aecond  car  from  the 
engine,  or  at  the  crossing,  to  give  warning, 
thoD^  the  condoetor  knew  that  an  approach* 
ing  driver  could  not  see  or  hear  the  train.  HHd, 
on  demurrer  to  tbe  evidence,  that  plaintiff  coula 
recovu. 


1  Rehearing  denied. 
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Brror  to  circuit  eoort,  Fairfax  coonty. 

Action  by  WllUam  Demalne  and  another 
against  the  Washington  Sonthem  Bailwy 
OCKUpany.  From  a  Judgment  In  favor  of  d»> 
fkttdant.  plalntlffa  bring  error.  Beversed. 

J.  M.  JobBBoa,  for  plaintifEi  In  emr.  F.  U 
Smith,  tvr  dafOidRnt  in  erxw. 

HABRISON,  J.  WllUam  Demalne  &  Son 
brought  this  action  In  the  circuit  court  of 
Fairfax  county  to  recover  damages  for  inju- 
ries sustained  by  their  horse  and  hearse  In  a 
coUlsIoQ  with  a  train  of  the  defendant  com- 
pany at  Buzzard's  crossing  In  that  county. 
After  all  the  evidence  for  the  plaintiffs  and 
the  defendant  had  been  presented,  the  defend- 
ant demurred  to  the  evidence.  Thereupon  the 
Jury  assessed  the  damages  at  $700,  and  the 
court  gave  Judgment  upon  the  demurrer  In 
favor  of  the  defendant.  This  action  of  the 
drcnlt  court  is  assigned  as  error. 

Viewing  the  evidence  as  required  by  the 
rule  of  law  governing  In  such  cases,  It  ap* 
pears  that  the  accident  occurred  on  Sunday  a 
few  hundred  yards  from  the  city  of  Alex- 
andria, at  a  point  where  a  road  passes  through 
l^e  yard  limits  of  the  Blcbmond  &  DanvlUe 
Railroad  Company  and  the  defendant  com- 
pany, and  crosses  six  or  seven  track8,-^three 
ct  one  company  and  three  or  four  of  the  otlier, 
there  tielng  a  space  of  30%  feet  between  the 
two  sets  of  tracks.  It  appears  that  this  road 
Is  the  route  to  a  cemetery  iymg  near  the  rail- 
roads, and  on  the  opposite  side  thereof  from 
the  clt7:  On  the  occasion  In  question  a  fun- 
eral proceeslMi  bad  passed  from  the  dty  to 
the  cemetery,  and  was  returning  when  the 
collision  took  place.  The  evidence  shows 
that  box  ears  were  standing  on  all  of  these 
tracks,  except  the  main  track  of  each  com- 
pany, on  either  side  of  the  crossing,  and  so 
close  together  ttiat  the  planks  of  the  crossing 
were  partly  occupied  by  them.  The  tracks 
were  so  full  of  cars  on  both  sides  that  the 
crossing  was  described  by  the  witnesses  to  be 
like  a  tunnel,  and  bo  narrow  that  but  one 
vehicle  could  go  through.  The  funeral  pro- 
cession passed  safely  through  this  condltimi 
of  things  to  the  cemetery,  and  In  about  15 
minutes  the  hearse  returned.  The  evidence 
shows  that  the  driver  of  the  hearse  knew  that 
It  was  a  dangerous  place,  and,  as  the  cross- 
ing was  approached  on  his  return,  he  brought 
his  team  nearly  to  a  standstill,  and  looked 
and  listened  carefully  before  attempting  to 
cross;  that  the  cars  were  all  standing  as  they 
were  when  he  passed  them  15  minutes  before; 
that  there  was  no  smoke,  no  whistle,  ringing 
of  the  b^l,  or  noise  of  any  sort  to  Indicate 
that  any  of  *  the  cars  were  about  to  move; 
and,  having  thus  satisfied  himself  that  every- 
thing was  safe,  he  started  over,  quickening 
hlH  speed  to  a  trot  In  order  to  get  through 
as  soon  as  possible.  It  appears  that  a  freight 
train  cft  empties,  about  300  feet  long,  was 
standing  on  the  main  track  of  the  defendant 
company,  which  was  the  last  track  that  had 


to  be  crossed,  the  front  of  tbe  train,  with  tbe 
engine,  being  000  feet  fnun  tbe  crossing,  sod 
tbe  rear  of  the  train  near  the  crosshig  to- 
wards which  It  was  being  bailed;  andasdK 
hearse  came  upon  tikis  main  track  of  the  de- 
fendant the  collision  with  the  backing  train 
occurred,  resulting  in  the  damage  complain- 
ed of. 

It  further  appears  teom  the  E^alntUTs  erl- 
deuce  that  no  one  was  on  the  tram  nam 
to  the  crossing  than  the  second  car  from  the 
engine;  tliat  no  we  was  on  the  ground  at  tbe 
crossing  to  give  any  warning  that  the  tziln 
was  about  to  more  backward;  that  tiie  a»> 
dnctor  knew  the  fnneral  procession  had  gone 
over  to  the  c^etery,  and  would  return  Id 
a  few  minutes;  that  the  stirroundlngs  pre- 
vented the  driver  from  being  able  to  see  tbit 
tbe  train  was  moving;  and  that  no  notee 
could  be  beard  to  Indicate  that  a  train  wu 
movmg,  although  the  dilvex  was  Ust^ilng  u 
he  approached  tbe  point  of  collision. 

If  this  case  had  been  submitted  to  the  Jwj 
upon  the  whole  evidence  adduced  before  tbem, 
and  they  had  found  elthw  toe  the  plaintlir  w 
defendant,  there  bedng  a  conflict  of  evidoce, 
the  verdict  could  not  have  been  disturbed. 

It  seems  to  us,  therefore,  that  under  tbe 
settled  rules  of  law  which  govern  the  court 
m  its  decision  upon  a  demurrer  to  evidence 
where  all  evidence  of  tbe  defendant  In  conflict 
with  that  of  the  plaintiff  must  be  excloded. 
the  plaintlfTs  case  was  made  out,  and  there 
should  have  been  a  Judgment  on  the  dcmomr 
In  their  favor. 

For  these  reasons,  we  are  of  opinion  tbst 
the  Judgment  of  the  circuit  court  must  be  re- 
versed, and  Judgment  rendered  for  the  plsln- 
tiffs  an  the  demurrer  to  evidence^ 

KBITO,  P.,  absent. 


(M  Vm.  M7) 

llAMLY  MANUF'G  OO.  v.  BR0ADDU8  «t  sL 
(Supreme  Oonrt  of  Appeals  of  Virglida.  April 

16,  1897.) 

OouKTiBS— Claims— Isjunction—Recbivsks. 

1.  Where  the  board  of  supervisors  of  a  ooastj 
totered  into  a  contract,  which  they  had  a  rinrt 
to  make,  for  etectioa  of  a  Jail,  taxpayera  conJd 
not  enjoin  them  from  accepting  the  jaU  asnl 
completed  according  to  contract,  and  a  trae  ac- 
count should  be  adjudicated,  on  the  groaud  Oat 
tbe  contract  had  not  been  io  performed  as  to  n- 
title  the  contractor  to  payment,  where  no  fraud 
was  chained,  and  it  was  not  alleged  that  the 
board  was  transcending  Its  power,  rince  the 
remedy  at  law  was  adequate,  under  Code.  H 
836-^838,  inovidtng  that  a  daim  against  a  oonn- 
ty  must  be  approved  by  tiw  board,  and  that,  m 
case  of  ItB  allowance,  the  attorney  for  the  com- 
monwealth may,  and  if  in  the  opinion  of  nx 
taxpayers  It  appears  improper,  must,  appeal  to 
the  county  court 

2.  Where  tbe  board  of  snperrlsora  of  a  countf 
entered  into  a  contract  for  erection  of  a  Jail,  tax- 
[tayen  could  not  obtain  the  appointment  of  a 
receiver  on  the  ground  that  the  work  was  lO  im- 
perfect that  tbe  building  waa  going  to  decay,  sinoe 
the  right  of  possession  was  In  the  board,  whidbt 
might  regain  possession  by  actioa  at  law  or  «n 
try,  and  no  nwchanie's  Hen  could  be  acqidicd. 
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Appeal  from  drcolt  court.  Page  comity. 
Butt  by  Andrew  Broaddus  and  anotiwr 

ind  other*.  Fnxa  a  deem  In  fkvor  of  coid- 
plihianta,  defendant  cnnpany  aspaala.  B»> 
Tened. 

ManihaH  McOarnd<^  Cor  appeUant  Bai^ 
ton  A  Boyd,  tor  appdlee*. 

KBITH,  P.  fnie  decree  appealed  tm  -hi 
tUa  case  was  rendered  In  a  canse  In  wblcb 
Andrew  Broaddus  and  R.  S.  TaikB,  realdentB 
and  taxpeyetB  of  Page  county,  Bulng  for  tbem- 
■tires  and  other  taxpayers,  are  plaintiffs,  and 
the  Manly  Manufacturing  Ckmpeny,  of  Dal- 
tott,  Ga.,  Jobn  W.  Bothgeb,  A.  H.  K^ser.  H. 
O.  ECnlcdy,  and  Q.  T.  Brubaker,  wbo  are  de- 
Bcrlbed  as  members  of  the  board  of  sutfenrlaoni 
ot  Pa^  county,  are  defendants. 

The  btn  chafes  that  the  board  of  super* 
▼laora  of  Page  county  contracted  wltb  the 
Manly  Manofacttirlng  Company  for  the  con- 
stmctlai  of  a  county  jail  and  Jailer's  resldmee 
at  ttw  county  seat  fbr  the  sum  of  $6,486.24. 
The  building  was  to  be  erected  In  accordance 
frith  the  terms  of  a  written  c<mtract,  whlcb 
te  filed  as  an  exhibit  with  the  bill,  and  certain 
speclfl  cations  and  plans  accompanying  It  In 
tbls  agreement  the  board  of  snperrisocs  re- 
■erred  Oie  rlg^t  to  make  changes  and  alterap 
ttrna  In  the  character  and  quality  of  the  work 
at  a  fair  and  reasMiable  Tslnatlon,  to  be  fixed 
and  agreed  upon  In  writing  between  the  par- 
ties btfore  proceeding  thtfewlth,  and  no  claim 
was  to  be  made  against  the  county  of  Page 
for  extra  work  or  material  unless  ordered  by 
the  county,  and  the  price  thereof  determined 
as  thus  stipulated.  The  building  was  to  be 
drflTcred  fully  completed,  and  free  from  all 
liens  and  Incumbrances  for  labor  and  mate^ 
rial,  (m  or  befbre  the  1st  day-  ot  Dec«nber, 
1896.  It  was  provided  that  the  county  of 
Page  should  ^^x^t  a  superintendent,  whose 
duties  were  to  Inapect  and  decide  npMi  the 
qnali^  and  oharacter  ot  the  material  fomtah^ 
ad  and  work  done,  and  to  nport  thereupon 
durlDv  the  invgress  of  ttie  wori^  and  to  notll> 
fbt  eontzactocB  of  any  shwtcoiidnff ;  and  tt 
was  farther  provided  "that,  should  the  super- 
intendent permit  any  part  of  the  work  oa  the 
traOdlng  to  be  completed  without  objecting 
thereto,  and  giving  notice  to  the  said  first 
party,  It  shall  be  takm  and  cmaldered  as  an 
a^ironl  therecrf,  and  said  flnt  party  shall  not 
tbereatta  be  held  teaiMMislble  therefor,  not 
required  to  cfmstmct  the  same  wltboot  full 
and  adequate  compenaatton.** 

ProTlakm  was  made  toe  submitting  differ- 
ences to  arbttzatkm  arising  as  the  work  pro- 
gressed, and  upon  the  oompletlon  of  the  work 
tt  was  to  be  examined  by  the  board  of  super- 
Tlson^  and,  it  tt  thea  ammni  to  hare  been 
completed  In  accordance  wltb  the  contract  the 
bnlldtaig  was  to  be  acoq^ed.  and  finally  to  «t- 
cdnde  the  Idea  df  - there  being  any  other  cm- 
traot  than  that  In  wiitlng  In  rdatkA  to  the 
eractlon  and  completi«i.(tf  the  building,  it  is 


stated  "that  neither  of  On  said  parties  is  ta  be 
held  to  the  performance  of  any  supposed  un- 
derstanding or  agraeineiit  not  herein  exv^essed 
or  set  forth  In  q>eciflcatlmia  refaxed  to  herein 
and  made  a  part  Iwreof." 
"  Of  the  agreed  price  94,000  was  to  be  paid 
vpoa  tbe  conqilatlon  and  acc^rtance  of  the 
bonding,  and  the  residue  in  one,  two,  and 
three  years  from  that  time,  with  interest 

It  appears  ttiat  Bothgeb  waa  *g"»*^  liy 
the  board  of  snperrlsors  to  superlPteud  the 
work  as  provided  Jn  the  contract  The  bill 
then  alleges  that  slmost  immodlateiy  after  the 
execution  of  the  contzact  the  Manly  Biano- 
factnring  OMiqtaiiy,  thmu^  Mr,  Manly,  1» 
gan  to  ply  the  board  with  appUcatlocs  and 
In^iceniKitB  to  extend  the  work. 

Without  statlog  In  detail  the  varloui  ehan- 
0ea  irtdch  were  finally  introduced.  It  is  suifi- 
dent  to  rtate  that  tlie  board  of  mgervlam 
approved  alterations  In  the  contract  the  coat 
of  whldi  amounted  to      enm  of  98)085. 

The  bill  then  avers  that  Manly,  the  preal* 
dent  of  the  manufacturing  company,  by  the 
exercise  of  many  wUea  and  blandishments, 
acquired  an  influence  ovw  the  gentlemen 
composing  the  board  of  mpervlsora  Of  the 
county  of  Page,  by  which  they  became^  with 
the  most  honest  motives  and  purposes  upon 
their  part  the  pliant  victims  of  bis  seductive 
arts,  and  that  from  time  to  time  ho  induced 
them  to  authortae  further  chai^a  and  al- 
twatlons,  costing  98371,  mme  of  which  were 
authwlaed  or  nncUoned  hy  the  board  of  sn- 
pervlsras,  acting  as  such,  but  only  by  its  Indi- 
vidual members  thus  cajoled  and  detwlved. 
The  cost  ot  the  bnUdlng  was  by  these  meth- 
ods Increased  from  96,486J24.  the  original 
contract  prices  to  tiie  mm  of  918428L80L 

It  Is  further  alleged  that  the  work  done 
was  so  imperfect  and.  the  material  used  so 
indifferent  that  tiw  building  Is  going  to  nUn 
'and  decay.  The  defects  ot  construction  are 
fFtated  In  much  detail,  but  it  hi  unnecessary 
to  repeat  them  faoa. 

In  cMidualon  the  bill  alleges  that  a  moat 
"pertinacious  and  adroit  attack,  contrived 
ot  mixed  perauasives  and  menaoea,**  has  bem 
bvongfat  to  bear  upon  the  board  of  siy  w- 
visors  In  oritor  to  drive  It  into  the  nets  thus 
spread,  and  to  seoura  oommltmoits  In  writr 
lug  from  It  to  these  ualawfol  demands.  The 
plaintiffs  aver  diat  tbey  have  entire  ctmfl- 
dence  In  the  personal  integrity  and  honesty 
of  the  members  of  the  board,  but  unless 
s<»ne  Immediate  remedy  Is  applied  to  tba  pres- 
ent G(mdltlon  of  affairs,  they  do  not  know 
bow  long  It  may  be  possible  to  defeat  the  eon- 
nlng  wiles  and  clever  devices  of  Mr.  Bobert  ' 
P.  Manly. 

The  bill  prays  that  the  parties  already 
named  may  be  made  defendants;  that  the 
board  of  supervisors  be  restrained  and  en- 
joined from  accepting  the  jail  and  residence 
contracted  Cor  until  completed  according  to 
the  contract  and  all  shortcomings  and  de- 
fects supplied  and  amended,  and  until  sU  false 
efeiims  have  been  rejected,  and  the  true  anf^ 
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eomeet  account  tMettaia&l  and  adjudicated, 
and  the  inroperty  freed  from  any  claimB  for 
matttlal  and  labor;  that  the  UmtA  of  super- 
Tlmrs  aball  be  enjoined  and  reatralned  from 
either  acc^pttaiff  the  building  or  making  any 
payment  whatever  to  the  Manly  Manatee* 
tmrtng  Company  or  other  person,  and  that  a 
receiver  be  appointed  to  take  possession  of 
the  buildings,  who  shall,  out  of  the  fundi 
to  be  supplied  by  the  counfy,  and  to  be  ul- 
timately charged  to  the  Manly  Manufacture 
Ing  Company,  put  upon  the  building  such  re- 
pairs as  shall  serre  to  save  It  from  further 
destruction  and  ruin;  and  that  pending  this 
litigation,  and  subject  to  the  supervision  and 
care  of  the  receiver,  the  county  of  Page  may 
be  permitted  to  occupy  and  use  the  buildings 
fbr  public  purposes,  without  being  thereby 
committed  to  an  acceptance  of  them  as  hav- 
ing been  completed  within  the  terms  of  the 
contract. 

Notice  was  given  by  the  plaintiffs  that  on 
November  20,  1896,  they  would  apply  to  the 
Judge  of  the  circuit  court  of  Page  county,  sit- 
ting in  vacation,  for  the  appointment  of  a  re- 
ceiver, and  on  that  day  the  cause  came  on  to 
be  heard  upon  the  said  motion,  and  upon  the 
bill  and  exhibits  accompanying  it,  upon  sun- 
dry affidavits  on  behalf  of  plaintiffs,  upon  the 
answer  of  the  defendant,  which  was  read  as 
an  affidavit,  and  the  exhibits  filed  with  It, 
and  upon  affidavits  taken  upon  behalf  of  the 
defendant  Thereupon  the  Judge,  deeming  It 
unnecessary  to  pass  upon  ttxe  demurrer  to  the 
blU,  entered  a  decree  directing  the  sheriff  of 
Page  county  to  proceed  forthwith  to  put  the 
supervisors  In  possession  of  the  Jail  build- 
ing, yard,  and  appurtenances  connected  there- 
with,  but  without  prejudice  to  any  of  the 
questions  involved  or  proper  to  be  decided  in 
this  cause  between  the  parties,  and  tliat  Uie 
supervisors  proceed  forthwith  to  put  the  Jail 
In  condition  to  be  used  tor  the  purposes  tar 
which  it  was  designed,  and  concluding  thus: 
"It  is  further  ordered  that  tbe  clerk  of  the 
circuit  court  of  Page  county,  Va^  shall  Is- 
sue process,  returnable  to  the  next  r^nlar 
term  of  the  circuit  court  of  Page  county,  di- 
recting the  board  of  suporlsors  in  its  <^ 
cial  capacity  to  appear  and  do  whate  w  la 
proper  to  protect  its  Interests.**  From  that 
decree  an  appeal  and  supersedeas  was  al- 
lowed to  tbe  Manly  Manufacturing  Oompany 
by  one  of  the  Judges  of  this  court 

The  board  of  supenison  aa  such  was  not 
at  the  date  of  the  decree  complained  of  a 
party  to  this  suit  Tbat  it  should  have  been, 
and  was  not,  plainly  appears  to  hare  been  the 
*  opinion  of  the  learned  Judge  of  tbe  circuit 
court  and  that  he  was  right  In  this  respect 
Is  established  tnj  the  case  of  Stewart  v.  Tbom- 
ton.  76  Va.  21S. 

We  do  not  propose  to  question  tiie  right 
taxpayws  to  come  Into  a  court  of  equity  m 
protect  their  interests  In  a  ip«at  variety  of 
cases.  We  shall  confine  onr  discussion  of  tlie 
subject  to  the  case  under  consideration. 

The  board  <a  attpervlaws  was  idothed  tv 


statute  law  with  the  duty  of  prmidlng  a  Jail 
for  the  county  of  Page,  and  of  keeping  it  In 
good  order.  Code  Va.  I  925.  Tbe  circuit 
court  by  section  031,  Is  given  suthorlty  to 
compel  the  supervisors  to  perform  this  duty, 
but  Its  Jurisdiction  In  that  behalf  Is  to  be  exer- 
cised fay  wtaiwiamna,  and  not  by  a  bill  in 
equity.  r^Kin  the  board  oC  siq^errison,  tbea, 
wss  Imposed  the  duty,  and  In  It  was  vested 
the  requisite  power,  to  erect  a  Jail,  and  that 
lnv(^ved  tbe  auth<»11y  to  make  all  necessary 
cmtracts  with  respect  thereto,  and  from  time 
to  time,  aa  It  might  see  fit  to  make  altera- 
tions and  changes  In  the  pro  visions  of  ths 
original  contract  All  this  Is  not  questioned, 
but  It  is  claimed  that  the  Individual  members 
of  the  board  of  supervisors  are  without  au- 
thority In  the  premises,  and  that  only  the 
board  acthig  In  its  corporate  capacity  was 
capable  of  contracting  or  of  authorising  chan- 
ges or  alterations  In  the  contract  which  had 
been  made.  This  Is  also  free  from  doubt 
The  only  question  for  us  to  oonsldN  is  wheth- 
er  the  philntUta,  under  the  tacts  of  this  cassi 
have  any  footing  la  court 

The  board  of  supervisors  is  not  a  party  to 
this  suit,  (X  at  least  was  not  when  the  decree 
<»mplalned  of  was  rendered.  There  is  no 
averment  that  in  making  the  contract  It  was 
acting  in  excess  of  the  authority  conferred 
upon  it  by  law.  There  could  be  no  such 
charge.  It  was  clothed  with  ample  power  to 
erect  the  building,  to  contract  for  its  erec- 
tion, to  make  modifications  In  the  contract 
and  to  make  such  alteratkma  and  changes  as 
to  it  might  seem  wise  and  proper.  There  is 
no  suggestion  of  fraud  upon  the  part  of  the 
board  of  supervtsors.  or  of  any  collusioa  be- 
tween It  and  the  Manly  Manufacturing  Qosor 
pany;  tm  the  contrary,  all  such  Impntatkina 
are  expressly  disclaimed. 

The  gmvamen  of  the  un  is  that  tbe  eon- 
tract  iH^ch  it  la  admitted  the  board  of  su- 
pervlaora  had  the  rl^t  to  make,  and  in  which 
the  Interests  of  the  county  of  Page  have  been 
carefully  protected,  has  not  been  fulfilled  and 
performed  by  the  other  party  In  such  a  man- 
ner as  to  entitle  It  to  demand  payment  at 
this  bands  of  the  board.  The  contract  provid- 
ed precisely  what  the  manufacturing  com- 
pany was  to  do.  nu  tpxiMxm  of  Ite  rights 
and  the  liability  of  the  coonly  of  Page  are  to 
be  ascertiUned  by  referotoe  to  Ito  terms,  end 
In  thla,  as  In  all  other  contracts  of  a  like  diaz^ 
acter.  If  the  building  baa  not  been  erected 
as  contracted  for,  the  remedy  at  law  is  plain, 
adequate,  and  complete.  To  hold  that  a  tax- 
payer can  come  into  a  comt  <tf  equity  in  a 
case  In  wtalcb  no  fraud  Is  chained,  and  where 
there  is  no  pretense  that  tbe  board  was  tran- 
scending Its  poww,  mer^  to  settle  an  ac- 
count betwem  a  claimant  and  the  board  of 
supervtsors,  would  be  to  extei^  tbe  Jnrlsdto* 
tkm  of  the  court  far  beyond  the  Bmlts  sane- 
ticHMd  by  any  aojodlcated  caae  or  text  writer 
to  v^lcb  we  bave  been  refarred. 

In  volume  18  of  English  Chancery  Reports, 
at  page  248  (Flewln  r.  Lewi^,  LordiCaisn- 
Digitized  by  VjOOQIC 


WILDiBEBaEB  t. 


CHEEK'S  SZ*BS. 


ceSka  Oottenham,  ipeaUnc  of  tha  powor  of 
the  poor-law  commisaioners,  nm  the  follow- 
ing lansuage:  "I  apiRQheiid  tliat  the  llndta 
wltiiln  which  thlB  coort  Interferes  wllh  the 
acts  of  a  body  of  patdlc  fiuctkHtaries,  constl- 
tuted  like  the  poor-law  eommlasloners,  are  per- 
fectly clear  and  mamWgiioos.  So  Ions  » 
those  fanctlonarles  strictly  confine' ttaemselTes 
within  the  exerdse  of  thoae  dnUes  which  are 
confided  to  them  by  the  law,  this  court  win 
not  Interfere.  The  court  will  not  Interfere  to 
see  whether  any  alteration  or  regulatkm  which 
they  may  dhrect  Is  good  or  bad;  bn^  If  thqy 
are  dsparUng  from  that  power  which  the  law 
has  Tested  In  them.  If  they  are  assomlns  to 
themselTes  a  power  over  pn^erty  which  the 
law  does  not  ^ve  them,  this  oonrt  do  longer 
considers  tiiem  as  actlog  under  ttie  anthwlty 
of  their  commiasion,  bat  treats  them,  whether 
they  be  a  corpwatlon  or  li^Ttdnala.  mwdy 
as  persons  dealing  with  property  without  le- 
gal anthwlty.  That  distinctloii.  which  Is  Tery 
obTlouB,  s^Bdeutly  explains  all  the  grounds 
on  which  this  oonrt  erer  Interferes  with  the 
acts  of  bodies  constituted  as  these  commls- 
slwiers  are." 

This  statement  of  the  law  Is  approved  by 
Dillon  in  hla  work  on  Hnnicipol  GorporatloiM 
{section  982,  and  note  8). 

Daion,  after  craulderlng  the  decision  upon 
the  subject,  states  the  prlndpte  to  be:  'miat 
the  pnqper  parties  may  resort  to  equity,  and 
equity  wfl].  In  the  absraice  of  restrlctlTe  le^ 
latlon,  entertatai  jnrl8dIctl<Hi  of  their  salt 
against  municipal  corpwations  and  their  of 
fleers  when  these  are  acting  ultra  rlres,  or  as- 
suming or  exerdsing  a  power  orer  the  pn^- 
erty  of  the  citizen,  or  over  corporate  property 
or  funds,  which  the  law  does  not  confer  upon 
than,  and  where  such  acts  affect  Injuriously 
the  property  owner  or  the  taxable  inhabitant. 
But  if.  In  these  cases,  the  property  owners  or 
the  taxable  inhaUtants  can  have  full  and  ade- 
quate remedy  at  law,  equl^  wQl  not  Inter-  • 
fere,  tmt  leave  them  to  their  legal  remedy." 

Seictlons  886-888  of  the  Code  provide  a  rem- 
edy for  any  person  haring  a  claim  against 
the  county,  and  afCtvd  ample  protection  to  the 
daimant,  to  the  county,  and  to  the  taxpayer. 
FroTislon  Is  made  for  an  ajfpeal  from  the  de- 
clsicm  of  the  board,  and  It  Is  difficult  to  per- 
ceive how  the  right  of  the  conn^  could  have 
been  more  carefully  guarded.  In  the  first 
place,  before  Oie  claim  can  be  paid  It  must  be 
approved  by  the  board  of  suprarlsors;  If  It 
be  allowed  by  the  board,  the  attorney  for  the 
conmumwealth  may.  If  be  deems  It  Improper 
or  unjust,  require  an  appeal  to  be  taken  to  the 
county  court;  or  If;  In  the  opinion  of  anj  six 
taxpayers,  It  aivears  to  be  Improper  or  unjust, 
the  attorney  Is  required  to  appeal,  whatever 
bis  own  opinion  on  the  subject  may  be. 

It  Is  unnecessary  to  decide  that  the  provision 
vrhleh  requires  the  attorney  to  appeal  at  the 
instance  at  six  taxpayers  was  intended  to  be 
In  lieu  of  the  right  of  taxpayers  to  resort  to  a 
court  of  equity,  bu^  In  the  absence  of  any 
veclAc  eqnltaUe  claim  or  right,  or  of  any 


peculiar  fact  or  drenmstance  giving  a  court 
of  equity  Jurisdlctkm.  it  might  be  reasonably 
contended  ttiat  this  provision  affords  a  suffi- 
cient protectUm  to  the  taxpayer,  and  was  de- 
signed by  the  legislature  iaa  a  plain  and  inex- 
penslve  substitute  for  the  Jurisdiction  thereto- 
fore exendaed  Iqr  courts  of  chancery  at  the 
suit  of  taqwyers  feeling  themsdves  aggvlev- 
ed.  It  Is  unnecessary  fw  us  to  psas  up<m  this 
question,  and  we  make  no  dedslmi  upon  It 

Another  ground  upon  which  the  Jurisdiction 
of  a  otHirt  of  equity  was  Invoked  was  that  a 
recelvOT  might  be  appohited  to  preserve  the 
property,  which  Is  alleged  to  be  rapidly  going 
to  ruin  and  decay.  Hie  rlg^t  to  the  posses- 
don  of  county  pmoaety  Is  hi  the  board  Dt  so- 
pervlBors.  If  perchance  the  actual  posses- 
sion be  in  another,  the  board  may  unooeed  at 
law  to  regain  Its  rights  as  other  suitors  do,  or 
It  may  acquire  possession  without  resorting 
to  the  courts.  If  that  can  be  done  without  a 
breach  of  the  peace  or  other  vkdatlm  ot  law. 
The  board  of  supervisors  canm>t  give  a  lien 
upon  a  public  building,  nor  does  the  con- 
tractor, nor  those  who  furnish  materials,  nor 
the  artisans  employed  in  their  construction, 
acquire  a  lien  of  any  kind  upon  than.  Those 
who  c<Hitract  with  the  board  of  supervisors  to 
do  work  for  the  county,  or  furnish  material  to 
It,  do  so  not  upon  the  e3q»ectatlon  of  securing 
their  compensation  by  a  lien,  but  soUdy  npon 
the  faith  and  credit  of  the  oranty.  From 
wliatever  point,  therefore,  this  case  Is  viewed, 
the  plaintiffs  are  without  a  standing  in  a  court 
of  equity. 

We  are  of  opinion  that  the  decree  appealed 
from  must  be  reversed,  and  the  cause  remand- 
ed to  the  dreult  court  of  Page  county,  to  be 
there  proceeded  wHh  In  accordance  with  the 
views  herein  e^reased. 

«=—  (H  Va.  BIT) 

WIIJ>BERaBR  et  al.  v.  CHBBK'S  BX*^  et 
aL   BROWNING  et  aL  v.  SAUB.  OAS- 
SEY  et  ai.  v.  QAMO.^ 
(Bnpreme  Gonrt  of  Appeals  of  Tliginla.  April  8. 

1897.) 

WUU— IlTTBira— LSOAOIBS  -~  IiiPSI— DSBieHATIOa 

or  BsKBPiciuixs— AnsKPnoM. 

1.  Where  testator  beqneatiied  money  to  a  sis- 
ter who  had  died  before  execution  of  the  will, 
karing  issne  who  survived  testator,  the  legacy 
did  not  lapse,  but  passed  to  such  issue,  under 
Gode  1887,  S  2528.  providing  that  If  a  legatee  die 
before  the  testator,  leaving  issue  who  survive 
him,  they  shall  take,  unless  a  different  disposition 
Is  requlKd  by  the  will,  and  section  2521,  provid- 
ing tnat  a  will  shall  be  construed  as  if  executed 
famne^tdy  before  testator's  death,  unless  a  ccn- 
trary  intention  appears, 

2.  A  will  provided;  "Ail  the  rest  and  residue 
of  my  estate  •  •  •  i  direct  my  executors  to ' 
dlstrimite  equally  among  all  my  uieces  and  nei^- 
ews.  Tbiey  are  the  following:  The  children  of 
my  Blstem  Tnaming  the  sisters,  and  also  two  neph- 
ews.] I  wish  the  whole  number  ascertained,  and 
the  sum  divided  by  this  number,  hot  only  those 
who  are  alive  at  my  death  are  to  receive  any  por- 
tion," Held,  that  children  of  a  de<xafled  sister, 
who  were  omitted  from  the  enumeration,  but  else- 
where provided  for  in  the  will,  were,  by  limita- 
tltui  of  the  number  of  the  dass  to  those  eunniwat- 
ed,  excluded  from  said  devise. 

Tiehearing  deuied..     ^.^^.^^^  GoOglC 
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8.  Where  flie  reridoarr  danse  fa  faror  of  "all** 
testator'a  nieces  and  ne^ewB,  by  miedflcaUy 
enameratlDg  some,  ezclaaed  othen,  wbo  were 
elsewhere  provided  for,  and  the  omj  extrinsic 
erldence  that  those  ezdnded  were  omitted  by 
Inadvertence  was  a  letter  in  which  testator  stat- 
ed that  the  mother  of  those  excluded  and  anoth- 
er sister  "were  my  favorite  sisters,  If  I  had  any 
preference,"  and  the  letter  also  showed  that 
those  excluded  had  been  objects  of  testator's 
bounty,  It  could  not  be  concluded  tbtX  testatw, 
who  was  a  man  of  lnteUl?ence  and  bndness  ca- 
padly,  by  loadTntence  omitted  those  excluded. 

4.  A  will  provided:  "I  have  ^ven  my  nego- 
tiable note  to  [C]  for  $12,000,  which  note  I  wl^ 
paid  to  her  aa  euiy  after  my  death  aa  practlca- 
ue,  whetiier  due  or  not,  wlUi  Interest  •  •  * 
from  the  date  of  my  death  until  wid.  I  ^rect 
this  sum  promptly  paid.  ♦  •  •  In  case  of  her 
deadi.  to  be jpald  as  stated  npon  the  back  of 
the  note,"  The  only  note  held  by  G.  was  for 
flO.OOO,  and  was  Indorsed:  C,  $4,500;  O.. 
$4,500;  M.,  $1,000,— "to  be  paid  In  the  propor- 
tion to  the  parties  named  above. "  Htla,  that 
tiie  clause  was  a  direction  to  pay  the  note  for 
$10,000,  and  did  not  give  O.  a  Imacy  of  $12,000. 
wit^  ademption  to  the  extent  of  her  interest  in 
the  note. 

Appeal  from  corporation  conrt  of  DanvQle. 

Bill  by  Howard  3.  Lanier  and  another,  ex.- 
ecTitors  of  WllUam  F.  Obeek,  deceased,  pray- 
ing for  the  constnictlon  of  a  will.  From  a  de- 
cree constniing  the  wUl,  appeals  were  taken 
by  G.  W.  P.  Wlldberger  and  others,  by  Mont- 
gomery Browning  and  others,  and  1^  Amu  B. 
Gasse^  and  others.  Affirmed. 

Cabell  &  Cabell  and  B.  H.  Wlldberg^,  for 
RKiellants  Wlldberger  et  al.  O.  D.  Gray  and 
T.  B.  Grimsley,  for  appellants  Browning  et  al. 
Berkeley  &  Harrison  and  Christian  &  Chris- 
tian, for  appellants  Cassey  et  aL  Green  & 
Miller.  N.  T.  Oreen,  CbambUaa  &  Ohambllas, 
R.  H.  WOdb^vr,  and  OabCO  &  Oabell*  for 
■ppeUea. 

OARDWniiU  J.  The  ^eal  in  each  of 
tlMW  cases  Is  taken  from  a  decree  of  the  oor- 
pontion  court  of  the  city  of  DanTlUe  constra- 
ing  the  win  of  WOUam  7.  Cheek,  deceased,  In 
the  salt  of  Ghee's  Bz'rB  t.  Cheek's  Derlsees 
et  aL;  and,  thontfi  a  separate  and  distinct 
qneetlui  is  iveeented  in  mob,  they  wwe  ar- 
gned  here  together,  and  will  tiieceton  be  dis- 
posed of  in  this  (qirinlon  in  the  order  named. 

In  the  fourth  clause  of  the  will,  dated  Oc- 
tober 20,  1894,  the  testator  bequeathed  to  bis 
slstOTB  $25,000  eadL  One  of  these  sisters  was 
Mrs.  Blizabefh  Houston,  who  had  died  at  hex 
home  in  Tennessee  before  the  death  of  the  tes- 
tator, and  Shortly  before  the  execution  of  his 
will,  leaTlng  Issno  "wbo  snrriTe  the  testator, 
TlB.  a  daught«,  Mrs.  Sarah  Jane  Edwards, 
and  a  granddaughter.  Miss  Fannie  Hamblett, 
who  are  the  afip^eea  bete.  These  being  the 
undisputed  facts,  the  sole  question  presented 
In  the  first  of  these  appeals  is,  does  the  legacy 
to  Mrs.  Elizabeth  Houston  of  $25,000  lapse  or 
bec(nne  void  because  of  her  death  before  the 
date  at  the  will,  or  does  the  legacy  pass  to  the 
Issue  of  the  legatee  'Vho  surrlTe  the  testator,*' 
there  being  no  "difFeroit  dlspoidtlon  thereof 
made  or  required  by  the  will"? 

The  fourth  danse  (tf  the  will  Is:  "IgiTeaAd 


bequeath  to  my  dsters,  Elizabeth  Hanataa, 
Oftrollne  J.  Wlldberger,  Sarah  A.  Wa^ener, 
and  Mary  M.  Stokes,  twenty-five  thousand  dol- 
lars each;  the  portion  given  to  my  sister  Mary 
M.  Stokes  to  be  held  by  her  as  her  s^nrate 
estate,  free  from  the  debts,  contracts,  and  ecu- 
trol  of  her  husband,  and  disposed  ot  X/j  het 
as  she  may  think  proper." 

Section  2628  of  the  Code  of  1887  prorideB: 
"If  a  devisee  or  legatee  die  before  the  testator, 
lea^g  Issue  wbo  snrrlTO  the  testator,  sasSa 
Issue  shall  take  the  estate  devised  or  bequeath- 
ed, as  the  devisee  or  legatee  would  hare  done 
If  he  bad  survlTed  the  testates-,  unless  a  difEo- 
ent  disposition  tfaerectf  be  made  or  required  by 
the  win." 

There  la  no  ambiguity  whaterar  In  the  fonrtb 
clause  of  the  wUl,  and  It  Is  thwefOre  tUs  sec- 
tion of  the  Code  that  we  are  called  i^on  to 
ccmstrue. 

It  must  be  conceded  that  If  Mrs.  Houston 
had  died  In  the  Interval  between  tbe  ftxees- 
tlon  of  the  will  and  the  death  <tf  the  testator, 
ber  issue  would  hare  taken,  and  the  legacy 
would  not  lapse  or  bec<»De  Told.  Wood  v. 
Sampson's  Ex'r,  26  Grat  S4Q.  But  it  Is  con- 
tended that,  because  her  death  took  place  ivkff 
to  the  execution  oC  tbe  will,  the  contrary  Is  tbe 
result,  and  the  legacy  becomes  a  part  of  tbe 
re^oum  of  the  estate. 

Section  2S21  of  the  Code,  which  Is  deelsa- 
toty  only  of  the  cmnmon-law  rule  as  regards 
personalty,  but  changes  It  as  to  realt;,  jko- 
vldes,  "A  wlU  shall  be  eonstmed  with  rtftt^ 
ence  to  the  real  and  personal  estate  ccmavlsed 
In  It,  to  speak  and  take  ^ect  as  if  It  bad  been 
executed  Immediately  b^re  the  death  of  tbe 
teststor,  unless  a  contrary  Intentim  shall  ap- 
psar  the  wilL"  Therefore  the  testatoi's 
will  as  to  the  legacy  to  Mrs.  Houston  speaki^ 
under  section  2SS1,  as  wen  as  at  common  law, 
from  the  date  of  his  death,  and  section  3523 
takes  effect  as  to  the  legacy  from  the  ssme 
date.  The  statute  takes  ne  account  of  jm- 
cedent  events,  other  tiian  the  death  ot  tht  Hvf 
Isee  or  legatee,  and  does  not  restrict  Its  op- 
oration  to  cases  tmly  In  which  the  death  of 
the  derlsee  w  legatee  occurs  after  the  execu- 
tion of  the  ^1,  and  before  tbe  death  of  the 
testator.  Ite  language  is:  "If  a  devisee  or 
legatee  die  before  the  testator,  Uavlng  issoe 
^o  surrive  the  testator,  sudi  issoe  shell 
take,**  eto.  Tba  wily  condttlau  It  impnM 
are:  The  devisee  or  legatee  must  have  Aed 
before  the  testator,  leaving  issue  who  survive 
the  testator.  It  does  not  impose  tbe  cmdltion 
that  the  devisee  or  legatee  dull  be  In  esse  at 
the  date  of  the  execution  ot  the  will,  bat  the 
policy  of  the  law  is  plainly  dlsfdosed,  via.  to 
utAiold  and  give  ^fect  to  a  devise  or  legacy, 
rather  than  to  allow  it  to  fiUl  for  tbe  want  of 
a  person  or  persons  hi  esse  to  take  it.  The 
statute  <now  section  2523  ot  the  Code)  Is  tak- 
en from  the  Bngllsh  statute  1  VSet  c. 
which  Is  Ingrafted  also  in  some  fOim  i^on  thf 
statute  law  of  neai4y  every  state  ht  fhe  Unian. 
In  sane  of  them,  it  ap^es  oidy  to  caaee  la 
whKA  tbe  devisee  cr  legatee^i  a  chlULor  otb- 
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er  deecendant  of  the  testator;  In  oQien,  tt 
extends  to  cases  In  which  the  baiefidary  la  a 
child  or  otbo*  relation;  and  still  others  <Th> 
ginia  Indnded),  to  any  leyatee  or  derisee  who 
dies  before  the  testator,  leaving  Uneal  de- 
scendants BtuTlTlng  at  the  time  of  the  testa- 
tor's death.  IS  Am.  &  Eng.  Enc.  Law,  38. 

In  commenting  upon  the  English  statute, 
Jarman,  in  his  worh  on  Wills  (volume  1,  Sth 
Am.  Ed.,  010,  641),  says:  "It  does  not  aubstl- 
tate  the  surviving  issue  for  the  original  dev- 
isee or  legatee,  but  makes  the  gift  to  the  latter 
take  effect)  notwithstanding  his  death  In  the 
testator's  lifetime,  in  the  same  manner  as  If 
his  death  liad  happened  immediately  after 
that  of  the  testator,  and  whether  it  (the  death 
of  the  devisee  or  legatee)  happened  before  or 
after  the  date  of  the  will,  though  not  if  it 
happened  before  the  act  came  Into  operation;" 
citing  Mower  v.  Orr,  7  Hare,  473;  Winter  v. 
Winter,  5  Hare,  306;  Wlsden  v.  Wlsden,  2 
Smale  &  O.  896;  Barkworth  v.  Toung,  4 
Drew.  1. 

In  construing  the  statute  of  Maine,  which  ex- 
tends only  to  cases  in  which  the  beneficiary  is 
a  child  or  relative  of  the  testator,  the  supreme 
court  of  that  state  said:  "We  are  satisfied, 
upon  reason,  principle,  and  authority,  that  the 
lineal  descendants  of  a  relation  of  the  testator 
having  a  bequest  In  a  will  are  entitled  to  the 
t^acy  given  to  their  ancestor,  by  virtue  of 
Rev.  St.  c.  74,  S  10,  though  the  original  legatee 
was  in  fact  dead  at  the  date  of  the  will.  The 
statute  is  in  furtherance  of  what  may  fairly 
be  presumed  to  have  been  the  intention  of  the 
testator,  and,  in  order  to  effect  Its  object.  It 
should  be  construed  liberally.  The  adverse 
argument  Is  based  upon  the  distinction  be- 
tween lapsed  and  void  devises,  and  the  as- 
sumption that  the  statute  takes  effect  only  in 
cases  of  lapse.  But  no  snch  limitation  of  its 
effect  is  found  In  the  statute,  the  Intent  of 
which  obviously  Is  to  save  to  the  Uneal  de- 
scendants of  the  person  named  as  devisee  in 
the  will  the  benefit  of  a  devise  which  would, 
at  the  common  law,  fail  of  effect  by  reason  (rf 
the  death  of  the  orlgtnal  devisee  before  the 
testator.  The  statute  has  regard  rather  to  the 
class  of  individuals  for  whose  relief  it  is  inter- 
posed than  to  any  technical  distinction  In 
the  manner  of  the  failure  against  which  it 
proposes  to  guard  them.  As  to  them  the  re- 
sult at  common  law  would  be  the  same  wheth- 
er their  ancestor  died  before  or  after  the  date 
of  the  will,  if  he  died  before  the  testator. 
Against  this  result,  In  either  case,  the  statute 
places  a  tarrier."  Nutter  r.  Ylckery,  64  Me. 
496. 

What  was  said  by  the  court  In  that  case  is, 
under  the  facts  and  drcumstancea  of  this,  and 
the  broad  provision  of  our  statute,  entirely  ap- 
plicable, and  the  reasoning  we  think  unan- 
swerable. See,  also,  Barnes  v.  Huson,  60 
Barb.  508;  Minter's  Appeal,  40  Pa.  St  111, 
114;  Darden  v.  Harrtll,  10  Lea,  421,  428; 
and  Taylor  v.  Conner,  7  Ind.  115. 

It  is  true  that  in  Bamett's  Appeal,  104  Pa. 
St.  842,  to  which  we  have  been  cited,  the  su- 


preme court  of  Poms^vanla  held  that  a  be- 
quest or  devise  to  sisters  of  the  testator,  who 
were  dead  when  the  will  was  made,  lapsed; 
bnt  this  conclusion  was  reached,  as  tbe  opin- 
ion shows,  by  reason  of  the  fact  that  tbe 
case  was  not  within  the  provisions  of  the  stat- 
ute,—the  statute  not  extending  to  the  children 
of  a  brother  or  elster  where  the  testator  leaves 
lineal  descendants,  and  the  testator  In  that 
case  left  a  lineal  descendant 

In  fiflnttt's  Appeal,  supra,  the  sister  of  tbe 
testator,  to  whom  he  made  a  bequest,  had 
died  some  years  before  the  will  was  made, 
but  left  issue  who  survived  the  testator,  the 
testator  leaving  no  lineal  descendants.  Ttie 
court  In  that  case  said:  "We  cannot  doubt 
that  the  act  of  May  6, 1844,  saves  this  bequest 
to  the  testatCHr's  sister  from  being  void,  though 
she  was  dead  when  the  will  was  written,  hav- 
ing left  children  that  survived  the  testator. 
This  Interpretation  of  the  law  Is  so  Just  bjxA 
presets  itself  so  naturally,  that  we  need 
waste  no  words  about  It  No  amount  of  vev 
bal  criticism  can  make  It  <dearer,  but  u  Is 
usual  In  such  cs^es,  would  onl^  darkai  and 
confuse  the  thought." 

We  have  been  dted  to  no  adjudged  case  sus- 
taining the  contentlim  of  a:^llants  in  which 
the  statute  construed  is  similar  to  section  2523 
of  our  Code.  This  section  made  a  sweeping 
change  from  the  common-law  doctrine  of 
lapsed  or  void  legacies,  declaring  what  the  law 
should  be  in  the  future  In  no  uncertain  lan- 
guage, and  our  courts  caimot  make  exceptions 
and  uphold  dlstlnctlMis  where  the  plain  letter 
of  the  law  recognizes  none. 

We  are  of  opinion  that  the  decree  of  the 
lower  court  holding  that  the  legacy  given  to 
Elizabeth  Houstmi  by  the  fourth  clause  of  the 
testator's  will  at  his  death  became  vested  in, 
and  should  be  equally  divided  between,  the 
appellees  Sarah  Jane  Edwards  and  Pannle  H. 
Hambiett  Is  in  accordance  with  the  true  In- 
terpretation of  section  2523  of  the  Code,  and 
shotild  be  affirmed. 

The  second  appeal.  Browning  et  aL  v. 
Cheek's  Ex'rs,  involves  a  construction  of  the 
sixth  or  residuary  clause  of  the  will  of  Wil- 
liam F.  Cheek,  deceased.  It  la,  so  tar  as 
need  be  quoted,  as  follows: 

"All  the  rest  and  residue  of  my  estate,  after 
paying  my  funeral  expenses,  and  erecting  a 
small  monument  to  my  memory,  &c.,  •  •  • 
I  direct  my  executors  to  distribute  equally 
among  all  my  nieces  and  nephews.  They  are 
the  following:  The  cUldren  of  my  sisters  Car- 
oline I.  Wildberger,  Sarah  A.  Waggener,  Eliz- 
abeth Houston,  Mary  Margaret  Stokes,  Thom- 
as H.  Cheek,  and  my  nephew  Thomas  Hughes, 
son  of  my  deceased  sister.  I  wish  the  whole 
number  ascertained,  and  the  sum  divided  by 
this  number,  and  give  each  one  the  same  sum; 
but  only  those  who'are  alive  at  my  death  axe 
to  receive  any  portion  of  It  •  • 

It  appears  that  besides  the  persons  men- 
tioned in  this  clause  of  his  will,  tbe  testator 
had  a  brother,  Mark  R.  Cheek,  and  a  deceased 
sister.  Jane  Browning.  D^^a^tSeOgfC 
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a-n  difldvai,  an  gC  wbon  arc  adidt%  and  an 
the  appellantB  hers.  Tber  contend  that  this 
dame  must  extend  to  them,  baeanw  the  tes- 
tator and  the  worda  "all  mj  nieces  and 
nq^hewa,"  and  ttiat  tt  la  not  cnt  drnrn  br  the 
Bpeciflc  ennmeratton  of  those  whom  he  wished 
to  take  under  this  daose,  but  that  their  names 
were  omitted  throoii^  Inadvertence,  and  that 
the  court  ihoold  include  them,  and  allow  them 
to  share  In  tba  realdnmn  therelv  disposed  oC; 
but  the  oonrt  bdow  bdd  that,  bj  the  terms  of 
this  sixth  and  redduaiy  daoae  of  his  will,  the 
testator  excluded  the  appellants  from  the 
class  which  was  to  take  the  residmmi  of  his 
estate,  by  limiting  the  number  of  the  class  to 
those  spedflcHlly  named  therein. 

This  qnestkm  Is,  at  eonrse»  to  be  determined 
br  what  was  taitended  br  the  testator,  and 
tUM  Is  to  be  arrired  at  by  a  c(nutmctl<m  of 
the  whole  wU.  We  do  not  mean  to  say  that, 
where  tbe  IntoittoD  of  the  testator  to  left  In 
doabt  by  the  langnage  be  ^ploya  In  bis  wlU. 
eactrlnslc  evidence  cannot  be  resorted  to  for 
the  purpose  of  showing  the  Intention  of  the 
testator,  the  state  of  hla  fiunOj  and  of  his 
property  at  tbe  time  of  making  his  yriOf  or 
that  evidence  may  not  be  reo^ved  as  to  any 
facto  known  to  the  testator  which  may  rea- 
sonably be  supposed  to  have  Influenced  him  In 
tbe  dl^ositlon  ct  Us  pnq)erty,  and  as  to  an 
the  «nrroandlng  drcmnatancea  at  the  time  of 
maUng  tbe  wUL  Wootton  t.  Bedd*B  Bx'r,  12 
Oiat  206.  But  8B  WHB  said  by  Keith,  bi 
Waring  t.  Boifaer's  Adm'r,  91  Va.  288.  21  8. 
BL  485:  "Hw  object  of  conrte  In  conatmlng 
wlUa  to  to  aiilTe  at  the  true  Intent  ftf  the  tea* 
tator,  but  that  taitent  to  to  be  gathared  fnnn 
the  langnage  need.  'Conjecture,'  it  has  been 
said,  'cannot  be  permitted  to  usurp  the  idace 
of  judicial  conclusion,  nor  siqpply  what  the  tes- 
tator baa  failed  aniBdently  to  Indlcata'  The 
Intention  most  be  collected  from  the  words  of 
the  win,  for  the  object  of  the  constractioa  to 
not  to  ascertain  the  presumed  or  suppoeed,  bat 
the  expressed,  Intention  of  the  testator;  that 
la,  the  meaning  which  the  words  oC  the  will, 
correcOy  Intwpreted,  ctrnvey." 

In  the  flrat  clause  of  the  wiU  this  prortoloa 
to  made  for  ^pdlants:  *1  alao  give  and  be- 
queath to  the  children  at  my  ^ter  Jane 
Browning,  namdy,  Uontgmnoy,  Mtoa  Alice 
Browning,  Mtbl  Mary  J.  Yateab  Ura.  Due 
Jane  JolUffe^  and  Ura.  MoUle  Boesoo,  four 
thousand  dollars  each;  for  those  that  axe 
married,  to  be  for  their  sole  and  separate  uae, 
firee  tnan  tbe  debts,  contracts,  and  control 
tbdr  hnsbanda,"  And  In  the  fifth  danse  hla 
nlecea,  diUdren  vtt  Urs.  Jane  Browning,  are 
given  an  testator'a  diamber  and  parior  furni- 
ture, with  spedflc  directions  Oiat  it  be  sh^wd, 
freight  paid,  to  Mra.  M.  J.  Tates,  to  be  divided 
by  her  with  her  stoters  as  abe  deemed  Just  and 
right 

The  only  extrinsic  evidence  In  the  record 
qpon  which  appellants  rely  to  sustain  their 
contention  that  It  was  through  Inadvertence 
that  the  testator  omitted  them  when  the 
sixth  clause  of  his  will  was  written  to  a  letter 


from  hUn  to  Ibi.  Tatas,  dated  June  St,  18M, 
in  which  he  Qeeka  of  having  xeoetved  tbe 
sad  news  of  the  death  of  bto  atotor  EUxabeth 
Houston  the  week  before,  and  says:  *^he 
and  your  mother  were  my  favorite  sister*,  U 
I  have  any  preference.  I  was  with  her  aU 
tbe  earlier  part  of  my  Ufb,"  etc.  But  In  addl- 
ttoa  to  the  fact  that  Ihto  letter  to  more  ex- 
prasatve  of  the  writer's  affection  for  hto  sister 
Mrs.  Houston,  who  had  Just  died,  than  dec- 
laratory ot  bto  preference  of  her  and  Mxa. 
Browning  over  bis  other  sistos,  which,  as  a 
fact,  he  Questlcois,  It  dtodoses  tint  Uk  cdiO- 
dren  of  Mrs.  Browning  had  been  objects  of 
hto  bounty,  calling  upon  blm  ^t  kaat  aome  of 
them),  when  In  distress  or  need,  for  assist- 
ance. 

We  do  not  think  It  a  reasMudde  condoston 
to  be  drawn  from  this  letter,  or  from  it  and 
the  win  together,  that  the  testator,  a  nmn  of 
Intelllgrace  and  badness  sagacity,  aa  be  to 
shown  to  be,  by  inadvertence  omitted  tbe 
children  of  his  sister  Mrs.  Browning  wb^  tbe 
stzth  ctonse  of  hto  will  was  written,  when  they 
were  rememliered  In  the  fifth  dause,  and  giv- 
en a  Ubnal  l^acy  by  name  In  the  first  It 
may  be  worthy  of  note  that  he  omitted  from 
the  sixth  daus^  also,  hto  brother,  Mark  B. 
Cheek,  to  whom  he  had  given  a  legacy  of  $25.- 
000  In  tbe  fonrtik  danse,  thon^  It  does  not 
appear  that  tbe  latter  had  diUdren. 

There  to  no  repugnancy  between  the  sixth 
and  any  other  clause  of  the  will,  and  tbe  ques- 
tion, after  all.  to.  That  was  the  Intention  at 
the  testator  aa  to  Uie  children  of  his  slater 
Mrs.  Browning  when  he  came  to  a  dtopositkHS 
of  the  residuum  ot  hto  la^  estatef  The  win 
says,  "All  the  reet  and  residue  of  my  estate 
*  *  *  I  direct  my  executors  to  distribute 
equally  among  all  my  nieces  and  nephews." 
And  again.  "I  wish  the  whole  number  aacer- 
talned,  and  the  sum  then  divided  by  tbto 
number,  and  give  each  one  the  same  share. 
*****  Now,  if  the  testator  Intended  that 
all  hto  nieces  and  nephews,  indoding  tbe  diH- 
dren  of  Mrs.  Browntai^  Aould  partl^ste  In 
this  dtotrlbnUon,  why  bisert  belweeu  tbe 
words  "aU  my  niecea  and  nephews,*'  and  the 
words  **I  wish  the  whole  numbw  ascotaln- 
ed,**  ete^  tbe  worda:  *'Tbey  are  the  following: 
The  children  ctf  my  tiMten  Caroline  L  WlbSber- 
ger,  Sarah  A.  Waggen»,  Elizabeth  Hooston. 
Mary  Margaret  StiAes,  Thomaa  H.  Cheek, 
and  my  n^hew  Tbranas  Hughes,  son  of  my 
deceased  slsto^?  This  danse  was  entirely 
usdesa.  If  the  testator  Intended  that  an  his 
nieces  and  neptaewa  were  to  be  indttded. 
Much  stress  to  laid  by  counael  upon  the  fiact 
chat  a  fnu  stop  to  made  at  the  aid  ct  tbe 
words  "all  my  nieces  and  neq^iews,**  and  that 
the  following  sentence,  "They  are,"  etc,  be- 
gins with  a  capital.  It  waa  equally  aa  un- 
usual to  use  a  period  at  tbe  end  of  the  words 
receding,  *1  direct  my  ezecutins  to  dtatrlbate 
equally  among  all  my  nieces  and  neikhewa." 
No  meaning  can  be  attributed  to  the  period 
at  the  end  of  the  preceding  wwds,  **!  direct 
my  ezecutOTS  to  dtotrlbute  ^qually  am^^  an 
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my  Dleces  and  nepbews,"  and  we  can  attach 
no  greater  Importance  to  the  pnnctuatlon  In 
the  one  Instaoce  than  In  the  other.  Are  all 
the  words  used  by  the  testator  to  point  out 
to  his  executors  which  of  his  nieces  and  neph- 
ews be  intends  shall  have  the  residuum  of  his 
estate  to  be  discarded.  In  order  to  give  fall 
force  and  effect  to  the  word  "all"  In  the  pre- 
ceding sentence,  "all  my  nlecds  and  nephews"? 
We  think  not,  and  know  of  no  rule  of  con- 
struction that  requires  this  to  be  done.  It 
win  not  do  to  say  that,  If  the  testator  Intended 
to  exclude  appellants,  he  would  have  said  so, 
as  the  converse  of  ttmt  proposition  Is,  at  the 
least,  equally  sonnd. 

We  are  cited  to  the  case  ot  Patch  v.  White, 
117  V.  8.  210,  6  Sup.  Ot.  «17,  710,  where"  the 
court  discusses  how  a  latent  ambiguity  in  a 
will  may  be  disclosed  and  removed,  and  in 
which  It  Is  held  that  '^here  the  testator  de- 
rlsed  lot  6"  In  a  certain  block  to  a  brother, 
and  disposed  of  the  remainder  of  his  estate 
to  others,  and  It  appeared  that  he  did  not  own 
lot  6,  but  did  own  lot  3,  In  said  block,  and  that 
lot  3  was  otherwise  properly  described  In  the 
win,"  lot  8  had  been  lawfully  deTlsed,  and 
was  therefore  substituted  for  lot  6.  But  tlkat 
la  not  this  case. 

Appellants  rely  also  upon  the  general  mle 
laid  down  at  page  428  of  29  Am.  &  Eng.  Enc. 
£<aw,  and  cases  cited  In  support  of  the  text 
niat  rule  is:  Where  the  testator  has  describ- 
ed the  class  as  consisting  of  a  specific  nuih- 
ber,  which  varies  frmn  the  actual  number,  the 
nnmerlcal  statement  Is  wholly  disregarded, 
*^Biid  the  anthorltles  dted  sustain  the  text" 
Bat  is  that  this  case? 

"All,"  when  used  with  reference  to  a  class, 
would,  of  course,  Include  all  of  the  class,  un- 
less words  of  qualification  or  restriction  are 
used,  in  which  case  the  word  would  have 
only  such  influence  as  the  qualifying  or  re- 
strictive language  would  permit  As  we  have 
seen,  "all  my  nieces  and  nephews"  would 
have  been  sufficient  to  Include  appellants,  as 
well  as  the  children  of  Mark  R  Cheek,  if  he 
had  any,  In  the  sixth  clause  of  the  will,  liad 
the  testator  so  Intended  and  stopped  there; 
bnt  he  added,  "They  are  the  following,"  nam- 
ing all  ills  sisters,  his  brother  Thomas  H. 
Obeeic,  and  his  nephew  Thomas  Hughes,  canlt- 
tlng  only  his  slst^  Mrs.  Browning  and  his 
brother  Mark  B.  Ohe^  He  was  th»efore 
doing  a  vain  or  useless  thing.  If  this  addition 
was  not  intended  to  qualify  and  restrict  the 
^«cedlng  language.  It  cannot,  we  think,  be 
demonatrated  to  a  certainty  that  It  was  used 
for  any  other  pnrpoee.  Neither  the  general 
scheme  ad(H>ted  for  the  disposition  of  bis 
pn^rty  as  disclosed  by  the  whole  will,  nor 
the  language  used  by  testator,  would  Justly 
excluding  this  qualifying  and  restricting  por- 
tion of  the  sixth  clause  of  his  will,  by  the 
exclusion  ot  which  alrae  can  i4>peUant8  be 
Included  In  the  class  who  take  under  that 
idause. 

We  are  urged,  however,  to  the  view  that  the 
irarda»  **I  wish  the  whole  number  aacertalned. 


and  the  sum  then  divided  by  this  number," 
etc.,  which  follow  the  sentence  naming  the 
class  to  take  the  residuum  of  the  estate,  must 
be  refOTed  back  to  the  word  "all";  but  these 
words  may  as  well  be  taken,  if  not  neces- 
sarily so,  as  referting  to  the  sentence,  "They 
are  the  following:  The  children,"  etc.,  as  to 
the  wi»d  "all,"  and  It  therefwe  remains  that 
these  words  must  be  discarded  in  order  to  re- 
fer the  sentence,  "I  wish  the  whole,  number 
ascertained,"  etc.,  back  to  the  word  "all." 

It  follows  that  we  are  of  opinion  that  there 
Is  no  error  in  the  decree  excluding  appellants 
from  the  sixth  or  residuary  clause  of  the  will. 

The  appeal  of  Cass^  et  al.  v.  Cheek's  Ex'rs 
Involves  a  construction  of  the  third  clause  at 
testator's  wIU,  which  is  as  foUows: 

"I  have  given  my  negotiable  note  to  Anne  E. 
Gassey,  of  Detroit,  Michigan,  tor  tw^re  thou- 
sand dollars,  which  note  I  wish  paid  to  her  aa 
eariy  after  my  death  as  practicable,  whethei 
due  or  not  with  interest  at  six  per  cent  per 
annum  from  the  date  of  my  death  until  paid. 
I  direct  this  sum  promptly  paid.  She  resides 
at  Detroit,  Michigan.  In  case  of  her  death, 
to  be  paid  as  stated  upon  the  bock  of  the 
note."  The  note,  and  the  only  not^  that 
Anne  D.  Gassey  had,  or  ever  had,  given  her 
by  the  testator,  Is  the  following: 

"10,000.     Danville,  Va..  February  19th,  ISM. 
"One  year  after  date,  I,  W.  F.  Cheek,  prtn- 

dpal,  and  ,  securities,  promise  to  pay  A. 

B.  Oftssey  and  others,  or  order,  without  off- 
set, negotiable  and  payable  at  the  banking 
liouse  of  Johnston  &  Cheek,  Danville,  Va.,  ten 
thousand  — /loo  dollars.  Value  received. 
Homestead  and      other  exemptions  waived. 

**W.  F.  Cheek. 

"iioe  

Indorsed: 

"A.  E.  Cassey   94.500 

George  William  Cheek   4,G00 

A.  MlUlgan   1,000 

"To  be  paid  In  the  proportion  to  the  parties 
named  above." 

It  Is  contended  for  appdlanta  that  this  third 
clause  of  the  wlU  gives  t»  Anne  E.  Cass^  a 
legacy  ot  $12,000,  an  ademption  of  the  debt  doe 
on  the  note  only  to  the  extent  of  her  interest 
therein,  viz.  ¥4>500,  and  not  merely  a  direc- 
tion to  testator's  executors  to  pay  thla  note 
of  110,000;  as  was        by  the  court  below. 

Much  of  the  able  argument  by  counsel  for 
appellants  In  support  of  their  ctmtoitlon  ^o- 
ceeds  upcm  the  theory  that  clause  third  of  the 
will  does  In  fact  give  Anne  E.  Cassey  a  leg- 
acy of  912,000,  but  tills  Is  the  very  qnestlaD 
that  is  met  at  the  threshold. 

If  a  legacy  Is  la  foct  given  to  Anne  B.  Oas- 
sey  by  this  clause.  It  would  seem  too  clear 
for  argtmient  that  It  Is  to  be  treated  as  a 
satisfaction  of  the  note  only  to  the  extent  of 
her  Interest  therein;  and  It  Is  equally  as  clear 
that  If  she  had  held  a  note  for  $12,000,  and 
the  testator  spoke  of  It  as  a  ¥10,000  note,  the 
executors  would  have  been  required  to  pa/i 
the  $12,000  note.  She  iib||«id»B9*SJ^@gl( 
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Qoly  the  f  1(^000  note  which  the  testator  bad 
given  her  with  accompanying  directions  as 
to  how  she  was  to  mq;>r(^late  the  moaey 
when  she  received  It;  and  It  Is  to  this  note  the 
testator  had  reference  when  be  wrote  the  third 
danse  of  hia  will,  nnqoeetlonaUT'. 

He  uses  no  words  of  gift  hi  thia  cbnse  of 
bis  will,  unless  they  be,  "I  direct  this  ram 
promptly  paid."  Beading  tfaeee  words  in  con- 
nection with  the  entire  clause,  to  what  som 
does  he  have  reference?  It  cannot  be  to  the 
"tw^e  thoasand  dtdlors,**  for  he  has  not  be- 
tote  mode  a  bequest  of  $12,000,  but  the  lan- 
guage used  Is:  **!  have  given  my  negotiable 
note  to  Anne  EL  Casaey,  of  Detroit,  Hlchlgan, 
for  twelve  thousand  dollaie,  which  note  I 
wish  paid  to  her  as  early  after  my  death  as 
practicable,  wheth»  dne  or  not,  with  interest 
at  six  per  cent,  per  annum  from  t3ie  date  of 
my  death  till  paid."  Necessarily,  It  would 
seem  that  "this  sum"  luu  referoice  caHy  to  the 
amooit  dne  on  the  note  at  testatcn's  death,  or 
•Wb£ia  paid.  It  Is  hardly  concdvaUe  that  a 
man  of  int^g«ice,  who  totended  to  give  a 
fegac7  of  $12,000  to  an  object  of  his  bonnt7, 
would  have  employed  the  language  that  this 
testator  employs  in  the  third  clause  of  his  wUL 
Tme.  he  makes  a  mistake  as  to  the  amount 
of  the  note  be  had  given;  but  his  direction  Is 
to  pay  the  note,  $12,000,  to  her,  and  this 
dlrecti(»  to  pay  it  to  her  is  readily  understood 
when  read  In  connection  with  the  note  and 
the  Indorsemmt  thereon.  He  bad  given  the 
note  to  her,  and  at  the  same  time  hidorsed  on 
it  bow  she  was  to  ap^prlate  the  money  when 
she  received  It;  and  It  Is  evident  that  when 
he  came  to  make  bis  will  he  was  wining  to 
trust  her  to  carry  out  his  Instructions,  should 
she  receive  the  money  In  her  lifetime;  hence 
he  directs  his  executors  to  pay  It  to  her,  giving 
direction  as  to  where  they  conid  find  hw,  and 
f(dlow8  It  with  a  further  direction  thai,  'in 
case  of  het  deatii,  to  he  paid  as  stated  upon 
the  back  of  the  note.'*  What  "to  be  paid"  in 
case  of  her  death?  Not  $12,00^  but  the 
amount  of  this  note;  showing  that  it  Is  of  this 
note  that  he  Is  speakbig  throughout  this  clause 
of  his  will,  though  in  error  as  to  the  amount 
The  note  is  for  $10,000,  and  the  Indorsement 
on  it  disposes  of  $10,000,  not  $12,000. 

It  has  been  well  said  that.  In  the  construc- 
tion of  wills,  adjudicated  precedents  have  but 
little  application,  except  to  present  the  general 
roles  and  principles;  and  It  may  be  added,  as 
equally  well  settled,  that  rules  of  interpretation 
wlU  not  be  Invoked  exc^  when  tbe  language 
used  by  the  testator  Is  of  doubtful  construction. 
The  third  clause  of  testator's  will  admits  of  no 
doubt  as  to  what  he  Intended,  and  brace  we 
have  not  deemed  It  necessary  to  review  the 
numerous  authorities  cited  In  the  argument 
before  us,  and  so  earnestly  pressed  by  counsel. 

We  are  of  <^inlon  that  this  clause  of  the  will 
is  correctly  construed  by  the  court  below,  and 
the  decree  In  ttils  respect  must  also  be  a& 
firmed. 

BIBLX,  absent. 


(H  Va.  SR) 

FXBIBLD  staL  v.  TAN  WTG^S  BX'B  et  aLi 

Supreme  Qonrt  of  Aiveals  it  ^xtfnia.  Apifl 

16.  1807.) 

Wills— EJQDiTiBLE  Cosvbbsios— Bbmbfiousies— 

DESIGHATIOK— ELBOTIOIt  —  COKUITIOKB  IH  TBB- 

RouBH— Qirn  Ovbb— Trcbtb— Oncbbtaihtt. 

1.  Where  a  derlBe  was  void,  the  real  estate 
did  not  become  personal  estate,  as  axaiost  the 
heirs,  because  the  ezecntora  were  authorized  to 
convert  it  into  money  to  carry  oat  the  proTi«ioni 
of  the  wDl. 

2.  ThoQS^  legatees,  who  were  also  heirs,  ac- 
cepted payment  of  their  legades,  they  were  not 
estopped  from  attacking  the  validity  of  the  re- 
siduary clause  in  favor  of  a  third  person,  od  the 
ground  that  they  had  elected  to  teke  under  the 
will,  and  wer?  merefore  bound  to  ^ve  effect  to 
It,  where  the  will  did  not  attempt  to  dispose  of 
any  of  their  propoiy  rights. 

8.  A  condition  that  any  legatee  who  attempts 
to  set  aside  any  part  of  the  wUi  shall  forfot  hli 
legacy  is  mer^y  a  condition  in  terroron.  and  la- 
operative,  when  annexed  to  a  bequest  of  persoo- 
alty  witbont  gift  over. 

4.  Where  a  will  provided  that  any  legatee  who 
should  att«npt  to  set  aside  any  part  of  the  will 
should  forfeit  his  legacy,  a  dir»mon  that  in  such 
case  the  legacy  should  revert  to  the  estate  did 
not  provide  for  a  gift  over,  so  as  to  make  tlie 
condition  operative,  though  Qiae  was  a  resida- 
ary  qlause, 

5.  A  will  gave  the  residue  of  the  estate  to  the 
Bev.  S.  and  the  Bev.  J.,  *'or  the  survivor  et 
thnn,  or  to  whomsoever  they  may  select  in  cose 
of  their  death.  In  trust  for  the  bene^t  of  die 
New  Jerusalem  Church  (Sweden borgian),  as 
they  shall  deem  best/'  directing  tiiat  no  bonds 
should  be  reguired.  There  was  a  voluntary  asso- 
ciation known  as  the  "New  Jenmlcm  Chordu" 
and  also  a  corix>ration  styled  the  "General  Con- 
vention of  the  New  Jerusalem  In  the  United 
States  of  America,"  which  was  the  agency  of  the 
chun^  for  holding  property  for  educatiooal  and 
rdigious  purposes,  and  of  whose  executive  com* 
mittee  the  trustees  were  members.  It  did  not 
aopear  that  testatrix  Imew  of  the  corporation, 
bnt  she  was  acquainted  with  the  trosteea,  and 
liad  made  donations  to  th^  toe  beaefit  of  the 
church,  of  which  she  was  a  member.  Held,  that 
the  bequest  was  for  benefit  of  the  association, 
and  not  to  or  for  benefit  of  the  corporation. 

6.  A  bequest  to  trustees  "for  the  benefit  of  the 
New  JerusaloQ  Church  (Swedenborgian).  Am  thej 
shall  deem  best,"  was  void  for  uncertainty. 

Appeal  from  law  and  chancery  court  of 
city  of  Norfolk. 

BlU  by  W.  W.  Old.  emcutor  ot  Lraore  IC 
Van  Wyck,  deceased,  against  Henry  D.  Tan 
Wyck  and  othns,  praying  for  construction  of 
certain  clauses  of  the  will,  and  for  the  de- 
termination of  the  validity  of  the  residuary 
bequest.  From  a  decree  holding  the  residu- 
ary bequest  valid,  and  declaring  that  the 
"Gfeneral  Convention  of  the  New  Jerusalem 
Church  In  the  United  States  of  America"  vrea 
the  benefldary,  defendants  Siva  B.  Flfleld 
and  othws,  heirs  of  testatrix  and  legatees 
under  the  vrlll.  appeal.  Beversed. 

Staples  &  Hfnnford  and  L.  L.  Lewis,  for  ap- 
pellants. ^TunstaU  &  Thorn,  for  appellees. 

BUCHANAN,  J.  This  controversy  arises 
under  the  residuary  clause  of  the  last  will 
and  testament  of  Lenore  M.  Van  Wyck.  late 
of  the  city  pf  Norfolk.  After  making  a  num- 
ber of  specific  bequest^  the  .testatrix,  de- 

I  Bshearing .  dentaai^' ^  OUgTL 
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elBns  tliat  *W1  tbe  rest  and  r«aldiie  of  jnj 
said  estate,  real  and  penonal,  wboerer  alta- 
ate  and  of  wtaaterer  kind,  I  give,  derlie,  and 
boQneatb  to  tbe  Bererend  8.  S.  Seward,  qt 
New  Tock  Cl^,  and  to  titie  Ber.  3i  <X  Asw,  of 
BKxAdTln,  ftate  at  New  York,  or  tbe  soctItot 
of  tbem,  or  to  wbomaoerer  tbejr  may  select 
la  case  of  tbelr  deatb.  In  trnst  for  tbe  beneflt 
of  the  New  Jearuealem  Otannch  (Sweden* 
borglan),  as  they  shall  deem  best" 

The  encxOM  filed  bis  bill  to  hare  ewtain 
clauses  in  tbe  wUJ  oonstnnd,  and  the  validity 
of  the  residuary  dianse  drtramlned  by  tbe 
court  To-  that  1^  tbe  trustees  named  In  the 
lesldnary  tiuxK  -filed  their  answer.  In  whieb 
they  stated  that  the  "New  Temsalem  Church" 
was  the  general  name  by  which,  am<»g  tbem- 
selres,  that  body  of  Obrlstlans  who  accept  the 
teachings  of  Bmonnd  Swedenbors  ^topolariy 
called  Swedenborgians)  were  known  daring 
the  life  and  at  tbe  death  of  tbe  testatrix;  that 
the  legal  and  repreewitatlve  general  agency  oi 
the  New  Jemsalem  Ohorcb  for  the  pnrpose  of 
recelTlag  and  taking,  by  gift,  derlse.  <»■  others 
wise,  protierty,  real  and  personal,  tot  ednca* 
tlonal  OT  rellgioos  purposes,  was  the  ''Qeaeral 
Oonventicm  of  tbe  New  Jemsalem  In  the  Unit- 
ed States  of  America."  a  corporation  charter- 
ed nnder  the  laws  of  the  state  of  Illinois;  that 
this  corporation  was,  daring  the  lifetime  of 
the  testatrix,  the  only  legal  and  repreeenta- 
tlre  agency  of  the  g^eral  body  of  Chrlstiani 
In  the  United  States  known  as  the  "Se-vt 
Jemsalem  Ohnrcb":  that  the  testatrix  was, 
daring  her  lifetime,  a  firm  and  consistent 
member  of  that  chnrcb,  and  manifested  great 
Interest  in  and  contributed  largely  to  the 
spreading  of  its  doctrines,  and  had,  as  re- 
spondents were  informed,  expressed  her  in- 
tention of  leaving  her  residuary  estate  to  the 
■aid  church  for  rdlglous  and  educational  pur- 
poses; that  they  were  during  tbe  lifetime  of 
the  testatrix,  and  are  now,  members  of  the 
execntire  committee  or  general  council  of  that 
corporation;  that  by  Its  charter  (a  copy  of 
whidi  Is  died  with  the  answer  as  an  exhibit) 
It  Is  provided  that  the  business  affairs  of  tbe 
corporation  shall  be  managed  and  controlled 
by  sucb  committee  or  council,  subject  to  the  di- 
rection of  the  c<»ivention  when  In  session;  and 
that  they  are  advised  and  b^eve  that  the 
residuary  bequest  to  them  In  trust  "for  the 
benefit  of  tbe  New  Jerusalem  Church  (Swedeu- 
borgian)"  Is  and  was  Intraded  by  the  testa- 
trix to  be  a  tKquest  to  them  in  tmst  for  the 
benefit  of  the  "General  Convention  of  tbe  New 
Jerusalem  In  the  United  States  of  America." 

That  corporation,  by  petition,  became  a  party 
to  the  suit,  and  in  its  answer  claimed  that  the 
beqtiest  was  Intended  for  its  benefit,  and  as  a 
ground  for  its  claim  made  substantially  the 
same  statements  as  those  made  by  tbe  tras- 
tees  In  their  answer.  Parol  evidence  was 
taken  to  prove  the  amounts  contained  in  the 
answers,  and  upon  a  hearing  of  the  cause  the 
trial  court  held  the  bequest  to  be  valid,  and 
declared  that  the  "General  CwTentloa  of  tbe 


New  Jerosalttoi  Ghnrdb  In  the  United  States 
<tf  America**  was  tbe  Intended  benefidsry.  and 
so  decreed. 

From  that  decree  this  appeal  was  taken  by 
some  of  the  helis  of  the  testatrix,  who  were 
also  legatees  under  the  wilL 

Thehr  right  to  wpeal  Is  doiled  on  several 
gronnds,  which  wUl  now  bo  considered. 

l)he  flist  is  that  tbe  appellants  would  have 
no  Intenet  bi  the  property  disposed  of  1^'  the 
reddnary  clause  <tf  the  will,  even  If  It  were 
held  to  be  Invalid,  bat  Oiat  It  would  pass  as 
personal  estate  to  the  husband  of  the  testatrix. 

By  tbe  fifteenth  <daase  of  tbe  will  the  ex- 
ecutors were  authorized  to  sell  tbe  real  estate 
of  tbe  testatrix,  or  any  part  thereto,  wherever 
situated,  and  to  execute  deeds  therefor,  and 
do  all  things,  by  converting  the  estate  into 
mon^  or  otherwise,  which  might  be  necessary 
to  carry  Into  effect  the  provladons  oiC  the  wUL 

It  is  apparent  that  tbe  purpose  for  wblcb  tbe 
executors  were  aatb<Hlsed  to  sen  the  real  es- 
tate, or  any  part  thereof  was  to  carry  Into 
effect  the  provisions  ot  the  will,  and  that  the 
testatrix  directed  Its  conversira  into  money 
in  order  that  it  might  be  i^tplled  convenient- 
ly in  the  manner  directed  by  the  wlU,  and  Ux 
no  other  purpose^  '"For,"  as  is  said  by  Mr. 
Jarman.  "every  cffliversion,  bowevw  absolute 
In  Its  terms,  will  be  deemed  to  be  a  conver- 
sion for  the  purposes  of  the  will  only,  unless 
the  testator  distinctly  Indicates  an  intention 
that  It  is,  on  the  failure  of  the  pnrposes,  to 
prevaU  as  between  the  persona  on  whom  tbe 
law  casts  the  real  and  personal  estate,  name- 
ly, the  heir  and  the  distributee."  1  Jarm. 
Wills  ^th  Am.  Ed.;  Blgdow)  top  page  624. 
And  It  seems  to  be  established  by  tbe  weight 
of  antliority  that,  where  a  testator  directs  bis 
real  estate  to  be  sold  and  the  mixed  fund  aris- 
ing from  the  proceeds  of  tbe  realty  and  per- 
sonalty to  be  applied  to  certain  ci>ectfied  pur- 
poses, if  any  part  of  the  dispodtion  falls, 
eitbor  because  vo<d  ab  initio  or  by  iapat,  then, 
in  prt^MTtlon  to  tbe  extent  or  amount  which 
tbe  real  estate  would  have  contributed  to  that 
disposition,  the  proceeds  thereof  retain  the 
quality  of  real  estate  for  the  benefit  of  the 
heir,  although  the  real  estate  has  been  In  fact 
sold,  and  the  money,  when  paid  over  to  the 
heir,  has  in  his  liands  the  character  of  mon- 
ey, and  no  Iong«'  tbe  character  of  real  estate. 
Bectiv  V.  Hodgson,  10  H.  L.  Gas.  666,  666, 
687  (Lord  Chancellor  Westbury);  Shallcross 
T.  Wright,  12  Beav.  505,  608;  1  Williams, 
Ex'rs  (7th  Am.  Ed.)  787;  Jarm.  WlUs  (6th 
Am.  Ed.;  BIgeiow)  top  page  632;  Gallagher 
V.  Rowan's  Adm'r,  86  Ya.  823,  825,  11  S.  B. 
121.    This  objection  cannot  be  sustained. 

Althotigb  the  appellants  accepted  payment 
of  the  bequests  made  to  them  In  tbe  will  with 
full  knowledge  of  all  the  facts,  they  are  not 
estopped,  as  the  appellees  insist,  from  attack- 
ing the  validity  of  the  residuary  clause,  on 
tbe  ground  that,  having  ^ected  to  take  tmder 
tbe  will,  they  are  bound  to  give  full  effect  to 
all  (tf  its  ^ovlslonSf  and  to  renounce  eveary 
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right  Inconsistent  with  It  The  proTistons  aC 
the  will  were  not  such  as  to  require  an  Sec- 
tion on  the  part  of  the  ai^llantB. 

The  testatrix  did  not  attempt  to  dispose  of 
any  property  right  of  the  appellants.  There 
was  notlilng,  therefore,  for  them  to  elect  to 
give  trp  In  lien  of  what  she  bequeathed  them. 

1  Pom.  Eq.  Jur.  {  472;  a  Williams,  Bx'rs  (7th 
Am.  Ed.)  top  page  767;  1  larm.  WlUs  ^th 
Am.  Ed.;  Bigelow)  443,  461;  2  Bedf.  Wills 
(3d  Ed.)  side  page  352. 

The  anthoritleB  dted  to  show  that  thla  was 
a  case  for  election  were  cases  where  the  leg- 
atee had  taken  his  legacy  witb  a  condition  an- 
nexed, and,  as  Mr.  Pomeroy  says,  were  not 
properly  cases  of  election.  1  Pom.  Bq.  Jnr.  { 
483.  In  snch  cases.  If  the  condition  annexed 
IB  one  tha.t  la  operative,  and  the  legatee  ac- 
cepts the  legacy,  be  Is,  of  course,  estopped 
by  his  own  act  from  afterwards  Insisting  on 
r^hts  which,  by  the  terms  of  the  condition, 
he  Is  bound  to  rdease,  or  from  declining  a 
dn^  which  he  Is  thereby  required  to  perform. 

2  Jann.  WlUs,  60. 

Thla  brings  us  to  the  consideration  of  the 
next  and  last  ground  of  objection  to  the  ili^t 
ot  the  appellants  to  maln^In  this  appeal 

By  a  codldl  to  the  will  It  Is  provided  that 
any  l^tee  vho  attend  to  set  ludde  tiie  win, 
or  any  part  therec^,  or  to  cause  litigation  over 
it,  BhaU  forfeit  his  legacy,  and  that  It  shall  re- 
Tert  to  the  estatft  The  ^^lanta  acc^ted 
payment  of  their  legadea.  By  this  act  they 
are  estopped,  appellees  insist,  from  queatlon- 
Ing  the  validity  of  the  vUl,  or  ai^  part  of  tt. 

Oondltlons  relating  to  marriage  and  dlapnt- 
ing  a  win,  when  annexed  to  bequests  of  pa- 
sonal  estate,  where  there  Is  no  gift  over  upon 
breach  of  sndi  condition,  are  generally  con- 
sldered  as  in  terrorem  merely,  and  Inopera- 
tive. This  In  terrorem  doctrine,  which  Is  <ai- 
ly  admitted  in  ttiese  two  dasses  of  eases  (2 
Jarm.  Wills,  60),  altbon^  not  based  upon 
any  satisfactory  reason,  was  firmly  fixed  In 
the  law  of  Bngland  at  an  early  day.  2  Jann. 
Wills,  4S,  68  et  seq.;  2  WlUIams,  Ebc'rs.  pp. 
686,  686;  2  Pom.  Bq.  Jur.  |  038;  1  Lomax, 
Dig.  (2d  Bd.)  341;  2  Bflnor,  Inst  (4th  Bd.) 
286,  267;  Scott  T.  T^ler,  2  Wblte  &  T.  Lead. 
Oas.  Bq.  420  et  seq.,  and  notes.  In  this  state, 
in  the  case  of  Haddoz  v.  Maddox,  11  Oiat 
804,  where  the  cimdltion  related  to  marriage, 
the  doctrine  was  applied  without  being  ques- 
tioned by  the  court  See,  also,  the  case  of 
Phillips  T.  Ferguson,  85  Ta.  609,  513,  8  S.  B. 
241.  It  must  therefore  be  regarded  as  set- 
tled that  socb  conditions  are  merely  In  t&- 
rorem,  and  Inoperative,  when  annexed  to  be- 
quests of  personal  estate,  where  there  Is  no 
gift  over  vpoa  breach  of  the  condition. 

I  was  Indlned  to  tiie  oplnltm  at  first  tliat 
tiie  direction  In  the  wlU  that  the  legacies 
should  rerort  to  the  estate  of  the  testatrix 
upon  breach  of  tiie  condition  was  such  a  giv- 
ing over,  when  considered  In  connection  wUSi 
the  residuary  dause,  as  would  render  the  con- 
dition opnttive;  but  a  more  careful  exambu- 


tlon  of  the  authorities  satisfies  me  that  socb 
Is  not  the  case.  Maddox  v.  Maddox,  11  GraL 
804,  810,  and  cases  cited;  ,1  Rop.  Leg.  maig. 
p.  796;  2  Lomax,  Ex'rs,  top  page  155. 

None  of  the  objections  made  to  the  rlj^t  of 
the  appellants  to  take  this  appeal  can  be  ani- 
talned. 

The  question  whethn  the  residoary  clause 
of  the  will  Is  valid  or  not  will  now  be  con- 
sidered. 

Its  validity  Is  attacked  upcm  the  ground 
that  the  trust  created  by  it  Is  so  vagne  and 
indefinite  that  It  cannot  be  enforced  by  a 
court  of  equity.  This  is  denied  tiie  appA- 
lees,  who  insist  (and  the  trial  court  so  held) 
that  the  bequest  was  Intended  for  the  "G«i' 
eral  Oonventlon  of  the  New  Jerusalem  In  the 
United  States  of  Am»Ica,"  a  oniraration  diar- 
tered  undv  the  laws  of  tiie  state  of  IlllDote, 
and  for  porposes  within  tts  corporate  pow 
era.  Parol  evidence  was  taken  to  show  that 
the  corporation  named  was  the  intended  bene- 
ficiary. That  evidence  Is  objected  to,  be- 
cause It  is  claimed  that  there  was  no  socb 
ambiguity  hi  the  will  as  roidered  parol  evi- 
dence admissible  to  show  the  bitentloa  of  the 
testator.  That  ot>Jecti(Hi  was  not  made  to 
the  court  bdow,  and  It  Is  Insisted  tbat  It  k 
too  late  to  make  It  here  for  tiw  first  time. 

In  the  view  we  take  of  tiie  case  It  Is  unnec- 
essary to  pass  xrpoa  dther  of  tliose  qnestioDs. 

Prior  to  1861  a  large  portion  of  that  body  of 
Christians  known  as  the  "New  JorusateD 
Chtutdi"  was  accustomed  to  meet  annually  la 
convention.  Those  conventions  were  not  In- 
oorporated.  In  the  year  1861,  recognizing  tbp 
desirability  and  necessity  for  an  agency  ot  the 
church  at  large,  whereby  money  and  pn^ 
erty  contributed  by  time  who  had  the  interests 
of  the  church  at  heart  could  be  held  and  con- 
trolled, the  corporation  named  was  organised. 
Its  diarter  gtvea  It  the  "power  to'  recdve  and 
take,  by  gift;  purdiase,  derlae,  or  oUiorwItt, 
I»opierty  and  estate,  reid,  personsl,  or  mixed, 
for  educational  <v  rcH^tlous  purposes,  and  to 
hold,  lease,  and  sen  or  convey  the  same  at 
pleasure.'*  It  Is  not  contended  (bnt  denied) 
by  the  aiQidlees  that  tbls  was  an  InoorporatloD 
of  tbe  New  Jerusalem  Church  The  claim  ta 
that  It  is  the  genaai  agency  and  legal  lepre- 
sentatire  body  ot  the  church  to  t^e^  hoU,  and 
dispose  ot  property  tat  educational  and  relig- 
ious purposes.  T^is  Is  not  a  case  where  tiioe 
has  been  some  slight  misdescription  in  the 
eorp(»ato  name  of  tbe  testator's  bounty,  where 
parol  evidence  Is  admlsalble,  within  eertahi 
limitations,  to  Identify  the  legalee,  but  It  Is  a 
case  where  the  object  of  hla  bounty,  althoogli 
a  voliHitary  association,  Is  correctly  described 
In  the  beijpiest,  and  the  general  agency  of  tbe 
association  claims  that  tbe  bequest  was  in- 
tended for  it 

The  parol  erldence,  It  Is  true,  shows  thai 
testatrix  had  on  several  occaalonB  attended  tbe 
annual  meetings  of  the  General  Cooveotloo, 
etc.,  which  was  the  representattve  body  ot  the 
New  Jerusalem  Church,  and  that  the  trustees 
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named  wem  members  of  tlie  '*ezecatiTe  con- 
mlttetf'  ot  "general  couwdl"  of  the  Gttienl 
Conrentltm,  ai  weD  as  ministers  In  the  New 
Jemsilem  CQinrch;  but  ttwe  is  no  evidence 
that  flu  testatrix  knew  that  the  General  Oon- 
rentkm,  ete*  vas  an  Incorporated  body,  with 
power  to  take  and  hold  property  for  the 
ehmnli,  or  tbat  she  knew  that  the  tnuteet 
were  members  of  the  "ezecntlTe  ccKomittee" 
or  "general  coimcfl"  ot  the  corporation.  On 
the  contrary,  It  appears  that  she  bad  a  per^ 
■onal  aeqqalntance  with  each  ot  the  troMeea 
,  One  of  them,  the  Bererend  Mr.  Ager,  was  tm 
some  time  treasurer  of  the  New  Tnk  Asso- 
ciation ot  the  New  Jemsalem  Ohnrch,  and  tor 
a  nmnber  of  years  she  was  a  sobscriber  to  a 
ftmd  In  bis  bands  tor  missionary  work  In  New 
Toxk  City  and  Tldnlty.  The  other,  the  Bot- 
erend  Mr.  Seward,  was  at  one  time  president 
of  the  OUo  Urbana  UnlTersl^,  an  educational 
instltntlon  of  the  New  Jemsalem  Ghurdi,  and 
while  he  was  president  she  had  cwtribnted 
seneronsly  to  it 

The  omission  to  name  the  corporation  dalm- 
big  the  fnnd,  or  to  devote  the  bequest  special- 
ly to  the  purposes  (vis.  educational  and  rellg- 
loQs)  for  which  it  was  anthorized  to  take  and 
bold  property,  and  leaving  the  administration, 
of  It  entlrdy  to  the  discretion  <a  the  trustees 
namedr  would  seam  to  show  clearly 'that  the 
testatrix  ^th^  did  not  know  that  the  "God* 
eral  Gonventkm  of  the  New  Jerusalon,"  etc., 
was  the  agen<7  or  r^resentatlve  of  the  church 
to  take  and  hold  pn^ierty  for  it,  or,  If  she  did 
know  It;  that  she  did  not  desire  to  leave  ber 
gift  to  that  craporaUcHi,  to  be  adrntolstered  by 
it,  but  in^ferred  an*  agency  of  ber  own  selec- 
-Uon.  The  terms  of  the  bequest  Its^  show 
tiiat  li  was  ha  Intentlai  that  the  fund  given 
should  be  managed  by  the  trustees  named,  "or 
the  snrvlvw  of  them,  or  whwDSoevet  they  may 
select  In  case  of  their  death."  Her  coofldence 
In  the  Integrity  and  wisdom  (rf  the  trustees  se- 
lected (through  whran  she  bad  theretofore 
made  donations  for  the  benefit  of  Jhe  chnrch) 
was  anch  that  she  directed  tbat  no  bond  should 
be  required  of  them,  and  gave  them  absolute 
dOscretlcHi  to  admlnbstec  the  fund  as  ttuy 
deemed  best  for  the  benefit  of  the  chnrch  of 
whldi  she  was  a  member. 

In  the  case  of  Wheeler  v.  Smith,  9  How.  55, 
where  the  bteqaest  was  made  to  the  trustees 
for  stich  purpoees  as  they  considered  might 
jmve  to  be  most  benefldal  to  the  town  and 
trade  of  Alnandrla,  It  was  axffued,  as  here, 
tliat  the  testattn-  landed  to  give  the  town  ot 
Alexandria,  in  Its  corporate  capadty,  the  xeA- 
doe  of  Us  estate;  but  the  court,  in  passing 
upon  that  question,  Ifr.  Justice  Mdjean  d^v- 
ering  the  opinion,  s^  the  testator  did  not  so 
express  himself-  "On  the  contrary,  it  clearly 
appeals  tbat  the  executors  [trustees]  were 
made  the  r^vesentatlves  ot  his  confidence 
and  the  only  peraixis  who  were  authcdzed  to 
adnUnteter  the  trust." 

Tbere  is  nothing  In  the  wHI  nor  in  the  ex- 
trinaic  evidence  which  shows  tbat  the  corpora- 


tion  claiming  the  bequeiit  was  Intended  to  be 
elthw  the  benefidary  or  the  agency  bj  which 
It  was  to  be  administered.  The  bequest  must, 
therefore,  be  considered  as  made  for  the  bene- 
fit of  a  voIuntBiy  aasodatlcni,  and  not  to  <«:  foe 
the  benefit  of  a  corporatStm. 

Is  the  trust  so  vaffoe  and  Indefinite  that  It 
cannot  be  enf<»ced  by  a  court  of  eqtiity?  If 
BO,  it  must  be  bdd  Invalid.  Tmstees  are 
Dsmed,  but  tbe  beneficiaries  are  uncertain.  Is 
the  trust  for  the  benefit  (tf  aU  the  members  of 
that  church,  wheresoever  they  may  be,  in  this 
and  other  countriei;  or  Is  it  limited  to  tiiose  in 
the  United  States,  or  to  nidt  as  live  In  Ihla 
state,  where  the  testatrix  had  her  domicile^  or 
to  those  In  the  state  oi  New  ToA,  where  tbe 
trustees  reside?  The  purposes  of  the  trust  ate 
wh<^  undefined,  and  the  dlscretimi  vested  in 
the  trustees  tmUmlted,  except  that  the  fund 
must  be  used  for  the  benefit  of  the  New  Je- 
rusalem Church.  If  the  tmstees  are  unable^ 
or  for  any  reason  taSU  to  act.  It  Is  difficult  to 
see  how  a  court  of  equity  could  enforce  it.  It 
could  not  wdl  control  their  discretion,  w  ex- 
ercise the  power  conferred  in  tbeir  jdaoe  or 
stead. 

The  bequest  In  this  case  Is  as  indefinite  as 
tbat  tat  the  case  ot  Wheeler  v.  Smith,  cited 
above,  and  In  reference  to  which  Ju^ce  Mc- 
Lean said:  "Under  this  devise,  how  can  a 
court  of  chancoy  correct  an  abuse  of  the 
trust?  By  what  means  shall  It  ascertain  the 
misapplication  of  tbe  fund?  There  is  nothing 
to  restrain  the  discretion  of  the  trustees,  or 
to  ffulde  the  Judgment  of  tiie  court  If  the 
trust  can  be  administered.  It  must  be  admin- 
istered at  the  will  of  the  trustee^  tree  from 
all  1^^  obligation."  Again  he  says:  "How 
can  a  court  of  chanca7  administer  the  trust? 
On  what  ground  can  it  remove  the  trustees 
for  an  abuse  of  If?  The  discretion  ot  the  trus- 
tees may  be  exercised  without  llmitati<»,  ex- 
cepting that  the  fond  must  be  applied  f«  the 
benefit  of  the  town  and  trade  of  Alexandria; 
and  If  the  application  ot  the  fund  be  evor  so 
remotely  connected  with  the  objects  of  the 
trust,  the  Judgment  of  tbe  court  could  not  be 
substituted  tor  tbe  discretion  ot  the  trustees. 
It  Is  doubtful  whetbw  so  vague  a  trust  could 
be  administered  under  4S  Ells.  Without  the 
application  ot  the  doctrine  of  cy  inea  It  could 
not  be  curled  Into  effect" 

The  decisions  In  the  cases  of  Sodety  v. 
Churchman,  80  Va.  718^  and  Tmstees  v. 
Guthrie  86  Va.  1^,  10  S.  B.  818,  are  rtiied  on 
to  sustain  the  validity  of  this  bequsst  There 
was  no  such  question  involved  in  eltiier  ot 
those  cases  as  is  involved  In  tifia. 

In  the  Ohdrchiran  Case  the  question  for  de- 
cision was  whether  a  bequest  to  tbe  "Trustees 
ot  the  I^^tant  Episcopal  Chnrch  Educa- 
tional Sode^  ot  Vii^lnia,"  wlilch  was  to  bt 
used  exclusively  tor  educating  pow  young 
men  for  the  Episcopal  ministry  upon  the  basis 
of  evangidical  principles  as  now  established, 
was  valid. 

In  the  Guthrie  Case  the  question  was 
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wheQier  a  beqiust  to  tbe  secretary  of  t3bo 
Board  of  Foreign  Missions  of  the  Presbyterian 
Ohiuoh  In  the  Unltea  States  wu  Invalid. 

The  record  In  each  case  showed.  In  the  opin- 
ion of  the  conrt,  that  the  bequest  was  to  a 
cOTporatlon,  and  fOr  purposes  within  the  scope 
«tf  its  cwpwate  powers  and  duties,  and  dis- 
tlnctiy  defined.  In  those  cases  the  benefl- 
daries  were  certain,  the  purposes  of  the  trust 
deariy  defined,  and  within  the  copoiate  pow- 
os  of  the  legatees.  In  this  case,  as  wo  have 
seen,  the  becefldarles  are  uncertain,  the  pur- 
poses of  the  trust  wholly  undeflued,  and  the 
discretion  ol  the  trustees  practically  without 
Umlt. 

It  la  not  contended  that  this  bequest  oould 
be  held  valid  under  the  dedslons  of  this  court 
prior  to  the  Ghurdunan  Oase.  Those  decl- 
ston%  faowerar.  It  Is  dalmed,  overturned  the 
case  <a  Qallegf^s  Bx^  v.  Attorn^  Oeneral,  8 
Leigh,  400^  and  all  the  numwcms  cases  since 
decided  which  recognlxe  and  reiterate  the 
prlndplee  of  that  case,  except  In  so  far  as  they 
had  been  dtoi^ed  by  tbe  legislature.  It  is 
true  that  tiiere  Is  much  In  the  reasoning  of  the 
Judge  who  delivered  the  tqptnlon  of  the  court 
In  those  cases  to  sustain  that  contention, 
and  that  the  t^iinions  disapproved  those  de- 
clBi<»is;  but  th^e  was  no  necessity  for  any 
expression  of  <H>b>lMi  upon  the  subject,  ^e 
(^pinion  In  the  Ohurchman  Case  expressly 
states  that  **the  law  which  must  govern  this 
case  is  found  In  sections  2-10,  c.  77,  of  the 
Oode  of  187S,  eepecially  the  second  section," 
and  holds  that  under  those  provisions  of  tbe 
Oode  the  bequests  In  that  esse  were  valid. 
Bee  pages  700-781.  So  far  as  the  decision 
ot  that  case  was  concerned,  It  was  a  matter 
of  no  consequence  what  the  jtuisdlction  of  a 
court  of  chancery  was  at  common  law  or  un- 
der 43  Slls.  This  Is  admitted  In  the  <^)lnlon 
when  It  comes  to  discuss  those  questions. 
The  Judge  says:  "In  entering  upon  this  In- 
qn]ry  [the  Jurisdiction  of  courts  of  equity  over 
charities  at  common  law],  one  at  grave  public 
Importance^  It  becomes  propor  to  review  the 
doctrine  laid  down  in  GaUegO's  Ihc'r  v.  Attor- 
ney OeneraL  This,  however,  will  not  be  done 
because  it  is  nsentUU  to  a  proper  detomina- 
tlon  of  tte  question  Involved,  but  because  that 
case  Is  confidently  relied  on  as  governing  this 
case,  and  because  public  Intnieats  demand 
that  the  doctrine  laid  down  In  that  and  cer- 
tain later  cases  the  same  way  should  be  defi- 
nitely settled,  at  least  In  so  far  as  It  Is  af- 
fected by  leglslatlfm  subsequent  to  that  de- 
cision." 

In  tbe  case  of  Trustees  v.  Guthrie  the  court 
held  that  the  beneficiary  In  the  bequest  whose 
validity  was  attacked  was  not  uncertain  and 
nnknowD,  as  claimed,  but  was  a  coiporaUon 
chartered  under  the  laws  of  the  state  of  North 
Oarollna,  and  that  the  purposes  of  the  be- 
quests were  within  tbe  powers  and  duties  of 
the  corporation.  Having  determined  that  the 
beneficiary  was  certain  and  the  purposes  of 
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the  trust  within  the  corporate  powers  and 
duties  of  the  benefidaxy,  there  was  no  neces- 
sity for  deddlng  what  the  law  would  hen 
been  if  tbe  benefldary  had  beoi  nncMttln 
and  the  trust  ondeflned;  and  this  seems  to 
have  been  the  position  of  the  Judge  ddlverinf 
the  opinion,  for  he  says,  after  having  dl^M- 
ed  of  that  question:  *'And,  this  bdng  the  only 
question  raised  by  tbe  pleadings  and  evidence 
in  the  caus^  tiie  case  might  amprojirlately 
end  at  thla  point,  with  a  decree  reversing  the 
decree  of  the  court  below  and  estabUahlng  tbe 
validity  of  the  bequest  But  in  the  argumoit 
here  new  propositions  are  advanced,  and  Vnej 
are  both  novel  and  untenable." 

It  Is  evident  that  in  both  these  cases  so  nmclr 
of  the  opinions  as  discussed  the  JurlsdlcUoB 
of  courts  of  chancery  over  charities  at  com- 
mon law,  and  how  far,  If  at  aQ,  43  BOfaE.  wss  la 
force  In  this  state,  and  tbe  dedslma  In  QsUe- 
go's  Bx'r  V.  Attorney  General  and  the  cases 
which  followed  it  and  recognized  and  reiterat- 
ed the  principles  of  that  case  as  to  indefinite 
charities,  except  so  far  as  they  bad  been 
changed  by  the  legislature,  were  wholly  un- 
necessary to  the  dedsioti  ot  those  cases,  sad 
therefore  must  be  r^arded  as  mere  oUtir, 
and  not  binding  as  precedents  npon  this  emit 
Their  dicta  announce  views  contrary  to  a  Kmc 
line  of  decisions  at  yetj  able  Judges,  and,  al- 
though thdr  declstons  may  have  been  band 
upon  erroneous  views  as  to  the  powers  at 
courts  of  chancery  over  diaritles  at  oommoB 
law.  and  as  to  the  extent  to  which  the  statute 
of  43  rais.  had  been  or  was  In  force  hi  tbto 
state,  stin  those  dedslms  have  setOed  ttw 
law  upon  the  subject,  exo^t  as'changed  by 
the  legislature  from  time  to  time. 

We  are  unwilling  to  hold  that  this  Une  of  de- 
cisions, running  back  over  a  period  of  m«e 
than  50  years,  was  overturned  by  express- 
slons  of  opinion  in  the  Ohurchman  and  Gntii- 
rle  Cases  not  necessary  to  tiieir  dedsloD.  If 
further  changes  are  necMSary  or  desirable  up- 
on the  subject,  the  legislature,  the  lawmaking 
power,  and  not  the  courts,  should  make  them. 

We  are  of  t^ttnlon,  tiierefor^  that  the  resid- 
uary clause  of  the  will  of  the  testatrix  is  void 
for  uncertainty,  and  that  she  died  Intestate  as 
to  the  property  ^Idi  shs  attempted  to  dis- 
pose of  by  It,  and  that  the  decrees  appealed 
from,  so  f&r  as  they  held  that  dause  to  be 
valid  and  directed  the  fund  embraced  In  It  to 
be  paid  over  to  the  trustees  named  therein, 
should  be  reversed,  and  the  cause  remanded 
to  the  court  of  law  and  chancery  of  the  city  of 
Norfolk,  with  direction  to  distribute  the  fund 
between  the  heirs  and  the  distributee  of  the 
testatrix,  giving  the  hehs  such  proportion  of 
the  fond  as  the  real  estate  bore  to  her  wIh^ 
■  estate  and  to  the  distributee  such  pn^rtlon 
as  the  personal  estate  bore  to  her  whole  estata 

We  regret  that  we  have  been  compelled  to 
hold  this  bequest  Invalid,  for  It  Is  always  pain- 
ful to  see  tbe  cherished '  and  praiseworthy 
wishes  oi  a  testator  disappointed. 
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STATB  T.  LOFTI8. 
CBapcoBt  Oowt  of  Sonth  OaroHna.  Tone  2(k 

1807.) 

Sxroxsoxnita  Iiiquobs— DnnnABT  Am. 
The  dIapenBarr  act  of  1894  was  nipeneded 
mod  Tcvealed  by  the  act  ot  1896  only  when 
inooiudsteot  wiui  tlie  pmrlsiona  of  the  latter  act, 
Ud  taOi  acta  axe  In  force,  and  a  defendant  can 
b*  eonrleted  and  KnteDced  nnder  dtiwr  aet 

Appeal  from  general  sessions  clrcait  court  of 
I^nrens  ooimQ';  Brnest  Gary,  Jndge. 

J.  W.  Loftis  was  convicted  of  a  TlolAtl<m  ot 
the  dispensary  law  of  1895,  and  sentenced  to 
pay  a  fine  of  $100,  or  be  Imprisoned  for  three 
months.  Defendant  appeals.  Aflinned. 

W.  H.  Martin,  fgv  appdlui^  T.  8.  Suae, 
fbr  the  State. 

GABY,  A.  J.  TbB  case  contains  the  follow- 
ing statemmt  of  facts:  "At  the  October  term, 
1890,  ot  the  court  of  general  sessions  for  Lau- 
rens coonty,  the  defendant,  J.  W.  Loftis,  was 
convicted  before  Judge  Hmest  Gary  for  -rlola- 
tkm  ot  the  dispensary  law  on  the  20th  day  of 
Decouber,  1895,  and  was  sentenced  to  pay  a 
flue  of  $100^  or  be  Imprisoned  for  the  period  of 
three  months.  Upon  the  call  of  the  case  for 
trial,  and  before  a  jury  was  Impaneled,  the  de- 
ffmdant,  through  hla  counsel,  demurred  to  the 
Indictment,  and  moved  to  quash  the  same  upon 
the  groonds  that  the  act  of  18M  was  supersed- 
ed and  rq^ed  by  tbe  act  of  1896,  and  .  that 
defendant  could  not  be  convicted  upon  an  In- 
dictment charging  an  offense  committed  prevl- 
ons  to  tbe  approval  of  the  act  of  1896,  and 
sentenced  under  the  last  act  The  presiding 
Judge  bdid  that  both  acts  were  of  force,  and 
that  defendant  could  be  convicted  and  sen- 
tenced under  either  act" 

The  <nily  question  raised  by  the  exoeptl<His 
Is  wtwtber  his  lumor  was  in  error  in  overruling 
tbe  demurrer  to  the  Indictment,  and  refusing 
to  quash  tbe  same,  upon  the  grounds  that  the 
act  of  waa  superseded  and  repealed  by 
the  act  of  1896,  and  that  defendant  could  not 
be  convicted  upon  an  Indictment  diarglng  an 
offense  committed  previous  to  the  approval  of 
tbe  act  of  1896.  The  case  does  not  show  under 
what  section  of  the  dispensary  act  tbe  appel- 
lant was  Indicted;  nor  whether  the  pnnlshment 
preacrtbed  by  the  act  ot  1896,  for  vlolatltm  of 
the  aectioa  of  the  dispensary  act  under  which 
the  appelant  was  indicted,  was  In  any  manner 
(dunged,  BO  that  tbe  court  Is  unable  to  ascer- 
tain whetber  It  Is  different  In  kind  or  greater 
or  less  In  d^ree.  The  act  of  1896  provides 
tliat  aU  acts  or  parts  of  acts  inconsistent  with 
It  are  repealed.  If  the  section  of  the  dlspen- 
amry  act,  ot  force  when  the  appellant  is  al- 
leged  to  hare  vl<^ted  Its  provisions,  waa  not 
iDCOOBlBtent  with  the  act  of  1896,  and  if  the 
inmlsbment  was  either  the  same  under  the  acts 
of  1894  and  1896,  or  diminished  by  the  act  of 
1806^  his  honcHT  was  correct  In  his  ndlng.  State 
r.  Cooler,  80  S.  O.  lOS,  8  a  B.  692,  and  au- 
thorities therein  dted.  In  the  absence  of  any 
facts  in  the  case  showing  why  these  principles 


are  not  applicable  to  the  present  case,  this 
court  cannot  eay  that  the  drcolt  Judge  waa  In 
error  in  OTermling  tbe  demnrEer,  and  refusing 
to  qua^  tiie  Indictment  U  la  tb»  ^tdgment 
Of  this  court  that  the  Jndgmsiit  ot  tbe  dnntt 
court  be  affirmed. 


(tt  S.  a  414) 

8TATB  V.  ADAMS. 
(Snprane  Oonrt  of  Soutti  OaroUnL  Jme  S8^ 

1897.) 

WmrassM— CasDiBiLiTT  —  Ihpbaosxsiit— CBn» 

VAJt  Law— EVIDKNOB. 

1.  On  the  trial  of  A.  and  H-  Jolutly  indicted 
for  larceny,  the  evidence  showed  tbat  pistols  and 
oth^  articles  were  taken;  that  A.  had  one  of  the 
l^tols  in  his  possesdon  soon  after  the  larceny, 
A.  testiSed  that  he  booght  the  pistol  of  M.  atta 
the  larceny,  while  M.  testified  Otat  he  and  A. 
committed  tbe  offense  charged.  On  cross-ezam- 
]nati(»i,  M.  denied  tiiat  he  had  er«  sold  a  platol ' 
to  one  F.  £eM,  ttiat  as  tbe  erldmce  of  M.,  ob 
cross-examination,  was  |TWTTntt4>riit),  the  court 
properly  excluded  erldence  by  F.  contradicting 

2.  The  ezclnaion  of  evidence  Is  not  error  be- 
cause the  court,  Instead  of  statiDg  the  proper 
ground  for  its  action,  said  that  M.  "Is  a  co^e- 
fendant  anywaj." 

Appeal  from  general  sessions  circuit  court 
of  Spartanburg  county;  D.  A.  Townsend. 

Judge. 

Tom  Adams  was  convicted  of  housebreak- 
ing and  larceny,  and  appeals.  Affirmed. 

Ralph  K.  Oarson.  fw  a^^eDant   0.  Is, 

Schumpert,  for  the  State. 

MclVER,  a  J.  nie  defendant  was  indicted 
Jointly  with  <me  Pink  Ifacombson  ton  boose* 
breaking  and  larceny,  and  they  were  d^end- 
ed  by  different  connseL  The  testimony  on  the 
part  of  the  state  was  "ttiat  [the]  st(webouse 
of  A.  S.  Floyd  was  broken  and  entered  on  the 
night  of  the  7th  or  morning  of  the  8th  of  No- 
vember, 1896,  and  that  a  cheese,  several  boxes 
of  cartridges,  and  three  pistols  were  stolen. 
One  of  the  pist(4s  was  a  hammerless  pistol, 
and  the  other  two  were  what  the  witnesses 
called  'breakdown  plst(^,'  meaning  a  pistol 
that  would  unhinge  and  eject  the  sbelL  TUe 
cheese  and  cartridges  were  found  in  Macomb- 
son's  room.  The  hammerless  pistol  was  found 
in  the  possession  of  the  appellant,  one  ot  tbe 
other  pistols  In  the  possession  of  a  Jew,  who 
Identified  Macombson  as  the  party  from  whom 
he  had  purclia&ed  It,  and  Macombson  admit- 
ted  the  selling.  The  appellant  testified  that 
he  bought  the  bammerleBa  plstcril  from  Ma- 
combson on  Sunday,  after  tbe  storehouse  was 
entered.  What  became  of  the  third  pistol  was 
not  shown.  There  was  no  proof  to  cmmect 
Adams,  tbe  appellant,  with  the  crime,  except 
tbe  possession  of  the  pistol  and  Macombson's 
testimony.  After  witnesses  had  been  intro- 
duced In  behalf  of  the  appellant,  the  defend- 
ant Macombson  took  the  stand  in  his  own  be- 
half, and  testified  that  he  met  Adams  on  the 
street  on  the  nlgtat  of  the  breaking,  about  12 
o'clock  who  UAA  blm  to  come  and.  go  with 
Um,  that  he  bad  M  soft  S^ldOA^^^^^t^ 
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togethtf  to  the  rear  of  the  store;  that  Adazna 
pulled  open  the  window,  and  handed  ont  the 
goods  to  Macombson;  that  Adams  kept  one 
of  the  breakdown  pistols,  and  that  the  other 
things  were  taken  to  Macomtwn's  room;  that, 
OD  Sunday  following,  Macombson  erchanged 
pistols  with  appellant,  appellant  taking  the 
hammerless  pistol,  and  Macombson  getting  In 
exchange  the  breakdown  pistol,  which  he  sab- 
seqaentiy  traded  to  the  Jew."  The  counsel 
for  appelant.  In  cross-examining  Macranbson, 
asked  him,  among  other  things,  whether  he 
had  evee  sold  Clarence  Foster  a  pistol,  which 
he  denied.  Clarence  Foster  was  then  offered 
as  a  witness  for  app^ant,  and  asked  whether 
he  ever  bought  a  pistol  from  Macombson,  to 
which  objection  was  made,  cm  the  ground  of 
Irrelevancy.  The  objection  was  sustained,  the 
court  saying:  "It  Is  not  competent  He  Is  a 
co-defendant  anyway."  After  several  other 
Ineffectual  attempts  on  the  part  of  counsel  for 
appellant  to  brlcg  out  from  the  witness  Clar- 
ence Foster  testimony  that  be  had  bought  a 
pistol  from  Macombson,  which  was  ruled  to 
be  irrelevant  and  Incompetent,  the  defendants 
were  convicted,  and  appeUant  moved  for  a. 
new  trial,  upcm  the  ground  that  there  was 
error  In  refusing  to  allow  appellant  to  show 
ttiat  the  witness  had  bought  a  pistol  from 
Macombson.  The  motion  was  refused  "up- 
on the  ground  that  the  testimony  was  not  ma- 
terial, and  that  it  was  an  attempt  to  contra- 
dict the  witness  upon  an  Immaterial  point" 
Thereupon  "appellant  was  sentenced  to  six 
months  on  the  public  works  or  In  the  peniten- 
tiary." From  this  judgment  this  appeal  has 
been  taken,  upon  the  several  grounds  set  out 
in  the  record,  which  It  Is  deemed  unnecessary 
to  repeat  here,  as  they  all  practically  present 
the  single  question  whether  the  circuit  Judge 
erred  In  refusing  to  allow  appellant  to  show 
that  the  witness  Clarence  Foster  had  bought 
a  plst(^  from  Macombson.  thus  contradicting 
the  testimony  of  that  witness. 

While  It  is  quite  true  that  the  testimony  of 
a  witness  may  be  Impeached,  not  only  by  evi- 
dence as  to  his  general  bad  character,  but  also 
by  contradicting  him,  after  due  advertisement 
as  to  time  and  place,  yet  It  Is  equally  well  set- 
tled that  It  Is  not  competent  to  offer  testi- 
mony tending  to  contradict  the  witness  as  to 
lirelevant  or  merely  collateral  matter.  State 
T.  Wyse.  88  S.  C.  592,  12  S.  E.  566.  In  this 
case  It  is  somewhat  difficult  to  perc^ve  how 
the  fact  (If  it  were  fact)  that  Clarence  Foster 
had  bought  a  pistol  from  Macombson  was  rel- 
evant to  the  Issue  whether  appelant  was 
guilty  ot  stealing  the  pistol  which  was  found 
In  bit  possession  vety  soon  after  the  larceny 
was  committed,  or  how  It  could  afford  any 
evidence  that  appellant's  statement  that  he 
had  bought  the  pistol  found  In  his  possession 
from  Macombson  on  the  Sunday  after  the 
storehouse  was  entered  was  true.  We  do  not 
see,  ther^ore,  that  the  circuit  Judge  erred  In 
refusing  to  allow  appeUant  to  contradict  the 
witness  Macombson  on  an  Immaterial  and  Ir- 
relevant pt^t  Possibly,  U  it  had  been  made 


to  appear  that  the  appellant  had  bought  tbe 
pistol  found  In  his  possession  from  Clarence 
Foster,  and  then  the  effort  had  been  made  to 
show  ttiat  said  Foster  had  obtained  the  pis- 
tol from  Macombson,  the  self-confessed  thief, 
a  different  view  might  be  taken,  as  such  tes- 
timony would  serve  to  show  how  it  was  that 
the  appellant  had  obtained  possession  erf  one 
of  the  stolen  articles.  But  this  Is  not  onl; 
unsustalned  by  the  testimony,  but  la  directly 
in  conflict  with  appellant's  own  testimony, 
who,  as  appears  from  the  liberal  extract  here- 
inabove quoted  from  the  "case,"  distinctly 
stated  that  he  had  bought  the  pistol  foond  in 
his  possession,  not  from  the  witness  darrace 
Foster,  but  from  Macombson.  There  Is  there- 
fore no  foundation  whatever  for  this  conjec- 
tural view,  which  might  possibly  have  ren- 
dered the  test]m<my  competent 

In  two  of  the  exceptions,  error  la  impated 
to  the  circuit  Judge  In  holding  that  when  two 
persons  are  on  trial,  and  one  oi  than  is  of- 
fered as  a  witness  on  his  own  behalf,  and.  In 
testifying,  implicates  his  co-defendant,  it  ti 
not  competent  to  <^er  evidence  tending  tit 
contradict  such  witness.  The  only  poeslbto 
foundation  for  the  point  raised  by  these  two 
exceptions  Is  that  the  circuit  Judge,  in  roUns 
the  testimony  offered  to  be  Inccxnpetent,  added 
these  words:  "He  Is  a  co-defendant  any- 
way." If  t>y  this  language  the  circuit  Judge 
Intended  to  hold  that  It  was  not  competoit  for 
one  co-defendant  to  offer  testimony  tending 
to  contradict  his  co-defendant,  when  testtCy- 
Ing  against  him,  we  would  not  be  disposed  to 
approve  such  a  ruling.  State  t.  Goff  (N.  0.) 
23  a.  B.  355.  But  even  if  the  circuit  Judge 
had  made  distinctly  the  ruling  objected  to.  we 
do  not  see  how  such  an  erroneous  rullns 
would  help  the  appellant.  The  testimony  was 
objected  to,  upon  the  ground  that  it  was  an  et- 
fort  to  contradict  a  witness  as  to  an  irrele- 
vant or  collateral  Issue,  and  the  ruling  was 
that  the  testimony  was  not  competent  in 
which,  as  we  have  seen,  there  was  no  error. 
And  If  the  circuit  Judge  wrait  on,  and  assigned 
an  additional  reason,  which  could  not  be  sns- 
talned,  that,  certainly,  would  not  even  tend 
to  show  that  the  ruling  was  erroneiHis.  but  st 
most,  would  only  show  that  one  of  the  rea- 
sons assigned  was  not  sound.  The  Judgment 
at  this  court  Is  that  the  Judgment  ot  tbe  dr- 
cult  court  be  affirmed. 

(«  S.  G.  <ll} 

STATE  V.  RICE  et  aL 
CSnpreme  Court  of  South  Oarollna.  June  23. 
1807.)  * 

Best  xtstd  Skcoitdibt  Bvidkncb— Ckikikai.  Law 
— WiTN  E98— Character— D  ECLABATiosB. 

1.  On  objection  to  the  competency  of  a  witnea 
on  the  ground  that  he  had  been  convicted  of  an 
Infamous  offense  before  a  trial  jusdee,  Hne  hock 
of  the  trial  justice,  which  he  is  regoired  stat- 
ute to  keep  (1  Rev.  St.  1893.  S  m»  Is  the  best 
evidence  of  such  proceeding. 

2.  Testimony  of  a  witness  as  to  what  prase- 
cutrix  told  him  on  the  mornfiig  after  the  slleged 
crimhial  act  waso^p^tfi^dLBi^d^te 
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8.1t  li  error  to  admh  erUeiie*  of  flw  good 
Character  of  a  witness  whose  general  duneter 
has  not  been  directly  assailed,  thoush  it  was 
BODcfat  to  discredit  his  testimony  by  showing  that 
he  bad  made  contradictory  statements. 

4.  Declarations  ot  admissions  of  one  not  a 
garty  to  the  case,  being  hearsay,  arc  inadmissi- 

Appesl  ftom  geii6tftl  BBsaloii  drctilt  oomrt 
of  Union  conntr;  I.  D.  Wltherapoon,  Jndge. 

A.  O.  Rice  and  certain  others  were  ctmrlcted 
of  a  and  acgravated  anault  and  battery, 
and  appeaL  Rerersed. 

Sims  ft  Dixon  and  Munro  &  Monro,  tot  ap- 
pellants. T.  S.  Sease,  for  the  State. 

McIVBB,  O.  3.  The  defehdants  were  In- 
dicted for  assault  and  battery  with  Intent  to 
kill,  and,  the  Jury  having  fottnd  the  defendants 
rollty  of  a  high  and  aggraTated  aasanlt  and 
battery,  they  were  sentenced  accordingly. 
From  this  jndgment  defendants  appeal  upon 
the  several  grounds  set  out  in  the  record,  which 
wlU  be  considered  In  their  order;  gronptng, 
however,  those  which  present  the  same  ques- 
tion. 

The  allegation  on  the  part  of  the  state  to 
which  the  testimony  was  directed  was  that  on 
the  7th  of  May,  1806,  late  In  the  night  of  that 
day,  a  party  of  disguised  men  took  the  prose- 
cntrtx,  one  Mary  Ann  Wallace,  from  her 
house,  Into  the  woods,  and  there  inflicted  upon 
her  a  severe  whipping;  and  the  only  question 
In  the  case  seemed  to  be  whether  the  defend- 
ants were  the  persons  who  committed  this  out- 
rage. One  Bufus  Farr  was  offered  as  a  vrlt- 
ness  for  the  prosecution,  and,  when  he  came 
to  the  book  to  be  sworn,  counsel  for  defend- 
ants interposed  an  objection  that  the  witness 
was  Incompetent  to  testify,  on  the  ground  that 
be  had  been  convicted  of  larceny  before  a  trial 
Justice,  and  offered  to  introduce  the  book  kept 
by  the  trial  Justice  to  prove  that  he  had  been 
convicted,  of  an  Infamous  offense.  V'pon  ob- 
jection from  the  solicitor  that  the  book  was  not 
the  highest  and  best  evidence,  but  that  the  orig- 
inal records  (the  warrant  and  other  papers) 
must  be  produced,  or  their  loss  established,  the 
circuit  Judge,  his  honor.  Judge  Wltberspoon, 
sustained  the  objection,  holding  that  the  book 
of  the  trial  justice  was  only  secondary  evi- 
dence, and  could  not  be  received.  In  the  ab- 
sence of  any  satisfactory  showing  as  to  the 
loss  of  the  original  papers;  and  he  therefore 
allowed  the  witness  Farr  to  testify.  This  rul- 
ing Is  made  the  basis  of  the  first,  second,  and 
sixth  exceptions,  wtiich  present  the  question 
whether  the  book  of  the  trial  justice  was  pri- 
mary or  merely  secondary  evidence  of  the  fact 
that  the  witness  offered  had  been  convicted  of 
the  offense  of  larceny.  This  ruling  of  the  cir- 
cuit judge  in  tills  case  Is  In  conflict  with  the 
anthoritles,  and  cannot,  therefore,  be  sustained. 
In  Cherry  v.  McCants,  7  S.  0.  224,  it  was  held 
that  the  book  which  the  trial  Justice  is  le- 
qolred  by  statute  to  keep  is  the  highest  and 
best  evidence  of  proceedings  had  before  him, 
either  in  criminal  or  dvll  cases.  That  was-  an 
actkm  Ua  malicious  prosecution  in  a  trial  for 


pet^y  larceny  before  a  trial  Justice,  In  which  It, 
of  course,  became  necessary  to  prove  the  pro- 
ceedings before  the  trial  Justice,  and  It  was 
there  held  that  the  book  was  the  best  evidence 
of  such  proceedings.  In  the  opinion  In  that 
case  we  flnd  the  following  language:  "As  the 
court  of  a  trial  Justice  has  no  clerk,  and  as  he 
himself  Is  the  ke^>er  of  the  papers,  connected 
with  his  office,  not  required  to  be  turned  over 
to  the  solidtor  for  the  circuit  in  which  he  re- 
sides for  further  action,  to  put  at  rest  all 
doubts  as  to  the  mode  In  wlilch  the  proceedings 
In  his  court  may  be  offered  in  evidence  In  any 
of  the  courts,  where  proof  of  sudi  proceed- 
ings may  be  competent,  we  are  prepared  to  say 
that  his  book,  so  required  by  law  to  be  kept, 
either  relating  to  criminal  or  dvll  business  had 
before  him,  as  the  case  may  be,  shall  be  suffl- 
clent."  That  case  had  been  ncogalxeA  and 
followed  in  at  least  two  subsequent  cases. 
Barron  t.  Dent,  17  S.  0.  80;  Caulfleld  v.  Obar- 
lestott  Co.,  19  S.  a  601.  Indeed,  the  court  hi 
Cherry  v.  McCants  simply  adopted  the  con- 
struction which  had  beeai  placed  by  the  former 
court  of  appeals  upon  a  provision  in  the  act  of 
1830  identical  In  terms  (so  fftr  as  this  parti cu- 
lar  matter  Is  concerned)  with  our  present  stat- 
ute upon  the  subject  (1  Rev.  St  1893,  {  892). 
In  the  case  of  Btters  v.  Btters,  11  Rich.  Law, 
413.  It  is  true  that  the  case  last  cited  was  sub- 
aequantly  modified  in  the  case  of  Traylw  v. 
McKeown,  12  Rich.  Law,  253,  but  only  to  the 
extent  of  allowing  a  constable  or  other  officer, 
when  sued  for  a  trespass  in  enforcing  an  exe- 
cution issued  by  a  magistrate,  to  defend  him- 
self by  Introdndng  the  execution  under  which 
he  acted.  In  view  of  these  authorities,  we  are 
compelled  to  sustain  the  first,  second,  and 
sixth  exceptions. 

The  third  exception  Imputes  error  to  the 
circuit  Judge  In  permitting  a  witness  for  the 
state  (Ed  Wallace)  to  testify  that  the  prosecu- 
trix told  him  the  morning  after  tiie  whipping 
who  it  was  whipped  ha.  This  was  clearly 
hearsay  and  incomjpetent,  and  this  axceptlon 
must  be  sustained. 

The  fourth  exception  alleges  error  in  per- 
mitting the  solicitor,  against  the  objections 
of  the  defendants,  in  reply,  to  prove  by  sundry 
witnesses  the  good  character  of  the  witness 
John  D.  Norris,  whose  general  character  had 
not  been  assailed  In  the  testimony  of  the  de- 
fense, though  testimony  had  been  offered  to 
show  that  said  Norris  had  made  contradic- 
tory statements,  and  In  that  way  it  was  sought 
to  discredit  his  testimony.  Under  the  gen- 
eral rule,  as  laid  down  by  standard  text  writ- 
ers on  evidence,  such  testimony  would  have 
been  competent,  but  the  rule  In  this  state  Is 
otherwise.  See  Chapman  v.  Cooley,  12  Rich. 
Law,  654,  recognized  in  the  recent  cases  of 
State  V.  Jones,  29  S.  C.  230,  7  S.  E.  296, 
and  Stete  v.  Wallace,  44  S.  C,  at  page  361,  22 
S.  B.,  at  page  412,  the  syllabus  ia  the  case  of 
Chapman  v.  Cooley,  which  correctly  repre- 
sents the  point  decided,  reads  as  follows: 
"The  character  of  a  witness  can  be  defended 
by  the  evidence  only  wh^,S|e(f  b^*C2S®(9S 


45A  37  SOnTHAlffEBBN  BSPOBTBH.  (&G 


nfled  1)j  erldenca  VImp,  therefore,  a  wltiiew 
ti  attacked  erldence  of  prerlooB  Btatanoita 
in  conflict  with  bli  deposition,  erldence  of  hli 
general  good  diameter  la  inadmlBaiUe.'*  la 
fliat  case  tbat  dtotUgolataed  Jnrtat,  Mr.  Jiutlae 
F«  H.  Wardlav,  after  showing  that  the  role 
as  laid  down  by  the  text  wrlten,  and  appar- 
ently approved  by  Barle,  J.,  tn  Vast  v.  Thomp- 
■on,  Oheres,  87,  Is  hased  np(«  a  mlaeoneeption 
of  the  CUM  of  Hex  T.  Clarke^  2  StarUe,  241, 
npMi  which  the  rule  was  based,  proceeds  to 
draw  a  dtoOnctkm  between  the  character  of 
a  witness  and  the  credit  which  shoold  be  al- 
lowed u  testimonr,  and  says,  "Sra7  assanlt 
on  ttie  oedit  <tf  a  witness  does  not  InTolre  the 
Imputation  of  peijnry  to  him,  nor,  indeed.  In 
any  r^lectlon  en  his  repotatlon,"  and  pmceeda 
to  lay  down  as  the  troe  rule  that  which  is 
stated  In  the  ayllabna  copied  abore.  Conuzton 
experience  shows  that  the  distinction  thus  tak- 
en Is  well  founded,  for  there  are  p»Bons  of  nn- 
Impeachable  charac^  irtiose  teeUmony  is  not 
alwa^  entitled  to  rery  much  credit,  arising 
from  careleesnesB,  impwfect  memory,  or  oth- 
er cause  not  InTolvlng  any  want  of  character. 
At  all  events  this  being  the  rale  In  this  state, 
aa  aettled  1^  the  highest  authority  and  recent- 
ly recognised,  must  be  fbllowed,  and  hence 
the  fourth  exception  must  be  overmled. 

The  fifth  aceptlon,  which  Imputes  error  In 
refusing  to  allow  the  witness  Gtordon  WllUama 
to  answer  the  question  whethw  Bufns  Farr, 
the  witness  above  spoken  of,  bad  an  alias  or 
not,  and  whether  Rufus  Farr  and  Bufus  Salter 
were  not  one  and  the  same  person,  loses  all 
of  Its  practical  Importance,  In  rlew  of  the  fact 
that  Rufus  Fair,  when  on  the  stand,  admitted 
that  he  was  sometimes  called  Rufus  Salter, 
Besides,  If  this  witness  was  incompetent  to 
testify,  by  reason  of  Us  conviction  of  larcray, 
which,  as  we  hare  seen,  was  sufladently  shown 
by  the  book  of  the  trial  Jiutlce,  the  question 
becomes  Immaterial. 

The  only  remainlnj;  question  Is  tbat  present- 
ed by  the  seventh  exception.  In  which  the  er- 
Tor  Imputed  Is  In  admitting  the  declarations 
or  admissions  of  John  Rice  to  the  witness  Nor- 
rls.  John  Rice  was  not  a  party  to  the  case, 
and  therefore  his  declarations  or  admissions 
were  clearly  hearsay,  and  therefore  Incompe- 
tent. The  only  way  In  which  his  declarations 
or  admissions  could  become  competent  was 
by  first  showing  that  the  offense  charged  was 
committed  In  pursuance  of  a  conspiracy  to 
which  John  Rice  was  a  party,  and  that  such 
declarations  or  admissions  were  made  while 
SQch  conspiracy  was  In  progress.  Now,  In 
the  first  place,  there  does  not  seem  to  be  any 
evidence  of  any  such  conspiracy  to  which 
John  Rice  was  a  party;  but,  even  conceding 
that  there  was,  It  is  clear  that  these  declara- 
tions or  admissions  were  inadmissible,  for  the 
witness  Norris  himself  says  that  they  were 
made  after  the  object  of  the  alleged  conspiracy 
was  accompllshed,~after  the  woman  had 
been  whipped,— and  tUa  la  suffident  to  show 
that  such  declarations  were  Incompetent.  See 
BtaSB  T.  Green,  40S.a32S,lSS.a.933, 
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by  ttie  accomidlabment  of  tlie  ccnnmoB  enta<- 
prise;  the  declarations  of  one  of  the  conqtir 
aton  is  not  erMence  against  the  others.  The 
seventh  exception  must  likewise  be  tDatatnea. 
TtM  Judgment  of  tiila  court  la  that  tbB  Judg* 
meat  of  the  circuit  court  be  reversed,  and  that 
the  caae  be  remanded  to  tiiat  court  for  a  nnr 
trlaL 


(«  &  aim 

STATS  T.  UOORB. 

(Snpreme  Court  of  South  Carolina.  June  X, 
,  18»7.) 

CBiMiNUi  Ia,w— ItiBTBucTioKB— Raviaw— IlrIox^ 
OATiira  LiQDORB— NDiBAJraa, 
L  An  omission  of  a  Judge  to  give  certain  Id* 
Btructions  cannot  be  complained  of  where  no  re- 
quest to  give  them  was  made. 

2.  Where  the  case  does  not  contain  the  testl- 
moiv  or  statMoent  of  facta,  tb»  loBtnictlinis  om- 
not  be  reviewed. 

3.  An  instruction  that  It  U  for  the  Jury  to  de- 
termine whether  defendant  is  guilty  of  all  three 
of  the  counts  In  the  hidictment,  or  whether  he 
Is  goiltr  of  one  or  two.  Is  not  an  Instruction  that 
the  jury  most  find  defendant  aoilty  of  one  of  the 
counts,  where  the  court  also  oiargea  that,  if  the 
Jury  conclude  the  defendant  b  not  gnflty,  then 
th^  shall  so  state. 

4.  An  instruction  that  if  one  In  control  of  pcen- 
tsea  has  servants  there,  and  they  sdl  liquor  and 
be  has  actual  knowledge  of  It^  and  permits  the 
thing  to  be  done  habitually,  he  Is  maiotahung 
a  nuisance  within  the  dispensary  law,  is  correct 

Appeal  from  general  sessions  circuit  court 
of  Spartanburg  county;  R.  a  Watts.  Judge. 

James  Moore  was  convicted  of  violating  Uie 
dispensary  law.  and  appeals.  ■  Affirmed. 

Ralph  E.  Canon,  for  mtpellaiit.  Tboi.  & 
Seaae,  for  the  Statau 

GABY,  A.  J.  The  appeUant  was  Indicted 
for  violating  the  dispensary  law.  tiie  indict- 
ment containing  three  counts.  The  defendant 
was  convicted  on  the  second  and  third  counts, 
viz.  for  maintaining  a  niilsance,  and  for  Bt<n> 
ing  and  keeping  In  possession  contraband  liq- 
uors. 

The  defmdant  appealed  upon  aevcral  er* 
ceptlons,  the  first  of  whldi  Is  as  follows:  "0) 
Because,  as  It  is  respectfully  submitted,  the 
circuit  Judge  erred  in  charging  the  juiy  as 
follows:  "Now,  gentlemen,  I  charge  you  fur- 
ther, as  matter  of  law.  In  reference  to  the  nol- 
eance,  that  If  you,  Mr.  Foreman,  are  in  con- 
trol of  a  house,  and  have  servants  there  who 
are  under  your  control.-^  parties  living  In  the 
house,  yon  being  the  boss  or  head  of  the  house, 
and  having  a  perfect  right  to  control  the  hoosa 
and  premises  around  It,  yard  and  so  on.  If  yon 
permit  parties  whenever  they  get  thirsty,  and 
want  to  drink,  to  come  to  that  house,  and  ask 
you  whether  or  not  their  wants  can  besupplled, 
that  they  want  alcoholic  beverages  to  drink, 
and  you  know  that  somebody  living  in  the 
house  that  you  have  control  of  la  aupi^ylng 
them,  whenever  they  want  It,  vrlth  whisky, 
for  the  purpose  of  drinking  It,  then  you  are 
maintaining  a  nuisance,  an^^^d^^^i^jnaka 
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any  difference  whether  jojx  receive  the  money 
or  not.  If  yon  permit  them  to  resort  there  for 
thftt  pniDose,  or  permit  them  to  resort  there 
to  fbe  boiise  that  yon  have  control  of  and  hare 
Qader  your  Baperrlslon  and  direction^  and  al- 
low tills  thing  to  so  on  under  yocir  noee,  by 
one  of  yonr  servants,  in  yonr  house,  yon  being 
In  control  of  the  house,  and  having  a  right  to 
put  a  atop  to  all  this,  and  failing  to  do  It,  why 
then  yon  are  wblpidng  the  devil  aroond  the 
fltnmp,  and  yon  are  maintaining  a  nuisance. 
It  does  not  amount  to  anything  else,*— without 
gtOng  farther,  and  instroctlng  the  jury  that, 
before  one  under  snppoeed  drcxunstauces  could 
be  convicted  of  maintaining  a  nuisance,  the 
nuisance  mast  be  shown  to  be  at  the  jOaces  so 
controlled.  The  charge  exxepted  to  would 
reqaire  a  ccmvlctlw  if  the  persona  living  in  the 
house  were  then  supplying  whisky  at  a  point 
any  distance  from  the  house  controlled,"  This 
exception  does  not  complain  of  enpr  In  hta 
honor's  charge,  but  because  be  failed  to  sub- 
mit to  the  jury  a  projKMdtlon  of  law  not  con- 
tained In  his  cbaige,  vrbm  there  was  no  re* 
quest  to  charge  embodying  sodi  additional 
pn^wdtlon.  When  a  party  desires  -to  get  the 
benefit  of  certain  propositions  of  law,  it  is  his 
duty  to  formidate  them  as  reqoesti  to  chsfge, 
and  If  be  fblls  to  do  so  he  cannot  complain  ot 
error  on  the  part  <tf  the  presiding  jndge  whoi 
such  propositions  are  not  embodied  in  his 
charge  to  the  ^nxy.  But,  waiving  this  objec- 
tion, the  case  does  not  contatp  either  the  testi- 
mony adduced  upon  the  trial  or  a  statement 
of  such  facts  as  were  admitted  to  have  been 
estaUIshed  by  tbe  testimony,  fnierefore  it 
does  not  appear  that  the  appellant  was  In  any 
maimer  prejudiced  because  the  presiding  judge 
did  not  charge  the  additional  pn^posltlon  of 
law.  This  uceptlon  is  overruled. 

The  second  exception  Is  as  follows:  "(2) 
Because  he  erred.  In  the  portim  the  eha^ 
just  quoted,  In  heading  and  Inatmcting  the 
jury  that  the  mere  permitting  of  persons  who 
want  whisky  to  ask  at  a  house  where  others 
maintaining  a  nuisance  reside  wbethw  tbelr 
wants  can  be  supplied  Is  of  Itself  malntalntng 
a  nnlsanee,  regardless  of  whether  the  nui- 
sance maintained  by  said  otlier.parties  Is  there 
or  elsewhere."  As  has  just  been  said,  there 
Is  nothing  In  the  case  showing  that  the  ap- 
pellant was  prejudiced  by  this  diaige,  tmt^ 
waiving  titils  ot^Jectlon,  it  seems  that  thla  ex- 
ception was  taken  under  a  misconception,  as 
will  be  seen  from  the  following  porHon  of  bis 
honor's  diarge  touching  tbe  question  of  nui- 
sance, to  wit:  *'T^  law  Is  very  phdn  as  to 
what  constitutes  a  nuisance  under  this  dis- 
pensary law,  whltA  Is  tbe  second  count  under 
tbe  Indictment  in  this  case.  If  a  party  keeps 
a  place  wheve  flquor  is  kept  or  stored  for  the 
purpose  of  giving  it  away  or  bartering  It  or 
selling  It,  If  be  keqis  a  place  tor  that  purpose, 
then  he  la  maintaining  a  nuisance.  If  be 
keeps  a  place  where  parties  are  permitted 
haldtaally-^Qiat  Is,  make  a  habit  of— resorting 
ttiere.  toe  the  purpose  of  drinking  alcoholic 
beverages,  then  he  Is  guilty  of  malntalPlng  a 


nuisance  under  tbe  fflapensary  law.  It  does 
not  make  any  difference  whether  he  ssDs  the 
liquors  or  not;  if  he  Is  the  owner  or  controller 
of  the  premises,  and  he  permits  parties  habitu- 
ally to  resort  tttere,— that  Is,  permits  parties  to 
make  a  habtt  of  going  there  and  drinking  alco- 
holic liquors;  permits  them  to  drink  alcoholic 
beverages,— then  he  Is  guilty  of  maintaining 
a  nuisance.  •  •  •  Now,  I  charge  you  aa  a 
matter  of  law  that  if  any  person  lives  In  a  cer- 
tain house,  and  parties  are  permitted  to  go 
there,  and  make  their  wants  known  that  tbe^ 
want  something  to  drink,  and  1^  remaining 
there  a  certain  length  of  time  the  whlAy  or 
whatever  alcoholic  beverage  thc^  are  drink- 
ing comes  from  somewhere,  and  they  are  sup- 
plied at  that  place.  It  does  not  matter  If  they 
go  off  a  hundred  yards,  or  three  taundred 
yards.  «r  five  hundred  yards,  tbe  request  hav- 
ing been  made  for  It  in  the  bouse,  and  the 
party  waiting  there  to  be  supplied,  why  then 
It  Is  a  nuisance,  because  the  party  resents  to 
that  cotaln  place  for  the  purpose  of  making 
a  trade  with  reference  to  It,  and  is  met  <me 
who  carries  blm  to  a  certain  place  -wtaxB  It 
is  put,— that  would  be  a  nuisance;  that  is, 
where  they  meet,  ttie  request,  trade,  and  ar- 
rangements  are  made  there,  and  if  he  takes 
blm  out  In  the  yard,  and  there  the  whisky  Is 
delivered  to  btan,  tiiat  house  Is  a  nuisance  ac* 
Gordhig  to  tbe  dlspenmy  law.*'  The  charge 
must  be  considered  as  a  whole,  and,  when  so 
considered.  It  win  be  seen  that  the  exception 
does  not  correctly  stats  tbe  duurge  of  the  pre- 
siding judge,  and  this  exception  is  also  oweae- 
ndad. 

Tbe  third  exception  Is  as  tbilowa:  "(8)  Be- 
cause the  circuit  judge  erred  In  taking  tbe 
question  firam  the  jury  whether  the  defendr 
ant  was  Innocent  or  gollty  1^  instmcUng 
them,  In  effect,  thai  it  was  their  duty  only  to 
decide  whether  he  was  guilty  on  all  Uiree 
counts  or  only  on  one  <a  two;  the  erroneous 
Instmcticm  being  as  follows:  It  is  tor  you 
to  say  whetha  or  not,  under  the  law  art  I 
have  given  it  to  you,  applying  the  facts,  the 
defendant  here  Is  guilty  as  allied  In  the 
indictment  m  all  three  of  these  counts  or 
whether  he  is  guilty  on  <me  or  two^' "  Kven 
if  the  jndge  had  fidled  to  give  the  jury  fur- 
ther Instructions  as  to  ttie  form  of  their  ver- 
dict this  exception  could  not  be  sustained. 
Under  this  instruction  the  jury  had  no  right 
to  bring  in  a  verdict  against  the  prisoner  on 
any  the  counts  In  the  Indictment  unless 
they  believed  b^ond  a  reasonabls  doubt  tbnt 
he  was  guU^.  But,  in  order  that  the  jury 
might  have  no  difflctdty  In  framing  tbelr  ver- 
dict, the  presiding  judge  charged  them  dear- 
ly and  ezpliclUy  as  f(dlows:  "Tbe  form  ctf 
yonr  verdict  will  be,  If  you  conclude  the  de- 
fendant is  guilty  generally,— Uiat  is,  on  all 
these  counts  In  the  Indtctmentr-you  will  say, 
*We  find  the  defendant  guilty,'  and  sign  your 
name  as  foreman.  If,  however,  you  are  not 
satisfied  he  Is  guilty  on  all  three  of  the 
connts,  but  is  gull^  of  siting  liquor  simply, 
you  ssy,  'We  find  tlie  defendant  guH^on  the 
Digitized  by  VjOOQIC 
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first  eonnt  of  the  Indictment*  If  yon  think 
he  la  guilty  of  selling  and  maintaining  a 
nuisance,  too,  yon  will  say,  'We  find  the  de- 
fendant guilty  on  the  first  and  second  counts 
of  the  Indictment'  If  you  think  he  Is  not 
guilty  of  selling  or  storing  liquor,  hut  gnll^ 
of  maintaining  a  nuisance,  say,  *We  find  the 
defendant  guilty  on  the  second  count  of  the 
indictment*  If  yon  think  he  Is  not  guilty  of 
selling  or  of  maintaining  a  nuisance,  but  Is 
guilty  of  storing  liquor,  then  say,  'We  find 
the  defendant  guilty  on  the  third  count  of 
the  indictment/  There  are  three  counts. 
First  Is  for  selling,  the  second  is  for  a  nui- 
sance, and  the  third  It  for  storing  and  having 
in  his  possession  contraband  liquor.  If  you 
conclude  the  defendant  Is  not  guilty  under 
the  testimony,— and  it  Is  the  duty  of  the  state 
to  make  oat  a  case  to  your  satisfaction  be- 
yond a  reasonable  doubt,— then  you  say,  *We 
find  the  defendant  not  guilty,'  and  sign  your 
name  as  foreman."  After  thus  instructing 
the  Jury,  it  cannot  for  a  moment  be  contend- 
ed that  the  jury  could  hare  supposed  that 
they  were  only  to  decide  whether  the  prison- 
er was  guilty  on  all  three  counts,  or  whether 
he  was  guilty  on  one  or  two  of  them.  This 
exception  Is  overruled. 

The  fourth  exception  Is  as  follows:  "(4) 
Because  the  presiding  Judge  erred  In  char- 
ging the  jury  as  follows:  'Now,  Mr.  Fore- 
man, if  any  one  is  la  control  of  premises, 
has  servants  there,  and  during  his  absence 
they  permit  all  this  to  go  on,  and  he  does  not 
know  anything  about  It,  why,  then  he  would 
not  be  guilty,  but  If  he  has  actual  knowledge 
of  it  and  permits  this  thing  to  go  on  habit- 
ually, why  then  he  Is  maintaining  a  nui- 
sance,'—the  instruction  being,  In  effect,  that 
to  know  of,  and  not  object  to,  the  violation 
of  law  by  another  party,  is  of  Itself  a  viola- 
tion of  the  same  law  by  one  who  has  knowl- 
edge." This  exception  does  not  correctly 
state  the  effect  of  his  honor's  charge.  He 
did  not  charge  the  jury  that  to  know  of 
and  not  object  to  the  violation  of  law  by  an- 
other party  is  a  violation  of  the  law  by  the 
person  having  socb  knowledge,  but  that,  If 
a  person  in  control  of  the  premises  permits 
his  servants  habitually  to  use  the  premises 
in  a  manner  prohibited  by  law,  he  is  guilty 
of  maintaining  a  nuisance.  Section  22  of  the 
dispensary  act  is  as  follows:  "All  places 
where  alcoholic  liquors  are  manufactured, 
sold,  bartered  or  given  away  in  violation  of 
this  act,  or  where  persons  are  permitted  to 
resort  for  the  purpose  of  drinking  alcoholic 
liquors  as  a  beverage,  or  where  alcoholic  liq- 
uors are  k^t  for  sale,  barter  or  delivery  Id 
violation  of  this  act,  are  hereby  declared  to 
be  common  nuisances,  and  any  person  may 
go  before  any  magistrate  in  the  county  and 
swear  out  an  arrest  warrant  on  personal 
knowledge  or  on  Information  and  belief, 
charging  said  nuisance,  giving  the  names  of 
witnesses  against  the  keeper  or  manager  of 
such  place  and  his  aids  and  assistants  If  any, 
and  such  magtotrate  shall  direct  such  arrest 


warrant  either  to  the  sheriff  of  the  county  <a 
to  any  special  constable,  commanding  said 
defendant  to  be  arrested  and  brought  before 
him  to  be  dealt  with  according  to  law." 
Laws  1884,  p.  7SS.  The  charge  ot  the  pn- 
siding  judge,  when  considered  in  connectlcni 
with  this  provision,  Is  free  from  error,  and 
this  exception  is  also  overruled.  It  Is  the 
Judgment  of  this  court  that  tbe  Jndgmoit 
of  the  drcnlt  court  be  affirmed. 


ma.  am 
McOOLLOUGH  et  aL  t.  KBBVIK  et  sL 
(Supreme  Oonrt  of  South  CJaroltna.  Tone  28, 
1887.) 

AoTiOF  OH  IToTS— DsORT  AS  A  Dsrsasa 

1.  In  an  action  on  a  note,  where  dtfendint 
sets  up  usury  as  a  defense,  the  action  Is  one  at 
law,  and  not  in  equity,  the  only  issue  before  the 
jury  being  whether  the  note  was  executed,  and 
whether  there  was  any  usury. 

2.  The  partieB  having  agieed  to  a  stated  ac- 
count as  MiowD  in  the  note,  and  the  note  baTtoc 
been  given  tor  it,  defendant  can  show  U  thnc 
was  any  usury  In  that  partlcnlaT  transactioii,  but 
will  not  be  pumltteif  to  go  into  transaetloM 
prior  to  tiiat 

Appeal  from  common  pleas  t^volt  court  of 
DarUngton  county;  B.  a  Watts,  Judga 

Actlcm  tnmifi^t  ^  MeCoUou^  &  Blackwd 
against  T.  J.  Kervin  and  others  on  a  prom- 
issory note.  Judgment  tor  platntUto.  Defod- 
ants  appeal.  Affirmed. 

O.  S.  Nettles,  for  appellants.  Woods  * 
farlan,  for  respondents. 

GART,  A.  J.  The  plaintiffs  ccnnmenced 
this  action  against  the  defendants,  on  a  prom- 
issory note,  dated  February  8,  18E>4,  Trtiereby 
T.  J.  Kervin  promised  to  pay,  to  the  order  of 
the  plahitlffs,  $123.40  on  the  Ist  of  I>ecember, 
after  the  date  thereof,  with  interest  after  ma- 
turity at  the  rate  of  8  per  cent  per  annum. 
The  defendants  J.  P.  Servbi  and  J.  N.  Kervin 
signed  their  names  on  the  back  of  said  note  be- 
fore It  was  negotiated.  Upon  the  trial  of  the 
case,  tbe  defendants  Introduced  no  testimooy. 
The  jury  rendered  a  verdict  in  favor  ot  tb« 
plaintiffs  for  $115.06.  Tbe  defendants  v 
pealed,  but  filed  no  points  and  authorities. 

The  first,  second,  fifth,  and  sixth  of  their  ex- 
ceptions are  as  follows:  "(1)  Because  Us 
honor,  the  presiding  Judge,  ened  in  sustaining 
the  demurrer  to  the  claim  set  up  in  the  answer 
of  the  defendants.  (2)  His  honor,  the  predd- 
Ing  Judge,  erred  in  refusing  the  motion  on  the 
part  of  the  defendants  to  amend  the  counter- 
claim set  up  in  their  answer."  "(5)  Becann 
bis  honor,  the  presiding  Judge,  erred  in  hold- 
ing: 'I  construe  this  to  be  a  plain,  (Hdinary 
law  action  to  recover  on  a  note,  and  the  de- 
fense is  that  of  usury.  I  don't  see  anything 
that  would  require  me  to  try  the  case  sitting 
here  as  chancellor.  The  only  issne  before  the 
jury  is  whether  he  executed  the  note  set  fortb 
in  tbe  complaint,  and  whether  there  was  any 
usury  charged.'  <S)  Because  bis  honor,  the 
presidliig  Judges  aned  In  luting  the  lllte^ 
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rogations  propounded  to  plaintiff  0.  S.  Mc- 
Co Dough  to  questloiia  touching  the  note  sued 
npan,  and  Its  consideration."  These  exceptions 
do  not  point  oat  any  specific  error  on  the  part 
of  the  presiding  Judge,  and  am  therefore  too 
general  tar  consideration. 

The  third  exception  Is  as  follows:  "(S)  EUs 
bonw*  the  presiding  Judges  err«d  In  holding 
tliat  thax  were  no  equitable  issaes  raised  hj 
the  answer  of  the  defendants."  Upon  this 
question  hia  honor's  remark*  are  set  forth  in 
the  fifth  exception*  hereinbefore  mentioned. 
The  salt,  being  upon  a  promissory  note,  was 
an  action  at  law,  and  the  defense  of  usury 
partook  of  the  nature  of  said  action.  This 
question  Is  so  conclnelTely  settled  by  the  cases 
of  McL^urin  t.  Hodges,  4S  S.  a  191,  20  8.  B. 
091,  and  ECardware  Co.  t.  Washington,  47  8. 
O.  189,  25  8.  B.  46,  that  It  is  only  necessary 
to  refer  to  those  cases  for  a  vindication  of  his 
honor's  mllng. 

The  fourth  exception  is  as  follows:  "(4)  Be- 
cause his  honor,  the  presiding  judge,  erred  In 
refusing  to  hold  that  the  question  of  law  tn- 
Tolred  by  the  equitable  defense  set  up  In  de- 
fendant's answer  should  first  be  determined 
by  the  court,  and  the  issue  of  fact  afterwards 
vnbmltted  to  the  Jury."  Having  reached  the 
c(»iclu8lon  that  there  were  no  equitable  Issues 
in  the  case,  this  exception  presents  no  question 
for  the  consideration  of  this  court 

The  seventh  and  eighth  exceptions  are  as 
fbllows:  "(7)  Because  his  honor,  the  presid- 
ing Judge,  erred  in  holding:  *The  parties  hav- 
ing agreed  on  a  stated  account,  as  shown  In 
the  note,  and  the  note  having  been  given  for 
It.  dafendant  can  ascertain  If  there  was  any 
usury  in  that  particular  transaction,  but  will 
not  be  permitted  to  go  Into  transactions  prior 
to  that.*  (8)  Because  his  honor,  the  presiding 
Judge,  erred  in  refusing  to  permit  defendants 
to  go  b^tnd  the  note  sued  upon,  and  show 
that  Its  consideration  was  entirely  usurious." 
In  order  to  understand  fully  the  questions 
raised  by  these  exceptions,  it  will  be  necessaiy 
to  refer  to  the  following  testimony  set  out  In 
the  case:  When  C.  S.  McOoUou^^,  a  witness 
for  the  plaintiff,  was  on  the  stand,  he  was 
asked:  "Q.  What  was  that  note  for  $123.40 
given  for?  A.  For  the  balance  Tom  Eervln 
owed  me  on  two  mnles.  Q.  It  was  a  re* 
newal  note?  A.  No,  sir;  It  was  the  balance 
that  he  owed.  Q.  A  renewal  of  the  balance 
due  on  the  old  notes?  A.  I  don't  know  wheth- 
er It  was  a  renewal  or  not;  the  transaction 
run  on  about  Ave  years.  (Plaintiff  objects  to 
defendant  going  Into  those  matters  of  account- 
ing.) By  the  Goart:  I  win  allow  the  defend- 
ant to  ask  what  was  the  consideration  of  the 
note,  and  then  he  can  ask  Mr.  McOoUongh  If 
he  took  the  note  for  a  greater  amount  than 
vras  due  at  that  date;  and,  after  he  tells  you 
what  the  consideration  was,  I  will  allow  you 
to  ask  whether  the  amoimt  was  actually  due, 
or  whether  there  was  usury.  Q.  What  was 
the  conaideration  of  this  noti  of  $123,407  A. 
We  held  a  note  against  Tom  Kervln  and  Bob 
KexTln,  and  a  mortgace  on  a  iteam  oigine  and 


boiler,  as  security  for  tbat  amount  of  money; 
and  they  wanted  to  sell  the  boiler,  and  Tom 
Klervln  came  to  me,  and  a&xed  me  to  release 
my  security,  and  oBereA  J.  N.  Kervln  and  J. 
P.  Kervln  as  Indorsers  on  a  note,  if  I  would 
release  my  mortgage  on  the  boiler.  I  consent- 
ed to  do  It,  and  took  that  note  In  payment.  Q. 
Tbat  note  represented  the  amount  you  dalm  was 
due  you  on  the  original  transaction?  A.  That 
Is  the  amount  I  claim  was  due  on  the  mort- 
gage I  held  on  the  engine  and  boiler.  I  think 
there  was  an  engine.  I  know  there  was  a 
boUn.  Q.  At  that  time  was  there  not  usury 
In  that  transaction?  A.  In  whi<^  transaction? 
Q.  In  the  transaction  that  made  up  the  sum 
of  $128.40.  A.  He  didnt  owe  me  $123.  He 
owed  me  $123,  less  the  interest  We  added 
the  Interest  in  the  note.  It  was  $112.  We 
charged  him  10  per  jcent  when  we  made  up 
that  note.  Q.  The  note  does  not  provide  .for 
ten  per  cent?  A.  No,  sir.  Q.  The  note  pro- 
vides for  8  per  cent.?  A.  We  admit  we  char- 
ged 10  per  cent  Q.  How  did  yon  get  the 
amount  to  put  in  that  note?  A.  He  owed  us 
$112.08  on  a  mortgage  we  held  on  the  boiler. 
Q.  How  did  yon  arrive  at  that  amount?  A. 
That  Is  what  he  owed  us  on  the  mortgage.  Q. 
Isn't  that  amount  made  up  of  a  calculation  of 
Interest?  (Objected  to.  Buled  that  the  parties 
having  agreed  to  a  stated  account  as  shown  in 
the  note,  and  the  note  having  been  given  for 
it  d^endant  can  ascertain  If  there  was  any 
usury  In  that  particular  transaction,  but  wlU 
not  be  permitted  to  go  Into  transactions  prior 
to  that)"  The  transactions  referred  to  in  the 
testimony  were  separate  and  distinct  uid  the 
note  sued  upon  was  given  In  payment  of  a 
previous  mortgage.  The  case  of  Wltte  v. 
Weinberg,  37  8.  C.  681,  17  8.  B.  681,  shows 
that  there  was  no  error  In  the  rulings  of  the 
presiding  Judge.  It  Is  the  judgment  of  this 
court  that  the  judgmeut  of  the  circuit  court  be 
afflmwd. 

(»4  Va.  711) 

KINNIBR'S  ADBTB  T.  WOODSON  et  aL 
(Suprane  Oonrt  «t  Appeals  of  Tbginla.  Jina 
M,  1887.) 
nuvnOLvm  Ooitvbtahobs— Bvroairea. 
In  an  actkm  to  satisfy  a  Judgment  against 
tiie  husband  out  ta  land  whldi  Is  In  the  wife's 
name,  on  the  ground  that  pnmrty  was  purchased 
Ya  funds  furnished  by  the  husband,  when  it  Is 
uiowD  that  he  could  not  have  foniiihed  them,  ■ 
and  tiie  proof  Is  that  she  was  engaged  in  a 
InudneM  from  which  resources  might  reasonably 
be  expected  with  which  to  make  the  porchase, 
the  presmnptlon  tiiat  the  husband  fomUwd  the 
money  has  Dcot  lepded. 

Appeal  from  hustings  court  of  BoantAe. 

Bill  by  Robert  KInnler's  administrator 
against  Pryw  Woodson  and  others  to  enforce 
a  mortgage  Hen.  Decree  for  defendants,  and 
plalntifl  ai^eals.  Affirmed. 

John  H.  cauls  tlan  and  A.  I*  Payne,  for  ap- 
pellant Seott  tt  Btajflm  ftw  an^iaam. 

KBITH,  P.  Bobert  Ktamler,  at  Min  >i>lgnfia , 
fl<  Majr  *  00^  filed  •  m^^m^is^^f&^l 
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court  of  the  tity  ot  BoantAe,  In  irtiltA  be  nth 
resents  that  at  tbe  Norember  term  of  the  dr- 
cnlt  court  of  Lynchburg,  1880,  May  ft  00.  re- 
coTered  a  Judgment  fen'  1158.51  against  one  W. 
N.  Tomer  and  Pryw  Woodatm,  partners,  trad- 
ing as  W.  N.  Tamer  A  Oo.,  with  Interest  from 
Angnst  4,  1880,  tlU  paid,  and  costs;  and  at 
the  December  term,  1880,  of  the  corporation 
court  of  the  city  of  Ijynchbnrg,  May  &  Oo.  re- 
corered  of  the  same  defendants  a  Jodgment 
for  the  sum  of  9160^  with  interest  from  July, 
1880,  and  costs;  that  said  judgments  were 
dnly  docketed  in  Lynchburg  and  Roanoke, 
and  became  liens  on  all  the  real  estate  of  Tur- 
ner and  Woodson;  upon  these  Judgments  exe- 
cutions were  Issued,  which  were  returned,  "No 
effects;"  and  that  subsequently  they  wercv  for 
Talne  recelTed.  assigned  to  him. 

The  bill  further  arers  that,  since  the  recov- 
ery of  the  Judgments.  Pryor  Woodson  has 
greatly  prospered  in  business,  and  has  purchas- 
ed real  estate  in  the  dty  of  Roanoke  and  rise- 
where,  but  that,  being  mudi  Involved  in  debt, 
he  has  had  all  the  deeds  made  to  his  wife,  Anna 
Woodson.  The  bill  charges  that  the  lots  were 
all  paid  for  with  the  money  of  Pryor  Wood- 
son, and  that  the  deeds  were  voluntary  and 
made  to  Anna  Woodson,  his  wife,  with  intent 
to  hinder,  delay,  and  defraud  his  credltws; 
that  Anna  Woodson  had  no  estate  of  her  own 
nor  any  means  whereby  she  could  purchase 
such  real  estate;  and  that  she  was  never  en- 
gaged in  any  business  from  which  she  could 
accumulate  sufficient  means  to  purchase  sudi 
property.  The  blU  th^  prays  that  the  lots 
may  be  subjected  to  tbe  payment  of  the  Judg- 
ments. 

To  this  bill  Pryor  Woodson  filed  his  answer, 
and  denies  that,  since  the  recovery  of  the 
Judgments  aforesaid,  he  has  prospered  In 
business,  or  that  he  has  acquired  any  reel  es- 
tate In  his  own  name^  or  that  of  his  wife,  or 
of  any  person,  but.  on  the  contrary,  declares 
that,  since  his  removal  to  the  city  of  Roanoke, 
he  has  not  made  more  than  enough  for  the 
support  of  his  family,  and  <^en  not  oiongh 
for  that  purpose.^  He  avers  that  the  land 
sought  to  be  subjected  by  the  bill  wss  pur- 
chased l}y  his  wife,  and  paid  for  by  her  out 
of  her  earnings  as  a  sole  trader,  and  be 
had  no  interest  in  them  whatevw. 

'nie  answer  of  Anna  Woodson  admits  the 
purchase  ot  the  lots  named  in  the  bfll,  and 
thdr  couTeyance  to  her,  but  denies  tha^  they 
were  juiid  for  In  whole  or  In  part  by  her  hus- 
band, or  with  any  funds  belonging  to  him,  or 
to  which  he  was  ^titled,  or  that  he  bad  any 
Interest  in  them. 

There  was  a  reference  to  a  commissioner  In 
diancery  to  report  whether  or  not  the  Judg- 
ments set  out  in  the  bill  were  binding  Hens  on 
the  real  estate  therein  described,  and  he  re- 
ports that  they  are  not  liable  to  tbe  said  Judg- 
ments, 'nie  court  decreed  accordingly,  and 
from  that  decree  an  appeal  was  taken  to  this 
ODurt,  In  the  name  of  Kinnler's  administrator. 

la  Yates  r.  Law.  86  Va.  120,  9  B.  B.  600, 
it  to  Mid  *tttak  tha  basband  Is  tbs  owner  of 


all  tbe  property,  real  and  personal,  ct  which 
tbe  wife  be  in  possession  daring  cow- 
tore,  especially  If  they  are  living  together  si 
husband  and  wife;  and  to  overcome  this  pre- 
sumption, in  a  contest  between  the  husband'a 
creditors  and  the  wife,  she  most  show  afflnnt- 
tlrely  that  the  property  is  her  own,  and  that 
It  was  derived  from  a  source  othor  than  her 
husbsjid,  and  in  good  faith.  If  he  be  Insolvent; 
otherwise,  a  wlds  dow  would  be  opMsd  to 
fiand." 

And  In  Seita  v.  Mitchell,  M  U.  a.  88a  the 
rule  Is  thus  stated:  "Purchases  of  eltber  ml 
or  personal  property  made  by  tbe  vrlfe  of  an 
Insolvent  debtor  during  coverture  are  JasOy 
regarded  with  suspicion,  unless  It  clearly 
pears  that  the  c(nsld«atIon  was  paid  out  of 
her  s^Muate  estate.  Such  is  the  community  of 
Interest  between  husband  and  wife,  such  par- 
chases  are  so  often  made  a  cover  for  a  deM- 
or's  property,  are  so  frequently  resorted  to  for 
the  purpose  of  withdrawing  his  prop^ty  from 
the  reach  of  his  creditors,  and  presovlng  It 
for  bis  own  use,  and  they  hold  forth  socb 
temptations  tot  fraud,  that  they  require  (dose 
scrutiny.  In  a  contest  between  the  credltcns 
ot  the  husband  and  the  wife,  there  Is,  and 
there  should  be,  a  presonvtton  against  her. 
which  she  must  overoome  I7  afflnuttv* 
proof." 

In  Yates  v.  Law,  Bopn,  it  aroears  that  tbera 
was  "absolutely  no  proof  that  the  lease  In 
question  was  acquired  wltiti  funds  not  fm>- 
nlshe&  by  the  husband,  or  that  the  wife  had 
any  separate  funds  of  her  own  whatever;  nor 
Is  It  even  alleged  in  the  answers  that  she  hid. 
Tbe  answers,  Indeed,  do  deny  that  the  lease  is 
the  viToperty  of  the  hn^band,  and  wer  that  it 
Is  the  separate  prcqperty  of  his  wife;  bnt  this 
Is  not  enough.  To  repel  tbe  presumption  tbst 
It  was  the  husband's  [woperty.  It  was  tncom- 
bent  on  the  vrlfe  to  distinctly  aver  and  to 
cleaiiy  prove  that  It  was  purchased  with  her 
own  separate  means,  or,  at  all  events,  that  It 
was  acquired  by  means  other  than  hus- 
band's. Bat  here  not  even  an  attonpt  was 
made  to  prove  that  sbe  ever  bad  any  separate 
estate,  or  that  she  ever  had  any  <4)portanlty 
toe  obtaining  money  except  from  her  hus- 
band, or  that  she  In  any  way  bona  flds  ac- 
quired the  lease  as  her  separate  estate." 

Fully  conceding  that  tbe  law  is  as  stated 
In  the  cases  cited,  we  are  of  i^dnlon  that  the 
case  before  us  Is  easily  dlstlnguishaMe  from, 
and  should  not  be  MHOtn^ed  by,  them.  Pryor 
Woodson  was  Insolvent  at  the  time  o<  tbe 
rendltlMi  of  the  Jndgments  In  ctmtroversy. 
He  rnnored  vrttii  his  family  to  tiie  dly  of 
Roanoke,  and  was  emi^oyed  there  as  a  laN^ 
er,  and  for  Bome  years  as  the  dty  ocavengor, 
earning  at  no  time,  elttier  as  labors  or  as 
scavenger,  more  than  from  940  to  |60  per 
month,~a  sum  not  sufflctent  for  the  support 
of  himself  and  flunlly.  The  Jndgmmts  wore 
rendered  In  1880.  This  suit  was  Instituted 
In  1889,  and  there  Is  no  suggestion  or  any  dr- 
ctunstance  to  essite  tbe  Bn8pld<«  fiuU  Pryor 
.WoodMn  was  otbs^l^^  ^9(^gt^'^^ 
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wlttiottt  em^ofment  wad  without  meauB  w!tb 
Trtalck  to  inirchase.  In  bla  own  name  or  that 
of  another,  propertr  of  any  ralne  whatsoerw. 
The  proof  ia,  and  the  commlukHier  so  reports, 
mat  Mjts.  Woodson  during  that  period  conduct- 
ed In  her  own  name  a  amall  atore.  What  the 
profits  fmn  this  business  wwe  does  not  ap- 
pear^ Xt  la  proTsd  also  tiiat  she  tept  a  board- 
ing  honse  coDdncted  In  her  oym  name,  at 
which  rtie  entertained  bb  many  as  16  boarders. 
This  arocatloii  re^ntres  bnt  a  small  capital 
to  with,  and  there  are  few  pursuits  In 

which  a  woman  can  engage  In  which  her  ac- 
tivity, her  Industry,  her  energy,  and  all  h^ 
personal  resources,  can  be  more  profitably  em- 
ployed. Therefore  It  Is  that  whaieyer  mls- 
fcMTtune  befalls  a  woman,  and  the  duty  de* 
TOlTes  upcm  her  of  provldlns  a  support  for  her> 
sdf.  her  family,  and.  It  may  be,  for  an  nnfor- 
tonate  and  an  unthrifty  husband,  she  turns 
to  this  occTipatloQ  for  the  means  of  earning  a 
liTinsr  for  herself  and  those  dependent  upon 
her.  A  very  different  case  from  that  of  Yates 
T.  Law,  supra.  There  Is  proof  here  that  the 
IKoperty  In  question  was  acquired  by  funds 
not  famished  by  the  hnsband.  She  does  al- 
lege In  her  answer  that  It  was  acquired  by  the 
proceeds  of  her  own  labor.  She  does  deny 
that  It  Is  the  property  of  her  husband.  She 
does  axer  that  It  was  purchased  with  the  pro- 
ceeds ot  her  separate  estate;  and,  it  she  has 
not  dearly  shown  that  it  was  purchased  with 
her  dwn  separate  means,  she  has  shown  that 
it  was  acquired  by  means  "other  than  her 
husband's,"  and  this  latter  alternative  satis- 
fies the  conditions  hnpoaed  upon  her  in  Yates 

T.  lAW. 

The  presumption  against  the  wife  establish- 
ed by  Yates  v.  Lew  and  Seits  t.  Mitchell  and 
kindred  cases  Is  one  which  may,  without 
doubt,  be  rebutted  by  proof.  The  presumption 
Is  that  tiie  funds  were  furnished  by  the  hus- 
band, bnt  when  tt  Is  shown  that  he  could  not 
bare  furnished  them,  and  the  proof  Is  that 
she  TPas  engaged  In  a  business  from  which 
resources  might  reasonably  be  a:pected  with 
whlcb  to  make  the  purchase,  we  are  of  opin- 
ion that  that  pre8umptl<»i  has  been  ■ucceas* 
fully  met  and  repelled. 

There  Is  no  error  In  iba  decree  complained 
of,  KoA  tt  la  afilnned. 


(M  Va.  IDS) 

BANKBRS*  LOAN  ft  TNVBSTliraNT  00.  T. 

HORNISH  et  aL 
GSupmue  Court  of  Appeals  of  "^nrglnla.  June 
17,  1897.) 

KoMWAOaS— XntBKIIBDIATB  JUDAmilTT  CaiDITOBS 
— SUBROSATIOH— PLVADIKGk 

LOn  the  maturity  of  notes  secured  hy  first 
mortgage  on  realty,  me  amount  due  was  borrow- 
ed by  uie  mortBagMT  from  a  third  person,  under 
an  agreement  for  a  first  lien  on  the  reahy.  A 
mortgage  to  him  was  executed  and  recorded, 
and,  to  avoid  ecanpllcatlons,  the  money  was  paid 
dirwUy  to  the  holder  of  tfaie  matured  notes,  and 
th^  were  ddlvered  to  the  last  mortgagee  uncan- 
celed,  tht  original  mortgage  ranaimng  nnre- 
lauad.  Hdd  Oat.  aa  agaliut  faiterowiUati  jndf- 


the  last  mort- 
of  the  original 


ment  credttois  «(  tte   

gaeee  was  subrogated  to  tne 

mortgage. 

2.  Though  a  party  does  ilot  specifically  claim 
tiie  light  of  subrontion,  eaoity  will  grant  the 
relief  where  it  Is  justified  bj  the  facts  alleged 
and  established. 


Appeal  from  corporation  court  at  Roanoke. 

Bill  by  Theodore  a  Homlah  and  othan 
against  the  Bankers*  Loan  ft  Investment  Gom- 
pany  and  others.  From  a  decree  In  tavw  of 
c<Hnpl8inaut8,  tho  InTeatment  company 
peals.  Reversed. 

McHugh  &  Baker  and  Oocke  ft  Glasgow,  for 
appellant  Smith  ft  King,  B.  B.  Scott,  R.  R. 
Hicks,  A.  L.  Fajiie»  and  J.  B.  Bxyan.  3t^ 
for  appellees. 

ELARBISON,  J.  The  chai^  of  fraud  con- 
tained In  the  bill  filed  by  appellees  hi  this  case 
Is  wholly  unsnstalned  so  far  aa  It  conceEDS  the 
Bankers'  Loan  ft  Investment  Company,  the 
appellant  here. 

On  August  20, 1800;  B.  D.  Downey  purchased 
of  Mrs.  May  M.  Simmons  a  house  and  lot  In 
the  dty  of  Boanoke,  and  executed  certain  notes 
for  the  deferred  payments.  On  the  day  of 
sale,  Mrs.  Simmons  and  husband  executed  a 
deed  conveying  the  property  to  B.  D.  Downey, 
the  purchaser,  and  the  latter  at  the  same  time 
execrated  a  deed  of  trust  conveying  the  prop- 
erty  to  a  trustee,  to  secure  to  Mrs.  Simmons 
the  notes  which  had  been  executed  to  her  for 
the  purchase  numey.  The  deed  of  tmst  was 
duly  recorded,  but  tiie  deed  of  conveyance 
from  Mrs.  Simmons  to  Downey  was  lost  or 
destroyed,  and  never  recorded.  The  purchase 
mtmey  tecnred  by  the  deed  of,  trust  was  evi- 
denced by  tbree  notes,— <ne  tm  |1,878»  whkh 
was  paid  at  maturity,  and  two  each  for  the 
sum  of  $S,067.4C,  payaUe  me  and  two  years 
from  date,  which  were  transferred  by  Mrs. 
Slnmuaa  to  12ie  Flddlty  Loan  ft  l^ast  Com- 
penr* 

Attennrds,  In  September*  1801,  B.  D.  Vawih 
ey  requested  Mrs.  Slmnuma  and  husband,  who 
had  previously  conveyed  the  pnpnty  to  him, 
to  encnte  a  new  deed,  conveying  the  same 
property  to  his  wife.  The  new  deed  was  ex- 
ecnted  and  dated  bade  to  August  20,  1800,  and 
acknowledged  on  September  20, 1801.  In  this 
deed,  Mrs.  Downey  aasames  and  agrees  to  pay. 
as  part  of  the  purchase  money,  the  notes  exe- 
cuted 1^  her  buriband,  and  aecnred  hy  the  deed 
of  trust  already  mentioned. 

Being  pressed  by  the  Flddtty  Loan  ft  Trust 
Company  for  pa^ncnt  of  these  notes,  eithar 
Downey  or  his  wife  (tt  does  not  dearly  appear 
wbldi)  ap^lad  to  appdlant  for  a  loan  with 
which  to  pay  ctt  the  purchase-money  notes 
h^  faj  the  Sidellly  Loan  ft  Tmst  Company, 
amounting  to  97,000;  agreeing  to  secure  the 
amount  by  first  lien  on  the  propnty,  Appel< 
lant  agreed  to  make  the  loan,  and  acconUngly, 
on  October  1, 1881,  Mrs.  Downey  and  hw  hus- 
band conveyed  the  house  and  lot  to  a  trustee, 
to  secure  the  same.  TbiB  entire  amount  was 
paid  by  appdlan^  at  tlw  nm^ot  Miai 
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Downey  and  her  hofAmnd,  to  tbe  Fidelity  Loan 
ft  Trust  Oompany,  and  the  pnrcbase-mon^ 
notes  to  that  amount  held  by  said  company 
were  taken  up  uncanceled,  and  held  by  appel- 
lant for  further  protection,  and  to  avoid,  as 
stated,  all  conttngendes  and  complications. 
This,  It  appears,  was  done  under  the  adTlce 
of  counsel,  with  the  knowledge  and  consent  of 
Mrs.  Downey,  her  husband,  and  the  Fidelity 
Loan  &  Trust  Oompany.  The  deed  of  trust 
securing  these  notes  also  remained  unreleased. 

This  suit  was  brought  by  certain  judgment 
creditors  of  B.  D.  Downey  to  subject  this  house 
and  lot  to  the  satisfaction  of  their  liens. 

The  proper  accounts  having  been  tak^  and 
the  cause  coming  on  to  be  heard,  tbe  lower 
court  held  that  the  deed  of  trust  from  Mrs. 
Downey  and  her  husband,  purporting  to  convey 
the  property  to  secure  appellant  the  $7,000  debt 
mentioned  therein,  wlille  good  as  between  the 
parties  thereto,  was  not  a  ralld  security,  bu- 
perior  to  the  judgment  of  appellees,  against 
B.  D.  Downey;  that  the  original  purchase- 
money  notes  held  by  the  Fidelity  Loan  &  Trust 
Oompany  had  been  paid  off  and  discharged, 
and  the  lien  of  said  deed  of  trust  satisfied; 
that  the  Judgment  Uens  reported  were  siqiterlor 
to  that  of  appellant;  and  decreed  accordingly. 
This  decree  Is  erroneous. 

Whether  or  not  appellant  was  entitled  to  hold 
tbe  notes,  taken'np  under  the  drcumstances  al- 
ready stated,  as  a  bona  fide  purchaser  for 
Talue,  It  Is  unnecessary  to  decide.  Under  the 
facta  and  drcumstances  of  this  case,  appellant 
was,  upon  weU-established  principle  of  nat- 
ural Justice,  entitled  to  be  subrogated  to  the 
Hen  of  the  deed  of  trust  securing  the  notes 
paid  by  It  S  Pom.  Eq.  Jur.  {  1212;  Jones, 
Mortg.  S  877;  Oatewood  t.  Gate  wood,  76  Va. 
407;  Hudson  r.  Dlsmukes,  77  Va.  242;  Price 
T.  Davis,  88  Va.  909,  14  S.  B.  704;  Kline  T. 
Trtplett.  (Va.)  25  S.  E.  886. 

It  was  not  necessary,  as  the  lower  court 
seems  to  have  supposed,  that  the  notes  should 
have  been  assigned  to  appellant,  to  entitle  It  to 
the  benefit  of  the  Uen.  Subnotion  Is  a  very 
difTerent  thing  from  assignment.  It  Is  tbe  act 
of  the  law  and  the  creature  of  a  court  of  equi- 
ty, depending,  not  upon  the  contract,  but  upon 
ivlndples  of  law  and  Justice.  Gatewood  v. 
Oatewood,  supra.  Nor  was  it  necessary  that 
appellant  should  have  claimed  specifically,  In 
Its  answer,  the  right  of  subrogation,  to  be  en- 
titled to  its  benefit  It  is  sufficient  if  the  facts 
alleged  and  established  by  the  evidence  Justify 
the  court  in  extending  its  benevolent  hand  in 
relief  of  tbe  party  asking  its  aid  and  protection. 
Hudson  T.  Dlsmukes,  supra. 

Nor  have  i^pellees  any  rl^t  to  complain 
that  appellant  Is  subrogated  to  tbe  original 
purchase-money  Uen  paid  by  It.  They  have  no 
Intervening  eqnitr  that  is  prejudiced.  Tbe  Uen 
that  Is  preserved  In  favor  of  appellant  was  up- 
on the  property  before  and  since  their  Judg- 
ments were  (A>talned.  It  was  a  debt  due  from 
-  tbdr  debtor,  and  has  never  been  discharged  by 
him.  Appellees  are  in  no  worse  positlcm  than 
tbey  were  when  thdr  jndgmeats  were  obtals- 


ed,  and  equity  and  good  consdenee  fatUd  that 
they  should  be  enriched  at  tbe  vxoaam  •<  ap- 
pellant 

For  these  reasons,  the  decree  appealed  ban 
must  be  reversed,  and  the  cause  remanded,  tat 
proceedhigs  to  be  bad  tbudn  la  ■eendaaot 

with  this  oplnlim. 

KEITH.  ateent 


<H  Vi.  888) 

BIOHUOND  &  W.  P.  LAND,  NAVIGATIDII 
&  IMFROVSMBNT  00.  v.  TOWN 
OF  WDST  POINT. 
(Supreme  Gooit  of  Aweals  of  '^rginia.  Jane 

17,  ism.) 

Mqnioipil  Coapoa&Tion— Powsbs— PuacHisisa 

Land  and  Exbodtino  CkiKTBACTS  rcB  PATHin 
—Action  fob  Fbics— Plbar— Evidehcs  —  Bur 

DEN  or  PsOOr— AFPBAL  — RsriBW  — HUMLBSS 

Kbrob. 

1.  In  an  action  on  nonnegotiable  notes  glrra 
for  land  purchased  by  defendaot,  aon  est  ftcnun 
is  not  a  proper  plea. 

2.  Id  an  action  on  nonnegotiable  notes  ghCB 
for  land  purdiased  by  detttidant,  It  was  harm- 
less error  to  overmle  a  demurrer  to  and  a  motion 
to  strike  the  plea  of  non  est  factum,  when  erer]- 
defense  relied  on  by  defendant  could  be  made  ttn- 
der  the  plea  of  nil  debet,  pleaded  by  it 

8.  A  mnnldfial  coiporaaon  nuy  lawfully  por^ 
chase,  on  creolt  or  othowlse,  and  hold,  all  the 
real  estate  necessary  to  the  proper  exmdse  of 
the  powers  conferred  on  It  and  may  bind  itadf 
by  me  execution  of  nonnegotiable  notes  as  tri- 
denoe  of  iodebtedness  for  such  real  estate. 

4.  In  an  action  against  a  dtv  on  nonnegotiable 
notes  given  for  land  porcbasea  from  plaintiff  hr 
defendant,  where  defendant  itleads  nil  detwt  ^ 
burden  is  on  plaintiff  to  show  that  such  land  wu 
reasonably  necessary  to  the  exerdse  lar  defend- 
ant  of  the  powers  and  duties  conferred  on  it  by 
tiie  legifllatnre  in  Its  charter. 

6.  By  demurrer  to  evidence,  tiw  demnrrant  ad- 
mits the  truth  of  the  &dvermxf»  evidence,  and 
waives  aU  his  own  evidence  in  conflict  therewitb. 

Error  to  drcult  court,  King  William  county. 

Action  by  the  Richmond  &  West  Point  Laud- 
Navigation  A  Improvement  Oompany  against 
the  town  of  West  Point  on  notes  executed  by 
defendant  as  evld^ce  of  Indebtedness  for  land 
purchased  by  it  from  plaintiff.  There  was  a 
Judgment  In  favor  of  defendant  and  fdaintlff 
brings  error.  Affirmed. 

Pollard  &  Sands  and  James  H.  Do(4fl7>  Cor 
plaintiff  In  error.  Isaac  DIggB  and  H.  I.  Lnrta. 
for  defendant  hi  error. 

KEITH,  P.  In  the  summer  of  1887  the  town 
of  West  Point,  Va.,  purchased  cotaln  lots  of 
laud  situated  within  Its  corporate  limits  from 
tbe  Richmond  &  West  Point  Land.  Navigation 
ft  Improvement  Company,  for  which  It  agred 
to  pay  Id  the  aggregate  the  sum  of  $4,175. 
which  was  divided  into  three  notes  of  tl,00t) 
each,  and  a  note  of  «1,176,  aU  dated  tbe  28tb 
of  Septemb^.  1887,  and  falling  due,  respective- 
ly, on  the  1st  of  August  1888,  the  1st  of  An- 
gust  1889.  the  1st  of  August  1800.  and  tbe  1st 
of  Augost;  1891.  Default  having  been  made 
In  the  paymoit  of  these  notes  when  tbey  aever- 
■lljr  tdl  Ooab  tbe  pfaUntUC     error,  in  ApcA 
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bwtltuted  an  tctton  la  the  drcnlt  conrt 
at  Ktng  WUlluu  county  asalnst  the  town  of 
W«Bt  PolBt,  for  the  ncovery  of  the  debt  erl- 
dnoed  hj  the  notes  aforesaid.  To  the  dedara- 
Oam  thm  was  a  dmurrer,  which  was  orer^ 
ndad,  snd  thai,  by  leare  of  cotirt,  the  plain- 
tm,  ta  December,  1882.  filed  an  amended  decU.- 
ration,  to  which,  and  to  each  coimt  thereof,  the 
defendant  acain  demorred,  and  the  demurrer 
was  asaln  orermled. 

We  are  of  opinion  that  the  cause  of  action  Is 
^perty  stated,  and  tiiere  Is  no  oror  in  the 
Judgment  ot  the  circuit  conrt  In  OTerrullng  the 
demnrrer. 

TbB  defendant  therenp<xi  pleaded  nil  debet, 
paTment,  and  non  est  tectum.  The  plaintiff  de- 
murred to  the  plea  of  non  est  factimi,  and  also 
moTed  to  strike  It  out,  which  demurrer  and  mo- 
tkm  the  court  overruled,  and  the  plaintiff  ex- 
cepted, and  thereupon  Issues  were  Joined  up- 
on the  Beveral  pleas. 

Non  est  factum  was  not  a  proper  plea  In  this 
case,  but,  inasmuch  as  ever?  defense  relied 
opon  by  the  defendant  could  be  made  under 
tbe  plea  vt  nU  debet,  the  plea  of  non  est  fac- 
tum was  wholly  onnecessary.  and  Its  admission 
worked  no  injury  whatever  to  the  plaintiff  In 
error,  and  cannot  therefore  be  regarded  as 
ground  for  reversal  of  the  judgment  It  comes 
within  tbe  dass  known  as  "harmless  errors." 

Ndtfatf  party  rsqalrlng  a  Jury,  and  the  whole 
natter  of  law  and  fact  being  submitted  to  the 
court,  a  Judgment  was  rendraed  for  tbe  defend- 
ant, which  the  plalntlfl  moved  to  set  aside. 
This  motlcm  the  court  overruled,  and  thereup- 
on the  piafaMff  excepted  and  tendered  its  bill 
of  exceptions,  which  was  duly  signed;  and, 
upon  its  petltkai,  a  writ  of  error  was  awarded 
by  one  of  the  Jndges  of  this  court 

In  tbe  oral  argument  and  In  the  briefs  a  good 
deal  was  said  with  respect  to  the  power  of  mu- 
nicipal corp(»atloiu  to  bind  thunselTes  by  the 
ezecotlon  of  commerdai  papa;  but  the  law 
In  regard  to  this  partlcniar  form  of  oldlgattOD 
need  not  be  specially  Inquired  into,  because  the 
evidences  of  debt  in  the  case  before  us  are 
promissory  notes,  not  negotiable.  It  was 
stnmgly  urged  by  counsel  for  the  defendant  in 
error  that  the  town  of  West  Point  had  no  au- 
thority to  make  the  contracts  sued  on.  In  this 
view  we  cannot  concur.  Municipal  corpora- 
tions have  the  powtr  to  ctmtract  and  be  con- 
tzacted  with,  and  to  purchase  and  hold  real 
estate;  and,  whoe  the  diaiter  Is  ^ent,  tlM 
Umlt  of  HiB  capadty  to  purchase  is  that  the 
land  so  purchased  must  be  necessary  to  the 
pnver  enrdse  of  the  powers  oontered  upon 
it,  or  WBwnnal  to  the  pucpoeea  tot  which 
was  created.  Tbe  purchase  may  be  uptm  a 
credtt,  for  while  a  municipal  corporation  may 
not  bMTOW  money,  and  Issue  Its  obligations 
tberafor,  wtthoot  avtborltr  of  the  legiaiatnre, 
It  may  purchaMi  property  necessary  tor  the 
discharge  of  the  duties  and  faneOons  reposed 
In  ft;  and,  aa  a  oonaeqnence  of  that  power 
to  purchase,  may  bind  itself  tax  tbe  pay- 
ment of  the  purchase  mooey,  and  execute  an 
proper  ertdeiieiB  ef  Mbt,  exeavt  a  utgotlBp 


ble  Instrument  This  subject  was  carefully 
Investigated,  and  the  conclusions  reached  by 
the  court  presented  la  a  very  aMe  oi^nloa 
by  Jndge  Seld^  In  the  case  of  Ketdium  v. 
Otty  of  Buffalo,  U  N.  T.  8S».  It  Is  thm 
said:  "A  munldpal  corporation,  therefore, 
may  at  commfm  law,  unless  restrained  by 
some  statute,  purchase  and  hold  all  such  real 
estate  as  may  be  necessary  to  Oie  proper  exer- 
cise of  any  power  spedflcally  conferred,  or  es- 
sential to  those  purposes  of  municipal  govern- 
ment for  whldk  it  is  created."  And  hi  speak- 
ing of  the  rl^t  to  purchase  iqton  a  credit  and 
bind  itself  bj  bond  for  tlie  payment  of  tbe 
purchase  money,  it  is  said,  at  page  368:  "The 
poww  of  corporations  In  general  to  make  con- 
tracts and  incur  debts  In  the  prosecution  of 
their  legitimate  boslness,  and  to  give  their 
promissory  notes  for  such  Indebtedness,  would 
seem  to  be  firmly  established,  not  only  by  uni- 
versal practice,  but  by  repeated  Judicial  ded- 
slons.  •  •  •  Sound  reason,  no  less  than 
authority,  forbid  that  It  should  be  held  that  a 
corporation  may  not  incur  a  debt  in  the  ex- 
ercise at  Itt  appropriate  jwwers,  or  may  not 
purchase,  upw  a  credit  property  which  Is 
required  for  purposes  authorized  by  its  charter. 
*  *  *  Having  tbe  power  to  make  Uie  pur* 
chase,  It  had  author!^  to  do  so  upon  a  credit 
to  which  there  was  no  Umlt  but  Its  own  dis- 
cretion, and  the  right  to  give  the  bonds  la 
question  would  f<^w  as  a  necessary  cooae- 
quence,  for  power  to  contract  a  dd>t  must  car^ 
ly  with  it  power  to  give  a  anltable  acknowl- 
edgmoit  of  tbe  indebtedness." 

The  distinction  la  very  forcibly  preeonted  la 
that  case  between  the  right  of  a  corpotatlon  to 
purchase  pn^wrty  upon  a  credit,  and  Und  tt- 
self  by  a  bond  or  promissory  note  for  its  pay- 
ment and  the  right  to  borrow  money  in  onte 
to  fatqr  the  same  juopvty.  It  Is  cosiceded  that 
tbe  power  to  contract  to  pay  A.  9K^000  at  the 
end  of  a  year  for  certain  work,  and  the  power 
to  borrow  110,000  of  upon  a  credit  of  a 
year,  f w  tbe  purpose  of  paying  A.  for  doinc 
the  WQik,  mij^t  seem,  at  flxat  view,  to  be  aob- 
stantlaHy  IdentlcaL  Tbe  amount  is  the  same, 
and  Hie  time  of  payment  tbe  aame;  the  cred- 
itor only  Is  different  But  says  the  court:  "A 
little  examlnatlop  wlU  show  that  thoe  la  a 
very  material  dlfEnenee  between  tbe  two.  If 
tbe  power  of  tbe  corporation  to  use  Its  credtt 
is  limited  to  contracting  directly  for  the  acoom- 
pllshment  of  the  object  anth(»1sed  tv  law,  tben 
the  avails  or  consideration  of  the  debt  created 
cannot  be  diverted  to  any  Illegitimate  purpose. 
The  contract  not  only  creates  the  fond,  but  se- 
cures Its  Just  appropriation.  On  tbe  contrail, 
if  the  money  may  be  borrowed,  tbe  corporation 
trill  be  Uable  to  repi^  It,  altbongb  not  a  cent 
may  ever  be  iyn>Ued  to  the  object  for  which 
It  waa  avovradly  obt^ned." 

To  tbe  aame  effect,  see  tbe  optaikn  of  Joatloa 
BtadUr  to  Nashville  t.  Bay,  19  WalL  468;  1 
Din.  Muu.  Corp.  (8d  EU.)  H  ISB.  B81-MS. 

In  Nashrllle  t.  Bay,  ai^ra,  tbe  power  ef 
munldpal  cwpamtknia  to  porefaase  pruperlj, 
and  to  give  evldanoaa  of  iBdabtodneai  therefoft 
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)■  tamnmHj  feoognlied;  taut  Uielr  rlsbt  to  bor* 
raw  moner,  and  Mnd  ttaenuitfves  to  Its  nvar- 
ment  by  oommercUl  aecnrltlcB,  unless  utbw- 
iMd  so  to  do  bj  the  l^lslatiffe.  is  esxj^xmitj 
denied,  u  "bttag  too  d&nseions  a  power  to  be 
exercised  by  mimldpal  bodies  Indiscriminately 
managed  by  peraons  wboae  IndlvidoaJ  responsi- 
bility Is  not  mt  stslca.  *  *  *  No  sncb  power 
ongbt  to  exist,  and  no  sncb  power  does  exist, 
unless  con£«T«d  by  k^glatlve  enactment,  el* 
tber  eqwesaly  or  clearly  Implied." 

We  are  of  opinion,  therefore,  ttuit  the  town 
•f  West  Point  conid  lawfully  purchase  and 
bold  all  the  real  estate  necessary  to  the  proper 
exerdeeand  enjoyment  ot  the  powers  oonferred 
tQMn  It,  and,  as  an  Incident  of  this  power  to 
porcbasch  could  btaid  Itself  by  the  execatl<m 
of  etldeneea  of  debt  snch  as  are  sued  on  In  this 
case. 

We  are  farther  of  opinion  that  the  plea  of  nil 
debet  put  the  whcde  of  the  plaintiff's  case  In 
IsBve,  and  that  the  burden  was  upon  the  plain- 
tiff to  show  that  the  real  estate  sold  by  it  to 
the  defendant  In  error  was  reasonably  neces- 
BBxy  to  the  exercise  by  the  defendant  in  error 
of  the  powers  and  duties  conferred  apon  It  by 
the  legislature  in  its  charter.  This  was  a 
question  of  fact,  the  decision  of  which  dq;>eud8 
upon  the  testimony,  and  the  drcnit  court,  up- 
on that  Issue,  found  for  the  defendant  Its 
Judgment  Is  before  us  tor  review  upon  this 
writ  of  error,  as  upon  a  demurrer  to  the  evi- 
dence, the  nature  and  effect  of  which  have 
been  so  frequently  stated  that  It  would  be  su- 
perfluous to  do  more  than  to  refer  to  some  of 
the  cases.  Trout  v.  Railroad  Co.,  23  Grat. 
•19;  Creekmur  v.  Creekmur,  76  Va.  430;  John- 
son V.  Railway  Co.,  91  Va.  171,  21  S  B.  238. 

Applying  this  rule  of  decision,  we  cannot  say 
that  the  judgment  of  the  circuit  court  was 
without  evidence,  or  so  plainly  against  evi- 
dence as  to  require  Its  rerexaal;  and  It  must 
therefore  be  alBrmed. 


LAMBERT  r.  CRYSTAL.  BPRING  LAND 

00. 

(Supreme  Court  of  Appeals  of  Tliglnla.  Jane 
Si,  1897.) 

RsSOISBtOK  OF  COKTBAOT  —  MMRKPRBSBUn-ATtOHS. 

A  pnrchaaer  cannot  rescind  his  contract 
thoogh  the  vendor  represented  that  it  had  made 
arzangementB  with  a  railroed  to  build  a  station 
near  ue  Iota  sold,  such  arrangements  liaving  been 
made,  and  the  voidor  not  being  responslme  for 
un  mIlroad*8  default  In  not  bidding. 

Appeal  fnun  drcnit  court  ot  dty  of  RoamAe, 
Axtion  ^}y  O.  W.  Lambcort  against  the  Crys- 
tal Spring  Land  Company.   Jndgmoit  for  de- 
fendant Plaintiff  appeals.  Afllnued. 

Hardaway  &  Payne,  for  qn>dlant  h.  H. 
Cocke,  for  appellee. 

KEITH,  P.  The  appeUant,  Q.  W.  I^mbert 
who  was  the  idalutlff  in  the  circuit  court,  filed 
his  bill,  alleging  that  be  was  Induced  to  be- 
come the  parcbaMT  of  four  cortaln  loii  oC 


land,  the  property  of  the  i^pdlee,  lytaig  near 
the  city  of  Roandce,  and  designated  on  the 
map  of  the  defendant  fompaay  as  tots  88,  3^ 
85,  and  36  In  section  14;  tbat,  as  an  indnoa* 
ment  to  the  purchasers  oC  these  lota^  it  was 
r^resented  to  the  ^alntlff  tbe  agoitB  ot 
the  defendant  that  arrangements  had  bee» 
made  with  the  Roanoke  &  Soatbem  Railway 
Company,  the  line  of  which  had  been  deter- 
mined upon,  to  place  a  depot  ot  station  "al- 
most In  troot  ot  and  across  tbe  street  from  tbe 
said  lots,"  the  map  of  the  defendant  company 
showing  the  proposed  location  of  the  dq>ot 
The  bill  further  avers  that  this  repreeentatltm 
was  a  material  Inducement  to  him,  without 
which  he  would  not  have  made  the  purchase; 
that  without  the  Btati<m,  the  lots  are  almost 
useless  for  business  purposes,  on  account  ot 
their  distance  from  tbe  city,  nor  are  they  de- 
Bliable  as  reeldences  on  account  of  their  pna- 
Imlty  to  the  river  and  the  railroad;  that  the 
RoancdEe  &  Southern  Railway  Company  baa 
not  erected  a  station  ta  accordance  with  the 
representations  above  set  forth,  and  refuses 
to  do  so. 

It  appears  also  from  the  agreed  facts  in  tbe 
case  tliat  at  the  time  of  tbe  pnrcbaae  of  the 
lots  in  question,  a  contract  existed  between 
the  Crystal  Spring  lAud  Company  and  the 
Roani^e  &  Southern  Railway  Company  for 
the  location  of  a  depot  at  the  point  mentioned 
in  the  bill. 

The  bill  further  avers  that  the  pbUntiff 
would  have  been  willing  and  able  to  pay  tbe 
deferred  notes  if  tbe  representations  made  to 
him  had  been  c<HnpUed  with.  He  charges  that 
the  failure  to  fulfill  the  representations  afore- 
said constitutes  a  fraud  upon  him  on  the  part 
of  the  Crystal  ^rlng  Land  Company,  which 
gives  blm  the  right  to  rescind  the  whole  trans- 
action; and  he  then  offers  to  make  a  deed, 
with  general  warranty,  reconveying  the  lots 
to  the  company,  upon  the  repayment  it  of 
the  cash  payment  made  by  him,  with  legal 
interest  from  tbe  date  of  payment  and  tbe 
cancellation  and  snrrender  of  bis  nates  for 
the  unpaid  payments. 

The  defendant  company  answered,  denying 
an  fraud,  admits  the  construction  of  the  Roan- 
oke&  Southern  Railway,  and  avers  that  the  said 
company  spiled  for  a  right  of  way  through  the 
property  of  the  respondent  which  was  grant- 
ed ui>on  the  condition  of  Its  constructing  a 
passenger  depot  upon  the  respondentia  prop- 
erty; that  thereupon  a  deed  was  made  tot 
the  right  of  way,  Induding  the  conveyance  of 
an  acre  of  land  fbr  depot  purposes  at  tiie  point 
agreed  upon,  but  that  tor  some  reason  un- 
known to  the  respondent,  tbe  depot  has  not 
been  erected.  But  the  respondent  disclaims 
all  responsibility  for  the  default  oC  tbe  railroad 
company  In  this  respect;  that  tbe  represeota- 
tlona  were  of  acta  to  be  performed  In  the  fu- 
ture, and  were  so  accepted  and  understood  by 
the  plaintiff,  upon  the  pleadings  and  proot 
There  was  a  decree  tot  the  d^sidant  in  the 
circuit  court  and  the  plaintiff  applied  tor  and 
obtained  an  appeal  to  this  court 
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This  court  haa  decided  tbat  "a  mlsrepresen- 
taUoD,  the  tMlMlty  of  which  will  Afford  a  ground 
«C  action  ftw  damases,  miwt  be  of  an  exlstlnff 
lut  It  mnit  be  an  afflrmatlTe  Btatement  of 
rane  tact.  In  coatradlstlsctlon  to  a  noere  ez- 
preesfon  of  opinion.  A  repreeentatlon  that 
certain  enumerated  ImpEoreniaDta  win  be 
made  to  the  mere  eag^ceaataa  ot  an  (vlnlon, 
and  the  faUure  to  make  Boeb  ixoproTements 
conatltntea  no  defense  to  an  action  on  a  con- 
tract Induced  bj  each  repreeentatlon.  Wat- 
Una  T.  Imj^orement  Co.,  tti  Va.  1,  22  &  SL 
664. 

To  the  same  effect,  see  Improrement  Go. 
Brajdy.  02  Va.  Tl,  22  S.  E.  846.  irtwra  It  to 
aald:  'OJiKni  a  bin  filed  by  a  rendee  of  real 
estate  for  the  resdasloa  ot  a  cmtract  ot  sale, 
on  the  scound  of  frandnlent  mtorepreaenta- 
tltms  of  the  grantor  In  the  procnrtanott  of  the 
contract,  the  Tendee^  In  order  to  obtain  audi 
resetoslMi,  mnst  prore  that  the  DUsreprraenta' 
tioDs  wtte  of  poaltlye  statements  of  fact  made 
for  the  purpose  of  procuring  the  cmtract; 
that  they  were  material;  tbat  they  were  nn- 
tme;  and  that  the  party  to  wliom  they  w^ 
made  relied  iy;>on  them,  and  was  Induced  by 
them  to  enter  Into  the  eimtract  An  untrue 
atatement,  made  as  a  mere  matter  of  opinion, 
to,  as  a  rule,  not  sufficient  to  entitle  such 
Tendee  to  relief  where  the  parties  deal  upon 
terms  of  equality." 

llieae  decisions  seem  to  corer  In  all  re- 
spects the  questions  presented  fat  this  record. 

We  are  of  opinion  that  there  to  no  error  In 
the  decree  complained  of,  and  It  to  affirmed. 

<M  Va.  «S2> 

INSUBANOH  OO.  OP  NORTH  AMERICA 

T.  GAMBLE  et  al.> 
(Sopmae  Ooort  of  Aiq[)eals  of  ^^lyinla.  June 
17,  1897.) 

■OovraaoT  or  Salb  —  Whbn  Complbtb  —  Aonov 
roR  BasjuiE— Btidbnob. 

1.  Defendant  telegraphed  h.  at  M.  that  It  was 
offered  ^4,200  for  certain  Mtton  at  N.  "Would 
yon  reconuneiid  selling  whole  lot  for  f  4,600?  If 
so,  will  Bcc^t  that  price.  Noti^  tiiose  making 
offer."  L.  ahowed  the  tdecram  to  plaintiffs, 
who  had  made  the  offer  of  $4,200,  and  offered 
ttiem  the  cotton  for  94,600;  and  thej  accepted 
Ids  offer.  HM,  Oat  tiie  contract  of  sale  was 
complete,  without  approval  by  defendant,  and 
cotmnonlcatioD  of  anch  approval  to  i^intiffs. 

2.  On  such  acceptance,  L.  telegraphed  defend- 
ant: "Have  sold  lotton  ?4,600,  subject  your 
confirmation.  I  approve  sale."  Defendant  re- 
plied tbat  the  sale  was  approred.  Hdd,  tbat 
tiiere  was  no  writtai  contract  of  sale,  and  hence 
evidence  of  conversations  between  L.  and  plain- 
tiffs  before  and  contemporaneous  with  the  pre- 
paring and  sending  of 'ws  telegram  to  defen^t 
was  admiflslble. 

Brror  to  circuit  court  of  dly  ot  itorfolk. 

Action  by  Gamble  &  Ooi  against  fhe  Insnr- 
ance  Company  of  North  'America  for  breach 
of  omtract  of  sale,  llkere  waa  a  Judgment 
In  tKvoT  of  plalntlffa,  and  dtfendant  brings 
error.  Affirmed. 

Nedy,  Sddner  ft  Warrington,  for  plaintiff 
In  errw.  Borland  ft  WHlcoz  ami  ZiograU  ft 
Tayhnv  for  defendants  In  mtoc 


HABBI80N,  J.  On  the  1Mb  of  Jaanaiy. 
1886,  the  Insurance  Company  of  North  Amw- 
Ica  (plaintiff  In  onror)*  owning  a  lot  <rf  dam- 
aged cotton  left  by  the  steams  Matadl  In 
the  city  of  Norfolk,  aent  from  ndladelphla 
the  following  tetegram  to  William  Lander, 
in  Norfolk: 

"Offered  about  forty-two  hundred  dollars 
for  cotton  left  behind  by  Matadi.  about  two 
ninety-four  bales.  Would  you  recommend 
selllag  whale  lot  for  fortr^Ta  hundred  dol- 
lars? If  so,  will  aceapt  that  price.  Notify 
those  making  offer." 

'  Acting  under  the  aotikwlty  cfmferred  by 
thto  ttfegram,  Lander  offered  the  cotton  to 
B.  W.  Gamble,  of  the  firm  of  B.  W.  Gambia 
ft  Co.  (defendants  In  wror),  the  partlea  vho 
had  nude  the  offer  of  94^200,  cotbm  mer^ 
chanty  reiddlttg  In  the  city  of  Niwfolk.  Lan- 
der exhibited  the  telegram  to  Gamtd^  and 
urged  him  to  buy  the  cotton  at  $4,600.  Gam- 
ble at  first  decUned  the  offer,  but,  after  some 
parleying,  accepted  It.  and  agreed  to  take  the 
cotton  at  the  prtee  named.  Thereupon  Lan- 
der sent  to  the  Insarance  comi>any,  on  the 
same  day  (January  19th),  the  following  tale- 
gram: 

"Have  MiA  cotton  forty-five  hnndred  <Ul- 
lars,  subject  your  confirmation.  I  approve 
sale." 

Thto  telegram  waa  suit  tm  Saturday,  after 
business  hours  In  Philadelphia,-  and  no  reply 
was  received  until  Monday,  January  2l8t 
On  that  day  Lauder  sent  the  following  tele- 
grain  to  the  insarance  company: 

*^llllam  D'OUer  (tfers  forty-six  hundred 
for  Matadi  cotton." 

But,  before  the  receipt  of  thto  message  In 
I^Uadelphla,  the  Insurance  company  had  on 
the  same  d^  sent  the  following  t^^^am  to 
Lauder,  In  Norf<^k: 

"Matadi  sale,  damaged  cotton,  tor  fortr- 
flve  hnndred,  approved." 

Laad»  withheld  from  Gam^e  the  Informa- 
tion conveyed  thto  telegram  until  he  conld 
receive  a  reply  to  the  William  D'Ollor  <rffar, 
which  reply  was  to  the  fc^owlng  effect: 

•Thiladelphla,  January  21.  1886.  If  not 
closed  with  Gamble,  accept  cash  offer  Wtt- 
Uam  D'OUer,  for^-slx  hundred.** 

Laud»  thereupmi  sold  and  ddlvered  the 
cotton  to  D'OUer,  and  informed  Gamble  that 
the  I'-ale  bad  been  made  In  Pblladelphta  with- 
out Us  knowledge  or  Instrumentality,  and  the 
follow  ring  message  was  dtopatched  him  to 
hto  pttnc^al.  in  Philadelphto: 

"Noifolk,  January  21,  1886.  Have  aold 
cotton  to  D'OUer.  Had  not  confirmed  sale 
with  Gamble,  who  to  now  dlssattofied,  when 
I  Informsd  him  sold  In  Philadelphia." 

Gamble  ft  Go.  thereupon  Instituted  thto  ac- 
tion agalnijit  the  Insurance  company,  whieh 
resulted  In  a  verdict  and  Judgment  in  their 
favor  for  the  damages  susl^Uned  by  reason 
of  the  failure  of  the  defendant  to  daUrer  tba 
cotton. 

•  The  plaintiff  In  error  contends  Uiat,  la  o^ 
der  to  a  complete  oootsact  ot  '"^J^}^^^^ 
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the  pirtlei^  It  was  neoenary  for  tba  inanv 
ance  ccmipany  not  only  to  confirm  the  sale 
made  by  Lauder*  but  for  Lander  to  com- 
municate ttiat  fact  to  Oamble;  that,  nnleas 
that  fact  waa  commiinicated  by  Lander  to 
Gamble,  all  that  passed  between  them  would 
go  Cwnothlng. 

Uptm  consideration  of  the  whole  case  as 
made  In  the  conrt.below.  It  satisfactorily  ap- 
pears that  the  Jury  wtxe  well  jnstlfled  in  ttie 
eoncldalm  reached  by  th«n.  Viewing  the 
ease^  aa  must  be  done  In  this  court,  from  the 
•tandp<^nt  *it  a  demurrer  to  the  evldoice,  it 
«tlU  m<»e  plainly  appears  that  the  facts  of 
the  case  are  with  the  defendants  in  error. 

It  is  admitted  that  tdegram  Na  1,  received 
by  lAuder,  conferred  upon  him  foil  author* 
1^  to  sell  the  cottcm  for  $4,500,  If  he  ap- 
prored.  Landtt  exhibited  this  telegram  to 
B.  W.  Gamblei,  and  offered  him  the  cotton 
at  the  iHlce  named.  Oamble  accepted  the 
offer  unconditionally,  and  Laudw  adrlsed 
his  principal  of  the  sale  per  telegram  No.  2, 
The  words  "subject  your  confirmation,"  con- 
tained In  that  telegram,  were  Inserted  by 
Lander  after  the  sale  was  closed,  he  pre- 
ferring, in  his  own  Interest,  to  have  his  an- 
thorlty  reaffirmed.  It  was  not  the  under- 
standing of  the  parties  that  these  words 
should  qualify  Gamble's  rights,  which  were 
fixed  immediately  upon  his  acceptance  of 
Lander's  ofCer. 

In  the  light  of  the  eTidence,  I  do  not  think 
confirmation  of  the  sale  by  the  Insurance 
company  was  necessary.  Lauder  had  full 
anthorltr,  under  telegram  No.  1,  to  malce  the 
sale  at  $4,500.  He  made  the  offer  in  pursu- 
ance of  his  authority,  and  Gamble  accepted 
it  without  qnaliflcatloQ  or  condition.  Noth- 
ing further  was  necessary  to  give  effect  to 
the  contract.  The  transaction  was  complete, 
so  aa  to  bind  both  parties,  upon  the  accept- 
ance of  the  offOT  by  Gamble.  Because  Lan- 
der chose,  in  his  own  Interest,  to  have  bis 
authority  to  make  the  sale  reaffirmed  by  his 
principal,  could  not  prejudice  the  rights  of 
(Gamble,  unless  it  was  the  understanding  be- 
tween them  that  the  matter  should  be  kept 
open  for  such  confirmation;  and  the  evl- 
Uence  does  not  warrant  that  conclusion. 

It  was  objected  that  certain  evidence  of 
conversations  between  Lauder  and  Gamble, 
antecedent  to  and  cotemporaneous  with  the 
preparing  and  sending  of  telegram  No.  2,  was 
Improperly  admitted,  as  tending  to  vary  or 
contradict  the  terms  of  tliat  telegram.  It  Is 
a  mistake  to  suppose  that  the  contract  be- 
tween these  parties  was  evidenced  by  any 
one  or  m<»e  of  these  telegrams.  There  was 
no  written  contract  to  be  varied  or  contra- 
dicted by  the  evidence  introduced.  The  tele- 
grams between  Landw  and  his  principal,  the 
insurance  company,  are  of  no  importance, 
further  than  as  evidence  of  Lauder's  autbor- 
1^  to  bind  his  principal.  There  was  no  er- 
ror In  admitting  this  evidence. 

Btxception  wn  also  taken  to  the  instruction 
girm  tv  the  court,  and  the  conrfa  refusal  to 


give  the  Instmction  offered  by  the  plaintiff 
in  error.  The  instructim  given  by  the  court 
proceeded  ujion  the  idea  that  the  sale  was 
not  complete  unless  confirmed  by  the  insur- 
ance company,  while  the  rejected  Instruc- 
tion went  further,  and  ahnounced  that  the 
sale  was  not  complete  unless  the  fact  of  anch 
confirmation  had  been  communicated  tiy  the 
company  or  its  agent  to  Gamble^  before  the 
sale  to  D'Olier. 

While  the  instruction  given  was  not  In  line 
with  the  view  of  the  case  takea  by  tliis 
court,  still  it  was  not  prejudicial  to  the  plain- 
tiff in  error.  Indeed,  It  was  more  favorable 
to  the  plaintiff  In  error  than  the  defendant 
In  error,  and  the  Judgment  cannot  be  re- 
vised on  tliat  account. 

The  Judgment  of  ttie  loww  court  must  be 
afUrmed* 

(94  Vs.  nn 

MABOHANT  v.  HBALT  et  al.> 
^Suinme  Gonrt  of  Appeals  of  ^^rginia.  Jane 
17,  1897.) 

APPE  A  L — D IBHI88AI. 

Appeal  will  be  dismissed,  though  appdlees 
fsil  to  object  to  the  jurisdictioD,  the  amount  in- 
volved in  the  appeal— the  dlfCerence  between  what 
appellant  claimed  and  what  he  recovered  — beiu^ 
less  than  the  jorisdictiraal  amount  of  the  sopraoe 
court 

AiH>eal  from  circuit  court,  Middlesex  county. 

Suit  by  John  B.  Marchant  against  Bobm 
Healy  and  others.  From  the  decree,  oonvUn- 
ant  appeals.  Dismissed. 

Pollard  &  Sand,  for  appellant  T.  O.  Jones 
and  Bo.  McGandllish,  for  appellees. 

BTTOHANAN,  J.  The  amount  Involved  Id 
this  appeal  is  the  difference  between  the  d^i 
asserted  by  the  appellant  In  the  Iowa  court 
and  the  amount  paid  upon  It  by  sales  of  land 
made  hi  that  court  That  difference  being  leas 
than  fSiOO,  tbis  court  has  no  Jnrisdictltm;  and, 
although  no  objection  was  made  by  the  appel 
lees  upon  the  hearing  to  the  Jurisdiction  oi  the 
court,  the  appeal  must  be  dismissed  as  impror- 
Idoitiy  awarded. 

0t  Va.  W) 

GBUBB8  V.  NATIONAL  LIFB  HATUBITY 
INS.  00. 

aAHB  V.  UNION  CBNT.  LIFB  INS.  GO. 
(Supreme  Ooart  of  Appeals  of  Virginia.  Jidb 

17,  1887.) 

PuADiRa — Otbr— AseuHPSiT— Cohtraots—Sbal— 

CORPOBATIOHB— iKSDRAItOI — AcTIOK  OIT  FoUOT. 

1.  As  a  rule,  the  right  to  crave  oyer  of  papen 
mentioned  in  a  pleading  applies  only  to  deeds 
and  letters  of  probate  and  administration. 

2.  A  corporation  may  make  a  contract  without 
the  use  of  a  seal  la  aU  cases  in  wltich  this  auy 
be  done  by  an  tndivldnal. 

8.  Hie  mere  presence  of  what  purports  to  be 
the  seal  of  a  corporation  on  a  contract  that 
would  be  valid  and  binding  tlioagh  not  under 
seal,  nnaocompanied  hy  anything  to  show  that 
the  company'!  officers  Intended  to  or  did  alBx 
the  corporate  ssal,  is  InioiBeieat  to  have  say 

I  Bebearing  denied. 
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•ffwt  «n  tiu  apiMurttit  ebaruter  of  tiw  oontmet, 
and  does  not  render  demnmblt  a  dodarailoB 
thevon  in  asanmpiiL 

4.  Under  Code,  i  S211,  a  motkm  mar  be  main- 
tained for  JndKment  for  moner  dne  on  an  inmr- 
anoe  policy,  and  the  notice  of  motion  takes  tlie 
plaoe  of  both  tlie  writ  and  tlie  declaration;  bnt, 
whax  plaintiff  deets  to  brine  a  different  form  vt 
action,  the  declaration  filed  mnit  etmfonn  to 
ttie  roiee  goreming  In  tiie  form  of  action  adopt- 
ed. 

Enw  to  drcait  court  of  city  of  Blclimond. 

8«p«nte  actlotiB  by  one  Grabbe  asalnst  tlM 
Natlmul  Life  Maturity  Inaorance  Company 
and  fbe  Union  Central  Life  Inmmuico  C<Hn- 
puy,  leq^ectlTety.  Frmo  jadgmanU  for  d*- 
fnidaiitB,  plaintiff  telnga  «i«r.  BereEMd. 

Ptdlazd  ft  Sand  ana  D.  a  Bldiardson,  for 
plaintiff  In  error.  Cbrlstilan  ft  Obxlatlan,  for 
defttidants  In  error. 

CABDWELL,  J.  Tbese  cases  are  before 
US  upon  writs  ot  error  to  a  judgment  of  tbe 
circuit  court  of  Richmond  city.  Tbe  action 
in  each  case  Ib  assumpsit  upon  a  .policy  of 
Insurance  issued  to  WilUam  A.  Gmbbs,  now 
deceased;  and  the  defendant  craved  oyer  of 
the  policy  sued  on,  and  demurred  to  the  dec- 
laraticm.  In  which  demurrer  the  plaintltt  Join- 
ed. The  circuit  court  sustained  the  demur- 
rer and  dismissed  each  suit  on  the  ground 
that  tbe  policies  are  sealed  instruments,  up<n: 
which  an  action  of  assumpsit  wIU  not  Ue. 

At  the  lower  left-tiand  corner  of  the  policy 
In  the  first-named  case  there  are  impressed 
thn  following  words:  "The  National  Life 
Matortty  Ins.  Co.  began  bnshiees  May  16, 
1883.  [Seal];"  and  upon  the  policy  In  the 
other,  in  the  same  position,  the  words:  "Un- 
Son  Central  Life  Insurance  Company,  Cln- 
dnnatl,  Ohio.  [Seal]"  Above  the  impressl<m, 
In  the  first  case,  the  policy  is  signed  on  tbe 
right-hand  side,  "H.  Browning,  President," 
and  on  tbe  left,  "Geo.  E.  Eldrldge,  Secretary, 
by  L.  B.  Albert;"  and  in  tbe  other  case  the 
policy  is  signed  on  the  right,  "R.  S.  Bust,  Vice 
President,"  and  on  the  left,  "B.  P.  Marshall, 
Secretary."  Each  policy  concludes:  "In  wit- 
ness whereof,"  etc.  (the  ccnnpany)  "has,  by 
Its  president  and  secretary,  signed  and  ^iellr- 
ered  this  contract,"  etc.  There  Is  nothing 
contained  In  elth«  policy  to  indicate  tliat  the 
seal  of  the  company  was  affixed  or  authorized 
to  be  affixed  thereto  by  the  oActn  signing 
for  tbe  company. 

The  dedarationB  do  not  allege.  In  terms  or 
In  effect,  that  the  policies  were  sealed  Instru- 
ments, but  they  are  declared  oa  as  simple 
promises  to  pay  to  tbe  beneficiary,  npon  the 
death  ot  tbe  persw  to  whom  Issued,  to 
him  at  a  prior  period  of  maturity,  a  spedfled 
•am  of  money,  and  alleging  the  death  of  the 
Insured,  the  fulfillment  ot  tbe  conditions  oC 
ttie  policy,  etc. 

As  a  general  rule,  the  right  to  crare  oyer  of 
papers  mentlMied  In  a  pleading  t^pUes  only 
to  deeds  and  letters  of  probate  and  adminis- 
tration, not  to  other  writings,  and  only  ap* 
pUes  to  a  deed  when  tbe  party  pitting  » 


lies  npon  tbe  direct  and  Intrinsic  operation  of 
tbe  deed.  Langhome  t.  Railway  Co..  &1 
Ya.  see,  22  S.  E.  1S9.  But,  if  It  be  conceded 
that  the  defmdants  bad  ttie  ri^t  to  crave 
oyer  of  tbe  p<^lcy  aned  on,  tbe  question 
whether  or  not  it  la  a  sealed  Instrument,  in- 
tended and  issued  by  tbe  company  as  such, 
since  It  is  not  averred  bi  the  declaration  that 
It  la  a  sealed  Instrument,  Is  one  of  fact,  to  be 
preeeiUed  at  tbe  bearing  1^  propw  motlMi  er 
plea^  bnt  not  bgr  a  dammnr  to  Oe  declara^ 
tion. 

"It  la  now  a  rule  well  settled  throughoat 
the  United  States  that  a  corpwatlon  may 
make  a  contract  without  tbe  use  of  a  seal  In 
all  cases  In  which  this  may  be  done  by  an  In- 
divlduaL"  1  Mor.  Priv.  Corp.  |  83&  It  la 
not  infrequently  the  case  that  contracts  oC 
insurance  are  made  and  issued  without  tbe 
seal  of  the  company  issuing  them  being  at 
fixed  th^etow  The  appearance  of  an  impres- 
sion npMi  a  cMitract,  as  in  tbeee  cases,  is 
not  always  to  be  taken  as  changing  the  In- 
strument from  a  timple  contract  to  a  spe- 
cialty. In  the  caae  of  Weeks  v.  Bsler,  08 
Hun,  S18,  23  N.  T.  Supp.  M,  the  supreme 
court  of  New  York  held:  "Before  an  instru- 
ment in  the  form  of  a  promissory  note,  made 
by  a  corporation,  with  what  purports  to  be 
the  seal  of  tbe  corik>ratlon  Impressed  there- 
on, but  containing  no  words  Indicating  an  in- 
tention to  execute  it  as  an  Instrummt  under 
seal,  can  be  held  to  be  a  specialty  and  not  a 
negotiable  promissory  note,  It  must  be  shown 
that  tbe  seal  Is  the  seal  of  the  corporation, 
and  was  affixed  by  Its  autbmrlty,  and  that  it 
was  the  intention  of  the  parties  to  the  Instru- 
ment that  it  should  be  an  instrument  under 
seal,  and  not  negotiable."  This  decision  waa 
affirmed  1^  tbe  court  of  appeals  of  New 
York  (143  N.  Y.  874,  88  K  B.  377).  and  In 
the  opinion  by  Gray,  J.,  it  Is  said:  "Assum- 
ing that  the  presence  of  the  corporate  seal 
upon  such  an  Instrument  or  note  could  affect 
Its  negotiability,— a  propositl(Hi  as  to  which 
we  entertain  grave  doubte,  but  which  we  do 
not  feel  called  npon  now  to  determine,— we 
think  that  its  mere  presence,  unaccompanied 
by  a  single  fact  evidencing  tliat  the  company's 
officers  intended  to  or  did  affix  it,  was  quite 
Insufficient  to  have  any  effect  up«i  ite  ap- 
parent  character.  •  •  •  Whatever  Is 
claimed  tot  tbe  presumption  wbSA  attaches 
ordinarily  to  seals  of  corporations  when  ap- 
pearing to  be  affixed  to  deeds  or  otiier  Instru- 
ments, In  such  a  case  aa  tbla  It  would  be 
unreasonable  to  hold  tiiat  any  prasnmptJoo 
existed." 

To  tbe  same  effect  are  the  cases  ot  Jackson 
T.  Uyos,  48  Md.  4S2;  Insuranoe  Ga  v.  Andv- 
son,  79  Md.  S75,  29  Aa  606.  See.  also,  21  Am. 
St  Eng.  Ene.  Law,  912.  note;  Tnmpike  Road 
T.  Myers,  9  Am.  Dec.  402;  Koehler  v.  Inm  Oo,^ 
2  Black,  716.  The  view  taken  by  the  court  In 
all  tiiose  cases  Is  that  the  mere  presence  of 
what  purports  to  be  the  seal  of  a  ctnporaUon 
tanpressed  npon  a  contract  that  would  be  a 
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seal,  unaccompanied  by  erldenoe  that  tbe  com- 
pany's oSOceta  Intended  to  or  did  affix  It,  la  In- 
anffldent  to  have  aaj  efEect  t^on  Iti  apparent 
cbaxacter.  In  other  words,  it  moft  be  sbown 
that  tbe  leal  la  tbe  seal  of  tbe  corporatlwi,  and 
was  affixed  by  Its  attthorlty,  and  that  It  waa 
tbe  tntentloo  at  tbe  parties  to  the  Instramcnt 
that  It  should  be  an  butmment  under  seal,  all 
of  which  are  matters  of  proof. 

We  are  therefore  of  oplnkm  that  the  demurrer 
In  each  of  the  cases  before  us  should  have  been 
OTerrulea,  and  the  cans  proceeded  in  to  a  trial 
upon  tbelr  merits. 

As  the  cases  bare  to  go  back  to  tbe  court 
below  to  be  farther  ^oceeded  In,  we  deem  It 
inexpedient  to  conridear  tbe  other  questions  pre- 
sented and  argued  here.  It  may  be  said,  how- 
ewa,  tbat  section  3S12  of  the  Code  has  no  ap- 
pUcatlon  to  these  cases,  nor  has  section  3251, 
but  tbe  latter  operates  to  repeal  fte  act  <Acta 
1871-72,  p.  SBi  which  piorldfed  tiiat  "no  t>ar- 
tknlar  form  of  declaration  shall  be  necessary 
on  an  action  oo  a  pcdlcy  of  insurance,*'  ^e.*  aad 
tin  act  of  Ifanh  8,  1696  (Acta  3895-86,  p. 
707),  wn^tiing  section  82in  of  tbe  Code,  and 
restoring  tbe  act  of  1871-72,  supra,  having  been 
enacted  since  the  buUtutint  of  these  snlts,  it 
can  hare  no  bearing  whatever  upon  them. 

A  motion  wMj  be  maintained  under  SeeUon 
8211  of  the  Code  fn  jodgfiient  fbr  money  due 
on  an  insurance  policy,  and  the  notice  of  tbe 
motten  takes  the  place  of  both  the  writ  and 
the  dffplaffstifln.  Insncanoe  Oo.  r.  Bink^,  91 
Va.  2B0, 21  S.  B.  487.  Bat;  when  the  plaintiff 
elects  to  taring  a  dlllevent  fozm  of  actkm,  the 
dechuation  ffled  must  conform  to  the  ndes  gov- 
erning In  tbe  form  of  action  adopted. 

The  Jadgment  of  the  drcnlt  conrt  In  each 
of  these  cases  must  be  reversed  and  annulled, 
and  the  causes  remanded  for  further  proceed' 
Inci  therein  U  accordance  with  this  opinion. 


SLOTHOWBB  v.  OAK  BIDOB  .LAND  OO. 

(Sopreme  Oourt  of  Appeals  of  Virginia.  7une 

24,  1897.) 

VsHDOE  Am  I'dbohasbb— KsBonsio*  —  Viuun— 
Waitbb— Laches. 

1.  A  porehaser  was  not  entitled  to  resdnd  be- 
cause of  felse  and  frauduloit  representatiotts, 
which  related  merely  to  future  improTements 
that  would  be  made  on  the  property  embradns 
the  lots  purchased,  such  as  grading  streets,  lay- 
ing water  and  gas  mains,  building  houses,  run- 
ning a  bdt  Ihic,  etc. 

2.  Where  a  purchaser  thoroughly  examined 
the  lots  purchased  sereral  months  after  buying 
them,  and  held  them  for  speculation,  thou^  he 
might  have  sold  tiiem  at  an  advance,  any  Im- 
perfection In  the  eontnut  of  pvrdiase  was  waiv- 
ed. 

8.  Where  a  purchaser,  three  years  before  suit, 
became  acquainted  with  all  the  caases  for  which 
he  asked  a  rascisalon,  bat  held  the  property  for 
speculation,  without  complaint,  until  It  bad  great- 
ly d^redated  In  value,  and  ha  was  called  on  to 
perfoim,  ht  was  not  antitled  to  rescind. 


Appeal  bom  faostlngi  eonrt  of  Roanoke. 

BUI  by  Henry  Slothower  against  the  Oak 
BJdgo  Land  Company.  There  was  a  decree  tot 
^i^fmAmnt,  and  plalntlfl  ivpeala.  AtWmnWl. 

a  A.  McHugh.  for  appeUauL  L.  H.  Oocke. 

for  awellee. 

HABBISON,  J.  Appellant  filed  hla  blU,  aak- 
big  for  the  resdaslon  of  a  ctmtract  made  bj 
him  In  the  spebig  of  169^  for  tlie  pnrebaae  of 
co-tam  lots  in  the  dty  of  Roandu,  alleging 
that  he-had  been  induced  to  make  the  purchase 
by  false  and  fraudulent  representations,  and 
upon  the  farther  ground  that  be  bongfat  Crom 
the  i4>peUe«  company  at  the  Instance  and  sih 
licltation  of  an  agent  of  said  conywny  who 
was  interested  In  the  same  as  a  stockholder. 

The  allegation  of  false  and  fraudulent  rep- 
resentations, if  sustained,  could  not  avail  ap- 
pellant, for  the  reason  that  tbe  representations 
complained  of  were  not  as  to  existing  facts, 
but  merely  related  to  future  improvements 
that  would  be  made  upon  the  property  embra- 
cing the  lots  purchased;  such  as  grading 
streets,  laying  water  and  gas  mains,  building 
houses,  running  belt  line,  etc.  Watkina  v.  Im- 
provement Co.,  92  Va.  1.  22  S.  BL  5M;  Im- 
provement Co.  V.  Brady,  92  Va.  71,  22  S.  B. 
846. 

As  to  the  contention  that  tbe  prsjor  of  the 
bill  should  be  granted  because  the  agent  at 
whose  solicitation  appellant  bought  was  into^ 
ested  as  a  stockholder  in  the  vendor  company. 
It  is  sufficient  to  say  that,  some  months  after 
his  purchase,  appellant  went  to  Roanoke, 
where  he  remained  several  days,  making  a 
thorough  examination  of  the  property.  He 
saw  others  who  had  bought  lots  at  tbe'  same 
time  with  bhnself,  and  from  the  same  plat, 
selling  at  an  advance,  and  was  advised  to  do 
likewise.  Preferring,  however,  to  take  the 
chances  of  a  still  greater  profit,  he  placed  his 
lota  In  the  hands  of  a  number  of  real-estate 
agents  for  sale,  fixing  hla  price  at  nearly  double 
the  cost,  where  they  still  remained  when  this 
suit  was  instituted,  long  after  the  wUd  q>lrit  cf 
speculation  of  that  period  had  ended  In  disas- 
ter. Hie  evidence  abundantly  shows  that  any 
vice  or  imperfection  that  may  have  mtered 
Into  the  original  contract  of  purchase  was 
fully  and  completely  waived  1^  Ilia  ntMeapcnt 
acta  of  appellant. 

It  may  be  further  added  tlu.t  lytpeUant  be- 
came acquainted  with  all  the  cansea  of  com- 
plaint now  relied  on  in  September,  1890,  and 
yet  did  not  ask  to  be  relieved  of  his  contract 
for  nearly  thretf  years  afterwarda,  when  an 
hope  of  speculation  had  passed,  and  be  had 
been  called  upon  to  perform  his  part  of  the 
contract  Such  rights  must  not  be  slept  opim; 
prompt  action  Is  essential  when  one  believes 
hlTYiiMtlf  entitled  to  the  rwipl anion  of  his  con- 
tract 

There  Is  no  error  in  tbe  dectM  eooplaiaed 
0^  knd  It  k  afflnned. 
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LTNOHBUEO  TRUST  Jb  8A  VINOS  BAMS 

T.  BIiLIOTT  At  aL 
(BnprMu  Oonrt  of  Appeali  of  Tbglidft.  Jbm 

34,  iSSfiJi 

FoBTHOOMms  Bond — BrraoT  At  JmoMun*. 
When  a  forthconoltiK  bond jrlven  by  a  Jndg- 
m«iit  debtor  under  Oode.  §  Z61T,  wu  made  pay- 
able to  the  sheriff.  Instead  ot  to  the  ezecatlcm 
creditor,  as  tiie  statute  requires,  It  did  not  hare 
the  efifeet  of  a  judgment  against  the  obligors,  as 
it  would  have  had  nndw  section  3619  had  it  been 
taken  as  reanlred. 

Ai^teal  from  eorporatioi  conrt  of  Roanoke. 

BU1 1)7  A.  6.  XaUott  ft  Co.  gainst  James  A. 
McOoDsdl  and  another.  From  a  decree  flxlnc 
priority  of  Ueiu.  tbe  iTUCbboiv  rhnet  ft  Bar* 

bigs  Bank  appeals.   Ref  ereed. 

Smith  &  King,  for  appellant.  W.  W.  Berke- 
ley, for  appellees. 

BUOHANAN,  3.  Thla  la  an  appeal  from  a 
decree  rendered  In  a  salt  brought  by  the  cred- 
itors of  James  A.  McOonnell  against  him  and 
another,  to  subject  his  lands  to  the  payment  ot 
their  debts.  The  account  ot  liens  taken  In  the 
case  gxve  the  claim  of  the  appellees  prlMlty 
OT^  that  of  the  appellant  It  tbe  debt  aasert. 
ed  by  the  aiv^leea  he  a  Ilea  at  all  upon  Mc- 
Connell's  landa,  there  can  be  no  doubt  that  It 
baa  priority  over  the  lien  <rf  the  appellant 
The  ground  upon  wfalefa  the  appellees  claim 
that  tbe  debt  asserted  by  them  Is  a  lien  la 
that  th^  had  two  Jndgmenta  against  the 
RoBiMke  Times  Publishing  Company,  upon 
which  executtoni  were  iasned,  proper^  levied 
DO,  and  a  forthcoming  bond  given  by  Hie  ex- 
ecution debtor,  with  J.  A.  McOonnell  and  an- 
other a^  anretles;  that  the  eondltloa  ot  the 
bond  was  not  comi^led  with;  that  after  Ita 
forfeltore.  It  was  returned  to  the  clerk's  of- 
fice of  tbe  court  fmn  which  the  executions  I»- 
soed;  tbe  date  of  Its  return  was  indwsed 
therecm  by  the  derk  of  the  oourt;  and  that 
from  that  time  It  became  a  Hen  upon  the  land& 
of  the  obligors  In  the  bond,  under  sectkms 
3617  and  84U9  of  the  OodB.  which  are  aa  ft>l- 
1o>wb: 

"Sec  8017.  The  sheriff  or  other  offioer  lery- 
tog  a  writ  of  fieri  facias  or  dlstreos  warrant 
may  take  frun  the  debtor  a  bond,  with  cnffl- 
elent  snrety,  payable  to  the  creditor,  reel  ting 
tbe  service  of  such  writ  or  warrant,  and  the 
amount  due  thereon  (includlag  his  fees  for  takr 
iag  tbe  bond,  conmilaslons,  and  other  lawful 
nAmrgeKf  tf  any),  with  coodltlon  that  the  prop- 
ectf  'ball  be  fortiieonilng  at  the  day  and  place 
of  sale;  whereupon  such  property  may  be 
pennttted  to  remain  In  the  possession  and  at 
the  risk  of  the  debtmr." 

"Sea  SS19.  If  the  ctmdltlon  of  such  bond 
be  not  performed,  the  officer,  on  lees  paymesit 
be  made  of  the  amount  due  on  the  execution 
or  warrant  (hicludlng  his  fee,  cnnmlsslon  and 
ebargea  aforesaid),  shall  within  thlr^  days 
after  the  braid  Is  f  orftf  ted  retnm  It  with  the 
execution  or  warrant  to  snch  court  or  to  tbe 
dflock'!  offiee  ot  nidi  eoutt  aa  to  pmolbea  bir 


section  nine  hundred.  The  <derk  shall  endorse ' 
on  tbe  l»nd  the  date  of  Its  retnm;  and  egaJnst 
racb  of  tbe  obligors  thweon  as  may  be  alive 
when  It  Is  forfeited*  and  so  returned.  It  shall 
have  the  force  of  a  Jndgmoit  But  no  execu- 
tion shall  Issne  thereon  under  this  section." 

The  appellant  denlee  that  there  was  any 
such  lien,  because  the  bond  was  not  taken  and 
returned  In  accordance  wl&  these  provisions 
of  the  Code. 

A  number  of  objections  are'  made  here  to  the 
bmid  and  the  return  of  the  shertfF,  but  the  only 
objectton  made  In  the  court  below  (and  that 
la  the  only  one  that  will  be  considered  here) 
was  that  tbe  bond  was  made  payaUe  to  the 
sheriff  who  took  It  butead  of  to  tbe  executitHi 
eredltrar,  as  the  statute  requires,  l^e  Uen 
whi(A  resnlts  from  the  execution  and  retnru 
of  a  forfeited  forthcoming  bond  Is  tbe  creature 
of  tbe  statute,  and,  In  cffder  to  be  valid,  the 
proceedings  which  lead  up  to  it  must  be  sub- 
stantially In  accordance  with  the  provtsloas  of 
the  statute  which  creates  n.  A  statntwr  Uen 
can  only  exist  when  It  has  been  perfected  In 
the  manner  prescribed  by  the  statute  creating 
It  1  Jones,  Uens.  i  106.  Making  the  bond 
payable  to  a  person  other  than  ttiat  provided 
for  In  the  statute  renders  It  tnt^teratlve-as  a 
statutory  bond,  and,  when  forfeited  and  re- 
tomed  to  the  clerk's  offiee,  It  does  not  hare  the 
force  of  a  judgment;  nor  does  H  constitute  a 
Uen  upon  the  lands  of  tbe  obligors  In  the  bond, 
as  It  wonld  hare  done  If  It  had  been  taken  and 
returned  In  the  manner  prortded  by  the  Code. 
The  execution  oredltor  can  have  tbe  bond 
Otuuhed,  because  It  was  not  tek«i  In  accord- 
ance wtth  the  statute  <Downman  t.  Ghlnn,  2 
Wash.  (Va.]  189);  but  he  cannot  proceed  upon 
ft  by  actltm  or  motion  In  his  own  name.  R 
may  be  a  good  commoti-Iaw  b(md,  and  the 
sheriff  may  bring  an  action  ot  debt  upon  H 
(Beale  v.  Downmau,  1  Can,  249;  Johnstons  t. 
Meriwether,  8  Call,  523);  but  a  bond  made 
payable  to  one  person  cannot  operate  aa  a  lien 
in  favor  of  another.  In  the  absence  of  a  stat- 
ute to  that  effect. 

Tbe  decree  appealed  firom.  In  so  far  aa  tt 
holds  that  the  claim  of  the  appellees  ^as  a 
lien  upon  McConnell's  lands,  and  gives  it  prior- 
ity over  the  Judgment  of  the  ^^Uant,  must 
be  reversed,  and  this  conrt  will  enter  such  de- 
cree aa  tbe  corporation  conrt  of  the  city  ot 
Roanoke  ooglrt  to  have  entered. 


(tt  B.  c.  «» 
DBTBBEITZ  T.  HcCRADY  et  aL 

(Supreme  Court  of  South  Oarotfna.   June  2S, 
1897J 

RarsBSNoa— PowBBS  or  UAsrsa— Appbu. 

1.  An  order  of  reference  for  an  accounting,  re- 
serving to  the  court  all  the  Issnes  that  properlj 
arise  in  the  case,  does  not  prevent  the  master 
from  determininfr  oUectlons  to  testimony,  as  pro- 
vided by  Code  dv.  Proe.  I  294. 

2.  An  order  of  reference^  pursuant  to  Code 
Otr,  Proc  I  293,  where  "an  bsne  of  fact  shaD 
nqnin  tbe  saanbiatioB  «t  a  lonc^eeouat" Ji 
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aot  ai^ealaUe,  m  it  doe*  not  "inTcAve  tbe  mm- 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  D.  A.  Townsend,  Judge. 

Suit  by  John  H.  Devereux  against  Edward 
McGrady  and  another,  executors  and  trustee* 
undo:  the  wtU  of  WiUlain  McBumey,  deceas- 
ed. From  an  order  of  nienuBB,  plaintiff  ap- 
peals. AflBrmed. 

MltcbeU  &  Smith,  for  appellant  T.  W. 
Bacot  and  Lonte  de  B.  McCrady,  Cor  respond- 
entB. 

QAS.Y,  A.  J.  TbB  appeal  lutein  !■  fkom 
tbe  following  order  of  bis  honor,  Jut^  T^vn- 
send,  to  wit:  "Tbe  appeal  to  tbe  saprme 
court  of  tbe  state  aioresaid,  from  tbe  jndg- 
taao.%  and  order  of  tbls  conrt  In  the  above- 
antltted  action,  made  by  tbe  Honorable  O.  W. 
Bnctauian,  on  tbe  2SUi  August,  1896,  and 
filed  on  tiie  27tb  August,  1S9S.  having  been 
heard  by  tiie  supreme  court  at  Its  November 
term,  1886;  and  the  dectdon  and  Judgment 
of  the  Bald  Biqyreme  ooort  thereon  having 
been  filed  on  the  Utb  of  March,  188S 
S.  B.  77],  whereby  the  said  Judgment  and 
order  of  this  court  was  rereraed;  and  tbe 
said  Judgment  of  tbe  said  sinHreme  conrt 
having  been  remitted  to  this  court  on  the 
28d  of  March,  18D6,  and  by  an  twder  of  this 
conrt  of  the  2Stb  June,  1^  tbe  said  Judg- 
ment of  the  said  Biqtreme  court  baring  been 
accepted  as  and  made  tiie  Judgment  of  tbls 
court;  and  thereupon  Master  Bass,  by  lila  re- 
port, dated  and  filed  the  4th  of  September, 
1896,  having  reported  that,  under  the  testi- 
mony (tfoed  by  tbe  plaintiff  in  this  case,  be 
has  satisfied  me  of  his  rl^t  to  the  accounting 
prayed  for.  and  tbe  case  is  thwefon  respect- 
fully reported  to  tbe  court  for  Its  further  or- 
der In  the  premlBes*;  and  no  excoptions  hav- 
ing been  taken  to  tbe  s^  report:  It  Is  thwe- 
fore  Mdered  that  the  said  report  of  Mastw 
Sass  be,  and  the  same  Is  beret^,  confirmed; 
and,  furthor,  that  it  be  referred  to  tbe  ssme 
master,  in  order  that  an  accounting  may  be 
had  between  the  estate  of  the  said  William 
McBnmey,  deceased,  and  tbe  plaintiff,  <tf  all 
amounts  ii^lch  can  and  shall  be  legally  prov- 
ed before  said  master  to  be  by  each  party 
req>ectiTely  due  and  owing  to  the  other,  In 
accordance  with  the  views  announced  by 
the  said  supreme  court  in  Its  said  decision, 
and  that  he  (the  said  master)  do  take  such 
account,  and  report  the  same  to  this  court  as 
speedily  as  poeslble;  the  effect  of  the  stat- 
ute of  limitations  pleaded  by  tiie  defendants, 
and  tiie  interpoeing  of  the  same  hy  them,  as 
they  may  be  advised,  to  any  sucb  amounts,  as 
well  as  tbe  trial  of  all  the  Issues  that  proper- 
ty arise  In  tbe  case,  being  benbf  reserved  for 
the  court  after  the  master  shall  have  repMt- 
ed  as  above  directed,  and  upon  the  onning 
bt  (tf  hla  rq^ort"  Tbe  phtintiff  appealed  fmn 
said  order,  on  the  following  exceptions:  "(1) 
That  bis  bonw,  Judge  Townsend,  erred  In  not 
granting  the  order  moved  on  behalf  of  the 


plalntiflL  09  ^^b^  his  honor  erred  in  not  di- 
recting that,  upon  the  accounting  to  be  bad. 
tbe  accounting  should  be  had  acoHrding  with 
the  due  and  accustomed  practice  of  courts  of 
equity  in  sudi  mattes;  whereby  the  plain- 
tiffs and  defsnrtants  abimld  he  requfred  to  file 
their  ro^ecttva  aooonnts  bi  tike  form  of  d^t 
and  credit  accounts,  and  that,  cm  the  bearing 
bef«e  the  mastcz',  the  afflztnaUre  of  all  en- 
tries propounded  by  either  party,  and  not 
admitted  by  the  other,  shall  rest  nptm  the 
party  propounding  such  entry.  (8)  That  bis 
honor  erred  in  ordering  that  the  trial  of  all 
the  issues  that  properly  arise  in  the  case 
should  be  reserved  for  the  court,  hiasmuch 
as  tt  la  impossible  toe  tbe  master  to  make 
out  an  account,  and  strike  a  balance  between 
the  parties,  without  coming  to  his  condn- 
slons  of  law  and  fact  aa  to  the  admlssioD  or 
rejection  of  the  entries  propounded  tiy  either 
party.  (4)  T^t  bis  bonw  erred  in  that  the 
ordor  made  by  him  la  wholly  Incmsistent,  In 
that  his  h(mor  dlrecte  that  an  aocoantlng  may 
be  had  between  the  plaintiff  and  the  defend- 
ants of  all  acconnta  which  can  and  sball  be 
legally  proved  before  said  master  to  be  by 
each  party  respective  due  and  owing  to 
the  other;  and,  at  the  same  time,  hia  lumoi; 
by  bis  said  order,  makes  tt  Inq^osslble  to 
prove  any  entries  before  tbe  said  master.  In- 
asmuch as  to  prove  an  entry  requires  the  de- 
termination 1^  the  maatar  of  its  legality,  and 
ttw  formation  by  the  master  ot  Ids  cradn- 
tloaa  of  law  or  of  tact  np<xi  all  tbe  laanes 
that  prcH^ly  arise  thoeon;  wbereaa,  1^  tbe 
said  order,  the  coDcInsion  of  the  mastw  up- 
on the  said  iasnes  are  eipreaaly  prohibited  by 
the  court"  The  defendante  also  gave  notice 
that  they  would  move  to  sustain  the  aald  or- 
der, on  the  addlticmal  ground  that  tt  la  not  ap- 
pealable. 

The  first  question,  therefore,  fbr  our  cod- 
sidwation.  Is  whether  the  order  la  sm^ealabla. 
The  <Hder  of  ref  wence  Is  not  appealable  m- 
less  It  deprives  the  appellant  a  mode  of 
trial  to  which  he  Is  entitled  by  law.  Fergu- 
son V.  Harrison,  84  S.  O.  16^  18  B.  B.  382l 
Tbe  report  of  tbe  master,  to  which  no  excep- 
tions were  filed,  and  which  was  eonflrmed 
by  the  circuit  Judge,  shows  that  tb»  parttaa 
were  entltied  to  an  accounting,  but  it  must  be 
construed  as  meaning  an  accounting  In  the 
mannw  provided  by  law.  When  we  torn  to 
the  Code  of  Civil  Procedure,  to  aaeertaln  If 
the  circuit  Judge  had  tbe  power  to  wdw  tbe 
accounting  aa  provided  in  his  order,  we  find 
that  sectkm  286  Is  as  follows:  "Whwe  the 
parties  do  not  conaukt,  the  court  may,  npoo 
the  appUcatlMi  ut  either,  or  <tf  its  own  mo- 
tlon,  except  where  the  InveetigaOon  win  re- 
quire the  decltfM  of  dlBlcult  questlona  of 
law,  direct  a  r^erenoe  in  tbe  toOamiBg  eaaee* 
a)  Where  the  trial  of  aa  Issne  of  tact  ahaU 
require  the  examination  tit  a  long  acooimt  on 
either  side,  in  which  case  the  referee  may  be 
directed  to  brar  and  decide  tiie  whcda  Ime^ 
or  to  repcHt  upon  any  q>eclflc  question  frf  face 
tnv;o4ved  therein;  «■  (S9  where  the  taking  of 
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m  aceoont  Bfaftll  b*  ntunniy  fbr  ttm  tatat' 
matioo  of  the  court,  before  JndgmaBt,  or  ftJC 
carrrliiK  m  Judgment  or  order  Into  ^ect" 
Secdon  294  of  the  Code  of  CItU  Procedure 
cmtalns  the  fMlowlnc  provision:  **HaBten 
and  referees  to  whom  causes  may  be  refer- 
red, whether  to  hear  and  decide  tlie  whole  Is- 
sue, or  to  r^rt  upon  any  specific  qneetlwi 
of  fact,  or  upon  the  facts  generally,  shall  hear 
and  decide  aoj  objection  which  may  be  made 
to  the  C(nnpetene7,  reterancy  or  admlsslbm- 
ty  of  any  testlmoi^  which  may  be  offered." 
The  order  must  be  construed  In  connection 
with  the  law  conferring  said  power  upon 
masters,  by  which  It  Is  seen  that,  when  the 
accounting  Is  had  before  the  master,  he  win 
bare  the  right  to  decide  any  objection  to  the 
«ompetaicy,  relerancy.  or  admissibility  of 
any  teetbnony  which  may  be  offered  upon 
such  accoontinc.  We  do  not  constme  the 
order  as  to  any  manner  Intending  to  restrict 
these  powers  of  the  master  when  the  account- 
ing Is  had  before  him.  The  'Issues  that  prop- 
wly  arise  In  the  case**  which  are  reserved 
by  said  order  *Yor  the  court  after  the  master 
shall  hare  reported  as  aboTe  directed"  are 
ttiose  that  do  not  pertain  to  the  acconntmg, 
except  the  effect  ot  the  statute  of  limitations. 
This  seems  to  be  the  construction  placed  np- 
4M1  the  scope  ot  the  order  by  the  respondents' 
attonieye,  who,  In  their  ailments,  say: 
**  TTbe  issues  that  properly  arise  In  the  case' 
are  entirely  different  and  distinct  from  Issues 
that  may  property  arise  on  the  accounting,  In 
the  admiesl<m  or  rejectlm  by  the  master  of 
entrira  proimunded.  Of  course,  when  a  mas- 
ter Is  directed  to  take  an  aceoont,  he  has 
power  and  authority  to  pass  upon  Issues 
growing  oat  of  the  propounding  of  the  Items 
of  such  account,  as,  for  instance,  whether  or 
not  there  be  legal  proof  of  such  Items,  and 
whether  or  not  any  Item  be  a  forgery,  etc.; 
bnt  such  Issoes  are  not  the  Issues  that  prop- 
^y  arise  in  the  case'  ItselC"  The  wder,  as 
constraed  by  this  court,  was  such  as  the 
circidt  Judge  was  empowered  to  make,  and 
does  not  'iuTOlTe  the  merits."  Having  reach- 
ed the  conclusion  that  the  ordor  Is  not  ap- 
pealable, no  other  question  raised  by  the  ex- 
ceirtions  can  be  omsldered  by  this  court.  The 
appeal  is  therefore  dlsmlseed,  and  the  saM 
order  aflbniad> 


(«  a.  a  ni) 

ATiHIXANDBB  et  at  t,  QKBSSSYIULB 
OOnNTT. 

flSnpfsme  Oonrt  of  Soulh  OaroBna.    July  1, 

U97.) 

HawKns  Aim  Pbddlbbb— Lioivsa  Vss— Looal 
Mbkchants. 
Act  1888  (21  8t  at  Larg^  p.  407),  mndring 
hawkers  and  peddlers  of  boocu  to  pay  a  Iloense 
tee,  does  not  smily  to  locu  merchants  who  car- 
ry a  ttodt,  ana  at  their  store  take  orders  for 
arwinj;  machine^  and  delirer  tbem  In  the  conn- 
try,  tooogb  their  agent,  while  la  the  country 
flUing  orden;  occadonoUy  sells  frtnn  the  ddlveiy 
wagon  a  new  machine  or  an  old  one  taken  in 
tradu 


Appeal  from  common  pleas  circnlt  court  of 
GreenTiDe  county;  Joseph  H.  Karle,  Judge. 

Claim  of  Alexander  Bros.  &  Oo.  against 
OteenTlIle  county  (or  a  hawker^s  and  ped- 
dler's license  fee.  paid  under  protest  The 
claim  was  disallowed  by  the  county  board  of 
commissioners,  and  an  appeal  to  the  circuit 
court  was  dismissed.  From  the  Judgment  at 
dlsmlaaal,  dalmants  appeal.  Reversed. 

Jos.  A.  McOulloQgh,  for  ai^ellanti.  Thoa. 
K.  Bazli^  fnr  req^ondoit 

POPS),  J.  Hbe  appellants  have  bera  doSag 
business  In  the  dty  of  Qreenville,  In  this 
state,  as  merchants,  for  S%  years,  paying  city, 
county,  and  state  taxes  up<»  all  their  stock  ot 
mnvhandlse.  They  deal  in  musical  lostru- 
menta  and  sewing  machines,  rarely  keeping 
more  than  one  organ  or  sewing  machine  at  a 
time.  They  take  orders  from  the  people  In 
their  store  In  the  dty  for  these  things,  and 
then  deliver  them  to  tiiose  llrlng  to  the  coun- 
try around  from  their  wagon;  but  In  the 
event  their  agent,  while  tn  the  country,  OU- 
Ing  orders,  can  sell  a  new  or  an  old  machine 
taken  In  exchange  for  a  new  one,  It  is  done. 
The  general  assembly  of  this  state  passed  an 
act  In  1893  (see  21  8t  at  large,  p.  407)  to 
amend  the  law  as  to  hawkers  and  peddlers; 
so  that  those  plying  that  business  to  the  coun- 
ty should  pay  a  tax  of  ¥75  to  the  clerk  of 
court  for  a  license  as  such,  etc.,  especially 
mentioning  hawking  and  peddling  pianos,  or- 
gans, sewing  machines,  etc  In  April,  18M, 
the  appellants  were  reqnlred  to  pay  this  li- 
cense, which  they  did  under  protest  There- 
after they  presented  their  daim  for  this  sua 
of  $76  against  the  county,  and  it  was  disallow- 
ed by  the  county  board  of  oommlsslonere. 
The  appeltente  antealed  to  the  circuit  cour^ 
and  Judge  Bazle,  who  Iward  said  aitpeal,  dis- 
missed the  same.  They  now  come  before  this 
court  on  two  exceptions  to  Judge  Barle's  de- 
cree or  order,  as  follows:  (1)  That  his  honor 
erred  In  diwnilfwlng  plalntHBi'  (luipdlanta^  ap- 
peal, it  appearing  tnm  the.  testlmcny  ttiat  the 
plalntlfCs,  during  the  year  1894,  sold  no  ar- 
ticles as  hawkers  and  peddlers,  and  were 
therefore  not  Uable  for  said  license  tax. 
That  bta  honor  erred  in  not  suBtainlng  platai- 
ttffs'  exceptions  from  the  Judgment  of  the 
board  of  county  commissI(mers  and  the  coun- 
ty snperriaw,  which  was  as  follows:  "Be- 
cause^ the  ssid  platntiffk  having  paid  mdi  li- 
cense fees  required  under  inotes^  and  the 
evidence  showing  that  they  sold  no  artJdes 
aa  hawkers  and  peddlers,  said  board  erred  hi 
not  aa>roTlng  their,  said  dalm,  and  in  not  or> 
daring  their  said  license  tax  refunded." 

me  exceptions  raise  practlcallr  Oie  one 
questitm,  namdy,  that  the  i^pdlante  are  not 
hawkers  and  peddlers,  and  tbertf  ore  not  lia- 
ble, mider  the  act  In  qnestloa,  to  pay  a  license 
fee  as  such.  In  the  year  1840,  in  the  case 
of  State  r.  Bekher,  1  aCcHuL  40,  ttals  court 
dedded  that  a  hawker  and  peddlw  in  this 
state  was  *fta  itinerant  trader;  ^who  oazrles 
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goods  tbrough  the  streets, -Crom  town  to  town, 
and  tTojn  place  to  plaoe."  The  appellant^ 
harlDg  a.  w^on  taoue  In  the  of  OreearfDe, 
where  they  keqp  and  sell  amslcal  InstmmentSt 
SBcfa  as  organs,  pianos,  and  the  like,  as  well 
U  sewing  machines,  cannot  be  said  te  be 
hawkers  and  peddlers,  for  they  are  not  Itlner* 
ant  traders,  who  carry  goods  through  the 
streets,  {rom  town  to  town,  and  placp  to 
placew  An  occasional  sale  from  a  delivery 
w^n  would  not  make  fbem  hawkers  and 
peddlers.  Bnt  we  need  not  pnrsne  thto  dls- 
ensslon,  for  the  recent  ease  of  State  t.  Mbore- 
bead.  42  SI  a  SU,  20  S.  m  644.  Is  a  case  un- 
iiBP  this  same  statnte^  and  apon  a  state  -of 
facts  Ytxj  similar  to  those  bi  the  case  at  bar, 
and  Is  dedsire  of  these  questions.  These  mer- 
chants cannot  be  held  to  be  hawkers  and 
peddluiB  under  that  dedston.  Both  the  board 
pf  county  commissioners  and  the  circuit  Judge 
were  in  wror.  .  It  ts.the  Judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  reversed,  and  that  the  case  be  remanded  to 
the  circuit  court,  with  directions  to  enforce  this 
Judgment  of  the  supreme  court 

OABT  J.  I  ccmcnr,  under  the  authority 
of  State  T.  Moorehead,  42  &  C.  SHI,  20  S.  H. 
644,  In  which  I  filed  a  dissenting  c^nlon. 


(«  s.  c.  «6)  . 

BUTEBRFOBD  et  al.  t.  JOHNSON. 
(Bnprcms  Court  of  South  Carolina.    June  29, 

1897.) 

FOBE0U>SDEB  or  MOKTSI.OB — CoMPUIXT. 

A  complaint  aeebiog  to  foreclose  a  mort- 
gage, and  all^^g  the  death  of  the  mort^gor, 
leBTUig  defendant  as  his  sole  heir  and  distributee 
at  ]a.'Wj  is  not  demorrable  for  failtu«  to  set  oat 
a  condition  of  the  mortgage  alleged  to  be  broken, 
and  to  state  whether  the  mortgagor  died  testate 
or  intestate,  or  to  set  forth  any  f^ts  ahowing  de- 
fendant to  be  the  sole  heir  at  law  and  distributee 
of  the  mortgagor,  in  view  of  Oonat.  1868,  art. 
6,  i  8,  which  required  that  roles  of  practice, 
pleading,  and  forms  then  in  use  in  the  courts  of 
South  Carolina  should  be  revised,  dmptified,  and 
abridged,  which  requirement  was  met  by  the 
Code  of  Procedure. 

Appeal  from  conmion  pleas  drcnlt  court  of 
Barnwell  county;  W.  0.  Benet,  Judge. 

Action  by  W.  J.  Rutherford  &  Co.  agafaist 
Sarah  D.  Johnson  for  the  foreclosure  of  a  mort- 
gage. From  an  order  overruling  a  demurred, 
defendant  appeals.  Affirmed. 

BeUIng^,  Townsoid  &  O'Bannon,  for  appel- 
lant Bates  ik  Slmma,  for  re^xmdenta. 

McIVBR,  a  J.  Inasmuch  as  the  question 
presented  by  this  appeaj  arises  under  a  demur- 
rer to  the  complahit  upon  the  ground  that  It 
does  not  state  fads  sufBdent  to  constitute  a 
cause  of  action.  It  will  be  necessary  to  state 
substantially  the  auctions  of  the  complaint 
In  the  first  paragraph,  the  partnership  of  the 
Itfahitlff  B  Is  alleged.  In  the  second  paragn4>h 
the  allegation  Is  that  on  the  20th  day  of 
tember,  1804,  one  David  B,  JtAnaou  ezecnted 
to  (be  plaintiff  hla  note  tat  writing,  whwebf 


be  pRonM-to  917  to.  tbeoK  a:«eeHMI  ram  gt 
moDir,  irttth  Intezfet  from  the  date  o£.  said 
ivite  et  As  sate  of  7  per  c«otum  per  anrauD. 
In  the  third  paragraph  it  la  aBeged  that  the 
said  David  B.  Johnson,  on  the  90tb  day  ot  Sep- 
tember, laM.  "to  secnre  the  payment  oC  eald 
note,  executed  and  delivered  to  the  plelntlffis 
his  deed,  and  thereby  conveyed,  by  way  of 
mortgage,  to  the  plalntUCa,  the  following  lends 
and  tenement  [describing  the  same  partlcnlar- 
ly]."  In  the  fourOi  paiagra^  the  anecfttkm 
Is  that  said  mortgage  was  daly  recorded  <m 
the  6th  of  October,  18M.  Ttie  fifth  aneg&tkm 

la  that  said  David  B.  Jidmeon,  on  the  

day  of  ^ — ,  1806,  departed  this  lUe,  'leavinc 
as  hie  sole  bdr  and  dlstribatee  at  law,  Ibe  de- 
fendant, Sarab  D.  JTohDSin."  13m  eiztb  paza- 
graph  contains  allegations  of  the  payxeent  of 
taxes  on  the  lend  covered  by  the  mortgage, 
and  eC-lnauranoeon  the  building  thereoo,  which 
are  not  pertinent  to  the-qneetbHis  laleed  tble 
ax^eal.  The  seventh  paragraiA  coDtalne  Uie 
following  allegadoiut  "Tbat  the  ofmdltlone  of 
the  said  note  and  nxHtBMft  have  be«n  txfAen, 
and  there  remains  due  and  unpaid  upon  eetd 
note  and  mortgage  the  sum  of  nhie  hundred 
and  forty-two  ddUars  (the  amount  spedlled  In 
the  said  note),  with  taiterest  from  20th  day  of 
September,  A.  D.  18&4,  at  the  rate  of  sevoi  per 
centum  per  annum,"— together  with  the  amount 
Btlpnlated  for  counsel  fees  and  the  anMrante 
paid  for  taxes  and  insurance.  The  prayer  fbr 
Judgment  Is  "that  the  said  murtgi^  t>e  fore- 
dosed,  and  the  equity  of  redemption  barred, 
the  premises  ordered  to  be  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the  said  debt 
and  the  costs  and  disbnrsements  of  Qiie  ac- 
tion"; but  no  Judgment  Is  demanded  against 
defendant  for  .any  defldency  that  may  runaln 
after  the  proceeds  of  sale  have  been  applied  to 
said  debt  and  costs.  l%e  qtedficattona  iq>- 
on  which  the  demurrer  rests  are  aa  fdlowe: 
(1)  That  the  complaint  falls  to  set  forth  "the 
cotdltlon  contained  In  the  deed  mentioned  In 
paragraph  8  of  said  etmplalnt";  (2)  that  tbe 
complaint  faUs  to  allege  "whether  said  DavU 
B.  Johnson  departed  this  life  testate  or  Intee- 
tate";  (3)  that  the  complaint  CaOa  to  set  forth 
"any  facts  showing  defendant  to  be  the  sole 
bdr  at  law  and  distributee  at  law  of  aald 
David  B.  Johnsmi,  as  alleged  In  the  fifth  para- 
graph of  said  complaint"  This  demurrer  was 
overruled  by  his  honor,  Judge  Benet,  tn  a  sbnt 
order,  with  leave  "to  the  defendant  to  serve 
his  answer  within  twenty  days  from  the  date 
of  Ibis  OTdo-."'  From  this  order  tbe  defoidBnt 
appeals,  substantlaUy  upon  the  same  grounds  . 
as  those  upon  which  the  demuner  was  based. 

We  concur  fully  hi  the  view  taken  by  the 
circuit  Judge.  Indeed,  any  other  view  would 
tend  to  defeat  the  declared  object  of  the  fram- 
ers  of  the  constitution  of  1868;  which.  In  sec- 
tion 8,  art  6,  e:^reesly  requhred  that  the  raise 
of  practice,  pleading,  and  forms  then  in  use  In 
the  conrts  of  this  state  should  be  revised,  stan- 
pUfled,  and  abridged.  In  accordance  with  which 
the  requirements  ot  the  Code,  tit  Procedure 
were  adopted,  the  main  object  of  which  was 
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to  dispense  witb  nnneceeauT  technlcalitlGs, 
which  tend«d  to  delay  and  defeat  tht  adminis- 
tration of  Justice,  bj  requiring  only  a  slmpla 
statement  of  the  tacts  upon  which  a  party  to 
an  actios  based  bis  claim  or  defense.  Look- 
ing at  the  complaint  in  thii;  case  In  W»  light, 
we  cannot  doubt  that  the  defendant  would 
hare  no  dfflculty  In  readily  nnderatandlng  the 
grounds  upon  which  the  plaJntlCs  sought  .to 
Buljject  the  land  In  oueBtion  to  the  satisfaction 
of  a  lien  which  had  been  placed  apon  it  her 
ancestor.  The  demurrer,  of  course,  admits  the 
tecti  alleged  hi  the  complaint;  and  If  It  be 
true,  aa  alleged,  that  the  said  David  B.  John- 
son executed  his  note  to  the  plaJntiffB  for  the 
amomit  therein  stated,  and,  to  secure  the  pay* 
meot  tbsnotf  executed  his  deed  by  way  of 
mortKage,  and  If  It  be  true,  aa  alleged,  that 
no  part  of  said  amount  has  ever  been  paid.  It 
follows  necessarily  that  the  plaintiffs  have  a 
rl^t  to  subject  the  land  covered  by  the  mort- 
gage to  the  payment  of  their  debt  So,  If  It 
be  true,  as  alleged,  that  David  B.  Johnson 
departed  this  life  before  the  commencement  of 
this  action,  and  that  the  land  covered  the 
mortgage  has  descended  to  the  defendant,  as 
bis  sole  heir  at  law  and  distributee,  it  follows 
tbat  the  defendant  Is  the  only  neeeaaary  parly 
to  this  action.  In  which  Judgment  of  foredo* 
aore  and  sale  only  are  demanded  (see  Wright 
T.  Eavea,  10  Rich.  Bq.,  at  page  68S;  Bcyce  t. 
Bowers.  11  Rich.  Dq..  at  pages  48,  40);  and 
phiimiffB  are  dearly  cntttted  to  ttie  Jndgnunt 
demanded.  If  the  defendant  desired  any  more 
putiealar  Btetement  of  t3ie  breach  of  ttae  con- 
dition of  the  mortgage  than  that  found  In  the 
complaint,  or  If  she  desired  a  atatemsnt  as  to 
whether  he  left  any  other  beta  w  distribu- 
tees besides  the  defendant,  her  rmncdy  was  by 
a  motion  to  make  the  complaint  more  definite 
and  certain,  and  not  by  such  a  demnrra  as  Is 
licce  Interpcaed,  or  poliaps  1^'  ^mnxier  for 
defect  or  parties  If  the  dtfect  vpeara  oo  the 
fiace  of  flie  ocaa^alnt,  or,  if  not,  by  answer. 
We  are  entirely  satisfied  tbat  there  was  no  er- 
ror on  the  part  of  the  drcutt  Judge  far  over* 
mling  the  demurrer  biterposed  In  this  case. 
ThB  Judgment  of  this  ttmrt  Is  that  tbs  order 
aiv»ealed  frcon  be  aflbmed,  with  lean  to  ■  da- 
f aidant  to  file  an  answer  within  20  days  after 
written  notice  oC  the  fifing  of  this  deddon. 


(49  &  0.  «i) 

DHAN  T.  TODD. 

(Sapreme  Oourt  of  Soeth  Qsralhia,    Jvne  20, 
1S07.) 

Omosa—CoiLBOTivo  iLLsoAif  FwB— Junonm 

OJ'  FOBFBnUBB. 

Deftedant,  a  magistrate,  Issoed  a  waixant 
for  plaintifrs  arrest  as  a  poU-tax  defaulter.  The 
constable  having  the  warrant  merely  collected  of 
piidntifl  94.66,  .which  hidnded  $1  for  detendant 
aa  costs  of  trial:  and  the  eonstaUe  paid  defend* 
ant  the  sum  collected,  less  his  own  costs.  HM, 
tbat  defendant  was  not  entitled  to  costs  for  trial, 
4Uid  a  Judgment  of  SIO  a^ust  him  was  proper 
under  Bev.  SL  18B8,  |  2B70,  wUeh  prMilUts 
any  eOcar  fMn  maUng  taqprnpar  diarges  for  of- 


fldsl  service,  and  JmpOBea  a  torfdtnre  of  ten 
tfaoNS  tte  amount  so  improperly  duirged. 

Appeal  frozQ  common  pleas  circuit  court  of 
Oconee  conn^;  I.  D.  Witherspoon,  Judge. 

Action  by  Oerage  W.  Dean  against  J.  W. 
Todd,  as  magistrate  In  and  for  Oconee  coun- 
ty, H.  O.  From  a  Judgment  In  favor  of  plain- 
tiff, dtfoidant  i^ipeals.  Affirmed  condltlou- 
ally. 

The  decree  ct  the  circuit  Jndge  Is  aa  tol- 
lows:  "The  abovfrentltled  action  came  ap 
for  triad  before  me  at  S^tember  term  of 
court  of  common  pleas  for  Oconee  county,  a 
Jury  trial  having  been  waived  by  con^nt  of 
all  parties,  plaintiff  and  defendant.  The  tes- 
timony was  taken  before  me,  and  I  find  the 
following  matters  of  fact:  (1)  That  on  the 
12th  day  of  March,  iS0Q,  defendant,  J.  W. 
Todd,  was  a  magistrate  In  and  for  Oconee 
county  in  said  state.  (2)  That  on  said  12th 
day  of  March  the  defendant,  as  magistrate, 
placed  in  the  lianda  of  one  H.  O.  Harbin,  as 
special  constable,  a  warrant  for  the  arrest 
of  plaintiff  as  a  poll-tax  defaulter.  ^)  Tbat 
H.  O.  Harbin,  as  such  constable,  went  to 
Seneca,  In  said  coonty,  and  found  plaintiff 
at  work  In  the  mills  of  tiie  Courtney  Mann- 
factnrlng  Company,  and  collected  from  him 
the  Bum  of  fonr  »Vi*o  dollars,  and  rec^pted 
him  for  said  sum.  (4)  That  the  Items  cmn- 
poslng  said  sum  of  foar  "/lao  doUais  were: 
One  dollar  for  pt^  tax;  fifteen  cents  pen- 
sity;  one  dollar  costi  for  Thomas  Blbb^ 
county  treasurer,  for  making  affidartt  before 
said  magistrate  charging  plaintiff  with  haV- 
ing  made  d^atilt  In  the  payment  o£  poll  tax 
for  the  year  1886;  forty  cents  for  costs  of  J. 
W;  Todd,  magistrate,  tor  iMnlng  said  war- 
rant; one  dollar  tor  cost  J.  W.  Tpdd  for 
trial  of  idalntlff  on  said  warrant;  and  (me 
dollar  for  the  said  H.  0.  Harbin,  constable, 
for  making  arrest  (6)  That  H.  O.  Harbin 
paid  over  to  drfendont  tbree  *Vi«a  dollars 
of  the  money  thus  arileeted  from  plaintiff, 
ttw  same  being  the  account  collected  less  the 
one  dollar  retained  by  blm  for  an  alleged  ar^ 
rest  of  plnlntirr.  (6)  There  was  no  trl^l  of 
plaintiff  before  J.  W.  Todd,  matfstrate,  <m 
the  waztant  aforesaid.  Nelthw  did  the 
plaintiff  appear  before  the  said  magistrate, 
and  plead  goU^.  There  being  no  trial,  no 
plea  olC  guilty,  it  f oHows  necessarily  tbat 
than  can  be  no  sentence  imposed  nor  fin* 
ocrilected.  I  find  as  mattw  of  law  that  de- 
fendant Is  not  entitled  to  the  cost  for  an  al- 
lseed ,trlal  which  has  never  been  had.  Con- 
stractlve  costs  cannot  be  diarged.  Whm  an 
officer  claims  cost  for  official  service^  he  moat 
be  aUe  to  show  that  the  services  charged  fw 
have  been  actually  rendered.  An  <^cer  can- 
not o<dlect  cost  without  bdng  aUe  to  bottom 
his  charges  upon  surlce  rendered  In  accord- 
anee  with  some  provlalon  of  the  statute  law. 
Mo  trlsl  having  been  bad  cu  the  wacrsat 
chnrglug  plaintiff  with  having  made  defauU 
In  tiie  mattOT  of  payoicait  of  poD  tax,  th0  ' 
fnidant  bad  no  legal  right  to  ff^«?t  i 
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ylalatig  one  dollar  for  sacb  alleged  trial. 
Onljr  the  coats  whicb  bad  accrued  at  the 
time  of  tbe  collection  of  tbe  mone;  from 
plaintiff  can  be  retained  by  defendant.  Sec* 
tlon  2570  of  tbe  Revised  Statutes  probibits 
any  olticer  from  making  improper  charges 
for  official  service,  and  imposes  a  forfeiture 
of  ten  times  tbe  amount  so  Improperly  char- 
ged to  be  recovered  by  suit  in  tbe  court  of 
common  pleas.  Defendant,  having  collected 
one  dollar  frMU  plaintiff  on  acccount  of  the 
alleged  trial  as  aforesaid,  Is  liable  to  forfeit 
ten  times  tbe  amount  thereof,  to  wit,  ten  dol- 
lars. Defendant  having  collected  also  one 
dollar  tor  cost  of  County  Treasurer  Thomas 
Bibb  for  swearing  out  said  affldavlt,  when 
no  such  charge  is  allowed  by  law,  the  same 
cannot  be  held  by  blm,  and  sbould  be  re- 
funded to  plaintiff.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  plaintiff  bare 
judgment  against  defendant  for  the  sum  of 
eleven  dollars  and  costs." 

Tbe  grounds  of  appeal  are  as  follows:  "J. 
W.  Todd,  magtetratw^  the  defendant  herein, 
appeals  from  tbe  decision  and  judgment  of 
bla  honor,  I.  D.  Wltherspoon,  rendered  in 
the  Bbove-atated  case  at  the  September  term 
of  tbe  court  of  common  pleas  tor  Oconee 
county  upon  the  following  grounds:  (1)  Be* 
cause  said  decision  or  finding  is  not  jusUfled 
by  the  law  the  evidence.  (2>  Because  the 
maximum  penalty  prescribed  1^  statute  for 
tbe  misdemeanor  of  failure  to  pay  poll  tax 
mu  not  exceeded  1^  defendant  (S)  Be< 
<^n8e  no  cost  not  provided  for  In  the  statute 
prescribing  what  "cost  and  fea"  shall  be 
chafed  by  magistrates  was  charged  against 
the  plaintiff.  (4)  Because  pliUntlff  was  giv- 
en the  alternative  of  coming  to  court  for 
trial  under  the  warrant  or  of  paying  a  sum 
of  money  wUch  was  stated  to  be  four 
dollars.  (6)  Because  any  one  charged  with 
a  mlsdemeauM',  having  been  arrested,  uid 
foiling  to  appear  for  trial,  may  be  tried  tn 
his  absence.  (6)  Because  no  question  Is 
raised  of  the  right  of  defendant  to  have  bad 
plaintiff  before  sworn,  thereby  detaining 
plaintiff  from  bis  dally  labw  at  a  loss  of 
time  to  pUUntur  and  the  impoflltton  of  a  fine 
of  ten  dollars  and  costs,  or  Imprlsonmoit,  If 
found  guilty  as  prestrlbed  In  section  6  of  an 
act  to  raise  supplies  and  make  appropria- 
tions for  the  fiscal  year  commencing  Novem- 
ber 1,  1801,  passed  by  ttM  gmetal  assunl^ 
of  1884.  (See  Acts  and  Joint  BeMrtuttons, 
page  770.)  (7)  Because  defendant  could  have 
tried  plaintiff  fwmally,  and*  If  oonvletttd, 
eould  have,  by  law.  Imposed  a  fine  and  omts, 
amounting  In  total  to  the  sum  of  fifteen 
^ViM  dollars.  ^  Becatue  defendant  did 
no^  In  pwmltting  plaintiff  to  pay  the  sum  vC 
mxmef  received  of  him,  tberetqr  waive  his 
right  to  ■try'  plaintlfl,  and  Impose  tbe  fun 
penalty  prescribed  In  the  act  above  men- 
tioned. (9)  Because  i^ntifl,  having  bme- 
flted  by  the  said  settlement,  had  no  standing 
m  court  under  sectltm  2S70  of  Revised  Sta^ 
ntes.  (10)  Because  defendant  cannot  be  held 


liable  for  any  statements  made  to  plaintiff 
by. the  deputy  who  executed  the  arrest  war- 
rant. (11)  Because  defendant  only  permit- 
ted the  said  deputy  to  bring  said  sum  of 
money,  instead  of  the  body  of  plaintiff,  aa 
commanded  by  said  warrant  (12)  Because 
said  decision  or  finding  makes  undue  and 
improper  reflection  on  defendant  in  making 
it  appear  that  defendant  collected  from  said 
plaintiff  and  retained  one  dollar  for  cost  for 
the  county  treasurer,  there  being  no  proof 
that  defendant  made  any  such  charge,  or.  If 
made,  that  It  had  not  been  paid  to  the  said 
county  treasurer.  (18)  Because,  by  nuifcing 
said  reference  to  a  matter  so  tortfgn  to  this 
action,  the  court  showed  undue  bias  against 
defendant  (14)  Because  no  poll  tax  what- 
ever was  collected  of  idalntlff  by  defendant 
(IS)  Because  plaintiff,  having  failed  to  pay 
his  poll  '  made  himself  liable  for  a  mis- 
demmncv.  (16)  Because,  under  the  law,  all 
sums  collected  were  in  the  nature  of  a  pen- 
alty for  an  admitted  misdemeanor." 

J.  W.  Todd.  In  pro.  per.  Jaynea  A  Shdw. 
for  respondent 

UclVBB,  a  J.  Tbe  plaintlfl  brought  tbls 
action  to  recover  the  forfeiture  Incurred  by 
defendant,  under  the  provisions  of  section 
2670  of  the  Revised  Statutes  of  18S8.  rme 
case  was  faeazd  bis  honor.  Judge  Wlther- 
spoon, consent  without  a  jury,  a  trial  by 
jury  having  been  waived.  Being  a  law  case, 
the  facts  as  found  by  the  circuit  judge  an 
conclusive  upon  this  court,  as  has  been  hcU 
in  numerous  cases.  Under  the  facts  so  found, 
there  can  be  no  doubt  that  Uie  judgment  ren- 
dered Is  free  from  error.  Tbe  langpags  of 
tbe  section  above  dted  Is  so  ^aln  as  to  leave 
no  room  tor  argument  Bee  Tlnsley  v.  Klr- 
by,  8  8.  0.  118,  where  a  similar  etatntocy 
provision  was  »forced.  In  justice  to  all 
parties  concerned,  the  rqwrter  should  inoK- 
porato  In  bis  reiiwt  of  the  case  ttie  decree  irf 
tbe  circuit  judge,  where  the  facts  will  be 
found  fully  and  deaily  aet  forth,  as  well  as 
die  grounds  of  aweal*  la  jusOo^  however, 
to  ttw  d^ootdant,  who  la  a  pabUc  offlc«,  we 
take  pleasure  la  saying  that  we  find  nofliliig 
In  the  case  Indicating  any  improper  motive 
or  intentional  wrongdoing  in  cliarglng  and  re- 
ceiving man  and  other  costs  than  soch  as 
are  allowed  by  law.  StlU  flie  fact  remaliiB 
that  he  did  receive  soch  Illegal  costs,  and  Is, 
therefore,  liable  to  tbe  fOrfeltiire  plainly  i^ 
scribed  by  the  statute.  TUa  would  ueces- 
sarQy  require  that  the  Judgment  aiweaUl 
£n»u  tfwnld  be  affirmed;  but,  as  oonnad  tat 
respondent  has  very  frankly  stated,  in  his 
printed  argument  that  **alnoe  the  trial  and 
renditloo  of  judgment  In  drcnlt  court,  Hioib- 
aa  Kbb,  county  treaanrer  of  Oconee  coonty, 
has  refunded  to  ^alntlff  the  U  collected  br 
d^endant  for  htan,  and  hence  napmdoit 
aaka  only  that  the  judgment  below  be  afSrm 
ed  aa  to  the  910  torftiture  »jfotXitaA  tat 
tbe  Illegal  collection  of  $1  aa^oeta  for  an  al- 
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l«ced  trial  that  wu  narcr  had  befon  defend- 
ant" TTm  Judgment  of  this  ooort,  therefore, 
is  that  the  jndguient  of  the  drenlt  coort  be 
reversed  tmless  the  plaintiff  shall,  within  10 
days  after  written  notice  of  this  judgment,  en- 
ter a  remlttltnr  on  the  record  for  the  sum 
of  and  that  upon  the  taitry  at  snch  remit* 
tltor  the  Judgment  appealed  tnm  ba  adOnD* 
ed  for  the  sum  of  $10. 


(«  8.  a  «s> 

OONNOR  T.  ASHIiBT  et  aL 
(Supreme  Ooort  of  Soath  Carottna.    June  SO, 
1897.) 

BquitT— Fraod — Anhdluito  Satisfaction 

OF  JCDOMKNT. 

A  complaint  alleged  that  plaintiff, ,  as  attor- 
ney, prosecDted  an  actioo,  and  recovered  jadg^ 
ment,  for  two  of  the  defendants,  against  de- 
fendant ezecQtor,  who  was  adjudged  to  pay  the 
amonnt  thereof  for  ^e  other  defendants  to  the 
master,  who  was  directed  to  pay  therefrom  to 

ftlaintiS  $I>00,  as  his  fee;  that  defendants  col- 
□ded  together,  and  made  a  settlement,  where- 
by defendant  ezecntor  was  discharged  from  liar 
buity;  and  that  he  did  not  pay  the  money  to 
the  master;  and  that  plaintifl  had  not  received 
his  tee.  The  comptamt  prayed  for  judgment 
for  $600.  Held  that,  though  the  allegations  did 
not  entitle  plaintiff  to  the  relief  asked,  the  com- 
plaint was  not  demurrable,  since,  if  defendant 
brought  about  the  satisfaction  of  the  Judgment 
by  collusion  to  prevent  payment  of  his  fee,  such ' 
ulMatlon  of  tnuA  gave  the  court  equitable  ju- 
risdiction to  declare  the  satisfaction  a  nullity. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Joseph  H.  Earle,  Judge. 

Action  by  A.  B,  Connor  against  Mary  M. 
Ashley,  Harriet  Ashley,  and  W.  A.  Holman, 
executor  of  William  Ashley,  deceased.  E*rom 
orders  sustaining  a  demurrer  of  the  executor 
to  the  complaint,  and  overruling  a  demurrer 
of  the  other  def^dants,  plaintiff  and  defend- 
ants appeal  Affirmed  as  to  the  or6ev  over- 
ruling the  demurrer,  and  reversed  as  to  the 
order  sustaining  the  demurrer. 

Pattenon  A  Hohnan,  for  appellanta.  L  h. 
ToUn,  tot  respondents. 

OART,  J,  What  this  case  was  called 
fbr  bearing  in  the  circuit  court,  the  defend- 
ants, H.  M.  Aahl^,  H.  I.  Ashley,  and  W.  A, 
H<riman,  demurred  to  the  complaint,  on-  the 
ground  that  It  did  not  state  facts  stiffldent  to 
constitute  a  cause  of  actlmi.  The  presiding 
judge  sTMtalned  the  demurrer  as  to  W.  A. 
Holman,  and  dlamlssed  the  complaint  as  to 
him,  but  overruled  the  demtirrer  as  to  the  de- 
fendants H.  M.  Ashley  and  H.  L  Asbl^. 
Both  the  plaintiff  and  the  defendants  have 
appealed  from  orders  of  the  circuit  jtidge, 
and,  by  consent  the  a^eals  ven  heard  to- 
gether. Tb»  complaint  is  as  fellows:  '*nie 
plaintiff,  complaining  of  the  above-named  de- 
fendants, alleges:  0)  That  the  plaintiff  was 
at  the  time  hereinafter  mentioned,  and  stni  is, 
an  attMnoy  and  conns^or  at  law,  duly  li- 
censed and  authorized  to  practice  In  the 
courts  of  this  state.  (2)  That  William  AiOdey 
died  in  flie  year  18TB,  leaving  of  force  his 


last  will  and  testament,  which  was  duly  ad- 
mitted to  probate  In  the  probate  court  for 
said  county;  and  the  defendant  W.  A.  H<ri- 
man  duly  qualified  as  an  executor  of  said 
win,  and  was  at  the  times  hereinafter  men- 
tlooed,  and  still  is,  an  executor.  (8)  That  In 
tike  year  1885  this  plaintifl  was  retained  as 
an  attorney  and  counselor  at  law,  to  bring, 
and  did  bring,  as  such  attorney,  an  action  on 
behalf  of  the  defendants  Mary  M.  Ashley  and 
H.  Irene  Ashley,  who  were  then  Infants, 
against  the  d^endant  WtUlam  A.  Holman, 
as  exectitor,  as  aforesaid,  In  this  court,  and 
recovered  a  judgment  in  this  action  In  favw 
of  said  Mary  M.  Ashley  and  H.  Irene  Ashley, 
against  said  William  A.  Holman.  as  executw, 
as  aforesaid;  and,  by  an  order  or  decree  In 
said  action,  said  executor  was  adjudged  and 
ordered  to  pay  Into  the  hands  of  the  master 
for  said  comity,  within  ninety  <90)  days  after 
notice  of  the  filing  of  said  order,  the  sum  of 
one  thousand  dollars  for  Mary  M.  Ashley,  and 
one  thousand  dollars  for  H.  Irene  Ashley; 
and  it  was  further  ord»«d  that,  out  of  the 
said  two  thousand  dollars,  said  master  shotdd 
pay  over  to  the  plaintiff  herein  the  sum  ot 
ftve  hundred  dollars,  as  a  foe  for  his  services 
as  attorney  In  said  action.  That  notice  of 
the  flUng  of  said  order  was  served  on  W.  A. 
Holman,  defendant,  on  July  16^  1880.  (0 
That,  in  order  to  avoid  and  prevent  the  pay- 
ment of  said  fee  to  this  plaintifl,  the  defend- 
ants herein  colluded  together,  and  the  said 
Mary  M.  Ashley  and  H.  Ir»e  Ashley  receiv- 
ed a  certain  sum  of  money,  the  amount  <it 
which  Is  to  the  plalntlfls  unknown,  directly 
from  the  said  William  A.  Holman,  as  execu- 
tor as  aforesaid,  In  settlement  and  satisfac- 
tion of  the  said  sum  of  two  thousand  dollars, 
to  be  paid,  nttd«'  said  order,  into  the  hands 
of  the  said  master,  for  them,  and  released  and 
dischai^red  said  William  A.  Holman,  as  exec- 
utor, as  aforesaid,  from  all  liability  under 
said  order;  and  the  said  William  A.  Holman, 
as  executes,  as  aforesaid,  has  never  paid  ssJd 
money  into  the  hands  of  said  master,  nor  baa 
this  plaintiff  been  paid  said  sum  of  five  hun- 
dred doUars  so  ordered  to  have  been  paid 
him  as  a  fee.  0S)  niat.  In  order  to  enfcaree 
compliance  with  the  said  order  by  the  said 
William  A.  Holman.  this  plaintiff,  as  attor^ 
ney  in  said  action,  obtained  a  rule  Issued  out 
at  this  said  court  requiring  the  said  William 
A.  Holman,  as  uecutor  as  afmsald,  to  show 
cause  why  he  should  not  be  attached  for  con- 
tempt In  falling  to  cottiply  wun  the  terms  of 
said  order;  and  It  appearing  by  the  return  of 
said  William  A.  Holman,  as  executw,  as 
aforesaid,  to  said  rule,  that  he  had  made  the 
settlemrat  directly  with  the  said  Mary  M. 
Ashley  and  H.  Irene  Ashley,  stated  in  the 
fotuth  parsgraph  of  this  complaint,  said  rule 
was  discharged.  Wherefore  the  plaintifl  de- 
mands Judgment  against  the  defendants  f«r 
the  said  simi  of  five  hundred  dollars,  together 
with  interest  thereon  from  the  16th  day  ot 
October,  1880,  and  the  coets  and  disburse- 
ments at  tUB  actlMi.''  ^  . 
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27  flOUTHBAOTHEN  RHPOBTSB. 


A  complaint  to  not  dannixable  wben  Its  al> 
l^dons  show  that  the  plaintiff  is  entitled  to 
some  relief,  although  he  to  not  entitled  to  the 
r^ef  for  which  he  prays.  In  this  case  the 
plaintiff  prays  for  a  Jodgment  against  the  de- 
fendants for  the  sum  of  |600,  with  Interest 
and  costs.  While  the  facta  alleged  in  the 
complaint  do  not  show  that  he  is  entitled  to 
SQch  Judgment,  they,  neverthelesa,  ahow  that 
he  la  entitled  to  relief.  The  complaint  char- 
ges the  defendants  with  bringing  about  sat^ 
lafactlon  of  the  judgment  therein  mentlMied, 
through  collusion.  In  order  to  prevent  the  pay- 
ment oC  his  fee.  This  allegation  of  fraud 
glTes  the  court  jurisdiction  to  exercise  its 
equitable  powers,  and,  If  the  facts  are  true 
as  alleged  (upon  which  thia  court,  of  conrse, 
does  not  express  Its  opinion),  then  the  satis- 
faction of  the  judgment  should  be  declared 
a  nullity,  and  the  plaintiff  should  be  allowed 
to  enforce  his  rights  under  said  judgment. 
Having  reached  the  conclusion  that  the  com- 
plaint la  not  obnoxious  to  the  demurrer,  this 
court  deems  it  advisable  not  to  enter  Into  an 
extended  discussion  of  the  case  at  this  time, 
as  it  has  not  yet  been  tried  upon  its  merits. 
It  la  the  judgment  of  this  court  that  the  or- 
der of  the  circuit  court  overruUng  the  de- 
murrer aa  to  M.  M.  Ashley  and  H,  I.  Ashley 
be  affirmed,  and  that  the  order  sustaining 
the  demurrer  as  to  W.  A.  Hoi  man  be  re- 
Tened. 

(tf  s.  a  m 

JOHNSON  et  al.  v.  MASTERS, 
(Supreme  Court  of  South  OarollDa.   July  1* 
1897.) 

RBVBBiitOB  OM  DarAtrLi^ExoiPnoHa  to  Bhpokt 
— FoRKCixksURB  —Costs. 

1.  Id  an  action  to  foreclose  a  mortgage,  where 

defendaot  was  in  default  it  was  competent  for 
t3ie  circuit  Judge,  under  Code  Civ.  Proc.  S  267, 
to  refer  the  cause  to  a  Q>eci&]  referee  to  ascertain 
and  r«>ort  the  amonnt  doe,  and,  on  the  deliveir 
of  such  report,  to  render  judgment,  without  al- 
lowing time  In  which  defendant  might  except  to 
•nch  report 

2.  Where  the  circuit  judge,  in  a  decree  of  fore- 
doflore,  made  provision  that  the  clerk  enter  the 
costs  and  disbursements,  as  required  by  Oode 
(3v.  Proc.  I  S26,  defendant  haa  no  ground  of 
exceptbm, 

8.  A  mistake  of  IB  or  20  cents  in  the  compnta- 
tion  of  the  amount  dae  on  a  note  and  mortgage, 
as  claimed  by  defendant  constitutes  no  error, 
where  It  Kppam  by  computation  made  plain- 
tiffs tliat  Boch  mistake  was  of  some  18  cents 
against  plaintiflik 

Appeal  from  common  pleas  circidt  court  oC 
Lanrens  county;  Ernest  Gary,  Judge. 

Action  by  J.  T.  Johnson  and  another  agiUnst 
J.  D.  Masters.  From  a  judgment  in  favor  of 
[dalntlffa,  defendant  appeals.  Affirmed. 

Hydrick  ft  Wflaon,  tot  i^tpellant  JohnKm 
ft  BldH7,  far  revondBnti. 

POPE,  J.  The  plalntUEi  coinmenced  their 
aetkm  against  the  defendant  t^^  the  service  of 
^e  BUmmonH  and  complaint  on  tba  IWh  day  of 
Septonber,  1S96,  in  tba  court  of  common  pleaa 
for  lAurens  county,  in  this  etate^  for  tbs  tan- 


damn  «C  a  mortgacak  On  the  16tli  day  itf 
September,  1806,  the  notice  of  Us  poidena  was 
dniy  filed.  The  defendant  failed  to  answer  or 
demur,  and  gave  no  notice  of  appearance^  Ac- 
cording to  tiM  requirements  of  the  Code  of  Fro- 
oednre,  the  derk  of  the  court  of  common  pleas 
placed  the  cause  on  calendar  8.  On  the  8th 
day  of  October,  1880,  In  term  time,  and  hi  open 
court,  the  presiding  judge  made  an  order  refer- 
ring the  cause  to  J.  B.  Parks  as  special  referee 
"to  calculate  the  Inters  on  the  note  and  mort- 
gage sued  on  herein,  and  veipifrt  to  this  court 
with  all  convenient  speed  the  amount  due  by 
defendant  to  plaintiffs  on  said  note  and  mort- 
gage." This  report  was  made  on  the  same  day 
of  the  order,  and  judgment  was  rendered  on 
the  same  day.  No  notice  was  given  tlie  defend- 
ant thereof.  He  (the  defendant)  now  appeals 
to  this  cotu-t  on  three  grounds:  "(1)  That  his 
honor  erred  In  rendering  any  Judgment  herein 
against  defendant  on  the  day  upon  which  the 
special  referee  made  his  report,  thereby  depriv- 
ing him  of  his  right  to  except  thereto  within 
ten  days  thereafter;  (2)  that  tils  honor  erred 
In  decreeing  that  the  sheriff  pay  plaintiffs  In- 
terest from  the  date  of  the  decree  upon  the  costs 
and  charges  In  tbSa  action;  (3)  that  the  amount 
for  which  judgment  was  rendered  was  excen- 
Ive."  We  will  dispose  of  these  grounda  In 
their  ordw. 

Bo  far  aa  the  first  Is  concerned,  we  are  at  a 
loss  to  conceive  what  course  could  have  been 
pursued  other  than  that  adopted.  The  defend- 
ant made  no  appearance,  nor  did  he  answer  or 
demur.  Therefore  he  left  it  In  the  power  of 
the  court  to  dtspoee  of  tlie  action  aa  If  upon  an 
agreed  state  of  lacts,  for  he  nellber  controvert- 
ed a  single  fact  nor  did  he  object  to  any  Jndg- 
ment  within  the  scope  of  the  complaint  Un- 
der section  207  of  the  Code  of  OlvQ  Procedure 
It  is  competent  for  the  drcnlt  Judge  to  giant 
relief  In  default  cases,  when  in  chancay,  with 
or  without  a  reference,  as  he  may  deem  pn^Kr. 
In  the  case  at  bar  the  circuit  judge  could  have 
made  tite  calculation  hlnuwlf.  If  be  bad  done 
this,  the  defendant  could  not  have  complained 
tliat  time  was  not  given  him  to  object,  tar  by 
his  failure  to  appear  be  had  forfeited  this  rl^L 
The  terms  of  the  order  of  reference  In  the  cane 
at  bar  were  merely  to  ascertain  by  calculatloa 
the-  amount  due.  Rule  62  of  the  circuit  court 
ralee  was  complied  with  fully  In  this  case.  .^»- 
pdlant  cites  McOee  v.  Merriman,  43  8.  lOS; 
20  S.  B.  971,  as  sapportlttg  hla  groand  of  ap- 
peal. As  we  view  that  case,  it  has  no  applica- 
tion here,  for  In  that  case  an  answer  had  bem 
served,  and  after  the  referee  or  maste  made 
his  report,  of  whldl  a  copy  was  aorved  iqMm 
tlie  attorney  for  the  defendant  who  had  an- 
swered, judgment  was  taken  on  said  report  be- 
fore the  10  daya  In  Trtiicb  defendant  had  tbe 
light  to  file  exceptions  bad  elapsed.  In  NoblM 
T.  Hogg,  86  S.  0.  829,  15  8.  BL  8S8.  this  coort 
held  that,  aa  the  drcnlt  jadge  only  called  upoa 
a  special  referee  to  ascertain  the  amount  doe  tn 
accordance  with  his  decree,  no  time  wai  to  be 
allowed  for  oraqidimiL  Tbto  txmptkm.  li «««» 
ndad. 
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Ab  to  tbe  seomd  eroeotSaa,  nctloa  820  of  ttie 
Code  of  CItU  Procedure  requlrea  tbe  derfc  to 
enter  the  costs  and  disbUTBementa  aa  allowed 
by  law.  Tbe  circuit  )wig^  In  bis  decree,  made 
provisloo  for  this  act  on  the  part  of  the  dak. 
This  exception  la  OTeimled. 

Lastly,  we  vlU  consfder  tbe  tblrd  grotmd  of 
appeaL  App^Oant  frankly  admitted  In  his  ar- 
foment  tiiat,  If  any  error  existed,  It  was  only 
(or  15  or  20  cents.  By  tbe  calculation  of  re- 
spondent, It  appears  that  the  referee  erred  aa 
againat  reqwndents  some  18  cents.  We  find  no 
enoT,  It  iB  tbe  ^ndgment  of  this  court  that  tbe 
lodgment  of  the  drcult  court  be  afBrmed. 


(4»  8.  c.  40) 

EGAN  et  al.  t.  RATSOB. 
(Snpreme  Conrt  of  South  Carolina.    June  SO, 

HuiKiBO  Women— SuRBTTBHip— Estoppel— Bona. 

PlDK  PuaCBASBItB.  ' 

1.  Where  a  mortgage  was  aarigned  "in  consid- 
eration of  advances  made  by"  the  assignee,  etc, 
and  tbe  aaalgnee  gave  no  erfdence  as  to  when  the 
advances  were  made,  on  the  issue  of  his  being 
a  bona  fide  holder.  It  ii  presumed  that  the  ad^ 
Tanoes  were  made  before  the  assignment,  and 
not  contemporaneoQBly  therewith. 

2.  Where  a  married  woman  signed  a  mort- 
gage as  sm^ty,  the  men.  fact  that  It  recited  that 
It  was  made  for  the  benefit  of  her  separate  es- 
tate did  not  estop  her  from  deoyiog  that  fact 
as  against  the  mortgagee  or  an  assigDee  of  the 
mortgage  who  took  the  assignment  in  considera- 
tfam  of  a  past  Indebtedness  due  to  Um  from  tbe 
nMvtgagee, . 

Appeal  from  common  pleas  drcnlt  ebtirt  ot 
Bamw^  oonnty;  Joseph  H.  Barle,  Judge. 

Action  Oeorge  W.  Egan  and  A.  J.  Pitt- 
man  against  S.  J.  Bayaor  to  foreclose  a  mort- 
gage of  real  estate.  From  a  judgment  for  de- 
fendant, plalntffb  appeaL  Affirmed. 

J.  N.  Nathans,  for  appellants.  Patterson  ft 
Holmnn,  for  reepondent. 

QART,  A.  J.  The  plaintiffs  commenced  tbls 
action  on  tbe  26th  of  January,  1895,  to  fore- 
close a  mortgage  of  real  estate.  Xlie  com- 
plaint alleges  that  Q.  W.  Bgan  and  A.  J.  Pitt- 
man  were  co-partners  doing  btisinesB  In 
Charleston  under  tbe  firm  name  of  Plttman 
Bros,  at  the  times  mentioned  In  the  ctmiplalnt; 
that  on  tbe  lat  of  January,  iSdi,  the  defend- 
ant, S.  J.  Bayaor,  executed  ber  bimd  to  M.  A. 
Moye,  H.  J.  Moody,  and  A.  B.  Hooten.  eo- part- 
ners as  Uoye,  Moody  &■  Oo.,  conditioned  for 
tbe  payment  of  ¥1,500  one  year  from  the  date 
tfaoreof,  with  toteiest  at  tbe  rate  of  8  per 
cent,  per  annam,  and  to  secnre  its  payment  ex- 
ecuted a  mortgage  on  a  tract  of  land  In  Barn- 
well connty;  that  said  mortgage  was  duly  re- 
corded; that  thereafter  A.  B.  Bootoi  asalgoed 
bis  Interest  in  aaM  mortgage  ta  KL  A.  Moye 
and  H.  J.  Moody,  and  that  M.  A.  Moye  and  H. 
J.  Moody,  co-partners  as  Moye.  Moody  A  Co., 
asslgaed  sold  bond  and  mortgage  to  Ptttman 
Bros.;  tbat  tte  Sum  of  91,268.40  with  intoeat 
from  the  1st  of  JanuaiTf  18M»  Is  doe  ttamoQ; 


and  prkys  for  a  fArecroeove'Of  the  mortgage. 
The  defradaat,  in  her  answer,  sets  up  the  de- 
fowe  that  she  was  a 'married  wonifin  at  the 
time  of  the  execution  of  said  mortgage,  and 
tbat  tt  was  given  to  secnre  the  payment  of  her 
husband's  Ind^tedness.  After  hearing  tbe 
case  upon  testlmouy  taken  before  the  master, 
bis  honor.  Judge  Earle,  filed  the  following  de- 
cree: "Thhi  is  an  action  on  tbe  part  of  tbe 
plaintiffs  to  foreclose  a  mortgage  on  real  es- 
tate In  said  coosty.  The  defendant,  S.  J. 
Raysor,  sets  up  that  she  was  a  married  wo- 
man, and  the  said  mortgage  and  bond  were 
given  to  secure  tbe  purchase  of  a  one-third  In- 
terest bought  in  the  mercantile  firm  composed 
of  M.  A.  Moye,  H.  J.  Moody,  and  A.  B.  Hooten, 
her  btisband,  and  that  tbe  said  mortgage 
was  gWea  to  secure  such  purchase.  It  also 
appeared  In  that  mortgage  that  tbe  defendant 
declared  tbat  said  mortgage  was  gfren  for  tbe 
benefit  of  her  separate  estate.  The  said  mort- 
gage was  originally  made  to  tbe  firm  of  Moye, 
Moody  8c  Co.,  composed  of  M.  A.  Moye,  H.  J. 
Moody,  and  A.  B.  Hooten,  and  tiie  said  A.  B. 
Hooten  transferred  his  interest  In  the  said 
bond  and  mortgage  to  the  said  M.  A.  Moye  and 
H.  J.  Moody.  And  It  also  appears  that  there- 
after the  said  H.  J.  Moody  and  M.  A.  Moye 
transferred  and  assigned  the  said  bond  and 
mortgage.  In  conidderatlon  of  past  advances, 
to  tbe  said  Plttman  Bros.,  as  appeared  on  the 
face  of  the  assignment;  that  same  was  In  con- 
sideration of  past  advances,  I  am  satisfied 
that  the  position  of  Mrs.  Raysor  was  that  of 
a  surety  in  the  execution  of  the  said  mort- 
gage. Tbe  i^ainttffs  dalm,  however,  that  tbe 
def«idant  Is  estopped,  by  the  declaration  con- 
tained In  her  mortgage,  from  setting  up  such 
defenses.  I  am  satisfied  also  tSiat  this  conten- 
tion on  the  part  of  the  plaintiffs  would  be  cor- 
rect If  they  were  In  a  positltm  to  take  advan- 
tage of  such  estt^ipel,  but  their  position  was 
not  dianged  or  altered  by  reason  of  such  state- 
ment, made  In  the  mortgage,  by  tbe  defendant. 
The  mortgage  was  transferred  to  secure  past 
Indebtedness,  and  the  plalntMts,  therefore, 
parted  with  notbtng  of  present  value  In  consid- 
eration of  said  assignment.  The  action  of 
foreclosure  cannot  be  sustained,  and  It  Is  or- 
dered and  adjudged  tbat  tbe  complaint  be  dis- 
missed, with  costs." 

The  plalndffii  appealed  upon  the  following 
exeepttons:  *'<1)  Because  his  honor  erred  In 
finding  tbat  tbe  bond  and  mortgage  of  the  de- 
fendant, S.  J.  Raysor,  was  assigned  to  tbe 
plaintiffs.  Plttman  'Btoa.,  hy  Moye,  Moody  * 
Co.,  In  consideration  of  past  Indebtedness,  be- 
cause there  is  no  evidence  whatever  sustaining 
such  a  conclusion  of  fact  (2)  Because  his 
honor  erred  In  finding  tliat  It  appeared  upon 
the  face  of  tbe  assignment  from  Moye,  Moody 
A  Oo.  to  the  plaintiffs  that  tbe  same  was  mads 
In  consldaatfon  of  past  advances  made  by  tbe 
plaintiffs  to  Moye,  Ifoody  &  Co.,  whems  It  is 
submitted  that  the  proper  and  obvious  con- 
struction of  the  terms  of  said  assignment  la 
that  the  said  advances  were  made  in  consider- 
att>n  of  said  mIsum^.M^^U^^ 
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In  not  finding  that  the  plalittUb  were  entitled 
to  a  Judgment  for  toredosnre  nnder  aald  com* 
plaint.  (3)  Tbat  the  defendant  ha-rlng  de- 
clared In  aald  mortgage  tbat  the  same  was  giv- 
en for  the  benefit  of  ber  separate  estate,  the 
burden  of  proof  was  upon  her  to  ehov  tiiat 
the  estoppel  tberebj  created  waa  remoyed  by 
the  clrcnmBtancee  under  whi<di  the  plalntuts 
took  the  assignment  of  the  bond  and  mortgage 
aecnrlsg  the  same,  and  the  defendant  failed  to 
prove  such  clrcnmstancea,  and  hla  hmor  erred 
In  finding  that  the  plalntlfts  wek«  not  entitled 
to  a  Judgment  fw  foredosnre  nnder  aald 
complaint.  (4)  That,  even  If  It  were  true  that 
nhe  mortgage  vaa  assigned  by  Moye,  Moody 
&  Oo.  to  the  pialntlffB  for  a  past  Indebtedness, 
hla  honor  ened  In  finding  as  a  matter  of  law 
that  thoeby  the  plalntUte  conld  not  sustain 
an  actton  of  foreclosure;  whereas  it  Is  sub- 
mitted that  a  past  Indebtedness  was  a  good 
consideration  for  the  tranafert  and  the  estiy)- 
pd  created  against  the  d^endant  by  her  dec- 
laration was  not  in  any  manner  impaired 
ttiereby,  or  the  plalntlfts  thereby  deprived  of 
the  benefits  thereof.  (6)  Because  bis  honor 
erred  In  holding  that  the  posltltm  of  the  de- 
fendant was  that  of  a  surety  In  the  execntiixi  of 
said  mortgage;  whereas  It  Is  submitted  that 
said  bond  and  mwtgage  ao  given  by  her  waa 
to  enable  her  huaband  to  pnrchaae  an  Interest 
In  the  bualnem  of  Moye^  Ifoody  &  Co.,  and  It 
waa  not  given  to  secure  a  debt  of  her  husband, 
but  was  a  gift  which  she  was  competent  to 
make  to  her  husband."  The  d^mdant  alao 
gave  notice  that  ahe  woold  aak  that  the  said 
decree  be  sustained  upon  the  following  addi- 
tional grounda:  "(1)  Becauae  It  appears  from 
the  evidence  In  this  case  that  M.  A.  Moye  and 
H.  J.  Moody,  tbB  orlghwl  mortgagees,  who  as- 
signed the  bond  and  mratgage  herein  to  the 
plalntifl^  had  full  notice  of  the  object  and 
puipose  of  the  execution  of  a  bond  and  mort- 
gage, that  the  same  was  given  to  secure  a  debt 
of  the  defendant's  husband;  and  that  the^ 
were  not  misled  by  the  statem^t  contained  in 
the  aald  nuntgage  that  the  same  was  given  to 
secure  a  d^t  Incurred  for  the  benefit  of  de- 
fendant's separate  estate;  and  therefore  the 
plalntlfTa,  as  assignees  of  the  said  bond  and 
mortgage,  took  tbe  same  subject  to  all  the 
defenses  which  existed  between  the  original 
parties  to  said  contract  (2)  Because  the  orig- 
inal mortgagees,  Moye,  Moody  &  Co.,  had  full 
knowledge,  at  and  before  said  bond  and  mort- 
gage were  executed  and  delivered,  that  the 
mortgagor,  Jfrs.  S.  J.  Raysor,  was  thereby  as- 
suming the  position  of  a  surety  for  her  bus- 
band  in  the  purchase  of  an  Interest  in  the  busi- 
ness of  Moye,  Moody  &  Oo.,  and  that,  there- 
fore, under  the  law,  the  said  mortgage  waa  ab- 
solutely null  and  void  In  its  creation,  and  could 
not  be  revived  afterwards  by  an  eatoppel.  (S) 
Because  the  plalntlflb  failed  to  show  tbat  they 
were  misled  by  the  dedaratlon  contained  in 
the  said  mortgage,  or  that  their  aaslgneeB  were 
misled  to  theh-  i«ejudlce  by  the  said  state- 
ment. (4)  Because  the  assignees  of  a  bond 
and  mortgage  undar  seal,  as  In  this  case,  take 


the  same  subject  to  all  the  flnfansra  «xMIbc 

betweoL  the  original  parties.** 

The  exceptions  raise  the  following  qoca- 
tlons:  U)  Was  the  mortgage  executed  by 
the  defendant  to  aecniw  the  payment  at  her 
husband's  indebtedness?  ^  Wss  the  as- 
signment of  the  mortgage  to  the  plalntlA  In 
conaidoAtlon  of  past  tndebtednessT  (S)  Was 
the  defoidant  estopped  by  her  deduittons 
In  the  mortgage  from  setting  up  the  defense 
herelnbefwe  mentioned? 

We  wlU  proceed  to  consider  the  question 
whether  the  mortgage  was  executed  by  the 
defendant  to  secure  the  payment  of  her  hus- 
band's Indebtedness.  At  the  time  the  mort- 
gage was  executed  section  2067  of  the  Re- 
vised Stotutes  conttined  the  ffdlowlng  provi- 
Btou:  "A  married  woman  shall  have  the 
right  to  purchase  any  apedes  of  property  in 
her  own  name,  and  to  take  proper  legal  cw- 
v^ancea  therefor  and  to  bind  herself  Iff 
contract,  In  the  same  mann»  and  to  the 
same  extent  as  though  she  were  unmarried, 
which  contracts  shall  be  legal  and  obliga- 
tory, and  may  be  enforced  at  law  ox  tit 
equity  by  or  against  audi  married  woman  m 
ha:  own  name,  apart  from  her  husband: 
provided,  that  nothing  herein  ahall  enable 
aucb  married  woman  to  become  an  accommo- 
dation IndorsM,  guarantor,  or  surety,  nor 
shall  ahe  be  liable  on  any  promise  to  pay 
the  debt  or  answer  tm  the  default  or  liabil- 
ity of  any  other  persra;  and  provided  fur- 
ther, that  the  husband  shall  not  be  UaUe  tot 
the  debto  of  the  wife  contracted  prior  to  or 
aftw  their  marriage,  except  for  necessary 
support,  and  that  of  their  minor  chlldr^  re- 
siding with  her."  EL  a  Raysor,  when  ex> 
amined  as  a  witness  for  the  defendant,  testi- 
fied as  follows:  Bxamlned  by  Mr.  Holman: 
"Q.  Who  Is  the  defendant  in  this  action, 
Mrs.  S.  J.  BaysOT?  A.  My  wife.  Q.  Was 
she  your  wife  at  the  time  this  bond  and 
mortgage  were  executed?  A.  Yes,  sir.  Q. 
Where  Is  Mr.  Hooten?  A.  Dead.  Q.  Did 
you  ever  purchase  an  Interest  In  the  co-part- 
nership of  Moye,  Moody  &  Oo.,  which  was 
composed  of  M.  A.  Moye,  H.  J.  Moody,  and 
A.  B.  Hooten?  A.  Yes,  sir.  Q.  That  firm 
was  dissolved,  and  you  became  a  partner  In 
the  place  of  Mr.  Hooten?  A.  Yes,  sir.  Q. 
How  did  you  secure  the  purchase  of  the  one- 
third  interest  in  the  co-partn»8hIp?  A  I 
gave  a  bond  and  mortgage  of  300  acres  of 
land.  Q.  Who  gave  that  bond  and  mort- 
gage? A.  My  wife.  Q.  Was  that  Ut  asy 
sense  her  obligation,— the  purchase  of  tliat 
interest  In  the  partnership,— you  acquired 
that?  A.  Yes,  sir;  not  hers  at  alL  Q.  It 
was  undertaken  and  obligated  on  your  part, 
the  purchase  of  that  partnwship  with  Moye^ 
Moody  &  Oo.?  A.  Yes,  sir.  Q.  Did  yoor 
wife,  Mrs.  Raysor,  ever  doive  any  benefit 
troai  your  purchase  of  the  Interest  In  that 
stanf-tiiaX  partnership  bualnesa?  A  No^ 
sir;  nwe  at  all.  Q.  Did  you  undertake, 
yourself,  to  become  bound  to  the  parties  com- 
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CBt  in  that  business?  A.  Tea,  atr.  Q.  And 
tbis  mortgage  was  given  to  secure  your  obU- 
gaUons  m  that  behalf?  A.  Yes,  sir."  Cross- 
ezamlned  hj  Mr.  Nathans:  "Q.  Did  you 
know  that  your  wife  In  tbat  mortgage  bad 
declared  that  the  property  was  mortgaged 
for  the  benefit  of  her  separate  estate?  Did 
yon  know  It?  A.  1  don't  know  that  I  did. 
Q.  Yon  did  not  know  that  she  signed  that 
mortgage;  that  In  it  was  a  clause  saying  It 
was  for  the  benefit  of  her  separate  estate? 
A.  I  never  knew  anything  about  iV  Bodi> 
rect.  by  Mr.  Holman:  "Q.  There  cannot  be 
any  question  about  the  fact  that  you  pur- 
chased an  interest  in  this  store,  in  this  busi- 
ness, can  there?  (Plaintiffs'  counsel  objects 
to  the  Question  on  the  ground  that  it  is  not 
in  reply.)  A.  None  at  alL  Q.  And  there 
can  be  no  doubt  about  the  fact  that  your 
wife  had  no  direct  interest  in  that  matter? 

A.  None  at  all.  Q.  Did  Messrs.  Moody, 
Moye  &  Hootcn  lutow  at  the  time  that  this 
mortgage  was  given  that  you  were  making 
this  purchase  for  yourself,  Indiridually?  A. 
Tea,  sir.  Q.  Do  you  know  who  prepared 
this  mortgage  for  your  wife's  signature?  A. 
It  was  prepared  by  Mr.  Plttman."  Exam- 
ined by  Mr.  Nathans:  "Q.  Was  that  money 
paid  by  this  mortgage  the  only  money  you 
gave  that  firm  for  your  Interest  in  tbat  part- 
nership? A.  That  was  all."  Becalled:  Ex- 
amined by  Mr.  Patterson:  "Q.  Who  com- 
posed the  firm  of  Moye,  Moody  &  Co.  at  the 
time  you  bought  an  Interest  in  that  busi- 
ness?   A.  M.  A.  Moye,  H.  J.  Moody,  and  A. 

B.  Hooten.  Q.  What  Interest  did  you  pur- 
chase? A.  One-third  interest  Q.  What 
did  you  give  for  that  Interest?  A.  $1,500.00. 
Q.  Who  then  composed  the  new  firm?  A. 
IC  A  Moye,  H.  J.  Moody,  and  H.  C.  Raysor. 
Q.  What  was  the  style  of  the  new  firm,— the 
name?  A.  Moye.  Moody  &  Co.  Q.  Then  the 
name  was  not  changed  by  reason  of  your 
having  purchased  an  interest  and  becoming 
a  partner?  A.  No,  sir.  Q.  How  did  you  se- 
cure to  the  old  firm  the  amount  of  your  pur- 
chase,—the  payment  of  that  91,600.00?  A.  I 
got  my  wife  to  execute  a  bond  and  mortgage 
of  SOO  acres  of  land.  Q.  Tbat  is  the  bond 
and  mortgage  in  suit?  A.  Yes,  sir.  *  *  *" 
Examined  Mr.  Nathans:  "Q.  You  knew 
whet  the  numey  was  to  be  used  for,  did  yon 
not?  A.  Yes,  sir.  It  was  not  tot  Uie  bene- 
fit of  her  separate  estate.  She  warn  merel7 
becoming  surety  for  me.  Q.  Was  she  a  co- 
partner in  that  concern?  Whose  name  was 
It  that  vent  into  the  co-partn«rBbip7  A.  H. 
O.  Raysor.  Q,  And  she  was  paying  for  your 
latereet  out  of  the  money  she  obtained  in 
this  mortgage?  A.  Yes.  sir."  By  Mr.  Pat- 
tanmn:  "Q.  Do  you  know  If  Mr.  Plttman  had 
that  m<ntgage  drawn?  A.  He  sent  It  to  ba 
signed.  I  only  know  that  much."  BecaUed; 
examined  by  Mr.  Patterson:  "Q.  If  yon 
know  anything  of  your  own  knowledge  In 
rafonnce  to  the  preparation  of  tiiat  bond  and 
mortgage,  please  state  what  you  know.  A. 
I  kaow  that  the  bond  and  mortgaga  was  aaot 
by  Plttman  to  hare  it  Idgned.   Q.  Bent  to 


whom?  A.  To  Moye,  Moody  &,  Co.  Q.  And 
did  they  turn  It  ever  to  you?  A.  They  turn- 
ed it  over  to  ne."  The  foregoing  was  prac- 
tically all  the  testimony  introduced  upon  this 
qaestlon,  the  only  other  witness  being  A.  J. 
Plttman.  who,  It  seems,  knew  nothing  as  to 
the  consideration  Inducing  the  execution  of 
the  mortgage.  The  testimony  saOsfles  us 
tbat  the  presiding  Judge  was  correct  In  bis 
finding  tbat  the  defaudaat  was  marely  a  siu» 
ty,  and  the  exceptions  ralainc  this  Question 
are  overruled. 

We  will  next  consider  the  question  wheth- 
er the  assignment  of  the  mortgage  was  im 
consideration  of  past  indebtedness.  Hie  aih 
Bignment  was  in  the  following  words: 

"State  of  South  Carolina.  In  conslderatloa 
of  advances  made  by  George  W.  Bgan  and 
A.  J.  Plttman,  co-partners  as  Plttman  Bros., 
to  M.  A.  Moye,  H.  J.  Moody,  co-partners  as 
Moye,  Moody  &  Co.,  we.  M.  A.  Moye  and  H. 
J.  Moody,  do  hereby  assign,  transfer,  and 
set  over  the  within  mortgage  unto  G.  W. 
Egan  and  A.  J.  Pittman,  co-partners  as  Pitt- 
man  Bros.,  their  executors,  adminlstratorB, 
and  assigns.   Witness  our  hands  and  seals 

this    day  of   ,  A.  D.  1894.    M.  A. 

Moye.  [L.  S.]  H.  J.  Moody.  [L.  S.] 

"Signed,  sealed,  and  delivered  in  the  pcaa- 
ence  of  J.  P.  Moody,  S.  M.  Pressley." 

The  testimony  of  A.  J.  Pittman  throws  no 
light  whatever  on  tills  question.  In  the  ab> 
sence  of  testimony  showing  when  the  advan- 
ces were  made  this  court  Is  of  the  opinion 
that  the  advances  mentioned  in  the  assign- 
ment were  made  before  It  was  executed.  If 
the  assignment  had  mentioned  that  It  was 
made  in  consideration  of  so  many  dc^lara, 
the  appellant  might  well  contend  tbat  It 
meant  money  paid  at  the  time  of  the  assign- 
ment, as  money  is  easily  carried  about  tht 
person.  The  manner,  however,  in  which  ad- 
vances are  made,  affords  a  presumption  that 
they  were  not  made  at  the  time  the  instru- 
ment of  writing  was  executed.  When,  there- 
fore, the  words  "advances  made"  are  used, 
their  meaning,  when  unexplained,  Is  that 
they  refer  to  those  previously  made.  We  are 
more  inclined  to  reach  this  conclusion  by  rea- 
son of  the  fact  that  the  plaintiffs  had  It  la 
their  power  to  show  when  the  advancas  wera 
made,  and  failed  to  do  so. 

We  next  proceed  to  consider  the  last  ques- 
tion,—whether  the  defendant  was  estopped 
by  her  declarations  in  the  mortgage  from 
setting  up  the  defense  hereinbefore  men- 
tioned. The  mortgage,  In  referring  to  the 
bond  hereinbefore  mentioned,  contains  the 
declaration  that  the  bond  was  given  for  a 
debt  Incurred  for  the  benefit  of  the  de- 
fendant's separate  estate.  Having  reach- 
ed the  conclusion  that  the  defendant  was  a 
snrety,  and  that  tiie  assignment  of  the  mort- 
gage was  made  in  consideration  of  past  In- 
debtedness, it  is  conclusively  settled  by  the 
cases  of  Gibson  v.  Hntchins,  43  S.  C.  288,  21 
S.  E.  250,  Mortgage  Co.  v.  Smith,  45  S.  C.  83, 
22  S.  E.  747.  and  cases  mm  ^^m&m^ 
assignee  took  subject  to  all  the  aqnltlea  tx- 
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Istliig  betwwn  the  •rlginal  pardes.  Tbe  d»- 
fendut  did  nothing  after  tbe  ezdcntl<»i  of 
the  raortfmce  to  Induce  the  pUindfTs  to  take 
the  assisnment,  and,  as  nothing  was  done  by 
her  which  gare  the  plalntlfTs  hlsbw  rlghti 
than  these  of  the  mortsaxees,  they  neces- 
sarily took  subject  to  all  eqnitlea.  If  the 
declaratloD  contained  In  the  mortgase  had 
been  made  to  tbe  plaintiffs,  and  the  defend- 
ant had  induced  them  to  part  with  some- 
thing of  value  uptm  the  faltb  of  such  dec- 
laration, she  would  undoubtedly  be  estopped 
hy  such  conduct  That,  bowerer.  Is  an  en- 
tirely different  principle  from  the  one  on 
which  this  case  rests.  Tbe  exceptions  rals- 
ing  this  question  are  also  oTerruled.  It  Is 
the  judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(tt  8.  a  60Q 

ANDERSON  r.  CATS  et  aL 
Wuprcme  Oonit  of  South  GaroUua.  July  S, 
18970 

PaoBAn  Comvr  —  Judohbht  or  Pi.rtjtioii  — 
Chakos  ok  Land— Rb8  Jddioata.— 

JC»I3DlCTlu:f. 

1.  Testator  deriied  land  to  bis  five  sons,  dl* 
reetfaig  that  it  be  anuraised  by  persons  to  be  ap- 
pdnted  by  tbem.  and  that  tide  deTiseee  pay  to 
plaintiff  one^igbtb  of  the  appraised  ralae.  In 
an  action  to  recover  plaintiff's  legacy  as  a  charge 
on  the  land.  It  appeared  that  in  a  prior  action  m 
the  probate  court,  in  which  plaintifl  was  defend- 
ant, and  made  default,  and  m  whi<i^  the  petition 
was  lost,  a  writ  of  partition  was  issued,  directed 
to  oonuntesioners,  who  appraised  the  land,  and 
assigned  it  to  fonr  of  the  sons  as  tenants  in  com- 
mon, snd  that  a  decree  was  entered  oonftrming 
the  retain.  The  four  sons  afterwards,  deed, 
partitioned  the  land  among  themselves,  and  the 
record  did  not  refer  to  plaintiff's  legacy.  Hetd, 
that  the  record  did  not  sustain  a  plea  of  res  ju- 
dicata, nnce  the  [iroceeding  did  not  appear  to 
have  been  for  partition  among  the  persons  enti- 
tled under  the  wUl,  but  for  the  purpose  of  ap- 
inaWng  the  land. 

2.  A  judgment  of  the  probate  court  partitioning 
land  among  devisea  did  not  bar  a  party  whose 
legacy  was  a  charge  on  the  land  from  recovering 
her  legacy  in  a  subseguent  action,  doce  the  pro- 
bate  court  had  no  jurisdiction  to  make  partition, 
or  to  enforce  plaintiffs  legacy  as  a  charge. 

8.  And,  furthermore,  the  adjudication  of  the 
daim  was  not  necessary  to  the  judgment. 

^peal  from  common  pleas  circuit  court  of 
Bamw^  county;  Joseph  H.  Darle,  Judge. 

Action  by  Caroline  M.  Anderson  against 
Samuel  C.  Cave  and  otbera.  From  a  judg- 
ment  in  favor  ot  defendants,  plaintiff  ap- 
peals. Reversed. 

Tbe  decree  of  tbe  clrcnit  judge  Is  as  fol* 
lows:  "This  case  comes  on  to  be  beard  up- 
on the  pleadings  and  testimony  taken  and 
reported  by  the  master.  The  plaintiff  Is  the 
daughter  of  the  late  Tarleton  Gave,  who  died 
in  1870,  leaving  In  force  a  last  will  and  tes- 
tament, whereby  he  devised  and  disposed  of 
the  land  described  in  the  complaint  as  fol> 
lows:  *TJnto  my  sons,  John  M.  Cave,  Har* 
rlson  B.  Cave,  William  L.  Gave.  Anderson  T. 
Oave,  and  Samuel  C.  Cave,  I  give  and  devise 
■21  mjr  lands  and  real  estate^  Share  and  shave 


alike,  te  them  and  th^  h^rs,  torerer;  and 
I  hereby  direct  that,  as  so<m  after  my  death 
as  it  shall  be  practicable  and  convenient,  my 
lands  and  real  estate  shall  be  valued  and 
appraised  by  five  disinterested  and  dlstseet 
pwsotts,  to  be  apjwinted  by  my  sons,  or  a 
majority  of  tbem,  and  that,  after  such  ap- 
praisement, my  said  sons  shall  paj  to  Oaro- 
line  M.  Andwson  and  Imogene  McDonald 
each  one^lghth  part  of  the  appraised  value 
of  my  said  land  and  real  estate.'  The  ob- 
ject of  the  present  action  Is  to  recover  from 
the  defendants  Samuel  0.  Oave,  one  of  the 
sons  of  tbe  testator,  and  others,  purchasers 
from  him  and  other  sons  of  the  testator  of 
parts  of  the  lands  devised  by  said  will,  her 
said  legacy,  which  she  alleges  has  new  been 
paid  to  her,  and  claims  is  a  charge  upon  all 
of  the  land  of  the  testator.  The  defendants 
set  up  In  their  answw  various  defenses,  <mly 
one  of  which  has  been  considered,  and  upon 
which  the  cause  Is  decided,  namely,  the  de- 
fense of  res  judicata.  It  appears  from  tbe 
testimony,  that  on  the  Slst  dsy  ot  August,  A. 
D.  1870,  an  action  was  commenced  in  the 
probate  court  for  Barnwell  county,  in  which 
John  M.  Cave  and  the  other  etms  of  tbe  tes- 
tator were  plaintiffs,  and  John  Henry  Ander- 
son, his  wife,  Caroline  Andtfson,  the  [rtsin- 
tlff  herein,  and  others  were  defendants,  for 
the  partition  of  the  real  estate  of  the  said 
testator.  The  petition  In  said  case  is  miss- 
ing, and  is  nnaccoonted  for.  All  of  the  oth- 
er papers  usual  In  such  a  proceeding  are  on 
hand,  and  seem  to  be  regular,  from  which  It 
appears  that  Mra.  Anderson,  the  plaintiff 
here,  was  personally  served  with  the  sum- 
mons on  the  6tb  day  ot  S^tember,  A.  D. 
1870;  that  she  made  default,  and  on  the 
lltb  di^  of  FelKuary,  A.  D.  1871.  an  order 
pro  confesBO  was  entered  against  her.  On 
tbe  18tb  Tebruary,  A.  D.  1871,  an  order  di- 
recting a  writ  of  partition  to  Issue  was  made 

by  the  probate  judge.   On  the  day  of 

February,  A.  D.  1871,  a  writ  of  partition  was 
duly  issued  under  the  seal  of  the  probate 
court,  directed  to  Ave  persons  named  therein 
as  commissioners,  three  of  whom  qualified 
as  sucii,  by  taking  tbe  required  oath,  on  the 
17th  day  of  February,  A.  O.  1871.  The  said 
MHumissloners  made  their  return  under  their 
hands  and  seals,  whereby  they  appraised  the 
land  of  the  testator  at  $7,065,  and  assigned 
the  land  to  the  fonr  sons  of  the  testator,  as 
tenants  In  common.  On  the  18th  day  of  Feb- 
ruary, A.  D.  1871,  the  probate  court  passed 
a  decree  confirming  the  commissioner^  re- 
turn, and  making  It  the  judgment  of  the 

court   On  the  day  of  January,  A.  D. 

1S72.  the  four  sons  of  tbe  testator,  John  M. 
Oave.  Samuel  0.  Oave,  William  L.  Cave^  and 
Harrison  B.  Oave,  uecuted  among  thsm- 
selves  a  deed  of  partition  of  said  land.  It 
further  appears  that  the  plaintiff  was  at  the 
time  of  said  proceeding  In  the  probate  court 
sol  Juris.  When  the  plaintiff  was  swcd 
with  the  summons  in  the  action  tot  partition 
ID  the  protets  o«!^t9^^P«^n!$>t9^ 
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Corded  bar  to  omim  In  and  set  np  Uw  cUlm 
she  1ft  now  MeUac  to  enforce;  and  it  she 
coBcelved,  aa  she.  now  alleges,  that  ber  leg- 
ac7  was  a  cliarge  up<Hi  tbe  land  to  be  par- 
titioned In  tiiat  eolt,  abe  waa  bound  to  do  so; 
and,  failing  to  aaaert  ber  claim  at  that  time, 
abe  waived  It,  and  those  to  whom  the  land 
was  assigned  in  that  suit,  and  those  who 
hare  purchased  from  tbem  alnce,  took  and 
hold  their  land  freed  and  discharged  from 
her  aald  claim.  The  defenae  of  res  Judi- 
cata la  sustained.  It  Is  theref(»e  otiextd, 
adjudged,  and  decreed  that  the  complaint  be. 
mad  hereby  Is,  dlsmlsaed*  with  costs." 

So  moch  4tf  the  record  of  tbia  action  is  tbe 
probate  court  mentioned  and  referred  to  In 
tbe  decree  as  was.  before  the  court  at  tbe 
trial  does  not  mention  any  legacy  to  the 
plaintiff,  Mrs.  Anderson,  or  contain  any  ref- 
erence thereto.  From  this  decree  of  the 
Honorable  Joseph  H.  Barleir  presiding  judge, 
and  tbe  Jndgment  entwed  therem,  tbe  plain- 
tiff aored  doe  and  legal  notice  of  appeal  to 
this  court,  and  now  asks  that  said  decree 
and  Jndginent  be  reversed,  and  the  cause  r»> 
manded  for  a  new  trial,  on  tbe  following 
(rounds  and  exceptltms:  "That  bla  honor, 
the  presiding  judge,  erred  In  holding  and 
concluding  that  tbe  plaintiff  was  bound  when 
aarved  with  the  summons  In  the  actton  of 
Oav«  T.  Anderson,  tux  partition  In  the  pro- 
bate court,  to  oome  In  and  Bet  up  h«  dalm 
to  tbe  legm^  claimed  under  ber  father's  will 
In  that  action,  and  that  this  claim  was 
vraived  by  ber  failure  to  set  it  op  In  said  ao- 
Uaa:  (1)  Because  the  only  issue  which  ap- 
pears to  have  been  invidved  In  that  action 
was  tbe  partition  and  severance  of  posses 
•loB  of  tbe  testator's  land;  (2)  'becanse  tbe 
jurobate  court  was  without  jurisdiction  to  as- 
eotaln  tbe  amount  due  on  said  l^acy,  wbleh 
the  will  directed  to  be  ascertained  In  a  pav> 
tlcidar  manner,  aald  directions  not  being  in- 
capable oi  perf  (u-mance,  or  to  enfwce  tbe 
payment  of  said  legacy.  Becanse  tbe 
doctrine  of  communis  ema-  faclt  Jus,  Invok- 
ed to  sostaln  tbe  JurlsdictiiMi  of  tbe  probate 
court  In  cases  submitted  to  It  fw  partition, 
should  jkot  be  extended  to  indode  In  tbe 
Judgment  iasues  not  submitted  to  It  a 
party  defendant  against  whom  a  default 
Jndffoient  pro  confesso  was  rendered." 

Bellinger,  Townsend  &  O'Bannon  and  H. 
P.  Bulst,  for  appellant  Bobt.  Aldrlcb,  for 
reqKMidents. 

MiiiySR,  a  <l.  This  Is  an  appeal  from  the 
judgment  of  bis  honor,  tbe  late  Judge  Barle, 
whicb  Is  fully  set  out  In  tbe  "case,"  and 
which,  together  with  the  exceptions  thereto, 
should  be  incorporated  In  tbe  report  of  this 
case.  All  that  we  know  of  the  nature  of 
this  action,  and  of  tbe  defenses  thereto.  Is 
derived  frmn  the  fidlpwlng  language  found  In 
the  cLrcnlt  dseiee:  object  of  tbe  pres- 

ent action  Is  to  recover  from  tbe  defendante 
Samod  0.  Onve,  on*  ol  the  aons  d  tba  testa- 


tor, and  others,  purchasers  tmm  him  and 
other  sons  of  the  testator  of  parts  of  the 
lands  devised  by  said  will,  her  said  legacy, 
which  she  alleges  has  never  been  paid  to  her, 
and  claims  is  a  charge  upon  all  of  tbe  laud 
of  tbe  testator.  The  defendants  set  up  In 
their  answer  various  defooses,  only  one  of 
which  has  been  considered,  and  upon  which 
the  cause  is  decided,  nam^,  the  defense  of 
res  Judicata."  The  only  qiusttoB,  therefore, 
before  us,  is  whether  there  was  error  In  sus- 
taining the  defense  of  res  Judicata;  and  to 
that  alone  we  shall  confine  our  attention.  It 
appears  that  tbe  plaintiff  Is  the  daughter  of 
the  late  Tarleton  Cave,  who;  by  his  will,  dis- 
posed of  the  land  described  In  tbe  c<»i^lalnt 
as  follows:  "Unto  my  sons,  John  M.  Gave, 
Harrison  B.  Gave,  WUUam  U  Gave,  And«>- 
son  T.  Oav^  and  Samu^  G.  Gav^  I  give  and 
devise  all  my  lands  and  real  estate,  share 
and  share  alike,  to  them  and  their  heirs,  for- 
ever; and  I  Iw^  direct  that,  as  soon  after 
my  death  as  it  shall  be  practicable  and  con- 
venient, my  lands  and  real  estate  shall  be 
valued  and  ap^alstid  1^  five  disinterested 
and  discreet  persons,  to  be  aivolnted  by  my 
sons,  or  a  majority  of  tbem,  and  that,  after 
such  appraisement,  my  said  sons  shall  pay  to 
Caroline  IL  Anderson  and  Imogens  McDon- 
ald each  one-eltfiQi  part  of  tbe  apj^sod 
value  of  my  said  land  and  real  estate."  The 
defense  of  res  judicata  rests  upon  the  f (blow- 
ing statement  foond  In  tbe  circuit  deems: 
"It  appeara  from  tbe  testinumy  that  on  tbe 
,31st  day  of  August,  A.  D.  1870,  an  action 
was  commenced  In  the  probate  court  for 
Bamwdl  county,  In  wbleb  John  M.  Oave  and 
tbe  otbK  aons  of  the  testator  were  plsintllte, 
and  John  Henry  Anderson,  bis  wife,  Caroline 
Anderson,  tbe  plaintiff  turein,  and  otheta, 
were  defendants,  for  the  partition  of  the  real 
estate  of  the  said  testator.  Tbe  petiti<m  In 
said  case  Is  missing,  and  la  nnaccounted  tot. 
All  of  the  other  papas  usual  In  sucb  a  pro* 
ceedlng  are  on  hand,  and  seem  to  be  regular, 
from  which  It  appears  that  Mrs.  Anderson,, 
tbe  plaintiff  here,  was  personally  served  with 
taw  summons  on  tbe  6tb  day  of  Septemlwr, 
A.  D.  1870;  that  she  mad*  defiinlt,  and  on 
tbe  lltb  diqr  of  February,  A.  D.  1871,  an  or^ 
dw  pn  oonffiaio  was  entered  against  ber. 
On  the  18th  February,  A.  A.  187X,  an  order 
directing  a  writ  ot  partition  to  iasne  was 

made  by  the  probate  judge.  On  the  

day  of  Felmiazy,  A.  D.  ISn,  a  writ  of  parti- 
tion was  duly  tamed,  nnder  tbe  seal  of 
tbe  probiUe  court,  directed  to  five  persons 
named  therein  as  commissionen,  three  of 
whom  qnalifled  as  mcb,  1^  tafcliig  the  re- 
quired oath,  on  tbe  17tb  day  of  Februaiy,  A. 
D.  lOTl.  The  said-  commtssiomers  made  lli^ 
return  imder  thetr  hands  and  seals,  whereby 
tbqr  appraised  the  land  of  the  testator  at 
9^,0B6,  and-  assigned  the  land  to  die  four 
sons  of  the  testator,  as  tenanta  In  common. 
(Why  tbB  land  waa  assigned  to  tbe  four,  in- 
stead of  five,  sons  of  the  testatDr,  does  not 
appear,  though  tiiat  sewns  to  ba-iuunatwlr 
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to  the  present  Inquiry.)  On  the  18th  day  of 
February,  A.  D.  1871,  the  probate  court  pass- 
ed a  decree  conflrmlng  the  commlBsloners' 
return,  and  making  it  the  Judgment  of  the 
court.  On  the  —  day  at  January,  A.  D. 
1872,  the  four  sons  of  the  testator,  John  M. 
Cave,  Samuel  0.  Cave,  William  L.  Gave,  and 
Harrison  B.  Cave,  executed  among  them- 
selves a  deed  of  partition  of  said  land."  The 
following  statement  Is  found  in  the  "case": 
"So  much  of  the  record  of  the  action  In  the 
probate  court  mentioned  and  before  referred 
to  In  the  decree  as  was  before  the  court  at 
the  trial  does  not  mentloD  any  legacy  to  the 
plaintiff,  Mrs.  Anderson,  or  contain  any  ref- 
erence thereto." 

Upon  this  state  of  fs.cts.  the  circuit  Judge 
sustained  the  plea  of  res  Judicata,  and  ren- 
dered Judgment  dismissing  the  complaint,  with  | 
costs.  It  seems  to  us  that  the  circuit  judge 
has  fallen  Into  two  errors:  (1)  In  assuming  ! 
that  the  proceeding  m  the  probate  court  was 
for  partition;  (2)  hi  holding  that,  if  so,  then 
the  plaintiff,  who  was  made  a  party  to  that 
proceeding,  was  bound  to  set  up  her  finitn  for 
her  legacy  in  that  proceeding,  and,  not  having 
done  so,  such  claim  must  now  be  regarded  as 
res  Judicata.  The  petition  by  which  the  pro- 
ceeding Ui  the  probate  court  was  commenced 
having  been  lost,  and  there  being  no  evidence, 
In  this  case,  as  to  what  was  its  scope  and  ob- 
ject, except  so  far  as  may  be  inferred  from  the 
subsequent  proceedings,  which  are  before  the 
court,  we  have  no  means  of  determining  with 
any  degree  of  certainty  what  allegations  were 
made  in  such  petition,  or  what  relief  was  there- 
in demanded.  The  statement  made  In  the 
"case,"  that  there  Is  no  mention  of  any  l^acy 
or  any  reference  thereto  In  such  portions  of  the 
record  In  the  probate  court  as  are  now  before 
the  court  certainly  does  not  warrant  tiie  Infer- 
ence that  there  was  anything  In  the  petition 
In  reference  to  plaintUTs  legacy,  but  rather  the 
contrary;  for  the  very  fact  that  there  Is  no 
allusion  to  the  legacy  In  such  portions  of  the 
record  as  are  before  the  court  affords  the 
strongest  Inference  that  there  was  nottilng  said 
In  the  petition  about  the  legacy,  and  no  judg- 
ment demanded  for  its  payment  The  fact  that 
there  was  no  other  reason  for  making  the  plaln- 
tlCf  a  party  to  the  proceeding  In  the  probate 
court,  except  for  the  purpose  of  making  some 
provision  for  her  legacy,  so  much  relied  upon 
by  respondents,  is  not  sufficient  to  warrant  the 
assumption  that  plaintiff's  claim  for  her  legacy 
must  be  regarded  as  having  been  adjudicated  in 
ttiat  proceeding,  for  several  reasons.  In  the 
first  place,  we  do  not  think  that  the  proceed- 
ing In  the  probate  court  can  properly  be  re- 
garded as  a  proceeding  for  the  p&^tion  of  the 
lands  of  the  testator  among  the  parties  entitled 
thereto  under  his  will;  for,  If  that  were  Its  ob- 
ject, such  object  certainly  was  not  accomplish- 
ed by  that  proceeding.  The  only  parties  enti- 
tled to  partitlcai  were  the  five  sons  of  the  testa^ 
tor,  and  all  that  was  done  by  the  commission- 
ers was  to  ai^ratse  the  lands,  and  assign  the 
same  "to  the  four  soos  of  the  teatato,  as  ten- 


ants Id  common";  thru  iMvtaw  tbe  lands  pn- 
dsely  as  they  were  left  by  the  win,  except  that, 
for  some  unexplained  reason,  they  were  assign- 
ed to  tike  four.  Instead  of  the  five,  Bau  of  the 
testator,  whlcli  at  tbem  constituted  tbe  four 
not  being  stated.  It  Is  qnlte  certain,  ftaxeton, 
that  there  was  no  partition  of  the  lands  among 
the  only  parties  entitled  thereto.  Thto  was 
manifestly  the  view  taken  by  the  parties,  tor, 
nearly  a  year  after  the  so-called  return  of  the 
commissioners  was  confirmed  by  the  probate 
court,  the  four  sons  "executed  among  them- 
sdves  a  deed  of  partition  of  said  land";  showing 
conclusively  that  the  sons  did  not  consider  that 
there  had  previously  been  any  partition  made  by 
tbe  probate  court  It  seems  to  us  that  mnch 
the  more  reasonable  Inference  Is  that  tbe  sole 
object  of  the  proceeding  in  the  probate  court 
was  to  obtain  an  appraisement  of  the  value  of 
the  lands  of  the  testator,  with  a  view  to  ascCT- 
tain  the  amount  of  the  legacies  due  to  the  plaln- 
tlfl  and  the  other  lady  mentioned  In  the  wfll, 
by  the  sons;  and  that  was,  certainly,  the  on- 
ly object  accomplished  by  tliat  proceeding; 
and,  when  it  was  accomplished,  no  further  ac- 
tion was  taken  under  that  proceeding,  but  on 
the  contrary,  about  a  year  after  the  proceed- 
ing In  the  probate  court  terminated,  the  sons 
made  partition  of  the  land  by  deed  among  them- 
selves. This  will  afford  a  reason  for  the  fact 
that  tbe  plaintiff  was  made  a  party  to  the  pro- 
ceeding in  the  probate  court,  which  was  so 
much  relied  upon  by  respondaits;  for  it  wHl  bt 
remembered  that  the  will  provided  that  tbe 
land  "shall  be  valued  and  appraised  by  five  dis- 
interested and  discreet  persons,  to  be.  appointed 
by  my  sons,  or  a  majority  of  them,  and  tliat 
after  such  appraisement  my  said  sons  shaH  pay 
to  Caroline  M.  Anderson  and  Imogene  HcDmi- 
ald  each  one-^hth  part  of  tiie  appraised  value 
of  my  said  land  and  real  estate."  Now,  as  the 
mode  prescribed  by  the  will  for  ascertaining  the 
valae  of  the  real  estate  of  the  testatw,  and 
thus  fixing  the  amount  of  the  legacies  to  the 
two  ladies  named,  was  not  resorted  to,  ttiere 
was  nothing  left  bat  a  resort  to  the  court;  and 
this,  hi  om*  Judgmrat  was  the  sole  object  of 
the  proceeding  in  tbe  court  of  probate,  and  was, 
certainly,  the  only  object  accompllsfaed  by  that 
proceeding. 

But,  even  if  the  proceeding  In  the  coort  of 
probate  could  be  regarded  as  a  proceeding  for 
partition,  we  do  not  think  that  the  plaintiff  was 
bound  to  assert  her  claim,  now  set  up,  In  that 
proceeding,  and  hence  the  judgment  in  that  pro- 
ceeding cannot  support  the  plea  of  res  judicata 
In  the  present  case.  In  the  first  place,  it  Is 
more  than  doubtfol  whether  the  court  of  pro- 
bate could  take  Jurisdiction  of  the  plaintitT's 
claim.  While  It  is  quite  tnie  that  the  Jurisdic- 
tion of  the  court  of  probate  to  make  parti tkn 
of  real  estate  has  been  recognised  In  so  far  aa 
it  is  necessary  to  protect  the  title  of  a  par- 
chaser  at  a  sale  for  partition,  under  the  max- 
im "Communis  error  fodt  Jus"  (Hemdon  t. 
Moore,  18  8.  O.  839),  yet  hi  that  case  the 
ceding  dedslcm  In  Davoiport  v.  Caldwdl.  10 
&  Ob       denying  tbe  power  of  file  legUatnn 
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to  confer  npra  tbe  inolMUa  court  jnriadietlGai  In 
rases  of  partlUon,  -waa  afflnned.  Tbe  practt* 
cal  result,  therefore,  to  that  while  this  court 
win  recognise  the  TaMlty  ot  a  judgmnt  of  ttm 
court  of  probate,  In  partition,  mdered  prior  to 
the  decision  In  Davenport  t.  OaMweQ.  supra, 
nndw  the  mwTiT  oC  "Oominunla  error  faclt 
JuB,"  In  w  tftr  u  It  to  necesuxy  to  ^otect 
rlghta  vested  by  Mle,  or  perhaps  otherwise,  un- 
der such  Judgment,  It  wlU  go  no  further  in  rse> 
ogniHon  of  Bncb  Jortodlctlfm.  In  tiito  esse  It 
Is  amiarent  that  no  sacb  vested  rights  an  Ui- 
volved,  as  there  was  no  sale  for  pardtkm,  and 
In  fact  no  Jodgmoit  tat  partition  la  kind.  It 
la  (dear,  therefcffe,  that  the  ooort  of  protnte 
had  no  JnrlsdlctkHi,  In  the  proceeding  rolled  np* 
on,  as  the  basis  for  the  plea  ot  res  Judicata,  and 
hatce  there  was  mor  In  sustaining  such  plea; 
for  It  certainly  cannot  be  claimed  that  the  so- 
called  "adjudication'*  of  a  question  of  which 
the  court  has  no  Jurisdiction  can  support  a 
plea  of  res  Judicata.  But,  even  If  It  shoidd  be 
conceded  that  Qie  cotut  of  probate  did  have  Ju- 
rlsdlctkm  for  tbe  punjose  of  partition,  It  does 
not  any  means  follow  tliat  such  court  oould 
take  Jurisdiction  of  plalntllTs  dabn  that  be^ 
legacy  was  a  charge  or  Incumbrance  upon  the 
land,  for  It  never  was  supposed  that  the  court 
ctf  probate  had  Jurisdiction  tb  enfwce  the  Uen 
of  a  mortgage  or  any  other- Uol 

Bnt,  waiving  all  questions  of  JuiladlctloD,  we 
do  not  see  how  the  plea  of  res  judicata  could 
bave  been  sustained  in  this  case.  It  Is  quite 
certain  that  tbexe  Is  no  evidence  that  tbe  claim 
of  the  plaintiff  was  either  presented  to  or  con- 
■idoed  by  tbe  court  of  probate  In  the  proceed- 
ing Xtetote  that  court;  and  therefore,  unless  It 
-was  necessary  fliat  sncb  dalm  should  have 
beoi  adjudicated  bi  that  proceeding,  before  the 
Judgment  then  rendered  could  have  been  reach- 
ed, sDch  Judgmoit  cannot  be  regarded  as  con- 
chudve.  In  Hart  v.  Bates,  17  S.  a  35,  tlie  rule 
te  laid  down  as  foDows:  **A  Judgment  Is  not 
conduBlve  of  every  qnestkm  wblch  might  have 
l>een  made  tn  the  case,  as  Is  sometimes  erro- 
neously said,  bat  only  of  nutters  that  had,  of 
necessity,  to  be  determined  before  Judgnunt 
cotdd  have  been  given;**  and  this  nde  Is  sap- 
ported  by  eases  of  the  highest  anthorlty  thora 
cited,  and  has  been  recognized  and  followed  in 
Trlmmler  v.  Thomson,  19  S.  O.  254,  which  has, 
In  turn,  been  recognized  In  the  very  recent  case 
of  WnUs  V.  Tozer,  44  S.  0.  1,  21  B.  E.  617. 
Conceding,  then,  fen-  the  purposes  of  this  case, 
fbat  the  court  of  probate  had  full  JnrlsdlctlMi 
In  tbe  proceeding  before  It,  and  that  the  ques- 
tion ct  the  plalntUTs  dalm  was  there  presented, 
or  could  have  been  presented.  Its  adjudication 
was  not  necessary  to  enable  that  court  to  ren- 
der Judgment,  and  hence  such  Judgment  Is  not 
cmchistve;  for  In  Barber  v.  McAllley,  4  S,  G. 

It  was  held  that  a  sale  of  land  for  pard- 
tkm between  heirs  does  not  devest  the  11^  of 
a  Judgment  against  the  ancestor;  the  purchas- 
er takes  subject  to  the  lien,— following  tbe  cas^ 
at  Moore  v.  Wright,  14  Rich.  Eq,  132.  And 
In  tbe  case  of  Barber  v.  HcAlH^  the  case  of 
Wotten  T.  Ocqodand,  7  Johns.  Ch.  140,  Is  dted 
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as  botdlns  that  the  judgment  creditor  would 
not  even  be  a  pit^r,  much  less  a  necessary, 
party  to  the  partition.  From  these  auttiorltles  It 
fcdlowB  that  even  If  tbe  ^nceedlng  In  the  court 
of  probate  be  glvco  fuD  force  and  effect,  as  a 
proceeding  for  partition,  it  was  not  necessary 
that  the  claim  of  the  plaintiff  should  have  been 
there  adjudged;  and  as  thov  Is  not  the  slli^t- 
est  evidence  that  It  was,  la  fact,  adjudged,  sndi 
proceeding  cannot  support  the  plea  of  res  Judi- 
cata. The  judgment  of  this  court  Is  that  ths 
Judgment  of  the  circuit  court  be  remsed,  and 
that  the  case  be  ronanded  to  that  court  for  tbe 
detemUnatlon  of  tbe  other  IsBaes  in  the  case. 


(49  8.  0.  4m 
O'BRIEN  V.  DB  LARRINAGA  et  aL 

(Supreme  Coart  of  South  Carolina.  July  It 

1897.) 

Pilots— Fsse—Ruus  axd  Rbouutioks. 

Where  a  licensed  full  branch  pilot  was  the 
first  pilot  who  offe.-ed  his  services  to  a  ship 
bound  to  St.  Helena  from  a  duly-oumbered  pilot 
boat  within  the  cruidng  grounds  of  St.  Helena 
bar,  he  was  entitled  to  collect  pilotage  fees, 
though  his  services  were  not  accepted,  and  the 
ship  had  on  board  a  lionuNd  branch  i^ot  who 
had  boarded  her  at  another  port,  undM-  Rev.  St. 
1S93,  H  1368,  1383,  proriifi&g  for  a  board  of 
commissioners  of  pilotage,  with  power  to  pre- 
scribe regnlatlona  to  llceiued  pilots,  audi  under 
the  rules  and  resnlationB  of  said  board,  providing 
that  the  jdlot  who  first  offers  Us  services  to  an 
incoming  vessd  from  a  renilarl?  nombered  pilot 
boat  within  the  prescribed  cnunng  groands  is 
entitled  to  i^lotage  fees,  that  pilots  shall  not 
board  a  vessel  in  another  port,  and  in  snch  case 
are  not  entitled  to  fees,  bat  must  deliver  the  ves- 
sel to  the  first  pilot  who  offers  his  services  on  the 
cruising  erounds,  and  that  pilots  must  reduce  a 
copy  of  the  mles  when  req aired. 

Appeal  from  common  pleu  circuit  court  of 
Beaufbrt  county;  Joseph  H.  Earle,  Judge. 

Action  by  John  O'Brien  against  Felix  Ra- 
mon De  Larrlnaga  and  another,  as  owner  and 
master,  re8i)ecUvely,  of  tbe  steamship  Ramon 
De  Larrlnaga.  From  an  order  discharging  an 
attachment  against  the  ship,  plaintiff  appeals. 
Reversed. 

The  fcdiowing  are  the  grounds  of  plalntiCTs 
appeal:  "(1)  Because  his  honor  erred  In  hold- 
ing that  a[q;>dlant  had  no  cause  of  action. 
CD  Because  his  honm:  erred  In  holding  that  the 
mastor  of  the  steamahlp  Ramon  De  Larrlnaga 
was  not  bound  to  recetve  the  appellant  on 
board  aa  a  pilot,  for  the  reason  that  there  was 
idready  on  board  a  duly-licensed  ^lot,  whm- 
as  be  should  have  held  that  the  pilot  on  board, 
havlE^r  sailed  wl&  the  steam^lp,  fn»n  Fblla- 
ddphla,  Pa.,  was  not  lawfully  on  board,  and 
that  the  master  should  have  received  on  board 
appellant,  who  was  the  first  pilot  to  otter  to 
board  said  ship  from  a  regularly  numbered 
pilot  boat,  and  within  the  cruising  ground  of 
St.  Helena  bar.  ^  Because  his  honor  erred 
In  holding  tbat  ainwllant  had  no  cause  ot  ac- 
tion, whereas  he  should  have  held  that  appel- 
lant waa  »itltled  to  receive  the  pilotage  fees 
prescribed  t^  law,  he  being  a  duly-licensed  fuD 
branch  pilot  tm  St  Helena  bar.  and  havtngi 
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been  the  first  [dlot  who  offered  to  board  said 
Bbip  from  a  regularly  nnmbered  pilot  boat, 
within  the  cmlslng  ground  of  St  Helena  bar, 
notwlthBtandlag  the  fact  that  there  was  al- 
ready on  Bald  ship  a  foil  branch  pilot,  who 
had  neither  offered  to  board,  nor  had  boarded, 
Qie  ship  from  a  regularly  numbered  pilot  boat 
within  said  cruising  ground.  (4)  Because  his 
honor  erred  In  holding  that  appellant  based 
bis  cause  of  action  on  the  allegation  that  be 
cttereA  to  board  the  ship,  and  was  refused, 
whereas  his  honor  sbonld  have  held  that 
pellant  based  bis  cause  of  action  both  tm  the 
said  offer  and  refusal,  and  also  upon  the  serr- 
Icm  subsequently  actnally  rendered  said  mas* 
tar  with  tbe  oonsent  and  by  the  anployment 
of  said  master.  Because  his  bonw  erred 
Id  not  holding  that  appelant  had,  and  alleged, 
a  cause  of  action  in  each  of  the  following  par^ 
tlculara:  M  In  piloting  said  ship  out  of  St 
Helena  hrarbor  on  July  31, 189&  (b)  pllot- 
Ing  said  ship  ovex  Port  Royal  bar,  and  into 
Port  Bt^al  harbor,  on  said  July  Slat,  (c)  In 
piloting  said  ship  from  the  Port  Royal  quar- 
antine station  to  the  town  of  Port  Royal,  on 
August  1, 1896.  (d)  In  piloting  said  ship  from 
the  town  of  Port  Royal  to  her  andiorage  in 
the  stream,  on  August  2,  1896.  (e)  In  that, 
having  tbe  right  to  pilot  tb»  Tessel  ont  of 
Port  Royal  harbor,  and  over  the  bar,  and 
havlDg  been  ready  and  willing  to  so  pilot  said 
ship,  and  havb^c  been  notified  the  master 
to  be  on  board  for  that  purpose,  he  was  en- 
titled tij  law  to  be  p^d  his  fees  therefor  In  ad- 
vtnce.  (8)  Because,  If  Pflot  De  Zabaljauregul, 
or  Antonio  Santos,  hiwfully  piloted  said  ship 
Into  St  Helena  harbor,  he  substituted  appel- 
lant In  his  place  to  ^lot  the  ship  out  of  St. 
Helena,  as  he  had  a  right  by  law  to  do,  and 
lyipellant  thereupcHi  became  eitltled  to  the 
fees  tbertfor,  and  his  honor  erred  in  not  so 
holding.  (7)  Because  his  honor  erred  in  hid- 
ing that  the  tact  of  Antonio  Santos  being  on 
board  said- ship  defeated  ^q>ellant'B  cause  of 
actlMi,  while  it  also  appears  that  the  master 
has  neither  paid  the  pilotage  fees  to  said 
Santos  nor  to  any  other  pilot  (8)  Because  by 
the  rules  and  by-laws  of  tbe  commissioners  of 
pilotage  for  tiie  bars  of  St  Helena  and  Port 
Royal,  as  well  as  by  general  law,  a  pilot  can- 
not lawfully  board  a  ship  bound  for  the  port 
of  St  Helena  In  any  other  port,  nor  board 
such  ship  CTcept  from  a  regular^  numbered 
pnot  boat,  and  within  the  prescribed  cruising 
ground;  and  his  honw  erred  In  not  so  hold- 
ing." 

Elllou  &  Elliott,  toe  appelant  W.  J.  Ver- 
dier,  for  respondents. 

McIYBR,  a  J.  The  plaintiff,  alleging  that 
he  was,  and  still  Is,  a  duly  licensed  and  qual* 
ifled  full  branch  ^lot  fbr  the  bars  and  har- 
bors of  St  Helena  and  Port  Royal.  In  this 
state,  brought  this  action  against  the  defend- 
ants, tbe  former  as  owner  and  the  latter  as 
master  of  the  steamship  Ramon  de  Larrinaga 
of  Balboa,  Spain,  to  recom  certain  pilotage 


fees  to  which  he  claimed  to  be  entitled 
reason  of  the  fact  that  he  was  the  first  [AM 
who  offered  to  board  sold  ship  from  a  regu- 
larly nnmbered  pUot  boat-the  Sprite,  No.  6- 
of  said  bars,  then  bdng  within  the  cruisiBg 
grounds  of  St  Helena  bar,  for  the  purpose  of 
piloting  said  ship  over  said  bar.   A  warrant 
of  attachment  was  duly  obtained  from  tbe 
cleric  of  the  court  of  common  pleas  for  Beau- 
fort county,  under  which  the  ship  was  seized 
by  the  sheriff,  but  was  afterwards  released; 
the  defendant  harlng  appeared  and  glTu  the 
usual  undertaking  with  sufficient  snretlet. 
l%erenpon  the  defendant  gave  notice  of  a 
motion  to  discbarge  and  set  aside  tbe  attach- 
ment l%Is  motton  was  beard  by  his  honoi; 
the  late  Judge  Barle,  who,  with  the  eaaaent 
of  counsel,  directed  that  the  rules  and  by- 
laws established  by  the  board  of  pilot  com- 
missioners for  Port  BtQral  and  St  Helena 
bars  (a  c(w  of  whldi  is  Incorporated  in 
the  "case**)  should  be  receiyed  In  eridenec: 
Upon  the  hearing  the  following  order  was 
granted:  *'Thl8  was  a  motion,  based  on  afB- 
davlts,  to  set  aside  the  attachment  Issned 
herein  by  the  cleA  of  the  court  It  was  op- 
posed also  upon  offldaTlts  and  the  original  af- 
fidavits upon  which  the  attachment  was  Is- 
sued (all  of  which  are  set  out  In  the  'ease'). 
Tbe  plalntiirs  cause  of  action  was  based  np- 
on  the  allegation  that  as  pilot  he  offered  to 
board  the  Spanish  steamship  Ramon  De  Lar- 
rinaga off  St  Helena  bar,  she  being  bound 
over  said  bar,  and  to  St  Htieita  harbor,  «i 
the  20th  day  of  July,  1896,  and  that  ttie  mas- 
ter' of  said  ship  refused  to  take  him  oa  such 
pilot  The  oflldaTits  submitted  In  support  of 
the  motion  showed  that  on  tbe  occasion  stat- 
ed by  the  plaintiff  tbe  said  ship  was  alreadr 
sni^lled  with  a  pilot,  and  bad  on  board  at 
tbe  Ume  plalntttf  alleges  he  offered  to  board 
her  a  duly-licensed  full  branch  i^lot,  who  pi- 
loted her  over  St  Hdena  bar  and  Into  har- 
bor, and  continued  on  board  of  her  when 
she  recrossed  St  Hdena  bar  and  crossed  Port 
Royal  bar  into  Port  Royal  harbor.  These' 
facts  were  not  denied  or  contradicted.  The 
fact,  then,  Is  undisputed  that  there  was  a 
licensed  idiot  <hi  board  the  ship  when  the 
plaintiff  made  his  alleged  offar  to  board  her. 
Such  being  the  fact,  the  master  of  said  ship 
was  not  bound  to  reorive  the  plaintiff  on 
board,  and  the  plolntifr  therefore  bas  no 
cause  of  acUon  on  account  of  sold  master's 
refusal   It  appearing,  then,  from  tbe  evi- 
dence submitted  that  the  plaintiff  had  bo 
cause  of  action,  it  is  manifest  that  the  at- 
tachment must  be  set  aside.   After  bearing 
Mr.  Yerdler  for  the  motion  and  Mr.  Elliott  in 
opposition,  it  is  ordered  and  adjudged  that 
the  attachmmt  issued  herein  be,  and  the 
same  Is  hereby,  discharged,  and  set  aside, 
as  having  been  Improvidently  Issued,  and 
that  tbe  defendant  have  ten  dollars  costs  of 
this  motion."   Prom  this,  order  plaintiff  ap- 
peals upon  the  several  groonds  set  out  In  the 
record,  which  shoidd  be  Iscoiporated  In  the 
report  of  the  case^  ^  i 
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It  seons  to  u  that  there  vas  aen»  of  lav 
In  panting  this  order.  Aside  from  the  fact 
tbat  the  drcnlt  jndge,  Ignoring  the  Cact  th^ 
a  part~of  the  plalntlfPs  dalm  was  for  serr- 
icee  rmdored  In  taking  oat  the  ship  at  the 
request  of  the  master  ot  the  Ship,  and  with 
the  acquiescence  and  consent  of  the  poson 
who  Rioted  the  ^p  in,  which  wm  certain- 
ly Boffldent  to  eonstltnte  a  cause  of  action 
for  a  part,  at  least,  of  plaintiff's  chUm.  held 
that  the  plaintiff's  claim  was  based  alone 
upon  the  tact  that  he  wae  the  first  pilot  who 
WDO^  the  ship  from  a  regularly  nmnbsred 
pilot  boat  vUhlu  the  cruising  i^oni^  of  Bt. 
Helena  bar,  and  offoed  to  pilot  her  across  the 
bar,  and  that  such  claim  could  not  be  ana- 
tained,  aaUijr  because  there  was  a  licensed 
pilot  on  board  the  ship  when  the  plaintiff  of- 
Ciced  to  board  ber.  This,  we  think,  In  Tlew 
«f  the  Btatttta  and  ttie  rules  and  r^ulatlons 
eataUished  bj  the  board  of  pilot  comnilsston- 
«St  was  also  error  of  law.  The  system  of 
pilotage  for  the  state  Is  regulated  by  the 
^orlslonB  found  in  diapter  89,  Rev.  St  1893. 
Section  1868  provides  for  the  appointment  of 
a  board  of  commissioners  of  pilotage  ot 
Beaufort,  which  shall  hare  Jurisdiction  over 
St.  Helena,  Fort  Royal,  and  all  entrances  to 
the  southward;  and  section  1S8S  provides 
that  such  board  "shall  have  powra-  and  an- 
tluHilgr  to  prescribe  to  the  licensed  pilots  such 
orHen  and  regolattons,  not  Inconsistent  with 
this  chapter,  aa  to  them,  or  a  msjotlly  of 
them,  may  appear  suitable  and  proper."  In 
accmrdance  with  the  power  tbna  mted  in 
them,  thasald  board  of  commissioners  have 
prescribed  the  rules  and  regulations  set  out 
In  the  "case."  By  the  first  sectlrai  of  tluse 
rules  the  limits  of  the  pilot  ground  for  St 
Helena  and  Port  B<^al  bars  are  prescribed, 
and  each  licensed  pilot  is  furnished  with  a 
copy  of  the  said  rules  and  r^nlatlons,  which 
be  is  required  to  produce  when  required 
any  one  employing  him.  The  third  section  pro- 
Tidea  as  follows:  "All  vessels  In  the  above 
named  watws  will  be  held  tot  full  amount  of 
pilotage  entitled  to  the  same,  whether  his 
services  are  accepted  or  not"  Section  9  pro- 
vides that  "no  pilot  shall  be  allowed  to  take 
charge  of  any  vessel  on  either  of  the  bars, 
or  In  the  adjacent  waters,  unless  attached  to 
a  duly  numbered  pilot  boat  belonging  to  the 
bar,  as  prescribed  by  law."  Section  21  pro- 
Tldea  "that  no  pilot  shall  be  allowed  to  board 
any  vessel  except  from  a  regularly  number- 
ad  pilot  boat,  unless  he  get  permission  to  do 
■o  from  the  commissioners."  Section  25  pro- 
vides as  follows:  "Pilots  are  strictly  prohib- 
ited from  boarding  vessels  to  this  district,  la 
Oharleston,  Savannah  or  any  other  port,  and 
are  hereby  warned  tbat  they  must  confine 
themselves  to  the  cruising  ground  as  pre- 
scribed by  law.  Mo  pilot  shall  be  entitled  to 
collect  pilotage  fees  of  any  vessel  so  board- 
ed, and  must  deliver  such  vessel  Into  charge 
of  the  first  pilot  who  speaks  her,  or  otters 
his  services  to  her,  either  on  the  cruising 
ground  or  after  be  has  entered  port"  Be- 


sides these  rules  and  regulations,  section 
1878,  Rev.  SL  iSaSr  expressly  provides,  as  In 
secticHi  8  of  tha  rule^  titiat  any  master  of 
a  vessel  bearing  towards  any  harbor  or  bar 
(all  coasters  and  other  vessels  trading  be- 
tween any  parte  within  this  state  excepted) 
who  shall  refnse  to  xeertve  on  board  a  li- 
censed pilot  tea  the  said  bar  and  harbor  of- 
fering to  board,  shall  be  liable,  on  bis  arriv- 
al at  tiie  aald  port,  to  pay  such  pUot  who 
first  tiered  to  go  <m  board  and  tako  duigs 
of  such  vessd  the  rates  and  tees  astabliahed 
by  law,  as  if  sndi  jaOat  had  actually  brought 
In  such  vessel  to  said  port,  with  certain  sjs- 
ceptlons  not  aj^tlylng  to  tMs  case. 

From  this  brief  view  of  the  statutory  pro- 
visions In  referwce  to  pHotag^  and  the  rules 
and  regulations  prescribed  in  confOTmlty 
therewith,  it  Is  manifest  that  the  scheme  of 
the  law  Is  that  with  a  view  to  the  protection 
of  both  life  and  property  on  board  of  ves- 
sels proposing  to  enter  the  ports  and  harbors 
of  this  state,  and  In  view  of  the  arduous  and 
hazardous  nature  ot  the  duties  required  of 
pilots,  there  shall  alwaya  be  a  sufflclsnt  num- 
ber of  conywtent  and  experienced  pilots  In 
the  prescribed  cruising  grounds  of  the  sev- 
eral bars  and  harbors,  ready  to  offer  their 
services  to  all  Incoming  vessels;  and  that 
.the  pilot  who  flzst  oflwa  to  bMrd  such  vessel 
from  a  regularly  numbered  pilot  boat,  then 
being  within  the  prescribed  cruising  grounds, 
shall  be  entitled  to  demand  and  receive  from 
the  mastw  of  such  vessel  the  pilotage  fees 
presoibed  by  lav;  and  that  any  pilot  Is 
strictly  prohibited  from  boarding  any  vessel 
in  any  other  port,  and.  If  he  does  so  he  Is 
not  only  deprived  of  the  right  to  charge  any 
pilotage  fees,  but  Is  also  required  to  deliver 
such  vessel  Into  charge  of  the  first  pilot  who 
speaks  her,  or  <rfrers  his  services  to  her,  on 
the  cruising  ground  prescribed  few  the  port 
into  which  such  vessel  is  setiUng  to  enter. 
It  also  appears  that  every  pilot  Is  required 
to  produce  the  copy  of  the  rules,  with  which 
he  Is  furnished,  whra  required  to  do  so  1^ 
any  one  employing  him;  and  faMice  the  mas- 
ter of  any  vessel  seeking  to  enter  any  of 
the  p<»ts  of  the  state  knows,  or  at  least  has 
the  means  of  knowing,  what  are  the  rules 
prescribed  for  the  government  of  pilots  in 
such  ports.  Now,  in  this  case,  the  Undisput- 
ed evidence  is  tbat  the  plaintiff  was  a  duly- 
licensed  full  branch  pilot  for  the  bars  and 
harbors  of  St  Helena  and  Port  Royal,  and 
that  he  was  the  first  pilot  who  spoke  the  de- 
fendants' ship  from  a  r^ularly  numbered  pi- 
lot boat  within  the  cruising  grounds  pre- 
scribed for  said  bars  and  harbors,  and  there- 
fore he  was  clearly  entitled  to  collect  the 
pilotage  fees,  whether  his  services  were  ac- 
cepted or  not  The  fact  relied  upon  by  the 
circuit  Judge— that  the  ship  already  had  on 
boai-d,  when  the  plalntlfE  offered  his  serv- 
ices, a  duly-ilcensed  full  branch  pilot  (one 
Agapito  De  Zabaljauregul,  otherwise  called 
Antonio  Santos)  who  piloted  her  over  St 

Helena  bai^is  not  sufficient  to  defeat  ^.^ha  I  ^ 
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plaintiff's  claim,  for  the  reason  that  It  Is  stat- 
ed distinctly  in  the  affidavit  of  the  master  of 
the  ship  that  the  said  Antonio  Santos  had 
boarded  the  ahip  while  lying  at  a  wharf  In 
Philadelphia.  This,  as  we  have  Been,  was 
In  direct  Tiolatlon  of  law,  and  not  only  de- 
prived aald  Antonio  Santos  of  the  right  to 
charge  any  pilotage  fees,  but  also  required 
him  to  surrender  the  vessel  to  the  first  pilot 
who  offered  to  board  the  ship  from  a  duly- 
numbered  pilot  boat  within  the  proper  cruis- 
ing ground;  and  this  person  the  undisputed 
evidence  shows  was  the  plaintiff.  It  also  ap- 
pears from  the  affidavit  of  the  master  that 
the  conduct  of  said  Antonio  Santos  was  such 
aa  to  excite  bis  suspicions,  and,  if  he  had 
taken  the  most  ordinary  precautions,  by  re- 
qoiriog  said  Santos  to  produce  his  copy  of 
the  rules,  be  would  have  found  that  Santos 
had  no  right  to  pilot  the  ship  over  the  bars 
of  St.  Helena  and  Fort  Royal,  and  tliat  he 
was  bound  to  accept  the  services  of  the  plain- 
tiff; and,  whether  accepted  or  not,  he  was 
tmand  to  pay  him  the  pilotage  fees.  It 
seems  to  us  that  the  circuit  Judge  erred,  as 
a  matter  of  law,  In  holding  that  the  mere 
fact  that  Santos  was  on  board  of  the  ship 
when  plaintiff  offered  his  s^rvlceB,  in.  view 
of  the  further  undisputed  fact,  known  to  the 
master,  that  Santos  liad  Iwarded  the  ship  In 
Philadelphia,  where  he  bad  no  right  to  do  so, 
authorized  the  master  to  decline  the  services 
of  the  plaintiff,  and  relieved  the  ship  from 
liability  to  the  plaintiff  for  the  pilotage  fees. 
In  the  eye  of  the  law  there  was  no  pilot  on 
board  the  ship  authorized  to  pilot  the  ship 
across  the  bars  of  St.  Helena  and  Port  Royal 
at  the  time  plaintiff  offered  his  services,  and 
therefore  the  master  was  bound  to  accept 
the  services  of  plaintiff,  and,  If  be  declined 
to  do  Bi^  the  ship  was  liable  to  plaintiff  for 
tha  prescribed  pilotage  fees.  It  Is  obvious 
that  If  a  masto-  of  a  f  urelgn  vessd  can  take 
on  board  a  pilot  wherever  he  chooses  to  do 
so^  and  upon  that  ground  refuse  to  accept  the 
services  of  a  dnly-Ucensed  pilot  for  the  port 
which  the  vessel  is  seeking  to  enter,  when 
dnly  tHidered  a«»rdlng  to  the  rules  pre- 
scribed for  such  port,  it  would  tend  very 
much  to  destroy  the  system  of  pilotage  pre- 
scribed fix  the  ports  and  harbors  of  this 
state.  The  Judgment  of  this  court  Is  that 
the  wder  appealed  from  be  reversed,  and 
that  the  case  be  remanded  to  the  circuit 
court  for  such  further  proceedings  as  may  be 
necessary. 


(4»  s.  0. 4Ui 


STATE  V.  ATKINS. 


(Sivreme  Court  of  South  Carolina.   July  1, 
1807.) 

Ceihikal  Law— iNBTHDctioxa. 
1.  Where  one  accused  of  a  criminal  offense  en- 
tered a  plea  of  not  guilt;,  and  on  the  trial  of- 
fered no  evidence,  it  was  error  to  charge  that  de- 
fendant had  set  up  the  defense  of  an  alibi,  and 
that  the  burden  of  proving  such  aliU  was  on  de- 
fendant. 


2.  A  charge  redtlng  flie  testimony  of  named 
witnesses,  and  directmg  tlie  jury  to  consider 
statements  KKcificaliy  referred  to,  is  within  the 
constitutional  provluon  sjpainst  charging  on  dte 
facts. 

Appeal  from  general  sessions  drenlt  court 
of  Abbeville  county. 

Wado  Atkins  was  «)nvicted  of  assault  and 
battery  with  intent  to  kill,  and  appeals.  Re- 
versed. 

The  state  offered  as  a  witness  the  proseco- 
tor,  Thomas  C.  Perrln,  who  testified,  among 
other  things,  that  he  saw  the  defendant  at 
the  window  of  his  house  about  five  minutes 
before  he  was  assaulted.  The  state  also  of- 
fered as  a  witness  Mary  Atkins,  who  tesU- 
fled  that,  at  the  time  Mr.  Perrln  was  assault- 
ed, the  defendant  was  in  his  own  house, 
about  ISO  yards  from  Mr.  Perrln's  house,  and 
that  be  had  not  been  out  of  tbe  house  tot 
over  an  hour  before  the  assault  was  made; 
tbat  she  lived  with  the  defendant,  and  wu 
his  stepdaughter.  The  presiding  Jnds^  char- 
ged the  Jury  as  follows:  "Mr.  Foreman  and 
gentlemen  of  the  Jury:  This  case  against 
the  defendant  Is  for  assault  and  tnttery  with 
intent  to  klU.  To  convict  one  of  assault  and 
battery  with  Intent  to  kill,  the  facts  and  dr- 
cumstances  attending  the  assault  most  have 
been  such  that  it  would  have  been  murder 
bad  Mr.  Perrln  died.  Then,  In  that  case,  yon 
could  find  a  verdict  of  assault  and  batterr 
with  Intent  to  kill.  Now,  you  are  responsible 
for  tbe  facts  In  all  cases,  and  -the  court  Is  re- 
sponsible for  the  law;  and  the  new  constlto- 
tlon  of  the  state  has  so  prescribed  that  tta 
Judge  cannot  mention  the  tacta.  but  can  only 
declare  the  law.  The  plea  of  the  defendant  Is 
'Not  guilty,*  and  he  sets  up  an  allbL  An  allU 
means  that  he  was  at  some  place  other  than 
where  the  crime  was  committed  at  tbat  time, 
and  therefore  conld  not  have  committed  the 
crime  chatted.  Nov,  In  order  to  determine 
the  question  of  alibi,  yon  must  consider  all 
of  the  statements  In  the  case,— aU  of  the  evi- 
dence. You  must  consider  the  statement  of 
Mr.  Feriin,  who  testified  that,  a  few  minutes 
before  the  assault  was  mad^  he  looked  out 
of  the  window  of  his  bouse,  and  aaw  tbe  de- 
fendant walking  away  from  the  window: 
and  you  will  also  consider  tbe  statement  of 
the  stepdaughter,  who  says  tbat  be  was  bi 
bis  house  one  hour  before  be  was  called. 
Now,  you  wUl  first  determine  whether  or  not 
the  defendant  was  at  Mr.  Perrln's  window  s 
few  minutes  before  he  was  struck,  or  was  be 
at  his  house  at  tbat  time.  If  he  was  at  fato 
own  house  at  the  time  of  the  assault,  then  he 
could  not  have  been  at  Mr,  Perrin*iB  bouse. 
If  he  has  ^abllshed  the  fact  that  ho  was  at 
some  place  other  than  where  the  crime  was 
committed,  then  It  would  have  besa  impossi- 
ble for  him  to  have  been  there  at  tbat  time. 
So,  you  will  decide  that  question  whether  or 
not  he  was  at  Mr,  Perrln's  house  at  tiie  time 
he  was  struck,  or  a  few  minutes  before,  or 
was  he  at  his  own  house  at  that  time.  If  be 
was  at  his  own  house,  then-he  could  not  bav* 
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commlttea  that  assault  and  batteiy  opon  Mr. 
Periin.  Kow,  If  you  are  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  la  ffoUty, 
you  will  say  'Oullty.'  If  you  have  a  reason- 
able doubt  of  his  guilt,  you  will  say  "Not 
guilty.'  You  may  find  one  of  four  verdicts: 
'OuUty;*  *auUty  of  assault  and  batteiy  of  a 
higb  and  aggravated  natore;'  *anU^  of  a 
simple  aawuK^r  w  'Not  guUty.*  Take  the  rec- 
ord." 

Gn^don  A  Graydon,  for  appellant  Btdlclt* 
or  Ansel,  for  the  State. 

POPE,  J.  The  defendant,  Wade  Atklna. 
was  tried  and  convicted  of  assault  and  bat- 
tery with  Intent  to  klU,  at  the  January  term, 
1897,  of  the  court  of  Keneral  sessions  for 
Abbeville  coun^,  and,  after  sentence,  appeal- 
ed to  this  court,  on  four  grounds,  namely: 
(1)  Because  his  honor  erred  In  charging  the 
jury  that  defendant  had  set  up  an  alibi.  (2) 
Because  his  honor  erred  In  stating  the  tes- 
timony to  the  Jnry.  (3)  Because  his  honor 
erred  In  commenting  upon  the  facts  of  the 
case  when  be  made  the  following  statements 
In  his  charge:  "You  must  c<Hulder  the  state- 
ment  of  Mr.  Perrln,  who  testified  that,  a  few 
minutes  before  this  assault  was  made,  he 
looked  out  of  the  window  of  bis  house,  and 
saw  the  defendant  walking  away  from  the 
window;  and  you  must  also  consider  the 
statement  of  the  stepdaughter,  who  says  tliat 
be  was  In  bis  bouse  one  hoar  before  he  was 
called."  Because  his  honw  erred  in  charging 
npon  the  facts  of  the  case,  by  stating  the  tes- 
timony, and  calling  the  attention  of  the  Jnry 
to  particular  statements  made  by  the  wit- 
nesses, thus  emphasizing  certain  parts  of  the 
testimony,  and  clearly  Indicating  bis  <^Inlon 
ot  the  facts  teatifled  to  by  the  witnesses.  (4) 
Because  his  honor  erred  In  casting  the  bur- 
den of  proving  an  alibi  opon  the  defendant, 
when  the  testimony  offered  1^  the  state 
tended  to  make  out  an  alibi  for  the  d^end- 
ant. 

Id  disposing  of  the  first  and  fourth  grounds 
of  appeal,  it  is  proper  to  state  that  the  de- 
fendant offered  no  testimony  whatever,  con- 
tenting himself  with  the  plea  of  not  guilty. 
Notwithstanding  this  state  of  facts,  the  dr- 
ctUt  judge.  In  his  charge  to  the  jury,  stated 
that  the  defendant  set  up  the  defense  of  an 
alibi.  This  was  an  error.  It  follows  that  It 
was  error  also  to  cast  the  burden  of  proving 
snch  allbf  npon  the  defendant  Both  of  these 
receptions  are  sustained. 

We  wfU  next  consider  the  second  and  third 
exceptions.  Hie  error  of  the  drcnlt  Judge  Is 
so  patent  and  pointed  that  no  words  on  onr 
part  are  necessary  to  make  it  plainer.  If  the 
provision  of  our  new  constitution  preventing 
judges  from  charging  upon  the  facts  permits 
a  circuit  Judge  to  indulge  In  such  references 
to  the  testimony  In  his  charge  to  the  jury  as 
pointed  out  in  these  exceptions.  It  would  soon 
become  a  pretense.  These  exceptions  are 
nutalned.  It  Is  the  Judgment  of  this  court 


that  the  judgment  of  the  circuit  conrt  be  re- 
versed, and  the  cause  remanded  to  the  ctr- 
cnlt  conrt  tot  a  mw  trlaL 


  (tt  S.  C.  612> 

OirraBURT  et  aL  V.  BBOWN  ct  aL 

(Bnptcme  Conrt  of  South  Carolina.  Jvij  1, 
1897.) 

AonoiT  ON  Non — Ahbndimo  Airiiwn  at  Triau 
la  an  actloD  on  a  note,  where  the  eompUlat 
alleged  that  at  the  time  it  was  niade,  one  of  de- 
fendants joined  in  the  execntion  by  writing  her 
name  across  the  back,  and  her  answer  uieged 
that  she  signed  as  inoorser,  it  was  error,  after 
plain  tlffii  had  dosed  th^  case  and  a  motioa  for 
Qoosnit  had  been  denied,  to  permit  her  to  amend 
her  annwer  by  allegine  that  she  ^gned  the  note 
after  it  was  made  ner  co-defendant  in  pnisn- 
ance  of  an  axreemoit  between  him  and  plafai- 
tiffs  to  give  the  note  with  her  as  indorser,  and 
that  she  Indorsed  it  to  secure  his  debt,  and  that 
plalntifls  had  reoognlaed  her  as  Indorser,  and  tiiat 
she  did  not  Join  in  the  exeentlon. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  connty;  Joseph  H.  Earle,  Judge. 

Action  by  S.  B.  Cuthbert  and  another 
against  Mike  Brown  and  Jennie  Brown. 
FrcHu  an  order  granting  defendant  Jennie 
Brown  leave  to  amend  her  answer,  plalntlfts 
appeal.  Reversed. 

The  following  Is  d^endanf s  proposed 
am«ided  answer:  "(I)  That  she  is  a  resi- 
dent of  the  state  of  South  Carolina,  to  wit 
of  the  county  and  town  of  Barnw^l;  that 
she  is  a  married  woman,  that  Is  to  say,  the 
wife  of  her  co-defendant  Mike  Brown,  and 
that  she  signed  the  note  mentioned  in  the 
complaint  after  It  was  mad«  and  Indorsed  tij 
the  said  Mike  Brown,  In  pursuance,  as  she 
is  Informed  by  her  husband  and  verily  be- 
lieves, of  an  agreement  between  the  plain- 
tiffs and  the  said  Mike  Brown,  whereby  tie 
was  to  give  them  his  note  with  this  defend- 
ant as  indorser  thereon,  and  that  throughout 
the  whole  transaction  she  was  recognized 
and  treated  as  such  indorser  by  the  said 
plaintiffs,  as  she  is  Informed  and  believes, 
and  the  satd  note  was  in  no  wise  tor  the  we 
of  her  separate  property,  but  as  an  indorser 
and  to  secure  the  debt  of  her  husband,  Mike 
Brown.  (2)  That  this  defwdant  denies  Join- 
ing her  co-def«idant,  Mike  Brown,  in  the 
execution  of  the  said  note.  Wherefore  the 
said  defendant  demands  Judgment  that  the 
said  complaint  be  dismissed." 

PUUntiffs'  exceptions  to  the  order  of  court 
granting  leave  to  defendant  to  amend  hex 
answer  are  as  fcrftows:  "(1)  That  his  honor. 
Judge  Barle,  erred  as  matter  of  law  In  mak- 
ing the  order  allowing  the  defendant  Jennie 
Brown  to  amend  her  answer  after  the  cans* 
bad  progressed  In  the  trial  to  the  point  where 
the  said  defendant  fonnd  her  case  was  lost 
(2)  That  his  honor.  Judge  Earle,  erred  as  a 
matter  of  law  in  allowing  the  defendant  Jen- 
nie Brown  to  amend  her  answer  by  setting 
up  an  entirely  new  defense,  thereby  making 
a  radical  and  substantial  change  of  her  de- 
tense,  after  the  trial  of  ^^.I^J^i^^M^  Ic 
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ceeded  onto  the  said  defendant  found  that 
her  case  was  lost  (3)  Because  his  honor, 
Jndce  Barle,  In  allowing  the  said  amendment 
at  that  8ta«e  of  the  trial,  did  not  exeicla*  a 
reasonable  legal  discretion." 

later  Bros,  and  6.  M.  Qreene,  fw  appel- 
lants.  Robert  AUrlch,  tot  resptwdent. 

McIVEB,  C,  J.  The  plaintiffs  brought  thU 
action  to  recoT^r  from  the  defendants  the 
amount  mentioned  In  a  promissory  note,  of 
which  the  toUowing  Is  a  copy:  "$2,000. 
Barnwell.  S.  C  Oct  2Sth,  1894.  Ninety  daya 
after  date  I  promise  to  pay,  to  the  oirder  of 
myself,  two  thousand  diMIars,  at  office  of  B. 
B.  Cathbert.  No.  1  Exchange  Court,  New 
York  City,  for  value  received.  Mike  Browa." 
In  the  complaint  the  ailegatioos  are  (1)  that 
the  plaintiffs  are  co-partners;  (2)  that  on  the 
2Qth  of  October,  1894,  the  defendants  made 
the  note  at>ove  copied;  (3)  "tliat  at  the  time 
of  the  making  of  the  said  note  the  defendant 
Jennie  Brown  Joined  in  the  execution  thereof 
by  writing  her  name  across  the  back  of  the 
said  note;"  (4)  that  after  the  said  note  had 
been  so  executed  by  the  defendants,  and  be- 
fore the  maturity  thereof,  the  same  was  duly 
transferred,  for  value,  to  E.  B.  Cuthbert;  (5) 
that  afterwards,  and  before  the  matorl^  of 
the  said  note,  the  same  was  duly  transferred 
to  the  plaintiffs,  for  value,  and  they  are  still 
the  owners  and  holders  thweof.  The  other 
allegations  are  immaterial  to  the  questions 
raised  by  this  a{^>eal. 

The  defendant  Mike  Brown  put  in  no  an- 
swer, and  Judgment  was  entered  against  him 
by  default  at  the  Jnly  term,  1890.  The  de- 
fendant Jennie  Brown  put  In  her  answer  as 
follows:  "That  she  Is  a  married  woman,— 
tiiat  is  to  say,  the  wife  of  her  co-defendant 
Mike  Brown,— and  that  she  signed  the  said 
note  as  indorser;  that  the  said  contract  was  in 
no  wise  for  her  Individual  use,  or  for  the  bene- 
fit of  her  estate."  The  case,  as  against  def aid- 
ant Jennie  Brown,  came  on  for  trial  at  the 
November  term,  1806,  before  his  honor,  the 
late  Judge  Earle,  and  a  Jury.  After  the  idead- 
ings  were  read,  the  plaintiffs  put  In  evIdeDce 
the  note  sued  on,  its  execution  having  been  ad- 
mitted by  the  answer  of  the  defraidant  Jennie 
Brown,  and  then  put  In  evidence'  two  bound 
volumes  of  the  statute  law  of  the  state  of 
New  York,  for  the  purpose  ot  showing  what 
was  the  law  of  that  state,  as  to  the  contracts 
of  married  women,  aa  It  existed  at  the  time 
the  note  sued  on  was  made,  and  closed  tbelr 
case.  The  defendant's  counsel  moved  for  a 
nonsuit  apon  the  ground  that  the  plaintiffs  had 
failed  to  prove  that  defendant  had  signed  the 
note  as  maker.  The  motion  for  a  nonsuit  was 
overruled,  and  thereupon  the  defendant  offer- 
ed a  witness  for  the  purpose  of  proving  that 
the  defendant  signed  the  note  simply  as  an  in- 
dersw,  and  not  as  maker.  TJpon  objection,  the 
court  ruled  tiiat  the  testimony  was  inadmissi- 
ble because  the  defendant  had,  by  her  answer, 
admitted  the  allegation  in  the  third  paragraph 


of  the  complaint  which,  under  the  law  of 
this  state,  made  her  a  maker  of  the  note. 
Counsel  for  the  defendant  then  moved  tct 
leave  to  amend  the  answer  of  the  defendant  by 
alleging  that  she  signed  the  note,  after  It  was 
made  and  indorsed  by  the  said  Mike  Brown, 
in  pursoanice  of  an  agreement  between  the 
plaintiffs  and  the  said  Mike  Brown,  vrtierdty 
he  was  to  give  them  hia  note  with  this  defend- 
ant as  indorser,  and  that  throughout  the  whole 
transaction  she  was  recognized  and  treated  as 
such  indorser  by  the  plaintiffs,  and  that  said 
note  was  In  no  wise  tor  the  use  of  ber  sepa- 
rate estate,  but  as  an  indorser  to  secure  the 
debt  of  her  husband,  and  also  by  denying  that 
she  had  Joined  her  co-defendant  In  the  execu- 
tion of  said  note.  After  argument  the  circuit 
Judge  granted  the  order  for  leave  to  amend, 
"with  great  reluctance,"  as  he  says,  and  the 
case  was  withdrawn  from  the  Jmy,  and  con- 
tinued to  the  next  term  of  the  court  Let  the 
proposed  amended  answer,  which  Is  set  out  In 
the  "case,"  be  Incorporated  by  the  reporter  ta 
his  report  of  the  case.  Prom  the  order  grant- 
ing leave  to  the  defendant  to  amend  her  an- 
swer as  proposed,  tlie  plalntlfb  appeal  upon  the 
'  three  exceptions  set  out  In  the  record,  which, 
however,  raise  the  single  queetlon  whether 
there  was  error  In  granting  the  leave  to  amend 
at  the  time,  and  under  the  circumstances, 
stated. 

While  It  may  be  quite  true  that  the  ammd- 
ment  asked  for  could  properly  have  been  al- 
lowed, if  applied  for  at  the  proper  time,  yet  the 
question  assumes  a  very  difCerent  aspect  when 
the  amendment  was  not  applied  for  until  after 
the  trial  bad  commenced,  and  after  the  plain- 
tiffs had  closed  their  case,  and  a  motion  for  a 
nonsuit  had  been  refused.  Indicating  very  dear- 
ly that  in  the  opinion  of  the  circuit  Judge,  the 
plaintiffs  bad  made  out  their  case,  and  were 
entitled  to  the  Judgment  demanded,  In  the  ab- 
sence of  any  showing  to  the  contrary,  irtiicb 
was  not  made.  To  allow  a  defendant  at  that 
stage  of  the  case,  to  amend  his  answer,  by  con- 
verting admissions  in  his  verified  answer  Into 
denials  of  the  facts  thus  admitted,  and  In  addi- 
tion thereto  to  insert  all^^atlona  of  an  axree- 
m&it  between  the  parties  at  tlie  time  of  the 
making  of  the  contract  the  breach  of  which 
constituted  the  plaintiffs*  cauae  of  action,  of 
wliich  agreement  there  was  no  allegation  n 
even  hint  in  the  original  anaww,  would  ce*- 
tainly  not  be  *in  furtherance  of  Justice,"  bat 
would  tend  to  defeat  Justice,  by  necessitatiDg 
a  loss  of  a  term  to  the  plalntlffiB,  and  putting 
them  to  the  expense  of  procuring  additional 
testimony  to  meet  a  defense  not  stated  or  evat 
hinted  at  in  the  original  answer.  When  the 
defradant  was  served  witti  a  ct^y  ot  the  com- 
plaint In  which  the  facta  upon  which  plain tlffi 
based  their  claim  were  fully  and  distinctly  stat- 
ed, ^e  had  ample  time  and  opportunity  to  pre- 
pare ber  defense  to  said  claim;  and  If  tdx 
saw  fit  to  rest  ber  d^raxse  upon  the  groaidi 
stated  In  ber  original  verified  answer,  on  which 
the  plahitiffs*  claim  was  based,  and  relied  sole- 
ly co  the  defense  tlut  sbe  was  a,.nwi7f9d  wo- 


i  that  sbe  was  a.  nwiried 
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man,  and  that  the  contract  which  constituted 
the  basis  of  idalntUV  cause  of  action  "was  to 
no  wlae  for  ber  Individual  nse  w  finr  the  bene- 
fit of  her  cBtatfl^**  and  go  to  trial  on  mch  6er 
tmm,  die  wonld  not,  in  the  midst  ot  the  trial, 
and  after  ahe  had  found  that  the  d^ense  upon 
which  she  relied  would  not  anil  her,  be  p»- 
mltted  to  (Jbsnge  her  entire  Una  of  defense  by 
Bubstltnting  a  denial  for  the  admlwdon  of  one 
of  the  material  facts  alleged  In  llie  complaint, 
thus  potting  the  (dalntUIs  to  the  proof  ot  a 
fact  OTiginally  admitted,  and  by  setting  up  an 
alleged  agreement,  of  which  nothing  hod  been 
previously  heard,  showing  that  the  contact 
sued  on  wsa  not  only  not  a  contract  "for  ber 
Individual  use  or  for  the  benefit  of  her  estate,*' 
bat  was  a  contract  of  oeeozltyslilp  for  the 
debt  of  ber  fansband.  It  seems  to  us  that,  xm- 
der  the  authorities  as  well  as  upon  reason, 
the  amendment  was  maoeomly  allowed,  at  the 
time  <*"t^  under  the  dicnmstances  under  which 
tt  was  granted.— "with  great  rdnctance,"  aa  the 
circuit  judge  himself  says.  See  Tnunbo  v. 
Flnley,  Ifi  S.  O.  SOB;  Kennerty  t.  Rw^iato 
Oo..  21  8.  0.  226;  SUoner  t.  HodgB^  21  8.  a 
172;  dayton  t.  Mitcbell,  81  S.  0. 10D,  9  8.  BL 
814.  and  10  8.  fl.  890,  where  we  And  the  tiA- 
lowing  language  i^pn^trlate  to  Uils  case: 
"The  prorlslons  tt  the  Code  In  nq)ect  to 
WDKDdments  are  certainly  Ifiiend  oioagb  to 
save  parties  from  the  effects  of  a  mistake, 
which  even  the  most  canAd  persons  may  some- 
tlmes  fall  Into;  but  such  amendments  must 
be  jyipUed  for  at  the  pn^per  time,  and  a  perl? 
cannot  be  permitted,  after  piwntitig  himself 
upon  a  certain  ground  of  action  or  defense,  and 
finding  tt  imsuccessfal,  to  shift  Ids  ground,  and 
renew  the  controversy  upon  otbn:  grounds, 
whk*  he  ml^t  have  taken  In  the  first  Instance. 
This  would  lead  to  Interminable  Utigation, 
whereas  the  time-honored  maxim  is.  Interest 
FeipnbllcsB  nt  sit  flnls  Uttum.' "  The  Judgment 
of  this  court  Is  that  the  ordw  allowing  the 
amendment  be  reversed  and  set  aside,  and 
tbat  Qw  case  be  remanded. 


(49  S.  C.  454) 

McOBB  V.  FRENCH. 
(Snpmne  Conrt  of  8outh  Garolina.   Jose  20, 
1897.) 

AssiemiBirr  bt  Bailor  ~  Dbuvsrt  bt  Bailbs— 

EvibENOB. 

1.  Where  the  bailor  assigned  the  property, 
and  the  bailee  afterwards  delivered  it  to  oim,  and 
the  assignee  sued  the  bailee  for  coaveraion,  it 
was  error  to  ezdnde  evidence  that  the  assi^iee 
had  giTOQ  the  bailee  notice  of  the  assignment 
before  the  delivery. 

2.  It  was  proper,  however,  to  exdnde  evidence 
of  a  message  delivered  b;  the  assignee  to  a  third 
person  before  the  dtUrery,  where  It  was  not  in- 
tboated  that  evidence  wonld  be  Introdnced  tbat 
such  message  was  communicated  to  the  bailee. 

Appeal  from  common,  pleas  circuit  court  of 
GtaremvUle  eom^;  W.  O.  Beoet,  Judg& 

Action  bj  &  M.  McQee  sffdnst  Jesse  Ij. 
French  for  conversion.  From  a  Judgment  for 
deftmdant,  plalntlfl  appeals.  Bevened. 


J.  A.  UcOnDons^  for  appellant 
Moon^.  for  respondent 


J. 


OABY,  A.  J.  The  plalntlfC  brings  this  ac- 
tion. ail^Elng  In  his  complaint:  '  "(1)  That  on 

tiie  day  ct  Norember,  1801,  the  plahitUt 

wan  the  owner  and  entitled  to  the  posses^n  of 
two  bales  of  middling  lint  cotton,  aggregating 
nine  hundred  pounds,  and  of  the  value  of  sev- 
enty-five dtdlars.  (90  Tltat  on  ttie  said  day  of 
November,  1881,  the  dflftmflant  then  being  In 
possesstoi  of  the  said  cotton,  unlawfully  dis- 
posed oC  the  sam^  and  has  since,  upon  de- 
mand, refused  to  deUrw  the  same  to  plain- 
tiff, or  pay  hhn  the  value  thereof,  to  his  dam- 
age me  hundred  dollara."  The  defendant  In 
his  answer,  denies  the  allegations  of  the  can- 
plaint  and  sets  up  as  a  defense  that  he  had 
no  notice  of  the  ptalntUTs  rights  at  the  time 
he  turned  the  cotton  over  to  Us  sister,  Mrs. 
Charles.  On  tiie  4illi  of  December.  1880,  an 
agreemont  was  entered  into  between  W.  H. 
Ohariee  and  B.  F.  rauanpBHi,  wherdny  the 
said  Charles  leased  to  the  sa)d  Thompson  toe 
the  year  1881  the  tract  of  land  upon  which  the 
cotton  In  dispute  was  produced.  Tho  said 
Thompeon  agreed  to  pay  as  rent  fW  aald  land 
900  pounds  of  lint  cotton,  which  was  to  be 
delivered  to  tbit  defwWIant  J.  K  Frendi.  for 
the  said  Gharies.  On  tiie  4lli  of  Deconber. 
1800,  Caiarles,  for  value,  assigned  the  said 
contract  to  the  plaintiff,  B.  M.  McGee.  The 
cotton  was  delivered  to  the  defendant  who  In 
tmm  deUvered  It  to  Mrs.  Gbarles,  his  dster. 
The  cotton  was  afto-wards  sold.  The  case  was 
tried  before  his  honor.  Judge  Benet  at  the 
Novembw.  1896.  turn  of  the  court  The  Jury 
mdered  a  verdict  In  favor  of  the  defendant 

The  plaintiff  appealed  upon  exceptions,  the 
first  of  which  is  as  follows:  "(1)  In  not  alkiw- 
tDg  tits  witness  for  the  plaintiff.  W.  V.  Klrby. 
to  testify  aa  to  the  contoitB  of  a  TWbel  mes- 
sage sent  by  plaintiff  to  B.  F.  Thompson,  tiM 
tenant  with  reference  to  plalntUPs  rights  nn- 
diec  the  rent  contract  and  ttie  deUvoy  of  the 
cotton  provided  for  therein,  and  which  message 
was  delivered  by  the  said  Klrby  to  Thompson, 
and  by  lAompecm  to  tiw  defendant  before  be 
turned  over  .to  him  fbe  cotttm  In  dispute^  said 
testimony  being  a  link  In  tiie  ^laln  of  notice 
which  plaintiff  was  required  to  give  of  his 
rights  as  assignee  ot  Oharles."  When  the 
witness  W.  y.  Klrl^  was  on  the  stand  the  fd- 
lowtng  tocdc  plaoe:  'Did  Mr.  McGee,  at  any 
time  In  1881,  send  a  message  to  nuHnpson  tat 
reference  to  tlilB  rent  omtractY  If  so,  what 
was  Itf  (Mr.  Moooey  Objects.  Objection  sni- 
tslned.  Mr.  MeCnUongh  exempts.)  The  Oourt: 
I  win  allow  the  first  part  (Mr.  Mooney  ex- 
cepts.) Did  Mr.  HcOee  aeaid  a  message  by 
yon  to  R  F.  Thonqptm?  Tea,  air.  Did  you 
deUver  Itf  Tes.  air.  What  waa  tbat  mea- 
aage?  Tba  Oonrt:  Not  that.  (Mr.  McOol- 
loog^  ocepta.  Plaintiff  reats.)"  llioinpson 
la  not  a  party  to  tbe  action,  and  It  was  Irrde- 
vant  what  message  was  delivered  by  Klrby 
to  him,  unless  testimony  had  also  been  intro- 
duced tending  to  show  that  the  message  wasi 
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communicated  to  tbe  defendant  It  was  nut 
evra  Intimated  to  Us  bonor  tliat  testimo<jy 
WEB  to  -be  Introdnoed  tar  tbn  purpose  of  show- 
ing that  the  message  deUvered  to  Thompson 
was  communicated  to  the  defendant  Tha  cir- 
cuit Judge  was,  therefore,  not  In  error  hi  thus 
ruling. 

The  second  exertion  Is  as  follows:  "C^ 
In  not  allowing  plaintiff  to  testUr  as  to  said 
message,  and  in  not  allowing  him  to  answer 
the  question:  'After  this  contract  was  as- 
signed to  you,  what  did  jou  do.  If  anything, 
wttb  reference  4o  that  cottonr  "  When  the 
plaintiff  was  on  the  stand  the  following  took 
place:  "After  this  contract  was  assigned  to 
you,  what  did  you  do,  If  anything,  with  ref- 
erence to  that  cotton?**  "About  Uie  last  of 
July  Mr.  Vincent  Klrby  was  In  my  office,  and 
—  (Mr.  Mooney  objects.  Objection  sustain- 
ed.)" This  question  was  competent,  as  the 
pliUntlff  had  the  right  to  show  that  he  had 
given  the  defendant  notice  of  his  claim. 
When  the  question  was  ruled  Incompetent, 
the  plaintiff  was  denied  this  opportunity.  If 
tbe  answer  to  the  question  had  been  inad- 
missible as  testimony,  the  defendant  could 
have  had  It  ruled  out  As  there  was  error  In 
ruling  that  the  question  was  Incompetent, 
this  exception  must  be  sustained. 

The  third  exception  Is  as  follows:  "0)  In 
charging  the  Jury:  *It  Is  tor  you  to  consider 
the  testimony  in  this  case,  wheth^  this  was 
a  quMtlon  of  bailor  or  bailee,'— such  question 
being  one  ot  law  for  tbe  court"  That  por- 
tion of  his  honor's  charge  bearing  upon  the 
question  raised  by  this  exception  Is  as  fol- 
lows: "Ton  hare  heard  a  good  deal  In  the 
argument  abont  the  question  of  b^lor  and 
bailee.  It  may  be  necessary  that  I  should  ex- 
plain those  terms  to  you.  When  lawyers 
spealc  of  a  ballmmt  they  mean  a  delivery  of 
some  personal  property  to  another  party,  to 
be  held  by  that  person  to  whom  It  Is  deliver* 
ed  according  to  the  special  purpose  of  the  de- 
livery, and  to  be  returned  or  redelivered 
when  that  special  purpose  has  been  accom- 
plished. The  person  who  delivers  personal 
property  to  anotbeor  for  any  purpose  lilce  that 
Is  called  the  bailor,  and  the  person  who  takes 
the  personal-  property  for  any  such  purpose 
to  hold  it  fs  called  the  bailee.  It  has  been 
defined  as  the  delivery  of  personal  property 
in  trust  for  some  special  purpose,  and  upon 
a  contract  either  express  or  Implied,  to  con- 
form to  the  object  of  the  purpose  of  the 
trust.  So,  gentiemen,  the  bailor  is  the  one 
who  does  place  the  thing  la  tmst;  the  bailee 
Is  the  one  who  Is  to  hold  it  for  a  special  pur- 
pose; and  that  person  who  assumes  the  re- 
sponsibility of  taking  the  property  in  his  pos- 
session In  trust  may  do  so  with  or  without 
compensation,  but,  whether  he  receives  pay 
for  It  or  not,  when  a  man  assumes  a  trust 
knowingly,  he  assumes  all  of  the  responsibili- 
ty of  the  trust  It  makes  no  dlflference  whetii- 
er  he  Is  paid  for  taking  care  of  It  or  not.  So, 
In  this  case.  If  Mr.  French  Is  the  bailee  with- 
out hire  or  reward  or  hope  of  reward,  still 


tliat  does  not  lessen  his  responsibility  anr 
more  than  If  he  was  paid  tcr  It  The  usual 
doctrine  of  bailment  is  that  the  bailee  Is  to 
return  the  property  to  the  bailor.  While  that 
Is  most  commonly  the  case.  It  mlj^t  be^  a^ 
COTdlng  to  the  contract  and  the  circumstan- 
ces, that  the  bailee  would  have  to  deliver  to 
a  third  person,  such  as  the  bailor's  trans- 
feree. Thus  yon  see  that  a  bailee  asmmm 
the  responsibility  of  finding  out  to  whom  he 
must  deliver  the  property.  He  moat  not  care- 
lessly and  rashly  turn  It  over.  He  must  tun 
it  over  to  the  true  owner,  and  he  most  soma- 
times  exercise  discretion  as  to  tba  p«8on 
who  is  raiUtied  to  receive  the  property.  For 
Instance,  If  a  bailee  accepts  money  to  hM 
until  he  can  ascertain  certain  facts,  be  must 
not  turn  that  mon^  ovex  to  tlie  wrong  per 
son.  In  short,  a  t)allee  must  respond  to  the 
claim  of  the  true  owner  of  the  property  when 
he  has  discovered  who  the  true  owner  Is,  and 
he  acts  at  his  risk— at  his  perll-4f  he  disre- 
gards notice  of  the  true  owner.  It  la  for  yoa 
to  consider  the  testimony  in  this  case,— wheth- 
er this  was  a  question  of  bailor  or  bailee." 
When  this  part  of  the  charge  Is  considered 
as  a  whole.  It  Is  evident  that  his  honor's  bi- 
tention,  after  dining  at  length  what  consti- 
tutes the  relation  of  bailor  and  bailee,  was  to 
submit  to  the  jury  tiie  question  whethor  tbe 
facts  of  this  case,  when  applied  to  I3ie  lav 
which  he  charged,  established  tbB  relation  of 
bailor  and  bailee.  When  the  charge  la  tinu 
cotistnied.  It  Is  manifest  that  the  exceptloa 
cannot  be  sustained. 

The  fourth  and  fifth  exceptions  are  as  fol- 
lows: "(4)  In  cfhaiglng  the  Joiy:  'It  Is  tor  yoa 
to  say  whether  French  had  such  notice  or  socfa 
facts  and  drcumstances  as  would  pot  blm  on 
tiie  Inqnliy,'— the  qoestlcm  of  notice,  or  what 
constitutes  sufficient  notice,  being  one  of  law. 
(S)  In  chai^ng  the  Jury  iqMn  Qie  subject  of  no- 
tice: That  if  French  was  Informed  that  Ghatlea 
no  kmger  held  the  rent  ctntract.  but  that  tbe 
contract  was  held  by  McGee,  and  that  Tbaanp- 
son  told  French  not  to  turn  the  cotton  over  to 
anybody  unless  he  produced  the  rent  contract 
and,  if  this  be  true.  It  la  for  yon  to  say  wheOier 
that  was  such  Information  and  Imowiedge  as 
would  put  a  man  on  Inquiry,  or  would  It  Jus- 
tify an  agent  anxious  to  do  his  duty  in  Ignoring 
it?  That  is  for  you  to  say.*  Whereas  he 
should  have  charged  that,  If  the  aforesaid  facti 
were  true,  French  had  actual  notice  of  Mc<3ee*a 
rights  at  tbe  time  he  turned  the  cotton  over 
to  his  sister,  and  the  plahitiff  would  be  entitled 
to  a  verdict"  That  part  of  his  honor's  charge 
bearing  upon  the  qu^tlon  raised  by  tiuse  ex- 
ceptions Is  as  follows:  "Now,  what  was  the 
purpose  of  the  trust— to  turn  It  over  to  the  land- 
lord, Charles?  If  nothing  else  appeared,  and 
he  had  no  notice  that  Charles  was  no  lonjrer 
entitled  to  It,  then  he  would  have  had  a  right 
to  turn  It  over  to  the  one  whom  be  was  hold- 
ing it  for,  or  to  whoever  Charles  directed  him 
to  turn  it  over  to;  but  If  be  had  notice  tliat 
Charles  had  assi^ied  his  Interest  to  MoGee. 
and  that  McGee  was  the  trpe  party.to  hand 
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over  tb«  nst  cotton  to,  tboi  he  mm  bonnd  to 
tam  It  orer  to  BicGee,  and  not  to  Charles,  or 
any  me  tise;  and.  If  lie  fafled  m  to  tmn  orer 
the  oottu  to  UcGee,  then  be  would  be  liable 
to  any  damagee  to  McOee  that  be  mfEered  be- 
cause of  the  fallnre  to  turn  awa  that  cotton 
to  talm.  Bat  It  b  Cor  70a  to  whetlier 
FioKdi  had  'mcb  notice  ot  aocfa  facta  and  dr- 
comstancea  as  would  put  him  on  inquiry,  and 
X  ctiarie  yon  that,  If  be  had  sndi  notloe  that 
would  reaaonably  have  pnt  a  man  of  oommon 
senae  upon  taiqulry,  ao  that  Inquiry  would  have 
diacloeed  certain  facta  npm  inquiry,  why  thai 
Frrach  would  be  bound  aa  if  ha  knew  tttoae 
facts;  because.  If  a  leaaooable  and  dlllgait  In- 
qnlry  would  have  Informed  him  that  Charles 
waa  not  the  man  to  turn  ttie  cotton  over  to, 
bat  that  McGee  was,  then  he  la  aa  much  bound 
to  torn  the  cotton  met  to  SfoGee  aa  If  he  had 
actual  notice^  or  If  he  had  seen  the  assignment, 
and  you  are  to  consider  from  tiie  testimony  that 
if  VreaOi  waa  Informed  that  Oharlea  do  longer 
hdd  the  rent  contract,  but  that  the  contract 
was  hdd  by  McOee,  and  that  Thonqieon  told 
French  not  to  turn  the  cotton  over  to  anybody 
anleea  he  produced  ttie  rent  cmtract;  and,  if 
thla  be  true,  it  la  fiv  you  to  aay  whether  that 
waa  such  Information  and  knowledge  as  would 
put  a  man  on  InqDlzy,  or  would  it  justify  an 
agoit,  anxlona  to  do  hla  duty,  In  Ignoring  It 
That  la  tat  yon  to  aay.  If  you  cnne  to  the 
ctmclnalon  that,  had  he  Inqtdred  along  the  line 
thus  Indicated,  that  he  would  have  discovered 
to  Ua  aatlafiictlon  that  not  Ohartee,  but  McOee, 
waa  the  man  to  turn  the  cottcm  ova  to,  why 
then  that  would  be  anffldent  notloe  for  htm, 
and  you  most  say  whether  be  bad  such  Infoi^ 
■nation.  In  the  flzat  place.  It  la  testified  to  by 
Tbompaon  that  he  met  French  In  tlie  zoad; 
that  be  had  the  cotton  ready;  that  he  asked 
French  what  to  do  with  it;  Oiat  he  had  got 
word  to  pay  It  to  Chazlea;  Oiat  E^di  aatd 
he  knew  hla  contract,  Oiat  he  could  bring  It  to 
his  bouse,  and  put  It  In  the  grove;  and  that 
KSsfbf  aaya  to  tam  It  over  to  McOee;  that  be 
had  t3ie  rent  contract  and  doea  he  say  that 
Klztv  said  McOee  said  be  bad  the  r&xt  con- 
tract, and  doea  be  also  aay  Klrby  might  bave 
aald  not  to  torn  it  orer  to  anybody  but  McOeef 
It  la  for  you  to  ny  whether  that  waa  anffl- 
dent to  put  French  on  Inquiry.  If  so,  then  he 
would  be  bound  to  have  known  that  McOee, 
and  not  Oiarlea,  was  the  penHm  to  pay  the  cot- 
ton to.  Tod  are  the  Judges  of  the  testimony 
in  the  case.  Tou  are  to  aay  how  much  credit 
yon  are  to  award  to  each  wltneas,  and  what 
meaanre  of  inoof  yon  are  to  regard.**  When 
this  portion  of  his  honor's  charge  la  considered 
as  a  whole,  It  l8  aeen  diat  he  submitted  to  the 
Jury  the  quesdcm  of  fact  whether  thwe  were 
such  facts  and  drcumstancee  aa  were  sufficient 
to  haTO  pnt  a  reasonably  imident  man  on  In- 
^nlry.  and  diarged  them  aa  matter  of  law  that, 
if  fbey  foond  snch  fact,  then  It  waa  equivalent 
to  notice,  and  would  be  binding  on  the  defend- 
ant.  These  exceptions  are  also  overruled. 

The  sixth  exceptkm  la  aa  follows:    "(6)  In 
lef oahig  plainttfra  motion  (or  a  new  trial,  it  ap- 
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pearing  from  an  lnspectl(m  of  the  record  that 
there  was  an  eitire  absence  of  testimony  to 
sustain  the  verdict,  and  that  said  verdict  was 
not  responds  to  Uie  charge  of  the  court" 
The  Todlct  In  this  case  was  In  favor  of  the  de- 
fendant, and  It  cannot  be  aald  tint  then  was 
an  entire  absence  of  teattawHiy  to  aaataln  It,  aa 
the  Jury  may  not  have  bdlered  tlie  testimony 
of  the  witneaaea  tor  ttie  plalntUT.  Qnlte  a  dlf- 
ferent  question,  however,  would  be  presented 
It  the  Jury  had  found  a  verdict  In  fftror  ct  the 
pUUntm;  and  a  motion  for  a  new  trial  bad  been 
made  on  the  ground  tbat  there  waa  an  entire 
abmioe  of  testlinony  to  iostaln  It  TbSMexeep' 
tkm  Is  alao  overruled.  It  Is  the  Jndgmoit  of 
ttilB  coorc  that  the  judgment  of  the  drcnlt 
conn  be  reverasd,  and  the  caae  remanded  to 
that  court  tor  a  new  triaL 


MOOMAW  et  aL  T.  FAIBVIEW'cBMBTBIRY 
00.  et  al. 

(So^ema  Court  of  Appeals  of  "nrghila.  June 
24.  U97.) 

Eqoirr— Gakcblutior  or  iHSTKumitts— RaMSDT 
AT  Law. 

In  contqnplatlon  of  a  sale  of  the  land  to  the 
company,  and  for  Its  benefit,  promoters  of  a  cor- 
poration contracted  for  the  location  of  a  railroad 
across  their  laud,  snch  location  being  an  Induce- 
ment to  the  company  to  boy,  and  a  part  of  the 
consideration  for  the  pnrcha8&  Before  the  rail- 
road was  located,  the  contractor  waa  paid  the 
contract  price,  by  asslgniiig  to  him  notes  execut- 
ed by  the  corporation  to  the  promoters  for  the 
land,  and  secured  by  trust  deed  of  it,  and  by  can- 
celing an  assessment  on  stock  in  the  company 
whioQ  had  been  subscribed  by  the  contractor.  The 
contractor  became  nnaUe  to  perform,  and  the 
company  agreed  to  release  him  on  hla  surrraidering 
said  notes  and  stock,  and  appointed  the  pro- 
moters to  carry  out  the  agreement  for  tdease. 
The  promoters  released  the  contractor,  and  took 
the  notes  and  stock,  and  kept  them,  claiming  to 
be  entitled  to  the  benefit  thereof,  and  that  the 
company  was  liaMe  on  the  notes.  Held,  that 
the  promoters  would  be  enjoined  from  disposing 
of  me  notes  and  stock,  and  compelled  to  snrren- 
der  them  to  the  company,  so  that  they  and  the 
payment  of  the  assessment  on  the  stock  might  be 
cancded,  and  the  land  released  from  the  trust 
deed,  toere  being  no  adequate  nanedy  at  law. 

Appeal  from  circuit  court  of  dty  of  Roanoke. 

Bill  by  the  F^rvlew  Cemetery  Company 
against  W.  P.  Moomaw  and  others  for  the 
surrender  and  cancellation  of  notes  and  stock, 
and  for  an  Injunction  against  a  disposition  of 
the  same.  From  a  decree  for  complainant, 
certain  defaidanta  appeal.  Affirmed. 

Moomaw  ft  Woods,  for  appeUanta.  Bard- 
away  ft  Payne  and  Scott  ft  Staplea,  for  appel- 
lees. 

HABBISON,  J.  The  bin  In  this  case  al- 
lege that  W.  P.  Moomaw  and  E.  S.  Wents. 
appellants  here,  together  with  A.  P.  Neal  and 
J.  H.  Featherstone,  were  the  owners  at  a  tract 
of  land  lying  near  the  dty  of  Roanoke,  the 
tl^  to  which  waa  In  aald  J.  H.  Feathoatone, 
for  the  nae  of  hhnaelf  and  associates;  that 
these  partlea,  as  promoters,  organized  the 
Falrvlew  Gemetoy  Company,  appellee 
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fW  the  pnrpoK  oi  aeSltDg  It  this  land,  and  did. 
by  deed  dated  Match  14.  1800,  conrey  the 
■ame  to  appellee,  at  the  price  of  $20,000,  tak- 
ing at  the  same  time  a  deed  of  trust  to  secure 
certain  negotiable  notes  executed  hy  appdlee 
tor  the  deferred  purchase  money.  It  Is  farther 
alleged  that,  before  the  purchase  of  the  land 
by  appellee,  the  promoters  had  made  a  con- 
tract with  one  J.  F.  Christian,  general  man- 
ager of  the  Street-Rail  way  Oompany  of  Roan- 
oke, to  locate  acroaa  one  comer  of  the  land  a 
certain  "dummy  line,"  which  .was  about  to  be 
built  from  Roanoke  to  Salem,  agreeing  to  pay 
therefor  the  sum  of  f 1,800. 

It  Is  further  alleged  that  the  location  of  the 
dummy  line  up<m  the  land  was  a  part  consid- 
eration for,  and  an  Indnoanent  to  appellee  to 
pnrchase,  ttie  land;  tliat  the  contract  for  Its 
location  was  made  in  contemplation  of  the 
sale  to  appellee,  and  for  Its  l>eneflt;  and  that 
the  ¥1,800  was  paid  to  Ohrlatian,  a&slgnlng 
to  him  the  two  porchase-money  notes  execut- 
ed appellee,  now  In  controversy,  amount- 
ing to  yi,ei2.B(^  and  the  cancellation,  as  paid, 
of  the  cash  payment,  amounting  to  $187J!0, 
dne  from  Christian  on  80  shares  ot  ato^  taken 
by  htm  In  the  appellee  company. 

It  Is  further  alleged  that  Christian  was  un- 
able to  fulfill  his  contract  to  locate  the  railway 
line  on  the  land;  that  appellee,  realizing  that 
said  Christian  waa  acting  in  good  talth,  and 
was  reaUy  unable  to  fulfill  his  ^reement, 
agreed  to  rdease  him  thei«from,  provided  he 
wonld  surrender  to  appellee  Its  notes  and  stock 
given  him  as  the  consideration  tor  his  contract; 
that  Christian  agreed  to  do  this;  and  that 
thereupon  appellee  app<dnted  appellants,  who 
were  two  of  its  stockhc^ders  and  dteector%  to 
see  Christian  on  behalf  of  appellee,  and  re- 
lease him  from  llabUlty  to  locate  the  dunmy 
line,  upon  the  tarns  stated. 

It  is  farther  alleged  that  appellants  did  aee 
Gbilstian,  iDd,  In  pmsnance  oC  tha  authority 
TBBtBA  in  them  1^  appeUee,  r^eased  him  from 
his  contract,  and  that  Christian  thereupon  sur- 
rendered to  them,  tot  appellee^  the  notes  and 
an  interest  that  he  held  in  the  stock  of  the 
oompany. 

It  Is  forUier  alleged  that  appellants,  Instead 
of  delivning  up  the  notes  and  stock  to  appel- 
lee, refused  to  do  so,  dalming  that  they  and 
tb^  t^Sow  promoters  were  entitled  to  the 
benefit  of  said  notes  and  stock,  and  that  appel- 
lee should  pay  the  same,  notwithstanding  the 
fact  that  the  consideration  thereftn  had  en- 
tirely tailed.  It  is  further  alleged  that  J.  H. 
Featheiston^  one  of  Qie  promoters,  admitted 
appellee'B  right  to  the  notes  and  stock  surren- 
dered by  Christian,  and  had  therefore  executed 
a  paper  denying  any  liability  of  appellee  to 
pay  the  notes,  and  releasing  all  Interest  there- 
in. 

It  Is  fnrOier  alleged  tiiat  these  notes  consti- 
tuted the  only  outstanding  evidence  ot  debt  se- 
cured by  the  deed  of  tmst  upon  appeHee^ 
land;  that  appellee  has  always  stood  ready 
to  pay  them,  provided  the  railway  had  been 
located  as  contemplated;  that,  the  consldeira- 


tkm  for  which  the  notes  and  ato^  wen  gtva 
having  failed,  the  pUKdiaae  monsr  aboold  be 
abated  to  that  extent 

The  prayer  of  the  bin  la  that  qipdlants  and 
their  associates  be  enjoined  and  reatzataud 
from  disposing  of  or  using  said  notes  or  stock 
In  any  manna  whatsoever;  that  they  be  com- 
pelled to  surrender  and  deliver  the  same  to 
appellee;  that  the  notes  may  be  canceled,  and 
the  land  released  and  discharged  from  the  Uen 
of  the  deed  ot  trust  securing  the  same;  and 
that  appeUee  be  allowed  to  cancel  the  pay- 
ment of  the  assessment  on  the  stock,  and  to 
cancel  or  dispose  of  the  stock  as  it  may  see 
fit. 

Tbe  case  was  heard  on  the  bill,  danumi; 
and  answer  thereto,  and  depoeitlona;  and  tht 
court  entered  a  decree  In  accordance  wttfa  the 
prayer  ot  the  bill,  from  wblcta  decree  this  ap- 
peal Is  taken. 

We  are  ot  opinion  that  the  demorror,  which 
only  raised  the  question  of  jurlsdictkni,  was 
property  overruled.  The  blU  states  a  case 
clearly  calUng  for  the  interpoaltlon  of  a  court 
ot  eqolty,  and  asks  relief  that  a  eonrt  of  law 
would  be  wholly  unable  to  afford. 

We  are  further  ot  opinion  that  the  allega- 
tions of  the  bill  are  fully  sustained  by  the  evi- 
dence, and  appellee  theretwe  entitled  to 
relief  prayed  for. 

For  these  reasons,  the  decree  complained  ot 
must  be  affirmed. 


(M  V*.  AH) 

UASONIO  TBMPLB  ASS'N  v.  BANKS. 

(Sn^oae  Court  of  An>eals  ot  Tliglnla.  June 
at,  1807.) 

Ivnxonoa  —  Ndibaxcb  —  IxiuEruuu  Iwdbt— 
OBSTaDCTioir  or  Svbbaii. 

1.  A  court  of  equity  has  the  power  to  m^abi 
the  continaance  of  a  nnlaance  whkdi  Is  Ukdy  to 
produce  irreparable  Injury. 

2.  UolawfoUy  obstructing  a  stream,  and  thoe- 
by  canHing  an  overflow  of  water  so  as  to  flD 
the  cellar  of  another  to  his  damage,  constitntes 
a  nuisance. 

8.  Defendant  obstructed  a  stream  for  the  pur- 
pose of  doing  certain  work  under  contract  with  a 
city,  which  would  require  from  four  days  to  three 
montliB  to  do,  and  whldi  might  be  accomplished 
at  a  little  added  expense  In  anodier  way.  Tbe 
overflow  thereby  caused  filled  the  cellars  of  plain- 
tiffs  building  with  offensive  and  filthr  water, 
productive  of  disease  to  the  tenants  in  uie  bidld- 
Ing.  Brid,  that  plaintiff  might  enjoin  the  fur^ 
ther  obstmctioD  of  the  stream,  thou^  at  his  own 
expense  he  mi^t  possibly  have  warded  off  dis- 
ease. 

Appeal  from  corporation  court  ot  Boancdce. 

Injunction  by  the  Mastmic  Temple  Associa- 
tion against  A.  J.  Banks.  From  Judgment  for 
defendant,  plaintlfC  appeala.  Beversed. 

A.  U  Payne  and  h.  H.  OodM,  for  appel- 
lant  Scott  ft  St^des,  for  appellee. 

BIHILT,  J.  The  ai^dlant,  whlA  waa  flie 
ccHmplalnant  In  the  court  below,  la  the  owner 
of  a  large  brick  building  on  the  corner  of 
Jefferson  and  Campbell  streets  in  the  dty  of 
Boanoke.  Hm  bmldlng  Is-^hree  stMrtes  la 
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height  abore  the  terel  of  the  streets,  and  con- 
tains B  nnmber  ot  storerooma  and  offices, 
which  are  occupied  hj  nnmerons  persons  as 
teaanta  of  tb*  complainant  Undwneath  the 
bnlldlnfr  are  a  basement  and  large  cellars,  tn 
which  are  sltnated  the  fornace  and  apparatus 
for  heating  the  bnllding,  and  In  which  coal 
and  other  articles  an  stored. 

The  appellee,  who  was  the  defendant  In  tiie 
court  below,  In  AotDg  certain  work  for  whlcSi 
he  had  contracted  with  the  city,  erected  a 
dam  across  Tront  Ran,  a  stream  of  water 
that  flows  through  the  city  and  past  the  build- 
ing of  the  complainant,  and  thereto  obstmct- 
ed  the  natural  flow  of  the  water,  and  caused 
It  to  overflow  and  flood  the  ceUara  ot  the 
complalnant^s  boUdlng. 

The  complainant  presented  its  bill  for  an  in- 
junction to  restrain  the  defendant  from  kee[>- 
ing  and  maintaining  the  dam  across  Trout 
Run  upon  the  ground  that  It  created  a  nui- 
sance that  was  botb  injurious  to  its  pr(^>erty 
and  dangerooB  to  the  health  of  the  oonxpants. 
Hie  court  awarded  the  Injnnctlon,  but  at  the 
hearing  dissolved  it. 

The  jHTlncipIe  invited  by  the  complainant 
cannot  be  questioned.  The  jurisdiction  of  a 
court  of  equity  to  restrain  by  an  injunction 
the  creation  or  continuance  <mC  a  nuisance 
which  Is  likely  to  produce  irreparable  Injury 
is  well  established  and  constantly  ex^^ised. 
The  jurisdiction  Is  of  great  utility.  Indeed, 
without  It,  persons  would  suffer,  in  many 
cases,  the  greatest  wroni^,  for  which  actions 
at  law  would  afford  them  no  adequate  re- 
dress, wma  T.  Tmehear,  4  Leigh,  669;  Pm- 
ner  t.  Pendleton,  75  Ya.  516;  and  Sanderlln  t. 
Baxter,  76  Va.  298. 

"When  tbe  right  Is  dear,  and  the  nuisance 
established,"  It  Is  said  by  a  learned  author,  "a 
court  of  equity  will  always  interfere  If  the 
nuisance  results  from  an  unlawful  act,  Is  con- 
tinuous in  Its  nature,  or,  if  <mly  temporary. 
If  It  Is  not  adequately  compensable  in  dam- 
age."   Wood,  Nuls.  (3d  Bid.)  I  800. 

It  Is  not  proposed,  nor  Is  It  necessary,  to 
discuss  mlnatdy  the  testimony.  It  Is  sofil- 
clent  to  adTart  to  cectaln  facta  established  by 
It. 

The  right  of  the  complainant  and  the  «ec- 
tton  of  the  dam  by  the  defendant  were  not 
diluted,  and  It  was  cleariy  shown  that  the 
basement  and  cellars  of  the  complainant's 
building  were  flooded  with  water  as  the  re- 
sult of  the  erection  of  the  dam.  The  act  of 
tbe  defendant  in  obstructing  the  stream  and 
causing  the  water  to  OTO^ow  the  pronlses 
of  the  complainant  was  unlawful,  and  con- 
atitnted  a  nuisance.  .1  Wood,  Nuls.  H  1>  117; 
Burwell  T.  Hobson.  12  6rat  822;  Antlck  t. 
Tharp,  13  Orat  664;  and  Railroad  Co.  t. 
Carter,  91  Va.  687,  22  S.  B.  517. 

Was  the  injury  done  or  reasonably  appre- 
hended izrqparable?  "By  tbe  term  irrepara- 
ble injury*  it  Is  not  meant  that  there  must  be 
no  physical  poesiblllty  of  repairing  the  injury. 
AH  that  is  meant  is  that  the  injury  would  be 
a  grteroQs  one,  or  at  least  a  material  one, 
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and  not  adequate  reparable  In  damages." 

Sanderlln  t.  Baxter,  76  Va.  306. 

In  addition  to  the  Injury  done  to  the  prop- 
oty  of  the  complainant,  It  was  shown  that 
the  water  of  Trout  Bun  Is  impregnated  with 
fllth  and  refuse  matter,  asti,  whrai  stagnant, 
which  Is  the  necessary  result  when  its  flow 
is  obstructed,  and  when  standing  in  cellars, 
produces  disease.  This  was  testified  to  in  be- 
half of  the  complainant  by  a  number  of  per- 
sons, and  among  them  several  physicians, 
two  of  whom  were  members  of  the  board  of 
health  of  the  dty,  and  one  of  them  its  pres- 
ident, both  of  whom  stated  that  they  objected 
to  any  obstruction  of  the  stream  on  account 
of  the  danger  thraetrom  to  the  health  of  the 
public. 

It  was  furth^  shown  that  tbe  obstruction 
of  the  stream  by  the  dam,  and  consequent  stag- 
nation of  the  water,  h&d  already  rendered  the 
same  offensive,  and  caused  the  emission  of 
most  disagreeable  odors,  which  [Knetrated  the 
rooms  of  the  building,  causing  discomfort  to 
the  occupants,  and  reasonably  creating  a 
grave  apprehension  of  danger  to  their  health 
from  serious  disease. 

There  was  testimony  In  behalf  of  the  de- 
fendant apparently  contradictory  of  this  In 
some  respects,  but,  when  examined.  It  will 
appear  that  It  Is  mainly  of  a  suppositional  and 
negative  character.  It  was  based  upon  the 
supposition  that  the  work  contracted  for  by 
the  defendant  was  necessary  to  be  done;  that 
it  could  not  be  executed,  without  great  ex- 
pense, ezc^t  by  damming  Trout  Run;  and 
that  the  necessity  for  the  dam,  according  to 
the  contention  of  the  defendant,  would  only 
continue  four  or  five  days.  Upon  this  hy- 
pothesis, it  was  testified  for  the  defendant, 
some  of  the  witnesses  b^g  physicians,  that 
the  obstruction  of  the  stream  for  that  space 
of  time  was  not  likely  to  produce  disease  and . 
cause  Injury  to  the  health  ot  the  tenants  of 
the  building.  If  any  water  which  flowed  into 
the  cellars  was  regularly  pumped  out  and  dis- 
infectants thereafter  used,  but  that  even  then 
th^  was  a  possibility  of  danger. 

In  reply  to  this  it  was  shown  that  the  work 
could  be  done  without  obstructing  the  stream 
by  the  adoption  of  a  different  plan  that  would 
add  very  little  to  the  expense,  and,  further, 
that  at  the  rate  the  defendant  had  progressed 
with  the  work  It  yrovHA  take  several  weeks. 
If  not  two  w  three  montba,  for  him  to  finish 
it 

We  know  ot  no  rule  or  principle  of  law  that 
would  exempt  from  equitable  interference  one 
who  creates  a  nuisance  on  the  premises  of 
another,  which  injures  his  property,  and  Is 
pernicious  to  health,  and  allow  him  to  con- 
tinue It  for  an  Indeflnlte  period,  because  the 
latter  may  possibly  ward  off  tbe  evil  effects 
and  dangerous  results  at  bis  own  cost  and  ex- 
pense. And,  moreover,  the  law  tolerates  no 
experiments  made  at  the  risk  of  human  life. 
In  the  light  of  the  testimony  in  this  case,  It 
would  be  a  dangerous  experiment  to  allow  f 
continuance  of  the  nuisance  comi^ned  of. 
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We  ue  vt  opinion  that  Uw  hiiatlns>  coort 
nred  In  dlaiolTinc  the  Injnnctlm.  It  ihonld 
have  been  pnprtuted,  and  It  will  be  n  oc^ 
dered. 


HOWARD  T.  FIRST  NAT.  BANK  OF 
GHARLBSTON,  S.  O. 
(Snpreme  Court  of  Appeals  of  Tirgbiia.  Jane 
17,  1897.) 

CbBDITORS'  8dIT— COICPBNSATIOK  OT  CoUNBlIi— 0>- 
UOATION  TO  COHTBIBUTB. 

Where  petitions  (with  otiMr  comwel)  filed 
a  UU  on  the  part  of  a  creditor,  who  sued  also 
in  behalf  of  lul  other  creditors '  who  might  be- 
come parties  and  contribute  to  the  expeoBCB,  and, 
after  a  tnnd  had  been  secured  for  distributloii 
among  the  creditors  who  had  become  parties, 
anoUier  creditor  was  admitted,  and  its  claim 
was  allowed,  though  petitioner  had  already  re- 
eeiTed  compensation  oat  of  the  trust  fund,  and 
from  the  creditors  prerionslr  admitted,  he  was 
entitled  to  additional  oompeoBation  from  mch 
other  creditor,  to  be  meaaui^  by  his  seErices 
by  which  it  had  been  benefited,  but  not  to  be 
Increased  by  reason  of  the  failure  of  bis  fellow 
connsel  to  malce  a  similar  claim. 

Appeal  from  circuit  court,  Henrico  comity. 

PetitlOD  by  John  Howard  against  the  First 
National  Bank  of  CharleBtODf  S.  G.  From  a 
decree  dismissing  the  petition,  petitlouer  ap- 
peals. Beversed. 

Coke  &  PlckreU,  for  appellant  Winiama  ft 
Bonlware,  for  appellee. 

KEITH,  P.  John  Howard  and  the  Arm  of 
Marshall  &  Fisher,  In  December,  1871,  filed  a 
Un  In  the  chancery  conrt  of  the  dty  of  Rich- 
mond, In  the  name  of  W.  W.  Olom.  a  creditor 
of  the  National  Hzi^eflB  &  Transportation  Com- 
pany, suing  on  behalf  of  h<wiiM*i»  and  all  other 
crediting  ctf  said  company  who  might  become 
parties  to  the  suit  and  contrlbate  to  the  ex- 
penses thereof.  The  o«^ect  of  flita  antt  was  to 
collect  the  asaeta  and  pay  flie  debts  of  the 
National  Express  &  Transportation  Company. 
It  was  the  b^lnnlng  of  a  tedtoua,  acrlmonloiia, 
and  difficult  litigation,  wtilch  extended  through 
a  long  Boles  of  years,  found  Its  way  Into  the 
courts  of  many  states,  and  In  ita  conduct 
called  for  the  ezmlse  of  diligence  activity, 
energy,  skill,  and  learning  npon  the  part  of 
connsd,  and  resulted  In  Ivtaiglng  hito  conrt 
a  very  large  sum  of  monay  for  distribution. 
John  Howard,  tbe  petitimw,  and  the  firm  of 
Marshall  &  Flaher,  of  Baltimore,  were  the 
counsd  chtefly  Instrumental  In  adUerlng  these 
results.  They  earned  and  have  received  large 
sums  of  nuaiey  as  onnpensation  for  their  serv- 
ices, which  has  been  paid  to  them  In  part  1^ 
the  trustee  In  the  deed  of  trust  which  the 
National  Express  &  Transportation  Company 
had  glToi  to  secure  Its  credltin,  and  In  part 
by  those  creditors  who  came  In  under  the 
terms  of  the  bill,  made  themselTos  parties,  and 
thereby  undertook  to  share  In  the  costs  of  the 
litigation. 

In  January,  18B8,  the  First  National  Bank 
of  Charleston,  S.  C,  by  Its  comuel,  John  M. 
Glenn,  filed  its  petition,  stating  that  It  was  a 
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creditor  of  the  defendant  company,  asiklng  that 
it  might  be  made  a  party  in  the  rait,  and  pla^ 
ced  upon  an  equal  footing  with  the  other  cred- 
itors of  the  same  class  with  Itself.  Its  claim 
was  allowed,  and  H  baa  received  several  tostail- 
ments  upon  Its  debt;  and  by  a  decree  of  April 
1895,  the  court  directed  the  further  sum  ot 
$1,228.92  to  be  paid  to  It  or  Its  counsel,  John 
M.  Glom.  Thereupon  John  Howard  filed  his 
petition.  In  which  be  stated  In  detail  the  fads 
a  brief  summary  of  which  have  been  given, 
and  he  asked  that  the  court  forbid  the  pay- 
ment under  the  decree  Just  recited  until  his 
rights  could  be  Inquired  Into,  and  just  com- 
pensation be  decreed  to  him,  to  be  paid  by  flw 
Bank  of  Charleston,  for  services  as  connsd 
rmdered  In  the  cause  of  which  the  bank  has 
taken,  and  Is  attempting  to  take^  tiie  benefit 
To  this  petition  the  First  MUknal  Bank  of 
Charleston  filed  its  answer,  and  ttie  cause  com- 
ing on  to  be  beard  upon  the  petition,  the  an- 
sw«:,  and  a  statemait  of  John  Howard  filed 
by  consent,  to  be  read  as  his  deposition,  the 
court  dissolved  the  Injunction,  and  dlsmiased 
the  petition.  From  that  decree  an  appeal  was 
allowed  by  one  of  the  Judges  of  this  court 

We  are  of  opinion  ttiat  the  petitirai  sboold 
not  have  been  dismissed.  It  Is  true  that  the 
First  National  Bank  of  Charleston  was  rep- 
resented by  counsel,  John  M.  Glenn,  who  filed 
Its  petition,  aa  above  stated,  In  18SS.  The 
bank  came  Into  a  suit  hi  which,  aa  the  fruits 
of  arduous  and  protracted  litigation,  a  fond  had 
been  created.  In  which,  as  a  creditor.  It  had  a 
right  to  paiUdpate.  Tbe  bank,  of  course,  had 
a  rlgM  to  aelect  Its  own  counsd,  but  the  only 
senice  raidered  by  tbat  counsd  was  to  prore 
a  demand  which  could  nevor  have  beoa  the 
anttJect  of  serious  ctmtroversy.  The  duty  de- 
vidvlng  upon  connsd  In  filing  the  petition  of 
tbe  bank,  and  In  estoblldUng  its  position  as  a 
creditor  of  the  National  BiimBB  ft  Tnuapota- 
tlon  Company,  was  of  tbe  simple  cbaiacter. 
The  BOTlce  which  required  t^e  hl|^  order  <tf 
professional  skin  had  already  been  rendoed 
hi  the  creation  of  the  fund.  Its  dlstrlbntlfw 
was  free  from  difficulty.  When,  therefore, 
the  Bank  of  Charleston  came  Into  tbe  cause  by 
petition,  It  not  (mly  found  a  fund  ready  fbr 
distribution,  but  It  found  Its  right  protected 
agahist  tbe  statnte  of  Umltatkms,  which  woidd 
have  otherwise  been  fatal,  by  the  labor  of 
those  who  had  filed  the  or^ilnal  Idn,  and  con- 
ducted the  litigation  down  to  that  time,  bi 
cfxranon  fairness,  It  ought  to  be  required  to 
pay  Kb  Just  looportion  of  the  comp^iaation  to 
whldi  those  who  rendered  to  It  these  lu^portanr 
sei-vices  are  entitled.  We  think  the  petitKawr. 
John  Howard,  waa  entitied  to  an  ordra-  of  reffer 
ence  to  a  commlsslcmer  to  Inquire  and  repMt 
what  under  tiie  circumstances  of  the  case, 
would  be  a  fair  compensation  for  the  serrices 
rendoed  by  him,  and  of  which  the  appdlee 
has  received  tbe  i)enefit  We  do  not  think, 
however,  that  the  ftUtore  or  refusal  of  Mar- 
shall ft  Fisher  to  assert  any  claim  can  have 
the  eflfed  of  enlarging  the  oonqiensaUon  of 
tbe  petitioner.   He  should  be  paid  for  w^i 
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be  has  done,  not  for  what  has  bera  dtme 
others  who  declined  to  make  any  further  dalm 
for  renranemdon. 

For  the  foregoing  reasons,  we  are  of  opinion 
tbat  ttie  decree  of  the  drcnlt  conrt  at  Heotioo 
county  should  be  rerened. 


(M  Va.  M7) 

TOWN  OF  STRASBURO  T.  WINOHBSTBB 

&  S.  B.  00.  et  al. 
(Supreme  Court  of  Appeals  of  Tlrginia.  June 
17,  18»7.) 

ILUIDAIfllS— DbTTIAL— INABILITT  TO  HaES  WbIT 

Effbotdai- 
BlandamnB  to  reqalre  ■  nllro&d  company  to 
hnild  an  extension  was  denied  where  the  com- 
pany had  leased  its  road  to  another  company, 
whose  oro&erty,  Indndlng  the  leased  road,  was 
in  the  hands  of  receivers  appohited  hy  a  federal 
court*  which  could  not  be  compelled  another 
court  to  operate  the  extension,  and  lespondent 
company  was  financially  unable  to  make  the  ex- 
tension. 

Petition  for  writ  of  mandamus  by  the  town 
of  Stnistiurg  against  the  Winchester  &  atraa- 
burg  Ballroed  Company  and  others.  Deoted. 

B.  T.  Soott  and  J.  a  Baker,  for  appellaiit.  3. 
Bnmgardner  and  Williams  A  Bra,  for  appeUeee. 

BIDLT,  J.  llw  record  fflscloses  ttM  fact 
thaA  If  the  writ  were  awarded  as  prayed  for 
the  court  would  be  poweriess  to  make  It  et- 
fectnal,  and  this  constitntea  an  InsiQKtrable 
objection  against  giantbtg  It. 

"It  la  well  setOed  as  a  fmidaraaital  prln- 
dple  In  the  law  of  mandamus,"  si^a  an  able 
text  writer,  "that  conrts  will  not  grant  this 
extraordinary  remedy  where  to  do  so  would 
be  frolttess  and  nnaTaUlng.  If  It  appear  that 
the  writ  would  be  ineffectual  to  accomplish 
tbe  object  In  view,  elthw  from  the  want  ot 
power  of  the  respondent  to  perform  the  act 
required,  or  on  the  part  of  the  court  grant- 
ing the  writ  to  compel  its  performance,  tbe 
court  will  refuse  to  tntorfere."  2  Spell.  Bxtjr. 
Belief  f  1877. 

It  appean  from  the  record  that  the  Win- 
cheater  &  Straaborg  Railroad  Company,  on 
July  28k  1870,  leased  Its  ralbnad  to  the  Balti- 
more A  Ohio  Ballroad  Company;  that  the 
road  has  ever  since  been  operated  under  said 
lease  and  a  renewal  thereof  by  ttie  latter  com- 
pany, and  that  the  lease  will  not  expire  for  a 
number  of  years.  It  further  appears  that 
more  than  a  year  since.  In  a  proceeding  in- 
stituted to  that  end,  recelTers  were  appoint- 
ed by  the  drentt  court  ot  the  United  States 
for  the  district  of  Sfazyland  of  all  the  rall- 
roada  and  property,  franchises,  assets,  cred- 
its, and  ^ecta  ot  tbe  Baltimore  &  Ohio  Ball- 
rood  Company,  Indndlng  all  railroads  leased 
or  onitrolled  by  It,  and  that  the  said  railroads 
were  taken  posaeiriwi  ot  1^  the  recdTera, 
and  are  now  being  operated  by  them  under 
the  orders  and  direction  of  the  said  court. 

The  possession  and  control  of  the  railroad 
of  the  Winchester  &  Strasbui^  Railroad  Com- 
pany by  tbe  recelvui  cannot  be  disturbed, 


nor  their  c^ratton  of  It  Interfered  with,  by 
uiy  conrt  other  than  that  which  appointed 
them.  This  is  the  established  doctrine  of 
both  the  state  and  federal  conrta. 

If  the  Wlncheeter  &  Straabnrg  Balhnad 
G(»npany  were  required  to  constroct  Its  road 
from  Strasburg  Junction  to  the  town  of  Stras- 
borg  aa  prayed  for  by  Hie  petltltmer,  this 
court  would  have  no  power  to  compel  the  re- 
ceivers of  the  Balttrnwe  ft  Ohio  Ballroad 
Company  to  run  their  trains  over  tbe  extm- 
slon;  mx  can  It  require  them  to  make  traf- 
fic arrangements  with  the  Southern  Railway 
Company  so  as  to  furnish  the  citizens  of 
Strasburg  with  the  railroad  facilities  which 
they  desire.  Tbe  receivers  are  amenable  on- 
ly to  the  <nder8  of  the  court  which  appoint- 
ed them.  If,  therefMe,  the  road  were  extend- 
ed from  Strasburg  Junction  to  the  town  of 
Strasburg,  no  practical  benefit  would  result 
^erefirom  to  the  dtlzens  of  the  said  town. 

There  Is  another  equally  cogent  reason 
against  granting  the  writ  It  appears  from 
the  testimony  that  It  would  cost  from  $30,- 
000  to  f40;000  to  construct  the  desired  exten- 
sion. It  also  appears  that  the  Winchester  ft 
Strasburg  Railroad  Comany  has  no  property 
exc^t  Its  railroad,  and  Is  devoid  of  the  meana 
with  which  to  make  tbe  extension,  If  It  were 
required  to  do  sa  Its  tmly  source  ot  Income 
la  fimn  the  (^ratl<»i  at  Its  railroad  by  the 
said  receivers,  who,  under  tbe  order  of  the 
court,  are  anthoriaed  to  carry  out  the  terms 
of  the  lease  cmly  so  far  aa  they  can  do  so 
from  the  earnings  of  the  road.  The  earnings 
up  to  this  ttme  have  beoi  but  UtQe  more  than 
sufficient,  after  paying  expenses  and  taxes, 
to  pay  a  divldoid  of  4  per  cent  on  tbe  746 
sharee  of  the  cairftal  stock  of  tbe  company 
held  by  persons  other  than  the  Baltlmwe  ft 
Ohio  Baltaoad  Company,  it  t>elng  the  owner 
of  the  remainder  (5,2&4)  of  the  6,000  shares  of 
stock.  So  it  appears  that  If  ordered  to  make 
tbe  dedred  ^tension,  and  to  cmistmct  Its 
road  to  the  town  of  Strasburg,  the  Winches- 
ter ft  Strasbm^  Railroad  C<»npany  wouM  be 
financially  unable  to  obey,  and  the  vrrit  of 
mandamus  would,  on  that  account,  prove  in- 
effectual. 

For  tbe  foregoing  reasons  the  writ  must  be 
denied. 


(M  Va.  800) 
GRONBR  et  al.  v.  FOSTBB  et  aL 

(Sapreme  Court  of  Appeals  of  Virginia.  Jane 
17,  18»7.) 

Riparian  Riobts— OwKSBspip  or  Flats— Bodxd- 

ARIBS  — LmS    or   NAVJftABlLITT  —  POKT  WaR- 

ssy's    Liva  —  Bhohb  Liitb  —  Low-Watbr 
Mare. 

1.  In  a  suit  to  determine  the  botmdaries  of 
the  respective  portions  of  the  flats,  lyine  be- 
tween the  shore  line  and  tbe  line  of  navisabili^, 
to  which  riparian  owners  were  entitled,  it  ap- 
peared that  the  line  of  navigability  formed  two 
sides  of  a  rigbt-anKled  trianele,  of  which  the  shore 
line  was  the  liypotenuse.  Bad,  tliat  the  line  of 
navigability  should  Ik  snbdividea  and  apportioaed 
among  them  In  the  same  proportiovthM^AitT 
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portion*  of  tlie  shore  line  owned  hy  each  bm^ 
to  the  whole  ihore  line,  and  that  each  owner 
was  entitied  to  aach  portion  of  the  flats  as  woold 
be  bounded  by  lines  drawn  from  the  termini  of 
his  portion  of  the  line  of  naTlgabllity  to  the 
tomlni  of  hla  portion  of  the  shore  line,  and  that 
the  entire  line  of  naTigabUity,  and  not  merdy 
one  side  of  the  triangle,  must  be  so  apportioned, 
irrespective  of  the  fact  that  one  part  was  less 
valuable  than  another. 

2.  The  port  warden's  line,  as  defined  by  the 
board  of  harbor  commissioners,  was  binding  on 
the  coort  in  apportioning  among  riparian  own- 
ers the  respecnve  portions  of  the  fiats,  between 
the  Une  of  navigability  and  the  shore  line,  to 
which  they  were  entitled,  nnder  Acts  18S1-S2, 
c  200,  p.  216,  and  Acts  1883-84,  c.  148,  p.  184, 
anthorizing  the  board  of  harbor  conunisaioners 
of  N<»fotk  and  Portsmouth  to  define  the  port 
warden's  Une  along  the  water  front,  and  to 
fix  the  lines  within  wbldi  riparian  owners  may 
erect  wharves,  docks,  and  other  atmctares. 

3.  In  apiKirtioning  am^ng  riparian  owners  the 
Respective  portions  of  the  flats,  between  the  line 
of  navigability  and  the  shore  line,  to  which  they 
are  entitied,  the  low-water  mark  must  be  talcen 
as  the  shore  line,  under  Code,  9  1339,  providing 
that  the  limits  of  the  several  tracts  of  land  lying 
on  the  shore,  and  the  rights  and  privileges  of  the 
owners  of  audi  lands,  shall  extrad  to  low-water 
mark. 

Aypeal  from  law  and  chancery  court  of 
dty  of  Norfolk. 

Bill  by  S.  L.  Foster  and  others  against  Kath- 
ertne  R.  Oroner  and  others.  From  decrees  in 
f^Tor  of  complainants,  defendants  Katherlne 
R.  Oroner  and  another  appeal  Reversed. 

'White  Se  Gflrnett,  Tnnstall  &  Thom,  and 
Osborne  &,  Grono',  for  appellante.  Walke  ft 
Old  and  R.  H.  Baber  ft  Son,  fbr  appeUees. 

BIELT,  J.  Bvery  riparian  owner  has  the 
right  to  the  water  frontage  belonging  by  na- 
ture to  his  land.  This  right  Includes,  among 
others,  the  right  of  access  from  the  front  of 
hlB  land  to  the  navigable  part  of  the  water 
course,  and  also  the  right  to  the  soil  under  the 
water  between  his  land  and  the  navigable  line 
of  the  water  couise,  whereon  he  may  erect 
wharveB,  piers,  or  bulkheads  for  his  own  ase 
or  the  use  of  the  pnbllc,  snbject  to  snch  rules 
and  regulations  as  the  legislatm%  may  see 
proper  to  Impose  for  the  protection  of  the  pub- 
lic. (3ould,  Waters,  S 149;  Norfolk  Qty  v.  Oook, 
27  Grat  430;  RaUway  Co.  v.  Faunce,  31  Qrat. 
761;  Dntton  r.  Strong,  1  Blade,  28;  and  Yates 
T.  MUwaukee,  10  Waa  407.  In  this  state  the 
enjoyment  of  the  right  Is  made  subject  by 
statute  to  the  limitation  that  Its  exercise  shall 
not  result  In  the  obstruction  of  navigation,  nor 
in  other  injury  to  the  [nlvate  rights  of  any 
person.   Code  Ta.  |  998. 

Each  riparian  proprietor  is  entitled,  In  con- 
formity to  such  right,  to  have  the  extent  of  Its 
enjoyment  upon  the  line  of  navigability  of  the 
water  course  determined  and  marked,  and  his 
proper  share  of  the  flats  or  land  under  the 
water  for  the  purposes  aforesaid  set  apart,  and 
Its  boundaries  defined.  A  court  of  eqodty  has 
jurisdiction,  and  Is  the  proper  tribunal,  to 
make  the  apporttonment,  and  to  determine  and 
establish  the  bonndarr  Unos  of  the  co-termJn- 
oos  owners. 

In  making  the  lyiportkniment  the  prime  ob- 


ject, npon  plain  principles  of  Jtistlce,  abonld 
be  to  give  to  each  proprietor  of  the  shore,  and 
as  directly  In  his  front  as  practicable,  a  pared 
of  the  land  nnder  the  water  of  a  width  at  its 
outer  end  npon  the  line  of  navigability  propor- 
tioned to  that  which  It  has  at  ^  Inner  or 
shore  end.  Wonaon  t.  Wonson,  14  Allen,  71; 
and  Gould,  Waters,  H  162,  16S. 

It  is  apparent,  upon  the  most  cursory  reflec- 
tion, that  this  cannot  be  attained  by  a  flxed 
nde  of  extending  out  to  the  line  of  nav^biji- 
ty  of  the  water  course  the  divisional  lines  be- 
tween the  proprietors  of  the  uplands  in  the 
same  direction  that  these  lines  reach  the  ahore. 
The  frequent  curvature  which  generally  char- 
acterizes the  form  of  the  shore  forbids  its 
adoption  as  a  rule  of  division.  It  would  only 
answer  where  the  line  of  the  shore  was 
straight,  the  line  of  navigability  equal  hi 
length  and  parallel  with  It,  and  the  divisional 
lines  approached  the  shore  at  right  angles. 
Where  the  line  of  the  shore  or  the  line  of  navi- 
gability curves,  either  Inwardly  or  ontwardly, 
or  the  divisional  lines  of  the  uplands  approadi 
the  shore  at  different  angles,  their  projection 
in  the  same  direction  out  to  the  line  of  navi- 
gability would  necessarily,  and  onjnstly,  canse 
them  to  encroach  apon  the  riparian  rig'hts  of 
the  several  co-termlnons  proprietors  in  the  wa- 
ter frontage,  and  deprive  some  one  or  more 
of  them  of  all  access  to,  and  benefit  ot  the 
navigable  part  of  the  water  course. 

A  just  rule  of  dlylslon  Is  to  measure  the 
length  of  the  shore,  and  ascertalu  the  portion 
thereof  to  which  each  riparian  proprietor  Is 
entitied;  next  measure  the  length  of  the  line 
of  navigability,  and  give  to  each  proprl^or 
the  same  proportion  of  it  that  he  Is  entitied  to 
of  the  shore  line;  and  thai  draw  straigbt  lines 
from  the  points  of  dlTlslon  so  marked  for  eadi 
proprietor  on  the  line  of  navigability  to  the 
extremities  of  his  lines  on  the  shore.  Bach 
proprietor  will  be  entitled  to  the  portion  of 
the  line  of  navigability  thns  apportioned  to 
him,  and  also  to  the  portion  of  the  flats  or 
land  under  the  water  within  the  lines  so  drawn 
from  the  extremities  of  hte  portion  of  the  Aaid 
line  to  the  extremities  of  his  part  of  the  abme. 
The  general  rule  of  division,  theref(ve.  Is.  as 
the  whole  shore  Une  Is  to  the  whole  line  of 
navigability,  so  Is  each  one's  share  of  the 
shore  line  to  each  one's  share  of  the  line  of 
navigability.  The  lines  so  drawn  will  be  par- 
allel or  dlve^  or  convoy  as  &e  navlgaUe 
water  line  happens  to  be  equal  and  parallel 
with,  <jT  Is  longer  w  ■taorter  than,  the  shore 
line. 

The  rule  stated  above  Is  that  which  has 
been  adopted  In  apportioning  riparian  rights, 
between  co-termlnons  owners  in  cases  of  a 
similar  nature.  It  la  the  rule  that  was  eariy 
adopted  by  the  snpreme  court  of  Massachu- 
setts In  Deerfleld  r.  Arms,  17  Pick.  41,  which 
was  the  case  of  an  apportionment  of  a  par- 
cel of  land  formed  by  alluvial  deposits  on 
the  margin  and  bed  of  Deerfleld  river,  and 
has  since  been  not  only  adhered  to  In  that 
state,  but  has  bem  foilowefljiy  the  snprems 
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court  of  tlM  United  Stfttea,  and  th«  blgli- 
est  coartB  of  a  nuinber  of  the  atatea.  John- 
Btxm  T.  Jones.  1  Blai^  222,  223;  O'Donnell  r. 
KeiBvr,  10  N.  T.  412;  Batcbelder  t.  Kenlston, 
51  N.  H.  49S;  Railroad  Co.  T.  Hannon.  87  N. 
.1.  Law,  276;  Lumber  Oo.  t,  Peters,  87  Mich. 
408,  49  X.  W.  817;  Land  Co.  t.  Blgelow,  84 
Wis.  157.  64  N.  W.  406. 

The  rute,  as  was  suggested  by  Chief  Jos- 
tlce  Shaw  in  Deerfleld  t.  Arms,  stipra,  may 
require  modiflcation  In  some  cases  on  account 
of  Its  peculiar  clrcnmstances,  but  Is  the  one 
to  be  generally  applied  In  cases  of  this  kind. 

The  rule  laid  down  above  was  the  one 
adopted  by  the  lower  court  In  making  the  ap- 
portionment In  the  case  at  bar,  and  we  do 
not  understand  that  either  side  seeks  to  im- 
p&gn  it,  or  Questlona  its  correctness.  It  Is 
therefore  unnecessary  to  discuss  or  consider 
It  further. 

The  complaint  of  the  appellants  relates  to 
the  subject,  as  respects  the  navigable  water 
line,  selected  by  the  court  for  the  apportion- 
ment. Their  contention  Is  that  the  court  did 
not  apportion  the  whole  of  the  navigable  wa- 
ter line  In  front  of  the  lands  of  the  several 
proprietors,  but  excluded  a  large  part  of  It, 
whereby  the  appellants'  portion  of  It,  and  con- 
sequently their  share  of  the  flats  or  land  un- 
der the  water,  was  greatly  diminished,  and 
an  undue  share  of  the  line  of  navigability 
and  of  the  flats  was  given  to  the  appellees. 

"The  board  of  harbor  commissioners  of  Nor- 
folk and  Portsmouth"  were  authorized  by  the 
Btatnte  law  of  the  state  **to  regulate  and  de- 
fine the  port  warden's  line  along  the  water 
front  of  the  cities  of  Norfolk,  Portsmouth, 
and  Norfolk  county,  and  the  Baizabeth  river 
and  branches  thereof  for  five  milee  above  and 
below  the  limits  of  the  said  cities  and  coun- 
ty," and  "to  fix  the  lines  along  said  rlv^ 
within  which  riparian  owners  may  erect 
wharves,  docks,  and  other  proper  structures 
and  fixtures  for  commercial  and  manufactur- 
ing purposes."  Acts  1881-82,  c.  205,  p.  216; 
Acts  188^^  c.  148.  p.  184;  Code  Va.  H  2010. 
2011;  and  Acts  1889-80,  c.  371,  p.  623. 

The  said  commissioners,  under  this  stat- 
utory authority,  established  the  port  war- 
den's line  In  Mlzabeth  river  in  front  of  the 
riparian  proprietors,  who  are  the  parties  to 
tills  suit  The  port  warden's  line,  as  thus  es- 
tablished, defines  the  line  of  navigation  of 
the  river,  and  fixes  It  as  the  limit  out  to 
wblch  the  riparian  owners  may  "erect 
wharves,  docks,  and  other  proper  structures 
and  fixtures  for  commercial  and  manufactur- 
ing purposes." 

The  river  widens  considerably  at  the  lo- 
caUty  In  question,  and  It  appears  that  this 
cimnnstance  affects  materially  the  course 
of  Its  line  of  navigability.  The  port  war- 
dem's  line,  as  established  by  the  board  of 
oommlssloners.  ■  begins  at  Ft  Norfolk,  and 
runs  In  a  straight  line  a  distance  of  1,635 
feet,  and  then  turns  and  runs  at  nearly  a 
right  an^e  a  distance  of  1,500  feet,  to  the 
pc^t  where  Tarrant's  or  Edmunds'  creek 


empties  Into  BOlzabetb  rlrer.  It  does  not  ex* 
tend  into  or  along  the  creek,  but  aj^Iles  whol- 
ly to  the  river,  and  Is  in  front  of  the  lands  of 
the  parties  hereto.  The  locus  In  quo  may  be 
said  to  conform  to  a  right-angled  triangle;  the 
port  warden's  line  forming  the  two  sides, 
and  the  line  of  the  shore  the  hyi>otenuse. 
Ail  the  water  within  the  lines  of  the  triangle 
Is  a  part  of  Bllzabeth  river.  The  water  of 
Tarrant's  or  Edmunds'  creek  forms  no  part 
of  It  The  court  below.  In  making  the  ap- 
portionment between  the  riparian  proprie- 
tors, only  considered  and  apportioned  that 
part  of  the  port  warden's  line  (1,635  feet)  run- 
ning from  Ft  Norfolk  to  the  point  where  It 
turns  and  runs  to  the  mouth  of  the  said  creek. 
The  result  of  the  apportionment  was  to  give 
to  the  appellants,  who  own,  including  the  In- 
terests of  the  parties  since  purchased  by 
them,  819.5  feet  of  the  shore  line  at  low-wa- 
ter mark,  only  604.8  feet  on  the  port  warden's 
line,  and  to  give  at  the  same  time  to  the 
Webb  heirs,  whose  land  runs  to  the  creek, 
and  who  on^  own  258  feet  on  the  shore,  190.- 
01  feet  on  the  port  warden's  line,  In  so  far  as 
It  was  apportioned,  and  also  the  whole  of 
that  part  of  the  port  warden's  line  of  1,600 
feet  running  to  the  mouth  of  the  creek.  Of 
this  the  appellants  complain,  and,  we  think, 
very  Justly.  We  are  of  opinion  that  the  court 
erred  In  not  apportioning  among  the  parties, 
in  accordance  with  the  rule  It  adopted  for  the 
purpose,  the  whole  of  the  port  warden's  line. 
Bach  riparian  proprietor  was  entitled  under 
the  law  to  his  proper  proportion  of  the  whole 
line,  to  be  laid  off  to  him  as  directly  in  front 
of  his  land  as  a  Just  regard  for  the  rights  ot 
co-terminons  owners  would  permit,  and  we 
can  conceive  of  no  valid  ground  for  the  ex- 
clusion of  any  part  of  It  in  "**^<"g  the  ap* 
portion  ment 

It  was  suggested  In  argument  that  the  part 
of  the  port  warden's  line  which  was  excluded 
in  making  the  aj^rtlonment  was  less  valuable 
than  the  part  which  was  divided.  Of  this  there 
Is  no  evidence  in  the  record.  If,  however,  such 
were  the  fac^  we  know  of  no  authority  for  the 
court  to  take  that  matter  Into  consideration  In 
apportioning  the  water  front,  and  It  does  not 
seem  proper  that  It  should  do  so.  The  appor- 
tionment Is  not  the  partition  of  a  subject- held 
In  common.  In  which  all  the  owners  have  an 
undivided  hiterest  In  eadk  and  every  part  there- 
in, as  in  the  case  of  land  held  by  tenants  In 
common,  whose  shares  are  to  be  laid  olt  to 
them,  wbea  partition  Is  made  of  the  land,  ac> 
cording  to  the  ext^t  of  the  Interest  of  each, 
on  the  basis  of  equality  In  value,  but  In  the 
case  at  bar  It  is  the  apportionment  of  a  sub- 
ject In  which  the  Interest  of  each  owner  Is  sep< 
arate,  and  needs  only  to  be  segregated  In  order 
to  prevent  encroachment  upon  the  rights  of  one 
another;  and,  although  one  owner  may  rec^ve 
In  tl>e  appmrtbmment  a  water  front  of  less  val- 
ue than  some  one  else,  he  cannot  be  heard  to 
complain,  provided  he  has  received  the  dimen- 
sions to  which  tils  land  entitles  hhn.  The  re- 
sult Is  an  laddent  at  ttw  locatkui^  his  land. 
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and  cannot  be  considered  by  the  court  In  ap> 
portlonli^  the  water  front 

"The  board  of  harbor  (^omnUaalonen"  was 
given  fun  power  Xjj  the  legislature  to  r^ulate 
and  define  the  port  warden's  line,  and  to  pre- 
scribe the  limit  to  which  riparian  proprietors 
might  build  wharves,  docks,  and  other  strqc- 
tures  for  commercial  and  manufacturing  pur- 
poses. It  la  to  be  presiuned  that  the  mem- 
bers of  the  board  properly  performed  their 
duty,  and  duly  conaldered  all  the  circumstances 
affecting  the  propriety  of  the  line  d^ned  by  the 
board,  and  the  utility  and  value  of  every  part 
ct  it  for  all  the  purposes  for  which  It  was  es- 
tablished. And,  aa  so  defined,  it  la  binding  up- 
on the  court  in  apportioning  the  water  front 
among  the  parties  eitltled  thereto. 

The  appellees  assigDed  as  cross  error  the  de- 
cision of  the  court  that  the  low-water  mark 
opposite  the  high  land  must  be  taken  as  the 
shore  line,  in  apportioning  the  water  front 
among  the  riparian  proprietors,  and  that,  to 
this  end,  the  side  tines  of  the  lands  should  be 
continued  Id  the  aazue  direction  out  to  tin  low- 
water  mark. 

It  Is  very  true  that  at  common  law  the  title 
of  the  proprietor  of  the  upland  only  extended 
to  ordinary  hlgb-water  mark,  and  that  the  title 
to  the  space  between  high  and  low  water  marks 
was  in  the  king,  for  the  use  of  the  public.  But 
the  law  in  this  respect,  so  far,  at  least,  as  re- 
lates to  the  soil,  has  long  since  been  altered 
In  Tlrginla.  As  early  as  1679  it  was  ordered 
and  declared  by  the  legislative  assembly  at 
Virginia  that  "every  man's  right,  by  virtne  of 
his  patent,  ^tends  into  the  rivers  or  creeks 

00  far  as  low  water  mark,"  etc.  Oarrison  v. 
Hall,  75  Ya.  ISB;  and  1  Lomax,  Dig.  661.  And 
the  present  statute  declares  that,  subject  to 
certain  designated  provisions,  "the  limits  or 
bounds  of  the  several  tracts  of  land  lying  on  the 
said  bays,  rivers,  creeks,  and  shores,  and  ttie 
rights  and  privileges  of  the  owners  of  such 
lands,  Shan  extend  to  low  water  mark,,  but  no 
further,  unless  where  a  creek  or  river,  or  some 
part  thereof,  is  comprised  within  the  limits  of 
a  lawful  surv^.**  Oode  Va.  S  1389.  See,  also, 

1  Rev.  Oode  1819,  p.  341,  c  87. 

Thus,  the  Jimlts  or  boundaries  of  the  several 
parcels  of  land  under  consideration  were  ex- 
tended, by  operation  of  law,  down  to  ordinary 
low-water  mai^,  and  the  right  to  the  soil  be- 
tween ordinary  high  and  low  water  mark  an- 
nexed "as  Incident  or  appurtenant  to  the  adja- 
cent land."  French  v.  Bankbead.  11  Grat  160. 

The  Umlts  or  boundaries  of  tbe  lands  being 
extended  by  the  law  down  to  low-water  mark. 
It  necessarily  toBowa,  In  the  absence  of  any 
direction  in  the  statute  to  the  contrary,  that 
they  must  be  extended  In  the  same  direction 
that  they  reach  ordlnaty  bigh-wat«  mark.  It 
does  not  aeem  to  us  tbat  the  statute  reasonably 
admits  of  any  other  ctmstructlon.  To  extend 
a  limit  or  bound  is  to  extend  a  line,  and  to  ex- 
tend a  line  Is  to  carry  It  forward,  to  prolisig  It, 
and  to  prolong  It  means  primarily  to  continue 
It  In  Qie  same  direction. 

We  were  referred,  in  this  counectlam,  by  the 


learned  counsd  oC  tbe  lyipellees,  te  a  some- 
what similar  statute  of  Massachusetts,  and  to 
tlie  OHistmctlMi  idaced  upon  It  by  the  supreme 
court  of  tbat  state;  but  It  is  suffldent  to  say 
that  tiie  language  of  our  statute  is  materially 
different  from  the  statute  of  that  stata^  and. 
must  receive  a  different  construction. 

The  lower  court  havlus  erred  tn  exduding  a 
part  of  the  port  warden's  line  In  maMng  the 
apportl(Him«nt  of  the  water  front  between  the 
parties,  the  decrees  appealed  from  must  for 
that  reason  be  reversed,  and  the  cause  remand- 
ed fw  a  new  apportionment  in  accordance  with 
the  views  herein  expressed. 


WBST  T.  ADAM& 
(Supreme  Oourt  of  Appeals  of  mxglnla.  Jne 
17,  1897.) 

Otbtbr  Grounds— AcTtex  to  Rkoovbv— StJma- 
£NCT  or  EviDSNOB— Parties— Bdmmoitb. 

1.  Thou^  a  husband  Is  an  Impnvo-  party  ts 
a  summons  brought  to  recovK  an  Intercst  In 
land  which  Is  the  separate  estate  of  the  wife, 
it  is  not  error  to  refuse  to  qoash  the  summons  on 
that  ground,  under  Acts  Aasan.  1898-94,  p.  4S9, 
which  requires  the  court  in  secb  case  to  direct 
the  action  to  abate  as  to  the  husband  and  tbea 
to  proceed  with  the  cause. 

2.  Where  a  husband  was  Improperiy  joined  as 
a  party  to  a  summons  hroosbt  to  recover  an  in- 
terest in  land  which  was  b»  wife's  separate  es- 
tate, and,  aftn  a  motion  to  Qoaah  was  inraperly 
overruled,  the  husl>aad  was  not  treated  as  a  par- 

to  the  record,  it  was  equivalent  to  dismissinx 
suit  as  to  him,  though  the  court  did  not 
abate  the  action  as  to  him  b7  order,  as  was  its 
dnt7  under  Acts  Assem.  1893-94,  p.  488. 

8.  Code,  {  2187,  provides  that  applications  for 
assignments  of  oyster  planting  grounds  ahaU 
be  made  to  the  oyster  Inspector,  and  state  cer- 
tain facts,  tbat  notice  thereof  shall  be  posted, 
and  that  SO  days  after  the  expiration  of  aocb 
notice  'the  inspector  shall  survey  and  assign  the 
grounds  so  applied  t-^r;  and  the  statute  farther 

{irorides  that  no  one  mio  has  not  paid  tbe  nnt 
n  full  for  one  year  In  advance  and  received  a 
receipt  for  it  shall  be  coDBidoed  a  renter  of  sucli 
grounds.  Beld,  that  one  claiming  aa  a  renter 
.shows  no  right  to  possesslMi  wiioe  he  falls  to 
show  either  an  application,  or  notice  of  appBca- 
tion,  or  assignment  by  the  Inmiector,  or  mat  be 
has  paid  the  mit  Id  advance  as  reQuired,  and 
has  a  receipt 

Bmr  to  dreiilt  conrt,  Gloucester  county. 

Action  o(  unlawfiil  detainer  by  Susan  G. 
Adams  and  husband  against  Charles  A.  West 
to  recover  possession  of  oyster  grounds.  There 
was  a  Judgment  hi  favor  of  plaintiff  Bosan  G. 
Adams,  and  defendant  Mnga  eaot.  Berers- 
ed. 

W.  W.  Woodward  and  Pollard  &  Sands,  Cor 
appellant  J.  M.  BtoUn*  for  ^qpeDee. 

BUCHANAN,  J.  Tbe  flrat  «T0r  assigDed 
In  the  petition  Is  tbat  tbe  motion  to  quaah 
the  sumnums  and  tbe  sheriff's  return  ttiereoB 
should  have  been  sustained.  In  oral  arsu- 
ment  so  much  of  this  assignment  of  error  as 
related  to  the  motion  to  gnasb  the  dierlff's 
return  was  abandtmed.  The  ground  rdied 
on  here  for  quashing  the  summons  Is  tbat  it 
(the  summons)  was  brought^  recovw  poe- 
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Besslon  of  an  Interest  In  land  which  waa  tha 
separate  estate  of  the  fonale  pUdnttft,  and 
fbat  Iter  biuband,  who  Is  united  with  her  *Yor 
oonforniil7.'*  as  stated  In  fbm  sommons,  was 
an  Improper  party.  Tb»  husband  waa  an 
Improper  party,  bnt  under  Acta  Aasem.  1808- 
94.  p.  489,  which  were  In  force  wbea  this  ae- 
tkm  waa  Instituted,  the  court  had  the  power, 
and  It  was  Its  doty,  to  hare  directed  the  ao- 
tlcoi  to  abate  as  to  ttie  tanaband,  and  to  ihd- 
ceed  with  the  canae  as  If  no  ench  misjoinder 
had  beat  made.  The  court  did  not  err,  there- 
fore, In  refusing  to  quash  tiie  snmmons,  bat 
It  ought  to  bsTe  abated  Uw  aetltm  as  to  ttie 
husband.  Thla  it  did  not  do  any  ordw; 
but  the  husband  does  not  appear  afterwards 
to  have  been  treated  as  a  party  to  the  record. 
The  Terdict  and  Judgment  and  other  pro- 
ceedings are  In  the  name  of  the  wife  alone. 
The  subsequent  proceedtnga  being  tn  her 
name  alme  was  "equlvaleiit  to  dismissing  tiw 
BUlt  aa  to  the  husband,"  as  waa  said  by  Judge 
Harrison  In  Ballroad  Go.  t.  Dou^erty,  92  Ya. 
875,  ^  S.  XL  m. 

The  next  assignment  In  the  petition  waa  as 
to  the  refusal  of  the  court  to  contlnoe  the 
cause,  and  this  was  alao  abandoned  In  the 
oval  atgummt. 

nils  waa  an  action  of  unlawful  detainer  to 
recover  t3ie  possesslm  of  cortaln  tester  idant- 
iDg  grounds.  To  entitle  the  pWntUf  to  re- 
ooTCT,  It  waa  necessary  for  her  to  show  that 
alie  was  enticed  to  the  ixwsesslon  at  tiie 
planting  ground  aned  for,  as  tiie  defendant 
was  not  In  possession  as  a  naked  trespasser, 
but  under  a  claim  of  T\ght  This  she  failed 
to  do.  She  teetlfled  In  the  case,  and  the 
ground  upon  which  she  based  hex  claim  was 
that  the  ground  sued  for,  which  had  be«i  aa- 
dgned  to  her  husband*  was  aband(med  by  bim 
In  the  year  1882,  and  taken  up  by  her  In  the 
spring  of  1893,  and  that  since  the  last-named 
year  she  had  paid  the  rent  for  the  same. 

The  Code  (section  2187)  provides,  among 
other  things,  that  all  apidleatlona  for  assign- 
ments of  oyster  planting  ground  other  than 
for  the  ground  reserved  for  riparian  owners* 
sball  be  made  to  the  oyster  Inspector  of  the 
county  or  district  in  whldl  siUd  grounds  are 
located,  stating  as  near  as  may  be  the  number 
of  acres  applied  for,  the  name  of  the  waters 
In  which  located,  and  the  name  of  one  or  more 
prmninent  potnta  a:  places  convenient  to  said 
ground;  that  notices  of  said  arolicatlon  shall 
be  posted  for  at  least  80  days  at  13ie  court 
bouse  of  nUd  county,  and  at  two  or  moax 
prominent  places  In  the  vldnlty  of  said 
grounds;  that  after  the  expiration  at  such  no- 
tice of  80  days  the  Inspector  diall  proceed  to 
survey  and  assign  the  grounds  so  applied  for, 
subject  to  certain  exceptions  not  necessary  to 
mention  as  they  do  not  afleet  this  case. 

It  does  not  appear  that  any  such  eppiicatUin 
or  assignment  waa  made,  or  such  notice  given. 
The  Oe^fotj  inapectco'  of  oysters  testified  that 
Mc.  Adams,  Oie  husband  at  the  plalntlfl,  ap- 
plied to  blm  to  have  the  ground  which  had 
tveen  surveyed  by  the  deputy  survayor  tn  Aa> 
a7S.B.-32 


gust,  1882,  aadgned  to  him  (Adams),  paid  the 
tax  or  rent  im  the  land,  and  afterwards  aban- 
doned it;  that  thai  the  idalnttflE  said  she  would 
take  the  ground,  and  pay  the  rent;  that  such 
rent  was  paid  tn  installmenta  of  $10  or  $15  at 
a  time,  and  that  when  the  rent  was  fully  paid 
be  gave  her  a  receipt  fCv  the  irtiole;  that 
Mr.  Adams  paid  no  pert  of  this  rent;  that  in 
1S96  he  directed  In  writing  that  the  grounds 
held  by  Mr.  Adams  be  transferred  to  the 
plaintiff,  and  that  tills  transfer  waa  pasted  by 
the  da^  oo  the  plot  book  in  the  office  of  the 
county  court  of  Gloucester  county;  that  be 
never  advertised  the  grounds  after  they  bad 
been  abandoned  by  Mr.  Adams,  and  did  not 
assign  and  survey  tiw  same  to  tbe  plalntUE, 
but  merely  received  the  rent  from  ba. 

It  ia  not  pretended  that  tbe  husband  asidgn- 
ed  his  Interest  In  the  grounds  to  hto  wife,  <nr 
that  she  claims  under  him.  When  he  aban- 
doned the  prOpoty,  the  law,  as  we  have  seen, 
xnrovlded  In  what  manner  other  persons  might 
acquire  the  right  to  use  It  as  oyttee  planting 
ground.  If  it  be  conceded  tiiat  the  i^dntift's 
ai^ilcatlon  was  sufficient,  no  notice  was  idv- 
en.  and  no  asstgnment  made  Itr  tbe  inspector, 
as  the  law  requires.  Neither  does  it  appear 
that  the  plalattff  paid  the  rmt  and  received  a 
receipt  for  It  in  full  for  one  year  to  advance, 
and  without  such  receipt  the  statute  declares 
that  no  person  shall  be  consid«ed  a  i&xtest  oC 
oyster  planting  ground.  The  plaintiff  upon 
hCT  OTTO  showing  was  not  entitled  to  recover 
tbe  ground  in  controvwsy.  It  therefore  be- 
comes unnecessary  to  consider  the  other  as- 
signments ot  error. 

The  Ju^ment  conq^ned  of  must  be  re- 
versed, tiie  verdict  set  aside,  and  a  new  trial 
awarded. 

(H  Va.  618) 

8T0NBBRAKBR  et  si.  v.  HIOKS  et  si 
(Supreme  Court  of  Appeals  oi  Vlrglaia.  June 
17.  1887.) 

FBA0D0X.BHT   CONVBTANCXS  —  DiBD   TBOM  Boft- 
BAND  TO  Wire— OOKVBTAHCB  PARTLY 

VOLDNTART. 

1.  Where  a  husband  conveyed  laud  to  hit  wife, 
tiie  expressed  conslderatioii  being  $200  paid  in 
cash,  caaeellation  of  $250  indebtedness  to  her. 
and  her  assumption  of  a  deed  of  trust  for  $600 
on  part  of  tbe  land,  there  was  nothing  on  tbe 
face  of  the  deed  to  warrant  tiie  presumption  that 
it  was  In  fraud. 

2.  Where  the  court  found  that  a  coaTCyanos 
was  voluntary  as  to  part  of  the  alleged  consid- 
eration, and  required  the  grantee  to  pay  that 
Bum  into  conrt  for  t)enefit  of  creditors,  tt  was  not 
error  to  fix  the  value  of  tbe  land  in  the  amount 
of  the  alleged  condderation,  and  to  permit  the 
grantee  to  retain  the  land  at  that  pnce.  It  not 
being  shown  that  It  was  bo  Inadequate  as  to  con- 
Btitnte  fraud. 

Appeal  from  circuit  court,  Madison  county. 

Suit  by  J.  Clagget  Stonebraker  and  anoth- 
er against  H.  F.  Hicks  and  others.  From  de- 
crees in  favor  of  defendanta,  petitioners  ap- 
peal. Affirmed. 

Hay  &  JefMee  and  T.  0.  Ckwdon,  for  iv- 
peUantB.  F.  M.  ft  0.  V\  McMuBan  and  Blzsr 
ft  Barbour,  for  sppeDees.  ^  i 
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HAjBBISOM,  J.  On  MUcb  22,  1898,  EL  F. 
Hlda  «ncated  and  deUvend  to  hla  wife,  B. 
J.  Hldks,  a  deed  for  certalo  real  estate  in 
MadiBOD  county,  the  expressed  conaldetatlon 
b^g  ^200,  paid  In  caali,  the  cancellation  of 
certain  Indebtadnen  (tf  H.  F.  mdkM  to  his 
vif  e  on  account  of  numeys  dulved  ftom  the 
eatates  of  her  father  and  mother,  and  loaned 
to  talm,  amoantlns  to  $250,  and  tha  aasmup- 
tluk  the  wUO  of  a  deed  of  tnut  debt  se- 
emed on  a  portion  of  the  land,  amounting  to 
$600,  the  whole  consideration  aggregating  $1,- 
000. 

Mrs.  Hicks  did  not  pnt  her  deed  on  record 
until  October  4,  1808,  and  In  the  mean  time 
the  creditors  of  her  husband,  to  the  extent  of 
about  (700,  obtained  Judgments  which  attach- 
ed as  liens  to  the  land,  and  had  to  be  paid 
by  the  wife  in  order  that  she  might  hold  heat 
purchase  free  from  IncombraQce.  On  the 
17th  day  of  May,  1883,  nearly  two  months 
after  the  date  and  delivery  of  this  deed,  H. 
F.  Hicks  and  his  scm,  R.  T.  Hicks,  as  part 
ners  In  business,  entered  into  a  contract  with 
appellants  for  the  ptirchaae  of  certain  mer- 
chandise, which  was  furnished  then  during 
the  sommer  of  1S93,  until  an  indebtedness 
was  created  amounting  to  about  $800. 

This  suit  was  brought  by  appellants,  the 
plalntlCFs  In  the  court  t>elow,  seeking  to  sub- 
ject the  land  sold  and  conveyed  to  Mrs.  Hicks 
to  the  payment  of  this  Indebtedness,  upon 
the  ground  that  the  deed  to  her  was  without 
consideration,  and  made  with  Intent  to  len- 
der, delay,  and  defraud  the  creditors  of  H. 
F.  Hicks. 

The  court  below,  deeming  It  unnecessary 
to  decide  whether  fraud  was  shown  to  exist 
on  the  part  of  the  grantor,  H.  F.  Hicks,  sus- 
tained the  deed,  holding  the  transacticm  free 
from  fraud  as  to  El.  J.  Hicks,  the  grantee; 
that  she  was  a  bona  flde  purchaser  for  value 
except  as  to  the  $200,  cash  payment,  and  the 
sums  received  by  H.  F.  Hicks  from  the  es- 
tates of  the  mother  and  father  of  his  wife, 
aggregating  $250;  that  to  that  extent  the  deed 
was  voluntary;  and  requiring  B.  J.  Hicks  to 
pay  that  amount  Into  court,  for  the  tmi^t 
of  the  creditors  of  H.  F.  Hicks. 

The  legal  right  of  Mrs.  Hicks  to  buy  this 
land  from  her  husband  cannot  be  qaestloned. 
That  she  did  make  the  purchase  Is  not  de- 
nied. The  only  question  is  the  bona  fides  of 
the  transactlw.  There  is  nothing  on  the  face 
ot  the  deed  that  warrants  the  suggestion  of 
fraud,  and  fraud  cannot  be  presumed  unless 
the  terms  of  the  Instrument  preclude  any  oth- 
er inference;  not  are  the  alleged  facts  and 
circumstances  relied  on  In  connection  with 
the  deed  to  establish  the  alleged  fraud  suffi- 
cient for  that  purpose;  nor  is  there  in  the 
record  any  evidence  sufficient  to  snst^n  the 
charge  of  frand,  which,  to  avail,  most  be 
proved  with  clearness  and  certainty. 

Appellants  contend  that  the  court  below  ar- 
bltnully  ftxed  the  value  ot  the  land  at  $1,050, 
and  pwmltted  the  purchawr  to  retain  It  at 
that  price,  thus  dqwivliig  them  of  the  priv- 


ilege of  having  the  land  sold  tor  a  flab  pdoe. 
The  record  does  not  sustain  this  contention. 
On  ttie  contrary,  It  clearly  appears  fma  the 
deed  and  other  evidence  that  the  considera- 
tion for  the  purchase  was  $l,OCa  If  the 
price  was  so  Inadeonate  as  to  amoamt  to 
fraud,  the  burden  was  npon  ttie  wpellants  to 
eOiow  It;  and  yet  tbej  have  not  offered  a 
wwrd  of  evid^ice  oa  the  subject,  except  the 
asseesmant  for  pmposea  of  taxation  showing 
It  to  be  valued  at  $1.688.18»  which  la  over- 
comb  by  abundant  evldowe  m  behalf  of  ap- 
pellee establishing  beyond  controversy  that 
$1,060,  the  price  agreed  toon,  waa  tba  toll 
value  of  the  land. 

It  la  ctmtended  on  behalf  of  appellee  that 
the  court  below  erred  la  holding  the  deed  vol- 
imtary  as  to  the  $200  cash  payment,  and  the 
$250  claimed  to  have  been  loaned  by  EL  J. 
Hicks  to  her  husband,  and  requiring  appellee 
to  account  to  the  creditors  for  that  sum. 
There  was  no  error  in  this  conclusion.  Tbe 
evidence  does  not  establish  wlUi  sufflclent 
clearness  and  certainty  the  right  of  Mrs. 
Hicks  to  credit  for  these  two  Items.  This, 
however,  is  not  a  question  of  practical  value, 
for  the  reason  that  appdlee  has  paid,  and  will 
have  to  pay,  much  more  than  the  amount  of 
these  two  items  In  discharge  of  the  Judg- 
mento  against  her  husband  obtained  subse- 
quent to  her  purchase,  and  prior  to  the  re- 
cordation of  her  deed. 

For  these  reasons,  the  decrees  complained 
of  must  be  affirmed. 

(MTa.  sm 

COMMONWBAI/TH  v.  rVhKS  at  bL 
ranpreme  Court  of  Ameals  of  Yirginla.  Jnae 
17.  18»T.) 

RSOOOairANCa— CONDITIOH  —  SOBSTAKTIAL  8oFn- 

OIBKCV. 

Code,  I  400S,  provides  that,  when  a  recog- 
nisance Is  taken  of  a  persoa  charged  with  a 
criminal  offense,  the  condition  shall  be  "that  be 
appear  before  tha  court  *  *  *  before  whom 
the  proceeding  on  such  charse  will  be,  at  sadi 
time  as  may  be  preacribed,  *  *  *  to  an- 
swer for  the  offense  with  which  such  penon  ii 
charged."  Section  4100  dedares  that  no  action 
OQ  a  Judgment  on  a  recognizance  riiall  be  defeat- 
ed for  defect  of  the  form  of  recognizance  if  it  be 
"flubstantially  sufficient."  HM,  that  a  rectw- 
nizance  conditioned  that  the  Kisoner  shoold 
"personally  appear  in  tills  court  on  the  first  day 
ot  the  next  term,  and  surrender  himself  into  cus- 
tody, and  not  depart  thence  withoat  the  leave  of 
this  court,"  was  not  substantially  suffldent, 
since  it  wholly  omitted  the  condition  prescribed. 

Error  to  circuit  court,  Russell  county. 

Scire  facias  issued  by  the  county  court  <tf 
Wise  county  against  Calve  Fulte  and  otbcn 
to  show  cause  why  the  conmionwealtta  sboold 
not  have  execution  against  them  In  accord- 
ance with  the  terms  and  conditions  of  a  re- 
cognizance. From  a  Judgment  In  favor  of  de- 
fendants the  commonwealth  broos^t  error  to 
the  circuit  court  of  Wise  coonty.  The  case 
was  transferred  to  the  drcult.  court  of  Rosaell 
county,  and  from  a  Jodgmest  of  alSrmance 
therein  the  commonwealth  brings  error  to  the 
■uprone  contt  of  agpeala.  Affirmed. 
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The  Attorney  Gfoezalt  foe  ths  OomnKim- 
wealdL  SL  M.  FitftoD,  fMr  mwtiiWB. 

KBHTH,  P.  FoDca  was  Indteted  In  tbe  ooon- 
ty  court  of  Wise  eonntjr  for  murder,  jmd  at  the 
December  term  of  tbto  court  for  tbe  Tear  1696 

tbe  folio wlDff  order  wu  entered: 

"OommonweaJth  t.  GbItb  Fnlki. 

"This  dey  came  tbe  commoDwealth,  by  her 
attorney*  and  fba  priaoner,  Oatve  F^Ua.  ap- 
peared In  conrt  In  pnrsnanee  to  fate  recos- 
nisauoe  entered  Into  at  tbe  last  term,  and  it 
Bx^eazlng  to  tha  conrt  fliat  Mra.  Sarab  Bal- 
yere,  a  raatolal  wltnen  for  tbe  commonwealth 
In  Uda  canse,  la  prerented  from  attending  this 
tma  of  the  conrt  by  atekness,  and  on  motion 
of  Ibe  omnnKmveami,  by  her  attorn^,  fhta 
cause  Is  otmtlnned. 

"Whereupon  tbe  said  Oalve  Folks,  with  Jolm 
I^ery,  W.  A.  Oanico,  and  W.  T.  Hnrd,  ac- 
knowledged themselrea  Indebted  to  the  com- 
monwealth In  the  Jnat  and  fall  sum  of  ^000, 
to  be  levied  of  their  respectlTe  goods  and  chat- 
tels, lands  and  taiements,  for  the  benefit  of 
the  commonwealth,  waiving  tbe  benefit  of  their 
homestead  exemptions  as  to  this  recognlganee, 
toot  to  be  void-  should  the  said  Oalve  Folks 
personally  appear  in  this  conrt  on  the  first  day 
ot  tbe  next  term,  and  snrrcoder  blmsdf  Into 
custody,  and  not  depart  thence  without  the 
leave  of  this  court" 

At  the  Jamuay  term,  2S0^  Folks  not  ap- 
pearing, his  defantt  was  entered  of  record; 
and  on  tbe  2d  of  FdMnary  a  scire  fadas  was 
sued  out,  directed  to  tbe  aholff  of  ^^se  comity, 
against  Folks,  Feery,  Garrlco,  and  Hnrd,  to 
i4)pear  at  tbe  Febniaiy  term  ot  tbe  court  to 
show  cause  why  tbe  commonwealth  sboold 
not  have  execution  against  them  In  accordance 
with  tbe  terms  and  conditions  of  their  recog- 
nlzance,  wbldt  has  braetofore  been  set  ont 
Oarrfcob  Hard,  and  Peery  appeared,  craTed 
oyer  of  the  recognizance,  and  then  demurred 
to  tbe  scire  fiudaa.  Tbe  demorrer  was  sus- 
tained by  tbe  conn^  conrt  of  Wise  county, 
and  Judgment  rendered  thereon  in  favor  of  the 
defendant  Tbe  commonwealth  applied  for  a 
writ  of  oror  to  circuit  court  of  Wise  eom^ 
ty,  whldi  was  allowed.  The  case  was  snbse- 
qnently  transferred  to  Ibe  circuit  court  of  Bx» 
aeD  connly,  and  ttiat  court  at  Its  Norembw 
term,  1880,  rendered  a  Judgment  ■ffliniing  the 
Jndgmait  of  the  county  comrt  ct  Wise  county, 
and  thereupon  the  writ  of  error  now  before  us 
was  awarded  l^'  this  court 

We  are  of  optnlcm  that  there  was  no  error 
in  tbe  Judgment  complained  of.  Section  409S 
of  the  Code,  ^>eaking  of  the  recognlaance,  pro- 
Tides,  among  other  things,  that  "the  condition, 
when  It  is  taken  of  a  person  cbarged  with  a 
criminal  offense  shall  be,  that  be  appear  before 
the  court,  Jnd^  or  Justice  before  whom  tbe 
proceeding  on  such  chai^  will  be.  at  such 
time  as  may  be  prescribed  by  the  court  or  offi- 
cer taking  I^  to  answer  for  the  ofloice  wIUi 
which  sncb  person  Is  charged."  Tbe  condi- 
tion thus  prescribed  by  the  statute  Is  omitted 


from  the  lonognlsanoe  now  In  Judgment  It 
Is  me  that  section  4100  declares  that  ac- 
tion or  Judgment  on  a  recognizance  shall  be 
defeated  or  arrested  by  reason  of  any  defect 
In  the  form  of  reco^iteance,  if  it  aroear  to 
bare  beoi  taken  by  a  court  or  officer  autbor- 
Ized  to  take  it  and  be  substantially  soffldegat.** 
It  does  anw  In  this  case  that  tbe  recog- 
nisance was  taken  by  mroper  authority,  but  it 
cannot  be  said  to  be  sobetantlally  sufBdrnt 
wben  It  wbony  omits  the  condltkm  prescribed 
by  tbe  statute. 

In  Allen  t.  Oommonwealfb,  90  Va.  366,  18 
S.  a.  487,  the  condition  ct  Ibe  recognlunce 
was  for  tbe  appearance  ot  the  prisoner  "to 
answer  tbe  charge  against  him,  and  not  de- 
part without  the  leave  of  tiie  court."  The 
sQffldcney  of  tbe  recognlnmce  was  gravely 
questioned  In  tiut  case,  but  was,  as  we  tblnk, 
properly  sustained  by  tbe  court,  \rtilch  tbongbt 
the  b(md  substantially  sufficient  In  that  case 
tha  condition  was  almost,  If  not  quite,  In  tbe 
terms  of  tbe  statnte. 

We  are  of  oidnion  that  the  Judgment  com-, 
plained  of  should  be  afOrmed. 

LONG  ct  aL     MBBIDEN  BRITTANIA  00. 

etal. 

(Supreme  Conrt  ot  Appeals  of  VIritela.  Jane 

17.  18970 

ASSTOKMBNTS  POR  BSNSVIT  OP  CREDITORS  —  Rx- 
LSASEH  — FREVBRBIICBS  —  A98IQNHBNT  BT  PaRV 

KBR8— InorriDOAL  Pbopbbtt— Liva  Ihsuhakos 
PoLioiss— GoLUTsau  BsooaiTT— OmsBioir  of 

Pbomrtt. 

1.  A  deed  of  sssigmneDt  by  a  debtor  for  pay- 
ment of  his  debts,  which  aapalates  for  his  re- 
lease by  bis  creditors  from  perBonal  liability  for 
such  part  of  their  debts  as  the  fnnd  may  not  dis- 
tibarge.  though  It  gives  preferences  to  some  of 
tbe  creditors,  is  vd^d. 

2.  A  deed  of  asslgnmoit  by  partners  for 
benefit  of  creditors  was  not  invalid  because  it 
did  not  show  on  its  face  that  indiridDal  property 
waa  incloded,  since  the  law  would  not  presome 
that  they  had  intentioDally  excluded  it  to  secure 
It  for  themselves,  and  It  was  competent  to  proTC 
ita  Indnslon  by  evidence  aliunde. 

8.  A  deed  of  asEdgnment  for  benefit  of  credit- 
ors was  not  Invalid  because  it  omitted  policies  of 
lusnraoce  on  the  life  of  the  grantor,  which  had 
no  surrender  value,  which  the  trustee  could  have 
kept  in  force  only  by  payments  from  tbe  trust 
fond  until  they  should  mature  In  the  future, 
and  which  were  omitted  by  the  grantor  In  the 
belief  that  they  would  not  material^  increase  the 
fund. 

4.  A  deed  of  assignment  which  stipulated  for  a 
rdeaee  by  creditors  from  the  grantor's  personal 
liability  for  such  part  of  their  debts  ae  should 
not  be  discharged  by  tlie  fund  was  not  Invalid 
b^nse  it  did  not  include  policies  of  Insnrance 
on  the  life  of  the  grantor  held  by  a  creditor  as 
collateral  security,  on  the  ground  that,  by  exe- 
cuting a  release,  be  would  lose  bis  Insurable  in- 
terest, and  thereby  forfeit  his  rights  under  the 
policies-  since  the  release  was  confined  to  the 
personal  liability  of  the  debtor,  and  would  not 
extend  to  the  security,  or  render  the  poUdes  ille- 
gal as  wagering  contracts. 

6.  A  deed  of  assignment  for  ben^t  of  credi^ 
ors  was  not  Invalid  because  It  omitted  oertafai 
property  of  small  value,  where  the  omission  was 
due  to  tbe  advice  of  coonsel  and  of  the  trustee, 
on  the  ground  that  the  i«ojf^rtg  ^^^^m^^ 
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den  to  the  tnut  fond,  and  not  to  the  pwpoH  «C 
th«  sraDtor  to  withhold  the  yroptrty  txam  erea- 
itora,  or  to  secare  a  benefit. 
Kiiai^  diMeDting. 

Appeal  from  corporation  court  of  I^rochburf . 

Bill  bj  the  Merlden  Brlttanla  Company  and 
othen  against  A.  B.  Long,  tmatee,  and  oth- 
ers. From  a  decree  In  favor  of  ctnnplalnanta, 
defendants  ajfpeaL  Beremed.- 

Harrlson  &  Long  and  EOi^jiatriek  ft  Bladc- 
ftcd,  for  appellants.  WOson  ft  Manstm  and 
Eaan  ft  Jjde,  im  appeUees. 

BIBLT,  J.  It  Is  not  contended  tliat  there 
was  any  actoal  finud  In  making  the  deed  of 
assignment  In  controTtfsy.  The  groand  of  the 
attack  upon  the  deed  Is  the  conatructlTe  or 
legal  fraod  claimed  to  result  from  the  alleged 
failure  of  the  grantors  to  Bnrrender  their  en- 
tire estates  for  the  pajment  of  th^  debts,  al- 
though exacting  from  the  creditors  who  shoold 
accept  the  benefits  of  the  assignment  a  release 
from  personal  liability  for  such  part  of  their 
debts  aa  the  fond  should  be  Insufficient  to  dis- 
charge. 

Whatever  may  be  tbe  course  of  decision  In 
other  states,  It  Is  established  In  '^rglnla  tiiat 
a  debtor  may  convey  his  property  in  trust  to 
secure  the  payment  of  his  debts,  and  Impose 
upon  his  creditors  the  ccmdltton  that  those  who 
participate  in  the  fond  shall  release  him  from 
the  residue  of  their  demands.  And,  in  mak- 
ing such  deed  of  assignment,  he  may  give 
preferences  among  his  credltcffs  as  In  other 
deeds  of  assignment  vhlch  do  not  contain  a 
release  clause.  This  was  first  decided  In  this 
state  In  1837,  in  tbe  case  of  Bklpwith's  Bx'r  t. 
Ounnlngham,  8  Leigh,  271.  The  principle  of 
that  decision  has  since  beea  repeatedly  fol-. 
lowed.  Kevan  t.  Branch,  1  Qrat.  274;  Phlp- 
pen  T.  Durham,  8  Orat  457;  Wlckham  r. 
Lewis,  13  Orat  427;  Gordon  t.  Cannon,  18 
Grat  387;  Paul  t.  Baugh,  8Q  Va.  955,  9  S.  E. 
829. 

Thirty  years  after  the  decision  In  Sklpwith's 
Bx'r  T.  Cimnlngham,  supra,  we  find  Judge 
Moncure,  who  was  long  the  able  president  of 
this  court,  in  discussing  this  doctrine  In  Gor- 
don v.  Oaunon,  supra,  saying:  "Whether  the 
doctrine  be  sound  in  Its  origin  or  not,  It  ought 
to  govern  our  courts  until  otherwise  provided 
by  the  legislature."  Thirty  years  have  elapsed 
since  Hien,  and  considerably  more  than  a  half 
a  century  since  the  doctrine  was  promulgated 
In  Sklpwith's  Ez'r  r.  Cunningham,  but  in  all 
that  time  the  legislature  has  not  seen  fit  to  In- 
terfere or  provide  otherwise.  So  that,  if  any- 
thing can  be  considered  as  settled  by  repeated 
Judicial  decisions  and  lapse  of  time,  it  may  be 
considered  as  thoroughly  established  In  this 
state  that  a  deed  of  assignment  by  a  debtor  of 
his  property  for  the  payment  of  bis  debts, 
which  stipulates  for  his  release  by  his  cred- 
itors from  personal  liability  for  such  part  of 
their  debts  as  the  fund  may  not  dlschai^e, 
though  giving  preferences  to  some  of  the  cred- 
itors, is  valid.  It  Is  too  late  at  this  day  to  de* 
part  from  a  doctrine  so  consistently  recognised 


and  uniformly  enCorced  by  this  ooort,  and  to 
qnestlao  the  vaUdltar  of  such  a  deed  of  aMdgn- 

suant 

But  it  la  an  enentlal  condltkti  of  the  doc- 
trine that  the  debtor  should  convej  by  the 
deed  all,  er  sobsitantlally  all.  of  his  estate. 
He  cannot  stipulate  for  his  release  from  his 
debts,  when  the  conveyance  for  their  pay- 
ment does  not  embrace  substantially  all  his 
estateu  He  may,  by  an  hmeat  sarrendK  of 
his  estate,  protect  his  future  eamlngB  from 
the  pursuit  of  such  ot  Us  credltixs  aa  may 
accept  the  provisltms  made  by  him  for  their 
benefit,  but  he  cannot  do  so  by  glvlns  HP  « 
part  of  his  present  propert;,  and  imwaflng  the 
other  part  for  his  own  benefit  The  iKWtekwi 
made  for  his  creditors  must  be  enbetenttaJly 
a  surrender  of  all  his  pn^Mirty,  or  tt  wlU  oome 
within  the  condemnation  at  the  statute  agalntt 
fraudulent  conveyances.  **Any  omission  of 
property  for  the  purpose  of  secnrhv  a  mb- 
stantlal  benefit  to  the  debtor  (except  sqch 
properly  as  may  he  exempt  by  law  tram  dis- 
tress or  levy)  conclusively  shows  such  an  in- 
tention;" that  Is,  an  lntenti<ni  to  delay*  bindw, 
or  defraud  creditors.  From  the  omission  of 
the  debtor  to  surrender  a  substantial  part  of 
his  estate  or  property  of  substantial  value  the 
law  conclusively  Infers  an  Intent  to  delay,  hin- 
der, or  defraud  creditors,  and  predndes  aH  in- 
quiry to  the  ctmtiaxy.  The  omlsskm  la  deem- 
ed to  constitute  fraud  in  law,  and  evidence 
cannot  countervail  this  conclusion.  The  pro- 
vision made  for  the  benefit  of  creditors  Is 
therefore  declared  by  the  law,  in  such  caae^  to 
be  fraudtilent  and  void. 

This  being  the  law,  tt  was  claimed  that  the 
deed  in  the  case  at  bar  was  fraudulent  on  tte 
face,  and  void,  because  It  conveyed  only  part- 
nership property,  and  Included  no  Individual 
estate  of  the  grantors.  It  was  contended 
that  the  law  would  presume  from  the  failure 
to  include  any  Individual  estete  In  the  con- 
veyance that  all  the  individual  property  of 
the  grantors  bad  been  Intentionally  omitted. 
In  order  to  secure  it  for  their  own  benefit 
The  law  makes  no  such  presumptlm.  The 
presumption  of  the  law  is  always  in  favor  of 
innocence  and  honesty,  and  never  in  aid  of 
the  establishment  of  fraud.  And,  moreover, 
it  was  not  necessary  that  the  conveyance 
should  show  on  Its  face  that  It  embraced  all 
the  estate  of  the  grantors,  but  it  was  com- 
petent to  prove  that  fact  by  evidence  aliunde. 
Gordon  V.  Cannon,  18  Grat.  396. 

This  brings  us  to  the  consideration  of  the 
evidence  in  regard  to  the  property  claimed 
to  have  been  omitted.  Does  it  show  that  all. 
or  substantial^  all,  the  estate  of  the  gran- 
tors, was  conveyed  by  the  deed? 

The  trustee,  upon  the  deed  of  assignment 
being  made  to  him,  caused  an  Inventory  to 
be  made  of  the  property  conveyed,  upon  the 
basis  of  its  cost,  and  it  amounted  to  the  sum 
of  $65,782.48.  Ite  net  cash  value,  as  esti- 
mated by  a  witness  for  the  complainant,  a 
person  In  tbe  same  line  of  business  as  the 
grantors,  and  therefore  peculiarly  competent 
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to  Tftlne  tbe  proper^,  was  $32,256.  The  11a- 
bllltleB  were  ascertained  to  be  $37,587.56. 

The  property  charged  to  have  been  omitted, 
and  on  account  of  which  omission  it  was 
claimed  that  the  deed  was  fraudulent  and 
void,  was  tbe  following: 

(1)  Certain  lots  In  the  vicinity  of  I^chborg 
and  elsewhere. 

(2)  Five  shares  of  Bohls  Cigarette  Machine 
«tock. 

<3)  The  heusebold  and  kitchen  furniture  of 
F.  D.  Johnson,  the  piano  given  by  him  to  his 
daughter,  and  a  one-horse  carriage  belonging 
to  him. 

(4)  The  honsehfdd  and  kitchen  fornlture  of 
J.  B.  Johnson,  and  the  piano  clalJDMd  by  his 
wife. 

(!9  Three  policies  of  taunrance  oa  his  Ufa, 
amounting  to  $4,000. 

(6)  Certain  policies  of  tammne*  <ni  the 
life  of  F.  D.  Johnson. 

It  will  be  biiefly  consldaed  In  tbe  above  or- 

First.  As  to  the  lots. 

It  appears  from  the  evidence  that  the  lots 
were  bought  during  the  period  of  wild  specu- 
lation that  passed  over  the  country  a  few 
years  since,  and  were  what  are  commonly 
known  as  "boom  lots."  The  grantors  desired 
that  these  lots  should  be  included  In  the  con- 
veyance when  the  assignment  was  made,  and 
they  were  only  left  out  upon  the  advice  of 
their  counsel  and  the  trustee,  upon  the  sole 
ground  that  the  lots  really  possessed  no 
value,  and.  If  Included  In  the  conveyance, 
would  prove  to  be  a  burden  and  an  expense 
to  the  tmst,  instead  of  a  profit  or  benefit 
And  tbe  testimony  certainly  tends  at  least  to 
sustain  that  conclusion,  especially  as  under 
the  test  of  an  actual  sale,  made  under  the 
supplemental  deed,  of  the  only  lots  which,  It 
was  thought,  would  Justify  the  costs  of  a 
«ale,  the  net  result  was  only  $35.01.  Tbe 
testimony  Is  to  the  effect  that  the  remaining 
lots  would  not  pay  the  expenses  of  a  sale. 

Second.  The  Bohls  Cigarette  Machine  stock. 

This  stock,  though  standing  In  the  name  of 
F.  D.  Johnson,  was  bought  and  paid  for  by 
tbe  firm.  It  was  treated  as  an  asset  of  the 
firm,  and  at  the  time  of  the  assignment  was 
held  as  collateral  security  for  a  debt  due 
hy  the  firm.  It  was  In  fact  partnership 
property,  and  passed  to  the  trustee  under 
the  deed  of  assignment  Hardy  v.  ManuTg 
Co.,  80  Va.  404. 

Third.  The  household  and  kitchen  furniture 
of  F.  D.  Johnson,  the  piano  given  by  him  to 
his  daughter,  and  a  one-horse  carriage  be- 
longing to  him. 

The  only  evidence  of  the  value  of  the 
household  and  kitchen  furniture  was  an  ap- 
praisement made  at  the  Instance  of  the  trus- 
tee and  the  grantors,  by  two  disinterested 
and  competent  persons.  They  estimated  Its 
TSlne  to  be  $239.25.  The  l^e  of  F.  D.  John- 
son of  the  house  occupied  by  bim  as  a  dwel- 
ling did  not  expire  until  February  1,  1884, 
and  was  at  tbe  rate  of  $400  pw  ^""nm.  The 


rent  had  been  paid  or  secured  to  be  paid  to 
August  1,  1803,  leaving  the  rent  for  six 
months,  to  wit,  $200,  unprovided  for.  For 
this  amount  there  was  a  Hen  on  his  house- 
hold and  kitchen  furniture,  which,  according 
to  the  appraisement,  exceeded  the  rent  by 
$39.25,  If  no  expense  should  be  Incurred  by 
a  sale  of  tbe  property  to  pay  the  rent 

The  piano  was  bought  by  him  In  ISSI,  12 
years  before  the  assignment,  for  the  price  of 
$200,  and  given  to  bis  daughter,  who  used  it 
until  her  marriage,  and  then  gave  it  to  her 
younger  sister.  There  was  no  other  evidence 
of  its  value.  The  most  that  can  be  said  of 
a  piano  that  cost  originally  the  sum  of  $200. 
after  12  years'  service,  would  be  that  it  was 
an  asset  of  Inconsiderable  value  for  the  pay- 
ment of  debts. 

The  carriage  cost  originally  $200,  and  was 
insured  for  several  years  for  $150.  F.  D. 
Johnson  was  under  the  Impression,  when  tbe 
assignment  was  made,  that  It  belonged  to  the 
firm,  and  considered  it  as  surrendered  to  the 
trustee.  He  so  Intended,  and  never  there- 
after used  it.  It  turned  out  afterwards,  up- 
on examination,  that  it  had  been  charged  up 
to  htm  on  the  books  of  tbe  Arm  when  it  was 
bought  Nothing  was  shown  as  to  Its  actual 
value,  and  it  appears  that  the  failure  to  men- 
tion it  specially  In  tbe  conveyance  was  <dear^ 
ly  a  piece  of  Inadvertence. 

Fourth.  The  housebt^  and  kitchen  furniture 
of  J.  B.  Johnson,  and  the  piano  claimed  by  his 
wife. 

Tbe  property,  exclusive  of  the  piano,  was  ap- 
praised at  $117.  His  lease  of  the  hoose  occu- 
pied by  him  aa  a  dwelling  had  six  months  to 
run  from  April  1,  1893,  at  the  rental  value  of 
$300  per  annum;  so  that  the  valoe  of  his 
household  and  kitchen  furniture,  upon  which 
there  was  the  landlord's  lien  for  the  unpaid 
rent  of  $150,  was  lees  than  the  rent.  As  to  the 
piano,  it  appears  that  it  was  bought,  about  five 
years  before  the  assignment,  for  $335.  A  part 
of  the  purchase  money  <It  was  not  shown  how 
much)  belonged  to  his  wife,  having  been  given 
to  her.  The  residue  was  paid  by  J.  B.  John- 
son, who  to  ttiat  extoit  Intended  the  piano  as 
a  gift  to  his  wife,  and  compered  it  as  her 
property.  There  was  no  evidence  of  its  value 
at  the  time  of  the  assignment,  except  such  as 
arose  as  a  presumption  from  tbe  purchase  prloe. 

Fifth.  Three  policies  of  hisurance  on  tbe  life 
of  J.  B.  Johnson. 

It  Is  only  necessary  to  say  of  tbe  one  hi  the 
New  York  Life  Insurance  Company  that  the 
evidence  shows  that  It  wss  a  tontine  Investment 
policy,  had  no  surrender  value,  and  was  not  le- 
gally purchasable  by  the  company. 

The  other  two  were  20  year  endowment  poli- 
cies, and  matured,  respectively,  in  1902  and 
1908. 

The  object  of  an  assignment  for  the  payment 
of  debts  is  a  speedy  realization  of  the  assets  by 
the  trustee,  and  the  prompt  distribution  of  the 
proceeds  among  the  creditors.  The  trustee 
would  not  have  been  warranted  in  withdrawing 
from  the  tmst  fund  the  moneyi  necjeesary  to 

Digitized  by  VjOOglC 


SOI 


27  80UTHEASTBRN  BBPOBTBB. 


toep  ae  poDdee  aBre  ontll  their  maturity. 
Sueb  a  coarse  could  only  be  prompted  by  a 
pmpoee  to  specnlate  upon  the  chances  of  the 
early  death  of  tiie  Insured,  and  would  result  In 
postponing  for  an  Indefinite  period  the  settle* 
ment  of  the  trust  fund,  contrary  to  the  Tery  ob- 
ject and  spirit  of  an  asslcnment  for  the  pay- 
ment of  debts. 

The  Insured,  as  appears  from  the  proTlBlon* 
of  the  poUdea,  could  only  demand  a  p^d-up 
ptdlcy  In  proportlim  to  the  annual  premiums 
that  had  been  paid  when  the  demand  was 
made.  Neither  poUcy  ccmtalned  a  prorlslon 
for  a  cash  surrender  ralue  upon  the  failure  to 
pay  the  prendums,  and  the  company  conld  not 
have  been  required  to  pay  any  sum  in  cash  for 
the  surrender  of  the  polldee.  A  patd-up  pol- 
icy could  only  be  realized  at  the  specified  time 
the  orlglnfll  policy  would  mature,  unless  the 
death  of  the  Insured  occurred  soonw.  It  could 
not  be  transferred,  except  to  a  p^son  having 
an  Insurable  Interest  In  the  life  of  the  benefi- 
ciary, and  could  only  be  held  by  him  as  a 
means  of  reimbursement.  The  law  would  not 
permit  a  purchase:  to  speculate  upon  the  life 
of  the  assured,  and  his  rl^t  to  the  proceeds 
of  the  policies  would  be  restricted  to  the  mtm- 
'  eys  he  had  actually  paid.  Under  these  dream- 
stances.  It  Is  doubtful  whethK  the  poli- 
cies could  be  considered,  In  the  eyes  of  the  law, 
as  convertible  and  valuable  assets.  See  In  xe 
McKhmey,  15  Fed.  538. 

It  Is  true  that  It  appears  from  the  erldence 
that  the  Insurance  company  was  Induced,  after 
this  litigation  was  begun,  to  offer  f670  for  one 
of  the  policies,  and  $30  for  the  oiher;  but  It 
was  under  no  legal  obligation  to  pay  these  o» 
any  other  moneys  for  their  surrender,  and  there 
was  no  ground,  when  the  assignment  was  made, 
to  expect  such  liberality.  The  polJclea  were  not 
Indnded  in  the  assignment,  because  they  were 
not  considered  by  their  owner  as  having  any 
particular  TsJue,  or  that  they  would  materially 
Increase  the  trust  fond  cnated  for  the  payment 
of  the  debts. 

Sixth.  Certain  policies  of  Insurance  m  the  life 
of  F.  D.  Johnson. 

At  the  time  the  deed  In  controversy  was 
made,  the  complainant  h^  by  assignment,  as 
collateral  security  for  its  debts,  certain  poU- 
cles  of  insurance  on  the  life  of  F.  D.  Johnson, 
to  the  amount  of  $15,000.  It  was  contended 
that,  by  executing  the  release  required  to  en- 
able it  to  participate  in  the  trust  fund,  It  would 
forfeit  Its  right  to  the  policies,  which  would 
rellOTO  them  from  the  assignment,  and  that 
they  should  tha«fore  have  been  Included  In  the 
conveyance.  The  basis  of  this  contention  was 
that  the  complainant,  by  executing  the  release, 
would  lose  its  iosurable  interest  In  the  life  of 
F.  D.  Johnson,  and  consequently  all  right  to  re- 
cover on  the  policies,  at  least  for  its  own  benefit 

It  is  obvious  that  the  policies  were  not  In- 
cluded In  the  deed,  for  the  reason  that  they 
were  held  by  the  complainant,  as  above  stated, 
as  collateral  security  for  Its  debt,  which  at  least 
equaled  the  aggregate  amount  of  the  p^Uctes; 
and  It  wai  not  Intended  that  Iti  rls^t  In  xe- 


spect  to  the  policies  should  be  In  any  wtoe  ta^ 
paired  by  its  acceptance  of  the  terms  of  the 
deed.  The  release  was  In  terms  ccmflned  ts 
the  personal  liability  of  the  debtors.  ▲  dd»t 
is  not  extinguished  untO  It  Is  paid,  and  It  was 
not  intended  by  the  deed  of  assignment  to  ex- 
tinguish any  debt  or  to  Intern  with  any  se- 
curity held  for  its  pigment  by  any  creditor. 

The  complainant  had  two  sources  of  security 
for  the  payment  of  its  debt,  namely,  the  policies 
of  Insurance  and  the  personal  liability  of  Its 
debtors.  The  release  of  one  woold  be  no  r^ 
lease  of  the  other.  The  retease  of  a  rl^t  to 
not  to  be  construed  to  mean  more  than  It  ex- 
presaes.  The  deed  only  required  the  cfm^dalD- 
ant,  in  accepting  the  provision  made  by  the 
deed  for  Its  debt,  to  lelease  the  debtors  from 
personal  liability,  lliere  was  no  dlrectloo  or 
Int^tlon  that  any  creditor  should  release  any 
property  or  any  lien  thereon  held  as  security  tor 
his  debt,  nor  would  this  be  the  rffect  of  s 
release  of  the  debtors  from  personal  Uatdlity. 
Such  release  would  not  extinguish  the  debt, 
nor  deprive  a  creditor  of  any  security  hdd  for 
It  A  release  of  all  elahns  on  a  debtor  for  a 
debt  does  not  release  a  subsisting  lien  to  secure 
the  same  debt  unless  It  was  so  Intended. 
Pierce  t.  Sweet,  38  Pa.  St  151;  20  Am.  &  Eng. 
Enc  Law,  758.  In  Lambert  v.  Jooes,  2  Pat  ft 
H.  144.  It  was  h^  that  a  par^  to  a  composi- 
tion deed,  who  execirtee  the  rdease  required 
thereby,  of  all  claims  and  demands  against  the 
grantor,  In  coufdderation  of  its  beneflta.  Is  not 
to  be  prevented,  either  in  view  of  the  release 
mr  of  the  general  principles  In  regard  to  com- 
position deeds,  from  r^alnlng  a  note  assigned 
to  him  in  good  faith  by  the  grantor,  before  tlie 
execution  of  the  deed,  in  discharge  or  paymoit 
of  a  bona  fide  debt 

The  complainant,  by  reason  of  the  Indebted- 
ness to  It  had  the  right  to  take  an  assignment 
of  the  p<dicies  ss  security  tfx  its  debt  The 
assignment  was  valid  In  its  incepticm.  The 
debt  was  still  unpaid,  and  the  assignment  in 
force  wixm  the  deed  in  controversy  was  made; 
and  the  right  of  the  complainant  to  retain  the , 
policies,  and  to  receive  the  benefit  of  their 
proceeds,  wlien  payable,  so  far  as  necessary 
to  discharge  its  debt  and  reimburse  It  for 
premiums  paid,  expenses  Incurred,  and.  inter- 
est thereon,  would  not  be  impaired  by  the  re- 
lease of  the  insured  from  pownal  liability 
for  its  debt.  May,  Ins.  If  108,  117;  Richards. 
Ins.  i  27.  The  continuance  of  the  contract  of 
assignment,  after  the  release  of  the  debtor 
simply  from  personal  liability,  would  not  h> 
such  case,  give  to  it  a  wagering  character, 
and  bring  It  within  the  condemnation  of  tte 
law  against  wager  policies.  There  is  nothing 
In  Roller  T.  Moore's  Adm'r,  86  Va.  512.  10 
S.  B.  241,  or  In  Wamock  t.  Davis,  104  U.  8. 
775,  in  conflict  with  this  conclusion. 

I  have  thus  discussed,  at  the  risk  of  tedl- 
ousness,  the  property  claimed  to  have  been 
omitted  from  the  omTeyance,  and  perhaps 
more  fully  than  was  Justifiable  in  an  opinion. 
In  doing  so,  I  hare  deoned  It  tunecesaaiy.  In 
Tlew  of  Ha  nitnro  and  phnrai^wr  aa  dtodoMd 
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by  tbB  tasttaiKHiij,  to  txffKKB  111  flsniM  ray 
eondnrion  u  to  Iti  nloa^  «r  to  Mdmato  In 
like  nuumer  tha  loM  to  the  trnst  fond  from 
Ub  omiMloB.   I  may  add,  bowerar,  that  tte 

Mtiiiiate  put  upon  It  by  the  low  court  wu 
not  only  erroneoofl  In  Including  prDperty  that 
paaMd  nnder  the  conTeyance^  as  I  bave  shown, 
bat,  fritboot  partlenlarlshig,  was,  as  to  that 
which  was  really  omitted,  csceBslTe.  Bela- 
tlTely,  tt  was  of  small  value.  It  Is  very  dear 
from  the  testimony  that  It  was  not  omitted 
by  the  grantors  from  any  purpose  to  withhold 
it  tcom  their  credttcnn,  or  to  secure  a  benefit 
to  tbemadres.  It  was  dwwn  beyond  any  dis- 
pute that  It  waa  their  porpoee  to  rorrender 
every  particle  of  property  possessed  by  them, 
whether  social  or  indlrldnal,  and  that  they 
requested  flielr  counsel  to  prepare  the  deed 
of  assignment  to  tiiat  end  and  effect  It  waa 
further  shown  tbat  with  the  exception  of  tbe 
poUctes  of  insnranee  on  the  life  ttf  J.  B.  Joioh 
son,  which  were  not  maitltmed,  because,  as 
afready  stated,  be  did  not  ctmslder  tfa«n  of 
any  real  value  to  the  trust  fund,  all  the  prop- 
erty  which  was  not  in  fact  tacloded  tn  the 
conveyance  waa  left  out,  at  the  suggestion 
and  by  tbe  adTlce  of  their  ooonsti,  <ma  of 
whom  bad  been  selected  as  the  trustee,  in 
whose  joint  jadgmait  tbe  (anltted  property 
would  prove  more  of  a  burden  upon  tbe  trust 
fund  and  a  hindrance  to  Its  admlnlBtratlon 
than  a  pnAt.  There  could  not  be  a  more  hon- 
est Intentkm  to  surrender  all  of  on^s  estate 
to  the  satisfaction  of  debts  than  Is  proved  In 
Ibis  case.  The  judge  of  tbe  low«  court, 
tbon^  pnwLOuncing  the  deed  fraudulent  and 
void,  because,  In  bis  opinion,  It  did  not  tast- 
toace  substantially  all  of  the  estate  ot  the 
grahtors,  had  no  doubt  as  to  the  good  faith 
of  tbe  transaction,  and  X  cannot  better  ex- 
press my  own  conclusion  from  the  testimony 
on  this  point  than  in  tiie  following  quotation 
from  his  opinion:  "The  evidence  leaves  no 
room  for  doubt  as  to  the  honesty  and  perfect 
good  taltii  of  the  Messrs.  J<An8on  In  making 
this  assignment.  There  was  no  intention  of 
fraudulent  concealment  or  design  of  reserving 
to  themselves  the  enjoyment  of  valuable  as- 
sets. They  not  only  stated  their  purpose  of 
surrendering  all  their  iffoperty,  both  part- 
nership and  individual,  but  at  first  they  had 
no  intention  of  exacting  a  release  from  their 
creditors,  believing  that  the  assets  would  pro- 
duce sufficient  to  pay  all  in  fuU.  They  yield- 
ed to  the  suggeetlon  of  a  rdease  because  It 
would  enable  them  to  resume  business  undls- 
tnrbed  by  their  creditors,  If  any  were  left 
unpaid.  Nor  can  the  slightest  Intimation  of 
moral  turpitude  be  made  against  any  one  con- 
cerned In  the  tranBactlon.  The  grantors,  the 
trustee,  the  counsel,  and  the  creditors,  are,  In 
tbe  judgmoit  of  the  court,  absolved  from  all 
suspicion  of  wrongdoing." 

And  In  confirmation  of  th^  good  faith  and 
honest  Intention  that  all  of  their  estate,  of 
every  kind,  which  could  be  made  available 
for  the  payment  of  their  debts,  should  be  ded- 
icated to  tbat  end,  tbe  grantors,  as  soon  as 


tbej  knmed  tbat  this  smt  had  bean  insUtoted. 
ud  tbe  validity  <tf  their  deed  c£  assignment 
bad  bean  attacked,  because  thny  had  not  In- 
duded  to  the  conveyance  tbe  property  refer- 
red to,  executed  and  caused  to  be  recorded  a 
suiKdMnental  deed,  conveying  the  omitted 
property,  aof/t  tbe  poUdee  of  Ixxsorance,  to 
the  same  trustee,  and  upon  the  same  trusts, 
and  for  the  benefit  of  the  same  creditors,  pre- 
scribed and  designated  In  the  original  deed. 

In  ^pwitti'a  Bx*r  v.  Cnnningham,  8  Leigh, 
271,'  a  deed  having  a  relenae  clause  stmllar  to 
that  omtained  In  the  case  at  bar  was  sus- 
tained, notwithstanding  the  reawvation  on  Its 
face  of  tbe  sum  of  |350  out  of  the  trust  fund, 
for  the  Individual  use  and  disposition  of  the 
grantor. 

In  Keran  v.  Branch,  1  Qrat  274,  tbe  deed 
conveyed  a  lot  <rf  land  and  certain  personal 
Vtojfertj  vjfOB  trust  to  pay  spedfled  debts  ct 
the  grantor,  with  the  proviakm  tbat  he  should 
be  permitted  to  remain  in  quiet  and  peacea- 
ble posseestcni  at  tha  pvt^ierty  for  six  months. 
It  was  argued  that  the  deed  waa  fraudulent 
and  void,  because  tbe  whole  beneficial  Inter- 
est to  the  property  was  not  conveyed,  and 
that,  If  tbe  possession  and  use  ot  the  pn^er^ 
could  be  reswved  fw  six  months.  It  could, 
with  equal  pro^Aety,  be  reserved  tor  six  years. 
The  deed  was,  nevartheleBs,  sustRJned. 

In  Paul  V.  Baugh,  8S  Va.  955,  9  S.  B.  S20, 
there  was  a  like  reservation  by  the  grantor 
for  11  months  of  tb»  possessUm  of  Ibe  prop- 
erty conveyed,  wltti  the  right  to  take  the 
profits  there(Mt  to  his  own  use;  but  the  court 
held  that  tbe  deed  essoatially  complied  wltb 
the  reanirements  at  tbe  law. 

In  Phlppen  v.  Durham,  8  Grat  4S7,  tbe 
granttw  failed  to  convey  aU  of  hia  property, 
and  the  deed,  for  this  reason,  was  attacked 
as  franduloit  and  v(rid;  but  It  was  sust^ned 
by  a  unanimous  court,  each  of  the  four  ju^es 
who  sat  In  tbe  case  delivering  an  opinion 
In  fftvcHT  of  Its  iwlldily.  Judge  Moncure,  to 
the  course  of  bis  i^lnlon,  refierrlog  to  the  case 
of  Sklpwlth's  Bz'r  v.  Ounnlngham,  said: 
"That  case  expressly  recognises  tbe  dlsttoc- 
tlon  taken  by  Ohancellor  Kent  to  Seaving  v. 
Brinkerhoff,  5  Johns.  Gb.  328',  tbat,  to  make 
such  a  deed  valid,  it  must  ctmvey  all,  and 
not  a  pert  only,  of  tbe  debtor's  property. 
And  as  tiie  deed  to  this  case  does  not  profess 
to  conv^,  and  did  not  to  fact  cwvey.  all  of 
the  debtor's  proper^.  It  mlc^t  be  ctmtended 
tbat  the  deed  was  on  that  ground  invalid. 
The  prc^rty,  however,  not  Induded  In  the 
deed,  was  probably  of  small  value,  cwalstlng, 
as  appears  from  the  schedule  of  cfaoses  to  ac- 
tion, of  the  amount  of  $131.66,  an  Interest  tn 
lands  lying  to  western  Virginia,  forfdted  for 
nonpayment  ot  taxes,  three  old  stoves,  etc.; 
and  it  would  therefore,  perhaps,  be  proper  to 
say  to  this  case,  as  was  said  to  the  case  of 
Sklpwlth's  Elx'r  v.  Cunntogham,  tbat  tbe  deed 
essentially  compiles  with  the  requirements  of 
the  law." 

It  remains  to  apply  the  prindple  and  spirit 


of  these  decisions  to  tbe 
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"What  InTalldates  a  deed  In  andi  eases  Is,** 
said  Judge  Moncnre  In  Gk)rd<m  v.  Cannoo,  IS 
Orat.  887,  "an  IntentloD  to  delay,  hinder,  m 
defraud  creditors,  etc.;  and,-  unless  there  be 
such  an  omission  of  property  In  the  deed  as 
shows  such  an  Intention,  it  Is  not  mat^aL" 
Considering  the  amount  and  ralne  of  the 
pn^rty  conveyed,  and  the  nature  and  value 
of  that  omitted,  and  therewith  the  perfect 
good  f^th  shown  In  the  transactlmi,  and  giv- 
ing due  weight  to  the  judgment  of  counsel, 
who  prepared  the  deed,  and  of  the  trustee, 
who  was  to  administer  the  trust,  contempo- 
raneous with  the  preparation  of  the  convey- 
ance, as  to  the  value  of  the  property  omit- 
ted, and  the  reasiHis  for  Its  omission,  I  am  of 
opinion,  in  the  light  of  the  decisions  hereto- 
fore made  by  this  conrt  in  similar  cases, 
that  the  deed  in  Qoestlon  Is  not  sabject  to 
the  omdemnatton  of  the  statute  against 
fraudulent  conveyances.  I  do  not  think  that 
there  was  such  an  omlssim  of  pnq^erty  as 
condoslvely  maiUfesta  an  lntenti<m  to  de- 
lay, binder,  or  defraud  crsdltws. 

Hy  (q^lnlott,  therefore,  Is  in  favor  of  the 
validity  <tf  the  deed  uid  the  rerersal  <tf  the 
decree  of  the  ccHrporation  court. 

KBTTH,  ^Ussents. 


9i  Ta.  cm 

BULL  et  al.  V.  WOOD  et  aL 
(Bopceuie  Ooort  of  Appeals  of  Vlrgiaia.  Jane 
17,  1897.) 

dtATCTB  ow  LniiTATioii— Trust  Dbbd— Prbsuiip- 

noa  09  f  ATHBHT— LACHSB— LlOAUTT 

OF  RSCllKU. 

1.  Where  bonds  Kcnred  by  trust  deed,  and 
payable  in  one,  two,  aad  three  years,  were  exe- 
cuted in  1842.  and  in  1877,  In  a  suit  for  settie- 
ment  of  the  estate  of  ibe  deceased  debtor,  an  ac- 
count of  the  debts  against  his  estate  wss  ordered, 
the  right  of  action  thereon  was  not  barred  In 
1888,  since  there  was  no  statutory  lliaitalioa  of 
the  agbt  of  action  in  mcb  cases  till  July  1, 1850, 
and  from  that  date  till  that  of  the  order  for  an 
acconnt  of  debts,  which  stopped  the  operation  of 
the  statute  (exdndlDg  the  pedod  of  the  stay 
law.  from  April  17,  1861,  to  January  1«  1869), 
was  less  than  the  Btatotoir  period. 

2.  Where  Irands  payable  in  one,  two,  and  three 

Sears,  and  secored  by  trust  deed,  were  executed 
I  1842,  and  In  18S8  a  payment  on  acconnt  was 
made  by  the  administrator  of  the  deceased  debt- 
or, and  in  1877  an  order  was  made  for  an  ac- 
count of  the  debts  against  his  estate,  which  stop- 
p<^  the  operation  of  the  statute  of  limitation,  t£« 
debt  was  still  in  existence  In  1888,  since  the  pay- 
ment in  1858  repelled  the  common-law  presump- 
tion of  payment  after  20  years. 

8.  Where  bonds  inyable  in  one,  two,  and  three 
years,  and  secured  by  recorded  trust  deed,  were 
executed  in  1842,  and  hi  18S8  a  suit  was  Insti- 
tuted for  settlonent  of  the  estate  of  the  de* 
ceased  debtor.  In  which  his  property  was  sold 
to  pay  bis  debts,  and  partial  payment  on  the 
bonds  was  made  by  bis  administrator  in  1868, 
and  In  1877,  befcwe  the  lapse  of  time  was  saffi* 
cient  to  raise  the  presumption  of  payment  or 
abandoument  of  lien,  the  balance  due  was  ad- 
judged against  the  administrator,  who  in  1880 
recognized  the  existence  of  the  debt,  the  creditor 
was  not  barred  by  ladies  in  1888  from  enforcing 
Us  lien  against  purchaaen  ot  the  land  at  said 
sals  iB 


4.  Where  a  petition  to  enforce  tiie  Den  of  a 
recorded  deed  to  "Fayette  Maazy,"  as  trustee, 
showed  that  the  deed  was  aclmowledged  be- 
fore "F.  Mauzy,  clerk,"  the  question  whether 
the  deed  was  illegally  admitted  to  record,  be- 
cause of  the  idratity  of  the  trustee  and  the  derk. 
was  not  raised  by  demurrer,  since  it  was  not  to 
be  asstuoed  that  tha  offloar  waa  guilty  of  im- 
proper conduct 

Appeal  from  circuit  court,  Onlpeper  county. 

Petition  by  John  W.  Bell  and  others  against 
Jaqnelln  M.  Wood  and  others.  From  a  decree 
sustaining  a  demurrer  to  the  petition,  petition- 
ers appeaL  Reversed. 

J.  W.  and  Thomas  Smith,  tor  appdlutL 
Goo.  D.  Gray,  for  appellees, 

OARDWBLL,  J.  In  the  suit  of  Green,  etc. 
V.  Smith,  pending  In  the  drctilt  superior  court 
of  Colpeper  county,  a  decree  was  made  at  the 
November  term.  1842,  directing  John  0.  Green 
and  others,  as  special  commissioners  of  the 
court,  to  make  sale  of  certain  real  estate  of 
the  defoidant,  William  Smith.  The  decree 
authorized  the  special  commissioners  to  sell 
upon  a  credit  of  one,  two,  and  three  yean 
from  the  day  of  sale.  In  equal  Installments, 
with  Interest,  etc.,  to  be  secured  by  bond  or 
bonds  of  the  purchaser  or  purchasers,  with 
good  personal  security,  and  a  deed  of  trust 
upon  the  property  sold.  Pursuant  to  the  de- 
cree the  special  commissioners  sold  on  Decem- 
ber 29,  1842,  tile  "coach-factory  lot,"  altoated 
In  the  town  of  Oulp^r,  or  a  portion  thereof, 
to  one  George  PIcklhi,  at  the  price  of  11,180^ 
and  took  his  tbree  bonds,  for  $833.98%  each, 
for  the  purchase  mon^,  with  Thomas  Hm. 
Jr.,  as  his  surety,  dated  the  day  of  the  sale, 
and  payable  In  one,  two,  and  three  years,  with 
Interest  from  their  date.  They  conveyed  the 
property  to  Plcklln,  in  which  deed  Mrs.  B.  H. 
Smith  united,  so  as  to  convey  a  title  exempt 
from  her  contingent  right  of  dower;  and  FIA- 
lln  reconveyed  the  property  to  <Hie  Fayette 
Mauzy  in  trust  to  secure  payment  of  his  pur- 
chase-money bonds,  which  trust  deed  waa  ac- 
knowledged by  Flcklln  before,  and  admitted 
to  record  in  the  clerk's  office  of  Cnlpeper  conn- 
ty  court  t^,  one  F.  Mau^,  clerk,  October  23, 
1843.  The  sale  was  reported  to  the  court  and 
confirmed.  Shortly  thereafter  Flcklln  died, 
and  Thomas  Hill  qualified  as  his  administrate. 
In  porsnance  of  a  decree  of  the  drcolt  court  ot 
Calpen>er  county  tu  the  suit  of  Coons  and  Wife 
T.  George  Flcklhi's  Adm'r,  Instituted  for  the 
settlement  of  Flckltn's  estate,  Thomas  HUl,  In 
January,  1864,  sold  the .  coach-factory  lot  (dl- 
Tldlng  It  tnAo  three  parcds)  to  Joseph  Brown, 
Nedey  Wood,  and  John  H.  Rlxey.  llwse 
sales  were  confirmed,  and  from  these  purchas- 
ers the  appellees  btxe  derive  such  tlUe  to  the 
property  In  question  as  they  have.  In  18SS 
Thomas  HIU,  as  administrator  of  Plcklln'i 
estate,  paid  {1,000  upon  the  bonds  In  contro* 
versy;  but  nothing  subsequent  to  the  confir- 
mation of  the  sales  above  referred  to  orii  ini 
to  have  been  done  in  the  suits  of  Oiera 
Smith,  or  Ooons  and  Wife  v.  FlckUn'a  Adm'r, 
tni  some  years  after  the  late  war.  In  1877  or 
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1878  John  Green,  as  oommlMloner  In  tbe  ndt 
of  Green  t.  Smitii,  whlcb  bad  been  removed 
to  tbe  ebaneevy  oonrt  of  tbe  city  of  Blcb- 
numd.  recovered  judgment  in  tbe  drcalt  court 
of  OvUpepet  copnty  on  tbe  purchafle-money 
bonds  slven  by  FlckUn  and  HUl  to:  the  coach- 
factory  lot,  and,  upon  a  teptart  of  a  commla* 
Biwier  In  chancery  of  the  chancery  conrt  of 
Richmond,  It  was  ascertained  and  determined 
In  tbe  Bidt  ot  Oteen  v.  Smith  that  the  plabi- 
tUFa  debt  asBerted  In  that  aolt  had  been  fid^ 
paid,  and  that  Mrs.  B.  H.  Smith  was,  as  the 
aadgnee  <tf  the  defendant  l^miam  Smith's  ex- 
ecutors, tbe  owner  of  tbe  debt  secured  on  the 
coach-factory  lot  tbe  trust  deed  given  b7 
George  Flcldhi  to  Mau^,  trustee;  and  a  de- 
cree was  made  in  this  cause,  March  10,  1880, 
appointing  A.  M.  Green  a  cfunmlSBioner  to  col- 
lect the  balance  due  by  FickUn,  deceased;  and 
by  another  decree,  entered  May  11,  1880, 
Commissioner  A.  M.  Green  was  dbrected  to 
cause  tbe  real  estate  (coach-factory  lot)  con- 
veyed In  tbe  deed  to  Fayette  Mauzy,  trustee, 
to  be  sold  at  public  auction  by  Fayette  M. 
Latham,  executor  of  Fayette  Mauzy,  deceaaed, 
for  tbe  purpose  of  iMiyliig  the  balance  of  the 
purchase  money  therefor  due  by  FickUn,  upm 
terms  prescribed  aa  to  balance  due  by  Flcklln'a 
estate  and  the  ooats  of  sale,  and  as  to  residue 
nptm  such  terms  as  Flddln's  administrator 
might  direct 

Pursuant  to  this  dearee,  and  after  obtaining 
directions  In  writing  from  Thomas  HIU,  admin- 
istrator of  Ftckltn,  to  sell  upon  the  same  terms 
ot  credit  prescribed  in  tiie  decree,  Latham,  aa 
execator  of  Fayette  Mauzy,  deceased,  offered 
the  property  for  sale  by  public  auction  at  Oat 
peper  court  house  October  23,  1880,  when  G. 
D.  Gray,  an  attmney  at  law,  read  alotid,  to 
the  presence  of  aD  persons  attending  the  sale, 
a  nodce  In  writtug,  signed  blmsdl^  notii^- 
Ing  "ail  persons  and  parties  that  the  persons 
now  owning  and  occuiqring  said  real  estate, 
and  those  under  whom  tb^  claim;  have  been 
in  adverse  possession  of  said  property  for  over 
twenty-alx  years,  and  for  this  and  other  rea- 
sons they  claimed  perfect  title  to  the  same, 
which  cannot  be  affected  t^  tbe  decree  under 
which  said  pcopeciy  is  now  offered  for  sale, 
and  that  they  would  not  surrender  possession 
of  said  property  till  th^  were  compelled  to  do 
80  by  due  process  of  law." 

Oommlasloner  Green  and  Latham,  executor, 
disregarded  this  notice,  and  proceeded  with 
the  sale,  and,  G.  G.  Miller  being  tbe  highest 
bidder,  tlie  property  was  knocked  down  to 
him  at  the  price  of  $2,500.  The  purchaser  at 
once  signed  a  memorandam  of  his  purchase, 
but  refused  to  pay  any  part  of  tbe  purchase 
money  or  to  give  Ills  bonds  therefor,  whereup- 
on Green,  commissioner,  made  a  report  of 
these  facts  to  the  chancery  court  of  Richmond, 
and  June  26, 1883,  he  and  Latham,  executor  of 
Fayette  Mauzy,  deceased,  filed  their  petition 
in  tbe  cause  of  Green  T.  Smith,  setting  f(fftb 
all  the  foregoing  facts,  and  further  alleging 
dliat  all  the  parties  tn  possession  of  the  real 


estate  In  question  dalm  title  under  George 
FIckUn;  that,  after  thedeatb  ot  FlckUn.  Thom- 
aa  Hill  was  appointed  a  conunlsdfKMr  of  the 
drcult  court  of  On^pepcr  county  at  the  No- 
vember term,  iSSO,  In  tbe  suit  of  Goons  and 
Wife  V.  Flcklhi's  Adm*r,  etc.,  and  on  January 
4, 1864,  sold  this  real  estate  In  three  lots,— one 
to  J.  D.  Brown,  one  to  NeSley  Wood,  and  the 
other  to  John  H.  Bixey;  that  said  sales  -wen 
reported  to  the  court  and  confirmed,  and  a  de- 
cree entered  for  the  ccdlecUon  of  the  purchase 
money  by  Hill  aa  commissioner,  and,  when 
paid  for,  deeds  to  be  made  hy  HIU,  as  commis- 
sioner, to  the  purchasers,  respectively;  that 
the  purchasers,  Brown,  Wood,  and  BJxey,  paid 
all  their  purchase  money  to  Hill,  as  commis- 
sioner, and  received  finm  him  deeda  lot  their 
respec^ve  purchases;  and  that  these  purchas- 
ers took  possession  of  their  several  lots  before 
tbe  deeds  were  made  to  them,  subject  to  the 
Hen  of  the  deed  of  trust  given  by  George 
FlckUn  to  secure  tbe  purchase  money  due  and 
unpaid  by  him.  Tbe  petition  then  sete  out  tbe 
conveyances  of  the  lots  sold  to  Brown,  Wood, 
and  Rixey,  subsequently  made,  and  shows  that 
the  appellees  ware  tbe  then  claimants  and  oc- 
cupants of  the  property,  and  avers  that  the 
claimants  are  privies  In  estate  with  Oeoige 
FlckUn,  and  their  possession  not  adverse  to 
tbe  trust  deed  given  by  him  to  secure  the  pur- 
chase money  stin  due,  but  In  accordance  with 
Its  tams;  that  at  Hs  June  term,  1877,  the  dr- 
cntt  court  ot  Culpepa  conn^  made  a  deoee 
in.  the  suit  ot  Cotms  and  WlfS  v,  Vlcklln's 
Adm'r,  ete.,  referring  tbe  cause  to  a  commis* 
sloner  to  take  and  report  a  fUrtha  account  ct 
debts  against  the  estate  ot  FickUn;  that  James 
W.  Green,  a  forma  ccmimlssloner  of  sale  bi 
the  suit  of  Green  v.  Smith,  laid  befrae  tbe  com- 
mlsslonw  executing  the  decree  for  an  account 
of  debte  against  FlcUIn's  estete  tbe  three 
bonds  of  Ficklin,  secured  by  the  deed  to  Mau- 
zy, trustee,  on  the  coach-factory  lot,  and  that 
the  commissioner  made  his  report  of  the  debts 
against  the  estate  of  FlckUn  on  tbe  Otb  Of  Oc- 
tober, 1877,  including  the  debt  due  on  those 
bonds,  as  due  to  the  fund  in  Greoi  t.  Smith; 
and  that  this  report  was  confirmed  by  decree 
of  tbe  ditmlt  court  ot  Outp^jiw  county  enter- 
ed April  4,  1883,  In  the  cause  of  Coons  and 
Wife  T.  FIcklin'B>  Adm'r,  etc 

It  Is  further  all^^ed  that  1^  the  ^oceedlngs 
bad  both  In  the  causes  ot  Green  v.  Smith  and 
Coons  and  Wife  v.  FlckUn's  Adm'r,  etc.,  the 
amount  of  the  balance  owing  by  Flcklln'a  es- 
tate, and  secured  by  the  trust  deed  given  to 
secure  the  same,  has  been  ascertained;  that 
the  real  estate  In  the  pcwsesslon  of  the  present 
claimants  is  Uable  to  the  lien  of  the  trust  deed, 
and  had  been  decreed  to  be  sold  to  p^  the 
balance  of  the  debt  tba«by  secured,  but  that 
petitioners  are  obstructed  and  hindered  hi  sell- 
ing the  property,  etc. 

The  trust  deed  Is  made  a  part  of  the  peti- 
tion, and  the  prayer  of  the  petition  Is  that  the 
parties  asked  to  be  made  defendants  be  re- 
quired to  surrender  tbe  possession  of  the  lote 
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to  petJUcmer,  F.  M.  LaiCiam,  execnfor  of  Paj- 
ette  Manzy,  tmstee,  deceased,  laiat  ta«  may 
proceed  with  tbe  aale  thweo^  etc. 

Process  was  lamed  to  the  defendanta  named 
In  the  petition  to  answer,  and,  the  cause 
(Green  Smith)  haviD^  been  remored  back 
to  the  drcoit  court  <rf  Culpeper  county,  they 
lytpeaied  <n  June  4,  1892,  and  demurred  gen- 
erally to  the  petition.  When  the  cause  was 
heard  at  the  September  tain»  1883,  of  the  cir- 
cuit court  of  Oulpeper  county,  on  the  petition 
and  exhibits'  therewith,  and  the  demurrer 
thereto,  the  demurr^  was  sustained  and  the 
petition  dismissed. 

It  is  from  this  decree  that  tlilfl  appeal,  tor 
Jolm  W.  BjBll,  appointed  commlsslcmer  In  the 
place  of  A.  M.  Qreen,  who  had  died,  and  Bdtary 
N.  Smltli,  executrix  of  Mrs.  S.  H.  Smltii,  de- 
ceased, and  adminlatratrtx  of  William  Smith, 
deceased,  la  taken. 

HiU)  defenses  relied  on  by  appellees  are  pre- 
smnption  of  payment  arising  from  the  lim>se 
of  time;  the  equitable  bar,  founded  on  the 
lapse  at  time,  and  lachee  of  the  creditor; 
and  that  th^  ue  bona  flde  purchasers  toe 
value,  without  notice  of  the  lien  of  the  deed 
from  Oeorge  FicUin  to  Fayette  Mauay,  trus- 
tee^ as  the  deed  was  never  properly  admitted 
to  record  In  tbe  clerk's  office  of  Gnlpeper 
county  court 

The  purpose  of  the  petition  was  to  make 
tbe  clalmanta  of  the  property  parties  to  the 
mlt  of  Oreen  t.  Smith,  and  to  bring  them  In- 
to court  to  anawer. 

We  need  not  discuss  the  question  wheUter 
or  not  the  statute  of  UmitatlonB  may  be 
takuk  advantage  ot  by  way  of  demurrer,  aa 
that  question  does  not  arise.  There  waa  no 
poidtive  limitation  of  time  as  to  the  right  of 
action  upon  the  bonds  secured  by  the  trust 
deed  till  the  passage  of  our  statute  which 
took  effect  July  1, 1850;  and  from  that  date 
to  the  June  term  of  the  circuit  court  of  Oul- 
peper coun^,  when,  according  to  the  allega- 
tions in  the  petition,  a  farther  account  of 
debts  against  the  estate  of  George  Ficklln, 
deceased,  was  ordered  in  the  suit  of  Coons 
and  Wife  v.  FickUn'a  Adm'r,  etc.,  which  stop- 
ped the  operation  of  the  statute.  It  was  only 
19  years,  2  months,  and  17  days,  excluding 
the  period  of  the  st^  law,  from  April  17, 
18B1,  to  January  1, 1869.  The  statutory  bar 
to  an  action  on  the  bonds  did  iotot,  therefnet 
apply. 

There  was  unquestionably  a  lapse  of  20 
years  from  the  maturity  of  the  bonds  to 
June  1, 1877,  excluding  the  period  of  the  stay 
law,  whereby  tbe  commtm-law  presnmptlon 
of  payment  arose;  but  the  petition  alleges 
a  payment  on  the  debt  by  FIckUn's  adminis- 
trator November  8,  1858,  which  repels  the 
presumption.  It  follows,  therefwe,  that  the 
debt  asserted  was  an  existing  debt  when  the 
petition  of  ai^ellanto  was  filed.  In  1880  or 
1883. 

The  question  of  laches  Is  attended  with 
more  difficulty.  Laches  Is  the  neglect  to  do 
something  wlilch  a  party  ought  to  do,  and 


mere  lapse  of  time,  unaccompanied  by  some 

circumstance  affording  evidence  of  a  pre- 
sumption that  the  right  has  bem  abandoned. 
Is  not  considered  laches.  Aa&  datans  are  con- 
sldered  stale  only  whm  gross  ladies  is 
shown,  with  unuplalned  acquiescence  In  the 
operation  of  an  adverse  right.  It  Is  un- 
questionably true  that  a  court  of  equity  wiU 
refuse  Its  aid  to  oifovce  stale  demaoda,  ■mhm 
the  party  has  slept  upon  his  rights,  or  ac- 
quiesced tme  an  unreasonable  lengUt  ot  time. 
But  wliether  the  lapse  of  time  la  sufficient 
to  bar  a  recovery  must,  of  necessity,  d^mid 
upon  the  particular  ctarcumstances  of  eedi 
ease.  Tunstall's  Adm'r  v.  Witbm,  88  Ta. 
882, 11 8.  a.  666,  and  eases  dted. 

Apparently,  hy  the  petition  of  the  upptS- 
lants,  and  the  trust  deed  from  Geo^  Fick- 
lln to  Mau«y,  trustee,  admitted  to  record  In 
the  Oulpeper  county  court  clerk's  office  la 
1818,  made  a  part  of  tbe  petition,  tlie  trust 
deed  waa  a  subsisting  lien  upon  the  prc^mty 
in  coDtroverey,  and  operated  aa  oonatrncttve 
notice  to  the  purchasers  of  tlie  property  at 
the  sale  wiii,  commissioner,  in  the  suit 
of  Ooons  and  Wife  t.  FIckUn's  Adm'r,  ondor 
whom  appellcM  claim. 

The  petltitm  sets  out  facta  and  drcnmstan- 
COS  which,  if  sustained  by  the  proof,  would 
repel  the  presumption  that  the  debt  baa  beat 
paid;  and  explain  the  great  lapse  of  time  b 
the  enforcement  of  the  lien,  and  the  demup- 
rer  admits  the  truth  of  these  aUegattons. 
Thoe  was  a  pigment  on  tbe  debt  In  185% 
and  tbe  balance  due  tboretm  ascertained  and 
fixed  in  the  suit  of  Ooons  and  Wife  v.  Fltft- 
Un's  Adm'r  before  the  lapse  of  time  was  soffl- 
dent  to  raise  ^e  presumption  of  payment 
or  the  abandoummt  of  tbe  llot  securing  the 
debt— a  rait  instituted  certainly  aa  early  as 
iSSS,  in  which  FldElln's  property  was  sold  to 
pay  his  debte,  and  the  surplus,  if  any,  to  be 
distributed  among  his  heirs.  It  might  have 
been  rendered  unnecessary  to  enforce  the 
lien  on  this  deed  of  trust,  by  the  debt  secured 
thereby  being  paid  out  of  the  fund  In  tbt 
suit  of  Ooons  and  Wife  v.  FickUn'a  Adm'r. 
Tbe  transaction  has  not  become  obeeure,  the 
sum  sought  to  be  recovered  Is  not  uncertain, 
and  the  case,  as  made  by  petitioners,  does  not 
show  such  loss  of  evidence  as  to  produce 
danger  of  doing  InJustlceL  l%e  dalm  has  ben 
reduced  to  Judgment,  certainly  against  Hill, 
administrator  of  the  debttVi  Ficklln,  and 
was  recognized  by  the  admlnistratw  In  1880 
as  an  existing,  debt  against  Us  decedent  when 
he  prescribed  1^  Indorsement  on  the  advert 
tisemrat  by  Green,  commissioner,  the  t»ms 
upon  which  tbe  sale  of  the  property  should  be 
made  under  the  decree  of  May  4, 188(i 

The  allegations  of  tbe  petition  do  not  war- 
rant the  presumption  of  payment  or  the  re- 
lease of  the  debt,  but  show  the  payment  of 
tbe  debt,  or  abandonment  of  the  Uen  there- 
for, improbable.  2  Jones,  Mortg.  H  119&-119& 

Whether  or  not  the  deed  ftom  Oeorge  Ficfc* 
Un  to  Fayette  Mauay,  trustee,  was  legally  ad- 
mitted to  record  In  the  derin  i>ffice^of  ,Cu^ 
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pejf^  county  caart,  te  a  question  not  raised 
hy  the  demurrer.  This  is  a  matter  of  de- 
Cense,  to  be  set  np  by  way  of  plea  or  Answer. 
It  Is  not  to  be  Inferred  that  Fayette  Manzy, 
the  trustee  named  In  the  deed,  and  F.  Mauzy, 
clerk,  who  took  and  certified  the  acknowledg* 
-ment  of  Flcklln,  the  grantor,  were  one  and 
the  same  person.  Corey  t.  Moore,  86  Va.  721, 
11  S.  E.  114.  It  cannot  be  assumed  that  an 
officer  has  been  gnUty  of  Improper  condn^ 
In  the  discharge  of  a  dnty  Incident  to  his  of- 
fice, though  SGch  a  fact  may  be  shown  by 
proof  when  pnt  In  Issue. 

We  are  of  opinion  that  the  demurrer  to  the 
petition  of  Green,  commissioner,  and  Latham, 
executor  of  Mauzy,  trustee,  deceased,  should 
bare  been  OTerruIed,  and  the  cause  proceed- 
ed In  to  a  hearing  on  the  merits.  The  decree 
appealed  from  must  therefore  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings therain  In  accordance  with  this 
oi^on. 

(M  Va.  TOS) 

HAZLEWOOD  et  al.  T.  FORRHB, 
(Siqvane  Ooort  of  Appeals  of  Virginia.  Jnna 
24,  1887.) 

FXAUn  0!9  ORSniTOKS— VoWKTAVr  COSTBTIHO— 

AoTDAL  Fraud  —  Sbocjutt  roH  pATMSitTS  — 
CoirriRKiito  Bale— Inadbqdact  or  Fhiob. 

1.  In  a  suit  by  a  creditor  to  set  aside  a  deed 
whereby  the  mntor  conv^ed  all  her  real  estate 
in  trust  for  ber  sod,  in  consideration  of  loTe 
and  affection,  aod  of  his  undertaklnK  to  pay 
sums  secared  on  the  land  as  they  should  become 
due,  and  to  provide  a  home  and  care  for  her, 
with  power  to  the  trustee,  at  the  request  of  the 
son,  to  sell  and  reinvest,  hot  not  to  tnenmber  the 
land  or  its  iHroeeeds,  dtf endants  denied  the  fraud, 
bnt  gave  no  satisfactocy  explanation  of  the 
suspicious  drcumatances,  and  it  appeared  that 
both  regarded  the  conv^anoe  as  a  gift;  that 
the  grantor  was  largely  mdebted  and  insolvent; 
that  the  son  knew  Uut  she  wss  embarrassed, 
and  that  he  had  no  means  to  pay  me  debts  as- 
sumed; that  she  was  a  capable  woman;  and 
that  be  was  Incapable  of  conducting  business. 
JTfld,  that  the  conv^ance  was  voloDtary,  fraud- 
ulent, and  void. 

2.  where  there  was  actual  fraud  as  against 
creditors,  and  both  parties  participated,  the  deed 
was  void  ab  initio,  and  could  not  stand  as  se- 
curity tor  payments  made  thereunder  by  the 
grantee. 

S.  It  was  not  error  to  confirm  a  sale  of  land 
made  nnder  decree,  because  of  Inadequacy  of  the 
price,  where  the  sales  were  well  advertised  and 
attended  and  fairly  conducted,  and  the  commis- 
sioners of  sale  made  every  effort  to  obtain  a 
better  price,  and  two  weeks  were  allowed  ob- 
jectors to  obtain  better  Uds,  wliidi  tluy  fafled 
to  do. 

Appeal  from  etnrporation  conrt  of  RoancAa. 

Sntt  by  James  E.  Forrer  against  Lucy  O. 
Badewood  and  another.  From  a  decree  in 
favor  of  complainant,  def^idanta  appeaL  Af- 
firmed. 

W.  W.  Berkd«y,  fbr  appellants.  Smith  ft 
King,  for  appellee. 

GARDWBH/L,  J.  This  Is  an  appeal  fran 
two  decrees  of  the  corporation  conrt  of  Roan- 
^ce  city  setting  aside,  as  voluntary,  frandn- 
fmX,  and  toKU  a  deed  convegring  grantor's 


real  estate  to  a  trustee  for  tbe  benefit  of  her 
son,  and  OHiflrming  sales  of  tiie  property 
made  under  the  decree  of  the  coort  The  deed 
was  executed  by  'Lucy  O.  Hazlewood  Novem- 
ber 18,  1891,  conveying  to  B.  D.  FraalO'  all 
of  her  real  estate,  which  consisted  of  two  lota, 
with  improvements  thereon,  situated  In  the 
city  of  Roanoke,  'In  trust  for  grantor's  b<»i 
James  Edward  KIdd,  with  power  to  the  trus- 
tee at  any  time,  by  the  request  of  James  Ed- 
ward Kldd,  to  sell  the  property  or  any  part 
thereof,  provided  the  proceeds  of  any  such 
sale  be  reinvested  In  other  property  of  equal 
value  with  the  property  sold,  but  In  no  event 
Is  the  property  purchased  by  the  proceeds  ot 
all  or  any  of  the  property  sold  to  be  Incum- 
bered by  deed  of  trust,  mortgage,  or  other 
lien;  and  It  Is  expressly  provided  that  nothing 
In  the  deed  Is  to  be  construed  as  a  require- 
ment compelling  any  vendee  of  the  trustee 
and  cestui  que  trust  to  see  to  the  application 
of  the  proceeds  of  any  sale  made  by  them. 

The  consideration  for  this  conveyance  Is  set 
out  as  follows:  "•  •  •  Natural  love  and  af- 
fection which  the  said  Lucy  0.  Hazlewood  has 
for  her  son  Jas.  Edward  Kldd,  and  the  further 
consideration  of  the  payment,  as  they  became 
due,  by  the  said  Jas.  Edward  Eidd,  of  certain 
snms  of  money  owed  by  the  said  Lucy  O. 
Hazlewood,  viz.:  One  tbonsand  dinars  bor- 
rowed money,  which  Is  secured  by  a  deed  of 
trust  on  that  certain  lot  of  land  situated  In 
the  city  of  Roanoke,  Va..  and  on  Railroad 
avenue,  and  other  sums  amounting  to  about 
eight  hundred  and  dghty  d<^rs,  principal 
and  Interest,  and  secured  by  deed  of  tmst  on 
that  certain  lot  or  parcel  of  land  situated  on 
Wheat  street,  Belmont  addition  to  the  city  of 
Roanoke,  Va.,  and  another  sum  of  two  hun- 
dred and  fifty  dollars,  evidenced  by  several 
negotiable  notes,  and  the  further  confederation 
that  the  said  Jas.  Edward  Kldd  provide  a 
suitable  and  comfortable  home  for  the  said 
Lucy  G.  Hazlewood  during  the  r^alnder  of 
her  life,  to  imy  all  doctors'  bills,  and  the  hire 
of  competent  nurses  to  attend  and  wait  upon 
ber  In  sickness  and  old  age,  and  to  famish 
her  with  suitable  clothing." 

The  defendants,  Lucy  C.  Hazlewood  and 
James  Edward  Kldd  (ai^ellants  here),  an- 
swered the  bin  died  by  appellee,  James  B. 
Forrer,  a  creditor  of  Mrs.  Hazlewood,  who 
obtained  his  Judgment  against  her  a  few  days 
after  the  deed  In  qnesti<»i  was  executed  and 
recorded,  upon  notes  matured  prior  to  the 
deed;  the  former  filing  her  answer  after  this 
cause  had  been  poidlng  for  some  time  before 
a  commissioner  engaged  In  stating  the  ac- 
counts and  making  the  Inquiries  directed  by  a 
decree  of  the  conrt  upon  the  bill  taken  for 
confessed,  and  the  latter  not  nntll  the  October 
term  of  the  court,  1894,  at  which  term  the  re- 
port of  the  commissioner  was  confirmed;  and 
whUe  both  deny  the  allegations  of  the  blU  tiiat 
the  deed  was  made  to  hinder,  dday,  and  de- 
fraud the  credttors  of  the  grantor,  neither  of 
tiiem  attempts  a  satisfactory  explanation  of  tiie 
SQvlcloua  clrcaniBtancet){|Hpw^ategOl@wC 
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ecatlm  of  Qw  deed*  nor  ttie  dmnnglng  tesU- 
mony  adduced  by  tlie  complaJnuit  to  Aow 
fraud  in  the  transaction.  Wlien  examined  as 
a  witness  on  behalf  of  the  defense,  Mrs. 
Hazlewood  was  asked  what  was  the  conaldera^ 
tlon  passed  between  bar  am  and  hers^  tcK 
the  couTeyance  of  Norember  18,  1891,  and 
ber  answer  was:  "Well,  I  convoyed  It  because 
be  was  to  pay  up  all  liens  i^on  tbe  Tproptxty, 
and  to  elve  me  my  suppcnl  out  of  It  In  my 
lifetime,  and  care  fmr  me.  I  ^ve  my  other 
son  a  great  dad  mrae  than  I  could  give  blm, 
and  I  wanted  to  give  him  something."  In 
bis  answor,  wblcb  Is  the  only  explanation  that 
he  attempts  to  make  of  this  sus^ddons  trans- 
action. James  Edward  Eidd  says.  In  substance, 
that  finding  that  bis  brother,  Peter  Kldd,  was 
getting  eveiythlng  from  their  mother,  and  that 
in  a  short  time  there  would  be  nothing  left 
for  respondent  or  ber  unless  be  (respondent) 
asserted  bis  rights,  be  then  complained  to  his 
mother,  and  told  bar  of  bis  fears;  that  It  was 
then  that  she  Informed  him  that  Peter  bad 
gotten  all  the  ready  money  she  bad,  and  that 
she  was  owing  the  two  last  payments  on  the 
Greenwood  (Wheat  street)  property,  which 
she  was  unable  to  pay,  but  that  if  he  (respond- 
ent would  assume  to  pay  this  debt,  and  pay 
to  Mr.  Jamison  the  money  she  borrowed  for 
respondent  to  open  business  and  pay  his  li- 
cense, and  agree  to  take  care  of  her,  she 
would  convey  the  property  to  him;  that  he  ac- 
cepted the  proposition,  and  the  property  was 
conveyed  to  Frazler  In  trust  for  respondent's 
benefit;  and  that  he  at  once  set  about  to  dis- 
cbarge the  debts  as  fast  as  he  could  do  so, 
applying  all  the  money  be  got  for  the  stock  he 
bad  on  hand  when  his  license  to  keep  a  bar- 
room had  expired,  and  had  paid  out  on  the 
property  and  for  the  support  of  his  mother 
nearly  $3,000.  as  admitted  by  his  mother. 
This  statement  varies  widely  from  that  made 
by  the  mother  on  the  witness  stand,  but, 
when  read  in  connection  with  her  statement, 
clearly  shows  that  both  regarded  tbe  convey- 
ance of  November  18,  1801.  as  a  gift  to  tbe 
son,  and  further  shows  that  he  knew  at  the 
time  that  she  was  financially  embarrassed, 
and  that  he  bad  no  means  whatever  with 
which  to  pay  the  debts  on  the  property. 

Nothing  Is  better  settled  than  that  fraud 
must  be  proved  when  charged,  but  as  was 
said  by  Staples,  J.,  in  Parr  v.  Saunders  (Va.) 
11  B.  E.  981:  "A  transaction  may.  of  Itself 
and  by  Itself,  furnish  the  most  satisfactory 
proof  of  fraud,  so  conclusive  as  to  outweigh 
the  answer  of  defendants,  or  even  the  evi- 
dence of  witnesses.  The  circumstances  at- 
tending and  following  a  transactlcm  are  often 
of  snch  character  as  to  leave  not  even  a 
shadow  oC  a  doubt  as  to  the  real  object  and 
motive  of  the  parties  engaged  In  It,  and, 
where  this  Is  the  case,  *  *  *  It  Is  rasb  to 
attempt  to  claim  any  advantage  from  an  an- 
swer because  It  Is  responsive  to  the  blU.  Ex- 
perience attests  that.  Id  a  majwlty  of  cases, 
fraud  can  only  be  established  by  circumstan- 
cee.   The  motive  and  Intentions  of  the  par- 


ties can  only  be  judged  tt  hf  ttieir  acfthnu^ 
and  tbe  nature  and  duuactor  of  the  tianaac- 
tion  In  "which  they  are  engaged.  Tbey  often 
furnish  more  conclusive  evidence  tiian  the 
most  direct  testtanony.**  See,  also,  Jones  t. 
Mcamder,  87  Va.  880;  12  S.  B,  7B2. 

It  would  be  difficult  to  ctmceive  ot  a  case 
coming  more  directly  within  the  scope  and 
purview  of  this  sound  reasoning  of  Judge 
Staples  than  the  one  under  con8l(Ieratl<m. 

At  the  time  tbe  deed  In  gnestliHi  was  ex- 
ecuted, the  grantw  was  without  means  to 
pay  the -debts  oa  hev  pn^er^;  and  this 
mnch,  at  least,  het  son  James  Edward  Kidd 
admits  that  he  knew,  Beddes  the  llena  on 
her  property,  she  owed  debts  amounting  to 
seven  or  eU;ht  thousand  dtdlars,  and  suits 
f<H-  large  amounts  were  then  pending  against 
her  In  the  courts  of  Roanolie  d^;  In  &ct,  sbe 
was  wholly  insolvent  Her  son,  about  22 
yeani  of  age,  was  living  in  the  bouse  with 
ber;  had  never  engaged  In  any  bu^ness;  and. 
according  to  her  own  statement,  he  had  no 
means  with  which  to  pay  the  liens  npMi  th« 
property  ccmveyed  to  blm.  The  statemoit 
that  is  asked  to  be  credited  Is  that  tiie  moth- 
er borrowed  $1,100  to  start  her  son  In  bnsi- 
ness,  and  fnmisbed  blm  several  ntbet  small 
sums,  which  she  borrowed;  that  be  obtained 
a  license  to  etmduet  a  barroMn  and  saloon 
business  on  tlie  premises  situated  on  Railroad 
avenue  In  June,  1892,  and  ran  the  business 
utttU  the  last  of  April.  1883,  when  his  Ucense 
expired;  and  that  during  this  period  of  dght 
or  nine  months  be  paid  back  (out  of  the  pro- 
ceeds of  tbe  business),  of  the  money  she  had 
borrowed  for  him  and  debts  of  hers,  abont 
$3,320,  besides  providing  her  with  a  support 
worth  $25  per  month. 

On  the  other  hand,  tbe  proof  is  that  the 
taxes  on  the  property  for  19&1,  1892,  and  188S 
were  not  paid,  and  that,  of  the  money  bor- 
rowed to  start  the  son  In  business,  <mly  $50 
was  paid  back,  and  that  paid  by  the  mother 
A  totally  disinterested  witness,  residing  on 
tbe  lot  adjoining  the  premises  upon  which 
Mrs.  Haalewood  and  her  son  lived,  and  this 
barroom  and  saloon  business  was  conducted, 
testifies  that  the  son  James  'Edward  Kidd 
was  Incapable  of  conducting  any  business 
successfully;  that  he  drank  a  great  deal,  and 
did  not  seem  to  be  In  his  right  mind  when  In 
liquor,  and  did  not  seem  to  have  much  sense 
when  not  In  liquor;  that  Mrs.  Hazlewood,  be- 
ing a  strong  and  sensible  woman,  was  more 
capable  of  conducting  a  business  than  her 
son;  that  witness  saw  them  together  often 
at  the  door  of  their  place  of  business;  and 
that  tbey  bad  no  other  help  employed  during 
tbe  elgbt  ov  nine  months  the  business  was 
run.  This  witness  is  uncontradicted,  and  hU 
statement  Is  corroborated  by  the  fact  that 
Mrs.  Hazlewood,  as  shown  by  ber  deed,  wsi 
unwilling  to  Intrust  her  son  with  tbe  absohitf 
control  of  her  property  that  sbe  was  se^):^ 
to  keep  out  of  tbe  reach  of  ber  parsnlug 
creditors. 

With  charges  of  fraud  m^e  ^^^1^^^  la 
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ttte  bni  filed  In  thla  caiue,  present  vben  tbe 
evidence  was  being  taken  befwe  the  com- 
missioner, James  Edward  Kldd  remains  si- 
lent, contenting  talmself  with  a  vague  and  un- 
satlsfactorr  answer,  filed  almost  at  tbe  very 
last  moment  In  which  be  cotdd  have  filed  It, 
and  does  no  more  In  hla  answer  than  to  at* 
tempt  to  corrotwrate  the  Btatements  of  his 
mother.  Under  the  dremnstances.  It  was 
Incnmbent  npon  blm  to  explain  this  remaAa- 
ble  transaction  between  him  and  bis  mother, 
and  to  show  how  it  was  posalble  for  him  to 
accomplish  the  resnlts  testified  to  by  her; 
and  the  inference  Is  Irresistible  that  the  need- 
ed explanations  would  have  been  made  by 
blm,  had  the  transaction  been  straightfor- 
ward and  devoid  of  fraud.  That  tbls  trans- 
action was  but  a  scheme  on  the  part  of  the 
parties  engaged  In  It  to  take  the  property  of 
an  Insolvent  debtor  out  of  the  reach  of  pur- 
suing creditors  Is  as  ccMicIuBlTely  shown  as 
such  a  fact,  nnder  similar  circumstances  and 
snrroandlngs,  la  susceptible  of  proof. 

It  Is  urged  upon  us,  however,  that  although 
the  deed  of  November  18.  1891.  be  set  aside 
as  to  creditors,  James  Edward  Kldd  should 
be  reimbursed  to  the  amount  paid  out  pursu- 
ant to  tbe  provMons  of  the  deed;  and  the 
cases  of  Henderson  v.  Hunton,  26  Grat.  026, 
and  Parr  v.  Saunders,  supra,  are  dted  In  sup- 
port of  this  view.  Besides  the  fact  that  both 
these  cases  recognize  tbe  established  doctrine 
that  where  there  Is  actual  fraud,  both  par- 
ties participating,  the  deed  Is  utterly  void  ab 
Initio,  and  Is  not  permitted  to  stand  as  securi- 
ty for  any  purpose,  a  complete  answer  to  the 
contention  Is  that  the  proof  wholly  falls  to 
show  that  James  Bdward  Kldd  paid  any  mon- 
ey pursuant  to  the  provisions  of  the  deed.  It 
Is  shown  that  the  only  money  paid  on  the 
debt  secured  on  one  piece  of  the  property  was 
paid  by  Mrs.  Hazlewood  heisdf,  and  It  does 
not  appear,  even  from  her  own  statement, 
whether  what  was  paid  on  the  debt  secured 
on  the  other  piece  of  property  was  paid  be- 
fore or  after  the  deed  of  November  18,  1891, 
was  executed. 

It  Is  also  ni^ed  that  It  was  error  in  tbe 
court  below  to  confirm,  by  Its  decree  of  Jan- 
nary  29,  1805,  tbe  sales  of  the  two  pieces  of 
property  c<mveyed  in  the  deed,  because  of 
the  Inadequacy  of  the  prices  obtained  there- 
for; and  the  only  facts  relied  on  to  support 
this  assignment  of  error  are  that  the  bill  In 
this  cause  alleged  that  tbe  pr(^)erty  was 
worth  S10,000  hi  18»1,  while  It  only  sold  in 
December,  1894,  the  one  piece  for  about  31,- 
3C0,  and  the  other  for  $800.  If  It  be  a  fact— 
which  Is  immaterial— that  tbe  property  was 
worth  flO,000  In  1891.  It  bnt  makes  the  fraud 
of  tbr  parties  to  the  transaction  we  have  been 
considering  all  the  more  transparent  But 
the  appellants  have  no  good  cause  to  com- 
plain of  the  confirmation  of  the  sales  of  the 
property.  The  sales  were  well  advertlsedi 
well  attended,  and  fairly  conducted.  It  is 
shown  that  tlie  commissioners  of  sale  made 
«Ter7  possible  effort  to  get  nKwe  for  Ow  pnj^ 


erty,  bnt  were  unable  to  do  so.  Moreover, 
two  we^'  time  was  given  appellants  to  ob- 
tain better  Uds  for  the  property,  and  they  re 
ported  uooe.  If  they  made  the  effort 

We  are  of  opinion  that  the  decrees  com- 
plained of  should  be  afflrmed. 


(94  Va.  no 

BUFORD  et  al.  v.  NORTH  ROANOKB 
LAND  00. 

(Snpnma  Coort  of  Ajq^ieals  of  Tirpnia.  Juns 
17,  1887.) 

4mAjj—Tna  for  Tieiko— Dxtb  ofDbobm. 

Under  Code,  |  3455.  proTldlng  that,  "If  the 
final  decree  from  wtildi  an  appeal  is  asked  is  a 
decree  refnsing  a  bill  of  review  to  a  decree  ren- 
dered more  than  six  months  prior  thereto,  no  ap- 
peal from  or  sopnsedeas  to  iach  decree  so  re- 
fnsing a  bill  of  rerlew  shall  be  allowed,  unless 
the  petltioD  be  presented  within  six  months  from 
the  date  of  snch  decree,"  the  Umitation  mns 
from  the  actual  date  of  the  decree,  and  not  from 
the  beginning  «r  aid  of  the  tann  at  whldi  It  was 
rendered* 

Appeal  from  corporation  court  of  Roanoka 
Suit  between  one  Buford  and  others  and  the 
North  Roanoke  Land  Company.    From  a  de- 
cree for  the  latter,  the  former  appeal  On 
motion  to  dismiss.  Granted. 

HanSbrough  &  HaU  and  J.  H.  Fulton,  fw  ttp- 
pellants.  Orlffin  &  Glasgow.  W.  W.  Berkeley, 
and  Phlegar  &  Johnson,  for  ap^llee. 

KEITH,-  P.  This  case  Is  before  as  upon  a 
motion  to  dismiss  the  appeal  npon  the  ground 
that  the  t4ght  to  appeal  was  barred  by  the  lim- 
itation prescribed  In  section  3456  of  the  Code. 
So  much  of  that  section  as  Is  applicable  to  the 
point  to  be  decided  is  as  follows: 

"If  tbe  final  decree  from  which  an  appeal  la 
asked  is  a  decree  refusing  a  bill  of  review  to 
a  decree  rendered  more  than  six  months  tH*lor 
thereto,  no  appeal  from  or  supersedeas  to  such 
dea«e  so  refusing  a  bill  of  review  shall  be 
aUowed,  unless  the  petition  be  presented  wtth- 
In  six  months  from  the  datb  bf  soch  decree." 

The  precise  point  for  decision  Is  the  time  at 
whldi  the  Umltstlon  begins  to  run,  and  we  are 
of  eptnkm  that  It  is  to  be  computed  from  the 
actual  date  of  tbe  decree,  and  not  from  tbe  be- 
ginning or  tbe  end  of  tbe  tram  at  which  It 
was  rendered.  The  application  of  this  prin- 
ciple to  the  case  before  ns.  It  Is  conceded,  ren- 
ders necessary  the  granting  of  the  motion  to 
dismiss,  and  It  Is  so  ordered. 


(M  Va.  «27) 

RICHMOND  LOCOMOTIYB  &  UAOHINB 
WORKS  V,  FORD. 

(Supreme  Court  of  Appeals  of  Virginia.  Jane 

17,  1897.) 

NsoLtOEXCE— Plbadino— Mastbr  and  Ssrvart— 

Etidejice— Ql-alificatios  of  Expbrt— Fellow 
Sektavt— Vice  Principal— Dangerous  Frbiii- 
SBh— Onviors  Risk— Instrl'ctionb. 

1.  A  declaration  that  set  forth  when,  where, 
and  under  what  cl«nm«lgM^^j.^^^^[^ 
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Jured  hj  flie  negligence  of  defendant'i  serranto, 
was  not  demnrrablie  because  it  failed  to  state  in 
what  capadtj — wbethar  as  trespaaser,  licensee, 
or  empb^A— ^lalntifE  was  on  defendant's  prem- 
iiea. 

Z  In  an  action  hy  an  employfi  for  personal  In- 
.inriea,  wbere  the  declaration  alleged  tliat  de- 
fendant was  in  fault  in  not  furnishing  certain 
Implements  tlien  In  its  yard  and  well  known  to 
It,  it  was  not  necessarj  to  state  wbat  they  were, 
since  the  ool;  effect  of  stating  that  proper  im- 
plements were  In  the  Tard  was  to  limit  the  erl- 
dence  to  them. 

3.  In  an  action  by  an  employ^  for  injuries  re- 
ceived wbile  moving  heavy  wheels,  it  was  error 
to  permit  idaintlfl  to  prove  the  manner  in  wldch 
racn  wheels  were  handled  in  anothw  ehc^. 

4.  Permitting  a  witness  to  testil^  as  an  ex- 
pert will  not  DC  reversed  unless  it  clearly  ap- 
pears that  he  was  aot  qualified,  since  the  ques- 
tion of  qualification  rests  largely  in  the  discre- 
tion of  tne  trial  court. 

5.  In  an  action  by  an  employfi  for  injuries  re- 
ceived while  moving  wheels,  it  was  error  to  per- 
mit a  witness  to  testi^  that  he  quit  defendants 
service  after  tdaintitra  Injury  "because  they 
would  not  movb  the  tires  so  as  to  get  room  to 
move  the  wheels." 

6.  Where  plaintiff  was  employed  as  one  of  a 
gang  to  do  heavy  moving,  under  a  boss  who 
worked  with  and  directed  them,  but  received  his 
instmctions  from  the  foreman  of  the  shop,  and 
had  no  power  to  discharge  members  of  the  gang, 
the  boss  was  a  fellow  servant,  and  not  a  vice 
principal. 

7.  Where  plaintiff  was  deployed  as  one  of  a 
gang  to  move  wheels,  under  a  boss  who  re- 
ceived his  instructions  from  the  foreman  of  the 
shop,  and  the  premises  were  safe  when  the  bmn 
directed  them  to  move  the  iriieels,  but  were  ren- 
dered unsafe  by  the  ne^lgent  manner  In  T^ilch 
he  directed  the  work  to  be  done,  defendant  was 
not  liable  for  injury  thereby  resulting  to  plain- 
tiff, since  It  resulted  from  the  negl^ence  of  a 
fellow  servant 

8.  Where  plaintiff  was  Injured  by  the  negli- 
gent manner  in  which  a  fellow  servant  directed 
work  to  be  done,  but  the  danger  of  doing  work  in 
that  manner  was  obvious  and  known  to  the 
plaintiff,  defendant  was  not  Uable  for  failore  to 
warn  him  of  the  danger. 

9.  Where  an  employe  was  Injured  while  mov- 
ing heavy  wheels,  it  was  error  to  submit  to  tiie 
ixuy  the  question  whether  defendant  was  negli- 
gent in  not  instructing  its  employes  in  what 
manner  such  wheels  could  I>e  handled  to  avoid 
danger,  when  there  was  no  evidence  that  such 
manner  was  known. 

Error  to  circuit  eonrt  of  city  of  Richmond. 

Action  by  Robert  L,  Ford,  an  Infant,  by 
Monroe  Ford,  his  next  friend,  against  the  Rich- 
mond Locomotive  &  Machine  Works.  From  a 
jDdgmoit  hi  favor  of  plaintiff,  defendant  bringa 
tanta.  Berersed. 

Ohilstian  &  Christian  and  Cab^U  &  Cabell,  for 
appellant.    Ihleredltli  St  Cocke,  for  appellee. 

BUCHANAN,  J.  Ford,  the  defendant  In 
ror,  who  was  Injured  while  employed  by  the 
Sldunond  LocomotlTe  Works,  In^illtuted  his  ac- 
tion In  the  circuit  court  of  the  city  of  Rich- 
mond to  recover  damages  therefor.  A  trial  was 
had  hi  tiiat  court,  but  the  Jury  failed  to  agree. 
Ford  afterwards  dismissed  that  case,  and 
brought  his  action  In  tiie  law  and  equity  court 
of  that  city,  upon  the  same  cause  ofi  actlfm, 
A  motion  was  made  by  the  UwomoUre  works, 
In  the  last-named  courts  to  have  Qie  cause  re- 
moved to  the  circuit  court,  where  ttra  first  ac- 
tloo  was  broufl^  This  motion  was  ovemded. 


and  that  action  of  ttie  court  is  tbe  first  error  as- 
signed In  tlie  petitira.  In  oral  argument  Iww- 
em,  tiut  asslgnmrnt  of  error  was  abudoosd, 
and  pn^terly  so,  In  our  opinion. 

The  next  error  assigned  Is  to  fiie  action  at  tbs 
court  In  overmllug  the  demurrer,  wbldi  was  to 
the  wbcde  dedaratkm,  and  to  eacta  count  tbne- 
of.  The  otdectkm  made  to  tike  flrst  count  Is 
that  It  does  not  ibow  In  what  cwaclty  tiie 
plaintiff  was  upon  the  pmnlses  of  the  locomo- 
tive works  when  injured,— whether  as  tres- 
passer, licensee,  or  employ  6. 

This  question  was  considered  In  the  case  of 
Jones  T.  Cotton  BftUs,  82  Va.  140,  147,  148^ 
and  sufA  avennent  bdd  to  be  onneoe&aBiy 
where  the  declaration  distinctly  seta  forth  (as  la 
done  In  this  case)  wben,  whoa,  In  what  man- 
ner, and  under  what  drcumstancea,  tbe  plaln> 
tiff  was  Injured  by  the  default,  negligence,  and 
Inqvoper  conduct  oC  the  defendant's  aerrants. 

The  objectkm  made  to  tbs  Qiird  count  Is  that 
It  aUeges  tiiat  the  defendant  was  In  fault  In  not 
furnishing  to  tbe  piftiwHif  certain  Imidementa 
for  moving  wheels  then  in  tlie  defendant's 
yard,  and  well  known  to  It,  but  fans  to  state 
what  those  implements  were. 

Thaa  was  no  necessity  for  stating  what  they 
were.  The  only  effect  <tf  stating  tliat  propo* 
Implements  for  moving  tbe  wheels  were  In  do- 
feodanfs  yard  was  to  limit  tbe  plaintiff's  evi- 
dence to  such  Implements.  Nettber  did  the 
court  err  in  overruling  the  detendsnfs  motion 
to  require  the  plaintiff  to  file  a  bDl  of  paiticn- 
lara  under  tiiat  count 

The  demurrer  to  tiie  wb(de  dedaratioa  and  to 
each  comit  thereto  was  property  overmlei. 

The  court  permitted  the  plaintiff,  over  the  de- 
fendant's objection,  to  prove  die  nrnn^  in 
which  large  driving  wheels  of  locomotives  were 
handled  at  tbe  du^a  of  ttut  Gheaapeake  A  Ohio 
Railway  Company.  In  this  the  court  erred. 
A  witness  having  sufficient  knowledge  may  tes- 
tify as  to  the  general  practice  of  mr-hj^o  shops 
In  moving  such  wheels,  and  the  comparative 
safe^  ot  different  methods,  but  It  is  not  com- 
petent to  show  tMt  tiie  difflereut  method  of  an- 
other shop  Is  bettor  than  that  ot  tbe  defendant 
It  Is  Buypoaed  that  in  such  matters  even  ttw 
skillful  and  experienced  will  frequently  differ 
in  thebr  choice  of  hutrnmentalltieB.  A  party 
should  not  be  Judged  to  be  negltgent  for  not 
conforming  to  some  other  method  believed  hj 
some  to  be  less  perilous.  1  Bailey,  Fers.  InJ. 
1 1744.  The  fact  that  tbe  slK^  of  the  Ohcea- 
peake  ft  Ohio  Railway  Company  were  located 
near  to  those  of  tbe  defendant  cannot  affect  the 
question. 

It  Is  also  assigned  as  error  that  Duffy,  one 
of  the  witnesses  of  the  plaintiff,  was  pet- 
mltted  to  testify  as  an  expert  when  It  was 
not  shown  that  he  had  such  knowledge  as 
entitled  talm  to  speak  aa  such.  It  Is  not  al- 
together clear  that  the  witness  bad  sufficient 
knowledge  upon  the  snl^act  to  be  considered 
an  expert  but  a  trial  court  will  not  be  re- 
versed for  allowing  a  witness  to  testify  as 
an  expert  unless  It  appears  clearly  that  be 
was  not  qnalffled,  aa  the  question  of  the  yri^ 
Digitized  by  VjOOyiL 
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nesB*  quUflcatUni  !•  Uusdjr  In  tlw  dIsoraUon 
of  the  trial  court.  FwUns  t.  Stl^nay,  182 
yUuM.  217;  1  GreeiU.  Br.  a4tb  OdL)  I  4«0^ 
notes. 

It  wma  error  In  fiie  court  to  allow  the  wlt- 
neaa  Gordon  to  testify  that  ho  anit  the  serr- 
Ice  ot  defendant  the  ramdng  aftv  the  plain- 
tiff was  Injured  "because  they  would  not 
more  the  tires  so  as  to  get  room  to  mora  the 
wheels."  This  evidence  was  dearly  inad- 
missible. The  llabUitj  of  the  defendant  was 
to  be  determined  from  what  took  place  be- 
fore and  at  tiie  time  of  the  accident  What 
the  employes  of  the  defendant  did  aftex^ 
wards,  and  their  reasons  for  such  action, 
were  Irreleyant  and  ImmaterlaL 

The  next  asidgnment  of  error  Is  to  Uie  ac- 
tion ot  the  conrt  In  giving  and  refusing  to 
giro  certain  Inatmctlons. 

The  plaintiff  asked  for  8;  the  defendant, 
for  18;  and.  In  Uen  of  those  asked  for  by 
the  parties,  the  eonrt  gare  IS  InstmctloDfl  of 
tts  own,  some  of  whlidt,  however,  were  the 
same  as  asked  for.  While  the  Instructlona 
asked  for  and  glT«i  are  qaite  numerous,  the 
questions  of  law  InvoWed  In  the  case  upon 
the  merits  are  few.  One  of  these  questions 
Is  whether  Fogg,  the  leader  or  foreman  of 
the  gang  of  hands  with  which  the  plaintiff 
was  working  when  Injured,  was  the  represent- 
ative or  Tlce  inincfpol  of  the  defendant,  or 
whether  he  was  a  fellow  eerrant  of  the  plain- 
tiff. 

It  aifpeara  that  the  plaintiff,  who  was  about 
18  years  of  age,  woa  employed  as  one  of  a 
lot  of  hands,  known  as  the  "laborers'  gang," 
by  the  defendant,  at  its  works,  to  do  all  the 
heavy  moving  and  lifting  in  its  shops.  At 
the  time  of  the  accident  in  question  a  por- 
tion of  this  gang  was  engaged  In  moving 
heavy  locomotive  wheels,  which  had  been 
placed  or  piled  on  edge  near  one  of  the  doors 
of  the  shops,  In  order  to  get  at  certain  wheels 
taken  off  of  a  locomotive  then  in  the  shops 
for  repair,  and  which  were  needed  to  put 
back  upon  It  For  the  purpose  of  getting  to 
these  wheels,  the  gang  of  hands  moved  back 
the  first  wheel  in  the  pile  a  short  distance, 
put  a  piece  of  timber  through  its  eye  or  bore, 
and  rested  It  upon  another  piece  of  timber. 
They  then  removed  another,  or  perhaps  two 
other  wheels,  and  set  them  up  against  the 
first  wheel,  and  were  moving  another  wheel, 
when  it  escaped  from  their  control  and  fell 
against  the  wheels  which  had  been  removed 
and  had  In  the  meantime  fallen,  the  snpport 
under  them  having  given  away.  When  it 
struck  those  wheels  It  slid  or  slipped  on 
the  floor  on  which  they  were  plied,  and 
caught  the  pIalntlfl?B  leg,  and  cansed  the  ln< 
Jory  complained  of.  Fogg  was  the  boss  or 
leader  of  the  gang.  He  received  bis  Instruc- 
tions from  the  foreman  of  the  machine  shop, 
and  directed  the  gang  In  Its  work,  and  work- 
ed with  them  himself,  though  there  Is  some 
conflict  in  the  testimony  as  to  the  extent- and 
character  of  the  work  done  by  him.  He  had 
no  poww  to  employ  or  discharge  members  of 


the  gang.  If  they  refosed  to  do  -i^t  he  di- 
rected, he  r^rted  the  fact  to  flie  foreman 
of  the  shops,  who  exercised  that  power. 

Th9  ground  upon  which  It  Is  Insisted  that 
Fogg  and  the  plaintiff  were  not  fellow  serv- 
ants Is  that  Fogg  occupied  a  higher  position, 
was  In  charge  and  ctmtrol  of  the  plaintiff,  and 
ordered  him  to  do  the  wwk  alleged  to  have 
been  dangoous.  Conceding  that  the  leader 
or  boBB  of  the  gang  of  hands  occupies  a  high- 
er  position  than  the  other  members  of  the 
gang,  and  that  he  had  control  of,  and  power 
to  direct,  and  did  direct,  tba  gang  In  their 
work  which  hod  been  directed  to  be  done  by 
the  fneman  of  the  machine  sh(vs.  It  is 
dear  that  he  was  a  fellow  servant  with  the 
other  members  of  the  gang.  The  mere  fact 
that  one  raront  Is  superior  In  authority  to 
another  does  not  have  the  effect  to  change 
his  relation  of  bdng  a  fellow  servant  unless 
his  nve^xaitj  places  him  In  the  category  of 
vice  principal.  This  Is  one  of  the  pn^K)6l- 
tions  announced  In  the  case  of  Railroad  uo. 
V.  Nuckol's  AOmt,  81  Ya.  198,  21  S.  B.  842r- 
a  late  case,  In  which  the  question  ot  the 
master's  duty  and  liability  was  carefully  con- 
sidered. 

Fogg  and  his  gang  of  hands,  U  or  16  In 

number,  were  undw  the  control  and  dlrec-  ' 
tlon  of  the  foreman  ot  the  machine  sh<q>s, 
and  did  such  work  as  he  directed  done. 
Where  the  execution  of  woric  directed  to  be 
done  by  the  master  or  his  representative  la 
Intrusted  to  a  gang  or  group  of  hands.  It  is 
necessary  that  one  of  them  should  be  select- 
ed as  the  leader,  boss,  or  foreman,  to  see 
to  the  execution  ot  such  work.  "This  sort 
of  superiority  of  service,"  as  has  been  said, 
"Is  so  essential  and  so  universal  that  every 
workman.  In  entering  upon  a  contract  of 
service,  must  contemplate  its  being  made  in 
a  proper  case.  He  therefore  makes  his  con- 
tract of  service  in  contemplation  of  the  risk 
of  Injury  from  the  n^Ugence  of  a  boss  or 
foreman  as  well  as  from  the  negligence  of 
another  fellow  workman.  The  foreman  or 
superior  servant  stands  to  him,  in  that  re- 
spect. Id  the  precise  position  of  his  other 
fellow  servants."  O'Brien  v.  Drederiog  Co., 
68  N.  J.  Law.  291,  21  Ail.  3Zi;  Railroad  Co. 
V.  Keegan,  160  U.  S.  259,  16  Sup.  Ot  269; 
Railroad  Co.  v.  Peterson,  16i2  U.  S.  346,  16 
Snp.  Ct.  ^3. 

But  it  Is  said  that,  if  he  was  not  the  rep- 
resentative of  the  defendant  In  executing  the 
work  his  gang  were  required  to  perform,  he 
was  Its  representative  In  the  matter  of  fur- 
nishing and  maintaining  a  safe  place  in 
which  they  were  to  work.  The  rule  Is  well 
settled  that  It  Is  the  duty  of  the  master  to 
furnish  and  maintain  a  reasonably  safe  place 
in  which  his  servants  are  required  to  work; 
that  this  du^  Is  personal  to  him.  and  is  one 
of  the  duties  imposed  upon  him  In  the  ex- 
ercise of  ordinary  care  for  the  protection  and 
safety  of  his  servants.  2  Bailey,  Pers.  InJ. 
I  2896;  Railroad  Co.  v.  Nuckol's  Adm'r.  91 

Ta.  193,  21  S.  m  312;  Zinc  Ca.T.  ptAraa'k^ 
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Adm'r,  93  Ta.  781,  22  8.  E.  86&;  Bailroad 
Co.  T.  Ampey,  93  Va.  108,  26  8.  E.  226. 

If  the  defendant  failed  to  fomlsb  them 
with  a  safe  place  to  work  In  the  first  In- 
stance, or  baTlng  famished  them  with  snch 
a  place,  and  It  afterwards  became  muafe, 
and  the  defendant  knew,  or  ought  to  bare 
known,  of  Its  unsafe  condition,  and  failed  to 
remedy  It  within  a  reasonable  time,  and  the 
plaintiff  was  Injured  In  consequence  thereof 
while  exercising  ordinary  care  In  the  per- 
formance of  hla  work,  the  defendant  would 
be  liable  therefor.  But  If  the  premises  were 
in  a  reasonably  safe  condition  when  Fogg 
directed  the  wheels  to  be  remored,  and  were 
rendered  unsafe,  as  is  contended,  by  the  neg- 
ligent manner  In  which  he  directed  it  to  be 
done,  the  defendant  is  not  responsible  for 
such  negligent  act  The  manner  of  perform- 
ing each  of  the  various  details  by  which  the 
wheels  were  to  be  gotten  out  and  taken 
where  they  were  needed  rested  necessarily 
uixm  the  Intelligence,  care,  and  fldellty  of  the 
servants  to  whom  that  duty  was  intrusted. 
If,  In  performance  of  It,  the  plaintiff  waa  In- 
jured by  reason  of  the  negligent  act  of  a  fel- 
low servant,  although  that  fellow  servant 
waa  the  foreman  or  leader  of  his  gang,  it 
was  one  of  the  risks  which  be  bad  assumed. 
Cullen  V.  Norton,  126  N.  T.  1,  26  N.  B.  905; 
2  Bailey,  Pers.  Inj.  8  2903  et  seg,;  Connors 
V.  Holden.  162  Mass.  596,  26  N.  E.  137;  Steam- 
ship Co.  V.  Merchant,  13S  U.  S.  S7S,  10  Sup. 
Ct  397. 

Tbe  Instructions  given  by, the  court  nptm 
the  theory  that  Fogg  was,  tn  any  ^ew  of  the 
case,  the  vice  prindpid  or  representative  of 
the  defendant  were  erroneous. 

The  ninth  histmctlcnt  Is  objected  to  as  erro- 
neous and  mlslfwdtng,  fizst,  because  whatever 
danger  tbem  was  In  iwnndllng  a  locamotlve 
wheel  was  obvious,  and  there  waa  no  duty  on 
the  part  of  tbe  defendant  to  warn  the  plaintiff 
of  risks  that  were  obvious  to  raw  ot  his  age  and 
«q>erience.  It  Is  the  duty  of  the  master  to 
Inform  an  Inexperienced  servant  of  dangers  ra> 
dhiarlly  mddrat  to  the  service,  and  If  he  falls 
to  do  so,  and  the  aervant  has  no  opportunity 
to  learn  of  them,  be  win  not  be  held  to  assume 
risks  not  obvious  to  one  of  his  age,  experience^ 
and  Judgment  2  Bailey,  Pers.  InJ.  |  2665. 
But  tbis  rule'  only  applies  where  there  is  a 
danger  known,  or  which  ought  to  be  known,  to 
tbe  master,  of  which  the  servant  on  account 
of  his  youth  or  Inexperience,  Is  Ignorant  and 
which  he  cannot  reaacmably  be  expected  to  dis- 
cover the  exercise  of  ordinary  care.  Roon^ 
V.  Cordage  Co.,  161  Mass.  153,  36  ft.  E.  780; 
Stuart  V.  Railway  Ca,  163  Mass.  301,  40  N. 
E.  180,  dted  by  Bail^,  Pers.  InJ.  I  2702. 

The  plahitur  had  been  working  hi  this  gang 
ot  laborers  for  about  numths.  Tin  evi- 
dence showed  that  be  had  seen  these  very 
wheels  rolled  to  tbe  idace  where  tliey  were^  and 
had  used  a  crane  in  heating  them  upon  edge 
when  they  were  rolled  there;  that  me  oi  than 
had  fallen,  and  came  near  Injuring  the  men 
who  were  handling  It;  that  he  had  beoi  In- 


formed of  tills  occurrence  beAm  he  was  bh 
J  tired,  and  was  present  whoi  members  of  the 
gang  were  discussing  the  danger  of  Tt^'n'iHi^ 
theae  very  wheels  by  hand.  He  testifies  him- 
self that  members  fjt  the  gang  said  It  waa  dan 
gerouB  to  move  the  wheels  by  hand,  and  that 
he  thought  so,  too.  Even  If  It  had  bean  tlK 
defendant's  duty,  In  tiie  first  instance;  to  have 
warned  him  of  the  danger  ot  moving  sodi 
wheel  by  hand,  having  received  snch  warning 
or  knowledge  from  other  souroes,  he  was  not 
prejudiced  1^  tts  failure  to  perform  Its  duty, 
and  could  not  rely  upon  It  as  a  ground  of  reeov- 
ery  for  the  injuries  received  by  him.  This  la- 
stmcUon  given  upon  this  pohit  waa  tbercAm 
erroneous. 

Another  objection  to  the  Instructions  is  that 
the  court  erred  in  leaving  It  to  the  Jury  to  siy 
whether  the  defendant  was  negligent  In  not 
Instructing  bow  such  wheels  could  be  handled 
so  as  to  avoid  danger,  as  It  was  not  shown  In 
evidence  that  any  such  meUtod  waa  eldMr 
known  to  tbe  defoidant  or  generally  known  or 
practiced  In  moving  such  wheels.  The  only  ev- 
idence Introduced  as  to  a  different  method  ot 
moving  such  wheel  was  that  of  Duffy,  who 
testified  as  to  the  practice  of  the  Chesapeake  & 
Ohio  Railway  In  Its  shops.  This  evidmce,  as 
we  have  seen,  was  not  admissible,  and  there 
was  therefore  no  evidence  upon  which  to  base 
so  much  of  the  instruction  as  submitted  the 
question  to  tbe  Jury  whether  the  danger  of 
>^^^p/iiiTig  them  might  not  hare  been  removed 
by  putting  a  piece  of  tlmba  through  the  bub  at 
tbe  wheel 

Another  qnesticm  upon  which  the  court  gave 
Instructions  waa  as  to  the  circnmstancea  under 
which  a  plaintiff  may  recover  for  injuries  dons 
him  after  be  has  teamed  of  tbe  dangerous  w 
defective  condltitm  of  the  Remises  or  ai^- 
ances,  and  continues  In  tbe  sarlce.  Since  this 
case  waa  tried  in  the  law  and  equity  court  this 
question  was  carefully  considered  and  parse  l 
upon  hi  the  case  of  Railroad  Co.  t.  Amper, 
dted  above.  There  la  nothhig  In  thla  case  ns- 
dering  a  further  discnsdon  of  that  qoesdon 
necessary.  We  will  content  onnelves,  there- 
fore, by  referring  to  tbe  optnlon  ot  tbe  court  in 
that  case  fbr  tbe  principles  which  should  guide 
the  court  of  law  and  equity  on  that  qaestlon 
upmi  the  next  trlaL 

It  Is  also  assigned  as  erm  that  the  vwdkt 
la  contrary  to  the  law  and  the  evldenoe,  but  as 
a  new  trial  wfll  have  to  be  wdered  tar  the  lee- 
sois  already  stated*  it  is  unnecessary  to  coo- 
slder  that  asmgnment  of  error. 

The  Judgment  of  the  trial  court  must  be  re- 
versed,  the  verdict  set  aalde,  and  a  new  trial 
ordered. 

(«  B.  a  HO) 

GARRETT  et  aL  v.  NIEU 
(Snpreme  Court  of  South  Carcdlna.  11, 

1807.) 

SaoDaiTT  TOB  Costs— CBRTiFioi-TB  of  CUsk— 
Nonsuit— Waivbr. 
1*  Bev.  St  1808,  «  704.  provides  that  the  dert 
shall  witness  the  signature  i<tf>  the  wttr  for 
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eoati,  and  in  the  first  Instance  Jiid^  of  the  laffl* 
dency  nf  the  secnrtty,  the  form  of  the  undertake 
Ing  to  be  according  to  law,  or  rule  of  court  if 
there  be  no  law.  Bdd.  that  where  it  doea  not 
appeal  by  rule  of  court  in  what  manner  the  dnk 
ahall  witnecw'  the  snretr'a  aisnatnre,  ,it  Is  a 
snfBcient  compliance  with  the  law  that  the  cer- 
tificate of  the  clerk  was  made  at  the  time  the 
nndertaking  was  executed,  on  the  same  page 
of  the  paper,  with  his  words  and  signature  at- 
tested by  the  seal  of  court  immediately  following 
the  signature  of  the  soretTt  and  was  to  the  ef- 
fect uat  lie  liad  both  witnessed  the  signature 
and  in  the  first  Instance  Judged  of  the  snfflciency 
ot  the  surety  and  apitrored  the  same. 

2.  Defendant  waJred  her  right  to  a  nonsnlt  be- 
caase  of  the  filing  of  an  insufflcient  ondertaking 
for  costs,  where  she  sored  ber  answ^  after  the 
nndfftakiiiff  was  filed,  and  with  notlee  of  dia 
fiUnff. 

Appeal  from  common  pleaa  circuit  court  of 
Sumter  county;  J,  G.  Elougb,  Judge. 

Action  by  John  A.  Qarrett  and  others  against 
Ang**TtTM  Niel.  A  motion  by  defendant  for  non- 
suit was  denied,  and  she  appeals.  Affirmed. 

B.  O.  Purd7  and  Marion  Motae,  fw  appelant 
Tbos.  S.  Moorman  and  A.  B.  Stnckqr,  for  re- 
spondenta. 

QAS.%  A.  3.  The  action  herein  was  oom- 
menced  In  Jannary,  1803,  for  the  partition  of  a 
tract  of  land  In  possession  of  the  defendant, 
which  the  plaintiffs  alleged  they  and  the  de- 
fmdazit  owned  as  tenants  in  conuwm.  The  de- 
fendant appeared  in  the  action,  and  it  -waa 
agreed  that  she  should  file  ber  answer  whai- 
aver  abe  saw  fit  to  do  so.  A  short  tbne  before 
the  Marcb,  1897,  term  of  the  court,  tin  detend- 
ant,  upon  being  notifled  that  the  plaintiffs  ex- 
pected to  go  to  trial  at  that  term  of  the  court, 
filed  ba  answer,  denying  all  the  allegations  of 
the  complaint,  setting  up  title  In  herself  against 
the  plaintiffB,  i^eadlng  the  statate  <a  limitation 
and  other  defenaea.  The  cas^  by  consent  at 
parties,  had  been  oontinned  from  term  to  term. 
On  the  2St2i  of  Mandi,  1888,  the  prasldlng  judge 
granted  an  order  requiring  the  pUUntUEs  to  file 
aecmdty  for  costs  by  the  1st  of  June,  1893,  or 
be  nonsuited.  The  following  undertaking  was 
filed: 

*T.  acknowledge  myself  liable  for  the  costs 
<tf  this  cas^  and  omsent,  if  plaintiff  fail  to  re- 
Gorer,  the  defendant  may  hare  execution  for 
ber  costs  against  me.  Glmi  under  my  hand 
this  2etb  day  of  May,  A.  D.  1883.  [Signed] 
A.  a  Dnnmt" 

"1,  James  D,  Qrabam,  clerk  ot  the  court  of 
common  pleas  for  Sumter  county,  state  of 
Sonth  Carolina,  witnessed  the  signature  of  the 
above-named  A.  C.  Durant  hereon.  I  have  in 
the  first  instance  Judged  of  tlie  sufficiency  of 
the  foregcMng  security  for  costs,  and  approve  the 
same.  Qiveu  under  my  hand  and  seal  of  the 
said  court  this  26th  day  of  May,  A.  D.  X898. 
fSeaLl    J.  D.  Graham,  0.  O.  P." 

The  foregoing  waa  all  written  on  one  page 
ot  legal  cap  paper,  the  words  of  the  clerk  fol- 
lowing Immediately  after  the  signature  of  A.  O. 
Durant  Titia  papeo:  -vna  duly  filed  on  May  26, 
1888.  Upon  the  call  of  the  case,  and  without 
string  notice,  tite  defendant  made  the  follow- 
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Ing  motltm  In  writlQcr'  "Tlie  defoidant  ex- 
cepts to  tiie  secorlty  tot  costs  as  filed  May  26, 
1883,  on  the  ground  that  the  paper  purporting 
to  be  the  security  for  costB  Is  not  witnessed  by 
flu  derk  of  the  court  as  rcQulred  by  law.  And 
the  defendant  now  moves  tot  an  order  that  the 
plaintUf  be  declared  nonsuited.  This  motion 
Is  based  upon  the  requirements  of  an  order 
herett^ore  granted  l>y  this  court  requiring  that 
the  plafaitiffs  file  security  for  coats  by  the  1st 
dayof Jmie,lSB8|Wben(msntted."  HIsbpntMF, 
Judge  KIODgb,  bdd  that  the  security  for  costs 
compiled  wltb  the  law.  and  refused  the' mo- 
tion. The  defendant  appealed  from  said  ocdex 
on  the  toBowlDg  grounds:  "Becanse  his  hmunr, 
the  preiddiiig  judge,  vfed  In  holding  that  the 
security  for  costs  as  filed. comirtled  with  the 
kiw,  and  erred  In  refusing  to  grant  the  defoid- 
anfs  motion  for  an  order  of  nonsuit,  and  in 
dismissing  the  motkm.  In  that  the  paper  pur- 
porting to  be  secuilty  for  costs  was  not  wit- 
nessed by  the  cleA  of  the  court  of  oommtm 
ideas  for  said  county,  and,  it  Is  respectfully  sub- 
mitted, b^ng  not  so  witnessed,  does  not  com- 
ply with  the  law.  and  his  honor  erred  in  n«t 
■0  holding." 

Section  794,  Ber.  Bt  1893,  Is  as  fonows: 
"Whenevw  security  for  costs  may  be  ordered 
to  be  given,  or  may  be  tendered,  any  plain- 
tiff, in  vacatkm  or  In  term  tbne  the  derk  tiiall 
witness  the  signature  of  the  surety,  and  shall 
in  the  first  tautance  judge  of  the  si^ciency  of 
the  security;  the  torm  of  the  undertaking  to 
be  according  to  law,  or  the  role  of  court  <m 
that  subject  If  thwe  be  no  law."  The  rule  of 
tiie  drcnit  court  <a.  force  at  the  time  the  undo- 
taking  was  filed  was  as  follow:  "If  plahitiff 
resides  b^ond  the  state,  security  tor  costs  may 
be  required.  Whenever  the  plaintiff  shall  be 
required  to  give  security  for  costs,  the  security 
Shan  be  tidcen  ta  the  form  foUowIng;  and  no 
other  security  for  costs  shall  be  taken  as  a 
compliance  with  the  order;  but  nottilng  In  this 
rule  shall  be  construed  to  prevent  the  pliUntlfl 
from  depositing  a  sufflcloit  sum  of  money  with 
the  clerk  to  pay  the  costs.  The  Stote  ot  South 
Carolina.  County.  A.  B.  vs.  C  D.  Com- 
plaint for  .  I  (or  we,  as  the  case  may  be) 

acknowledge  myself  (w  ourselves)  liable  for 
the  costs  of  this  case,  and  consent  that,  if  the 
plaintiff  fail  to  recover,  the  defendant  may  have 
ezecutlou  for  his  coste  against  me  (or  us,  as  tlie 

case  may  be).    Given  under   hands  this 

  day  of   ,  18-.    H.  F.    (F.  G.)" 

This  rule  was  amended  in  December,  1S93,  by 
adding  the  followii^  to  said  required  form: 
"Witness:  G.  H.  C.  0.  P.  and  O.  S.  Ap- 
proved:   G.  H.    G.  0.  P.  and  G.  S." 

It  thus  appears  that  at  the  time  security  for 
costs  was  filed  the  form  prescribed  by  the  rule 
of  court  then  of  force  did  not  provide  in  what 
manner  it  should  be  made  to  appear  that  thp 
clerk  had  witnessed  the  signature  of  the  sure 
ty,  and  in  the  first  instance  Judged  of  the  sufil- 
dency  of  the  security.  The  object  of  the  stat- 
ute was  to  require  the  clerk  to  comply  with  said 
provisions  of  the  law,  but  no  form  for  such 
compliance  was  provided,  either  bx  the  etafuti 
Digitized  by  VjiJijyl' 
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or  tiie  role  of  court  then  of  force.  The  certifi- 
cate of  the  clerk,  made  at  the  time  the  under- 
taking was  executed,  on  the  same  page  of  the 
paper,  and  his  words  and  his  Blgnature  attested 
by  the  seal  of  the  court,  Unn^diately  follow- 
ing Qie  signature  of  the  surety,  to  the  effect  that 
be  had  both  witnessed  the  signature  of  tiie  sure- 
ty, and  In  the  first  instance  had  judged  of  the 
snffldency  of  the  security  for  costs,  and  ap- 
proved  the  same,  was  a  compliance  with  the 
requirements  of  the  law.  Farthermore,  under 
the  authority  of  Fonvllle  t.  Richey,  2  Rich. 
lAw,  10.  tba  defoidant  walred  her  right  to  the 
order  of  nonsolt  by  serving  her  answer  after 
fhe  ondflrtaklng  was  filed,  she  having  bad  no- 
tice of  such  flUng.  It  Is  the  judgment  of  this 
court  that  the  order  of  the  circuit  court  be  at- 
firmed. 


(tf  &  a  417) 

IfHiLBR  T.  FABUERS'  BANK  OF  BDGB- 
FOBLD. 

(Sivreme  Goort  of  South  Carolina.   Jane  26, 

1897.) 

DOWIR  IN  HOKTOAOBD  LlKDS. 

1.  If,  at  the  time  of  coverture,  there  are  In- 
cumbrances on  tht  land,  and  there  is  a  Judldal 
sale  during  coverture  to  satisfy  snch  incumbran- 
ces,  the  wife  Is  regarded  as  in  privity  of  tiie 
estate  with  her  husband,  and  whatever  ri^^ts 
ahe  may  have  are  transferred  to  the  surplus  pro- 
ceeds of  sale  after  payment  of  the  incumbrances; 
bat  she  has  no  power  to  have  dower  set  off  to 
her  in  the  land  thus  sold. 

2.  If  at  the  time  of  or  during  coverture  the 
title  of  the  husband  is  complete  and  amncnm- 
bered,  and  he  afterwards  mortgages  the  land, 
the  wife  is  not  a  privy  in  estate  with  her  hus- 
band, and  her  right  to  claim  dower  In  the  land 
Is  paramount  to  that  of  the  mortgagee,  and  her 
lights  are  not  transferred  to  the  surplus  pro- 
ceeds of  sale  If  iba  mortgase  Is  foredosed  oxu- 
Ing  the  lifetime  of  her  husband,  but,  after  hia 
death,  she  can  hare  dower  assigned  ner  In  the 
land  Itself. 

8.  If  the  title  of  the  husband  Is  cranidete,  and, 
daring  coverture,  he  executes  a  mortage  on  tbe 
land  npon  which  the  wife  renounces  her  dower, 
and  tbe  mortgage  is  foreclosed  during  coverture, 
the  riehtg  of  tae  purchaser  are  paramount  to 
the  wife's  dalm  of  dower. 

4.  Where  the  rights  of  the  wife  are  In  privity 
with  those  of  her  husband  In  the  land,  and  tbe 
lend  is  sold  nnder  forecloeore,  she,  after  tbe 
death  of  her  husband,  nas  no  right  to  daim  dow- 
er hi  the  land. 

5.  When  a  wife  tenovuces  dower  In  one  mort- 
gage and  there  are  other  mortgagee,  under  all 
of  which  the  land  Is  sold  during  coverture,  the 
wife,  after  the  death  of  her  basband,  is  not  en- 
titled to  relief  against  the  purchaser  of  the 
land,  on  the  ground  that  the  renunciation  of 
dower  was  for  tbe  Innefit  alone  of  that  mortgage 
upon  which  the  dower  was  renounced  and  only 
postponed  the  satisfaction  of  that  mortgage. 

Appeal  from  common  pleas  circuit  court  of 
Edgefield  county;  R.  C.  Watts,  Judge. 

Action  brought  by  Fannie  R.  Miller  against 
tbe  Farmers'  Bank  of  Edgefield  to  recover  tbe 
one-third  part  of  certain  lands  which  she 
claims  as  dower.  Decree  dismissing  blU  aad 
plahitiff  appeals.  Affirmed. 

The  foBowlug  Is  the  decree  (tf  tbe  trial  ooort: 
*milB  Is  an  actitm  bronght  by  Fannte  R.  Id- 


l&,  plaintiff,  against  tbe  Fumer^  Bank  of 
Edgefield,  S.  O.,  defeodant,  In  the  probate 
court  for  Edgefield  county,  elalmlng  dower  In 
two  tracts  of  land  described  In  tbe  complaint, 
of  which  the  said  defoidant  ba^  Is  now  Um 
owner.  The  case  was  heard,  and  the  probate 
judge  decreed  that  Fannie  R.  UiQcr,  plalntUt 
was  entitled  to  dower,  Fnmi  the  decree  m- 
d«%d  by  the  said  court  tbe  defendant  bank 
appeals  to  this  court  on  various  grounds,  which 
are  covered  by  this  decree.  I  find  from  tbe 
statement  of  Cncts  agreed  npon  1^  the  attar 
neys  representing  the  plaintiff  and  defendant 
that  B.  3.  Miller,  the  tausAund  of  the  {dalntlff, 
FaniUe  R.  Miller,  gave  J.  A.  De  Yore  a  first 
mortgage  on  the  two  tracts  of  land  In  whldi 
dower  was  dalmed  by  the  plaintiff,  and  oo 
which  mortgage  no  doww  was  renonneed; 
tbat  E.  J.  MlUer  gave  a  second  mwtgage  to 
the  Fanners'  Bank  of  Edgefield,  S.  CL,  on  tbt 
same  two  tracts  tit  land,  on  whl<di  mortage  no 
dower  was  reuoonced,  and  that  K.  J.  MfDer 
gave  a  third  mortgage  to  the  Bank  of  Edge- 
field, which  mortgage  was  transferred  to  D. 
E.  Lanbun,  on  tbe  same  two  tracts  of  land, 
and  on  which  mratgage  dower  was  renounced 
by  tbe  plaintiff,  Fannte  R  Miner,  tbe  widow 
of  B.  J.  Mttler,  deceased.  I  find  tram  a  jndr 
ment  roll  Introduced  In  evidence,  entitled  The 
Farmers*  Bank  of  Bdgefleld,  S.  0..  plaintiff, 
against  E.  J.  MlUer,  J.  A.  De  Yore,  D.  B.  Lu- 
ham,  J.  D.  Atktauicni,  and  Brigbam  ft  Klg- 
liam,  deCendants,'  that  an  action  was  Ihwi^ 
by  the  Farmers'  Bank  of  Edgefield,  a  C  sa;- 
ond  mor^ge  creditor,  to  foreclose  Its  mort- 
gage, to  which  proceeding  of  fn^c^oenR  ail 
the  mortgage  and  judgment  creditors  of  B.  J. 
MlUer, 'mortgagor,  were  made  parties  defiend- 
ant'  That  J.  A.  De  Yw^  first  mortgage  cred- 
itor, and  D.  B.  Lanham,  asdgnee  ot  tha  Bask 
of  Bdgefleld's  mwtgage,  third  mtHtgage  oed- 
itor,  answocd  the  complaint  tor  foredoanre, 
and  asked  Oat  their  mortgages  mlgbt  be  face- 
closed,  and  tbe  proceeds  ai^lfed  to  the  pay- 
ment of  tbe  sereral  mortgages  giTm  tbe 
said  B.  J.  Miller,  wxOTdIng  to  thtir  legal  pri- 
orities, and  joined  In  the  praya-  of  the  com- 
plaint for  ftwedosure,  and  that  a  decree  of 
foreclosnre  was  rendered,  providing  fbr  the 
payment  of  said  mortgages  accrading  to  tbdr 
legal  priorities,  and  that  a  sale  of  tbe  said 
mortgaged  premises  took  place  In  Qie  UfMine 
of  B.  J.  Milter,  mor^agw,  and  bought  by  tbe 
said  defendant  bank.  I  also  find  Qiat  tbe  pro- 
ceeds  of  aaiA  sate  were  not  suffldrait  to  pay 
the  second  mortgage  In  fun,  and  boice  noth- 
ing was  paid  on  Qie  D.  B.  Lanham  tUrd  mwt- 
gage,  on  which  the  widows  dower  was  re- 
nounced. I  find  also  that  D.  B.  T^ni^im  testi- 
fied b^ore  tbe  probate  covrt— which  was  ob- 
jected to  by  deffendantfa  oonnsd— tiat  be  had 
.  bought  tbe  Bank  of  Bdgefleld  mortgage  for 
;  the  pmpoae  of  releasing  the  plabatifTs  minn- 
\  datlon  of  dowor  on  said  mortgage,  and  that 
be  told  pbUntlff  that  he  had  r^teased  ^alntiff*s 
dower  on  said  mortgage,  bat  that  he  gave  no 
notice  to  anybody  bnt  bis  gisbex,  the  plalntlir 


herein,  that  he  had  done 
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condnriTelr  showi  that  the  uiswer  of:  D.  B. 
lianham  to  the  complaint  for  fozeckMUie,  hm- 
In  referred  to,  sets  forth  that  he  was  the  own- 
er of  the  mortgage  trftiiflferred  to  him  by  the 
Bank  of  Bdg^eld,  and  nowhera  states  that  he 
did  not  claim  any  benefit  from  the  renuncia- 
tion of  dower  on  his  mortgage;  that  he  did  not 
so  state  in  his  testimony  before  the  master, 
where  his  mortgage  was  proved;  that  he  did 
not  give  any  notice  for  hlmaaU  or  his  sister, 
the  plaintiff  Iwrelii,  and  that  no  notice  was 
given  by  aitybody  for  him  or  the  plaintlfl,  on 
tlie  day  ot  the  sale  of  the  mortgaged  premteea, 
that  D.  B.  T^t>h«m  had  released  the  idalntlff 
from  her  rentmciatlon  of  dower  on  his  mort- 
gace,  or  that  dower  was  claimed  by  the  plain- 
tiff In  ttie  mortgaged  pnsmlses.  I  find  also 
from  the  testimony  that  neither  the  original 
mortgage  nor  the  record  of  It  in  the  clerk's 
office  shows  that  D.  El.  Lanham  had  released 
the  plaintiff  from  the  renunciation  of  dower, 
at  that  be  had  canceled  It  In  any  way,  bat  that 
D.  B.  Lanham  had  only  verbally  told  the  plain- 
tiff, and  no  one  else,  that  he  bad  released  her 
renunciation  of  dower.  I  hold,  from  the  above 
state  of  facts,  which  are  not  disputed,-  as  mat- 
ter of  law,  that  where  thore  Is  a  fineclosnra 
and  sale  of  mortgaged  premises  upon  a  mort- 
gaj^e  valid  against  the  wife,  the  result  Is  to 
devest  her  of  all  claim  upon  the  land,  and  ccHn- 
pel  her  to  look  to  the  surplus  proceeds  the 
sale,  If  any  remain,  after  satiating  the  mort- 
gage debt,  and.  If  there  Is  ii»  surplus  proceeds 
of  sale  after  satisfying  the  mortgage  debt,  the 
widow's  dower  Is  gone,  where  the  wife  volun- 
tarily makes  herself  a  party  to  a  mortgage  by 
her  renunciation,  and,  thereby  having  dispos- 
ed of  the  snrplne  proceeds  of  sale,  her  dalm  of 
dower  is  gone.  When  the  wife  relinquishes 
her  claim  of  dower  on  a  mortgage  In  the  man- 
ner prescribed  by  statute,  the  purchaser  under 
a  decree  for  f  otedoBure  and  sale  would  take  a 
title  abaolutdy  unincumbered  of  the  dower. 
The  rdlnqnlshment  would  attend  the  deed  of 
tbe  taDBtnnd  to  the  purebastf  as  a  muniment 
of  title.  The  purchaser  holds  under  the  par- 
ties to  the  mortgage,  via,  tbe  mortgagor,  mort- 
■agee,  and  tbe  wife  herself.  It  Is  w^-setUed 
law  that  if  a  direct  suit  had  been  brought 
Z>.  BL  lanham,  third  mortgage  creditor,  with 
the  dower  of  the  plaintiff  renounced  on  his 
mortgage,  and  no  monoiy  was  paid  on  the  said 
mortgage,  as  the  facts  here  show,  the  platan 
tUTs  dower  would  have  been  gone.  I  can  see 
no  dUCerence  between  a  direct  enlt  on  the  D. 
B.  Lanham  mortgage  to  foreclose  It  and  the 
caae  at  bar,  so  far  as  the  dower  of  the  plalntUf 
la  concerned.  It  makes  no  difference  who 
brings  the  sntt  for  a  decree  of  foreclosure,  bas- 
ed OQ  the  proceedings  for  foredosure  herein- 
ftbore;  and  In  this  decree  referred  to  was  a 
f  oraclosuift  of  an  tbe  mortgages  given  by  BL  j. 
MlUa,  mortgagor.  It  was  as  much  a  sale  on- 
dw  the  D.  E.  Tjnhatn  mwtgage,  on  which 
dower  was  renounced,  as  under  those  nuvt- 
sages  on  which  there  was  no  dower  renounced. 
Being  a  sale  under  an  the  mortgages,  and  the 
tblrd  mortgage,  oa  which  dower  was  cenoan- 


cedr  net  being  "^fifff4t  nor  aoy  part  Uiereol^ 
the  daww  of  tbe  plataitifl  In  the  money  I4  gone, 
as  well  as  In  the  laud  Itself.  Her  dower  was 
sold  at  said  sale  for  the  benefit  of  the  third 
nunrtgage,  owned  by  D.  B.  Lanham,  and,  If 
anybody  is  entitled  to  her  doww  mon^,  D.  B. 
T^nham  is.  The  purchaser,  the  defaidont 
bank,  in  this  cas^  at  said  sale,  bought  all  the 
rights,  titles,  and  Intoreets  of  B.  J.  Miller, 
mortgagor,  J.  A.  De  Vore,  mortgagee^  the 
Farmers'  Bank  ot  Edgefield,  S.  O.,  mortgagee, 
D.  B.  Lanham,  mortgagee,  and  the  widow's 
dower,  which  was  strid  under  the  D.  B.  Lan- 
ham mortgage,  being  renounced  thereon.  In 
the  two  tracts  of  land  described  In  the  com- 
plaint, and  la  whlda.  the  plaintiff  dalms  dow- 
So  far  as  the  satisfaction  of  the  D.  B. 
Tjinham  third  mortgage  Is  concerned,  the  re- 
sult Is  the  same  as  If  a  direct  suit  had  been 
tooi^ht  on  the  said  mortgage  to  foreclose  It, 
for  the  proceeds  of  sale  would  belong  to  the 
oldest  nuHTtgage  In  preference  to  It,  the  lands 
sold  not  brlDi^ng  oiough  to  satisfy  It  These 
views  are  fully  sustained  In  the  following 
cases:  Keith  v.  Trapler,  Bailey,  Bq.  68-06; 
Eecfcley  v.  Eeckley,  2  HUl,  Bq.  262;  BIckard 
V.  Talbtrd.  1  Bice,  Bq.  170;  Wlltsle,  Mortg. 
Forec  p.  8S0;  5  Am.  &  Eng.  Enc.  Law,  p.  902; 
2  Jones,  Mortg.  p.  601,  1 1683;  Grant  v.  Jack- 
son 8c  Sharp  Co.,  5  Del.  Gh.  412;  Boonim  v. 
Tucker  (N.  J.  Ch.)  26  AtL  456;  ObUver  v. 
Weston,  27  N.  J.  Bq.  48S;  Oarter  v.  Walker, 
2  Ohio  St.  838;  Roan  v.  Holmes  (Fla.)  13 
South.  339;  Mandel  v.  McCIave,  46  Ohio  St 
407,  22  N.  B.  290.  It  appears  from  th»  decree 
of  the  probate  court  that  dower  was  allow- 
ed the  plaintiff  on  the  grounds  that  the 
renunciation  of  dower  by  the  plaintiff  on 
the  D.  B.  Lanham,  or  third,  mortgage  was 
for  the  benefit  of  that  mortgage  alone,  and 
only  pos^ned  to  the  satlsfaetlon  of  that 
mortgage;  and,  as  said  mortgage  was  not  sat- 
isfied out  of  proceeds  of  sale  of  tbe  two  tracte 
of  land  in  which  dower  was  claimed,  that 
then  the  dower  remained  Intact  and  tbe  pui^ 
chaser  at  said  sale  on^  acquired  the  rights  of 
tbe  first  and  second  mortgage  creditors,  and 
not  those  of  the  third  mortgage  creditor,  which 
I  have  already  held  to  be  emmeons.  While 
It  nowhere  appears  In  said  decree  that  doww 
was  allowed  the  plaintiff  on  the  ground  that 
D.  B.  T^nham,  owner  of  tbe  tUrd  mortgage, 
on  which  dower  was  renounced,  had  released 
the  plaintiff's  dower  from  the  operation  of  his 
mortgage,  yet,  as  the  question  was  made  be- 
fore me  on  aqpunent  at  tbe  bearing  of  &e 
appeal,  I  win  now  consider  the  legal  tfect 
that  such  a  release  has  upon  the  questions 
arising  In  this  casa  It  i^vears  flram  the  tes* 
timony  that  D.  B.  lanham,  owner  of  the  third 
mortgage,  on  which  dower  was  renounced  by 
the  plaintiff,  answered  the  complalitt  for  fore- 
closure Referred  to  in  tills  decree)  as  ttie  own^ 
er  of  the  said  mortgage,  In  which  answer  no 
mention  was  mads  that  the  dower  of  the  plabir 
tiff  bad  been  released  from  bis  mortgage, 
xooved  his  mortgage  before  the  master  with  i 
no  mention  made  of  the  fiB^neiof  vieQlQ6LC 
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tUTs  dower,  did  not  make  any  entry  npon  the 
original  mortgage  or  the  record  of  the  same 

In  the  clerk's  office  that  the  plaintiff's  dower 
had  been  released,  gave  no  notice  to  anybody 
before  or  at  the  sale  that  he  had  released  Che 
I^Dtlff's  dower,  and  tSie  only  evidence  that 
he  had  done  so  was  what  he  stated  to  her  ver- 
bally,  which  was  not  known  to  any  one  but 
him  and  h»  mitll  after  this  soft  for  dower 
was  commenced.  I  hold  that  D.  E.  Lanham, 
third  mortgage  creditor,  on  whose  mortgage 
dower  was  renomiced,  was  the  owner  of  said 
mortgage  with  dower  renounced  as  legally 
and  effectually,  so  far  as  the  purchaser  Is  con- 
cerned, at  the  sale  tmder  said  foreclosure  pro- 
ceedings, the  same  as  If  no  verbal  statements 
had  been  made  by  him  to  the  plaintiff  that 
said  dower  was  released.  The  two  tracts  of 
land  on  which  dower  Is  claimed  were  adver- 
tised for  sale  In  the  manner  required  by  law; 
and  the  plaintiff,  having  notice  of  said  sale, 
gave  no  notice  that  her  dower  had  been  re- 
leased from  the  D.  E.  Tj^nhflm  mortgage, 
when  it  was  her  legal  duty  to  do  so,  so  as  to 
affect  a  purchaser  at  said  sale,  she  having  re- 
nounced h^  dower  on  said  mortgage,  and 
nothing  appeared  to  the  contrary.  The  law 
Is  plain  that  in  ordlnaiy  cases  the  widow  is 
not  bound  to  give  notice  of  her  dower  claim, 
for  the  law  puts  everybody  on  notice  of  'such 
a  tight  on  the  part  of  the  widow,  unless  she 
has  done  stnnethlng  which  would  lead  the  pur- 
chaser to  believe  that  she  has  renounced  her 
dower.  Here  the  widow  had  put  on  the  Lan- 
ham mortgage  her  renunciation  of  dower, 
wlilc*  was  on  record,  and  was  presumedly  In 
the  knowledge  of  the  purchaser,  who  bad  a 
right  at  such  sale  to  act'  upon  such  a  state  of 
facts  which  the  records  showed,  which  facts 
she  cannot  now  controvert  to  the  defendant's. 
Injury;  for  to  hold  otherwise  would  open  the 
doOT  to  numerous  frauds  on  pnrdiasers  at  said 
sales.  A  mere  verbal  release  by  D.  E.  Lan- 
bson  of  the  reUnquishment  of  dower  of  the 
plaintiff  from  his  mortgage,  unknown  to  the 
worid,  and  unaccomi>anled  by  any  acts  or  dec- 
larations or  notice.  Is  not  snffideot  to  release 
the  relinquishment  of  dower  on  said  mort- 
gage  80  as  to  affect  the  purchaser  at  a  Judi- 
cial sale,  such  as  took  i^ace  under  the  pro- 
ceedings above  referred  to.  Since  said  sale  D. 
E.  Lcmham  and  Fannie  R.  Miller,  plaintiff 
herefai,  are  estopped  by  the  laches,  silence, 
and  conduct  from  claiming  that  the  plaintiff's 
dower  had  been  released.  This  doctrine  Is 
supported  by  the  following  cases:  Bigelow, 
Estcq?.  601,  note;  Id.  511,  578;  2  Scrib.  Dow- 
er, 251-^;  Phlnney  v.  Johnson,  13  S.  O.  28; 
Stoney  v.  Bank,  1  Rich.  Eq.  275;  HUl  v.  Gray 
(S.  O.)  22  S.  E.  802.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  appeal  of  the 
defendant,  the  Farmers'  Bank  of  Bdg^eld,  8. 
O.,  be,  and  the  same  Is  hereby,  sustained,  and 
that  the  decree  of  the  probffte  court  in  the  said 
case,  decreeing  that  the  plaintiff,  Fannie  R. 
BfUler,  is  entitled  to  dower  in  the  tracts  of 
land  described  in  the  complaint,  be,  and  the 
same  la  hereby,  rerersed,  vacated,  and  set 


aside,  and  that  the  complaint  of  tba  plalntlS 
be  dismissed,  with  coflts." 

Sheppard  Bros.,  for  appellant,  Ftdk  ft  Folk, 
for  respondent. 

GAR7,  A.  J.  The  facta  of  this  case  are 
fully  set  out  in  the  decree  of  the  circuit 
Judge,  which  will  be  Incorporated  In  the  re- 
port of  the  case.  The  first,  second,  third, 
sixth,  and  seventh  exceptions  all  depend  up- 
on the  question  of  fact  whether  the  peti- 
tioner's renunciation  of  dower  on  tbe  mort- 
gage assigned  to  D.  B.  Lanham  had  ceased  to 
be  operative  l>y  his  action.  These  exceptions 
are  as  follows:  "(1)  Because  his  honor,  the 
circuit  Judge,  erred  In  holding  that  It  was  thi 
legal  duty  of  the  plaintiff  to  give  notice  that 
her  dower  had  been  released  from  the  D.  E. 
Lanham  mortgage,  so  as  to  affect  a  purchaser 
at  said  sale.  (2)  Because  his  honor,  the  cir- 
cuit Judge,  erred  in  holding  that  "a  mere  ver- 
bal release  by  D.  E.  Lanham  to  the  relin- 
quishment of  dower  of  the  plaintiff  from  his 
mortgage,  unknown  to  the  world,  and  unac- 
companied by  any  acta,  declaratlMia,  or  no- 
tice, is  not  sufQcient  to  release  the  reUnquisb- 
ment  of  dower  on  the  said  mortgage,  so  as  to 
affect  a  purchaser  at  a  Judicial  sale,  such  as 
took  place  under  the  proceedings  alrave  refer- 
red to.'  (3)  Because  his  honor,  the  circuit 
Judge,  erred  in  holding  that  'since  said  sale 
D.  E,  Lcmham  and  Fannie  R.  Miller,  plaintiff 
herein,  are  estopped  by  laches,  silence,  and 
conduct  from  claiming  that  tbe  plaintiff's 
dower  had  been  released.'  "  "(6)  Because  his 
honor,  the  circuit  Judge,  erred  in  not  holding 
that  the  renunciation  of  dower  on  the  third 
mortgage  inured  to  the  benefit  of  tbe  owner 
of  that  mortgage  only,  and  that  the  owner  of 
that  mortgage  had  tbe  right  to  release  the 
wife  from  her  renunciation,  without  the  con- 
sent of,  or  notice  to,  any  other  person.  (7) 
Because,  the  probate  Judge  having  found  as 
a  fact  that  D.  E.  Lanham,  the  owner  of  the 
third  mortgage,  had  released  the  wife  from 
her  renunciation  of  dower,  and  there  btAag 
no  testimony  to  the  contrary,  the  circnit 
Judge  erred  In  not  holding  that  she  was  there- 
by restored  to  her  inchoate  right  of  dower, 
as  fully  and  as  effectually  as  if  she  had  neva 
executed  such  renunciation."  The  only  testi- 
mony in  the  case  touching  this  qaestion  Is 
that  of  D.  E.  I^ham,  which  Is  as  follows: 
"D.  E.  Lanham  sworn.  Witness  bought  the 
mortgage  from  the  Bank  of  Edgefield  to  re- 
lieve Mrs.  Miller  from  the  effect  of  her  re- 
nunciation of  her  dower  thereon.  (Objected 
to  by  counsel  for  defendant  Objection  over- 
ruled.) Witness  informed  Mrs.  Miller  that 
he  had  purchased  the  mortgage  from  the 
Bank  of  Edgefield,  and  that  she  was  releaaed 
from  ber  r«iunclatlott  of  dower.  The  wit 
ness  paid  the  mon^  to  the  Bank  of  Bdc»' 
field,  but  Mrs.  MlUer  furnished  a  part  of  the 
money.  (The  Court  excludes  the  stn^Deat 
of  witness  that  Mrs.  Miller  paid  pmrt  <rf  Um 
money  to  the  Ba^^e@^^«@i)^(J^^a«d  te 
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by  attorney  for  plaintiff.)"  Cross-examined: 
"Witness  says  be  has  not  got  tlie  mortgage 
to  the  Bank  of  Edgefield  with  him,  and  Is  not 
certain  whether  be  bad  It  or  Got.  Sbeppard. 
Got.  Sbeppard  had  the  mortgage  at  the  time 
salt  was  brought  by  the  Farmers'  Bank,  and 
during  the  pendency  of  the  said  suit  Wit- 
ness don't  recollect  whether  he  waa  present 
before  the  master  when  his  claim  was  ap- 
proTed  or  not  That  he  did  not  state  to  the 
master  before  or  at  the  sale  that  he  had  re- 
leased Sirs.  MlUer  from  the  effect  of  the  re- 
nunciation of  dower.   Witness  says  he  had 
told  no  one  else  except  his  sister  that  he  had 
released  her  from  the  mortgage,  but  my 
brother,  P.  B.  Lanham,  was  present,  and 
knew  the  facts."  Reply:  "Witness  would  not 
have  bought  the  mortgage  except  for  the  pur- 
pose of  reUeTlng  his  sister  from  her  renuncia- 
tion of  her  dower  thereon,  and  Messrs.  Sbep- 
pard adTlsed  to  do  so.   (Objected  to  by  at* 
tomeys  for  defendant  Testimony  admitted.) 
Mrs.  MUler  is  witness*  sister.    She  Is  the 
plaintiff  herein,"    None  of  the  exceptions 
raise  the  -question  that  there  was  error  In 
excluding  the  statement  of  witness  that  Mrs. 
Miller  paid  part  of  the  money  to  the  Bank  of 
Edgefield.   The  testimony  falls  to  show  that 
there  was  an  agreement  between  D.  E.  Lanham 
and  Mrs,  MIU^  by  which  her  renunciation  of 
dower  became  InoiraratiTe.   Having  reached 
this  conclusion,  the  other  questions  raised  by 
said  exceptions  are  merely  specuIatlTe,  and 
therefore  will  not  be  considered  by  this  court 
Ttie  fourth  and  fifth  exceptions  will  be 
considered  together,  and  are  as  follows: 
**<4)  Because  his  honor,  the  circuit  judge,  err- 
ed In  holding,  as  applicable  to  this  case, 
'that  where  there  la  a  foreclosure  and  sale  of 
mortgaged  premises  upon  a  mortgage  Talld 
against  the  wife,  the  result  is  to  deTeet  her  of 
all  claim  upon  land,  and  compel  her  to  look 
to  the  surplus  proceeds  of  the  sale,  If  any  re- 
main, after  satisfying  tbe  mortgage  debt; 
and,  If  there  are  no  surplus  proceeds  of  sale 
after  satisfying  the  mortgage  debt,  the  wid- 
ow's dower  Is  gone.'   <6)  Because  his  honor, 
tlie  circuit  judge,  erred  In  holding  as  errone- 
ous the  judgment  of  the  probate  jndge,  that 
the  renunciation  of  dower  by  the  plaintiff 
on  the  D.  E.  Lauham,  or  third,  mortgage  was 
for  the  benefit  of  that  mortgage  alone,  and 
only  postponed  tbe  satisfaction  of  that  mort- 
gage."  From  the  decisions  rendered  by  the 
courts  of  last  resort  In  this  state,  the  follow- 
ing principles  are  deduced:    (1)  If,  at  the 
time  of  coverture,  there  are  incumbrances  on 
tbe  land,  and  there  Is  a  Jtidlclal  sale  of  the 
land  during  coverture,  to  satisfy  such  Incum- 
brances, tbe  wife  Is  regarded  as  In  privity  of 
the  estate  with  her  husband,  and  whatever 
rights  she  may  have  are  transferred  to  the 
surplus  proceeds  of  sale  after  payment  of  the 
ineambrances;  but  she  has  do  right  to  have 
dower  set  off  to  her  in  the  land  thus  sold. 
(jZi  If,  at  the  time  of,  or  during  coverture, 
;be  title  of  tbe  husband  Is  complete  and  un- 
Incunbered,  and  he  afterwards  mortgages  the 


land,  tbe  wife  Is  not  a  prlTy  In  estate  with 
her  husband,  and  her  right  to  claim  dower  In 
the  land  Is  paramount  to  that  of  the  mortga- 
gee. In  such  case  her  rights  are  not  trans- 
ferred to  the  surplus  proceeds  of  sale  if  the 
mortgage  is  foreclosed  during  tbe  lifetime  of 
her  husband,  but  after  his  death  she  can  have 
dower  assigned  her  In  the  land  Itself.  (3)  If 
the  title  of  tbe  husband  Is  complete,  and  dur- 
ing coTerture  he  executes  a  mortgage  on  the 
land  upon  which  tbe  wife  renounces  her 
dower,  and  the  mortgage  is  foreclosed  during 
coverture,  she,  by  her  own  act  did  that 
which  as  effectually  deprives  her  of  the  right 
to  claim  dower  In  the  land  as  If  the  mort- 
gage hflid  been  for  the  purchase  money  of  the 
land,  or  had  been  a  subsisting  Uen  at  the 
time  of  marriage.  In  all  these  cases  the 
rights  of  the  purchaser  are  paramount  to  the 
wife's  claim  of  dower.  When  the  wife  re- 
nounces dower  In  tbe  land,  she,  by  her  own 
act,  places  herself  In  privity  of  estate  with 
her  husband.  (4)  In  cases  where  the  rights 
of  the  wife  are  in  privity  with  those  of  her 
husband  In  the  land,  and  the  land  Is  sold  un- 
der a  judgment  of  foreclosure  proceedings, 
and  after  the  death  of  her  husband,  she  has 
no  right  to  claim  dower  In  the  land.  (5) 
When  a  wife  renounces  dower  on  one  mort- 
gage, and  there  are  other  mortgages,  as  In 
this  case,  under  all  of  which  the  land  la  sold 
during  coverture,  the  wife,  after  tbe  death 
of  her  husband,  Is  not  entitled  to  relief 
against  tbe  purchaser  of  the  land  on  the 
ground  that  the  renunciation  of  dower  was 
for  tbe  benefit  alone  of  that  mortgage  upon 
which  the  dower  was  renounced,  and  only 
postponed  the  satisfaction  of  that  mortgage. 
The  purchaser  must  be  regarded  as  succeed- 
ing to  all  rights  of  tbe  parties  to  tbe  action 
and  of  the  wife,  who  cannot  dispute  his  ti- 
tle. This  court  Is  fully  satisfied  by  tbe  rea- 
soning of  the  circuit  judge  and  the  authori- 
ties cited  in  his  decree  that  the  land  was 
sold  under  all  tbe  mortgages  aforesaid,  ^e 
fourth  and  fifth  exceptions  are  also  over- 
ruled. The  eighth  exception  Is  too  general 
for  consideration.  It  la  the  judgment  of  this 
court  that  the  judgment  of  the  drctilt  court 
be  affirmed. 


(49  8.  C.  630) 

WHITE  T.  QOLDSBEEQ  et  al. 
(Supreme  Court  of  South  CaroUna.  Jnly  9, 

1897.) 

Estoppel  of  Makkied  Womas. 
Where  a  married  woman  made  her  note, 
and  a  mortgage  to  secure  tiie  same,  eadi  reciting 
that  It  was  fm  the  bneflt  of  bar  separate  es- 
tate, and  tliat  it  was  her  intentloo  to  bind  her 
separate  estate  thereby,  abe  was  estopped  to  de- 
ny such  recitals  as  against  an  loDocent  trans- 
feree for  value  before  maturity  and  without  no- 
tice. 

Appeal  trom  common  pleas  circuit  court  ol 
Barnwell  coimty;  W.  0.  Benet,  Judge. 

Action  by  J.  B.  White,  doing  business  under 
the  style  and  firm  name  of^.  f  ^  Wb(te,^^ 
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agnlnst  Mattle  GoldsberE  and  tnotber.  From 
a  decree  In  faror  ^  plalntltE,  defendant  Blat^ 
tie  QdUtOterg  appeals.  Afflrmed. 

The  judgment  and  deeiw  of  flu  drealt  eoort 

are  as  follows: 

"Tbls  is  an  action  to  foreclose  a  mortgage 
made  hj  the  defendant  Mattle  Goldsberg  In 
faror  of  the  defendant  H.  8.  Ufshiz,  to  secm« 
ber  note  for  the  sum  of  fonr  hnndred  dollars, 
which  note  and  mortgage  were  assigned  to  the 
plaintiff,  who  brings  this  action.  Llfoblz  de- 
fanlted  in  answering,  while  Hattie  Gk)ldsberg 
resists  this  action  apon  the  ground  that  she 
wss  a  married  woman  when  the  said  note  and 
mortgage  were  given;  that  It  was  not  a  con- 
tract for  the  benefit  of  her  separate  estate, 
bnt,  to  the  contrary,  was  glren  to  secure  a  debt 
of  her  haaband,  Jacob  Goldsberg,  contracted 
before  her  Intermarriage  with  him.  I  find  the 
facts  from  the  testimony  as  follows:  That  the 
note  and  mortgage  were  executed  on  the  7tb 
of  August,  A.  D.  1893,  and  the  mortgage  re- 
corded on  the  same  date;  that  the  debt  se- 
cured thereby  matured  on  the  let  of  January, 
1884;  that  tbe  note  contains  this  recital  on  Its 
face,  The  same  being  for  the  benefit  of  my 
separate  estate;'  that  t2ie  mortgage  contained 
this  recital  on  its  face,  'And  I  hereby  declare 
my  Intention  to  bind  my  separate  estate,  being 
a  married  woman;'  that  Llfsblz  took  this  note 
and  mortgage  to  the  plaintiff,  who  Is  a  mer- 
chant doing  business  In  the  city  of  Augusta, 
Oa.,  on  tbe  10th  of  August  (Just  three  days 
after  they  were  executed  and  the  mortgage 
recorded),  and  then  and  there  duly  assigned 
th«n  as  collateral  security  for  this  account, 
whlcA  amounted  to  two  hundred  and  twenty- 
four  ajid  sixty  ooe-bundredths  doUars  (9224.60), 
and  which  Is  due,  and  no  part  of  the  same  has 
ever  been  paid.  There  Is  further  testimony 
to  tbe  effect  tbat  Llfshlz  returned  to  Barnwell 
when  this  note  and  mortgage  were  made,  and 
tbat  MatUe  GoldBberg  paid  him  the  four  hun- 
dred doUars,  upon  which  be  (Llfshlz)  entered  a 
satisfaction  of  record,  dated  tbe  21st  of  Au- 
gust, 1883.  Now,  while,  from  the  character 
of  these  parties  and  the  circumstances  which 
I  gather  from  the  testimony,  I  doubt  the  bona 
fldes  of  this  transaction,  yet,  admitting  It  to  be 
true,  it  could  not  affect  tlie  rt^ts  of  the  plain- 
tiff, who  was  then  tbe  legal  owner  and  holdo^ 
of  the  note  and  mortgage  for  the  amount  due 
him  by  Llfshlz  on  account 

"RelatlTe  to  the  married  woman's  defense,  I 
hold,  as  matter  of  law,  under  the  facts  as 
above  set  fortli,  that  Mattle  Qoldsberg  is  estop- 
ped. When  she  made  that  note  and  mortgage 
In  terms  showing  that  they  were  made  with 
reference  to  her  separate  estate,  she  is  estopped 
from  denying  them,  unless  she  liad  proved  that 
It  was  known  to  the  plaintiff  to  be  untrue  be- 
fore be  took  an  assignment  of  them  and  parted 
with  his  goods,  and  this  she  did  not  attempt 
to  prove. 

"Now,  therefore,  it  Is  ordered  and  adjudged 
that  the  mortgaged  prenUses  described  In  the 
complaint  be  sold  at  public  auction  In  the 


county  of  Barnwell,  by  the  master  In  and  tar 

said  county  on  salesday.  In  Septembtf  next. 

It  being  the  day  in  said  month,  or  upon 

any  coovenl^t  salesday  thereafter,  upon  tlie 
following  terms,  to  wit.  toe  cash;  that  the 
said  master  give  notice  of  tbe  time,  terma,  and 
place  of  such  sale  by  publication  in  the  Barn- 
well People,  a  newspaper  published  In  ttie  town 
of  Bamw^,  for  three  consecntlTe  weeks,  next 
prior  to  said  sale;  tbat  the  said  master  exe- 
cute to  the  purchaser  or  purchasers  a  deed  of 
the  premises  sold;  thst  out  of  tlie  moneys  aris- 
ing from  such  sale,  after  deducting  the  amount 
of  his  fees  and  expenses  in  such  ssle,  and 
the  costs  and  disbursements  of  this  action, 
and  any  Uen  or  liens  upon  said  premiaee  so 
sold  at  tbe  time  of  such  sale  for  taxes  or  as- 
sessments, the  said  master  pay  to  tbe  plaintiff 
or  his  attorney  two  hundred  and  twenty-fonr 
and  sixty  one-hundredths  dollars  (9224.60).  to- 
gether with  Into^st  from  the  date  of  this  de- 
cree, and  hold  the  surplus  proceeds  of  sale.  If 
any,  until  tbe  further  order  of  this  court;  tbat 
be  make  a  report  of  such  sale,  and  file  It  with 
tbe  clerk  of  this  court  with  all  convenient 
speed;  and  tbat  the  purchaser  or  purchasers 
at  such  sale  be  let  Into  possession  of  tbe  said 
premises  on  production  of  the  master's  deed 
to  the  same.  And  It  is  further  adjudged  that 
the  defendants,  and  all  persons  claiming  under 
them,  or  any  or  either  of  th«n,  be  forever  l>ar- 
red  and  foreclosed  ot  oil  right,  title,  and  hiter- 
est,  and  equity  of  redemptioa  In  the  said  mort- 
gaged premises  so  sold,  or  any  part  thereof. 

"The  following  Is  a  description  of  the  mort- 
gaged premises  hereinbefore  mentioned:  'AH 
that  lot  of  land  In  the  town  of  Barnwell,  In 
the  county  and  state  aforesaid,  containing  one 
and  one-twelfth  acres,  more  or -less,  being  the 
portion  of  the  one  and  one-fourth  acre  lot  as- 
signed to  Mattle  Goldbei^  in  the  partition 
proceedings  entitled  "MatUe  G<Adaberg  vs.  Ad- 
dle Turner,  alias  Coleman,'*  the  same  being 
bounded  as  follows:  On  north  by  road,  east 
by  lands  of  Barnwell  Manufacturing  Com- 
pany, south  by  M.  G.  Woodward  and  Addle 
Turner,  and  west  by  Marlborongta  street  and 
said  Addle  Turner.' " 

From  this  decree,  and  the  Jndgm»it  enter- 
ed thereon,  the  defendant  Mattle  Groldsberg 
gave  due  and  legal  notice  of  Intention  to  ap- 
peal to  the  supreme  court,  and  now  asks  the 
reversal  of  said  decree  and  judgment  on  tlie 
following  grounds  and  exceptions: 

"(1)  That  his  honor,  the  presiding  judge, 
erred  In  not  finding  as  matter  of  fact  that  tbe 
note  and  mortgage  mentioned  In  the  com- 
plaint were  executed  by  the  defendant  Mattle 
Goldsberg.  she  then  being  a  married  woman, 
to  secure  the  payment  of  a  debt  of  h»  hus- 
band, and  ttiat  the  mortgagee,  her  co-defend- 
ant, Llfshlz,  had  knowledge  at  the  time  of 
these  facts.  (Z)  That  his  honor,  the  presid- 
ing Judge,  erred  in  finding  as  matter  of  fact 
that  there  was  any  Indebtedness  dne  on  tbe 
part  of  the  mortgagee,  Llfshlz,  to  the  plain* 
tiff  In  this  action.  {3)  That  his  bonpr,  the 
presiding  Jndge,  ^radinKMy»5||©e*6>>»*- 
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ter  of  fact  that  UfBhls,  the  towtgagM^  had 
notice  at  the  time  of  the  execntlm  and  de- 
Uvery  to  him  of  aald  note  and  mortgage;  that 
they  were  executed  to  secure  an  antecedent 
debt  of  the  mwtgagoi's  hoaband  to  him,  and 
not  for  the  ben^t  <tf  the  morlgacoi's  aeoar 
rate  eatate,  and  waa  not  misled  by  any  rep- 
resentatltma  to  the  contraiy  on  the  face  of 
aald  note  and  mortgage,  and  In  not  con  elud- 
ing as  matter  of  law  that  aald  note  and 
mortgage  were  void  in  the  hands  of  said 
mortgagee,  who  could  maintain  no  action 
tberecm.  That  his  htmor,  the  iwesldlng 
Judge,  erred  In  concluding  aa  matter  of  law 
that  the  d^endant  mwtgagw  waa  eatosped 
to  deny  the  representatlona  In  the  note  and 
mratgage  that  they  were  executed  with  ref- 
erence to  hw  aepaiate  estate,  unleaa  she  had 
proven  that  they  were  known  to  the  plaintiff 
to  be  untrue  before  he  took  the  assignment 
of  the  note  and  mortgage.  (6)  That  his  hem- 
or,  the  presiding  Judge,  erred  In  not  holding 
and  ctmcludlng  aa  matter  of  law  that  where 
the  evidence  shows  that  the  note  and  mort- 
gage sued  on  were  executed  by  a  married 
woman  for  the  purpose  of  securing  the  debt 
of  her  husband,  ot  which  beta  the  mortgagee 
had  knowledge,  the  burden  of  proof  waa  up- 
on ttie  assignee  ct  such  mortgagee  to  prore 
himself  an  innocent  holder  bona  fide  for  ral- 
oe,  before  he  could  recover  upon  aald  note 
and  mortgage.  (8)  That  his  honor,  the  pre- 
siding Judge,  erred  In  not  finding  aa  matter  of 
fOc^  and  In  not  oonclodlng  aa  mattw  ot  law. 
that  the  plaintiff  In  thla  case  had  failed  to 
prove  himself  an  Innocent  indorsee  and  as- 
signee In  good  faith  of  the  note  and  mortgage 
mentioned  in  the  complaint." 

Bellinger,  Townsend  &  O'Bannon,  for  ap- 
pelant.  Bates  &  Shnms,  for  req><mdent. 

FOPB,  Jj  On  the  7th  day  of  August,  18Q8, 
Mattie  CMdsberg  made  hrar  promissory  note 
of  that  date  Cor  the  sum  of  $400.  due  on  the 
iBt  day  of  January,  1894,  and  payable  to  one 
H.  S.  Ufshlz.  On  the  same  day,  she  execut- 
ed a  deed,  by  way  of  a  mortgage,  of  a  tract 
of  land  situate  In  Barnwell  county,  In  this 
state,  to  secure  said  note.  In  the  former  waa 
'the  redtal  that  the  same  (the  debt)  waa  for 
the  benefit  of  her  separate  estate,  and  hi  the 
mortgage  waa  the  recdtal:  *'I  hereby  declare 
my  hitenticHi  to  bind  same  [lot  of  land  m<Mrt- 
gaged]  as  my  separate  estate,  being  a  mar- 
ried woman."  This  mortgi^  waa  duly  re- 
corded In  the  office  of  the  regkter  of  mesne 
conveyances  tat  Bamw^  county.  Thereaft- 
er, to  wit,  on  the  10th  day  of  'Angnst,  1893, 
the  said  H.  8.  Ufshls  hiaorsed  the  note,  pay- 
able to  the  order  ot  J.  B.  White  tc  Co.,  of  Au- 
giista  City,  In  the  state  of  Geoi^a,  and  on 
the  same  day  (10th  of  August,  1893)  the  said 
H.  8.  LifshlE  assigned,  by  his  deed  therefor, 
the  mortgage,  and  the  note  and  mortgage 
were  placed  m  the  hands  of  3.  B.  White  &  Oo. 


After  maturity  ot  the  note,  the  said  J.  B. 
White  &  Co.,  which  firm  was  really  cssSj  J. 
B.  White,  c(Hnm«iced  an  action  In  the  name 
of  J.  B.  White,  as  plaintiff,  agahist  Hattle 
Oddsberg  and  H.  S.  Llfshls,  as  defradants, 
In  the  court  of  common  pleas  for  Barnwell 
county,  to  foreclose  said  mortgage,  and  from 
the  proceeds  «C  sale  to  pay,  flrst,  the  costs 
and  dlsbursementa  of  this  action,  (hen  to  pay 
the  debt  and  Intereat  of  the  plalnUfl;  wbldi 
debt  was  only  $224.60,  and  any  balance  there- 
after remaining  to  be  applied  bi  acecvdance 
with  the  rights  of  and  equities  "^"Hng  be- 
tween the  defendants,  Mattie  Ooldsberg  and 
H.  S.  LIfshlB.  The  defendant  H.  S.  Uf- 
shls  made  no  answer,  but  Mrs.  Mattie  Otdds- 
berg,  while  admltUng  that  3.  B.  White  ft 
Oo.  waa  only  J.  B.  White,  that  die  had  made 
the  note  aa  stated  In  the  complaint,  and  se- 
cured Its  payment  by  the  execution  of  the 
mortgage  herscilf,  and  that  she  had  never 
paid  J.  B.  White  his  debt,  yet  set  the  de- 
fense that  ttke  note  die  executed  to  H.  8. 
XJfshls  was  fbr  a  debt  due  by  her  husband, 
and  not  fw  a  Osibt  of  her  own  to  him,  and 
also  that  on  the  2l8t  day  of  August,  1^8; 
she  had  paid  to  sold  H.  a  UfShla  the  debt 
<a  paoo,  and  im  that  date  received  teom  sold 
H.  S.  Llfshli  a  receipt  In  full  ot,tbe  mort- 
gage^ and  also  a  satlsfiuithm,  under  the  hand 
and  seal  of  H,  8.  lAtOiiM,  of  ttie  mortgage 
she  had  executed  to  him.  Testimony  was 
token  by  the  Toastet  tor  Baznwell  county, 
and,  upon  the  pleadings  and  testimony,  the 
cause  came  m  to  be  heard  before  his  hcmw. 
Judge  Benet,  at  the  July,  1896,  term  of  tito 
court  ot  common  pleas  for  Bamwdl,  -S.  C, 
and  im  the  22d  Jn^,  1896,  Judge  Benet  made 
his  decree  In  favor  ot  Ona  plaintiff.  There- 
upon the  siUd  Mattie  Goldsberg  appealed  to 
this  court 

We  find  no  difficulty  In  overruling  all  these 
exceptions.  In  fact,  we  are  entirely  satis- 
fled  with  the  decree  of  the  circait  judge. 
When  Mrs.  Qoldsberg  mad6  her  promissory 
note,  and  executed  her  mortgage  to  secure 
It,  each  ccHitalnIng  a  stipulation  that  the  same 
was  for  the  benefit  of  her  separate  estate, 
and  declaring  that  It  waa  her  Intention  to 
bind  her  separate  ^tate  thmby,  she  placed  It 
In  the  power  of  her  co-defendant,  H.  S.  Uf- 
shlE,  to  transfer  the  same  beftve  maturity,  so 
as  to  esti^  her  from  denying  the  redtala  con- 
tained In  each.  And  when  H.  8.  Lifsblz 
transferred  the  same  for  value  before  maturi- 
ty, without  notice,  to  the  plaintiff,  J.  B.  White, 
It  enabled  him  to  hold  the  same  beyond  the 
power  of  Mrs.  Qoldsberg  and  H.  S.  Llfshlz  to 
mar  or  destroy  them.  Our  two  decisions  of 
Nott  V.  Thomson,  85  8.  C.  461,  14  S.  B..940, 
and  Bailey  v.  Seymour,  42  S.  C.  323,  20  S.  B. 
62,  are  conclusive  of  this  contention.  It  Is 
the  judgment  of  this  court  that  the  Judgment 
of  the  clrcoit  be  affirmed,  and  tbat  the  cause 
be  remanded  to  the  circuit  court  to  enforce 
the  decree  of  such  circuit  court. 
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BROWK  T.  PBOHMAN. 
OSnpranw  Oonrt  «f  8(rtith  GaroUiuu   Inir  12, 
1887.) 

CONTSTAIfCS  BT  MaRHIBT)  WoMKV. 

The  act  of  1795  (S  Stat  p.  257),  prescrib- 
ing  ^  mode  which  a  mamed  w<»iian  n^gbt 
meow  htf  estate  of  tiih«ltance  in  leal  estate, 
was  not  repealed  hy  Gonst  1868,  art  14.  S  8, 
providing  that  the  real  and  personal  propertr  of 
a  woman  held  at  the  time  of,  or  acqolrea  after, 
her  marriage,  diall  be  held  as  her  separate 
property,  and  may  be  beqneathed,  devised,  or 
alienated  by  her  the  same  as  if  she  were  onmar^ 
ried,  but  not  preccriUng  the  mode  1^  whidi  Oi» 
eouTeyanoe  inonld  be  made. 

Appeal  from  common  pleas  drcnlt  court  of 
Barnwell  county;  D.  A.  Tovnaend,  Jndgew 

Action  by  BUsabeth  A.  Brown  against 
Charles  F.  Pechman  to  recover  real  estate. 
From  a  Judgment  dismissing  the  complaint, 
plaintiff  appeals.  Revorsed  and  remanded. 

The  decree  of  the  conrt  below  Is  aa  follows: 
"This  case  was  heard  by  the  court  npon  an 
agreed  statement  of  facts,  Jury  trial  being 
expressly  waived.  The  plaintiff  Inherited  the 
land  in  qnestion  from  her  brother  prior  to 
1860,  and  on  the  6th  June,  1869,  she,  together 
with  her  husband,  James  G.  Brown,  joined  in 
a  deed  of  conveyance  to  their  son,  Plnckney 
Brown;  the  same  being,  in  form,  a  fee  simple 
tille  deed  of  conv^ance.  On  the  23a  day  of 
June.  A.  D.  1889,  Mrs.  Brown,  the  plaintiff, 
api>ears  to  have  renounced  her  Inheritance  be- 
fore a  magistrate.  In  this  attempt  to  re- 
nounce her  Inheritance  it  is  not  s^ted  that 
seven  days  before  she  joined  her  husband  In 
the  execution  of  the  deed,  as  required  bf  the 
third  section  of  the  act  of  1795  (5  St.  at  large, 
p.  257).  This  defect,  It  Is.  ctHiceded,  would 
have  been  fatal  to  the  deed  prior  to  the  con- 
ktltution  of  1868,  and  the  grantee  would  have 
taken  no  valid  title  to  the  land;  but  it  was 
srged  upon  b^alf  of  the  defendant  tliat  the 
eighth  section  of  the  fourteenth  article  of  the 
constitution  of  1868  did  away  with  the  necessi- 
ty for  a  married  woman  to  renounce  her  In- 
heritance at  all,  or,  in  other  words,  operated  as 
a  practical  repeal  of  the  act  of  1795  In  this  re- 
gard, and  that,  she  having  j(dned  her  hus- 
band In  the  deed,  all  that  was  necessary  to 
pass  a  good  title  to  their  grantee  was  dcme. 
I  concur  In  this  view  of  the  case,  and  hold 
that  the  deed  from  J.  G.  Brown  and  E.  A. 
Brown  to  Plnckney  Brown,  of  date  5th  June, 
1869,  courted  to  him  a  good  title  to  the  land 
In  question,  and  that  he  and  his  assigns,  one 
of  whom  Is  the  defendant,  held  the  land  freed 
and  dlsctiarged  of  all  claims  of  the  plaintiff. 
It  Is  therefore  ordered  and  adjudged  that  the 
complaint  be,  and  hereby  la,  dismissed,  with 
coste." 

BelUngor,  Townsend  ft  O'Bannon,  for  ap* 
pellant.   Robert  AJdrlch,  for  respondent. 

Mcn'BR.  a  J.  The  only  qnestlcai  present* 
ed  by  this  aiqwsl  Is  whether  the  circuit  Judge 
erred  la  holding  that  the  act  of  179S,  pre- 
scribing the  mode  by  which  a  married  woman 


should  release  her  estate  of  Inbetltence  b 
real  estate,  was  repealed  by  the  constttntlon 
of  1868.    Let  the  decree  of  the  circuit  Judge 
be  Incorporated  in  the  report  of  the  cas&  The 
circuit  judge  concede,  and  properly  concedes, 
under  the  case  of  Wlngo  v.  Parker,  10  &  C 
9.  and  the  authorities  there  dted,  that  the  pa- 
per reUed  on  as  a  release  of  the  plalntUTi 
rl£^t  of  Inheritance  would  have  beoi  fatallr 
defective  prior  to  the  cmstltatlon  of  1808,  u 
an  insufficient  comidiance  with  the  express 
provisions  of  the  act  of  1795;  but  be  hdd  that 
the  amstltntlcm  of  1868  operated  as  a  repeal 
of  the  act  of  1795,  and  hence  dispensed  wlUi 
the  necessity  for  any  formal  rdease  of  In- 
heritance.   In  this  there  was  error.    It  li 
quite  certain  that  the  legislature  never  re- 
garded the  act  of  1795  as  repealed  by  the  ccn- 
Btltntion  of  1868,  for  the  provisions  of  that  act 
were,  in  terms,  incorporated  In  sections  5,  6, 
and  7  of  the  eighty-third  chapter  of  the  Re- 
vised Statutes  of  1872.    And  it  was  not  until 
January.  1873  (15  St  at  large,  p.  324),  that 
those  sections  were  expressly  repealed.  In  the 
meantime  the  act  of  1870  0-4  St.  at  large,  p. 
825),  wlilch  was  likewise  Incorporated  In  the 
Revised  Statutes  of  1872,  aa  sectkut  2  oC 
chapter  100,  was  passed,  by  which  It  was  pro- 
vided that  "a  married  woman  shall  have  pow- 
er to  bequeatfa.  devise  or  conTey  ber  separate 
property  In  the  same  manner  and  to  the  same 
extent  as  If  she  were  unmarried,  •  •  •  and 
all  deeds,  mortgage  and  legal  Instruments  of 
whatever  kind  shall  be  executed  by  her  in  the 
same  manner,  and  have  the  same  legal  tarce 
and  ^ect  as  If  she  were  unmarried.**    It  will 
thus  be  obsored  that  the  proTl8l<m8  of  the  act 
Just  quoted  from  are  broader  than  the  provi- 
sions of  section  8  of  article  14  of  the  constito- 
tlon  of  1868,  which  declares  that:  'TThe  real 
and  personal  property  of  a  woman  held  at  the 
time  of  bet  marriage,  or  that  which  she  may 
th^eafter  acquire,  *  *  *  shall  be  held  as 
her  separate  property,  and  may  be  beqneath- 
ed,  devised  or  alienated  by  her  the  same  as 
If  she  were  unmarried.**   For  while  tbe  con- 
stitution confers  upon  a  married  woman  the 
power  to  bequeath,  devise  or  alienate  ha  sq>- 
arate  prt^rty.  it  makes  no  prorldon  as  to 
how  such  power  shall  be  exodsed.   Bnt  In 
the  act  of  1870  provisitm  Is  made  as  to  bow 
such  power  shall  be  exercised,  to  wit,  *in  the 
same  manner,  and  to  the  same  extent  as  If 
she  were  unmarried."   It  seems  to  as,  therfr 
fore,  that  the  real  ot^ect  and  true  purpose  of 
the  constitutional  prmiUxm  above  refemd  to 
was  ^mply  to  r^eve  the  property  of  die  wife 
from  UaUU^  ftv  ber  husband's  debts,  and  to 
Invest  her  with  tbe  power  to  dlqpoae  oC  tbe 
same,  which  could  oidy  be  exercised  tn  Oie 
manna  th&a  ivescrlbed  by  law.  to  ^rtt,  tn 
tbe  manner  required  by  tbe  proviskms  of  the 
act  of  17%,  until  that  act  was  expressly  re- 
pealed tqr  tbe  act  of  1878,  above  referred  to, 
or  at  least  until  by  the  provlslniB  of  the  act 
of  1870,  above  cited,  tbe  act  of  1795  was  Im- 
pliedly rcvmled  by  tbe  provMon  In  that  act 
directing  that  all  deeds,  etb»  execrted  a 
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murled  woman  'WbU  be  ezecnted  by  her  In 
the  Mune  nuaam,  and  have  the  same  legal 
tent  and  effect  &b  if  she  were  unmarried." 
T)M  view  la  In  accordance  with  the  case  ot 
Townsotd  T.  Brown,  16  S.  C.  91,  where  It  la 
said:  "Bren  If  It  ahonld  be  conceded  that  the 
oblect  and  effect  of  this  clause  ot  the  con- 
stitntioD  waa  to  malce  a  married  woman  sul 
Juris  In  all  respects,  we  aee  no  reason  why 
the  legislature  might  not  require  a  jniry  ex- 
amination of  the  wife  as  evidence  of  the  fact 
that  sbe  had  reallr  signed  the  deed.  Just  as 
It  might  require  the  deed  of  a  ctMrpcMiatlon  or 
partnership  to  be  executed  with  certain  for- 
malities, as  the  only  condnalTe  evidence  of 
the  fact  thai  such  deed  was  in  fact  the  deed 
of  the  corporation  or  partnerahlp."  It  seems 
to  OS.  therefore,  that  nntU  the  prorlslona  of 
the  act  of  179S  were  repealed,  eltber  ex^nealy 
or  by  necessary  Impllcatlcm,  the  deed  of  a 
married  woman,  purporting  to  convey  her 
estate  of  Inheritance  was  Infective,  unless 
the  provisions  of  that  act  were  complied  with, 
which  it  is  CO  Deeded  was  not  done  in  this 
case.  We  do  not  aee  how  the  provIslonB  of 
the  constltntUm  of  1868  can  be  r^arded  as  a 
repeal  of  the  act  of  179S.  lliere  certainly 
was  no  express  repeal,  and  the  well-settled 
role  Is  that  repeals  by  Implication  are  not 
favored.  To  operate  such  a  repeal,  it  mnst 
be  necessarily  imiflled.  If  the  two  provisions 
can  stand  together,  no  repeal  can  be  Implied. 
We  do  not  see  how  there  la  any  conflict  be- 
tween the  constitutional  provision  which  sim- 
ply confers  upon  a  married  woman  the  same 
power  to  conv^  her  propvty  as  is  enjoyed  by 
an  unmarried  WMuan,  and  the  statutory  pro* 
vision  prescribing  the  manner  in  which  such 
power  shall  be  exercised  hy  a  married  woman. 
Inasmuch  as  the  so-called  release  of  Inher- 
itance here  relied  upon  was  executed  on  the 
28d  of  June,  1800.  prior  to  the  passage  ot  the 
act  ot  1870,  and,  of  course,  prior  to  the  passage 
ot  the  act  of  1873,  above  referred  to,  it  cannot 
be  regarded  as  effectual  to  convey  the  plaln- 
tUTs  estate  of  Inheritance,  because  not  in 
conq;iUance  with  the  provisions  of  the  act  ot 
179S.  which  was  the  law  in  force  at  the  time 
the  so-called  release  of  inheritance  waa  ex- 
ecuted. The  judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  coort  be  reversed, 
and  the  case  remanded  to  that  court  for  a  new 
trial 

POP:^     did  not  Btt  In  this  cub. 
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HARRBLL  t.  PARROTT  et  al 
QBnprraie  Court  of  South  Oandlna.    July  18, 
1897.) 

Novss— InnRBai^-OoNBinsRATioir— UsuBT. 

1.  Where  a  note  provided  for  Intmat,  with- 
«nt  specifying  the  rate,  an  agreement  subse- 
quently indorsed  thereon  for  the  payment  of  in- 
terest at  10  per  cent,  tram  a  date  in  tlie  paat 
was  not  void  for  want  ot  eondderation. 

2.  Nw  was  the  note  rsoderad  nsnrlona  by  sutdi 
asreement. 


Appeal  from  common  pleas  circuit  court  of 
Darlington  county;  James  Aldilch,  Judge. 

Action  by  S.  D.  HarreU,  administrator  with 
the  wlU  annexed  of  I.  M.  Harrell,  deceased, 
against  J.  N.  Parrott  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeal  Affirmed. 

Following  are  the  material  portions  of  the  de- 
cree of  the  lower  court: 

"This  Is  an  action  for  the  foreclosure  of  a 
mortgage  of  real  estate  dated  December  1,  1880. 
given  and  executed  by  J.  N.  Parrott,  defend- 
ant above  named,  to  I.  M.  HarreU,  testatw.  to 
secure  the  payment  of  the  promissory  note  of 
said  Parrott  to  said  testator,  of  date  December 
1, 1880,  for  the  sum  of  $1,840,  on  December  1, 
1881,  with  Interest  from  date.  Tbe  note  and 
mortgage  are  admitted,  and  the  comi^alnt  Is  hi 
the  usual  form,  demanding  Judgment  for  said 
debt  and  Interest,  less  certain  paymente  upon 
same  as  steted  In  said  complaint  The  other 
defendante  own  and  hold  alleged  Junior  Incum- 
brances upon  the  mortgaged  prenilsea,  and  for 
that  reason  are  made  parties  defendant  Tlie 
answer  of  the  defendant  Parrott,  after  admit- 
ting the  execution  and  delivery  of  said  note 
and  mortgage  as  alleged  In  the  complaint,  set  up 
several  defenses,  to  wit:  (1)  He  denies  that 
tbe  payments  are  correctly  stated  In  the  com- 
plaint, and  alleges  that,  over  and  above  the 
several  paymente  stated  therelD,  $174  were  paid 

on  day  of  January,  1884,  and  $182  were 

paid  on  March,  1885.    (2)  He  alleges  that 

from  time  to  time,  and  at  tbe  date  of  payments, 
testator  charged  and  received  usurious  interest, 
to  wit,  9  per  centum.  (3)  That  the  agre^ent 
of  October  20.  ISSS,  hidorsed  'ipon  the  back  of 
tbe  aforesaid  promissory  not^  wherein  defend- 
ant Parrott,  In  writing,  agreed  to  pay  Interest 
on  said  note  after  1883  at  tbe  rate  of  10  per 
centum  per  annum,  was  made  long  after  the 
original  contract,  and  was  made  for  a  greater 
amount  of  Interest  than  that  allowed  by  the 
statutes,  and  was  usurious.  (4)  That  a  home- 
stead was  set  off  to  defendant  out  of  the  mort- 
gaged proulses  after  he  had  made  said  mort- 
gage, (ff)  Sete  up  a  counterclaim  for  double  the 
amount  ot  Oiegal  interest  paid.  This  countov 
claim,  as  announced  in  open  court  was  aban- 
doned t>y  defoodant  and  therefore  needs  no 
conslderaticm.  (6)  Demands  an  accounting. 
The  other  defendants  either  answered,  setting 
up  their  Junior  liens,  or  defaulted.  AH  of  tliem 
were  duly  served.  The  case  came  on  and  was 
faeazd  by  the  court  upon  the  pleadings,  and  the 
testimony  teken  in  open  court.  This  case  has 
been  before  the  supreme  court,  and  was  by  that 
court  remanded  for  a  new  trial.    23  3.  B.  9iQ. 

"On  December  1,  1880,  when  the  CMitract 
herein,  evidenced  by  the  note  and  mortgage, 
was  mad^  the  act  of  1877  <16  St  at  Largo, 
326)  was  in  force.  Under  that  act  no  greater 
rate  of  interest  than  seven  per  centum  per  an- 
num could  be  charged,  and  the  penalty  for  lend- 
ing or  advancing  money  or  other  commoJity 
for  a  greater  rate  Is  a  forfeiture  of  all  Interest, 
and  a  limitation  to  the  recovery  of  the  prln- 
dpal  «un.  without  coste.  DT^,g<^teva5<big(^  [ 
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(Bfe  ta  this  can  in  not  In  Tlcdatiai  of  the 
piEOTMoni  of  fUt  fftatnte,  but,  on  the  contrary, 
an  In  exact  complUnoe  therewith-  On  the 
back  of  said  note  the  following  pajments  were 
Indoiaed  by  testattv,  to  wit,  on  Noronbor  -5. 

1881,  file  snni  of  $191.29,  and  cm  December  1, 

1882,  tbe  som  at  fllB.7a  l^a  defendant  Far- 
rott  Bays  that  these  payments  were  made  In 
■atlBfaction  of  tiie  Interest  doe  qpon  said  debt; 
that  said  Interest  was  calculated  at  the  rate  of 
nln^  and  not  seven,  per  centmn  per  annnm; 
ttiat  he  paM  Oils  Illegal  intoest;  and  that, 
therefore,  nnder  the  ptotWods  of  tbe  act  dted 
stqjtra,  plaintiff  can  only  recover  tbe  principal 
of  tltt  debt,  leas  payment,  and  without  any 
Interest  or  costs.  Tba  law  Is  plain,  and  the  tmr- 
den  of  innof  Is  upon  tbe  d^endant  to  sustain 
Us  all^tlfHis.  Let  na  examine  tbe  testmoay 
and  ascertabi  the  l^cta.  The  credits  upon  tbe 
note  abore  referred  to  are  In  wilting,  and  that 
writing  is  i^aln,  wltb  no  trace  of  ambiguity 
about  it  These  Indmonenta  say,  each  and 
both.  In  express  language,  that  the  said  sums 
were  received  as  paymoits  'on  the  within  note.' 
The  natural  and  legal  applications  of  these  pay- 
moits  would  be  (1)  In  satlsfactlan  c£  the  Inter 
est  thus  doe;  and  (2)  if  in  excess  of  Interest 

.  Oien  due,  towards  tbe  satisfaction  of  the  prin- 
dpal  debt  There  Is  not  a  word  In  dOier  of 
these  indorsementB  that  would  or  could  sug- 
gest that  these  payments  were  made  for  inter- 
est due  and  nothing  else,  or  that  can  be  con- 
strued as  solely  relating  to  Intact.  The  rec- 
ord Is  therefore  against  tbe  defendant  Parrott. 
But,  In  cases  of  osnry,  courts  will  go  bchmd 
reccvds,  bear  the  testimony,  and,  If  usury  be 
found,  express  and  condemn  It  Defendant  tes- 
tified as  a  witness  In  his  own  behalf,  and  waa 
allowed  to  testify  as  to  all  matters  save  and 
except  such  conversations,  transactions,  etc., 
as  were  had  between  himself  and  testator.  Ob- 
jections to  hta  testifying  as  to  these  matters, 
etc.,  based  upon  section  400  of  the  CoAe,  were 
made  by  cotinsel  and  sustained  by  the  court. 

"Except  the  paper  called  'Exhibit  O,'  next 
to  be  discussed,  there  Is  no  evidence,  iVorthy 
of  consideration,  to  be  considered.  Plaintiff, 
subject  to  exceptions,  admitted  that  Dr.  Luther 
Harrell,  If  present,  would  testify  that  Bxblblt 
C  was  made  by  him.  It  seems  that  Dr.  Harrell 
Is  a  son  of  the  testator,  and  that  be  was  a 
college  boy  at  home  on  vacation  when  be  made 
the  calculation  contained  In  G.  Testator  In 
1885,  while  quite  aged  and  physically  feeble, 
was  otherwise  very  well  preserved.  Defend- 
ant Parrott  testified  that  oa  the  day  be  signed 
the  agreement  on  the  back  of  the  note,  prom- 
ising to  pay  interest  at  the  rate  of  ten  per 
cent,  thereon,  that  testator  and  hi's  son  Luther, 
then  a  youth,  came  to  his  residence,  and  that 
Luther  Harrell  handed  him  the  paper.  Exhibit 
C.  Here  the  matter  mOa.  The  agreement 
signed  by  Parrott  and  mdorsed  on  the  note  does 
not  refer  to  Exhibit  C,  or  any  other  calcula- 
tion. They  have  no  connection,  and  do  not 
seem  to  fit  together;  that  is,  tbe  agreement  Is 
not  supported  by  the  calctilations.  These  cah 
cnlatltnis,  whldi  are  not  dated,  brought  the 


flgurea  down  to  January  1,  iSSi,  irtdto 
egrsement  Indmed  on  the  note  la  dated  Oet»> 
bcr  20,  1889.  It  would  be  a  fair  tnteenee, 
under  the  drcmnatances,  to  Infer  that  testa- 
tor got  his  son  to  make  tbeae  calculatlflns  on 
or  before  January,  1885;  that  be  was  trying 
to  get  defendant  Parrott  eltber  to  pay  op,  <x 
make  a  new  agreement  of  aome  Und,  If  fini> 
tber  time  was  to  be  granted  to  him;  that  tbe 
parties  negotiated  witb  each  other;  that  tbe 
Exhibit  O  plan,  or  whatever  plan  was  baaed 
upon  it,  was  rejected,  and  the  new  and  only 
agreement  between  these  parties  i^peaia  In 
tbe  Indnsement  i^>on  the  note  signed  bj  Mr. 
Parrott  $1340  waa  the  principal  of  the  note, 
It  was  dated  December  1, 1880,  and  doe  on  De- 
cembw  1, 1881.   The  first  payment;  of  9101.29, 

was  made  on  Novemba  ,  1881.   Tbe  cats 

of  mterest  from  date  waa  serai  per  cesoL.  pa 
annum.  So  that  interest  ran  from  Decomber 
1,  1880,  to  November  6.  1881;  that  la^  (or 
eleven  numths  and  five  days.  If  we  calculate 
the  Interest  to  November  5,  1881,  add  it  to 
the  principal,  and  deduct  the  payment,  we  w3 
find  that  the  payment  satisfied  the  mterest  Id 
full,  and  reduced  the  principal  to  91>768.ie. 
That  amount  of  principal  would  bear  mterest 
afterwards,  and  the  calculation  would  go  <m  In 
this  way.  Exhibit  O  is  made  up  in  such  a 
wi^,  besides  being  written  m  paKfl  and  lodls- 
tinct,  that  It  Is  rather  hard  to  understand  it 
I  can,  of  course,  see  the  figorea,  but  I  can't 
see  where  the  r^ht  to  use  those  figures  Is  de- 
rived from,  I  can't  see  how  Exhibit  O  la  oi- 
titled  to  weight  I  hold,  as  matter  of  fact, 
that  plaintiff  did  not  charge,  nor  did  defend- 
ant Parrott  pay,  interest  at  a  greater  rate  than 
seven  per  cent  per  annum  prior  to  January 
1,  1884.  On  October  20,  1886.  the  act  at  1882 
(18  St  at  Large,  35)  was  In  force,  and  under 
that  statute  7  per  cent  la  tbe  l^al  rate  of  In- 
terest In  tbe  absence  of  any  written  agreemoit 
for  a  higher  sum,  but  parties  may  stipulate  to 
writing  for  any  sum  above  7  per  cent  to  10 
per  cent  In  1886  defendant  Parrott,  in  wilt- 
ing todorsed  on  the  note,  and  referring  to  tbe 
debt  evidenced  by  It  made  an  'express  a^ree- 
menf  ta  these  words:  'Interest  on  within  note 
to  be  at  rate  of  ten  per  cent  after  1883.  Oct. 
20th,  1886.  J.  N.  Parrott'  That  contract  was 
legal,  and  Is  binding  upon  Mr.  Parrott  The 
facts  of  this  case  are  similar  to  those  In  tbe 
case  of  UUey  v.  Cavender,  31  S.  C.  :S82,  and 
It  Is  unnecessary  to  discuss  this  Issue  further. 
The  defendant  Parrott  baa  failed  to  prove  that 

he  paid  5174  on  his  note  on  tbe  day  of 

January,  1884,  and  also  flailed  toprove  his  alleg- 
ed payment  thereon  of  $132.00  on  the   

day  of  March,  1885.  A  credit  of  |77.80  should 
be  allowed.  Instead  of  tbe  oredit  of  $76  allied 
in  paragraph  7  of  the  complaint  The  other  pay- 
ments are  correctly  stated  to  said  paragraph. 

Townsend  ft  filoyd  for  appellants.  Woods 
&  McEarlan,  for  reapondent 

McIVER,  0.  J.   This  Is  an  appeal  from  a 

Judgment  of  foreclosure  of  a  mortgage  of  real 
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estate  rendoped  bj  Us  honor  Judge  Aldrlcb. 
The  decree  of  the  drcnit  judge  (which,  with 
the  exceptltme  thereto^  sbotdd  be  set  oat  In 
the  report  of  this  cose,  except  bo  mnch  there- 
of ss  relates  to  the  matter  of  homestead,  to 
which  there  Is  no  exertion,  and  that  part 
thereof  providing  for  a  sale  of  the  mortgaged 
premises)  sets  forth  folly  and  fairly  the  facts 
of  the  case,  and  hence  no  detailed  statement 
thereof  is  needed  here.  It  Is  sufficient  to  say, 
In  general  terms,  that  the  mortgage  was  given 
to  secure  the  imymeot  of  a  note  of  which  the 
following  is  a  copy:  "$1,840.  On  the  first  day 
of  Dec.  1881,  I  iHvmlBe  to  pay  I.  iL  Harrell 
or  order  eighteen  hundred  and  forty  dollars, 
for  value  received,  with  Interest  from  date. 
J.  N.  Parrott  S.]  Dec.  1.  1880."  Be- 
sides certain  credits  indorsed  on  the  note, 
which  were  allowed,  the  note  bears  the  tcA- 
lowlng  Indorsements:  "Interest  on  the  with- 
in note  to  be  at  the  rate  of  ten  per  cent,  after 
1883."  "Oct  20,  1885.  [Signed]  J.  N.  Par- 
rott" The  general  cpiestlons  raised  by  the 
appeal  are:  First  as  to  whether  defendant 
should  be  allowed  credit  for  certain  alleged 
payments  not  Indorsed  on  the  note;  seomd, 
whether  there  was  any  usury  in  the  transac- 
tion. 

The  question  as  to  payments  is  a  pmn  ques- 
tion of  fact  The  burden  was  on  the  defendant 
of  showing  other  payments  than  those  Indoraed 
on  the  note,  and  this  be  failed  to  show.  It  Is 
only  necessary  for  us  to  say  that  we  are  quite 
satisfied  with  the  views  prraented  by  the  cir- 
cuit Jndge  in  his  decree  as  to  this  matter. 

Aa  to  the  second  question.  It  Is  qnlte  certain 
that  the  note  does  not  show  on  Its  face  any 
evidoice  of  usury,  and  hence  It  was  Incumbent 
on  the  defendant  to  show  that  nevertheless 
there  was  usury  in  the  transaction.  For  this 
purpose  the  defendant  ndied  largely  upon  a 
paper,  marked  "Exhibit  C,"  set  ont  in  the  case, 
which  purports  to  be  a  calculation  showing 
the  balance  due  on  the  note  on  the  1st  of  Jan- 
nary,  1885,  In  which  It  appears  that  Interest 
was  calculated  at  the  rate  of  9  per  cent,  per 
annum  for  a  part  of  the  time  prior  to  the  let 
Januaf7,  1S83,  and  &om  that  time  at  10  per 
cent  At  the  trial  it  was  admitted  "that  If 
Dr.  Luther  Harrell  were  present  he  would  tes- 
tify that  be  made  the  figures  embraced  in  Pa- 
per C  subject  to  objections  as  to  the  admissi- 
bility of  such  testimony."  The  defendant  tes- 
tified that  this  paper  was  banded  to  him  by 
Dr.  Harrell  In  the  presence  of  the  testator,  I. 
M.  HarreU,  on  the  20th  of  October,  1885,  when 
the  indorsemrait  on  the  note  above  copied  was 
made.  What  relevancy  the  paper  styled  "Bx- 
hibit  0"  had  to  any  Issue  in  this  case,  we  are 
at  a  kes  to  perceive.  It  certainly  does  not  ap- 
pear that  any  settlement  was  made,  or  even 
proposed,  according  to  that  calculation.  On 
the  contrary,  it  appears  tiiat  on  the  same  day 
on  which  defendant  says  that  papa  was  hand- 
ed to  him,  another  and  a  different  arrangement 
was  made  between  the  parties,  and  evidenced 
ttie  indorsement  ttim  made  on  the  note 
and  algned  by  the  defendant  The  obvious 


meaning  and  effect  of  tUs  new  arrangement 
was  that  tiie  note  should  continue  to  bear'in- 
teteet  from  its  date  at  the  rate  of  7  per  cent 
per  annmn  until  after  the  expiration  of  the 
year  1883,  from  which  time  forward,  to  wit 
from  the  1st  of  January,  1884,  the  note  should 
bear  interest  at  the  rate  of  10  per  cent  per 
annum;  and  this  was  the  view  adopted,  and 
properly  adopted,  by  the  drcult  judge.  It  Is 
contended,  however,  by  appellant  that  there 
was  error  In  this  view,  for  two  reasons:  (1) 
Because  the  new  agreement  evidenced  by  the 
indorsemoit  la  without  consideration,  and  there- 
fore void;  (2)  because  It  provided  for  the  pay- 
ment of  the  higher  rate  of  interest  from  a 
date  anterior  to  the  date  of  the  new  agreement 
evidenced  by  the  indorsement  on  the  note. 
Both  of  those  positions  are  disposed  of  by  au- 
thorities.—the  first,  by  the  cases  of  Sanders 
V.  Bagwell,  as  first  reported  in  32  S.  0.  238, 10 
S.  E.  046,  and  next  in  87  S.  G.  146,  15  S.  B. 
714,  and  16  S.  E.  770,  and  by  the  recent  case 
of  Sloan  V.  Latimer,  41  S.  0.  217, 19  S.  B.  491, 
601,  in  which  last-named  case,  as  Is  well  said 
by  Mr.  Justice  McGowan,  the  effect  of  such 
an  Indorsement  or  memorandum  was  equiva- 
lent to  an  erasure  and  an  Interlineation  of  the 
note  as  originally  written,  so  as  to  express  the 
intention  that  the  note  was  to  bear  interest 
from  the  Ist  of  January,  1881,  at  the  rate  of 
10  per  cent,  per  annum.  The  new  promise  to 
pay  an  increased  rate  of  Interest  being  thus 
Incorporated  into,  and  becoming  a  part  of,  the 
note,  would,  of  course,  be  supported  by  the 
original  consideration.  This  would  be,  mani- 
festly, In  accordance  with  the  Intention  of  the 
parties,  as  repressed  by  the  words,  "Interest 
on  within  note  to  be  at  rate  of  ten  per  cent 
after  liS83."  The  second  position  is  disposed 
of  by  the  case  of  Utiey  v.  Cavender,  31  S.  C. 
282,  0  S.  E.  057,  where  precisely  the  same  point 
was  raised  and  decided  contrary  to  the  view 
contended  for  by  appellAnt  The  Judgment  of 
this  court  is  that  the  Judgment  of  the  drcult 
court  be  afilrmed. 


(«  &  0.  618} 

STATH  V.  ADAMS. 
(Soinmne  Court  of  heath  Can^na.  July  1, 
1897.) 

IkTOXTOA.TIJIO'  LlqUORS  — iNDtCTinNT  — JnusDio- 
TIOX. 

1.  Where  an  Indictment  charges  the  unlaw- 
ful handllDg  of  certain  liquors,  it  was  error  to 
charge  that  It  was  framed  nnda>  Dispensary 
Act  1896,  §  87,  prohihiting  the  handling  of  Uq- 
QOrs  "in  the  nighttime." 

2.  An  indictment  charging  the  "hauling"  of  liq- 
nora  In  not  within  DlspenBary  Act  1896,  (  87, 
probiUUng  the  "handling"  of  liquors. 

8.  Under  Oonst  1895,  the  duuve  of  transport- 
ing contraband  liquors  from  within  the  state  be- 
yond its  limits  is  a  mlsdnneanor  triable  in  the 
magistrates*  courts,  and  not  In  the  courts  of  gen- 
eral  sessioni. 

Appeal  from  general  sessions  i^rcnlt  court 
of  Spartanburg  coun^;  D.  A  Townsend, 
Judge. 

Alfred  Adams  appeals  from  a  conviction  of 
a  violation  of  the  dlspensaiy  lawy'-BeTeraecL 
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27  SODTHBASTEBN  RHPOBTEB. 


Hw  JadfB  wu  ngnastad  to  diaige  «a  fid* 
Iowa: 

"CO  nndn  Mctkn  33  of  Uw  act  known  aa 
ttie  'DtapeiuuT  Law,'  It  la  a  crime  to  bring 
liquor  into  tiie  atate^  or  tranaport  It  from 
place  to  place  within  thla  atate,  by  wagon, 
cart,  or  otherwise,  ponlahable  In  the  magla- 
trate'a  court;  and  the  court  of  aoBalona  can- 
not try  or  punlab  a  defendant  for  bringing 
Uquor  Into  the  atate,  or  transporting  It  from 
place  to  place  within  the  atate.  Hiat,  If 
the  Jury  are  aatlafled  that  the  defendant  did 
nothing  more  than  haul  llquw  Into  thte  atate 
In  a  wagon,  then  they  must  find  the  defend- 
ant not  guilty.  ^  That  there  la  dlatlnctlon 
between  tranaportlng  ftom  place  to  place 
within  ttda  atate,  and  handling  or  deUverlng 
contraband  Ilquw  In  tbe  nighttime,  and  that 
a  peraon  who  haula  llquw  in  the  nighttime 
cannot  be  convicted  of  liandllug  contraband 
liquor  In  the  nighttime  unless  It  be  proven 
beyond  a  reasonable  doubt  that  he  was  hand- 
ling contraband  Uquor  In  the  nighttime.  (4) 
That  It  devolves  upon  the  state  to  prove 
that  the  defendant  Is  guilty  as  charged  In 
the  Indictment,  and  proof  that  the  defend- 
ant was  found.  In  company  with  anotb^, 
traveling  along  the  highway  In  the  night- 
time with  ft  wagon  loaded  with  Uquor,  wiU 
not  Justify  a  conviction,  in  the  absence  of 
any  other  evidence  of  the  charge  of  handling 
and  d^verlng  contraband  Uquor  in  the  night- 
time. (5)  Tbe  court  Is  requested  to  define 
and  Instruct  the  jury  as  to  what  is  meant 
by  the  ptusse  'handUng  contraband  Uquor,* 
and  as  to  the  differences  between  the  offenses 
of  bringing  Uquor  Into  the  state,  and  hand- 
ling contraband  Uquor  In  the  nighttime. 
Thomp.  Trials,  S  1052.  That  a  peraon  has  a 
right  to  have  in  his  possession  five  gallons  of 
Uquor  for  private  use." 

The  Judge  charged  as  foUows: 

"Gentlemen:  Tbe  defendant  Is  charged  with 
violating  the  dispensary  law.  It  Is  a  viola- 
tion of  the  dispensary  law  to -transport  liquor 
as  charged  In  the  Indictment,  and  as  you 
have  heard  the  witnesses  testify,  of  course, 
a  man  may  vtcriate  the  law  In  two  different 
ways,  as  stated  by  the  solicitor.  He  may 
handle  It  In  the  nighttime,  and  thereby  vio- 
late section  87,  In  which  this  court  has  Juris- 
diction; and  be  may  violate  the  thirty-third 
section,  which  la  triable  In  the  trial  Justice's 
court  But  he  may  violate  section  37,  for 
handUng  In  the  nighttime,  also.  Then  tills 
court  can  try  it.  And  that  Is  what  he  Is  In- 
dicted for.^andUng  the  liquor  and  hauUng 
In  the  nighttime.  You  are  to  find  from  the 
testimony  whether  he  was  hauling  It.  I 
charge  yon  that  hauUng  it  In  a  wagon  as 
charged  would  t>e  a  sufficient  handUng.  A 
man  cannot  violate  the  law  and  get  around 
It  by  saying  that  'handling*  don't  mean  *haul- 
Ing.*  So  that  you  are  to  determine  from 
the  law.  Now,  under  another  section— under 
the  first  section— of  the  act,  transporting  Is  a 
violation  of  the  law.  Well,  you  are  to  find 
from  the  testimony  whether  he  hauled  that 


cmtraband  Ilquw  In  tha  nlghttlma  or  noL 
You  are  to  find  out  irtwOier  he  did  or  not 
Krery  man  knows  tbe  law.  Tbe  law  a^ 
every  matt  knowa  It,  and  erwy  man  that  was 
present^  aiding  and  abetting,  knowing  that 
he  was  hanUng,  or  assisting  in  hauling,  con- 
traband Uquor,  la  equally  guilty.  All  are 
equally  gull^.  If,  upon  the  wh<de  tcatl- 
mony,  yon  have  any  reaaonaUe  doub^  give 
the  defendant  the  benefit  of  It  The  reqnesti 
to  charge  are  refused,  except  In  ao  far  aa  I 
have  already  charged  you. 

■Vr.  Carson:  I  would  like  to  tasve  your 
honor  Instruct  the  Jury  that  Uie  defendant, 
Adams,  had  a  right  to  have  aa  mndi  as  live 
gallons  for  private  nae. 

"By  the  Court:  I  cannot  Inatmct  the  Jur; 
that,  because  he  had  no  auch  right  He  Is 
allowed  one  gallcm.  But,  If  he  had  flre  gal- 
l(ws,— the  law  is  written  In  bla<ft  and  white, 
—he  must  take  the  proper  meaanrea  to  pro- 
tect It.  He  must  go  to  the  prf^r  authori- 
ties, and  make  an  Inventory  there  of  vrtiat 
he  has,  and  get  the  protection  of  a  stamp  oe 
something  on  It.  But  he  cannot  go  and  haul 
around  five  gallons,  and  keep  It  In  bis  pos- 
session that  way.    The  law  don't  mean  that" 

The  jury  were  recalled,  and  Inatmcted  tar- 
ther  by  the  court: 

"In  looking  ov«  the  section  here,  I  think 
I  made  a  mistake  In  reference  to  the  five  gal- 
lons. I  saw  the  section,  and  did  not  look  at 
tbe  beginning  of  the  section.  If  a  man  has 
over  five  gallons,  he  may  protect  It  by  mak- 
ing an  Inventory  to  the  proper  authorities  and 
getting  a  stamp.  Of  course,  he  may  retala 
five  gallons  for  his  own  use  In  his  possession. 
That  does  not  apply,  however,  to  any  person 
who  is  aiding  and  abetting  In  transportlDg  or 
hauling  In  tbe  nighttime  more  than  five  gal- 
lons of  contraband  llquw.  So  that  If  yon 
come  to  the  conclusion  that  this  party  on  trial 
was  aiding  or  helping  to  haul  that  contra- 
band Uquor,  knowingly  helping  to  haul  It  and 
transport  It,  In  the  nighttime,  why  be  Is 
guilty,— as  guilty  as  the  party  that  was  haul- 
ing It.  I  wished  to  make  this  correction  be- 
fore you  reached  your  verdict." 

The  appellant  was  convicted,  and  sentenced 
to  pay  a  fine  of  $100,  or  six  months  on  tlie 
pubUc  works.  Appellant  gave  notice  of  ap- 
peal, and  asks  that  the  Judgment  below  be 
reversed  upon  the  following  grounds: 

(1)  That  the  Judge  erred  In  charging  the 
Jury  that  appellant  was  Indicted  for  handling 
the  Uquor  and  hauling  It  In  the  nighttime. 
(2)  In  charging  as  foUows;  "You  are  to  find 
from  the  testimony  whether  he  was  bauUng 
It.  I  charge  you  that  hanllng  it  In  a  wagon 
as  charged  would  be  a  sufficient  handling,"— 
In  effect,  charging  that  hauling  and  handUng 
are  synonymous  terms.  (3)  In  charging  as 
follows:  "Well,  you  are  to  find  from  the  tes- 
timony whether  he  hauled  that  contraband 
Uquor  In  the  nighttime  or  not.  Ton  are  to 
find  out  whether  he  did  or  not  Every  man 
knows  the  law.  The  law  says  every  man 
knowa  It,  and  evety  man  that  waa  preaeat,  aid- 
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tug,  and  abetting,  knowlBg  that  he  waa  haul* 
1^  or  assisting  In  hauling  contraband  UqiuMr 
la  eqnaUj  giillty,"-41iBr^,  In  effect,  charging 
tbB  Jury  that  erery  person  who  hauls  contra- 
band liquor  hi  the  nighttime  in  the  state  ot 
South  Quollna  Is  giUlty  of  "handling  cmtra- 
band  liquor  In  the  nighttime  or  dellTerlng 
aame,"  regardless  of  the  fact  of  whether  or 
not  the  llgnor  was  loaded  without  the  state 
of  South  Carolina.  (4)  In  charging  the  Jury 
as  follows:  **So  Uutt  If  yon  come  to  tte 
condnakn  that  this  party  on  trial  was  aid- 
ing and  helping  to  haul  that  oGntraband  liq- 
uor, knowlnc^  helping  to  haul  tt  and  tzaas- 
pot  it  In  the  nighttime,  why  he  Is  golUy, 
—as  guilty  as  the  party  wno  was  haollng 
It."— thereby,  bt  effMt,  charging  the  jury 
ttiat  a  person  who  hauled  liquor  In  tiie  ni^^ 
time  was  necessarily  gaOtj  of  "handling  oon- 
traband  liquor  In  the  nl^itttane."  QSi  In 
refusing  to  charge  the  Jury  that  the  court  of 
sessions  cannot  try  or  punish  a  deftedant 
for  bringhv  liquor  Into  the  state,  or  trans- 
porting it  trom  phu»  to  place  within  Uie 
state.  W  For  refusing  to  charge  the  Jury 
"that,  if  the  Jury  are  satisfied  that  the  de- 
fendant did  nothing  more  than  haul  liquor  In- 
to tiie  state  in  a  wagon,  thai  they  must  find 
the  defendant  not  guilty."  (7)  In  refusing 
appellant's  Qiird  request  to  charge,  namely: 
"That  there  Is  a  distinction  between  trana> 
porting  from  place  to  place  in  this  state,  and 
handling  contraband  liquor  In  the  nighttime, 
and  that  the  person  who  hauls  liquor  in  the 
nighttime  cannot  be  convicted  of  hflmiHTig 
contraband  liquw  In  the  nighttime  unless  it 
be  proTcn  beyond  a  reascmable  doubt  that  he 
was  handling  It"  (8)  In  refusing  appellanfa 
fourth  request  to  charge:  "^niat  it  devolves 
upon  the  state  to  prove  that  the  d^endant  is 
guilty  as  charged  in  the  Indictment,  and  ptoot 
that  the  defendant  is  found  In  company  vrlth 
another  traveling  ali»ig  the  highway  in  the 
nighttime  with  a  wagon  loaded  wlQi  liquor 
vrlll  not  Justify  a  conviction,  In  the  absence 
of  any  other  evidence  of  the  charge  of  hand- 
ling and  delivering  contraband  liquor  in  the 
nighttime."  (8)  In  refusing  to  define,  And  hi- 
struct  the  Jury  as  to  what  Is  meant  by,  the 
phrase  "handling  contraband  liquor,"  and  as 
to  the  difference  between  the  offenses  of 
brli^ng  Uquor  into  the  state  and  handling 
contraband  liquor  In  the  nighttime. 

Ralph  K.  Carson,  for  appellant  SoUcltor 
Sease,  tat  the  State. 

POPE!,  J.  The  following  statement  is  ex- 
tracted from  the  case:  "The  appellant  and 
one  Arch.  Young  were  Indicted  Jointly  for 
violation  of  the  dispensary  law.  The  Indict- 
ment contained  one  count  The  language 
thereof,  omitting  the  formal  imrts,  was  as 
follows:  *Dld  willfully  and  unlawfully  han- 
dle and  delivw  certain  contraband  liquors, 
to  wit  about  60  gallons  of  com  whisky,  con- 
trary to  the  form  of  the  statute,*  ete.  The 
proof  on  the  part  of  the  state  vraa  that  the 


appellant  and  Arch.  Young  were  arrested  oh 
the  morning  of  the  19th  of  December,  3886; 
about  four  o'clock,  traveling  along  the  high- 
way with  00  gallons  of  com  whisky.  The 
whisky  was  In  kegs,  and  was  concealed  by 
having  fodder  thrown  over  it  There  were 
no  utensUs  tm  measuring  or  dnwlng  liquor 
from  the  kegs  about  the  wagon,  nor  was 
there  any  proof  tending  to  show  a  sale  or  d»- 
livery  1^  tte  appellant  or  hia  co-defendant 
Ibey  were  elms^  driving  along  the  road 
with  the  Uquor  in  tlie  wagon.  Hie  testinUHiy 
for  the  defendante  was  that  th^  "purchased 
the  liquor  at  the  sttllbouse  of  one  Deuton,  in 
Polk  county,  N.  C,  about  six  o'clock  on  the 
previous  evening.  Denton's  stiUhouse  was 
about  21  or  25  miles  from  the  place  where 
appellants  were  arrested."  The  defendant 
Alfted  Adams  was  convicted,  and,  after  sen- 
tence, gave  notice  of  an  appe^  to  this  court 
The  report  of  the  case  vrlll  contain  the  re- 
queste  to  charge,  the  charge  of  the  presiding 
Judge,  and  the  exceptions  or  grounds  of  ap- 
peaL 

It  was  error  in  the  circuit  Judge  to  charge 
that  the  defendant  was  indicted  for  handling 
the  Uquor  and  hauling  It  In  the  nighttime. 
An  tnspectifm  of  the  single  count  ot  the  in- 
dictment shows  that  the  words  "in  the  night- 
time' are  omitted.  Tb»  circuit  Judge  charged 
the  Jury  that  the  Indictment  waa  framed  un- 
der the  thlrty-seTenth  section  of  the  dls- 
praisary  act  of  1886.  TbMt  section  distinctly 
provides,  "Any  person  handUng  contraband 
Uquor  In  the  nighttime,"  eto.  This  court  In 
the  case  of  State  v.  Pickett  25  S.  E.  47,  declar- 
ed: "Now,  whether  there  was  error  in  the 
charge  ot  his  Iwnor  that  the  words  in  the 
nighttime'  are  Immaterial  In  the  indictment 
dependa  entirely  on  whether  the  indictment 
Is  under  section  87;  for,  if  the  indictment  Is 
under  section  87,  it  is  quite  evident  that  It  Is 
essential  to  charge  and  to  prove  that  the 
handling  of  contraband  liquors  was  in  the 
nighttime,  for  so  It  Is  expressly  written  In 
the  statute."  The  first  exception  is  weU 
taken. 

The  second  exception  most  be  sustained. 
The  words  "handling"  and  "hauling"  are  not 
synonymous  words.  "Hauling"  is  a  trans- 
portation, while  "handUng**  involves  "touch- 
ing, holding,  moving,  or  managing  with  the 
hand."  State    Pickett  supra,  at  page  47. 

The  third  and  fourth  acOptions  are  prac- 
tically decided  by  what  we  have  said  In  dis- 
posing of  the  second  exception. 

The  fifth  exception  must  be  sustained.  The 
simple  charge  ot  tran^ortlng  contraband  Uq- 
uors  from  beyond  our  state  limlte  within  such 
limits  Is  a  tnlsdemeeiior  triable  in  the  court  ot 
trial  Justices,  under  the  constitution  of  1868^ 
when  tiUs  offense  occurred,  but  now,  under  the 
constituti<Mi  of  1686,  In  magistrates'  cotnla. 
State  V.  Pickett  supra. 

The  sixth  exception  Is  well  taken.  If  the 
trial  Justice  court  had  exclusive  Jurisdictioc 
of  the  (dfense  of  hauling  or  transirarUttg  Uq- 
nors  from  limita  beyond  our  state  within  the 
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limits  of  onr  state,  then  the  court  of  general 
H88I01U  bad  no  Jorfadletlon  thereof,  and  the 
appellant  was  entitled  to  an  acquittal  In  the 
latter  court. 

The  seTenth  ezcgjvtlon  must  be  snstalaed, 
under  the  views  we  hare  already  herein  an- 
nounced. 

The  eighth  and  ninth  eiceptloQS  beciHne  im- 
material. 

It  is  the  Judgment  of  this  coort  that  tbe  judg- 
ment of  tbe  circuit  court  be  reversed,  and 
that  the  cause  be  remanded  to  tbe  drcnlt 
court 


(50  S.  C.  23) 

PAUL  T.  SOnTHBBN  BY.  00. 
(Supreme  Coort  of  Sootti  Parol  ina.   Jul/  18, 

tm.) 

Pboctddbi  bbtobb  JainoB  —  Sibviob  or  Cok- 

Where  a  Bommons  Issoed  bv  a  jusyce,  re- 
pairing defendant  to  appear  for  trial  on  tue  14tli 
of  July  at  11  o'docK  a.  m.,  waa  not  aerred 
until  the  9th  of  Ju'y,  the  aammons  and  com- 
plaint bearing  such  date,  and  demanding  |16, 
the  entire  proceeding  waa  void  for  want  ot  ju- 
risdiction, under  Code  Civ.  Proc.  8  88,  sabd.  16, 
providing  that,  where  less  than  $25  la  demanded, 
the  complaint  shall  be  served  on  defendant  not 
less  than  five  days  before  ^  day  therein  fixed 
for  trial 

Appeal  from  common  pleaa  circuit  court  of 
ralrfleld  county;  R.  a  Watts,  Jndge. 

Action  by  John  F.  Paul  against  the  Soutb- 
em  Railway  Company  to  recover  damages  In 
the  sum  of  fl5  for  failure  to  deliver  a  bundle 
ct  clotblng  consigned  to  plaintiff,  wblch  the 
defendant  company  had  received  for  trans- 
portation. From  a  Judgment  on  appeal  re- 
manding tbe  cause  to  the  magistrate  before 
whom  tbe  action  was  brought  for  a  new  trial, 
defendant  appeals.  Reversed. 

W.  D.  Douglass,  for  appellant.  Ragsdale 
&  Ragsdale,  for  respondent. 

MelVBR,  C.  J.  The  plaintiff  sued  out,  be- 
fore a  magistrate,  a  summons  and  complaint 
1^  which  Judgment  was  demanded  against 
the  defendant  for  the  sum  of  $15.  These  pa- 
pers bore  date  the  8th  of  July,  1896,  and  re- 
quired tbe  defendant  to  appear  for  trial  on 
the  14th  of  July,  1896.  at  11  o'clock  a.  m. 
The  summons  was  not  served  on  the  defend- 
ant until  tbe  9th  of  July.  The  defendant,  by 
Its  counsel,  appeared  before  the  magistrate 
on  the  day  appointed  for  the  trial,  and  ob- 
jected to  tbe  jurtsdictlon  of  the  court  upon 
the  ground  that  the  summons  and  complaint 
had  not  been  served  five  days  before  the  day 
appointed  for  trial.  Tbe  objection  was  over- 
mled,  and  tbe  magistrate,  after  hearing  the 
tmtimoa^  iadduced  by  tbe  plaintiff,  rendered 
judgment  In  his  favor  for  the  sum  of  yiC^  to- 
gether with  costs.  From  this  judgment  de- 
fendant appealed  to  the  court  of  common 
pleas  upon  the  ground  that  tbe  magistrate 
had  no  jurisdiction  to  try  tbe  case,  and  there- 
fpre  no  Jurisdiction  to  render  thf  Judgment 


appealed  from.  This  appeal  was  heard  by  bit 
honor.  Judge  Watts,  who  sustained  tbe  Ju- 
risdictional objection  raised  by  defendant, 
but  rendered  judgment  remanding  the  case 
to  tbe  magistrate  lot  a  new  trial.  Fnun  thli 
Judgment  defendant  appeals  to  this  court, 
pubstantlaUy  upon  the  ground  that  the  whole 
proceeding  should  have  been  set  aside  as  noli 
and  void  for  want  of  Jurisdiction,  and  bence 
there  vraa  oxor  In  remanding  the  case  for  a 
new  triaL 

There  Is  no  doubt  that  the  circuit  Judge 
was  right  In  sustaining  tbe  Jurisdictional  ob- 
jection. Subdivision  16,  §  88,  Code  CIv.  Proc; 
Simmons  v.  Cochran,  29  8.  C.  SI,  6  8.  B.  859; 
Adklns  V.  Moore,  43  8.  C.  173.  20  S.  B.  985; 
and  Kelley  v.  Kennemore  (S.  0.)  26  S.  El.  1^. 
This  being  so.  it  seems  to  us  that  tbe  lack  of 
Jurisdiction  rendered  the  whole  proceeding 
void,  and  hence,  as  was  done  In  Adkins  v. 
Moore,  supra,  the  whole  proceeding  should 
have  been  dismissed  for  want  of  jurisdiction 
without  prejudice  as  to  the  merits  of  the 
plaintiff's  claim.  The  judgment  of  this  court 
is  that  tbe  Judgment  of  tbe  circuit  court  re- 
manding tbe  case  to  a  magistrate  for  a  new 
trial  be  reversed,  and  that  the  case  be  re- 
manded to  the  circuit  court,  with  lnstruf:tIons 
to  dismiss  the  proceedings  for  want  of  Jn- 
rlsdlctlon  vrltbout  prejudice  as  to  the  meriti 
of  plainturs  cliUm. 


(49  &  a  m) 

8TATB  T.  GANNON. 

(SiipKme  Court  of  South  CaicAiiia.   July  Vt, 
1887.) 

Homotm— 'BSviDHTOB  —  ConrESBioBS  —  iHSntco- 

TIOBS. 

1.  On  a  trial  for  murder,  evidence  that  the 
hoose  of  witness  had  been  broken  into  twice  prior 
to  the  night  of  the  murder  waa  admissible  to  ex- 
plain the  presence  of  deceased  in  the  hoase  ot 
witness  when  he  waa  killed,  be  having  been  ittt 
there  to  protect  it 

2.  Where  the  court  admits  evidence  stating 
that,  if  it  proves  thereafter  irrrievaut.  he  woold 
hear  a  motion  to  reject  it.  and  &e  matter  is  not 
again  called  to  his  attentioD,  Its  admission  Is  not 
error. 

8.  Wbether  a  confession  is  free  and  volnntaiy 
is  a  questioQ  addressed  to  the  judgment  of  the 
trial  fudge,  and  cannot  be  reviewed  00  appeaL 

4.  A  request  to  charge  Is  necessary  as  a  bads 
for  an  exception  for  an  omission  to  choi^  a 
specific  proposition  of  law. 

5.  Where  two  persons  are  present,  who  are  act- 
ing in  concert  for  an  unlawful  purpose,  and  a 
person  Is  killed  one  of  them,  in  pursuance 
of  the  common  design,  it  matters  not  which  one 
fires  the  fatal  shot. 

6.  The  jury  are  the  sole  judges  as  to  tbe  weight 
or  sufficiency  of  the  statements  of  defendant. 

7.  Under  Const  art  4,  {  26,  declaring  that 
the  Judges  shall  not  diarge  Juries  in  respect  to 
matters  of  fact,  a  charge  refendng  to  matter* 
of  fact  Is  emmeons,  though  the  facts  or  testi- 
mony to  which  he  refsrs  u  undisputed,  in  tbe 
sense  that  no  eridenoe  has  been  offered  to  contra- 
diet  It 

Appeal  from  general  eeeslona  drcnlt  court 
of  Spartanburg  conn^;  Bmest  Qaxy,  Judge. 

Chris  Gannon  was  convicted  of  murdes,  and 
Vfpeala.  Reversed. 
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Judge  OatT  charged  tbe  jury  aa  fi^ows: 
"Mr.  Vweama  and  Gattlemen  of  the  Jury: 
It  la  a  matter  ct  cxmgraSxHaaoo.  to  70a,  after 
b&rint  listened  ao  pattently,  not  only  to  the 
BwiSmBB  In  thla  caw,  bvt  to  fiie  arguments 
tbat  have  bem  made  botb  on  beAiaU  of  tbe  de- 
f  enae  and  on  the  part  ci  the  itate,  that  tout 
labors  afe  now  drawing  to  a  doee;  and  I  take, 
as  an  eaniert  of  tbe  elncertty  of  Toor  labors, 
tbe  attoitlve  manner  In  which  yon  have  lis- 
tened, as  I  Bald«  not  only  to  evidence,  but  to 
Hie  argtmients. 

"The  def^dant  In  this  case  Is  Indicted  for 
tbe  crime  of  murder,  which  Is  d^ned  by  the 
statute  law  ot  this  state  to  be  the  unlawful 
killing  of  any  person,  with  malice  aforetbongbt, 
dther  expressed  or  implied.  Now,  under  the 
rulings  of  the  conrts  of  this  state,  Mr.  Fore- 
man and  gentlemen  of  the  Jnry,  there  Is  very 
little  law  In  the  case.  There  are  no  special 
defenses  set  op,  sncb  as  s^-defense  or  alibi 
or  those  afflrmatlTe  defenses  which  require  a 
lengthy  charge  upon  the  law  to  the  jmr,  but 
the  defense  set  up  here  is  'Not  guilty.'  In 
other  words,  the  defendant,  by  that  plea,  de- 
nies that  be  did  the  killing.  It  is  necessary, 
then,  that  the  state  show  that  the  deceased 
was  murdered,  and  murdered  by  the  defoad- 
ant  In  all  cases  the  state  Is  called  npon  to 
proTe  what  Is  known  as  the  'corpus  delicti,' 
which.  In  idaln  EngUsb,  is  that  crime  has  been 
conunltted,  and  that  the  defendant  did  it 
Now.  your  Inctuiry  will  be:  Was  the  deceased, 
John  H.  Blasslngame.  murdered  on  the  11th 
of  Angost,  and,  If  so,  did  the  defendant  do  It? 
In  order  to  determine  that,  yon  will  take  Into 
ctmslderation  what  has  been  termed  here  'dr- 
cnmstantlal  evidence.'  Now,  there  exists  In 
tbe  minds  of  a  great  many.jurors  and  a  great 
many  g6od  citizens  the  view  that  they  will 
not  convict  of  the  crime  of  murder  upon  cir- 
cumstantial evidence.  It  Is  improper,  Mr, 
Foreman  and  gentlemen  ot  the  Jury,  to  enter- 
tiUn  any  such  views  as  tbat  The  law  rec- 
eptees, on  the  criminal  as  well  as  on  the  civil 
side  of  the  court  circumstantial  evidence: 
and,  from  tbe  very  nature  of  existing  affairs 
of  society,  It  Is  necessary  that  drcmnstantlal 
evidence  should  be  relied  opon,  and  It  stands 
just  as  high  in  the  eyes  of  tbe  law  as  poettiv'e 
testimony  If  It  brings  conviction  to  the  minds 
of  the  JnrocB.  Now,  yon  will  bear  In  mind  that 
there  are  two  kinds  of  evidence,— positive,  or 
direct,  uid  cbCnmstahttal.  Praltive  testimo- 
ny Is  where,  If  A.  were  to  testify  to  a  fact  that 
*I  saw  B.  kin  O..'  that  would  be  posftive  evi- 
dence. But  a  set  of  clrcnmstances  may  be 
testified  to  wblch  would  lead  yon  to  c<»ne  to 
that  conclusion,  although  there  might  be  no 
eyewitness  to  the  killing.  Therefore  circum- 
stantial evidence  Is  where  witnesses  testify 
to  a  given  state  of  facts,  from  which  a  Jury 
are  to  draw  a  conclusion.  Now,  In  this  case 
the  state  relies  upon  the  admissions  ot  the 
defendant,  and  also  a  chain  of  clrcnmstances, 
which  la  Introdnced  for  the  purpose  of  cor^ 
robcwatlng  tbe  statement  of  the  defendant 
The  law  aaya  It  la  neror  safe  to  otunlet  qpon 


the  uneoiTDborated  atatement  of  a  defoidast 
Tbat  means  this:  That,  U  tbe  only  evidence 
on  the  part  ta  tbe  state  la  tb»t  tbe  dtfwdant 
states  tbat  be  bid  killed  an  Indlyldnal,  the 
law  says  Oiat  It  la  not  aafe  to  convict  on  that 
statement  alone,  nncorroborated;  bnt,  vhae 
a  d^endant  makes  an  admission,  It  takes  but 
slight  evidence  to  make  the  corroboratloa. 

"Now,  you  will  take  first  Into  consideration: 
Did  tiie  defendant  make  a  statement  which 
would  ,  lead  yon  to  believe  tbat  he  was  In  the 
house?  Under  what  circumstances  was  he  In 
tbat  house?  And  from  the  fact  tbat  be  was 
thei'e,  and  the  bullet  holes  appearing  in  the 
wall,  aa  detailed  here  by  the  witnesses,  are 
you  satisfied  that  a  murder  was  committed  In 
the  bouse^  and  was  tbe  defendant  present? 
If  yon  find  that  he  waa  presrait,  was  be  there 
alone,  or  was  be  there  in  concert  with  anoth- 
er? It  Is  alleged  here  that  the  defendant  was 
not  there  alone,  but  tbat  he  made  a  state- 
ment charging  William  Johnson— I  believe 
was  the  name — with  having  done  tbe  shooting. 
I  charge  you  tbat  if  there  were  two  present, 
and  they  were  there  acting  in  concert  it  mat- 
ters not  which  one  fired  the  fatal  shot  It 
they  were  there  to  give  aid  or  to  render  as- 
sistance the  one  to  the  other,  the  law  would 
say  in  that  instance  that  the  hand  of  one  was 
the  hand  of  both.  All  are  principals,  and  an 
accomplice  In  crime  is  Just  aa  gntlty  in  the 
eyes  of  tbe  law  as  the  actoal  f^n.  To  Illus- 
trate to  you:  If  a  burglary  Is  being  com- 
mitted, and  A.  fltanda  on  tbe  outside,  while 
B.  enters,  and  commits  tbe  burglary,  while 
A.  Stands  out  and  watches  near  oaougb  to 
'  give  aid  or  render  assistance  If  necessary,  be 
is  deemed  In  the  eyes  of  the  law  as  principal, 
and  be  is  held  to  be  Just  as  gull^  as  is  the 
actual  fdon  who  goes  in  and  commits  the 
robbery.  Now,  are  you  satisfied  that  this  de- 
fendant was  there  present?  If  he  was  there 
tm  an  unlawful  mis^Mi,  then  he  could  not 
set  up  the  plea  that  he  acted  In  s^-defenae, 
because  the  law  says,  before  one  can  set  up 
the  plea  of  sdf-defense,  be  must  be  without 
fault  in  bringing  about  tbe  necessity  to  ktlL 
So,  if  yon  find  tbat  the  deceased,  John  H. 
Blasslngame,  was  there  for  the  purpose  of 
protecting  that  house,  and  tbe  defradant  and 
an  accomi^ce,  or  tbe  defendant  alime,  enter- 
ed the  house  for  the  purpose  of  robbery,  and, 
being  detected  there,  undertook  to  defend 
themselves,  they  coold  not  set  up  self-defense. 
They  were  In  fault— evildoers  in  the  start— In 
bringing  about  the  necessity  to  kill.  Tbe  plea 
of  self-defense  cannot  enter  under  such  a 
state  of  facts. 

"Now,  what  do  the  circumstances  convince 
yon?  Tou  are  the  sole  Judges  of  the  facts. 
The  rule  as  to  circumstantial  •evidence  Is  this: 
that  each  chrcumstance  most  be  consistent  the 
one  with  the  other,  and  must  point  w  directly 
to  the  guilt  of  the  accused  as  not  to  admit  ot 
any  other  reasonable  hypothesis  ttian  that  of 
guilt  That  simply  means  this:  tbat  a  circum- 
stance would  not  be  taken  as  a  link  in  a  chain 
of  drcumstantlal  evldcnoa  aa.agalapt^D.  wbai 
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tbe  dicnmstence  points  to  the  gnllt  ot  C,  who 
18  not  on  tiial;  and  a  chain  of  clrcumstaQtla] 
evidence  1b  measured  hy  the  weakeet  link  In 
It  To  llltutrate  to  yon:  If  a  pendulum  were 
suspended  by  a  chain,  and  In  that  chain  there 
was  a  defectlre  link,  the  strength  of  that 
chain  would  be  the  gtren^th  of  that  weakest 
link  In  it.  The  chain  would  hold  up  no  more 
than  the  weakest  link  in  it  Whenever  that 
link  broke,  the  pendulum  would  faU.  That  Ig 
the  test  and  measure  of  circumstantial  evi- 
dence, that  each  circumstance  must  be  con- 
sistent with  seme  other  circumstance,  and  they 
must  point  so  directly  to  the  guilt  of  the  ac- 
cused as  not  to  admit  of  any  other  reasonable 
hypothesis  than  that  of  guilt 

''*You  have  heard  tbe  witnesses  detail  the 
fact  that,  shortly  after  tbe  shooting  was 
heard  In  that  house,  they  went  la,  and  saw 
the  prostrate  form  of  Capt  Blasslngame, 
and,  after  some  Investigation,  the  policemen 
proceeded  to  the  house  where  this  boy  was 
staying,  to  his  mother's  house,  and  there 
found  him  shot  What  does  that  circum- 
stance satisfy  you?  If  some  one  else  shot 
him,  if  the  circumstance  point  to  the  fact 
that  some  one  else  shot  him,— gamblers  over 
In  Twitty's  Grove,— that  would  not  be  a  cir- 
cumstance to  connect  him  with  the  murder 
of  Capt  Blasslngame,  If  that  circumstance 
points  to  the  fact  that  he  was  shot  by  some 
one  dse;  and  that  Is  what  the  law  means 
when  it  says  these  circumstances  must  be 
consistent  one  vrlth  the  other.  Do  you  ac- 
cept tbat  theory,  or  do  yon  accept  the  theory 
of  the  state,  that  while  In  tbat  bouse,  he  re- 
sisted, and  while  resisting,  both  parties 
shooting,  he  fired  tbe  fatal  shot  And  in  that 
encounter  got  shot  himself,  and  returned  to 
his  home?  Does  that  satisfy  you  that  he 
was  in  that  house?  Does  that  satis^  you 
tliat  he  participated  In  the  murder  of  Capt 
Blasslngame,— in  the  killing  of  Capt  Blass- 
lngame? If  so,  then  you  would  Join  the  cli^ 
cumstances  together,  and  the  test  is,  do  they 
satisfy  yon  beyond  a  reasonable  doubt  that 
the  state  has  made  out  its  case?  Now,  when- 
ever tbe  minds  of  the  Jury  bare  arrived  at 
that  stage,  it  matters  not  whether  you  have 
come  to  that  conclusion  from  circumstantial 
or  posltlTe  evidence.  Do  the  facts  that  tbe 
state  have  proven  here  satisfy  you  that  the 
deceased,  John  EL  Blasslngame,  was  murder- 
ed, and  did  the  defendant  do  It?  Now,  If  yon 
are  satisfied  of  that  fact,— 4t  matters  not  up- 
on what  testimony,  wbetbwcircumstantlal  or 
positive,— If  you  are  so  satisfied,  if  your 
minds  have  arrived  at  that  conclusion,  then 
It  would  be  your  du^  to  find  a  verdict  In  ac- 
cordance with  such  conclusion. 

"Now,  Mr.  Foreman  and  gentlemen  of  the 
Juiy,  the  defendant  is  entitled  to  the  benefit 
of  any  reasonable  doubt  you  might  have  up- 
on any  material  fact  of  the  case,  necessary  to 
make  out  the  case  on  the  part  of  the  state; 
and,  as  stated  to  yon  by  counsel,  this  is  a 
case  In  which  you  can  find  a  special  verdict 
If  yoo  find  thie  defendant  guilty,  simply  say 


*Oull^,*  which  means  guilty  of  the  otfense 
charged,— murder;  and  think  tiiat  there  are 
any  extenuating  clrcomstances  suggested  t« 
yoo,  or  from  any  canse  that  yon  may  see 
proper,  you  have  tbe  right  to  find  a  special 
verdict,  recommend  him  to  tbe  mercy  of  tbe 
court  Tbat  recommendation  of  Itself  cban- 
ges  the  punishment  If  you  find  him  guilty, 
and  recommend  blm  to  the  mercy  of  tbe 
court  which  Is  Imprisonment  In  the  state  pen- 
itentiary at  hard  labor  for  tbe  period  of  bis 
entire  life.  If  you  find  that  tbe  element  of 
murder  is  wantlng,~bas  not  been  made  out 
-and  that  he  killed  the  defendant  tmt  kill- 
ed him  in  the  sudden  heat  and  passion,  wbile 
his  reason  was  dethroned,  why  you  can  find 
him  guilty  under  this  Indictment  of  man- 
slaughter, or  you  can  find  him  'Not  guilty-' 
So,  your  verdict  will  be  one  of  four:  *Gailty,' 
which  would  be  guilty  of  the  offense  cbar- 
ged;  'Guilty,  with  a  recommendation  to 
m&Ky;*  'Guilty  <a  manslaughter;*  ae  'Not 
guilty.'  Take  the  record,  gentlemen,  and 
find  a  verdict" 

Notice  and  groimds  of. appeal: 

"Tbe  defendant  gives  notice  tbat  be  ap- 
peals to  the  supreme  murt  from  tbe  rulings 
and  tbe  charge  to  the  Jury  of  his  honor. 
Judge  Ernest  Gary,  in  tbe  above-stated  case, 
on  the  following  grounds,  to  wit:  (1)  Be- 
cause his  honor  erred  In  allowing  the  wit- 
ness J.  M.  Blford  to  testify  after  objection 
that  his  house  had  been  broken  into  about 
three  days  before  the  homicide  on  Thurs- 
day, and  again  on  Saturday,  when  thraw  was 
no  evidence  to  connect  tbe  defendant  (ap- 
peUant)  with  such  breaking  and  entering, 
the  said  testimony  tending  to  prejudice  the 
minds  of  the  Jury.  (2)  Because  his  honor 
erred  in  allowing  the  witness  Otto  Dallas  to 
testify  after  objection  that  he  saw  the  de- 
fendant <appellant)  at  or  near  the  place  of 
the  homicide  on  Thursday,  before  the  kill- 
ing, on  Sunday.  (8)  Because  bis  honor  «t- 
ed  In  allowing  tbe  witness  J.  M.  Elford.  be- 
ing recalled,  to  testify  after  objection  that 
he  and  his  wife  were  not  at  borne  on  the 
Thursday  afternoon  before  the  homicide,  on 
Sunday,  the  same  being  irrelevant  and  Itr 
(Competent  and  tending  to  prejudice  tbe 
minds  of  the  Jury.  (4)  Because  hto  hoa<»- 
erred  in  allowing  the  alleged  confession  and 
statement  of  the  defendant  (appellant),  as 
testified  to  by  J.  W.  McAbee  and  Dr.  G.  De- 
Folz  Wilson,  when  it  appeared  tbat  said  al- 
leged confession  and  statement  were  not 
free  and  voluntary,  made  by  the  defendant  It 
appearing  at  the  time  that  the  said  defend- 
ant (appellant)  was  suffering  great  pain,  and 
was  then  under  the  influoice  of  morphine  or 
other  narcotics,  and  for  these  and  other  rea- 
sons should  have  been  excluded;  and,  if  the 
said  testimony  was  allowed  under  any  view, 
bis  honor,  the  Judge  presiding,  should  have 
Instructed  and  charged  the  Jury  that  the 
alleged  statement  or  confession  made  by  tbe 
defendant  (appellant)  should  not  have  any 
more  weight  with  them  thana  featbM;  Be 
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■bonld  hare  further  charged  the  Jury,  If 
they  believed  the  ollesed  confeulon  or  Btate- 
ment  of  the  defendant  and  If  he  went  to  the 
bouse  where  the  homicide  was  committed 
with  another  person,  and  that  other  penon 
did  the  killing,  there  being  no  concert  of  ac- 
tion or  prevlons  arrangement  between  the 
accused  and  the  person  who  did  the  klUlog 
(to  kill  and  murder),  then  and  In  such  caae 
tber  must  find  the  accused  defendant  not 
guilty;  and,  if  they  had  any  doubt  about 
who  fired  the  fatal  shot,  they  must  give  the 
defendant  the  benefit  of  the  donbt  Be- 
cause his  honor  erred  in  allowing,  and  net 
striking  out,  the  testimony  of  Dr.  Wilson  on 
motion,  when  it  appeared.  In  regard  to  the 
alleged  statement  and  confession  as  detail- 
ed by  Dr.  Wilson,  that  the  said  defendant 
was  then  suffering  great  mental  anxiety, 
and  was  in  much  pain,  and  that  he  was  un- 
der the  Influence  of  opium,  and  upon  the 
further  ground  that  It  was  not  free  and  vol- 
untary. (6)  Because  his  honor  erred  In  not 
charging  the  Jury  that  it  is  not  safe  to  con- 
vict the  defendant  upon  uncorroborated 
statement  and  confessions,  made  by  the  de- 
fendant; that  a  statement  or  confession 
made  by  the  defendant  must  be  taken  as  a 
whole,  and  such  statement  and  confession 
must  be  solved  In  favor  of  the  defendant, 
giving  to  the  defendant  the  benefit  of  every 
doubt.  (6)  Because  his  honor  erred  In  char- 
ging the  jiiry  upon  questions  of  fact  to  wlt; 
'Now,  In  this  case  the  state  relies  upon  the 
admissions  of  the  defendant  and  also  a 
chain  of  circumstances  which  Is  introduced 
for  the  purpose  of  corroborating  the  state- 
ment of  the  defendant  Now,  yon  will  take 
into  consideration,  first:  Did  the  defendant 
make  a  statement  which  would  lead  you  to 
believe  that  he  was  In  the  house?  Under 
what  circumstances  was  he  In  the  house? 
AUd  from  the  fact  that  he  was  there,  and 
the  bullet  holes  appearing  in  the  wall,  as 
detailed  here  by  the  witnesses.  Now,  what 
do  the  circumstances  satisfy  you?  Ton  have 
heard  the  witnesses  detail  the  fact  that 
shortly  after  the  shooting  was  done  In  that 
house,  they  went  in,  and  saw  the  prostrate 
form  of  Capt.  Blasslngame;  and,  after  some 
investigation,  the  policemen  proceeded  to 
the  house  where  this  boy  was  staying,  to  his 
mother's  house,  and  there  found  him  shot 
What  does  that  circumstance  satisfy  yon? 
I>o  you  accept  the  theory  of  the  state  that 
while  in  that  house  he  resisted,  and  while 
resisting,  both  parties  shooting,  he  fired  the 
fatal  shot  and  in  that  encounter  got  shot 
himself,  and  returned  to  his  home?  Does 
that  satisfy  yon  that  be  was  In  the  house? 
Does  that  satisfy  you  that  he  participated 
In  the  murder  of  Ga.pt.  Blasslngame,  If  yon 
find  it  was  murder?  If  so,  then  you  would 
join  the  drcumstances  together.  Do  the  facts 
that  the  state  has  proven  satisfy  you  that  the 
deceased,  John  H.  Blasslngame,  was  murder- 
•d,  and  did  the  def«idant  do  Itr  " 
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C.  J.  Hunt  C  F.  Dm,  and  A.  M .  Boozer,  tor 
appellant,   mos.  S.  Sease^  for  the  State. 

J0NB8,  J.  Appdknt  seAa  to  reverse  the 
judgment  Imposed  upon  Us  Qjuvlctlon  under 
indictment  for  the  murder  of  John  H.  Blass- 
lngame, committed  In  Spwtanbarg  dty,  Au- 
gust 15,  1806. 

1.  It  Is  excepted,  ibst  that  the  clrcoK  Judge 
erred  In  allowing  the  witness  J.  M.  Blftnd  to 
testify  that  bis  house  bad  been  broken  Into  on 
Thursday,  and  again  on  Saturday,  before  the 
homldd^  which  occurred  m  Sunday.  We  do 
not  see  any  error  In  admitting  tbls  testimony.- 
It  was  merely  exidanatory  of  the  presence  of 
the  deceased  In  the  house  of  tiie  witness,  when 
he  was  killed,  he  having  beeai  left  In  the  bouse 
to  protect  It  during  the  absoice  of  tbe  owner, 
and  could  not  have  prejudiced  defendant 

2.  It  la  next  excepted  that  there  was  emw  In 
allowing  the  witness  Otis  Dallas  to  testify  tiiat 
he  saw  appelant  at  or  near  the  place  of  the 
homicide  on  Thursday  before  the  homldde. 
When  this  testimony  was  ofFered,  It  was  ob- 
jected to  as  Irrelevant  The  judge  remarked 
that  he  did  not  see  its  relevancy  at  that  stage 
of  the  case,  but  held  tiiat  It  tnight  appear  rele- 
vant later  on.  He  therefore  admitted  the  tes- 
timony for  the  time,  and  said  that  U  Its  rde- 
vancy  was  not  shown,  he  would  hear  a  motion 
to  reject  it.  The  matter  was  not  again  called 
to  his  attention,  by  motion  or  otherwise.  We 
think,  however,  that  the  testimony  was  rele- 
vant, as  tending  to  show  appellant's  acQuatnt- 
ance  with  the  premises,  as  one  of  a  number 
of  drcumstances  rdled  on  by  the  state  to  show 
appellant's  presence  in  tiie  bouse  at  the  time  at 
the  homicide. 

3.  Error  is  alleged  In  allowing  tbe  witness 
Elford  to  testify  that  he  and  his  wife  were 
not  at  home  on  Thursday  afternoon  before  the 
homldde.  This  was  not  pressed  in  argument 
The  testimony,  U  rdera&t  vas  not  prejudicial 
to  appellant. 

4.  It  Is  ni^ed  that  there  was  error  In  al- 
lowing the  witnesses  J.  W.  McAbee  and  Dr. 
De  Foix  Wilson  to  testify  as  to  a  statement 
or  a  confession  by  appellant  because  the  same 
was  not  free  and  voluntary,  and  was  made 
while  ajqpellant  was  sufterlng  great  pain  and 
moital  anxiety,  and  was  also  under  the  influ- 
ence of  morphine.  To  render  a  confession  ad- 
missible In  evidence,  the  trial  judge  must  be 
satisfied  that  it  is  free  and  v<^nntary;  but 
whether  a  confession  is  free  and  voluntary  la 
a  question  of  fact  necessarily,  In  the  first  In- 
stance, addressed  to  the  judgment  of  the  trial 
judge.  In  a  case  at  law  this  court  has  no 
Jurisdiction  to  reverse  the  circuit  court  on  a 
question  of  fftct  When  a  drcnit  Judge  is  at- 
isfied  that  a  confession  is  free  and  voluntary, 
he  commits  no  error  of  law  In  admitting  it  In 
evidence.  See  the  separate  opinion  of  CtrieC 
Justice  Mclver  in  State  v.  Oarson,  36  S.  O. 
S34,  15  S.  E.  688.  It  follows,  as  a  matter  of 
course,  that  the  fact  that  the  appellant  at  the 
time  of  the  alleged  confession  was  suffering 
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great  pain  and  mental  anxiety,  or  was  under 
the  Influence  of  mort^ine,  given  to  rellere  him 
of  such  pain,  pieseuts  no  quertion  for  the  cog- 
ntaaihce  of  tbla  court.  In  do  far  as  luch  facta 
may  be  snpposed  to  relate  to  the  qnestlm 
whether  the  confession  was  free  and  volontary, 
tli^  hare  been  passed  on  by  the  circuit  Judge; 
and,  In  80  far  as  tta^  relate  to  the  value  and 
.wdti^t  of  the  testknonyt  they  have  been  passed 
on  by  the  Jnty. 

It  Is  further  niged  mider  the  fourth  excep- 
tion that.  If  the  confesaioD  was  properly  ad- 
mitted In  evidence,  the  dicidt  Judge  should 
bare  diaiged  the  jury  t2uU  *if  they  belleyed  the 
alteged  confession  or  statements  of  the  defend- 
ant, and  If  he  went  to  the  house  where  the 
homicide  was  committed  with  uiy  other  per- 
son, and  tiiat  other  person  did  the  klUlng, 
there  being  no  concert  of  action  or  prerloos 
arrangement  to  kill  and  murder  between  the 
accused  and  the  person  who  did  the  killing; 
then  and  In  such  case  they  must  find  the  de- 
fendant not  gnQty;  and.  If  'tb^  have  any 
doubt  about  who  fired  tiie  fatal  shot,  they  must 
give  the  prisoner  the  benefit  of  such  doubt." 
In  the  first  place,  there  was  no  request  made 
of  the  circnlt  judge  to  so  cbaige,  and  we  have 
bdd  that  a  request  to  charge  la  necessary  as-  a 
basis  for  an  exceiptkm  for  mera  failure  or 
omission  to  charge  a  speCHflc  proposition  of 
law.  See  State  t.  Haddon  (S.  G.)  27  8.  EL 
IM.  But,  In  tbe  next  place,  without  other 
criticism,  ttie  jmoposltitm  oonteoded  for  Is 
faulty,  as  It  would  require  the  circuit  judge 
to  assume  as  a  fact  that  the  purpose  of  going 
to  the  house  where  the  homicide  occurred  was 
not  unlawful,  and  ft  falls  to  take  Into  consld- 
eration  whether  the  killing  was  the  pcobaMa 
m  natural  consequence  of  tbe  attempt  to  exe- 
cute the  purpose  of  going  to  the  house.  The 
common  purpose  may  not  have  been  to  kill  and 
murder,  but  If  It  was  unlawful,  as,  tor  bistanee, 
to  break  In,  and  steal,  and  in  the  execution  of 
this  common  purposeahomldde  Is  committed 
by  one,  as  a  probable  or  natural  consequence 
of  the  acts  duie  hi  pursuance  of  tbe  common 
design,  then  all  present  participating  in  the 
unhrwfal  common  design  are  as  guilty  aa  tbe 
slayer.  But  If  the  killing  has  no  connection 
with  the  cnumon  purpose,  and  did  not  ouae 
aa  a  probable  result  of  an  attempt  to  execute 
It  then  the  slayer  alone  Is  revpcmslble  for  tbe 
killing.  TtM  circuit  Judge  conecUy  chained  in 
this  connection  that  *if  there  were  two  pres- 
ent, and  they  were  acting  In  omcart.  It  matters 
not  which  Cfoe  fired  the  fetal  shot** 

5.  Appellant  alleges  &na  "in  not  charging 
tbe  Jury  that  It  Is  not  safe  to  cimnct  tbe  de- 
fendant upon  tbe  uncorroborated  statements 
and  confessions  made  by  Qie  defendant;  Ibat 
a  statement  or  confession  made  by  a  defendant 
mtiBt  be  taken  as  a  wbole,  and  sndi  statement 
and  confession  must  be  solved  In  favw  of  tbe 
defoidant,  giving  to  the  defendant  the  benefit 
of  any  reasonable  doubt."  This  exception  Is 
not  tmutble.  As  a  matter  of  tact,  the  record 
beftne  ns  shows  that  the  circuit  Judge  charged 


expressly  as  follows:  *The  law  says  It  Is  nev- 
er safe  to  convict  upon  the  uncorroborated 
statements  of  a  defendant"  His  honor  doubt- 
less had  in  mind  what  Is  sometimes  said  to  be 
the  rule  as  to  the  uncorroborated  statementa  of 
an  accomplice.  The  d^endant  has  no  ground 
for  complaint  here.  The  jury  are  the  sole 
Judges  as  to  the  weight  or  sufficiency  of  tbe 
admissions  or  statemesitB  of  a  defendant,  as  oi 
any  other  testimony  tending  to  prore  tbe 
charge  against  him. 

6.  It  Is  finally  contended  that  the  circuit 
judge  violated  section  W  of  article  4  of  the 
consUtatlon.  which  declares  that  "Judges  shall 
not  charge  juries  In  respect  to  mattArs  of  facu" 
The  sixth  exc^tJon  is  as  follows:  '^Because 
his  honor  erred  In  charglDg  upon  questions  of 
fact,  to  wit:  'Now,  in  this  case  tbe  state  re- 
lies upon  the  admissions  of  tbe  defendant,  aod 
also  a  chain  of  circumstances  whi<9i  la  Intro- 
duced  for  the  purpose  of  corroborating  the 
statement  of  the  defuidaiit   Mow,  you  will 
first  take  into  condderatiw:  Did  the  defend- 
ant make  a  statement  which,  would  lead  you 
to  believe  that  be  waa  In  Uiat  taonseT  Unda 
what  chvumsbuuieB  was  he  tit  that  boose? 
And  from  tbe  fact  that  he  was  there,  and  the 
bunet  botes  appearing  in  tbe  wan.  as  detailed 
here  1^  the  witnesses.   Now,  what  do  ttaess 
circumstances  satla^  youT   Ton  have  beard 
the  witnesses  detail  that,  shortly  after  the 
shooting  was  heard  in  that  bouse,  they  went 
In  and  found  tbe  prostrate  form  of  GS^t.  BlftsB- 
ingame;  and,  after  some  investigation,  the 
ptdlcemen  proceeded  to  tbe  bouse  wbrn  tbis 
boy  was  staying,  to  his  mother's  house,  and 
there  found  htm  abob   What  do  these  drcnm- 
stances  satisfy  you?   Do  you  accept  the  theory 
of  tbe  state  that  while  In  thathouMbe  r^slKad, 
and  while  resisting,  both  parties  shoottog.  be 
fired  the  fatal  shot,  and  In  that  encounter  got 
shot  himself,  and  returned  to  bis  homeT  Does 
that  satisfy  you  that  he  was  in  that  honse? 
Does  that  satisfy  you  that  he  parUdpnted  In 
tbe  murder  of  Oapt  Blassing&me,  If  you  find 
It  was  murder?   If  so,  then  yon  would  join 
tbe  circumstances  together.   Do  tbe  facts  that 
the  state  has  proved  satisfy  yon  that  the  de- 
ceased. John  H.  Blasslngame,  was  murdered, 
and  did  the  defendant  do  It?^  This  exception 
does  not  do  justice  to  the  drcnlt  Jodge,  alnee 
from  tbe  fwm  of  the  exo^ptlni  one  would  lm> 
atfne  tiuU  he  dtuuged  oonnectedlj  aa  vpeeSBoA 
In  the  exception,  whereas,  as  matter  at  fact 
the  exc^on  Is  made  op  of  sentenoes  found 
here  and  there  in  the  charge.   The  judged 
charge  is  set  out  in  tbe  oflldal  report  of  ttils 
case^  and  reference  may  be  bad  theteto.  We 
presume  the  appellant  meant  to  cluster  In  one 
exception  what  be  regarded  as  the  objectkm- 
abie  sentences,  and  parts  of  sentences.  In  the 
charge,  as  being  'In  respect  to  matters  of  fact." 
Taking  the  charge  as  a  whole,  however,  we 
are  Impreesed  that  Ibis  exceptkm  must  be  mm- 
tabled.   The  circuit  judge  does  ctuuge  tbe 
jury  "In  respect  to  mattoi  of  tbct"   In  Nw^ 
ris  T.  OUnkBOaTpg.  47&.aB2S;25aB.80A 
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this  court,  speAklng  Judge  Beoet,  scting  a»- 
Bod&te  Jtuttlce,  aatd:  "A117  dlre^  ntoKace  to 
the  teBtlmoiv  In  charging  a  J017.  aii7  ezpres- 
Blon  aa  to  what  la  In  evidence,  any  remark 
that  would  amount  to  a  stating  of  the  teat]- 
mony,  in  whole  or  in  part,  la  absolutely  pro- 
hibited." And  on  page  528,  47  S.  C,  and  page 
»09,  25  S.  E.,  the  court  say:  "We  are  dearly 
of  the  opinion  that,  under  sectkn  26  as  it  now 
reads,  a  Judge  may.  In  declaring  the  law  ap- 
plicable to  the  case,  base  that  law  upon  hy- 
pothetical findings  of  fact  by  the  Juty,  and  In- 
struct the  Jury  that  If  th^  believe  so  and  so, 
Crom  the  evidence  tiiey  have  heard,  then  such- 
and  such  wUl  be  the  l^al  result  In  so  doing. 
If  he  be  carefU  not  to  repeat  any  of  the  testi- 
mony, nor  to  Intimate,  directly  or  Indirectly, 
what  Is-  in  evidence,  he  wffl  be  chargeable  nei- 
ther with  stating  the  testimony  nor  with  char- 
ging In  respect  to  matters  <a  fact"  The  care- 
ful and  learned  Judge  who  tried  this  cause 
was  perhaps  led  Into  the  error  complained  of 
by  the  following  language,  at  page  517,  47  S. 
G.,  and  page  807,  25  S.  E.,  of  the  case  cited: 
"It  would  seem,  also,  that  a  Judge  would  not 
be  violating  the  constitutloDal  Inhibition  if  he, 
in  his  charge,  repeated  the  testimony  as  to.  un- 
disputed facts  or  admitted  facta,  or  stated  their 
legal  efTect,  or  pointed  out  the  different  con- 
clusions which  might  be  drawn  from  them,  or 
the  Inquiries  tbeywoUd  natnrallygtve  rise  to." 
In  the  case  of  State  t.  Aughtrey,  40  S.  O.  294, 
36  S.  E.  884,  this  language  Is  quoted  with  ajh 
proval  by  Mr.  Justice  Pope  In  the  opinion  pre- 
pared by  him,  but  Is  criticised  and  disapproved 
In  the  separate  opinion  by  Mr,  Justice  Jones. 
This  court  has  not  bo^tofore  expressly  ruled 
on  this  point,  as  the  language  used,  and  the 
point  In  controversy  and  facta  la  the  cases,  su- 
pra.  Indicate. 

In  the  case  at  bar  the  state  relied  upon  state- 
ments proven  to  liave  been  made  by  the  de- 
fendant bbA  drcumatantlal  evidence.  The  de- 
fendant relying  on  his  idea  of  "Not  guilty," 
offered  no  testimony  whatever.  The  Judge 
.  iierhaps  felt  at  liberty  to  refer  to  the  undis- 
puted facts  In  evidence,  or  rather  to  tiie  evi- 
dence for  the  state  as  to  which  defendant  of- 
fered nothing  In  contradiction.  In  this,  how- 
ever, he  erred.  This  court  would  probably  bold 
It  harmless  error  tor  a  circuit  Judge,  in  Us 
charge,  to  refer  to  or  mention  an  admitted  fact, 
since  no  one  could  be  injured  by  a  statement 
of  what  he  conceded  to  be  a  verity.  But  a 
wide  distinction  ezlsta  between  evidence  ad- 
mitted to  be  true  and  evidence  as  to  which 
nothtng  is  offered  In  contradiction.  A  defend- 
ant by  his  plea  of  not  guilty,  dlspates  every 
fact  relied  on  fw  his  conviction.  He  has  the 
right  If  he  chooses,  to  rely  on  the  Jury  not  to 
believe  the  testimony  offered  against  falm.  or  to 
draw  from  the  evidence  adduced  agahjst  him 
inferences  of  fact  consistent  with  his  iuoocence, 
or  Inferences  of  fact  insufflcient  to  establish  liia 
guilt  beyond  a  reasonable  doubt.  The  Jury  are 
tlie  sole  Judges  as  to  wiiat  foct  has  been  p.-oren, 
as  well  aa  the  value  to  be  attached  ta  any  prov- 


en fact.  A  Judge  therefore  Invades  the  Jury's 
tirovlnce  when  he  charges  them  In  respect  to 
matters  of  fact  even  though  the  facta  or  t^- 
timony  be  undisputed.  In  the  sense  that  no  evi- 
dence Is  offered  to  contradict  the  same.  Hav- 
ing reached  this  conclusl(m,  nothing  Is  left  us 
but  to  enforce  the  constitutional  mandate,  and 
remand  the  case  for  a  new  trlaL  The  Judg- 
ment of  the  circuit  court  is  reversed,  and  the 
case  la  rmanded  Im  a  new  trlaL 

POPE,  J.  I  have  been  able  to  concur  In  the 
result  in  this  case,  but  I  am  not  prepared  to  In- 
dorse an  the  limitations  upon  a  circuit  Judge 
In  his  charge  to  the  Jury.  While  the  consti- 
tution hihlblts  a  charge  by  the  circuit  Judge  up- 
on the  facts,  stiU  It  requires  him  to  charge  the 
law.  "But  he  shall  charge  the  law"  Is  the  lan- 
guage. To  do  this,  he  must  present  the  law 
that  Is  to  govern  In  the  concrete  case.  Fre- 
quently It  may  happen  that  Oils  can  <mly  be 
done  referring  to  some  admitted  facts.  The 
two  parts  of  this  sentence  In  the  constitution 
must  be  construed  together  so  as  to  give  ^ect 
to  the  wbcde.  I  greatly  fear  that  this  provi- 
sion of  the  constitution,  being  composed  of  two 
parts.  Is  not  at  all  times  remembered.  Some 
of  the  ezprestions  of  Mr.  Justice  JONBS  In 
his  <vhilon  on  this  subject  are  obiter  dicta, 
and  therefore,  strictly,  did  not  demand  this  ref- 
erence to  them,  cm:  any  part;  yet  In  flie  abun- 
dance ol  cantkn,  I  hare  Uraa  expressed  myself. 

QAJBtX,  A.     did  not  sit  In  thli  caae. 


(u  8.  a  «) 
LONG  T.  SODTHIDRN  RT.  00. 
{Supreme  Oourt  itf  Sonlli  Ganrfina.    July  18* 

iUlLROADB— KtlXIHO  OP  LtV>  StOOK— COSTHIBC- 
TOKT  NbOLIOSNCB — PlAftDINO— IXBTRCCTIONS. 

1.  In  an  action  against  a  railway  company  for 
klllinK  live  stock,  where  the  Joiy  were  instruct* 
ed  suDstantially  that  the  burden  of  proof,  when 
the  killing  of  uie  stoca  was  establisned,  was  on 
defendant  to  show  by  a  preponderance  of  the 
evidence  that  it  was  not  done  through  negli- 
gence on  Its  put  defendant  cannot  complain  of 
a  failure  to  charge  "that  If,  after  all  the  evlr 
dence  was  in,  the  Jury  were  not  satUfied,  by  the 
preponderance  of  evidence,  that  the  stock  was 
negligenUy  killed,  then  the  verdict  shonld  be  for 
the  defendant"  in  the  absence  of  a  request  to  so 
Instruct. 

2.  If  error,  It  Is  harmless  to  charge.  In  an  ac- 
tion for  damages  for  kliling  stock,  'Mliat  a  horse 
or  a  cow  on  the  railroad  track  has  no  faculty  of 
perceiving  danger  that  Is  approaching." 

S.  Defendant  cannot  complain  of  a  charge.  In 
an  action  for  negligently  killiiu;  stock,  that  "if 
the  railroad  employes  used  ordinary  and  proper 
precaution  to  ascertain  as  to  whether  its  path 
was  obstructed,  and,  if  It  was  obstructed,  used 
proper  and  ordinary  care,  such  as  a  pni^nt  and 
cautions  mgineer  would  use  onder  the  drcum- 
stances,  thai  the  railroad  company  conld  not  be 
said  to  be  negligent  in  the  operation  of  Its 
railroad,"  and  that  It  was  the  duty  of  the  engi- 
neer "to  avoid  a  collision,  if  be  coald,  by  the  use 
of  ordinary  care,^uch  care  as  a  pmdent,  ordi- 
nary engineer  would  have  used  nnder  the  cir- 
cumstances,"— as  sndi  charge  was  more  favor- 
able to  defendant  than  It  shoold  have  been. 
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4.  In  an  action  for  dunases  for  negligentlr 
killing  stock,  where  tiie  complaint  alleged  tliat 
iriaintiff  was  without  fanlt,  defendant  was  en- 
titled to  the  benefit  of  CTidence  bearing  on  the 
question  of  eontribntorr  negUgenoe,  non^  he 
had  not  pleaded  it 

6.  Where  plalntifTs  horse  was  killed  hy  being 
struck  by  defmdanf s  train,  it  was  not  error  to 
refose  to  charge  that  if  the  horse  was  "killed 
hr  aoddent,"  plaintiff  could  not  recover. 

6.  Where  requests  to  charge  are  refused,  it  is 
not  Bsceasary  that  ^uj  be  read  in  the  hearing 
•(  the  joir. 

Appeal  from  common  pleaa  drcxUt  court  of 
Uniui  county;  Ernest  Gary,  Jndge. 

Action  by  Grant  F.  Long  against  the  South- 
ern Railway  Company  for  n^Ugently  kllUns 
a  horse.  From  a  Judgment  In  taror  of  tfaln- 
tlff,  defendant  appeals.  Beraaed. 

Dnncan  &  Sanders,  for  appellanL  Uimn  ft 
Mmm,  tor  respondent. 

GARY,  A.  J.  mils  case  was  commenced  in 
February,  1886,  and  came  on  for  trial  at  the 
October,  1896,  term  of  the  court  of  common 
pleaa  toe  TTnicm  county,  before  his  honor. 
Judge  Gary,  and  a  Jury.  The  complaint  al- 
leges: (1)  The  cwporate  existence  of  the  de- 
fendant (2)  That  on  the  30th  day  of  No- 
Tember,  1895,  the  plaintiff  was  the  owner 
and  possessed  of  a  horse  of  the  value  of  ^GO, 
which  casually,  and  without  the  fault  of  the 
plaintiff,  strayed  in  and  upon  the  track  and 
ground  occupied  by  the  railroad  of  the  said 
defendant.  @)  That  the  said  defendant,  by 
Its  ag^ts  and  servants,  not  regarding  its  du- 
ty in  that  respect,  so  carelessly  and  negli- 
gently ran  and  managed  the  said  locomotive 
and  cars  that  the  same  ran  against  and  over 
the  said  horse  of  the  plaintiff,  and  killed  and 
destroyed  the  same,  to  the  damage  of  the 
plaintiff  $50.  The  answer  of  the  def«idant 
admitted  the  allegations  contained  in  para- 
graph 1  of  the  complaint,  but  denied  all  the 
other  allegations.  The  Jury  rendered  a  vet- 
dict  Id  favor  of  the  plaintiff  for  $30. 

The  defmdant  appealed  upon  excepticms, 
the  first  and  second  of  which  complain  of  er- 
ror on  the  part  of  the  presiding  Judge  as  fol- 
lows: "(1)  In  charging,  substantially,  'that, 
when  it  has  been  shown  by  a  plaintiff  that 
his  stock  has  been  killed  by  a  train  on  a 
railroad  track,  the  burden  Is  shifted  to  the 
railroad  company  to  show,  by  the  preponder- 
ance of  the  evidence,  that,  although  they 
killed  the  stock,  it  was  not  done  through  any 
negligence  on  its  part,'— whereas  bis  honw 
should  hare  ctiarged  that  the  burden  of  proof 
was  on  the  plaintiff  throughout  the  entire 
case,  and  that  If,  after  all  the  evidence  was 
In,  the  Jury  were  not  satisfied  by  the  prepMi- 
derance  of  the  evidence  that  the  stock  was 
negligently  killed,  then  the  verdict  should  be 
for  the  defendant.  (2)  Because,  after  In- 
structing the  Jury  thai,  when  the  plaintiff 
shows  that  the  railroad  company  killed  the 
stock  in  the  operation  of  Its  railroad,  the  law 
presumes  that  the  killing  was  through  careless- 
ness  and  negligence  of  the  railroad  company,* 


fals  bonw  fnrtha  charged:  Ifow.  If  tlie  nO- 
road  company  comes  In  and  satisfies  you  by 
the  preponderance  of  tb«  erldmce  tha^  al- 
though they  killed  that  stod:.  It  was  not 
through  any  uegUgenoe  or  carelessnesa  on  the 
part  ot  the  railroad  canpany,  wliyi  Qien  It 
would  not  be  liable.'  **  The  burden  of  proof 
when  the  killing  of  the  stock  was  established 
was  on  tbe  defmdant  to  iliow  by  the  pre- 
ponderance of  the  evidence  that  It  was  not 
done  through  negligence  on  its  part  If  the  de> 
fendant  desh«d  to  get  the  b»eflt  of  the  pn^ 
oaltion  of  law  stated  in  the  exception.— **that 
If.  after  all  the  erldmce  was  In,  Che  Jmj  we» 
not  satisfied  by  the  preponderance  of  evldenee 
that  the  stock  was  negligently  killed,  then  the 
verdict  should  be  for  the  defendant"— thai  It 
should  have  embodied  It  In  the  fmrm  of  a  re- 
quest to  charge.  Having  failed  to  do  so.  It 
cannot  now  complain  that  there  was  error  on 
the  part  of  the  circuit  Judge  in  not  so  cha^ 
ging. 

Tbe  third  exception  is  aa  follows:  "iBi  In 
deciding  as  a  fact  that  a  horse  or  a  cow  on 
tbe  railroad  track  has  no  faculty  of  percelT- 
Ing  danger  that  Is  approaching.* "  Brai  It 
there  was  error.  It  was  harmless. 

The  fourth  and  fifth  exceptions  axe  aa  fol- 
lows: "(4)  In  charging:  If  the  railroad  em- 
ployes used  ordinary  and  proper  precaution 
to  ascertain  as  to  whether  Its  path  was  ob- 
structed, and.  If  It  was  obstructed.  It  used 
proper  and  ordinary  care,  such  as  a  prudent 
and  cautions  engineer  would  use  under  the 
circumstances,  then  the  railroad  company 
could  not  be  said  to  be  negligent  in  the  opera- 
tion of  Its  railroad,*— whereas  we  submit  his 
honor  should  have  charged  that  the  care  re- 
quired of  a  railroad  company  in  the  manage- 
ment of  Its  trains  is  such  care  aa  men  of  or- 
dinary prudence  usually  exercise  in  the  man- 
agement of  their  affairs.  ^  In  charging  in 
reference  to  the  measure  of  duty  required  of 
defendant's  engineer:  'It  was  his  duty.  In 
the  first  Instance,  to  avoid  a  collision,  if  be 
could,  by  the  use  of  ordinary  care,  such  care 
as  a  prudent  ordinary  engineer  would  have 
used  under  the  circumstances,*— whereas  his 
honor  should  have  Instructed  the  Jury  that 
the  d^ee  of  care  required  was  such  as 
men  of  ordinary  care  and  prudence  usually 
exercise  In  tbe  management  of  their  affairs." 
The  charge  of  tbe  circuit  Judge  was  more 
favorable  to  tbe  defendant  than  it  should 
have  been,  and,  as  it  was  not  prejudiced 
thereby,  It  cannot  complain  of  error. 

The  sixth  exception  Is  as  follows:  "(8)  In 
not  charging  defendant's  second  request,  to 
wit:  'All  that  the  law  requires  of  a  railroad 
company  in  running  Its  train  and  engine, 
while  passing  through  unlnclosed  lands 
where  tbe  stock  law  prevails,  is  the  same 
kind  of  care  that  men  of  ordinary  care  and 
prudence  usually  exercise  In  tbe  manage- 
ment of  their  affairs.'  "  'nie  propositi  on  of 
law  contained  in  this  exception  was  substu- 
tlally  charged  hy  tbe  presiding  Jodge. 
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The  seveDth  and  eighth  exceptions  are  as 
follows:  "(7)  In  not  subrntttlng  to  the  jury 
the  question  of  the  contributory  negligence 
of  the  platntltr,  and  In  holding  that  this 
could  not  be  submitted  to  them,  because  It 
bad  not  been  set  up  or  alleged  as  a  defense. 
(8)  In  refusing  to  charge  defendant's  sixth 
reqaest,  to  wit:  'Even  if  the  defendant  did 
manage  Its  train  negligently,  yet  if  the  own- 
er of  the  stock  carelessly  and  negligently  al- 
lowed his  stock  to  roam  at  large  at  a  place 
where  he  knew,  or  ought  to  have  known, 
that  It  was  dangerous,  and  If  this  contributed 
10  the  Injury,  then  the  verdict  most  be  for 
the  defendant.  In  considering  the  qaesdon 
•of  contributory  negligence  of  the  owner,  the 
jury  should  consider  whether  the  stock  was 
allowed,  under  law,  to  run  at  large  at  the 
point  where  the  stock  was  killed,  whether 
the  owner  allowed  It  to  mn  at  large  where 
trains  frequently  passed,  as  welt  as  all  the 
-circumstances  that  may  have  been  shown  to 
exist.* "  When  the  presiding  judge  was  re- 
quested to  charge  the  jury  In  regard  to  con- 
tributory negligence,  he  said:  "The  defend- 
ant has  requested  me  to  charge  certain  re- 
quests. I  hare  refused  the  one  relating  to 
contributory  negligence.  My  underatand- 
Ing  of  the  law  is  that,  if  you  desire  to  get 
the  benefit  of  contributory  negligence,  it  must 
i»e  alleged  as  one  of  your  defenses.  There 
Is  no  such  plea  in  the  answer  here  as  con- 
trlbatory  negligence,  and  therefore  I  will  not 
Kubmit  the  question  of  CMitributory  negli- 
gence to  the  jury.  The  railroad  company  is 
chained  with  only  snch  ordinary  care  as  a 
prudent  engineer  would  use  under  the  cir- 
cumstances." If  the  complaint  had  not  al- 
lied that  the  plaintiff  was  without  fault, 
the  presiding  judge  would  bare  been  cor- 
rect. It  iB  tme,  this  allegation  formed  no 
port  of  the  cause  of  action,  bnt  It  was  mate- 
rial* and  the  defendant  was  entitled  to  the 
ben^t  of  all  evidence  bearing  npon  it  Mc- 
Blwee  T.  Hutchinson,  10  S.  (X  486.  These  ex- 
ceptions muBt  be  sustained. 

The  ninth  exceptloQ  Is  as  follovB:  "(0)  In 
not  charging:  If  the  fads  show  tbat  the 
horse  of  plaintiff  was  killed  by  accident,  then 
the  vwdict  must  be  tm  defendant' "  E^ren 
if  the  horse  had  been  kUled  by  ocddoit,  It 
might  have  been  through  negUguice  oa  the 
part  of  the  defoidant.  Thwefwe  hia  htmw 
was  not  In  error  in  telling  tbm  to  charge. 

The  tenth  exertion  is  as  foUows:  "(10) 
In  not  reading  over  defendant's  requests  to 
charge,  and  Inatmcting  the  jury  spedflcally 
as  to  whether  each  one  was  or  was  not 
Mnnd  propositions  of  law.**  What  the  pre- 
siding judge  refuses  requests  to  charge,  he 
is  not' compelled  to  read  them  In  the  hearing 
of  the  jury,  nor  Is  It  necessary  that  he  should 
instruct  the  jury  that  they  do  not  contain 
oonnd  ^nposltlons  of  law. 

It  Is  the  judgment  of  this  court  that  the 
indgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  tbat  court  tor  a 
.new  trlaL 
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BAMH  V.  GABNBR. 
(Supreme  Court  of  South  Carolina.    July  13, 
1887J 

EqOITT— MOTDAL  MiSTAKB— SDrPICIIHOT  OT  EVI- 
VBNCB— WaSH  RBLItr  OUKTSD— ACOOCINTINO. 

1.  On  an  issue  whether  a  sheriETs  sale  of  a 
lot  fihonld  be  let  aside  for  matnal  mietake,  it 
appeared  that  on  the  lot  (described  as  No.  10) 
were  located  six  hobses,  aod  tiiat  It  was  worth 
92.000;  that  at  the  same  sale  lot  No.  1  (on  which 
was  a  railroad  depot)  and  other  lots  were  sold; 
and  that  Nos.  1  and  10  differed  Terr  little  in 
size  and  description,  as  advertised.  When  No. 
1  was  off«%d,  plaintiff's  attorney,  by  mistalte 
arising  from  incorrect  informatioD  received  from 
the  former  atti^ey  la  the  case,  announced 
that  H  was  a  lot  on  whJch  were  rfx  houses;  and, 
as  attorney  for  plaintiff,  he  Md  on  It  under  that 
belief.  One  G.  was  among  the  Udders,  but  It 
was  finally  sold  to  plaiotdfl  at  91,600.  When 
No.  10  was  offered,  snch  attorney  annonnced 
that  It  was  sold  subject  to  a  claim  by  the  railroad 
company  under  a  grant  of  right  of  way  and  tot 
depot  grounds,  that  the  depot  was  on  the  lot, 
and  that  the  buyer  would  take  it  at  his  own  risk. 
It  was  sold  to  G.  and  L.  at  f2&0,  and  L.  after- 
wards woii  to  G.  Plaintiff,  who  was  a  nonresi- 
dent, had  no  personal  knowledge  of  the  sitoa- 
tlon  and  value  of  the  lota,  and  his  attorney  did 
all  that  a  prudent  man  conld  to  Inform  himself 
and  protect  his  client's  interests.  The  informa- 
tion given  him  by  the  former  attorney  was  giv- 
en in  good  faith,  and  the  mistake  In  the  identity 
of  the  two  lots  was  a  natural  one.  L.  testified 
that  he  did  not  intend  to  buy;  that  when  lot 
No.  10  was  offered,  and  It  was  stated  to  be  rail- 
road prt^ierty,  G.  suggested  that  It  would  be  a 
good  InvestmeDt;  that  he  and  G.  asked  plain- 
tiff's former  attorney,  who  was  present,  if  their 
title  would  be  good  against  the  railroad  if  tbey 
bought;  that  he  replied  lhat.  hi  his  (pinion,  u 
would;  and  that  he  and  G.  then  arranged  to  bid 
off  the  property.  Such  attorney  corroborated 
L.'s  testun^y,  and  G.  rimply  sold  he  did  not 
recollect.  Woen  L.  sold  h3M  interest  to  G.,  he 
still  snpposed  it  was  the  railroad  lot.  On  discov- 
ering the  mistake,  olaintifrs  attorney  wrote  G.  . 
concerning  It,  and,  receiving  no  answer,  wrote 
again.  G.,  who  denied  receiving  the  first  letter, 
did  not  re|^>  All  the  witnesses  who  alluded  to 
the  subject  ssid  it  was  "town  talk"  that  O.  and 
L.  had  bought  the  property  on  which  the  rill- 
road  bi^Idings  stood.  G.  did  not  deny  in  an  em- 
phatic manner  that  he  bought  the  property  as 
the  railroad  lot  Htid,  that  mutual  mistake 
was  shown. 

2.  A  mutual  mistake  at  a  slmifl's  sale  of  land 
under  foredosme  is  relievaUe  In  equity  where  It 
appears  that  It  Is  material,  was  unlntmtlonal, 
and  was  not  caused  by  any  negligence. 

3.  Where  a  sheriff's  sale  of  land  undo*  fore- 
closure is  set  aside  on  the  ground  of  mutual  mis- 
take as  to  the  Identity  of  the  property,  the  pur- 
chaser should  be  allowed,  as  against  the  rents 
recdved  by  him,  credit  for  taxes  paid  and  ex- 
pei^tnres  fmr  necessary  repairs  made  br  him. 

Appeal  from  common  pleas  circuit  court  of 
Darlington  county;  B.  O.  Watts,  Jndge. 

Actttm  by  A.  A.  Howlett  against  the  Cen- 
tral Carolina  Land  &  Improvement  Company 
to  foreclose  a  mortgage,  In  whidi  there  was  a 
decree  of  foreclosure.  There  was  a  sale  un- 
der the  decree,  at  which  one  of  the  lots  was 
etM  to  J.  S.  Oamor  and  J.  B.  law.  Law 
afterwards  stdd  his  Interest  to  Gamer.  Plain- 
tifl  caused  a  writ  to  Issue,  requiring  Gamer 
to  show  cause  why  such  sale  should  not  be 
set  aside.  From  a  decree  eetthig.  the  sale 
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aside,  directing  the  premises  to  be  resold,  sod 
reqnliii^  Qamer  to  account  for  rent  recdT- 
ed,!  etc.,  the  latter  appeals.  Ifodlfled  and  re- 
manded. 

The  decree  of  the  court  below  Is  as  foUows: 
"The  preliminary  facta,  so  far  as  necessary 
to  state  In  this  proceeding,  are  as  follow: 
On  March  16,  1891,  a  judgment  of  foreclo- 
snie  and  sale  In  the  nsnal  form  was  granted 
In  the  actl<m.  The  sheriff  of  Darlington  comi- 
ty, after  dae  advertisement,  offered  the  prop- 
erty for  sale  on  the  first  Monday  In  January, 
1892.  Besides  a  large  tract  of  land,  the  mort- 
gaged premises  consisted  of  ten  lots,  rec^tly 
laid  oat,  within  the  corporate  limits  of  the 
town  of  Darllngtcm,  all  of  which,  with  the 
exertion  of  two,  were  entirely  nnlmproTed, 
and  lying  npon  streets  unnamed,  and  not  reg- 
ularly used.  The  mortgagee  became  the  pur- 
chaser of  all  the  prc^rty  except  lot  No.  7, 
which  was  bid  off  by  Dr.  J.  S.  Oamer,  and 
lot  No.  10,  of  which  Dr.  Oamer  and  J.  B. 
Law  became  the  joint  purchasers.  At  the 
June,  1895,  term  of  the  court,  the  sheriff  made 
his  report  on  sales,  In  which,  after  reciting 
the  proceedings,  he  says:  'And  I  do  further 
certify  and  report  that  J.  S.  Gamer  has  nev- 
er complied  with  his  bid  for  lot  No.  7,  as 
mentioned  and  described  herein.  And  I  do 
further  certify  and  repcH-t  that  A.  A.  How- 
lett  has  never  compiled  with  his  bid  for  lot 
No.  1,  as  mentioned  and  described  herein,  and 
refuses  to  comply  therewith  for  the  reason 
that  by  mistake  It  was  announced  at  the  sale 
that  lot  No.  1  was  the  lot  on  which  there  were 
valuable  Improvements,  consisting  of  six  tene- 
ment houses,  and,  laboring  under  this  mis- 
take, plaintiff  bid  on  the  same,  and  ran  the 
same  up  the  one  thousand  six  hundred  d<rf- 
lars,  while,  as  a  matter  of  fact,  lot  No.  1  was 
sold  merely  to  perfect  the  title  of  the  Charles- 
Um,  Sumter  Jk  Northern  Railroad  thereto, 
and  was  of  no  value  whatever,  as  the  defend- 
ant company  had  no  Interest  therein.  The 
mistake  c(Hisl8ted  In  mistaking  lot  No.  1  for 
tot  No.  10  herein.  And  I  do  further  certify 
and  report  that  I  have  executed,  acknowledg- 
ed, and  delivered  to  J.  S.  Gamer  the  usual 
sberlfTs  deed  for  lot  No.  10,  as  mentioned  and 
described  herein  (J.  B.  Law  having  assigned 
to  said  J.  S.  Gamer  his  Interest  in  the  said 
bid  therefor),  and  that  I  have  In  hand  the 
sum  of  two  hundred  and  fifty  dollars,  the  pur- 
chase money  of  the  same,  which  the  plaintiff 
refuses  to  receive  for  the  reason  that  the  lot 
sold  as  lot  No.  10  was  by  mistake  supposed  to 
be  lot  Na  1,  it  having  been  announced  at  the 
sale  that  the,  said  lot  No.  10  was  the  lot  on 
.which  the  0.,  8.  A  N.  depot  was  located,  and 
that  It  was  sold  merely  for  the  purpose  of 
perfecting  the  title  ct  the  railroad  company, 
and  ^t  the  plaintiff  bad  no  claim  against 
the  same  whatever,  while,  aa  a  matter  of 
fact,  said  lot  No.  10  Is  a  valuable  piece  of 
property,  on  which  there  are  six  tenement 
houses,  and  which  was  mistakenly  snppoaed 
to  have  been  bid  In  by  the  plaintiff  as  lot 
No.  1.   Ibat  aald  mliitakft  waa  not  dIso»Tered 


until  after  the  deed  tor  said  let  No.  10  had 
been  executed  and  delivered  to  said  J.  S. 
Gamer.'  Upon  hearing  the  return,  his  honor. 
Judge  Wltherspoon,  granted  a  rule  whertin 
It  was  ordered  that  said  J.  S.  Gamer  do  ahor 
cause  befove  this  court  on  the  first  day  of  the 
next  term  thereof,  at  10  o'clock  In  tiie  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be 
beard,  why  the  sale  of  lot  No.  10,  In  the 
advertisement  ot  said  land  and  bid  off  by 
him,  should  not  be  set  aside,  and  the  deed  ex- 
ecuted to  him  be  canceled.*  To  this  rale  Dr. 
Garner  made  return,  and  numerous  affidavits 
were  submitted  on  both  sides,  'nie  cause, 
however,  was  not  heard,  as  an  order  refer- 
ence was  granted,  on  motion  of  counsel  toe 
the  plaintiff,  and  with  the  written  consent  of 
d^andanfs  attorneys  and  the  attorneys  of 
Dr.  Gamer,  referring  the  Issues  of  law  and 
fact  to  the  master  of  Darlington  county.  On 
Fetnmary  20, 1896,  the  master  filed  his  report, 
and  It  Is  upon  exceptlMia  to  this  report  that 
the  matter  came  up  to  be  heard  by  me.  The 
master  finds,  from  a  review  of  the  whole  tes- 
timony, 'that  It  Is  not  of  that  concluedve  char- 
acter *  *  *  as  Is  required  In  a  proceed- 
ing of  this  kind,*  and  therefore  recommends 
that  the  mle  against  Dr.  Gamer  be  dischar- 
ged, and  the  conveyance  confirmed. 

*^e  excepti(His  are  numerous,  but,  aa  they 
cover  practically  the  whole  controversy,  I  do 
not  propose  to  consider  them  seriatim,  but 
vrill  confine  myself  to  a  consideration  of  the 
only  two  questions  Invcdved,  namely:  Was 
there  a  mutual  mistake  In  the  sale  and  pur- 
chase of  lot  No.  10?  Was  that  mistake  of 
such  a  natuiie  as  will  authorise  a  court  to  set 
aside  the  sale,  and  direct  the  deed  given  there- 
for canceled?  I  will  state,  by  way  of  pre- 
liminary, that  no  question  was  made  before 
me  as  to  the  mode  of  procedure,  or  whether 
or  not  the  questions  Involved  could  be  deter- 
mined upon  a  rule  to  show  cause.  The  or- 
der of  reference  was  granted  by  consent  of 
all  parties.  The  matter  was  fully  argued  be- 
fore me  as  upon  a  trial  de  novo.  Hence  the 
question  of  the  mode  of  procedure  does  not 
arise. 

"The  facts,  as  1  find  them,  are  as  follows: 
The  mortgage  upon  which  the  jndgmeat  was 
recovered  was  given  to  the  plaintiff,  Alfred 
A.  Howlett,  who  Is  a  citizen  and  rertdent  of 
the  city  of  Syracuse,  New  York,  to  secure  the 
payment  of  the  sum  of  (17,500,  with  6  per 
cent.  Interest,  loaned  the  defendant,  a  capo- 
ration  chartered  and  organized  under  the 
laws  of  this  state.  Mr.  Howlett  had  no  per- 
sonal knowledge  of  the  situation,  or  value  ot 
any  of  this  property,  as  the  whole  transaction 
on  hie  part  had  been  conducted  tlirongh  an 
agent  Messrs.  Nettles  At  Nettles  were  the 
attorneys  of  the  plaintiff  In  the  recovery  of 
the  Judgment;  Knox  Llvli^bm,  Bsq,  becom- 
ing associated  with  them  some  time  In  the 
early  part  of  1891.  C.  S.  Netties,  Esq.,  the 
Junior  member  of  the  said  firm,  was  the  ooan- 
sel  of  the  defendant  corporation.  No  pazt  ot 
the  mortgage  debt  w  interast  bavins  beoa 
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paid,  a  sale  waa  detennined  vjfOHi  and  for 
that  purpose  Mr.  UTlngaton,  wbo  bad  Im- 
mediate cbarge  of  the  mattw,  went  arer  to 
Darlington,  to  acquaint  himself  with  the  dt- 
natlon  of  the  property,  the  Identity  of  the 
several  lots,  and  tlwlr  WTeral  values.  He 
examined  tiie  records,  had  an  Interview  witb 
Mr.  Nettles,  who  pnrdiased  the  lots  originally 
tor  the  defendant  company,  and  also  negotiat- 
ed the  loan,  and  also  with  other  citizetui  of 
Darlington  and  otherwise;  did  what  a  pru- 
dent and  careful  man  could  to  Inform  him- 
self and  protect  the  Interests  of  his  client 
He  was  Informed,  among  other  things,  that 
lot  No.  1,  as  designated  In  the  judgment  of 
foreclosure  and  sale,  and  also  In  the  adver- 
tisement, was  the  Mooney  lot,  that  on  It  were 
situate  six  tenement  houses,  and  that  It  was 
the  most  valuable  of  all  the  lots  to  be  sold. 
That  this  Information  was  given  Mm  In  the 
utmost  good  faitii,  no  one  questions.  The 
mistake  in  the  Identity  of  the  two  lots  was  a 
natural  one,  as  will  hereafter  appear.  He 
was  also  told  that  lot  No.  10  was  the  lot 
on  which  the  0.,  S.  &  N.  B,  R.  depot  build- 
ings were  situate,  and  which  the  defendant 
company,  before  the  execution  of  the  mort- 
gage, had  contracted  to  convey  to  said  rail- 
road corporation.  The  only  object  in  selling 
this  lot  was  to  perfect  the  title  of  the  railroad 
company  to  It  On  the  day  of  sale,  after  the 
advertisement  was  read,  Mr.  Livingston  gave 
the  bystanders  such  farther  Information  In 
reference  to  the  situation  of  the  respective 
lots,  the  Improvements,  etc.,  as  he  had  ob- 
tained. This  was  done  for  enhancing  the 
price  as  much  as  possible.  When  lot  No.  1 
was  offered.  It  was  stated  that  It  was  the 
Mooney  lot,  on  which  there  were  six  tene- 
ment houses  In  good  order.  With  this  un- 
derstanding, the  bidding  was  spirited. 
Messrs.  Nachman,  Smith,  Livingston,  and 
others,  Including  several  of  the  witnesses,  say 
Dr.  Gamer  was  am<Kig  the  bidders.  It  was 
finally  knocked  down  to  the  plalutlfiF  at 
000.  When  lot  No.  10  was  reached.  It  was 
stated  that  It  was  the  lot  on  which  were 
situate  the  C,  S.  &  N.  R.  R.  depot  buildings, 
and  that  'the  sale  was  made  only  for  the  pur- 
pose of  perfecting  the  titles  of  that  corpora- 
tion to  the  property  under  a  contract  of  pur- 
chase with  the  defendant  company.  Several 
bids  were  made  upon  this  property,  bnt  It 
was  knocked  down  to  Dr.  J.  S.  Gamer  and 
Mr.  3.  B.  Law  tor  the  sum  of  9250.  As  a 
matter  of  fact,  lot  No.  1  was  the  raiU*oail  lot, 
and  lot  No.  10  was  the  Mocmey  lot  by  which 
detignatlons  they  will  be  respective  referred 
to  hereafter. 

'The  master  finds,  as  a  matter  of  fact  that 
the  statements  above  referred  to  were  made, 
and  that  Mr.  UvIngstoD,  the  agent  of  the 
plalntlfiF,  and,  it  may  be,  others,  labored  under 
themistekethatthe  railroad  lot  was  the  Moon- 
ey lot  and  vice  versa.  In  this  finding  I  fully 
concur.  He,  however,  finds  that  the  testimo- 
ny that  Dr.  Oamo'  was  under  the  same  Im- 


pcMMtan  and  mistake  Is  not  at  that  nmclnslve 
character  as  is  neeessazy  In  a  proceeding  of 
thlB  kind.'  HUB,  it  aeems  to  me,  is  inconslst- 
ent  The  same  testimony  which  estahllsbes 
the  one  fact  ungn«etk>nably  ixovea  the  exist- 
ence of  the  other;  and,  wh^  tfalB  testimooy 
Is  taken  into  con^deratlou  with  otber  facts 
and  circumstances  appearing  in  the*  cause,  the 
fact  that  Dr.  Gamer,  vthea  be  and  Mr.  I«w 
bid  off  lot  No.  10,  did  so  wtth  fbe  understand- 
ing and  mistaken  belief  that  he  was  purchas- 
ing the  railroad  lot.  Is  most  clearly  esta^ 
llshed  to  my  satisfaction.  Blr.  Law,  who  was 
the  Joint  pinrchaser  with  Dr.  Gamer,  testifies 
that  he  did  not  attend  the  sale  with  the  pur- 
pose of  parchaslng  any  of  ttie  property;  that 
when  lot  No.  10  was  ofTered,  and  It  was  an- 
nounced to  be  railroad  property,  Dr.  Gamer 
suggested  to  him  that  It  would  be  a  good  In- 
vestment; that  both  he  and  Dr.  Gamer  asked 
Mr.  0.  S.  Nettles,  who  was  present,  if  their 
tide  would  t>e  good  against  the  railroad  if  they 
bought  the  property;  tMt  Mr.  Nettles  replied 
that  In  his  opinion.  It  would;  that  under  tlUs 
belief  they  entered  Into  an  arrangement  to 
buy  and  bid  off  the  property.  Mr.  Nettles 
fully  sustains  and  corroborates  Mi.  Imw  as  to 
what  took  place  at  this  mterview.  There  Is 
nothing  to  rebut  this  testimony.  Dr.  Gamer 
contents  himself  with  a  simple  *I  don't  recol- 
lect' Agftin,  the  circumstances  attending  the 
transaction  when  Mr.  Law  sold  and  conveyed 
his  Intoest  In  the  property  to  Dr.  Gamer  clear- 
ly indicate  that  the  property  was  bought  as 
the  railroad  lot  and,  so  fOr  as  Mr.  I^w  Is 
concerned,  be  was  still  under  the  belief  and 
impression  wben  he  mAd  his  Interest  Noth- 
ing that  he  had  seen  or  heard  had  given  him 
the  slightest  Idea  of  the  mistake  that  had  been 
made  in  confounding  the  Mooney  and  the  rail- 
road lota,  Mr.  0.  R.  Wood's  testimony  not 
only  corroborates  the  other  wimesses  on  this 
point,  but  establishes  as  a  substantive  fact 
the  view  I  take.  Dr.  Gamer,  tliroughout  his 
long  examination,  never  denies,  In  that  em- 
ptiatlc  manner  which  carries  conviction,  tliat 
he  bought  the  property  as  tbe  railroad  lot. 
The  circumstances,  too,  sustam  this  view  of 
the  transaction.  Ml  the  witnesses  who  spoke 
upon  the  subject  stated  that  tt  was  town  talk' 
that  G&mer  and  Mr.  Law  had  bought  t!he 
property  on  which  stood  the  railroad  buildings. 
Mr.  Livingston,  upon  being  Informed,  at  once 
wrote  to  Dr.  Gamer  on  the  subject;  recdving 
no  reply,  wrote  again;  and  to  this  second  letter 
no  answer  was  sent  It  is  true.  Dr.  Gamer  de- 
mes  having  received  the  first  letter  (a  press 
copy  of  which  is  In  evidence),  but  he  admltB 
receiving  the  second.  Why  this  silence?  The 
price,  too,  for  which  the  property  was  sold, 
is  a  most  pregnant  circumstance.  The  wlt- 
nesses  testify,  too,  and  the  master  finds,  as  a 
matter  of  fkct  that  the  Mooney  lot  is  worth 
$2,000,  yet  It  is  sold  for  (250.  Would  It  not 
be  remarlcable  that  property  of  that  value 
should  bring  such  a  low  price,  unless  explain- 
able upon  some  hypothesis  similar  to  th^  pre- 

Digitized  by  Google 


536 


27  SOUTHEASTERN  REIFOBTEB. 


(s.a 


sentedT  Nor  !■  It  giuprMug,  under  Qie  clr> 
cnmstancee,  that  tiie  mistake  ahouM  have 
been  made,  nie  lots  all  la^  In  an  onlmprored 
portion  Qt  tbe  to>wn  of  DarUnglbon,  on  atreets, 
moat  of  which,  whUe  laid  off,  were  unnamed, 
and  naed  only  aa  footpatha.  The  area  of  the 
two  lots  In  qneatlon  la  almost  tbe  same,  and 
the  bonndarles  very  similar.  It  waa  not  an  eiv 
nmeons  Impression  spontaneoosly  takai  np, 
bnt  the  appearancK  were  such  as  were  liable 
to  mislead  a  person  of  even  more  than  ordi- 
nary prudence  azid  care.  That  snch  Is  a  fact 
■the  testimony  8hows,-4hat  snch  pmdait  men 
aa  Messrs.  Nachman,  Ward,  law,  Smith,  and 
others,  all  dtlzena  and  Iimg  reddents  of  Dar^ 
iiTigtwn,  were  actually  misled  aa  to  tbe  physic- 
al Identity  of  tbe  two  lots.  Sfr.  Nettles  In  his 
testimony  very  dearly  shows  bow  be  waa  mis- 
led, and  why  be  gave  the  information  he  did 
to  Ur.  Urlngston.  I  am,  therefore^  dearly'  of 
tbe  opinion,  and  find,  as  a  matter  of  fact,  that 
a  mnlnal  mistake  occnrred  In  the  aale  and  pnr- 
chase  of  lot  No.  10,  and  that,  while  It  was  sold 
and  purchased  aa  the  xallroad  lot,  It  was  In 
fact  the  M coney  lot 

"Haring  reached  this  conclusion  upon  tbe 
&.cts>  the  second  qnesdon  arises:  Is  the  mis- 
take of  anch  a  nature  as  will  authorize  the 
court  to  set  aside  the  aale,  and  direct  the  deed 
canceled?  Relief  cm  account  of  mistake  of 
fact  haa  played  a  most  Important  part  In  tbe 
courtB  since  the  earUeat  establishment  of  equi- 
table JnrlBdlctkm  and  prlndples.  Tbe  dlfflcul- 
tlea  arising  tai  consfdering  the  subject  and  tbe 
aeemlng  conflict  of  dedalona  In  reference  there- 
to^ are  due  largdy  to  tbe  many  and  rarled 
caaea  In  whldi  the  prlndples  are  InvcAed  and 
relief  sou^t  'The  g^ieral  doctrine.*  says 
"Pomeroy,  in  his  admirable  work  on  Equity 
Jurisprudence  (section  8S2),  la  firmly  settled, 
aa  one  Om  elementaxy  prind^es  of  the  equi- 
table jurisdiction,  that  a  court  of  equity  wlD 
grant  Its  afiSnnatlTe  or  defenslTe  relief,  as  may 
be  required  by  the  circumstances,  from  the 
conseqnenoee  of  any  mlstefce  at  fact  wblcb  la 
a  material  dement  of  tbe  transaction,  and 
whldi  la  not  tbe  result  of  ttie  mistaken  party's 
own  violation  at  some  legal  duty,  provided 
that  no  adequate  remedy  can  be  had  at  law. 
It  has  been  said.  "No  pwson  can  be  presumed 
to  be  acquainted  with  aU  matters  of  fact  con- 
nected with  the  transaction  In  whldi  be  en- 
gages." This  general  doctrine  la  aivlled  In  a 
great  variety  of  forms,  and  under  a  great  va- 
ried 1^  drcnmstances.  It  presents  but  few 
tbeoretlcal  dlfflcntttea.  Its  practical  dlflBcul- 
tiea  arise  txom  Its  application  to  particular  In- 
etances  of  relief,  and  this  application  must  be 
largely  controlled  by  tbe  drcnmatamces  of  each 
caae.'  Iflatakfl^  tbe  same  author  defines  to  be 
•An  erroneous  mental  condltkm,  conception,  or 
convtotlon.  Induced  by  Ignorance,  mlsa|»pre- 
benskoi,  or  mlsunderBtandlng  of  tbe  truth,  but 
without  negligence,  and  reaultlng  In  some  act 
or  omission  done  or  snfl!ered  arroneously  by 
one  ox  both  the  partlea  to  a  transaction,  but 
wHbout  Its  erroneous  character  being  Intended 


oc  known  at  tin  tbne.'  Section  889.  ^e  no- 
tion of  mistake,'  aaya  Gbancdlw  Harper  In 
Gilchrist  V.  Harttn,  Bailey.  Bq.  ^  *Buch  aa 
entitles  a  party  to  relief  from  his  contract 
seema  to  me  to  Invt^ve  tbe  having  been  mlaled 
by  smue  false  appearance.  If  a  man  apon- 
taneouBly  takes  np  an  ecroneons  Impreaston, 
not  fnm  any  deceptive  evidence^  but  moeiy 
from  the  soggestloD  of  hla  own  mind,  this  can 
hardly  be  called  a  mla^e.*  The  most  Im- 
portant affirmative  remedies  conferred  by  an 
exerdae  at  the  equitable  Jurisdiction  on  the  oc- 
casion ot  mlatake  are  cancdlatlon  and  refor- 
mation. Cancellatlott  is  appropriate  when  there 
Is  an  antarenfly  valid  written  agreement  or 
transaction  embodied  in  writing,  while  in  fact, 
reasMi  al  a  mlstate  ot  both  or  ime  of  the 
partiea,  dther  no  agreement  at  all  haa  really 
been  nuule,  since  the  minda  of  bodi  partlea 
have  failed  to  meet  upon  the  same  matters,  or 
else  tbe  agreemoit  at  tranaaetlon  Is  dlffferait 
with  respect  to  its  sut^ect-niatter  or  terms, 
from  that  which  was  Intended.'  2  Pom.  Eq.  Jnr. 

5  Sn>.  *A  f  undamoital  mistake  which  iwevoita 
any  real  contract  from  being  formed  between 
tile  parties  la  ground  t<a  relief  both  at  law 
and  In  equtty.  Contract  requires  consensual 
agreement;  and  If,  owing  to  some  error  en 
one  or  both  sides,  the  parties  never  had  a  com- 
mon Intention,  It  followa  that  no  contract  Is 
formed.'  Fetter.  Eq.  p.  122.  See.  alao.  IS  Am. 

6  Eng.  Bnc.  Law,  046.  It  to  needlesa  to  mul- 
tiply quotatdms  6rom  text  writers  to  further 
establish  this  equitable  doctrine.   Wboi  tbe 
mistake  is  mutual,  material,  unintentional,  and 
free  from  negllg^ce  on  the  part  of  the  party 
applying  fw  relief,  equtty  win,  In  every  In* 
stance,  where  the  righta  of  Innoceqt  third  par- 
ties have  not  Interposed,  grant  tbe  ttOet.  Tbe 
drcumatancea  of  eadi  case  are  apt  to  dUftf, 
and  each  caae  stand  for  itself,  iqwu  Its  own 
relative  drcnmstances.   The  caae  under  ean- 
sideratton  oomes  peculiarly  wttbln  the  prlnc; 
pies  laid  down.  13iat  the  mistake  waa  mu- 
tual. Is  dearty  established;  that  It  Is  material, 
is  unquestionable;  that  it  waa  unintentional, 
all  parties  concede;  and  that  Itwaa  notcaoaed 
by  any  neglIg«Dce,  Is  apparent  It  Is  not  one 
of  thoee  cases  wbere  a  iiarty  spodtaneooaly 
took  up  an  emneons  Impressfw,  but  the  fActs 
and  drcnmstandea  demonstrnte  that  the  par-* 
ties  were  misled  by  tbe  false  appearancea  of 
similarity  of  boundaries,  area,  etc.  Mr.  Liv 
Ingaton'a  efforts,  as  tbe  reiweamtative  ot  the 
plaintiff,  to  prop^ly  MoitiQr  and  locate  the 
different  lota,  show  affirmatively  tbe  absence 
of  negligence,  and  It  aroeara  that  be  did  all 
that  could  be  required  of  a  prudent  maxL. 
This  doctrine  appllea  pecnllariy  to  judicial 
sales.  A  court  of  equity  cannot  In  good  oon- 
adence,  and  will  not  po^t  a  party  within 
Its  Jurisdiction  to  be  wronged  by  another, 
when  the  posltlim  of  the  partlea  la  the  result 
of  an  honest  mistake  of  fact  which  was  mo- 
tnal  to  both.   Ror.  Jnd.  Sales.  238,  239;  12 
Am.  &  Eng.  Enc.  Law,  285;  15  Am.  &  Bing. 
IBae.  Law,  669.  It  grounds  odat  which  would 
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anthorlw  a  court  ai  eanlty  to  oorreet  a  ooo- 
reyaux  tm  a  mistake  In  a  private  aale,  (be 
same  state  of  Cuts  would  mntboriae  foeh  oar- 
rectkm  In  the  can  at  a  Judicial  sale.* 

"I  haTe  not  been  able  to  find,  nor  baa  conn- 
sel  on  elthar  ride  dted  to  me,  anr  case  In  our 
own  Rcv«t8  euctly  analocons  to  tbe  one 
under  contideratlon,  bat  the  principles  I  have 
laid  down  are  recognised  In  sewaU  In  Oim- 
inffham  t.  Gnnlngham,  20  S.  O.  881,  the  qnea- 
Uon  Invf^ed  was  as  to  the  eOaet  <ot  a  mlatake 
made  In  the  construction  of  a  wHL  This  was 
a  mlatake  of  law.  and  tar  that  reason  the 
court  h^  that  It  could  not  be  reUeved  against. 
In  Its  consideration,  however,  the  oonrt  sbts: 
'If  the  mistake  oC.tbIa  transaction  had  been 
one  of  fact,  without  any  Improper  netflgence 
on  her  part,  aU  the  aalhorlties  agree  that  ttn 
court  could  glTe  relief  If  application  may  be 
made  in  due  time.'  In  Kennerty  t.  Phos- 
phate Co.,  21  S.  0.  2S4,  the  relief  demanded 
was  very  properly  refosed,  upon  the  ground 
that  tbe  case  conid  not  posribly  fall  nnder 
the  head  of  mutual  wror,  nor  that  of  a  mis- 
take occasioned  1^  fraud,  ImposItiMi,  mispla- 
ced confidence,  or  overreaching  by  one  party 
against  anoUm,  but  tbe  court  ennnclates  the 
general  doctrine  ht  the  following  language: 
The  cases  In  which  .the  Question  of  relief  In 
equity  may  arise  In  connection  with  an  In- 
strument In  writing  executed  by  13ie  parties 
may  be  divided  into  several  dasses:  (1) 
Where  there  is  mutual  mistake  as  to  the  Eacts 
npon  whk^  It  Is  based,  or .  as  to  tbe  terms 
and  BtlpulatlonB  emlnraced  therein;  C2)  where 
one  ot  the  parties  only  Is  under  such  mistake, 
tfther  ot  the  facts  or  of  the  stipulations,  and 
sncb  mistake  has  beoi  occasioned  by  the 
fraud,  dec^,  or  Imposition,  In  any  ftxm,  of 
tbe  other;  (8)  where  one  of  Ihe  parties  only 
la  under  such  mistake  and  this  has  occurred 
from  lio  fault  of  the  othw,  but  solely  by  the 
negUgence  w  Inattention  of  the  first  party. 
In  the  first  two  classes,  where  the  mistake  is 
made  to  appear  by  clear  and  competent  testi- 
mony, equity  will  nnhesltatliigly  afford  the 
necessary  relief,  either  by  reforming  the  pa- 
per, or  canceling  It,  as  the  case  may  require.* 
The  case  at  bar,  In  my  opinion,  comes  under 
the  first  of  the  classes  enumerated,  and  hence 
is  one  which  the  court  will  relieve  from  the 
mistake  mutually  made.  Nether  the  case  of 
Hurrel  v.  Murrel,  2  Strob.  Eq.  148,  McDow 
V.  Brown,  2  S.  C.  108,  nor  Trapler  v.  Waldo, 
16  S.  C.  276,  will  be  found,  upon  correct  luter- 
pretatloD,  to  confilct  with  the  views  here  pre- 
B^ted.  In  the  last-mentioned  case  the  court 
had  refused  to  confirm  It.  It  would  have 
been  necessary  to  have  violated  a  fundamental 
legal  i^dple.  So,  In  this  case,  to  confirm 
tbe  sale  to  Dr.  Garner  would  undoubtedly  be 
to  violate,  not  only  a  fundamental  principle  of 
equity,  but,  as  I  will  hereafter  endeavor  to 
show,  a  fundamental  principle  governing  Ju- 
dicial sales.  While  as  before  stated,  I  have 
found  no  case  In  this  state  exactly  analogous, 
yet  there  are  cases  from  the  courts  of  last 
reaort  In  other  states  which  are  v-exy  similar. 
a7S.B.-81% 


I  win  not,  however,  burden  this  opinion  wltai 
quotatkms  from  tbem,  but  will  dmply  dte 
tbemi  HOflB  t.  Sterens,  46  Am.  Dec.  621, 
and  note;  Fun  t.  Voater  (VaJ  9  S.  SI.  4ffti 
Baxter  T.  Tanner  <W.  Ya.)  12  B.  XL  109S; 
Irwin  T.  Wnson  (OUo  Sop.)  16  N.  B.  209; 
Hnblanbetg  (Pa.  Sop.)  9  AO.  144; 

OiUBth  V.  Sebastian  Oo.  CAxk.)  8  8.  W.  886; 
Bamatd  Tatea,  1  Nott  it  Med  142;  Ohamp- 
neya  v.  Johnsoi^  S  Brar.  268;  Bqpazt  r.  Dunn, 
1  BldL  Law,  101.  Tbe  caaea  of  Irwin  v. 
WUson,  Qrlfflth  v.  Befaastlan  Oo.,  and  Bax- 
ter V.  Tanner,  wasmt  are  very  full,  and  the 
facts  In  each  case  are  aomewhat  sImQar  to 
ttie  case  at  bar.  . 

"There  Is  another  view  of  the  case  present- 
ed by  counsel,  whidi,  in  my  Oj^nhm,  will  an- 
Ihoriae  the  Interference  of  the  court  It  dear- 
ly appears  from  the  testimony  that  the  an- 
nouncement made  at  tbe  sale,'  though  made  In 
perfectly  good  faith,  was  an  Interference  with 
the  bona  fides  of  tbe  sale.  When  it  was  stat- 
ed that  lot  No.  1  waa  the  Uoonay  lot,  ICr. 
Nachman,  Mr.  Ward,  Mr.  Smith,  and  otb«ra 
bid  upon  It  upcm  ttie  faltb  of  that  announce- 
ment When  this  lot  was  knocked  down,  they 
made  no  other  bid  during  the  sale.  Bfr. 
Nachman,  and  possibly  others,  soon  afterwards 
retired  from  the  sale,  bdievtog  that  the  Mooney 
lot  had  been  dtaa^oaed  of.  When,  therefbre, 
tbe  Mooney  lot  waa  offered  for  sale  under 
tbe  name  of  the  'Ballvoad  I^t,'  mme  of  these 
gentlemen  made  a  bid  therefor,  and  property 
worth  $2,000  was  sold  for  the  grossly  Inade- 
quate ^ce  of  $250.  While  It  Is  unquestloi^ 
ably  the  pdley  to  sustain  Judicial  sales,  yet,  aa 
Jusdce  HcGtowan  says  In  Trapler  t.  Waldo, 
16  6.  O.  281,  sndi  la  tbe  case  *when  It  can 
be  done  without  violating  prlndplee,  or  In- 
juring any  one.*  One  of  the  principles  'which 
governs  all  sales  at  auction,  and  especially 
Jndldal  sales,  Is  that  there  should  be  full  and 
fair  competition.'  Hamilton  v.  Hamilton,  2 
Rich.  Eq.  355.  'Anything  by  a  party  In  inter- 
est that  chills  the  sale-^nrevoits  free  competi- 
tion amongst  the  bidders— will,  on  complaint, 
cause  audi  a  sale  to  be  set  aside.'  Per  Hr. 
Justice  Pope  In  Hemdon  v.  Olbsoo,  38  S.  O. 
S60,  17  8.  B.  145.  See,  also,  Farr  v.  Sims, 
BIch.  Bq.  Cas.  122;  Dudley  v.  Odom,  5  S.  0. 
131;  Barrett  v.  Paper  Co.,  18  S.  C.  138;  and 
Hemdon  v.  Qlbeon,  as  reported  In  20  Lawy. 
Bep.  Ann.  54G,  with  notes.  The  remarks 
made  by  the  late  lamented  Judge  Kershaw  In 
his  able  and  learned  circuit  decree  In  Barrett 
V.  Paptf  Oo.,  supra,  are  so  apposite  to  the 
case  at  bar,  that  I  dose  by  quoting  therefrom: 
This  statement  [referring  to  an  announce- 
ment made  at  the  sale],  though  made  In  per- 
fectly good  faith,  was  an  toterference  with 
the  bona  fides  of  the  sale.  It  depreciated  the 
property,  and  Impaired  competition  at  the 
sale.  Had  It  been  made  with  fraudulent  In- 
tent, it  would  have  certainly  vitiated  the  sale. 
*  *  *  It  bad  all  the  effect  it  could  have 
had  If  fraudulently  made.  It  was  a  misrep- 
resentation of  fact,  however  unintentional,  and 
wrought  a  great  wrong  upcm  those  Interested 
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In  the  property.  •  •  •  The  parties  at  the 
Bale  acted  upon  It.  It  was,  In  law,  a  fraud 
upon  the  sale,  and  Innocent  parties  should  not 
be  allowed  to  suffer.  The  Inadequacy  (tf 
price,  considered  with  reference  to  this  orone- 
0U8  announcement,  Is  such  as  to  shock  the 
moral  sense  and  outrage  the  conscience,  and 
the  sale  ought  not  to  stand.  •  •  •  Ror.  Jud. 
Bales,  I  S^,  note  5.  It  Is  not  consistent  with 
the  public  policy  that  a  sale  whose  fairness  Is 
so  Titally  Impaired  by  a  mistaken  announce- 
ment should  stand,  whether  the  Intent  be 
fraudulent  or  not.  It  was  urged  at  the  hear- 
ing that  there  Is  a  difference  between  the 
cases  when  the  contract  Is  executed  and  when 
It  Is  merely  azecutory;  that  In  c&Bea  of  the 
former  sort  the  court  will  not  inteetvre  unless 
they  be  tainted  by  actoal  frand.  WhUe  thla  Is 
admitted  to  hare  some  appearance  <tf  author- 
ity In  the  decided  cases,  yet  tbore  are  many 
others  in  which  the  principles  which  have 
made  the  ground  of  a  refusal  on  the  part  ctf 
the  courts  to  aid  In  the  ezecntlon  of  an  ex- 
ecutory contract,  or  confirm  a  judicial  sale 
when  submitted  to  them  for  conflrmatlont  have 
been  evoked  to  set  aside  a  sale  under  pro- 
cess.' 

"My  conclusions  therefore  are,  as  matter  of 
law:  (1)  That  a  mutual  mistake  6ccurred  in 
the  sale  and  purchase  of  lot  No.  10,  matoial, 
unintentional,  and  free  from  negligence,  and 
such  as  the  court  will  relieve  against;  (2)  that 
the  sale  made  1^  the  sheriff  of  Darlington 
county  on  the  first  Monday  In  January,  1892, 
is  rendered  null  and  Told  by  tiie  circumstances 
attondii^  It  There  was  no  actual  fraud,  how* 
ever,  and  it  would  be  taKqnltal^  to  make  Dr. 
Gamer  suffer  any  pecuniary  loss.  The  testi- 
mony shows  ^t  the  aggr^te  sum  paid  by 
him  to  the  ahorlff  for  the  purchase  money  of 
the  land,  and  to  J.  B.  Law  for  bis  Interest  In 
the  bid,  amounts  to  $487.60.  The  referee  re- 
ports that  the  rental  value  of  the  property  Is 
9 10  per  month.  Dr.  Oamer,  howeyer,  testi- 
flea  that  he  coUected  only  an  aTerage  of  about 
$8  per  monUi,  and  I  do  not  think  that  be  ought 
to  be  required  to  account  for  more  than  be 
actually  received.  A  propn  baais  of  settle- 
ment, therefor^  will  be  for  the  master  to 
diarge  Dr.  Gamer  with  18  per  month  from 
the  1st  day  of  February,  1882,  and  credit  him 
with  the  sum  of  948T.5a  Kionid  tliere  be  any 
difference,  It  should  be  paid  out  of  the  pro- 
ceeds of  tlie  sale.  To  properly  adjust  the 
matter,  it  will  be  neceeaary  for  tbe  sholff  to 
turn  over  to  the  master  any  funds  he  may 
have  m  hand  from  tiie  fwmer  sale^  leas  any 
unpaid  costs  and  expenses  due  him.  It  Is 
thM^ore  ordered,  adjudged,  and  decreed: 
First  That  the  sale  of  lot  No.  10,  mentioned 
and  described  in  tbe  judgment  of  foreclosure 
herein,  made  by  the  sheriff  o€  Darlington 
county  im  the  first  Monday  in  January,  1882, 
be,  and  the  same  Is  herel^,  set  aalde  and  de- 
dared  nidi  and  void,  and  that  tbe  conveyance 
of  the  same  made  1^  the  aaid  aherlff  be  de- 
livered np  by  the  header  thereof  to  the  dark 
of  this  court,  and  that  the  same  be  by  him 


canceled  and  filed  with  the  record  in  the  case, 
and  that  such  cancellation  be  noted  In  tbe 
registry  where  the  said  ccnveyance  is  record- 
ed. Second.  That  the  said  property  be  resold 
by  tbe  master  ol  Darlington  county  at  public 
auction,  after  first  advwtlslng  tbe  same  for 
twenty-one  days,  on  the  first  Monday  In  July 
next,  or  on  some  convenient  sale  day  there- 
after, as  he  may  be  advised  by  plalntUTs  coun- 
sel, on  the  following  terms,  to  wit:  OneJialf 
cash;  the  balance  on  a  credit  of  twelve  months 
from  day  of  sale,  with  Interest  from  that  date, 
with  the  privilege  to  the  purchaser  of  paying 
all  cash;  the  deed  to  be  signed,  but  not  de- 
livered until  the  whole  of  the  purchase  money 
Is  paid.  Should  the  purctvtser  fail  to  conq)ly 
with  his  bid,  aaid  premises  to  be  resold  by  the 
master  on  the  same  or  some  anbsequent  sales 
day  at  the  risk  of  such  purdiasor,  and  ahoold 
he  fall  to  pay  tbe  balance  ot  tiw  pnrdiaae 
money,  with  all  Interest  thereon,  when  the 
aame  becomes  due,  then  the  master  diall  re- 
sell said  premises  on  the  next  or  some  subse- 
quent sales  day  after  the  maturity  o£  the  cred- 
it pcHtion.  Third.  That  the  master  pay  from 
the  purchase  m<»iey  the  costs  and  expenses 
of  said  sale  In  the  first  place,  and  In  the  next 
any  balance  that  may  be  due  J.  8.  Games' 
upon  an  adjustment  as  hereinbefore  directed, 
and  that  he  do  ai^ly  the  balance  to  the  pay- 
ment of  the  plaintiff's  mortgage  debt  herein. 
Fourth.  That  the  tespondent,  J.  S.  Gamer,  do 
pay  tbe  costs  and  expenses  of  this  rule,  to  be 
taxed  by  the  cVetk  of  tbia.  oourt." 

Boyd  &  Brown,  for  appellant   Netttea  ft 

Nettles,  for  respondent 

JONES,  J.  Under  a  decree  In  the  prindpaJ 
cause  above  stated,  the  sheriff  of  Darling- 
ton coun^  on  January  2,  1893,  sold  at  pub- 
lic auction  a  number  of  lots  in  the  town  of 
Darlington.  Among  these  lots  were  lot  Na 
I,  which  may  be  called  the  "Ballroad  Lot," 
containing  the  depot  of  the  Charleston,  Sum- 
ter ft  Northern  Ballroad  Company,  and  lot 
No.  10,  called  the  "Moon^  Lot"  containing 
several  tenement  honsea.  The  railroad  lot 
was  sold  to  perfect  titie.  Tbe  Mooney  lot 
(No.  10)  was  considered  valuable  by  reason 
of  the  tenement  houses.  The  two  lota  dif- 
fered very  little  in  size  and  description,  as 
advertised.  When  lot  No.  1  was  t^ored  for 
sale,  the  attorney  for  plaintiff,  by  mistake 
arising  ffom  Incorrect  informatlmi  received 
from  the  former  attorney  In  the  cause,  an- 
nounced that  lot  No.  1  was  a  lot  on  vhlcta 
were  situated  six  tenement  honaes,  and,  um 
attorney  for  plaintiff,  Ud  on  it  under  that 
belief.  After  some  competitive  bidding  tlUa 
tot  was  knocked  down  to  plaintiff  at  f  l,WXk. 
When  lot  No.  10  was  offered  for  sale,  plain- 
tiff's attorney  announced  that  It  was  sold 
subject  to  a  claim  of  the  Charleston,  Snmta 
ft  Northern  Railroad  Oompany,-^e  company 
claiming  it  under  a  grant  of  right  ot  way 
fud  for  d^t  grounds;  that  It  was  the  lot 
on  wblcb.tbe  depot  was  tMw  bonti  that 
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aii7  one  who  boi«lit  It  would  do  m  «t  hli 
riik.  This  lot  was  knocked  down  to  J.  8. 
Garner  and  J.  Bl  Law  at  f2tx>.  Gainer  and 
Law  complied  with  the  terms  of  sale,  re- 
ceived title  ficom  13ie  Aerlff,  and  some  tbne 
afterwards  Law  conveyed  hl>  Interest  in  the 
premises  to  Gamer.  Garner  took  posses- 
sion ot  the  premises.  Afterwards  plalntHTs 
attorney  discovered  the  mistake  In  the  sale 
of  the  lots,  and  proceeded  to  have  a  mle  Is- 
soed  requiring  Garner  to  show  cause  why 
ibe  sale  should  not  be  set  aside  on  the 
ground  that  same  was  made  under  a  mutual 
mistake  of  fact.  On  the  return  to  the  mle, 
tfj  consent  of  parUes  the  Issues  raised  were' 
refmed  to  the  master  of  Darlington  conn- 
cy.  The  master  reported  that  the  evidence 
was  Insuffidttit  to  establish  a  ease  of  mutual 
mistake,  and  that;  evm  If  there  was  a*  mu< 
toal  mistake,  It  was  not  such  as  Is  rellevable 
In  equi^.  Accordingly  he  recommended  tliat 
the  rale  against  Gamer  be  discharged,  and 
the  conveyance  to  Gamer  and  Law  be  con- 
firmed. The  circuit  court,  reversed  the  mas- 
ter's repwt,  holding  that  there  was  a  mutual 
mistake,  and  that  the  mistake  was  such  as  a 
court  of  equity  should  relieve  against,  and 
accordingly  decreed  that  the  deed  to  Gar- 
n^  and  Law  be  recalled  and  the  sale  set 
aside;  that  the  premises  be  resold;  that  Gar- 
ner should  account  for  the  rent  received  by 
blm  from  the  premises  since  February  l, 
1892,  at  $8  per  month,  and  should  be  credited 
with  (487.60,  the  aggr^ate  amount  paid  to 
the  sheriff  in  purchase  of  the  lot  and  to  J. 
B.  Law  tap  his  interest  therein,— the  differ- 
ence to  be  paid  to  (Jamer  from  the  proceeds 
of  the  sale;  and  that  Gamer  should  pay  the 
costs  and  expenses  of  the  rule.  The  excep- 
tions raise  practically  three  questions:  (1) 
Was  there  a  mutual  mistake,  and  such  a  mis- 
take as  is  rellevable  in  equity?  (2)  Shonid 
Gamer  be  allowed  credit  for  taxes,  repairs, 
and  other  expenses -on  the  premises,  against 
rent  received?  (8)  Should  Gamer  be  char- 
ged with  the  costs  of  the  proceeding? 

1.  After  a  careful  examination  of  the  tes- 
timony, we  agree  with  the  circuit  Judge  that 
a  mutual  mistake  occurred  In  the  sale  and 
purchase  of  lot  No.  10.  and  that,  while  It 
-was  sold  and  purchased  as  railroad  lot  No.  1, 
it  was  In  fact  the  Mooney  lot  This  conclu< 
ston  Is  so  well  supported  by  the  facts  as 
Bummarlzed  by  the  circuit  Judge  that  we 
need  do  no  more  than  refer  to  his  decree, 
-which  will  be  reported.  That  such  a  mistake 
Is  one  rellevable  In  equity  Is  also  well  aas< 
talned  by  authority. 

2.  We  think,  however,  that  It  was  error 
not  to  allow  Gamer,  as  against  the  rents  of 
the  property  received  by  him,  credit  for  taxes 
TVhtch  he  may  have  paid  on  the  projwrty, 
and  also  for  any  expenditure  he  may  have 
made  in  necessary  repairs  on  the  property. 

3.  As  to  the  matter  of  costs,  we  will  not 
Interfere  with  the  discretion  of  the  circuit 
court 

The  judgment  of  the  circuit  court  is  mod- 


Ifled  In  accordance  with  the  principles  here- 
in announcedt  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  in  ac- 
cordance herewith. 


(GO  8.  C.  BO) 
THAOKSTON  et  aL  v.  KIENNBMOBE!. 
CSoin^me  Oourt  of  Booth  CaroUna.    July  16, 
18870 

'  AppBAL — Rbvibt— PixDme  ot  Fact. 

The  finding  of  the  drcuit  court  that  there  la 
such  a  failure  to  prove  a  material  (act  as  to  ixi»- 
tity  the  reversed  of  a  Judgment  of  a  magistrate's 
court,  and  a  dismissal  of  the  complaint  la  a  find- 
ing of  tact,  conclusive  upon  the  supreme  court 

Appeal  from  commoo  pleas  circuit  court  oi 
Pickens  county;  D.  A.  Ttiwnsend,  Judge. 

Action  by  W.  F.  Thackston  St  Company 
against  Margaxet  F.  Keun«nore.  From  a 
Judgment  for  defendant,  pUUntUts  anwaL  Af- 
firmed. 

J.  A.  McCnUot^h,  for  appellants.  J.  P. 
Gary,  for  respondent 

JONBS,  J.  This  to  a  suit  commenced  In 
a  mai^strate's  court,  Therein  plataitlffs  com- 
plained that  defendant  was  "mdebted  to  them 
In  the  sum  ot  fSO  on  account,  tor  services 
rendered  by  them  in  the  sale  of  a  certain  lot 
on  Highland  avenue.  In  the  city  of  GremvUle, 
which  services  were  reasonably  worth  the 
sum  of  $50,  and  which  amount  your  [defend- 
ant's] agent,  B.  E.  Kennemore,  agreed  to  pay 
them  therefor."  On  trial  in  the  magistrate's 
court  the  Jury  found  a  verdict  toe  $38  In 
favor  of  plaintiffs,  and  Jndgment  was  render- 
ed accordingly.  The  circuit  court  on  appeal 
reversed  the  Judgment,  and  dismissed  the 
complaint  on  the  ground  that  'there  Is  no  evi- 
dence whatever  that  the  defendant  ever  an- 
thwlKed  El.  H.  Kennemore  to  contract  with 
the  plalntlffB,  or  any  one  else,  to  pay  them 
commission,  or  to  procure  th^  to  sell  her 
land,  or  even  knew  of  it;  and  said  verdict 
and  Judgment  are  without  evidence  to  sustain 
them."  This  Judgment  ot  the  drcuit  court 
necessarily  Involves  a  finding  of  fact  that  do- 
^ndant  did  not  authorize  E.  B.  Kennemore 
to  contract  with  plaintiffs  In  reference  to  the 
sale  of  said  property.  Such  finding  of  fact  is 
conclusive  on  this  court  Redfeam  v.  Doug- 
hisa,  8S  8.  G.  589,  IS  S.  B.  244.  It  foUows 
that  there  was  no  error  of  law  In  reversing 
the  Judgment  of  the  court  of  magistrate,  and 
in  dismissing  the  con4)lalnt  Exceptions  ovei^ 
ruled.  The.  Jadgmart  ttf  the  drcuit  eonrt  Is 
affirmed. 

(BO  8.  C.  a» 
McABBB  V.  HARRISON  et  al. 
(Supreme  Court  of  South  Cazollua.    July  IS, 
1897.) 

UORtOAOU  IH  POBBBBSION— AoOOmnSNO— IffTER- 
BST— IJIFBOVaMSHTS— BSDSMPTIOS— ESTOPPBL. 

1.  Plaintiff,  being  indebted  to  defendiinta*  an- 
cestor on  mortgLKe,  gave  him  ix)fisesHion  of  30 
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meot  that  he  ahoold  remain  In  jpoMendoo,  and 
receive  the  reuta  and  profits  In  Deu  of  interest, 
until  plaintiff  ahonld  paj  the  debt,  and  that  plain- 
tiff should  convey  the  same  In  fee,  robject  to  rach 
conditions.  While  the  land  waa  in  the  creditor's 
poaaeBsion,  he  made  improvements  and  paid  tax- 
es thereon.  On  tender  of  the  debt,  defendants 
refused  the  same,  on  the  gioand  that  they  were 
entitled  to  intncat  tlureon.  ffcid,  that  lodi  agree- 
ment required  neither  plaintiff  to  paj  interest, 
nor  tiie  creditor  to  account  for  the  rents  and 
profits. 

2.  Where  imprOTements  were  made  br  one  In 
poaseoaion  of  land  of  anotbei,  held  as  ■eenritT 
for  a  debt,  under  a  belief  that  it  would  nerer  be 
redeemed,  his  estate  Is  not  entiUed  to  compen- 
sation  therefor,  on  fedenqjtion  ot  the  land  br 
such  debtor! 

8.  A  creditor  In  possession  of  land  as  secoritr 
for  a  debt,  oi^cr  an  oral  agreement  providing  that 
be  sbonld  hare  the  legal  title,  ueree  demanded  a 
conveyance  tiiereof,  and  frequently  acknowledged 
the  debtor's  right  to  repurchase.  EM,  that  such 
debtor  waa  not  estopped  by  conduct  and  laches 
to  demand  possession  of  such  land  on  teoder  of 
the  amount  of  mch  debt 

4.  One  in  possession  of  land  under  an  agree- 
ment  entitling  him  to  the  rents  and  profits  there- 
of until  a  certain  debt  secured  therel^  shall  be 
paid  Is  not  entitied  to  recover  of  the  debtor  tax- 
es paid  by  him  on  saA  land  whUe  so  In  his  posses- 
sion. 

Appeal  from  common  pleas  circuit  court  of 
Spartanbmrg  county;  D.  A.  Townsend.  Judge. 

Action  by  N.  P.  McAbee  against  Ollie  Har- 
rl8c»i  and  otbws,  heira  at  law  of  James  F. 
Harrison,  deceased.  From  a  decree  In  fitror 
of  plaintiff  defendants  amteal.  Uodlfled, 

nils  action  was  brought  by  idalntiff  to  re- 
cover 80  acres  of  land  In  the  possession  of  the 
defendants.  The  complaint  was  amended  by 
order,  and,  as  so  amended,  la  as  follows:  The 
plaintiff,  by  his  amended  complaint  cmn- 
plalnlng  ot  the  defendants,  allegee:  a)  That 
the  plaintiff  now  Is,  and  was  at  and  daring 
the  times  hereinafter  mentitmed.  the  owner  of 
the  following  tract  of  land,  to  wit,  80  acres, 
taan  or  lees,  idtnate  and  being  in  the  county 
and  state  aforesaid,  bounded  by  lands  of  S. 
N.  Nesbitt,  Wmiam  McAbee,  Frank  Floyd, 
estate  ot  James  Harrison,  deceased,  and  oth- 
ers. (2)  That  daring  the  lifetime  of  James 
P.  Harrison,  deceased,  the  father  of  the  de- 
fendants, he  became  the  owner  of  a  mortgage 
over  the  afm^sald  tracts  of  land,  and  the 
plaintiff,  being  then  unable  to  pay  off  the 
debt  secured  by  said  mortgage,  without  great 
sacrifice  on  his  part,  entered  into  a  contract 
with  the  said  James  F.  Harrison,  by  which 
It  was  agreed  between  the  plaintiff  and  the 
said  James  F.  Harrison  tliat  the  plaintiff 
would  cut  off  from  said  tract  ot  land  30 
acres,  more  or  less,  and  put  the  said  Harri- 
son in  possession  thereof,  and  allow  him  to 
remain  In  possession  of  said  30  acres,  more 
or  less,  and  to  receive  the  rents  and  prc^ts 
Uiereof  In  lieu  of  interest  or  other  payments 
on  the  debt  secured  by  the  mortgage,  until 
such  time  as  the  plaintiff  could  pay  off  said 
debt;  the  said  Harrison  contracting;  and 
agreeing  to  take  poeseaslon  of  the  said  30 
acres  of  land,  and  to  hold  It  as  the  property 
of  the  plaintiff,  on  the  terms  and  conditions 
hereinbefore  mentioned.   ^  The  plaintU^ 


relying  on  said  contract  and  agreement,  did 
cut  off  from  the  aforesaid  tract  oC  80  acres, 
mm  or  leas,  boonded  by  lands  of  B.  N.  Nes- 
bitt, William  UcAbee.  James  lleAbe^  and 
othwB,  and  did  pat  the  aald  James  F.  Har- 
risra  In  possession  thereof,  as  plaintiff  had 
agreed  to  do,  and  the  said  Hairison  entered 
hito  poaacsalon  of  the  said  80  acni  iA  land, 
under  and  by  rirtoe  of  said  contract  and 
agreement,  and  remained  In  possession  of  the 
same,  luridlng  tt  as  the  pnqjwty  of  the  plain- 
tiff, and  receiving  fbe  rents  and  proflta  aris- 
ing from  the  same.  In  the  place  and  stead  of 
interest  or  other  payments  on  the  debt  secur- 
ed by  said  mortgage,  as  he  had  cmtracted 
and  agreed  to  do,  np  to  the  date  of  hla  death 

on  the  day  of  IS — .       That  the 

defendant  Frank  Hairlstm  has  been  duly  ap- 
pointed administrator  of  the  estate  of  James 
F.  Harrison,  deceased,  by  the  probate  oonrt 
for  SpartanbOEg  coonty,  and  has  duly  qnaU- 
fied  and  entered  upon  the  discharge  of  the  du- 
ties of  hla  said  f^Bce.  (tE)  That  the  defend- 
ants, since  the  death  of  the  said  Jamea  7. 
Harriacm,  have  beoi  In  poesesslm  ot  the 
aforesaid  80  acres  of  land,  toon  or  lesa, 
claiming  the  same  aa  his  own,  rec^Tlng  the 
rents  a^d  pn^ts  thereof,  and  refuse  to  anr- 
render  the  possession  ot  said  land,  or  to  ac- 
count tot  the  rmta  and  profits  thereof  not- 
withstanding plaintiff  has  demanded  that 
titey  account  for  the  same,  and  has  toidered 
and  off»%d  to  pay  whatever  amount  was  doe 
upon  the  debt  secured  by  the  said  mortgage, 
and  has  demanded  ot  them  the  poasessUm  of 
said  land.  (6)  That  defendants  have  cat 
down  and  removed  from  said  30  acres  a  large 
lot  of  valuable  wood  and  timber,  which  was 
growing  on  said  land,  and  have  hauled  away 
and  removed  from  said  place  a  large  and  val- 
uable lot  of  rails,  greatly  to  the  Injury  of 
said  land,  and  to  loss  and  damage  of  plaintiff. 
(7)  That  plaintiff  Is  ready  and  willing  to  pay 
to  defendants  whatever  sum  may  be  doe  on 
the  princlpol  of  the  debt  secured  by  the  said 
mortgage.  Wherefore  plaintiff  demands  judg- 
ment against  defendants.  (1)  That  they  be 
required  to  surrender  possession  of  the  afcH-e- 
sald  30  acres  of  land  to  plaintiff.  ^  That 
they  be  required  to  account  to  plaintiff  for  all 
the  rents  and  profits  secured  by  them,  or 
thtir  ancestw,  since  the  time  he  went  Into 
possession,  and  to  apply  the  same  to  the  pay- 
ment of  the  Interest  accruing  on  the  debt  se- 
cured by  the  said  mortgage;  and,  if  the  same 
amounted  to  more  tlian  said  Interest,  that  It 
be  applied  towards  the  extinguishment  of  said 
debt.  (3)  That  they  be  required  to  account 
for  and  pay  to  the  plaintiff  for  the  value  of 
all  rails  and  timbers  they  have  removed  from 
said  land,  and  for  the  damage  done  said  land 
by  said  removal.  (4)  For  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  fit  and 
proper,  and  for  the  costs  and  disbursements 
of  the  actiMi. 

The  answer  was  amended  on  the  bearing, 
and,  as  so  amended,  is  as  follows:  The  de- 
fmdanta,  answering  the  comj^l^^^i^n:  (1) 
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Admit  so  mach  at  pftragmplM  1.  2,  and  3  u 
allege  tbat  daring  tbe  life  of  said  James  F. 
Han'lsoD  be  became  the  owner  of  a  mortgage 
over  land  described  In  paragraph  1,  and  tbat 
plaintiff  cut  off  30  acres  of  said  land,  as  de- 
scribed Id  the  complaint,  and  placed  said 
James  F.  Harrison  In  possession  dereof;  but 
deny  that  there  was  any  contract  or  agree- 
ment that  he  was  to  hold  said  land  as  tbe 
property  of  plaintiff,  bat  allege,  on  the  con- 
trary, that  be  received  said  land  In  payment 
after  satisfaction  of  said  m<wtgage,  and  has 
made  valuable  ImprovNoents  thereon.  (2) 
Tbey  admit  paragraph  4.  (S)  Tbey  admit 
paragraph  6,  except  that  plaintiff  has  ten- 
dered them  the  debt  secured  by  said  mort- 
gage, or  demanded  possession  of  said  lapd. 
(4)  They  deny  each  and  every  all^atlon  of 
the  complaint  not  hereinbefore  admitted,  (fi) 
They  allege  that  plaintiff  agreed  to  make  ti- 
tle to  said  James  F.  Harrison,  his  heirs  and 
assigns,  but  has  never  done  so.  (6)  That  de- 
fendants are  heirs  at  law  of  Jamed  F.  Harri- 
son, and  the  rightful  owners  of  said  land. 
Wherefore  defendants  ask  judgment:  (1) 
That  the  plaintiff  be  required  by  the  court  to 
make  legal  title  for  said  land  to  these  de- 
fendants. <2)  That  the  complaint  be  dismiss- 
ed, with  costs. 

This  case  was  heard  by  Judge  Townseod 
at  the  February  term  of  court  for  Spartan- 
burg county,  who  filed  the  following  decree: 
This  action  Is  brought  for  the  purpose  of  can- 
celing a  mortgage  over  86  acres  of  land  al- 
lied to  belong  to  plaintiff,  and  to  compel 
the  defendants  to  surrender  to  plaintiff  the 
possession  of  90  acres,  more  or  less,  which 
has  been  cut  off  the  SO-acre  tract  and  put 
in  possession  of  James  F.  Harrison,  the  an- 
cestor of  the  defendants,  under  an  alleged 
agreement  that  be  was  to  remain  In  posses- 
sion thereof  until  the  plaintiff  could  redeem 
It  by  paying  the  amount  due  on  the  mort- 
gage,  and  that  until  this  was  done  the  rents 
and  profits  arising  from  the  30  acres  was  to 
be  applied  by  Harrison  as  payment  on  the 
debt  secured  by  the  mortgage.  Tbe  plaintiff 
also  claims  that  the  defendants  have  dam- 
aged him  by  removing  a  lot  of  rails  from 
the  30  acres,  and  have  cut  and  hauled  off  a 
lot  of  timber  therefrom.  The  defendants 
admit  tbat  their  ancestor  became  the  owner 
of  a  mortgage  over  86  acres  of  land  belong- 
ing to  the  plaintiff,  and  that  30  acres  thereof 
was  cut  off,  and  that  their  ancestor  was  put 
In  possession  of  the  same.  They,  however, 
deny  that  there  was  any  such  contract  as  is 
alleged  by  plaintiff.  On  the  contrary,  tbey 
Bay  tbat  tbe  said  30  acres  was  cut  off,  and 
their  ancestor  was  put  in  possession  of  It.  In 
paym«at  and  satisfaction  of  said  mortgage. 
They  also  allege  that  they  have  pat  valuable 
Improvements  on  the  land,  and  that  the 
plaintiff  is  estopped  by  his  conduct,  and  is 
barred  by  bis  laches,  from  now  claiming  the 
land,  and  they  demand  that  tbe  plaintiff 
execute  to  them  a  deed  for  the  land.  The 
matter  was  referred  to  the  master  for  Spar* 


tanbnrg  county  to  take  the  testimony,  and 
report  the  same  to  £hls  court  This  be  has 
done. 

I  have  carefully  considered  the  testimony 
and  argument  of  counsel,  and  have  reached 
a  conclusion  satisfactory  to  myself. 

The  main  question  In  the  case  Is  one  of 
fact  How  did  James  F.  Harrison  take  pos- 
session of  the  30  acres?  Was  It  the  agree- 
ment that  he  was  to  hold  It  antU  McAbee 
could  redeem  It  by  paying  the  mortgage 
which  Harrison  held  over  the  entire  86  acres, 
or  was  It  sold  to  Harrison  in  satisfaction  of 
the  mortgage?  I  think  that  but  one  conclu- 
sion can  be  reached  by  an  unprejudiced 
mind.  Harrison  took  no  deed  to  the  land, 
although  he  lived  near  to  the  plaintiff.  He 
retained  possession  of  the  note  and  mort- 
gage. He  repeatedly  told  persona  who  want- 
ed to  purchase  this  identical  land  that  he 
could  not  sell,  as  it  belonged  to  McAbee 
whenever  he  got  able  to  redeem.  Not  only 
Is  this  so,  but,  when  tbe  plaintiff  offered  the 
money  to  one  of  the  defendants,  It  was  re- 
fused, not  on  the  ground  that  the  land  be- 
longed to  the  defendants,  but  solely  because 
the  plaintiff  would  not  consent  to  pay  Inter- 
est. I  cannot  reconcile  these  facts  to  the 
claim  now  made  by  the  defendants  that  the 
land  was  sold  to  their  ancestor,  and  that  he 
was  put  In  possession  of  It  In  satlsractlOD  of 
the  mortgage. 

Having  determined  that  James  F.  Harrison 
went  into  possession  of  this  land  under  a 
contract  that  he  was  to  hold  It  until  plain- 
tiff could  redeem  it  by  paying  off  the  mort- 
gage, I  come  to  the  next  question:  Has  the 
plaintiff  ever  offered  to  redeem?  There  can 
be  bat  one  opinion  as  to  this.  The  plaintiff, 
with  three  others,  testified  that  he  did  offer 
to  one  of  the  defendants  a  roll  of  money. 
McAbee  says  It  was  fSlO.  One  of  the  wit- 
nesses says  he  saw  it  counted  a  short  time 
before  It  was  offered.  Mr.  Nesbltt  s^s  this 
was  the  amount  he  let  Mr.  McAbee  have. 
No  one  denies  this.  Tbe  defendant  did  not 
demand  that  it  be  counted.  He  refused  it 
only  because  the  plaintiff  would  not  consent 
to  pay  Interest  This  being  his  sole  objec- 
tion, all  others  are  waived.  Wood  v.  Babb, 
IQ  S.  0.  431.  I  conclude,  then,  tbat  the  plain- 
tiff did  tender  to  the  defendants,  some  time 
In  the  faU  of  1802,  $310,  and  that  this  was 
more  than  the  principal  of  the  mortgage 
debt  The  question  then  arises,  was  this  all 
there  was  then  due?  If  so,  then  It  follows, 
under  tbe  authority  of  Salinas  v.  Ellis.  26 
S.  C.  337,  2  S.  E.  121.  tbat  the  lien  of  the 
mortgage  Is  discharged,  and  that  the  defend- 
ants must  surrender  to  plaintiff  the  posses- 
sion of  30  acres  of  land  now  In  dispute,  and 
must  deliver  up  the  mortgage  to  be  canceled. 
The  solution  of  this  depends  entirely  upon 
how  much  rent  was  received  by  defendants 
and  their  ancestor  from  the  land.  On  this 
point  the  opinions  of  the  witnesses  vary,— 
some  putting  the  rental  value  as  low  as  |20. 
and  others  as  Ugh  as 
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wlten  we  look  to  the  testimtmj  of  those  who 
caltlrated  the  laad,  I  think  that  the  rmts  re- 
celved  must  have  averaged  the  sum  of  ^ 
per  year.  This  would  pay  the  Interest  on 
the  mortgage  debt,  and  leave  an  excess  of 
911.70  each  year,  to  be  credited  on  the  prin- 
cipal of  the  debt  Then,  as  the  rents  amount- 
ed to  more  than  enough  to  pay  the  inierest 
which  accrued  from  year  to  year  on  the  mort- 
gage debt,  and  as  the  defendants  and  their 
ancestor  were  bound  to  apply  this  towards 
the  payment  of  the  debt,  It  follows,  even  If 
tboe  were  no  agreement  that  they  were  to 
be  80  applied,  that  when  plaintiff  tendered 
to  the  defendants  the  sum  of  $310,  be  ten- 
dered  the  full  amount  that  was  due,  and 
from  that  moment  the  lien  of  the  mortgage 
was  discharged.  Salinas  v.  EUlls,  supra.  I 
do  not  think,  however,  that  the  plaintiff  bas 
kept  his  tender  good,  and  for  this  reason  I 
cannot  hold  that  since  the  tender  the  debt 
has  ceased  to  draw  interest,  and  that  all  of 
the  rents  must  be  credited  on  the  principal 
of  the  note.  I,  however,  think  that  the  ex- 
cess of  $11.76  could  be  credited  each  year  on 
said  principal.  Nor  can  I  hold  that  the  plaln- 
tifT  must  pay  to  defendants  the  value  of  any 
Improvements  they  may  have  put  on  this 
land.  They  took  the  risk  when  they  put 
them  there.  There  was  and  is  no  agreement 
for  plaintiff  to  pay  for  these,  and,  even  If 
there  was,  still  this  claim  does  not,  under 
the  authority  above  cited,  prevent  the  Hen  of 
the  mortgage  from  being  discharged.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  defendants  surrender  to  plaintiff  the 
possession  of  the  land  described  in  the  com- 
plaint, to  wit.  30  acres,  more  or  less,  belong- 
ing to  the  86  acres,  and  that  they  deliver  up 
the  mortgage  over  the  same  to  the  clerk  of 
this  court  to  be  canceled,  and  that  the  de- 
fendants credit  the  mortgage  debt  with  the 
Bum  of  $42  each  year,  from  and  Including  the 
year  1S86,  until  and  Including  the  year  1S96, 
and  that  the  plaintiff  have  judgment  against 
the  defendants  for  the  costs  and  disburse- 
ments of  this  action. 

To  this  decree  the  defendants  excepted,  and 
appeal  on  tbe  following  exceptions:  The  de- 
fendants except  to  the  decree  of  the  circuit 
court  rendered  herein,  and  will  appeal  to  tbe 
supreme  court  on  the  following  grounds,  to 
wit:  That  his  honor,  Judge  Townsend,  erred 
In  not  holding:  (1)  That  the  main  question 
herein  Is  one  of  fact,  whether  the  agreement 
was  a  mortgage  or  an  absolute  sale,  and  in 
refusing  to  consider  the  question  whether  It 
was  not  a  conditional  sale,  with  the  right  to 
tbe  vendor  to  redeem.  (2)  In  not  finding  as 
fact  that  the  agreement  was  for  Harrison  to 
receive  said  30  acres  "In  lieu  of  Interest  or 
other  payments  on  said  debt  secured  by  the 
mortgage"  of  the  86  acres,  wltb  the  right  to 
the  plaintiff  to  redeem  the  said  30  acres  at 
his  option;  and  in  not  holding  that  said 
agreement  was  a  conditional  sale  in  satisfac- 
tion of  said  mortgage,  with  the  right  to  the 
vendor  to  repnrchaae  the  said  land  la  a  rea< 


sonafele  time.  (8)  in  not  holding  tliat  said 
N,  P.  HcAbee,  by  bis  condnct  and  laches,  has 
waived  his  right  to  so  redeem  said  land,  and 
Is  now  estopped  from  doing  so.  (4)  In  not 
holding  that,  If  be  can  atUl  redeem  the  land 
under  the  ^peement  and  his  subsequent  con- 
duct thereunder,  he  cannot  do  so  without 
paying  for  the  reasonable  and  necessary  Im- 
provements made  thmeon  with  bis  knowl- 
edge and  acquiescence.  (5)  In  holding  that 
said  agreement  was  a  mortgage.  (6)  In  find- 
ing that  the  rents  of  the  place  were  worth 
$42  a  year,  and  In  charging  the  defendants 
with  that  sum  each  year.  (7)  In  not  allow- 
ing the  defendants,  mortgagees  In  possession, 
if  they  were  mortgagees,  for  their  trouble 
and  expense  In  managing  the  place,  to  be  de- 
ducted from  said  rents.  (8)  In  not  allowing 
tbem  anything  for  amount  expended  for  tax- 
es, repairs,  and  necessary  improvements 
made  on  the  place  with  the  knowledge  and 
acquiescence  of  plaintiff,  to  be  deducted  from 
gross  amount  of  said  rents.  (9)  If  nothing 
Is  allowed  for  said  improvements,  then  In 
not  estimating  the  rent  on  the  place  in  the 
condition  the  defendants*  father  received  tt, 
and  in  not  deducting  from  the  amount  ac- 
tually received  a  reasonable  proportion  tbere- 
of  for  tbe  rent  of  the  houses  buUt  thereon  by 
the  defendants,  and  occupied  by  the  renters 
of  the  place  while  It  was  in  defendants'  pos- 
session; and  also  in  not  allowing  them  the 
amount  the  rents  were  Increased  by  their  oth- 
er improvements  made  on  the  land.  (IC^  In 
holding  that  tbe  amount  tendered  by  N.  P. 
McAbee  to  Frank  Harrison,  to  wit,  $310,  was 
all  that  was  due  on  said  alleged  debt;  and 
discharged  the  lien  of  the  mortgage.  If  It 
was  a  mortgage.  (11)  In  decreeing  that  the 
plaintiff  have  Judgment  for  the  costs  and 
disbursements  of  this  action,  and  in  not  de- 
creeing that  the  defendants  should  bare 
Judgment  thorefor. 

NlcboUs  ft  Jones,  tor  appellanta.  Duncan 

ft  Sanders,  for  respondent 

GARY,  A.  J.  In  1884  N.  P.  McAbee,  the 
plaintiff,  borrowed  from  the  Spartanburg 
National  Bank  $302.40  on  his  note,  with 
James  F.  Harrison  and  S.  T.  McCrary  as  In- 
dorsers,  for  the  purpose  of  paying  his  In- 
debtedness to  tbe  said  McOravy.  In  order 
to  indemnify  them,  he  executed  to  them 
Jointly  a  mortgage  of  his  plantation,  con- 
taining 86  acree  of  land.  When  the  note 
matured,  the  bank  notified  S.  T.  McCravy, 
and  he  notified  tbe  plaintiff.  The  plalntUT 
and  James  F.  Harrison  entered  Into  an  agree- 
ment under  which  the  plalntUf  delivered  pos- 
session of  80  acres  of  said  land  to  James  F. 
Harrison,  and  Harrison  delivered  to  McGra.- 
vy  the  money  to  pay  the  said  note,  which  he 
did,  and,  after  scratching  his  name  off  the 
note,  delivered  it  to  Harrison.  The  said 
agreement  was  to  be  reduced  to  writing,  but 
this  was  not  done.  After  the  death  of  Har- 
rison,  the  note  and  ^<f^t§^^y^i^^b» 
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a  doiet  «t  Ui  liome.  J«mw  F.  Harrlsoii 
made  certain  ImproTementB  upon  tbe  said 
30  acres  of  land.  Jamea  F.  Hanlaon  died  In 
1891,  and  thereafter  tbe  plaintiff  tendered  to 
tlie  admlnlatratw  of  eald  Harrison  9310, 
ftolmlng  tba^  onder  the  terms  of  the  acree- 
ment  aforesaid,  he  had  the  ilffht  to  resfor- 
chase  fba  said  land  upon  tlie  imynmit  oC 
that  snnu  The  admlnlstratn  r^need  to  ac- 
the  mon^,  nnlese  the  plaintlfE  woidd 
pay  Interest  on  It  Tbe  plalntUt  waa,  h<m- 
erer,  nnwllUnff  to  pay  Interest,  unless  the 
administrator  would  account  for  the  rents 
and  ivoats  of  the  land.  13ils  action  was 
commenced  In  conseqneace  ot  the  fiUlnre  of 
the  paitlee  to  agree  upon  a  settlement  It 
was  referred  to  the  master  to  take  the  tee- 
thuony  and  report  the  same  to  the  court 
The  case  was  heard  by  his  hoiuw,  Jnd^ 
Towneend,  who  rendered  a  decree  on  ttie 
IMh  of  February,  1806,  from  wfateb  tbe  de- 
fendants hare  annealed  upon  the  ezc^>tMms 
set  out  ta  connection  wMh  the  decree,  ^e 
Berenth  exception  was  abandoned.  The  re- 
maining ezeqfdozis  raise  the  fcAlowlng  ques- 
tions: (1)  Was  ttiere  «Tor  on  the  part  at 
the  einmlt  judge  In  his  finding  of  tect  a*  to 
the  agreement  between  N.  P.  If cAbee  and 
James  F.  Ouvlson?  (2)  Was  there  error  on 
the  part  of  tbe  circuit  Judge  in  adjudging 
that  the  defendants  were  not  entitled  to  com- 
pensation for  tbe  Improvements  erected  by 
James  F.  Harrison?  (S)  Was  there  error  on 
tbe  part  of  tbe  presidliur  Judge  In  not  hold- 
ing tiiat  the  plaintiff,  tqr  bis  ornduct  and 
ladiee,  waived  bis  ilgbt  to  redeon  said  laadt 
(4)  Was  there  error  on  the  part  of  the  ctrenlt 
Judge  la  not  aUowli^  tbe  def«Dkdants  the 
amounts  expended  for  the  taxesf 

After  a  careful  consideration  of  all  tbe  tes- 
timony, the  court  Is  satisfied  that  the  agree- 
ment between  N.  P.  McA.bee  and  James  F. 
Harrison  is  correctly  set  forth  in  paragraph 
2  of  the  complaint,  except  wherein,  tt  is  al- 
leged that  the  said  Harrison  contracted  and 
agreed  to  hold  the  land  as  the  property  of 
the  plaintiff.  He  held  the  proi>erty  as  bis 
own,  and  tbe  title  waa  to  have  been  made 
to  him,  conveying  the  fee,  but  upon  the  con- 
ditions set  out  In  tbe  said  paragraph.  There 
is  direct  and  positive  testimony  to  the  effect 
that  Harrison  was  informed  that  McAbee's 
understanding  of  the  agreement  was  that  no 
Interest  was  to  be  charged  against  him  in 
case  he  was  able  to  repurcliase,  as  the  rents 
and  prc^ts  were  to  be  in  lieu  thereof.  When 
Informed  tbat  McAbee  understood  the  agree- 
ment as  Just  stated,  he  said  be  would  be 
glad  if  McAbee  could  redeem  his  land. 
There  Is  also  testimony  that  Harrison  said 
he  would  work  the  land,  and  try  to  make  it 
pay  all  expenses. 

Our  construction  of  the  agreement  Is  some- 
what different  from  that  placed  upon  It  by 
tbe  circuit  Judge.  We  agree  with  him  that 
McAbee  was  not  to  pay  interest  on  bis  in- 
debtedness to  Harrison,  but  we  are  of  the 
opinion  that  Harrison  was  not  to  account 


tor  tbe  rents  and  j^rofita  In  case  McAbee  re- 
purtfiased  tbe  land.  This  conclusion  Is 
strengtboted  by  tbe  fact  that  no  account 
was  kept  of  tbe  rents  and  profits  showing 
the  amounta  actually  rectived  from  the  land. 

We  wlU  next  c<msld»  the  question  as  to 
the  improvements.  The  Improvements  were 
made  with  full  knowledge  on  the  part  ot 
Harrison  of  tbe  terms  upon  which  he  went 
Into  possession  of  tbe  land.  He  was  Induced 
to  make  Che  Improvements  because  be  be- 
lieved UcAbee  would  not  be  able  to  repur- 
chase the  prop^ly,  and  took  hla  diancea  of 
losing  tbe  ben^t  of  them.  Tba  erection  of 
tbe  buildings  by  Harrison,  with  full  knowl- 
edge of  the  agreement  between  blnuelf  and 
McAbee,  was  at  bis  own  risk,  and  his  estate 
cannot  claim  compensation  for  th«n. 

The  third  question  is  that  of  estt^pel  by 
conduct  and  laches,  wblcb  we  will  now  con- 
sider. McAbee  had  the  legal  tltte  to  tbe 
land.  Harrison  had  tbe  right  to  a  title  cm- 
veying  tbe  fee  thereto  upon  the  terms  bore- 
Inbefore  stated,  yet  he  took  no  steps  to  de- 
vest McAbM  of  the  legal  title,  and  there  Is 
no  testimony  that  he  at  any  time  demanded  . 
of  McAbee  compliance  with  the  terms  of  tiie 
agreement  On  tbe  contrary,  be,  time  and 
again,  acknowledged  flie  right  of  McAbee  to 
repurchase  the  land.  ■  Furthermore,  when 
McAbee  t^^ered  tbe  money  to  the  adminis- 
trator of  Harrison,  the  parties  In  Interest 
were  willing  to  allow  him  to  repurdiase,  If 
he  had  been  willing  to  pay  interest,  and  no 
objection  was  made  tiiat  he  waa  estopped  by 
conduct  and  ladies. 

The  last  question  Is  In  regard  to  taxes. 
No  sn^  dalm  is  made  in  the  anawOT,  but 
waiving  such  objection,  under  tbe  construc- 
tloc  wMch  this  court  has  placed  upon  the 
contract  such  claim  cannot  be  allowed. 
Harrison  was,  under  the  terms  of  the  agree- 
ment owner  of  the  property,  subject  to  the 
conditions  therein  mentioned,  and  it  waa  bis 
duty  to  pay  the  taxes. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified.  In 
accordance  with  the  views  herein  e^ppreesed. 

(SO  s.  c.  s»> 

McNAB  V.  SOUTHERN  MUT.  BUILDINQ 
&  LOAN  ASS*N  et  sL 
MOOBB  V.  SAME.  . 
(Sapreme  Court  of  South  Oarollna.    July  14, 
1897J 

BDUAiMe  AXD  Loan  Absooiations— Suasssnaa 
or  Stock— WiTHDRAvii^DsBTOB 

AND  CrBDITOB. 

Where  a  building  and  loan  assodatlon'i  by- 
laws provide  that  a  member  who  has  made  all 
payments  may  surrender  his  shares  of  stock  at 
any  tbme  after  a  certain  oerlod  from  the  date  of 
bis  certificate,  on  giving  60  days'  notice,  and  take 
the  withdrawal  value  thereof  in  cash,  the  rela- 
tion of  debtor  and  creditor  is  established  as  soon 
as  tbe  member  has  Burrendered  Us  stock,  and 
has  giren  the  required  notice. 

Appeal  from  common  pleas  circuit  court  ot 
BamweU  county;  D.  A^Town8e^d^^^^|^|^^ 
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Separate  actions  bj  William  McNab  and 
W.  W.  Moore  against  the  Southern  Hufnal 
Building  &  Loan  Association,  a  corporation 
chartered  nnder  the  laws  of  the  state  of 
Georgia,  and  J.  Allen  Tobln,  as  receiver  of 
the  association.  From  Judgments  In  f&Tor 
of  plaintiffs,  def^dant  association  appeals. 
Affirmed. 

The  complaints  were  substantially  the  same, 
and  that  of  William  McNab  was  as  foUowa; 

"The  Southern  Mutual  Building  and  Loan 
Aaaodatlon.  Home  Office,  Atlanta,  Qa. 

"Atlanta,  Oa.,  October  IS,  1896. 

"Statement   Withdrawal  of  Stock  Held  bj 
Wm.  McNab.  Barnwell,  S.  O. 


"Oert  1,832.    Series  &    Shares,  la 

Amount  of  does  paid  to  date,  83 
months  9498  00 

Doe  for  mo*,  of  two  adv.  months,  un- 
paid   12  00 


Total  amount  paid  to  date  $510  00 


(Less  expense  fund  of  10  cmti  per 

share  for  months.) 

Amount  paid,  dues.   9610  00 

Interest  at  4  per  cent  per  annum  for 

avmge  time   173  40 


9683  40 

Less  dues  for  two  months,  unpaid. ...     12  00 


Net  amount  of  witlidrawal, 
days  h«ic^  $871  40 


"EiXtracts-from  Terms  and  Conditions.' 

"No  certificate  can  be  withdrawn  unless 
paid  to  date. 

"A  member  wishing  to  withdraw  his  shares 
must  give  the  assoclatlott  notice  of  racb 
withdrawal. 

"No  interest  paid  on  withdrawals  nnlees 
the  stock  has  been  In  force  two  years. 
"Very  truly  yours, 

"H.  P.  wmiams,  Secretary, 
**Per  Maddox. 

"(A  trae  copy.) 

"(1)  That  the  defendant  Is  now,  and  was  at 
the  times  hereinafter  mentioned,  a  corpora- 
tion duly  organized  and  chartered  under  the 
laws  of  the  state  of  Georgia. 

That  the  defendant  baa  for  some  years 
past  been  doing  a  building  and  loan  business 
in  this  state,  and  has  been  selling  stocli  to  be 
matured  on  the  Installment  plan  by  making 
monthly  payments,  as  provided  in  the  by- 
laws of  said  association.  Article  1,  {  S,  of  the 
by-laws  of  said  association  provides:  The 
capital  stock  of  this  association  shall  consist 
of  fifty  thousand  shares,  of  the  par  value 
of  $100.00  each  at  maturity,  to  l>e  paid  In 
monthly  Installments  of  one  dollar  for  the 
first  month  membership  fee,  and  sixty  cents 
per  share  for  each  successive  month  there- 
after until  the  maturity  of  the  stock.  No 
member  shall  hold  less  than  five  shares  of 
said  stock.'  Article  4,  {  2,  provides:  'Each 
stockholder  for  any  and  every  share  held  by 
him  or  her  shall  pay  the  sum  of  sixty  cents 
PCX  share  on  the  flrst  of  each  month  there* 


after  until  maturity  of  shares.*  Article  4,  i 
4,  provides:  'Every  stockholder  shall  receive 
from  the  secretaiy  a  certlflcate  of  stock  sign- 
ed by  the  secretary  and  president'  Section 
5  provides:  'Any  member  being  six  months 
in  arrears,  such  stock  shall  lapse  without  no- 
tice, and  all  payments  thereon  shall  be  for- 
feited to  the  association.  The  board  of  di- 
rectors may  in  their  discretion  reinstate  such 
stock.'  Section  6  provides:  If  a  memba 
dies,  his  legal  representatives  may  withdraw 
his  shares  at  any  time,  and  receive  the  mon- 
ey paid  into  the  loan  fund  on  snch  shares. 
In  no  other  case  can  a  share  be  withdrawn 
until  after  one  year  from  the  date  of  the 
certificate.  At  any  time  after  one  year  and 
before  two  years,  and  before  maturity  of 
stock,  a  member  will  be  entitled  to  withdraw 
his  stock,  and  receive  the  amount  paid  Into 
the  loan  fund,  and  not  less  than  6  per  cent 
Interest  thereon  for  the  average  time.  No 
certlflcate  can  be  withdrawn  unless  paid  to 
date.  A  withdrawal  fee  of  fifty  cents  per 
share  will  be  charged  on  all  stock  with- 
drawn, provided  no  charge  exceeds  five  dol- 
lars. A  member  desiring  to  withdraw  his 
shares  must  give  the  association  sixty  dayi^ 
notice  of  such  withdrawal.' 

"(3)  That  heretofore,  on  the   day  of 

 ,  1889,  the  plaintltr  subscribed  to  ten 

shares  of  the  stock  of  said  association,  certifi- 
cate No.  1,832,  series  S,  and  made  the  regular 
monthly  payments  thereon  as  required  by 
the  said  association  for  eighty-three  months, 
and  all  otber  fees  and  dnes  as  required  by 
said  defendant,  and  aa  provided  Id  Hs  by- 
laws. 

"(4)  That,  under  the  by-laws  of  said  asso- 
ciation, a  member  could  surrender  his  shares 
of  stock  at  any  time  after  two  years  from 
the  date  of  his  e^Hflcate  of  stock,  provided 
all  the  payments  had  beoi  made  to  the  as- 
sociation, as  required  by  the  l^-laws  or 
same,  and  take  the  withdrawal  valoe  thne- 
of  in  cash. 

".(5)  That  on  the  day  of  October,  A. 

D.  1896,  the  plaintiff  being  desirons  Of  sur- 
rendering bis  stock,  and  of  taking  the  with- 
drawal value  thereof  In  cash,  and  In  pur- 
suance of  sn<di  detumlnation,  the  plalntlfl 

gave  the  defendant  notice  on  the  day 

of  October,  A.  D.  1896,  that  he  would  with- 
draw from  the  association,  and  take  the 
value  of  hiB  stock  in  cash.  The  plaintiff  far- 
ther alleges  that  be  surrendered  his  stock  to 
the  defendant  on  the  18th  day  of  October. 
1896,  and  demanded  the  withdrawal  value 
thereof,  which  amounts  on  the  13th  day  of 
October,  1806,  to  the  sum  at  e71«*/i«9  dol- 
lars, as  appears  from  statement  of  defend- 
ant, a  copy  of  which  Is  hereto  annexed,  aa  a 
part  and  parcel  of  this  complaint 

"(6)  That  defendant  has  failed  to  pay  OTer 
to  plaintiff  the  said  sum  of  671  «*/ioo  dollars, 
notwithstanding  more  than  sixty  days  hare 
elapsed  since  demand  for  withdrawal,  and 
that  the  defendant  Is  now  justly  doe  and 
owing  to  the  plalntlfl  said  amount  . 
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"fO  That  the  defendant  anoclatlon  has 

failed  and  ftecom*  InaolTent,  and,  as  this 
plalntlflF  IB  Informed  and  believes,  has  been 
put  ta  the  hands  of  a  recelTer  In  the  state  of 
Georgia;  that  the  defendant  has  property  In 
this  state;  and  that  J.  Allen  TobUi  Is  a  rosi- 
dent  agent  of  said  association  at  Barnwell, 
8oath  Carolina. 

"Wherefore  the  plaintiff  prays  judgment 
against  the  defendant  for  the  sum  of 
07l4Vxo»  doUais,  and  for  the  costs  and  dls- 
bnrsemeiits  of  this  actlcm." 

PattersMi  &  Holman,  for  appellant.  R.  O. 
Hitman,  tar  reqxHidents  McNab  and  W.  W. 
Moon. 

McITBR,  0.  J.  These  two  cases,  being 
practically  Identical  so  far  as  the  facts  are 
MHicemed,  were  heard  and  will  be  considered 
together.  The  complaints  set  forth  folly 
the  facts  oat  of  which  the  pontroveray  arises, 
and,  as  It  Is  stated  In  the  "case"  that  such 
facts  were  substantially  proved  on  the  trial, 
the  allegations  at  the  complaints  will  be  tak- 
en as  true.  Fot  a  fnU  understanding  of 
these  tacts,  one  of  the  complaints  should  be 
Incorporated  In  the  report  of  the  case.  It 
will  tber^ore  be  sufficient  to  state  here,  In 
general  terms,  that  these  actions  were  com- 
meneed  on  the  8th  of  February,  1897,  and  at 
the  same  time  attacbmeots  were  Issued 
against  Uie  assets  of  the  association,  found 
In  this  state,  and  vere  swved  ap«L  the  de- 
fendant J.  Allen  Tobin,  a  resident  agent  of 
the  assoclatitm,  at  Barnwell,  B.  G.  The  object 
of  the  actl<m  was  to  recover  the  withdrawal 
▼aloe  of  the  stock  of  the  plaintiff,  as  ascer- 
tained by  a  statement  furnished  by  the  prop- 
er officer  ol  the  assodatlon,  and  appended 
to  the  complaint,  under  the  prorldons  of  the 
by-laws  set  fcnth  tn  the  complaint,  which 
were  duly  complied  with.  It  la  stated  in  the 
"case"  that  after  the  commencement  of  the 
actkm,  to  wit,  on  the  12tb  February,  1807, 
a,  temporary  receiver  of  the  defendant  asso- 
datlMi  was  8pp<^ted,  and  subsequently,  to 
wit,  on  the  8th  of  March,  1897,  the  defeQdant 
J,  Allen  Tobin  was  appcrinted  permanent  re- 
ceiver of  said  association,  and,  by  an  wder  of 
the  court  of  common  pleas  for  Barnwell  coun- 
ty, he  was  required  to  intervene  and  defend 
these  actions.  In  accordance  with  this  order, 
the  said  recover  filed  his  answer  in  both  of 
the  cases,  in  which  he  denied  all  the  allega- 
tkma  contained  in  the  complaints.  After  the 
plaintiffs  bad  proved  substantially  the  alle- 
gations of  their  complahits,  the  eald  defend- 
ant moved  tar  a  ncmsiUt,  upon  the  ground 
that  the  iilalntlfls,  bebig  Btockh<dder8  In  the 
said  association,  could  not  maintain  these  ap- 
tlcms  against  the  assocIaUcm  of  which  tb^ 
were  members;  contencUng  that  the  mere  fact 
that  Uiese  plaintiffs  had  surrendered  their  cer- 
tfflcates  of  stock,  and  demanded  tbe  with- 
drawal value  of  their  stock,  in  money,  as  al- 
lowed 1^  the  by-laws  of  the  association,  did 
not  change  the  relations  of  the  parties  to 
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that  of  debtor  and  cnSltot,  tmt  Quit  tbe  plain- 
tiffs still  remain  members  and  stockholders 
of  said  association.  Tbe  motions  for  nonsuit 
were  refused  by  his  honor,  Judge  Townsrad, 
and  the  cases  were  ivcsented  to  tbe  Jury,  who 
found  verdicts  In  each  of  the  cases  for  the 
withdrawal  value  of  the  stock  ot  the  plaln- 
tlfts,  respectively;  and,  Judgm^ts  hifvlng 
been  entered  In  accordance  with  these  ver- 
diets,  defendants  appealed,  upon  the  follow- 
ing grounds:  "(1)  Because  bis  hmor  erred  in 
refusing  defendants*  motion  for  a  wKisult,  as 
it  Is  respectfully  submitted  that  the  same 
should  have  been  sustained  or  granted,  as  It 
appeared  from  the  evidence  ot  the  plaintiff 
that  he  was  a  stockholder  of  the  defendant 
association,  and,  as  such,  could  not  maintain 
this  action.  (2)  Because  the  relation  ot  debt- 
or and  creditor  was  not  established  between 
the  plaintiff  and  defendant  assoclaUMi  by 
reason  of  the  fact  that  he  had  surrendered  his 
stock,  and  given  notice  ot  sixty  days  to  take 
withdrawal  value  thereof  In  cash." 

It  seems  to  us  clear  that  the  view  taken 
by  the  circuit  Judge  was  strictly  In  conftmnl- 
ty  with  the  contract  of  the  parties  as  set 
forth  in  ttie  complaint,  the  aUegattons  of 
which  are  admitted  to  be  true;  and  that  any 
other  view  would  make  Oie  contract  a. mere 
delusion  and  a  fimnd.  nUs  view  Is  fully  sup- 
ported by  the  authorities  dted  by  respnid- 
ents'  counael,  «ily  ewe  of  which  it  ts  deemed 
necessary  to  r^trodnce  h«e.  In  2  Am.  & 
Sing.  Bnc.  lAw  (Ist  Bd.K.at  page  625,  we 
find  the  following  language:  "Acceptance  of 
notice  of  withdrawal  terminates  meanberaliip 
In  tbe  association.  The  member  at  once  aa- 
sumes  the  position  of  a  creditor,  and  may  re- 
cover the  amount  due  in  assnmpett,  but  tbe 
judgment  and  the  execution  wm  be  contn^ed 
by  the  eonrt,  as  Justice  and  right  may  re- 
quire." Tbe  position  taken  by  counsel  for  ap- 
pellant tiiat  the  plaintiff^  still  renudned  stodt- 
holders  until  their  certificates  were  actnaUy 
canceled  Is  manifestly  untenable.  After  the 
plaintiffs  had  done  all  that  tiiey  wwe  required 
to  do  to  entitle  them  to  claim  the  withdrawal 
value  of  tbelr  stock,  the  aaaodation  certain- 
ly could  not  be  allowed  to  defeat  each  claim 
by  delving  or  refusing  to  formally  caned  the 
certificates  ot  stock.  1^  Judgment  ot  this 
court  Is  that  the  Judgmmt  of  the  circuit  court 
in  each  of  tiie  cases  mentioned  In  the  titte  of 
this  <^>inlon  be  affirmed. 


CSO  3.  C.  64) 


SMITH  V.  SMITH. 


(Supreme  Ooort  ot  South  CaEollna.    Jolr  U, 
1887.) 

ConrLAiirr  roa  Alihoxt— Sitbfldsaob— Joixdsb 
OF  Caubbs. 

1.  In  a  complaint  for  alimoay  on  the  ground  of 
cruelty  and  desertion,  allegations  giving  .the  his- 
tory of  the  case,  showing  separations  and  for- 

givenesB,  specific  Ina'ancea  of  cruelty,  and  tiiat 
plaintiff  was  driyen  from  her  home,  and  Hved 
with  a  son  unable  to  support  her  properly,  should 
not  be  stricken  as  Irrelevant,  evidentiary,  or  mere 
surplusage.  ^^^]^ 
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2:  A  oomplaliit  for  aUmoiiT  oontRining  aUega- 
tioni  of  desertioa  and  eraeltr  itatei  only  one 
nose  of  action. 

Appeal  from  common  pleas  circuit  court  of 
Cbe8tei4eld  county;  B.  O.  Watts,  Judge. 

Action  by  Caroline  Smith  against  Qeorge 
W.  Smith  for  alimony.  From  a  Judgment  for 
plalntlfl^  deftfndant  ^peala.  Affirmed. 

Tb9  complaint,  with  ttie  caption  omitted, 
was  as  follows:  "The  complaint  of  the  above- 
named  plaintiff,  complaining  to  tlUs  honwable 
court  of  the  above-named  defendant,  respect- 
fully alleges:  (1>  V'Irst.  That  on  the  2Tth  day 
of  December,  A.  D.  1896,  In  the  county  and 
state  aforesaid,  she  was  duly  and  legally  mar- 
ried to  tbo  defendant,  Oeo^  W.  Smith.  (Zi 
That  at  the  time  of  such  maiilage,  and  at 
times  hereinafter  mentioned,  both  this  plain- 
tiff and  the  defendant  were,  and  are  now, 
domiciled  in  and  actual  Inhabitants  <rf  Ohee- 
terfl^  oonnty.  state  of  Sooth  Gan^na.  (Q 
That  since  the  sidd  marriage,  ucept  at  the 
times  hereinafter  mentioned,  the  defendant 
and  this  plalntlfl  lived  together  as  husband 
and  wife,  but  th^  have  had  no  children  bran 
to  them  by  such  marriage.  (4)  That  for  some 
time  after  the  said  marriage  this  idalntiff  liv- 
ed haroUy  and  peacefully  with  the  defend- 
ant, and  he  had  her  onfldence  and  devoUoo. 
That  subsequently,  about  two  years  after  said 
marriage,  plalntlfl  paid  a  htiet  vUdt  to  her 
grandchildren,  the  children  of  O.  O.  Oassidy, 
a  son  of  plaintiff  by  a  former  marriage,  and 
when  she  retumed  to  her  home  the  defend- 
ant abnaed  and  cursed  her,  and  thereupon  the 
defendant  left  and  deawted  her,  remaining 
away  for  several  numths;  that  then,  wh«i 
defendant  had  expressed  sorrow  for  his  con- 
duct, and  had  promised  to  conduct  himself  as 
a  dutiful  hurttand  should,  and  had  asked  for- 
glreness  for  the  wrongs  which  he  had  done 
her,  plaintiff,  acting  on  these  promises,  and 
believing  that  he  was  truly  sorrowful  tor  his 
c<»dac^  consented  that  l^e  should  return  to 
her  hmne,  where  he  was  always  welcome  so 
long  as  he  cMiducted  himself  as  a  dutiful  hus- 
band should.  (5)  That  after  he  had  returned 
to  her  home,  and  had  remained  there  for 
some  time,  he  asked  plaintiff  to  make  him  a 
deed  to  the  land  upon  which  she  lived,  and 
which  was  then  owned  by  her,  but  she  re- 
fused to  do  so.  That  thereupon  the  de- 
fendant refused  to  do  any  farther  work  on 
the  premises,  which  were  used  for  agricul- 
tural purposes,  and  threatened  to  pull  down 
the  f«ices  which  had  been  put  upon  said 
premises.  That  defendant  then  abused  and 
cursed  plaintiff,  and  left  and  desei-ted  ber, 
staying  away  from  plaintiff's  home  several 
•mtHiths.  That  after  remaining  away  for  some 
time  the  defendant  expressed  sorrow  for  his 
ctmduct,  and  asked  forgiveness  for  same,  and, 
after  making  most  solemn  promises  of  amend- 
ment and  good  treatment,  she  consented  for 
him  to  return  to  her  home,  and  he  did  so  re- 
turn and  remain  tor  a  while.  That  at  va- 
rious other  times  defendant  has  wantonly 
outraged  plaintiff's  feelings  as  a  woman  by 


gross  Insulting  language,  which  he  has  used 
to  her  and  of  others  in  her  presence,  and  has 
threatened  not  only  to  strike  plaintiff,  bat  to 
kill  her.   That  on  me  occaiedon  since  the  nM 
marriage  the  Ser.  Mr.  RushtHi  qient  the 
night  at  plalntifTs  home,  and  the  defendant 
violently  abused  and  cursed  plaintiff  becmnse 
she  provided  breakfast  tor  Mr.  Bushton,  and 
cursed  and  abused  him  In  her  preacnco  after 
he  left   That  the  defendant  has  repeatedly 
left  and  deserted  plaintiff  since  their  mar- 
riage, and  made  no  provision  for  her  support 
and  sustenance,  although  he  was  abandanliy 
able  to  do  so;  but  each  tim^  except  at  the 
time  hereinafter  mentioned,  after  making 
most  solemn  promises  of  amendment  and 
good  treatment,  and  expressing  his  regret  for 
his  conduct  toward  her,  she  consented  that 
he  (Oiould  return  to  her  home;  but  tiw  prosn- 
Ises,  on  faith  of  which  she  consented  tor  him 
to  return,  were  each  time  brokoi.    That  fin- 
ally, BCHue  time  ajsoat  the  monUi  of  Mandu 
1891,  after  abusing  and  cursing  plaintiff,  the 
defendant  left  and  deserted  her,  and  has 
dime  nothing  toward  her  support  and  sns- 
tenance  since  that  time,  although  he  Is  abun- 
dantly able  to  8app«t  himself  and  plaintiff 
In  comfort,  and  she  has  been  cnnpelled  to 
work  for  her  own  support,  except  what  was 
0vai  her  by  O.  G.  Oasddy, «  son  of  plaintiff 
by  a  ftmner  marriage,  who  Is  a  man  of  tot 
Undted  means.   (6)  That  plaintiff  has  always 
c<«dncted  hOTsdf  as  a  dutiful  wife  ahonUL 
and  has  always  tried  to  make  the  defendanrs 
home  Ufe  happy,  so  long  as  he  ranalned  with 
her,  and  It  Is  throng  no  fault  of  bos  that 
defendant  could  not  live  quietly  and  happily 
with  her.   (7)  That  plaintiff  Is  now  getting 
quite  advanced  In  years,  and  she  is  without 
property,  and  almost  wholly  dependent  upon 
bet  son.  O.  C.  Oassidy.  for  a  support  (Q 
Ihat  defendant  Is  a  man  of  means,  doing  a 
good  business,  and  pcKsessed  of  anq^  snS- 
clent  property  to  suppwt  himself  and  idaln- 
tiff in  the  greatest  comfort   <9)  That  on  the 
6th  day  of  Novonber.  18M.  the  premises  own- 
ed  and  occupied  by  this  plaintiff  were  sold  at 
public  sale,  pursuant  to  an  order  of  court  and 
at  said  sale  the  defmdant  Geoi^  W.  ^nlth, 
became  the  purchaser  ot  same.   That  plain- 
tiff was  redding  on  said  premlaea,  and  coor 
tinned  to  reside  theretm  until  some  time  dur- 
ing the  month  of  September,  1886.    That  on 
the  1st  day  of  August,  1896,  on  bearing  the 
affidavit  of  George  W.  Smith,  the  defraidant 
herein,  his  honor.  Judge  R.  O.  Watts,  issued 
a  rule  against  this  plaintiff  to  show  cause 
why  she  should  not  be  adjudged  In  contempt 
of  court  In  not  yl^dlng  possession  of  the 
premises  then  occupied  by  this  plaintiff,  the 
same  having  been  purchased  by  the  defend- 
ant, George  W.  Smith,  under  foreclosure  pro- 
ceedings.  That  on  the  3l8t  day  of  August, 
1890,  the  plaintiff  having  made  return  to  said 
rule,  his  honor,  Judge  R.  C.  Watts,  on  motloo 
of  W.  F.  Steven8(Hi,  Esq.,  attorney  tor  Geoig* 
W.  Smith,  ordered  that  this  plaintiff.  Caro- 
line Smith,  *do  yield  poaseaalon  ^of  said  trac* 
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of  land  within  fifteen  daji  from  the  date  of 
said  wder;  and,  uUeSB  sbe  does  so  yield  pos- 
■escdon  to  said  George  W.  Smith,  that  the 
sheriff  of  Ghesteifleld  county  do  dlspoeaeea 
her»  and  pot  the  said  Qeorge  W.  Smltb  in 
poBBeasloD  of  said  tract  of  land.'  (10)  That 
In  otwdlence  to  said  wder  <^  court  sbe  waa 
con:4>^led  to  and  did  yield  poesession  of  said 
tract  of  land,  which  bad  been  her  home,  and 
since  that  time,  Xt^g  without  money  or 
means*  sbe  has  been  compelled  to  rely  npoo 
her  am,  Q.  O.  Oasaidy,  who  la  unable  to  sup- 
port ber  p«>i)erly,  be  being  a  poor  man,  with 
a  family  of  bis  own.  Wherefore  plaintiff 
prays  jadgment:  (1)  niat  she  be  protected 
In  living  separate  and  apart  from  her  hus- 
band, the  defendant  herein,  and  that  be  be 
restrained  from  In  any  wise  disturbing  or  In- 
terfering with  ber.  (2)  That  the  def^dant 
be  required  to  pay  to  plaintiff  as  alimony  an 
adequate  and  suitable  amoont  of  moaey  for 
her  snppcxt  and  maintenance,  at  such  fixed 
and  stated  periods,  and  in  such  amounts  ot 
money,  as  may  by  the  court  be  adjudged 
propw;  and  also  tliat  the  defendant  be  ad- 
judged to  ]>ay  all  the  costs,  expenses,  and 
enlarges  of  the  proceedings  necessary  to  ol>- 
tain  the  relief  herein  prayed.  dB)  Fw  such 
other  and  further  relief  as  to  the  court  may 
seam  fit  and  pnq;>er." 

On  the  21st  day  of  December,  1886,  the  de- 
fendant, Umrugh  his,  attorneys,  served  the 
I^lntlff'B  attorneyfl  with  the  following  notice 
and  grounds  of  motion  (caj;»tion  omitted): 
"Please  take  notice  that  the  attorneys  (or  the  de- 
fendant herein  wUl  move  before  his  honor.  Judge 
a.  O.  Watts,  judge  of  the  Fourth  circuit,  at  his 
chambers  In  Chouw,  8.  O.,  on  the  26th  day 
of  DecembCT,  1886:  (1)  To  strike  out  parar 
giBidi  No.  2  of  the  complaint,  on  the  ground 
that  tt  Is  surs^usage.  and  IndoTant  and  re- 
dundant matter.  (2)  At  the  same  time  and 
place  they  will  move  to  strike  out  paragraph 
No.  3  of  tiM  eomiriaint,  on  the  ground  that  It 
Is  Irrelevant,  redundant,  and  mere  snri^usage. 
<3)  Atthe  same  tbne  and  place  they  will  more 
to  strike  oat  ttf  paragraph  N&  4  all  from  the 
b^lnnlng  down  through  the  words  'and  he 
liad  her  confidence  and  derotion,'  on  the 
STOond  that  the  said  parts,  being  the  first  four 
lines  of  the  paragraph  as  served  on  defend- 
ant, are  Irrelevant,  redundant,  and  mere  sur- 
plusage.   (4)  At  the  same  time  and  place  they 
wlB  move  to  strike  out  aU  that  part  of  para- 
gratib  4  beglnninc  wltb  the  words  on  line  five 
oC  said  paragraph  as  scorved  on  defendant,  as 
follows:  That  subsequently,  about  two  years 
after,'  etc.,  on  down  through  'remained  away 
tm  aeveral  months,*— all  the  matters  stated  In 
tbat  part  of  said  paragraph  being  {srobatlve 
and  evidentiary  matter,  and  matter  not  mate- 
rial, nor  affecting  the  remedy,  nor  stating, . 
nor  tending  to  state,  any  cause  of  action,  and 
ttierefore  being  redundant,  Irrelevant,  and 
men  surplusage.   ^  At  the  same  time  and 
(rface  they  will  move  to  strike  out  that  part 
of  paragraph  No.  4  beginning  with  the  words, 
Ttaat  then,  when  defendant  bad  expressed,* 
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etc.,  and  running  to  the  end  of  said  paragraph, 
ending  with  the  words,  *80  long  as  he  conduct- 
ed himself  as  a  dutiful  husband  should,'  saie^ 
part  ot  said  complaint  not  stating,  nor  tend- 
ing to  state,  any  cause  of  action,  and  being  ir- 
relevant and  redundant  matta.  (6)  At  the 
same  time  and  place  they  will  move  to  strike 
out  all  that  part  oi  paragraph  5  of  said  com- 
plaint beginning  at  the  beginning  of  said  para- 
gra^  and  ending  with  the  words,  'and  threat- 
ened to  pull  down  the  fences  which  bad  been 
put  upon  the  premises,'  the  ailegatlwos  In  aald 
part  of  said  complaint  being  Urelevant  and  re- 
dundant. (7)  At  the  same  time  and  place 
they  will  move  to  strike  out  of  paragraph  No. 

5  the  following  sentence:  Tliat  defendant  then 
abused  and  cursed  plaintiff,  and  left  and  de- 
serted her,  staying  away  from  plaintiff's  home 
several  months,'— the  same  being  Immaterial,  . 
Irr^evant,  and  redundant  (8)  Tbat  at  the 
same  time  and  place  they  wOl  move  to  strike 
out  of  paragraph  No.  5  the  following:  That 
after  remaining  away  for  some  time  the  de- 
fendant expressed  sorrow  for  his  conduct,  and 
asked  forgiveness,'— the  same  being  irrelevant, 
immaterial,  and  redundant  matter.  (0)  At  the 
same  time  and  place  they  will  move  to  strike 
out  the  foDowlng  part  of  paragraph  No.  5: 
That  on  one  occasion  since  the  said  marriage 
the  Rev.  Mr.  Rusbton  spent  the  night  at  plain- 
tiff's home,  and  the  defendant  violently  abused 
and  cursed  her  because  she  provided  breakfast 
for  Mr.  Bushton,'— the  same  bebig  brrelevant, 
and  redundant,  and  mere  surplusage.  (10)  At 
the  same  time  and  place  they  will  move  to 
strike  out  the  following  from  paragraph  No. 

6  of  said  complaint,  to  wit:  'And  cursed  and 
abused  him  [Mr.  Boabton]  in  her  [phUntlirs] 
presence  after  be  left,'— the  same  being  en- 
tirely Irrelevant  and  not  material  to  any  poa- 
sible  tesue  In  thto  case.  (U)  At  the  same  time 
and  itoce  they  win  move  to  strike  from  para^ 
graph  6  oi  said  ccm^Ialnt  all  that  part  b^ln- 
nlng  as  follows:  Tbat  defendant  has  repeat- 
edly left  and  deserted  plaintiff,'  eto.,  and  end- 
ing, 'she  consented  that  he  should  return  to 
ber  home,'-^the  same  betaig  hrelevant,  Immat^ 
rial,  and  redundant.  (12)  At  the  same  time 
and  place  they  will  move  to  strike  the  follow- 
ing from  paragraph  5  of  the  comtdalnt,  being 
at  the  end  of  said  paragraph:  'Bxc^  what 
was  given  her  by  G.  O.  Cassidy,  a  son  of 
plaintiff  by  a  torm&e  husband,  who  la  a  man 
of  very  limited  means,'— the  same  being  Irrele- 
vant and  redundant  OS)  At  the  same  time 
and  idace  they  will  move  to  strike  from  aald 
comidatait  the  wbole  cf  paragraph  6,  the  aame 
being  Irrelevant,  immaterial,  and  entirely  re- 
dundant a4)  At  the  nune  time  and  place 
they  win  move  to  strike  from  paragraidi  7  of 
tiie  coB^iaint  the  following:  'And  almost 
vrtioUy  d^Kudent  npcm  ber  son,  O.  0.  CassUty, 
for  support,'— the  same  being  Irrelevant,  re- 
dundant, and  immaterlaL  (ItQ  At  tha  same 
time  and  place  they  will  move  to  strike  txom 
paragraph  8  ot  said  complaint  everything  from 
the  beginning  of  the  paragraph  doro  thronglb 
the  words,  'until  some  m$rmiS^e^XbiMM^ 
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of  Septemb^,  1896,*  same  being  Irrelevant 
and  redundant  (16)  At  the  same  time  and 
place  they  wlB  move  to  strike  from  the  ninth 
paragraph  of  said  complaint  everything  be- 
ginning with  the  words:  'That  on  the  1st  day 
ot  Angiist.  1896,'  etc.,  down  to  the  end  of  said 
paragraph,— the  same  being  irrelevant  and  re- 
dundant matter.  (17)  At  the  same  time  and 
place  tiwy  will  move  to  strike  out  the  tenth 
paragraph  of  the  complaint,  It  being  Irrele- 
vant and  redundant  matter.  (18)  That  at  the 
same  time  and  place  they  will  move  to  re- 
quire the  plaintiff  to  make  her  complaint 
more  definite  and  certain,  by  setting  forth 
clearly  whethn*  she  is  suing  for  alimony  on 
the  ground  of  'desertion,'  and  also  of  cruelty, 
or  whether  she  is  suing  on  the  ground  of  de- 
sertion only.  (19)  At  the  same  time  and  place 
they  will  move  to  require  the  plaintiff  to  state 
separately  her  alleged  causes  of  action,  she 
having  attempted  to  state  two  causes  of  ac- 
tion, one  for  alimony  on  account  of  cruelty, 
and  one  on  account  ot  des«tlon,  they  being 
two  separate  and  distinct  wrongs,  as  alleged, 
violating  plalntifTs  rights,  both  Jumbled  to- 
gether in  the  same  paragraph  of  the  com- 
plaint" 

By  agreement  of  counsel,  the  hearing  of 
the  motion  was  postponed  to  a  different  day 
from  that  named  in  the  notice.  The  motion 
having  been  called  upon  the  day  agreed  up- 
on by  counsel,  and  argument  thereon  heard, 
the  court  reserved  its  .decision,  and  after- 
wards filed  the  following  order  (caption 
omitted):  "On  bearing  the  motion  of  the  de- 
fendant Iqr  his  attorneys,  W.  F.  Stevenson 
and  B.  J.  Kennedy,  to  strike  out  certain 
parts  of  the  complaint  herein  as  redundant. 
Irrelevant,  and  surplusage,  and  the  further 
motion  to  separate  and  to  state  separately 
two  alleged  causes  of  action,  and  elect  on 
which  cause  of  action  plaintiff  will  proceed, 
aftw  argument  for  and  against  the  motions, 
and  on  consideration  of  the  same,  it  is  or- 
dered, adjudged,  and  decreed  that  the  said 
motions  be  refused  and  overruled.  It  does 
not  appear  that  the  defendant  moving  to 
■trike  out  certain  portions  of  the  complaint 
IB  aggrieved  thereby,  nor  that  there  are  two 
causes  of  action  Jumbled  together  in  the 
same  paragraph  of  the  complaint.  It  is  fur- 
ther ordered  that  this  notice  and  this  order 
be  filed  with  the  clerk  of  court  <tf  common 
pleas  for  tbis  counly." 

On  the  13th  day  of  January,  1897,  the  de- 
fendant served  upon  the  plaintiff's  attorneys 
notice  of  his  Intention  to  appeal  to  the  su- 
preme court  from  the  order  of  Judge  Watts 
OTerrullng  and  dismissing  bis  motions.  On 
ttie  14tta  day  of  January,  1887,  tbe  defendant 
served  his  answer  to  the  complaint.  The 
defradant  excepts  to  the  Judgment,  order, 
and  decree  of  his  honor,  Judge  Watts,  and 
will  move  the  supreme  court  to  reverse  the 
same,  upon  tlie  following  nc^tlona  and 
grounds  of  appeal:  "(1)  Because  bis  himor 
erred  In  holding  that  tbe  plaintiff  had  not 
attempted  to  state  two  causea  ot  action  In 


the  complaint,— one  on  account  of  alleged  de- 
sertion, and  one  on  account  of  cruelty,— aod 
in  further  holding  that  the  plaintiff  had  not 
Jumbled  and  blended  these  different  causes 
of  action  together  in  tbe  same  paragraph  of 
the  complaint    (2)  Because  hts  honor  en- 
ed  In  overruling  the  defendant's  motion  to 
compel  the  plaintiff  to  state  her  two  alleged 
causes  of  action  separately.   (8)  Because  bis 
honor  erred  in  not  compelling  the  plaintiff  to 
state  her  two  causes  of  action  in  separate 
and  distinct  divisions  of  the  complaint,  when 
It  appeared  on  the  face  thweof  that  she  had 
stated  two  causes  of  action,— one  on  account 
of  crucjlty  and  the  other  on  account  of  de- 
8«tIoii,— and  that  they  were  both  Jumbled 
and  blended  together  iu  th«  same  paragraph 
of  the  complaint,  and  were  not  separately 
stated.   (4)  Because  his  honor  erred  in  hold- 
ing that  one  of  the  several  paragraphs,  sen- 
tences, and  parts  of  sentences  in  the  com- 
plaint which  the  defendant  moved  to  strike 
out  contained  relevant  and  material  state- 
ments of  facts  constituting  plaintiff's  alleged 
causes  of  action,  and  in  further  holding  that 
none  of  these  paragraphs,  sentences,  and 
parts  of  sentences  which  the  defendant  mov- 
ed  the  court  to  strike  out  were  statements  ot 
irrelevant,  Immaterial,  redundant  evidentia- 
ry, or  surplusage  matter,  and  he  further  err- 
ed In  refusing  to  strike  them,  or  any  of  them, 
out   (S)  Because  his  honor  erred  in  holding 
that  the  defendant  moved  that  pialatlff  be 
required  to  elect  on  which  cause  of  action  be 
would  proceed,  as  no  sudi  motion  was  ever 
made,  and  the  record  shows  no  such.  (6) 
Because  his  honor  erred  In  holding  that  the 
second  paragraph  of  the  complaint  was  not 
a  statement  of  Irrelevant  surplusage,  and 
redundant  matter,  and  In  refusing  to  grant 
the  defendant's  motion  to  strike  It  out  (7| 
Because  bis  honor  erred  In  holding  that  the 
third  paragraph  of  the  cnnplaint  was  not  a 
statement  of  irrelevant,  surplusage,  and  re- 
dundant matter,  and  in  refusing  to  strike 
the  same  out  on  the  defendant's  motion.  (B) 
Because  his  honor  erred  In  refusing  to  strike 
out  the  first  four  Itnes  of  the  written  com- 
plaint, which  were  as  follows:    *Tbat  for 
some  time  after  tbe  said  marriage  this  plain- 
tiff lived  happily  and  peacefully  with  the 
defendant,  and  be  bad  her  confidence  and  de- 
votion;' and  he  further  erred  In  holding  tliat 
this  Btatem^t  was  not  Irrdevant  redundant 
and  surplusage  matter  to  any  possible  Issne 
that  could  be  raised  by  the  pleadlnga.  W 
Because  his  honor  erred  In  refoaing  to  strike 
out  from  the  fourth  paragraph  of  the  cmd- 
plaint  the  following  words,  to  wit:  That 
subsequently,  about  two  years  after  the  aald 
marriage,  plaintiff  piUd  a  brief  visit  to  htr 
granddilldren,  the  children  of  O.  a  Caasldy, 
a  son  of  plaintiff      a  former  marriage,  and 
when  she  returned  to  her  home  the  defoid- 
ant  abused  and  cursed  ber,  and  thneopra 
left  and  deserted  her,  remaining  away  for 
several  months,'— for  the  reason  that  mm  at 
i  legations  eantalV)\^9^e^Aaa^^^i£:tmctM 
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coDBtltutinc  pI&IntHTB  alleged  catwes  of  ac- 
tion, or  tending  to  state  tbe  same,  but,  at 
the  most.  Is  only  probatlTe  and  evidentiary 
mattN'.  and  the  same  was,  therefore,  Irrele- 
vant, Immaterial,  and  redondant  allegations. 
(10)  Because  his  honor  erred  In  refusing  to 
strike  out  from  the  fourth  paragraph  the  fol- 
lowing words,  to  wit:  That  then,  when  de- 
fendant had  expressed  sorrow  tor  hit  con- 
duct, and  had  promised  to  conduct  himself 
as  a  dutiful  husband  should,  and  had  asked 
forgiveness  for  the  wrongs  which  he  had- 
done  her,  plaintiff,  acting  on  these  promises, 
and  believing  that  be  was  tnily  sorrowful 
for  his  conduct,  consented  that  he  should  re- 
turn to  her  home,  where  he  was  always  wel- 
come 80  long  as  he  conducted  himself  as  a 
dutiful  husband  should,'— for  the  reason  that 
these  allegations  do  not  state  any  facts  con- 
stituting plaintiff's  alleged  causes  of  action, 
but  are  allegations  of  irrelevant.  Immaterial, 
redundant,  and  evidentiary  matters.  (11) 
Because  his  honor  erred  in  refusing  to  strike 
out  from  paragraph  five  (5)  of  the  complaint 
the  following  words,  to  wit:  Hiat  after  he 
had  returned  to  her  home,  and  had  remained 
there  for  some  time,  he  asked  her  to  make 
blm  a  deed  to  the  land  upon  which  she  liv- 
ed, and  which  was  then  owned  by  her,  but 
she  refused  to  do  so.  That  thereupon  the  de- 
f aidant  refused  to  do  any  further  work  on  the 
premises,  which  were  used  for  agricultural 
purposes,  and  threatened  to  pull  down  the 
fences  which  had  been  put  upon  the  prem- 
ises,'—for-  the  reason  that  these  allegations 
do  not  state  any  facts  constituting  plaintUTs 
alleged  causes  of  action,  but  are  allegations 
of  irrdevant.  Immaterial,  redundant,  and 
evidentiary  matters.  (12)  Because  his  honor 
erred  in  refusing  to  strike  out  from  the  fifth 
paragraph  of  the  complaint  the  following 
words,  to  wit:  That  defendant  then  abused 
and  cursed  plaintiff  and  left  and  deserted 
ber,  staying  Aw&y  from  plalntltrs  home 
several  months,*— for  the  reason  that  said 
all^atioas  do  not  state  any  facts  constitut- 
ing plaintiff's  alleged  causes  of  action,  but 
are  merely  aUegations  of  Irrelevant,  Immate- 
rial, redundant,  and  evidentiary  facts.  (18) 
Because  his  honor  erred  In  reusing  to  strike 
ont  from  paragraph  five  (5)  of  the  complaint 
the  following  words,  to  wit:  Th&t  after  re- 
maining away  for  some  time  the  defendant 
expressed  sorrow  for  his  conduct,  and  asked 
forgiveness  for  same,*~for  the  reason  that 
said  allegations  do  not  state  any  facts  con- 
Btitntdng  plaintiff's  alleged  causes  of  action, 
bnt  are  mere  aUegations  of  irrelevant,  Imma- 
terial, redundant,  and  evidentiary  matters. 
(14)  Because  his  hon(»  erred  In  refusing  to 
strike  out  from  paragraph  five  of  the  com- 
plaint the  following  words,  to  wit:  That  on 
one  occasion  since  the  said  marriage  the  Rev. 
BIr.  Bnshton  spent  the  night  at  plaintiff's 
home,  and  the  defendant  violently  abused 
and  cuised  plalntlfl  because  she  provided 
breakfast  for  Mr.  Rushton,'— for  the  reason 
that  said  allegations  do  not  state  any  facts 


constituting  plaintiff's  alleged  causes  of  ac- 
tion, but  state  only  Irrelevant,  immaterial, 
and  redundant  matter  or  evidentiary  facts. 
(16)  Because  his  honor  erred  in  refusing  to 
strike  out  from  paragraph  five  of  the  com- 
plaint the  following  words,  to  wit:  'And 
cursed  and  abused  him  [Mr.  Rushton]  after 
he  left,*— for  the  reason  that  said  allegations 
do  not  state  any  facts  constituting  plaintiffs 
alleged  causes  of  action,  but  are  allegations 
of  irrelevant,  immaterial,  and  redundant 
facts  or  evld^tiary  matters.  (16)  Because 
his  honor  erred  In  refusing  to  strike  out 
from  paragraph  five  of  the  complaint  the 
following  words,  to  wit:  That  the  defend- 
ant has  repeatedly  left  and  deserted  plaintiff 
since  their  marriage,  and  made  no  provision 
for  her  support  and  sustenance,  although  he 
was  abundantly  able  to  do  so,  but  each  time, 
except  at  the  times  hereinafter  mentioned, 
after  making  most  solemn  promises  of 
amendm^it  and  good  treatment,  and  ex- 
pressing his  regret  for  his  conduct  toward 
her,  she  consented  that  he  should  return  to 
her  home,*— for  the  reason  that  these  alle- 
gations do  not  state  any  of  the  facts  ccmsti- 
tuting  plaintiff's  alleged  causes  of  action, 
but  are  allegations  only  of  Irrelevant,  Imma- 
terial, and  redundant  matter,  or  statements 
of  evidentiary  facts.  (17)  Because  his  honor 
erred  In  refusing  to  strike  out  from  para- 
graph five  of  the  complaint  the  following 
words,  to  wit:  'Except  what  was  given  her 
by  Q,  C.  Oassldy.  a  son  of  plaintiff  by  a  for- 
mer marriage,  who  is  a  man  of  very  limited 
means,'— for  the  reas(m  that  these  allega- 
tions do  not  state  any  of  the  facta  consti-  ' 
tuting  plaintiff's  alleged  causes  of  action, 
but  are  aUegations  of  Irrelevant,  Immaterial, 
and  redundant  matters.  (16)  Because  his 
honor  erred  In  refusing  to  strike  out  the 
sixth  paragraph  of  the  complaint,  for  the 
reason  that  the  allegations  contained  In  said 
paragraph  were  immaterial.  Irrelevant,  and 
redundant  matter.  (19)  Because  his  honor 
erred  In  refusing  to  strike  out  from  the  sev- 
enth pan^rniph  of  the  complaint  the  foUow- 
Ing  words,  to  wit:  'And  almost  wholly  de- 
pendent upon  her  son,  G.  C.  Oassldy,  for  a 
support,'— for  the  reasMi  that  these  aUega- 
tions do  not  state  any  of  the  facts  constitut- 
ing plalntifTs  aUeged  causes  of  action,  but 
the  same  are  aUegations  of  immaterial,  ir- 
relevant, and  redundant  facts.  (20)  Because 
his  honor  erred  in  refnslng  to  strike  out  from 
the  ninth  paragraph  of  the  complaint  the 
foUowing  words,  to  wit:  That  on  the  6tb 
day  of  November,  A.  D.  1894,  the  premises 
owned  and  occupied  by  this  plaintiff  were 
sold  at  pubUc  sale,  pursuant  to  an  order  of 
court,  and  at  said  sale  the  defendant,  George 
W.  Smith,  became  the  purchaser  of  the 
same.  That  plaintiff  was  residing  on  said 
premises,  and  continued  to  reside  thereon 
until  some  time  during  the  month  of  Sep- 
tember, 1806,'— for  the  reason  that  these  al- 
legations do  not  state  any  of  the  ttuita  ctm- , 
sUtuting  plaintiff's  aUeg^g^Hf^fe®(©io[e 
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bat  are  aUegatioiu  of  Immaterial,  Irrelevant, 
and  redundant  matters,  upon  wblcb  no  Issue 
can  be  raised  material  to  tbls  cause.  (21) 
Beeanse  his  honor  erred  In  refnsing  to  strike 
ont  firom  the  ninth  paragraph  of  the  oom- 
plalnt  the  following,  words,  to  wit:  That  on 
the  let  day  of  August,  180G,  on  hearing  the 
affldavlt  of  Oeoi^  W.  Smith,  the  defendant 
braeln,  his  honor.  Judge  S.  O.  Watts,  Issued 
a  rule  against  this  plaintiff  to  show  eauae 
why  Ae  should  not  be  adjudged  in  contempt 
of  court  In  not  yielding  possession  of  ttie 
premises  then  occupied  \ij  this  plalntlfl,  the 
same  having  been  purclutsed  by  the  defend- 
ant,  George  W.  Smith,  under  f  wedosure  pro- 
ceedings. That  on  tiie  31st  day  of  Augusl^ 
188%  this  plalntlfl  having  made  returns  to 
said  rule,  his  honor.  Judge  B.  a  Watts,  on 
motion  of  W.  F.  Stevenson,  Esq^  attfflney 
for  George  W.  Smith,  ordered  that  this  plain- 
tiff, Caroline  Smith,  do  yield  possession  ot 
said  tract  of  land  within  fifteen  d^  from 
the  date  of  said  order,  and  unless  she  does 
so  yield  possession  to  said  George  W.  Smith 
that  the  sheriff  of  Ohesterfleld  colinly  do  dis- 
possess her,  and  put  the  said  George  W. 
Smith  in  possession  of  said  tract  of  land,'— 
for  the  reason  that  these  allegations  do  not 
state  any  facts  constituting  plaintiff's  al- 
leged causes  of  action,  but  contain  only  alle- 
gations of  Irrelevant,  immaterial,  and  re- 
dundant mattm.  (2!9  Because  his  honinr 
erred  in  refusing  to  strike  out  the  tenth  par- 
agraph of  the  complaint,  for  tiie  reason  that 
the  allegatilmis  ther^n  contained  are  trrelo: 
vant,  immaterial,  and  redundant  aUegatlmis. 
(2%  Because  his  honor  erred  in  refusing  to 
compel  the  plaintiff  to  mi^e  her  complaint 
more  definite  and  certain  by  so  reforming 
her  complaint  as  to  maike  It  clear  whether 
her  acUon  was  for  alimony,  both  mi  the 
ground  of  d«wrtlon  and  crudty,  or  on  the 
ground  of  desertion  only.  (24)  Because  his 
honor  erred  in  holding  that  the  defendant 
was  not  aggrieved  by  the  allegations  of  the 
complaint  which  he  had  moved  to  strike  out, 
where  said  allegations  were  Irrtievant,  im- 
material, and  redundant.'* 

Stevenson  &  Matheson  and  B.  J.  Kennedy, 
for  appellant  W.  P.  Pollock  and  Edward 
H(Jver,  for  respondent 

GARY.  A.  J.  In  order  to  nnderstand  clear- 
ly the  facta  of  this  case.  It  will  be  necessary 
to  set  out  In  the  report  of  the  case  the  com- 
plaint, the  notice  of  motion,  the  order  of 
his  honor.  Judge  Watts,  and  the  exceptions 
to  the  said  order.  The  exceptions  raise  prac- 
tically but  three  questions,  to  wit:  (1)  Was 
there  error  on  the  part  of  the  circuit  Judge  In 
refusing  to  strike  out  various  allegations  in 
the  complaint  because  they  were  Irrelevant, 
redundant,  evidentiary,  and  mere  surplus- 
age? (2)  Was  the  circuit  judge  in  error  in 
refusing  to  require  the  plaintiff  to  set  forth 
clearly  whether  the  action  was  for  alimony 
on  the  ground  of  deswtlon,  or  on  the  ground 


of  both  desertion  and  cruelly*  and  thus  make 
the  complaint  definite  and  cntalnl  (9)  Was 
the  drenlt  judge  In  «ror  In  refusing  to  le- 
qnlre  the  plaintiff  to  state  aqnrateiy  the  a^ 
leged  cause  of  action  for  desertion  and  the 
alle^d  cause  (tf  action  for  cmeltyT  Aftn 
the  filing  of  the  order  aforesaid  the  def aid- 
ant served  an  answer  to  the  uld  am^alnt 
Bnle  20  of  the  drctdt  oomt  la  as  ftdtows: 
"Motltms  to  strike  out  of  any  pleaObtg  mat- 
ter alleged  to  be  Irrelevant  or  redundant,  and 
motions  to  correct  a  pleading  on  the  gioand 
of  its  being  IndeOnlta  or  uncertain  that 
the  precise  nature  of  the  charge  or  defense  is 
not  apparent,'  must  be  noticed  before  demur- 
ring or  answering  the  pleading  and  within 
20  d^rs  from  the  servloe  thereof."  Hie  de- 
fmdant  would  haTe  the  right  to  make  the 
motl<m  hereinbefore  mentioned  aftw  anawo^ 
Ing  the  complaint  and  It  would  seem  that  be 
waived  his  right  to  ajipeal  from  sidd  order 
by  serving  his  answer  to  the  complaint 
Woodward  V.  Williamson,  88  S.  O.  888,  17  8. 
SL  778;  Bowden  v.  Wlnsmlth,  11  8.  a  40& 
But  mlving  such  objection,  we  will  consid- 
er the  questlMi  upon  Its  merits.  SeeUim  181 
of  the  Code  at  CHrfl  Procedure  provldea:  "If 
Irrelevant  or  redundant  matter  be  Inaerted 
in  a  ideadlng  It  may  be  stricken  ont  on  mo- 
tion of  lUiy  person  aggrieved  thereby.**  Tbe 
circuit  Judge  found  as  a  fact  that  the  de- 
f extant  was  not  aggrieved  1^  the  allegatloB 
of  the  compliant  which  the  appelant  moved 
to  strike  out  The  burden  of  proot  was  on 
the  moving  party  to  shov  that  he  was  ag- 
grieved, but  no  testimony  other  than  the 
pleadings  was  Introduced  to  show  that  be 
was  a^rleved.  This  court  concurs  In  tiie 
finding  by  the  circuit  judge  that  It  did  not 
apjwar  ttiat  the  defendant  was  aggrieved  by 
the  aforesaid  allegations  of  the  complaint 
But  there  is  another  reason  why  the  cs* 
ceptlons  raising  this  question  cannot  be  ana- 
tained.  This  action  is  equitable  in  its  nature. 
Prather  v.  Prather,  4  Desaus.  Eq.  88;  ^*««p*^ 
V.  Rhame,  1  McCord,  Bq.  197;  3  Pool  Bq. 
Jur.  i  liao.  Pom.  Code  Rem.  |  027,  says: 
"The  dlfE^rences  in  form  between  l^al  cam- 
es  of  action  and  remedies  on  the  one  side 
and  equitable  causes  of  action  and  rell^  wi 
the  other  have  been  described,  and  need  not 
be  repeated;  By  virtue  of  these  inherent 
differences,  the  material  facts  which  mnat  be 
alleged  in  an  equitable  suit  are  often.  In  ttielr 
nature  and  effects,  quite  unlike  the  issnaUe' 
facts  which  constltnte  a  legal  cause  of  ac- 
tion. In  the  legal  action  the  Issuable  facts 
are  few;  In  the  equitable  actitHi  the  matuial 
facts  upon  which  tiie  relief  d^;>aids,  or 
which  Influence  and  modl^  It  are  genwaUy 
numerous,  and  often  exceeding  bo.  In  tlie 
former  they  are  simple,  deariy  defined,  and 
certain;  In  the  latter  they  may  be^  and  fre- 
quently are.  complicated,  Involved,  contin- 
gent and  uncertain.  •  •  •  The  legal  cause 
of  acdon  so  completely  rests  for  Its  odstence 
upon  the  Issuable  facts  that  If  any  one  of 
them,  when  denied,  fails  to  eeta^i|ihed 
Digitizea  by  VjOOy  LL 
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by  proof,  the  plaintiff's  entire  reeorery  Is  de- 
feated thereby,— a  result  which  Is  recognized 
by  all  the  judicial  decisions  as  InroWed  In 
the  very  definition  of  a  legal  Issnable  fact. 
An  equitable  cause  of  acUon  may  undoubted- 
ly rest  in  like  manner  upon  a  glTcn  number 
of  determinate  fncts.  In  general,  however, 
as  has  already  been  fully  explained,  facts  may 
exist  material  to  the  recoTery  In  a  certain  as- 
pect, or  In  a  certain  contingency,  or  to  &  cer- 
tain extent,  and  which,  therefove,  enter  Into 
the  cause  ct  action,  bnt  are  not  Indispensa- 
ble to  some  kind  at  reUef  being  granted  to 
the  plaintiff.  These  facts,  If  established,  wlU 
determine  the  character,  extent,  and  com- 
pleteness of  the  remedy  conferred  by  the 
conrt;  bnt,  If  they  are  not  established,  the 
remedy  Is  not  thereby  wholly  defeated;  It  is 
only  In  some  particulars  modified,  limited,  or 
abridged.  Since  these  classes  of  facta  as- 
sist In  determining  the  nature,  amonnt,  and 
detallB  of  the  r^ef  to  be  awarded,  fSsey,  In 
part  at  least,  'omstltnte  the  cause  of  action* 
within  the  tme  meaning  of  the  term,  and 
most  be  alleged.  *  *  *  A  distinction  In- 
heres in  the  nature  ot  the  cansee  of  acdon, 
and  from  this  distinction  the  facta  matolal 
to  the  recoreiy  In  an  equitable  suit  may  be 
numerous,  complicated,  affecting  the  right  of 
recoTOT  partially  Instead  ct  wholly,  modify- 
ing, rather  dien  defeating  the  remedy  If  not 
established;  bat  still  th«y  are  the  material 
facts  constltuttaig  the  cause  of  action,  and 
not  mere  details  of  erldentlary  or  probatiTe 
matter.**  The  allegatlmis  which  the  defend- 
ant mored  to  strike  out  constituted  a  part  of 
the  history  of  the  case,  and  were  Important 
In  determining  the  relief  to  which  the  plaln- 
tUt  was  entitled.  Cpon  the  trial  of  the  case 
the  plaintiff  wiU  be  restricted  In  his  testi- 
mony to  proof  ot  the  facts  alleged  in  the 
complaint;  and,  instead  of  the  allegations 
to  wUdi  the  defendant  objects  aggrieving 
him,  they  may  work  to  his  advuitage,  as 
they  Inform  him  beforehand  upon  what  is- 
sues the  case  will  be  tried.  Pom.  Code  Bem. 
I  551,  says:  "An  allegation  Is  irrelevant 
whoi  the  issue  formed  by  Its  denial  can 
have  no  connection  with  nor  effect  upon  the 
cause  of  action."  It  cannot  be  said  that  the 
allegations  ot  the  complaint  which  the  de- 
fendant moved  to  strike  out  have  no  connec- 
tion with  nor  effect  upon  the  plalntiirs  cause 
of  action,  and  the  exceptions  raising  this 
question  are  overruled. 

We  will  next  consider  the  question  whether 
the  circuit  'judge  was  In  error  In  refusing  to 
require  the  plaintiff  to  set  forth  clearly 
whether  the  action  was  alim<my  on  the 
ground  of  desertion,  or  &a  the  ground  ot 
both  desertion  and  cruelty.  The  complaint 
contains  allegation  of  desertion,  also  of  cru- 
elty. Pom.  Code  Rem.  9  619,  says:  "Every 
action  is  based  upon  some  primary  right  held 
hy  the  pl^tlff,  and  upon  a  dn^  resting  up- 
on tJie  defendant  corresponding  to  such  right 
3j  means  of  a  wrongful  act  or  omission  ct 
the  deJ^endant,  this  primary  right  and  this 


duty  are  Invaded  and  broken.  There  imme- 
diately arises  from  the  breach  a  new  rem- 
edial right  of  the  plaintiff,  and  a  new  rem- 
edial duty  of  the  defendant  Finally,  such 
remedial  right  and  duty  are  consummated 
and  satisfied  by  the  remedy  which  Is  obtain- 
ed through  means  of  the  action,  and  which 
is  its  object  •  •  •  The  'cause  of  action,' 
therefore,  must  always  consist  of  two  fac- 
tors: (1)  The  plalntUTs  primary  right  and 
the  defendant's  corresponding  primary  duty, 
whatever  be  the  subject  to  which  tb^  relate,— 
person,  character,  property,  or  contract;  and 
(2)  the  delict  or  wrongful  act  or  omission 
of  the  defendant  by  which  the  primary  right 
and  duty  have  been  violated.  Every  action, 
when  analyzed,  will  be  found  to  contain 
these  two  separate  and  distinct  elements,  and 
In  combination  they  constitute  the  'cause  of 
action.' "  See,  also,  Hayes  v.  Ollnkscales,  9 
S.  0.  46S;  Rodgers  v;  Association,  17  8.  O. 
406.  The  plaintiff's  primary  right  was  to  re- 
ceive such  treatment  as  the  law  enjoins  upon 
a  husband  towards  his  wife.  The  primary 
duty  of  the  defendant  was  to  extend  to  her 
the  treatment  which  the  law  requires  a  hus- 
band to  extend  to— show  towards— his  wife. 
The  delict  on  the  part  of  the  defendant  con- 
sisted In  his  falling  to  perform  such  dut7« 
and  the  remedy  which  the  law  provided  for 
his  failure  in  tills  respect  was  to  allow  the 
wife  aUmony.  The  desertion  and  cruelly  on 
the  part  ot  the  defendant  were  dements  ot 
the  delict  but  the  acty  of  desertion  and  cru- 
elty alleffsd  in  the  conq»laInt  constitute  but 
a  delict  Sh^pard  r.  Oreen,  49  S.  O.  166, 
26  S.  B.  224;  Tbreatt  t.  Mining  Oo.,  49  8.  a 
90,  26  S.  B.  970.  The  exceptions  rising  the 
second  questton  are  also  orerruled. 

Having  reached  the  conclusion  that '  the 
complaint  states  only  one  cause  of  action,  it 
necessarily  f cOlows  t^at  the  (drcuit  Judge 
was  not  In  error  In  refusing  to  require  the 
^alntifl  to  state  two  causes  of  action  sep- 
arately. It  Is  the  Judgment  ot  this  court  tiiat 
tiie  order  of  the  drcuit  court  be  affirmed. 


<•  s.  a  H9) 

PERKINS  V.  PERKINS  et  aL 
(Supreme  Court  of  South  GaroUna.    July  18, 
1897J 

KBB  JCDIOlTi,— EXBCCTOBS  ASD  ADHlKISTRATOKa. 

An  order  of  distribution  was  made  after  the 
real  estate  of  an  estate  bad  been  sold,  and  the 
anets  marshaled,  as  a  result  of  a  salt  brought 
by  the  administrator,  who  reristed  a  Babseqaent 
appUcatioD  for  the  payment  of  a  legacy,  on  the 

Sound  of  satisfaction  by  taking  a  mule  belong- 
g  to  the  estate.  Hdd,  tliat  such  defense  wss 
res  judicata  as  against  the  administrator,  as  he 
bad  failed  to  mention  the  mnle  in  the  appraise- 
miesA  and  on  his  accounting,  and,  when  the  estate 
was  marshaled,  be  did  not  show  that  any  sd- 
vanoement  had  been  made  to  the  legatee. 

Appeal  from  common  pleas  clrcnit  court  ot 
Chesterfield  county;  O.  W.  Buchanan,  Judge. 

Action  by  H.  Peildns,  admlnlstratmr 
d.  b  n.  c.  t  a.  of  Nancy  J.  PerUns,  deceased, 
against  W.  3.  Perkins  and  oOi&nY~Vrom  d«> 
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a-ees  for  plaintiff,  defendant  Benjamin  T. 
Per  Una  appeals.  Reversed. 

Tbe  following  ere  the  gnHinds  at  appeal: 
"(1)  Because  hla  honm,  Jndge  R.  G.  Watts, 
erred  In  holding  that  'B.  T.  PeAlna  has  tak- 
en and  converted  to  bis  own  use  the  mnle 
Bp<^n  of  In  Uis  evidence,  •  •  •  and 
that  it  belongs  to  ttie  estate  ot  Nancy  J.  Ver- 
fclns,  and  has  not  been  accoonted  for/  when 
the  erldence  did  not  support  snCh  a  finding, 
and  when  that  mattw  was  not  before  him; 
whereas  he  should  have  found  that  inasmuch 
as  It  was  only  referred  to  R.  T.  Gaston,  Esq^ 
as  special  referee,  *to  take  testlmtmy,  and  re- 
pent whether  the  said  legacy  had  been  paid,' 
and  the  matter  being  before  him  on  excep- 
tions to  the  referee's  report,  that  only  such 
matters  as  were  referred  to  the  referee  were 
before  him,  and  be  erred  In  not  so  holding.  (2) 
Because  Us  honor,  Judge  R.  O.  Watts,  erred 
In  holding,  If  be  so  meant  to  bold*  Oat  B. 
T.  Pei^lns  should  account  to  tbe  estate  of 
Nancy  J.  PoidnB  for  the  mule  in  question  be- 
fore he  could  receive  payment  at  his  legacy; 
whereas  he  should  have  held  that  inasmuch 
as  the  ctmtplalot  of  the  administrator  set  out 
the  legacy  to  B.  T.  Fo-klna,  and  did  not  allege 
that  same  bad  been  paid,  nor  that  the  said 
legatee  had  been  advanced  In  any  sum,  nor 
tliat  he  had  any  property  ot  tbe  estate  for 
wMch  be  should  account  In  his  possesBlon,  bnt 
did  allege  that  the  administrate  bad  had  tiie 
personal  estate  sold,  and  'had  ai^Iled  the  pro- 
ceeds of  such  sale  to  the  d^ts  of  the  deceas- 
ed,' and  that  same  is  not  suffldent  to  pay  the 
debts  thereof,  and  a  sale  of  at  least  a  part 
of  the  real  estate  becomes  necessary  to  pay 
the  same,'  and  since  his  bmor,  Judge  Wal- 
lace, ordered  that  the  land  be  sold,  and  since 
partition  has  been  ordered,  and  dlstrlbutlmk 
partly  had,  and  tbe  administrator  discharged, 
the  whole  matter  of  the  liability  of  a.  T.  Per- 
kins to  account  for  the  mule  In  question, 
whether  as  an  advancement  or  as  personalty 
belonging  to  the  estate,  is  res  adjudicata,  and 
he  erred  In  not  so  holding.  (3)  Because  his 
honor,  Jndge  R.  O.  Watts,  erred  In  not  hold- 
ing that  tlie  question  of  advancements,  so  far 
as  B.  T.  I'erkins  is  concerned,  is  now  res  ad- 
judicata. (4)  Because  his  faoncHr,  Judge  R.  O. 
Watts,  erred  In  not  balding  that  the  question 
of  the  liability  of  B.  T.  Perkins  to  account  for 
property  in  his  possession  at  and  prior  to  the 
time  of  the  service  of  the  complaint  upon  him, 
and  now  claimed  by  tbe  estate,  is  res  adjudi- 
cata. (6)  Because  his  honor,  Judge  R.  C. 
Watts,  erred  in  not  holding  that,  even  if  B. 
T.  Perkins  did  convert  to  his  own  use  the 
mule  spoken  of  In  the  evidence,  still,  B.  T. 
Perkins  being  a  party  to  the  action  In  which 
tlie  personal  property  was  marshaled  and 
sold,  and  real  estate  sold  In  aid  thereof  to 
pay  debts,  the  matter  of  his  liability  to  ac- 
count for  same  Is  res  adjudicate.  (6)  Be- 
cause his  honor.  Judge  O.  W.  Buchanan,  err- 
ed In  refusing  tbe  motion  when  there  was  no 
motion  before  the  court,  the  ease  being  before 
him  on  exceptions  to  the  report  of  the  referee. 


(7)  Because  his  bomyr.  Judge  O.  W.  Buchanan, 
erred  In  holding,  if  he  so  meant  to  hold,  that 
the  decree  of  Judge  Watts  was  final  and  ctW' 
dnslve  In  the  circuit  court,  so  l<ng  as  it 
stands  unreversed,  as  to  the  liability  ot  B. 
T.  Perkins  to  account  for  the  mule  in  ques- 
tion, whCT  tbe  decree  of  Judge  Watts  ex- 
presaly  recommitted  the  case  to  the  referee, 
to  r^>ort  as  to  whether  B.  T.  Perkins  Is  ac- 
countable to  tbe  estate  of  Nancy  J.  Ferklm 
tor  said  mirie.  (8)  Because  his  h<xior.  Judge 
O.  W.  Buchanan,  erred  In  holding  that  *tlieK 
are  other  reasons  why  the  particular  relief 
asked  on  this  motion  should  not  be  granted.' 
<(Q  Because  his  hmiM-,  Judge  O.  W.  Butdisn- 
an,  erred  In  not  holding  that  tbe  question  of 
advancementa,  so  far  as  B.  T.  Poklna  Is  coo- 
cemed,  is  res  adjudicata;  this  question  being 
necessarily  Invidved  and  passed  upoD  btfore 
partltloa  and  distribuU(m  was  had.  (1(9  Be- 
cause his  honor.  Judge  O.  W.  Buchanan,  ttc 
ed  In  not  holding  that  the  qnestifm  oC  the  lia- 
bility of  B.  T.  Perkins  t»  accoqnt  for  the 
mule  spoken  of  was  property  before  him,  and 
that  same  was  res  adjudicate;  it  bavlng  been 
found  that  personalty  was  insufflclent  to  pay 
tbe  debts  ot  testatrix,  and  that  a  sale  of  real- 
ty was  necessary  to  aH  In  payment  ot  same, 
and  after  pardtkm  and  dlstrlbntlon  had  beu 
ordered  and  partly  had.  (11)  Bacaose  his 
luMiOT,  Judge  O.  W.  Buchanan,  nred  bi  act 
ordering  the  payment  of  the  legacy  to  B.  T. 
Perkins." 

W.  P.  Pcdlock,  for  appellant.  W.  F.  Stem* 
son,  fwrespondoit 

POPE,  J.  TbiB  waa  an  action  on  tbs 
equity  side  ot  tbe  court  of  cwunon  jileas  Cor 
Chesterfield  county,  in  tbls  state.  Tbe  «om- 
I>lalnt  alleged  that  Nancy  J.  Perkins  d^art- 
ed  this  life,  leaving  a  last  will  and  teatamott, 
of  which  the  defendant  H.  D.  Ualloy  was 
appointed  executor,  and  that  he  qualified  as 
such  executov,  and  then  declined  to  cany 
out  tlie  will,  and  renounced  his  office  as  aald 
executor;  whereupon  the  plaintiff,  Jobn  B. 
Perkins,  was  appointed  by  the  court  <rf  pro- 
bate for  said  Chesterfield  county  to  the  office 
of  administrator  de  bonis  non  cum  testamen* 
to  annexo  of  said  Nancy  J.  Perklna,  de- 
ceased; that,  as  such  administrator,  be  had 
sold  tbe  personal  estate  of  his  testatrix,  but 
found  that  tbe  assets  in  bis  bands  would  not 
pay  all  the  indebtedneea  of  such  estate;  that 
creditors  were  threatening  to  sue  the  estate: 
that  it  would  be  necessary  to  sell  all  or  a 
part  of  the  real  estate  of  bis  testatrix  to  aid 
the  personalty  In  bis  bands  in  tbe  payment 
of  debts;  that  he  was  ready  and  anxloua  to 
make  an  accounting  of  all  his  actings  and 
doings  as  said  administrator,  etc.;  that  the 
estate  should  be  marshaled;  that  all  cred- 
itors should  be  called  before  the  court  ta  tbls 
action;  that  such  creditws  should  be  «i- 
joined  from  bringing  actions  at  law  or  In 
equity  except  as  they  might  assert  their  right 

under  this  action.    The  w^U  Vfag         4l  pan 
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of  the  complaint.  By  tbe  fifth  dmose  there- 
of, the  testatrix  had  provided  aa  foUows:  **I 
give  and  bequeath  to  W.  J.  Hanna  three 
horses,  three  saddles,  and  three  bridles,  of 
the  value  of  $300;  or,  In  the  event  that  I  die 
not  owning  such  horses,  fiaddles,  and  bridles 
of  such  value,  then,  and  In  that  event,  I  give 
to  him  the  sum  of  three  hundred  dollars 
In  money,  to  be  expended  In  the  purchase  of 
■neb  horses,  saddles,  and  bridles,  to  be  held 
In  trust  for  my  following  named  sons,  vis. 
Benjamin  T.,  Richard  S.,  and  Rufus  R.,  and 
to  pmolt  my  Bald  sons  each  to  take  charge 
and  possession  of  one-third  part  of  the  prc^ 
erty  given  In  this  fifth  clause  of  my  will,  for 
their  Individual  use."  The  eleventh  clause 
of  said  will  was  as  follows:  "I  give,  devise, 
and  bequeath  to  W.  J.  Hanna,  on  the  division 
of  -  my  estate,  three  equal  full  shares  thereof. 
In  trust  to  hold  the  same  for  the  use,  benefit, 
and  behoof  of  my  three  sons,  Benjamin  T., 
Richard  8.,  and  Rufus  R.,  and  to  pay  to  each 
of  them  the  interest  as  It  may  accrue  annual- 
ly on  one-tbird  part  thereof,  and.  In  the  event 
of  the  Intermarriage  of  any  of  my  said  sons, 
to  pay  to  such  son  on  such  marriage  one-tblrd 
part  of  the  corpus  of  the  estate  hereinbefore 
given  said  Hanna  In  trust."  The  complaint 
did  not  allege  that  Benjamin  T.  PeriUne  bad 
received  any  advancement  from  his  said 
mother.  Nancy  J.  PeiUns,  the  testatrix,  did 
not  have  in  possessltm  at  her  death  the 
horses,  bridles,  and  saddles  mentioned  In  the 
fifth  clause  of  her  will.  The  appraisement 
and  sale  Mils  of  the  administrator  did  not 
make  any  reference  to  the  mule  whlcb  was 
afterwards  claimed  as  in  the  possession  of 
Benjamin  T.  Perkins.  Nor  did  the  complaint 
allege  that  said  Benjamin  T.  Perkins  bad  In 
his  possesslcm  any  proper^  belonging  to  the 
estate  of  the  testatrix,  nor  that  he  had  re- 
raived  any  advancemrats  from  her,  nor  that 
the  specific  legacy  set  out  In  the  fifth  clause 
had  been  received.  The  three  sons,  Benja- 
min, Richard,  and  Rufus,  were  mlnon,  and 
appeared  by  guardians  ad  litem. 

After  the  pleadings  were  all  In,  at  the  Sep- 
tember  term  of  the  court,  18^,  his  honor* 
Judge  Wallace,  ordered  the  lands  sold,  first 
stating  In  his  decree  that  the  pa*sonaI  assets 
were  Insufficient  to  pay  debts,  and  that  the 
marshaling  of  the  assets  was  necessary.  This 
last  was  done,  and  on  the  22d  November,  1889, 
his  honor,  Judge  Wallace,  made  an  order  dis- 
charging the  admlnlstratcM-  from  further  ac- 
tkm  in  the  estate  <a  his  testatrix.  Also,  be 
provided,  In  his  decretal  order,  "that  the  land 
described  in  the  complaint  be  sold,"  etc.,  and 
that  in«eeeds  arising  therefrom  be  applied  as 
foBows:  "Fhvt,  to  the  payment  of  costs,"  etc., 
and  that  any  remaining  funds  from  such  sale 
of  such  tract  be  placed  with  the  common  fund 
of  the  estate,  and  that  out  of  such  cfflnmon 
fund  the  other  claims  be  paid  In  equal  pro- 
portlon.  The  lands  were  sold,  and  the  sales 
confirmed  by  Judge  Fraser  on  the  11th  Feb- 
ruary, 1891.  On  tbe  9tli  day  of  February, 
1885,  bis  honor.  Judge  D.  A.  Townsend,  or- 


dered: "That  O.  J.  Redfem,  as  derk  of  the 
court,  be^  and  be  Is  hereby,  appc^nted  trustee 
for  Benjamin  T.  and  Rufns  R.  P^kins,  and 
.that  he  pay  to  them  one-third  of  their  Interest 
hi  the  said  estate,  for  the  support  of  themselves 
and  their  families"  (they  being  married),  etc. 
"It  is  further  ordered  that  all  funds  distrib- 
utable shall  be  applied  to  tbe  eight  shares  not 
advanced,  until  they  sball  be  equaled  with  the 
money  advanced"  to  Richard  S.  Perkins  un- 
der a  former  order  at  this  court,  and,  when 
they  shall  have  been  made  equal,  the  fimds 
will  be  distributed  among  the  nine  shares 
equally.  On  the  14tb  February,  1895,  his  hon- 
or. Judge  D.  A.  Townsend,  made  this  order: 
"It  appearing  that  W.  J.  Hanna,  who  was  ap- 
pointed trustee  for  Benjamin  T.  Perkins,  Rich- 
ard 8.  Perkins,  and  Rufus  R.  Perkins,  by  the 
eleventh  clause  of  the  wlU  of  Nancy  J.  Per- 
kins, deceased,  declined  to  act,  and  they  are 
now  all  married,  and  they  are  of  age,  and  that 
the  trustee  appointed  by  this  court  declines  to 
act  further,  and  It  further  appearing  that  tbe 
said  parties  are  now  entitled,  under  the  said 
will,  to  receive  their  respective  shares  of  tbe 
estate  of  said  Nancy  J.  Perkins  from  the  terms 
of  said  will  absolutdy  and  freed  from  any 
trust,  now,  on  motion  of  W.  F.  Stevens,  an 
attorney  In  the  cause,  It  Is  ordered  and  decreed 
that  the  said  psitles  are  now  entitled  to  re- 
ceive their  shares  freed  from  any  trust.  It  Is 
further  ordered  that  the  clerk  of  the  said 
court  do  pay  them  their  proportion  of  funds 
now  in  this  cause,  and  take  their  receipts  in- 
dividually for  tbe  same."  Pursuant  to  this 
ord^,  G.  J.  Redfem,  as  clerk  of  the  court, 
paid  to  Benjamin  T.  Perkins  $80  on  account 
of  his  distributive  share,  and  took  his  receipt 
thei'efor,  and  all  the  other  parties  except  Rufus 
R.  were  paid  the  Uke  stun  by  the  said  clerk. 
Thereafter,  to  wit,  on  the  4th  day  of  May, 
1895,  upon  an  allegation  1^  Benjamin  T.  Per- 
kins that  he  had  not  received  tbe  sum  of  $100 
under  tbe  fifth  clause  of  his  mother's  will,  his 
honor.  Judge  Watts,  made  the  following  or- 
der: "Ordered  and  decreed  that  It  be  referred 
to  R.  T.  Caston,  Esq.,  as  special  referee,  to 
take  testimony  as  to  the  payment  of  said  leg- 
acy, and  that  he  report  his  findings  of  fact  to 
the  court  of  common  pleas."  In  porsoance  of 
this  order,  testimony  was  offered  before  said 
special  referee  as  to  the  payment  of  the  spe- 
cial legacy  of  $100,  but  the  plahitlff  opposed 
the  claim  upon  three  grounds:  (1)  That  It 
bad  been  paid;  (2)  that  it  was  barred  by  the 
statute  of  limitations;  (8)  that  It  was  res  ad- 
judicata.  The  testimony  developed  this  con- 
tention: First,  the  administrator  made  oath 
that,  just  after  his  mother's  death,  bis  brother 
Benjamin  T.  Perkins  bad  In  his  possession  a 
mule  of  tbe  testatrix,  wblch  he  said  he  would 
take  instead  of  the  |100  with  which  to  buy  a 
horse,  saddle,  and  bridle;  that  the  mule  bad 
t>een  returned  by  Benjamin  T.  In  the  Ufettme 
of  his  mother,  and  as  her  agent,  to  the  au- 
ditor of  Chesterfield  comity,  as  the  property 
of  his  mother,  Nancy  J.  Perkins,  for  two  years. 
On  the  other  band,  BenJ^^^gy^^^^^^ 
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ooDTenatlan  alleced  to  bare  ocenrred  wlQi 
Us  brother  John  H.  PwUns,  aa  the  admlnto- 
trator  as  aforesaid,  and  gave  aa  a  reason  toe 
the  same  that  the  mule  bad  been  given  to  him 
by  his  father,  John  H.  Perkins,  tiie  elder,  and 
In  this  statement  he  was  corroborated  bj  his 
two  sisters.  Benjamin  T.  explained  the  re- 
turn to  the  auditor  by  saying  that  be  returned 
all  his  property  along  with  his  mother's  to 
the  auditor,  and  that  the  fact  was  that  he  had 
to  pay  ail  the  taxes  any  way,  and  hence  It  was 
Indifferent  In  whose  name  the  property  was 
returned  for  taxation.  Mr,  Gaston,  as  spe- 
cial refa%e,  reported  to  the  court  that,  with- 
out midertaking  to  decide  wbetber  the  mule 
was  given  to  Benjamin  T.  Perkins  by  his  fa- 
ther or  mother,  he  found  as  a  matter  of  fact 
that  the  legacy  of  $100  had  not  been  paid; 
that  such  claim  was  not  barred  by  the  statute 
of  limitations;  and  that  the  same  was  not  res 
adjudlcata.  To  this  r^rt  the  administrate 
excepted.  In  February,  1896,  his  honor.  Judge 
Watts,  heard  this  branch  of  the  case,  and  de- 
cided that  "while  the  conversion  of  the  mule 
would  not  produce  technical  payment  of  the 
legacy,  yet,  If  the  said  B.  T.  Perkins  has  re- 
ceived and  conv^ed  the  same  to  his  own  use, 
that  he  must  accomit  toe  Its  value  before  he 
can  receive  anything  from  the  estate.  The 
question  comes  before  me  whether  that  l^acy 
shall  be  paid,  that  question  not  having  been 
referred  to  R.  T.  Oaston,  Esq.  The  evidence 
aatlsflee  me  that  B.  T.  Perkins  has  taken  and 
converted  to  his  own  use  the  mule  spoken  of 
In  the  evidence,  and  that  It  belonged  to  the 
estate  of  his  mother,  Nancy  J.  Perkins,  and 
has  not  been  accounted  tor;  and  I  cannot  or- 
da-  any  at  the  estate  funds  paid  him  till  it  Is 
accounted  for,  under  the  doctrine  of  Wilson  v. 
Kelly  (S.  C.)  9  &  B.  523.  It  la  therefore  oi^ 
dered  that  no  funds  of  this  estate  be  paid  to 
B.  T.  Perkins  until  the  further  order  of  court" 
The  presiding  judge  then  recommits  the  cause 
to  Mr.  Caston,  as  ref«ee,  to  have  further  evi- 
dence, if  parties  desire  it,  as  to  whether  B.  T. 
Perkins  is  accountable  to  the  estate  of  Nancy 
J.  Perkins  for  said  mule,  "either  party  having 
the  right  to  offer  farther  evidence,  and  such 
special  referee  will  report  his  coadosions  with 
all  convenient  speed."  The  said  special  ref- 
eree reported,  holding  that  Benjamjn  T.  Per- 
kins should  be  required  to  account  for  the  mule 
before  he  received  any  farther  part  of  his 
mother's  estate;  also,  that  this  matter  now 
being  heard  was  not  |H-ecluded  anything 
which  preceded  it  In  this  cause;  that  the  plea 
res  adjudlcata  was  not  a  good  defense  In  B. 
T.  Po-klns'  favor,  in  accounting  for  this  mule. 
To  this  r^rt  B.  T.  Perkins  excepted.  His 
exceptions  came  on  to  be  heard  by  Judge  Bu- 
chanan, who  held:  "Whatever  may  be  the 
effect  of  the  order  of  Judge  Watts  In  this  mat- 
ter, It  Is  clear  that,  as  long  as  it  stands  unre- 
versed, it  Is  the  law  upon  the  subject.  It  Is 
to  be  presumed  that  whatever  was  necessary 
to  warrant  such  order  was  before  the  court 


BtbA  <»dav  as  far  aa  It  sotM,  Is  UndlBg  lonn 
the  court  here.  But  there  are  other  leuona 
why  the  particular  relief  asked  on  this  motion 
should  not  be  granted.  The  r^t  to  set  out 
such  is  reserved  to  be  Inserted  in  a  report  of 
the  case  on  ai^>eal  If  at  that  time  I  shall  dean 
it  necessary.   The  motion  Is  refused." 

We  have  been  careful  to  state  in  chronologi- 
cal order  the  different  steps  in  this  action,  in 
order  that  we  might  understand  the  same  oor- 
selves,  and  in  order  that  the  expression  of  our 
own  views  might  be  responsive  to  the  eqnltiea 
of  the  different  parties  to  this  controversy. 
We  will  ask  that  the  grounds  of  appeal  be  set 
out  in  the  repMt  of  the  case.  We  most  re- 
verse the  decrees  herein  involved,  and  order 
the  special  legacy  of  flOO  paid  to  Benjamin 
T.  Pei^lns.  When  the  respondents  here  aban- 
doned th^r  defense  to  plaintiff's  claim  of  res 
adjudlcata,  tbey  left  the  whole  matter  oi»en  aa 
a  question  of  fact  re-enforced  by  the  plea 
of  res  adjudlcata  by  the  appellant  Wbat  we 
mean  Is  this:  If  the  plaintiff  and  the  parties 
associated  with  him  In  the  oi^iosltion  of  the 
claim  of  Benjamin  T.  Perkins  had  adhered  to 
their  claim  that  the  said  Benjamin  T.  would 
not  maintain  any  claim  for  this  spedflc  legacy 
after  asserting  and  ratifying  the  decree  of 
Judge  D.  A.  Townsend,  of  the  14th  February, 
1895,  on  the  doctrine  of  res  adjudlcata,  the 
result  would  have  been  dlfferait;  bat  now, 
having  abandoned  that  wholeeome  doctrina 
they  have  put  it  In  the  power  of  Benjamin  T. 
Perkins  to  invoke  the  doctrine  of  rea  adjudl- 
cata when  he  ahows  that  no  such  claim  as  Is 
now  set  forth  by  J.  H.  Perkins  as  adminis- 
trator was  ever  set  up  by  him  in  his  f^^ralse- 
ment  of  the  estate  of  his  testatrix,  nor  was 
any  claim  as  to  the  mule  being  in  the  posses- 
sion of  Benjamin  T.  when  he  accounted  for 
his  management  of  the  estate  or  when  the 
estate  was  marshaled.  That  it  was  his  duty 
to  the  estate  of  his  testatrix  to  do  so  when  he 
accounted  in  this  action  tor  his  actings  and  do- 
ings, and,  not  having  said  a  word  then,  the 
whole  matter  of  the  personal  estate  of  Mrs. 
Perkins  In  this  cause,  so  far  as  the  assets 
thereof  are  oonoemed,  as  between  the  parties 
to  the  cause.  Is  res  adjudlcata.  It  la  too  lata 
now  for  him  to  attempt  to  set  ap  any  such 
claim.  Where  the  qnestion  of  fact  Is  concern- 
ed, It  is  nowhere  made  to  apt/ear  that  this 
special  l^cy  was  paid  to  any  trustee  tar  Ben- 
jamin T.,  nor  to  Boijamln  himself.  The  evi- 
dence is  against  such  a  conclusion  where  the 
law  of  res  adjudlcata  is  applied  to  the  admlo- 
Istrator.  Both  Judges  Watts  and  Buchanan 
erred  in  finding  to  tiie  contrary.  The  groands 
of  appeal  are  wdl  tak&i,  and  the  i^nceedlnga 
appealed  from  must  be  reversed.  It  Is  the 
Judgment  of  this  court  that  the  decrees  ap- 
pealed from  be  reversed,  and  that  the  action 
be  remanded  to  the  circuit  court,  with  direc- 
tions to  enter  a  decree  In  favor  of  the  said 
Benjamin  T.  Putins  fw  the  9100,  u  dalmed 
by  him. 
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(SoBnBM  Ooort  of  Sovtilt  OuoUna.   Jnlj  X4t 

Will  Coktbst— Clobiko  ABOnHBST— Onbotiok 

TlTHOUT  RULIKO—  — ASHtSSlBlUTT 

or  IHBVBUUBST  —  XhBFBOTION  —  TEaTAHBBTABT 
OaPAOITT— 01II1DB  iHrUJBKGB— RBTOOATim  Ot 
DbBD— HTATIKa  TSB  naTlKOirT— COBTODT  OV 

SXHIBITS— TbrDIOT 

1.  Under  Gen.  St  1882,  S  1872,  proTidtag  that 
In  all  trials  on  appeal  from  the  probate  court,  in 
which  tiw  iMue  ii  'SrfU  or  do  will,"  the  pro- 
ptniKits  *Uiall  be  permitted  to  open  the  case, 
and  to  replj  in  evidence  and  argnment,"  the  con- 
testants are  not  entitled  to  open  and  close  the  ar- 
Koment,  thoofb  they  offer  no  CTidence. 

2.  Wnere  a  witness  is  aslied  a  preliminary 
question,  whkh  is  objected  to  generaUy,  and  the 
court  states,  "I  can^t  rule  on  it  until  I  see 
wbedier  reJeTant,"  and  the  objection  is  not  re- 
newed, error  cannot  be  predicated  on  the  admis- 
sion of  the  testimoDj. 

3.  Proponent  can  uiow  that  the  scrlTmer,  who 
also  attested  the  will,  bad  been  for  12  jean  pro- 
t>ate  Judge,  was  familiar  with  the  regnisited  of 
wills,  and  had  had  macb  experience  m  writing 
them,  ibs  issue  being  whether  testator  signed  m 
presence  of  witnesses. 

4.  Where  the  ^gqatnres  of  the  testator  and  the 
three  snbscribing  witnesses  are  admitted  to  be 

SentUne,  the  purported  will  Is  admissible  In  eri- 
ence,  mongh  two  of  such  witnesses  swm  ttuLt 
they  have  no  recollection  of  seeing  the  testator  or 
the  third  witness  sign  the  instmrnent. 

6.  Under  Onutt.  1868,  authorizing  the  trial 
court  "to  state  the  testimony,"  it  was  not  error, 
having  expressed  no  oitinion  as  to  its  BufBdency, 
for  the  court  to  review  the  testimony,  and  call 
the  Jute's  attention  to  sach  Question  as  whether 
the  scnvener's  or  a  subscribing  witness'  recollec- 
tion would  be  best,  to  the  fact  that  one  swore 
positiTely.  to  point  out  under  what  conditions  the 
law  would  imply  conatmctiTe  presence  during 
signature  of  the  Instrnmeut,  and  that  it  was  for 
them  to  determine  whether  it  was  Ukdy  that 
wttnesses  would  baTe  rigned  without  seeing  the 
testator  sign. 

6.  The  testator  need  not  declare  to  the  snbscrib- 
lag  witnesses  that  the  Instrument  la  his  will. 

7.  The  juiy  may  inspect  a  paper  that  has  been 
tDtrodnoed  in  eridence. 

8.  Where  testamentary  capacity  bad  been  oth- 
enrlae  correetiy  d^ned.  It  was  not  error  for  ihe 
court  to  add  that  less  mental  capacity  was  re- 
quired to  make  a  will  than  a  contract. 

9.  Undue  infiuence,  as  affecting  the  validity  of 
a  will,  must  be  shown  to  have  been  exerted  at  or 
befiue  the  execution  of  the  wUL 

10.  Where  a  deed  executed  by  the  grantor  sub- 
sequently to  the  making  of  the  will  was  in  the 
possession  of  the  contestants,  but  was  not  intro- 
duced by  them,  a  request  to  charge  that  a  will 
may  be  rented  by  a  deed  conTaying  the  whole 
of  the  devised  property  presented  <nily  an  abstract 
qneatktn. 

11.  Where  the  lasue  was  "will  or  no  will,"  the 
fact  that  in  the  charge  to  the  jury  the  court  re- 
ferred to  the  instrument  as  **the  will,"  and  to 
decedent  as  "testator,"  was  not  error,  since  the 
terms  coold  not  have  been  considered  an  expres- 
sion of  the  court's  vpiaitm. 

12.  It  Is  sot  error  for  the  court  to  state  to  the 
Jat7  that  a  witness  who  swears  that  "to  the  best 
of  my  recollection"  an  act  was  done  testifies  less 
^^ItiTely  than  one  who  testifies  that  "it  was 

18.  An  excvptiOQ  based  on  the  ground  that  "the 
entire  charge  to  the  jury  was  calculated"  to  pro- 
duce a  certain  result  is  too  general. 

14.  Papers  introduced  in  evidence  may  be  given 
to  the  fury  when  th^  retire. 

15.  Wnere  the  Issue  was  "will  or  no  will,"  and 
tlie  jory  had  taken  the  purported  will  with  them 
when  they  retired,  the  verdict  was  saffldent, 
^ough  indorsed  on  the  instrument. 


Appeal  frcmi  oommoD  pleaa  circuit  court  of 
Lexington  coonty;  W.  O.  Benet,  Judge. 

Proceeding  to  prove  the  last  will  of  John 
v.  -Oable,  deceased.  Mary  M.  Gable  was 
proponent,  and  Laura  A.  Bancb  and  others 
were  contestants.  From  a  Judgment  on  a 
verdict  in  favor  ot  the  will,  the  c<ntestants 
appeal.  Affirmed. 

The  gronnda  <tf  appeal  are  as  follows: 

"(1)  Because  his  hmor  erred  in  allowing 
the  witness  8.  P.  Wlngard  to  testify  that  he 
bad  held  the  offices  of  sheriff,  clerk  ot  court, 
probate  Judge,  and  state  senator,  and  for  the 
length  of  time  that  he  had  b^  sadd  ofOces, 
in  Lexlngtwi  county. 

"(2)  For  that  his  honor  erred  in  admitting 
in  evidence  the  paper  purporting  to  be  the 
last  will  and  testamoit  ot  John  V.  Oable, 
deceased,  when  two  of  the  subscribing  wit- 
nesses thereto,  to  wit,  Henry  W.  Kleckley 
and  D.  N.  Shnll,  both  testlfled  that  the  said 
John  V.  Gable  did  not  sign  said  paper  in 
their  presence,  and  ttat  S.  p.  Wingard, 
whose  name  also  appears  aa  a  witness  thwe> 
to,  did  not  sign  said  paper  In  th^  presoice; 
and  It  is  respectfully  submitted  that  his  lu»- 
or  erred  as  matter  of  law  therdn. 

"(S)  For  that  his  Honor  orred  as  matter  of 
law  in  holding  that  the  pn^nent  waa  eau- 
tied  to  the  opening  and  reply  In  the  argu- 
ment, when  no  teetdmony  of  any  kind  or 
character  had  been  Introduced  by  the  con- 
testants. 

"(4)  For  that  his  honor  erred  In  charging 
the  Jury  that  the  attempt  to  prove  wins  In- 
valid f^Mu  one  csnse  or  otbw,  from  the  very 
nature  of  the  case.  Is  s^om  in  court  In  con- 
troversy Uke  this,  for  tbe  rebson  that  wills 
are  generally  carefnlly  and  usually  prepared 
by  experienced  lawyws,  who  see  to  It  that 
the  ezecutim  Is  in  accordance  with  law.* 

"(5)  For  that  he  erred  In  charging  the 
Jury:  "Ttkere  Is  no  law  to  prevent  a  father 
disinheriting  his  wbole  family,  even  his  wid- 
ow; no  law  to  pr&rent  maJdng  a  caprldoos, 
unjust,  foolish,  absurd  will,  unnatural,  unac- 
countable, provided  when  he  makes  It  he  had 
mental  edacity  to  know  what  he  was  do- 
ing.' 

"(G)  Foe  that  he  erred  hi  charging  the 
Jury:  'If  you  find  that  Hr.  Wingard  was  tor 
twelve  years  probate  Judge,  and  that  he  was 
an  expert  In  preparing  wlUs,  and  knowing 
all  about  the  law  that  governs  the  attesta- 
tion of  wills,  and  If  you  believe  that  It  Is 
llkdy  that  he,  being  an  experienced  man,  if  he 
waa  so.  would  see  to  it  that  the  will  was  prop- 
erly executed,  it  is  for  you  to  say  whether 
chat  Is  lik^  to  be  the  case,  or  that  the  tesU- 
iQony  of  Shull  and  Kleckley  Is  to  be  taken 
Instead  of  bis.' 

"(7)  For  that  he  erroA  In  charging  tbe 
Jury:  'Does  Mr.  Wingard  testify  positive- 
ly? Does  he  say  that  Mr..  Oable  put  his 
hand  on  the  paper,  and  ssld,  "Here  Is  my 
will,  and  I  want  yon  [or  something  like  that] 
to  witness  it  for  m^'?  Is  It  true,  and  does 
Mr.  Wingard  say  It  is  true, 
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■IffiMd  In  tlM  preMDCtt  9t  those  three  (Eleck- 
ley,  Shall,  and  Wlngard),  and  then  as  fast  aa 
a  man  could  write  after  each  other,  If  It  Is 
true  If  he  said  so,  that  Kleckley  signed  first, 
that  Shull  signed  Beconil,  that  he  had  signed 
last?  If  you  take  that  to  be  true,  then,  of 
course,  that  would  amount  to  proof  of  due 
eiecutlon  of  the  will,' 

"(8)  For  that  he  erred  In  charging  the 
Jury:  'If  he  [Eleckley]  says,  '*To  the  best 
of  my  rect^ectlon  I  didn't  see  him  sign,"  on 
the  one  hand,  and  if  Whigard  says,  "I  saw 
Um  sign  In  my  presence  and  In  the  presence 
of  the  others,"  it  is  for  you  to  say  which  of 
those  two  statements  ought  to  weigh  most 
with  you,— the  posJUve  testimony  of  Wln- 
gard. or  the  testimony  of  Kleckley,  that  to 
the  best  of  bis  recollection  that  was  the  case.' 

"(9)  That  he  erred  in  charging  the  Jury: 
Then,  If  you  come  to  the  codcIusImi  that 
Wlngard's  testlmMiy  Is  to  cmitrol  you  for 
reasons  best  known  to  yourstif,  you  are  not 
required  to  take  any  t^er  steps,  but  you 
could  find  for  the  will  at  once.  But,  if  yon 
are  In  doubt,  then  you  take  up  the  testimony 
of  Mettle  Gable.* 

"(10)  Because  he  used  In  charging  the 
Jury:  'I  charge  you  as  matter  of  law  that  U 
yon  beUere  from  the  evidence  that  these  par* 
ties  were  In  the  same  room,  in  such  poeltlon 
to  each  other  as  they  might  hare  seen  each 
other,  eTea  In  the  absence  of  posmTe  proof 
that  they  did  see  each  other,  the  law  would 
Imply  coDstmcUTe  presence.' 

"(11)  For  that  he  erred  In  charging  the 
Jnty:  'What  was  said  on  the  occasion  of 
the  ^gnlng  of  the  will,  and  by  whom,  I 
charge  yon  It  Is  not  necessary  that  the  testa- 
tor should  hare  said  a  word  at  alL  Wheth- 
er he  said  It  or  not  te  a  matter  for  you  to 
say  from  the  evidence;  but.  If  yon  believe 
he  said  nothing,  that  is  not  to  affect  the 
validity  of  the  wUl.' 

"(12)  Because  he  wred  In  charging  the 
Jury:  It  Is  fw  you  to  say  whether  It  Is  rea- 
sonable, not  llk^  or  nuxe  or  lees  likely,  that 
Kleckl^  and  Shall  would  have  affixed  their 
names  as  witnesses  to  the  will,  without  see- 
ing the  testator  sign  bis  name.* 

"(13)  Because  he  erred  In  charging  the 
Jury:  'As  part  ot  that  evidence,  yon  can 
take  the  will,  and  read  it  It  Is  In  evidence: 
"In  testimony  whereof,  I  have,  this,  the  2Bth 
of  December.  1886,  snbscilbed  my  name,  af- 
fixed my  seat.  In  the  ^eaence  of  these  wlt- 
nesses,  who  at  my  request,  in  my  presence, 
and  in  the  presence  (tf  each  other,  have 
signed  tb^r  names  to  the  doe  execatlon 
thoeot  Jcdm  V.  Gable.  Henry  W.  EleAley. 
D.  N.  ShnlL   S,  P.  Wlngard."  * 

"(14)  For  that  he  erred  In  chargli^  the 
Jury:  miat  tees  m«ital  capacity,  lower  de> 
gree  of  muital  power,  is  necessary  to  make 
a  valid  will  tiban  to  make  a  valid  c<mtract  or 
deed.' 

"(16)  For  that  he  erred  In  charging  the 
Jury:  'Are  yon  to  oome  to  the  conclusion 
that  because  of  te^mony,  if  there  was  such 


testimony,  that  while  In  Virginia,  In  the  war, 
he  said  something  about  he  was  so  hungry, 
he  could  eat  a  whole  ham,  etc..  If  It  Is  true 
if  E^leckley  so  testified  that  he  was  in  the 
habit  of  using  sometimes  vulgar  lansnage. 
etc.,  or  if  it  Is  true,  and  did  Kleckley  so  tes- 
tify, that  he  was  a  man  of  rather  weak 
mind,  as  to  satisfy  you  tbat  he  didn't  have 
capacity  to  make  a  will  7 

"(16)  Because  he  erred  In  charging  the  Jniy: 
Tou  have  heard,  and  it  is  good  law,  that  even 
an  Insane  person  can  make  a  good  will,  but  It 
must  be  satisfactory  evidence  that,  when  that 
insane  person  made  his  will,  lie  did  ao  in  a 
Iticid  Interval.' 

"(17)  Because  his  hoaat  erred  in  charging 
the  Jury:  'No  Influence  exerted  after  the  wlU 
can  operate  In  the  least  to  affect  the  will.  It 
must  be  evidence  of  undue  influence  at  the 
time  of  maldng  the  will,  and  before  it,  and 
connected  immediately  with  it,  as  I  have 
charged  you  before.' 

"(IS)  Becatise  he  erred  In  refusing  to  charge 
the  Jury:  That  If  the  Jury  believed  tbat  Jobn 
y.  Gable  ccmveyed  by  deed,  or  otherwise,  all 
-of  his  property  to  A.  A.  A.  A.  Gable  and  Mrs. 
WessengOT,  since  the  execution  of  the  will.  It 
is  ex  necessitate  a  revocatlmi  of  the  same.' 

"(19)  Because  he  erred  In  charging  the  Jury: 
'Betore  It  could  be  a  revocatlMi  of  necessi^, 
you  would  have  to  be  satisfied  by  the  ine- 
p(md«rance  of  the  evidence  that  It  was  a 
duly-executed  deed,  propo'ly  s^ed,  and  pn^ 
eriy  witnessed,  and  that  it  was  such  a  papa, 
and  was  as  solemn  and  aa  fermal  as  the  win 
itself,  and  ttiat  It  conveyed  the  proputy  od- 
braced  In  the  wlU,  or  at  least  conveyed  the 
property  embraced  In  Cbe  wfll,— the  whole  ct 
It;  you  must  have  evidence  to  satisfy  you  ot 
tbat  tact  before  you  could  say  it  was  a  revo- 
cation ex  necessitate,— by  neceesHy;  and  also, 
in  addition  to  that,  you  have  to  be  satisfied 
the  preponderance  of  the  evidence  Uiat  tt 
was  the  intention  ctf  Gable  to  rev<^  bis  win. 
Clear,  fun  intentkm  must  accompany  Uie  act 
of  revocation.* 

"(20)  Because  he  erred  In  refusing  to  charge 
the  Jury:  That  If  the  Jury  believe  3.  V.  Ga- 
ble Intended  to  revoke  his  allied  wHl  by  the 
execution  of  a  deed  or  other  Instroment  of 
writing  ccmveyiug  all  his  proverty  to  A.  A 
A.  A.  Gable  and  Mrs.  Wessenger,  tbat  it 
would  amount  to  a  revocation.' 

"(21)  For  tbat  bis  honor.  In  his  entire  duuge 
to  the  Jury,  referred  to  the  paper  pniportiiig 
to  be  the  last  win  and  testament  of  JtAo  Y. 
Gable,  deceased,  as  the  'will  at  Jobn  V.  (Sa- 
ble,* and  as  the  'will,'  and  frequently  referred 
and  Bt7led  3otm  T.  GaUe  as  the  testatw.' 
and  thereby  misled  the  Jury,  and  caused  them 
to  believe  that  his  honor  considered  said  pa- 
per to  be  the  last  will  of  the  said  John  V. 
Gable,  deceased;  and  It  Is  respectfully  sub- 
mitted that  bis  hcmor  erred  as  mattor  of  lav 
therein. 

"{2Z)  For  that  his  honor,  In  referring  to 
testimony  of  the  witness  S.  P.  Wlngard,  tab- 
led the  Jury  by  styUng  W^ard's  testUDOoy 
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as  'poaldve  teatimmij,*  and  Kleckley's  as  *to 
the  best  of  my  recollection,'  and  thereby  caus- 
ed the  jnry  to  believe  that  bis  honor  thought 
the  testlmcHiy  of  S.  P.  Wlngard  should  out- 
weigh the  te8tlm(my  of  Kleckley  and  Shall. 

"(23)  For  that  his  honor's  entire  charge  to 
the  }nry  was  calculated  to,  and  In  fact  did, 
cause  the  Jury  to  believe  that  his  honor 
thought  that  the  paper  purpwtlng  to  be  the 
laat  will  of  John  V.  Oable,  deceased,  was 
properly  executed,  and  ought  to  staod;  and  U 
ts  respectfully  submitted  that  he  eEied  as 
matter  of  law  therein. 

"(24)  For  that  bis  honor  erred  as  matter  of 
law  In  telling  the  }ary  to  take  tbe  will  into 
their  rocnn,  and  write  tta^  T^rdict  on  the 
back  of  it." 

P.  H.  Nebm  and  George  TlBnuu  Graham, 
for  appenante.  Andrew  Crawford,  for  ap- 
pellee. 

POPEl,  J.  A  proceeding  to  prove  the  last 
will  and  testament  ot  John  V.  Gable  In  sol- 
emn form  was  had  In  the  court  of  i^bate  for 
Lexington  county,  In  this  state,  and,  after  a 
trial  there  had,  the  decree  of  J.  W.  Mitchell, 
Esq.,  as  probate  Judge,  was  pronounced, 
wherein  it  was  held  that  the  paper  submit- 
ted was  the  last  will  and  testament  of  the 
said  John  V.  Oable.  An  wpeal  was  taken 
from  such  decree  to  the  circuit  court,  which 
came  mi  to  be  heard  before  his  honor,  Judge 
Beoet,  and  a  Jury,  at  the  September,  1884, 
term  of  tbe  court  of  common  pleas,  for  Lex- 
ington county.  In  said  state.  The  verdict  was 
In  favor  of  tbe  will.  The  circuit  Judge  sus- 
tained such  verdict  After  Judgment  being 
entered  therein,  an  appeal  was  taken  to  this 
court  Ml  24  grounds,  which  grounds  will  be 
T^;MHted.  It  now  remains  for  this  court  to 
pass  upon  the  same. 

At  the  trial,  the  contestants,  who  are  the 
appellants  here,  offered  no  testimony,  and 
demanded  as  their  right  to  open  and  close  the 
arffument.  This  demand  was  denied  by  tbe 
circuit  Judge.  His  refusal  In  this  matter  is 
made  the  basis  trf  the  third  ground  of  appeal. 
We  fall  to  see  any  error  in  this  ruling  of  the 
drcult  Judge.  The  general  statutes  of  1SS2, 
In  section  1872,  provide  that,  "in  all  trials  up- 
on appeals  from  the  probate  court  In  which 
the  questicm  of  will  or  no  will  Is  In  Issue,  the 
^ecutor,  or  parties  propounding  the  will, 
sbaU  be  admitted  to  open  the  case,  iaA  to  re- 
ply in  evidence  and  argument."  See  Bx 
parte  Brock,  87  S.  C.  352,  16  S.  B.  38. 

So  far  as  the  first  exception  is  concerned, 
It  is  without  merit,  for  two  reasons:  First 
The  circuit  judge  did  not  pass  upon  the  ques- 
tion of  tbe  competency  of  S.  P.  Wlngard's 
answer  to  the  inquiry  as  to  tbe  public  office 
be  had  held.  Hie  circuit  Judge  merely  re- 
marked when  objection  was  made:  "I  can't 
rule  on  it  until  I  see  whether  relevant."  The 
"case*'  shows  that  nothing  was  said  by  way 
of  objection  after  the  testimony  was  given. 
VbVM,  It  ai^ears  that  the  circuit  Judge  was 


not  called  upon  to  rule  whether  the  testimony 
was  relevant  or  not  Second.  It  becomes  ap- 
parent In  the  course  of  examlnatlMi  of  Mi; 
Wlngard  that  the  prtHtonents  wished  to  devel- 
op that  he  had  been  for  12  years  probate 
Judge  of  Lexington  county,  and  that  the  mat- 
ters (rf  will  were  within  the  Jurisdiction  of 
the  proliate  court;  that  Mr.  Wlngard  was 
very  famlUar  with  the  legal  requisites  of 
wills,  having  wrltt^  60  or  70  wills  for  oth- 
er persons,  in  additlMi  to  the  CMiversance 
with  the  same  from  his  long  connection  witii 
tbe  probate  court  as  Its  presiding  <rfBcer.  This 
exception  Is  overruled. 

The  second  ground  of  appeal  relates  to  the 
allowance  by  the  circuit  Judge  of  the  paper 
purporting  to  be  the  will  of  Joitm  V.  Oable, 
where  two  of  tbe  subscribing  vrltnesses  there- 
to testified  that  tbe  alleged  testatM*  did  not 
sign  the  same  in  their  presence,  and  also  tiiat 
S.  P.  Wlngard,  the  third  witness,  did  not  sign 
in  their  presence.  The  q>pellanta  state  the 
testimony  ot  at  least  one  of  the  witnesses  too 
strongly,  for  he  did  say  that  on  the  day  the 
wID  was  signed,  he,  with  John  Y.  Gable,  S. 
P.  Wlngard,  and  Henry  W.  EJeclUey,  was  in 
a  very  small  room,  where  he  and  Kleckley 
had  been  summoned  to  witness  the  will  ot 
Oable  by  S.  P.  Wlngard;  that  be  and  Kleck- 
ley did  sign  the  will,  but  he  could  not  remem- 
ber seeing  Gable  or  Wlngard  sign,  but  admit- 
ted that  the  witnesses  Sbull  and  Kleckley  did 
sign.  Years  tLttar  28th  December,  1885,  al- 
though present  by  request  to  witness  Gable's 
win  when  S.  P.  Wlngard  was  present  for  that 
purpose,  tbey  also  swear  that  they  did  not 
see  Gable  ot  Wlngard  sign.  Wlngard  and 
Miss  Oable  swore  they  did  sign  the  wOl,  and 
every  name  to  the  same  was  proved  to  be  gen- 
uine, and  the  wIU  was  in  existence.  Then, 
why  should  not  the  paper  writing  be  before 
the  court  and  Jury?  How  conld  you  examine 
witnesses  as  to  signatures  of  an  existing  in- 
strument without  Its  production  before  the 
court  in  testimony?  This  is  not  the  case  of  a 
lost  will,  bnt  the  paper  writing  Is  In  existence, 
with  the  signature  of  testator  and  the  admit- 
ted signatures  of  three  witnesses,  each  ot 
whom  testifies  that  the  signature  is  his  gra- 
uine  signature,  made  on  the  28th  day  ai  De- 
cember, 1886,  while  the  testator  and  three 
subscribing  witnesses  were  present  In  a  room 
in  the  town  of  Lexington  where  they  were 
assembled  for  the  purpose  of  the  execution 
and  attestation  of  tbe  will  of  John  V.  Oable. 
Merely  because  one  or  two  of  the  witnesses 
whose  names  appear  on  the  paper  state  that 
they  have  no  recollection  of  seeing  the  tes- 
tator sign  or  the  third  witness  sign  cannot 
and  should  not  prevent  the  i>aper  from  being 
introduced  in  evidence.  This  last  fact  does 
not  of  Itself  establish  the  proper  execu- 
tion of  tlie  paper.  A  similar  question  was 
raised  in  the  case  of  Welch  t.  Welch,  9  Rich. 
Law,  133.  Then  the  court  of  appeals  held 
that  "It  cannot  be  maintained  as  a  sound  legal 
proposition  that  each  witness  mnst  recollect 
and  iwore  tbe  fact  ot  ilgnatiire  or  testator*! 
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Aeknowtedgment.  Such  a  principle  would 
place  the  validity  of  wIIIb  od  a  very  precarl- 
008  basis,  depending  mainly  on  the  selection 
at  persons  of  retenHve  monortes**  to  be  wl^ 
nesses.  We  are  aware  that  these  lattv  ob- 
Borattons  would  seesn  to  apply  to  the  altl- 
mate  B<riutlon  of  the  questions  as  to  the  at* 
testation  of  wills  by  the  Jury,  but  with  how 
much  more  force  can  they  be  made  to  the 
admission  In  evidence  of  the  paper  In  contro- 
versy, before  the  Jury  are  called  upon  to  de- 
cide the  other  serious  questions?  We  do  not 
find  any  error  here.  A  question  somewhat 
similar  to  this  was  decided  in  the  sfflrmative 
in  the  recent  case  of  Kaufman  t.  Caughmait 
(S.  C.)  27  S.  E.  16. 

As  to  the  fourth  exceptlfm,  an  examina- 
tion of  its  language  shows  that  It  is  a  pure 
abstraction,  and  hence  we  overrule  It 

The  fifth  exception  presents  an  abstract 
prt^sltion.    It  Is  overruled. 

The  sixth,  seventh,  eighth,  ninth,  tenth, 
and  twelfth  exceptions  may  be  considered  as 
a  group.  It  is  necessary  to  remember  that 
these  questions,  as  to  the  Judge's  charge  to 
the  Jury  on  the  testlmcmy,  arose  under  the 
provisions  of  the  constitution  of  this  sta^te 
adopted  In  1868,  and  not  under  the  consti- 
tution adopted  in  189S.  It  seems  to  us  that, 
under  the  power  given  "to  state  the  testi- 
mony," the  circuit  Judge  did  not  overstep 
the  limits.  As  we  understand  the  language 
used  by  the  circuit  Judge,  as  pointed  out  !n 
this  group  of  exceptions,  no  opinion  as  to  t^e 
suffidency  of  the  testimony  was  expressed 
by  the  circuit  Judge.  He  was  only  endeavor- 
ing to  present  to  their  .minds  what  questions, 
under  the  testimony,  would  naturally  sug- 
gest themselves.  These  exceptions  are  over- 
ruled. 

The  eleventh  exception  raises  the  questl(Ni 
whether  it  fs  necessary.  In  order  that  a'  will 
may  be  declared  valM,  that  the  testator 
should  have  declared  that  it  is  his  will. 
There  was  testimony  both  that  the  testator 
did  declare  the  paper  writing  to  be  bis  last 
will  and  testament,  and  also  that  Mr.  S.  P. 
Wlngard,  who  prepared  the  will  for  the  tes- 
tator and  at  his  Instance,  did  declare  in  tes- 
tator's presence  to  the  proposed  witnesses 
that  It  was  John  V.  Qable's  will.  Hence,  in 
his  charge,  the  circuit  Judge  felt  it  his  duty 
to  declare  what  was  the  law  under  such  cir- 
cumstances,—whether  It  was  necessary  for 
the  testator  to  declare  that  the  paper  writ- 
ing was  the  will  of  the  testator.  He  held 
that  it  was  not  necessary  for  the  testator  so 
to  declare.  The  Judge  was  correct  As  was 
well  said  In  Yerdler  v.  Verdler,  8  Rich.  Law, 
141:  "Neither  is  it  necessary,  as  has  been 
Insisted,  that  there  should  be  proof  of  form- 
al publication  of  the  will  by  the  testator. 
The  will  may  be  good  without  any  words  of 
the  testator  declaratory  of  the  nature  of  the 
Instrument  or  any  formal  recognition  of  It, 
or  allusive  to  It  Jarm.  Wills,  71,  72,  and 
cases  cited."  We  do  not  think  the  circuit 
Judge  erred  In  llils  particular. 


The  tblrteentli  ezc^tton.  In  «ct,  diarsea 
erHMT  m  the  dreuH  Judge  In  stating  to  tbe 
Jury  that  the  p^er  writing  propounded  was 
In  evidence,  and  might  be  read  by  tbem. 
We  know  of  no  rule  In  law  that  forbids  a 
piHIier  which  a  Jury  Is  required  to  pass  ap<ni 
from  being  Inspected  by  the  Jury.  When  a 
paper  Is  oncA  in  evidence,  .it  U  not  error  for 
the  drcntt  Judge  to  state  to  the  Jury  tbat 
they  may  Inspect  tbat  papor.  nils  ezc^itton 
Is  overruled. 

The  fourteenth  exception  alleges  nror  In 
the  charge  of  the  circuit  Judge  when  he  stat- 
ed to  the  Jury  "tbBt  less  mental  capacity, 
lower  degree  of  mental  power.  Is  necessaxy 
[required]  to  make  a  valid  will  than  a  valid 
contract"  Tills  extract  from  the  char^  of 
the  circuit  judge  gives  but  a  slight  view  of 
that  part  of  such  charge  which  relates  to 
the  requisite  mental  capacity  of  a  persos 
making  a  valid  will,  as  we  shall  presestly 
show  by  quoting  the  language  ot  the  charge. 
Still,  even  the  extract  quoted  by  appellants  Is 
not  without  authority  even  In  this  state:.  In 
the  case  of  KIrkwood  v.  G<^on,  7  Rich.  Iaw, 
479,  it  Is  said:  'It'ls  objected  that  the  test 
of  testamentary  capacity  fumlAed  by  the 
Judge  [O'Neall,  afterwards  chief  Justice]  was 
error,  and  may  have  misled  the  Jury.  1 
said,*  says  Judge  O'Neall  to  the  Jury,  *that 
the  test— capacity  enough  to  make  a  contract 
— was  always  the  true  rule;  for  sometimes  H 
might  be  that  a  higher  degree  of  capacity  to 
make  a  contract  would  be  required  than  to 
make  a  will.  In  making  a  will,  If  the  testa- 
tor had  capacity  enough  to  know  his  estate, 
tbe  object  of  his  affections,  and  to  whom  he 
wished  to  give  it  that  would  be  enough.' 
These  views  are  well  sustained  by  autborl- 
ty,"— quoting  Comstock  v.  Ecclesiastical  Soc, 
S  Conn.  254;  Oreenwood  v.  Greenwood,  S 
Curt.  Bcc.  Append.  11.  But  the  circuit  Judge 
left  the  Jury  In  no  doubt  as  to  the  law  regu- 
lating the  capacity  required  of  a  testator,  for 
he  said:  "I  charge  yon  that  the  test  of  ca- 
pacity to  malce  a  will  Is  this:  Did  the  t^ 
tator,  at  the  time  of  the  execution  of  the 
will,  know  what  he  was  doing?  Did  he 
know  his  pr<^erty  and  the  objects  of  his 
bounty?  Did  he  remember  those  that  he 
was  leaving  out  of  his  will,  and  did  he  do  If 
on  purpose?  And  did  be  intend  to  include 
only  those  that  he  made  beneficiaries  of  bis 
will?  I  charge  you,  further,  that  mere  weak- 
ness of  mind  or  feebleness  of  mind  Is  not 
enough  to  invalidate  a  will.  Incapacity  Is 
more  than  that.  You  must  be  satisfied  be- 
fore you  can  find  Incapacity— yon  must  be 
satisfied  by  the  preponderance  of  the  evi- 
dence—that Gable  did  not  know  what  he 
was  doing  when  he  wrote  that  will;  that  he 
did  not  have  Intelllg^ice  enough  to  compre- 
hend the  nature  and  effect  of  what  he  was 
doing;  that  he  did  not  know  the  property  he 
was  trying  to  dispose  of,  and  the  objects  of 
his  bounty, — those  to  whom  he  intended  to 
leave  his  estate.  And  you  must  be  satlsfled 
of  that  b^ore  you  can  find  Oat  Gable  014 

Digitized  by  VjOOglC 


OABLB  T.  BA.X70H. 


169 


not  have  mental  emtatily  to  make  a  will.** 
Jost  after  thla  lansnage  the  cfrcnlt  Judge 
used  that  qxioted  In  the  exception,  but  added 
muclt.  This  exception  la  oremiled. 

The  fifteenth  exception  refers  to  a  stat^ 
ment  of  some  testimony  to  the  Jury  bearing 
on  the  question  of  John  V.  Gable's  capacity 
to  make  a  wllL  Under  our  views  expressed 
In  disposing  of  the  sixth,  seventh,  eighth, 
ninth,  tenth,  and  twelfth  exceptions,  this  ex- 
ception must  alao  be  overruled,  for  the  rea* 
sons  there  stated. 

The  sixteenth  exception  presents  a  purely 
abstract  proposition  of  law.  While  the  cir- 
cuit Judge  did  not  err  therein,  still  there  U 
nothing  therein  contained  for  us  to  consid- 
er. Accordingly,  this  exception  Is  overruled. 

The  seventeenth  exception  relates  to  an  al- 
leged error  of  the.  circuit  Judge  in  his  charge 
as  to  the  matter  of  the  exercise  of  undue  In- 
fluence upon  the  testator  In  making  his  wlU. 
We  are  not  able  to  see  that  the  circuit  Judge 
failed  either  to  grasp  the  idea  of  undue  In- 
fluence, or  did  not  correctly  express  the  law 
on  this  subject.  Certainly,  the  undue  In- 
fluence of  others  upon  the  testator  In  the 
making  of  his  will  must  have  occurred  at  the 
time  It  was  written,  or  prior  to  Ita  execution. 
This  exception  Is  overruled. 

The  ^ghteenth  and  nineteenth  exceptions 
may  'be  treated  together.  They  both  relate 
to  the  revocation  of  a  will  by  a  deed  subse- 
quently executed,  covering  the  whole  prop- 
erty of  testator.  The  appellants  asked  the 
clrcnlt  Judge  to  charge,  In  the  light  of  the 
testimony  in  this  caae,  that  the  execntl<m  of 
a  deed,  after  the  making  of  the  will  by  the 
testator,  covering  the  whole  of  the  property 
Uicladed  In  the  will,  would,  ot  necessity,  op- 
erate as  a  revocation  of  the  will,  TMs  the 
circuit  Judge  refused  to  do,  In  these  words: 
"I  caimot  so  charge  you.  Before  It  could  be 
a  revocation  of  necessity,  yon  would  have 
to  be  satisfied  by  the  ENrepond^^ce  of  the 
testimony  that  It  was  a  duly-executed  deed, 
properly  signed,  and  i^perly  wltneesed,  and 
that  It  was  such  a  paper  as  was  so  solemn 
and  as  fcHinal  as  the  will  Itself,  and  that  It 
conveyed  precisely  the  property  embraced  in 
the  will,  or  at  least  conveyed  that  pn^»erty 
embraced  In  the  will,— the  whtrie  of  It.  Yon 
most  have  evidence  to  satisfy  yon  of  that 
tmet  before  you  could  say  it  was  a  revoca- 
tion ex  necessitate— br  necessity.  And  also. 
In  addlU<Mt  to  that,  you  have  to  be  satisfied 
by  the  preponderance  ot  the  evidence  that 
it  was  the  lnt«ttloa  of  (}able  to  revoke  his 
wilL  Olear,  fnll  Intention  mnst  accompany 
the  act  of  revocation.  On  the  other  band. 
It  jon  cmne  to  the  conclusion  that  he  did 
ma.ke  such  a  deed  embracing  certain  pro[>- 
er^  which  he  desired  to  convey  to  certain 
parties,  even  If  that  deed  embraced  all  the 
property  embraced  In  the  will,  that  It  was 
bis  Intoitlon,  and  yon  are  so  satisfied  by  the 
«vldence,  that  that  deed  was  sln^>ly  to  be  an 
affirmation  of  the  will,  and  not  a  revoca- 
tion of  lt»  then  it  eoold  not  be  a  revocation,— 


can  be  no  revocatloB,— unless  the  testator 

clearly  Intended  to  revoke^  and  the  evidence 
mnst  satisfy  you  of  that  fact  I  charge  yon 
that  It  requires  as  much  mental  capacity  to 
revoke  as  to  make  a  will."  We  have  repro- 
duced here  the  request  to  charge  and  the 
charge  as  made,  in  order  to  show  that  the 
clrcnlt  Judge  substantially  charged  the  re- 
quest, placing  about  his  charge  such  restrlc* 
tlons  as  he  deemed  safe  and  proper.  Un- 
der our  views  of  this  branch  of  the  case,  we 
are  unable  to  view  this  whole  matt^  of  the 
execution  of  the- deed  In  any  other  light  than 
as  presenting  an  abstract  questlim.  No  deed 
was  ever  proved.  A  paper  alleged  to  be  the 
deed  was  presented  In  open  court  to  the  con- 
testants, but  It  was  never  proved.  The  sig- 
nature of'  the  grantee,  the  signatures  of  the 
witnesses,  and  the  contents  of  the  paper 
were  never  proved.  How.  then,  could  the 
effect  of  such  an  Instrument  be  determined? 
The  circuit  Judge  Is  required  to  construe 
written  Instruments.  How  could  the  circuit 
Judge  charge  a  Jury  as  to  whether  the  pa- 
pers— the  deed  and  the  will— covered,  by  the 
terma  employed  In  each,  the  same  prcq;»erty? 
If  It  had  been  a  lost  paper,  we  see  how  sec- 
ondary evidence  could  have  been  resorted  to, 
to  prove  the  contents  of  the-  deed.  But  no 
such  a  condition  existed  in  this  case.  The 
deed  was  in  court  In  the  hands  of  the  con- 
testants,  and  they  would  not  or  did  not  see 
proper  to  presmt  It  in  evidence.  Such  be- 
ing the  facts.  It  was  npt  the  duty  of  the  clr* 
cult  Judge  to  make  any  charge  upon  the  ef- 
fect of  such  an  alleged  deed.  It  seems  to 
us  that  the  appellants  have  no  basis,  there- 
fore, for  any  such  contest  as  is  embodied  in 
this  exceptdoo.  Fnnn  an  examination  of  the 
charge  responsive  to  this  request,  we  are  not 
prepared  to  say  that  the  clrcnlt  Judge  cmft- 
mltted  any  error.  It  was  a  revocation  by  a 
deed  that  appellants  made  the  basis  of  theSx 
request  l^e  Judge's  charge  mnst  be  c<hi- 
strued  as  answering  their  request  as  to  a 
revocation  of  this  will  by  a  deed,  and  In  no 
other  w^.   These  exceptions  are  overruled. 

The  twentieth  exeeptlcm  relates  to  a  revo- 
cation by  a  deed  or  other  Instrument  of  writ* 
lug,  Just  as  Is  set  out  In  the  eighteenth  excep- 
tion. This  presets  a  purely  abstract  ques- 
tion, for  there  was  no  deed  or  other  Instru- 
ment In  writing,  signed  by  John  V.  GaUe 
after  he  executed  his  will,  put  in  evidence  at 
the  trial,  as  the  "case"  abundantly  proves. 
It  is  overruled. 

The  twenty-fliTst  exception  complains  that 
the  circuit  Judge  referred  to  the  will  as  pro- 
pounded as  the  "wm,"  and  to  Jbbn  Y.  Gable 
as  the  "testatiK'."  The  Jury  were  charged 
with  the  duty  of  determining  the  qneetlon  of 
"will  w  no  will."  They  understood  what  the 
paper  writing  was,  and  who  was  Its  allied 
author.  We  cannot  see  how  the  circuit  judge 
could  have  done  any  harm  \jj  naing  ttie 
terms  he  did  when  referring  to  bne  or  the  oth- 
er.   This  exceptl<m  Is  overruled. 

The  twenty-second  csKC^tton  ^  of  Uka 
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character  wltb  tliat  just  disposed  of.  When 
a  witness  speaks  posltlTely,  njing,  "Such  a 
Btatemwt  was  made  in  my  hearing."  **I  did 
UilB."  "I  saJd  this,"— tt  Is  called  "pasitire 
testimony/'  The  clrcait  jodge  so  styled  It 
ilgain,  when  a  witness  testifies:  "To  the 
best  of  my  recollection,  he  did  not  say  or  do 
any  partlcolar  thing,"— he  does  not  state 
facts  as  positlTely  as  one  who  says:  "He 
did  say."  "He  did  da"  "He  did  not  say." 
-'He  did  not  do."  The  dnmit  Judge  was  en- 
deavoring to  have  tbe  Jury  notice  the  differ- 
ence In  tliese  two  modes  of  stat«nent.  It 
was  not  error,  and  this  excqitfon  ia  over- 
roled. 

The  twmty-thfrd  exception  Is  too  general 
to  require  any  notice  at  our  bands,  under 
the  well-established  rule  that  the  office  of 
an  exception  Is  to  lay  the  &ages  ixpon  aoma 
error  of  law  or  fact  which  this  omrt  most  con- 
sider.   It  Is  OTernded. 

The  twenty-fourth  exception  embraces 
what  appellants  allege  was  error  in  the  clr^ 
cult  Judge  In  directing  the  Jury  to  take  the 
will  into  tbe  Jury  room  when  th^  retired  to 
make  their  verdict,  and  to  enter  their  ver- 
dict on  tbe  back  of  It.  It  seems  that  this  ex- 
cation  was  made  under  a  misapprehension 
of  counsel  as  to  the  language  of  the  circuit 
Jndge.  All  be  said  on  this  subject  was: 
"His  honor  told  the  Jnry  to  take  the  will 
frith  them"  <]anguage  of  the  "case").  This, 
certainly,  was  not  oror.  Nothing  should  be 
carried  out  by  the  Jury  to  the  room  without 
the  approval  of  the  presiding  Jndge.  There 
Is  no  rule  forbidding  Mr  restricting  the  dr- 
cnit  Judge  In  bis  committing  papers  intro- 
duced In  testimony  to  tbe  custody  of  the  Jury 
when  th^  retire.  Of  course,  no  writtai  or 
printed  papers  not  Introduced  in  evidence 
should  be  ordered  by  tbe  circuit  Judge  to  be 
given  to  the  Jury  when  they  retire.  Nor  la 
there  any  law  forbidding  tbe  verdict  of  tbe 
Jury  to  be  written  on  a  will  submitted  to 
them,  to  be  passed  upon  as  a  wlU  or  no  will. 
This  exception  Is  overruled. 

Tbe  Judgment  of  this  court  is  that  the  Judg- 
ment of  tbe  circuit  court  be  affirmed,  and 
the  cause  be  remanded  to  tbe  drcnlt  court, 
to  take  such  action  ther^  as  Is  CMif  ormable 
to  law  In  caiiylng  out  tba  Jttdgment  of  this 
^onrt* 

ma.  cm 

NEWELL  r.  NEAL  et  at 
(Sopreme  Oonrt  of  South  Oarcdlna.    July  14, 
1897.) 

ASSIONMSHT  0>  HOKTOAOB— SATUrAOTION— BquITT 

^Rsk  JmnoATA— BvismiCB— Boin>~LiHi- 

TATIOKB— TBOHSIOAI.  BbROR. 

1.  In  omuidentloo  for  a  deed  the  grantee  as- 
■igned  to  the  grantor  a  mortgage  on  me  lands  of 
a  third  person.  The  gnntor  and  grantee  made  a 
contract,  to  wUdi  the  mortgagor  was  a  stranger, 
whereby  the  grantor  agreea  to  apply  the  proceeds 
of  tbe  mortgage  to  tbe  aatlBfactfoQ  of  mortgages 
execated  by  Him  on  lands  which  he  had  subse- 
quently oonvmd  to  the  grantee's  diildren.  llie 
grantor  satisfied  tbe  s^ngned  mortgage  of  rec- 
Md,  but  fiUled  to  iwly  me  proceeds  as  agreed. 


Hie  grantee  was  never  distorbed  In  the  possosdon 
of  ttie  lands  convcred  to  ba  by  the  grantor,  and 
the  lands  were  free  from  liens  created  by  bim. 
HM,  that  the  grantee  coold  not  subseqaently  as- 
sign any  interest  in  the  mortgage  to  a  [>ersaD  with 
notice  of  the  prior  assignment  and  satisfaction, 
■ince  the  grantee  had  no  equitable  Interest  in  the 
purchase  money,  the  grantor  being  liable,  at  most, 
but  for  a  breach  of  the  contract 

2.  The  defense  of  i-eo  judicata  Is  established 
where  it  Is  shown  that  the  parties,  or  thur  piiTiea, 
and  the  snbject-matter  are  tbe  same,  and  that 
the  predse  point  was  ruled  on. 

8.  Where  it  has  been  adjudged  that  an  agree- 
ment was  not  made,  a  party  cannot  avoid  the  de- 
fense of  res  judicata  by  showing  that  while  she 
did  not  sign  the  agreement  in  controversy,  the 
same  agreement  was,  in  effect,  embodied  m  an- 
other instrument  which  die  did  sign,  since  she 
was  bonnd  to  produce  all  tbe  proofs  in  her  power 
when  the  subject-matter  of  the  agreement  wmM 
first  be'ore  the  court. 

4,  Wbere  tbe  legal  holder  of  a  bond  secured  by 
a  real-estate  mortgage  cancels  and  satisfies  tbe 
mortgage  of  record,  the  bond,  being  one  for  the 
payment  of  mon^  only.  Is  barred  by  limitationi 
after  six  years  from  the  satisfaction  of  the  mort- 
gage. 

6.  Tedmical  error  In  tbe  form  of  an  action  on 
the  equity  side  of  the  dreult  court  curable  by 
amendment  wfU  not  be  first  eonsldeied  on  mppeal. 

Appeal  from  commcm  pleas  circuit  court  of 
Anderson  county;  J.  H.  Earle,  Judge. 

Action  by  Alfred  T.  Newell  against  WU- 
11am  A.  Neal  and  others  for  tbe  foreclosure 
of  a  real-estate  mortgage.  From  part  of  a 
Judgment  In  favor  of  plaintiff,  defendant 
Neal  appeals.  Reversed  as  to  appelant 

The  decree  of  Judge  Earle  and  tbe  gronnda 
of  appeal  are  as  follows: 

Gopy  of  decree:  "This  ms  an  actlm  on 
the  part  of  tbe  plaintiff  to  foreclose  a,  mort- 
gage which  he  alleges  has  been  executed  and 
delivered  by  tbe  defendant  Wm.  A.  Neal  to 
Mary  E.  New^  on  the  Sd  day  of  March. 
1881,  on  a  certain  tract  of  land  deacrlbed  In 
the  complaint  herein,  which  be  allured  bad 
been  assigned  to  him  m  July  26,  1894.  All 
the  defradants  except  Wm.  A.  Neal,  J.  Bd- 
ton  Watson,  and  3.  Blatt  Cooley  filed  anmrara 
disclaiming  any  Interest  In  the  premlMS 
sought  to  be  sold  under  foreckwure.  The 
defendant  Cooley  set  up  a  mortgage  m  tbe 
land  covered  by  plaintiff's  martgage*  whl^ 
was  conceded  to  be  a  prior  mortgage  U>  plain- 
tiff's. His  answer  set  out  other  Issues,  which 
will  be  berdnafter  noticed  more  fully.  The 
defendants  Wm.  A.  Neal  and  J.  B«hxm  Wat- 
son ffled  separate  answers.  In  which  the  e»- 
cntl<m  and  ddivar  of  tbe  bond  and  mort- 
gage, the  basis  of  plalntUTe  suit  wwe  admit- 
ted, hot  alleging  that  said  bond  end  mor^ 
gage  had  been  dnly  assigned  hj  Haxy  B. 
Newell  to  A.  M.  Neal  In  payment  for  a  tract 
of  land  she  purchased  from  him  on  or  about 
the  17tb  day  of  Januaiy,  1882,  bstaig  baCore 
tbe  alleged  assignment  to  tbe  plaintiff,  and 
that  plaintiff;  before  be  io&t  the  assignment 
to  himself,  bad  full  knowledge  ctf  said  prior 
assignment,  and  that  be  also  had  knowledge 
that  on  the  7tb  di^  of  Fehmary,  1888,  the 
sold  A.  M.  Neal  bad  dnly  satisfied  said  mort- 

[  gage  of  record;  that  In  the  case  of  W.  O. 
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back  u  1888,  In  wUcli  case  plaintiff,  Ua  as- 
signor, and  the  defendant  Wm.  A.  Naal  an 
being  co-defendants,  plaintiff  and  bis  assign- 
or botb  swore  tbat  she  bad  Aulj  assigned 
and  transferred  said  bond  and  mortgi^^  to 
A.  M.  Neal,  and  at  that  time  botb  bad  fnU 
knowledge  of  Its  satisfaction  of  record  A. 
M.  Neal,  the  assignee:  and  the  defendant  J. 
Eel  ton  Watson  alleged  that  as  against  him, 
an  Innocent  purchaser  of  said  land  for  ralna 
and  without  notice,  botb  plaintiff  and  his  as- 
signor are  estopped  to  set  ap  said  mortgage 
against  the  land  in  bis  possession.  The  de- 
fendant Wm.  A.  Neal  admitted  that  be  bad 
sold  and  delivered  said  land  to  bis  co-dtfiBnd- 
ant  Watson  fOT  Talne.  There  were  otber  de- 
fenses In  said  answers  besides  thow  noticed. 
Including  a  spedfle  dental  ct  the  ownnahlp 
of  said  b(md  and  mortgage  bj  platotU^  bat, 
owing  to  tbe  Tlew  I  luiTe  taken  of  the  caae, 
It  IB  not  necessary  to  refer  to  tbem  In  this 
connection.  The  case,  baring  been  previous- 
ly referred  to  B.  M.  Borrlss,  probate  judge, 
as  special  referee,  to  take  the  testimony  and 
report  It  to  tbe  court,  came  cm  to  be  beard 
by  me  en  the  testimony  taken  by  said  spe- 
cial rtferee  at  tbe  Morember  term  of  tbe 
court  at  Anderson.  After  hearing  the  plead- 
ings, testimony,  and  argument  of  counsel,  I 
find  as  facts  tbat  on  March  8,  1881,  Wm.  A. 
Neal  executed  and  dellTored  tbe  bond  and 
mortgage  set  forth  In  the  complaint  to  Haiy 
R.  NewcU,  mother  ot  plaintiff;  tbat  on  or 
about  January  17,  1883,  the  said  Mary  B. 
Newell  purchased  from  ber  tatber,  A.  M. 
Neal,  a  certain  tract  of  land  Cor  twuity-ave 
hundred  dollars,  and  In  part  payment  assign- 
ed and  transferred  to  said  A.  M.  Neal  the 
bond  and  mortgage  set  up  herein.  I  far- 
ther And  tbat  said  land  was  purchased  by 
Mary  O.  NeWeD  from  her  father  to  enable 
blm  to  pay  off  his  mortgage  debts,  which 
were  Uens  not  only  on  tbat  land,  the  tract 
conveyed  her,  bot  also  Uens  on  other  lands 
which  he  that  day  conveyed  to  ber  children. 
I  find  that  at  tbe  time  of  the  assignment 
of  said  bond  and  mortgage  to  ber  father,  A. 
M.  Neal,  It  was  agreed  by  and  between  the 
keaignor  and  assignee  that  said  bond  and 
mortgage  were  to  be  applied  to  the  extin- 
guishment of  the  mortgage  or  lien  debts  on 
said  land.  I  further  find  that  A.  M.  Neal, 
assignee  of  that  bond  and  mortgage,  did  not 
collect  the  proceeds,  and  apply  tbem  to  the 
extinguishment  of  the  mortgage,  but.  In  vio- 
lation of  bis  agreement  with  the  assignor, 
satisfied  said  mortgage  of  record  on  the  7th 
day  of  February,  1888.  As  I  understand  the 
testimony  of  the  defendant  Wm.  A.  Neal,  he 
does  not  claim  to  have  paid  off  this  mort- 
gage, but  simply  dalms  that  bis  father,  who 
was  the  owner  and  bolder  thereof,  volunta- 
rily canceled  and  satisfied  the  same.  I  fur- 
ther find  as  a  fact  that  plaintiff  knew  of  this 
assignment  and  transfer  of  this  bond  and 
mortgage  to  A.  M.  Neal  for  years  before  be 
took  assignment  to  himself,  and  that  as  far 
back  as  tbe  spring  of  tbe  year  1888  botb 
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and  hla  aarignv,  wbo  was  bis  mother, 
knew  that  A.  If.  Neal,  tbe  wlglnal  assignee 
had  canceled  the  same,  and  baa  satisfied  the 
mortgage  of  record.  I  further  find  tbat  sub- 
sequent  to  tbe  satisfaction  of  said  mort^^age 
of  record  by  A.  M,  Neal,  to  wit,  on  Decem- 
ber 22, 1892,  tbe  defendant  J.  Btfton  Watson 
bought  tbe  tract  of  land  covered  by  said 
mortgage  from  the  defendant  Wm.  A.  Neal 
tor  value,  and  without  notloe  of  the  agree- 
ment between  tbe  original  mortgagee,  Mary 
a.  NeweU,  and  bet  anlgnee,  A.  M.  Nral.  her 
father,  and  wlfliout  notice  that  tbe  said  A.  M. 
Neal  bad  received  the  assignment  of  the 
mortgage  on  the  agreement  to  collect  and  ap- 
ply the  ^nroceeds  thereiff  to  the  payment  of 
bis  mortgage  debts,  and  vrltboat  notice  tbat 
he  had  not  fully  collected  all  tbat  was  due 
tlunon;  tiiat  before  acc^ting  a  deed  to  said 
land  he  employed  sklDed  attorneys  to  ex- 
amine the  records  of  the  clerk's  office,  and 
get.  him  up  a  schedule  of  all  liens  that  were 
open  and  outstanding  against  said  lands  as 
disclosed  by  the  records  of  aald  office;  that 
said  schedule  was  furnished  him  1^  said  at- 
torneys after  an  examination  (tf  said  office, 
and  this  mortgage  was  not  on  said  schedule, 
evldmtly  tot  tbe  reason  that  tt  had  been 
then  satisfied  of  record  by  A.  M.  Neal,  and 
an  examlnaitlon  of  the  record  In  tbe  case  of 
W.  O.  Watson  et  aL  v.  A.  M.  Neal  et  aL  dis- 
closed the  fact  that  Mary  B.  NeweU,  the 
mortgagee,  bad  set  out  in  her  answer  that 
she  had  transferred  and  assigned  said  bond 
and  mortgage  to  A.  M.  Neal  In  part  payment 
for  a  tract  of  land  purchased  by  ber  from 
blm,  and  an  examination  of  the  testimony  in 
said  case  disclosed  tbe  fact  tbat  not  only 
she,  but  her  husband,  S.  8.  NeweU,  and  her 
eon,  Alfred  T.  NeweU,  tbe  plaintiff  herein, 
bad  aU  sworn  tbat  she  had  transferred  said 
mortgage  to  A.  M.  Neal  in  part  payment  for 
a  tract  of  land.  So  it  is  evident  tbat  J.  Bel- 
ton  WatBon  bought  said  land  without  notice 
that  A.  M.  Neal,  who  was  clearly  the  l^al 
owner  thereof  at  the  time  he  had  it  satis- 
fled  of  record,  did  not  have  tbe  right  to  sat- 
isfy the  same,  or  to  cancel  it  I  further  find 
that  It  was  not  until  July  26,  18M,  tbat  said 
mortgage  was  assigned  to  plaintiff,  tbe  bond 
being  at  the  time  lost,  as  it  is  now  claimed 
by  plaintiff.  I  further  find  as  a  fact,  It  be- 
ing conceded  In  tbe  argument  by  plaintiff's 
attorneys  that  the  land  purchased  by  Mary 
B.  NeweU,  and  to  pay  in  part  the  purchase 
money  of  which  she  assigned  the  mortgage 
hereinbefore  mentioned  to  A.  M.  Neal,  has 
never  been  sold  to  pay  off  the  mortgage  debts 
of  A.  M.  Neal,  but  that  said  mortgage  debts 
were  entirely  satisfied  out  of  tbe  proceeds  of 
sale  of  other  lands  In  which  she  had  no  bene- 
ficial interest  I  conclude  as  a  matter  of  law 
from  the  foregoing  facts  that,  as  A.  M.  Neal 
did  not  coUect  said  mortgage,  and  apply  the 
proceeds  to  the  payment  of  his  mortgage 
debts  as  he  had  agreed  with  tbe  assignor  of 
said  bond  and  mortgage  to  do,  this  agree- 
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■Ignment,  he  had  no  riffht  In  eQnity  and  good 
consdence  to  cancel  said  bond,  and  no  right 
to  satisfy  the  laid  mortgage  of  record;  and, 
as  the  consideration  for  Its  assignment  had 
failed,  the  purpose  of  the  assignment  being 
thereby  defeated,  said  bond  and  mortgage 
became  again  the  property  of  Mary  S).  New- 
ell, the  assignor,  and  by  a  future  assignment 
by  her  the  property  of  the  plaintlfl,  Alfred 
T.  NewelL  I  further  conclude  as  a  matter 
of  law  that,  as  said  mortgage  had  been  legal- 
ly assigned  to  A.  M.  Neal,  he  had  the  1^^ 
title  to  the  same,  and  having,  while  thus 
holding  legal  title  to  said  mortgage,  satis- 
fied the  same  of  record,  and  that  as  the  de* 
fendant  J.Belton  Watson  purchased  said  land 
booA  fide  for  value,  and  without  notice  of 
the  equities  existing  between  Mary  8.  Mewdl 
and  A.  M.  Neal  In  reference  to  the  use  to  be 
made  of  said  mortgage,  after  the  satisfaction 
of  said  mortgage  by  A.  M.  Neal,  said  mort- 
gage cannot  now  be  foreclosed  on  the  land 
in  his  xM»8esslon.  A  familiar  principle  of 
eqnlly  la  that,  where  one  of  two  innocent 
parties  must  suffer,  he  must  bear  the  burden 
whose  fault  or  laches  was  the  occasion  or 
cause  of  the  suffering.  Here  it  was  Mary  B. 
Newell  who  placed  it  In  the  i>ower  of  A.  M. 
Neal  to  satisfy  said  mortgage  of  record,  and 
thereby  to  mislead  3.  Belton  Watson  to  his  in- 
jury if  this  mortgage  Is  allowed  to  be  fore- 
closed on  the  land  now  in  his  possession. 
This  wonid  be  manifestly  Inequitable,  and 
cannot  be  allowed.  I  hold  that  Mary  B. 
Newell  Is  now  estopped  to  set  up  this  mort- 
gage against  the  laud  In  Watson's  hands, 
and  her  assignee,  the  plaintiff  herein,  is  also 
estopped.  The  assignee  can  have  no  higher 
equitable  right  In  the  premises  than  his  as- 
signor, and,  besides,  the  assignee  In  this  In- 
stance took  with  full  knowledge  of  all  the 
tacts.  While  I  bold  that  the  mortgage  can- 
not, for  the  reason  above  set  forth,  be  fore- 
closed. X  sUU  hold  that  Wm.  A.  Neal  Is  liable 
personally  to  the  plaintiff  for  the  amonist 
due  on  the  bond  secured  by  said  mor^^e, 
and  that  plaintiff  iB  entitled  to  a  personal 
Judgment  against  him  for  tliat  amount.  As 
to  all  defendants  except  Wm.  A.  Neal,  It  la 
'OTdered  that  the  complaint  herein  be  dis- 
missed, with  costs.  Now,  as  to  the  mortgage 
held  by  the  defendant  J.  Matt  Cooley,  and 
which  he  seeks  to  foreclose  herein,  I  hold 
that  be  Is  entitled  to  ffffedoae  It  on  the  land 
described  In  the  complaint,  now  In  the  pos- 
session of  the  defendant  J.  Belton  Watson, 
for  the  amonnt  due  thereon  on  the  SOth  day 
of  Jannary,  1880,  with  simple  Interest  at  the 
rate  of  seven  pa  cent  per  annum  on  said 
'  amonnt  up  to  the  date  of  the  argument  hare- 
of,  less  the  jmyment  of  two  hundred  dollars 
(m  October  19.  1881;  and,  so  holding,  X  have 
already  granted  the  defendant  J.  Matt  Gooley 
a  jndcmoit  fit  ffwedosmre  against  Wm.  A. 
Neal  and  J.  Belton  Watson  for  the  sum  of 
tblrty-nlne  hundred  and  sizty-elgbt  and 
M/ito  d<dlan,  and  have  antbOTtsed  a  ptt<- 
wmal  Judgment  to  be  entered  acalntt  than 


for  said  snm;  ai^  as  I  have  bdd  that  Wm. 
A.  Neal  was  personally  UaUe  to  the  defend- 
ant J.  Matt  Gooley  for  an  additional  snm  of 
one  hundred  and  thirteen  and  ••/!••  dollars, 
by  reason  of  his  agreement  to  pay  higher  In- 
terest I  have  authorised  a  personal  Judg- 
ment to  be  entered  against  him  tot  thla  addi- 
tional sum.  The  amonnt  for  which  plaintiff, 
Alfred  T.  Newell,  Is  entitled  to  have  personal 
Judgment  against  the  defendant  Wm.  A.  Neal 
on  the  mortgage  debt  is  the  .sum  of  two 
thousand  and  forty-seven  and  >Vi*»  dollars, 
snd  plaintiff  Is  hereby  given  Judgment 
against  the  said  Wm.  A.  Neal  for  said  aom." 

Grounds  of  appeal:  **(!)  Because  his  hum- 
or erred  in  not  dismissing  plalntUTs  com- 
plaint hfflein  on  defendants'  motion  for  want 
of  proof  by  way  of  nonsuit  oa  the  groonds: 
First  That  plaintiff  bad  not  sued  on  a  lost 
bond,  and  the  proof  offered  ahonld  have  been 
ruled  out  on  the  exceptiMi  th^to^  as  It  was 
not  responsive  to  any  Issue  tendered;  and, 
further,  Uiat  tha%  was  not  sufficient  ivoof 
of  loss.  And,  second,  tbat  j^aintUTs  testi- 
mony and  admission  under  oath  showed  that 
he  had  notice  as  wdl  as  actual  knowledge  of 
the  fact  before  bringing  this  actlMi  that  his 
mother  and  assignor,  Mary  B.  Newell,  had 
assigned  said  bond  and  mwtgage  In  coatro- 
vetsy  to  A.  M.  Neal  on  January  17, 18S2,  and 
that  A.  M.  Neal  'had  satisfied  and  cancded 
the  same  of  recori  February  7,  1888w— iDore 
than  six  years  before  the  commencement  of 
tUs  action,  as  alleged  by  ttie  defaidant's 
answer.  (2)  Because,  the  plaintiff  not  be- 
ing the  l^al  owner  and  holder  ot  said  bond 
and  mortgage^  his  houM-  erred  In  allowing 
the  plaintiff  Judgment  against  the  defendant 
Wm.  A.  Neal.  (8)  Because  hie  hon»  wred 
in  finding  as  a  matter  of  fact  chat  at  ttie 
time  ot  the  assignment  of  said  bond  and 
mortgage  set  up  in  eald  complaint  by  Uary 
E.  Newell  to  her  father,  A.  M.  Neal.  it  ma 
agreed  by  and  between  the  assignw  end  as- 
signee that  said  bond  and  mortgage  were  to 
be  applied  to  the  eztinguislmaent  ol  the  mort- 
gage or  lien  debts  on  the  land  purchaaed  by 
Mary  B.  Newell  frwn  A.  M.  Neal,  JauaaiT. 
1882.  (4)  Because  said  Mary  B.  Newell, - 
plaintiffs  assignor,  in  this  case  of  W.  G. 
Watson  et  eL  v.  A.  M.  Neal  et  aU  38  8.  a 
90,  16  S.  E.  833,  by  her  answer  in  said  case, 
as  well  as  by  testimony,  and  the  testimony 
ot  Alfred  T.  Newell,  anderto<A  to  set  up  an 
agreement,  and  never  invtended  that  th^e 
was  any  c^er  agreement,  betwera  her  and 
A.  M.  Neal;  and,  the  same  having  been  de- 
clared invalid,  it  was  an  afterthought  In  Al- 
fred T.  Newell  to  undertake  to  set  up  a  var^ 
bal  agreem^  In  this  case,  and  which  was 
not  In  reply  to  the  issues  tendered  by  defend- 
ant, or  testimony  ^^ered  on  those  Issnee; 
and  hla  honw  wred  in  allowing  s^  proof 
of  agreement,  and  In  not  holding  ttiat  the 
matter  of  said  agreemrat  was  res  adjodi- 
cata.  (5)  Because  his  honor  erred  In  not 
bcddtaig  that  Maiy  SL  Newdl  and  bieat 
lOgabBt  Alfred  T,  Nemll,  m.  both  now  «»• 
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toi^ted  bj  tiM  anefffttioaa  and  proof  In  said 
Watson  T.  Neal,  snpra,  frcHD  settioff  up  this 
mortgafe  debt  against  Wm.  A.  Neal,  becauM 
of  tbe  prior  assignment  thereof  to  A.  M. 
Neal,  to  Tbleb  both  teatifled  U  said  caa^ 
more  than  six  years  before  the  commence 
ment  of  this  action;  and  at  which  time  and 
In  which  salt  they  had  notice  that  A.  If.  Neal 
had  canceied  the  said  bond  and  mortgage, 
and  that  same  was  satisfied  of  record.  (6) 
Because  If  said  bond  and  mortgage  were  as- 
signed br  Mary  El  Newell  to  A  M.  Neal  on 
the  ITtb  day  of  January,  1882,  under  the  avj^ 
posed  agreement  by  him  to  collect  the  pr<^ 
ceeds  thereof,  and  f^iply  them  to  the  extiUf 
goisiunent  of  lien  debts  on  tbe  land  which 
she  purchased  frcnn  A.  M.  Neal,  and  If  A.  M. 
Neal,  tn  rlolatlMi  of  said  supposed  agree- 
ment, and  In  fraud  of  her  rights,  canceled 
said  bond,  and  satisfled  the  mortgage  of  rec- 
ord, and  Mary  B.  New^  and  Alfred  T.  New- 
dl.  her  assignee,  had  notice  of  sncta  cancel- 
latioo  and  satisfaction  thraeof  In  the  spring 
of  1888,— more  tb&n  six  years  before  the 
commencement  of  this  actl<Hi,— his  honor  err- 
ed In  not  holding  that  the  statute  of  UmltSr 
tlons  was  a  bar  to  plaintlirs  action.  (7)  Be- 
cause his  hcHun:,  h&Tlng  found  from  the  testl- 
mony  that  said  bond  and  mortgage  w«re  as- 
signed by  M.  B.  NeweU  17th  January,  1882, 
to  A  M.  Neal  as  part  payment  for  the  tract 
of  land  conT^ed  to  her  by  A.  M.  Neal  on 
that  day,  If  the  conslderatlim  had  failed  In 
consequence  of  A.  M.  Neal's  failure  to  p«r- 
form  the  supposed  agreement,  the  status  quo 
could  be  restored  (mly  by  an  action  by  her 
against  A.  M.  Neal  w  his  pra«<Hial  represen- 
tatlre;  and  bis  honor  erred  In  undertaking 
to  cancel  said  agreement  under  this  action, 
wUch  is  one  for  strict  foreclosure,  and  could 
not  be  changed  Into  an  action  for  breach  of 
contract  or  spedflc  performance.  (8>  Be- 
cause If  either  Mary  B.  Newell  or  her  sub- 
sequent assignee  had  a  cause  of  action  in 
tbe  premises  by  virtue  of  the  breach  of  the 
supposed  agreement  of  A  M.  Neal,  It  would 
be  against  A.  M.  Neal  or  his  personal  repre- 
sentative, on  the  breach  of  the  contract  made 
by  him  at  tbe  time  said  bond  and  mortgage 
were  assigned,  and  not  for  foreclosnre  sgalnst 
Wm.  A.  Neal;  and  his  honor  erred  In  not  so 
bidding.  (9)  Because,  his  honor  having 
found  as  a  fact  that  said  bond  and  mortgage 
had  be«i  assigned  and  transferred  by  Mary 
B.  Newell,  mortgagee,  to  A.  M.  Neal,  in  part 
payment  of  the  purchase  of  a  tract  of  land 
on  or  about  17tb  day  of  January,  1882,  and 
that  said  tract  of  land  has  never  been  sold 
to  pay  off  any  of  A.  M.  Neal'e  mmrtgage 
debts  thereon,  said  m<^gage  debts  having 
be^  paid  off  out  of  proceeds  of  other  lands 
in  which  she  had  no  beneficial  Interest,  it 
was  error  tor  his  honor  to  hold  that,  as  A.  M. 
Neal  had  not  collected  said  bond,  and  ap- 
plied it  to  his  mortgage  debts  under  the  sup- 
posed agreement,  'Said  bond  and  mortgage 
t>ecame  tbe  propwty  of  said  Uary  B.  Newell, 
tbe  asalcnor,  and.       a  Cntwe  assignment 


by  her,  the  propwty  of  the  plaintiff,  Alfred 
T.  New^'  (10)  Because  It  is  manifestly  in- 
equitable to  allow  Mary  B.  Newell  to  retain 
the  said  land  purchased  from  A.  M.  Neal. 
and  then  recovw  back  said  bond  and  mort- 
gage which  she  had  assigned  as  part  pay- 
ment of  the  purchase  money  thereof,  wnen 
her  said  land  so  purchased  had  not  been 
made  to  contribute  towards  payment  of  the 
mortf^ge  debts;  and  his  honor  erred  In  not 
so  holding.  (11)  Because  bis  bxmor  erred  in 
not  holding  that,  as  said  bond  and  mortgage 
had  been  duly  assigned  by  Mary  B.  Newell, 
neither  she  dot  her  subsequent  assignee, 
with  or  without  notice,  could  maintain  an 
action  to  foreclose  said  mortgage,  w  to  re* 
cover  Judgment  thereon  against  W.  A.  Neal, 
the  maker  thereof,  for  the  amount  alleged 
to  be  due  thereon.  (12)  Because  the  testi- 
mony as  to  the  supposed  agreement  was  ex- 
cepted to  at  the  time  and  before  it  was  of- 
fered, as  A.  M.  Neal  was  dead;  and,  further, 
that  the  alleged  agre«nent  bad  been  adjudi- 
cated; and,  further,  that  It  was  not  in  r^ly 
to  any  testimony  offered  by  the  defendant, 
and  it  was  also  objected  to  by  Mr.  Qnattle- 
baum,  representing  the  administrator  of  the 
estate  of  A.  M.  Neal;  and  his  honor  erred  in 
allowing  proof  of  said  supposed  agreement 
(18)  Because  there  was  no  consideration  for 
the  supposed  verbal  agreement  of  A  M.  Neal 
to  apply  the  proceeds  of  said  bond  and  rnort^ 
gage  to  liens  on  land  purchased  from  him  by 
Mary  B.  Newell,  further  than  that  which 
equity  would  give  to  enable  her  to  apply  the 
purchase  money  thereof  In  liquidation  of  In- 
cumlHances  therew,  and  b^ond  this  the 
supposed  agre«nent  was  wttiiout  considera- 
tion, and  reserved  no  legal  or  equitable  right 
in  her  therein,  and  his  honor  erred  In  not  so 
holding.  (14)  Because  said  Mary  B.  Newell 
had  DO  equity  to  enforce  said  supposed 
agreement,  as  against  A  M.  Neal,  to  apply 
the  proceeds  of  the  bond  assigned  to  him  as 
part  of  the  purchase  money  of  her  land,  until 
said  land  was  made  to  contribute  to  the  pay- 
ment of  mortgage  debts  thereon;  and  as  his 
honor  found  as  a  fact  In  said  case  that  her 
said  land  was  never  made  to  contribute  to 
said  debts,  but  that  they  had  been  satisfied 
out  of  other  lands  of  A  M.  Neal.  In  whldi 
she  had  no  Interest,  be  erred  in  holding  that 
said  bond  and  mortgage  reverted  to  her, 
whweas,  in  no  event,  could  said  bond  and 
mortgage  revert  to  her,  when  she  had  never 
paid  this  part  of  the  purchase  mon^  of  said 
tract  of  land  except  by  astignm^t  of  said 
bond  and  mortgage  to  A.  M.  Neal,  when  said 
land  had  never  been  made  to  cmtribute  an 
amount  of  equal  value  in  llqnldatl<Mi  of  mort- 
gage debts  thereon." 

Tribble  &  Prince,  for  appellant  Bonbam  & 
Watklns  and  J.  P.  Carey,  Cor  reqiKUident 

POPB,  J.  This  action  was  commenced  in 
the  court  of  common  pleas  for  Anderson  coun- 
ty. In  ttils  statib  -on  tbe  4tb  day  of  SotanUr,. 
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1894.  At  flnt  the  def«idaiit  3.  M.  Stewart, 
as  administrator  ot  the  estate  (tf  A.  M.  Neal, 
deceased,  wae  not  a  vartj,  but  Butiseqaently, 
on  liiB  petition  thtfefor,  waa  admitted  as  sncb. 
The  comjdaint  substantially  made  tbeea  alle- 
gationa:  That  on  the  Sd  day  of  March,  1881, 
the  defendant  William  A.  Neal  made  and  de- 
livered to  Mary  B.  NeweU  his  bond,  Trh«eby 
he  [HTomlsed  to  pay  the  said  Mary  B.  New^ 
one  day  after  Its  date,  the  sum  of  $1,000,  with 
interest,  and  also  to  pay  and  dischai^  about 
$2,100,  interest  and  costs,  growing  out  ot  two 
mortgages  therein  spedded.  That  on  the 
same  day  lie  executed  a  moctgsg»  npQQ  a 
plantatifHi  of  land  containing  21S  acres  to 
secure  said  bond,  whldi  mortga^re  was  dnly 
recorded  in  the  <^ce  of  register  mesne  am- 
reyances  for  Anderson  county.  That  no  part 
of  said  $1,000  has  been  paid.  That  the  said 
Hary  B.  Newell,  for  value  received,  has  as- 
signed said  Iwnd  and  mortgage  to  the  plaintiff, 
Alfred  T.  New^  who  Is  now  owner  and  hold- 
er thereof.  That  the  said  $1,000,  and  the  In- 
terest thereon,  are  still  due  and  unpaid,  and 
that  file  ccmdltlons  of  said  bond  and  mortgage 
have  been  bn^en.  That  the  parties  named  as 
defendants,  except  W.  A.  Neal  and  J.  B^ton 
Watson,  have  or  claim  some  interest  in  or  lieu 
upon  said  mortgaged  premises  which  has  ac- 
crued since  the  execution  of  idaintlff's  said 
mortga^re.  The  prayer  of  the  complaint  is  in 
these  w<H:ds:  "Wh««fore  the  plaintiff  prays 
that  the  said  mortgage  may  be  foreclosed,  and 
the  equi^  ot  redemption  barred,  the  premises 
ordered  to  be  sold,  and  the  proceeds  ai^lled  to 
the  payment  ot  plaintiff's  debt,  and  execution 
awarded  for  the  balance  against  the  defendant 
W.  A.  Neal,  and  for  such  other  and  further 
relief  as  may  be  Just  and  tMvpor."  The  de- 
fendants the  SuUlvan  Hardware  Oompany  and 
J.  S.  Fowlor  answered,  denying  any  interest  in 
the  action.  The  defendant  J.  Matt  Cooley,  In 
his  answor,  set  up  a  mortgage  superlw  In 
rank  to  that  alleged  to  exist  In  favor  of  the 
I^aintltt.  But  the  defendants  WlUiam  A.  Neal 
and  J.  Belton  Watson,  while  admitting  the  lien 
of  the  mcHtgage  of  J.  Matt  Cooley,  stoutly 
CfMitested  the  existence  of  the  debt  and  mort- 
gage of  the  plaintiff  as  follows:  "That  on  or 
about  the  17th  day  of  January,  1882,  Mary  B. 
NeweU  duly  transferred  and  assigned  the 
bond  and  mortgage  referred  to  in  said  com- 
plaint to  A.  M;  Neal  for  valuable  considera- 
tion, and  said  A.  M.  Neal  was  the  lawful  own- 
er and  holder  thereof  until  the  7th  day  of  Feb- 
ruary, 1888,  when  be  satisfied  said  bond,  which 
was  canceled,  and  delivered  up  to  this  defend- 
ant, and  satisfaction  thereof  was  duly  exe- 
cuted and  altered  of  record  In  the  office  of  the 
regist^  of  mesne  conveyances  for  said  county 
of  Anderson  In  Book  27,  pages  670,  671,  and 
since  said  assignment  up  to  the  present  time 
said  Maty  B.  Newdl  has  not  had  said  bond, 
or  any  legal  right  thereto,  and  the  subsequent 
assignment  thereof  to  the  plaintiff,  as  alleged, 
Is  a  nullity,  and  conveyed  no  title.  That  said 
plaintiff  bad  knowledge  ot  the  said  assign- 
ment to  A.  If.  Neal,  as       as  knowledge  and 


notice  of  the  satisfaction  upon  the  record,  for 
a  period  of  more  than  six  years,  without  ques- 
tioning the  legal  title  ot  the  said  A.  H.  Neal 
to  said  bond  and  mortgage  and  no  question 
thereof  has  been  made  until  since  the  dUe 
to  the  mort^ged  pn^terty  has  been  passed  out 
of  defmdants'  liands  into  the  hands  <^  bona 
fide  purchasers  for  value.  That  on  <x  about 

the  day  at  FetMuary,  1888,  the  plaintiff, 

A.  T.  Newdl,  with  his  mother,  said  Mary  E. 
NeweU,  beln«  eo-defoidants  with  the  defend- 
ant in  an  action  In  the  court  oC  common  pleas 
for  the  county  of  Anderson,  state  aforesaid,  in 
the  ease  ct  W.  O.  Watson  et  aL  v.  A.  M.  Neal 
eC  al.,  filed  th^  answers  now  of  record  in  said 
cause,  wher^  said  Mary  B.  NeweU  set  forth 
In  paragraidi  4  of  ha  said  answw  Uiat  she 
had  assigned  said  bcaid  and  mortgage  to  A. 
M.  Neal  in  part  payment  for  238  acres  of  land 
purchased  from  said  A.  M.  Neal,  and  this  de- 
fendant, in  his  nnewer,  filed  about  the  same 
time,  in  said  cause,  set  up  that  said  bood  and 
mortgage  so  assigned  by  her  to  A.  H.  Neal 
had  been  satisfied  and  dlschai^ed  of  record: 
and  this  defendant  submits  that  said  plaintiff 
and  Mary  B.  NeweU  are  estopped  now  frtan 
denying  said  transfer  and  assignment  to  A. 
M.  Neal,  and  satisfaction  tha«of  liy  falnL** 
The  defendant  J.  B^ton  Watstm  set  op  In  hJa 
answer,  among  other  things,  that  he  was  a 
bona  fide  purchase*  <^  said  lands  for  foil  val- 
ue, without  notice,  recttlng  In  his  said  answer 
aU  the  foregoing  facts  set  up  hi  the  aaswer  of 
his  co-defendant  WUllam  A.  Neal.  parttenlaiiy 
the  answers  as  aforesaid,  tiie  assignment  to 
A.  M.  Neal,  and  the  entry  of  satisfaction  of 
the  bond  and  mortgage  aa  the  records  ot  the 
office  of  roister  ot  mesne  conveyances  for  An- 
derson county.  1^  defendants  M.  SL  Wat- 
son and  S.  J.  Watson  and  Farmm'  &  Mer- 
chants' Bank  adopted  the  forcing  sa  thtir 
answers  to  the  complaint  Under  an  wder  of 
court,  R.  M,  Burriss,  Beq.,  as  specisl  referee 
herein,  took  and  reported  the  testimony  in  the 
cause.  The  acti<Hk  came  on  for  trial  before 
his  honor,  Judge  Barle,  upon  the  pleading  and 
testimony,  and  on  the  28th  day  of  February, 
18&6,  he  filed  Us  decree,  the  ^Tect  oC  which 
was  that  the  plea  of  purcbasei  for  full  value, 
without  notice,  by  the  defendant  J.  Belt<m 
Watson,  was  fully  sustained,  and  the  lands 
purcliased  by  him  were  declared  to  be  freed 
and  discharged  from  the  Uen  of  any  bond  and 
mortgage  set  up  by  the  plaintiff,  but  be  de- 
creed that  the  defoidant  WUllam  A.  Neal  waa 
liable  on  the  txmd  of  $1,000,  which  bad  been 
assigned  by  Maty  B.  NeweU  to  A.  M.  Neal; 
and,  the  principal  and  interest  amonntiuff  at 
the  date  of  the  decree  to  $2,047 JSl,  he  gave  tbe 
plaintiff  Judgment  agahist  said  W.  A.  Neal 
for  that  amount  He  also  adjudged  tiiat  tbe 
defendant  J.  Matt  Gool^  was  entitled  to  his 
Judgment  against  the  lands  owned  by  defend- 
ant J.  Belton  Wat8<»i  which  had  been  por^ 
chased  by  him  from  WUllam  A.  Neal  tta  tbe 
sum  of  $2,968.39,  and  also  that  said  3.  Matt 
Cooley  was  ratitied  to  a  Judgmeot  against 
Wmiam  A.  Meal  for  niSOtO.  From  this  de- 
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cree  the  defendant  Wllllun  A.  Neal  ha>  alone 
appealed.  Tbe  decree  ot  Judge  Barle,  and 
the  grounds  of  appeal  therefrom,  must  appear 
tn  the  report  of  this  casa. 

We  It  important.  In  order  that  the  Is- 
anes  now  before  ns  for  decision  may  be  cor- 
rectly understood,  that  a  lummary  of  tbe 
findings  of  fact  and  conclaslons  of  law  by 
the  circuit  Judge  ahoold  be  stated  Just  here, 
and  at  the  same  time  It  will  be  repeated  that 
uo  party  In  the  action  appeals  from  Judge 
Earle  but  the  defendant  W.  A.  NeaL  As  to 
the  findings  of  fact:  First  That  on  March 
8,  1881.  WllUam  A  Neal  executed  and  deliv- 
ered the  bond  and  mortgage  set  forth  in  tbe 
complaint  to  Mary  BL  Newell,  mother  of  the 
plalutiflr;  that  on  or  about  January  17,  1882, 
tbe  said  Mary  B.  Newell  purchased  from  her 
father,  A  M.  Neal,  a  certain  tract  of  land  for 
42,600,  and  in  part  payment  assigned  and 
transferred  to  said  A.  M.  Neal  tbe  bond  and 
mortgage  set  up  herein.  Second.  That  Mary 
E.  Newell  purchased  the  tract  of  land  from 
her  fathOT,  A.  M.  Neal,  to  enable  him  to  pay 
olT  some  mortgage  debts  which  were  Hens  on 
the  tract  of  land  so  purchased,  and  also  liens 
on  a  large  tract  of  land  that  day  conveyed 
by  A.  M.  Neal  to  the  children  of  Mrs.  Mary 
E.  Newell.  Third.  That  at  the  time  of  the 
assignment  of  said  bond  and  mortgage  to 
her  father,  A.  M.  Neal,  it  was  agreed  be- 
tween them  (the  assignor  and  assignee)  that 
said  bond  and  mortgage  were  to  be  applied 
to  the  extinguishment  of  tbe  mortgage  or 
lien  debts  on  said  lands.  Fourth.  That  A 
M.  Neal  did  not  collect  the  bond  and  mort- 
gage so  assigned  to  him  by  Mary  B.  Newell, 
and  apply  the  same  to  the  extinguishment  of 
the  mortgage  Hens  on  said  lands,  but,  on  the 
contrary.  In  violation  of  his  agreement  with 
the  assignor,  satisfied  said  mortgage  of  rec- 
ord on  the  7tb  day  of  February,  1888.  Flftlt. 
That  William  A.  Neal  does  not  claim  to  have 
paid  to-  his  father,  A  M.  Neal,  the  debt  ot 
f 1,000,  and  the  Interest  thereon,  but  that  his 
father  voluntarily  canceled  and  satisfied  tbe 
same.  Sixth.  That  the  plaintiff  knew  of  the 
assignment  of  the  bond  and  mortgage  now  In 
snlt  by  his  mother,  Mary  B.  Newell,  to  her 
father,  A  M.  Neal,  at  the  time  It  was  made, 
and  also  that  he  knew.  In  the  spring  of  tbe 
year  1888,  as  well  as  did  his  mother,  that  A. 
M.  Neal  had  canceled  the  same,  and  entered 
satisfaction  thereof  of  record.  Seventh.  That 
subsequent  to  the  7th  day  of  February,  1888, 
X  Belton  Watson,  to  wit,  on  2ad  December, 
1888,  purchased  from  W.  A  Neal  tbe  tract  of 
land  for  full  value,  and  without  any  notice  of 
the  agreement  between  the  original  mortga- 
gee, Mary  B.  Newell,  and  her  assignee,  A.  M. 
Meal,  and  without  notice  that  A.  M.  Neal  had 
received  the  mtHrtgage  on  the  agreement  to 
collect  and  apply  the  proceeds  thereof  to  the 
payment  of  his  mortgage  debts;  that  J.  Bel- 
ton  Watson  exerted  the  proper  diligence  to 
learn  if  there  were  any  defects  tn  the  title 
to  the  landSt-^ecitlng  those  several  effrats. 
BUffhtb.  That  tbe  bond  and  mortgage  were 


assigned  to  the  plaintiff  on  tbe  26tb  July, 
1S&4,  the  bond  at  that  time  being  lost,  as  it 
Is  now  claimed  by  plaintiff.  Ninth.  That  the 
land  conveyed  to  Mary  B.  Newell  by  her  fa- 
ther, A  M.  Neal,  •has  not  been  s<^d  to  pay 
any  mortgages  ov«-  the  same  executed  by 
A.  M.  Neal,  but  that  said  mortgage  liens  cre- 
ated t7  A  M.  Neal  on  such  land  have  been 
satisfied  by  the  sale  of  other  lands  conveyed 
by  said  A  M.  Neal  In  which  Mary  B.  Newell 
had  no  beneficial  interest 

The  circuit  Judge  concluded  as  law,  based 
upon  these  findings,  that  J.  Belton  Watson, 
as  before  remarked,  was  entitled  to  the  pro- 
tection of  the  doctrine  of  innocent  purchaser 
for  value  without  notice.  In  this  conclusion 
all  acquiesce.  But  he  held  W.  A.  Neal  re- 
spon^ble  on  his  bond,  and  gave  Judgment 
against  him  thereon.  We  cannot  accept  such 
a  conclusion.  Why  should  W.  A  Neal  be 
held  responsible  on  this  bond,  which  was 
satisfied  and  canceled  by  the  legal  owner 
and  holder  thereof?  It  Is  attempted  to  bot- 
tom this  Idea  upon  some  trust  relation  to- 
wards the  same,  created  by  A  M.  Neal  with 
Mrs.  Mary  B.  NeweU  In  1888.  It  would  be 
well  to  Inquire  how  this  trust  relation  was 
established  by  and  between  A.  M.  Neal  and 
Mrs.  NewelL  There  ia  no  doubt  (aar  can 
there  be  any  doubt)  that  Mrs.  Mary  B.  New- 
ell transferred  this  bond  to  her  father.  A  M. 
Neal,  In  part  payment  of  a  tract  of  land  con- 
veyed to  her  by  the  said  A.  M.  Neal.  It  was 
received  hy  A.  M.  Neal  as  |1,000  in  part  pay- 
ment of  a  tract  of  land  valued  and  conveyed 
as  amounting  In  value  to  more  than  $2,600. 
Now.  A  M.  Neal  owned  the  land  he  conveyed 
to  Mrs.  Newell,  and  his  conveyance  of  this 
land  to  Mrs.  NeweU  was  for  a  valuable  con- 
sideration. If  this  had  not  been  true,  the 
plaintiffs  in  tbe  case  of  Watson  v.  Neal,  88  B. 
C  90,  16  S.  B.  833,  would  have  had  their 
Judgment  for  the  sale  of  Bfrs.  Newell's  land 
as  that  of  A.  M.  Neal.  This  case  just  cited 
was  an  action  by  persons  holding  mortgages 
fflcecuted  by  A  M.  Neal  on  lands  which,  aft- 
er he  had  executed  the  mortgages,  he  conveyed 
by  different  deeds,  and  at  different  times,  to  his 
children  and  grandchildren,— and  to  this  suit 
A  M.  Neal  and  his  children  and  grandchildren 
who  had  received  such  deeds  were  made  par- 
ties,—to  foreclose  such  mortgages.  The  defend- 
ants insisted  that  while  the  whole  of  the  lands 
conveyed  by  A.  M.  Neal  were  liable  to  sale 
under  a  foreclosure,  yet  that  as  between 
themselves,  the  sales  should  be  decreed  to 
be  made  In  the  Inverse  order  of  their  aliena- 
tion. Also  that  as  Mrs.  NeweU  owed  $1,000 
on  her  purchase  of  land  from  her  father,  she 
should  be  required  to  pay  that  sum  on  the 
mortgages  set  up  In  that  case.  But  it  se«ns 
that  notwithstanding  Mrs.  Newell  owed  this 
$1,000,  yet  the  decree  required  a  600-acre 
tract  of  land,  which  was  latest  in  point  of 
time  of  the  conveyances  made  l^  A  M.  Neal. 
to  be  sold  first  and  Its  sale  realized  a  sum 
sufficient  to  pay  off  aU  the  mortgages.  Hence 
Mrs.  Newell  escaped  paying  to  tti^.  mortgage 
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endtten  tUs  91,000  tbat  tftM  atin  owed  of 
the  parchaM  money  for  tba  8B0  acres  codt 
■njBA  to  'her,  atUioiii^  the  decree  required 
and  adjudged  that  ehe  tfumld  pay  this  $um 
■he  owed  her  ftUier  on  ttw  mortgage  Uena 
at  a  part  paymukt  thereof,  and  fbe  en^vme 
court  adjudged  that  the  circuit  court  decree 
Bhonld  be  affirmed.  N»w,1he£athOT,A.M.Neal. 
departed  this  Ufe  Inteetate  whOe  the  milt  of 
Watson  et  aL  T.  Nesl  et  aL  was  pending. 
Thus  we  find  Oat  iSxB.  Newell,  plain tUTs  as- 
signor, was  not  required  to  pay  the  S1<000 
and  Intereet  tbat  she  owed  her  father  for 
the  land  In  that  action.  Then,  when  the  suit 
was  ended,  tm  the  sake  of  argument,  admit 
that  she  had  an  eqnltjr  under  her  original  agree- 
mvat  to  compel  him  (A.  M.  Neal)  to  apply 
ttie  proceeds  of  the  W.  A.  Neal  bond  ot 
91,000  to  tiie  payment  of  the  mortgages 
which  were  Uens  on  lands  conveyed  to  her 
children,  how  could  she  ask  a  court  of  equity 
to  enforce  an  equity  which  she  herself,  tiy 
her  failure  to  pay  the  91.000  due  by  her  to 
her  father,  A.  M.  Neal,  had  balked?  After 
her  father's  death,  it  was  in  her  power,  'f 
she  had  an  equity,  to  have  the  $1,000  repre- 
sented by  W.  A.  Neal's  bond  settled  in  an 
action  with  the  administrator  of  her  deceas- 
ed father's  estate.  But  who  ever  heard  of 
the  purchaser  of  land  claiming  an  equity  In 
the  application  of  the  purchase  money  she 
is  to  pay  for  land  except  to  the  relief  of 
those  lands  so  conTeyed  to  herT  If  she  Is  al- 
lowed to  pay  the  91,000  of  the  purchase 
money  In  the  t>ond  and  mortgage  she  owns, 
why  the  moment  she  assigns  the  bond  and , 
mortgage  its  ownership  Is  In  her  assignee, 
with  an  equity  In  her  under  a  contract  there-  - 
for,  to  compel  her  grantor  to  apply  the  pur- 
chase money  to  the  satisfaction  of  any  legal 
Hens  subsisting  against  the  land  she  pur- 
chased. It  Is  true,  the  grantee  might  con- 
tract with  her  to  apply  such  purchase  money 
to  the  payment  of  other  liens  of  lands  than 
her  own,  but  a  breach  of  such  a  contract  as 
to  the  application  of  such  proceeds  to  the 
extinguishment  of  the  Hens  on  other  people's 
land  wonld  not  cause  an  equity  In  her  to 
such  proceeds.  The  legal  ownership  of  the 
W.  A.  Neal  bond  and  mortgage  was  in  ber 
father,  A.  M.  Neal.  and  he  might  be  liable 
as  for  a  breach  of  contract  when  he  (A.  M. 
Meal)  entered  satisfaction  of  the  bond  and 
mortgage  on  record,  but  we  are  not  able  to 
see  that  any  equity  existed  in  Mrs.  Newell 
in  said  bond  and  mortgage  under  which  she 
could  claim  to  be  the  owner  of  the  same, 
and  as  such  owner  might  assign  the  same  to 
this  plaJntlfE.  Why,  look  at  this  proposition 
in  the  light  of  common  sense:  Mrs.  Newell 
purchased  from  A.  M.  Neal  850  acres  of  land, 
for  which  she  agreed  to  pay  92,500.  Of  this 
sum  she  paid  9500  in  money,  $1,000  in  W.  A. 
Neal's  bond  and  mortgage,  and  the  remain- 
ing 91>000  In  her  own  bond  and  a  mortgage 
of  the  lands  sold  to  her.  When  A.  M.  Neal 
conreyed  h«  the  land,  she  owned  the  land, 
and  be  owned  the  purchase  money  made  up 


oC  eaA  end  bonds.  Mo  person  had  erer 
erlcted  her,  nor  has  she  been  required  to 
pay  a  dollar  to  discharge  any  liens  on  said 
lands  created  thereon  by  A.  Bi.  Neal.  She 
still  owns  and  occupies  the  lands..  How 
ooold  she,  or  any  assignee  ot  hras,  while  she 
stni  holds  and  owns  these  3S0  acres  at  Isnd, 
claim  that  she  is  the  owner,  or  that  her  as- 
signee is  the  owner  of  any  of  the  pnrdiase 
mon^  she  phld  A.  M.  Neal  for  Us  laads? 
To  state  the  pn^>os!tlon  la  to  answer  the 
.qnestlon.  It  cannot  be;  yet  that  Is  what 
the  drenlt  Judge  has  adjudged  to  be  tke 
right  of  her  assignee. 

Besides  aU  this,  It  Is  not  shown  that  W.  A. 
Neal  Is  any  party  to  any  sncb  agreement  It 
may  be  said  that  W.  A.  Neal  erld^ced  his 
agreement  to  this  equity  by  itigning  an  agree- 
ment with  his  fhther,  A.  M.  Neal.  in  1883, 
which  agreemokt  was  prepared  In  the  nam^ 
as  makers  thereof,  of  A.  M.  Neal,  W.  A.  Neal, 
Mary  B.  Newell,  and  Sarah  G.  Neal,  on  the 
26th  January,  1882,  but  it  Is  shown  Qiat  Mary 
E.  Newell  and  Sarah  C.  Neal  failed  and  re- 
fused to  sign  such  agreement  In  the  case 
of  Watson  r.  Neal,  supra,  the  drcnlt  Judge 
said  of  this  agreement:  "(2)  That  as  to  the 
alleged  agreement  between  A.,  M.  Neal,  W.  A. 
Neal,  Mary  B.  Newell,  and  Sarah  0.  Neal,  by 
which  the  three  last  named  (children)  were 
to  pay  the  debts  of  A.  M,  Neal,  1  conclude 
from  the  evidence  that  no  such  agreonent 
was  made,  either  between  A.  M.  Neal  and  his 
said  ctiildren  or  between  the  children  them- 
selves. Mrs.  S.  C.  Neal  and  Mrs.  Newell 
repudiated  the  paper."  Now,  what  does  the 
Buprone  court  say  at  page  96,  88  S.  C,  and 
page  83&.  10  &  B.?  ^re  Is  the  '***g~g-  of 
the  court: 

"Seccmd.  It  Is  claimed  that  the  Judge  ored 
In  finding  that  there  was  no  agreement  be- 
tween A.  M.  Neal,  W.  A.  Neal,  Sarali  C 
Neal,  and  Mary  B.  Newell,  by  which  the 
three  last-named  parties  (the  children)  were 
to  pay  the  debts  of  A.  M.  Neal  in  considera- 
tion of  his  conveyance  of  the  lands  to  them, 
and  that  Mrs.  Neal  and  Mrs.  Newell  repudiat- 
ed the  same.*  when  he  should  have  held  that 
there  was  such  agreement,  and  compelled  the 
lands  of  the  parties  to  c(mtrlbnte  to  the  pay- 
ment of  the  debts  of  A.  M.  Neal  according  to 
the  terms  of  said  agreement  etc  It  may 
have  been  unfortunate  that  the  children  of 
A.  M.  Neal  did  not  adjust  their  family  mat- 
ters as  to  the  property  before  the  death  at  the 
father,  A.  M.  Neal.  It  seems  that  such  ad- 
justment was  talked  of,  and  some  effort  made 
towards  its  accomplishment  but  It  certainly 
failed,  and  that  failure  has  produced  much  of 
the  unusual  confusion*  and  difficulty  to  the 
case.  There  were  three  children,  and  only 
one  of  them.  In  the  absence  of  the  others, 
signed  a  paper  tar  that  purpose.  The  oth- 
ers did  not  sign,  but,  on  the  contrary,  repudi- 
ated it  In  the  form  ol  an  agreement  with 
mutual  covenants  Inter  partes,  it  was  never 
signed  by  the  parties  w  deUvoed,  bat  was 
let^  tax  signature  by  the  parties,  m  the  poa- 

Digitized  by  Google 


LOGKHABX  t.  SUITH. 


&67 


Beaalon  of  the  friend  who  had  prepared  it 
We  know  ot  no  principle  that  would  JtuUty 
OS  tn  dedarlns  that  paiter  to  be  a  completed 
binding  covenant.  We  cannot  i&y  that  the 
drcnlt  Judge  committed  errot,"  etc  It  win 
be  noticed  that  the  master*!  repwt,  in  r^aid 
to  this  agreement,  used  this  language:  "That 
A.  M.  I^eal  did  not  r^ard  it  as  a  valid  agre^^ 
ment,  all  parties  not  signing,  is  evident  from 
his  subsequent  conduct  with  reference  to  his 
assets.  All  the  parties  have  stood  hj  and 
seen  liim  dealing  with  his  property  In  a  man- 
ner ino(»islstent  with  the  provisions  of  the 
suppoeed  agreement,"  etc.  Whoi,  therefore, 
ae  defendant  W.  A.  Neal  called  to  his  aid  the 
doctrine  of  res  adjndlcata,  the  plaintiff  first 
denies  that  snch  doctrine  Is  here  applicable, 
and,  se«md,  that  the  agreement  Is  not  necee- 
sary  to  his  cause,  for  he  relies  spetHflcally  up- 
on an  agreement  to  the  same  effect  intorpo- 
rated  In  the  assignment  of  the  b<md  by  fate 
mother,  Mary  B.  Newell,  to  A.  M.  NeaL  We 
think  the  doctrine  of  res  adjudicate  waa  ap- 
plicable so  far  as  this  agreemenf  was  cod- 
c^ned.  The  case  of  Hart  v.  Bates,  17  S.  O. 
96,  hcdds  that  three  things  are  necessary  to 
make  out  this  defense:  (1)  The  parties  must 
be  the  same  or  their  privies;  09  the  subject- 
matter  must  be  the  same;  (3)  the  precise 
point -must  have  been  ruled.  First,  Bfary  B. 
NeweU  and  her  assignee,  the  plaintiff,  W.  A. 
Neal,  were  parties  to  the  suit  of  Watson  v. 
Neal,  supra.  Second.  The  subject-matter  was 
the  same  as  the  agreement  Third.  The  va^ 
Udlty  of  this  agreement  was  ruled  upon  by 
this  court  In  Its  Jui^rment.  Is  the  plaintiff 
safe  In  his  second  ground?  We  think  not  It 
was  the  du^  of  Mrs.  NeweU.  the  assignor  of 
plaintiff,  to  have  produced  all  the  proofs  In  her 
power  when  the  snbject-matt^  of  the  "agree* 
ment"  was  before  the  circuit  court  In  the  case 
of  Watson  v.  NeaL  She  did  not  then  pretend 
that  the  assignment  written  on  the  bond  now 
attenqited  to  be  set  op,  which  she  now  claims 
was  signed  iry  her.  was  to  the  same  effect  aa 
the  "agreement"  then  before  the  court.  She 
has  had  her  day  in  court  on  that  matter,  and 
It  Is  not  now  In  her  power,  nor  in  that  of  her 
assignee,  to  set  up  this  agreement,  once  repu- 
diated    the  court,  In  a  second  actloa 

But,  again,  we  do  not  see  why  W.  A.  Neal 
Doay  not  invoke  the  statute  of  limitations  for 
a  defense  against  the  bond.  Let  It  be  re- 
membered that  the  circuit  Judge  has  held  that 
A.  M.  Neal,  while  he  was  the  legal  owner  of 
this  bond  and  the  mortage  intended  to  secure 
it,  did  cancel  ^d  satisfy  both  of  record  on 
the  9th  day  ot  February,  18S8.  No  appeal 
has  been  taken  by  the  plaintiff  from  such 
finding  of  fact  by  the  circuit  Judge.  This  suit 
was  commenced  September  4, 1894.  Certain- 
ly more  than  six  years  have  elapsed  since  that 
date.  Both  plaintiff  and  his  assignor  knew 
of  these  facts  at  the  date  of  their  occurrence, 
or.  In  the  language  of  the  circuit  judge,  In  the 
spring  of  186S.  No  mortgage  now  exists. 
What  more  exists  against  W.  A.  Neal  than 
tlM  bond  now  sued  on?   It  was  a  bond  tof 


the  paymrat  ot  mtmey  only.  Six  years  is  a 
bar  to  an  actlim  oa  such  an  Instrument  The 
statute  of  limitations  was  pleaded  formally 
by  the  defendant  W.  A.  NeaL  Sections  111, 
112,  Code  Proc. 

We  do  not  sustain  the  first  exception,  rat- 
ing as  It  does  to  the  form  of  the  action  In 
reference  to  a  lost  bond.  If  error  (technical) 
had  existed,  it  was  curable  by  an  amendment; 
and,  this  being  an  action  on  the  equity  side 
of  the  court.  If  such  objection  waa  not  press- 
ed so  as  to  obtain  a  mUng  therein  from  the 
circuit  judge,  we  will  not  interfere.  We  sus- 
tain the  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  eleventh  twelfth, 
and  fourteenth  exceptions.  As  to  the  thir- 
teenth we  cannot  sustain  the  pn^KMltlon  there 
embodied.  It  is  competent  for  people  to 
make  contracts  between  themselves,  and  we 
would  hesitate  to  say  that  a  part  of  a  con- 
tract was  npon  valtiable  consideration  and 
the  other  part  of  such  contract  was  without 
a  consideration  l^al  in  Its  effect  In  the 
abundance  of  caution,  we  take  this  position. 
And  we  may  add,  In  concluding,  that  the  ex- 
ceptions sustained  by  us  seem  to  be  sustained 
by  the  views  we  have  expressed  without  re- 
gard to  the  order  of  the  exceptions  as  present- 
ed by  the  appellant.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  where  the  same  has  been  appealed 
from,  and  in  no  other  matters,  is  reversed  so 
far  as  the  appellant  WlUlam  A.  Neal  is  con- 
cerned. And  It  Is  further  adjudged  that  the 
cause  be  remanded  to  the  drcult  court  to 
carry  Into  effect  so  much  of  the  judgment  as 
was  not  appealed  from  by  WUllam  A.  NeaL 

(fn  8.  o.  lU) 

LOGKHABT  v.  SMITH. 
(Snpreme  Court  of  South  Carolina.    July  20, 
1887.) 

BSLSASB  OV  LlIN— LiXN  OH  CbOP — ASVA.KOSS. 

1.  A  levy  made  upon  property  which  Is  left  up- 
on defenduit's  precusea  may  be  released  by  notice 
to  defendant  by  the  officer  making  such  levy. 

2.  Hie  Indorser  of  a  note  whose  payee  has 
made  advances  to  an  agricnituralist  on  the 
strength  of  the  indorsement  1b  entitled  to  the 
benefits  of  Rev.  St  i  2514,  creating  a  Hen  on 
the  crop  In  bvor  of  one  who  lias  made  advances 
"in  money  or  siqwUes"  for  the  purpose  ot  raising 
•uch  crop. 

Appeal  from  comnum  pleas  drctttt  court  of 
Flormce  coonty;  B.  O.  Watts,  Judge. 

Attachment  W.  A.  Ijodchart  against  D. 
L.  Smith.  From  Judgment  tat  plaintiff,  de-- 
f  aidant  appeals.  Dlsmtesed. 

Thompson  &  Kershaw,  for  appellant  J.  P. 
McNeill  and  Woods  &  Shlpp,  for  respondent 

POPE,  J.  On  the  IStb  day  of  Januaiy. 
1885,  D.  L.  Smith  applied  to  W.  A.  Lockhart 
to  Indorse  his  note  for  |450,  stating  that  he 
wanted  mcmey  or  supplies  with  which  to  make 
a  crop  during  that  year,  and  offering  to  give 
him  a  lien  on  all  the  crops  be  should  make 
during  the  year  to  sec^^  toe  ^n.^te 
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The  note  wu  Indoraed,  and  li  u  ftdlowi:  "Gaiv 
tenrOle,  &  0^  January  18,  189S.  On  De- 
esaabeae  1,  1S8B,  I  promise  to  pej  to  W.  A. 
Lockbart  tbe  Biiin.of  four  himdred  and  Ottj 
doUarB,  at  office  of  Worth  ft  Worth,  WIlmli«- 
ton,  N.  a  Value  lecetred.  IX  L.  Smtth,"— 
mdoned  byW.A.  Locikhart,  3. 8.  Honell.  and 
J.  IL  Hnmphreya,  The  lien  li  the  usual  agd- 
eultnral  lien  In  use  In  the  state  of  BonXh  Ou»- 
Una,  signed  under  seal  by  lienor  and  Hojm, 
and  lecletered  In  the  oSDaa  of  the  register  ot 
mesne  c<nT«cranceB  for  Florence  county,  In  the 
state'  of  South  Oandlna.  Upon  the  note  thus 
oixtoided  and  Indcoaed,  merdiandlae  (that  Is, 
farm  siqqilles)  was  porcbaaed  by  D.  U  Smith, 
of  the  firm  of  Worth  &  WcHrth,  of  tbe  cl^  of 
Wilmington,  N.  C.  In  Octoba,  1695,  tbe  said 
Smith  sold  some  agricultural  product  covered 
by  tbe  lien,  and  did  not  apply  tbe  proceeds  of 
such  sales  to  the  payment  of  the  note.  Tbere- 
upou  the  plaintiff,  W.  A.  Lockhart,  iu>pUed  to 
and  obtained  from  tbe  clerk  of  the  court  of 
common  pleas  for  Florence  county  the  usual 
warrant  for  the  seizure  of  Smltb'a  crops.  To 
tbls  proceeding  Smith  appeared,  and  on  his  mo- 
tion tbe  Tacated  the  same.  Shortly  aft- 
erwards, this,  a  similar,  proceeding  was  InsU- 
tuted  for  the  same  purpose,  accompanied  by 
Lockbart's  affidavit  embodying  tbe-  foregoing 
facts.  The  warrant  to  seize  tbe  crops  was  Is- 
sued by  tbe  <derk  of  court,  and  the  crops  taken 
prasesslon  ot  by  Sheriff  McLendon,  of  said 
Florence  county.  D.  L.  Smith  then  served  notice 
that,  in  tbe  absence  of  tbe  Judge  of  the  Tlilrd 
circuit  from  said  circuit,  be  would  apply  be- 
fore bis  honor,  Judge  Watts,  at  Cberaw,  at 
11  o'clock,  on  tbe  4tb  day  of  Decemb^,  1895, 
to  vacate  such  warrant  His  grounds  there- 
for were  as  follows:  "(1)  Because  it  appears 
on  the  face  of  said  proceedings,  statement  ot 
account,  and  affidavit  thereto  attached,  and  af- 
fidavits hereto  attached,  that  the  said  alleged 
lien  was  given  to  secure  an  indorsement  by  tbe 
plalntm  for  the  defendant.  (2)  Because  it  ap- 
pears upon  the  face  of  said  proceedings,  state- 
ment of  account,  and  affidavit  thereto  attached, 
and  affidavits  hereto  attached,  that  no  advances 
were  made  under  said  alleged  lien,  but  that 
same  was  intended  purely  as  security  for  an 
lDdfn«ement  (?)  Because  it  appears  on  tbe 
face  of  said  proceedings  and  the  statement  of 
account  and  affidavit  thereto  attached  that  the 
said  W.  A.  IxKkhart  has  not,  nor  ever  bad, 
a  Hen  on  the  crops  ot  the  defendant  for  agri- 
cultural advances  or  otherwise.  (4)  Because 
It  appears  cm  tbe  face  of  said  proceedings, 
statement  of  account,  and  affidavit  thereto  at- 
tached, and  affidavits  hereto  attached,  that  the 
alleged  advances  were  made  by  Wintb  & 
Worth,  of  Wilmington,  N.  C,  directly  to  the 
d^endant  (5)  Because  it  appeared  from  tbe 
affidavits  hereto  attached  that,  at  the  time  of 
tbe  Issuance  of  tbe  warrant  herein,  tbe  prop- 
erty seized  under  said  warrant  was  Ui  the  bands 
of  tbe  sheriff  of  aforesaid  county,  under  a  war- 
rant to  seize  crops  of  defendant  Issued  by  the 
said  clerk  tm  the  25th  of  October,  A.  D.  1895,  to 
enforce  said  alleged  Lieu  between  same  par- 


tle%  and  affecting  same  subject-matter.  wmJ 
before  said  proceedings  were  terminated  by  de- 
livery of  the  property  so  setaed  to  the  defend- 
ant (fl)  And  tbe  undersigned  will  furtber 
move  at  the  same  time  and  place  for  an  order 
vacating  and  setting  aside  tbe  alleged  levy  and 
seizure  tmdv  tbe  warrant  herein  of  the  crops 
of  the  defendant  because  It  appears  fepm  the 
affidavits  hereto  attacbed  that,  at  the  ttme  of 
said  attempted  levy  or  seizure,  tbe  said  crape 
were  In  the  bands  of  tbe  said  ahetiO,  under  a 
prevfoni  wamot  lasaed  1^  said  clerk  to  tat- 
force  said  alleged  lien,  and  between  same  par- 
ties, and  affecting  the  same  subject-matter, 
and  which  said  warrant  had  been  vacated  by 
said  clerk,  and  the  aald  property  had  never 
since  the  first  seizure  been  redelivered  to  tbe 
defendant  w  In  his  possesion  ot  conlnd." 

Tbe  following  Is  tbe  affidavit  of  T>.  t<. 
Smith:  "Personally  appeared  D.  L.  Ssodth, 
who  on  oath  says  that  he  Is  defendant  in 
above-entitled  proceedings.  Deponent  denies 
that  plaintiff,  W.  A.  Xjockhart,  has  ever  made 
any  advances,  of  any  nature  ot  kind  whatso- 
ever, under  tbe  alleged  11m  set  forth  In  this 
proceeding,  nor  Is  anything  due  thereon,  nor  Is 
the  Hen  described  herein  as  a  lien,  a  lien  on 
the  crops  of  defendant  D^ptonrat  furtber  al- 
leges: That  at  or  about  tbe  time  of  the  exe- 
cution ot  the  said  alleged  lien,  defendant  ask- 
ed plalnUff  to  Indorse  a  note  tor  blm  to  tbe 
amount  of  $450.00.  Hiat  thereupon  d^to- 
nent  drew  and  signed  a  note  payable  on  Its 
face  to  said  Lockhart,  and  tbe  said  Lockhart 
thereupon  Indorsed  the  same,  and  delivered 
it  to  the  deponent  Tliat  afterwards  depo- 
nent procured  additional  Indorsements  on 
said  note  of  J.  M.  Humphreys  and  Sam  Mor- 
rell.  That  afterwards  deponent  deposited 
said  Indorsed  note  or  collateral  security  with 
Worth  &  Worth,  Wilmington.  N.  C,  and  on 
the  security  of  which  procured,  from  time  to 
time  during  the  current  year,  money  and  sup- 
plies from  said  firm  of  Worth  A  Worth.  That 
said  advancements  were  made  by  aald  Worth 
&.  Worth  directly  to  this  deponent  All  bills 
for  same  were  made  out  in  deponent's  name, 
and  charged  to  deponoit.  In  fact  the  (wly 
connection  plaintiff  ever  had  with  said  ad- 
vancements was  the  aforesaid  indorsement. 
That  said  account  with  said  Worth  &  Worth, 
and  tbe  said  indorsed  note  In  the  bands  of 
Worth  &  Worth,  are  due  and  payable  on 
December  1,  1895.  That  deponent  has  sold 
ot  such  crops  only  tbe  sum  ot  $84,  to  pay 
bis  current  expenses  In  harvesting  and  pre- 
paring same  for  market  etc.,  and  tbe  sum 
of  fSO  for  a  small  quantity  of  tobacco  raised 
by  one  of  bis  share  creepers.  Deponent  has 
ample  crops  on  hand  to  meet  said  account 
when  due,  and  which  deponent  expects  to  pay 
promptly  If  be  is  not  ruined  by  the  oppression 
and  scandalous  course  of  W.  A.  Lockhart** 
Other  affidavits  were  submitted  by  defend- 
ant namely,  that  of  Mrs.  Rosette  Smith,  re- 
lating to  the  visit  of  the  deputy  slierlff  to  her 
husband's  premises  In  his  absence;  another 
affldavU,  from  D.  1^^^^^^^^^ 
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sheriff  had  ever  turned  back  lato  his  hands 
his  crops  seized  under  the  warrant  Issued  on 
November  6,  1885;  the  affidavit  of  J.  W. 
McOown,  as  clerk  of  circuit  court  of  Florrace 
county,  that  he  bad  on  Octdber  25,  1885,  Is- 
aned  the  warrant  to  seize  defendant's  cn^, 
but  that  on  November  6,  1885,  on  defendant's 
motion,  had  vacated  the  same,  but  bad  after- 
wards Issued  the  present  warrant;  also  a 
statement  frcHn  Worth  &  Worth,  by  .  which  It 
appears  that  f  100  In  cash  and  $361.84  In  sup- 
plies bad  be«i  furnished  said  D.  L:  Smith. 
On  the  day  of  the  hearing,  bef<we  Jndge 
Watts,  the  plaintiff  offered  afOdavlta  In  reply 
to  the  allegatioai  ot  defendant,  by  which  it 
appeared  that  the  sheriff  had  rdeased  the 
levy  upon  the  laops  seised  under  the  warrant 
lasoed  on  October  25,  1885,  before  he  levied 
npon  the  same  under  the  warrant  Issued  on 
November  6,  1885;  that  the  plaintiff,  Instead 
of  acting  oppressively  to  defendant,  went  to 
him  when  he  beard  that  he  had  sold  one  tnle 
of  cotton  to  Smith,  and  used  the  proceeds  at 
snch  sale  for  bis  own  purposes,  and  remon- 
strated with  lUm  as  to  such  conduct;  and  that 
the  defendant  there  and  then  promised  to  do 
so  no  more,  bat,  on  the  contrary,  that  he 
would  thereafter  apply  the  proceeds  of  his 
crops  to  the  payment  of  this  debt  of  $460. 
Other  affidavits  were  submitted,  that  were 
comolatlve  merely.  After  the  hearing  of  all 
tbese  papers  and  aifniment,  Judge  Watts  re- 
fnsed  the  motion  of  defendant  to  discbarge 
the  rule  and  warrant  of  attachmmt  l%ere- 
after  the  defendant  appealed  to  this  court,  on 
fbe  following  grounds:  That  the  circuit 
Judge  committed  error  in  allowing  the  afflda- 
Tits  of  Jesse  L.  McLendim,  J.  M.  Humphreys, 
B.  O.  Iiodtbart,  J.  S.  Mwr^  and  W.  IT. 
Zioelchart  at  tbs  hearing,  over  the  objections  of 
defendant  that  be  bad  no  notice  of  same,  or 
<V»portunl^  to  reply  theretc^  and  that  said 
affldavits  were  cumulative  and  additional  to 
grounds  and  evidence  apim.  wtal^  clerk  Is- 
sued warrant  or  order  tor  seizure.  C9  That 
the  drcnit  Jndge  committed  errw  In  not  hold- 
ing ttiat  the  warrant  or  order  for  aelxnre  and 
tbB  lUleged  levy  Oiereunder  were  null  and  void, 
and  In  not  vacating  same,  because  the  pnq>- 
«rty  attempted  to  be  seised  was  at  the  time 
In  the  hands  of  the  sheriff  of  Florence  coun- 
ty, under  a  warrant  to  seise  the  same  awps  of 
def  mdsnt,  and  issued  by  the  clerk  of  court  of 
said  county  on  the  25th  October,  18K^  to  en- 
force the  alleged  lien  sought  to  be  enforced  in 
this  proceeding,  and  between  the  ssme  par- 
ties, affecting  same  subject-matter,  and  before 
the  said  prior  proceedings  were  terminated  by 
deUveiy  of  the  proper^  so  seised  to  the  de- 
fendant (8)  That  the  dxcolt  Judge  cwnnUt- 
ted  error  in  not  vacating  said  warrant  or  w- 
der  ol  seizure,  on  the  ground  that  no  advances 
were  ever  made  by  the  plahitlff  under  the 
said  alleged  Uen,  the  said  ailf^ed  lien  faav- 
taig  been  given  to  secure  an  Indorsement  (4) 
That  the  drcutt  Judge  committed  enw  In 
holding  that  the  plaintiff  had  an  agricultural 
Uen  for  advances  oa  crops  of  the  defendant. 


and  In  refusing  defendant's  motion  to  vacate 
the  warrant  or  order  Issued  by  the  clerk  to 
seize  the  crops  of  the  defendant.  (5) '  The 
circuit  Judge  erred  In  holding  that  the  de- 
fendant was  estopped  to  deny  the  validity  of 
plaintiff's  alleged  Uen."  We  win  now  con- 
sider the  questions  here  presented. 

The  appellant  Is  quite  correct  fn  his  conten- 
tion that  affidavits  presenting  matters  cumu- 
lative or  additional  to  the  facts  set  out  In  the 
application  to  the  clerk  when  he  Issued  his 
warrant  ought  not  to  have  been  received  by 
the  drcnit  Judge.  But  some  of  the  affldavits 
enumerated  In  the  flist  ground  of  appeal  were 
neither  cumulative  nor  additional.  They 
were  strictly  in  reply  to  the  allegations  of  de- 
fendant as  to  matters  not  embraced  In  plain- 
tiff's showing  before  the  clerk  of  the  court. 
Appellant  seems  to  recognize  that  these  latter 
affldavits  were  property  received.  Bnt  un- 
der the  vlevrs  hereinafter  expressed  by  us, 
these  matten  are  of  no  Importance.  Indeed, 
they  form  no  part  of  the  real  question  upon 
which  this  cause  must  be  decided.  This  ex- 
ception is  ov^TUled. 

So  far  as  the  second  exception  Is  concerned, 
where  mot  is  ascribed  to  the  circuit  Judge  in 
not  holding  that  the  property  seized  tmder  the 
last  warrant  had  not  been  released  from  the 
shffl-lff's  levy  under  the  first  warrant  Issued 
on  October  26,  1896.  It  Is  not  taiable.  The 
property  of  dtfendant  was  never  removed 
from  his  inremlses  under  the  first  levy.  It 
was  dabned  bgr  the  Sheriff,  snd  the  buUdli^ 
In  which  located  woe  tfther  lockeA  by  the 
sheriff,  or  sane  ottier  kindred  set  ot  sppropria- ' 
tlon  was  made  by  him.  On  the  6th  November, 
the  inoceedings  btfore  tiie  derk  called  the 
"first  pniceedlngs"  were,  on  defmdantfs  mo- 
tion, vacated  and  set  aside.  This  order  of  the 
cleoiE  necessarily  deprived  the  sheriff  of  any 
power,  ondw  the  law,  to  hold  the  (tef  endanf  s 
crops.  In  addition  to  this,  the  sheriff  formally 
notified  defendant  <>n  his  premises,  that  he  re- 
leased said  property  from  the  levy;  and  it 
was  not  until  the  day  afterwards  that  the 
sheriff  levied  upon  this  j/iofieKtj  sgain.  In 
view  of  this  statement  of  facts,  we  cannot 
see  how  the  circuit  Judge  could  have  held  any 
other  view  than  that  the  levy  under  the  first 
warrant.  Issued  on  October  25,  tBOB,  was  re- 
leased before  any  other  levy  was  made  there- 
on by  the  sheriff.  This  exc^itlon  Is  overruled. 

We  will  now  consider  the  third,  fourth,  and 
fifth  exosptlons  together.  This  conation 
grows  out  of  the  provirions  of  our  law  as  em- 
bodied In  sectkm  2514  of  the  Revised  Stat- 
utes ot  this  state:  "Any  parson  who  shall 
make  any  advance  or  advances,  either  In  mon- 
ey or  supplies,  to  any  person  or  person  em- 
ployed or  about  to  engage  in  the  colttvatlon 
of  the  soil,  shall  be  entitled  to  a  lien  im  the 
crop  which  be  made  during  the  year  up- 
■oa  the  land  in  the  cnlttvatlon  of  which  the 
advances  so  nude  have  been  expended,"  etc. 
It  will  be  observed  that  the  defendant  does 
not  deny  that  be  executed  a  lien  on  his  crops 
grown  by  him  during  the  year.  Be  twses Jifs^ 
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aiqpeal  npon  the  auction  Uiat  tiie  idalntlff 
Is  Dot  entitled  to  tiie  benefits  of  sections  2514 
and  ^17,  Uer.  St,  because  he  says  that  idaln- 
tlff  did  not  pay  to  him  9460,  or  any  part  there- 
ot  In  money,  nor  did  he  (the  plaintiff)  fumlsh 
him  the  snppUes  with  which  he  was  enabled 
to  make  these  crops  during  the  year  1695;  and 
because,  he  says,  the  plaintiff  only  Indorsed  a 
note  ttx  ¥460,  upon  which  Worth  &  Worth,  of 
WOmlnston,  N,  did  furnish  the  supplies. 
The  question  Is  forced  upon  os,  under  this 
statute,  wheth^  W.  A.  Locknart  can  be  said 
to  be  a  person  who  has  nuuie  adrance  or  ad- 
vances, In  money  or  supplies,  to  D.  It.  Bmlth. 
Clearly,  the  terms  "advances,"  *nn  money,"  or 
^'supplies'*  are  limited  by  the  succeeding  words 
*QiaTe  been  expended";  so  that  only  an  ad- 
vance or  advances  In  money  or  supplies  to  be 
expended  in  the  cultivation  of  the  soil  can  be 
said  to  be  covered  by  the  provlalons  of  this 
section  of  the  Revised  fitatutee.  it  Is  likewise 
noticeable  that,  the  terms  thereof,  the  "per- 
aoa  or  persons"  who  shall  make  the  advances 
above  reftfred  to  Includes  any  Individual  or 
Individuals  who  may  make  this  advance  or 
these  advances.  It  Is  also  clear  that  the  mean- 
ing of  this  section  is  that  to  him  who  advances 
the  means  which  are  expended  In  the  culti- 
vation of  the  son  is  to  be  afforded  a  lien  on 
the  crops  raised  iqnn  the  soil  during  the  year 
this  cultivation  takes  place,  and  he  is  to  be 
^ven  this  Uen  npon  such  crops,  provided  Im 
compiles  with  the  law  In  having  an  agreemoit 
made  in  writing,  and  signed  by  the  parties  to 
be  affected  thereby.  The  difficulty  Is  a  little 
deeper  down  yet  What  will  answer  the  tema 
"advance  hi  money"  ?  WIQ  a  check  on  a  bank 
tac  money  or  cotton  baled  for  market  be  such 
an  "advance  in  money"?  In  Oaston  v.  Bran- 
denburg. 42  S.  0.  848,  20  S.  B.  167,  we  held 
that  cotton  so  baled  would  be  treated  as 
money.  And,  certainly,  a  check  on  a  bank 
for  money  will  be  so  held  to  be  an  "advance 
In  money."  Can  a  note  npon  which  money  is 
obtained  from  a  corporation,  a  firm,  or  Indl- 
Tidnals  be  construed  to  mean  an  advance  in 
uoney,  where  such  money  so  raised  Is  ex- 
pended In  the  cultivation  of  the  soli?  If  It  Is 
not  an  "advance  in  moaey,"  under  tibe  circum- 
stances, what  Is  it?  Now,  In  the  case  at  bar 
the  defendant  concedes  that  he  received  $100 
from  Worth  ft  Worth  on  this  note  Indorsed 
W.  A.  LockbarL  It  Is  true,  he  says  that  be 
placed  It  as  collateral  with  eald  firm  o[  Worth 
&  Worth;  bnt  the  fact  remains  Oiat  the  mon- 
ey was  obtained  on  or  through  this  note  as 
fully  as  If  a  check  on  a  bank  or  cotton  had 
been  used.  To  that  extent  at  least  iXKkhart 
may  be  said  to  have  advanced  money  to  the 
defendant  D.  H  SmlOi,  which  was  appended 
In  the  cnltlvatton  of  the  soil,  upon  the  crops 
to  be  grown  upon  i^cb  soil  he  (Smith),  on 
ttie  ISth  Jannary,  1896,  gave  W.  A.  Lockhart 
this  Uen  upon  said  crops  so  grown  during  the 
year  16B6.  But  defendant  concedes  that  be 
received  from  said  firm,  by  or  through  said 
note,  suKdles  to  the  axtent  of,  cortalnly,  |862.- 
84;  uicl  tlie  aame  reasoning  wmiia  anftj  u 


to  those  supplies  as  that  }n>t  ad^^ted  aa  to 
the  9100  in  cash.  Indeed.  It  Is  only  through 
the  cash  ^  $100  and  the  sui^llee  of  f3e2M 
that  Worth  ft  Worth  can  claim  to  be  bona  fide 
holders  f<nr  valife  of  this  note  for  $460.  We 
must  be  understood  as  confining  our  observa- 
tions to  the  case  at  bar,  where  W.  A.  Lock- 
hart  and  D.  L.  Smith  confront  each  otho-  as 
the  cmly  parties  to  this  ooatratlon.  D.  L. 
Smith  admits  that  he  had  made  way  with 
9134  as  the  proceeds  of  sale  of  crops  grown 
by  him'  on  said  premises  covered  by  the  Uen. 
The  rights  of  third  persons  are  not  in  ques- 
tion. D.  L.  Smith  shonld  be  forced  to  execute 
his  solemn  contract  under  seal,  and  placed  by 
himself  npon  the  records  of  the  county  of 
Florence.  The  parties  solemnly  bound  them- 
selves that  tiUs  9450  should  be  expended  Id 
the  cultivation  of  the  soil-  upmi  which  these 
crops  now  seized  were  raised  by  the  Ilea 
which  was  executed  contemp<»aneoasly  wltb 
the  note  for  $460,  and  really  as  Integral  parti 
of  one  transaction.  These  exceptions  are  over- 
ruled.  It  is  the  Judgment  of  this  court  that 
the  appeal  be  dismissed,  and  the  proceeding 
remanded  to  the  circuit  court 


(«  8.  a  cm 

OONGABEE  CONST.  CO.  v.  COLUMBIA 

TP. 

(BiQreme  Court  of  Sooth  Carolina.   July  8, 

1897.) 

Ruiaoad  Aid  Bonds— VAunrrr. 

1.  Act  Dec  26,  1886.  and  Act  Dec  24,  1886. 
amending  the  same,  afiA  anthorizing  snbscriptloni 
1^  a  county  to  the  stock  of  a  railroad,  and  giTisf 
the  county  power  to  assess  and  collect  taxes  to 
pay  the  ■nbscriptions,  are  in  violation  of  Cunt 
art  9,  I  8,  providing  that  counties,  townshlpB, 
etc.,  may  be  vested  with  power  to  assess  and  col- 
lect taxes  "for  corporate  parpooes." 

2.  Act  Dec  22,  1888,  antboricing  the  levy  of  a 
tax  in  aid  of  certain  railroads  In  certain  tovo- 
shlps  which  have  substantially  expressed  a  dodte 
to  aid  them,  did  not  validate  matured  bcmds  ille- 
gally iaaued  prior  to  Its  passage. 

Appeal  tpom  common  pleas  circuit  court  oil 
Richland  county;  O.  W.  Buchanan.  Judge. 

Action  by  the  (Tongaree  Constroctlon  Com- 
pany against  Columbia  township.  In  the  coun- 
ty of  Richland.  Judgmrait  of  nonsuit  and 
plaintiff  appeals.  Affirmed. 

John  T.  Sloan  and  Wm.  H.  Lylea,  for  afpA- 
lent    Abney  &  Thomas,  for  respondent 

McIYBB,  a  J.  The  Plaintiff  brings  this 
action  to  recover  tbe  amount  of  certain  cou- 
pons, with  interest  thereon,  detached  from 
certain  bonds  alleged  to  have  been  issued  hy 
the  county  conunisaloners  of  Richland  county 
In  behalf  of  Columbia  township,  under  the  au- 
thority, as  it  is  claimed,  of  certain  metB  of 
the  legislature,  which  will  be  ber^nafter  moK 
partlcttlariy  referred  to.  Tbe  conq^alnt  idse 
Iffays  for  a  writ  of  mandamus  requiring  tbe 
pn^jwr  <^cen  of  the  county.to  levy  a  tax  iqt- 
on  the  property  within  said  township  sofflctoit 
to  pay  the  said  coupons  now  past  due,  together 
wia  the  Interest  ttienon,  and^also  to  .Ivry  a 
Digitized  by  VjOOQIC 
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tax  In  Mtch  yaw  thereafter  bo  Ions  as  the 
same  may  be  oeceasary,  to  pay  the  bonds  and 
ooopozu  there<m  at  they  shall  become  due  and 
payaUeL  Tha  defendant  filed  ita  answer  set- 
ttnc  TV  aeveral  dafimiiWi,  which  wffl  be  bera- 
Inafter  noticed  ao  tar  as  may  be  necessair 
to  detwndne  the  qoesUons  nureaented  hy  Uda 
asfpnL  It  ^weaiB  tarn  tha  teatlmoiv* 
among  other  things,  that  the  bonda  from 
which  the  coupons  sued  on  were  taken,  w«e 
executed  by  the  coanty  commissioners  for 
Blchland  oonnty  on  the  Ist  of  July,  1887,  as 
the  btrnda  of  Colombia  township,  and  were 
then  deUTeced  to  the  Oolnmbla,. Newberry  A 
L«anreas  Ballroad  Company,  with  said  coo- 
PMI8  thea  attached  thereto;  that  snbseQneat- 
ly,  to  wtt  on  the  19th  of  April,  1889,  a  con- 
tract  was  entered  into  between  said  railroad 
company  and  the  pimfpHir  cunpany  wh^eby 
tbe  latter  undertook  to  oonstroct  said  railroad, 
and  soon  thereafter  the  said  bonds,  with  the 
coupons  8tm  attached  thereto,  were  dellTered 
to  the  plaintiff  company;  that  when  this  con- 
tract was  entered  into,  and  before  the  said 
bonds  were  deliV««d  to  the  plaintiff  com- 
pany, the  directors  of  that  company  were 
aware  of  the  decision  of  the  aaprone  court 
of  this  state  In  the  case  of  Floyd  t.  Perrin.  8 
S.  BL  14,  whl«dL  was,  to  fact,  rendered  on  tiw 
SOtb  Of  Noremher,  1888;  and  that  the  cno- 
poDB  now  soed  on  became  payable  some  on 
let  jQly,  1888,  and  the.  others  on  let  July, 
188%  and  were  not  detached  from  said  bonds 
until  anne  ttane  to  the  year  1891;  and  that 
■aid  railroad  was  not  finished  through  Oolam- 
Ua  township,  and  accepted  by  the  railroad 
commissipnerB,  "until  some  time  in  the  early 
part  of  li380,r^  wtoter  of  1880  or  the  early 
part  of  1890."  At  the  doee  of  the  platotUFa 
testimony  the  defendant  mored  for  a  nonsuit 
npon  four  gromidB:  (1)  Became  the  acts  ot 
1885  and  1886  porpOTting  to  oraifer  authority 
upon  the  sBTeral  townahlpa  along  the  line  of 
the.  railroad  thereto  ref«red  to  to  Issue  cou- 
pon bonds  to  aid  of  the  otmatmctkm  thereof 
are  to  conflict  with  section  8^  art  9,  of  tbe 
constitution  of  1868,  and  therefore  said  bonds 
and  coupons  were  Issued  without  any  compe- 
tent authority,  and  heice  are  void.  (2)  That 
tbe  two  acts  aforesaid  are  in  conflict  with  sec- 
tion 20,  art  2,  of  said  constitution,  Inasmoeh 
as  they  relate  to  more  thui  one  subject,  one 
of  which  Is  not  ea^ressed  to  tbe  title,  end 
hence  said  bonda  and  oonpons  are  Toid«  and 
no  action  can  be  maintained  thereon.  (8) 
That  the  act  of  1888  created  no  obligation  on 
the  part  of  Ccdnmbia  township  to  pay  the 
coupons  sned  on,  as  tbe  otmdltlons  of  that  act 
were  not  complied  with.  (4)  That  toe  action 
on  said  coupons  is  tuirred  by  the  stototo  of 
limitations,  more  than  six  years  having  elapsed 
stoce  their  maturity  before  the  commence- 
ment of  this  action.  This  motion  was  heard 
by  his  honor.  Judge  Buchanan,  who,  ^thout 
pas^ng  upon  the  points  raised  by  the  sec- 
ond and  fourth  grounds,  granted  the  nonsuit 
on  the  first  and  third  grounds,  and  rendered 
Judgment  that  tbe  complaint  be  rtiHmi«nK'. 


From  this  judgment  idatotlff  appeals  npon 
tbe  tc/OffwIng  grounds:  "(1)  Because  his  hon- 
or granted  the  order  of  nonsuit,  holding  that 
the  acts  refwred  to  were  onctmstltutlonaL  (2) 
Because  his  honor  did  not  bold  that  the  coa- 
poos  sued  on  were  valid,  subsisting  obUgations 
of  toe  d^iendant  townsbUs  and  did  not  refose 
the  motlim  for  a  nonsuit"  TtM  defendant 
according  to  the  proper  practice,  gave  notice 
that  this  court  will  be  asked  to  sustain  the 
judgment  appealed  from  upon  tbe  two  addi- 
tional grounds,  hereinbefore  set  forth  as 
grounds  for  the  nonsuit,  upon  which  the  cir- 
cuit Judge  did  not  pass. 

We  agree  entir^  with  the  drcnlt  judge  in 
tlw  contusions  which  he  has  adopted:  (1) 
lhat  there  is  no  substantial  difference  between 
this  case  and  the  case  of  Floyd  t.  Perrln,  80 
8.  C.  1,  8  8.  B.  1^  and  hence  that  ease  most 
be  fc^wedt  untU  It  is  oraraled  t7 1»(Ver  au- 
toorUy.  (2)  Tliat  the  coiQioas  now  sued  iQon 
are  not  protected  by  the  prorlalona  of  toe  act  of 
'22d  December,  1888  (20  St  at  Large,  p.  12), 
because  the  Interest  which  these  coupons  rep- 
resent accrued  ptka  to  toe  comidetlon  of  siUd 
railroad  through  said  township,  and  prknr  to 
Its  acceptance  by  toe  railroad  commissioners; 
and  that  act  expressly  provides  that  it  shall 
not  "be  so  construed  as  to  authorize  the  levy 
and  collection  of  any  tax  to  pay  the  Interest 
that  may  have  accrued  on  such  bonds  before 
tbe  completion  of  such  railroad  as  provided 
to  this  section."  Passing  by  the  snnewhat 
Indefinite  and  general  diaracta  of  the  excep- 
tions upon  which  this  appeal  is  based,  we  pro- 
pose to  consldw  toe  questkms  which,  as  we 
gather  from  the  argument  here,  they  were  de- 
signed to  inesoit  The  first  of  toeee  quflstkma 
practically  is  whether  the  drcutt  Judge  was 
In  error  in  following  the  decision  of  tols  court 
to  tbe  case  of  Floyd  v.  Pwrin,  stQra.  It  la 
Mmtended,  first,  that  Instead  ol  fMlowlng  toe 
dectslcHi  just  mentioned  he  should  have  follow- 
ed two  previous  decisions  of  this  court  (Cham- 
Uee  V.  Tribble,  28  8.  a  70^  and  Railway  Co. 
V.  Tribble,  26  &  C.  260),  to  which  U  Is  claimed 
that  this  court  had  twice  before  recognised 
tbe  ctHutltotlcnallty  ot  acts  slmOftr  to  those 
which  were  held  onconstltotional  to  Bloyd  v. 
Perrln.  The  utter  want  of  foundation  for  any 
such  dalm  is  so  conclusively  shown  to  the 
separate  opinion  to  Floyd  v.  Perrln,  to  that 
passage  beglnnhig  <»i  page  20,  SO  8.  C,  and 
page  21,  8  S.  S.,  that  It  la  deemed  unneceasaiy 
to  repeat  the  argumoit  here.  It  Is  there  shown 
that  toe  question  presmted  to  Floyd  v.  Partix 
was  "not  only  not  raised,  but  could  not  have 
been  pnq>erly  raised,  In  dthor  of  those  cases," 
and  hence  toere  Is  no  foundation  whatever  for 
the  claim  now  made.  This  being  so^  It  Is  very 
obvious  that  toe  argument  based  uptm  the  prin- 
ciple that  If 'a  contract,  when  made.  Is  valid 
by  toe  laws  of  the  state  as  then  expounded, 
its  validity  and  otdlgatkm  cannot  be  Impaired 
1^  any  subsequent  act  of  toe  l^l^ture  or 
decision  of  the  court  altering  the  constructton 
of  the  law,  loses  all  of  its  force;  for  toe  case 
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In  iKbSA  tUi  oonrt  wu  eillad  upon  tD  pu^ 
or  undertook  to  paii;  iQKn  mdi  leglirtitlnn  as 
tint  whlGli  k  Idled  upin  to  aqwort  ttie  con- 
p<nis  med  on  feittili  cnn^ 

Again  It  la  nrgad  ttiat,  taiaimiieli  as  tbe  m- 
preme  court  of  tlio  tTnlted  States,  In  tbe  case 
of  Folsom  T.  Towndi4>  96,  U»  U.  8.  eu.  10 
Sop-  <^  174,  haa  been  called  Kpoii  to  paaa  npon 
tbe  aame  qoestlais  aa  were  caDsUered  and 
dedded  bf  tbls  orart  tai  Fiord  t.  Fertln,  and 
has  taken  a  dlflenot  viov  from  tbat  adopted 
'b7  tills  oonrt  aa  to  tbe  constitntkHiaUtr  <tf  tiie 
statutes  tben  tnvolvad,  this  court  ebonld  now, 
irith  a  Ttew  to  secnring  miifonnlt7  of  Judicial 
fl<Klff'n",  tauaadm  its  prerlooa  well-oonaldered 
Opinion,  and  adopt  the  vtew  taken  by  the  su- 
Iffente  court  of  the  tTnited  States.  Wl^  tiiia 
court  foBy  neeogniceB  tbe  siqpalor  auttanitr 
and  binding  force  of  all  dedslone  of  that  dis- 
tinguished tribunal  In  all  cases  Inrolvlng  the 
amstmctlon  of  tbe  constitution  and  laws  of 
the  DUted  States  and  Is  alwajs  read?  to 
cheerfaUy  follow  and  acquiesce  in  such  deci- 
sloM,  yet  we  do  not  recognize  the  Buperior  au- 
thority of  that  tribunal,  or  the  Mnding  fwce  of 
Its  decisions.  Involving  only  tbe  constructloa  at 
validity  ot  ova  own  state  constitution  and  laws. 
XSpoa  such  queadona  It  is  our  sworn  duty  to  paaa 
nntrammeled  1^  the  dicta  ot  any  foreign  tribn- 
nalf  irtiether  state  w  federal,  no  mattor  how 
bl|0i  Its  rank  may  be,  and  to  dedde  such  ques- 
tlons  according  to  our  own  best  judgment 
Of  coone,  we  are  always  willing  and  anxloos 
to  recdve  ll^t  fnm  any  source,  but  meeOj 
as  a  means  of  Informing  and  enlightening  our 
own  judgment,  and  not  as  an  authoritative 
dedaration  ot  what  tiie  law  Is  In  such  a  case. 
In  otbo*  WOTds,  we  r^ard  the  decision  of  tbe 
sn^eme  court  of  the  United  States  of  a  qnes- 
tlon  Involving  only  tbe  validity  or  cmstruc- 
tlon  of  our  own  state  constitution  m  laws  as 
of  DO  more  force  and  effect  as  authority  than 
the  decIsloiiB  of  tbe  courts  of  final  reaort  in 
any  of  oar  shrter  states.  Its  only  force  mnst 
be  found  In  the  strength  of  Its  reasoning  and 
the  high  character  of  the  tribunal  from  which 
it  proceeds. 

Now.  It  is  quite  certain  that  In  Folsom  v. 
Township  96,  there  was  no  question  Involving 
tbe  validity  or  construction  of  the  constitu- 
tion or  laws  of  the  United  States,  but  the  ^le 
question  Involved  was  as  to  the  validity  of 
the  constitution  and  laws  of  the  state  of 
South  Carolina,  and  tbat  the  United  States 
cotut  could  only  take  Jurisdiction  of  that  case 
by  reason  of  the  accidental  circumstance  of 
tbe  diverse  dtizenshlp  of  the  parties.  In  such 
a  case,  the  general  rule  recognized  by  the 
supreme  court  of  the  United  Stetes  unques- 
tionably Is  that  the  rule  estebUshed  by  the 
state  conrtB,  especially  "with  regard  to  the 
law  of  real  estate  and  tbe  constnicUon  of 
state  constitutions  and  statutes,"  should  be 
followed  by  the  supreme  cour£  of  the  United 
Stetes.  This  general  rule  Is  expressly  recog- 
nized In  the  quotetlon  made  at  page  625,  159 
U.  S.,  and  page  177,  16  Sup.  Ot.,  from  the 
4^)lnlon  of  Mr.  Justice  Bradley  in  Burgess  v. 


Sellgman,  lOT  U.  8.  20b  2  Siqp.  Ct.  10^  whoe 
the  rule,  with  the  exceptions  thereto,  are  stet- 
ed.  One  of  these  exceptions  seems  to  be  of 
cases  where  "the  doctrines  of  commercial  law 
and  general  jurisprutoweT  am  taiTOlved. 
And  Mr.  Justice  Gray,  in  deUvering  tbe  (pin- 
ion of  the  coort  In  Fo&Mun  t.  Township  96^ 
Immediate  after  making  the  qnotation  just 
referred  to,  calls  attention  to  tbe  fact  that 
Folsom  purchased  tbe  bonds  In  3886,  prior  to 
the  dedslon  In  Floyd  t.  Feirin  (Nov.  30, 
1889.  and  to  the  fact  tbat  It  was  alleged  m 
tbe  onnplaint  and  admitted  by  the  demurrer 
that  be  purchased  the  bonds  relying  upon 
tbeir  being  "legal  and  valid  oUlgatitnia  of  the 
townabti^  and  that  at  tbe  limes  of  tbebr  issue 
and  purchase  these  bonds,  and  like  bonds  of 
other  townships,  were  regarded  and  treated 
aa  valid  aecnritles  by  tbe  owporate  aotboritles 
of  tbe  township,  the  pubUc,  by  tlie  l^al 
profession,  and  by  tiie  legislative,  executive, 
and  judldal  departmente  of  tbe  stete.*'  lliat 
dreumstance  makes  a  wide  distinction  be- 
tween that  case  and  tbe  one  now  under  con- 
slderatloa,  fbr  In  that  case,  under  tbe  admit- 
ted allegaticms  in  the  ocmijdalnt,  the  platotiff 
could  claim  the  protection  of  a  bona  fide  bcdd- 
er  of  negotiable  paper  obtahied  for  value  be- 
fcoe  maturity,  wltbont  notice  of  any  vice  In 
such  paper,  wfaUe  In  tbe  present  case  no 
such  claim  could  be  made,  as  the  undlspnted 
fact  Is  that  tbe  plaintiff  company  nevra  ob- 
tained the  bonds  from  which  these  coupons 
were  clipped  until  after  they  bad  notice  of 
tiie  decision  of  tbis  court  m  Fh^  v.  Portn, 
holding  snch  bonds  and  coupons  to  be  Inval- 
id obligations.  But,  again,  and  without  re- 
gard to  this  distinction  between  tbe  two  cases, 
we  do  not  think  tbat  tbe  decisl<m  In  Ftdaom 
V.  Township  96  affords  any  sufficient  reason 
Why  this  court  should  abandtm  tbe  ccmdn- 
slon  reached  by  this  court,  after  full  and  able 
argument,  in  the  case  of  Floyd  v.  Perrin. 
The  reasoning  employed  In  the  opinion  of 
the  supreme  court  In  Folsom  v.  Tovrnahlp  96, 
so  far  as  we  can  perceive,  adds  nothing  to 
the  argument  presented  by  Mr.  Justice  Hc- 
Gowan  In  his  very  elaborate  and  able  dissent- 
ing opinion  in  Floyd  v.  Perrin,  and,  of  course. 
It  must  be  assumed  (and  the  writer  of  this 
opinion  knows  tliat  this  assumption  Is  well 
founded  in  fact)  that  the  court  gave  careful 
consideration  to  that  argument  before  ren- 
dering ite  decldon,  which  was  not  then  re- 
garded as  convincing,  and  is  not  sufficient 
now,  even  though  indorsed  by  the  distinguish- 
ed Jurist  who  prepared  the  opinion  In  Fol- 
som V.  Township  96,  to  warrant  this  court 
in  reversing  ite  deliberate  opinion  in  Floyd  v. 
Perrin,  reaffirmed,  aa  it  was,  In  the  case  of 
Whlteaides  v.  Neely,  30  S.  O.  81,  8  S.  BL  27. 
and  expressly  recognized  in  the  subsequent 
case  of  Stete  v.  Whitesides,  90  S.  <X,  at  page* 
982,  588,  9  S.  B.,  at  page  662,  and  by  neces- 
sary implication  also  recognised  In  State 
Neely,  30  S.  C.  687,  9  S.  E.  661.  It  is  there- 
fore with  no  little  surprise  that  we  find  tbe 
learned  justice  who  deliveie^^^^^^^  of 
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the  Bupreme  court  of  the  United  States  in 
Folsom  T.  Township  96,  nslng  language  which 
Implies  that  he  considered  the  case  of  Floyd 
T.  Feriln  practically  oT^roIed  by  the  subee- 
quent  caeee  of  State  t.  Whltealdes  and  State 
y.  Neely.  It  is  difficult,  If  not  impossible,  to 
conceive  how  such  a  mlBconception  coald 
have  arisen.  In  Floyd  t.  Perrin  this  court 
was  called  upon  to  pass  upon  the  constitu- 
tionality of  an  act  by  which  the  legislature 
vaSertooik  to  delegate  to  certain  townships  the 
power  to  create  a  debt,  and  by  necessity  the 
power  to  impose  a  tax  for  the  payment  of. 
mch  debt,  which  It  could  not  do,  under  the 
express  terms  ct  section  8,  art.  9,  of  the  con- 
stitution of  1868.  except  for  a  corporate  pur- 
pose; and,  as  the  court.  In  Floyd  t.  Perrin, 
held  that  there  was  no  corporate  purpose,  the 
statute  was  necessarily  declared  to  be  un- 
constitutional. But  in  the  subsequent  cases 
of  State  T.  Whitesldes  and  State  t.  Neely  this 
court  was  called  upon  to  pass  upon  the  con- 
stitutionality of  a  totally  different  act  (the  act 
of  188$,  passed  for  a  totally  dlCterent  pur- 
pon;  for  by  the  act  of  1888  the  legislature 
did  not  undertake  to  delegate  any  power, 
either  of  creating  a  debt,  or  ot  Imposing  a  tax 
for  the  payment  thereof,  to  any  subordinate 
agency  of  the  goTonment,  but,  on  the  con- 
trary, the  declared  object  of  the  act  of  1888 
was  to  Impose  upon  certain  townships  debts, 
and  to  authorize  taxation  for  the  payment 
of  the  same,  by  the  Inherent  power  of  taxa^ 
tlon  Tested  In  the  l^slatnre  by  the  terms  of 
the  CMiBtitiitioB.  and  not  to  delegate  axKh 
power  to  any  subordinate  agency.  In  the  one 
eaoe  the  powra-  to  delegate  was  subject  to 
two  limitations:  Elrst,  that  the  tax  was  to 
Im  for  a  public  pnrpose,  and,  second,  that  It 
moat  be  for  a  corporate  purpose;  while  In 
the  other  case— where  the  feglslatore  Itself  cre- 
ated tbe  debt  and  anthorlced  the  tax— the 
power  ms  subject  to  only  one  Umltetltm,  to 
wit.  It  most  be  for  a  pnbllc  purpose.  Hence 
when,  as  In  tbe  case  of  Floyd  r.  Peirln, 
which  taiT<dTed  a  delegated  power,  the  court, 
finding  that  though  Uie  debt  was  created*  and 
the  tax  anttioriBed  was  tOr  a  public  pnrpoee, 
7«t  the'  conxMte  purpose  was  wanting,  the 
court  was  compelled  to  hold  that  the  statute 
which  undertook  to  delate  the  poww  was 
nnconatltntloDal,  because  It  failed  to  meet 
both  of  tbe  requtremente  or  condltlona  upon 
which  such  power  could  alone  be  delegated. 
But  In  the  subsequent  Cases  of  Whitesldes 
and  Nedy,  which  arose  under  a  different  act. 
In  which  no  question  of  delegated  power  was 
presented,  but  only  the  power  of  the  legisla- 
ture Itself  directly  exercised,  in  which,  so  far 
as  this  question  is  concerned,  there  was  only 
one  lfanltallon,-^tlM  public  purpose,— and  the 
court,  finding  that  this  purpose  was  present, 
was  oonqwUed  to  bold  tbe  statute  constitn- 
tlonaL  Tbe  foregoing  Is  but  a  Met,  con- 
densed statem^t  at  what  had  been  preTlous- 
17  said  m«e  at  large  In  State  t.  Neely,  80  8. 

at  page  608  et  seq.,  8  S.  IBl^  at  page  666. 
Howt  in  the  fftoe  of  tbe  views  there  presented 


and  substantially  repeated  here,  any  one  could 
for  a  moment  suppose  that  there  was  the 
sllgbteet  inconsistency  between  the  case  ,of 
Floyd  T.  Perrin  and  tbe  subsequent  Cases  of 
Whitesldes  and  Neely,  passes  our  comprehen- 
sion. The  statutes  involved  were  different, 
the  purposes  of  those  statutes  were  different, 
and  the  constitutional  provisions  involved 
were  different;  and  It  would  have  been  re- 
markable if  the  conclusions  reached  had  not 
been  different.  We  think,  however,  that  we 
can  perceive  how  it  was  the  learned  justice 
who  delivered  the  opinion  of  the  supreme 
court  of  the  United  Stetes  fell  into  the  error 
of  supposing  that  the  case  of  Floyd  v.  Perrin 
was  practically  overruled  by  the  subsequent 
Cases  of  Whitesldes  and  Neely,  for,  after 
quoting,  and  quoting  correctly,  the  language 
appended  by  Mr.  Justice  McGowan  to  his  con- 
currence in  the  last-named  cases,  Mr.  Justice 
Qray  uses  the  following  language:  "As  the 
debt  thus  held  to  be  Imposed  upon  the  town- 
ship by  the  aot  of  1888  was  the  debt  repre- 
sented by  the  bonds  Issued  under  the  act  of 
188S,"  ete.  The  use  of  tbe  words  "tbe  debt," 
which  we  have  Italicized  In  toe  precedUig 
quotatlcm,  Is  mlsleacUng,  and  betrays  an  en- 
tire misconception  of  the  true,  and  what 
seems  to  us  the  plain,  meaning  of  tbe  lan- 
guage used  and  the  principles  laid  down  by 
this  court  It  la  very  obvlouB  from  the  whoie 
teuOT  of  tbe  declsltms  of  this  court  In  Floyd  t. 
Perrin  and  the  subsequent  cases  that  the 
fundamental  Idea  upon  which  this  conrt  pro- 
ceeded was  that  there  never  was  any  debt 
created  by  the  act  of  1886,  and  hence  none 
could  have  been  represented,  by  the  bonds  Is- 
sued, without  authority,  under  the  ao-adled 
aothcHity  ftf  the  act  of  188K.  Tbe  tme  m^- 
tog  of  the  language  nsed  by  Mr.  Justice  Mc- 
Gowan manifesUy  was  that  the  d^t.  which 
was  for  the  first  time  created  by  the  act  at 
1888,  should  be  rqiresentedi  so  far  as  amount, 
time  of  p^moit,  ete.,  wtm  eoocemed,  by  the 
txHids  previous  Issned  without  authority,— 
a  form  of  expression  simply  nsed  for  tbe  pur- 
pose of  sTf^dlng  a  useless  reiwtitlon  et  those 
particulars,  and  certainly  not  for  the  purpose 
of  even  Implying  that  those  bonds  originally 
represented  any  valid  debt  whatever,  as  tiiat 
would  have  been  a  flat  contradiction  of  the 
declarations  of  the  court  emphatically  ex- 
pressed in  the  very  opinion  to  which  this  lan- 
guage was  appended.  We  must  adhere,  then, 
to  the  decision  in  Floyd  v.  Prndn,  and  are 
unable  to  find  any  satisfactory  reason  why 
ttiat  case  should  be  overruled.  We  have  not 
deemed  It  necessary  to  repeat  here  the  argu- 
ment upon  which  that  case  was  decided,  and 
content  ourselves  with  nwrely  referring  to  the 
same. 

It  Is  contended.  In  the  argnmoit  In  reidy, 
that  the  terms  ot  the  acte  upm  which  ap- 
pellant  relies  are  different  from  those  which 
were  considered  In  the  case  of  Floyd  v.  Per- 
rin, and  therefore  the  dedidon  In  that  case 
is  not  conclusive  of  this.  While  it  Is  true  that 
amoB  minor  differences  In  the  aeveral  actei 
Digitized  by  VjOOQI 
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have  been  pointed  ont,  -yet  we  think  they  are 
all  snbstantlally  the  eame,  and  present  pre- 
cisely the  game  question  as  that  decided  In 
Floyd  T.  Perrln.  The  controlling  qnestlon  un- 
der an  of  these  acts  Is  whether  the  legisla- 
ture had  the  power  to  delegate  to  a  township 
the  power  to  create  a  debt,  which  necessarily 
InrolTes  the  power  to  Impose  a  tax  for  the 
payment  of  sach  debt,  for  any  other  ttjan  a 
corporate  purpose;  and  we  think  It  clear  that 
no  such  purpose  Is  shown  In  the  acta  undw 
consideration  here. 

The  next  Inquiry  Is  whether  the  conpons 
now  sued  on  are  protected  by  the  provisions 
ct  the  act  of  1888,  above  referred  to.  The 
conceded  fact  being  that  the  Interest  repre- 
sented by  these  coupons  had  accrued,  and 
had  become  payable,  before  the  completldn 
of  the  railroad  through  the  township,  It  Is 
too  clear  for  ai^rnment  that  snch  conpons  are 
not  protected  or  provided  for  by  the  terms  ot 
the  act  of  1888b  Indeed,  this  question  was 
not  pressed  In  the  argument  here,  and  In  face 
of  the  nndlsputed  facts  the  express  terms  of 
the  act  (tf  18S8  aia  a  anfflcloit  answer  to  ttia 
Inquiry. 

Having  reached  tiie  conclusion  that  the 
judgment  below  must  be  affirmed  on  the 
grounds  hereinbefore  considered,  It  becomes 
unnecessary  to  ctmslder  or  express  any  opin- 
ion upon  liie  additional  grounds  upon  which 
the  respondents  claim  a  Judgment  of  afOrm- 
ance.  The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONB8,  waa  excosed  from  hearing  flie 
caae. 

POPS,  3.  I  concur,  but  may  write  a  Hpa- 
tate  opinion  hereafter. 

<M  Ta.  180) 

BOTD  et  al.  V.  CLE6H0RM  et  al.> 
(Supreme  Ooort  ot  Appeals  of  Tlrglnla.  July 
8, 1887.) 

Biu  n  BxraAorTrrLB— Fabol  OomBMns— Sur- 

nCIBXOT  OP  BVIDI^tOB. 

Deceased  purchased  land  la  his  own  name 
In  1861,  and  remained  ]□  uninterrupted  posses- 
sion until  his  death,  in  1889.  and  after  his  death, 
and  until  1894,  when  the  bill  was  filed,  bis  heirs, 
excepting  complainants,  remained  in  possesadon, 
and  made  Improvements  without  objection  on 
the  part  of  complainants.  In  1883  deceased  ob- 
tained and  recorded  the  legal  title.  Conu>laIn- 
ants  filed  a  bUl  to  extract  title,  claiming  that 
deceased  had  pnrdissed  the  land  for  their  father, 
and  with  t^e  father^s  funds,  and  bad  obtained 
the  legal  title  through  fraud.  Held,  that  the  bill 
was  not  sustained  by  evidence  of  alleged  verbal 
declarations  and  adicuBsiona  made  fay  deceased 
Jong  ^nce.  which  could  not  be  contradicted  or 
explained  because  of  his  death,  and  the  effect  of 
which  might  be  totally  altered  by  the  slightest 
mistake  or  failure  of  recollection  on  the  part  of 
the  witnesses. 
OardweU.  J.,  dissenting. 

Appeal  from  circuit  court,  Smythe  county. 

Bin  by  G.  H.  Boyd  and  others  against 
Charles  Cleghom  and  others.  From  a  decree 
for  defendants,  ciunplalaants  appeaL  Affirmed. 

^Bdiearing  denied. 


White  &  P&m  and  B.  F.  Buchanan,  tot  ap- 
pellants. Dickenson  &  Goodal,  Geo.  W.  Blch- 
ardson,  and  J.  H.  Gllmoi^  for  appelleeaL 

EtABBISON.  3.  This  court  does  not  ocmcnr 
In  the  reasima  asBlgued  by  tbe  drcnlt  oonrt 
for  rendering  the  decree  complained  of.  If. 
however,  that  decree  i^^peara  to  be  a  iffopet 
one  for  other  reasons,  it  will  be  afflimed. 
Newell  V.  Wood.  1  Mnnf.  S56. 

The  object  of  this  suit  is  to  enforce  specific 
performance  of  two  parol  agreem^ita  toe  the 
sale  of  land;  one  alleged  to  be  with  the  Cather 
of  the  two  female  appellants,  apd  the  other  be- 
tween his  alleged  vendors  and  thaw  from  wtxxa 
said  vendors  purchased. 

It  appears  that  the  13  acres  of  land  In  on- 
troversy  was  patented  Ui  1842  to  Gharies  TM- 
bert;  that  It  was  extremely  poco*.  of  recy  littli 
value,  and  only  suited  for  a  hnmbte  home  for 
persons  of  very  small  means.  It  further  ap- 
pears that  In  1861  the  heirs  of  Charles  Talbert 
sold  this  land  to  Charles  Cle^m  and  Wil- 
liam Shannon,  and  delivered  to  thdr  vendees 
the  patent  which  bad  beea  Issued  to  their  fa- 
ther, but  that  no  deed  of  conveyance  or  con- 
tract In  writing  was  executed  as  evldoice  of 
the  purchase.  It  furth^  appears  that  at  the 
time  of  this  transaction  Ds.vld  Allison  was  In 
possession  ot  the  land,  occupying  It  as  a  home 
f(w  hlmadf  and  family,  and  that  r&ty  soon 
after  the  purchase  1^  Cleghom  and  Shannon 
said  Allison  paid  them  for  the  land  $200  In 
Confederate  money  as  the  full  purchase  price 
asked  them,  and  received  from  than  the 
patent  of  1842;  that  no  deed  or  contract  In 
writing  was  executed  as  the  evidence  of  this 
sale.  It  further  appears  tiiat  David  Allison 
continued  to  occupy  this  land  as  his  home,  with 
a  large  family  of  sons  and  daughters,  until  the 
day  of  his  death,  hi  1888;  that  his  chlldrHi  have 
omtinued  to  occupy  the  same  since  hts  death; 
and  that  In  1883  David  Allison  obtained  from 
the  Talbert  heirs  a  deed  conveying  him  the 
l^ial  title  which  was  duly  recorded. 

It  further  appears  that  in  1861,  William  Alli- 
son, one  of  the  sons  of  David,  who  at  the  time 
was  not  more  than  21  years  old.  enlisted,  and 
left  home  as  a  soldier  In  the  Gonfederafe  serv- 
ice, leaving  a  wife  and  two  children,  the  female 
appellants,  vrlth  his  father;  that  shortly  after- 
wards William  was  killed;  that  his  widow 
and  two  children  continued  to  live  with  David 
Alllstm  until  1867,  when  she  married  again, 
and  moved  with  her  two  children  to  live  with 
her  second  husband.  These  two  children  of 
WUliam  Allison,  who  are  now  married  women, 
bring  this  suit,  making  the  heirs  oi  Charles 
Talb^  fhe  hein  ot  David  AiUsMi,  the  htirs 
of  William  Shannon  and  Charles  Cleglxxn. 
parties  defendant,  and  allege  that  thdr  father, 
William  Allison,  bought  this  land  from  Oleg- 
bom  and  Shannon;  that  he  sent  the  money 
from  the  army  to  David  AlUson,  to  pay  for  it; 
that  when  David  Alllaon  paid  over  the  money 
and  received  the  patent  it  was  as  agent  foe 
thehr  father;  ihat  David  Allison  had  been  per- 
mitted to  occnw  tl^  j^^^^^pg^Jglpyp  hi. 
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lifetime  without  chuse,  and  that  In  wearing 
ttie  deed  In  1888  from  the  Talbert  heirs  David 
AHIifBi  had  oomnUtted  a  bdod  npcm  the  rights 
of  appellants,  and  t^t  any  title  so  acqtilred 
buired  to  their  benefit;  and  tliat  they  have  the 
right  to  demand  from  the  heirs  of  Charles  Tal- 
bert,  the  hehs  of  WllUam  Shannon,  and  from 
Charles  Cleghom  a  deed  ctmTeylng  them  the 
legal  title  to  the  land,  and  the  right  to  have 
the  deed  ezecnted  to  David  Alllaon  by  the  Tal- 
bert  hetn  declared  traodoleat  and  Toid,  or  a 
decree  declaring  the  title  thus  acdulied  to  lonte 
to  tbeir  benefit 

The  heliB  of  David  Allison  answer  this  bill, 
and  broadly  and  flatly  deny  its  aOegatlons,  and 
positively  assert  that  their  father  was  the  true 
and  lawfal  owner  of  the  land,  had  paid  for  the 
same  ^th  his  own  means,  and  had  occupied  it 
for  80  years  wltbont  a  whisper  against  his 
title  from  any  source;  that  shice  his  death  It 
had  been  contlnnoosly  occapled  by  his  heirs; 
that  they  had  erected  nnmerons  buildings  npon 
it,  and  that  all  this  had  been  done  hi  the  pres- 
ence of  app^lants,  aiid  without  objectiw  from 
them';  that  David  Allison,  finding  that  the  le- 
gal titie  was  outstanding  in  the  Talbert  heirs, 
had  in  1888  gotten  from  them  a  deed  of  con- 
veyance for  the  land;  that  this  was  done  at 
his  own  ezpenseb  and  for  his  own  benefit,  and 
was  not  Caoa,  as  alleged,  to  deCrand  his  grand- 
cimdnn. 

Equity  will  at  all  times  laid  its  aid  to  de- 
feat a  torad  nottrlthstandlng  the  statute  of 
finoOs,  yet  to  Justify  the  court  In  relaxing  the 
operation  of  the  statute,  and  In  compelling  the 
■pedflc  execution  of  a  verbal  contract  for  the 
sale  of  land,  clear  and  convincing  proof  Is  ee- 
BOitial,  otherwise  the  desire  to  prevent  fraud 
might  result  in  great  wrong  and  injustice  to 
him  who  has  the  lawful  right,  and  thus  the 
prime  object  oC  the  statute  be  defeated. 
Wright  V.  Pueket,  22  Grat  370;  Pierce's  Heirs 
T.  Catron's  Helts,  23  Grat  588;  Hale  v.  Hale, 
90  Va.  728, 19  S.  B.  739 ;  Darling  v.  OummJng's 
BX^,  92  Va.  S21,  28  S.  E.  880. 

Dm  evidence  In  the  case  at  bar  Is  not  of  ttie 
cleai  and  convincing  character  that  Is  neces* 
sary  to  entitle  appellants  to  the  relief  sought 
It  constats  chiefly  of  alleged  vo-bal  declara- 
tions  and  admissions  made  by  David  Allison 
many  years  ago,  which  cannot  be  contradicted 
or  explained,  now  that  he  is  dead,  and  the 
sUgbteat  mistake  or  failure  of  recollection  might 
totally  alter  the  effect  of  such  declarations. 
Such  evidence  is  always  extremely  unsatisfac- 
tory. 

Tb»  payment  ot  the  poicbaae  mon^  by  Da^ 
vld  Allison,  his  long  nnlntenupted  possesion, 
and  that  of  his  h^  since  bis  death,  with  the 
full  knowledge  and  acquiescence  of  appellants, 
the  InqffOTemeat  of  the  property  wlQiout  ob- 
jection by  them,  the  acquisition  and  recorda- 
tion of  the  les^  title  by  David  AUlsob  In  1883, 
are  circumstances  of  too  much  weight  and  con- 
■equence  to  be  overeome  by  the  evidence  In  this 
case  tending  to  sustain  tbe  allegatbsu  of  the 
bOL 

For  these  reascma  wa  an  of  oi^nloii  that  there 


is  no  error  in  tlie  decree  appealed  from  to  the 
prejudice  of  appellants,  and  it  must  be  affirmed, 

BUCHANAN,  J.,  absent. 

CABDWEm  J.  (dissenting).  The  bill  In 
this  cause  was  filed  by  ttie  hehrs  at  law  of  Wil- 
liam Allison,  deceased,  to  extract  the  title  to 
the  13  acres  of  land  In  question  from  the 
heirs  at  law  of  David  AUIson.  deceased.  Tbe 
heirs  of  Charles  Talbert,  deceased,  while 
made  parties  to  tbe  suit,  have  no  interest  in 
the  land,  and  ther^ore  It  is  not  for  the  pur- 
pose of  enforcing  two  parol  agreements  for 
the  sale  of  the  land  that  this  suit  Is  brought. 

The  opinion  of  the  court  ccmcedes  that  If 
the  evidence  was  clear  and  convincing  that 
William  Allison  paid  the  purchase  money  for 
the  land,  appellants  (complainants  in  tbe 
court  below)  would  be  entitled  to  the  relief 
they  ask. 

I  am  of  opinion  that  this  tact  Is  shown  by 
clear  and  convincing  testimony,  and  that  the 
deed  obtained  by  David  Allison  from  the 
Talbert  heirs  In  1883  was  in  fraud  of  the 
appellants'  rights,  and  that  the  evidence  re- 
lied on  by  appellants  does  not  "oonrist  chiefly 
of  alleged  declarations  and  admlastons  made 
David  AiUson  many  years  ago,  which  cannot 
be  CGUtradlcted  or  o^lalned." 

The  land  was  bought  by  Charles  Cleghom 
of  the  heirs  of  Charles  Talbert,  deceased,  for 
himself  and  his  partner,  William  Shannon, 
about  186L  The  Talbert  heirs  did  not  make 
to  Cleghom  and  Shannon  a  deed  for  the  land, 
but  delivered  to  Cleghom  a  patent  from  the 
commonwealth  to  Charles  Talbert  for  the 
land,  Issued  in  1842.  After  this  purchase,  by 
the  permission  of  Cleghom,  David  Allison 
went  upon  the  land,  and  was  living  on  It 
in  1862,  when  Cleghom  sold  It  to  William 
Allison,  David  Allison's  son,  tot  9200.  A 
short  time  after  this  sale  was  agreed  on, 
William  Allison  went  to  the  army,  leaving 
the  money  to  pay  for  tbe  land  with  bis  fa- 
ther, David  AUIson;  and  when  CHegbom  got 
the  money  David  Allison,  and  turned 
over  the  patent  to  him  for  the  benefit  of  Wll< 
Ham  Allison,  David  Allison  told  him  that  It 
was  WlUlam  Allison's  money;  that  he  had 
no  <dalm  whatever  to  It;  that  It  was  timply 
left  with  bim  to  be  paid  ov«e;  and  that  aD 
the  claim  he  (David  Allison)  had  was  to  a 
home  on  the  land  for  himself  and  wife  dur- 
ing life,  and  at  their  deatli  the  land  was  to 
go  to  William  Alllson'a  wife  and  children, 
l^ese  facts  are  testified  to  by  Cleghom,  who 
si^B  further  that  when  Winiam  AlUson  went 
to  the  army  be  bought  this  land  as  a  home 
for  his  wife  and  children;  that  at  tbat  time 
be  had  one  child,  but  the  second  was  bcnn 
shortly  after;  that  l^lllam  Allison  was  kill- 
ed in  battle  In  18S8;  that  bis  wife  and  cfaU- 
dren  lived  on  tba  land  till  1867,  when  the 
wife  married  again,  and,  with  her  clilldren, 
moved  to  the  home  of  her  second  husband, 
leaving  David  Allison  and  wife  living  on 
the  land,  wboe  the  former  died/l&  1889  and 
Digitized  by  V^OOQlC 
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tlie  latter  in  1891;  that  witness  often  beard 
DsTid  Anison  repeat  that  the  land  belonged 
to  his  son  Wnilam'B  chndren,  and  nerer  beard 
anytblng  to  the  contrary  ontfl  after  botb  David 
AlUacyi  and  bis  wife  bad  died,  and  tbe  hein  of 
David  Allison  wanted  a  partition  of  the  land. 

An  effort  was  made  to  impeach  this  wit- 
ness, but  It  Blgnallj  failed,  and  a  nnmt>er  of 
respectable  cltlsens  testify  to  bla  standing 
In  tbe  commanlt7  as  a  man  ot  Integrity  and 
veracity.  Other  witnesses  testify  that  they 
had  heard  David  Allison  say  that  the  land 
b^onged  to  bis  son  William's  children.  One 
of  these  witnesses  says  that  while  boarding 
at  the  house  in  1866,  and  doing  some  work  In 
tbe  neighborhood,  and  while  William  AUt- 
sffiD's  two  children  were  small,  something 
was  said  about  the  laud;  and  David  Allison, 
putting  his  hand  upon  tbe  bead  of  one  of  tbe 
William  Allison  children,  said,  "It  betongs  to 
these  two  cbildrwx."  Both  of  these  children 
have  testifled  In  this  case,  and  say  that  their 
grandf  attan  often  told  them  that  the  land 
belonged  to  them;  be  only  claiming  the  right 
of  mmself  and  wife  to  live  thereon  for  life. 

Tme,  It  is  said  1^  other  witnesses  that  they 
beard  David  Allison  say  that  tbe  land  be- 
Umged  to  him;  bnt  If  be.  In  fact,  so  stated.  I 
apprehend  that  such  declarations  In  his  own 
luterest  are  entlUed  to  but  little  weight,  If 
any. 

It  Is  not  tin  after  tt  appeared  that  the  land 
was  becoming  more  valnable  that  we  find 
Darld  :^U8on,  in  company  with  bis  son-in- 
law,  getting  from  the  heirs  of  Charles  Tal- 
bert,  In  1873,  an  agreemeat  to  conv^  their 
Interest  In  tbe  land  fo  him  In  consideration 
of  two  dollars  to  be  paid  to  each.  In  1883 
the  deed  from  the  lUbert  heirs  to  David  Al- 
lison vma  obtained,  and  a  witness  (B.  F. 
Cal^  who  for  12  years  held  tbe  office  of  com- 
missioner of  the  revenue  for  the  county  ct 
Smythe,  in  which  this  land  is  situated,  tes- 
tlfles  that  David  Allison  asked  blm  to  take 
the  deed  to  tbe  court  house  to  be  recorded, 
and  In  a  ccmversaflon  then  had  between 
them  David  Allison  told  witness  that  WlUlam 
Allison  fnmlshed  the  monc^  to  pay  for  tbe 
-  land.  The  proof  does  not  show  tbat  tbe  ap- 
pellants were  apprised  of  any  claim  of  In- 
terest In  tfala  land  by  tbe  children  of  David 
Allison  tin  some  time  after  the  death  of 
David  Allison's  widow  In  1891,  when  it  was 
desired  to  have  a  partition  of  tbe  land.  Then 
we  find  tbe  children  of  David  Allison  so 
anxious  for  a  partition  tbat  they  are  unwill- 
ing to  vralt  till  It  could  be  settled  by  the 
courts  as  to  whom  the  land  belouged,  and  In- 
duced appellants  to  sign  an  agreement  to 
partitiMi  tbe  land,  but  which  th^  would  not 
sign  tin  a  provision  was  inserted  that  tbe 
agreement  should  not'  IntOTfere  with  any 
right  or  dabn  of  appellants  to  the  land;  and, 
notwithstanding  tbls  proviso  In  the  agree- 
ment under  which  the  land  was  partitioned, 
appellees,  children  of  David  Alllsim,  set  up 
as  a  defense  to  tbls  suit  that  appellants  were 
estopped  from  claiming  the  land  by  the 


agreemmt  fbey  had  signed  for  It  to  be  pl^ 
tltloned.  and  the  court  below  ao  held. 

I  recognise  fully  that  tbe  law  Is  well  set- 
tled tbat  testlmonr  upon  which  a  parol 
agreement  for  tbe  sale  of  land  win  be  en* 
forced  must  t>e  clear  and  convincing,  but  It 
is  clear  to  me  tbat  tbe  evidence  In  this  cast 
establishes  tbe  fact  that  WQllam  Alllscm  por- 
diaaed  tbe  land  In  question,  and  paid  tbe  pat- 
chase  price  therefor;  that  Darld  Allison  re^ 
ognized  tbe  rights  of  William  Allison's  <^ 
dren  to  tbe  land,  and  that.  If  be  did  not  re- 
gard the  deed  obtained  from  the  Talbot 
heirs  in  1888  as  serving  only  to  debar  tbdr 
claim.  If  any,  to  the  land,  but  Intended  there- 
by to  take  title  to  the  land  In  himself  to  th« 
exclusion  of  WlUlam  A111s<mi's  children,  the 
taking  of  this  deed  was  in  fraud  oC  ttieir 
rights,  and  should  have  been  so  held. 


(M  Tb.  6K) 

BA0ON*S  ADITB  v.  BACX>N*S  TRUSTEBS. 
(Supraue  Oonrt  of  Appeals  of  W^iila.  Jane 

17,  1887.) 

DufAND  Note— pRBSBNTVB  N'T— RsAaox ABU  Tiai 

— CHABOme  IMDOKSBR— DlSCBAROB  Or  litDOBSBt 

— Bakk»— Appltixo  Dbpcait  ok  Notb— Flcdss 
— Libit  roa  Obxirai.  Baunob. 

1.  A  negotiable  note  psyaUe  *N}d  demand"  or 
*'on  call"  is  pajrable  at  oofX,  and,  la  order  to 
charge  tbe  indorser,  must  be  presented  for  pay- 
ment within  a  reasonable  time. 

2.  A  corporation  executed  negotlaJsle  notes  par- 
able on  demand  to  order  at  deced»it,  who  was 
Its  preflident,  and  who  indorsed  them  for  its  ao- 
commodatioD,  and  procured  tliem  to  be  discount- 
ed for  its  benefit  by  a  bank  of  which  he  was  presi- 
dent. Decedent  had  notice  that  it  was  the 
bank's  custom  to  take  demand  notes  for  cod* 
tinning  loans,  and  he  expected  the  bank  to  car- 
ry tbe  notes  tiU  it  was  coovoiient  for  the  ctHn- 
pany  to  pay  tbem,  and  paid  Interest  thereon  with 
the  company's  diecks  tul  his  death,  shortly  after 
the  date  of  tiie  last  note.  Before  execution  of 
the  notes  the  company  had  executed  a  trust  deed 
of  all  its  property  to  secure  tranda,  some  ot 
which  it  d^oslted  as  collateral  for  the  notes. 
After  decedent's  death,  in  order  to  avoid  ] 

Ing  the  company,  and  thereby  injorinv  decedeot'i 
estate,  whloi  was  largely  Interested  in  its  stoclc 
and  bonda,  the  t>ank,  mth  the  approval  of  bia 
administrator,  continued  to  collect  interest  aa 
before,  tboneh  it  secured  a  reduction  of  tJie 
prindpal,  and  also  additional  collateral,  and  it 
did  not  demand  payment  for  over  two  years. 
Held,  that  tbe  notes  were  presented  tor  payment 
within  a  reasonable  time,  and  that  decedent's 
estate  was  not  discharged  by  the  delay. 

8.  Acceptance  by  the  holder  of  an  overdue  note 
of  part  payment  and  additional  odisteral  from 
tbe  maker  widiout  promise  as  to  the  future  did 
not  discharge  an  Indorser. 

4.  In  a  suit  by  a  bank  as  holder  of  a  note 
against  an  indorser,  when  it  appeared  that  wbra 
the  note  was  protested  there  wss  on  deporit  with 
the  bank  to  the  credit  of  the  maker  a  sum  less 
than  the  amonnt  of  the  note,  and  that  afto^ 
wards  other  sums  stood  to  its  credit,  which  it 
checked  out,  defendant  was  not  entitled  to  have 
such  sums  credited  on  the  note. 

6.  Decedent  deposited  with  a  bank  of  wludi 
he  was  president  his  own  stock  as  collateral  on  a 
note  of  a  corporation  of  which  he  was  president, 
and  afterwards  indorsed  the  note,  which  was 
finally  paid,  but  the  bank  tlien  h^d  other  notes 
of  the  corporatioQ  on  which  he  was  indorser,  ami 
tbe  collato^l  was  allowed  to  remain,  and  aftor- 
wardB  be  borrowed  on  bia  own  acconni  on  other 
collateral,  and  at  no  time  did  the .  CMpocatioD 
Digitizea  by  VjOOV 
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owe  len  than  the  amoant  of  the  first  note.  It 
was  a  custom  of  the  banks  of  the  dty,  when 
CDllateral  was  deposited  with  power  of  attonu^t 
as  in  this  case,  not  on  its  face  limited  to  a  partkj- 
olar  loan,  which  was  allowed  to  remain,  to  treat 
the  coHatera!  as  secarity  for  all  loans  to  the 
pledgor,  and  decedent  knew  of  the  custom,  and  as 
imuent  acted  on  It  aa  to  others.  HM,  that  the 
bulk  could  bold  tbe  atock  aa  coUatoal  to  aeeare 
Oie  otber  notes  ot  the  corpuation,  on  which 
flecedoit  vaa  BaUe  aa  indwaw.  (fir  a  divided 
eonrt) 

Appeal  from  cbanceiy  court,  of  Blchmmd. 

BUI  b7  N.  W.  Bowa,  admlnlBtrator  de  bonte 
ncm  with  the  wlU  annexed  of  John  L.  Bacon, 
deceased,  against  P.  H.  Baaksnille  and  oth- 
exB,  tnutees  nnder  Qie  will  of  testator,  and 
others,  praying  for  the  guidance  and  protec- 
tion of  petitioner  In  his  admlnlstcatlon  of  the 
estate  of  decodest  From  a  decree  In  faror 
of  defendant  the  State  Bank  of  YlrgiP^  pe- 
titioner appeals.  AflSnned. 

Pleasants  &  Masale  and  Obrlstian  &  Chris- 
tian, for  appeUant  Coke  &  Plckrell  and  M. 
If .  Oiniam,  tor  apptileea. 

BUCHANAN,  J.  One  of  the  qnestlona  In- 
▼olved  in  this  appeal  is  whether  the  estate  of 
John  L.  Bacon,  deceased,  Is  liable  as  indoraer 
upon  11  negotiable  notes  aggregating  $j^SOO, 
made  b7  the  Marshall  Manufacturing  Oom- 
pany,  payable  to  John  L.  Bacon,  and  held  by 
the  State  Bank  of  Virginia.  The  first  of 
these  notes  is  dated  January  25,  1885,  and 
the  hut  one  August  12,  1887.  Nine  of  them 
are  payable  "on  call  after  date,"  one  "on 
call,"  and  one  "on  demand  after  date."  All 
are  negotiable,  and  payable  at  the  bank.  Ba- 
con died  on  the  27th  day  of  August,  1887. 
The  notes  were  presented  to  the  maker  on 
December  0,  1888,  tor  payment,  and,  not  be- 
ing paid,  were  protested  on  that  day,  and  no- 
tice thereof  ^Ten  to  Bacon's  personal  repre- 
sentatlT&  The  chancery  court  of  the  city  of 
Richmond  held  that  payment  of  the  notes  was 
demanded  within  a  reasonable  time,  and  ren- 
dered a  decree  against  the  estate  of  the  In- 
dorser  therefor.  From  that  decree  this  ap- 
peal was  taken. 

A  note  or  bond  payable  "on  demand"  or 
"on  call"  (which  is  the  same  thing)  is  paya- 
ble at  once,  and  interest  and  the  statute  of 
limitations  commence  to  run  from  its  date. 
Watson  T.  Hurt,  6  Grat  633;  Omohnndro  t. 
Omohundro,  2l  Grat.  626;  Bowman  v.  Mc- 
Chesuey,  22  Grat  600;  1  Daniel,  Neg.  Inst, 
f  599. 

It  seems  to  be  settled  that  a  negotiable  note 
payable  on  demand  must  be  presented  for 
payment  within  a  reasonable  time  In  order  to 
charge  the  indorser.  In  determining  what  is 
reasonable  time  'Ve  are  left,"  says  the  au- 
thor of  one  of  the  latest  and  best  text-books 
on  the  subject,  "a  riddle  which  it  Is  difficult 
to  solve."  1  Daniel,  Neg.  Inst.  |  6(H.  Wh^t 
is  reasonable  time  in  a  particular  case  de- 
pends upon  so  many  circumstances,  says 
Cblef  Justice  Shaw,  "that  one  decision  goes 
but  little  way  in  eetabUshlog  a  precedent  tor 
another." 

37  S.E.-«7 


In  Morgan  t.  U.  8..  113  IT.  S.  DOl,  G  Sup.  Ot. 
606,  Justice  Mathews,  speaking  tcs  tiie  comt, 
said  that  as  to  ordinary  n^otlable  paper  on 
demand  the  length  of  time  within  which  It 
would  be  reasonable  to  make  demand  would 
"vary  according  to  the  circumatances  of  the 
particular  cases,  and  must  be  governed  very 
lai^ely  by  the  Intentions  of  the  parties  as 
manifested  In  the  character  of  the  paper  It- 
self, and  the  purposes  for  which  tt  la  known 
to  have  been  created  and  pat  In  drculation.*' 

Hr.  Daniel  saja:  "When  the  note  payable 
on  demand  has  beoi  glTen  for  a  loan  <tf  mon- 
ey.  It  would  seem  dear  tiiat  It  was  Intended 
as  a  continuing  security,  and  tbB  immediate 
presentment  wotild  not  be  necessary  to  charge 
the  Indorsw.  In  Scotland,  aa  well  aa  In  the 
United  States,  this  view  has  been  taken; 
and,  thon^  high  authority  has  maintained  a 
dlfterent  doctrine,  we  can  but  r^axd  it  as  oat 
whldi  strikes  the  mind  wltti  the  ntmoat 
force,"   1  Daniel,  Neg.  Inst  1 607. 

Under  the  facts  of  this  case,  were  the  notea 
presented  for  p^ment  within  a  reasonable 
time? 

The  record  shows  that  at  the  time  tbeaa 
notes  were  made  Bacon  was  preeldrat  of  tlw 
Marshall  Manufacturing  Company,  which 
made  the  notes,  and  also  vt  the  State  Bank, 
which  discounted  *  them,  and  that  he  con- 
tinued to  be  i«esldent  of  both  institatlonB 
until  his  death.  He  owned  $17,500  of  the 
stock  and  $15,000  of  the  bonds  of  the  manu- 
facturing company.  He  gave  dose  perscmal 
attention  of  the  affairs  of  the  company,  espe- 
cially to  the  management  of  its  finances.  The 
negotiations  with  the  bank  by  which  the 
money  was  borrowed  and  for  which  the  notes 
were  given  were  usually  conducted  by  him. 
Generally  he  would  ask  the  cashier  of  the 
bank  to  let  him  (Bacon)  have  the  money,  but 
sometimes  he  would  hand  the  notes  to  the 
teller  without  consulting  the  cashier,  and  di- 
rect him  to  place  them  to  the  credit  of  the 
company.  One  of  the  duties  of  Bacon  as 
president  of  the  bank  was  to  supervise  all  ap- 
plications made  to  the  bank  for  loans,  and  to 
approve  or  disapprove  them,  and  he  dischar- 
ged that  duty  as  to  the  notes  In  question. 
The  whole  amount  of  each  note,  without  de- 
ducting Interest  in  advance,  was,  at  his  re- 
quest, placed  to  the  credit  of  the  company, 
and  the  interest  on  the  notes  was  paid  by 
him  with  the  checks  of  the  company  every 
six  months  until  his  death.  When  he  died, 
the  indebtedness  of  the  company  to  the  bank 
amounted  to  $33,500,  evidenced  by  notes  all 
made  between  January  24,  1885,  and  August 
12,  1887.  Of  the  notes  in  suit  six  are  signed 
by  him  as  president  of  the  company.  All  of 
them  were  made  payable  to  his  order,  and  ■ 
were  Indorsed  by  him  for  the  accommodation 
of  the  company.  During  the  time  the  loans 
were  made  for  which  the  notes  were  glv^ 
the  company  was  badly  crippled  financially, 
and  the  money  so  obtained  was  used  as  its 
working  capital.  Bacon  expected  the  bank 
to  carry  the  notes  nntU,^ln  the 
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the  eulil»  of  tbe  bank,  'it  was  coBveiilent 
tor  the  compaii7  to  pay  them."  It  wu  the 
hmblt  of  the  bank.  In  making  eonttnnliic 
loans,  to  take  draiand  notes;  and  of  this 
habit  Bacon,  tbe  president  of  the  bank,  ot 
course  had  notice.  A  short  time  prior  to  the 
making:  of  the  first  of  these  notes,  the  com- 
pany had  given  a  deed  of  trust  upon  all  of 
Its  property,  Including  debts  due  It,  and  also 
wptm  all  property  and  effects  which  It  might 
acquire  during  the  continuance  of  the  trust, 
to  secnre  ^00,000  of  tbe  bonds  of  the  com- 
pany. Of  these  bonds  $60,000  had  been  sold 
at  par,  and  the  proceeds  used  in  Improving 
the  cotton  mills  of  the  company;  $28,000 
were  deposited  with  the  bank  as  collateral 
to  secure  the  notes  In  controversy;  $7,000  to 
secure  another  note  of  $3,000  diie  from  the 
company;  and  the  remaining  $6,000  was  held 
by  It. 

Id  the  petition  for  the  appeal  and  In  the 
notes  of  argument  filed  by  counsel  for  appel- 
lees It  Is  Insisted  that  these  notes  ought  to 
have  been  presented  for  payment  during  the 
lifetime  of  Bacon,  in  order  to  charge  him  or 
hlB  estate  as  Indorser.  In  the  oral  a^ument, 
however,  this  position  was  abandoned,  and 
pn^rly  so,  for  under  the  facts  of  tbe  case 
the  bank  was  not  gtUIty  of  laches  in  failing 
to  demand  payment  of  the  notes  In  his  life- 
time. 

Five  days  after  Bacon's  death,  in  August, 
1687,  his  widow,  who  was  given  a  life  estate 
in  all  of  his  property,  qualified  as  executrix 
of  his  last  wilt  and  testament,  and  acted  as 
snch  until  her  death,  In  October,  1888.  Very 
soon  after  her  death,  N.  W.  Bowe,  the  present 
I>er8onal  representative  of  Bacon's  estate, 
qualified  as  such.  The  company,  at  the  time 
t>f  Bacon's  death,  was  in  no  condition  to  pay 
its  indebtedness  to  the  bank  upon  which  he 
was  indorser,  and  to  have  pressed  the  com- 
pany then  for  payment  would  have  seriously 
injured  Its  credit,  and  Interfered  with,  if  not 
stopped.  Its  hnsiness,  and  thereby  injured 
Bacon's  estate,  which,  as  above  stated,  was 
largely  Interested  both  In  the  stock  and  bonds 
of  the  company,  as  well  as  Indorser  upon  its 
notes.  To  avoid  this  result,  the  bank  con- 
tinued to  collect  tbe  interest,  as  It  had  done 
In  Bacon's  lifetime,  and  required  the  com- 
pany to  reduce  tbe  principal  of  the  indebted- 
ness when  it  could  be  done  without  prejudice 
to  its  business.  During  that  period  the  prin- 
cipal of  the  debt  was  reduced  several  thou- 
sand dollars,  the  interest  on  all  the  notes 
paid,  and  $5,000  of  the  $100,000  issue  of  the 
bonds  deposited  with  the  bank  as  addltioual 
coUateral  to  secure  Its  payment,  the  gen- 
eral indebtedness  of  the  company  reduced 
something  over  $16,000,  and  the  financial  con- 
dition of  the  company  improved,  or  at  least 
kept  as  good  ss  It  was  at  the  time  of  Bacon's 
death. 

It  appears  that  the  successive  personal  rep- 
resentatives of  the  estate,  immediately  after 
their  qualification,  respectively,  were  fully 
informed  of  tbe  condition  of  the  debt  upon 


wUdi  their  testator  was  Indorser,  tbe  man- 
ner In  which  the  bank  had  been  dealing  with 
1^  that  tta^  both  acquiesced  lA  and  approved 
of  that  course  of  management,  and  co-operat- 
ed with  the  bank  to  sare  Bacon's  estate 
from  loss,  which  would  have  resulted,  as  was 
thought,  from  demanding  payment  of  the 
notes  from  the  company  when  It  was  In  no 
condlUon  to  make  payment.  Bacon  was  not 
only  indorser  upon  the  notes,  but  his  estate, 
as  we  have  seen,  was  largely  interested  in 
the  Marshall  Manufacturing  Company,  the 
maker,  both  as  a  stockholder  and  as  a  hold- 
er of  its  bonds.  In  addition,  the  bank  held 
$28,000  of  the  bonds  of  the  company  as  col- 
lateral to  secnre  the  payment  of  the  notes. 
Under  these  circumstances,  the  bank  being 
willing,  as  Is  clearly  shown,  to  so  deal  with 
the  notes  as  to  produce  tiw  least  loss  to  Bacon's 
estate,  the  course  pursued  was  fallen  upon 
and  followed  until  the  fall  of  1889,  wtam  a 
different  course  was  taken. 

The  failure  of  tbe  bank  during  this  time  to 
present  the  notes  tor  payment  was  not,  In 
our  opinion,  snch  delay  as  to  discharge  the 
estate  of  the  Indorser  on  tbe  notes  when  all 
the  circumstances  of  the  case  are  consld»ed, 
as  they  must  be  In  determining  what  Is  a 
reasonable  time  within  which  to  make  de- 
mand. 

It  is  insisted  that  Bacon's  estate  was  dis- 
charged from  liability  on  the  notes  reason 
of  the  forbearance  of.  the  bank  after  his 

death. 

In  order  that  a  surety  or  indorser  may  be 
discharged  for  Indulgence  given  the  principal 
debtor.  It  must  be  shown,  among  other  things, 
that  there  was  an  agreement  or  promise,  upon 
a  valid  consideration,  to  Indulge  the  inincipal 
for  some  definite  time,  or  at  least  for  a  time 
not  altogether  Indefinite.  Alcock  v.  Hill,  4 
Leigb,  622;  2  Daniel,  Neg.  Inst  f  1319;  2 
Brandt,  Sur.  {  344. 

On  tbe  leth  of  October,  1889,  at  a  meeting 
of  tbe  directors  of  the  Marshall  Manufacturing 
Company,  on  motion  of  Mr.  Bowe  (who  was 
then  the  administrator  of  Mr.  Bacon,  as  well 
as  a  member  of  the  board  of  directors  of  that 
company),  the  president  of  the  company  was 
dli-octed,  as  soon  as  convenient,  to  pay  the  bank 
$2,000  on  the  debt  due  It,  and  also  to  deposit 
.$5,000  of  the  bonds  of  the  company  with  the 
bank  as  additional  security  on  the  debt  This 
direction  to  the  president  of  the  company  to 
make  the  payment  and  deposit  the  collateral 
was  absolute,  and  not  made  cfHidltioDal  upon 
the  bank  giving  further  time  on  the  debt  Tbe 
object  of  the  company,  which  was  being  press- 
ed for  payment,  was  no  doubt  to  get  further 
time;  but  when  Mr.  Bowe  communicated  tbe 
action  of  the  board  to  the  president  of  the  bank 
It  was  not  favorably  received  by  him.  "but 
was  finally  accepted  CMr.  Bowe  proves]  with- 
out any  definite  promise  on  his  part  as  to 
what  he  might  do  in  the  future."  While  tbe 
company  or  its  officials  doubtless  thou^t  that 
further  time  would  be  given,  no  such  agreemwit 
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nsidj  fifDm  tbc  ptyount'  on  fbit  drtit  snA  tbs 
depodt  «f  the  additional  collateral,  eapedaUy 
trben  It  aivMn  Unt  t&er  won  aeo^tod  vtOk- 
oat  any  deflnlte  unmilie  oo  tlie  part  ot  iht 
baDk,  or  aaj  pnunlaa  at  all  to  glTe  tlm&  1 
Btaodt.  8nr.  H  800^  SOT;  3  Danlal,  Nag.  Init 
H1327,  182S. 

At  tbe  time  Uw  notea  ware  i^oteated  for  sod* 
payment  tbere  waa  oa  degpoalt  In  the  bank  to 
the  credit  of  the  company  <tbo  maker)  a  anm 
leaa  Hian  the  amount  of  eltber  of  tbe  protested 
notes,  and  tbere  wore  afterwarda  at  rarlons 
tlmee  otber  imna  to  tbe  credit  ot  tbe  company, 
all  of  which  wen  dbadkaA  oat  by  tbe  compar 
ny.  The  appdlanta  Inilated  In  the  trial  court 
that  the  ram  to  the  credit  at  the  company  when 
tbe  notea  wore  proteated,  and  alao  an  amoont 
equal  to  flio  largeat  sum  to  tbe  credit  of  tbe 
company  at  any  rabaeqaoat  time,  ahonld  be 
credited  opon  the  notes  aa  agalnat  the  indora- 
er*a  eatate.  Tbia  the  ooort  refaaed  to  direct, 
and  tta  acttoo  la  aadgned  aa  orror  hece. 

Where  tbe  maker  haa  a  anffldent  nm  d^KM- 
tted  to  aatl^  the  note  wb^  It  becmnea  doe 
and  payabiev  there  seema  to  be  a  conflict  amaag 
tbe  aniborltlee  aa  to  tbe  daty  of  tbe  bank  to 
cliaise  the  note  op  to  ttie  maker  as  U  it  wore 
a  dMck  opoo  the  deposit,  bofc  If,  when  the 
note  becomes  doe  and  payable^  the.  bank  has 
not  snfflctent  funds  of  the  maker  to  satisfy 
tbe  debt,  it  Is  not  required  to  annoprlate  the 
deposit  to  the  payinait  of  the  note;  ndther  la 
It  required  to  appropriate  sobaeqnent  depoelts 
In  sodi  case  to  its  paymoit  2  Morae,  Bftnk^  I 
B62:  2  Brandt,  Sm-.  Bank  t.  Smith,  66  N. 

T.  an;  Martin  t.  Bank.  6  Har.  *  J.  236;  Bank 
T.  Hennhiger,  106  Pa.  St  498. 

In  the  year  1884,  before  the  loans  were  made 
Uft  which  these  notea  weie  glTen,  the  Marshall 
Manufacturing  Oompany  bad  borrowed  from 
tbe  bank  96,000,  and  given  Its  note  th««for. 
Vo  secm»  Its  paymoit,  Mr.  Ba«m  deposited 
with  the  bank  63  shares  ot  the  stock  of  the 
bonk,  standhig  In  hie  name,  aa  ctdlateral.  This 
note  waa  renewed  from  time  to  time.  After 
It  had  become  reduced  to  $2,500,  Bacon  became 
Indorser  npon  it,  and  it  was  paid  off  In  ttie  year 
1888,  at  which  time  some  of  the  notea  In  suit 
were  In  existence,  and  upon  which  Bacon  waa 
IndMser.  The  68  shares  of  stock  were  allowed 
to'  remain  with  the  bank  In  Its  collateral  box. 
Aftowazds  Bacon  borrowed  money  from  the 
bank  on  his  own  account,  and  deposited  with 
the  bank  other  stocks  as  collateral.  Tbe  bank 
seema  to  hare  treated  the  68  sharea  of  Baccw's 
atock  aa  collateral  for  any  Indebtedness  <a  the 
company  upon  which  Bacon  was  Indorser,  or 
which  had  been  negotiated  by  him  for  the  com- 
pany. It  ajtpears  that  It  was  a  habit  of  the 
banks  (of  the  eltt),  when  collateral  securities 
were  deposited  with  powers  of  attorney  as  In 
this  ease,  and  not  on  their  face  limited  to  a 
particular  loan,  and  which  are  allowed  to  re- 
main with  the  bank,  to  treat  tbe  ctilaterals  as 
secnrlty  for  an  loans  made  to  the  pledgor  so 
long  aa  the  coUaterals  remain  In  tbe  poeaession 
of  the  bank.  It  alao  appears  that  Bacon  knew 
of  this  custom  or  habi^  and  acted  on  U  aa 


prealtattoCthebBitkMtooaMEB.  AkDottme 
after  the  collateral  was  ISzst  deposited  did  tbe 
company- owe  the  bank  less  than  f6,000.  The 
commissioner  of  tbe  court  reported  that  the  63 
sbares  of  bank  stodc  oould  not  be  hdd  by  the 
bank  aa  collatenl  to  aeenre  the  notea  aoed  on, 
but  the  court  was  of  a  dUEsrent  opinion,  and 
so  decreed. 

WhKo  aecurltlee  are  pledged  to  a  banker  or 
laoka  for  the  payment  of  a  partlcubur  loan 
or  debt,  he  has  no  lien  upon  such  seeurltlos  for 
a  general  balanoob  or  fra  the  payment  of  otbw 
claims,  hi  the  abseEOce  of  an  agreement  between 
the  parUea  to  that  effect  Ix^  t.  Bank,  86 
Va.  690^  U  S.  E.  104;  Beynea  t.  Dumont  130 
U.  S.  364, 0  Snpk  Ot  486;  Wyckoff  t.  Anthony, 
90  N.  Y.  442;  1  Jonea,  Liens,  1 261;  1  Mone, 
Banks.  1826, 

Whether  the  facts  and  drcumstances  of  this 
case  are  sufficient  to  raise  such  an  Implied 
agreement  on  tbe  part  of  Bacon,  the  Indonei; 
aa  would  authorise  the  bank  to  hold  his  stock 
aa  collateral  to  secure  the  payment  ot  the  notes 
in  oontroTersy,  tiba  Judges  ^our  sitting  In  Uw 
case)  are  equally  dlvldad. 

It  follows  from  what  baa  been  said  that  the 
deoee  oomplalnTirt  of  must  be  afflmsda 


BBE/rON  et  ox.  ^.  JOHNSON  et  nz. 
(Supreme  Court  of  An>eal8  of  ybgbda.  July  1. 

1897.) 

Braomo  Pbrtobiiaiiob— Pakol  Coxtbaoes  «o 

COVTBT  liAVD. 

A  parol  contract  for  Uie  sale  of  land  wUl 
not  be  enforced  where  the  only  artdence  of  the 
contract  consists  of  testimony  of  declarations 
made  by  the  Tendor,  In  none  of  which  Is  he 
said  to  nave  made  any  reference  to  the  con- 
tract r^ed  on,  and  it  does  not  appear  whether 
the  act  prored  in  part  performance  was  done 
before  or  after  tb»  alleged  n^dng  of  the  eon- 
tract  nor  that  a  recusal  of  full  execution  of 
the  contract  if  It  eziiL  wonid  operate  as  a 
fraud  on  the  parties,  and  place  them  In  a  situ- 
ation which  does  not  Ue  in  compensatiou. 

Appeal  from  circuit  court  Ruasell  coun^. 

Bill  by  Jamea  8.  Helton  and  wife  against 
P.  Ij.  Johnson  and  wife.  From  a  decree  tor 
defOndants,  complainants  appeal.  Affirmed. 

B.  S.  Finney,  tx  appeOanti.  Wm.  BL 
Bum%  for  arooPoea. 

OABDWBLL,  J.  This  is  an  an>eal  from 
a  decree  of  the  drcult  court  of  Buasell  coun- 
ty dismissing  appellants'  bin,  filed  for  the 
purpose  of  setting  aside  a  deed  of  couTcyance 
from  J<^  Johnson,  Sr.,  to  P.  U  Johnson 
and  his  wife,  of  a  tract  of  77  acr^  of  land, 
lying  in  Russell  county,  and  to  q^iflcally 
enforce  against  the  heirs  of  John  Johnson, 
Sr.,  who  had  died,  a  parol  contract  alleged 
to  have  been  made  by  him  In  his  lifetime  with 
appellants,  for  the  salo  oC  the  tract  oC  77 
acres  of  land  to  them. 

The  bill  allegea  that  appeUants,  J.  8.  Hd- 
ton  and  wlfe^  the  latter  being  a  daughtu  of 
John  Johnson,  Sr.,  bad  made  with  the  latter 
in  his  lifetime  two  rarbal  cfrntzacls  co 
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the  tract  of  land  In  question.  The  first  la 
isald  to  have  been  made  In  1879,  whereby  It 
was  agreed  that  if  appellants,  who  were  liv- 
ing about  20  miles  from  J{^maon,  In  Kussell 
county,  would  more  to  his  home  upon  this 
tract  of  land,  and  support  and  maintain  blm 
during  his  life,  they  (appellants)  should  have 
absolute  control  and  possession  of  the  land 
and  the  Inctnne  therefrom  during  Johnson's 
life,  and  at  Us  death  one-tMrd  of  the  farm  In 
fee  simple,  the  mnainlng  two-thirds  to  go  at 
Johnson's  death  to  his  two  infant  sons,  James 
B.  and  Balfour  Johnson,  who  were  to  stay 
on  the  farm,  and  work  with  app^lants.  The 
second  Is  claimed  to  have  been  made  after 
appellants  had  moved  to  the  farm.  Improved, 
cultivated,  and  managed  It  for  several  years, 
and  after  the  two  sons  of  Johnson,  Jsmes  B. 
and  Balfour,  had  left  or  abandoned  the  farm, 
whereby  appellants  were  to  buUd  a  more 
comfortable  dwelling  house,  and  continue  to 
support  and  maintain  the  elder  Johnson,  and 
Improve,  fence  up,  and  clear  out  the  farm, 
so  that  it  would  furnish  them  a  more  bountl- 
ful  support,  Johnson  agreeing  that  appellants 
should  have  the  fee  simple  to  the  whole  farm. 

After  alleglt^  that  appellants  had  fully  per- 
formed these  contracts  on  their  part.  Involv- 
ing an  outlay  la  labor  and  money  of  not  less 
than  from  six  to  eight  hundred  dollars,  the 
bill  charges  that  P.  L.  Johnson,  the  son  of 
John  Johnson,  Sr.,  and  Jane  Johnson,  wife 
of  P.  L.  Johnson,  who  live  within  one  mile  of 
appellants,  and  well  knowing  of  the  contract 
between  them  and  John  Johnson,  Sr.,  and  ot 
the  faithful  performance  of  the  contract  by 
the  t^pellanta,  tranduloitly  induced,  persuaded, 
and  enticed  John  Johnson,  Sr.,  In  the  last  dasrs 
of  his  life,  and  about  two  or  three  months  be- 
fore his  death,  In  1892,  to  leave  his  home 
with  appellants,  and  go  to  theirs,  and  that, 
1^  reason  of  bis  being  very  old,  childish,  and 
Izkflrm,  persuaded  him  only  a  few  weeks  be- 
fore Ills  death  to  make  to  them  (P.  L.  John- 
woD  and  wife)  a  deed  of  conveyance  for  the 
tract  of  77  acres  of  land. 

Tbe  deed  thus  attacked  was  made  by  John 
Jcdmson,  Sr.,  on  the  6th  of  April,  1892,  con- 
veying to  P.  L.  Jolmson  and  his  wife  the  tract 
of  land  In  question,  the  consideratlm  set  out 
for  the  conveyance  being  natural  love  and 
affection  that  the  grantor  had  for  his  son  P. 
L.  Jotmstm  and  Sarah  J.,  his  wife,  and  the 
sum  of  $800  In  hand  paid  by  the  grantees  to 
Sie  grantor,  the  receipt  of  which  la  acknowl- 
edged, and  it  was  recorded  April  9, 1892. 

There  I9  not  a  adntUla  of  proof  adduced  by 
the  appdOantB  to  sustain  the  charges  of  fraud 
in  tbe  procurement  by  P.  L.  Johnson  and 
wifto  of  this  deed  (which  are  denied  by  tiie 
anawor  of  P.  L.  Johnson  and  wife),  or  to  dis- 
prove that  the  money  was  paid  by  P.  L.  Jtrtm- 
stm  to  ttte  grantor,  as  acknowledged  in  the 
deed;  and  ttie  proof  to  estatdlsh  the  verbal 
contracts,  alleged  In  Uie  UU  to  liave  been  en- 
tered Into  by  John  Johnscm,  Sr.,  wlQi  tbe  ap- 
pellants, UlMb  very  far  short  of  that  required 
to  warrant  the  enforcement  of  a  parol  con- 


tract for  the  sale  of  land.  It  la  vague  and 
Indefinite,  consisting  only  of  statements  of 
witnesses  as  to  certain  declarations  made  by 
John  Johnson,  Sr.,  in  his  lifetime,  In  none  of 
which  Is  he  said  to  have  made  any  reference 
to  the  contract  relied  on,  from  which  even  an 
inference  could  be  drawn  that  he  recognized 
that  he  had  made  the  contract  with  appellants 
that  they  seek  to  enforce.  In  none  of  these 
statements  said  to  have  been  made  by  tbe 
elder  Johnson  does  he  refer  to  tite  bnUdlng 
of  the  house  by  the  appellants,  upon  which 
they  r^y  as  the  consideration  for  tbe  con- 
tract whereby  they  were  to  have  the  wh<de 
of  the  tract  of  land  In  fee  simple^  It  Is  shown 
that  appdlants  did  bnlld  or  remodd  the  dwdl- 
Ing  on  the  farm,  and  erected  some  outbuild- 
ings; but  it  does  not  appear  whetlier  or  not 
these  buildings  were  put  up  tiefore  after 
the  two  sons  James  and  Balfour  left  the 
farm;  nor  Is  It  shown  that  appellants  made 
any  outlay  for  the  support  and  maintenance 
of  the  elder  Johnson  beyond  the  purchase  for 
him  "on  one  occasion  ot  a  pair  of  pants." 
They  did  not  pay  the  taxes  on  the  land,  nor 
any  of  the  expenses  In  keeping  the  farming 
Implements  In  order,  or  In  shoeing  the  team 
used  on  tbe  farm,  all  of  which  is  proven  to 
have  been  paid  by  Johnson  himself.  Instead 
of  being  proved,  as  alleged,  13iat  the  mppti- 
lant  James  S.  Heltcm  was  engaged  In  a  lu- 
crative business,  and  was  In  comfortable  cir- 
cumstances  when  Johnson,  Sr.,  Induced  him 
to  enter  Into  the  first  contract  alleged,  the 
proof  19  that  he  was  living  on  rented  land, 
and  without  personal  prop«ty  other  than  bis 
household  goods,  and  perhaps  one  cow,  while 
John  Johnson,  Sr.,  had  sufficient  atuxik  and 
farming  impl^ents  and  other  personal  prop- 
erty by  tbe  use  of  which  Helton  was  enabled 
to  cultivate  the  land,  and  thereby  make  for 
himadf  and  family  a  far  better  support  than 
he  had  ever  made  for  them  before.  One  ot 
appellants'  own  witnesses  testified  that  be 
(Ti^tness)  wrote  three  wills  tm  John  Jobnaoa, 
Sr.,  while  Hdton  and  his  family  were  living 
with  him;  that  by  the  first  he  willed  his  land 
to  Urs.  Helton  and  his  two  Inftwt  sons;  hr 
tbe  second,  wrtttoi  same  five  or  six  years  be- 
fore his  death,  he  willed  the  farm  equally  to 
Mrs.  Heltw  and  his  son  Balfour  Johnaoa', 
and  by  a  third  to  Mrs.  Helton  and  ha  diU- 
dren,— all  of  which  wills  the  testator  after- 
wards destroyed,  or,  at  leasts  fbej  1uit«  not 
been  found. 

It  was  said  by  OiIb  court  In  Wright  Y.  Pock- 
et, 22  Oxat  874,  that  tiie  grounds  optm  whtdi 
parol  agreements  for  the  sale  of  land  wHl  be 
enf<»ced  are  as  follows:  "First,  the  pan4 
agreement  relied  on  must  be  certain  and  defi- 
nite in  liB  twms;  seomid,  tb»  acts  proved  tai 
part  performance  must  refer  to,  reenlt  tnaa, 
and  be  made  in  pursuance  oC  the  agreomsnt 
made;  third,  the  agreonent  must  have  beco 
BO  far  executed  that  a  refusal  of  full  eneo* 
tion  would  operate  a  fraud  upon  the  parties, 
and  place  them  in  a  situation  which  does  not 
Vm  tai  compensation,**        ^  '  i 

Digitized  by  VjOOQIC 


ICUMFOWEB  T.  GITT  or  BRISTOL. 


582 


VbB  prlndples  ennnciated  In  tliat  case  bave 
been  so  frequently  repeated  by  this  court  that 
they  are  now  recognized  aa  the  settled  law 
of  the  state,  and  as  controlUuf  cases  of  the 
character  now  before  us;  and  enough  has 
been  said  of  the  evldrace  relied  on  to  show 
that  It  wholly  falls  In  this  case  to  entitle  the 
appellants  to  the  enforcement  of  th^  alleged 
contract. 

There  Is  no  error  In  the  decree  appealed 
from,  and  It  Is  therefore  afllrmed. 


(M  Tft.  717} 

MUMPOWUR  T.  OITY  OF  BRISTOL, 
^opreme  Oonrt  of  Appeals  of  Tir^nla.  July  1, 
18970 

WmAT  CAUBBS  or  &0TIO^  SUBTTTS. 

Under  Code,  {  2656,  deelarlne  that  an  ac- 
tion of  case  "for  the  waste  or  destruction  of 
or  damage  to  any  estate  of"  decedent  sarvlTes, 
an  aeUon  of  ease  for  damsKes  for  the  mallclqiu 
suing  out  of  an  Injanction  against  plaintiff, 
whereby  the  operation  of  bis  mill  was  sus* 
pended.  does  not  sorrlTe,  since  the  damage 
mmtioned  In  the  statute  must  be  direct,  and 
not  consequential. 

Etrror  to  circuit  court,  Washington  county. 

Oase  by  William  EL  Mumpower  against  the 
dty  of  Bristol.  From  a  Judgment  for  de- 
fondant,  plalntlfC  brings  error.  Afilrmed. 

Fnlk^on,  Page  &  Hurt,  D.  F.  BaUey,  and 
A.  H.  Blanchard,  for  plaintiff  In  error.  J.  S. 
Aabwnth,  for  defendant,  in  anor. 

KEHTH,  p.  WllUam  H.  Mumpower  brought 
an  action  on  the  case  In  the  drcnit  court  of 
Washington  county  against  the  city  of  Bris- 
tol, and  afterwards  filed  a  declaration.  In 
vtalch,  amozw  other  things,  he  avers  that  he 
Is  the  owner  of  a  certain  tract  of  land  situ- 
ated In  the  county  of  Washington  upon 
which  there  Is  a  mill  operated  as  a  grist  or 
custom  mill,  the  machinery,  appliances,  and 
contrivances  of  which  are  propelled  by  wa- 
ter of  creek,  first  collected  and  detain- 
ed In  a  dam  situated  upon  said  tract  of  land, 
wbieh  dam  was,  and  still  is,  the  property  of 
the  plaintiff.  In  October,  1891,  the  def^d- 
ant,  the  city  at  Bristol,  filed  a  bill  In  chan- 
cery In  the  circuit  court  of  Washington  coun- 
ty, praying  for  and  obtaining  an  injunction 
against  the  plaintiff  restraining  him  from  the 
free  and  rightful  use  of  the  waters  of  said 
creek  for  the  purpose  of  propelling  and  run- 
ning bis  mill.  This  Injunction  remained  op- 
erative until  the  13th  day  of  July,  1893,  and 
by  a  decree  of  the  court  of  apprals  of  Vir- 
ginia the  bill  of  the  of  Bristol  was  dis- 
missed, and  the  Injunction  vacated  and  an- 
nulled, but  1^  tbls  doCTee  no  damages  wttft 
allowed  or  awarded  him  against  the  city  oC 
Bristol,  or  any  provision  made  tor  their  re- 
covery. 

Tlie  plaintiff  tban  arm  that  by  reason  of 
the  malicious  obtaining  and  suing  out  of  tho 
•aid  injunction  without  probable  cause  he 
wa«  greatly  Injured  In  his  business  and  em- 
ployment of  running  and  operating  his  mUI. 


and  was  deprived  of  great  profits  and  gains 
by  reason  thereof,  and  that  his  losses  and 
charges  in  and  about  the  chancery  cause 
aforesaid  amount  together  to  the  snm  of 
$1,800. 

The  defendant  pleaded  not  guUty,  and  for 
a  further  plea  the  defendant,  Its  counsel, 
Bays  "that  the  said  several  causes  of  action 
In  the  said  declaration  mentioned  did  not, 
nor  did  any  or  either  of  them,  acomo  to  the 
plaintiff  within  one  year  n^  before  the 
commencement  of  this  suit  In  manner  and 
form  aa  the  plaintiff  hatb  abore  thereof 
complained  against  it" 

The  plaintiff  objected  to  this  plea,  but  t^e 
court  overruled  bis  objection,  and  permitted 
the  plea  to  be  filed,  whoreupon  laane  waa 
Joined  upon  both  pleas. 

Upon  the  trial  of  the  case  btf  ore  a  Jury 
the  court,  at  the  instance  of  the  defendant 
Instructed  the  Jury  as  follows: 

"The  court  Instructs  the  Jury  that  If  they 
believe  from  the  evidrace  that  the  period  of 
one  year  had  elapsed  since  the  dissolution  ot 
the  injunction  before  this  suit  was  Institut- 
ed, then  the  plalntUTs  demand  Is  barred  by 
the  statute  of  llmItatloDS»  and  thoy  must  find 
for  the  defendant." 

To  the  giving  of  this  Instruction  the  plain- 
tiff objected,  but  the  court  overruled  his  ob> 
Jections,  and  thereupon  the  plaintiff,  by  coun- 
sel, excepted. 

Tb6  Jury  found  a  verdict  for  the  defend- 
ant, and  the  plaintiff  moved  the  court  to  set 
it  asld^  which  the  court  refused  to  do,  and 
entered  Judgment  for  the  defendant  Tbere- 
upon  the  plaintiff  again  excepted,  and  subse- 
qneutly  applied  to  this  court  for  a  writ  of 
error,  which  was  awarded. 

The  only  question  to  be  cmisldered  is  pre- 
sented by  the  plea  ot  the  statute  of  Ilmltar 
tions. 

Section  2927  ot  the  Oode  {fforldM  a  limita- 
tion of  five  years  In  every  personal  action 
for  which  no  limitation  is  otherwise  pre- 
scribed, "If  it  be  for  a  matter  of  such  nature 
that  In  case  a  party  die  It  can  be  brought  by 
or  against  his  representative;  and,  if  it  be 
tor  a  matter  not  ot  such  nature,  shall  Iw 
brought  within  one  year  next  after  the  rl^ 
to  bring  the  same  shall  have  accrued." 

The  plaintiff  In  error  contends  that  the  ac- 
tion In  this  case  belongs  to  that  class  which, 
In  case  of  the  death  of  a  defmdant,  could 
be  brought  against  bis  personal  TegnaBotar 
tive,  and  tor  this  position  relies  upon  section 
2flB6  of  the  Oode,  which  Is  aa  follows: 

"An  action  of  trespan,  cr  trespass  on  the 
case,  mior  be  maintained  Or  against  a  per- 
sonal r^neMntattve  for  the  takliv  or  car- 
rying away  any  goods,  or  for  the  waste  or 
destruction  at,  or  damage  to,  any  estate  of  or 
by  his  decedent** 

The  wrongful  act  which  the  defendant  la 
alleged  to  have  committed,  and  for  the  In- 
jury resulting  tn»n  which  the  plaintiff  snes, 
consisted  In  maliciously  and  wtOout  proba- 
ble cause  suing  oat  andiitffiSsQ^kA^ld^tC 
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plaintiff,  whereby  tbe  c^ratlon  of  his  mlU 
was  suspeoded.  It  Is  quite  obTlons  that  this 
Injunctlfm  did  not  operate  to  take  or  carrj 
sway  tiie  gooda  of  tbe  plalntlfl,  nor  caoM 
the  waste  or  destruction  of,  or  Inflict  any 
damage  npon,  the  estate  of  the  plalntUT.  It 
Is  true  that  the  language  ot  the  statute  Is 
eomprehenslTe,  and  embraces  damage  of  any 
kind  or  degree  to  the  estate,  real  or  personal, 
of  tiie  person  ag^ered;  bot  the  damage 
must  be  direct,  and  not  the  consequential  la- 
jury  or  loss  to  the  estate  which  flows  from  a 
wrongful  act  directly  affecting  ttx9  penon 
only.  No  part  of  the  defendant's  property 
was  taken  or  carried  away;  no  part  of  It 
was  wasted  or  destroyed;  the  plalntUl's  use 
of  his  property,  and  not  the  property  Itself, 
was  affected  by  the  act  of  which  be  com- 
plains. 

We  are  of  opinion  tbat  sncb  a  right  of  ac- 
tion does  not  snrrlTe,  and  that  It  waa  barred 
by  tbe  limitation  of  one  year. 

miere  Is  no  error  in  the  Judgment  com- 
plained of,  and  tt  la  aflbrmed. 


AZBBff  ADM'R  t.  NORFOLK  &  W.  R.  00. 
^oprone  Court  of  Appeals  of  Tlrgiida.  July  1, 
1887.) 

AooiDBira  AT  Bailboad  OsossnreL 

A  person,  at  8  p.  ul,  sotn?  north,  with- 
out prerioaBly  looking  at  the  gateman,  while 
on  or  near  a  well-Uihted  track,  south  of  a 
freight  train  moring  west,  was  stmek  bj  a 
passenger  train  baddng  to  the  east  add, 
that  he  was  guilty  of  contributory  negligence 
for  not  looking  before  he  attempted  to  cross 
the  track,  and  there  could  be  no  leeorery  of 
damages  though  the  railroad  company  was 
guilty  of  negligence. 

Error  to  corporation  court  of  Roanoke. 

Action  by  R.  W.  Ayers*  administrator 
against  the  Norfolk  ft  Western  Railroad 
Company.  From  a  judgment  for  defendant, 
plaintiff  brings  error.  AfOrmed. 

Hardaway  &  Payne  and  8.  B.  Jonea,  tx 
Idalntifl  m  error.  Watts,  Robertson  Jk  Rob- 
ertson, for  defendant  in  enxnr. 

BUCHANAN,  J.  The  plaintiff  In  error 
brought  his  actkm  to  recover  damages  from 
the  defendant  company  tos  negligently  nm- 
ning  one  of  its  engines  over  hla  Intestate,  and 
thereby  causing  hla  death. 

TtM  case  was  heard  by  the  court  npon  a 
demurrer  to  the  oTldence,  and  a  judgment 
rendered  in  favor  of  tbe  defendant,  and  to 
that  judgment  this  writ  of  uror  was  award- 
ed. 

A  jury  would  have  be«i  warranted  in  flnd- 
ln|^-lttdeed,  the  evidence  deai^  Bhow»~4hat 
the  d^endant  was  gnllty  of  n^gence  in 
the  management  of  its  engine  when  the  in- 
Jury  complained  of  was  inflicted.  Unless 
tbe  plalBtlfl's  Intestate  was  goU^  of  eon- 
trlbntcny  negligence,  he  was  entitled  to  re- 
cow. 

It  appeals  tha^  aboat  8  o'clock  on  tbe 


evening  of  the  accident,  tbe  deceased  was 
walking  north  on  the  aldewalk  of  Jefferson 
street,  in  the  dty  of  Roanoke.  When  he 
reached  a  point  near  where  the  street  and 
the  railroad  tra^  Intersect,  he  stcq^ped.  At 
that  time  a  frel^t  train,  consisting  «t  tn 
engine  and  some  20  or  25  cars,  was  moving 
slowly  across  the  street  to  the  weet  Before 
tliat  train  had  cleared  tbe  street,  he  either 
stepped  upon  the  track  south  of  and  next  to 
the  one  upon  which  the  fre^ht  train  was 
running,  or  he  approached  so  near  to  it  that 
a  passenger  engine,  without  cars,  which  was 
backli^  to  tbe  east  on  that  tnwk,  stmck  him, 
and  Inflicted  the  Injuries  from  which  he  died. 
Across  this  street,  which  was  much  travded. 
tbe  defendant  had  erected  gates  upon  either 
side  of  Its  tracks,  llkese  gates  were  lowered 
when  trains  were  passing,  and  raised  when 
the  way  was  clear.  They  only  extended 
across  the  street,  and  not  across  the  pave- 
ment on  either  side  of  the  street  Th^  were 
down  when  the  deceased  first  reached  tbe 
crossing.  It  Is  omitended  \ij  the  plaintiff  in 
error  that  before  the  deceased  had  started 
to  cross  the  tracks,  or  bad  reached  the  point 
where  he  was  Injured,  the  gates  were  being 
raised,  and  he  was  thus  Invited  to  proceed 
on  his  Journey. 

The  evidence  does  not  sustain  this  conten- 
tion. One  of  the  plaintiff's  wltnessea,  who 
did  not  aee  the  deceased  when  he  was  in- 
jured, proves  that  when  he  heard  him  hal- 
loo or  cry  with  pain,  he  looked  aronnd,  and 
the  gates  woe  tiien  halfway  up.  At  this 
time,  however,  the  freight  train  and  engine 
had  eiucb  deared  the  street,  as  Is  clearly 
shown  by  the  unomtradicted  testimony  of 
Shettuck,  a  witness  for  the  d^endant;  who 
proves  that  the  gates  remained  down  imtfl 
both  the  freight  train  and  tbe  engine  had 
passed  over  the  street  Thwe  la  no  evi- 
dence tending  to  show  that  ttie  deceased 
was  looking  In  the  direction  of  the  gates 
when  or  Immediately  before  he  was  injored. 
If  he  bad  been  looking  towards  gates  on 
the  side  of  tbe  street  where  be  was,  he  woidd 
have  sera  the  passenger  engine  n.'pgxomcA- 
ing,  for  the  gates  were  between  him  and  the 
engine.  The  freight  train  was  between  him 
and  the  gates  on  tbe  other  side  of  tbe  railroad 
tracks.  There  Is  no  evldmce  whatew  that 
the  deceased  saw  the  gates,  or  was  misled 
1^  the  gateman,  when  he  stwted  to  croos  ttie 
track,  even  If  they  woe  then  btfng  raised, 
which  tbe  evidence  shows  was  not  the  fart 

It  is  clear  from  the  uncontradicted  evi- 
dence In  flie  case  that  the  dec^ued  started 
to  cross  tbe  railroad  track  befm  the  trei^t 
train  had  passed,  and  that  he  reached  tbe 
point  where  he  was  Injured  without  looking 
In  the  direction  from  which  tiie  oiglno  came 
that  did  the  Injury.  The  evidence  la  also 
clear  and  conclusive  and  uncontiaaictod  -Uiat 
the  crosiU^  was  Ut  np  by  electric  lli^ta.  and 
that  he  could  have  seen  the  engine  wtthoat 
dUBcnIty  It  he  had  looked,  to  tbe  ttreetlaa 
from  which  it  wngonida^LjOOgTe 
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It  b  thfl  HttM  lair  of  this  itate^  ud  sen- 
«rftll7*  Iwtora  a  pantm  attenv^  to  crow 
a  railroad  track,  bo  muBt  look  and  listen, 
except  In  cbmo  ot  a  pecOUar  natnn,  vben 
tlien  aro  facta  tlw  peif onnanco 

of  that  dntj;  andi  If  he  faOo  to  do  this,  ho 
cannot  TeooTa*,  althongh  tiw  railroad  com- 
pany Is  gnlltj  at  negUgenc^  unless  after 
it  dlscoToed  his  pern,  or  onght  to  have  discov- 
ered It  hy  the  exercise  of  oidlnaxy  care^  it 
might  bare  averted  the  Snjnzy.  Lac^s 
Case  (Va,)  26  B.  B.  884;  Johnson's  Case.  81 
Va.  171,  21  8.  BL  2S8;  Bogan  t.  Tyier,  99 
Ya.  Ifl^  IT  8.  BL  723;  Marks*  Case,  88  Tk. 
1,  18  &  B.  209:  8  BUlott,  B.  B.  f  1166. 

There  is  nothing  in  this  case  to  take  It  out 
of  the  geaersl  rule.  The  Judgment  coai' 
plained  of  must  be  afflrmed.  . 


(9t  V».  716) 

8PENCS)  T.  REPASS  et  sL 
(Sivmot  Gout  of  ^^^^     Vlxa^aia.  SvSj  1» 

FlUVDDLBRT  COirTBTAKOBS—HOIBllTD  AlTD  WlPR— 
COHVBT  AHOBS— GOKSIDKIunOir—  BTIDBKCB— JH- 
PBOTBMBIttB— BXBODTIOXS— Lisa  — BlOHlB  DV 
.CBBDrrOBS. 

Lin  1880.  In  absence  of  the  wife,  deeds 
were  made  to  hosband  and  wife  jointly  for 
propertT  psld  for  with  her  money.  On  the 
wife"!  objecting  to  this,  a  third  person  wss  re- 
qnested  to  draw  a  bond,  and  attest  the  has- 
band*!  slimatnre  thereto,  which  bond  was  re- 
tained by  her  antil  1894,  and  was  then  snr> 
rendered  to  the  husband  upon  bis  deeding  to 
her  Us  interest  in  lafd  property,  which  was 
not  worth  more  than  the  amonnt  of  said  bond 
and  interest  fidd  to  establish  with  deamess 
and  certainty  that  her  title  waa  obtained  la 
good  faith  as  against  his  creditors. 

2.  Objections  to  the  competency  of  a  witness 
not  made  until  after  cross-examination  are  of 
no  BTail,  where  the  Incompetency  was  prerl- 
ousiy  known. 

3.  A  wife,  In  a  eontest  with  her  husband's 
creditors,  may  ihow  the  cancellation  of  a  bond 
due  from  him  to  her  as  sufficient  consideration 
for  a  deed,  though  she  nerer  gave  In  the  bond 
for  taxation,  and  under  the  statute  no  action 
thereon  could  be  maintained  natll  the  taxes 
were  paid. 

4.  An  execution  creditor  seeking  to  set  &dde 
a  deed  in  trust  for  other  creditors  of  leviable 
property  Is  not  entitled  to  an  order  directing 
the  sale  of  such  property  anbject  to  sach  cred- 
itom'  interests,  where,  under  Code  1887.  1  3SS7, 
the  lien  of  his  writ  had  ceased  for  wut  of  a 
levy  before  the  retom  day  thereof. 

Appeal  from  drcolt  oomt,  Smjihe  comity. 

Suit  by  John  W.  ^nce  ag^nst  George  B. 
Repass  and  others.  From  a  decree  tor  de- 
fendants, complainant  appeals.  Affirmed. 

G.  B.  Thomas,  for  appellant.-  B.  F.  Buch* 
anan,  Dickenson  &  Goodell,  and  J.  H.  Oll- 
inore^  for  appellees. 


HARBISON,  J.  The  Object  Of  this  suit  was 
to  set  aside  two  deeds  made  by  George  B. 
Bepass  on  the  9th  day  of  March,  1891,  re> 
corded  on  the  14th  of  July,  18m.  and  to  sub- 
ject the  property  conveyed  therein  to  the 
satlslbcUon  of  a  judgment  in  favor  of  appel- 


lant  against  the  grantor,  upon  the  ground 
that  the  deeds  wwe  made  to  binder,  delay, 
and  defraud  Us  creditors.  The  first  deed 
eonv^od  to  Martha  Bepass,  the  wife  «f 
QofHge  B.  Bepass,  the  undivided  half  inter- 
eat  of  the  latter  in  two  tracts  of  land  held 
HOntLj  with  his  wife:  the  consideration 
stated  tm  the  face  ot  the  deed  being  ¥1.2{M} 
in  hand  paid.  The  second  deed  conveyed  to 
B.  8.  Bepass,  trustee,  live  stodc,  farming  im- 
plements,  and  a  growing  crop  of  wheat,  to 
secure  certain  creditors  named  therein. 

The  Judgmoit  sovgbt  to  be  «ift»ced  was 
obtained  Soptember  11,  1894,  and  docketed 
September  18,  1894,  about  two  months  aftw 
the  reoordatioa  of  ttie  deeds  attadted. 

It  appears  that  In  January,  1880,  Mrs.  Be- 
Iiass  and  her  husband  determined  upon  the 
purchase  of  two  adjoining  tracts  of  land,— 
aatt  eontshdng  47%  acres,  at  ^27.60;  and 
the  otter,  containing  61  acres,  at  |1,100.  The 
deed  conveying  the  first  or  smallor  tract  was 
made  In  January.  188(^  and  the  deed  convey- 
ing the  second  or  laiger  tract  was  made  Sep- 
tember 1,  1880.  It  is  shown  that  the  hus- 
band ot  Mrs.  Bepass  was  poor,— worth  about 
flOO;  which  he  liad,  a  year  before  this  pur- 
chase, invested  in  a  team,— and  that  the  isnd 
was  paid  for  in  cash  wltii  the  means  ot  the 
wife;  about  $1,100  thereof  being  paid  to  the 
vendim  by  an  uncle  of  Mrs.  B^ass  in  dls- 
charge  of  a  bond  held  by  ha  against  him, 
whidk  represented  a  settlement  ot  her  estate 
theretofore  in  his  hands  as  guardian.  Tlie 
residue  of  the  purchase  mon^  waa  p^  to 
the  vendors  sn  aunt  ot  Mrs.  Bepass  as  an 
advancement  to  her  niece.  Mrs.  Repass  was 
not  inesent  when  the  deeds  to  the  land  were 
pr^ared,  and  on  the  1st  ot  September.  1880, 
—the  date  ot  the  deed  to  the  larg^  trad^— 
She  fflscovered  fOr  the  first  time  that  the  land 
In  both  deeds  had  been  conveyed  so  as  to 
give  her  husband  a  joint  and  equal  Interest 
therein  with  herself.  She  promptly  objected 
to  this,  si^ng  she  had  piUd  tor  tiie  land,  and 
that  the  deeds  should  be  made  to  her  alone, 
and  demanded  that  something  should  be  done 
to  protect  her  rights.  Therei^n,  In  order 
to  avoid  the  expense  ot  preparing  and  exe- 
cuting new  deeds,  she  settled  the  matter  by 
taking  her  husband's  bond  tw  8S18.7B,  dated 
September  1,  V^SO,  and  payable  one  d^  aftor 
date,  with  interest  from  date,  as  the  evidence 
of  money  loaned  him  1^  hev  to  pay  for  that 
half  of  the  land  conveyed  by  the  deeds  to 

Mm, 

This  bond  was  held  by  Mrs.  Bepass  as  an 
evidence  of  debt  against  her  husbsnd  tmtil 
March  8,  1894,  when  It  was  surrendered  In 
consideration  ot  the  deed  fn»n  him  ot  that 
date  conveying  bet  his  half  inters  in  the 
land. 

It  Is  well  settled  that  transactions  between 
husband  and  wife  must  be  tAoeely  scrutinis- 
ed, to  see  that  th^  are  fair  and  honest,  and 
not  mere  contrivances  resorted  to  for  the 
purpose  of  placing  the  husband's  property 
beyond  the  reach  of  Us  creditpr^  jiod  HiaJ 
Digitized  by 
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In  ft  oontett  between  tbe  CTedltors  of  a.  tauh 
band  and  tbe  wife  tbe  burden  of  protrf  ia  np- 
on  her  to  abow  dear  and  latlafactfHT 
dence  the  bona  fldea  of  tbe  transaction.  In 
all  such  cases  the  [iresamptlons  are  In  faror 
ot  tbe  creditors,  and  not  In  faror  of  the  title 
of  tbe  wife.  Darden  t.  Fec^ruson  (Va.)  27  8. 
E.435;  Flynn  T.  Jackson,  83  Ta.  841,  25  &  E. 
1.  Nor  Is  the  mere  holding  of  a  bond  sudl- 
dent  evidence  that  at  the  time  the  bond  pnr> 
ports  to  have  been  slven  It  waa  recognized 
as  a  debt,  and  tbat  both  husband  and  wife 
Intended  to  occupy  the  relation  to  each  other 
of  debtor  and  creditor.  The  burden  Is  upon 
tbe  wife  to  show  that  the  original  transac- 
tion represCTted  a  loan  by  her  to  the  hus- 
band, and  a  contemporaneous  promise  on  bis 
part  to  pay  the  debt;  otherwise  what  was 
originally  a  gift  to  aid  the  husband  In  busi- 
ness, and  used  by  him  as  a  basis  of  credit, 
could  subsequent^,  when  he  became  In- 
TolTed,  be  converted  Into  a  d^  to  his  wife, 
and  thus  perpetrate  a  fraud  tq)od  bis  cred- 
itors with  the  utmost  facility  and  Impunity. 

Tbese  are  stringent  rules  against  the  wife, 
and  In  tKvoe  of  the  creditor.  Applyliv  them, 
however,  with  their  full  tbrce  to  the  case  at 
bar.  I  am  of  opinion  that  Mrs.  Repass  has  suc- 
cessfully borne,  aud  fully  met,  the  heavy  bur> 
6m  imposed  upon  her,  and  has  eatabllahed  t^lUi 
clearness  and  certain^  that  ber  purchase  was 
a  bona  flde  transaction. 

She  has  shown  by  conclusive  evidence  that 
her  money  boui^t  the  land  In  question;  that 
the  moment  she  dtecovered  the  deeds  had  been 
made  to  bar  husband  Jointly  with  hoaelf  she 
demanded  reparation,  and  at  the  same  time* 
as  a  settlement  of  the  matter,  agreed  to  let 
him  keep  the  land  as  conveyed,  and  required 
him  to  execute  to  her  his  bond  in  an  amount 
equal  to  one-half  the  purchase  money,  as  tbe 
evidence  of  money  loaned  him  by  h&  to  pay 
for  that  half  of  the  land  conveyed  to  him. 
It  appears  that  she  took  the  precaution  to 
have  a  dlslntwested  witness  prepare  thia 
bond,  and  attest  tbe  signature  of  her  husband 
thereto;  that  she  continued  to  hold  the  bond 
as  a  debt  against  her  husband  until  It  was 
settled  by  ber  purchase  of  hla  half  of  the 
land.  It  fnrther  appears  that  at  the  time  of 
the  purchase  nothing  had  been  paid  on  the 
bond;  that,  with  the  Interest,  It  amounted  to 
the  full  value  ot  the  land  conveyed  In  consid- 
eration thereof. 

It  is  ccoitended  that  Mrs.  Repass  was  not  a 
competent  witness,  and  that  tbe  circuit  court 
erred  In  admitting  her  testimony.  It  la  suffl- 
eleat  to  s^  on  this  point  that  this  witness 
was  namlned  In  chief,  elaborately  cross-ex- 
amined, re-examined,  and  her  dep(»Ition  sign- 
ed without  objection.  When  the  Incompe- 
tency  of  a  witness  Is  known,  objection  to  tbe 
competency  oi^ht  to  be  made  before  the  ex- 
amination in  chief;  at  least  It  cannot  be  made 
after  cross-examination.  Pillow  v.  Improve- 
ment Co.»  92  Ta.  144,  28  S.  B.  82, 


There  Is  no  force  In  the  contention  that  Mis. 
Bepaaa  did  not   va  In  tUa  bond  Cor  taratlon 

and  that  she  has  thereby  incurred  the  penalty 
ot  the  law,  which  la  tbat'ahe  aball  not  rec»v« 
the  same  until  the  tax  and  penalties  Imposed 
have  been  ptid.  If  the  government  has  suf- 
fered any  wrong  by  her  fAlture  to  return  the 
bond,  appellant  is  nndw  no  obllgaliMi  to  le- 
dresa  that  wnmg.  It  Is  tme^  the  commtm- 
wealth  denies  her  citizens  the  use  of  bar 
courts  tor  the  enforcement  of  debts  that 
ought  to  be  and  have  not  been  returned  for 
taxation  until  the  tax  and  iienalttes  Imposed 
have  been  paid,  but  Mrs.  Repaaa  Is  not  ask- 
ing the  aid  of  the  court  for  the  collectioQ  ot 
thia  bond,  bat  has  settled  and  collected  It  her- 
self, as  already  shown. 

The  contention  In  tiie  court  below  Uiat  c»- 
tain  Improvements  pnt  upon  the  land  by  the 
husband  should  have  be«i  ascertained,  and 
the  value  thereof  charged  upon  flu  land  In 
favor  of  appellant,  was  abandoned  at  bar,  and 
therefore  need  not  be  considered. 

As, to  the  deed  of  trust  executed  by  George 
B.  Repass  conveying  live  stock,  farming  Im- 
plemmts,  and  a  growing  crop  of  wheat  to  E. 
S.  R^uss,  trustee,  to  secure  certain  creditors 
named  therein,  the.  evidence  shows  ttiat  tbe 
debts  secured  are  bona  fide  unsettled  obliga- 
tions of  the  grantor,  which  he  had  the  right 
to  secure,  and  that  the  charges  of  fraud  made 
In  the  UU  In  regard  to  the  executlm  of  this 
deed  are  wholly  nnsustalned. 

It  is,  howeva,  farther  contended  that  the 
court  erred  In  not  dIrecUng  a  sale  of  the  per- 
sonal properly  embraced  In  this  deed  of  trust, 
so  that  appellant  could  get  the  benefit,  by  rea^ 
son  of  bis  execution  lien  on  the  same,  of  any 
excess  realized  from  the  sale  after  sattstylng 
the  debts  named  In  the  deed  ot  trust 

It  Is  not  pretended  that  the  execution  which 
waa  issued  on  iq>pe11anf  a  Judgments  was  ever 
levied;  on  the  cmtrary,  it  la  alleged  In  the 
bill  that  It  was  not  levied,  and  would  be  re- 
turned "No  property,"  because  the  personal 
pwpmij  owned  by  appellant  waa  covered  1^ 
the  deed  of  trust.  The  personal  property  con- 
veyed In  this  deed  belongs  to  the  class  or 
species  ot  property  capable  of  being  levied  on, 
and  sectlcm  3587  of  the  Oode  of  1887  provides 
that  the  lien  of  a  writ  of  fieri  facias,  on  what 
is  capable  of  being  levied,  but  la  not  levied 
on,  under  the  writ,  on  or  before  the  return 
day  thereof,  shall  cease.  No  levy  having 
been  made  on  or  before  the  return  day  of 
thia  aecnUon,  appellant  had  no  lien  by  virtue 
thereof  on  tbe  personal  property  conveyed  in 
the  deed  of  trust,  and  hence  the  court  had  no 
Jurisdiction  to  enforce  payment  of  appellant's 
Judgment  by  administering  the  trust  created 
by  the  deed  In  question. 

For  these  reasons,  I  am  of  t^lnlon  tbat 
there  Is  no  error  In  the  decree  complained  of, 
and  It  must  be  affirmed. 

KEITH,       and  BUCHANAN.  absent 
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BROOKS  ct  mL  T.  HUBBLE  et  aL 

PBEBT  T.  BROOKS  et  aL 

{Btipmne  Court  of  Aweats  of  "ni^nia.  July 
1.  1861.) 

Faxol  Partitiok— Validitt— Bdrdm  of  Fboot 

— au.rribd  wohbk. 

1.  Prior  to  tiie  enactment  of  Code  1387.  I  2418, 
oo-^arcenen  could  make  partition  of  lhar  land 
1^  parol,  as  well  aa-YKf  deed. 

2.  If  one  of  snch  co-parcenera  was  married, 
her  husband  conld  mfike  partition,  which  would 
be  binding,  unless,  after  his  death,  the  wife  or 
her  heir  could  show  that  the  part  received  by  her 
husband  in  the  partition  was  less  in  value  than 
the  part  received  by  the  other  parcener. 

3.  Where  a  parol  partition  of  land  is  relied  upon 
In  defense  <tf  a  btU  for  partition  filed  by  one  of  the 
heirs,  who  was  a  married  woman,  and  whose  hus- 
band acted  for  her  in  the  maMng  of  the  partition, 
the  burden  of  proof  is  on  defendant  to  uiow,  not 
only  that  the  partition  was  made,  but  also  whidi 

E articular  lot  was  assigned  to  the  wife;  and 
ence,  where  the  wife  was  one  of  idne  hdn,  it 
was  insaffldent  to  show  merely  that  two  lots  of 
the  land  wwe  aaidgned  to  her  and  a  co-heir  joint- 
ly. 

4.  The  co-heir  and  the  husband  having  subse- 

anently  joined  in  a  conveyance  of  the  two  lota, 
le  wife  was  entitled  to  one-half  of  the  value  of 
each  of  the  lots,  in  the  absence  of  proof  at  whidi 
one  was  assigned  to  her. 

Appeal  from  clrcolt  cotirt,  TaseweU  coDnt7. 

ApiKal  from  drcult  court  of  city  of  Roanoke. 

Bill  by  Thomas  J.  Brooks  and  others 
against  James  Hubble,  Jame3  B.  Peery,  and 
others.  From  a  decree  refnsln£  to  disturb  a 
partition  set  up  by  defendants,  complainants 
appeal,  and  from  a  decree  appointing  commlo. 
sIoneiB  to  make  a  partition,  defendant  James 
B.  Feei7  appeals.  Remanded,  with  direc- 
tions. 

Chapman  ft  Offlesple,  for  appelant  Tames 
B.  Peery.  Henry  A,  Orabam  and  A.  J.  &  S. 
D.  May.  tor  Brooks  and  others.  H.  0.  Ald- 
enon  and  Gb^man  ft  OlUeaple^  tor  appellees 
James  Hobble  and  othenk 


RIELT,  J.  This  suit  was  brought  to  have 
partition  of  the  land  In  Tazewell  county,  Va., 
which  belonged  to  Henry  Marrs,  the  grand- 
father ot  the  complainants.  Henry  Marrs 
died  Intestate  about  the  year  1831,  leaving  a 
widow  and  nine  children,  one  of  whom,  Re- 
becca, had  married  John  Brooks  in  the  year 
182S.  She  and  her  husband  left  Tazewell 
county  In  1855,  and  moved  to  the  state  of 
Missouri,  where  she  died  In  1872,  and  her 
husband  In  1889.  They  also  left  nine  chil- 
dren, one  of  whom  died,  leaving  fomr  chil- 
dren. These  children  and  grandchildren, 
heirs  at  law  of  Rebecca  Brookfi,  Instituted 
this  suit  In  1890. 

The  orl^nal  bill  and  the  amended  bills  to- 
gether made  defendants  all  persons  claiming 
to  own  any  part  of  the  said  tract  of  land. 
They  Interpoeed  as  their  defense  to  the  bill 
that  the  chlldnn  of  Heniy  Marrs,  shortly  att- 
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er  his  death,  assigned  dower  In  the  land  to 
his  widow,  and  made  a  parol  parUtlon  of  the 
residue  of  the  land  among  themselves,  which 
was  valid  and  binding  upon  them  and  their 
heirs,  and  conld  not  now  be  disturbed  by 
the  complainants.  Copies  ef  several  deeds 
made  by  the  children  of  Henry  Marrs  were 
filed  as  exhibits  with  the  bills  and  answers, 
which  recited  the  fact  of  such  partition  and 
division  of  the  land  Into  nine  lots,  and  that 
one  of  the  lots  was  assigned  to  each  ot  the 
nine  children.  The  circuit  court,  by  decree 
entered  at  Its  November  term,  1893,  held  that 
a  valid  partition  had  been  made  of  the  land, 
exclusive  of  the  dow«*,  as  set  up  by  the  de- 
fendants, and  that  the  same  could  not  be  dis- 
turbed, but  appointed  commissioners  to  make 
partltl<Hi  of  the  land  assigned  to  the  widow 
as  her  dower.  It  appearing  from  the  copy 
of  a  deed  filet}  by  the  complainants,  bearing 
date  March  27,  1835.  in  which  the  fact  of 
such  partition  was  clearly  and  distinctly  recit- 
ed, and  that  lots  No.  2  and  No.  6  had  been 
assigned  In  the  division  to  James  Mairs  and 
Rebecca  Brooks,  that  James  Marrs  and  his 
wife  and  John  Brooks,  the  husband  of  the 
said  Rebecca,  had  conveyed  by  the  deed  the 
said  two  lots  to  John  Crockett,  through  whom 
James  E.  Peery  claims  lot  No.  2,  and  certain 
of  the  defendants  claim  various  parcels  of 
lot  Na  6,  but  It  not  being  disclosed  which  of 
the  two  lots  was  assigned  to  Rebecca  Brooks 
In  the  division,  the  complainants,  at  the  said 
term  of  the  court,  filed  their  amended  bill  to 
have  the  two  lots  partitioned,  and  one-half  ot 
each  assigned  to  them,  and  on  October  2, 
18&4,  the  circuit  cotirt  of  the  dty  of  Roanoke, 
to  which  the  cause  had  been  r^oved,  ap- 
pointed comml8sI(Hiers  to  make  such  partition. 
To  the  decree  of  November  term,  18^,  ot 
the  circuit  court  of  Tazewell  county,  refusing 
to  disturb  the  partition  set  up  by  the  def«id- 
ants,  the  complainants  obtained  an  appeal 
from  this  court;  and  to  the  decree  of  October 
2,  1894,  of  the  chrcult  court  of  the  dty  of 
Roanoke,  James  E.  Peery,  who  claims  lot 
No.  2,  obtained  an  appeal,  which  appeals  are 
now  being  heard  together.  The  claimants  of 
lot  No.  6  have  not  appealed. 

It  seems  to  be  well  settled  that,  by  the  com- 
mon law,  co-parceners  could  make  partition 
of  their  lands  by  parol,  as  well  as  by  deed, 
and  that  this  was  the  law  In  this  state  tmtll 
changed  by  section  2413  of  the  Oode  of  1887. 
Jones*  Devisees  t.  Carter.  4  Hen.  &  M.  190; 
BolUng  T.  Teel,  78  Va.  487;  Yancey  t.  Rad- 
ford, 86  Ya.  638,  10  S.  B.  972;  1  Lomax,  Dig. 
494;  and  2  Minor,  Inst.  439.  It  was  further 
the  law  that  In  making  such  partition.  If  one 
or  more  of  the  parceners  were  females,  and 
married,  their  husbands  could  make  partition 
between  them,  which  would  be  binding  dur- 
ing the  lives  of  their  husbands  and  after- 
wards, unless  after  the  death  of  the  husband 
the  wife  or  ber  belr  could  show  that  the  fiart 
received  hr  bet  husband  In  the  partition 
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-wu  leM  Id  Tilm  than  flM  pert  neelT«a  by 
til*  other  parcener.  1  Bac.  Ate.  449;  Jones* 
DerUwes  t.  Oartw,  mpra;  Biyan  t.  Stump,  8 
Gent  241;  and  8  LawBon,  Rights.  Bern.  4 
Prac.  I  2781.  It  satlafactcvUr  appears  from 
the  record  that  partition,  as  claimed  by  the 
defenduita,  vaa  made  of  the  land  of  H«U7 
Marrs,  except  the  part  assigned  to  his  widow 
for  her  dower,  by  the  persons  having  the 
right  to  make  It,  and  that  J<jiin  l^iooks,  who, 
participated  In  making  It  In  right  of  his  wife, 
conveyed  his  estate  as  tenant  by  the  curtesy 
In  the  lot  assigned  to  his  wife,  the  said  Re- 
becca, to  John  Crockett,  by  tbe  conveyance 
aforesaid  mode  by  James  Marrs  and  his 
wife  and  John  Brooks  of  lota  No.  2  and  No.  6 
to  said  Crockett,  but  It  does  not  appear  which 
of  the  two  lots  was  assigned  to  the  said 
Rebecca.  There  Is  no  allegation  or  com- 
plaint that  there  was  any  Inequality  In  the 
said  partition.  It  was  made  upwards  of  half 
a  centory  ago,  and  It  would  be  very  inequi- 
table and  unjust  to  permit  It  to  be  disturbed 
after  this  great  lapse  of  time  without  the  al- 
l^catlim  and  clear  proof  of  Its  Inequality. 
The  court  very  properly,  by  Its  decree  of  No* 
vember  2S,  1893,  refused  to  do  so. 

While  it  is  true  that  oral  partition  of  lands 
could  at  that  time  be  made  by  co-parceners, 
yet  where  It  Is  relied  on  as  a  defense  to  a 
bill  filed  by  one  of  the  parceners,  or  his  <nr 
her  heirs,  for  partition  of  a  certain  tract  of 
land,  the  burden  of  proof  Is  on  those  setting 
It  up  to  show  clearly  that  such  partition 
was  made;  and  it  la  not  sufficient  to  show 
simply  tbe  fact  that  It  was  made,  but  tbe 
burden  of  proof  Is  not  lifted  until  It  Is  shown 
to  whom  the  several  lots  were  ass^ed. 
Until  this  Is  done,  there  Is  only  a  partial  and 
ineffectual  compliance  with  the  obligation 
growing  out  of  the  burden  of  proof,  and  the 
defense  cannot  avail,  at  least  where  one  of 
the  co-parceners,  as  in  the  pres^it  case,  was 
a  married  woman,  and  Is  bound  the  par- 
tition only  through  the  act  of  her  husband. 

James  B.  Peery  admits  In  his  answer  that 
he  Is  In  possession  of,  and  clalmB  title  to, 
lot  Na  2,  but  denies  that  this  was  the  ahare 
allotted  or  assigned  to  Bebecoa  Brooks;  and 
the.  parties  claiming  to  own  lot  No.  6  deny 
that  they  are  In  possession  of  any  part  of  the 
share  of  Bebecca  Brooks  In  the  land  left  by 
her  father.  Nevertheless,  the  fact  Is  that 
the  very  documentary  evidence  on  which  the 
defendants  rely  to  establish  the  parol  parti- 
tion shows  that  either  lot  No.  2  or  No.  6  was 
the  share  In  the  land  which  was  assigned  to 
her,  and  that  her  heirs  are  now  entitled  to 
it  They  cannot  be  wholly  derived  of  the 
share  of  their  mother  In  the  land,  to  which 
their  right  Is  not,  and  cannot  be,  questioned, 
because  those  In  possession  r^  on  a  parol 
lurtltlon,  but  do  not  show  the  part  assigned 
to  her.  Th^  cannot  t»e  defeated  of  their 
right  to  the  land,  and  turned  out  of  court, 
sln^ily  1^  being  told  that  the  land  was  divid- 
ed, but  that  they  must  find  for  themselves,  as 
best  they  can,  the  lot  which  was  assigned 


to  their  mothv.  To  permit  tiite  would  be  s 
mockery  nptm  the  admlniatratkm  of  equity 
Jurisprudence.  Lots  No.  2  and  No.  6  woe 
Jointly  conv^ed  by  James  Ham  and  Us 
wife  and  John  Brooks— they  being  the  loti 
aaslgned  respectividy  to  Jamea  Miam  and 
Rebecca  Brooks— to  John  Opdtett  Tbm  par- 
ties now  In  possession  of  tlw  lots  claim  tltie 
to  them  through  Crockett,  and  under  tbe  said 
conveyance.  They  are  charged  with  cm- 
structlve  knowledge  that  one  ot  the  lota  be> 
longs  to  the  heha  of  Rebecca  Kooks.  The 
nature  of  thdr  defense  tanposes  upon  ttwm 
the  duty,  as  we  have  aeen,  to  show  wMc^ 
washertot  If  Ihey  do  not  do  so,  then,  as  tiw 
laat  resort  In  the  dispensation  of  Justice,  the 
cmnplaliuuita  are  mtitled  to  one-half  value 
of  each  ot  the  aald  lots,  as  was  decreed  by 
the  drcolt  court  But  we  are  unwilling.  In 
the  present  state  of  the  case,  to  proceed  to 
this  extremity^  It  does  not  Mem  possible 
that  It  cannot  be  shown  which  of  the  two 
lots  was  aaslgned  to  Bebecca  Brooke.  It  does 
not  appear  tbat  tbe  survey  and  plat  by  whldi 
the  partition  and  allotment  were  made  hare 
been  lost  or  destroyed,  or  cannot  be  produced, 
or  that  the  twoks  and  papers  of  the  survey- 
or, who  made  the  division,  have  bean  ex- 
amined. Nor  does  It  satisfactorily  appear, 
from  any  testimony  in  the  cauae,  that  the 
defendants  are  unable  to  show  which  <tf  the 
two  lots  wss  assigned  to  the  mother  of  the  com- 
plalnants. 

We  are  of  opinion  that,  before  a  final  detef^ 
TTdmtkxi  of  the  cause  la  had,  particular  tn- 
qulry  should  be  made  as  to  which  of  the  said 
lots  was  assigned  to  Rebecca  Brooks,  and  the 
cause  will  be  remanded  to  the  circuit  court 
with  costs  to  the  heirs  of  Rebecca  l&nmks. 
the  appellees  In  the  second  appeal,  as  the 
parties  substantially  prevailing,  in  order 
that  It  may  cause  such  inquiry  to  ba  mads 
through  one  ot  tta  ctmuntsslODaEa. 


BMITH  V.  PAGBIASD. 
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(Sapreme  Court  ot  Appeals  of  Tlcglnla. 

1,  1S97.) 

CoNTBAOT— Past  PaBFoufAiros— VsxDiof. 

1.  A  plaintiff  having  done  work  under  a  ipedal 
contract,  bnt  not  In  full  oompUanoe  thevwith, 
and  the  Bsme  having  been  accepted  fay  A^^^r^*, 
who  was  th^by  boiefited,  may  recover  the  cihi- 
tract  price  therefor,  lesi  oompensatlon  for  fanper- 
fectioDj  of  the  work  or  materials. 

2.  The  aoceptuce  of  work  done  admUs  bcne- 
flta  and  that  remuneration  !■  dne  tbaretor. 

8.  The  following  form  of  a  verdict  is  unobjec- 
tionable:   "We,  the  jury,  find  for  the  i^intiS. 

and  asMu  bis  damages  at  g-  ;    *  •  • 

and,  on  the  offsets  claimed  by  the  defeDdant,  we 
find  for  the  defendant,  and  sssesi  his  damages 

at  «  i  *  •  •"-where  plahitiff  bckb  for 

work  done;  and  defendant  pleads  set-off. 

Brror  to  corporation  court  of  Roanoke. 

Action  by  Morrill  N.  Packard,  trustee  ud 
assignee  of  the  Southern  Electric  Company, 
against  Oharlee  O.  Smith.  From  a  Judgment 
for  plalntUE,  defanOant  bringa  «n».  Af- 
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Soott  &  Btenles,  Cor  plaJntlfl  la  error. 
HuMbroiigh  ft  B«ll.  for  def  eDdaat  In  enor. 

OARDWBLU  J,  Tbla  suit  grows  ont  ot  m 
contract  entered  Into  May  23,  1883,  between 
plalntUT  In  error.  O.  G.  Smitli,  the  proprietor 
of  the  Hotel  Ponce  de  Leon,  Boanoke,  Va., 
and  tbe  Southern  Blectrlc  Oompany,  of  Balti- 
more, Md.,  whereby  the  latter  undertook  to 
wire  and  equip  the  hotel  premises  for  elec- 
tric lighting.  The  contract  was  made  by  a 
correepondence  between  the  parties.  The 
proposal  of  the  Southern  BUectrlc  Oompany. 
which  was  accepted  by  the  plaintiff  In  error, 
set  oat  minutely  the  work  It  proposed  to  do, 
and  the  material  to  be  used,  and  the  char- 
acter thereof,  and  concluded  as  follows: 
"This  wiring  also  inclndes  all  necessary 
safety  derlces.  cut-oute,  etc.,  to  make  this  a 
perfect  and  workmanlike  installation.  •  •  • 
We  guaranty  our  work  to  be  flrst-class  In 
every  respect  throughout,  and  to  meet  the 
approval  of  the  officers  of  the  Boanoke  Elec- 
tric Light  &  Power  Co.;  price  as  abore,  fTBO. 
*  *  *  All  work  to  be  done  In  accorduice 
with  the  rules  and  regulations  of  the  nation- 
al board  of  fire  underwriters  governing  same, 
and  subject  to  their  Inspection  and  approv- 
aL"  On  the  15th  of  Jmie.  1893;  the  appel- 
lant ordered  certain  waA  to  be  done  and 
material  furnished,  amounting  to  $6a69,  to 
be  paid  for  as  extra  work.  He  was  present 
all  the  time  daring  the  ^wgress  of  this  work, 
and  accepted  it  as  done  by  the  Soutbem 
Electric  Company,  and  continned  to  use  It 
wlthoat  objection,  the  company  claimed,  till 
after  this  suit  was  brought  In  February, 
1804,  in  the  corporation  ooort  of  Boanoke 
city  biy  the  defendant  In  error,  M.  N.  Pack- 
ard, trustee,  to  whom  the  Southern  Electric 
Oompany  had  assigned  its  assets  for  the 
payment  of  its  debts  and  liabilities.  The  ac- 
tion is  assumpsit  for  the  amount  due  under 
the  cimtract,  and  for  the  extra  -woA  done* 
the  dedaratlon  cmitfstlng  of  tbe  common 
eotmtft  and  three  special  counts.  To  the  dec- 
laration there  w«s  a  dannrier,  whlcb,  bdng 
oTefrnled,  1^  defendant  filed  a  plea  (tf  the 
graetal  issue,  a  plea  of  payment  with  ac- 
eonnt,  a  plea  of  setoff  with  account,  and  a 
special  plea  In  the  nature  of  a  plea  of  set-off. 
Issuefl  were  Joined  upon  tbeea  pleas,  and  at 
the  December  t^m,  1894,  a  trial  was  had, 
resulting  in  a  rerdlct  for  the  i^lntlfl  for 
$600.  which  the  court  set  aside.  At  the 
March  term,  1881^  a  second  trial  was  had, 
and  there  was  a  rerdlct  for  tbe  plaintiff  in 
the  following  form: 

*^ef  tiie  Jury,  find  for  tSie  plaintiff,  and 
assess  his  damages  at  $806.66,  wttii  Interest 
txtaa  August  B,  1888;  and,  on  the  offsets 
claimed  hy  tbe  defendant,  we  find  tbr  the 
defendant,  and  asnss  bis  damages  at  $3M,' 
66,  with  Interest  f»im  August  B,  1883." 

A  new  trial  was  asked  fOr  by  the  defend- 
ant, on  tiie  grounds  that  the  verdict  was  e<m- 
trazy  to  the  law  and  tbe  evldend^  misdlrec- 


tton  of  the  Jury  by  the  court,  and  that  tbe 
verdict  was  not  responsive  to  the  Issues  sab- 
mitted  to  the  Jury,  which  motion  the  court 
overruled,  and  the  case  Is  before  us  upon  a 
writ  of  error  to  l^t  Judgment. 

It  Is  not  contended  here  that  the  demnrrar 
to  the  declaration  was  lmpr(q)erly  overruled. 
The  errors  assigned  are: 

(1)  The  refusal  of  the  court  to  set  aside 
the  verdict  as  contrary  to  tbe  law  and  tbe 
evidence. 

(2)  Misdlrectl<m  of  tbe  Jury  br  the  Instrue- 

tions  given. 

(8)  The  refusal  of  the  court  to  set  aside 
the  verdict,  as  not  responsive  to  the  issues 

submitted. 

The  in8tructi(Hi  asked  tot  by  the  def&odant, 
and  refused.  Is  as  follows:  "The  court  in- 
structs the  Juiy  that  under  the  contract  of 
May  23,  1883,  It  was  the  duty  of  the  South- 
ern Electric  Company  to  put  in  all  neces- 
sary  safety  devices,  cutouts,  an4  do  all  other 
things  necessary  to  make  the  work  contract- 
ed for  a  perfect,  workmanlike  installation, 
and  fit  for  the  purposes  designed;  that  it 
was  also  tbe  duty  of  said  company  to  fur- 
nish and  use  In  said  work,  throughout,  flrst- 
class  materials,  and  such  as  would  meet  tbe 
approval  of  the  officers  of  tbe  Boanoke  Elec- 
tric Xilght  &  Power  Company,  and  such  as 
is  required  by  the  rules  and  regulations  of 
the  national  board  of  fire  underwriters  gov- 
erning such  work;  and  if  the  Jury  believe 
from  the  evidence  that. said  comjHuiy  failed 
to  meet'  the  above  requirements,  or  any  of 
them,  then  It  has  failed  in  an  essential  re- 
quirement of  aald  contract,  and  tb^  cannot 
find  anything  for  tbe  plaintiff  for  work  done 
under  that  contract  In  this  action,  unless  the 
Jury  further  believe  from  the  evidence  that 
the  defendant  accepted  tbe  w«rk  priw  to  tbe 
Institution  of  this  suit,  knowing  the  defects 
above  mentioned." 

This  Instruction '  is  predicated  upon  tbe 
Idea  that,  where  a  suit  as  to  the  main  item 
of  the  account  sued  on  Is  based  solely  upon 
a  special  contract  'in  writing,  In  order  to  Jus- 
,ti^  a  recovery  there  must  be  both  an  aver- 
ment and  proof  of  performance  according  to 
its  teswa,  and  there  can  be  no  recovery  iq^on^ 
a  quantum  mmilt  or  quantum  Talebeat.. 
In  this  view  we  cannot  ooncur,  and  tin  1^. 
Btruction,  we  therefore  think,  was  piopo^ 
overruled. 

"If  a  man  declare  opm  a  special  agree-- 
ment,  and  likewise  npim  a  quantum  meroltt. 
and  at  the  trial  prove  a  iQedal  agreementk 
but  different  from  vbat  Is  laid.,  be  caniM*' 
recover  on  tftber  count;  not  (n  tbe  first  Y 
cause  of  the  variance,  nor  on  tbe  second 
cause  there  irtw  «  ivwlal  agreenuBt 
if  be  prove  a  special  acreenent  ar 
work  done,  but  not  pursuant  to  sue* 
ment,  be  eball  recover  upon  quanta' 
for  oibwwise  be  would  not  be  ablf 
at  all."  "And  the  measure  of 
sQcb  a  ease  Is  tbe  stipulated  r 
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ram  whidi  It  would  tak«  to  complete  the 
work  according  to  tbe  agreement"  S  Obit. 
OoDt.  aith  Am.  Ed.)  626,  827. 

Parsona,  In  hla  work  <m  Ckintracte  (Tidnme 
2,  p.  JSSZ),  In  diacnsslng  "Apportionment  oC 
OontractB,"  says:  "We  liave  seen  tbat,  wben 
parties  make  a  contract  wM^  Is  not  ap- 
portlonable,  no  part  of  tiie  consideration  can 
be  recovered  In  an  action  on  tbe  contract  un- 
til the  whole  of  that  tor  which  the  considera- 
tion was  to  be  paid  Is  performed.  But  It 
must  not  be  inferred  from  this  tbat  a  party 
who  has  performed  part  of  his  side  of  a  con- 
tract, and  has  failed  to  perform  the  residue, 
Is  In  all  cases  without  remedy;  for,  though 
be  can  have  no  remedy  on  the  contract  as 
originally  made,  the  clrcnmstances  may  be 
such  that  the  law  will  raise  a  new  contract, 
and  give  him  a  remedy  on  a  quantum  mer- 
uit Thus,  If  a  party  is  prevented  from  fully 
performing  his  contract  by  the  fault  of  the 
other  parly,  It  Is  clear  that  the  party  thus 
at  fault  cannot  be  allowed  to  take  advantage 
of  his  own  wrong,  and  screen  himself  from 
payment  for  what  has  been  done  under  tbe 
contract  The  law  will  therefore  Imply  a 
promise  on  his  part  to  remunerate  the  other 
party  for  what  he  has  done  at  his  request 
and  upon  this  promise  an  action  may  be 
brought"  "So,  too,  if  one  party,  without 
the  fault  of  the  other,  falls  to  perform  his 
side  of  tbe  contract  In  such  a  measure  as  to 
enable  him  to  sue  upon  It  still,  If  the  other 
party  have  derived  a  benefit  from  the  part 
performed,  tt  would  be  unjust  to  allow  him 
to  retain  tbat  without  paying  anything.  The 
law  therefore  generally  tmpHes  a  promise  on 
his  part  to  pay  such  a  remuneration  as  the 
benefit  conferred  upon  him  Is  reasonably 
worth;  and,  to  recover  that  quantum  of  re- 
muneration, an  action  of  Indebitatus  assump- 
sit is  maintainable." 

In  an  action  on  a  special  contract  for  cer- 
tain work,  where  the  work  has  been  com- 
pleted and  accepted,  prodence  usually  re- 
quires that  the  practitioner  should  not  con- 
tent himself  with  only  a  special  count  found- 
ed on  the  contract  as  made,  but  that  he 
should  also  Insert  a  general  count  for  the 
price  of  the  work  done.  Then,  if  the  plain- 
tiff fail  to  prove  the  contract  as  he  alleged 
It  or  to  show  that  the  work  was  done  as  the 
contract  required,  he  may  notwithstanding 
recover  upon  the  general  count  the  value 
of  the  work  done  and  accepted.  4  Minor, 
Inst  (2d  Ed.)  022,  and  authorities  cited. 

The  instructions  given  by  the  lower  court 
In  this  case  propounded  the  law  as  stated  by 
the  authors  above  quoted.  They,  In  effect, 
Instructed  the  Jury  that  if  the  work  was 
done  under  a  special  contract  and  they  be- 
lieve from  tbe  evidence  that  there  was  a 
substantial,  though  not  strict  compliance 
with  Its  provisions,  and  the  defendant  ac- 
cepted the  work  as  done,  and  received  benefit 
from  It  the  plaintiff  might  recover  a  reason- 
able compensation  for  such  work,  and.  In  es* 


ttmatlng  radi  compoisatloii,  fh«  contract 
famished  13ie  crltorton  tot  the  meaMirement 
et  remnneratton;  that  the  plaintiff  would 
be  entitled  to  recover  the  contract  price, 
leu  such  ram  u  would  folly  compensate  tbe 
defendant  for  the  Imperfections  of  the  work 
or  ln8iiffl<dency  of  tbe  matectel  used.  Hie 
evidence  tended  to  show  that  the  work  was 
competed  as  contracted  for,  exc^  In  so 
far  as  tbe  plaintiff  was  prevented  by  the 
fault  of  the  defendant;  that  the  defendant 
was  present  all  the  time  during  .the  progress 
of  tbe  work,  and  accepted  It  as  done,  with- 
out making  known  his  objections  thereto, 
and  recdved  boieflts  therefrcnn;  hence  the 
Instructions  were  propor,  and  should  bave 
been  given. 

We  do  not  nnderstand  from  the  contract 
that  tbe  work  done  by  Ibe  plaintiff  was  to  be 
Inspected  and  approved  by  the  Boanoke  Elec- 
tric Ught  &  Power  Company  and  the  nation- 
al board  of  fire  underwriters,  as  a  condition 
precedent  to  the  payment  of  the  contract 
price;  and,  If  it  admitted  of  this  construc- 
tion. It  was  a  condition  that  might  have 
been  waived  by  tbe  defendant  If  tbe  work 
was  not  "first  class  and  thorough  In  every 
respect  throughont**  or  **the  work  had  been 
done  negligently  and  carelessly,"  at  least 
objection  should  have  been  made  at  the  time. 
In  accepting  the  work  done,  the  defendant 
admits  tbat  it  is  some  benefit  to  him,  and 
that  the  plaintiff  Is  entitled  to  some  remu- 
neration. 4  Bob.  Prac.  684,  and  aathtffltlee 
cited. 

The  issues  raised  by  the  pleas  of  the  defend- 
ant were  to  be  determined  by  the  Jniy  upon 
the  evidence,  which  Is  conflicting,  and  were 
fairly  submitted  to  the  Jury  by  the  Instruc- 
tions. Applying  the  rule  that  the  plaintiff  in 
error  is  considered  as  admitting  the  truth  of 
the  defendant  In  error's  evidence  and  all  Just 
Inferences  therefrom,  and  waiving  all  his  evi- 
dence In  conflict  herewith,  the  action  of  tbe 
lower  court  In  refusing  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evtdoico 
Is  without  error. 

We  are  further  of  opinion  that  the  verdict 
of  the  Jury  responded  substantially  to  all  the 
Issues  submitted.  It  was  free  from  confu- 
sion, and  there  was  no  difficulty  in  entering 
Judgment  ui>on  It  In  fact  It  was,  under  the 
pleadings,  unobjectionable.  2  Bart  Ch,  Prac. 
692,  68a 

The  JwUcment  of  the  court  bdow  is  af- 
flrmed. 

(N  Ta.  TSn 

PRBSTON  V.  KINDRIOK. 
(Supreme  Oourt  ot  Appeals  ct  Yir^nla.  Tnly 

8,  XSaiJi 

JtmoMBnT— BquiTABLB  RSZ.ISF— Rbubdt  at  tdtW 
— NonoB  or  Bdit. 
1.  A  party  cannot  obtain  egtdtable  relief 
against  a  decree  rendered  In  a  cause  to  which  be 
was  a  party,  on  the  gronnd  that  no  t)roce8s  wai 
served  on  bUDi  where  the  process  appean  to  hare 
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been  executed  bj  the  return,  •■nd  br  the  recital 
In  the  decree  taking  the  bill  for  contewedt  aoleas 
a  false  retivn  of  aerrlce  wu  procured  or  induced 
1^  plalntifl  thcieiq,  or  he  can  bi  lome  waj  be 
connected  with  the  deception. 

2.  In  no  event  was  complainant  entitled  to  eq- 
oltable  relief  where  she  did  not  show  that  sh* 
did  not  hare  actual  notice  of  the  nit  and  pro- 
ceedings therein  antil  after  the  decree  complained 
of  had  been  rendered. 

8.  Though  the  pleadings  and  proof  In  a  suit 
br  a  render  to  subject  the  land  to  payment  of  Oie 

8 rice  did  not  authorise  a  personal  decree  against 
efendant  for  the  defidencr  after  sale,  where  the 
court  had  jarisdlctlon  of  the  parties  and  the  sub- 
ject-matter, rendition  (tf  the  personal  decree  was 
mere^  an  error  for  which  rell^  could  be  had  un* 
der  Code,  {  8451,  and  hence  equitable  relief 
ai^inst  sndi  decree  wonld  not  be  granted. 

Appeal  from  circuit  court,  Washington 
county. 

BUI  by  M.  B.  Klndrlck  against  Robert  A. 
Preston  and  others  to  enjoin  the  collection 
of  a  Judgment,  set  aside  certain  decrees,  and 
for  general  relief.  From  a  decree  In  favor 
of  plaintiff,  defendant  Preston  appeals.  Bo- 
rersed. 

D.  Trigg,  tta  appelant;  J.  8.  Aabwwtli, 
for  ttppelleeu 

BUOHANAN.  J.  In  the  year  18»2  thft  ap- 
pellant filed  his  bUl  In  tbe  drcnlt  court  of 
Washington  county  to  subject  a  parcel  of 
land  to  tbe  purchase  price  thereon  from  tme 
Bntton,  to  whom  he  bad  sold  It  Tl»  Mil  al- 
leged that  Bratton  bad  assigned  his  contract 
of  sale  to  Mrs.  EIndil<±.  one  nt  the  appel- 
lees. Both  were  made  parties  defendant  to 
the  bUL  Neither  ot  the  defendants  ajipear- 
ed,  and  a  decree  was  entered  taking  the  bill 
for  confessed,  In  which  It  was  redted  that 
It  appeared  to  the  court  that  all  the  defend- 
ants had  been  dhly  served  with  process,  and 
a  sale  of  tbe  land  directed.  A  sale  was 
made,  reported  to  the  court,  and  confirmed, 
^e  proceeds  of  sale  were  not  anflBdent  to 
pay  the  entire  purchase  mon^,  and  a  decree 
was  entered  against  Brattm  and  Mrs.  Kln- 
drlck for  the  resfdne  tkexeot,  and  the  canse 
stricken  from  the  doc^  at  tbe  Octotier 
term  of  the  court  1892l 

In  June,  1896.  Mrs.  Klndrlck  filed  her  bill 
to  eoijoln  the  coUectton  of  that  sum,  and  also 
to  set  aalde  and  uinn]  flie  decrees  under 
which  Uie  land  was  sold,  allow  htx  to  pay 
the  purchase  money  due  thereon,  and  for 
general  nSiet.  The  ground  upon  which  she 
based  her  right  to  relief  was  that  she  had 
no  notice  of  the  suit  or  sale,  and  that  the  re- 
turn of  the  tbmtt  showing  that  be  had  e& 
ecented  process  upon  her  was  ftilse,  and  a 
fiand  upon  her,  and  that  the  aitpeOant,  the 
plalntur  In  that  suit,  and  the  purchaser  of 
the  land,  had  notice  fliat  she  was  Igntmnt 
of  die  suit,  and  of  the  proeeedlnge  had  there- 
in. Preston  answered,  and  denied  all  notice,  as 
did  Naff,  to  whom  Preston  had  atOA  the 
land.  The  sheriCC  was  made  a  party^  but  no 
answer  wu  filed  iiy  him.  Answer  under 
oath  was  wAlred  as  to  all  d^endants.  Mrs. 
Kindrick,  wBOse  deposition  was  objected  to. 


teatlfled  ttiat  no  process  was  serred  upon 
her.  No  proof  was  taken  to  sustain  the  al- 
legations of  her  bill  that  she  had  no  actual 
knowledge  of  the  suit,  or  of  the  proceedings 
thereon,  or  that  Preston  had  any  Imowledge 
that  process  had  not  been  served  upon  her, 
or  that  he  knew  that  she  was  Ignwant  of  the 
suit,  or  of  the  proceedings  as  she  al- 

leged. 

The  circuit  court  held  tliat  no  process  had 
been  executed  npon  Mrs.  Klndrlck,  and 
granted  the  relief  prayed  for. 

The  questiou  luTolved  In  this  appeal  Is  the 
right  of  a  party  to  go  into  a  court  of  equity 
to  obtain  rell^  against  a  decree  rendered  in 
a  cause  to  which  he  was  made  a  party,  aa 
the  ground  tliat  no  process  was  served  upon 
him,  when  the  process  appears  to  have  been 
executed  by  tbe  return  at  the  sheriff,  and  bj 
the  recital  In  the  decree  ot  tbe  court  taking 
the  bill  for  confessed. 

The  decisions  of  the  courts  upon  this  ques- 
tion  are  c(mfUctlng,  and  the  reasoning  of  the 
judges  upon  neither  side  Is  entirely  satis- 
factory. 

One  line  of  casee  holds  that  a  par^  who 
lias  been  injured  by  a  Judgmoit  rendered  In 
his  absence  may  have  r^^  In  equity  If  he 
can  succeed  in  showing  that  be  was  not 
summoned,  and  did  not  hear  ct  the  pro- 
ceedings In  time  make  defense  or  to  ob- 
tain a  new  trial,  and  that  he  has  a  meritori- 
ous defense.   Freem.  Judgm.  {  496. 

Another  class  of  cases  holds  that  a  court 
of  equity  cannot  grant  relief  In  such  a  case 
unless  the  false  return  of  service  was  pro- 
cured or  Induced  by  the  plalntlfr,  or  he  can 
In  some  way  be  connected  with  the  decep- 
tion; thus  likening  the  case  to  those  eases 
tn  which  the  defendant  has  been  prevented 
from  setting  up  his  defense  by  tbe  trickery 
or  fraud  of  his  adversary. 

The  rule  ot  this  tatter  class  of  cases  Is  per- 
haps the  better  doctrine. 

Tb»  risk  of  opoolng  a  judgment  or  decree 
on  an  allegation  which,  like  that  of  the  taU- 
nre  to  serve  process,  or  the  want  of  notice, 
depends  upon  the  uncertain  testimony  of 
witnesses,  Is  eo  great  ttiat  the  injured  party 
should  be  left  to  his  remedy  In  the  same 
case  where  relief  can  be  had  In  that  case,  or 
to  his  remedy  against  the  officer  who  has 
made  the  false  return,  unless  that  return 
was  in  some  w^  procured  of  todaced  bj 
the  plalntifl,  or  ho  Is  In  some  way  responsi- 
ble for  the  defendanlfs  want  of  notice  of  tbe 
suit,  or  of  the  proceedings  herein. 

Conned  for  the  parties  have  not  cited  us 
to  any  decision  of  this  court  upon  tiUa  pre- 
cise point,  nor  have  wo^  In  our  examination, 
been  able  to  find  such  a  case. 

In  Gof^by  V.  8t  John.  25  Orat  140,  166, 
where  it  did  not  appear  affirmative  from 
the  return  that  summons  had  been  served  In 
the  manner  prescribed  hy  law,  Judge  Mon- 
cure  said,  in  discussing  that  question,  that 
*if  tiie  summons  had  been  executed  In  the 
manner  prescribed  bj  law,  and  titot  fact  had 
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*.pjfeaxeA  by  tbe  return  made  tbereon  by  the 
■ta«rlff,  ihea  the  judgment  would  have  been 
ooncluBlTe,  even  tbonffta  the  defendants  may 
not  hare  had  actual  knowledge  ot  the  exist 
ence  of  the  action  before  the  Judgment  waa 
Tendered." 

Snch  a  Jodgment  Is  sostalned,  not  be- 
cause a  Judgment  rendered  without  notice  Is 
good,  but  because  the  law  will  not  permit 
any  proof  to  weigh  against  that  which  the 
policy  of  the  law  treats  as  absolute  rerlty, 
and  remits  the  party  injured  to  his  remedy 
at  law,  and  against  the  person  by  whom 
the  record  was  falsified. 

The  presumption  that  the  powers  commit- 
ted to  Judicial  tribunals  of  general  Jurisdic- 
tion hare  been  properly  exercised  is  ese^- 
tial  to  the  r^Kwe  and  safety  of  society,  and 
the  IncouTenience  of  allowing  it  to  be  met 
and  OTercome  by  parol  erldence  Is  greater 
than  any  benefit  that  could  be  derived  from 
a  dlfl^erent  source.  Public  safe^  demands 
tSiat  when  such  a  tribunal  has  pronounced 
Judgment  its  adjudication  on  ttiat  subject 
should  be  as  concInsiTe  on  tbe  question 
whether  the  defendant  was  duly  notified  as 
on  any  otb&e  point  essential  to  tbe  determina- 
tion of  the  cavse.  1  flmlth.  Lead.  Gas.  1119, 
1127.  etc 

This  question  was  before  the  supreme 
court  of  tbe  United  States  In  the  case  of 
Walker  t.  Bobbins,  14  How.  S84,  and  that 
court  beld  that  a  bill  In  chancery  would  not 
lie  for  the  purpose  of  perpetually  enjoining 
a  Judgment  upon  the  ground  that  there  was 
a  false  return  In  serving  process  upon  one 
of  the  defendants.  Mr.  Justice  Catron,  In  ^ 
Urerlng  the  opinion  of  the  court,  said:  "As- 
suming the  fact  to  be  that  Walker  was  not 
serred  with  process,  and  that  tbe  marshal'a 
return  Is  false,  can  the  bill  In  tills  case  be 
maintalnedT  The  respondents  did  no  act 
that  can  connect  them  with  the  false  return. 
It  was  the  sole  act  of  the  marshal,  through 
his  deputy,  for  which  he  was  responsible  to 
the  ooQiplatDant,  Walker,  for  any  damages 
that  were  sustained  1^  him  in  consequence 
of  tbe  false  retmn.  This  Is  free  trom  con- 
troTersy.  Still  tbe  marshal's  responslbllllr 
does  not  settle  the  question  made  by  the 
bill,  -which*  in  general  terms,  is  whether  s 
court  of  equity  has  Jurisdiction  to  regulate 
protieedings,  and  to  afford  relief  at  law  when 
there  has  been  an  abuse  In  the  varknu  detalb 
arising  on  executton  of  process  original,  mesne, 
and  final.  If  a  court  ot  chancery  can  be 
called  upon  to  correct  one  abuse,  so  It  may 
to  correct  another,  and.  In  effect,  to  racate 
Judgments,  where  the  tribunal  rendering  the 
same  would  refuse  relief,  either  on  motion 
or  on  a  process  by  audita  quo^  where  this 
mode  of  process  Is  In  use.  In  cases  of  false 
return  affecting  the  defendant,  where  the 
plaintiff  at  law  is  not  in  fault,  redress  can 
only  be  bad  In  tbe  oonrt  of  law  where  tbe 
record  wtm  made;  and.  If  relief  cannot  be 
had  thm*  tbe  puty  Injured  must  se^  his 
remedy  against  the  marsbaL" 


The  same  question  came  before  that  court 
again  In  tbe  case  of  Knox  Go.  t.  Harsh- 
man,  reported  in  188  U.  S.  162,  10  Sup.  Ot 
267.  In  dellTering  the  opinion  of  th»  court 
In  that  case  Mr.  Justice  Gray  said:  '^e 
officer's  return  stated  that  he  serred  a  copy 
of  tbe  summons  upon  the  dak.  If  that  re- 
turn were  false,  no  fraud  being  charged  or 
proved  against  the  petitioner,  redress  could 
be  sought  at  law  only,  and  not  by  this  bilL" 

But,  even  if  It  -were  held  that,  in  order  to 
obtain  relief  against  the  proceedings  com- 
plained of,  It  was  only  necessary  for  Mrs. 
ICindrlck  to  show  that  process  was  not  serv- 
ed upon  her,  and  that  eAie  did  not  have  ac- 
tual notice  of  the  proceedings  before  tbe  de- 
crees complained  of  were  rendered,  and  tiiat 
she  has  a  meritorious  defense,  she  has  not 
made  out  her  case.  Although  she  alleges  In 
her  bill  that  she  did  not  have  actnal  notice 
<rC  the  suit  and  proceedings  therein  until  aft- 
er the  decrees  complained  of  were  rendwed, 
she  has  wholly  failed  to  sustain  It  by  proof. 

It  la  Insisted  that  the  blU  in  the  case  of 
Preston  versus  Klndriek  did  not  warrant  tbe 
court  in  rendering  a  personal  decree  agaiiut 
Mrs.  Elndrick  for  the  r»idue  of  the  pur- 
chase price  of  tbe  land  remaining  unpaid 
after  crediting  upon  It  the  proceeds  of  sale, 
and  that  as  to  this  sum  the  court  was  dear- 
ly without  Jurisdiction,  and  Its  decree  Is 
void.  Conceding  that  the  pleadings  and  proof 
In  tbat  case  did  not  authorize  a  decree 
against  her  for  that  sum.  It  was  a  mere  erm 
of  the  court  nie  court  bad  Jurlsdictltm  of 
the  parties  and  the  eubject-matt^.  tt  did 
not  exceed  Its  Jurisdiction  in  rendering  a 
personal  decree  against  Mm.  Klndriek;  It 
only  committed  an  error,  tor  which  relief 
could  have  been  had  under' section  8461  of 
tba  Code.— a  remedy  which  was  stUl  avail- 
able to  Mrs.  Kindrltik  when  tte  bill  In  this 
ease  was  filed. 

We  are  of  opinion  that  the  decree  com- 
plained of  should  be  rerased,  and  tbe  bill 
dismissed. 


(MTs.  n6) 

BADBB  et  at  V.  BRISTOL  LAND  OO.  et  at 

BISHOP  et  aL  T  SAMB. 
Supreme  Oomt  et  Appeals  ot  Virginia.  July  8» 

18970 

BqUTTT— HULTIFABIODSNESa. 

A  Urn  number  of  persons,  Indaced  by  Identic- 
al frandoiQit  r^reeentstions  to  become  snb- 
scrlbers  to  a  company,  may  unite  la  one  bffl 
against  sudi  oompany  and  its  officers  and  egaXtM^ 
prsTbig  for  the  canoulatlon  of  tbelr  subscriptloDS. 

Appeal  from  circuit  court;  Washingtra 

county.  . 

Bills  by  W.  A.  Rader  and  others  and  by  A. 
H.  Bishop  and  atbae  against  the  Bristol 
Land  Oompany  and  vtbers.  From  <«det8  sus- 
taining demurrers  to  tbe  bills,  jAatiituei  mp- 
peaL  Beversed. 

Fulkerson.  Page  &  Hurt,  tor  appellants. 
0.  B.  Yance,  J.  B.  Blchmond,  and  J.  B. 
Wood,  for  appellees.  ^^^]^ 
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BUILT,  J.  Tbeee  oanses  cannot  be  dlstin- 
pilsbed  In  iKlnclpla  from  the  case  of  Boab«: 
r.  Land  Co^  89  Va.  466.  16  a  B.  880,  and 
moat  be  controlled  by  It  With  tbe  prin- 
ciple of  that  dedslou,  as  It  was  oarefully 
guarded  and  strictly  limited  to  the  particu- 
lar class  of  eases  to  which  It  was  applied, 
we  have  no  dlBpoaltlon  to  interfere,  and  It  is 
onnecessary  to  restate  tbe  grounds  upon 
which  the  court  placed  It 

That  case  establishes  that  where  a  larce 
number  of  persons  hare  been,  Identical 
representotlons,  franduloitly  Indnced  to  be- 
oome  subscribers  to  a  company,  they  may 
unite  In  one  bill  praylns  the  conceUation  of 
tfaelr  sulMcriptlons,  and  make  the  offending 
company,  and  Its  officers  and  agents,  through 
whom  the  fraudulent  representations  were 
made,  defendants.  Brown  v.  ImproTement 
Co^91Ta.ai,80,a0S.B.96a 

The  bill  In  each  of  these  causes  comes 
strictly  within  the  principle  enunciated  and 
api^ed  In  Bosher  t.  lAnd  Gow,  supra.  The 
complainants  base  th^  grievance  ui>ob  the 
same  fraudulent  acts  of  the  defendant  com- 
pany,—the  false  representations  contained  in 
the  prospectus,  and  other  publications  and 
advertisements  Issued  by  the  company  Itself, 
— and  not  upon  separate  and  Indej^endrat 
misrepresentations  severally  made  outside  of 
these  by  Its  agents  or  aSLoam  to  the  req;>ec- 
tlve  complainants. 

All  are  alleged  to  hare  been  deceived  and 
defrauded  In  the  purchase  of  their  lots  by 
the  same  false  representations;  to  have  sua* 
talned  exacOy  the  same  Injury,  except  In  the 
matter  of  Its  amount  Tbe  Injury  Is  charged 
to  have  been  perpetrated  by  the  same  means 
and  In  the  same  manner  as  to  all  (tf  the  com- 
plainants, and  praeladr  the  nine  rdtef  ts 
sought  by  alL 

Tbe  firaud  cbaiged,  the  InjuEj  sustained, 
the  means  by  which  It  was  accomplished, 
and  the  relief  sought  are  Moitlcal  as  to  all. 

Fraud  is  the  gravamen  of  the  bllL  All 
bare  a  ctunmon  Inteiast  centerlac  In  tills 
point  All  are  alike  affected  by  it  They 
are  entltted,  npon  the  ^indpje  laid  down  In 
Bosher  v.  lAsd  Oo^  to  unite  as  complain- 
ants against  their  wrongdosr. 

The  drcutt  court  therefore  erred  in  sns- 
Calnlng  the  draanrrer  to  tbe  bUl  In  each  case, 
«Dd  its  decree  tot  that  reason  mnst  be  n- 
versed. 

«  T*.  751) 

JONES  et  aL  v.  BTRNSTS  BX^  et  sL 
<SupTeme  Court  of  Appeals  of  Virginia.  July  1, 
1897J 

Dbbim— RsGisTUTioR—  8ciBRoei.TioR  —  BQunz — 

CDHHIBBtOHBRS'  RSPORTB— ReCOUKITTAL. 

i.A  porchaMr  of  a  trustee  named  fai  a  trust 
deed  recorded  prtor  to  the  docketing  of  a  Jndx- 
neat,  and  encuted  Iv  the  indgment  debtors 
srantee,  who  pardiasea  priw  to  nudi  docketing, 
but  wMse  deed  was  recoxded  tiureafter,  tskes 
■nbject  to  the  Jndgmeait 

£  la  iMTiifsniiiini  Iwfnrs  s  nsinnilsJimi  I  lii  take 
an  seeeODt  of  Uuis  upon  psoperty  dssnrniiiil  la  a 


btn  seeking  to  nihjeet  waA  property  to  plabi- 
tUTs  Judgment  defendants,  who  acquired  tftle  to 
me  property  mhject  to  the  jndxment,  alleged 
answer  that  they  tiad  paid  and  caused  to  be  can- 
celed a  pri<Hr  hot,  and  asked  to  be  subrogated  to 
the  rights  of  the  fotmo'  owner  thereto.  Stld, 
tiiat  the  commissioner's  report  failing  to  men- 
tion sach  prior  Uen,  ihoold  be  reoommltted,  to 
make  Inqnuy  oonceridng  the  Swts  aDeged  1^  de> 

Budianan,  J.,  dissenting. 

Ai^>eal  fiom  hnsttngs  conrt  of  Boanoke. 

BiU  by  BUen  J.  Byrnev  CKecntrlx  of  Mat- 
thew Byrne,  deceased,  against  0.  O'Leanr 
and  othera.  From  a  decree  for  complainant 
and  certain  defendants,  defendants  Jenkins 
Jones,  Isabella  Freeman,  administratrix, 
and  J.  B.  Stephenson  appeal.  Affirmed  as  to 
Steptaenson,  and  reversed  as  to  the  other  ap- 
pellants. 

John  H.  Wright,  for  appellants.  Smith  ft 
King  and  O.  A.  McHu|^  for  appellees. 

OABDWBU^  J.  mis  Is  a  bin  filed  hi  the 
hustings  court  of  Boanoke  city  to  subject  cer- 
tain real  ratate  lying  within  the  city  lim- 
its to  the  satisfaction  of  a  judgment  ob- 
tained by  Matthew  Byrne  against  O.  O'ljsary 
and  others,  and  upon  the  bill  taken  for  con- 
fessed the  cause  was  referred  to  a  commla- 
sloner  of  the  court  who  was  directed  to  in- 
quire and  report  among  other  matters,  the 
following: 

(1)  "The  amount  due  complainant  on  his 
Judgment" 

(2)  "An  account  <tf  the  liens  opon  the 
pn^erty  described  In  tke  UU  In  tbe  order  of 
their  priority." 

(8)  "What  real  estate  the  defendant  O. 
O'Leaiy  was  sedsed  of  on  September  20,  1882, 
and  the  hens  thereon." 

<6)  "Any  other  matter  deemed  pertinent  bf: 
any  of  the  counsel  of  the  parties  heo^toy  and 
by  them  presented  to  the  cfunmlssiooer." 

While  the  cause  was  poiding  before  the 
commissioner  engaged  In  making  the  inquir- 
ies directed  by  the  court  Jenkins  Jones 
and  Isabella  Freeman,  admlnlstiatrtac  of  John 
Freeman,  deceased,  two  of  the  partiea  de- 
fendant to  the  OTlglnal,  supplemental,  and 
amended  bills  ot  the  complainant  filed  tiielr 
joint  answer  thereto.  In  their  answer  they 
state  that  O.  OXeary  and  wife  conveyed  to 
respondent  Jenkins  Jones  and  Jolm  Fre^ 
man,  by  deed  dated  April  11.  1891,  and  le- 
.  corded  September  26, 1882,  In  the  clerk's  of- 
fice ct  tbe  hustings  conrt  of  tiie  dty  :of  Boa^ 
uoke,  the  lot  on  Jefferson  street  named  and 
described  in  complainant's  bllhi;  that  the 
grantees  In  the  deed  paid  CLeexy  for  the 
lot  $5,180  in  cash,  and  assumed  the  payment 
of  a  then  existing  lien  thwem  for  $4,000; 
that  this  Hen  wss  held  by  A.  O.  Boblnsim 
and  oth»8;  that  0*Leary  had  purchased  the 
lot  from  Lacy  O.  Haslewood  «ad  husband,  as> 
snmlng  the  lien  thoeon  of  94,000;  and  ttiat 
she  had  purchased  from  A.  Q.  BoUnson  and 
others;  that  at  the  tlma  complainant* a  judg- 
ment was  docketed  tills  Uea  waajMlI  In  sec- 
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I>tenee»  and  prlw  In  dignity  to  the  JodfrnoBti 
that  respondentB  had  paid  thla  Uan,  and 
that  In  eqnily  Uiey  hava  a  claim  upon  the 
lot  to  the  extent  of  anch  paymmt  rap^>r  In 
dlgnl^  to  the  lira  of  complalnant^a  Judg- 
ment 

The  commissions  reported  that  the  judg- 
ment of  the  cmnplalnant,  recorered  at  the 
March  term  of  the  court,  1892,  and  two  oth- 
ers recovered  In  March  and  August,  1883, 
were  docketed  against  O.  O'Leary  before  the 
deed  of  bargain  and  sale  from  (yVeaxj  to 
Jones  and  rre«nan  for  the  JelEenou  Btieet 
lot  was  recorded,  and  -were,  therefore,  liens 
tm  the  lot,  notwithstanding  the  ctmr^ance; 
making  no  mention  whaterer  of  the  lien 
thereon  for  ^000,  which,  acoordtaig  to  the  an- 
swer of  Jcmes  and  Freeman,  was  an  exist* 
Ing  Hen  when  tbelr  deed  of  cooT^unce  fKwn 
(VLeaty  to  them  waa  recorded  <m  the  28th  ttf 
S^rtembw,  18B2,  uid  which  th«7  had  aa- 
Bumed,  and  afterwarda  paid. 

The  commlssltmer  also  reported  that  these 
Judgments  against  O'Leaiy  were  liens  up<» 
a  COTtaln  lot  on  Madlsm  street,  conveTed  by 
OXeary  and  wife  to  Thomas  Bobtauon  by 
deed  dated  June  1,  1891,  but  not  recorded 
until  NoTonber  18,  1892,  and  not  untQ  after 
ftxe  Judgments  had  been  docketed,  whldi  lo^ 
says  the  answer  of  J.  B.  Stephenson,  another 
Qt  the  defendants  to  this  eult,  was,  simul- 
taneously with  the  deed  to  Boblnson  of  June 
1,  ISM,  couT^ed  by  lliomaa  BoUnscu  to 
Thomas  W.  Miner,  trustee,  to  secure  the  de- 
ferred payments  for  the  lot,  erldcnced  by 
notes  of  BObbUKm  to  O'Leary,  Immediately 
after  their  execution  assigned  to  respond- 
ent, and  which  deed  of  trust  was  recorded 
<m  the  ZUt  of  June.  1891;  that,  default  hav- 
ing been  made  In  the  payment  of  these  notes, 
the  lot  was  sold  HUler,  trustee,  and  pur- 
chased by  reepcmdent  (Stepheiuon),  and  by 
the  latter  conveyed  to  other  parties. 

To  the  repwt  of  the  commlssltMier,  filed 
September  19,  1890,  Jenkins  Jcmes  and  Isa- 
bella Freeman,  administratrix  of  John  Free- 
man, deceased,  excepted  as  foDows: 

"These  defendants  except  to  said  repwt  be* 
cause  it  falls  to  show  that  dtere  was  a  lien 
en  the  lot  sold  to  them  by  CVLeaiy  and  wife 
prior  to  any  of  the  Judgments  reported  as 
Hens  tberecm  by  said  conmilssloner.  Lucy  O. 
Hazlewood  bought  said  lot  from  A.  O.  Robin- 
son on  the  2d  day  oC  Hay,  1890,  and  executed 
on  the  same  date  a  deed  of  trust  thereon,  to 
secure  a  deferred  payment  of  ¥4,000.  This 
deed  of  trust  was  the  first  lien  on  said  prop- 
erty at  greater  dignity  than  any  of  the  Judg- 
ments reported  by  said  commissioner.  These 
defoidants  paid  the  notes  secured  by  said  deed 
of  trust  and  the  release  was  entered  of  record 
on  the  23d  day  of  November,  1892,  and  they 
ask  In  equity  to  be  subrogated  to  the  rights  of 
said  A.  a.  Robinson  to  the  extent  oi  that  lien, 
and  that  said  r^wrt  be  not  confirmed." 

J.  B.  Stephenson  also  excepted  to  the  report 
because  It  did  not  show  that  his  title  to  the 
y^rtiaftn  strest  lot  waa  ntperte  to  the  Ueo  of 


tbe  Jodgmenti  reputed  am  prior  Bene  on  this 
lot  by  reason  of  the  fact  that  the  trust  deed 
nndv  lAkdi  Miller,  tnatee,  scdd  the  property 
to  the  exceptant,  was  recorded  before  the  Judg- 
ment was  obtained,  and  should  have  been  treat- 
ed as  notice  to  all  parties  of  the  lien,  etc 

The  court  oretmled  the  excqitkms,  and  eon- 
firmed  the  report  of  the  commissioner,  and 
from  this  decree  an  appeal  was  taken  to  this 
court  1^  Jenklna  Jooes,  laabdla  FreonaB,  ad- 
mimstratrlx,  and  J.  B.  Stqdtoaaon. 

We  are  itf  opinion  that  the  lower  court  dSd 
not  err  In  orerrullng  the  exceptloa  of  the  ap- 
pelant J.  B.  Stephenson  to  the  report  of  the 
commlsshmer.  His  case  Is  controlled  by  the 
registry  lawa  of  Tlrgtnla,  and  the  doctrine  ct 
sul»rogatlon  has  no  appUcatioo.  It  Is  difEerent, 
however.  In  the  ease  of  appellanta  Joneo  and 
Freeman.  The  exceptl(Ui  of  these  appellants 
to  the  comndsslono'B  report  tnou^t  to  the 
attention  of  the  court  that  the  eommlsriooer 
had  failed  to  xep(«t  facts  appearing  at  recoid 
in  the  office  of  its  clerk,  very  essential  to  a 
invper  adjufflcatlon  ta  flw  rights  of  ttie  app^ 
lanta  In  this  cause.  We  are  therefore  further 
of  opinion  that  the  court  erred  in  overruling  the 
exceptltm  at  0»  appellants  Jooea  and  BYeeman 
to  the  rqxKt  of  the  commissioner,  and  that  the 
report  should  have  been  recommitted  to  make 
Inquiry,  and  report  as  to  the  alleged  facts  set 
out  In  ttie  exception;  and  the  decree  appealed 
fmn  must,  In  this  reqiect  be  ranreed  and 
annulled,  and  the  cause  remanded  for  further 
proceedtngs  to  be  had  herdn  In  accordance 
with  the  views  eiprosnod  in  this  opinion,  but 
In  all  otho*  respects  the  decree  is  affirmed. 

BUCHANAN,  J.  (dlasenting).  I  am  tmebie 
to  concur  In  the  opinltm  of  the  eomt  hi  ao  fhr 
as  It  holds  that  the  decree  axuplalned  should 
be  reversed  because  the  court  did  not  recom- 
mit the  report  of  the  commlsslotttt  upon  tbe 
exception  of  the  appellants  Jones  and  Freeman, 

The  app^ants  asserted  th^  dalm  In  their 
answer.  They  fnmiebed  no  proof  of  It 
There  Is  no  evidence  whatever  In  the  record,  as 
I  nnderstand  It,  that  there  is  now  or  erer  was 
such  a  lien.  The  statements  of  the  appel- 
lants In  their  answer  and  exception  to  tbe  conn 
ml88loner*a  report  are  clearly  not  evidence 
The  commissions  who  was  directed  to  report 
the  liens  upon  the  property  did  aa.  His  re- 
port Is  prima  fade  presumed  to  be  correct: 
The  exception  of  tbe  appellanta  to  It  Is  not  sup- 
pOTted  by  any  evideace  hi  the  record,  by  affi- 
davit, or  otherwise.  It  seems  to  me  that,  In 
the  absence  any  proof  whatew  of  the  ex- 
Utence  of  the  appellants'  claim,  or  of  any  dili- 
gence on  th^  part  in  presenting  th^  allied 
claim,  the  court  could  not  do  otherwise  than 
override  the  exception.  I  do  not  think  that 
a  court  ehoold  be  reversed  toe  not  allowing  a 
claim  of  whldi  there  Is  no  proof,  and  tor  not 
recommitting  a  report  <m  exception  to  it  whoi 
the  exception  Is  not  sustained  by  any  evldenca 
In  the  record,  or  by  any  evldenca  filed  with  1^ 
and  especially,  as  hi  this  case,  when  so  motkm 
waa  made  to  reeommlt 
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<M  Va.  no 

HANSBROUOH  t.  NBAL  H  iL 
(Snpreme  Court  of  Appeali  of  mrgliiia.  Mr  It 

tSBrr.) 

Customs  and  UsAes— Cohmissioks  -'  Liabiutt 
OF  HuBBAKS — BuBDBiT  or  PBOor— Vbbdiot. 

1.  A  real-eatate  aseot  seekios  to  reeoTcr  com- 
missioDs  for  nesotiatiDg  a  sale,  where  do  contract 
was  made  Id  regard  thtreto,  maj  pcore  the  ca»- 
torn  aa  to  the  rate  of  comnjlarions  and  the  time 
of  payiDent  hi  Uie  idaoe  whtn  tiie  bodDess  wu 
done  and  the  land  sold. 

2.  A  local  custom  fiijnc  the  raloe  of  Mrrion 
need  not  be  pleaded  where  one  seeks  tD  reooTcr 
the  reasonable  valae  thereof. 

5.  One  who  negotiates  a  sale  of  land  belonging 
to  a  husband  and  wife  cannot  reoorer  of  the  hus- 
band compensation  for  selling  the  wife's  interest 
in  the  land,  miless  the  busband  agreed  to  paj 
12terefor. 

4.  A  diarge  stating  that  the  borden  of  prorlns 
the  bar  br  statute  of  limitations  is  upon  defend- 
ant,  and  Jnatructing  as  to  when  it  begins  to  run, 
is  misleading  where  It  does  not  state  that  plain- 
tiffs could  not  recoTw  if  tb^  cause  of  action  did 
not  accrue  within  thnt  jean  prior  to  tho  twing' 
inc  of  their  suit. 

Q.  Hiere  Is  a  prima  fade  presumption  that  a 
party  had  knowledge  of  a  well-estabiished  usage.' 

6.  One  is  not  bound  br  a  local  custom  unless 
he  knew  of  it,  or  unless  rt  was  of  such  long  con- 
tinuauce,  and  so  certain,  general,  unirerssl,  and 
notorious  that  knowledge  would  be  presumed. 

7.  A  general  rerdict  for  i^aintiff  b  reapcnudre 
to  the  two  issues  as  to  liability  on  the  contract  and 
the  nmning  of  tiie  etatute  at  UndtatloiM. 

Biror  to  hosUngg  oonrt  ot  Boaiu^ 
Actioo      Neal,  Featbentm  &  Oo.  agalnat 
L.  0.  HftnCbron^  eoceeatw  at  Bamnel  H.  Oiih, 
deceased.    From  Judgment  for  plalntUTs,  de- 
fendant brings  error.  BereEsed. 

Hanabrottgb  ft  Hall  and  B.  B.  Scott,  for 
plaintiff  In  error.  Watts,  Bobertwn  ft  Bobert- 
Bon,  for  defendants  in  eaor. 

BUCHANAN,  J.  dafendants  In  error 
iHmq^  as  actkn  of  ammq^t  asalut  Bam^ 
oel  H.  Glsh  and  wife  to  ranmr  commlarioOB 
alleged  to  be  doe  tram  them  for  maUng  sale 
of  a  tract  of  land.  Tht  declaration  contained 
tbe  commw  counts  for  work  and  labor  done 
and  performed  by,  money  loaned  and  advanced 
to,  the  defendants,  and  for  money  had  and  re- 
celTod  by  them  to  the  plaintiffs'  ose.  Tbm  de- 
fendants pleaded  non  asamnpait  and  nan  as- 
anmpalt  within  three  years,  to  which  last-nam- 
ed plea  tbe  plaintlfEs  replied  generally.  Be- 
fore trial  tbe  male  defendant  died,  and  tbe 
■ctkMi  wai  nrtred  agalnat  tiia  ezecntor.  and 
Om  caw  pnKeeOed  agalnat  Um,  aa  pnrtded 
in  aectlon  8806  at  tb»  Code,  aa  a  aaparate  ae- 
tkxL  Upon  the  trial  a  verdict  and  Judgment 
WOTS  rendeted  In  favw  of  Oie  platoUfls,  and  to 
that  Jodgment  thla  wzlt  oC  error  was  awarded. 

Tht  ilrat  errw  aaslgned  la  Iftat  die  oonrt  per- 
mitted the  plalnSlffli  to  Introdnoe  erldence  tend- 
ing to  inoTC  fliat  a  eaatmn  or  aaage  ezletad 
In  Boanoke  dty,  where  the  plamdfCi  did  busl- 
neaa,  and  the  land  aold  was  situated,  aa  to  tbe 
rate  of  conmilulona  ohaiged  by  real-estate 
agcnta  iqran  aalca  made  by  tiiem,  and  aa  to  the 
time  when  soch  commlwlona  became  doe  and 
payaUe; 

The  fliat  otdectkm  made  to  ttiat  eftdenoe  la 
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Oat  R  waa  an  attempt  ta  add  t»  the  tarms  U 
tbe  contract  of  onployment. 

There  was  no  wrlttn  contract  between  tbe 
parties,  nor  does  the  eridoice  show  that  there 
waa  any  ^preai  agreonent  «  understanding 
betweoi  thun  either  aa  to  the  compeoBatlou  to 
be  paid  or  the  time  (tf  its  payment.  There  is 
evldoice  tending  to  show  that  Glsh,  the  fans- 
band,  had  authorised  the  plalntlffB  to  make 
sale  of  his  land,  and  that,  when  they  had 
found  purchasers  for  the  land,  Glsh  employed 
and  paid  an  attmney  to  reduce  the  agreement 
of  sale  to  writing,  which  was  signed  by  the 
parties,  and  that  afterwards  Glsh  and  wife 
executed,  acknowledged,  and  tendered  a  con- 
T^ance  itf  the  land  to  the  purchasers,  which 
they  refused  to  accept 

Where  fliero  Is  an  express  agreement  be- 
tween parties,  bnt  it  Is  dlen^  or  at  least  am- 
blgnons,  as  to  the  compensation  to  be  paid  for 
the  work  ctntracted  to  be  done,  or  where  there 
is  no  oEpreiB  agreement  at  all,  parol  erideice 
is  admissible  to  show  a  certahi  cnsbnn  w  nsage 
«C  tbe  business  and  of  the  locality,  known  to 
the  parties,  or  so  general  and  well  settled  as 
to  raise  tbe  presnmpUon  that  the  parties.  In 
dealing  with  each  other,  did  ao  with  a  sOent 
reference  to  the  usage  and  a  tadt  nnderatand- 
ing  that  their  rights  and  reaponslblUties  should 
be  determined  by  It  Blchlands  t.  HUtebeltd, 
98  Va.  91«  22  a  E.  806t  and  cases  there  cited. 

It  is  slso  contended  that,  although  such 
endace  be  admissible,  It  can  only  be  Intro- 
duced when  the  custom  or  usage  is  set  np  in 
the  pleadings  of  the  party  relying  on  It 

Ja(^Bon'8  Adm*x  t.  Bendersm,  8  Leigh,  199 
(side  page),  waa  an  axMm  of  aaeumptit  on  a 
bill  of  exctunge  made  payable  at  a  bank  In  the 
state  of  Ohio,  where  there  was  a  special  usage 
ox  custom  that  bills  there  payatde  should  be 
jgesented  for  payment  on  tbe  fourth  day  instead 
of  the  third  day  of  grace.  The  special  counts 
In  the  dedaratlon  npcm  which  the  plataitlff  re- 
lied failed  to  set  np  this  Bpedal  usage,  and  the 
court  was  of  opinion  that  without  such  allega- 
tion proof  of  the  usage  was  not  admissible. 

In  the  case  of  Goremor  t.  Withers,  5  Grnt 
24,  which  seems  to  have  been  an  action  upon 
tbe  bond  of  a  tobaoco  Inspector,  the  deCoid- 
anti  soufl^  to  escape  llaMlity  by  showing  that 
a  custom  existed  anung  the  inspectors  of  the 
dty  of  Lynchburg  which  excused  the  prindpal 
In  the  bond  from  performing  a  duty  prescribed 
by  law,  and  a  fiUInre  to  vextona  whldi  coo^ 
stltuted  prima  fade  a  breach  of  the  cmdition 
of  the  bold.  This  usage,  connected  with  evi- 
dence of  knowledge  and  acquiescence  on  the 
part  cft  the  relator,  the  court  held  would  hare 
been  a  good  defense  tf  ipedally  xdeaded.  but 
that  it  could  not  be  made  under  the  plea  ot 
conditions  performed. 

In  each  of  those  eases  there  was  an  ex- 
press agreement  In  writing  which  was  wp&- 
dally  dedared  on  according  to  Ita  1^^  efltect 
under  the  general  law.  In  the  tot-named 
case  the  court  was  of  opinion  that  such  a 
declaration  could  not  be  sustained  proof 
of  a  local  usage,  because  there  '^fovld  be  ai . 
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Tarlanee  bfttween  the  allegation  and  tha 
proof.  In  the  other  case  the  court  held  that 
It  was  not  competent  tor  the  defendant  to 
prove  a  local  usage  which  went  to  excuse  the 
principal  In  the  bond  from  performing  a  Anty 
prescribed  by  law,  weHem  It  was  apeeially 
pleaded. 

But  where  there  It  no  contract  between  tb« 
parties  a»!ept  that  .which  the  law  Impliea, 
and  the  actl<m  la  bronsht  to  ttcoret  what 
the  aerrlces  performed  are  reasonably  worOi, 
there  does  not  seem  to  be  any  good  rea- 
son why  he  should  set  up  In  hia  plead- 
ings a  local  usage  or  custom  by  wlilch  the 
Talue  of  the  serrices  are  fixed,  since  he  Is 
entitled  to  recover  what  is  usual  and  cus- 
tomary for  Ulce  services.   Bish.  Gout  i  406. 

The  eriduira  was  properly  admitted,  and 
there  was  no  error  in  the  court's  refusal  to 
exclude  it.  While  the  rule  Is  that  the  party 
who  relies  upon  such  custom  or  usage  must 
show  that  it  Is  an  estabUahed  usage  or  cus- 
tom, uniform,  certain,  general,  and  not(Hrions 
In  that  locally,  It  Is  a  question  of  fact  to 
be  passed  upon  by  the  Jury  under  the  in- 
Btmctlons  of  the  court,  whenever  there  Is 
any  evidence  tending  to  prove  It,  although 
the  evidence  be  conflicting,  or  there  be  di- 
versity of  opinl(Hi  among  the  witnesses  as  to 
Its'  extent  and  character. 

The  action  of  the  court  in  giving  certain 
Instructiona  and  In  refusing  to  give  othws  Is 
assigned  as  error. 

The  Instructions  given  to  which  objection 
Is  made  are  as  follows: 

"The  court  Instructs  the  Jury,  If  they  be- 
lieve from  the  evidence  that  the  defendant's 
testator  and  his  wife  empli^ed  the  plaintiffs 
to  procure  purchasers  of  their  land,  and  that 
the  plaintiffs  secured  purchasers  for  the 
same,  and  If  they  further  believe  from  the 
evidence  that  the  usual  compensation  for 
such  services  Is  a  commission  of  five-  per 
cent,  upon  the  purchase  money,  then  they 
should  find  for  the  plaintiffs,  and  fix  th^r 
damage  at  five  per  cent,  of  the  amount  ot 
the  purchase  mon^." 

"Hie  court  Instructs  the  Jury  that  the  bur- 
den of  proving  the  cause  (tf  action  barred 
1^  the  statute  of  limitations  Is  upon  the  de- 
fendant The  court  further  Instructs  the  Ju- 
ry that  the  time  the  said  statnto  begins  to 
run  la  whenever  na&tx  the  contract  the  plain- 
tiff Is  entitled  to  his  mon^,  and  In  arriving 
at  what  the  contract  la  In  this  cas^  and 
when  the  commissions  were  due  thereunder 
the  Jury  have  the  right  to  consldn  evidence 
of  any  general  custom  prevailing  among 
real-estate  agenta  In  the  city  of  Roanoke, 
and  geneoxlly  known  at  the  time  the  contract 
was  entered  Into." 

The  first  of  these  Instructions  Is  erroneous 
because  It  directed  the  Jury  to  find  for  the 
plaintiffs,  and  fix  thehr  damages  at  6  per 
cent,  on  the  amount  of  the  purchase  price  of 
the  land.  There  vras  no  evidence  tending 
to  ^ow  that  the  defendant's  testetor  had  in 
any  way  become  responaible  for  services  ren- 


dered Is  selling  his  wife's  Interest  la  the 
land.  If  the  plaintiffs  sold  the  land  for  Gisb 
and  wife,  they  had  the  right  to  compensa- 
tion for  their  services;  but,  In  the  absence 
of  any  agreement  on  the  part  of  the  husband 
that  he  would  pay  for  selling  his  wife's  In- 
terest In  the  land*  he  could  not  be  btf  d  UaUe 
therefor. 

The  Instruction  was  misleading,  If  not  erro- 
neous, In  another  respect  Althongh  the  Jury 
might  have  believed  the  facta  hypothetlcally 
stated  In  It  still  the  plaintiffs  wen  not  «i- 
tiUed  to  recover  If  the  evidence  showed  that 
their  cauae  of  action  accrued  more  than 
three  years  before  the  Institution  of  th^ 
suit;  and  the  Jury  onght  to  have  been  so 
instructed. 

The  other  Inatraetion  quoted  above  and 
given  the  court  was  no  doitbt  Intended  to 
cure  this  defect  but  It  Is  not  at  all  clear 
that  It  does  sa  It  t^  the  Jury  upon  whom 
the  burden  of  proof  was  upon  that  point 
when  the  statute  commenced  to  run,  and 
what  evidence  they  might  consider  In  pass- 
ing upon  the  question;  but  falls  to  tell  them 
that  the  plaintiff  could  not  recover  If  their 
cause  of  action  did  not  accrue  within  three 
years  prior  to  the  bringing  of  their  suit 

Upon  ISila  p(tot  these  Instructions,  although 
considered  together,  were  misleading,  if  not 
erroneous. 

The  defendant  asked  for  seven  instxnc- 
tUffls.  Of  these  the  court  refused  to  give  tfx, 
and  ite  refusal  Is -assigned  as  error.  The 
court  properly  refused  the  defendant's  In- 
structions numbered  1,  2,  and  6,  because 
they  entirely  Ignored  the  evidence  of  the 
plaintiffs,  which  tended  to  show  that  there 
was  a  custom  or  usage  In  Roanoke  dtj  fixing 
the  compensation  of  real-esteto  agenta  for 
like  services,  in  the  absence  of  any  ox^ess 
contract  npon  the  subject 

Instruction  numbered  8  was  properly  refos* 
ed,  because,  while  It  recognised  the  efltet  oi 
the  alleged  local  custom  or  usage  upon  the 
righto  ot  the  parties,  It  UM  the  Jury  that 
the  d^endant  vras  not  bound  1^  It  unless  It 
was  shown  that  he  knew  of  and  acquiesced 
in  the  same  when  he  placed  the  lands  within 
the  hands  of  the  plaintiff^  for  sale.  It  was 
not  necessary  that  the  evidence  should  show 
that  the  def^idant  actoiUly  knew  of  and  ac- 
quiesced In  the  custom  or  usage.  It  It  ap- 
peared from  the  evldoice  that  at  the  time 
the  services  were  rendered  there  was  an  es- 
tablished usage  upon  the  sul^ect,  certain,  nnl- 
fonn,  general,  and  notorlons  In  tiie  dty  ot 
Boanoke,  where  the  parties  lived  and  did  bori- 
ness,  there  would  arise  at  least  a  prima  fade 
preanmptlon  that  tiie  deftndanfa  testator 
knew  of  the  usage  and  custom,  and  was 
bound  tqr  It  Blsh.  Oont  i  44B.  et  seq.;  <3axfe, 
Ooat  pp.  fi82-4SS4;  Lamni,  UsagBS  ft  Cost 
I  24;  Brown,  Parol  Coat  I  68. 

By  Instruction  numbered  4  the  court  was 
asked  to  Instruct  the  Jury  tiiat  the  defendant's 
testatw  could  not  be  affected  by  any  local 
custom  ot  XMl-estato  agente^'doing  bmdnew 
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1b  tte  cttr  •(  Bwnolw^  until  It  wm  Aovb 
tlutt  be  knew  of  «iicb.caitom-at  ths  tfma  be 
placed  tbe  property  In  aneitlon  wttli  tlie 
plaintuts  for  Mle  (tt  he  dlA  w  place  lt>,  er 
that  macSk  cnitom  was  of  avch  long  ctmOnii- 
ance,  and  ao  certain,  general.  aniTerBal,  and 
notorlotu  aa  that  knowledge  thereof  would 
reasonably  be  preesmed  on  the  part  of  his 
teetatw.  l%la  tautmction  was  mbstantlany 
correct,  and  the  court  erred  In  not  giving  it. 

Inatmctiui  numbered  S  on^t  to  have  been 
glTen.  There  was  evidence  tending  to  ibow 
a  local  usage  or  custom  by  which  the  com- 
pensation for  such  services  was  fixed  at  S 
per  cent  ctumnlsslons.  payable  when  the  first 
paymrat  on  the  purchase  money  was  paid  by 
the  vend<»a;  and  tbe  evidence  showed  tSiat 
no  SDcb  payment  bad  been  made  when  the 
plaintiffs'  actitm  was  brought  If  the  evi- 
dence established  tbe  facts  upon  which  the 
Instrnctlon  was  baaed,  the  plaintiffs  had  no 
light  to  recover  when  they  bron^t  their  suit 

The  assignment  of  error  that  the  verdict  of 
the  Jury  did  not  reeiwnd  to  all  the  Issues  In 
the  case,  and  tor  that  reason  shoold  have 
been  set  aside  on  the  defendant's  motitm,  is 
wholly  wlthont  merit  The  Jury  found  In 
favor  of  the  plalndfls  and  assessed  their  dam- 
ages for  the  fall  amount  claimed  by  them. 
To  do  this  It  was,  of  course,  necessary  for  the 
imj  to  find  that  the  defendant  had  assumed 
to  pay  as  alleged  In  the  declaration,  and  that 
he  had  dme  so  within  the  statntwy  period. 
The  verdict  was  a  fall  response  to  both  Issues 
and  in  the  usual  form. 

The  Judgment  most  be  reversed,  the  ver^ 
diet  set  atf  de,  and  the  cause  remanded  to  the 
corporatloo  court  of  the  dty  Boanoke  tot 
a  new  trial,  there  to  be  inoceeded  with  In  ac- 
cordance with  the  views  expressed  In  this 


CM  Vs.  778) 

OABT  V.  ABINGDON  PUB.  00.  et  si. 

(Supccme  Oonrt  of  Anwals  ot  Virginia.  July  8, 
1887J 

HnTOIlTDBK  Of  UaUSSS  Off  AOTIOR. 

A  declaratloD  with  two  counts,  one  for  prop- 
oty  received,  whidi  defendanti  promised  to  ac- 
ooont  for,  snd  oDe  for  the  conreraion  of  property 
csanally  lost  by  plaintiff,  Is  bad  on  a  general  de- 
murrer  for  misjoinder  of  a  count  in  oonttact'witb 
one  In  tort 

-  Appeal  bom  circuit  court,  Washli^rton 
coun^. 

Action  by  Hary  R.  Gary,  committee  of 
George  W.  Gary.  agafaiBt  the  Abingdon  Pub- 
lishing Company  and  others.  From  an  or- 
der sustaining  a  demurrer  to  the  dedaratUHi, 
plalntUf  appeals.  Affirmed. 

D.  Trigg  and  P.  J.  DKnajfott,  tm  anc- 
ient. Ehmaker  ft  Hntton  and  F.  T.  Barr,  for 
apptiUeea. 

KBITH,  P.  Mary  B.  Gary,  committee  ot 
George  W.  Gary,  plalntltt,  Inought  an  action 


«(  trespaas  on  the  cam  In  the  ebcolt  conrt 
of  Washington  eonntr,  and  filed  the  follow- 
Ing  declaration: 

"Mary  B,  Gary,  committee  of  Geo.  W.  Ga- 
ry, pLaintlft,  complains  ttf  the  Abingdon  Pnb- 
UAlng  Oompany,  a  cmporatlon  under  the 
laws  of  the  state  of  Tlrginla.  &  M.  Withers, 
W.  F.  Smyth,  and  L.  T.  Oosl^,  defoidants, 
being  summoned,  of  a  plea  of  trespass  on  the 

case,  for  tha^  to  wit;  on  the  day  of 

 ,  18(K  the  defendants  were  indebted  to 

George  W.  Gary  In  the  sum  of  one  thousand 
five  hundred  dollars  for  property,  money, 
accounts,  bills,  and  credits  belonging  to  the 
said  George  W.  Gary,  which  was  taken,  re- 
ceived, collected,  and  applied  by  them,  the 
said  defendants,  to  their  own  use.  without 
the  consent  or  authority  of  the  said  George 
W.  Gary,  but  which  they  afterwards  prcnn- 
ised  to  account  for,  pay,  return,  and  deliver 
to  the  said  George  W.  Gary  and  to  the  said 
plaintiff  upon  their  request 

"And  afterwards  the  said  George  W.  Gary 
became  and  was  duly  declared  a  lunatic,  and 
the  plaintiff  was  duly  appointed  his  commit- 
tee by  the  county  court  of  said  conn^. 

"Yet  the  said  defendants,  although  often 
requested  so  to  do,  have  failed  and  reftwed 
to  account  for,  pay,  return,  or  deliver  to  the 
said  plafDtlff  the  said  pn^rty.  money,  ac- 
counts, and  blUs  and  credits  so  taken  by 
them,  and  used  and  appropriated  as  afore- 
said, either  to  the  said  George  W.  Gary  or 
to  the  plaintiff,  but  to  account  for,  pay,  re- 
turn, or  deliver  the  same  aa  aforesaid  they 
have  hitherto  neglected  and '  refused,  and 
still  do  refuse,  to  the  plaintiff's  damage 
91,600. 

"And  for  this,  also:  That  heretofore,  to 

•wit,  on  the  day  of  ,  189-,  the  said 

George  W.  Gary  was  lawfully  possessed,  as 
his  own  property,  of  certain  books  ot  ac- 
counts, property,  accounts,  UIls,  and  credits, 
to  the  value  of.  to  wit  the  sum  of  $1,539.86, 
and.  being  so  possessed  of  the  same,  the  said 
George  W.  Gary  afterwards,  to  wit,  on  the 
—  day  of  '  ,  18—.  first  above  men- 
tioned, casually  tost  said  books  of  accounts, 
pn^rty,  accounts,  bills,  and  credits  out  of 
his  possession,  and  the  same  afterwards,  to 
wit  on  the  day  and  year  first  aforesaid, 
came  to  the  possession  of  the  said  defendania 
by  finding;  and  afterwards  the  said  George 
W.  Gary  became  insane,  and  was  duly  ad- 
judged to  be  insane,  and  the  ^Untlff  was 
duly  appointed  his  committee  the  county 
court  of  said  county. 

"Tet,  the  said  defendants,  well  knowing 
the  property,  books  of  accounts,  accounts, 
bills,  and  credits  to  be  the  property  of  the 
said  George  W.  Gary,  and  to  the  plaintiff, 
but  contriving  and  fraudulently  Intending  to 
deceive  and  defraud  tbe  said  Geoi^e  W.  Ga- 
ry and  tbe  said  plaintiff  in  this  behalf,  have 
not  as  yet  delivered  to  the  said  George  W. 
Gary  or  to  the  plaintiff  the  said  property,  ac- 
counts, books  of  accounts,  bills,  and  credits, 
or  any  or  elthw  of  them,  or  any^i^art  there* 
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of,  although  often  requested  so  to  do,  ftnd 
afterwards,  to  wit,  on  the  day  atoresald, 
converted  and  disposed  of  the  eaid  jiroperty, 
accounts,  hooks  of  acommla,  bOls,  and  cred- 
its to  their  own  use,  to  the  damage  ffiC  the 
plalntur  91,600,  and  therefore  the  plalutUt 
brings  his  suit,**  etc. 

To  this  dedaratlon,  and  to  each  count 
thereof,  the  (MmAantM  demurred.  The  de- 
murrer was  sustained,  and  tbe  cause  re- 
manded to  rules,  with  leave  to  the  plaintiff 
to  file  an  amended  declaration.  When  the 
amended  dedaration  came  In,  the  defendants 
again  demnmd.  The  demurrer  was  again 
sustained,  with  leave  to  the  plaintiff  to 
amend  his  declaration,  whereupon  a  second 
amended  declaratiim  was  filed,  to  which  the 
defendants  again  demurred;  and  the  court 
sustained  the  demurrer,  and  gave  Judgment 
In  faVOT  at  the  defendants  against  the  plain- 
tiff for  their  costs.  To  this  Jndgm«it  a  writ 
of  error  was  awarded  1^  one  of  the  judges 
of  this  court. 

We  have  set  out  the  declaration  at  large  in 
this  (ase,  because  Its  perusal  seems  to  rai- 
der all  discussion  superfluous  to  show  that 
Id-  the  first  count  the  plalntlfl  sues  to  recov- 
er damages  upon  a  ccmtract,  and  In  the  sec- 
ond she  sues  to  recover  damages  for  a  tort 

The  avermmt  of  the  first  count  Is  that  the 
defendants  were  indebted  to  George  W.  Oa- 
17,  of  whom  the  plaintiff  Is  the  committee. 
In  the  sum  of  $1,500,  for  property,  money,  ac- 
counts, bills,  and  credits  belonging  to  Gary, 
which  were  taken,  received,  collected,  and 
applied  19^  tfie  defendants  to  their  own  use 
without  the  consent  of  Gary,  but  which  they 
afterwards  promised  to  account  for,  pay, 
return,  and  deliver  wben  thereunto  request- 
ed. 

Now,  here  is  the  statement  of  the  Indebted- 
ness, of  the  consideration  by  which  It  Is  sup- 
ported, and  the  promise  to  pay.  It  Is  true 
that  the  promise  had  Its  origin  In  the  tortious 
act  of  the  defendants  In  taking  the  property 
of  the  plaintiff  without  his  consent;  but  the 
tort  may  be  waived,  and  suit  may  be  prose- 
cuted for  the  value  of  the  property  taken, 
and  the  duty  which  rests  up<m  the  defend- 
ants, either  to  return  the  property  when  de- 
manded, or  to  pay  for  It  when  requested,  Is 
a  sufficient  consideration  for  their  promise, 
and  is  sufficiently  averred. 

The  count  further  states  that  the  defend- 
ants, though  (HTten  requested,  have  failed 
and  refused  to  account  for  this  property, 
money,  and  credits,  but  have  refused  to  do 
so.  to  the  damage  of  the  plalntlfl  $1,600. 

It  Is  equally  clear  that  the  second  count 
Is  upon  a  tort  It  avers  that  Gary  was  law- 
fully possessed  of  property  of  a  certain 
value;  that  It  was  casually  lost  from  his 
possession,  and  afterwards  found  by  the  de- 
fendants and  converted  to  their  own  use, 
with  the  averment  that  the  plaintiff  thereby 
sustained  damage  to  the  amount  of  $1,600. 

That  these  counts  are  faulty  would  be  Im- 
material, it  tme^   It  is  sufficient  that  the 


one  is  founded  upon  a  contract,  and  that 
the  oQier  rests  npon  a  tort 

Speaking  of  a  count  of  doubtful  <diaracta 
In  the  case  of  Ferrlll  v.  Brewls*  Adm*r,  25 
Orat,  at  page  787,  Judge  ttaples  uses  ttae 
following  language:  "This  cmmt  may  be 
justly  liable  to  all  the  criticism  of  the  de- 
fendant's counseL  It  may  be  defectlTe  botli 
in  form  and  snbstance.  Wltb  tbat  we  have 
no  concern  upon  a  demurrer  to  the  whole 
declaration.  Our  only  Inquiry  Is  wbetbw  It 
Is  In  assompslt  or  In  caseu" 

Applying  that  language  to  tiw  first  connt, 
It  matters  not  that  It  may  be  defective  in 
form  and  snbatanca.  It  la  deariy  a  coont  In 
assumpsit 

The  second  count  may  also  be  liable  to 
Just  crltldsm,  but  it  la  nevertbdess  a  count 
In  trespass  on  the  case  for  a  tort 

It  Is  well  settled  that  causes  of  action  aris- 
ing In  tort  cannot  be  joined  with  causes  of 
action  arising  from  contracts,  exc^yt  In  rare 
instances.  At  page  888.  4  Mlnw,  Inst  ^ 
Bd.)  pt  1,  the  author  states  this  ^poaitlfm 
in  the  following  language:  *lt  must  be  ob- 
served that  causes  of  action  In  tort  cannot  be 
Joined  with  causes  arising  out  of  contract 
Thus,  trespass  on  the  case  In  assumpsit  can- 
not be  Joined  with  trespass  on  the  case  In 
trover  and  codvwsIob,  nor  debt  with  tres- 
pass Ji  et  annlB."  And  at  page  400  of  fin 
same  volume:  Tnie  oonsequenoes  at  a  mis- 
joinder of  counts  or  causes  of  actloa  are 
more  material  than  In  case  of  a  sln^e  count 
being  defective;  for  In  the  case  pt  a  mto* 
Joinder,  however  p«fect  the  counts  mnj  re- 
spectively be  In  themselves,  the  declaration 
will  be  bad  on  general  demurrw,  but  not  on 
motion  In  arrest  of  Judgment  or  on  writ  «t 
error,  unless  a  demurrer  has  been  put  in  and 
overruled."* 

Upon  motion  in  arrest  of  Ju^Ucnient  or  on 
writ  of  error,  where  no  demurrer  has  been  In- 
terposed, It  seems  that  the  verdict  and  Judg- 
ment would  be  protected  the  statute  of 
Jeofalle. 

We  think  the  circuit  court  properly  sustain- 
ed the  demurrer  to  this  declaration,  and  Its 
Judgment  should  have  been  final  at  that 
time  In  favor  of  the  defendants,  Instead  of 
permitting  the  plaintiff  to  amend.  Of  this, 
however,  the  plaintiff  cannot  complain;  and, 
as  the  proceedings  )n  the  circuit  court  evoit- 
uated  in  a  final  Judgment  for  the  defendants, 
we  are  of  opinion  that  there  Is  no  wn»  tbere- 
tn,  and  it  is  affirmed. 

BTTCHANAN,  J.,  absent 


m  Ta.  TO 

HIOKS  V.  ROANOKB  BBIOK  00.  Ct  sL 
(Siveme  Omut  of  Ajn>eals  vt  THiginla.  July  1, 
1887.) 

Appeals — JofUBDionoKAL  Ahouht— Dinassu— 
Bqditablb  AssioirmNTS— Hbohaniob'  Lisi»— 

BqCITlBLB  LIBK8— BXIOOTIDKS— LiBM. 

1.  Jurisdictitni  is  given  to  the  stq^reme  oonrt  ss 
to  SK>dlees  whose  claims  are  esch  too  sBoall 
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to  confer  it,  where  tlie  judgment  depriyes  appel- 
lant ot  a  nun  large  enongfa  to  confer  it. 

2.  The  fljiiTniwfil  of  an  api>eal  operates  aa  an 
affirmance  of  the  decree  of  the  lower  court  hf 
rirtue  of  Code,  I  S475,  proriding  that  after  the 
dismlBsal  of  an  appeal  no  other  appeal  ihaU  be  al- 
lowed. 

8.  Where  a  fund  to  becopie  due  waa  assigned  to 
•ecure  future  advances,  the  assignee'!  agreement 
to  pey  a  certain  amount  thereof  when  received  tA 
a  cr«litor  of  the  assignor  gare  the  creditor  no 
lien  on  the  fund,  nor  waa  it  an  equitable  assign- 
ment thereof,  especially  where  the  assignment 
was  annulled  after  the  agreement  was  made,  and 
before  the  asatgnee  had  collected  the  fund. 

4.  A  mechanM^s  Uan  caimot  be  aoqabed  on  pnb> 
Uc  DToperty. 

6.  The  fumishkig  of  materials  necessarr  for 
the  completion  of  a  sewer  glTes  no  lien  on  a  por- 
tion of  the  contract  price  doe  the  contractor  from 
the  dty. 

6.  Where  a  fond  to  become  due  was  asdgned  to 
■secure  future  adTances,  an  order  drawn  hj  the  as- 
signor in  favor  of  a  creditor  directing  the  assignee, 
tm  reedring  the  fund,  to  pay  the  creditor's  claim 
-out  of  It,  did  not  give  the  creditor  a  lien  on  the 
fond,  nor  constltnte  an  equitable  asalgument  of 
it,  eepedaUr  where  the  asngnment  was  annulled 
before  any  part  of  the  fund  bad  been  collected  by 
the  assignee. 

7.  A  jodnnent  creditor  Issuing  in  April  an  exe- 
cution which  Is  returned  In  June  has  a  lien  prior 
to  that  of  a  creditor  garnishing  hi  December  a 
fund  to  which  the  debtor  became  entitled  between 
April  and  June,  but  which  was  not  then  payable, 
by  virtue  of  Code,  SS  S601,  8602,  making  the  is- 
suance of  a  writ  of  fieri  facias  a  lien  on  non- 
leriable  iRoperty  sa  long  aa  iba  Judgment  la  en- 
forceable. 

Appeal  from  corporation  -court  of  Roanoke. 

Bill  of  review  by  R.  Randolph  Hicks,  tros- 
tee,  L.  H.  Vaughan,  and  Dldler  &  GrlfEeth 
Against  W.  F.  Patterson,  the  Fidelity  Loan  & 
Trust  Company,  and  the  dty  of  Roanoke.  On 
their  several  petitions,  the  Roanoke  Brick 
■Company,  Qiiggenbeima:  &  Oo.,  Williams, 
White  &  Co.,  R.  H.  Angell  St  Co.,  and  Charles 
«nd  EL  M.  €wab  were  permitted  to  become 
parties  dtfendant,  and  from  a  decree  permit- 
ting them  to  share  In  the  fond  in  snlt  com- 
plainant Hicks  appeals.  Reversed. 

R.  R.  Hicks  and  A.  A.  Phlegar,  for  appellant 
Smith  &  King.  Wilson  &  Manson,  and  Ootia 
A  Olasgow,  for  appellees. 

RIELY,  J.  The  motion  of  appellees  Gng- 
genheimer  A  Co.,  Williams,  White  &  Co.,  and 
Charles  and  H.  M.  Swab  to  dismiss  the  appeal 
as  to  them  must,  under  the  nnmerons  dedslotts 
of  this  court  relative  to  its  jurisdiction,  be 
OTermled.  I  need  only  TeC&c  to  some  of  them. 
Gage  T.  Crockett,  27  Grat  785;  Harm  an  v. 
City  <rf  I^chburg,  33  Grat  87;  Fink  v.  Den- 
ny, 76  Ta.  668;  DufTy  t.  Flggat,  80  Ta.  664; 
Sannders  v.  Warner,  82  Va.  S16;  Etawkina 
T.  Gresham,  85  Va.  84.  6  S.  B.  472;  Pitta  t. 
Spotts,  86  Va.  71,  0  S.  H.  501;  Craig  v.  WU- 
Uama,  90  Ta.  600,  18  S.  B.  889;  WUllama  v. 
Clark,  98  Ta.  690,  36  S.  B.  1013.  See,  also, 
Umborger  t.  Watts,  26  Grat  167,  and  Bodd 
▼.  Heertt,  17  WaU.  864. 

While  the  amount  decreed  to  each  of  the 
said  appelleee  la  less  than  $600,  the  claim  of 
the  appellant  la  far  In  excess  of  that  sum. 
B7  the  decMoo  of  tbB  lower  court  in  favor  of 


the  appelleee,  he  was  deprived  of  the  greater 
part  of  about  f3,600  of  the  fund,  which  he 
and  Ia  H.  Vaughan  would  have  otherwise  re- 
ceived. This  is  the  matter  in  dispute,— the 
amount  In  controversy  aa  to  him,— and  gives 
this  court  Jurisdictlan  as  to  all  of  the  appel- 
lees. 

It  becomes  necessary,  therefore,  to  ocnudder 
the  claim  of  the  appellant  to  the  amoimt  Is 
controvert  as  against  that  of  the  several 
pellees  to  the  soma  decreed  to  them  respective- 
ly. 

On  December  17,  1892,  W.  F.  Patterson,  In 
order  to  secure  what  he  was  owing  to  the 
Fidelity  Loan  ft  Trust  Company,  and  to  ob- 
tain the  necessary  means  to  carry  on  the  work 
for  which  he  had  contracted  with  the  dty  of 
Roanoke,  made  an  assignment  to  said  com- 
pany of  all  moneys  dne  and  to  become  due 
to  him  from  the  siUd  dty  for  work  done  and 
materials  furnished,  and  to  be  done  and  fur- 
nished, under  his  contracts  wlUi  the  dty  tor 
public  improvements. 

On  December  %  1892,  Bdmund  Didier  and 
L.  H.  Vaughan  filed  their  bill  to  set  aside  the 
assignment  on  the  ground  of  fraud,  and  at  the 
same  time  attached  the  moneys  coming  to 
Patta«on  from  the  dty.  It  was  shown  that 
the  assignment  though  absolute  on  its  face, 
was  only  Intended  as  a  security  for  moneys 
already  borrowed  by  Patterson  from  the  com- 
pany, and  for  future  loans  and  advances  to 
enable  him  to  perform  his  said  contracts. 
The  court  sustained  the  validity  of  the  assign- 
ment and  abated  the  attachment  and  its  de- 
cree on  appeal  was  affirmed  by  this  court. 
Dldler  T.  Patterson,  93  Va.  634,  26  S.  B.  661. 

On  December  6,  1893,  and  while  the  appeal 
was  pending  in  this  court,  the  complainants 
filed  their  bill  of  review  to  the  said  decree 
and  again  sued  out  an  attadimait  against 
the  moneys  due  to  Patterson  ftom  the  dly. 
At  the  hearing  of  the  bill  of  review,  the  court 
set  aside  and  annulled  as  ftaudnlent  the  said 
assignment 

To  this  decree  Patterson  obtained  an  appeal 
from  this  court,  but  falling  to  perfect  tiie  ap- 
peal by  giving  the  required  bcmd.  It  was  dis- 
missed. By  section  3476  of  the  Code,  it  is 
provided  that  "after  the  dismission  of  an  ap- 
peal, writ  of  error,  or  supersedeas,  no  other 
appeal,  writ  of  oror,  or  supersedeas  shall  be 
allowed  to  or  from  the  same  Judgment  decree, 
or  order.'*  The  result  of  the  dismission  of  the 
appeal  of  Patterson  was.  therefore,  without 
any  amsidoratlon  of  It  biy  this  comrt  to  op- 
erate as  an  affirmance  of  the  decree  of  the 
lower  court  annulling  the  said  assignment  for 
fraud,  and  declaring  it  void.  Barksdale  v. 
Fitzgerald,  76  Ta.  886,  and  Ooblis  t.  Gilcbrist, 
80  Va.  503. 

It  Is  under  this  state  of  the  case  that  we 
come  to  consider  the  right  of  the  several  ap- 
pellees to  payment  of  their  debts  out  of  the 
moneys  due  by  the  dty  to  Patterson  as  against 
the  right  of  the  appdiant 

The  respective  claims  ot  ftn  Boonoke  Brick 
Company,  R.  EL  Angell,  and  Qvggs^beima  ft 
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Co.  rest  on  very  similar  gronods,  and  will  b* 
flnt  conaldered. 

The  petldon  of  the  Roanoke  Btidk  0(Hnpaii7, 
after  referring  to  tbe  aMlgnment  made  by  Pat- 
terson to  the  Fidelity  Loan  ft  Troat  Company 
on  December  17, 1892,  and  alleging  that  tt  was 
made  for  certain  purposes,  sets  forth  that  the 
Bald  company,  acting  for  Patterson,  on  April 
14,  18DS,  agreed  In  writing,  which  agreement 
waa  filed  as  an  exhibit  with  the  petition,  that 
ontll  further  notice  It  wonld  pay  tbe  brick 
company  for  brick  famished  to  Patterson  for 
sewers  then  being  constructed  him  for  the 
city  of  Roanoke.  The  agreement  reads  as  fol- 
lows: "Roanoke,  Va.,  April  14,  1893.  Roan- 
oke Brick  (MeesTB.  Adams  Bros,  ft  Fayn^ 
—Gentlemen:  Until  further  notice,  we  will 
agree  to  pay  yon  for  brick  furnished  to  Mr. 
W.  F.  PattraaoD  for  sewos  now  being  built 
In  Roanoke  dty,  as  the  money  thra^for  Is 
drawn  from  the  dty,  as  per  the  accounts  ren- 
dered m(»ithly,  and  aj^rored  by  the  said  Pat- 
terson, lees  the  15  per  cent,  until  such  dme 
when  we  receive  the  16  per  cent,  when  the 
same  will  be  paid  to  yoo.  Yours,  truly.  Fidd- 
ly Loan  and  Troat  Company,  assignee  of  W. 
F.  Fattereon,  by  J.  T.  Jamison,  Sec.  and  Treas." 

Upon  tbe  faith  of  this  agreement  the  brk^ 
company  furnished  to  Patterson  the  brick,  for 
which  Its  claim  In  this  case  was  asserted,  and 
it  contends  that  by. virtue  thereof  it  acquired 
an  equKable  lien  on  the  nuHiey  now  doe  from 
the  dty  to  Patterson. 

Thrae  can  be  no  doubt  as  to  the  doctrine  that 
when,  for  a  valoaMe  conslderatton  frcxn  the 
payee,  an  cH^er  is  drawn  nptm  a  third  person, 
aod  made  paTable  out  of  a  particular  fund, 
then  due  or  to  become  due  from  him  to  the 
drawer,  and  la  delivered  to  the  payee,  It  <^ 
Mates  as  an  equitable  assignment  pro  tanto  of 
the  fund,  and  const! tntes  a  Uen  upon  it  In  the 
hands  of  him  who  owes  the  debt  or  has  pos- 
session of  the  fund  oat  ot  which  the  order  Is 
made  payable.  3  Pom.  Eq.  Jor.  i  1280;  Story. 
Eq.  Jnr.  {  1044;  Building  Ass'n  v.  Coleman 
(Ya.)  26  S.  E.  843;  Brooks  v.  Hatch,  6  Leigh, 
G84;  Swltxer  v.  NofTstnger,  82  Ta.  621. 

But  a  mere  promiae  or  agreenent  to  pay  a 
debt  oat  of  a  designated  fund,  when  received, 
does  not  give  an  eqtdtable  Hen  upon  the  fund, 
or  op^te  as  an  equitable  assignment  ot  it 
Something  more  Is  necessary.  To  cocstltnte  an 
equitaUe  assignment  th^  must  be  an  as- 
Blgnment  or  transfer  of  the  fund,  or  some  defi- 
nite portion  of  It,  80  Qiat  the  person  owing  the 
debt  or  holding  the  fund  on  which  the  order 
Is  drawn  can  safely  pay  the  order,  and  Is  com* 
pellable  to  do  bo,  though  forbidden  by  the 
drawer.  8  Pcmi.  Eq.  Jur.  |  1280;  1  Jones, 
Liens  (2d  Ed.)  H  48.  60,  52;  Rodlck  v.  Gan- 
dell,  1  De  Oex,  M.  ft  O.  763;  Clayton  v.  Faw- 
cett's  Adm'rs,  2  Leigh,  19;  Elb  r.  Martin.  6 
Leigh,  182;  Christmas  v.  Russell.  14  Wall  69; 
and  Trist  v.  ChUd,  21  WaU.  441. 

Patterson  gave  no  order  to  the  brick  com- 
pany on  the  city  of  Roanoke,  which  was  to  be- 
come Ub  debtxw  for  the  constructlm  of  the 
■ewen^  tor  the  latter  to  pay  to  the  foniHr  Car 


the  hrkik  It  furnished  to  tatan.  He  did  not  aa- 
sign  or  transfer  to  It  for  such  purpose  any 
part  of  the  fimd  thus  to  become  doe  to  fahn. 
The  agreement  upcm  which  it  rdles  fw  tlie  ere- 
atloD  of  an  equitable  Uen  In  its  favor  aa  (he 
said  fund  Is  a  mere  promise  by  the  Fidelity 
Loan  ft  Trust  Company  to  pay  whoi  and  as  It 
collected  from  tbe  city  the  money  It  would  owe 
Patterson.  Thds  did  not  operate  as  on  eq- 
uitable assignment  It  gave  to  the  brick  com- 
pany no  control  of  Qie  fund,  and  Oie  oompany 
acquired  no  lien  oo  it 

And,  further,  the  condition  upon  which  the- 
Fidelity  Loan  ft  Trust  Company  agreed  to  pay 
to  the  brick  company  never  has  been,  and  now 
never  can  be,  fulfilled.  It  only  promteed  t» 
pay  out  of  the  fimd  aoyr  In  controversy  when 
it  received  It  The  assignment  having  been 
annulled.  Its  authority  to  collect  or  receive  tbe 
money  coming  to  Patterson  from  tiie  dty  at 
Roanoke  was  thereby  terminated.  The  dty 
could  not  thereafter  pay  the  numey  to  it  ud 
tt  had  no  l<M^er  any  right  to  receive  it  Tbe 
money  never  came  to  Its  hands,  and  the  occa- 
sion when  It  was  to  pay  the  bride  company  has 
never  arlBcn,  and  never  can  arise. 

R.  H.  Angell  relies  upon  a  precisely  similar 
agreement  on  tlie  part  of  the  FlddlCy  Loan  ft 
Trust  Company  to  pay  Us  claim  f<H-  cemoit 
furnished  to  Patterson  as  that  made  by  It  with 
the  Roanoke  Brick  Company,  the  only  differ- 
ence being  that  tbe  egre^ent  made  with  An- 
gell was  wholly  verbal,  while  the  promise  to 
the  brick  company  was  In  writing.  We  have 
seen  that  the  agreement  with  the  brick  com- 
pany gave  to  It  no  lien  on  the  fund,  and  what 
has  been  said  tn  regard  to  that  claim  a^Uea 
in  full  force  to  that  of  AngelL 

Both  the  brick  company  and  Angell  filed  me- 
chanics' liens  against  tbe  sewfera  constrocted 
by  Patterson  tar  the  dty  of  Boan<Ae.  but  the 
right  to  do  so  was  not  pressed  at  the  hearing 
before  us,  and  Is  dearly  nntoiable.  It  Is  am- 
traiy  to  public  policy  to  allow  a  Mm  to  be  ac- 
quired on  puUic  property,  and  the  mechanic's 
lien  laws  do  not  apply  to  public  buildings  or 
structures  erected  by  states,  dtiee,  and  ootm- 
tles  for  public  uses,  unless  the  statute  creat- 
ing the  lien  expressly  so  provides.  Manu- 
facturing Co.  V.  Broaddns  (Va.)  27  &  E.  438. 
See,  also.  Bolsot  Mech.  Liens,  |  208,  and  2 
Jones,  Liens  (2d  Ed.)  S  1375. 

It  was  also  claimed  for  these  two  petttkners 
that  they  furnished  the  materials  wbldi  were 
necessary  to  enable  Patterson  to  comidete  Ibe 
work,  and  to  entitle  him  to  datm  tbe  15  per 
cent  retained  1^  the  ctty.  It  k  not  qaesdon- 
ed  that  they  furnished  the  materials,  and  they 
were  no  doubt  used  In  the  completion  of  the 
sewers.  Still  this  would  not  give  these  peti- 
tioners any  Uen  on  the  nwHMy  Which  the  dty 
had  contracted  to  pay  Fattereon  Cor  tbe  wort. 
1  Jonee,  Liens  (2d  Ed.)  I  SO. 

Much  of  what  has  beoi  said  in  regard  to  tbe 
law  of  eqoltoble  aaslgnmaita  to  dlscosslng  the 
claim  of  the  Roanoke  Brick  Company  Is  also 
qn^icable  to  the  claim  ot  Qnggaibelmer  ft 
Oo.  This  flim  boM  id  zl|^t  to  bm  Ua  ae> 
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vomit  acaliHt  Fattenon  paid  out  oC  the  tand 
das  him  from  I3w  dty  of  Bnanofc*  on  flM  fol- 
lowlof  Mder:  "Boanote,  Ya.,  October  28Ui, 
Ur.Taa.A..McCooiKai  and  FUeUtr  Loan 
and  Trast  Oompany— Geiitlemai:  I  owe  Ony- 
genbelmw  ft  Co^  of  Ljnchborg,  Ya.,  tibe  anm 
of  |266Jt4,  with  Interest  from  1st  February, 
1808^  sntdect  to  a  credit  of  960.00  as  of  Maj 
16th,  18S3.  Out  «C  mj  eBtlmatM  which  70a 
will  coUaet  from  the  dty  of  JtomakB  yon  wlU 
plean  settle  the  above  aoeonn^  HQusr  In  caah 
01  CII7  Iramnta  as  yon  may  ncelve  tiiem; 
this  assignment  being  intended  to  embrace 
said  fond  after  the  payment  of  the  soma  neces- 
sary for  the  cnrrent  expenses  of  the  work. 
W.  F.  Patterson.** 

In  addition  to  the  fsct  that  the  anthorlty 
of  the  Fidelity  Loon  ft  Trast  Company  to  col- 
lect from  the  dty  the  mcmey  it  owed  Fatta> 
am  was  terminated  1^  the  annulment  of  the 
assignment  of  December  17,  1692,  and  the 
condition  on  whldi  the  orHex  was  to  be  paid 
was  never  folfilled,  It  Is  very  cBear  that  the 
order  did  not  operate  as  an  equitable  assign- 
ment of  so  modi  of  the  fund  as  was  necessary 
to  pay  tbB  dslm  of  the  payee.  It  was  not 
drawn  cm  the  debtor  (tf  the  drawer,  nor  on  any 
person  holding  fonds  belon^g  to  him,  and 
did  not  idace  the  fnnd,  or  any  part  of  it,  In  the 
control  of  tb»  payesw  1  Jones,  Ltons  ^  Bd.) 
i  BOt  and  Rodlck  v.  Gandell,  soiva. 

We  are  of  c^tlnlon  fOr  the  foregoing  reasons 
that  fbe  conrt  bdow  erred  In  decreeing  pay* 
ment  of  the  claims  of  tbe  said  petitiimars. 

The  respective  claims  <a  WUUams,  White  ft 
Oo.  and  Oharles  and  H.  M.  Swab  are  to  be 
next  considered. 

It  appears  from  the  record  that  these  petl* 
tloners  recovered  judgments  on  their  claims 
against  Patterson  at  Oie  Uardi  term,  1898, 
of  the  cpiporatlon  court  df  flie  city  of  Roanoke. 
Bzecutlons  were  issued  on  the  Jndgmrats,  and 
put  in  the  hands  of  the  sorgesnt  ot  the  dty 
on  A.prll  14, 1898.  TbB  executions  were  made 
retnznable  to  the  first  Monday  In  Jime,  1896, 
and  were  returned  by  tbe  sergeant  on  June  5, 
1803»  Indorsed  by  him  *'No  effects." 

At  the  time  'VraUams;  Wblto  ft  Oo.  and 
Oharies  and  H.  H.  Swab  filed  their  Joint  peti- 
tlcu  In  this  cause  there  was  due  on  the  judg- 
ment of  the  Conner  the  sum  of  9126,  and  on 
that  of  the  latter  the  som  of  9175,  aggregating 
the  enm  of  $800. 

The  record  shows  that  between  the  time  the 
executions  went  into  the  hands  oC  tfie  oOea: 
to  be  executed  and  tbe  return  day  of  the 
executions  the  d^  BoancAe  mw  Indebted 
to  Pattwscm  to  the  sum  ct  9246.78,  And  also 
In  tbe  sum  of  9828.44,  making  957B.22;  tiiese 
sums  bdng  16  per  cent,  on  the  estimates  for 
work  done  during  flie  months  of  Aprfl  and  Maj, 
1898,  whidi  the  dty.  onder  Us  contract  wltb  Pat- 
terson, had  the  right  to  retain  until  the  com- 
pletlon  of  the  work.  The  amount  so  retained 
by  the  dty,  and  whliA  constitutes  a  part  ot 
the  dd>t  norw  owing  ftom  It  to  Patterscoi,  Is 
more  than  suffldent  to  pay  the  amomits  due 
to  the  petltkmers  on  thdr  rsepectlve  jodg- 


ments.  The  qnestlan  is,  have  they  a  Hen  on 
tbe  fund  prior  to  that  acquired  by  tbe  appd- 
lantB} 

It  is  provided  by  statnte  that  every  writ  ct 
fieri  facias  than,  to  addltkm  to  the  lien  ft 
has  under  section  8687  of  the  Oode  on  what 
Is  avable  being  levied  on  under  that  sec- 
tlon,  be  a  Um,  from  the  time  it  Is  delivered  to 
the  dierlfl  or  ottier  t^Scer  to  be  ueeated,  on 
all  ttw  personal  estate  itf  or  to  -irtilch  the 
judgment  debtor  is,  cr  may  afterwards^  and 
btf  ore  the  ntotn  day  of  the  said  writ,  be- 
come, ponessed  'or  entitled,  and  which  is  not 
caitatde  of  being  levied  on  under  the  said  sec- 
tion, exccgit  as  to  exonpted  property,  and  ex- 
cept also  as  against  cwtato  posons.  Oode^ 
I  8601.  And  this  Ilea  continues  so  long  as 
the  judgment  can  be  enftwced.  Id.  |  8602. 

The  execntioais  of  the  petitioners  were  liens 
on  the  said  amounte  due  by  the  dty  to  Pat- 
terson,  and  oonttoued  to  be  liens  thereon,  al- 
though tbB  same  coidd  not  be  enforced  until 
the  ccMivIetion  of  tbe  wm^  It  was  money 
to  which  he  became  entitled  fax  work  done 
while  tbe  executions  were  alive,  and  they  were 
and  continued  to  t>e,  by  the  very  terms  ot  tbe 
statute,  liens  on  the  amounts  to  which  be  was 
thus  mtltled,  though  not  enforceable  until  Ihe 
mon^  was  payable.  Ohanon  v.  Boswdl,  18 
Orat  216,  and  TrevOUan's  Bx'rs  v.  Qnerrants 
Bx'rs,  31  Orat  S25. 

The  lien  of  the  appellant  on  tbe  fond,  ac- 
cording to  the  decree  of  Novonbar  18,  1896^ 
was  acquired  on  December  S,  1896.  The  lien 
of  the  executions,  ss  has  been  seen,  was  prior 
thereto.  Tbe  appellant  was  not  within  any  of 
the  exceptions  of  the  statnte.  Code,  I  8601, 
and  Pnryear  v.  Taylor,  12  Orat  401.  Tbe 
court  therefore  did  not  err  In  decreeing  pay- 
ment ot  tbe  debts  of  these  petitioners  out  of 
the  fnnd  due  fmn  Boandce  dty  to  PatterstML 

The  decree  appealed  ftom  must,  however,  be 
reversed  for  tbe  error  committed  to  decreeing 
payment  of  the  claims  of  tiie  other  petitioners. 

(«  va.  771) 
PBMM  ct  sL  V.  HBtABON. 
(S  vreme  Oonrt  of  Appesls  of  Yli^nla.  July  8k 
18870 

AssiaKMBaT  or  Ohosb  m  Aoriov— Son  n  As- 

Ad  aasiffnor  of  a  chose  In  aeUon,  secured 
Ya  a  vendor's  Uen.  cannot  sue  In  equity  to  enforce 
the  lien  for  the  benefit  of  his  assignee. 

Appeal  from  drenit  court,  Washington 

county. 

Bill  by  D.  S.  Hearon,  tor  the  braeflt  of  A. 
8.  McNlel,  against  George  B.  Fenn  and  oth- 
ers. From  an  order  overrulii^  a  demurm, 
defendants  iq^peal.  Revemed. 

White  ft  Penn,  for  appdiants.  John  & 
Borson,  for  ^tpeUee. 

OARDWBLI4  J-  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  of  Wa8hln£;ton 
county  overruling  a  demurrer  to  the  blU  filed 
by  the  appellee,  D.  S.  Heanm, 
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at  A.  B.  McNleU  to  enfractt  a.  ▼endor's  lien 
against  certain  real  estate  theretofore  sold 
and  conreyed  by  Heann  to  the  appellants. 
Tbe  amotmt  claimed,  9t,3SUie;  with  Intamt, 
l8  erldenced  by  a  Ixmd  executed  tqr  appeUanta 
to  Hearon.  May  0^  IBBO,  pfQUble  12  numtbs 
after  Its  date. 

The  bin  alleges  that  Hearon  had  parted 
with  his  Intvest  In  tbe  bond,  haying  sold  It 
to  McNlel  for  Tsloe  recelred,  and  had  as- 
signed It  to  blm,  as  appears  by  the  bond,  with 
the  asBlgninent  therefm,  made  an  exhfUt  with 
the  bin. 

Tto  sole  questUm  presented  therefore  ta: 
Can  an  a8slgn<»  ct  a  chose  In  action,  secured 
1)7  a  vendor's  lien  Teeerred  on  real  estate, 
sue  In  equity  to  enforce  the  lien  for  the  bene- 
fit of  his  assignee? 

An  assignee  of  a  vendor's  Uen  Is  an  as- 
signee of  a  mere  <AoBe  In  acUon,  and  the  as- 
signment carries  no  Interest  In  the  land  npcm 
which  tbe  debt  Is  secured.  Oordtm  v.  Btxey, 
76  Ta.  604. 

nie  asEdgnor  oC  soeh  n  debt,  therefore,  has 
merely  a  barren  legal  title,  while  tbe  benefi- 
cial Intarest  Is  In  his  asstgnee,  who  most  be 
a  par^  to  tbe  snlt  Bqnlty  deals  wltti  the 
real  parties  in  interest,  and.  If  they  are  not 
before  the  court,  no  proper  decree  can  be 
made.  Oastleman  v.  Berry,  86  Va.  604.  10  S. 
E.  884;  GampbeU  v.  Shlpman,  87  Va.  60S,  13 
S.  B.  114;  Grove  v.  Judy,  24  W.  Ta.  294; 
Kellam  v.  Sayre,  80  W.  Ta.  108,  8  S.  a  680; 
Field  T.  Maghee,  5  Paige,  630;  and  Bogera 
V.  Insnrance  Go.,  6  Paige,  688,  60S. 

In  a  note  to  the  case  of  Kane  v.  Bfann,  de- 
cided this  coart,  and  reported  In  2  Ta. 
Law  Beg.  488  (8.  c  24  S.  B.  068).  the  learned 
and  lamented  editor  (Jndge  Burks)  says  that 
It  has  been  decided  by  many  cases,  and  seems 
a  well-settled  mie,  that  the  complainant  most 
be  the  party  owning  the  beneficial  equitable 
Interest,  and  that  he  cannot  sue  for  his  bene- 
fit In  tbe  name  of  another,  «1io  has  a  mere 
barren  legal  title. 

The  decree  of  the  court  below  orerrallng 
the  demurrer  of  ttie  appellants  to  the  bill 
filed  in  this  cause  must  be  reversed  and  an- 
nulled, and  this  court  will  enter  such  decree 
her^  as  that  court  tOiould  have  entered,  sus- 
taining the  demurrer,  and  <ifa«»wi— inj  ^ 
with  costs  to  appellants. 

BUGHANAN,  J.,  absent;  Interested  as 
coanseL 


WILLIAMS  et  aL  T.  REYNOLDS  et  al.a 
(Sopreme  Court  of  Appeals  of  Titglnla.  Joly  1, 
1887.) 

JuDiciAi.  Balib— CoHHisBioirBs'i  Dbbd  to  Pb» 
BOXB  Other  than  Porcbasbr— Acquiebcbncb. 
A  oommisBioner  who  Bold  lots  onder  a  de- 
cree made  deeds  to  third  penons  whom  be  claimed 
were  vendees  of  the  purchaser.  latter  and 

her  husband  stood  br  Cor  nine  rears  after  the 
deeds  were  made  withoat  making  any  onDplaiut 

iBdwarlng  denied. 


or  dalm  to  the  lota^  and  In  the  meantime  the  lots 
passed  throng  the  hands  of  several  soccessiTe 
owners.  BHd,  that  their  silence  was  Inconsistent 
mth  a  dsim  sC  ownvship  afterwards  set  up  br 

Appeal  from  circuit  ooort,  Washington 

county. 

Petition  by  Josei^lne  B.  Williams  and  W. 
F.  Williams,  her  husband,  against  A.  D, 
Reynolds,  D.  F.  Bailey,  WUllams  &  Keebler. 
and  others,  to  set  aside  deeds  to  Reynolds 
and  WllUams  *  Keebler,  made  by  Bailey,  as 
special  commissioner,  conveying  certain  lots 
sold  by  said  commissioner  to  petitioner  Jo- 
sephlne  B.  WllUams,  undw  decrees  In  a  cer- 
tain cause  in  which  the  petition  was  filed. 
From  a  decree  dismissing  the  petition,  peti- 
tioners appeaL  AfBrmed. 

A.  H.  Blanchard,  for  a^pellanta.  H.  G. 
Peters  and  Fnlferason,  Pace  *  Hurt^  tar  19- 
pellees, 

HABRISON,  J.  On  the  18th  day  of  May, 
WSa,  Josephine  B.  WUIiams  and  W.  F.  Wll- 
Uams, her  husband,  appeUants  here,  filed 
tfa^  petition  in  the  chancery  cause  of  "Shef- 
fey  &  OUmore,  Oommlssioneta,  v.  a  G.  Gamp- 
beU and  Othen,"  pending  in  the  circuit  court 
of  Washington  county,  alleging  tha^  under 
decrees  theretofore  rendered  in  said  cause, 
D.  F.  BaUey  and  U.  L.  York,  special  commis- 
sioners, bad  sold  to  JoseiAine  B.  WllHams, 
on  the  27th  day  of  August,  1877,  a  lot  mi 
Tlrglnla  street,  In  Goodson,  Va.,  and  also  a 
lot  or  parcel  of  land  In  the  same  cltj  lying 
between  Bodcnor'B  alley  and  a  creek;  ttiat 
these  sales  had  been  duly  confirmed  to  her, 
the  purchase  mon^  subsequenfly  paid,  and 
a  decree  entered  directing  D.  F.  Ballear»  as 
commisslimer,  to  make  her  deeds  to  eatdi  of 
said  lota;  and  that  said  D.  F.  Bailer,  com- 
mlasloner,  had  on  the  14th  day  of  Decau- 
ber,  1884,  reported  to  the  court  that  ha  -had 
made  petitioner  deeds  to  the  lots;  and  Uiat 
this  r^K>rt  had  been  confirmed. 

It  Is  further  aUeged  that  witbont  legal 
authority,  and  In  fraud  of  petitioner^  rii^its, 
Commissioner  Bailey  did,  on  tbe  8d  of  De- 
cember, 1S88,  convey  the  Tlr^nla  street  lot 
to  one  A.  D.  Reynolds,  and  on  the  ^t  of 
January.  188^  oraveyed  the  other  lot  to  WU- 
llams ft  EeeUer,  and  that  said  commissioner 
now  refuses  to  make  petitioner  deeds  to  said 
lots,  as  ordered  by  the  decree. 

The  petition  makn  Oommlssioner  BaUey. 
A.  D.  Reynolds,  WUllams  ft  Keebler,  and  cw- 
talu  alienees  of  theirs,  parties  defendant; 
asks  that  the  petition  be,  if  necessary,  treat- 
ed as  a  cross  bUI;  and  inays  that  tin  deeds 
complained  of  be  declared  void,  and  that 
the  commissioner  be  required  to  make  peti- 
tioner deeds  in  accordance  with  the  decree 
vt  the  conrt 

AU  of  the  defendants  unite  in  a  Joint  and 
separate  demurrer  and  answor,  admitting 
most  of  tiie  all^ations  of  the  petitlom.  Th^ 
deny,  howevw,  the  aU^ation  that  the  com 


mlssloner  had  conveyed  the 
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to  Williams  &  Keebler  and  to  A.  D.  Beyn- 
cid»,  -respectively,  withoat  legal  authority, 
and  In  f rand  of  petitioner's  rlghta.  They 
say  It  is  true  the  deeds  to  the  lots  were  not 
made  to  petitioner  directly,  bat  that  It  la 
equally  true  that  they  were  executed  to  her 
rendees  In  both  Instances,  oikd  by  the  wrlt- 
tm  order  and  request  of  petiti<m»  and  her 
husband. 

As  to  the  deed  made  to  KeeUer  &  Wil- 
liams, it  appears  that  both  Mrs.  WlUlams  and 
her  husband  united  In  the  conveyance,  stat- 
ing on  the  face  of  it  that  they  desired  the 
lot  mentioned  ther^n  to  be  conveyed  to 
Keebler  &  Williams,  her  vendees.  When 
eonfronted  with  this  deed,  appellants  attempt 
to  avoid  Its  effect  by  showing  that  It  was 
signed  and  acknowledged  (but  not  dellTered). 
and  placed  In  the  hands  of  Commissioner 
Bailey,  to  protect  Urs.  WUllams  ftom  debts 
that  might  come  against  the  estate  of  her 
tether.  How  the  debts  refrared  to  could  af- 
fect her  does  not  ^pear.  Mrs.  Williams 
further  testifies  that  she  executed  the  deed 
In  consequence  of  restraint,  and  under  Influ- 
ence practiced  upon  her  by  her  vendees, 
Messrs.  EeeUer  &  Williams,  and  by  Commis- 
sioner Bailey.  These  reasons  t^ven  for  hav- 
ing, executed  this  deed  are  wholly  Inconsist- 
ent No  such  charge  Is  made  In  the  petition, 
and  It  Is  not  supported  by  the  evidence. 

The  contention  of  appellants  that  Commis- 
sioner Bailey  had  no  authorl^  to  conv^  the 
Tlrglnlft  street  lot  to  A.  D.  R^nolds  to  dis- 
proved the  evidence.  It  satlBfactorD^  ap- 
pears that  Mrs.  Williams  and  her  husband 
nnlted  In  a  written  order  authorising  and 
directing  the  commlBsloner  to  conv^  the  lot 
to  A.  D.  Reynolds,  who,  it  further  appears, 
had  bought  it  from  Mrs.  Williams,  and  paid 
her  therefor  f75,  irtilch  was  nearly  twice  the 
amount  she  had  paid  twc  it  at  the  commls- 
sioner's  sale. 

It  mi^  be  fnrtlwr  added  that  appellants 
bave  stood  for  nine  years,  since  these 
deeds  were  made,  without  making  any  claim 
to  these  lota,  or  uttering  one  word  of  com- 
^alnt  In  the  meantime  the  lota  have 
passed  through  the  hands  of  several  suc- 
cessive owners.  This  long  silence  is  wholly 
Inconsistent  with  the  claim  of  ownership 
now  set  up  by  apptilants. 

There  It  no  error  In  the  decree  con^lalned 
of,  and  It  to  affirmed. 

BUCHANAN,  absent 

(96  Va.  G8) 

HARMAN  v.  STEARNS. 
(Supreme  Court  of  Appeals  of  Tirginla.  J'nly  B, 
1897.) 

JUOOMnm  —  COLUTBRAI.  ATTAOK  —  RbIiBASS  — 

StniTounc— GtuNTB—  Rkcitam  —  Exception  s  — 
DDICIAL     BaLBS  —  TaXATIOX  —  BEnSHFTION  — 

EfBCTUByr — Bcrdbk  ot  Pkoop — Adterse  Pos- 

BB8SION— KtidBKCE. 

I.Ad  order  made  in  a  United  States  district 
ooort  in  1830  vacating  a  commission  of  bankrapt- 


cy  Issued  In  1801  cannot  now  be  collaterally  im- 
peached. 

2.  A  technical  release  by  one  not  in  posseasion 
passes  title,  in  view  of  Code.  §  2439,  providing 
that  a  deed  osius  the  words,  ''the  said  grantor  re- 
leases to  the  said  crantee  all  his  claim  upon  the 
said  lands,**  shall  be  constmed  as  a  quitclaim. 

8.  The  redtal  in  a  deed  that  the  grantor  wai 
a  widow  in  1861,  in  the  absence  of  evidence  to 
the  contrary,  Is  sufficient  to  prove  snch  fact, 
thoo^  it  appean  that  said  grantor  was  a  mar- 
ried woman  m  1804. 

4.  The  failure  of  bankruptcy  conuuiadcmers  to 
make  a  deed  in  exact  aooord  with  toe  direc- 
tions of  the  court  was  cured  tar  an  <ttder  con- 
firming such  deed. 

6.  where  payments  of  taxes  have  been  receiv- 
ed by  the  state  In  redemption  of  forfeited  land,  an 
inference  ia  warranted.  In  the  absence  of  anything 
to  the  contrary,  that  they  were  made  for  one 
liaving  the  right  to  redeem,  thouc^  the  certificates 
nm  to  strangers  to  the  title. 

6.  The  harden  is  on  plaiotiS  In  ejectment  to 
prove  that  the  laad  sued  for  is  not  Indoded  in  an 
exception  in  the  deed  or  grant  from  the  common- 
wealth relied  npon  to  show  title. 

On  FetMon  to  Bebear. 

7.  Title  remains  in  the  commonwealth  to  a 

even  nmnber  of  acres  reserved  in  a  patent  as 
iving  a  preference  to  the  warrants  and  rights 
upon  whitui  the  patentee's  surrey  is  founded. 

8.  A  deed  reciting  that  nothing  ia  omveyed 
which  the  grantor  bad  sold  or  did  not  possess  cre- 
ates a  reservation  which  a  plaintiff  in  ejectment 
claiming  under  sudi  deed  must  prove  does  not 
include  the  land  sued  for. 

9.  The  testimony  of  a  witness  for  a  plaintiff  In 
ejectment  that  he  was  acouainted  with  the  land 
In  controversy,  and  that  a  large  ^irt  of  It  had 
been  In  the  actual  possession  of  one  of  plaiutiffi 
grantors  and  those  c'aimiog  under  him  s&ce  1856, 
and  was  still  in  his  possession,  is  not  suffldent  to 

Erove  that  plaintiff  is  entitled  to  recover  on  title 
7  adverse  possession. 

Error  to  circuit  court,  Smythe  county. 

Ejectment  by  Franklin  Stearns  against  Wil- 
liam N.  Harman.  From  a  Judgment  for  jjlaln- 
tlff,  defendant  brings  enw.  Reversed. 

J.  H.  FuUon.  for  appellant  Job.  W.  Cald- 
well and  Walker  A  Caldwell,  for  appellee. 

KDITH,  P.  Franklin  Steams  instituted  an 
action  of  ^ectmeut  against  William  N.  Har* 
man,  defendant,  for  the  recovery  of  a  tract  of 
land.  When  the  case  came  on  for  trial  upon 
the  defendant  plea  ot  not  guilty,  a  jury  was 
waived,  and  all  matters,  both  of  law  and 
fiact,  by  consent  of  counsel,  .were  submitted  to 
the  court,  which,  after  hearing  the  evidence, 
entered  a  Judgment  for  the  pliUntur  for  the 
premises  In  the  declaration  mentioned. 

The  plainturs  claim  of  tttte  to  deduced  from 
Bobort  MtHTto,  who  In  May,  17M,  obtained  a 
grant  from  the  govenicw  of  Vlrghila  fw  TO,- 
000  acm  of  land  In  tbe  county  of  Wyfhe,  de- 
scribed by  metes  and  bounds.  Bobert  Mmv 
ris  died  in  1807,  and  by  fato  will,  ^ch  was 
dated  Jane,  1804,  be  devised  all  of  his  real  es- 
tate to  bto  wife,  Mary  Morris,  who  by  ber 
wOl,  dated  October,  1824,  devised  this  land  to 
her  daughter,  Maria  Nixon,  wtu>  by  deed  dat- 
ed January,  1851,  remised,  released,  and  for- 
ever gultelalmed  unto  Phlneas  Thurston  all  aC 
her  rli^t,  title,  and  interest  to  the  land  In 
the  declaration  mentlonBd.  Thurston  eon- 
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Teyed  to  Edward  Shelly  by  deed  dated  Jan- 
uary, 1873,  and  Kent  and  Oaldwell.  commla- 
slooera  appointed  by  a  decree  ot  the  drcnit 
court  of  Wythe  county  at  the  September  term, 
1882.  In  the  chancery  caoses  of  Franklin 
Steams,  FlalntifT,  r.  Phlneas  Thurston  and 
others,  D^endants,  and  Phlneas  Thnrston 
and  others  t.  Shelly  and  others  on  a  croes 
bill,  conveyed  this  land  to  FranUln  Steams, 
the  defendant  In  error  h^e. 

This  appar^tly  constltutee  a  complete 
chain  of  title  from  the  commonwealth  to  the 
defendant  In  error,  but  the  exceptions  present- 
ed by  the  plaintiff  In  error  to  this  court  point 
out  alleged  defects  In  this  chain  of  Utle,  which 
It  now  becomes  our  duty  to  Inrestitfate. 

It  seems  that  Robert  Morris  was  in  1801 
adjudicated  a  bankrupt  1^  proceedings  un- 
der the  bankmpt  act  of  ISOO,  Instituted  in 
the  district  court  of  the  United  States  for  the 
Pennsylvania  district,  and  which  are  still  of 
record  in  that  court  Hie  commissioners  pro- 
vided for  in  the  bankruptcy  act  were  appoint- 
ed with  the  approbation  of  the  creditors;  and 
Rob^  Morris  was  by  the  commission  duly  ad- 
judicated a  bankrupt  in  November,  1801,  and 
this  action  of  the  commlssltm  was  In  Decem- 
ber of  the  same  year  approved  by  the  Judge  of 
the  district  court 

Assignees  in  bankmptcy  were  selected  by 
the  commissionerB,  to  whom  all  the  property 
of  Robert  Morris  was  conveyed  "in  trust,  nev- 
ertheless, and  to  and  for  the  several  uses  of 
all  such  creditors  of  the  said  Robert  Morris 
who  have  already  sought,  or  shall  hereafter, 
tn  due  time,  come  in  and  seek,  relief  by  virtue 
of  the  said  ctunmlasion,  and  to  and  for  no 
other  use  and  Intent  whatsoever." 

As  far  as  the  record  discloses,  nothing  was 
ever  done  by  the  c<xnmlS8loners  and  assignees 
in  bankruptcy  In  execution  of  the  duty  re- 
posed In  them  to  collect  the  assets  of  Robert 
Morris,  and  apply  the  proceeds  thereof  to  the 
satisfaction  of  Ids  credit(»8.  Robert  Morris 
died,  as  we  have  seen,  in  1807.  In  November, 
182S,  Henry  Morris  filed  bis  petition  In  the 
district  court  for  the  Eastern  district  of  Penn- 
Bylvanla,  asking  that  the  Judgment  of  bank- 
ruptcy against  Robert  Morris  ml^ht  be  vacat- 
ed. He  avers  In  his  petition  that  in  July. 
1801,  upon  the  petition  of  John  Houston,  a 
commission  of  bankruptcy  was  awarded 
against  his  father,  Robert  Morris,  directed  to 
John  Hallowell,  Joseph  HopktnscKi,  and 
Thomas  Compston;  that  the  commission  was 
opraied  July  31,  1801,  and  that  Robert  Morris 
was  on  the  same  day  declared  a  bankrupt; 
that  after  due  advertising  the  creditors  met 
and  proved  debts  to  a  large  amount,  and  made 
chcrice  of  assignees  in  bankmptcy,  to  whom 
the  whole  of  the  estate  and  effects  of  the  bank- 
rupt were  assigned;  that  the  assignees  do  not 
appear  to  have  accepted  the  trust,  and  that 
there  has  been  nothing  further  done  in  the 
premises;  that,  at  the  time  of  his  bankruptcy, 
Robert  Morris  was  possessed  of  a  large  estate, 
real  and  personal,  which,  in  consequence  of  the 


neglect  of  the  creditors  and  assignees  In  not 
duly  prosecuting  the  c(Hnmlsslon,  has  been 
wasted,  without  benefit  to  the  credltore  or  to 
the  bankrapt.  The  petition  prays  tbat  the 
commission  of  bankruptcy  may  be  vacated 
and  superseded. 

Notice  having  been  given  to  the  petttioning 
creditor,  the  court  on  September  17,  1830,  en- 
tered an  order  "that  the  commission  iHoed  In 
this  case  be  vacated  and  superseded  accord- 
ing to  the  prayer  ot  the  p^tltm." 

From  that  time  forward  this  order  of  the  dis- 
trict court  has  remained  unqne8tk>ned,  and 
has,  it  Is  to  be  presumed,  been  accepted  and 
acquiesced  In  by  all  concerned.  It  is  true  tbat 
It  was  entered  after  the  bankruptcy  act  of  1800 
had  been  repealed,  but  the  act  of  r^eal  xwo- 
Tldes  "that  the  repeal  of  the  said  act  shall  In 
no  wise  affect  the  execution  of  any  commis- 
sion of  bankruptcy  which  may  have  been  Is- 
sued prlOT  to  the  passing  of  this  act,  bat  ereiy 
sudi  commlssloa  may  and  shall  be  proceeded 
on  as  though  this  act  had  not  passed." 

The  attempt  here  is  to  attack  and  Impeach 
this  Judgment  or  decree  of  the  district  covnt 
of  Pennsylvania '  in  a  collateral  proceeding 
neariy  70  years  after  it  was  entered.  We  are 
of  opinion  that  the  record  ot  the  proceedings 
In  bankruptcy,  constituting  as  they  do  one 
entire  and  connected  suit  "from  the  filing:  of 
the  petition  to  the  final  settlement  of  the 
cause,  was  admissible  evidence  to  be  condd- 
ered  by  the  court,  exercising  In  this  case  the 
functions  also  of  a  Jury,  and,  in  the  absence 
of  anything  to  the  contrary,  Justified  tbe  court 
in  disregarding  the  adjudication  of  tbe  bank- 
ruptcy of  Robert  Morris,  In  so  tar  as  tliat 
was  relied  upon  to  defeat  the  title  of  the  devi- 
sees under  his  will.  See  Sandusky  t.  Bank, 
28  WaU.  289. 

Objectiaa  is  taken  to  the  deed  from  Maxla 
Nlxm:  First,  because  the  <teed  Is  a  tec^mical 
release,  and  Mrs.  Nlzon  not  appearing  to  bave 
been  in  possession  It  could  not  pass  title. 

We  think,  In  answer  to  this  objection,  that 
It  Is  only  necessary  to  cite  section  2439  at  Ow 
Code,  which  declares  that  "whenever  In  any 
deed  there  shall  be  used  the  words,  The  saU 
grantor  releases  to  the  said  grantee  all  trie 
claims  upon  the  said  lands,'  such  deed  ahaD 
be  construed  as  if  It  set  f<Kth  that  the  grant- 
or hath  remised,  released,  and  forever  quit- 
ted claim,  unto  the  grantee,  his  heirs  or  as- 
signs all  right,  title,  and  Interest  whatsoerer. 
both  at  law  and  In  equity,  In  or  to  the  lands 
and  premises  granted  (or  released),  or  Intend- 
ed so  to  be,  so  that  neither  he  nor  his  per- 
sonal representative,  his  heirs,  or  assigns, 
shall,  at  any  time  hereafter,  have,  <dalm,  chal- 
lenge, or  demand  tbe  said  lands  and  premiaea^ 
or  any  part  thereof,  In  any  manner  what- 
ever." 

Secondly,  because  it  appears  from  the  win 
of  Robert  Morris  that  In  19M  Maria  >Rzaa 
was  a  married  woman. 

It  is  conceded  that  the  deed  of  1851  la  not 
BUfilGlent  to  ooDTcgr  Qte  lands  oC  a  manled 
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woman,  but  that  deed  recites  that  at  Its  date 
Maria  Nixon  was  a  widow.  If  she  was  a 
married  woman  In  1804,  while  there  may  be 
no  presumption  of  the  death  of  her  husband, 
the  lapse  of  time,  far  exceeding  (as  Is  point- 
ed out  In  the  excellent  opinion  of  the  learned 
Judge  of  the  drcoit  court)  his  opectatlon  at 
life  according  to  the  table  of '  mortality,  di- 
minishes the  quantum  of  proof  necessary  to 
establish  his  deatb.  The  deed,  as  we  have 
seen,  recites  that  she  Is  a  widow.  If  this  re- 
cital Is  untrue.  It  most  hare  been  falsely  and 
fraudulently  made,  while  the  presumption  Is 
always  In  favor  of  Innocence  and  fair  deal- 
ing. The  declaration  of  widowhood  necessarl- 
ly  Implies,  of  course,  the  death,  at  her  hus- 
band; Is  made  by  one  presumed  to  be  ac- 
quainted with  the  facts;  has  remained  un- 
challenged by  proof,  though  susceptible  of 
easy  contradiction;  and  comes  within  the 
class  of  declaratlOTiB  wbl(di  bare  been  gener- 
ally admitted  by  the  courts.  See  Games  t. 
Stiles,  14  Pet.  822;  Deery  t.  Cray,  6  WaH 
78S;  and  FuUEerson  r.  Holmes,  117  U.  S.  889. 
6  Sup.  Ot  780.  These  auUiorltles  are  all  cit- 
ed and  relied  upon  in  tiie  opinion  of  the  Judge 
of  Oie  drcmt  court,  and,  we  t3ilnk,  fully  sus- 
tain the  condushm  there  reached,  that  the 
deed  was  admlsalUe  in  evidence,  and  tliat,  in 
fh%  atisenee  of  evidence  to  the  contnuT.  It  Is 
enffldent  to  rapport  the  Judgment  of  the 
court  upon  fltts  point 

Nor  d»  we  tiUnk  Hk  objection  to  the  deed 
from  Kent  and  Oaldwell,  commisrioners,  to 
FrankUn  Steams,  can  be  sustained.  Oonced- 
Ing  ttiat  the  deed  Is  not  ia  exact  accordance 
wiOi  tbB  diTectlons  of  the  oonr^  yet  it  i^q^eus 
that  the  ocnnmlssksieni  reported  what  they 
bad  done,  to  the  court,  which  confirmed  the 
deed,  and  It  cannot  now  be  assailed  In  this 
maimer.  Etraiu  t.  Spnrgin,  6  Grat  107;  Bob- 
ertBon  t.  Smith  (7a.)  26  8.  B.  57%  and  eases 
there  cited. 

The  most  serious  cmtentlon  on  the  part  of 
the  plaintiff  In  error  Is  that  them  lands  were 
fbrf elted  to  tiu  state  for  mmpayment  of  taxes, 
and  have  never  been  redeemed. 

In  ttw  taiTestigatlon  of  this  Iwanch  of  the 
caae,  eqiedally,  we  have  recelred  mnch  a»- 
Blstuice  from  tiie  opinion  of  Oie  Judge  of  the 
circuit  court,  to  which  we  have  already  refer- 
red. It  must  be  remembered  that  this  case 
was  submitted  to  the  court  without  the  Inter- 
rentkm  of  a  Jury,  and  we  are  only  called  upon 
to  Inquire— First,  whether  evldoice  was  admis- 
sible, wheve  its  admission  was  objected  to; 
and,  secondly,  wbetber,  wel^ied  by  the  rules 
ap^cabte  to  a  demntrer  to  the  evidence,  It 
vras  student  to  warrant  the  Judgment  of  the 
oomrt  It  la,  without  donbt,  true  that  there 
Is  evldmce  to  show  Qiat  -the  land  In  qnestUm 
was  forfeited  to  the  commonwealth  for  non- 
payment <rf  taxes  In  the  years  1796,  1797,  and 
1798.  and  that  It  so  remained  until  ISIS;  that, 
tux  Tlrtne  of  proceedings  under  the  act  at  1814, 
this  land  rested  in  the  lltwary  fund,  and  eo 
remained  nntU  1826,  whoi  tt  was  restored  to 


the  commissioners'  book,  in  the  name  ot  Rob- 
ert MorrlB,  and  so  continued  until  1832. 
'  Without  dlscuaalng  in  detail  the  several  stat- 
utes applicable  to  the  subject,  it  appears  that 
by  the  act  of  1832  all  delinquent  taxes  were 
released,  including  those  for  land  which  had 
vested  In  the  literary  fund,  where  the  lands 
lay  east  of  the  Bine  Ridge,  and  those  upon 
the  land  lying  west  of  the  Blue  Ridge,  where 
the  amount  vras  not  In  excess  of  $20.  It  re- 
duced the  interest  on  all  delinquent  taxes  from 
10  to  6  per  cent,  and  made  all  lands  which 
prior  thereto  bad  vested  In  the  literary  fund 
redeemable  at  any  time  before  the  Ist  of  April, 
1834,  by  paying  Into  the  treasury  the  taxes 
and  damages  for  which  the  same  were  for- 
feited, together  with  6  per  cent  per  annum 
from  the  time  of  each  forfeiture.  The  act  of 
March  11, 1834,  extended  the  time  for  redunp- 
tlon  to  the  1st  of  October,  1834. 

There  are  numerous  certlflcates  foom  the 
auditor's  office  introduced  Into  the  record 
which  tend  to  prove  that  this  land,  though  for- 
feited, had  been  redeemed.  Mcalon  Harye,  aiH 
dltor  of  public  accounts,  certifies  as  of  the  2d 
of  March,  18S7,  tbat  this  land  was  returned 
deUnqnent  for  the  yeaza  1796, 1797, 1796, 179% 
and  1800;  tbat  it  does  not  appear  on  the  land 
books  from  1800  to  1^;  that  when  It  again 
reappears,  during  ttie  years  1827,  1828,  1820, 
and  1890,  It  Is  assessed  to  Robert  Monls;  and 
that  in  a  book  on  file  in  his  office,  described  aa 
a  "List  of  Lands  Forfdted  to  the  President 
and  Directors  of  the  Literary  Fund,"  the  t(A- 
lowing  entries  appear: 

"Robert  Morris,  75,000.  1,600  part  of  this 
tract  redeemed  2l8t  Mardi,  1£84,  by  Jeremiah 
PtUx,  for  the  years  1796,  *97,  '98.  Taxes  and 
damages  on  this  tract,  fllO,  paid  in  part  of  ttae 
redemption  of  this  tract  29th  June,  1828,  for 
the  years  1796.  '97,  '98,  and  tram  1815  to 
1828."   And  then  ftdlows  anotbw: 

"Robert  Morris,  70,000.  Tax  and  damages 
on  this  tract,  1126.81,  in  redemption  of  the  red- 
doe  of  the  tract,  12th  Sept,  1834,  for  the  years 

1796,  1797,  1798." 

It  will  be  recalled.  In  connectkm  with  this' 
payment  on  tbA  12th  of  September,  1834,  that 
by  the  act  ot  March  11, 1884,  the  time  for  the 
redemption  was  extended  to  the  let  day  of  Oc- 
tober of  that  year. 

By  a  certificate  firom  the  same  auditor  of 
date  19th  of  September,  1889,  It  appears  that 
on  the  2l8t  day  of  March,  1884,  the  sum  of 
$6.45  was  paid  by  Jeremiah  Price  for  the  re* 
demptiott  of  part  thereof  on  account  of  taxes 
and  damages  thereon  for  the  years  1796, 1707, 
1708, 1790,  and  1800;  that  on  the  28th  of  Jnne, 
1820,  the  sum  of  f  110  was  paid  towards  the 
redemption  of  the  said  tract  on  account  at 
taxea  and  damages  thereon  fOr  the  years  1796, 

1797,  1798,  1789,  and  1800;  and  that  on  the 
12th  of  Septembw,  1834,  the  sum  of  f  123  was 
paid  by  Messrs.  JEti^h  and  J.  J.  Fiy,  for  a 
company  of  genttemen  In  New.  York,  tor  the 
years  1796,  1787,  and  1788. 

The  following  language  from  tbe^plidon  (rt 
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the  circuit  court  Judge  seems  to  be  fully  borne 
out  by  tbe  facta.  Speaking  of  tibe  act  of  March 
11, 1834,  he  says:  "If  we  foDow  Its  language 
to  hare  redeemed  this  land  would  hare  slm- 
ply  required  the  juyment  into  the  treasury 
of  the  taxes  and  damages  fts  whitdi  It  was  tar- 
f^ted,  with  intraest  thereon  txom  tbe  time  of 
torf^ture;  L  e.  to  say,  954.9G  (taxes  and  10 
per  cent,  damages),  wlQi  Interest  either  from 
179S,  thne  of  f cwf dtore,  or  from  ISUd  time  of 
vestbig  in  Itteracy  fond.  But  to  ad(q;»t  either 
of  tiiese  Utecal  constructionB  will  not  cmsume 
near  all  tbe  moo^  paid." 

There  are  several  other  certificates  from  the 
auditor's  office,  containing  entries  of  a  Uke 
tenor  with  those  above  g^ven,  but  enough  has 
been  quoted  to  show  that  the  evidence  was 
admissible  as  tending  to  prove  the  redemption 
of  these  lands  from  the  forfeiture  which  th^ 
had  Incurred  for  nonpaymoit  ot  taxes  to  tlie 
commonwealth. 

It  la  tme  tliat  tte  Introduction  of  ttiese  cer- 
tificates was  objected  to  on  the  ground  that  it 
does  not  appear  that  the  payments  were  made 
by  any  one  claiming  title  under  Robert  or 
llary  Morris,  but,  if  made  at  aU,  were  made 
Btrai^;era  to  the  title  claimed  by  tbe  ^aln- 
tlff.  We  are  of  optailon  tiiat  where  land  had 
been  forftited  to  the  commmwealOi  for  non- 
payment of  taxes,  and  the  taxes  upon  the  land 
were  subsequently  paid  In  redemption  of  the 
land,  and  were  received  by  the  commonwealth 
for  that  purpose  a  Jury«  or.  In  this  case,  tbe 
oonrt,  would  be  warranted  In  inferring,  un- 
der the  drcnmstancea,  that  the  payment  was 
made  by  or  for  some  one  having  the  right  to 
redeem,  in  title  abseue  of  anytidng  to  tbe  con- 
trnry. 

This  brings  us  to  tbe  consideration  of  the 
only  remaining  question.  In  tbe  grant  from 
the  commonwealth  to  Robert  McHrrls  there  oc- 
curs the  following  reservation: 

"But  It  is  always  to  be  understood  that  the 
survey  upon  which  this  grant  Is  founded  In- 
cludes 1,S00  acres,  which  having  a  preference 
by  law  to  the  warrants  and  rights  upon  which 
Robert  Morris*  survey  la  founded,  liberty  Is 
reserved  that  said  1,500  acres  shall  be  firm 
and  valid,  and  shall  have  the  same  effect,  and 
may  be  carried  Into  grant  or  grante;  and  this 
grant  shall  be  no  bar,  in  dther  law  or  equity, 
to  the  confirmation  of  the  title  as  before  men- 
tion and  reserved,  with  its  appurtenances." 

And  In  the  deed  from  Thuriston  and  wife  to 
Shelly  there  Is  the  following  provision: 

"But  nothing  ta  this  covenant  shall  be  con- 
strued to  entitle  said  Edward  Shelly  to  claim 
of  said  Phineas  lliurston  anything  on  account 
of  the  value  ot  any  parcel  of  said  land  here- 
tofore directly  alienated  by  said  Phineas 
Thurston,  and  not  now  In  his  possession." 

And  In  the  deed  from  Kent  and  Caldwell  to 
the  defendant  In  error  there  is  conveyed  so 
much  of  the  tract  of  76,000  acres.  In  the  bill 
and  proceedings  mentioned,  as  was  conveyed 
by  Phineas  Thurston  to  Edward  Shelly  by 
deed  ot  January  I,  187& 


Hie  idalnUff  in  ema  claims  that  br  f<»roe  of 
the  reservations  and  provisions  In  tbe  grant 
from  the  commonwealth,  and  In  the  deeds 
from  Thurston  to  Shelly  and  from  Kent  and 
Oaldwdl  to  Steams,  it  was  the  duty  of  the 
defendant  in  error  to  Aow  that  the  lands 
claimed  by  him,  thoogb  embraced  within  tite 
exterior  boundaries  of  the  grant  from  the  com- 
monwealth, were  not  covered  by  any  of  tbe 
reservations  contained  in  that  grant  and  the 
deeds  referred  to. 

The  contentton  of  the  defendant  in  errrar  la 
that,  if  the  land  dalmed  by  tbe  phdntlff  In  er- 
ror  was  within  one  of  the  reservadons  set  out 
In  the  tttie  papna.  It  waa  a  imver  matter  of 
defense,  and  that  the  burden  of  showing  it 
waa  upon  the  defendant  m  the  court  bdow, 
and  the  plaintiff  in  error  here. 

Tbe  question  therefore  resolves  itself  Into 
this:  Upon  whom  waa  the  burden  ot  i«ooCI 
Upon  the  plaintiff,  to  ahow  Uiat  the  land  for 
which  he  sued  was  wltbln  the  boundaries  oC 
his  title  papers,  and  not  within  the  reaora- 
tiotts  therein  omtained;  w  was  it  iqKn  tbe 
defendant,  to  show  tiiat  the  land  in  cimtro- 
versy  waa  within  the  reaemtlona? 

This  case  was  decided  in  tiie  dxcnlt  courtln 
1884.  It  held  that  the  burden  of  proof  was 
upon  the  defendant.  This  court,  In  the  case  ol 
Beusena  t.  Lawson,  81  Ta.,  at  [lage  226,  21 
S.  B.,  at  page  347,  considered  and  dedded  this 
question.  In  the  opbilon  all  the  caaea  rdled 
npon  1^  tike  Judge  of  the  drcuit  court  and  hy 
the  defendant  in  error  here  were  carefully  re- 
viewed, and  Qie  ooncduiMon  reached  was,  *'both 
upon  prindide  and  airthority,  that  where  the 
exterior  boundaries  of  a  survey  upon  which  a 
grant  or  deed  Is  founded  Include  lands  which 
have  been  excepted  from  the  cq^eratlon  ot  thn 
grant,  or  lands  which  have  been  aliened  since 
the  grant  was  Issued,  and  which  have  been 
excepted  from  tiie  operation  of  the  deed,  and 
the  platntlfTs  title  papers  disclose  such  ex- 
ception or  such  alienation.  It  is  not  sufficient 
for  such  plalntlfT,  in  an  action  of  ejectment, 
to  coimect  hlmseU  wltii  the  commonwealth, 
and  show  the  exterior  boundaries  of  his  grant, 
but  he  most  also  prove  that  Ibe  lands  in  con- 
troversy are  not  within  the  excepted  or  alien- 
ed lands,  to  order  to  make  out  a  case  which 
will  entitle  him  to  recover  in  on  action  of 
ejectment" 

This  rule  may  operate  harshly  in  some  In- 
stances. There  are  i:$w  rules  tiiat  do  not  But 
in  answer  to  this  objection  urged  to  the  de<d- 
slon  In  Reusens  v.  Iawsou,  supra,  and  the  caa* 
ea  there  dted,  X  cannot  do  better  than  agahi 
quote  from  It: 

"It  Is  said  that  to  require  the  plaintiff  to 
assume  such  a  burden  Imposes  upon  him  a 
great  hardship,  if  not  an  impossible  taa^  If 
it  does,  it  was  self-imposed.  He,  or  those  un- 
der whom  be  claims,  took  tbe  grant  with  tbe 
exception  in  it  There  would  have  been  Uttie 
difficulty  In  locating  the  excepted  lands  and 
the  grantee's  own  land  when  the  grant  Is- 
sued. The  facts  upon  which  the  exception  d»- 
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pends  were  within  tbe  knowledge  of  the  plain- 
tiff, or  those  under  whom  he  claims.  If  he, 
tx  those  under  whom  he  daltns,  have  delayed 
ascertaining  tbe  boundaries  of  th«w  excepted 
lands  and  the  boundaries  of  his  own'  land  until 
the  means  of  doing  so  hare  been  lessened  or 
lost,  be  cannot  complain,  as  It  is  the  resolt  of 
his  or  their  negligence.  At  least  well-settled 
rules  of  law  ought  not  to  be  departed  ttom  In 
order  that  a  party  In  possession  of  land  may 
be  deprived  of  that  possesEdon  by  another,  who 
does  not  show  that  he  has  the  legal  title  to,  or 
the  right  to  the  possession  of.  It" 

That  case,  we  repeat  reviews  all  tbe  aih 
thorities  accessible  to  as  upon  this  subject  and 
all  that  have  been  cited  by  counsel  for  de- 
fendant in  error  in  this  case,  with  the  excep- 
tion of  Iron  Co.  t.  Edwards  (N.  C)  14  S.  S). 
861.  and  tbe  case  of  Qodger  t.  Henslej,  82  N. 
C  481. 

In  the  state  of  North  Carolina,  and,  we  be- 
lieve. In  Tennessee,  also,  a  rule  contrary  to 
that  announced  in  Rensens  r.  Lawson  has 
been  estaUished;  but,  shonld  we  follow  the 
decisions  of  those  states,  we  would  be  not  only 
required  to  reverse  Reusens  v.  Lawson,  but 
would  be  equally  at  variance  with  the  ded- 
slMis  of  this  court  In  Nichols  v.  Covey,  4 
Band.  36S,  and  the  ease  of  Cart«  t.  Hainan, 
76  Va.  S67. 

Opon  the  whole  case,  we  are  of  opinion  tnat 
there  Is  no  error  in  the  Judgment  of  the  cir- 
cDlt  court,  save  upon  the  point  last  stated, 
but  that  the  court  erred  In  holding  that  the 
burden  of  proof  was  upon  the  plaintiff  In 
error  to  show  that  the  land  sued  for  was  cov- 
ered the  exceptions  and  res^vatlon  dis- 
closed in  the  title  papers  of  the  defendant  In 
error;  and  Its  Judgment  must,  for  this  reason, 
be  reversed,  and  this  court  will  enter  such 
Judgment  as  the  drcntt  court  ought  to  have 
entered. 

Upm  a  Petition  to  Behear. 

(July  2S,  1897.) 

•  This  case  was  disposed  of  at  a  f<nrmer  day 
of  this  term,  and  Is  now  before  us  upon  a  pe- 
tition to  rehear  the  Judgment  then  rendered. 

A  plaintiff  In  ejectment  must  recover  upon 
the  strength  of  his  own  tlQe.  He  cannot  rely 
(Q)on  any  Infirmity  in  tbe  title  of  the  defend- 
ant. 

Plaintiff  In  the  court  below  accepted  a  title, 
the  first  link  In  the  chain  of  which  consisted 
of  a  patent  granted  by  the  commonwealth  for 
a  tract  of  land,  described  by  metes  and 
bounds,  ccmtalnlng  75,000  acres.  In  the  grant 
there  Is  the  following  reservation:  *'It  Is  al- 
ways to  be  understood  that  the  survey  upon 
which  this  grant  is  founded  includes  1,600 
acres,  which  having  a  preference  by  law  to  the 
warrants  and  rights  upon  which  Robert  Mor- 
ris' survey  Is  founded,  liberty  Is  reserved  that 
said  1,500  acres  shall  be  firm  and  valid,  and 
shall  have  the  same  effect  and  may  be  car- 
ried Into  grant  or  grants;  and  this  grant  shall 


be  so  bar,  In  altho-  law  or  equity,  to  Um  con- 
firmation of  the  title  as  beTore  mentioned  and 
reserved,  with  Its  appurtenances." 

TWs  court  decided  In  Nichols  v.  Covey,  4 
Rand.  866,  Trotter  v.  Newton,  80  Grat  682, 
and  notably  In  Carter  v.  Hagan,  75  Va.  657, 
that  tbe  title  to  the  land  thus  resared  re- 
mains In  tbe  commonwealth,  and  does  not 
pass  to  Ibi  grantee.  This  Is  settled  law  In  this 
state,  if  law  can  be  settled  by  decisions.  This 
being  so,  and  the  burden  of  proof  resting  up- 
on the  plaintiff  to  make  out  his  case,  and  re- 
cover upon  tbe  strength  of  his  own  title,  tbe 
rule  announced  In  Reusens  v.  lAwson,  91  Va. 
226,  21  a.  B.  347,  that  the  burden  of  proof  Is 
uiwn  him  to  show  that  the  land  he  seeks  to 
recover  Is  not  within  the  exceptlcm,  seems  to 
follow  as  a  logical  necessHy.  I^e  contrary 
rule  would  enable  the  plaintiff  to  call  upon 
the  defendanrt  to  assist  him  in  removing  the 
difficulties  out  of  his  way,  and  require  the 
defendant  to  become  the  auxiliary  of  the 
plaintiff,  and  supply  by  his  proof  what  the 
plaintiff  had  foiled  to  establish  by  his  6wn. 
We  reiterate,  therefore,  tiie  statement  in  tbe 
opinion  In  Reusens  v.  lawson,  that  the  rule 
established  In  that  case  upon  this  pol^t  Is  sus- 
tained both  by  reason  and  authority.  But 
apart  from  the  proposition  announced  in  Reu- 
sens V.  Lawson,  which  is  so  much  contro- 
verted, and  conceding  for  the  sake  of  argu- 
ment, and  for  argummrs  sake  only,  wltb 
respect  to  the  reservation  in  the  grant  from 
the  commonwealth,  that  tbe  burden  of  proof 
should  have  been  Imposed  upon  the  defendant 
In  the  court  below  to  show  that  the  land 
claimed  by  him  was  within  the  exception  sef 
out  In  the  grant,  It  would  not  avail  tbe  de- 
f^idant  In  error  In  this  case.  In  his  chain  of 
title  there  is  a  deed  from  Thurston  and  wife, 
to  Sbelly,  in  which  It  Is  expressly  declared 
that  "nothing  in  this  covenant  shall  be  con- 
strued to  entitle  said  Ddward  Shelly  to  claim 
of  said  Phlneas  Thurston  anything  on  account 
of  any  parcel  of  said  land  heretofore  directly 
aUenated  by  said  Phlneas  Thurston,  and  not 
now  in  his  possession,"  and  the  deed  from 
Kent  and  Caldwell,  commissioners,  to  Frank- 
lin Steams  only  purports  to  convey  "lands  not 
allied  by  the  said  Phlneas  Thurston  prior  to 
his  eald  deed  to  Edward  Shelly." 

Whatever  diversity  of  opinion  may  exist  as 
to  the  law  as  stated  in  Reusens  v.  Lawson,  it 
Is  apprehended  that  few  will  be  found  ready 
to  maintain  that  the  plaintiff  In  this  case  was 
entitled  to  recover  until  he  had  shown  that  the 
land  for  which  he  sued  had  not  already  been 
alienated  by  those  under  whom  he  dalms.  If 
such  there  be,  they  are  referred  to  the  opin- 
ion of  Mr.  Justice  Brown  in  the  case  Land- 
Qrant  Co.  v.  Dawson,  151  U.  S.  686,  14  Sup. 
Ot.  458.  where  it  is  said:  "An  exception  In  a 
grant  Is  said  to  withdraw  from  Its  operation 
some  part  or  parcel  of  the  thing  granted, 
which,  but  for  the  exception,  would  have 
passed  to  tbe  grantee  xuider  the  general  de- 
scription. Tbe  effect  la  aoch  ca8ea.ln  respect 
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lo  the  thing  excepted  Is  as  though  !t  had  nev- 
er been  Induded  In  the  deed."  And  In  Hm 
some  case  (citing  HawkitiB  t.  Bamey,  G  Pet. 
467),  where  a  patent  was  Issued  tor  60,000 
acres  of  land,  and  by 'subsequent  conveyance 
the  patentee  sold  email  parts  of  saJd  land,  and 
particularly  11,000  acres  within  the  bounds  of 
the  original  surv^,  It  was  held  "that,  to  sus- 
tain an  action  of  ejectment,  it  was  necessary 
for  the  plaintiff  to  show  that  the  laud  be 
sought  to  recover  was  without  the  limits  of 
the  tract  ahown  to  have  been  conveyed  away 
Toy  himself." 

Thla  proposition  Indeed  flows  Inexorably 
from  a  principle  which  may  be  said  to  be  ax- 
iomatic, that  in  actions  of  ejectment  the  "bur* 
den  is  upon  the  plaintiff  to  show  his  tJtle  to 
the  Identical  land  claimed  by  the  defendant" 
Land-Grant  Oo.  v.  Dawson,  supra. 

If,  therefore,  the  plalnUfl  could  have  been 
relieved  of  the  burden  imposed  In  the  reser- 
vation made  In  tSie  grant  from  the  common- 
wealth to  Robert  Monls,  under  whom  he 
claims,  the  exceptions  In  the  deeds  of  land 
aMenated  by  Phlneaa  Thurston  would  have 
been  faital  to  his  pretensions  upon  the  case  as 
made  by  •him  in  the  circuit  court 

But  it  Lb  said  In  the  petition  that  the  court 
did  not  consider  the  eT4dence  of  James  A. 
Walker.  His  testimony  is  to  tbe  effect  that  he 
was  acquainted  with  the  Morris  tract  of  land, 
and  that  he  knows  that  large  parts  of  said 
tract  on  the  south  side  of  the  mountain  In  the 
county  of  Pulaski  had  been  In  the  actual  pos- 
session of  Phlneaa  Thurston  and  those  claim- 
ing under  him  sln(»  the  year  1866,  and  were 
yet  In  his  possession. 

Had  this  case  been  tried  before  a  jury,  and 
had  Instructions  been  offered,  as  was  done  in 
the  case  of  Reusens  v.  Lawson,  upon  the  sub- 
ject of  adverse  possession,  this  evidence  would 
perhaps  have  been  snffldent  to  render  It  prop-- 
er  ftH*  the  court  to  give  an  Instruction  upon 
the  law  of  adverse  possession;  but  surely  no 
one  will  contend  that  the  evidence  of  James 
A.  Walker  was  in  itself  BuCDdent  to  justly 
the  court  in  finding  that  the  plaintiff  was  en- 
titled to  recover  upon  It  Tfals  case  was  stib- 
mltted  to  the  drcnit  court  without  the  intw> 
vection  of  a  Jury,  and  In  reviewing  ihe  rec- 
ord we  are  ctrntroUed  1^  section  3485  of  the 
Oode,  whlcii  Is  as  follows:  "The  appellate 
court  shall  affirm  the  Judgment,  decree,  or  or- 
der, if  there  be  no  ^aror  therein,  and  reverse 
the  same,  In  whole  or  In  part,  if  erroneous, 
and  enter  such  Judgment,  decree,  or  order,  as 
the  court  whose  error  Is  sought  to  be  correct- 
ed ought  to  have  entered." 

We  are  of  opinion  that  there  Is  error  In  the 
Judgment  of  the  circuit  court  Now  we  must 
enter  such  Judgment  as  that  court  should  have 
entered.  Without  doubt,  upon  the  evidence  ad- 
duced before  It,  that  court  should  have  en- 
tered Judgment  for  the  plaintiff  or  for  the  de- 
fendant There  was  no  middle  ground  for  It 
to  occupy.  We  think  It  erroneously  decided 
for  the  plaintiff,  and,  so  twniftwgj  we  have  no 


diotce  but  to  reverse  It,  and  give  Judgment  fa 
the  defendant  There  Is  no  altetn&tlT^ 
The  paUtUni  to  rehear  Is  ztfnaed. 


HTTDOINS  ct  nx.  T.  SIMONS  «t  aLi 
(Stwrems  Court  of  A^eals  <Ht  Tiigiiila.  June 

17»  isan,) 

BiLu  aw  ExoBFTioHS— Patents— Pbooi^Adtkbsb 
PoassssioH— Nbw  TRiAi^-Coars. 

1.  Where  a  vo^ct  la  rendered,  and  motion  to 
set  aside  the  same  is  made,  and  the  case  is  cod- 
tlnned  to  the  next  term,  a  bill  of  exceptions  taken 
during  the  tzial  stroold  be  allowed,  though  not 
offered  until  audi  next  term. 

2,  It  1b  error  in  a  charge  to  nter  to  the  title 
claimed  by  plaintitFi  as  beginning  with  a  patoit, 
where  the  only  proof  of  muh  an  Instrument  was 
a  memoraE.(*nm  In  a  book  of  the  register  of  the 
land  office,  labeled  "Patents,"  whldi  was  neither 
signed  nor  sealed,  since  aoch  memorandum  alone 
doss  not  prave  a  grant 

8.  Afttt  tiie  second  trial,  plalntifla  cannot  first 
object  that  the  order  granting  defendants  a  new 
trial  did  not  reqnire  them  to  pay  the  costs  of  dw 
first  trial,  as  a  conditi(Hi  precedent  to  the  seorad, 
as  required  by  Code,  {  8542. 

4.  One  cannot  prove  title  by  poswarion  biy  le- 
dtals  in  the  deeds  of  his  giantora. 

Error  to  corporation  court  of  NorfoUc 
Ejectment  by  WllUam  B.  BaOs^  and  wtt» 
against  Thomas  Simons  and  others.  Emily 
Bain,  nvnseatlnff  bera^  to  be  the  landlord 
of  defendants,  wu  made  a  party  dtf  endant 
From  jDdgmait  for  defendants,  plaintigs  bring 
aror.  Affirmed. 

Burroughs  ft  Bro.,  for  plaintiffs  In  error. 
Harmanson,  Heatb  ft  Heath  and  Q.  B.  Ken- 
dall, for  dflfendants  in  oror. 

OARDWEIiUJ.  This  Is  a  writ  of  ernnr  to  a 
Judgment  of  the  corporation  court  of  the  city 
of  Norfolk,  In  an  action  of  ejectment  and  In- 
volves the  title  to  a  lot  of  ground  within  or 
near  the  present  limits  of  the  dty  of  Norfolk. 
At  the  first  trial,  at  the  October  tmn,  I8U3, 
there  was  a  verdict  for  the  plaintiffs,  which 
the  defendants  moved  the  court  to  set  aside, 
because  contrary  to  the  law  and  the  evidence, 
and  because  the  court  had  misdirected  the 
jury  in  the  instrucUons  given  for  the  plain- 
tiffs. The  motion  was  adjourned,  and  tbe 
cause  continued  to  the  January  term  next  suc- 
ceeding, which  was  the  next  term  of  the  court 
for  the  trial  of  civil  cases.  At  the  j;anuary 
term,  1884,  the  verdict  was  set  aside,  and  a 
new  trial  awarded,  to  which  ruling  of  the 
court  the  plainUffs  excepted,  and  during  the 
term  filed  their  bill  of  excei^ons,  whidi  was 
signed,  sealed,  and  made  a  part  of  the  reccvd. 
As  soon  as  the  verdict  In  the  first  trial  was 
set  aside,  a  second  trial  was  liad,  which  re- 
sulted In  a  verdict  for  the  defendant  which 
the  plaintiffs  moved  the  court  to  set  aside,  and 
grant  them  a  new  trial,  because  the  verdict 
was  contrary  to  the  law  and  the  evidence, 
which  motion  was  adjourned  from  term  to 


» Rehearing  denied.  ^  . 
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term,  and  tbe  cause  ccmUmua  nnm  the  U 
day  of  Novomber,  18U4,  when  the  conrt  over- 
ruled the  motion,  and  gave  Judgment  for  tbe 
defendant,  to  which  judgment  tbe  plalntua 
excited,  and  obbdned  a  writ  of  oior  to  this 
court 

We  are  first  to  consider  whether  or  not  there 
was  ttror  In  erantlng  the  d^mdant  a  new 
trial  at  the  Jannaiy  terau  lt)M»  for,  If  that 
action  was  eRoneons,  this  conrt  must  enter 
Judgmttit  fw  the  plalnturs  <u  the  first  Tenllc^ 
and  disregard  the  sutweqoent  proceedings  In 
tbe  case.  Code,  i  8484;  2  Bart  Law  Vrac 
726,  727;  Tyler  t.  Taylor,  21  Qrat  700;  Brown 
V.  Bice's  Adm'r,  76  Ta.  629;  Terry  t.  Bags- 
dale,  83  Orat  342.  The  new  trial  was  granted 
upon  the  groond  of  misdirection  by  the  court 
in  the  instructions  glren  for  the  plain  tills. 
During  the  first  trial,  at  the  October  term, 
1S88,  the  defoidant  excepted  to  the  Introduc- 
tiioa  of  certain  evidence,  and  to  instructlona 
glTen  for  the  pUUntllls,  and  to  the  modiflca- 
tlon  by  tbe  conrt  of  instructions  asked  for  by 
the  defendant,  but  no  formal  bills  of  excep- 
tions were  tendered  by  tbe  defendant  tlU  after 
tbe  To^ct  on  the  second  trial,  at  the  January 
term,  1804,  when  the  court  refused  to  sign 
them,  and  certlfled  Its  reasons  therefor,  and 
made  the  cotlflcate  a  part  of  tbe  record. 
This  cwtlflcate  shows  that  the  exceptions  were 
taken  by  tbe  defendant  as  set  out  in  her  six 
bills  of  exceptions,  during  the  first  trial,  and 
before  Twdlct;  and  "though  tbe  conrt  was  ad- 
vised of  its  Judgment  on  the  motion  of  tbe  de- 
fendant tot  a  new  trial,  which  motion  was  ar- 
gned  at  tbe  October  tmrm,  1893,  In  order  to 
give  time  for  tbe  more  conTenlent  considera- 
tion of  any  bills  of  exceptions  which  might  be 
tendered  to  Its  rulings,"  it  continued  the  mo- 
tion to  the  January  term,  1884,  that  being  tbe 
next  quarterly  term  of  the  court,  and  the  only 
reason  for  refusing  to  sign  defendant's  six 
UUfl  of  exertions  at  the  time  they  were  ten- 
dered was  that  the  record  of  the  first  trial 
was  dosed,  and  could  not  be  reopened,  alter- 
ed, amended,  or  supplemented  without  oonsmt 
of  both  parties. 

It  was  said  by  this  court  in  Winston  t.  Giles, 
27  Orat  637:  "In  tbe  trial  of  a  case  a  party 
may  except  and  tender  bis  bin  of  exceptions; 
not  after  tbe  trial,  and  at  another  and  differ- 
ent term,  after  the  case  bad  been  ended.  The 
trial  may  be  considered  as  lasting  during  the 
term  at  which  It  occurred,  for  the  purpose  of 
completing  the  record  by  signing  bills  of  ex- 
ceptioQ  In  tbe  case,  but  not  during  a  succeed- 
tiig  term."  So,  In  tbe  case  of  Powell  t.  Tar- 
ry's  AdmT,  77  Va,  2C0,  It  was  held  that  'if  it 
Appear  from  the  record  that  a  point  decided 
by  the  conrt  has  been  saTod  before  the  Jury 
■retires,  tbe  exertion  may  be  prepared,  and 
may  be  signed  by  tbe  Judge  either  during  the 
trial  or  after  It  la  ended,  during  the  same  term 
If  this  appears  from  the  whole  record.  It  Is 
saffident  though  It  is  not  expressly  stated  In 
the  bills  of  exceptions,"  etc  Bee,  also,  Tele- 
fizaph  Ca  t.  HotaiRiii,  IB  Ozat  188. 


What  term  is  here  meant?  Tbs  term  at 
which  the  verdict  Is  rendered,  or  at  which  the 
Judgment  of  Uteooort  is  enttted  7  In  this  case 
the  Todict  was  rendered  at  the  October  term, 
1S9S,  a  motion  to  set  It  aside  made,  the  mo- 
tion adjourned,  and  the  case  continued  to  the 
January  term.  1894,  for  the  purpose,  the  Judge 
certiflea,  ot  allowing  time  for  tbe  more  con- 
venient oonslderatfon  of  any  bills  of  exceptions 
which  might  be  tendered,  etc.  Tbe  first  trial 
was  not  therefore  ended  till  the  January  term, 
1894.  No  day  was  fixed  for  the  bills  of  ex* 
oeptkm  to  be  presented.  The  plalntifts  tender- 
ed tibelr  bill  of  exceptions  to  the  ruling  of  tbe 
court  in  granting  the  defendant  a  new  trial  at 
the  January  term,  1894,  which  was  signed  and 
made  a  part  of  tbe  reccnrd;  yet  the  defendant 
was  not  permitted  to  hare  her  bills  of  excep- 
tions signed  and  made  a  part  of  the  record, 
although  they  were  tendered  at  the  same  term 
of  the  court,  and  it  was  admitted  that  excep- 
tions were  taken  to  the  rullnga  of  the  court 
during  the  trial,  as  set  out  in  the  bills  of  ex- 
ceptions tendered.  We  are  of  opinion  that  the 
court  below  erred  In  refusing  to  sign  and  make 
a  part  of  tbe  record  the  bills  of  excepdons  ten- 
dered by  tbe  defendant  during  the  January 
term,  IC^  and  we  will  therefore  consider  the 
exceptions  as  thougb  they  had  been  duly  sign- 
ed, sealed,  and  made  a  part  of  the  record. 

The  plaintiffs  In  error,  to  make  complete  their 
chain  of  title  to  tbe  land  in  controversy  back 
to  tbe  commonwealUi,  Introduced  In  evidence, 
over  the  objection  of  tbe  defoidant  a  certified 
copy  of  an  entry  or  memorandum  contained  In 
one  of  the  books  of  the  register  of  the  land 
office,  labeled  "Patents,"  <rifl<"*'"g  that  it  was 
a  grant  from  the  colonial  government  of  Vir- 
ginia to  one  Abram  Ellett,  from  whom  plain- 
tllES  derived  title,  dated  March  25. 1664,  but  It 
was  not  signed,  nor  had  tbe  seal  of  tbe  colony 
been  attached;  and,  after  all  the  evidence  was 
In,  the  plaintiffs  asked  for  five  InstmctlonB,  all 
of  which,  with  some  modification,  were  given 
to  the  Jury. 

The  first  of  these  Instructions,  so  far  as  It 
need  be  quoted  here.  Is  as  follows:  "The  conrt 
Instructs  tbe  Jury,  If  they  believe  from  the 
evidence  that  the  land  in  the  declaration  men- 
tioned Is  embraced  within  the  Umlts  of  the 
title  -  papers  of  the  plaintiffs,  beginning  with 
such  a  patent  down  to  the  deed  from  John  Pe- 
ter Andre  to  Marie  Lemaaurler,  dated  Janu- 
ary 80,  1808,  and  that  the  plalntifts  are  the 
heirs  at  law  of  Marie  Lemasurler,  they  have 
title  to  the  land  In  controversy,  and  are  enti- 
tled to  recover  possession  th^eof,  tmless  they 
shall  further  believe  from  the  evidence  that 
tbe  defendant  and  those  under  whom  she 
claims  have  been  In  actual,  open,  risible,  hos- 
tile, notorious,  exdualve,  uninterrupted,  and 
continuous  possession  thereof  for  15  years  at 
any  time  prior  to  tbe  81st  day  of  December, 
1892,  the  date  of  the  Institution  of  this  suit." 

In  the  case  of  HoUoran  v.  Melsd,  87  Va.  398, 
18  S.  B.  33,  a  similar  paper  to  the  one  Intro- 
duced In  this  case  was  intxadneed,  and  It  was 
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claimed  tbat  sncb  entry  or  memorandum  wai 
of  itself  a  grant  from  the  commonwealtli;  and 
the  drcolt  court,  by  an  instruction,  assumed 
and  Instructed  the  Jtiry,  In  effect,  that  the  en- 
try or  memorandum,  of  wlilch  the  copy  intro- 
duced In  evidence  was  taken,  was  In  Itself  a 
patent  Upon  an  appeal  In  that  case,  this 
court  held  that  the  circuit  court  erred  In  (It- 
Ing  the  Inatmctlon,  as  it  did  not  leave  to  the 
jtuy  the  question  whether,  upon  the  evidence, 
a  patent  had  in  fact  been  Issued  to  the  alleged 
patentee;  that,  standing  by  Itself,  the  entry  or 
memorandum  In  the  book  in  the  office  of  the 
register  of  the  land  office,  labeled  "Patents," 
was  a  nullity  as  a  grant,  and  only  admissible 
In  evidence  as  "a  memorandum  from  the  colo- 
nial records,  tending  to  prove  that  proceed- 
ings bad  been  taken  looking  to  an  execution 
and  issuing  of  a  grant,  to  be  followed  np,  If 
posslUe,  by  evidence  tending  to  show  that 
the  grant  so  contemplated  and  begun  was  ac- 
tually executed.  Issued,  and  delivered,"  And 
In  the  same  case,  appealed  to  this  court  a  sec- 
ond time  (91  Va.  143,  21  S.  EL  658),  the  con- 
struction placed  on  the  so-called  "patent"  by 
this  court  on  the  former  appeal  was  approved, 
and,  because  the  circuit  court  had  given  an 
Instruction  which  assumed  that  the  paper  was 
of  itself  a  patent,  its  judgment  was  reversed, 
and  the  cause  remanded  for  a  new  trial  Al- 
though the  circuit  court  in  that  cause  spoke 
of  the  paper  In  the  Instruction  as  the  "alleged 
patent,"  It  was  said  by  Rlely,  J..  In  the  opin- 
ion of  this  court:  "It  liiay  be  Inferred  from 
this  that  the  court  did  not  intend  to  instruct 
that  it  was  a  patent;  but,  tf  so,  the  instruc- 
tion was  calculated  to  mislead  the  jury,  and 
for  that  reawm  was  moneona,  and  the  effect 
the  same." 

If,  however,  the  ruling  of  this  court  in  Hol- 
loran  v.  Melsel,  supra,  should  not  control  our 
decisions  as  to  the  correctness  of  plaintiffs'  In- 
struction Na  1,  as  is  contended  for  plalntltTs  In 
error,  still  the  instruction  Is  erroneous,  for  It 
not  only  assumed  that  the  copy  of  the  entry 
or  memorandum  contained  In  the  IxMk  In  the 
land  office  labeled  "Patents"  was  in  Itself  a 
patffia^  but  assumed  that  the  plaintiffs  had 
connected  themselVQiK  by  an  unbroken  chain 
of  tittle,  wlOi  the  commonwealth.  Whether  or 
not  th^  had  done  so  was  a  question  of  fact 
for  the  Jury. 

It  followB,  ther^ore,  that  we  are  of  opinion 
for  this  reason  the  verdict  at  the  first  trial 
should  have  been  set  aside,  and  a  new  trial 
granted  the  defendant 

Having  taken  this  view  as  to  the  first  in- 
struction, it  becomes  unnecessary  to  conalder 
the  other  Instructions  given  for  the  plaintiffs 
to  which  the  defendant  excepted. 

It  is  assigned  as  &erm  that  the  order  of  tibe 
court  granting  a  new  tjlal  at  the  January 
term,  1804,  did  not  require  the  defendant,  as 
a  condition  of  the  new  trial,  to  pay  the  costs 
of  the  former  trlaL 

In  the  case  of  Ijand  C!o.  v.  Obenchaln,  92 
Ya.  139,  22  B.  B.  879,  It  was  said  br  tbe 


court:  "Where  a  vordlct  has  been  set  aside, 
and  a  new  trial  granted,  section  3542  of  the 
Code  requires  that  the  party  to  whom  the  new 
trial  Is  granted  shall,  previous  to  such  new 
trial,  pay  the  costs  ot  the  former  trial,  unless 
the  court  shall  enter  of  record  that  the  new 
trial  was  granted  because  of  the  misconduct 
of  the  opposite  party,  and  shall  otherwise  <k- 
der.  But  U  he  fails  to  pay  the  costs  on  or 
before  the  next  term  after  the  new  trial  Is 
granted,  the  court  may,  upon  motion  of  the 
opposite  party,  set  aside  the  order  granting  it 
and  proceed  to  Judgment  on  the  v^^ct,  or 
award  execution  for  such  costs,  as  may  seem 
to  it  best  If,  however,  the  costs  have  not 
been  paid  as  required,  and  the  opposite  party 
does  not  move  the  court  to  set  aside  the  order 
granting  the  new  trial,  and  render  Judgment 
upon  the  verdict,  but  proceeds  with  the  new 
trial,  be  will  not  be  heard  afterwarcis  to  object 
in  the  trial  court  or  In  an  appellate  court  that 
the  costs  of  the  former  trial  have  not  been 
paid."  See.  also,  Haupt  r.  Tebanlt,  9i  Va. 
— ,  26  S.  B,  406. 

In  the  case  at  bar  the  plaintiffs  made  no 
motion  to  s^  aside  the  order  granting  the 
new  trial,  or  for  an  execution  for  the  costs  ct 
the  former  trial,  but  upon  their  motion  at  the 
January  term,  1694,  when  the  order  for  a  new 
trial  was  made,  a  second  trial  was  at  once 
gone  into.  They  cannot  therefore  be  heard  to 
object  that  the  order  did  not  require  the  de- 
fendant to  pay  the  costs  of  the  former  trial  as 
a  condition  precedent  to  the  second  trlaL 

In  the  second  trial,  as  in  the  first,  the  de- 
fense was  adverse  possession  for  the  period  of 
the  statutory  bar. 

There  was  no  exception  to  the  introductitm 
of  evidence,  nor  to  the  instructions  given  tat 
tbe  d^endant,  and  the  case  was  fiUily  snb- 
mltted  to  the  jury. 

The  only  ^ror  assigned  la  to  the  ruling  <tf 
the  court  in  refusing  to  set  aside  the  TOdlct, 
as  contrary  to  Uw  law  and  the  e^denoa. 
Whether  m  not  thoe  bad  tax  tact  beu  a  grant 
from  the  conunonwealth  to  Abram  EOleti:  for 
the  land  In  controversy,  from  whom  the  plaln- 
tifCs  claimed  to  have  derived  their  title,  and 
whether  or  not  the  defendant  and  those  under 
whom  she  claimed,  had  been  for  the  period 
of  the  8tatutc»7  bar  In  advmary  poeaoBsiM 
of  the  land,  under  color  of  title,  woe  ques- 
tions of  fact  submitted  to  the  Jury,  upcm  in- 
stmctlona  not  objected  to,  and  the  verdict 
was  for  the  defendant  The  case  Is  before  us, 
therefor^  upon  this  writ  of  error,  as  upon  a 
demurrer  to  the  evidence,  the  nature  and  ef- 
fect of  wlilch  have  been  so  frequently  defined 
by  this  conrt  that  it  Is  needless  to  do  moare 
than  to  letex  to  the  rec«it  case  ot  Johnson's 
Adm'r  t.  Railway  Oa,  91  Va.  171.  21  8.  H. 
238.  and  authorities  there  dted. 

There  was  no  evidence  whatever,  other  than 
the  copy  of  the  entry  or  memorandum  taken 
from  the  book  in  the  office  of  the  roister  ot 
the  land  office,  labeled  "Fatoita,**  Introduced 
1^  plaintiffs,  to  prove  that  VttM  grant  ao  eon- 


Digitized  by 


Va.) 


MATHEWS*  ADH'B  \.  TOAOEBS*  BANK. 


609 


templated  and  begtm  wu  actually  executed. 
Issued,  and  deUvered"  to  Atmm  Bllett  They 
did  not  dedooe  title  from  the  commonwealtb 
by  a  nfular  and  onbroken  chain.  Nor  was 
Han  the  dlshtest  eviOeaot,  other  than  ra- 
dtala  bi  oiu  vr  man  deeds,  Introduced  the 
plalntlfft  (which  are  eridence  only  against  the 
partlee  to  the  deeds  and  their  prlTles)  to  show 
that  the  plalntUfs,  or  those  under  and  throogh 
whom  they  claim,  ever  had  actual  possession 
of  the  land  in  eontroveray,  and  performed  acts 
of  ownership  npon  It  at  any  time.  The  an- 
thorttles  dted  by  counsel  sustainlns  the  doc- 
trine that  an  uninterrupted  and  peaceable  pos- 
session tqr  a  plaintiff  and  those  under  whom 
he  claims  for  15  years  anterior  to  the  ouster 
Is  sufficient  to  enable  him  to  maintain  eject- 
ment hare  no  application  whatever  to  this 
case. 

Upon  a  review  of  the  whole  case,  it  cannot 
be  said  that  the  verdict  of  the  Jury  was  with- 
out evidence  or  against  the  evidence.  There- 
fore the  Jndgmssit  of  the  omirt  below  mutt  be 
affirmed. 


MATHEWS*  ADITB  v.  T&APBR7  BANK.1 
(^mfteoM  Ooort  of  Appeals  of  ^glida.  Mardi 

18,  1897.) 

BHiU  Of  BxosPTiOH  —  Usdrt  —  Wh»n  Pobobd — 
Rboovsbt  on  Coktract— Tbiii.  FBAonoa — 

DiMDBRER  TO  EVIDBKCB. 

1.  The  court  may  supply  an  omlssloD  In  a  bOl 
<rf  exc^itions  from  anouier  bill  of  exceptions 
which  contains  all  the  evidence,  and  was  taken  at 
the  dose  of  the  trial,  tbouxh  the  one  makes  no 
Teference  to  the  olher. 

2,  Tlie  fact  that  on  the  renewal  of  nsnrioos 
■otes  the  prfaidpal  appears  as  the  Indorser,  or  that 
4ere  are  additional  or  different  makers  or  In- 
dorsers  than  said  prindpal,  or  that  notes  are 
anrrendered  for  drafts,  will  not  relieve  any  of 
■neh  notes  or  drafts  of  the  taint  of  osnrr,  where 
there  is  in  fact  the  sama  principal  thtoogh  all  the 
transactions. 

8.  The  court  may  instruct  the  Jury  to  And  a 
verdict  for  a  sum  certain  sned  for,  subject  to  the 
«plnk>n  of  the  oonrt  on  a  demurrer  to  the  eridenca 

4.  In  vkw  of  Code,  i  2821,  providing  for  the 
reeawry  of  the  prindinl  only,  where  a  written 
nmrions  contract  Is  sued  on,  and  no  plea  of  usury 
Is  made,  and  also  providing  how  the  question  of 
omry  may  be  litigated,  a  reoovety  may  be  had 
for  the  ankonnt  due  him  by  a  plaintlfl  suing  on 
m.  usurious  contract,  whoe  usury  Is  pleaded. 

Appeal  from  cwpotation  court  of  Lynch- 
burg. 

Action  by  the  Traders*  Bank  against  Math- 
•vre'  administrator.  From  Judgment  for  plain- 
tSS,  defendant  ^ipeals.  Bevened. 

T.  J.  ft  V.  a  Xirkpatrtck  and  J.  BL  Bn- 
mnndi.  tpr  appeliant.  J.  IL  Hnghea,  Cor  ap- 

P«I1Ml 

BUOHANAM,  J.  ITpon  the  trial  of  this 
«ati8e  the  Mlinring  Mil  of  txcepOaaa  was 
taken: 

*^  It  remembered  that  open  the  trial  at 


sBehearIng  deided. 
S78.B^-89 


this  cause,  after  the  Jury  was  sworn,  and 
while  the  case  was  In  progress  ot  trial,  the 
defoidant  sought  to  show  by  the  witnesses 
that  there  was  usury  charged  upon  the  notes 
taken  up  by  the  drafts,  and  also  iqmn  the  re- 
newals and  extensions  of  the  said  notes, 
whether  there  bad  been  any  changes  In  the 
makers  or  indorsers  or  not  In  the  various  re* 
newals.  Bat  the  court  ruled  that  the  toqi^ 
as  to  the  usury  most  be  limited  to  the  notes 
In  statemoits  *A*  and  *B'  taken  in  by  the  drafts, 
and  to  any  notes  for  which  these  are  re- 
newals in  the  same  form,  and  so  on  back  to 
the  original  notes,  or  to  the  time,  -  if  any,  of 
any  change  as  to  the  maker  or  Indorsers. 
And  the  inquiry  as  to  usury  In  any  series  of 
notes  could  not  go  back  further  than  to  such 
change;  the  court  being  of  opinion  that  in  the 
progreea  of  renewals  such  changes  as  to  mak- 
er or  Indorsers  constituted  different  contracts, 
and  new  and  Cerent  oonsida«tlons  other 
than  and  different  from  that  which  formed  the 
consideration  of  the  drafts  sued  on,  so  as  to 
prevent  the  defendants  avalUng  themselves  (tf 
any  usury  thereto  in  this  suit  But  for  the 
purpose  only  of  allowing  the  defendants  to 
get  Into  the  record  the  amount  of  total  Intw- 
est  which  would  be  affected  biy  such  usury,  If 
any,  the  court  permitted  the  defendant's  wit- 
nessee  to  testify  as  to  the  total  Interest  paid 
by  Boae  to  the  plaintiff  on  all  his  transactioui 
with  the  bank,  and  as  to  the  total  Interest 
paid  by  him  to  plaintiff  on  the  notes  taken  up 
by  the  drafts  sued  on,  and  cm  the  preceding 
notes  back  to  the  originals,  to  which  defend- 
ants Rose  and  Mathews  excepted,  and  prayed 
the  court  to  sign  and  seal  this,  their  first  bill 
of  exceptions,  which  la  done  accordingly." 

The  action  ot  the  court  In  refusing  to  adndt 
the  evidaice  sought  to  be  introduced  by  tiie 
defendant  In  support  of  the  ^ea  ot  xmarf  U 
assigned  as  error. 

It  Is  claimed  by  the  platotifl  bank  thait  the 
Wll  of  exertions  does  not  show  clearly  that 
there  had  been  In  fact  any  change  In  the  mak- 
ers of  Indorsers  of  the  notes  for  which,  or  In 
payment  of  which,  the  drafts  sued  on  were 
given,  and  for  that  reason  the  assignment 
error  cannot  be  considered  by  this  court  un- 
der the  settled  rule  that  the  bill  of  excq;>- 
tions  must  show  affirmatively  a  relevancy 
of  the  excluded  evidence,  and  that,  as  there  la 
no  reference  in  this  bill  of  exceptions  to  any 
other  bill,  the  court  cannot  look  to  any  other 
part  of  the  record  to  8UK>ly  that  omission. 

While  the  rule  Is  as  claimed,  that  one  biU 
of  exceptions  cannot  be  looked  to  in  aid  ct 
another  unless  It  Is  expressly  referred  to.  yet 
there  are  exceptl<»u  to  the  rul6  In  Perkins* 
Adm'r  T.  Hanklws*  Adm'r,  9  Grat  640,  669, 
It  waa  said.  Judge  Moneore  ddlverlng  the 
oj^on  of  the  court,  that  the  reason  of  that 
rule  does  not  apply,  and  therefore  the  rule 
does  not  extend  to  a  case  In  which  one  of  the 
bills  of  exception  contains  all  the  evidence 
which  was  given  on  the  trial,  and  was  taken 
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after  aU  tbe  svldenee  had  been  mtbmltted  to 

the  Jniy. 

BlU  ca  exceptions  Mo.  8  takeo  In  thla  ckm, 
after  eettlng  out  tfae  evidence,  sfatea  that: 
••mis  being  all  the  erldence  Introdnoed  on  tiw 
trial,  the  defendant  Ricbaid  Mathews  *  •  * 
demurred  to  the  eTldence."  Frocn  tUi  bill  of 
exceptions  It  cleariy  appears  that  It  eontaltts 
all  the  erldence  that  was  Introduced  upon  the 
trial  (except  that  offered  as  to  the  Insanity  of 
l&lathews,  which  was  withdrawn),  and  that  It 
was  taken  at  the  close  of  the  trial.  This 
seems  to  bring  this  case  clearly  within  the  ex- 
ception to  the  general  role.  See,  also,  4  Mi- 
nor, Inst  (8d  Ed.)  &16;  OUnger  t.  Shepherd, 
12  Grat  476. 

The  erldenoe  set  out  In  the  third  bill  of  ex- 
ceptions shows  that  one  of  the  notes  for  which 
the  drafts  sued  on  were  given  was  In  Its  In- 
ception made  by  R.  W.  Rose  and  Indorsed  by 
William  L.  Lyle,  and  that  upon  a  renewal  of 
that  note  R.  W.  Rose  and  J.  0.  Rose  were 
the  makers  and  W.  M.  I^Ie  the  Indorser.  It 
further  tends  to  show  that  all  the  notes  held 
by  the  bank  for  the  payment  or  security  of 
which  the  drafts  were  ^ven  were  discounted 
originally  Yxr  the  bank  for  R.  W.  Rose,  and 
that  he  was  treated  In  the  whole  transaction 
as  the  principal  debtor,  whether  the  notes 
were  made  by  him  alone,  by  himself  and  an- 
other, or  Indorsed  by  him,  and  that  they  were 
discounted  at  a  greats  rate  of  Interest  than 
Is  allowed  by  law. 

The  Illegal  conslderaUon  may  bie  purged,  as 
was  said  by  this  court  in  Drake's  Bx'r  v. 
Ohandler,  18  Grat.  909,  910,  where  third  per- 
sons, strangers  In  whole  or  In  part  to  the  origi- 
nal security,  Intervene,  and  for  motdvee  pe- 
cnllar  to  themselves,  and  unaffected  by  the 
usurious  consideration,  supersede  or  supplant 
tt  by  a  new  obligation  of  their  own  creation, 
aHhough  one  of  the  parties  to  the  original  se- 
curity was  a  surety  upon  the  new  obligation. 
A  number  of  cases  are  cited  and  commented 
npoD  in  that  case  to  show  how  the  illegal  con- 
eideratioD  may  be  purged.  It  would  be  diffi- 
cult, If  not  Impossible,  to  lay  down  a  rule  up- 
on the  subject  applicable  to  all  cases,  for  the 
usurer,  like  other  violators  of  law,  resorts  to 
various  devices  to  escape  the  penalty  of  his 
Illegal  acts.  The  courts  look  to  the  substance, 
and  not  to  the  form,  of  the  new  security  to 
ascertain  Its  real  character. 

Tfae  mere  change  of  the  maker  or  Indorser 
In  the  renewal  of  a  usurious  note  does  not 
purge  It  of  usury  where  the  original  debtor 
continues  to  be  in  fact  the  real  debtor,  al- 
though In  form  a  surety  or  Indorser. 

The  evidence  offered  by  the  defendant  and 
rejected  by  the  court  was  dearly  admissible. 

The  drafts  sued  <m  were  made  by  R.  W. 
Rose,  the  party  for  whose  beneftt  the  notes 
were  discounted,  payable  to  the  pisjntiff  bank, 
the  original  lender,  and  based  upon  the  same 


ortglnal  consUendaa.  It  Is  tnie  that  the  dfr- 
fbndant  IfadiewB  Indwoed  Uw  Oxstta  for  a 
consideration  paid  him  by  Rose,  bat  he  dU 
not  assume  the  paymoit  of  the  debt,  nor  wai 
be  bound  tor  it  except  as  Indorser.  It  Is  also 
true  that  the  ^alntiff  surrendered  tbe  notes  ts 
Rose  upon  tbe  d^very  (tf  tiie  dzattn.  Tben 
acts,  howevw,  did  not  purge  the  transactkwi 
of  Its  usury,  and  tbe  court  erred  In  wa  hold- 
ing upon  the  demurrer  to  the  evidence. 

When  the  defendant  Mathews  demuired  to 
the  evidence  tbe  court  Instructed  tbe  jury  to 
find  against  him  the  whole  amount  eqpedfled 
In  the  drafts  sued  on,  subject  to  tbe  Jodemoit 
of  the  court  The  giving  of  this  Instmctloii  k 
assigned  as  error. 

'  It  Is  true,  as  contended  the  defendant" » 
counsel,  that  under  our  practice  the  court,  Ui 
giving  Instructi(Uis  to  the  jury,  Is  rigorously 
confined  to  an  exposition  of  liie  law  of  the  case, 
and  that  It  cannot  comment  upon  the  weight 
of  the  evidence,  nor  direct  the  jury  when  they 
are  passing  upon  the  wtiole  case  what  verdict 
they  must  find.  Netther  can  the  court,  wbert 
there  Is  a  demutrer  to  the  evidence.  If  the  sum 
sued  for  sounds  purely  In  damages.  Instruct 
them  what  amoont  of  damages  they  must  find, 
but  they  must  ascertain  the  amoont  according 
to  their  own  Ju^ment,  from  the  evidence,  hi 
accordance  with  the  rules  of  law  for  assessliig 
damages  In  such  cases.  Rut  In  a  case  like 
this,  where  the  amount  sued  for  Is  a  spm  cer- 
tain, and  the  defendant  demurs  to  the  evi- 
dence, the  court  has  the  right  to  Instruct  the 
Jury  to  find  a  verdict  for  that  sum,  subject  to 
the  opinion  of  the  court  upon  the  demurrer  to 
the  evidence. 

The  contention  of  the  defendant  that  there 
can  be  no  recovery  on  a  contract  made  for 
the  loan  of  mon^  at  a  greater  rate  of  inter- 
est than  Is  allowed  by  law.  Is  without  merit. 
It  may  be  true,  as  a  rule,  ttiat  where  a  prom- 
ise is  based  upon  two  considerations,  one  legal 
and  the  other  Illegal,  ibere  can  be  no  recovery 
upon  the  pronilse  itself,  and  that  the  right  to 
recover  to  the  extent  that  the  consideration  is 
valid  Is  Independent  of  the  contract  But  this 
rule  has  no  application  to  contracts  based  In 
part  upon  a  usurious  consideration.  Section 
2S21  of  the  Code  expressly  provides  that  where 
the  contract  sued  on  is  in  wHtlng,  and  the 
usurious  Interest  Is  provided  for  therein,  the 
court,  although  there  be  no  plea  of  usury, 
BhaU  render  Judgment  for  the  principal  sum 
only.  The  same  section  pro^des  how  the 
question  of  usury  may  be  Htigated  In  the  case, 
and  necessarily  Implies  that  the  plaintiff  shall 
be  entitled  to  recover  In  that  action  whatever 
sum  may  be  found  due  him. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  tbe  cause  re- 
manded to  the  corporation  coiirt  for  a  new 
trial,  to  be  there  proceeded  with  In  accord- 
ance with  the  views  expressed  in  this  opinion. 
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BIBCKHAM  et  iL  T.  BOTJTHHBN  BT.  OO. 

(Bnvnine  Oonrt  <tf  Bontb  Carolina.    Jttr  18, 

18»7.) 

GuRiBBi— Chaxtbb  of  Traih— Thui^Rioht  TO 
Ofih  avd  GkMB— Nombuit— Etidbhob— Coh- 

PBTaNoT— Dbcuiutioss  or  Aqbmt. 
1.  A  defeDdant  not  admittlDx  all  the  allesatlona 
of  the  complaint  does  not  bare  the  right  of  O/ffatf 
iuc  and  replying  in  teBtimoiv  and  argument. 

Z.  Declarattona  of  the  condnctor  while  perform- 
ing duties  impoaed  upon  him  are  admlialble  in 
evidence  against  a  railroad  company. 

3.  It  ia  competent  Cor  the  charterer  of  a  train, 
seeking  to  prove  tbs  number  of  passengera  upon 

to  show  the  receipt!  fif  money  from  the  sale 
ticketfl,  and  ttiat  no  seat  was  oocopied  hr 
more  than  two  persons. 

4.  A  nonsuit  aoonld  not  be  ordered  where  plain- 
tiffB  introdnoe  some  teatimony  relating  to  the  Is- 
sne  involved. 

6.  After  leaving  a  station,  the  condnctor  aacer- 
tained  that  at  the  station  there  bad  boarded  the 
tiain  a  fall  ooadi  load  of  ticket-holdlns  panen- 
gers  more  than  was  permitted  by  the  contract 
between  the  railioad  company  and  the  charterer 
of  the  train,  who  at  aaid  station  was  refused  ex- 
tra coaches,  which  the  company  was  not  bovnd 
to  furnish.  The  train  was  stopped  further  on 
the  road,  and  held  on  til  the  charters  paid  for  the 
na*  of  a  ooadi  there  added.  SM,  tns  company 
was  not  liable  for  damages. 

Appeal  from  common  pleas  dzcolt  court  of 
Tork  county;  B.  a  Watts,  Judge. 

Action  1^  T.  0.  Bedcbam  and  others  against 
the  Southern  Railway  Company.  Fromajudg- 
meot  for  plaintiffs,  defoadant  ^tpeals.  Be- 
venedL 

The  judges  <diarge  Is  as  follows,  viz.: 
"This  Is  an  action  bronght  by  the  plaintiffs 
against  the  d^endant  here  to  recover  damages. 
They  allege  in  their  cranplalnt  five  hundred 
doUars  damages,  which  they  hare  sustained  by 
a  breach  ot  contract  which  was  entered  into  br 
the  plaintiffs  and  the  defendant  Now,  I  will 
state' right  here  at  the  outset,  in  the  event  you 
condnde  tbe  pUUntlffs  are  entitled  to  damages 
here,  yon  can  only  allow  them  the  damages 
which  they  have  actually  sustained,  which 
would  be  one  hundred  and  five  d<dlars,  If  you 
ijeUere  the  testimony,  and  Interest  on  that 
from  the  time  the  money  was  paid.  You  can't 
gyre  them  any  vindictive  or  punitive  <iiHir>flg<ii«i, 
or  damages  In  the  way  of  punishment,  or  any 
s^teculatlve  damages;  so  bear  that  In  mind. 
It  Is  for  you  to  say  whether  the  plalnUfte  are 
entitled  to  any  damages  at  all,  and,  if  you  con- 
clude that  tbey  are,  I  charge  yon,  as  matter 
of  law,  that  you  can't  give  them  more  than 
actual  damages.  The  true  measure  of  dam- 
ages in  this  case,  If  they  are  entitled  to  any 
^Iftmpg—  at  all,— and  It  Is  for  yon  to  say 
-whether  they  an  or  not,— the  true  measure  of 
damages  to  be  paid  by  the  defendant  to  the 
plaintiffs  is  wlut  the  plaintiffs  paid  the  de- 
.fendant  foe  the  car,  and  interest  on  that  from 
me  time  it  was  paid.  These  plaintiffs  dalm 
Uiat  they  altered  into  a  contract  to  run  an 
excursion  train  with  the  defendant  railroad 
Crom  Gbester  to  Asheville,  North  Carolina,  and 


that  they  paid  down  one  hundred  and  thirty- 
five  doUATS,  and  also  paid  the  further  sum  of 
three  hundred  and  nlne^  dtdlara,  making  in 
all  the  sum  of  fire  hundred  and  twenty-flve 
d(dlars;  and  this  bargain  Is  admitted  by  the 
defendant  The  contract  says  that.  In  consld* 
oration  of  the  plaintiffs  paying  the  d^endant 
the  sum  of  five  hundred  and  twenty-flve  dol- 
lars, the  defendant  was  to  fumlsh  to  tliem 
five  cars,— one  baggage  car  and  five  passenger 
coaches,— to  be  run  from  Oiester,  South  Caro- 
lina, to  AshevUle,  NcsTth  OaroUna,  and,  in  the 
event  that  an  additional  car  was  supplied  by 
the  defendant  to  the  plaintiffs,  that  plalntlfb 
were  to  pay  fw  that  additional  car  the  smn 
at  aae  hundred  and  five  d<dlars;  but  that  the 
raUroad  should  nc^  be  required  to  fumlsli  such 
additional  cars  unless  it  be  «itlrely  convenient 
for  them  so  to  do.  Now,  tiie  defoidant  admits 
that  they  did  execute  the  contract  which  the 
plaintiffs  set  out  ss  th^  cause  of  action,  bat 
they  allege  that  the  plaintiffs  vlt^ted  that  con- 
tract Now,  I  charge  yonaamatter  of  law,  where 
two  parties  solemnly  enter  Into  a  contract, 
they  are  both  bound  tiie  tams  of  that  con- 
tract, ss  they  are  presumed  to  know  what  they 
are  about  and  the  law  requires  them  to  carry 
out  the  contract  which  they  have  entered  into. 
It  is  the  businesB  of  the  oonrt  not  to  make  con- 
tracts, but  to  enforce  them,  and  the  questlcm 
for  you  to  determine  here,  under  the  testi- 
mony in  the  case,  Is,  which  party  violated  this 
contract?  If  the  plalntlfCs  vfolated  Hie  con- 
tract thai  they  wouldn't  be  entitled  to  re- 
cover. If  the  defendant  Tl(^ted  the  contract, 
then  they  should  be  made  to  pay  the  plalntlffB 
such  damages  as  tb^  have  sustained  by  rea- 
son of  their  failure  to  carry  out  their  part  of 
the  contract  Now,  gentlemen,  they  further 
entered  Into  an  agreement  that  no  man  than 
66  people  should  be  carried  In  each  psssenget 
coach,  and  that  the  cars  were  to  be  run  tbe 
train  bands  of  the  defendant  company;  that 
Is,  by  the  railroad.  These  parties  bad  a  right 
to  sell  tickets— paying  the  $680  tb^  bad  the 
r^t  to  sell  tickets—^  whom  th^  pleased,  and 
it  was,  the  duty  of  the  railroad  to  carry  them, 
provided  ttxey  didn't  exceed  flfty-six  to  a  car; 
and  two  chlldroi  were  to  be  counted  as  one 
passenger.  Now,  if  the  plaintiffs  put  more 
than  fifty-six  people  In  a  car  under  this  con- 
tract—fifty-^ grown  people,  or  counting  two 
chU^KU  as  one  grown  person,— then  th^ 
would  have  been  liable  to  the  railroad  In  any 
excess  of  that  amount,  provided  demand  had 
been  made  upon  them  at  the  pnH>er  time.  If 
the  testloumy  in  this  case  satisfies  you  Qiat 
when  the  train  got  to  Charlotte  these  plain- 
tlttB  made  a  demand  upon  the  railroad  com- 
pany for  an  additional  car,  then  I  charge  yon 
that  It  was  not  necessary  for  the  railroad  to 
furnish  that  car  unless  It  was  entirely  con- 
venient bx  them  to  do  so;  and  If  at  that  Onw 
there  w^  mote  people  on  that  train  than  fifty 
six  to  the  car,  or  if  the  plaintiffs  bad  violated 
their  contract  and  the  raUroad  authorities 
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knew  It  at  that  ttme.  tbm  tliej  should  have 
denuuaded,  right  then  and  there,  of  these  plain* 
titts,  the  excess  toe  that  number,— fare  for  the 
excess  of  that  nnmbor,— or  dananded  of  ttiem 
the  one  hundred  and  five  dollars  for  the  ase 
of  an  additional  car.  It,  -when  tixty  got  there, 
the  train  was  orerioaded,  and  they  knew  It, 
and  the  plaintiffs  had  asked  them  for  an  addi- 
tional car,  and  It  was  not  entirely  ccmTenlent 
for  them  to  furnish  it,  then  they  ought  to  have 
demanded  the  pay  for  the  excess  ot  the  num- 
ber they  allowed  them  to  carry,  right  then  and 
there,  or  made  them  pay  for  an  additional  car, 
and  furnished  an  additional  car,  or  notlfled 
them  at  that  time  that  they  would  furnish  them 
one  higher  up  the  road;  and  if  the  plalntlfFs 
had  agreed  to  that, — consented  to  it,— then,  of 
course,  the  plaintiffs  would  have  been  obliged 
to  pay  for  that  additional  car  when  they  got 
to  it  Under  this  c<xitract  here,  the  parties 
agreed  among  themselves  that  they  were  to 
have  fire  passenger  coaches,  and  for  erery  ad- 
ditional passenger  coach  whldi  it  was  conven- 
ient for  the  railroad  to  furnish,  If  the  plaintiffs 
demanded  It,  they  were  to  pay  one  hundred 
and  fire  dollars.  It  was  the  duty  of  the  rail- 
road to  furnish  to  the  plaintiffs  such  a  car  as 
was  contemplated  by  this  agreement  They 
couldn't  furnish  an  Ice  car;  they  couldn't  fur- 
nish a  box  car;  but  they  should  have  fur- 
nished the  kind  of  car  the  agreement  called  for. 
For  I  charge  you  as  matter  of  law  that  if  they 
were  to  furnish  five  cars  and  a  baggage  car  for 
five  hundred  and  thirty  dcdlars,  and  one  hun- 
dred and  five  dollars  tot  an  additl<mal  car, 
that  meant  an  additional  passenger  car  of  the 
same  comfort  and  convenience  as  the  passen- 
ger cars  which  they  had  agreed  to  furnish 
them,^Bnch  as  the  five  were.  Now,  gentle- 
men, I  charge  you  as  a  matter  of  law  that  if, 
when  this  train  arrived  at  Charlotte,  and  you 
believe  that  the  plaintiffs  asked  for  an  addi- 
tional car,  and  the  railroad  people  knew  that 
there  were  more  people  on  that  train  than  fifty- 
six  to  the  car,  then  it  was  the  duty  of  the  rail- 
road company  to  have  made  them  settle  right 
there  and  ihm,  or  to  notify  them  where  they 
might  expect  a  car.  If  you  believe  from  the 
testhnony  that  they  allowed  more  than  flfty- 
sii  people  to  the  car  to  leave  Chariotte,  and 
got  them  up  the  road  anywhere,  and  then  side- 
tracked them  there,  and  wouldn't  move  the 
train  nndl  they  paid  the  one  hundred  and  five 
dollars,  and  did  that  in  the  face  of  the  protest 
•f  plaintiffs,  and  didn't  furnish  them  with  such 
a  car  as  this  agreement  contemplated,  the 
plaintiffs  would  be  entitied  to  such  damages  as 
yon  think  tiiey  have  sustained  under  the  trnti- 
mony  in  the  case;  and  I  have  already  indi- 
cated to  you  the  measure  of  that  damage. 
7on  can't  punish  this  railroad  here.  You  can't 
give  any  damages  in  the  way  of  punishment, 
or  vindictive  damages,  or  speculative  damages. 
The  plaintiff  would  be  simply  entlUed  to  actual 
damages.  As  I  said  before.  If  the  defendant 
violated  this  contract,  then  they  would  be  lia- 


ble. If,  when  tbe^  got  to  Oharlotte,  Siere  was 
more  people  on  there  than  they  had  contracted 
to  carry,  the  railroad,  at  that  point,  or  when 
ever  they  discovered  it,  would  have  a  perfect 
right  to  make  them  pay  tor  the  excess.  But 
If  they  didn't  make  them  pay  for  tiie  excess 
when  th^  discovered  It,  and  didn't  furnish 
them  an  additional  car  at  that  time,  then  they 
would  be  stopped  from  riding  them  a  consid- 
erable distance  after  that  time  until  they  did 
strike  where  they  could  get  a  car,  or  found 
that  they  could  get  one,  and  then  force  them, 
as  it  were,  into  paying  one  hundred  and  five 
dollars  for  a  car.  I  diarge  you  that  Inaamucb 
as  this  excursion  train  was  run  by  the  train- 
men of  the  railroad,  as  soon  as  they  dlscov- 
etrei  there  was  an  excess,  there  and  then  thej 
should  have  demanded  pay  for  the  excess. 

"I  am  requested  to  charge  you:  (1)  'Under 
the  terms  of  the  contract  between  plaintiffs 
and  defendant  the  plaintiffs  had  no  right  to 
require  the  defendant  to  transport  more  than 
fifty-six  persons  to  the  ear,  or  a  total  of  two 
hundred  and  eighty  to  the  five  cars.'  I  charge 
you  that  (2)  *If  the  plaintltb  allowed  man 
than  fifty-six  persons  to  the  car,  or  a  total  <tf 
two  hundred  and  eighty  persons  to  the  five 
cars,  to  get  aboard  the  train,  and  to  r^nain 
there  for  the  purpose  of  being  transported  be- 
yond Charlotte,  to  any  point  along  the  line  of 
road  of  the  defendant  then  they,  the  plain- 
tiffs, violated  their  contract  with  defendant' 
Well,  I  have  already  charged  you  that  it  was 
the  duty  of  these  plaintiffs  here  to  carry  out 
this  contract  as  much  so  as  It  was  the  duty 
of  the  defendant.  And  the  contract  was  that 
they  should  not  carry  over  fifty -six  people  to 
the  car,  counting  two  children  as  one  grown 
person;  so  X  cliarge  yon  that.  (3)  *If  it  be  a 
fact  that  plaintiffs  requested  tiie  defendant  at 
Charlotte,  North  Carolina,  to  furnish  them  one 
or  more  extra  cars,  and  the  defendant  failed 
to  do  so  because  it  was  not  convenient  for  It 
to  furnish  them,  such  failure  was  not  a  vic^- 
tion  of  contract  on  the  part  of  the  def^dant* 
I  charge  you  that.  (4)  *If  the  plaintiffs  found 
that  they  needed  more  than  five  cars  at  Char- 
lotte, North  Carolina,  and  requested  the  de- 
fendant to  furnish  them  one,  and  failed  to  get 
it  at  that  point,  because  it  was  not  convenient 
for  the  defendant  to  furnish  it  there,  and, 
notwithstanding  this,  the  plaintiffs  allowed 
more  than  fifty-six  persons  to  the  car,  or  more 
than  a  total  of  two  hundred  and  eighty  per- 
sons to  the  five  cars,  to  get  on  this  train,  and 
continue  there  for  the  purpose  of  being  trans- 
ported, then  the  defendant  had  the  right  to 
furnish  this  car  as  soon  after  the  request  as 
it  could  conveniently  do  so,  and  to  charge  the 
sum  of  one  hundred  and  five  dollars  for  the 
same.'  I  refuse  to  charge  you  that  When 
they  made  their  demand  on  the  railroad  at 
Charlotte,  and  It  was  not  convenient  fw  ttiem 
to  furnish  the  car,  they  had  a  p^fect  rl^t 
not  to  do  It;  but  they  should  have  told  than 
thai  and  tben,  'W«  can't  CnmtBta  It  now  t* 
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jtm,  but  we  can  fDmlsh  It  to  yon  later  on/ 
In  oQuT  words,  If  700  are  Batlsfied  that  a 
demand  was  made  and  refused,  then  tbey 
ooDldn't,  after  that,  funUsli  this  car  up  tbere, 
because  the  contract  says,  Upon  the  reqaeat 
of  the  plalntjfTs  to  furnish  the  car,  they  shonld 
do  It  If  it  was  coDTenlent  to  do  so.'  Well,  If 
the  plaintiffs  made  the  request,  and  It  was 
refused,  they  had  no  right  to  furnish  another 
car  unless  they  were  requested  the  second  time. 
They  had  already  made  a  request,  and  It  was 
refused  by  them.  They  had  a  perfect  right 
to  refuse  It,  but  they  could  not  take  actkm 
after  that  about  the  matter,  because  the  plain- 
tiffs had  a  right  to  know  where  to  expect  that 
car.  And  when  they  refused  them  at  Char- 
lotte,—tf  they  refused  them  there,— that  ended 
It  as  far  aa  the  plaintiffs'  request  was  con- 
cerned, because  they  had  made  the  request, 
and  they  had  been  refused,  and  they  had  no 
Tight  after  that  time  to  famish  a  car  except 
npoo  the  request  oi  13ie  plaintiffs.  (JSi  Hven 
if  the  defendant  could  not  have  funildied  an 
extra  car,  <hi  account  oi  Its  bdng  tncouTen- 
lent  to  do  ac^  such  Calliue  wotUd  not  dve  tjbe 
plalntlfBB  tin  right  to  allow  more  than  66  ner- 
90DM  to  the  car  to  get  aboard  this  train,  and 
r^aaln  there  for  the  purpose  of  being  trans- 
ported, without  paying  the  defendant  for 
transpwUng  any  excess  orer  60  persons  to 
flw  car,  or  two  hundred  and  dghty  to  tlie  flr* 
cBxs.'  I  chai^  yon  that  aa  a  corret^  prop- 
osltlon  of  law,— that  the  plaintiffs  had  no 
vigbA  to  let  more  than  flfty-slx  pec^te  get  Into 
tbe  car,  or  two  hundred  and  eighty  In  all,  and 
they  were  liable  for  the  excess.  But  the  de* 
mand  for  payment  should  have  been  made  as 
moon  as  tite  autbcffities  dlscorared  it  It 
should  hare  been  made  right  then  and  there. 
(6)  If  It  tw  a  fact  that  the  plalntUEi  alktwed 
three  hundred  and  tblrty-slx  persons  to  ride 
on  the  train  furnished  by  defendant,  and  If  It 
be  a  fact  that  only  five  cars  were  furnished 
because  It  wu  not  ccmTenient  to  furnish  mor^ 
then  plaintiffs  were  bound  to  pay  defendant 
for  transportli^  the  number  in  excess  over 
flfty'Stx  to  the  car/  Well,  I  have  already 
substantially  charged  you  that,— that  both  par- 
ties were  bound  to  carry  out  ttUs  contract,  and 
the  plaintiffs  were  bound  to  pay  for  the  ex- 
cess, provided  demand  was  made  upon  them 
at  the  jfcopee  time.  Whenerer  tiiey  found 
out  they  were  overloaded,  then  demand  should 
have  been  made.  (7)  *It  It  be  a  fact  that 
the  plalntiflb  allowed- tixty-seven  persons  In 
excess  of  the  number  limited  by  the  contract 
for  the  llTe  can  to  get  on  this  train,  and  that 
only  Are  cars  were  furnished,  and  If  It  also 
be  a  fact  that  the  plaintiffs  hare  only  paid 
for  canylng  this  number,  then  they  haTe  no 
cause  of  action  against  defenduit'  I  refuse 
to  charge  yon  that  Now,  gentlemen,  as  I 
said  before,  the  mahk  point  In  this  case  Is, 
who  violated  this  contract?  Both  parties 
were  bound  to  carry  It  out  after  they  entered 
Into  It   And  It  voan  than  fifty-six  people 


were  carried  to  a  car,  then  they  had  no  right 
to  ride  there  without  paying  Cor  It,— I  mean 
the  excess  over  fifty-six  would  not  But  It 
was  the  duty  of  the  railroad,  when  they  found 
they  were  there,  to  demand  payment  at  that 
time,  and.  If  tiiey  allowed  It  to  go  on,  having 
their  own  servants  and  conductor  there,  and 
did  not  furnish  a  car  when  donand  was  made 
for  It  and  after  demand  was  made  they  let 
them  ride  on,  and  then,  when  they  got  sev- 
eral miles  up  the  road,  furnished  another  cari 
and  held  them  there  until  they  paid  the  ex  - 
cess, then  th^  would  be  liable  toe  damages. 
The  form  of  your  verdict  will  be,  'We  find  for 
the  plaintiffs  so  many  dollars  damages,*  writ> 
lug  It  out  In  words  Instead  ot  figures,  and  tiga 
your  name  as  foreman;  or,  *We  find  for  the 
defendant'  &iid  sign  your  name  as  foreman." 

The  Jury  thereupon  retired,  and  thereafter 
raidered  a  verdict  in  fftvor  of  the  plaintiffs  for 
one  hundred  and  five  doDany  and  thereafter 
the  plalntlffli  entered  up  Judgment  against  the 
defendant  tor  said  sum,  and  for  the  costo  ot 
the  action.  Viom  vrbleh  Judgment  and  fnnn 
the  rulings  of  his  honor,  and  from  his  charge 
and  refusal  to  charge  the  defcaodant  gave  due 
notice  of  its  IntmtlDn  to  aiq^eal,  and  does  now 
appeal  to  this  oouri;  and  asks  that  the  said 
Judgmait  be  rerrased  on  the  grounds,  aa  H  is 
respectfully  submitted,  that  his  honor  erred:  CO 
In  allowing  the  question:  "State  what  occur- 
red between  yon  and  the  railroad  authoritie»~ 
the  agent  cr  conductor  ot  the  railroad— when 
you  got  to  this  station  SO  mUes  from  Ashe- 
Tille,'*— to  be  asked  the  wttness  T.  a  Beck- 
ham, and  In  allowing  him  to  answer  It  (2) 
In  allowing  the  witness  T.  C.  Beckham  to  tes- 
tify to  a  conrersatltHi  between  hlms^  and  the 
supposed  agent  of  the  dtf  endant  while  at  Old 
Fort,  N.  0.,  in  ref^nce  to  Qie  extra  car,  and 
the  amount  charged  theretor.  ^  In  anowing 
tiie  questions:  "Was  tiiere  any  passenger  on 
tibat  car  that  could  not  get  a  seat  or  not?" 
"Were  there  any  more  than  two  passengers  In 
a  seat  7"-^  be  asked  the  witness  T.  G.  Beck* 
ham,  and  In  allowing  him  to  answer  them.  ' 
(4  In  allowing  the  witness  J.  F.  Doby  to  be 
examined  In  reference  tOf  and  to  allow  him 
to  testily  to,  statements  of  the  alleged  agent 
of  tbe  defendant  while  at  Old  Fort  and  to  tes- 
tify tiiat  the  conductor  "brought  a  messsge  la 
the  ear,  and  said  be  had  Instructims  from  tbe 
general  manager  to  put  us  in  flie  side  track 
at  Old  Fort  or  ocrilect  9106  for  an  obaervatlMi 
car.**  (5)  In  not  ruling  and  holding  that  the 
evidence  was  Insufficient  to  send  the  case  to 
the  Jury.  (6)  In  ruling  and  holding  tiiat  the 
burden  of  proof  was  on  the  defendant  to  show 
that  pi^ntlffs  had  violated  tbe  contract  (7) 
In  refusing  to  grant  the  motion  for  a  nonsuit 
(S)  In  allowing  the  witness  F.  W.  Gulp  to  be 
examined  and  to  testify  as  to  what  was  real- 
ized or  lost  by  the  plaintiffs  on  this  occasion. 
(9)  In  allowing  the  witness  Gulp  to  be  eiam- 
Ined  as  to  the  receipts  and  disbursements  of 
phUntUEs.  dO)  In  allowlDg  tbe  witness  T.  a 
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Beckham  to  be  examined  and  to  testify  as  to 
whether  he  had  accounted  for  and  paid  to  Mr. 
Gulp  all  the  money  be  had  received.  (11)  In 
allowing  the  wttness  J.  F.  Doby  to  be  exam- 
ined and  to  testify  aa  to  whether  he  had  ac- 
counted for  and  paid  over  to  Mr.  Gulp  all  the 
money  he  received.  (12)  In  charging  the  Jury 
In  respect  to  matters  of  fact  aa  follows:  (a) 
"Now,  •  •  •  In  the  event  you  conclude  the 
plalntifCs  are  entitled  to  damages  here,  you  can 
only  allow  them  the  damages  which  they  have 
actually  sustained^  which  would  be  one  hun- 
dred and  five  dollars,  If  yon  believe  the  testi- 
mony, and  Interest  on  that  from  ttie  time  the 
money  was  paid."  (b)  *The  true  measure  of 
damages  In  this  case.  If  they  are  entitled  to 
any  damages  at  aH,  *  *  *  to  be  paid  by  de- 
fendant to  plalntUEs,  Is  what  the  plaintiffs  paid 
the  defendant  tat  the  car,  and  interest  <»i  that 
from  the  time  it  was  jnld."  Whereas  it  Is 
respectfully  submitted  tiie  amount  of  damages,. 
U  any,  was  a  question  entlr^  ba  the  Jury. 
(13)  In  charging  that  the  plaintiffs  were  liable 
to  ttie  defmdant  tor  the  excess  of  B6  perstms 
to  the  car,— counting  two  children  as  one  per- 
son,—If  there  was  such  excess,  oidy  In  the 
event  of  demand  being  made  upon  the  plaln- 
tifls  by  the  defendant  for  tare  for  tills  excess, 
at  Charlotte,  N.  O.,  or  Immediately  upon  its 
bdng  ascertained  by  the  defendants  that  thtxe 
was  an  excess.  Whereas  It  la  respectfully 
submitted  his  honor  should  have  charged  de- 
fendant's 4th,  6th,  Btb,  and  7th  requests  to 
charge  without  qualification.  0.4)  In  ndlng 
and  holding  that,  even  If  there  was  an  excseas 
of  66  persons  to  the  car,  counting  two  children 
as  one  grown  person,  the  plaintiffs  were  not 
bound  to  pay  the  defendant  for  carryli^  this 
excess,  unless  the  defendant  demanded  ttie 
fare  for  such  excess  immediately  upon  ascer* 
talnlng  that  there  was  such  excess.  Whereas 
It  Is  respectfully  submitted  Us  honor  should 
have  charged  the  Jury  that  If  plaintiffs  allow 
more  than  66  i>er8ons  to  the  car,  counting  two 
children  as  one  grown  person,  to  get  aboard 
this  triUn  for  the  purpose  of  being  transported 
from  one  point  to  another,  they  were  bound  to 
pay  tiie  defendant  for  carrying  such  excess. 
(16)  In  durging:  "If,  when  they  got  to  Char- 
lotte, th&e  were  more  people  on  there  than 
they  had  contracted  to  carry,  the  railroad^  at 
that  point,  or  whenever  they  discovered  it, 
would  have  a  perfect  right  to  make  them  pay 
for  the  excess.  But  If  they  didn't  make  them 
pay  for  the  excess  whoi  they  discovered  it. 
and  dldnt  furnish  them  an  additional  car  at 
that  time,  they  would  be  estopped  from  riding 
them  a  considerable  distance  after  that  time 
until  they  did  strike  where  they  could  get  a 
car,  or  found  they  could  get  one,  and  then 
coerce  them,  as  it  were,  into  paying  one  hun- 
dred and  five  dolbrs  for  a  car."  Whereas  it 
Is  respectfully  submitted  his  honor  should  have 
charged  the  defendant's  4th,  5th,  6th,  and  7th 
requests  to  charge  without  qualification.  (16) 
In  EOfusing  to  chittige  the  following  requesto  of 


the  defendant:  (a)  "If  tiie  plalntUBs  found 
that  they  needed  more  than  five  cars  at  Char- 
lotte, N,  C,  and  requested  the  defendant  to 
furnish  them  one,  and  failed  to  get  it  at  that 
point  because  it  was  not  convenient  for  the 
defendant  to  furnish  it  there,  and,  notwith- 
standing this,  the  plaintiffs  allowed  more  than 
fifty-six  persons  to  the  car,  or  more  than  a 
total  of  two  hundred  and  elgh^  persons  to  the 
five  cars,  to  get  on  this  train,  and  oontbrne 
there  for  the  purpose  of  being  transported, 
then  the  defendant  had  the  right  to  furnish 
this  car  as  soon  after  the  request  as  It  oould 
conveniently  do  sc^  and  to  qhaige  the  sum  of 
one  hundred  and  five  dollars  tor  the  same." 
(b)  "If  It  be  a  fact  that  iflalntlflb  allowed 
aixty-seren  persona  In  excess  of  the  number 
limited  by  the  contract  for  the  five  cars  to  get 
on  this  train,  and  that  only  five  cars  were  fur- 
nished; and  If  It  be  also  a  fact  that  idalntUEs 
have  <Hily  paid  ttx  carrying  this  numbec,  then 
tbey  have  no  cause  of  action  against  the  de- 
fendant" (1?)  In  not  charging  without  quall- 
flcatlon  the  ftdlowing  requests  <tf  the  defi- 
ant: (a)  "Bven  If  the  defendant  could  not 
have  fwnlshed  an  extra  car  on  account  of  Its 
being  huxmvenlent  to  do  so,  such  failure  would 
not  give  plaintUEs  the  right  to  allow  more  Qian 
66  persons  to  the  car  to  get  aboard  this  train, 
and  remain  there  for  the  purpose  of  heSng 
transported,  without  paying  the  defendant  for 
transporting  any  excess  over  66  persona  to  the 
car,  or  two  hundred  and  eighty  to  the  five 
cars."  (b)  "If  It  be  a  fact  Oat  plalntlflk  al- 
lowed ^ree  hundred  and  thlrty-sIx  persona  to 
ride  on  the  train  furnished  by  defendant,  and 
if  It  be  a  fiict  that  only  five  cars  were  fnmMi- 
ed,  because  It  was  not  convenient  to  furnish 
more^  then  plaintiffs  were  bound  to  pay  de- 
fendant for  tranqnrtlng  tbs  number  In  excess 
aret  fifty-six  to  the  car."  And  In  modifying 
these  requests  so  as  to  charge  that  the  plain* 
OfEs  were  only  bound  to  pay  for  transporting 
any  excess  over  66  persons  to  the  car,  provided 
the  defendant  demanded  this  pay  Inunediatdy 
upon  ascertaining  tliat  there  was  an  excess. 
(18)  In  charging  that  plalntlflli  made  a  request 
for  an  extra  ear,  and  that  this  request  was 
refused.  Whereas  it  is  respectfully  submitted 
this  was  a  quratlon  for  the  Jury,  and  not  (or 
the  court  (10)  In  charging  the  Jury  that 
"when  tiie  defendants  refused  to  furnish  the 
extra  car  at  Charlotte,  If  th^  refused  them 
there,  that  ended  it  as  far  as  itlalntiffs'  re* 
quest  was  Cimcerned,  b«»iuse  they  made  the 
request,  and  they  had  been  refused,  and  they 
had  no  right  after  that  thne  to  furnish  a  car 
except  upon  request  of  plaintlfib."  Whereas 
it  Is  respectfully  submitted  it  was  a  question 
for  the  Jury  to  determine  whether  there  was  a 
refusal  on  the  part  ot  the  defendant  to  'fnr^ 
nlsh  the  cai,  and  whether  or  not  there  was  a 
continuing  request  by  plaintBTs  to  famish  the 
car.  (20)  In  ruling  and  holding  that  the  de- 
fendant vras  not  entitled  to  the  opening  and 
the  reply  in  this  case. 
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J.  a  CDthran  and  Duncan  &  Sandaia,  for. 
appellant  WUfion  ft  WUson,  tax  respood- 
entB. 

POPB,  J.  The  plaintiffs  brought  their  ac- 
tion BCBlnst  tbe  defendant  for  $S00  danutffes. 
The  trial  came  on  before  Us  honor,  Judge 
Watts,  and  a  Jmy,  at  tiu  Norember  term, 
1896b  of  the  oonrt  of  common  pleaa  for  York 
county.  In  this  state.  The  verdict  wai  for 
flOB  In  favor  of  the  plalntUCa.  After  wtxy 
of  jndgaeatt  ib»  defendant  baa  aiii>ealed 
therefrom- on  20  grounds.  The  JudgeTe  cbarge 
and  the  grounds  of  appeal  win  be  set  out  In 
the  rep<xt  of  the  case.  Before  disposing  of 
these  grounds  of  weal.  It  ma^  be  pxofltaUe 
to  gire  a  brief  hlatoxr  ^  oontoitioiL  On 
June  20,  1895,  the  plahitUb  entered  Into  a 
WEltlen  agreement  wltb  the  defendant  about 
as  followB:  The  Sonthem  Ballwa^  Oompany 
agreed  to  famish  tbe  plaintiffs  a  tzaln  of  five 
passenger  coaches  and  <Hie  bacwage  car,  to 
be  run  by  plaintiffs  as  an  excursion  from 
Chester,  a  0^  to  AstasrlH^  N.  C,  <m  Jul7  10, 
188S,  returning  the  next  day,  at  the  price  ci 
$526  in  cash,  which  was  paid.  Tickets  wore 
to  be  aoid  Iqr  plalntiffa  from  Ohester,  S.  0.,  'to 
Charlotte,  N.  O.,  IndualTe;  and  it  was  str- 
iated tha^  If  the  plalntlffB  should  request  <Hie 
or  more  additional  passenger  coaches  to  be 
famished  &h  their  use,  the  plalatUts  Should 
pay  fl06  for  each  car  so  furnished,  but  it  was 
not  to  be  otdjgatny  upra  tba  railway  com- 
pany to  furnish  these  additional  passenger 
ooaches  unless  it  be  enOrdy  crarenlent  txx 
it  to  do  SOL  The  plaintiffs  agreed  that  not 
more  than  66  passengers  shall  be  put  in  each 
passenger  coach,  and  that  passengers  shall 
not  be  transported  in  baggage  cars;  two  chil- 
dren under  12  years  of  age  to  be  counted  as 
<me  person;  and  that  the  railroad  trainmen 
In  charge  (tf  s^  train  shaQ  not  be  interfered 
with  tv,  nor  shall  th^  be  under  the  contnd 
of,  said  plaintiffs.  It  was  espedally  agreed 
that  passengers  on  Ihe  excursion  train  shall 
only  be  taken  from  Chests,  S.  C,  to  Char- 
lotte, .M,  0.  Under  the  aforesaid  agreement 
tbe  excursion  train  left  Ohester,  S.  0.,  on  the 
morning  of  the  lOtb  of  July,  1895,  and  when 
it  reached  Charlotte,  N.  C,  was  not  full  At 
this  latter  point  quite  a  number  of  tickets 
were  sold  plaintiffs,  and  It  was  foimd.  In 
fact,  that  more  tickets  were  sold  than  there 
was  room  to  accommodate  on  the  train.  Br- 
ery  effort  was  made  by  the  defendant  to  se- 
cure additional  coaches  at  Charlotte,  N.  C, 
but  without  success;  so  that  the  price  of 
many  tickete  sold  by  the  plalntlfh  was  re- 
funded to  the  purchasers  thereof.  After  the 
train  had  left  CSiarlotte  on  Its  way  to  Ashe- 
rille^  N.  0.,  the  conductor  and  baggage  mas* 
ter  found  104  more  persons  on  the  train  than 
were  allowed  under  ttie  contract,  tbe  limit 
under  the  agreement  In  writing  being  280  on 
the  five  coaches  or  56  to  each  coach;  but  the 
plaintiffs  showed  that  of  these  101  in  excess. 


87  were  "dead  heads,"— that  Is,  persons  to 
whom  no  tickets  had  been  sold,  as  Tendors  of 
refreshments,  musldans,  and  the  like,— but, 
after  deducting  tols  37  from  tbe  IXH  In  excess. 
It  stni  lort  67  on  board  more  than  the  plain- 
tiffs bad  stipulated  should  be  allowed  on  the 
train.  When  near  the  station  known  as  '*oid 
Fort,"  about  30  miles  bom  AsherlE^  N.  a, 
the  plain  tiffs  were  informed  that  telegrams 
had  been  received  by  the  conductor  from  the 
authorities  of  the  railway  directing  such  con< 
ductor  to  ccdlect  |106  fR»n  the  plaintiffs,  snd 
attach  to  the  train  another  coach,  which  was 
at  said  Old  Fort  «nd  that,  if  the  same  was 
not  paid  by  the  plalntifCs,  to  detain  the  train 
at  that  point  until  tiie  money  was  paid.  The 
plaintiffs  denied  their  liability  to  pay  this 
sum,  or  any  sum,  or  thai  tb^  needed  fliis  ad- 
^tlcoial  coach.  Finally,  after  tbe  dtilay  9t 
at  least  46  min^ttt^  or  1  hour  and  80  minutes 
at  most,  the  plaintiffs  paid  this  sum  undcv 
protest  eaqpressed  In  tbe  receipt  for  the  men- 
ey  so  paid.  The  trip  was  then  completed, 
both  going  and  returning.  The  plaintiffs  de- 
manded a  return  to  them  bj  the  railway  com- 
pany of  the  $106.  The  demand' was  refused; 
hence  this  suit.  The  complaint  set  out  the 
foregoing  facts,  especially  tbe  written  agree- 
ment, demanding  the  rqmmient  of  910^  and 
V395  damages.  The  answer  admitted  many 
facta  set  out  in  the  complaint,  but  denied  any 
liability  tor  any  sum  to  the  ptaintifls;  denied 
any  breach  of  the  agreement  by  it 

At  the  opening  the  trial  the  defmdant 
demanded  aa  ito  right  the  tq^enlng  and  reply 
In  testimony  ai^  argument.  This  the  cir- 
cuit Judge  denied  to  it  This  acticm  of 
the  circuit  Judge  makes  op  the  twentieth 
ground  of  appeaL  We  cannot  sustain  this 
ground  of  appeal,  tax  the  defendant  did  not, 
by  Ite  answer,  admit  all  the  allegations  of 
.plaintiffs'  complaint  It  concluded  Its  an- 
swer with  a  denial  of  every  other  fact  set 
out  In  the  cranplalnt  not  apedflcally  admit- 
ted In  the  answer.  The  true  rule  in  the 
cases  where  defendant  acquires  the  right 
to  open  and  reply  is  well  stated  In  the  opin- 
ion of  Mr.  Chief  Justice  Mclver  In  Addison 
T.  Duncan,  35  S.  C.  165,  14  S.  E.  305,  to  exist 
In  those  cases  where  the  defendant,  by  his 
pleadings,  admits  the  plaintiff's  cause  of  ac- 
tion as  stated  in  the  complaint  and  relies 
solely  upon  an  affirmative  defense,  based 
upon  facte  stated  in  the  answer;  so  that 
without  evidence  by  defendant  the  plaintiff 
would  be  entitled,  on  the  pleadings,  to  a  ver- 
dict. It  Is  very  clear  that  tbe  defendant 
here  did  not  fulfill  these  requirements  In  Ite 
answer. 

We  are  unable  to  sustain  the  first  second, 
and  fourth  exceptions.  Certainly  the  con- 
ductor of  the  train  was  directed  by  the  rail- 
way authorities  to  collect  fl06  from  tbe 
plaintiffs;  also  to  attach  a  car  to  the  train 
assigned  for  tbe  use  of  plaintiffs;  and  what 
the  conductor  said  in  tbe  exercise  of  these 
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duties  bnposed  npw  Urn  was  competent  erl- 
dence. 

We  Trin  next  Inquire  Into  the  QUrd,  eighth, 
ninth,  tenth,  and  Seventh  asceptlons.  The 
defoidant  was  seeking  to  charge  the  plaln- 
tlffli  with  a  debt  <A  $106  by  proving  that  the 
conductor  and  baggage  master  had  counted  the 
passengers  on  ttte  train,  andfoond  these  67  pas- 
•mgers  there  abore  the  nmnber  fixed  by  the 
contract  The  plaintiffs  had  not  counted  the  pas- 
sengers,  and  by  the  testimony  they  offered  were 
endeavoring  to  negative  this  jtosltlon  of  the 
defendant  hy  proving  that  no  seat  In  the 
train  was  occupied  by  more  than  two  peS 
sons,  and  also  showing  ttiat  the  receipts 
of  mon^  tttm  the  sale  and  use  of  tickets 
by  passe&gws  on  the  train  did  not  sustain 
the  defendant's  position  as  to  the  number  ot 
passengers.  Ti»  circuit  judge,  in  admitting 
this  testimony,  did  nothing  more  than  to  In- 
dicate that  this  testimony  was  competent 
He  did  not  pass  upon  its  sufficiency.  With 
this  object  In  view,  he  did  not  err. 

The  fifth  and  serenth  grounds  of  appeal 
as  to  nonsuit  cannot  be  sustained.  The 
plaintiffs  had  Introduced  scone  testimony  re- 
lating to  issues  InvolTed,  and,  such  b^ng 
the  .case,  it  would  hare  been  rerersibto  even 
If  the  circuit  judge  had  sustained  the  mo- 
tion for  a  nonsuit. 

When  we  'examine  the  thirteenth  ground 
of  appeal,  we  find  merit  in  the  sppeaL  ^e 
circuit  judge  laid  down  a  rule  as  to  the  time 
whore  the  defendant  should  hare  raised  the 
question  with  the  plaintiffs  as  to  the  excess 
of  passengers  in  the  fire  coachra  abore  the 
limit  fixed  in  the  contract  In  his  charge 
the  circuit  judge  said  more  than  tmce: 
**But  It  was  the  duty  of  the  railroad,  when 
it  found  tiiat  they  [thcf  excess  of  67  pas- 
sengenj  were  Ihere  [tm  board  of  the  cars], 
to  demand  payment  at  the  time,  and,  if 
they  allowed  It  to  go  on,  having  their  own 
servants  and  conductor  there,  and  did  not 
furnish  a  car  when  demand  was  made  for 
It  and,  after  demand  was  made  for  It  they 
let  them  tide  on,  and  then  when  they  got 
•ewrai  miles  up  the  road  fumiahed  another 


ear,  and  held  them  there  until  the^  paid  tht 
CfBCSM,  then  they  wovid  he  liablB  for  dam- 
ogee."  We  do  not  see  how  this  propositi^ 
fit  law  can  he  held  entirely  sound.  By  the 
contract  passengers  could  not  be  taken  aft- 
er the  train  left  Charlotte,  N.  a,  on  its  way 
to  AshevUle.  Passengers,  to  be  allowed  by 
the  conductor  to  remain  on  the  train,  had 
to  bear  tickets.  Tickets  could  only  be  ob- 
tained from  the  plain tUfs.  These  plaintiff!* 
had  contracted  with  the  defendant  not  to 
allow  more  than  66  passengers  in  each  of 
the  five  passenger  coaches.  The  discovery 
of  the  excess  beyond  this  limit  could  not  be 
ascertained  by  the  conductor  until  after  the 
train  passed  heycnd  Charlotte,  N.  a.oa  Its  way 
to  AiMieTille^  N.  <X  Then,  when  Is  tiie  reasm 
in  the  rule  laid  down  by  tiie  drcntt  judge?  No 
passenger  who  bore  a  ticket  could  be  ejected  by 
the  conductor,  nor  by  the  tfaftitlffiB,  as  for  that 
matter.  Wt^  so  much  essence  can  be  as* 
crlbed  as  to  the  exact  time  of  actimi  as  to 
collecting  fares  by  this  defendant  rafiEroad 
we  cannot  discover,  ^e  real  truth  ot  the 
matter  la  that  the  plaintiffs.  In  their  eon- 
tract  did  not  provide  for  the  payment  <tf 
fares  of  their  passengers  beyond  66  In  aaidi 
car.  We  suppose  the  confdusl<m  of  f  106  for 
the  extra  passengers  was  reached  becauae 
67  passengers  would  just  more  than  AH  «ie 
car  for  passengers;  so  that  when  the  cir- 
cuit judge  ruled  as  he  did  be  practically 
decided  the  case  in  favor  of  the  plalntiflh 
Id  his  concluding  words  In  that  part  ot  his 
charge  that  we  have  copied  herdn  and  Itali- 
cized. 

The  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, and  eighteenth  exceptions  are  prac- 
tically covered  by  what  we  have  held  In  dis- 
posing of  the  tiilrteenth.  The  nlneterath 
exception  becomes  practically  useless,  as  we 
have  already  detmnlnad  that  a  new  tzlal 
must  be  ordered. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  action  be  remanded  to  the  eli^ 
cult  court  for  a  new  trial. 
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UBapraat  Court  ti  South  CknAu.  Jal7 
1897.) 

Afpbal — Rkvibw, 
Whether  a  coIUbIod  between  a  car  and  a 
male  could  have  beoi  prerented  b7  the  exerdae 
af  doe  care  Is  a  qaestioD  of  fact,  on  which  the 
opinion  of  the  lower  court  ii  condiuiTe. 

Appeal  ttom  conunoo  pleas  drcalt  court  of 
Union  comity;  Joseph  B.  Barle,  Judge. 

Action  by  Paul  H.  Jeter  against  the  Sooth- 
ern  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

The  following  are  the  decree  and  exceptions 
thereto: 

"This  is  an  action  to  recover  damages  for 
negligently  killing  a  mule  belonging  to  the 
plaintiff  by  the  engine  and  cars  on  the  railroad 
of  the  defendant.  The  trial  Justice  gave  judg- 
ment In  faTor  of  the  plaluttfF  in  pie  sum  of 
$90  and  costs,  and  from  this  Judgment  the  de- 
fendant appeals  to  this  court.  The  exceptions, 
In  TariooB  forms,  all  Impute  error  to  the  trial 
Justice  la  adjudging  the  railroad  company  Ua- 
Ue  under  the  facts  and  circnmstancea  of  this 
case.  If  the  killing  of  the  mule  was  the  re- 
sult of  negligence  on  the  part  of  the  defend- 
ant's agent,  then  Judgment  appealed  from  must 
be  sustained;  otherwise,  It  must  be  rerersed. 
Now,  if  the  mule  was  killed  on  the  railroad 
tra<^  of  the  defendant  by  its  engine  and  can, 
and  nothing  more  appeared  In  pro(tf,  negli- 
gence would  attach  to  the  defendant  as  a  pre- 
sumption of  law  (Banner's  Case,  4  Rich. 
Law,  330);  and,  under  this  well-recognized 
rule,  the  defendant  would  be  liable,  unless  this 
preeimiptlon  were  rebutted  or  overthrown 
the  other  facts  and  circumstances  of  the  case 
(Murray  Ballroad  Co..  10  Rich.  Utw,  232). 
It  la  true  that  In  those  sections  of  the  country 
where  the  'stock  law'  Is  In  force,  the  defendant 
would  not  be  required  to  exercise  that  degree 
of  care  that  it  would  be  bound  to  observe  in 
those  sections  of  the  country  where  cattle 
are  allowed  to  run  at  lai^  Slmklns  v.  Rail- 
road Co.,  20  S.  O.  266;  Moktlr  v.  Railway  Ox, 
29  S.  C.  160,  7  &  El.  60.  But,  at  the  same  time, 
such  care  must  always  be  observed  aa  the  oc- 
casion required;  such  a  degree  of  care  as,  un- 
der all  the  circumstances  of  the  case,  a  proper 
regard  for  the  rights  of  other  persons  would 
bare  anggested.  If,  therefore,  the  mule  had 
been  killed  on  the  railroad  track  by  the  defend- 
ant's engine,  the  defendant  would  be  liable, 
notwithstanding  the  existence  of  the  stock 
l&w;  tar,  even  if  the  mule  had  been  a  tres- 
passer on  the  defendant's  right  of  way,  still 
this  would  not  have  relieved  the  defendant  of 
liability  If  the  killing  could  have  been  avoided 
by  tbe.nerdse  of  that  degree  of  care  which, 
under  all  the  circumstances,  was  due.  care. 
But  the  uncontradicted  testimony  Is  that  the 
engine  passed  the  mule,  and  It  was  killed  by 
colliding  against  the  baggage  car.  This  could 
not  have  been  prevented  by  the  engineer,  even 
If  he  had  exurdsed  the  greatest  d<«ree  of  cara. 
S78JD^-80M 


Be  was  bound  to  keep  his  engine  under  con- 
trol, ao  as  to  prevent  Its  running  over  or 
against  the  mule,  but  he  could  not  prevent  the 
mute  tnaa  running  against  the  baggage  car. 
The  movement  of  a  mule  Is  something  which 
cannot  generally  be  foreseen  or  provided 
against,  and  In  this  case  It  appears  to  con- 
form to  the  legal  definition  of  an  accident. 
For  such  an  accident  the  defendant  Is  not 
liable  for  the  damages  which  unfortunate^ 
resulted  to  the  plaintiff.  Zelgler  v.  Rail- 
road Co.,  6  8.  C.  221.  It  Is  therefore  ordered 
and  adjudged  that  the  Judgment  of  the  trial 
Jtietlce  be,  and  the  same  Is  hereby,  reverted, 
and  the  complaint  dismissed.'* 

Notice  of  appeal  to  supreme  court  was  duly 
served  upon  the  attorney  for  defendant  upon 
the  following  exceptions:  "(1)  In  holding  that 
the  uncontradicted  testimony  Is  that  the  en- 
gine passed  the  mule,  and  that  It  was  killed 
by  colliding  against  the  baggage  car.  (2)  In 
holding  that  the  alleged  colliding  of  the  mule 
against  the  baggage  car  could  not  have  been 
prevented,  even  If  the  greatest  care  bad  been 
exercised.  (9  In  h<^dlng  that  the  killing  of 
the  mule  was  accidental.  (4)  In  not  holding 
that  the  mule  was  killed  by  the  negligence  4tf 
the  defendant  or  defendant's  servants.  (6)  In 
reversing  the  Judgment  of  the  magistrate.  (9 
In  not  anstalnlng  the  Judgment  of  the  magis- 
trate.'* 

Munro  ft  Hu'nra  for  appellant,  Duncan  ft 

Sandm,  tor  reep<»id«at 

McIVBR,  C.  J.  This  la  an  appeal  from  a 
Judgment  rendered  by  the  late  Judge  Barle, 
reversing  a  Judgment  of  a  trial  Justice  In  an 
action  to  recover  damages  for  killing  ptain- 
tUTs  mule  by  the  alleged  negligence  of  de- 
fendant company.  In  such  a  case  this  court 
has  no  Juitodlctiw  of  any  question  of  fact, 
but  must  accept  as  final  the  findings  ot  fact 
by  the  circuit  Judge.  Our  Jurisdiction  Is  con- 
fined to  the  question  whether  there  la  any  er- 
rmr  of  law  in  the  Judgment  appealed  from. 
This  Judgment  la  set  out  in  the  case,  and,  to- 
gether with  the  exceptions  th«eto,  for  the 
purposes  <rf  this  appeal,  should  be  reported. 

A  careful  examination  <ti  this  Judgment 
fails  to  disclose  any  enmr  of  law  therein. 
On  the  contrary,  every  proportion  of  law 
stated  or  refwred  to  therein  is  fully  supp(Hrt< 
ed  by  the  recognized  authorities  cited  by  the 
circuit  Judge.  Indeed,  we  do  not  see  that 
any  error  of  law  Is  pointed  out  In  any  one 
of  the  exceptions.  All  of  the  exceptions, 
except  the  fifth  and  sixth,  which  are  mani- 
festly too  general  to  require  conatderatlon, 
raise  questions  of  fact  only,  and  we  look  in 
vain  for  even  a  suggestion  of  error  of  law  In 
any  <tf  the  exceptions.  Bvoi  if  the  drcoit 
Judge  took  an  wnweous  view  ot  the  facts  of 
the  case  as  developed  by  the  testimony, 
whichi  however,  we  must  say  la  not  the  case, 
this  court  would  be  powerless  to  relieve  the 
appellant  What  the  testimony  showed  was 
undoubtedly  a  qumtUm  8fg,M)y  VS?t?ft*^[e 
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the  colUslMi  of  the  baggage  car  with'  the 
mole  could  hare  been  preTented  by  the  exe)> 
else  of  due  care  was  likewise  a  question  of 
fact  So,  also,  the  question  whether  ttie 
mule  was  killed  by  the  negligence  of  defend* 
ant  or  Its  servants,  or  whether  sneb  killing 
waa  accidental,  were  also  questions  of  fact 
We  are  unable  to  percelTe  that  ttie  clreait 
Judge  laid  down  or  applied  any  erroneouB 
principle  of  law  In  determining  these  sero'al 
qnestions,  and  hence  there  Is  no  rerendble  er- 
ror In  his  judgment 

The  Judgment  of  this  court  Is  that  the  Judg- 
meat  of  the  circuit  court  be  affirmed. 


(SO  S.  C.  US) 

RYAN  T.  SOTITHBRN  MUT.  BUILDING  ft 

LOAN  ASS'N. 
(Supreme  Court  of  South  OaroUna.    July  27, 
1887.) 

Rba  JDDicATA—TJsnnT— Action  for  Pbnaltt. 
Ber.  St  S  1391,  providing  that  any  person 
who  shall  receive  a  greater  amount  of  Interest 
than  provided  in  the  preceding  section  shall,  in 
addition  to  the  forfeiture  of  interest  therein  pro- 
vided, forfeit  double  the  sum  "so  received"  (i.  e. 
"utwn  any  contract  •  •  •  for  the  hiring 
*  *  *  of  num^,"  section  1880),  to  be  collected 
by  a  separate  actum,  ete^  does  not  authorise  sndi 
action  where  the  only  money  received  was  the 
proceeds  of  sale  under  a  decree  of  foreclosure  in 
a  former  suit  on  a  contract  to  which  the  party 
seeking  to  recover  anch  p^alty  toight  have  in- 
terposed the  defense  of  usury. 

Appeal  from  common  pleas  drcult  court  of 
Barnwell  county;  J>.  A.  Townsend,  Judge. 

Action  by  G.  K.  Ryan  against  the  Southern 
Mutual  Building  ft  Loan  Association  and  J. 
Allen  Tobln,  as  receiver  of  said  association. 
From  a  judgment  for  plalntifC,  defendant  To- 
bln. as  receiver,  appeals.  Reversed. 

Patttinon  &  HMman,  f<w  appellaat  Bellin- 
geE,  .mrwnKnd  ft  O'Bumon,  R.  a  Hidman, 
and  B.  T.  Bice,  for  re^ondoit 

JONES,  J.  mils  iB  an  action  under  section 
1391,  Rev.  St,  for  double  the  sum  alleged  to 
have  been  received  of  plaintiff  by  the  defend- 
ant assoclatlou  In'  excess  of  lawful  interest 
The  jury  found  a  verdict  in  favor  of  plaintiff 
for  $2,8Gl.tS0,  and  from  the  judgment  entered 
thereon  the  defendant  Toblu«  as  receiver  of 
the  defendant  association,  appeals,  on  the 
ground  that  the  circuit  court  erred  in  refus- 
ing hla  motion  for  nonsuit.  The  defendant 
ToMn,  as  receiver,  In  his  answer,  after  a  gen- 
eral denial,  set  up  as  a  defense  that  "the  ac- 
tion could  not  be  maintained,  because  the 
questions  involved  In  said  action  were  res  ad- 
judicata,  for  the  reason  that  In  an  action  In 
the  court  of  common  pleas  for  Barnwell  coun- 
ty the  said  Southern  Mutual  Building  and 
Loan  Association  had  broi^ht  an  acUon  and 
foreclosed  a  mortgage  against  the  said  Q.  K. 
Ryan,  and  that  no  plea  of  usury  as  a  de- 
fense or  counterclaim  was  interposed  In  said 
action  to  recover  the  principal  sum  out  of 
which  the  clalnstor  nsnry  arose  In  thia  case^" 


The  case  contains  the  following  relevant  fluts: 
"That  at  Che  time  of  the  commencement  of  tiie 
Bott  ud  the  date  of  the  deoee  In  tlie  old  suit 
of  the  association  agalnat  R^m,  the  said  Ryaa 
had  not  paid  any  usurious  interest,  but  that 
aaid  alleged  Illegal  and  turarions  Interest  was 
ejected  In  said  suit;  that  fbe  bonds  and 
mortgages  sued  upon  by  said  association  in  the 
case  against  Ryan  were  not  upon  their  faces 
usurious  oontEacta,  but  provided,  Inter  alia, 
that  in  no  OTent  dionld  more  than  the  amount 
bwrowed,  together  with  llie  interest  at  the 
rate  of  8  per  cent  per  unnmn,  be  coOectod  un- 
der said  bonds;  that  Ryan,  in  attempting 
to  defend  in  the  said  snit,  put  In  an  answer 
denying  that  be  was  indebted  to  the  anoda- 
tlon  in  the  amount  claimed;  that  said  answer 
was  stricken  out  aa  frlvolotis,  and  Judgment 
proceeded  to  be  taken  against  1dm  as  by  de- 
fault." At  the  close  of  plaintiff's  testimony, 
defendant's  counsel  moved  for  a  mmsnlt; 
which  was  reftised.  The  ground  fbr  the  mo- 
tion for  nonsuit  was  "that  the  reond  In  the 
old  case  of  the  Southern  Mutual  BalUing  ft 
Loan  Association  against  Ryan  showed  that 
the  cause  of  action  of  G.  K.  Ryan  arose  oat  of 
the  transaction  involved  In  that  suit  and  that 
Ryan  should  have  set  np  In  that  action  his 
plea  of  usury  aa  a  defense  or  should  have  in- 
terposed a  counterclaim  for  excessive  int^est 
If  any,  and  that  be  could  not  now  maintain  a 
separate  action  to  recover  said  amount,  as  the 
same  had  become  res  adjudicate." 

Hie  exceptions  are  as  follows;  "(1)  Because 
his  h<Uior  erred  In  refusing  to  grant  the  de- 
fendant's motion  for  a  nonsuit  herdn,  as  it 
appeared  in  the  record  of  the  case  of  the  South- 
ern Mutual  Building  and  Loan  Association 
against  G.  K.  Ryan  that  the  claim  of  the 
plaintiff  in  this  action  for  the  recovery  of 
usury  as  a  penalty  of  forfeiture  originated  in 
an  action  for  the  collection  of  the  debt  and  in- 
terest In  a  foredoBure  suit  to  which  the  said 
O.  K.  Ryan  was  a  party  defendant  and  he 
is  therefore  estopped,  Because  his  honor 
should  have  granted  the  defoidanfe  nonsuit 
upon  the  ground  that  when  a  party  is  a  de> 
fefidant  In  an  action  against  Mm  for  the  re- 
covery of  a  debt  and  Interest  he  is  bound  to 
set  up  such  a  claim  of  usury  as  a  defense  or 
counterclaim  in  that  action,  and  cannot  after- 
wards maintain  a  separate  action  for  the  re- 
covery of  usury  as  a  forfeiture,  wben  the  same 
arose  In  such  suit  aa  in  this  instance,  where 
G.  E.  Ryan  was  a  party  defendant  to  said  ac- 
tion of  foreclosure." 

The  oifly  evidence  of  the  receipt  of  any  mon- 
ey alleged  to  be  for  neurloos  Interest  by  de- 
fendant ftbm  plaintiff  was  the  mmiey  paid  to 
defendant  out  of  the  proceeds  of  sale  uud^ 
decree  In  foreclosure  in  the  ease  of  said  asso- 
ciation against  said  Ryan.  It  is  conceded  that 
nothing  waa  paid  aa  usurious  interest  previous 
td  the  rendition  of  judgment  The  question 
then  Is,  can  a  suit  be  maintained  under  section 
1391,  Rev.  St.,  for  double  the  sum  of  Interest 
received  in  excess  of  lawful  interest,  when  the 

only  evidence  of  the  teodtpt  of.  wrq^iiHts.  In- 
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tereet  was  the  receipt  of  the  proceeds  of  a 
Judgment  and  sale  In  foreclosure  In  a  suit  on 
a  contract  to  which  the  defense  of  asury  might 
have  been  interposed?  We  think  It  clear  that 
such  a  suit  cannot  be  maintained.  A  Judg- 
ment Is  the  final  determination  of  the  rlghtft 
of  the  parties  In  the  action  (Code,  {  266).  and 
is  conclusive  of  all  matter  necessarily  InrolT- 
ed,  whether  raised  or  not;  especially  If  the 
party  denying  the  adjudication  knew  of  the 
matter,  and  could  have  interposed  it  at  the 
preTlons  trial,  either  In  support  of  a  claim  or 
as  a  defense.  Buff  t.  Doty,  26  3.  O.  ITS,  1  S. 
B.  707,  While  it  l8  true,  as  a  general  rule, 
that  usmy  Is  not  available  as  a  defense  un- 
less pleaded  (Bask  t.  MlUer,  30  S.  a  193, 17  S. 
H.  592),  yet,  since  usury  goes  to  defeat  the  re- 
covery In  whole  or  In  par^  and  Is  necessatily 
based  upon,  or  connected  with,  the  contract 
sued  on,  and  in  the  afflrmatlTe  iwoof  upon 
the  contract  must  be  Impliedly,  but  necessaii- 
ly,  n^tlved.  a  Judgment  defendant  must  be 
held  estopped  to  a&rm  ustury  In  the  Judgment 
debt  In  any  wbsequent  suit  inT(^Tlng  the  ex- 
-  Istenee  of  such  usury  as  a  fact  The  law  as 
to  payment  affords  an  illustration.  The  de- 
fense (tf  payment  Is  aflBrmatlve,  and  must  be 
Ideaded  as  a  general'  rule;  but,  it  such  plea  Is 
not  made,  and  Judgment  ts  rendered  for  the 
whole  debt;  the  Judgment  defendsnt  is  estoji- 
ped  to  affirm  payment  In  any  subsequent  suit, 
based  on  the  fact  of  payment  In  2  Black, 
Jndgm.  1 750,  the  doctrine  is  Isid  down  that  "a 
JiuSgment  d^endant  Is  cat<9ped  from  alleging 
that  nsnrlous  Interest  wss  included  in  the 
Judgment,  in  a  subsequent  suit  to  recover 
treble  the  amount  of  such  interest;  for  the 
nsnry.  If  In  fsct  it  edste^  could  have  been 
pleaded  in  defense  to  ttte  toKBoer  actlcMi,  and, 
wbs^ief  It  was  set  up  w  not,  the  Judgment  Is 
condoslve  against  that  allegation."  This  rule, 
of  course,  applies  to  Judgments  fairly  obtain- 
ed; for  If  the  Judgment  Is  a  part  <it  the  scheme 
to  evade  the  usury  laws,  and  Is  a  device  to 
cover  the  usurious  transaction.  It  would  not 
be  held  condnslve  on  the  question  of  usury. 
In  the  case  of  Fowler  v.  Henry,  2  Bailed,  54, 
the  court  bdd  that  If  a  borrower,  after  a  loan 
made,  and  without  any  previous  agreement  to 
do  so,  confers  a.  Judgment  fOr  mon^  lent  on 
usury,  he  b  forever  concluded.  The  court 
said:  "There  Is  no  question  that  If  a  Judg- 
ment be  omfessed  or  suffered  In  pursuance  of 
an  original  commit  and  usurious  agreement, 
that  the  borrower  should  so  confess  or  suffer 
it  it  would  be  void  under  the  statute  [dedslon 
rendered  In  1830];  but  it  Is  equally  clear  that 
if  the  d^ndant  had  an  opportunity,  according 
to  the  Mdlnary  forms  of  law,  to  make  his  de- 
fense, and  neglected  to  avail  himself  of  It,  that 
be  la  forever  concluded."  This  last  mentioned 
case  also  held  that  the  Indorsar  of  a  note  made 
in  consideration  of  such  a  Judgment  could  not 
avoid  his  own  liability  reason  of  usury  in 
the  original  loan.  See,  also,  Pickett  v.  Pick- 
ett, 2  Hfll,  Eq.  863, 474,  wherein  the  court  said: 
'*TIiat  a  Judgment  fairly  obttined  upon  a  usuri- 
ous contract  is  conclusive  has  been  repeatedly 


held  In  this  state.  As,  for  Instance,  in  Fowler 
V.  Stewart,  where  the  suit  was  on  a  Judgmeut 
which  had  been  rendered  on  usurious  notes. 
The  defendant  was  not  allowed  to  go  behind 
the  Judgm^t,  and  examine  the  contract  on 
which  It  was  founded.  Numberless  cases  of 
a  similar  character  have  occurred  where  a  like 
decision  was  made." 

Now  we  will  examine  tbB  statute  under 
which  the  present  action  is  brought,  and  as- 
certain If  such  statute  hi  any  way  atnttgates 
the  above  statutory  rule  as  to  the  conclusive- 
ness ot  a  Judgment  to  prevent  the  affirmance 
of  usury  In  the  original  debt*  in  any  subse- 
quent proceeding  between  the  same  parties 
or  their  privies. 

fiectlon  1390  Is  as  follows:  "No  greater 
rate  of  interest  than  seven  (7)  per  centum 
per  shall  be  charged,  taken,  agreed 

upon  or  allowed  upon  any  contract  arising 
In  this  state  for  the  hiring,  Iraidlng  or  use  of 
money  or  other  commodity  except  upon  writ- 
ten contract  wherein  by  express  agreement 
a  rate  of  interest  not  exceeding  8  per  cent, 
may  be  charged.  No  person  or  corporatton 
lendlna  or  advancing  money  or  other  com- 
modity upon  a  greater  rate  of  Interest  shall 
be  allowed  to  recover  in  any  conrt  in  this 
state  any  porti(Hi  of  the  interest  so  unlawful-  • 
ly  charged;  fmd  the  principal  sum,  amount 
or  value  so  lent  ot  advanced,  without  any  in- 
terest, shall  be  deemed  and  taken  by  the 
courts  of  this  state  to  be  the  true  legal  debt 
or  measure  of  damages  to  all  intents  ud 
purposes  whatsoever,  to  be  recovered  with- 
out coste;  provided,  tiiat  the  provisions  of 
this  section  shall  not  apply  to  contracte  or 
agreement  entered  into,  or  dlscounte  or  ar- 
rangements mad^  prior  to  the  first  ttt  March, 
189a 

"Sea  1391.  Any  persim  or  cwporatlon  who 
shall  receive  as  Interest  any  greater  amount 
than  is  provided  for  In  the  preceding  sec- 
tion diall,  in  addition  to  the  fwf^ture  time- 
In  provided  for,  forfeit  also  double  the  sum 
so  received,  to  be  collected  by  a  separate  ae- 
tiott,  or  altowed  as  a  counterclaim  to  any 
action  brought  to  recover  the  principal  sum." 

Tills  actl<m  Is  brought  under  the  last-quot- 
ed section  for  "doable  the  snm  so  receiv- 
ed." It  Is  manifest  that  section  1390  must  be 
looked  to  for  the  purpose  of  ascertelnhig  the 
meaning  of  *^onble  the  sum  so  received." 
Referring  to  that  section,  we  find  that  the 
usurious  Interest  must  have  been  taken  or  re- 
ceived '*up(Hi  any  contract  arising  In  this 
state  for  the  hiring,"  ete.,  **of  money,"  etc. 
In  this  case  the  money  received  was  the  pro- 
ceeds of  the  sale  of  land  uaAec  a  decree  of 
foreclosure.  The  ctmtract  now  said  to  be 
usurious  had  become  merged  Into  the  Judg- 
ment The  orlglmd  contract  was  extinguish- 
ed. The  Judgment  beeame  a  new  debt  bhA 
Is  not  Infected  by  the  usurious  nature  of  the 
cause  of  action.  Freem.  Judgm.  {  217,  dUng 
Thatcher  v.  Gammon,  12  Mass.  268.  As  said 
by  Stmpson,  0.  J.,  In  Morae  v.  Holland,  10  S. 
C.  27,  speaking  of  a  Judgment;  '/When  It  la 
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granted  upon  a  contract,  it  determines  wbat 
the  c(mtract  is,  and  closes  it,  giving  the  party 
In  whose  favw  the  judgment  is  rendered  the 
means  of  enfmrdng  the  contract  thus  deter- 
mined, or  redress  for  its  breach.  ▲  judg- 
ment <tf  this  sort  InTcdves  two  Ideas,— the 
contract  nnon  which  it  Is  rendered,  and  the 
judgment  Itself.  The  <Hie  la  the  act  of  the 
parties,  the  other  Is  the  act  of  the  court 
Ttiey  are  entirdy  s^arate  and  distinct."  The 
statute  nowhere  qieaks  of  the  receii)t  of 
usurious  Interest  Included  In  a  judgment,  but 
merely  speaks  of  the  receipt  <tf  such  Interest 
on  a  cmtract;  and  It  cannot  be  doubted  that 
If  the  legislature  had  Intended  to  include 
judgments,  It  would  have  said  so  plainly.  In 
the  absence  of  a  manifest  intent  to  alter  Uie 
wholesome  rules  as  to  the  T^ty  and  con- 
cluslTeness  of  judgments,  we  wiU  not  strain 
an  Intent  to  Include  judgments  In  the  term 
"cootracts."  It  Is  the  duty  of  the  judgment 
debtor  to  pay  the  judgment,  and  it  Is  the 
right  of  the  judgment  creditor  to  receive 
wbat  the  court  has  adjudged  to  be  due  him. 
Would  n  not  be.a  very  strange  construction 
of  this  statute  to  hold  under  It  that  what  was 
rightfully  paid  up<m  a  judgment  was  wrongs 
fully  received?  Is  it  possible  to  specif  the 
wrong  OT  delict  of  the  defendant  In  this 
case? 

It  true  that  no  right  of  action  accrued 
under  this  statute  until  the  payment  of  the 
usurious  int««st  Hardia  v.  l^lmmler,  27  S. 
G.  Ill,  8  S.  E.  49.  Hence  it  ts  argued  that  the 
right  ot  action  did  not  accrue  until  the  pay- 
ment of  the  judgment.  But,  as  shown  above, 
the  statute  (mly  allows  a  separate  action  for 
flie  usurious  interest  received  upon  the  con- 
tract To  make  this  statute  apply,  the  usuri- 
ous interest  must  have  been  received  oa  the 
agreement  before  It  merged  Into  the  judgment, 
and  In  that  event  In  a  ault  <»i  the  agreement, 
or  "for  the  principal  sum,"  the  debtor  may 
plead  usury,  and  set  up  the  counterclaim  as 
specified;  or  he  may  plead  usury  in  the  suit 
for  the  prindpol  sum,  and,  If  successful,  be 
may,  if  be  choose,  Instead  of  setting  up  the 
counterclaim  In  that  action,  bring  a  separate 
action  for  the  specified  sum;  w  he  may 
bring  a  separate  action  beftm  the  action  on 
the  CMitract,  or  during  the  pendency  of  the 
action  on  the  contract,  provided  he  has  not 
set  up  tin  counterclaim  In  said  action  on  the 
contract 

It  Is  manifest  if  the  plea  of  usury  Is  raised 
In  the  suit  on  the  contract  and  Is  unsuccessful, 
that  there  can  be  neither  any  counterclaim  In 
the  suit  00  the  contract,  nor  a  separate  ac- 
tion, because  tbs  fundamental  fact  of  usury  la 
wanting;  and  there  cannot  be  maintained  ei- 
ther countm;lalm  or  a  separate  action  except 
upon  proof  of  usury.  If  one  Is  estopped  to 
prove  the  fact  of  usury,  he  is  In  the  same  con- 
dition as  if  no  usury  In  fact  existed.  The  con- 
struction thus  ^ven  Is  consistent  with  all  for- 
mer declidons  of  this  court  under  this  statute, 
Is  strictly  In  accordance  with  the  terms  and 
purpose  of  the  act,  and  at  the  same  time  does 


not  disturb  the  long-settled  prindj^ea  gorm- 
ing  the  conclusiveness  of  a  jn^ment 

The  motion  for  nonsuit  should  have  been 
granted.  The  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  remanded  tor  a  new 
trIaL 


(wa.  c.  tfO 

Bz  parte  LOOKHABT,  Sot  Gen.  Pro  Tern, 

STATE  OF  GEORGIA,  v.  JENNINGS,  Clerk 
ot  Oonrt 

(Supreme  Oonrt  of  South  f^iiffHn^,  July  22, 
1887.) 

Coun  RscoRD  —  Rehoval  —  Ordbb  —  Appul— 
Ground  or  Bxcbftion. 

1.  A  judge  of  the  drcolt  conrt  made  an  order 
granting  an  application  by  the  state  of  Georgia 
for  removal  of  a  record  of  the  court  for  use  u 
evidence  in  a  prosecution  for  forgery  In  laid 
state,  and  Bnbseqnently  revoked  the  order  on 
the  ground  that  a  pxUa  order  had  bem  made  \ff 
judges  of  die  oonrt  denying  the  iwlleation  and 
that  permission  to  renew  H  nad  not  been  obtain- 
ed. Held,  that  an  appeal  from  aatSx  revoking  or- 
der could  not  be  aUBtalned  on  the  ground  that 
the  former  appUcatioc  had  been  made  by  a  citi- 
zen and  not  by  the  state  of  Georgia,  flince  the 
court  had  no  power  to  order  the  record  to  be  re- 
moved outside  the  state,  under  Gr.  CSode,  i  307. 
making  It  a  mlad^eanor  for  the  clerk  of  a  court 
of  record  to  allow  removal  of  any  record,  except 
when  attending  therewith  in  court  proper  process. 

2.  An  exception  to  an  order  appealed  from  <» 
^  ground  tlut  it  was  "based  on  a  miscono^tim 
of  the  facts,"  wa*  too  general  tor  otmmderatiaa. 

Appeal  from  common  pleas  drcalt  court 
of  Fairfield  county;  O.  W.  Buchanan,  Judge. 

Application  by  the  state  of  Georgia,  repre- 
sented by  Fred.  T.  Lockbart  solicitor  gen- 
eral pro  tern,  of  the  Anguste  drcult  In  said 
Btete,  to  the  circuit  court  of  Fairfield  county 
for  use  of  e  recMd.  Frmn  an  orAer  revoking 
a  prior  order  to  B.  H.  Jennings,  clerk  of 
court,  which  granted  the  appUcattwi,  the  pe- 
titioner appeals.  Al&nned. 

P.  H.  Kelson,  for  appellant  J.  B.  McDon- 
ald, for  respondent 

GARY,  A.  J.  *nie  fbUoiirtaig  facta  ue  stat- 
ed In  the  "case,"  to  wit:  *'Tb3a  was  an  ap- 
plication made  by  the  stete  ot  Georgia, 
through  ber  duly-authorlEed  officer,  to  the 
drcult  coturt  of  Fairfield  county,  South  Caro- 
lina, tar  the  use  of  a  record  of  the  latter 
court,  as  evidence  in  a  prosecution  Inatltnted 
in  the  court  ot  Gecn^  for  the  crime  of 
forgery,  alleged  to  have  bera  committed  In 
the  city  of  Augusta,  In  the  said  state  of 
Georgia,  and  was  presented  to  his  honor. 
Judge  Buchanan,  In  open  court,  on  the  18th 
day  of  February,  1897.  The  forgery  charged 
In  the  Indictment  attached  to  the  petition 
consisted  In  the  signing  of  the  name  of  Mrs. 
Ella  R.  Mobley  to  a  renunciation  of  dowerj 
taken  in  the  city  of  Augusta,  on  a  mortgage 
of  property  situated  in  Fairfield  county,  S. 
0.,  which  said  mortgage  bad  been  foreclose<1 
In  the  court  of  common  pleas  tor  Fairfield, 
and  filed  as  a  part  of  the  wiglnal  record  of 
the  said  court  In  the  foreclosure  proceedings. 


Judge  Buchanan  granted 
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oxdered  tiie  dak  ot  Vftlrfleld  conatr  to  fwv 
ward  tlie  record  to  the  clerk  ot  the  court  of 
Blchmond  county.  Oa.  Snbseqaantlx,  <m  the 
same  day,  but  after  the  departure  of  the  rep- 
res&itatiTe  oi  the  state  of  Oeorgla,  and  with- 
out any  notice,  Jndge  Bnchanan  revoked  the 
order  granting  the  petltlcw.  Tbls  appeal  la 
tnm  the  order  9t  revocation."  The  wder  at 
rerocatkm  Is  as  foUowe:  "Ibe  within  order 
having  been  denied  and  reused  on  a  showing 
made  on  tlie  merits  by  Judges  Witlierspoon 
and  Townsend,  and  no  pwrnlssifm  to  renew 
the  said  motion,  before  any  other  drcnit 
jndge,  having  been  given,  and  there  not 
peering  any  such  permisrion  hi  such  recnd, 
and  the  within  fxeAet  having  been  signed  be* 
fore  the  previous  matters  were  called  to  my 
attention,  it  is  ordered  tliat  the  within  order 
be  rev<*ed."  In  wder  to  nnderstand  clear- 
ly the  grounds  upon  which  the  ctarcutt  Jndge 
revoked  his  prevlons  wder.  It  will  be  nee* 
essary  to  state  teiefly  the  proceedings  befwe 
Judges  Townsend  and  Wttber^Kwn. 

Mrs.  BOIa  fi.  Uobley  filed  a  peHtlcm  ad- 
dressed to  the  court  of  c(nnmon  pleas  of  Fair- 
field county,  in  wUch  she  prayed  f or  an  <»>• 
der  by  the  said  court  allowing  the  removal 
from  its  flies  of  an  ludglnal  mortgagie,  to  be 
used  before  the  snpoiCHr  court  of  Richmond 
county,  as  evidence  to  sustain  a  criminal 
prosecution  for  forgery.  On  the  20Ui  of 
September,  ISSfi,  bis  honw,  Jndge  ^wns< 
end,  granted  an  order  In  pursuance  ot  said 
petition,  but  on  the  28d  of  October,  1895. 
granted  an  order  revoking  his  previous  order, 
and  further  ordered  that  It  be  referred  to  B. 
H.  Jennings,  cleiiE  of  said  court,  to  take  tes- 
ttawmy,  and  make  his  report  upon  the  facts 
alleged  in  the  petition. '  R.  H.  Jennings,  clerk, 
made  hie  Tvport  as  special  referee,  on  the 
11th  of  Fetnuary,  1806,  the  omcluding  part 
of  which  Is  as  follows:  "I  find,  as  matter  ot 
fact,  as  appears  firom  the  testimony,  that 
Mrs.  Ella  R.  Mobley  did  duly  renounce  her 
dower  before  W.  L.  Bromer,  a  cmnmlsBloner 
of  deeds  tat  South  Oarolina,  at  Augusta,  Oa., 
apon  the  mortgage  marked  'Bxhibit  A,*  as 
purported  to  have  bem  done.  I  therefore 
reccHnmend  that  her  petition  for  the  removal 
of  the  original  mortgage  be  refused."  His 
iMHior,  Judge  Witherspoon,  on  the  10th  .of 
March,  1886,  granted  the  ftdlowlng  wder,  to 
wit:  "Mrs.  Blla  R.  Mobl^,  by  her  petition 
to  this  court,  prays  for  an  order  ot  tills  court 
authorising  the  derk  of  court  to  remove  from 
the  records  ot  this  court,  and  to  deHver  to 
the  solicitor  general  ot  the  snpraiw  conrt  of 
Richmond  conn^.  In  the  stato  of  Oewgla,  a 
part  oi  the  or^nal  recwd  In  a  Jndjpnent  of 
f oreclosnre,  to  be  used  In  said  court  In  Geor- 
^  in  a  criminal  prosecutlw  for  forgery. 
The  petitioner  alleges  that  her  husband,  John 
a.  Mobley,  of  Fairfield  county,  In  this  stote,. 
executed  to  Mrs.  Fannie  0.  Wallace  a  mor^ 
sage  of  certain  real  estato  in  Fairfield  cetmty, 
and  that  said  mortgage  Is  now  a  part  oi  the 
records  of  this  court,  and  tfawe  Is  a  Judg- 
ment of  foreclosure,   nie  petitioner  further 


alleges  that  while  she  was  a  resident  of  tlio 
city  of  Augusta,  Oa.,  the  petitioner's  name 
was  forged  and  signed  in  said  dty  of  An- 
guBta,  Oa.,  to  wliat  purports  to  be  a  renun* 
elation  of  petitioner's  dower  en  said  mort 
gage.  The  petiti<ner  further  alleges  that 
idle .  wishes  to  Instttnto  a  prosecution  for 
forgery.  In  the  superior  court  pi  Richmond 
county,  Oa.,  against  the  party  or  parties  al- 
toged  to  have  f  <»ged  and  slpied  her  name 
to  the  renunciation  oi  dower  en  said  mMrt- 
gage,  and  that  said  prosecution  cannot  be 
sustained  in  said  court  without  the  produc- 
tion t>efore  said  court  of  the  Mlglnal  mort- 
gage, on  file  In  this  court  I  liave  not  been 
fnniished  with  any  antbwlty,  ox  even  prece- 
dent. In  siq;)pwt  of  the  prayer  ot  the  peti- 
tioner. The  petitioner  cannot  be  regarded 
as  representing  the  soUcltw  general  of  tlie 
snperiOT  court  of  Richmond  coun^.  There  ' 
Is  no  evidoice  before  me  that  the  solicitor 
general  of  the  superior  court  of  Rlchm<md 
county  contemplates  the  prosecution  rtf  erred 
to  by  the  petitioner,  or  that  he  desires  the 
productlmi  In  said  court  of  the  original  mwt- 
gage  rtf  erred  to  by  the  petitioner.  It  seems 
to  me  that  it  would  be  a  dangerous  precedent 
to  establish,  to  authorise  the  transf^  of  the 
original  records  ot  this  court  beyond  the  thn- 
Its  of  the  state  and  the  Jurisdiction  ot  this 
court  It  ta  therefore  ordered  that  the  pay- 
er of  the  petition  of  Mrs.  EOla  R.  Mobley  be 
refused,  and  that  said  petition  be  dismissed." 
No  appeal  was  taken  from  the  ordas  of 
Tudges  Townsend  and  Witherspoon. 

Hie  arodlanf s  iweptlcais  con^ln  at  er-  . 
ror  on  the  part  of  the  circuit  Judge  as  fol- 
lows: "(1)  In  holding  that  the  proceedings 
referred  to  in  ills  order  appealed  from,  and 
instituted  before  Judge  Itownsend,  were  the 
same  as  the  proceedings  instituted  befwe 
him;  whereas  it  Is  respectfully  submitted 
th^  are  wholly  dissimilar,  the  one  b^ng  a 
proceeding  Institnted  }sy  a  oltisen  fw  the  re- 
moval of  a  record,  to  which  proceeding  the 
stete  of  Oeorgia  was  not  a  party;  the  other, 
a  proceeding  instituted  by  tiie  duly-authmv 
i»d  oncer  oi  tiie  stete  of  Oec^^  on  b^ialf 
of  its  cour^  asking  the  use  of  evidence  in 
the  custody  of  the  court  of  this  state,  for  a 
proceeding  duly  Instituted  in  the  courta  of 
the  said  stete  ot  Oeorgia.  (3)  That  the  or- 
der of  his  honor  revoking  his  fwmer  order 
is  based  upon  a  mlsapprehensicm  of  the 
facts." 

The  appel^lfs  first  exception  pointe  out 
tlie  dlffer«ice  in  the  proceedings  commenced 
before  his  honor,  Jud^  Townsend,  and  those 
before  his  honor,  Judge  Bucluuian;  and  this 
court  Is  satisfied  that  bis  bonor.  Judge  Buch- 
anan, was  not  prevented  by  the  order  of  bis 
honw.  Judge  Wttherspoott*  from  granting  the 
order  for  which  the  petitioner  prayed.  The 
appeal,  however,  cannot  be  sustained,  as  it 
presento  a  purely  abstract  question.  Section 
807  of  the  Criminal  Oode  Is  as  foUows:  "If 
any  clerk  of  any  court  of  record.  Judge  trf 
probate,  master,  raster  ot  mesne  convey- 
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ancei^  ar  «h«rif^  shall  allow  any  veeord.  ar 
any  part  thereof,  to  be  taken  or  removed 
from  their  reapeotlTe  ofBcea  by  any  person  or 
persons  vhomsoever,  he  shall  be  deemed 
SUUty  ot  a  misdemeanor,  and  upon  coqtIc- 
tton  thereof  he  shall  be  punished  by  fine  of 
fifty  dollars  for  the  first  office,  and  for  the 
second  and  any  subsequent  offence  by  a  fine 
of  one  hundr&d  dollars:  provided,  that  noth- 
ing herein  c<«tained  shall  be  held  to  apply 
to  the  attendance  of  any  of  the  said  officers 
with  any  ot  the  records  of  their  respective 
offices  in  any  court  or  conrts  when  the  ac- 
tual production  of  such  records  Is  required, 
by  the  proper  process  of  such  court,  for  the 
purpose  of  evidence,  In  any  trial  or  trials 
then  proceeding  therein:  provided,  also,  that 
the  provisions  of  this  section  shall  not  apply 
to  the  taking  or  removal  otf  any  books  or 
records  where  the  same  is  done  under  any 
order  of  a  circuit  judge  for  the  better  pr«Kr* 
vatlon  or  protection  of  the  same."  It  will 
thus  be  seen  that  the  circuit  court  has  no 
power  to  order  records  removed  outside  tlie 
limits  of  the  state  even  If  so  inclined.  There- 
fore, as  the  appellant  can  receive  no  benefit 
even  if  the  appeal  should  be  sustained,  ex- 
cept by  a  violation  of  onr  statute  law,  the 
first  exception,  tor  this  reason,  ts  overruled; 
and  the  second  exception  Is  overruled  be- 
cause It  Is  too  general  tor  consideration,  as 
it  does  not  point  out  the  facts  alleged  to  have 
t>een  misapprehended.  It  is  the  judgment 
of  this  court  that  the  order  ot  the  circuit 
court  be  affirmed. 


(60  8.  a  isu 

BRASBKLL  et  aL  v.  SILYA  et  at 
<Suitteme  Oourt  of  Sonfh  Oandlna.  Jnly  27, 

iSBfl,) 

Guardianship— AccotTNTHTO — Paetiss. 

In  a  anit  involving  an  account  ot  the  guard- 
ianship of  a  decedent,  the  admrnistrator  ^  the 
fuardian  Is  a  necessary  party. 

Appeal  from  common  pleas  drenlt  oourt 
of  Berkel^  county;  D.  A.  Townsend,  Judge. 

Action  by  William  H.  Brassell  and  others 
agahist  A.  O.  Sllva  and  others.  Deoree  dis- 
missing the  complaint,  and  plalntifFs  appeal. 
Modified. 

B.  B.  HoUlngs  and  Geo.  H,  Momeier,  for 
appellants.   Jenkins  &  Dennla,  fw  resprad- 

ents. 

JONES,  J.  Hamilton  Locklier  died  In  1873, 
Intestate,  seised  and  possessed  of  a  tract  of 
land  in  Berkeley  county.  This  Is  an  «,ction 
to  partition  said  land  among  plaintiffs  and 
defendants,  as  the  partdes  in  Interest;  and 
In  this  action  plaintiffs  seek  to  have  an  ac- 
counting from  the  estate  of  Hamilton  Lock- 
lier on  an  alleged  claim  against  him  as  guard- 
Ian  in  behalf  of  plaintiffs.  The  allegations 
In  the  complaint  upon  which  the  claim  (or 
accounting  is  based  are  as  follows:  "(2) 
That,  the  time  of  his  death,  the  said  Ham- 
ilton Locklier  was,  as  guardian.  Indebted  to 


hli  cUUnn,  Ifazy  J.  Jemlgan  and  B.  Ham- 
|It<w  IXKA^or,  and  to  his  grandchildren,  Sa- 
rah Brassell,  John  H.  Brassell,  and  Law- 
rence £frassell,  children  of  a  decked  daugh- 
ter, Sarah  Louisa  Brassell,  and  to  her  bus- 
band,  WllUam  H.  BnuseU,  in  the  sum  ot 
six  hundred  and  ^hty-two  >o/i«t  dollaza. 
with  Interwt  from  the  23d  day  ot  Janoary, 
1868,  as  will  more  fully  appear  from  the  rec- 
ords In  the  office  of  the  Judge  of  probate  tar 
Charleston  county.  ^)  ni&t  Sarah  Brassdl 
died  on  the  — — ■  day  oC  July,  1871,  and  Joim 

H.  Brassell  on  the  day  of  ,  1874, 

Intestate,  unmarried,  and  without  Issue,  leavr 
lug  their  father,  William  H.  BrasselU  and 
their  brothw,  Lawrence  Brassell.  as  th^ 
only  heirs  at  law  and  dlstTibntees.**  ^e 
answer  la  not  set  out  tn  the  "case,"  but  it  Is 
stated  that  the  defendant  answoced,  and  that 
the  answer  "did  not  set  up  the  claim  of  the 
statute  of  limitations,  or  any  specUd  plea  as 
to  payment,  this  plea  being  tor  the  flxst  time 
set  up  In  their  appeal  from  the  findings  ot 
the  master."  The  case  was  referred  to  Oie 
master,  who,  it  Is  stated,  "made  his  report 
to  the  court.  In  which  he  sustained  the  plain- 
tiffs' claim  to  have  an  accounting  from  the 
estate  of  Hamilton  Locklier,  and  recom- 
mended that  the  premises  described  in  the 
complaint  be  sold,  and  that,  after  paying  the 
costs  and  expenses  of  such  sale  and  ot  these 
proceedings,  out  of  the  balance  there  be  paid 
to  the  plaintiffs  the  sum  of  f682.10.  with  hi- 
terest  thereon  from  the  23d  day  of  January, 
1868,  and  that  the  balance,  if  any.  be  divided 
between  the  plaintiffs  and  defendants  ac- 
cording to  their  respective  interests."  De- 
fendants appealed  from  the  findings  of  the 
master,  among  others  on  the  following 
grounds:  "(3)  That  the  master  erred  In  not 
holding  that  any  claims  which  plaintiffs 
might  have  against  Hamilton  Locklier  or  his 
estate  are  presumed  to  have  heedi  paid, 
more  than  twenty  years  having  elapsed  since 
his  death,  and  t>efore  the  commencement  of 
this  action."  Judge  Townsend,  who  heard 
the  case,  rendered  a  decree  as  follows:  *Ttte 
third  exception,  in  my  opinion,  should  be  sus- 
tained. By  plaintiffs'  testimony,  more  than 
twenty  years  have  elapsed  from  the  fiUng  of 
said  account  In  the  office  of  the  ordinary  of 
Charleston  county  to  the  commencement  ot 
this  action.  After  a  lapse  is  complete,  noth- 
ing short  of  a  promise  to  pay  will  make  the 
obligation  binding.  A  mere  acknowledg- 
ment will  not  do  (Dickson  v.  Gourdin,  26  S. 
C.  891,  2  S.  B.  303),  and  I  find  no  evidence  of 
any  such  promise.  If  this  is  crarect,  the 
plaintiffs  must  fall,  except  for  partition  of 
the  land.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  complaint  be  dismissed 
as  to  the  accounting  claimed  by  the  plain  tiffs, 
and  that  the  plaintiffs  and  defendants  art 
entitled  to  a  partition  of  said  land." 

The  grounds  of  appeal  allege  (1)  error  in 
holding  that  the  bond  of  the  guardian  was 
presumed  to  have  been  paid;  (2)  error  in  al- 
lowing defendants  to  put  In  the  claim  of  thA 
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statute  of  Umltatloiis  a£tet  the  caoae  had 
been  heard  and  reported  upon  by  the  mas- 
ter;  (8)  error  in  allowing  the  plea  of  the  itat- 
ute  of  limitations  on  the  hearli^  of  the  cauee, 
Buch  plea  not  having  been  made  in  the  an- 
Bwer;  (4)  eiror  In  dlsmUsinf  so  much  of 
plalnttflli'  complaint  as  demanded  an  ac- 
ccnmttng;  (6)  error  in  allowing  the  plea  of 
the  preanmptim  of  payment  to  be  interposed 
at  the  hearing  of  the  master's  report,  the 
said  plea  not  JiaTlng  theretofore  been  plead- 
ed. The  exeeptioni  ralattng  to  the  Statute  of 
UnUtatloiiB  need  not  be  considered,  as  It  does 
not  appear  Uiat  ttie  circuit  Judge  has  made 
any  mUng  In  referoiee  thereto.  Aa  to  the 
exceptlona  relating  to  presumption  of  pay- 
ment, the  rule  la  well  settled  that  payment 
!■  an  afflrnuctlTe  defense,  and  constltntee 
Buch  new  matter  as  should  be  specially 
pleaded,  and  cannot  be  glrai  In  erldence  un- 
der a  general  denial,  unless  In  an  action 
wbtfcin  eredltB  or  paymutts  are  necessarily 
iDTclTed  In  tiw  proof  at  plaintiff's  esse,  or 
when,  to  sustain  the  material  allegations  of 
hla  comi^alnt,  plaintiff  is  compelled  to  show 
nonpayment  as  a  part  of  his  case.  Bliss, 
code  PL  i  8S7;  Tom.  Rem.  i  691;  McBUwee 
▼.  Hntcfalnaon,  10  S.  a  48&  But  the  '*ce«e'- 
does  not  show  whwi  this  action  was  com- 
menced, nor  whether  the  answer  even  con- 
tained a  general  denial,  nw  the  testimony 
offered  In  tb»  case;  n<v  does  It  appear  that 
the  admlntotrator  oC  Hamilton  I^ocklier  Is  a 
party  to  these  proceedings,  altfaongb  It  does 
appear  that  some  on^  whoa*  name  la  not  giv- 
en, was  ai^olnted  to  act  as  such  adminis- 
trate on  Octobo*  8»  1892.  The  administra- 
tor to  a  guudlan  la  a  necesBaiy  party  to  a 
snit  InvolTing  an  aceoont  of  the  gnardlan- 
abtp.  For  want  of  necessary  parties  for  the 
determl&atKm  ot  the  question.  It  was  oror 
fm  the  mastor  to  sustain  ^alntlffs'  dalm  for 
an  accounting,  and  to  recommend  the  pay- 
ment of  1682.10,  With  interest,  to  plaintiffs, 
oat  of  the  ittoceeds  ot  tlie  sale  ci  the  land 
of  Hamlltm  LoefcUer;  but,  on  the  same 
ground.  It  was  ^so  error  for  the  circuit  Judge 
to  decide  that  such  claim  bad  been  paid. 
Whether  plaintiffs  have  such  claim  against 
tlie  estate  of  Hamilton  LoclcBer,  and  wheth- 
er such  claim,  If  any,  has  been  paid,  are 
questions  we  leare  open,  wtthoot  prejudice, 
to  be  determined  when  the  proper  parties  are 
before  tiie  court;  In  this  proceeding  or  In 
some  otbor.  Tboe  should  be  no  distrtontion 
or  division  oC  the  proceeds  of  the  sale  <tf  the 
land  sonffht  to  be  partitlimea  until  it  haa 
been  ascertained  In  some  proper  way  wheth- 
er there  are  any  outstanding  debts  against 
tbe  estate  ot  Hamilton  liockller,  and  due 
proTisbHi  has  been  made  for  their  payment, 
if  any  ttiere  be^  The  Judgment  of  the  cir- 
cuit court  is  rerersed  in  so  Ua  as  it  decides 
that  the  dalm  ot  plaintiflb  against  the  estate 
of  Loekller  has  been  paid,  and  dismisses  so 
mneb  <rf  the  complaint  as  relates  to  the  ac- 
counting; but  in  other  respects  U  Is  affirmed, 
and  the  cause  is  remanded  to  the  circuit 


court,  tor  the  purpose  of  enabling  the  propw 
parties  to  be  brought  before  the  court  in  or- 
der that  the  questions  herein  left  open,  with- 
out prejudice,  may  be  properly  passed  upon, 
and  for  carrying  out  the  views  herein  an- 
nounced. 


(»  S.  C.  129) 

HIPP  et  aL  t,  SOUTHERN  RT.  CO. 
(Snprwne  Court  of  South  Carolina.  July  20, 
1S97.) 

CARBiBRS—FxiLUita  TO  Delitbb  FaniGHT-  Evi- 
dence—Li  ABiLiTT  AS  Warbhousembs. 

1.  Where  cotton  was  received  by  a  railway 
company  for  transportation,  and  a  portion  thMeof 
was  not  ddivered  at  the  place  of  destination,  any 
errcff  in  allowing  witnesses  to  testify,  in  an  ac* 
tloD  for  the  valae  of  the  portion  not  delivered,  as 
to  the  highest  price  of  cotton  between  the  date 
ta  the  deUvery  of  the  remainder  thereof  and  tiia 
time  of  trial,  was  cored  by  charging  tiiat..  if 
plaintifFs  were  entitled  to  recover,  their  damages 
would  be  tiie  value  of  the  cotton  lost,  at  tile 
time  it  should  have  been  delivered. 

2.  In  an  action  to  recover  for  the  value  of 
certain  cotton  lost  while  In  defendant's  posses- 
sion for  transportation,  it  appeared  that  plain- 
tiffs, on  consignmait  thereof,  bad  transferred 
the  bill  of  lading  to  a  third  party,  for  value;  bat 
there  was  evidence  tliat  anch  transfer  was  only 
as  secarity  for  money  borrowed,  and  without  In- 
tention to  pass  the  title  to  socb  transferee.  Hddt 
that  the  questions  of  fact  so  raised  were  for  the 

Where  tiie  railway  company  retained,  at 
the  point  of  destinaticm,  cotton  sealed  In  the 
same  cars  In  which  It  wss  transported,  and  there 
was  no  evidence  that  the  whole  quantity  deliv- 
ered to  It  was  transpwted  to  sodr  point,  ezoMit 
the  mere  fact  that  die  cars,  on  arrival,  were  still 
sealed.  It  was  for  the  jury  to  determine  ss  to 
whether  the  whole  quantity  delivoed  to  the  com- 
pany had  been  actually  so  transported. 

4.  It  was  not  error  to  refuse  an  order  of  nMi- 
suit  merely  because  it  was  provided  in  the  con- 
tract that  "all  articles  of  freight,  on  arrival  at 
place  ot  destination,  are  at  the  risk  and  expense 
of  the  owner." 

6.  Where  cotton  lemained  at  the  place  ot  des- 
tination for  nearly  80  days.  In  the  cars  In  whtdi 
it  had  been  transported,  and  defendant  demanded 
nothing  except  the  frel^t  or  charges  of  a  com- 
mon carrier,  it  was  not  error  to  charge,  in  an 
action  for  the  value  of  a  portion  tfaovof  which 
was  not  delivered,  that  "a  delivery  means  actual 
dellveiT,  as  mllnarily  used,  and  a  common  car- 
rier's nablUty  terminates  when  the  goods  have 
been  delivered  to  the  place  of  destination,  and 
are  placed  In  a  prop^ly  constructed  wardftouse, 
Subject  to  tbe  demand  of  the  consignee." 

6.  Nor  was  ft  error  to  charge  that,  before'  (me 
can  "take  advantage  of  a  provUon  m  a  contract 
made  in  favor  of  a  warehouseman,  the  charac- 
ter of  a  warehouseman  must  be  shown,  to  wit, 
there  must  be  a  warehotise,  must  be  a  delivery 
to  that  warehouse,  and  the  character  of  the  com- 
mon canrier  must  have  ended,"  where  there  was 
no  change  in  the  proper^  from  the  cars  in  which 
It  was  transported,  and  from  wbldi  dellveiy  was 
made. 

Appeal  from  common  pleas  circuit  court  of 
Richland  coimty;  O.  W.  Buchanan,  Judge. 

Action  by  David  Hipp  and  another,  com- 
posing the  firm  of  D.  Hipp  &  Oo.,  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment on  a  verdict  for  plaintiff  d^endant  ap- 
peaHK.  Affirmed. 

The  grounds  of  appeal  are  set  forth  In  tbe 
fidlowlsv  aceptlcms:   "(1)  Because* thepre^ 
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Riding  Judge  erred  In  orerraliiv  defendants 
objection  to  the  qnestlon  propounded  to  the 
irltneas  D.  Hipp:  'For  what  purpose  was  It 
[the  cotton]  shipped  to  Columhlar  (2)  Be- 
cause the  ivealdlng  Judge  erred  in  admitting 
the  erldence  of  the  witness  Wise,  over  the 
objection  of  d^endan^  as  to  what  was  the 
highest  price  oC  cotton  from  the  1st  of  Jan- 
uary to  the  time  ot  trial,  when  It  is  submitted 
that  the  plaintiff  should  have  been  restricted 
to  the  vtoot  of  the  price  of  cotton  when  it 
should  have  been  delivered  upon  dunand,  or 
when  plaintiff  was  notified  of  Its  arrival,  and 
should  have  received  it  (8)  Because  the  pre* 
lading  Judge  erred  In  admitting,  over  the  ob- 
Jectton  of  dtfendai^  the  testimony  of  the 
witness  Wise  as  to  whether  Hipp  &  Oo. 
stored  other  cotton  with  B.  J.  McCarley  & 
Co.  besides  the  166  bales;  and  as  to  wlwther 
Hipp  ft  Oo.  had  othor  cotton  In  stiwage  in 
McOarley  ft  Co/s  warehouse  at  the  time  of 
the  receipt  ot  the  162  bales  of  cotton. 
Because  the  presiding  Judge  erred  In  admitp 
ting,  over  the  objectibu  of  defendant,  the  tes- 
timony of  the  witness  Wise  as  to  what  the 
witness  did  with  the  1^  bales  of  cotton  re- 
ceived by  him.  (6)  Because  the  preeldlng 
Judge  erred  In  admitting,  over  the  defend- 
ant's objection,  the  testimony  the  witness 
UcGants  as  to  what  was  the  price,  average 
grade,  of  the  16S  bales  at  the  time  the  102 
bales  were  ddlvered  to  R.  J.  iScCajfler  ft 
Ooi;  also  In  popmlttlng  the  same  witness  to 
testify  as  to  what  the  average  weight  of  a 
bale  of  cottw  waa.  Because  the  presid- 
ing Judge  erred  In  admitting,  over  the  objec- 
tion of  defendant,  the  testimony  of  the  wit- 
ness Hipp  as  to  what  was  the  highest  market 
price  between  the  times  when  the  cotton 
(162  bales)  was  delivered  and  the  present 
time.  (7)  Because  the  presiding  Judge  erred 
In  overruling  the  defendants  motion  for  a 
nonsuit,  which  was  based  upon  the  following 
grounds:  First  Because  the  evidence  show- 
ed that  a  warehouse  receipt  for  the  whole  of 
the  cotton  was  made  out  by  McCarley  ft  Oo., 
warehousemen,  by  the  instructions  or  di- 
rections of  D.  Hipp  ft  Co.,  and  delivered  to 
the  Loan  and  Slxchange  Bank,  who  were  at 
the  time  of  the  alleged  lose,  and  are  now,  In 
possession  of  and  hold  the  said  warehouse  re- 
ceipt; that  under  the  law  such  warehouse 
receipt  Is  made  negotiable  paper,  and  trans- 
ferable, and  carries  title  to  the  property  rep- 
resented therein;  consequentiy  the  titie  to 
the  166  bales  of  cotton  supposed  to  be  stored 
In  said  warehouse  Is  in  the  Loan  and  Blx- 
change  Bank,  and  plaintiff  has  no  right  or 
tlUe  thereto.  Second.  Because  the  plaintiff, 
upon  receipt  of  the  blU  of  lading  for  the  165 
bales  of  cotton  from  the  defendant  company. 
Indorsed  the  same  In  blank,  and  delivered 
It  to  the  Loan  and  Exchange  Bank  for  value, 
which  said  bank,  or  some  other  person,  ]s  in 
possesBlon  of  said  bill  of  lading,  and  the 
plaintiff  Is  not  In  such  possession;  that 
therefore,  the  title  to  said  bill  of  lading  and 
to  the  cotton  represented  therein  Is  In  the 


said  Loan  and  Exchange  Bank,  or  In  the  le- 
gal ownw  and  holder  of  said  bill  of  lading, 
and  not  In  the  plaintiff.  The  plaintiff,  there- 
fore, has  shown  no  right  to  recover.  Third. 
That  the  evidence  disclosed  that  the  cottaa 
arrived  at  Its  point  of  destination,  and  the 
plaintiff  paid  the  freight  thereon,  and  be- 
came aware  of  Its  arrival,  but  failed  or  re- 
fused to  accept  the  same  from  the  defend- 
ant eratpany,  wlio  thereafter  retained  and 
hdd  the  same  until  such  time  as  it  ahoald 
be  called  toe  by  the  person  entitled  to  receive 
same;  that  the  IteltilUy  ot  the  defendant 
therefore  shifted  from  that  of  common  car- 
rier to  that  of  warehouseman,  and  that  as 
there  is  no  ne^lgence  alleged  in  the  cam- 
plaint  uul  nme  shown  in  the  evidence,  the 
defendant  Is  not  UaUe  as  comuKm  carrier. 
Fourth.  That  by  the  clause  In  the  contract 
'All  artlcloi  of  fr^ht  oa  arrival  at  place  of 
destination  are  at  the  risk  and  expense  of 
the  owner,'-4Uch  stipulation  being  valid,— 
on  arrival  ot  the  goods  in  OiHnmbla,  the 
same  were  held  and  retained  I7  the  railroad 
company  at  the  risk  and  opense  of  the  own- 
er; and  tha^  as  no  n^llgence  waa  shown  In 
the  retention  and  holding  of  said  goods  by 
the  evidence  said  clause  became  operative, 
and  the  plaintiff,  in  the  absence  of  any  proof 
of  negligence,  cannot  recover.  (S)  Because 
the  presiding  Judge  erred  In  rtfndny  to  di- 
rect a  verdict  in  favor  of  defendant  at  the 
dose  of  all  the  evidence  t(w  defendant  be- 
cause It  Is  submitted  that  the  facts  in  evi- 
dence being  undisputed,  it  showed  that  the 
liability  of  the  dtf  endant,  If  any,  was  that  of 
a  warehouseman,  In  wUch  capacity  it  had 
not  been  sued,  the  action  having  been 
brought  against  It  as  a  common  carrl^.  (9) 
Because  the  presiding  Judge  erred  In  char- 
ging the  Jury,  as  to  the  law  ot  ccMnmon  ear- 
lier, that  *a  deUvery  means  actual  delivery, 
as  onUnaiity  used,  and  a  oHnmon  carrier's 
UablUty  terminates  when  the  goods  have 
been  dellvwed  to  the  place  of  destination, 
and  are  placed  In  a  prt^CTly  constructed 
warehouse,  subject  to  the  demand  of  the  con- 
signee.* (10)  Because  the  presiding  Judge 
erred,  as  matter  of  law,  la  charging  the  Jury 
that  b^ore  the  llablll^  of  warehousonaD 
can  exist  or  a  person  assume  the  character 
of  a  warehouseman,  'there  must  be  shown, 
to  wit  there  must  be  a  warehouse,  there 
must  be  a  delivery  to  that  warehouse,  and 
the  character  of  the  common  carrier  must 
have  ended';  whereas  It  Is  submitted  that 
the  UablUty  of  a  common  carrier  and  that  of 
a  warehouseman  may  be  changed,  although 
there  may  actually  exist  no  warebou8c%  or 
deUvery  to  any  warehouse,  provided  the 
goods  are  retained  and  kept  by  the  railroad 
company  or  common  carrlw  at  a  place  and 
In  a  manner  sanctioned  by  Its  usage  and 
practice,  and  known  to  and  acquiesced  in  by 
the  shipper  and  the  public.  (11)  Because  the 
presiding  Judge  erred  In  refusing  to  charge 
defendant's  requests  Nos.  1  and  2,  which 
were  as  follows:   'First  That  if  they  be- 
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Here  from  tba  teitlmoiiy  thai  apon  the  ar- 
riral  of  tbe  cotton  at  Oolnmbla,  mi  Decem- 
b«r  2S.  188S,  R.  J.  McOarler  &  Go.  wwe  In- 
formed  of  such  arrival,  and  were  requested 
to  take  awar  and  receive  tbe  same,  and 
failed  and  ne^ected  to  receive  It,  tlien  fbe 
liability  of  the  defendant  changed  ftom  that 
ct  a  CMnmon  cairlo-  to  that  of  a  warehonse- 
man,  and,  there  being  no  allegatl<m  and 
proof  of  a  lack  oi  evdlnary  care  after  mich 
tim^  the  plainUfl  cannot  reoover.  Sec«id. 
That  If  tbey  b^ve  from  the  teatlmonr  that 
iqion  the  arrival  of  the  cottcm  at  Oolombla, 
on  December  28,  1895,  R.  J.  McOarley  &  Co. 
were  Informed  of  eoch  arrlral,  and  were  re* 
quested  to  receive  and  take  away  the  tame, 
and  th^  would  not  do  so,  bat  allowed  It  to 
remain  In  the  yard  ut  defendant  nntll  Janti- 
■ry  17,  1896,  tiien.  If  th^  believe  that  neh 
time  waa  more  than  a  reasonable  time  to  re- 
move the  same,  they  most  find  for  defend- 
ant, as  the  liability  ot  defendant  waa  that 
of  a  warehoneeman,  and,  aa  It  was  not  sned 
In  that  capacity,  there  can  be  no  reeovwy 
against  It' " 

B.  Ij.  Abney.  fw  ^>pdlant  W.  D.  UeIt(Hi« 
for  reqwndents. 

POPS,  J.  This  was  an  action  In  the  court 
of  ccmmion  pleas  for  Blcbland  county.  In  this 
■tat^  for  the  recovery  of  the  value  ot  three 
balee  of  cotton.  The  verdict  was  tor  $99.60 
In  favw  ct  ptalntUfs.  After  entry  of  ]adg^ 
ment  thereon  the  defendant  appealed  to  this 
conrL  A  brief  statement  of  the  facta  nnd«^ 
lying  the  controversy  shows  that  on  the  ISth 
day  <it  December,  189S,  at  Pomaria,  S.  0.,  a 
station  on  the  defendant's  railway,  the  plain- 
tiffs shli^d  by  defendant  a  lot  of  cotton  con* 
talnlng  165  bales.  The  receipt  therefor  was 
subBtantlally  In  these  words:  "Southon 
Railway  Company.  Pomaria,  S.  C  Dec.  18, 
1885.  Received  of  D.  Hipp  ft  OOw  one  hun- 
dred  and  slzly-flve  bales  of  cottcm  *  *  * 
weighing  as  below,  consigned  to  order,  'No- 
tify R.  J.  HcCarley  &  Co..  Columbia,  &  0^' 
to  be  transported  by  the  Southern  Railway 
Company  to  their  destination.  *  *  •  All 
articles  of  freight  on  arrival  at  place  of  des- 
tination are  at  the  risk  and  ezpenM  of  the 
owner.  Loss  or  damage  claims  tot  cotton 
carried  under  this  bill  of  lading  will  be  set- 
tied  only  on  basis  of  weight  altered  herein. 
No-  of  bales,  165.  Weight,  71,000."  These 
106  bales  of  cottin  occuided  7  cars,  and 
reached  the  cl^  of  Colombia,  S.  O.,  at  noon 
of  20th  December,  1896.  The  can  were  ten- 
dered ^  the  defendant  G<»upany  to  the  South 
Carolina  Railroad  Company  to  be  transport- 
ed to  tbe  warebonse  of  R.  J.  McCarl^  &  Co., 
vrblch  warehouse  was  alongside  the  track  of 
the  latter  road,  bnt  were  refused  by  the 
South  Carolina  Railroad  Oompany  because, 
aa  they  alleged,  that  a  J.  McOarley  &  Co. 
-were  not  then  prepared  to  onload  the  said 
cars.  The  firm  of  R.  J.  MoCarley  &  Co,  cer- 
tainly had  noUce  of  the  arrival  of  said  cars 
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on  the  28d  day  of  December,  1895,  for  on 
that  day  said  firm  paid  the  ftelgfat  chaiges 
cm  the  whtde  166  bales  of  cotton.  The  de- 
fendant ^aced  the  seven  can,  with  seals  un> 
bnAm,  on  one  <Hr  Its  side  tracks,  wbere  they 
remained  until  the  17th  January,  1896,  at 
which  date  they  were  turned  over  to  the 
South  Carolina  Railroad  Company,  and  were 
carried  to  the  warehouse  ttf  R.  J.  UcCarley 
&  Ooi^  and  when  the  last  car  came  to  be  oih 
loaded  the  seals  to  the  door  were  discovered 
to  have  been  broken,  and  tiiree  bales  of  cot- 
ton abstracted  therefrom.  The  162  bales  of 
tbe  166  bsles  were  stored  In  the  warehoose 
of  said  R.  J.  McOarley  A  Ca,  and  the  receipt 
thorefor  made  out  and  delivered  to  the  Loan 
ft  Exchange  Bank  ot  the  dty  of  Columbia. 
On  the  back  of  the  receipt  for  cottbn  given 
by  the  defendant  railway  company  on  the 
18th  December,  18B6,  to  D.  Hipp  ft  Co..  ap- 
peared the  Indorsement,  "D.  Hipp  ft  Co.," 
written  by  the  partner,  Ur.  WUllam  Hatton, 
and  Boch  receipt  waa  placed  by  them  (the 
said  Arm)  in  the  hands  of  saJd  Loon  ft  Sx- 
diange  Bank,  fnmi  whom  the  firm  had  bor- 
rowed money.  At  the  trial  the  defendant  ad- 
mitted that  there  was  a  loss  of  three  bales  of 
cotton.  Tbe  cotton  (162  bales)  was  stdd  by 
jy.  Hipp  ft  (30.  in  connecttw  with  another 
lot  <^  275  bales,  on  lOtb  June,  1896.  Demand 
was  made  early  In  January,  1896,  by  R.  J. 
McOarley  ft  Co.,  nptm  the  defendant  radlway 
comi»uay  for  tbe  jwyment  of  the  loni  at  the 
three  bales  of  cottcm  at  7%  i>er  poond.  Pay- 
ment was  rafused,  and  hence  this  suit  We 
will  c(Hi8lder  the  exceptions  In  groops  as 
raising  ttieee  Questions:  First  Did  the  dr- 
eult  Judge  err  In  admitting  certain  testi- 
mony? Second.  Did  he  err  In  refusing  to 
grant  a  nonsuit?  Hilrd.  IMd  he  err  In  his 
charge  to  the  Jury?  We  win  consider  these 
questions  in  their  order. 

1.  We  wiU  consider  exceptions  1,  3,  and  4 
together.  In  the  argument  of  appellant  he 
has  admitted  that  the  questions  addressed  to 
the  witnesses  Wise  and  Hipp,  and  the  an- 
swers therato,  were  clearly  irrelevant  and 
no  Injury  to  the  appellant  therefrom  had 
been  suggested.  We  can  see  no  grounds  tm 
any  notice  of  these  exceptlms  by  us. 

2.  Exceptions  2,  6,  and  6  are  Intended  to 
p<Aut  out  tbe  error  of  the  clroult  judge  in  al- 
lowing three  vritnesscs,  McCants,  Hipp,  and 
Wise,  to  testify  as  to  tiie  highest  price  paid 
for  cotton  between  the  dates  ot  17tb  Janu- 
ary, 1896^  and  time  of  trial,  while  appelant 
claims  that  plaintiff  could  not  recover  more 
than  the  value  of  cotton  at  tiie  time  <rf-ddlv- 
ery,  17tii  January,  1896,  wltb  interest  tiiere- 
on  from  that  date.  If  there  was  error  in  ad- 
mitting this  testimony.  It  was  cured  by  the 
charge  of  the  judge  to  the  jury,  for  he  di- 
rected the  jory  In  these  wwta:  "S<^  after 
all,  what  an  yon  to  find  here?  Has  the 
plaintiff  made  out  his  case  the  prepondet^ 
ance  of  the  evidence?  If  so,  you  must  And 
bis  damages,  the  vahis  of  the  cotton  at  the 
tims,  under  tbe  w^i^ts  laid  down- in  Jihei 
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ccnttract'*  (Italics  onn.)  The  verdict  shoTra 
tbat  tbe  Jury  responded  to  this  direction  of 
the  circuit  Judge.  Hence,  If  error  In  the  ad* 
mission  of  the  testimony  looking  to  a  differ* 
ent  ctmclusiont  It  was  abundantly  cured  by 
the  charge  of  the  circuit  Judge,  and  under 
our  well-known  rules  we  will  not  consider 
what  has  become  a  mere  abstract  questltm, 
and  therefore  the  exceptions  are  overruled. 

Second.  Did  the  circuit  Judge  err  In  refus- 
ing motion  for  a  nonsuit?  We  have  given 
care  to  the  four  grounds  submitted  tar  the 
nonsuit  Ai^iellant's  difficulty  occurs  from 
tbe  evidence  here  submitted.  The  ware* 
house  receipt  given  B.  J.  HcOarley  ft  Oo. 
to  the  Loan  &  Exchange  Bank  at  the  direc- 
tion ot  th.e  i^ntlffs  was  only  fOr  162  bales, 
and  did  not  Include  the  8  lost  bales.  Hence 
It  conld  not  be  said  that  In  law  tlUe  was 
passed  to  the  Lmn  &  Exchange  Bank  for  the 
three  bales  which  were  not  Included  In  the 
warehouse  receipt,  by  that  rectipt.  So  far 
as  tbe  bin  of  lading  transfwred  the  owner- 
ship ct  the  whole  MS  bales  of  cotton,  Includ- 
ing the  S  whldi  were  lost  while  hi  de- 
fendant's hands,  that  would  be  true  If  the 
blU  €t  lading  was  transferred  to  the  Loan  & 
Exchange  Bank  1^^  D.  ffipp  &  Co.  absolutely, 
but  It  must  be  rememb^ed  that  the  evidence 
In  this  case  tended  to  establish  the  fact  that 
such  transfer  of  the  tblll  of  lading  to  tbe 
Loan  &  Exchange  Bank  was  only  as  a  se- 
curity fnr  money  borrowed,  converting  the 
transfer  of  the  bill  ot  lading  of  the  166  bales 
to  be  a  mere  security  for  mon^  borrowed 
of  the  bank  by  D.  Hipp  &  Go.,  and  that  the 
cotttm  was  sold  in  Jnn^  1806,  by  H^p  ft  Oa, 
and  paid  for  by  that  bank;  thus  evldeiu^ng 
that  the  title  to  sncb  cotton  was  In  said  D. 
Hipp  ft  Co.  Frequently,  In  commerdal 
transactions,  these  transfers  are  not  Intended 
to  be  absolute  transfers  of  ownership  In  the 
property  covered  by  Uie  bill  oT  lading  as  be- 
tween the  traiuferror  and  transferee.  In  tbe 
case  at  bar,  there  arising  quesUona  of  fact  In 
regard  to  these  matters  to  which  testimony 
had  been  Introduced,  It  would  have  been  Im- 
proper for  the  circuit  Judge  to  assume  to 
pass  upon  such  facta.  They  were  tor  the 
Jury. 

The  third  ground  tor  nonsuit  would  have 
presented  a  very  nice  and  highly  Interesting 
point  of  law,— very  mnoh  the  delicate  ques- 
tions submitted  In  Shears  v.  Railroad  Oa,  11 
&.  0.  158,— If  the  facts  In  evidence  had  sus- 
tained tbe  proposition.  In  the  case  Just  cit- 
ed the  railroad  bad  unloaded  the  goods  from 
thehr  cars,  and  placed  them  In  storage  tn 
their  depot  at  Union,  where  the  goods  were 
destroyed  by  fire.  Tbe  question  there  was, 
did  tbe  railroad  hold  these  goods  as  oHnmon 
carriers  or  as  warehousemen?  Such  Is  not 
tbe  question  at  bar.  The  defendant  railway 
company  retained  the  cotton  sealed  In  tbe 
same  cars  In  which  It  was  transported,  and 
there  was  nd  evidence  tbat  the  whole  num- 
ber of  bales  was  ever  trane^rorted  by  tbe 
defendant  company  to  tbe  point  of  destina- 


tion,—dty  ot  Columbia,— except  the  mere  fact 
tbat  tbe  cars  reached  tbat  dty  stlU  sealed. 
Tbe  Jury  akme  was  competent  to  tuiss  upon 
the  taict  whether  tbe  whole  166  bales  bad 
been  actually  transported  to  the  dty  of  Co- 
lumbia. We  are  not  prepared  to  hold  that 
a  railroad  can  transfwm  Its  liability  as  a 
common  carrier  to  that  ot  a  warehouseman 
by  simply  retaining  the  goods  transported, 
after  reaching  the  point  of  destination,  in  the 
same  cars  In  which  tbe  goods  wne  shipped 
and  transported,  ^e  idea  of  a  war^uKtse 
seems  to  be  bottomed  upon  some  structure, 
m  building,  or  place  <tf  storing,  into  which 
goods  are  deposited  tty  the  common  carrier 
after  reaching  the  point  designated  as  tbe 
terminal  point  of  shipment  We  do  not  mean 
that  cars  may  not  be  made  a  warehouse,  but 
we  do  mean  to  say  tbat  a  car  in  which  goods 
are  shipped,  and  from  which  tbe  goods  are 
never  transferred,  but,  on  tihe  contrary,  are 
left  Intact  therein,  cannot  be  considered  and 
held  a  war^ouse  In  the  ejm  of  the  law. 

As  to  the  fourth  ground  of  ntnuralt,  we  can- 
not say  that  tbe  circuit  Jwlge  erred  In  re- 
fusing to  make  an  order  of  nonsuit  merely 
because  there  was  such  a  clause  In  the  con- 
tract as  Is  set  out  here.  We  repeat  that  there 
was  no  other  proof  that  tbe  defendant  a.ppel- 
lant  had  brought  on  Its  cars  the  three  bales 
ot  cotton  lost  to  the  dty  of  Cdnmbia,  exc^t 
tbat  the  car  reached  the  dty  sealed.  All 
such  matters  are  for  tbe  Jury,  and  not  for 
tbe  circuit  Judge. 

The  dghth  ground  of  appeal  seems  to  us  to 
be  met  by  tbe  foregoing  views  oa  the  motion 
tor  a  nonsuit  and  Is  overruled. 

8.  Did  the  drcult  Judge  err  In  his  charge 
to  tbe  jury? 

First  Was  there  error  as  pcdnted  out  in 
the  ninth  exception?  It  seema  to  us  that  the 
charge  was  good'  law,  where  applied  to  tbe 
evidence  In  this  cause.  There  ires  no  change 
in  tbe  CMidltlon  ot  the  goods  shipped  when 
tbe  city  of  ColumMa  was  reached.  Tbe  cotton 
was  still  kept  In  tbe  cars.  Only  the  freight,  or 
charges,  ot  a  common  carrier  were  ever  de- 
manded 19'  the  appellant  nie  dellv^  of 
the  cotton  shipped  to  tbe  South  Can^a 
Railway  Company  was  In  tbe  cars  m  which 
It  had  been  wIginaUy  shipped  after  nearly 
an  Interval  Of  80  days  from  date  of  reaching 
destlnatlfni  and  date  of  Its  dellvray.  We  do 
not  mean  to  say  that  Ibe  defendant  railroad 
'  might  not  If  it  bad  seen  proper*  have  placed 
this  cotton  In  a  warehouse,  and  charged  for 
same,  but  tbe  evidence  showv  conclusively 
that  no  such  thing  happened  «r  was  contem- 
plated.  Strlctiy  speaking,  there  was  no  ne- 
cessity for  this  charge.  We  presume  It  was 
made  btoiuse  tbe  appellant  Intiated  that  It 
was  sued  m  a  conmum  carrier,  and  not  as  a 
warehonsnnan.  But  there  was  no  testimony 
tbat  the  cotton  bad  even  been  unloaded  and 
stored  by  the  defendant,  and  tbe  drcult 
Judge  might  v&ry  weQ  have  stated  that  there 
was  no  testimony  before  the  court  on  the  sub- 
ject 'of  a  warehouse  or  wftotiiffraemui.  and 
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contented  bimself  therewith,  going  no  fur- 
ther. 

Second.  In  exceptl<»i  10  the  appellant  con- 
tends that  the  circuit  Jnd^e  erred  In  stating 
to  the  jury  that  before  the  liability  of  ware- 
bo  use  man  can  exist,  or  a  person  assume  the 
charactn  of  a  warehouseman,  "there  must 
be  shown,  to  wit,  there  must  be  a  ware- 
house, there  must  be  a  delivery  to  that 
warehouse,  and  the  character  of  the  common 
carrier  most  hare  ended."  Appellant  snb- 
mlts  that  the  liability  of  a  common  carrier 
"and  that  of  a  warehouseman  may  be  chan- 
ged, although  there  may  actually  exist  no 
warehouse,  or  detlvery  to  any  war^ouse,  pro- 
vided the  goods  are  retained  and  kept  by 
the  railroad  company  or  common  carrier  at  a 
place  and  In  a  manner  sanctioned  by  its 
usage  and  practice,  and  known  to  and  ac- 
quiesced in  by  the  sU^vper  and  the  public." 
As  before  remarked,  we  do  not  see  bow  there 
can  be  any  question  of  warehouseman  In  the 
case  at  bar.  ^ere  was  no  change  In  the 
rrcq>erty  from  the  cars  In  which  It  was  trans- 
ported, and  from  which  d^Irery  was  made. 
How  could  there  be  any  satisfactory  conclu- 
sion as  to  what  was  stwed  as  a  warehouse- 
man when  goods  were  not  changed  from  the 
car  In  which  the  same  were  transported? 
There  must  be  an  Initial  point  In  tiie  matter  of 
UabQlty  as  a  warehouseman,  and  this  ItiIMhI 
point  Is  the  moTeinent  of  storage:  We  have 
already.  In  a  measure,  Indicated  our  views  on 
this  subject 

Third.  The  drcnU  judge  Is  charged  with 
errw  In  having  failed  to  make  the  requests 
to  charge,  from  whaj;  we  have  already  said, 
there  Is  no  error  char^reable  to  the  circuit 
judge  In  not  making  these  charges.  Be- 
Bldee,  It  assumed  as  a  fact  that  the  cotton 
reached  Its  destination  on  23d  December, 
189&. 

It  is  the  judgment  ot  this  court  that  the 
Judgment  <hC  the  circuit  court  be  aflOrmed. 

<6i  s.  a  sn) 

BBNDEB  V.  BOSS  et  aL 
<Sq>reme  Court  of  South  OaroMna.  J-aSj  28, 
1897^ 

LaHDU»D  AMD  TKHAST—EXaagSm  DiSTRBBS. 

The  statute  of  Marlbridge,  adopted  In  Soath 
Carolina  in  1712  (2  &t  at  Large,  ^18),  giving  a 
cause  of  action  to  a  tenant  for  unreasonable  and 
excesalTe  distress  tot  tent,  is  no  longer  In  force, 
and  the  landlord's  right  to  distrain  all  the  ten- 
ant's  ivoperiT  on  the  iwemises  is  tmrastricted. 

Appeal  from  common  pleaa  drcnlt  oonit  of 
Charleston  oonnly;  D,  A.  Tiownaend,  Judge. 

Action  by  John  F.  Bender  i^Ealnat  Mary 
Jane  Boss  and  another.  A  dMnurrer  to  tlie 
comi^alnt  was  sustained,  and  plaintiff  ap- 
peals. AESnned. 

Thomas  B.  Curtis  (W.  8t  Jnllen  Jorey,  ot 
counsel),  for  appellant  McCra^s  ft  Bacot, 
for  respondents. 

POPS,  J.  TtxlB  action  was  begun  by  the 
service  of  a  summons  and  compliOut  upon  the 


defendants  on  th&2d  day  of  September,  lS9i;, 
"and  Is  an  action  for  damages  sustained  by 
reason  of  unreasonable  and  excessive  dis- 
tress." The  quotation  la  made  from  the 
case.  It  seems  that  the .  plaintiff  was  the 
owner  of  a  hobbyhorse  "merry-go-round," 
and  while  In  the  city  of  Charleston  In  this 
state  rented  a  parcel  of  land  from  the  defend- 
ant Boss  upon  which  to  operate  the  same. 
Owing  the  defendant  Boss  $27.50  for  rent  In 
arrear,  the  defendant  De  GraCferelly  as  her 
balUff,  under  a  distress  warrant  for  rent  in 
arrear,  seized  the  property  of  the  plaintiff  on 
said  premises,  which  Be  alleged  was  of  the 
value  of  $1,985.50,  and  sold  the  same;  the 
proceeds  of  such  sale  only  paying  the  rent 
and  the  expenses  Incident  to  the  seizure  and 
sale  thereof.  The  sale  was  made  In  April, 
1896,  and  afterwards  this  action  was  begun 
to  recover  $5,000  damages  for  that  such  sei- 
zure under  distress  for  rent  was  unreason- 
able and  excessive.  The  complaint  set  out 
the  foregoing  facts.  The  answer  of  defend- 
ants was  a  general  denial.  The  action  came 
on  for  trial  before  his  honor  Judge  Town- 
send  and  a  Jury  on  the  25th  day  of  November, 
1896.  The  defendants  submitted  the  follow- 
ing demurrer:  "The  defendants  demur  to 
the  complaint  herein,  and  object  that  It  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  therefore  move  to  dismiss  the 
same,  upon  the  ground  that  so-called  "unrea- 
sonable and  excessive"  distress  Is  no  Injury, 
and  consequently  no  action  lies  therefor  In 
this  state.  The  circuit  judge  sustained  the 
demurrer,  and  passed  an  order  to  that  effect, 
together  with  a  dismissal  of  the  complaint 
Thereupon  the  plaintiff  appealed  to  this 
court  upon  five  exceptions  which  raise  two 
questions:  First  That  his  honor  was  In  er- 
ror in  holding  that  the  stetute  of  Marlbrldge 
was  not  now  of  force  In  this  state.  Second. 
That  his  honor  erred  In  dismissing  the  com- 
plaint even  If  the  statute  of  Marlbrldge  was 
not  now  of  force  In  this  state,  for  that  In  his 
complaint  the  plaintiff  had  alleged  a  loss  or 
damage  to  his  property  by  the  defendants  In 
a  wrongful  way,  and,  therefore,  was  entitled 
to  a  hearing  In  court  theieon. 

Is  the  statute  of  Marlbrldge  of  force  now 
In  this  state?  The  pertinency  of  this  ques- 
tion to  plalntifTs  action  Is  evident  the  mo- 
ment It  Is  remembered  that  under  the  com- 
mon law  there  Is  no  restriction  upon  the 
landlord's  right  to  distrain  for  his  rent  all  of 
the  tenants'  property  on  his  premises.  It 
was  to  remedy  this  evil  that  the  statute  of 
Marlbrldge  (52  Hen.  III.,  c.  4)  was  enacted. 
"He  that  taketh  a  great  and  unreasonable 
distress  shall  be  grievously  amerced  for  the 
excess  of  such  distress."  This  £)ngllsh  statute 
was  made  of  force  lu  this  state  In  the  year 
1712  (2  St.  at  Large.  418),  and  so  remained 
operative  until  the  year  1868  it  was  pro- 
vided; "Sec.  20.  Distress  for  nonpayment 
of  rent  as  heretofore  existing  is  abolished." 
14  St  at  Large,  106,  wMch  was  re-enacted. 
I  in  tiie  same  word;8,  In  the  Bevlsei^  Statutes 
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passed  In  the  year  1872.  See  page  486,  c.  84. 
I  IS.  By  thU  legislation,  all  laws,  common 
and  statnte,  proTlding  for  distress  for  rent  In 
this  state,  were  abolished,  "nxln  state  of  the 
law  contlnned  on  ill  the  year  1877,  bnt  In 
that  year  It  was  enacted  by  the  general  as- 
sembly of  this  state  that  "the  first  ten  words 
of  section  20  of  an  act  to  regulate  attach- 
ments, approved  September  24,  1868,  be 
stricken  out,  and  the  rights  and  remedies  In 
such  cases  existing  before  the  passage  of 
said  act  are  hereby  restored."  16  St  at 
Large,  261.  By  this  legislation.  In  Mobley  t. 
Dent,  10  B.  C.  471.  It  was  decided  that  the 
whole  law  touching  and  r^culating  distress 
tor  rent  as  it  existed  prior  to  September,  1868, 
In  this  state  was  fully  restored.  The  stat- 
ute of  Marlbiidge  was  thus  restored  to  our 
law.  The  general  assembly  In  1878  (16  St 
at  Xjarge,  511)  enacted  as  follows:  "An  Act 
to  Restore  the  Remedy  of  Distress  for  Rent" 
"Be  it  enacted,"  etc.,  "that  section  15,  chap- 
ter IxxxiT.  of  the  General  Statutes  and  so 
much  of  chapter  cxlrll.  as  repeals  an  act  for 
the  better  security  of  rents  and  to  prevent 
frauds  committed  by  tenants,  made  of  force 
In  tills  state  on  the  twelfth  day  of  Decemt>er 
In  tihe  year  of  our  Lord  one  thousand  seven 
hundred  and  twdve,  be  and  the  same  are 
hereby  repealed;  and  the  said  act  entitled 
'An  act  for  the  better  security  of  rents,  and 
to  prevent  frauds  committed  by  tenants,'  is 
hereby  re-enacted  and  made  of  force  In  this 
state:  provided  that  no  property  shall  be 
seized  under  a  distress  warrant  for  rent  ex- 
cept snch  as  belongs  to  the  tenant  In  his  own 
right."  Section  15  of  chapta  S4  of  the  Gen- 
eral Stetutes  of  1872  has  already  been  stated, 
l^at  part  of  chapter  147  of  the  General  Stat- 
utes of  1872  referred  to  In  the  act  Just  quoted 
In  its  entirety  ts  the  repeal  of  the  act  of  1712 
by  its  title,  to  wit;  "An  act  to  put  in  force 
in  this  province  the  several  statutes  of  the 
Kingdom  of  England  or  South  Britain  there- 
in particularly  mentioned."  This  act  of  1712 
contained  the  stetute  of  MarU>rldge  and  the 
statnte  of  8  Anne  in  relation  to  distress  for 
rents.  Thus  it  appears  that  the  act  of  1878 
only  restored  so  much  of  chapter  147  of  the 
General  Stetutes  as  covered  the  statute  of  8 
Anne,  and  left  out,  as  if  by  intention,  any 
reference  to  the  statute  of  Marlbridge.  Ap- 
pellant suggests  that  this  is  no  real  difficulty, 
because  the  act  of  1877  had  already  restored 
the  statute  of  Marlbridge  to  the  statutes  of 
this  state  In  full  force  and  vlrtne.  But  the 
re^ondents  reply  to  this  argum^t  that  the 
language  of  the  act  of  1878  excludes  any  such 
conclusion,  and,  even  if  it  was  left  In  doubt 
what  the  Intention  of  the  legislature  really 
was  in  this  connectlfMi,  that  the  General  Stet- 
utes, whicb  were  enacted  as  an  act  by  the 
general  assembly  In  the  year  1882,  in  chapter 
59,  bgr  the  several  sections  therein  contelned, 
re-enact  some  of  the  English  stetutes  on  the 
subject,  but  do  not  re-enact  the  stetute  of 
Marlbridge;  and  In  section  2738  the  common 
Uv,  not  rcqpealed  m  amended.  Is  continued 


of  force  here,  and  in  section  2739  "all  acts 
and  parts  of  acts,  tlie  provisions  whereof  are 
re-enacted  In  tills  act,  or  are  inconsistent  with 
or  repugnant  to  this  act  are  hereby  repealed." 

It  seems  to  us  that  the  legislative  intent  u 
repeal  the  stetute  of  Marlbridge  ts  evident 
and,  therefore,  without  pursuing  the  subject 
any  further,  we  may  say  that  we  are  satis- 
fled  with  the  conclusion  of  the  circuit  judge. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(N  a.  c.  SKI 

NICHOLSON  V.  GOnSAB. 
(Supreme  Court  of  South  Carolina.   July  28, 
1897.) 

Wills— CosBTBUOTioH—CoimNOBiiT  jjn»  Vasrsv 

RBM&IHDBRa 

LUndn  a  will  devMog  testatoi'a  phatatiao 

to  his  wife  for  life,  the  property  ta  remain  in  its 
present  condiUoD  daring  that  period,  and  aXtet 
her  death  "to  be  equally  divided  among  my  chil- 
dren that  may  be  aUve  at  that  time.'^  etc.  ttw 
children  taice  contingent  remainders. 

2.  A  secood  provision,  that  if  testetor'a  diildren 
"cannot  star  on  the  place  togeth^,"  certain  net- 
sons  named  should  care  for  them,  and  be  their 
gnardians,  "to  receive  and  pay  over  te  then 
what  ma7  be  ocaning  to  them  ot  my  estate*"  givei 
the  children  vested  remainders  upon  the  remoTsl 
of  either  from  the  plantation. 

8.  Evm  if  the  second  clause  does  not  give  the 
diildren  vested  remainders  on  tlw  happening  of 
the  contingency  named  therein,  the  death  of  all 
but  one  of  them,  unmarried  and  childless,  and  a 
deed  from  mch  snrvivor  and  the  widow  of  their 
xespectiTe  interests,  passes  to  Oe  grantee  ao 
abaolnte  estate  in  fee. 

Appeal  from  common  pleas  circuit  court  of 
Chester  county;  L  D.  Wltherepoon,  Judge. 

Suit  by  Sarah  G.  Nicbolstm  against  John  G. 
Oousar.  submitted  under  the  Code,  to  obtain 
the  ccmstructlon  of  a  will.  From  the  judg- 
ment defendant  apiteals.  Affirmed. 

The  following  are  the  papers  referred  to  In 
the  opinion: 

Judge  Wltherspora  rendered  the  following 
decree,  to  wit: 

"This  Is  a  controversy  without  action,  sab- 
mltted  by  cooseat  of  parties,  under  sectioa 
874  of  the  Code.  It  appears  from  the  agreed 
stetement  ot  fActs  that  one  BUhn  lomn  died 
testate  In  1S75,  sdsed  and  possessed  oC  190 
acres  ot  land  In  the  coimty  aforesaid,  and 
leaving  surviving  his  widow,  Maria,  who  sub- 
sequently Intermarried  with  me  MUts.  and 
three  sous  named  in  testator's  wIU.  Two  ot 
testator's  sons  have  since  died  intestate  and 
unmarried,  leaving  as  their  heirs  at  law  the 
said  widow  and  Robert  Lyxm.  the  snrviTin^ 
son,  both  of  whom  are  still  living.  After  prw 
vldlng  for  the  payment  of  his  debts,  testator 
devised  the  190  acres  of  land  as  fc^ws:  'I 
will  and  direct  that  the  plantetiop  and  stoc^ 
remain,  and  aU  things  belonging  to  the  amine, 
as  it  is,  subject  to  necessary  changes  to  keep 
up  the  place,  as  may  be  judged  by  my  execu- 
tors (whose  name  will  hereinafter  be  mentim- 
ed),  and  is  to  remain  so  during  my  wife's  Uie- 
time,  uid  after  her  death~the  property  and 
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money  of  my  estate  Is  to  be  equally  divided 
among  my  children  that  may  be  alire  at  the 
time.'  Testator  then  states  that  he  has  con- 
tracted to  sell  100  acres  of  the  land,  and  di- 
rects his  executor  to  make  title  on  payment 
of  the  purchase  money.  The  testator  also  ap- 
pointed guardians  for  his  three  sons  to  re- 
ceive, and  pay  over  for  the  benefit  of  may  be 
coming  to  them  of  my  estate.'  In  Febmary, 
1888,  Robert  Lynn,  the  sorvlvlns  son.  execut- 
ed to  the  plaintiff  a  mortgage  of  the  190  acres 
of  land,  to  secure  a  loan  by  plaintlCE  of  $600. 
On  the  7th  of  Decembo-,  1889,  the  plalntUT 
traught  from  Maria  Miller,  the  testator's  wid- 
ow, 'all  her  right,  title,  and  Interest,  whether 
an  estate  for  life,  estate  in  dow^,  or  of  inher- 
itance, or  any  other  estate  of  any  kind  of 
-which  I  may  have  In  said  lands,'  In  considera- 
tion of  f 260.  In  October,  1890,  under  proceed- 
ings In  foreclosure,  and  by  order  of  court,  'all 
the  right,  title,  and  Interest  of  the  said  Robert 
liynn  In  the  mortgaged  premises,  whether  an 
estate  in  fee  dmple,  for  life,  or  In  remainder,' 
was  sold  and  purchased  by  the  plaintiff,  who 
has  contracted  to  sell  the  190  acres  of  land  to 
the  defendant,  John  O.  Cousar, 

"As  some  doubt  has  been  expressed  wheth- 
er plaintiff  could  convey  to  the  defendant  a 
good  title,  the  object  of  this  submission  Is  to 
have  the  matter  Judicially  determined  wheth- 
er the  plaintiff  has  acquired,  and  can  convey 
to  the  defendant,  a  fee-elmple  title  to  the  land. 
It  was  decided  in  Nicholson  v.  Drennan,  35  S. 
G.  333,  14  S.  B.  719,  tbat  Maria,  the  widow  of 
testator,  took  an  estate  for  life  In  the  land  by 
implication.  As  plaintiff  has  already  acquir- 
ed the  widow's  estate  for  life,  the  question 
Arises,  what  estate  does  the  surviving  son, 
Bobert  Lynn,  take  In  the  land  under  the  will? 
Is  It  a  vested  or  a  contingent  remainder?  If  a 
-vested  remainder,  then  plaintiff  has  acquired 
all  of  the  title  to  the  land  of  which  testator 
died  seised  and  possessed.  The  law  favors 
vested  remainders,  and  no  remainder  will  be 
eonstrued  to  be  contingent  which  may  be 
deemed  vested,  consistent  with  the  testator's 
Intention  and  the  rules  of  law.  But  where 
contingent  remainders  have  been  clearly  creat- 
ed by  the  language  employed  by  testator,  they 
must  be  sustained,  under  the  well-established 
rules  of  law.  Persons  have  the  right  to  dis- 
pose of  their  pr<q)erty  by  will  as  they  see  prop- 
er, so  long  as  they  keep  within  the  roles  of 
law.  What  is  the  distinctdm  between  a  vest- 
ed and  a  contingent  remainder?  A  vested  re- 
mainder Is  one  which  is  limited  to  an  ascer^ 
tained  person  in  being,  whose  right  to  the  es- 
tate is  fixed  and  curtain,  and  does  not  depend 
upon  the  happening  of  any  future  event,  but 
-whose  enjoyment  in  possession  Is  postponed  to 
Bome  future  time.  A  contingent  remainder 
ie  one  which  Is  limited  to  a  person  not  In  be- 
ing, or  not  ascertained,  or,  If  limited  to  an 
Ascertained  period,  It  is  so  Umlted  that  his 
right  to  the  estate  d^>ends  upon  some  con- 
tingency in  future.  It  Is  not  so  much  the  un- 
certain^ of  the  estate  In  future,  but  the  un- 
certainty of  the  right  to  such  enjoyment,  which 


makes  the  difference  between  the  two  kinds 
of  remainders.  Faber  v.  Police,  10  S.  C.  387. 
What  Is  the  result  of  the  application  of  these 
tests  to  the  provisions  of  the  will  above  quot- 
ed? The  estates  devised  passed  out  of,  and 
were  created  at  the  time  of,  the  testator's 
death.  There  is  no  language  employed  indi- 
cating testator's  Intention  to  give  the  remain- 
der-men any  right  to  an  estate  in  the  land 
until  the  death  of  his  widow.  After  her  death 
[the  widow]  the  will  provides:  The  property 
and  money  of  my  estate  is  to  be  equally  di- 
vided among  my  dilldren  that  may  be  alive 
at  the  time:*  In  plain  language  testator  ex- 
presses his  Intention  and  purpose  that  his  chil- 
dren should  not  take  any  estate  In  the  land  as 
remainder-men  until  the  death  of  bis  widow 
and  the  termination  of  the  life  estate.  When 
this  period  arrives,  who  can  take  as  remain- 
der-men? Only  sudi  of  his  three  sons,  If  any, 
'as  may  be  alive  at  the  time';  referring  to  the 
d^ath  of  the  widow.  Thus  it  win  be  observ- 
ed that  by  the  express  tmns  of  the  win  the 
estate  in  remainder  Is  limited  both  to  dubious 
and  uncertain  persons,  and  upon  an  unoMtain 
future  event  I  conclude  that  Robert  I^ynn, 
testator's  surviving  son,  can  only  take  a  con- 
tingent remainder  under  the  will  should  he 
survive  the  testator's  widow.  Testator  has  not 
contemplated,  and  ther^ore  has  failed  to 
make,  any  disposition  of  the  estate  in  remain- 
der. In  the  event  that  all  of  his  three  sons 
should  predecease  his  widow.  The  court  can- 
not undertake  to  supply  such  (xnlsslon,  and  in 
the  event  of  Robert  Jjym'B  death  before  the 
widow,  the  hdrs  at  law  of  EUhu  Lynn  at  the 
time  of  his  death  would  be  entitled  to  such  es- 
tate in  remainder  as  Intestate  prtq>erty,  ac- 
cording to  the  statute  of  dlstUbntlons.  Should 
the  estate  in  remainder  become  Intestate  prop- 
erty, owing  to  Robert  Lynn's  predeceasing  the 
widow,  then,  at  the  death  of  the  widow,  her 
heirs  and  the  heirs  of  Robert  Lynn,  the  only 
parties  who  could  then  make  claim  to  the  es- 
tate in  remainder  would  be  forever  barred 
and  estopped  by  the  deeds  of  conveyance  of 
their  respective  ancestors  from  disputing  plain- 
tiff's title  to  the  land. 

"I  conclude,  and  It  Is  hereby  adjudged,  that 
the  plaintiff  has  acquired  a  fee-simple  title  to 
the  190  acres  of  land  by  the  purchase,  for 
a  valuable  consideration,  of  the  respective 
rights,  titles,  and  interests  In  the  land  of 
Maria,  the  widow,  and  of  Robert  Lynn,  the 
surviving  cUld,  of  the  testator  BUhn  Lynn. 
Having  adjudged  that  the  plaintiff  has  ac- 
quired the  fee-simple  title  to  the  190  acres  of 
land,  I  do  not  feel  authwized,  under  the  terms 
of  submission,  to  make  any  farther  wder  In 
the  iH-emises." 

Defendant's  Exceptions: 

"Please  take  notice  that  the  defendant  ap- 
peals to  the  supreme  court  of  the  said  state 
from  the  decree  of  the  Moo.  I.  D.  Wlther- 
spoon,  circuit  Judge,  made  herein  on  the  8th  of 
May,  1897,  on  the  foUowii^  grounds,  to  wit: 
(1)  Because  his  honor  found  that,  aMiooi^ 
Bobcat  l4nn  took  a  conttivent  reiqalndw  In 
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the  said  land,  the  plaintiff  baa  a  fee-slmple 
title  therein.  (2)  Because  his  hMwr  found 
that,  In  the  ev^t  at  the  death  of  Robert  Lynn 
before  the  death  of  Maria,  the  widow,  the 
Inheritance  would  go  to  the  heirs  at  law  of 
EUhu  Ljmx  at  the  Ume  of  his  (EHhu'8)  death; 
whereas  he  should  hare  held  that  In  such 
event  the  Inheritance  would  go  to  such  per- 
sons as  might  be  heirs  at  law  of  Bllhu  Lynn 
at  the  death  of  Maria,  his  widow,  and  the 
life  tenant,  to  wit,  the  collateial  next  of  kin 
of  EUbu  Lynn.  (3^  Because  his  honcv  did 
not  hc^d  that  plaintiff  bad  only  a  title  for  the 
life  of  Maria,  the  widow,  and  the  remainder 
In  fee,  contingent  upon  the  surriTal  of  the 
widow  by  Robert  (4)  Because  his  honor  held 
that  the  contingent  remainder  In  Robert  Lynn 
was  transfouble,  eT6n  by  cetappel,  betxve  it 
should  be  vested." 

Notice  of  Respondent: 

"Please  take  notice  that  at  the  hearing  of 
this  cause  in  the  supreme  court  the  attorney 
for  respondent  will  ask  to  have  the  decree  of 
Judge  WItherspoon  affirmed,  on  the  further 
ground  that  the  r»nalnder  to  Ellhu  Lynn's 
sons  was  a  Tested,  and  not  a  contingent,  re- 
mainder." 

Geo.  W.  Gage,  for  appellant  B.  P.  Hamil- 
ton, for  respondent 

POPB,  J.  This  cause  was  submitted  to 
Judge  WItherspoon  under  section  874,  Code 
CIv.  Proc.,  and  Involved  the  validity  of  a  pro- 
posed deed  In  fee  simple  from  the  plaintiff  to 
the  defendant  for  a  tract  of  laud,  containing 
100  acres,  and  situate  In  Chester  county.  In 
this  state.  The  admitted  facts  underlying 
the  controversy  were  about  these:'  Bllhu  J. 
Lynn  departnd  this  life  in  1875,  leaving  of 
force  bis  last  will  and  testament  the 
terms  of  which  the  testator  provided,  among 
other  things:  "That  the  plantation  and  stock 
remain,  and  ail  other  things  belonging  to 
the  same,  as  It  Is,  subject  to  necessary  chan- 
ges to  keep  up  the  place,  as  may  be  Judged 
by  my  executor  [James  Drennan],  and  Is  to 
remain  so  during  my  wife's  lifetime,  and  aft- 
er her  death  the  property  and  money  of  my 
estate  Is  to  be  equally  divided  among  my 
children  that  may  be  alive  at  that  time. 
•  •  •  If  It  turns  out  that  my  children  can- 
not stay  on  the  place  together,  it  Is  my  will, 
and  also  my  request  that  Mr.  Harvey  Dren- 
nan should  take  my  two  oldest  iMyu,  and 
take  care  of  them,  and  I  also  appoint  him 
their  lawful  guardian,  to  receive  and  pay 
over  to  them  what  may  be  coming  to  them 
of  my  estate.  I  also  request  my  sister.  Nancy 
Miller,  to  take  my  son  Robert  and  take  care 
of  him  as  long  as  he  may  live,  U  necessary, 
and  I  appoint  her  his  lawful  guardian,  to  re- 
ceive and  pay  out  what  money  may  be  com- 
ing to  him  of  my.  estate."  That  said  testa- 
tor had  as  his  real  estate  the  plantation  here- 
inbefore referred  to.  That  his  wife,  Maria, 
and  three  aona  by  a  previons  marriage,  and 
one  BOD,  ti»  Gblld  of  Uie  said  Maria,  were  the 


heirs  at  law  of  the  said  testator.  That  the 
two  sons  of  the  first  marriage,  of  whom  Mr. 
Harvey  Drennan  was  appointed  guardian, 
and  his  son  by  his  intermarriage  with  his  last 
wife,  Maria  Lynn,  all  died  unmarried  and 
childless.  That  Maria  I^pm  as  widow,  and 
Robert  Lynn,  the  son, .alone  now  survive. 
That  Maria  Lynn  married  one  Miller,  and  re- 
moved off  from  testator's  lands.  That  in 
February,  1889,  the  son  Robert  Lynn  pro- 
cured a  loan  from  the  plaintiff,  Sarah  G. 
Nicholson,  of  $600,  and  to  secure  the  pay- 
ment thereof  made  a  deed  by  way  of  mort- 
gage of  the  whole  190  acres  of  land  in  regu- 
lar form,  and  purporting  to  carry  the  fee. 
That  In  1890  the  mortgage  was  foreclosed, 
and  the  land  purchased  by  the  plaintiff,  Sa- 
rah G.  Nicholson.  That  on  the  7tb  day  of 
December,  1889,  Sarah  G.  Nicholson,  for  a 
valuable  consideration,  received  a  deed  from 
Maria  Miller,  form^ly  Lynn,  wherein  she, 
the  said  Maria,  conveyed  lu  fee  simple  "all 
her  right,  title,  and  Interest  whether  an  es- 
tate for  life,  estate  in  dower,  or  of  Inherit- 
ance, or  any  other  estate  of  any  kind,  which 
she  had,  or  may  have,  In  said  lands."  That 
Robert  Lynn  and  the  said  Maria  Miller  are 
still  alive.  That  the  plaintiff  and  defend- 
ant are  not  agreed  as  to  the  estate  of  the 
said  Robert  Lynn  In  said  lands,  and  ask  tor 
a  construction  of  the  said  will  of  the  said 
Ellhu  Lynn.  The  cause  came  on  to  be  heard 
before  his  honor  Judge  WItherspoon,  by 
whose  decree  It  was  held  that  the  plaintiff 
had  acquired  the  fee  simple  to  said  lands. 
This  decree  will  be  reported,  and  also  the 
defendant's  exceptions,  as  w^  as  the  addi- 
tional ground  for  affirmance  ot  such  decree 
by  the  respondent. 

It  Is  needless  to  attempt  a  discussion  of 
the  grounds  of  appeal  seriatim.  Their  ob- 
ject win  be  entirely  sul»erved,  we  think,  by 
the  method  we  shall  adopt  In  disposing  of 
them.  The  circuit  Judge  was  correct  In  pro- 
nouncing the  estate  created  In  the  children 
of  Ellhu  Lynn,  after  the  falling  lu  of  the 
Hfe  estate  carved  out  by  such  testator  for 
his  widow,  Maria  Lynn,  who  has  since  in- 
termarried with  one  Miller,  to  be  contingent 
remainders.  The  aothoiities  he  cites  support 
this  proposition.  But  we  think  this  conclu- 
sion of  the  circuit  Judge  must  be  limited  to 
that  disposition  by  testator  in  his  will  In 
which  he  contemplated  the  widow  and  all 
his  children  being  able  to  live  togeth^  upon 
his  lands,  ^le  will,  when  closely  examined, 
will,  we  think,  show  that  the  testator  con- 
templated a  second  state  or  condition  of  bis 
estate,  and  an  entirely  different  result  if 
that  latter  condition  should  prevail.  In  ef- 
fect be  provides  in  his  will:  First  His  wid- 
ow and  children  ahaU  all  continue  to  live  up- 
on bis  plantation,  using  the  property  tnere- 
wltb  connected,  and  that  his  wife  should 
liave  a  life  estate  In  his  lands,  and  the  fee 
thereafter  should  vest  in  his  children  who 
should  be,  alive  at  the  death  of  his  widow. 
Second.  That  tt  It  abonld  so  h^^ken  that  bis 
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chOdreu  could  not  stay  upon  the  place,  that 
In  tbat  event,  after  the  life  estate  of  his 
widow,  Maria,  should  fall  In,  the  whole  es- 
tate, money,  real  and  personal  property, 
■boold  belong  to  bis  children;  the  shares  of 
the  two  oldest  sons  to  be  paid  to  and  man- 
aged by  his  friend  Mr.  Hogh  Dretmum,  whom 
he  appointed  their  gaardlan,  and  that  of  his 
son  Kobert  to  be  paid  to  his  sister,  Mrs.  Mil- 
ler, whom  he  appointed  Robert's  gnardlan.  In 
this  last  event,  the  states  of  the  children 
would  become  rested  remainders.  The-  last 
event  did  occur,  for  Mrs.  Maria  Lynn  remov- 
ed from  the  place  with  one  of  the  chUdren, 
thus  defeating  the  first  scheme  provided  for 
In  testator's  will.  We  think  this  last  view  of 
testator's  wlD  Is  necessary  to  carry  out  Its 
prorlslons,  for  the  testator  certainly  contem- 
'  plated.  In  the  first  Instance,  that  his  planta- 
tion, stock,  and  all  things  belonging  to  the 
same,  remain  as  they  were  at  his  death,  and 
be  kept  in  that  condition,  to  afford  a  home 
for  his  wife  and  all  his  children;  a  life  es- 
tate being  given  to  his  said  wife,— "during 
my  wife's  lifetime,"— and  a  contingent  re- 
mainder to  the  children,— "to  be  equally  di- 
vided among  my  Children  that  may  be  alive 
at  the  time"  of  wife's  death.  The  party 
-plaintiff  Is  bound  by  the  decision  of  this 
court  In  Nicholson  v.  Drennan,  S6  S.  0.  S33, 
14  S.  E.  719,  to  uphold  the  conclusion  that 
Bllhn  Lynn's  widow  took  a  life  estate  In  said 
land,  while  In  the  last  Instance  the  testator 
certainly  made  an  entirely  distinct  arrange- 
ment of  his  property,  for  he  provided  that,  If 
they  could  not  all  live  upon  this  plantation, 
then  his  motherless  sons  should  bare  homes 
with  Hugh  Dreaman  and  Nancy  Miller,  who 
were  appointed  their  guardians,  and  em- 
powered to  recefre  their  re^pectlre  estates  as 
coming  to  them  "out  at  my  estate."  These 
guardians  could  not  receive  out  of  testator's 
estate  irtiat  testator  did  not  prorlde  for  them 
In  fats  will.  Of  necessity,  the  testator  most 
be  considered  as  providing  by  his  will  that 
an  equal  share  of  bis  estate  must  be  receiv- 
ed by  each  one  of  bis  children.  The  law  will 
assnme  that  the  testator  meant,  by  such  pro- 
rlslons In  his  will  as  we  hare  been  discuss- 
ing, to  create  an  estate  requisite  to  the  car- 
rying out  of  such  views.  It  ts  apparent  from 
the  whole  wIU  that  the  tisstator  had  no  other 
beneficiaries  hi  his  view  than  his  wife  and 
his  children.  If  these  views  should  not  pre- 
vail, then  there  Is  another  ground  whereby 
the  conclusion  of  the  clrcnlt  Judge  may  be  es- 
tablished. 

If  the  testator,  by  the  second  scheme  of  his 
will,  did  not  vest  a  fee  simple  in  the  lands 
in  his  children,  certainly  he  did  not  In  the 
first  scheme.  At  death  of  testator  the  fee 
must  vest  somewhere.  It  !s  sheer  nonsense 
ui  these  practical  days  to  speak  of  a  title  to 
lands—and  by  these  terms  we  mean  the  fee 
— not  resting  on  the  death  of  a  'man  in  some 
person  then  Ihing.  By  the  first  scheme  of 
the  will,  the  title  did  not  rest  In  the  wife,  nor 
ctdldren,  nor  eacecntw.    Then  where  was  this 


fee?  If  a  man  by  his  win  does  not  provide 
for  the  resting  of  the  fee,  the  law  Intervenes, 
and  rests  It  for  him.  It  vests  It  In  the  heirs, 
subject  to  the  provisions  of  bis  wllL  Then, 
If,  by  the  death  of  three  of  the  children  un- 
married and  childless,  the  fee  to  the  land  be- 
came vested  In  the  said  Maria  Lynn,  now 
Miller,  and  Bobert  Lynn,  and  they  were  al- 
so, respectively,  life  tenant  and  sole  contin- 
gent remainder -man,  why  will  not  the  deed 
In  fee  simple  for  each  one  of  these  to  Sarah 
6.  Nicholson  vest  In  her  the  absolute  fee- 
simple  estate  in  these  landb?  To  us  this 
seems  clear.  Hence  we  can  see  no  error  in 
the  Judgment  of  the  circuit  court 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  coiiH  be  afllrmed. 

MelVER,  O.  J.  1  concur  io  the  result,  for 
the  reasons  stated  b7  the  cbcult  Judge  In  his 
decree. 

GABT  and  JOMHIS,  JJ..  amcor  In  the  re- 
sult 


ADDISON  V.  SnJBTTB. 
(Supreme  Oonrt  of  South  Carolina.  July  SS, 
18»T.) 

Attachubkt  —  Wmts  Allowablb  —  MoTioit  TO 
Vacatb—  NoTioi—AnmAvrr  —  Bdppltiso 
racn— OomuKT— VsainoATioii  — Ezoamoxs 
on  Apnuu 

L  A  motion  to  vacate  an  attachment  "upon 
the  grouDda"  that  it  was  Improvidently  IsBiied, 
"ana  is  without  warrant  of  law,"  raises  the  issue 
tiiat  the  attadbment  was  Irregnlariy  as  wdl  as 
imnrovldently  fsaaed. 

2.  Failure  to  show  in  an  affidavit  for  attach- 
ment "that  a  cause  of  action  exists  against  de- 
fendant, specifying  the  amonnt  of  the  dalm  and 
'the  grounds  thereor*  (Code  Qtv.  Fioe.  I  260),  Is 
not  supplied  by  reference  to  an  annexed  com- 
plaint which  Is  not  duly  verified. 

8.  A  verificatibn  redtlng  that  tiie  complaint  Is 
true,  1^  plalntlirs  own  knowledge,  "except  as  to 
those  matttts.  therein  stated  on  Information  and 
bdM,  and  as  to  those  matters  that  he  believes  It 
to  be  tme,"  is  bsuffldent,  where  the  complaint 
contains  no  allegation  porportlng  to  he  mue  on 
information  and  belief. 

4.  On  motion  to  vacate  an  attadiment  because 
Issued  upon  an  afQdaTlt  fatally  defective,  tikt 
AetectE  in  such  affidavit  cannot  be  supplied  by 
statements  and  acUniesions  in  def^dant's  affi- 
davit snbmitted  at  the  hearing,  but  which  was 
not  before  the  clerk  when  be  issued  the  attach- 
ment. 

ft.  Code  Civ.  Proc;  t  24S,  allowing  attadiments 
to  issne  *in  any  action  for  the  recovery  of  mon^ 
or  •  •  •  property,  whether  real  or  peraonal, 
and  for  damages  for  the  wrongful  convmion  and 
detentiMi  of  personal  property,  or  an  action  foi 
the  reoovay  of  damages  for  iiijury  done  to  either 
person  or  property."  etci,  does  not  aafiioiiae  aa 
attadmimt  in  a  salt  for  dander. 

6.  Eixceptlons  whidi  have  no  fonndatlon  In  the 
case  as  prepared  for  argnment  oa  appeal  cannot 
be  ocmsidered. 

Appeal  from  common  pleas  circuit  conrt  ot 
Bdgefidd  county;  O.  W.  Buchanan.  Judge. 

Action  by  Eldred  S.  Addison  against  B.  OL 
Sujette.  Prom  an  order  setting  aside  an  ot- 
der  of  arrest,  and  refusing  to  set  a^e  ui 
attaohment,  bat  requ^gMj^eB^i^^fflOOwe 
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cute  a  new  attacliment  bond,  botb  parties 
appeal.  Bereraed  In  part 

Following  are  the  papers  referred  to  In  the 
jplnlon: 

Complaint  ■ 

"The  complaint  of  the  above-named  pkUn- 
tlfl  respectfully  shows  onto  the  court:  For 
a  first  causa  oC  actlMi:  (1)  That  the  plaintiff 
Is  a  dtisen  of  the  county  <a  Edgefield,  state 
of  South  Carolina,  having  resided  in  said 
county  and  state  most  of  Us  life.  That  he  ia 
a  man  ot  famUy,  having  a  wife  and  children. 
(2)  That  oa  or  abont  the  28th  day  oEf  Novem- 
ber. A.  D.  1895.  In  the  town  of  Nlnety-Slx. 
in  the  state  of  South  Carolina,  the  defendant 
above  named,  without  the  slightest  justlfl- 
catlcm  or  excuse  therefor,  and  with  the  intent 
to  Injure  the  standing  and  character  of  this 
plaintiff,  did.  In  the  presence  of  James  Bog- 
era  and  H.  R.  Tonwr  and  others,  dtizais  (tf 
the  said  county  of  Abbeville,  In  said  state, 
falsely,  wantonly,  maUclonsly,  and  in  a  vln- 
dictlve  and  evil  spirit  defame  and  slander 
this  plaintiff,  by  publishing,  charging,  and 
ssylng  In  words  as  follows,  to  wit:  *B.  S. 
Addison  has  swindled  me  out  of  several  hun- 
dred dollars  that  he  has  collected  for  horses 
sold  tot  me,  and  reported  them  dead;  he  has 
stolen  a  mole  from  me;  and  he  Is  a  danmed 
thief.'  <S)  That  by  reasm  ot  the  false  and 
slanderous  wwds  published,  diarged,  and 
spoken  by  said  defendant  of  and  conc«iilng 
this  plaintiff,  as  herehiabove  set  forth,  this 
plaintiff  has  been  Injured  and  damaged  in 
his  character  and  repntetlon  In  the  sum  ot 
five  thousand  (6.000)  dollars.  For  a  second 
cause  ot  action:  (1)  Hiat  the  phUntiff  Is  a 
citizen  of  the  county  of  Edgefield,  state  of 
South  Carolina,  having  resided  in  said  coun- 
ty and  stete  most  of  his  life.  That  he  Is  a 
man  ot  family,  having  a  wife  and  children. 
CO  That  on  or  about  the  8d  day  of  December, 
A.  D.  1885,  In  the  town  of  Ninety-Slz,  In  the 
state  of  South  GaroUna,  the  defendant  above 
named,  without  the  sUgbtest  Justification  oe 
excaae  therefor,  and  with  the  Intoit  to  tatjure 
the  standing  and  charactw  of  this  plaintiff, 
did,  in  the  presotce  of  A.  McNidl  Turner 
and  B.  C  Simpson,  dtizens  ot  tiie  said  stat^ 
falsely,  wantonly,  and  maliciously,  and  In  a 
vindictive  and  evil  spirit,  defame  and  slander 
this  plaintiff  by  publishing,  charging,  and 
saying  in  words  aa  follows,  to  wit:  'B.  8. 
Addlstm  is  a  damned  thief,  and  baa  cheated 
me  out  of  money  from  the  sale  <tf  a  lot  of 
horses  that  I  left  with  him  to  sell  for  me.* 
(8)  That  by  reason  ot  the  false  and  slander- 
ous words  published,  charged,  and  spoken 
said  defendant  of  and  concerning  this 
plaintiff  n  hereinabove  set  forth,  this  plain- 
tiff has  been  injured  and  damaged  In  his 
fharactor  and  reputation  In  the  sum  of  five 
thousand  (¥6.000)  dollars.  Wherefwe  this 
plaintiff  demands  Judgment  against  tbo  said 
defendant  tot  the  sum  of  five  thousand  dol- 
lars, aa  stated  In  the  first  cause  ot  actioii, 


and  demands  Jud^nieDt  against  the  said  de- 
fendant for  the  further  sum  of  five  thousand 
dollars,  as  stated  in  the  second  cause  M  ac- 
tion, together  with  Judgment  for  his  coats 
and  disbursements  therein. 

"The  State  of  South  Carolina,  the  County 
of  Edgefield.  Personally  came  before  me  B. 
S.  Addison,  the  plaintiff  hereinabove  nam- 
ed, whOi  being  first  duly  sworn,  says  that  the 
within  cmnplalnt  Is  true,  of  his  ovrn  knowl- 
edge, except  as  to  the  matters  therein  stated 
on  information  and  belief,  and  as  to  those 
matters  he  believes  It  to  be  true." 

Affidavit  to  Obtahi  Attadmient 

"Eldred  S.  Addison,  the  plaintiff  above 
named,  being  first  duly  sworn,  says:  (1)  Tbat 
a  sufficient  cause  of  action  oiste  in  his  fa- 
VOT,  and  against  the  above-named  dtf  eadant 
for  Injury  to  his  character,  inflicted  1^  the 
said  defendant  the  grounds  ot  wbix^  win 
more  fully  appear  by  refermce  to  the  swwn 
complaint  hereto  annexed  as  a  part  ot  tUs 
affidavit  sll  the  statonenta  and  aUegattons 
c(»itained  in  which  are  true,  to  bis  own 
knowledge,  exc^t  the  statements  and  alle- 
gations ther^  made  on  information  and 
belief;  and,  aa  to  such  statementa  and  alle- 
gatlons,  he  believes  the  said  complaint  to  be 
tme.  (2)  That  the  defendant  is  not  a  resi- 
dent ot  the  state  of  South  Carolina,  bnt  re- 
sides in  the  trarltory  of  Wyomlni^  as  this 
plaintiff  is  Informed  and  believes.  ^  Tbat 
this  deponent  la  informed  and  beeves  tbat 
the  said  defendant  has  now  In  bis  possession, 
as  the  owner  thereof,  certain  personal  prop* 
erty,  to  wit  s  nambw  ot  horses  and  moles, 
and  is  BOW  tamporari^  within  the  Umlta  of 
the  said  state.  Wheref<we,  this  deponent  de- 
sires and  prays  that  a  warrant  itf  attachment 
shafi  be  Issued  against  the  inopnty  of  the 
said  defendant  according  to  the  law  of  said 
state  in  such  case  made  and  provided,  to  the 
end  that  the  said  proper^  shall  be  held  to 
answer  any  Judgment  that  may  be  recovered 
In  the  said  action." 

Affidavit  to  Obtain  Arrest 

"Eldred  S.  Addison,  the  plaintiff  In  the 
above-stated  cause  named,  being  first  duly 
swwn,  says:  (1)  That  a  sufficient  cause  ot 
actiott  exists  in  his  fhvor,  and  against  the 
defendant  above  named,  tar  InJiKy  to  the  char- 
acter. Inflicted  by  the  def  aidant  ss  will  more 
fully  and  specifically  appeu  hgr  reference  to 
the  complaint  in  the  said  action  hereto  annex- 
ed as  a  part  ot  the  affidavit  aU  the  statemmta 
and  allegations  of  which  sworn  complaint  are 
true^  to  the  knowledge  of  this  jAalntlff,  ex- 
cept such  matters  as  are  therein  stated  on 
information  and  belief;  and,  as  to  such  mat- 
ters, he  beUevee  the  said  complaint  to  be  true. 
(2)  That  the  plaintiff  has  commenced  an  ac- 
tion to  this  court  against  the  above-named 
defendant  ox  is  about  to  commence  an  action 
in  this  court  by  the  service  of  the  summons 
and  complaint  copies  of  which  are  thereto 
annexed,  upon  the  cause  of  ^act|(^  J^fCd  Id 
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the  «ald  complaint  (S)  That  this  defendant 
abore  named  la  not  a  reaident  of  the  state 
of  South  Oandlna,  hot,  as  the  plaintiff  is  In- 
formed and  believes,  la  a  red  dent  of  the  ter- 
ritory of  Wyoming.  Wherefore  the  plaintiff 
desires  and  pn^  that  tlie  aald  defendant 
may  be  arrested,  and  held  to  answer  and  re- 
spond to  any  judgment  that  may  be  recorered 
acalnst  him  In  the  said  action,  or  that  he  may 
be  reqolred  to  give  ball,  conditioned  as  pre- 
■erfbed  by  the  law  of  said  stats  In  sndi  case 
made  and  provided.** 

Notice  of  Motion  to  DlsscriTs  Attachment  and 
Otder  of  Arrest 

Ton  win  please  take  notice  that  upon  the 
pleadlngB  and  the  affldarlts  herein,  and  all 
other  papers  In  this  cause  which  have  been 
served  upon  the  defoidant.  together  with  the 
affidayit  of  W.  H.  Onzts,  sheriff,  a  o^iy 
which  Is  hoeto  annexed,  we  wOl  more  his 
himor,  Jndge  O.  W.  Bochanan,  at  Lezlngton 
0.  H.,  In  this  state,  on  Wednesday,  the  7th 
day  of  October,  1896,  at  6  o'clock  In  the  aftei^ 
noon  of  that  day,  or  as  soon  thereafter  as 
cotmael  can  be  heard,  for  an  order  setting 
aside  the  attachmoat  herein,  and  relearing 
from  the  levy  thereof  the  property  which  has 
been  seised  by  tiie  sheriff  under  the  wanant 
of  attachment  hneln,  npoa  the  grounds  that 
ft  appears  upon  the  face  of  the  pleadings  and 
affidavit  thereto  annexed  that  said  attachment 
has  been  Improvldentiy  Issued,  and  is  without 
warrant  of  law,  and  that  said  attacdunoit  pro- 
ceedings sre  tho^ore  null  and  void.  (2) 
And  you  will  tnrOter  take  notice  that  at  the 
same  time  and  i»lace,  and  upon  the  same 
paper^  and.  In  addition  thereto,  the  affidavit 
of  the  defendant  a  copy  of  which  is  herewith 
served  upon  you,  we  will  move  his  hmw, 
Judge  O.  W.  Buchanan,  fttr  an  order  vacating 
llie  ordet  of  arrest  herein  on  the  ground  that 
the  aame  was  irregulariy  Issued,  and  Is  there- 
ton  void,  or,  falling  In  such  motion,  we  shall 
then  move  timt  the  amount  of  ball  as  fixed  by 
said  order  of  arrest  be  reduced,  on  the  ground 
that  the  sauM  is  excessive,  and  oppressive  to 
the  defendant** 

Order  Setting  AKde  Arrest  and  Betalntaig  At- 
tachment 

•mua  was  a  motion  to  set  aside  and  vacate 
the  attachment  herein,  and  also  an  order  for 
arrest  and  ball  after  hearing  Messrs.  Oroft 
ft  Tillman  in  snmxtrt  OC  said  motion,  and, 
Messrs.  Sh^pard  Bros.  In  (^position  thereto^ 
It  is  ordered  that  the  motton  to  aet  airide  the 
order  for  arrest  and  ban  of  the  defendant  be, 
and  the  same  is  herelQ'.  grsnted,  and  aald 
order  is  hereby  set  sslde.  It  Is  fnrtiier  ordet^ 
ed  that  the  motion  to  set  aside  the  attachment 
bsxein  be  refused.  It  is  further  wdered  that 
tiw  plaintiff  be.  and  he  Is  hweby,  ordwed  to 
execute  a  new  attachment  bond  to  the  de- 
fendant, In  the  sum  of  two  tiioaaand  ftnir 
hundred  and  fifty  dollars,  In  lieu  of  the  at- 
tachment  bond  heretofore  given,  and  the  said 
bond  to  be  with  suffldait  anr^,  to  be  ap- 
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proved  by  the  clertc  <tf  this  court  within  ten 
dsys  fh>m  this  date,  with  leave  to  the  plaintiff 
to  apply  for  an  extension  of  said  time,  October 
Tth,  1S06.  [Signed]  O.  W.  Buchanan.  Judge 
3rd  Circuit  and  Presiding  In  5th  OlrciUt** 

Notice  of  Appeal,  and  Defendant's  Exceptions. 

nue  notice  that  the  defOndant  will  appeal 
from  the  order  of  his  honor,  Judge  Bochanan. 
herein,  refusing  to  vacate  the  attachment  pro- 
ceedings in  this  cause,  snd  will  move  the 
supreme  court  ot  this  state,  at  Its  next  session, 
to  reverse  said  order,  on  the  grounds:  (1) 
Hist  it  appears  ftom  the  f^  ot  the  OMuplabst 
and  the  proceedings  herein  that  the  cause  of 
actiiHi  soed  upon  is  for  slander  ot  character; 
and  It  Is  submitted  tiiat  thwe  hi  no  antiiorlty 
In  law  to  issue  attachment  proceedings  upm 
such  a  cause  of  action,  and  that  thwefbre, 
the  attachment  j^nceedlngs  sre  null  and  wold, 
and  bis  honor.  Judge  Buchanan,  erred  in  not 
so  deciding.  &t  Because  the  affidavit  upon 
whldi  the  attadunent  ma  Issned  Is  Insnffl- 
ideat,  In  that  It  does  not  state  the  cause  of 
action  of  the  plaintiff,  an  tb»  amount  nor 
grounds  thereof,  and  becanse  It  is  not  positive 
in  Its  avermmti;  ai^  It  Is  also  Inaufllciait  be- 
cause it  does  not  state  what  allegations  are 
made  npcHi  the  kno^riedge  of  the  plaintiff 
and  what  upon  information  and  belief,  nor 
does  It  state  the  source  of  such  infbrmatiai 
and  bf^ef." 

PhUntifTs  Notice  of  Intention  to  Appeal,  and 
BxcepticHjs. 
"You  wlU  please  take  notice  that  the  plain- 
tiff Intends  to  apiwat  to  the  supreme  court  ot 
South  Carolina  from  the  order  of  his  honor, 
Judge  Bnrhanan,  herein,  dated  October  7, 
1886;  and  filed  October  8,  1896^  and,  for  tiw 
purpose  of  the  said  appeal,  now  excepts  to  the 
said  order,  and  will  move  the  supreme  court 
at  the  next  anufng  turn  thereof,  ot  as  soon 
thereafter  as  counsel  can  be  heard,  to  rafretse 
so  much  ot  the  order  as  sets  aside  tin  order 
for  the  arrest  of  the  defendant  and  so  much 
of  the  said  order  as  requires  the  plaintiff  to 
give  a  bcmd  In  attachment  in  lien  of  the 
bond  that  waa  accepted  by  tbe  clerk  ot  the 
court  upon  tbe  following  grounds:  PL)  Be- 
cause It  is  respectfully  submitted  that  Us 
honor  erred  In  setting  aside  ttie  order  tor  the 
srrest  of  tbe  def  udant  stating  as  his  reap 
son  for  the  said  order  that  an  order  for  the  ar- 
rest of  the  defendant  could  not  issue  at  the 
same  time  with  an  attaehmsnt  (2)  Because 
It  la  respectfully  submitted  that  his  honor 
erred  In  setting  aside  the  bond  that  the 
plaintiff  gave  in  attachment  and  requiring 
the  i^ntlff  to  give  a  bond  to  lieu  of  tbe  bond 
that  was  accepted  fay  the  clerk  of  court  in 
the  sum  of  two  thousand  four  hundred  and 
fifty  ($2,4fi0);  no  motion  having  been  made 
to  set  aside  the  said  bond,  and  no  objection 
to  the  bond  that  waa  acoepted  bj  die  dertc  of 
court  having  been  raised." 

Sheppard  Bros.,  for  pU*"t*ff.  OKttt  A  Till- 
man, tor  defendant  r^r\r\n]t> 

Digitized  by  VjOOy  Lc 


684 


27  SOnTHBASEEBN  BBPORTBB. 


(S.a 


McIVSR,  0.  J.  This  was  an  action  for  slaiir 
der,  In  wUcb  the  plalnUff  obtained  from  the 
clerk  a  warrant  for  attachment,  under  which 
the  sheriff  seized  49  head  of  horses,  as  the 
property  of  the  defendant,  and  at  the  same 
time  obtained  an  order  for  arrest  and  bail,  un- 
der which  the  defendant  was  arrested  by  the 
sheriff  of  Bdgefleld  coonty.  The  defendant 
gave  notice  of  a  motion  to  set  aside  the  at- 
tadunent,  and  also  to  vacate  the  order  of  ar- 
rest. This  motion  was  beard  by  his  homx. 
Judge  Buchanan,  who  granted  an  order  setting 
■aide  the  order  of  arrest  and  refusing  the  mo- 
tion to  set  aside  tbe  attachment,  bat  requir- 
ing that  the  plaintiff  execute  a  new  attach- 
ment bond  to  the  d^endant,  in  the  sum  of 
92,400,  In  lien  of  the  bond  fm  ¥2S0  required 
by  the  <!terk  upon  Issuing  the  warrant  of  at- 
tachment. From  this  order  both  the  parties 
appeal;  the  plaintiff  Impntlng  error  In  setting 
aside  the  order  of  arrest,  and  In  requiring  the 
plalntlfC  to  execute  a  new  bond  In  an  Increased 
amount,  and  the  defendant  Imputing  error  in 
refusing  to  vacate  tbe  attachment  For  a  full 
understanding  of  tbe  qaeatlons  raised  by  the 
appeal,  the  repwter  will  Incorporate  In  Us 
wport  of  this  case  tiie  following  pfyters  set  oat 
.In  the  case:  <1)  Tbe  oonqidalnt,  Indnding  tbe 
veriflcatlMi  fhveeot;  (2)  tbe  affldavlt  to  obtain 
the  attachment:  <8)  the  affidavit  to  obtain  the 
ordtt  of  arrest;  (4)  the  nodoe  tit  tlie  motloa 
above  refored-to;  <S)  the  ordw  at  Judge  Bu- 
chanan; (6)  Uie  grounds  of  appeaL 

In  the  argument  before  this  court,  ooonsd 
for  plaintiff  have  raised  v^t  may  be  regarded 
as  a  prdlmtaiary  qnestfon,  which  slionld  first 
be  disposed  of.  Tin  point  made  la  that,  Inaa- 
mncta  aa  tbe  notice  <a  the  moUon  to  Tacate  the 
attachment  based  vpaa  the  gronnd  that  the 
attadiment  was  Improvldently  Issued,  tbe  noly 
Issue  that  the  dnndt  jn^ge  was  at  liberty  to 
consider,  so  Car  as  that  motlm  was  concCTwd, 
was  wheOiCT  the  facts  stated  hi  the  affidavit 
upon  whldi  the  attachment  was  applied  tat 
were  true;  that  no  question  of  Irr^nlartty 
could  be  raised  or  considered  under  that  no- 
tice. This  position  is  based  upon  what  seems 
to  be  an  incorrect  view  of  the  scope  and  effect 
of  Oie  notice  of  13ie  modon.  It  will  be  ob- 
served that  It  Is  stated  In  the  notice  that  the 
motl<Hi  to  vacate  the  attachment  will  be  made 
"upon  the  grounds  btlnral,  and  not  singular] 
that  it  appears  upon  the  fftce  of  the  pleadings 
and  affidavit  Qiraeto  annexed  that  said  attach- 
ment has  been  improvldently  Issued,  and  Is 
-KlCbout  warrant  of  law,  and  that  said  attach- 
ment proceedings  are  therefore  null  and  void.*' 
It  Is  apparent,  therefore,  that  the  jdalntlff  was 
ffistlnctly  advised  by  the  tarns  ot  the  noUce 
that  the  motlm  woold  be  based,  not  upon  the 
single  ground  Out  the  attachmoat  was  Im- 
provldently Issued,  bat  upon  the  two  grounds 
that  the  attadiment  was  Improrldently  Issued, 
and  that  It  was  Issued  "without  warrant  of 
law."  It  Is  tnie  that  the  word  Irregularity" 
is  not  finmd  In  the  notice,  but  the  words  thm 
round,  'Srlthontuirazrant  of  law,"  slgnUr  the 
same  thing.   Bee  ISonday  t.  SRioonh  S7  &  CL, 


at  page  129,  8  S.  B.  6B,  where  the  late  Cbie.* 
Justice  Simpson  voy  clearly  explains  the  dif- 
ference between  an  attachment  Irr^ularly  is- 
sued  and  <xie  that  is  Improvidently  Issued: 
"An  attachment  Is  liregulaiiy  issued  when  it 
appears  uptm  the  face  of  the  proceediDgs  that 
there  Is  no  ground  for  the  attactunent, — In 
other  words,  when  the  affidavit  falls  ta  con- 
tain the  conditions  upon  which  tlie  law  au- 
thorizes such  a  proceeding,  to  wit,  tihat  a 
cause  of  acticm  exists,  that  a  certain  sum  Is 
due,  and  that  defendant  has  assigned,  dl^raaed 
of,  or  secreted,  or  is  about  to  assign,  dispose 
of,  or  secrete,  any  of  his  property,  with  In- 
tent to  defraud  his  creditors."  If,  therefore, 
the  affidavit  falls  to  state  **the  conditions  upon 
which  tbe  law  authorizes"  the  Issuance  of  an 
atbichmept,  then  the  attachment  Is  lasoed 
without  warrant  of  law,"— Is  trregulaiiy  Is- 
sued. This  pr^lmlnaiy  objectlim  raised  1^ 
plaintiff  most  ther^ore  be  ovomled.  and  tbe 
way  is  typea  to  cmulder  the  several  grounds 
upon  which  the  attacbm^t  Is  assailed. 

The  first  gronnd  et  attack  Is  that  tbe  affi- 
davit upon  which  tin  warrant  of  attachment 
was  Issued  was  insoffideit.  In  tiiat  it  wan  not 
therein  made  to  epoeax  that  a  caose  of  ae- 
tkm  existed  against  defoidant  Sexton  250  at 
the  Code  of  ClvU  Frocedure  provides  that  "tbe 
warrant  may  be  Issaed  whenever  It  ahall 
pear  by  affidavit  that  a  canae  of  actton  ez- 
isli  a^dnst  auch  defoidant,  QMclfSrlns  tbe 
amount  ot  the  dalm  and-  the  grounds  tiieveof 
Now,  In  this  ease  It  Is  very  obvlona  ibat  Out 
affidavit  npon  which  the  warrant  at  attadi- 
ment  was  obtfUned  does  not  comidy  witti  this 
reqntaronent  of  the  Oodfc  It  does  not  ewea  pnr- 
port  to  set  forth  the  caoee  of  actlmi,  and  oer- 
talidy  does  not  vecuy  tbe  amount  oC  the 
dalm,  er  the  gionnds  therein  ecccept  "bj  nf- 
ermce  to  tbe  awora  complaint  hereto  ■""^wntfl 
ae  a  part  of  this  aSdavlt  all  the  statanesnts 
and  anegattons  contained  In  which  are  true;  to 
his  own  knowledge^  except  ttie  statemoit  and 
allegations  therein  made  on  Infiwmatloa  aad 
bdlef ;  and,  aa  to  indi  statanenta  and  anesa- 
tlons,  be  bdleves  the  said  complaint  to  be 
true."  Now,  while  It  may  be  true  that  a  duly- 
verified  couqilalnt.  If  attadied  to  the  affldartt 
ap<m  which  an  attacbment  Is  allied  for,  and 
therein  referred  to  as  a  part  thereof,  may  be 
regarded  as  a  part  of  sncb  affidavit,  yet  In 
this  case  the  esamtlal  ctmdltlon,  that  tbe  coin- 
plaint  has  been  duly  volfied,  la  wanting.  Be- 
fOTlng  to  the  eomplaint,  there  is  not  a  aln^ 
statemoit  or  allegation  tbmeln  made  wUcb 
purports  to  hare  bem  made  iqmii  InComar 
tlon  and  bdlef,  and  yet  In  the  verlflcatton  the 
plaintiff  said  under  oath  **tbat  tbe  within,  com- 
plalat  Is  tme^  at  his  awn  fcnowledgsi  exaenit  as 
to  the  matters  tbeiehi  stated  on  InCoimntkiB 
and  belief;  and,  aa  to  those  mattos,  he  bdievcB 
It  to  be  true."  Sudi  a  fona  of  mUcatlon  was 
iMld  to  be  Insufficient  In  the  case  of  He^t  t. 
fUesleben,  28&G.181,5&BL47S,ana  asabi. 
more  dletlncQy,  In  Burmester  r.  Mnnrlcir.  33 
a  a  261,  U  S.  JL  taa.  it  la  a  mlataln  in 
■ppiKiae  that  those  two  cases  wen  pk  any 
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way  shaken  or  modified  by  Hie  mb&equent 
■case  of  State  t.  Port  Royal  &  A.  By.  Co.,  45 
S.  O.  470,  23  S.  B.  383,  for  In  that  case  Mr. 
Jostice  Pope,  In  dellTerlng  tbe  opinion  of  the 
court,  rery  clearly  points  out  the  distinction 
between  the  last-named  case  and  the  two  for- 
mer, for  he  says:  "In  both  of  these  cases 
[Hecht  T.  Frtesleben  and  Bnrmester  t.  Mose- 
ley]  the  allegations  of  the  complaint  were 
made  as  If  upon  the  affiant's  own  knowledge, 
whereas  the  form  of  the  Terlflcatlon  showed 
conduslTely  that  some  of  the  allegations  were 
Intended  to  be  made  upon  Information  and 
belief,  but  which  were  so  intended  It  was  im- 
possible to  ascertain.  In  the  case  at  bar,  how- 
ever, some  of  the  allegations  in  the  complaint 
are  e^icssly  stated  to  be  made  upon  In- 
formation and  belief,  while  th^  were  others 
not  so  stated,  and  hence,  the  form  of  verlfl- 
cation  adopted  Is  unexceptionable."  In  the 
case  now  nnder  consideration  no  such  distinc- 
tion can  be  foimd,  and,  on  the  contrary,  it  la 
Identical  with  tbe  cases  of  Hecht  v.  Frtesleben 
and  Burmester  v.  Moseley,  and  must  be  con- 
trolled by  them.  Nor  does  the  language  used 
In  the  affldarit  help  the  matter,  for,  In  refer- 
ring to  the  allegations  of  the  complaint  the 
very  same  language  as  that  found  In  tbe  so- 
called  Terlficadon  of  the  complaint  Is  used. 
It  Is  clear,  therefore,  that  the  affldavlt  upon 
which  the  warrant  of  attachment  was  Issued 
was  fatally  defective,  In  that  it  was  not  there- 
in made  to  appear  "that  a  cause  of  action  ex- 
ists against  such  defendant,  specl^ng  the 
amount  of  the  claim  and  the  grounds  thereof." 

It  Is  contended,  howertf,  by  counsel  for 
plalntlfF,  that,  granting  all  this  to  be  so,  yet 
the  defects  In  his  affidavit  have  been  sap- 
piled  by  the  statements  found  in  the  affidavit 
of  defendant,  which  he  says  was  submitted 
at  the  hearing  of  the  motion.  There  are  sev- 
eral objections  to  this  contention.  In  the 
first  place,  it  does  not  appear  that  this  affi- 
davit was  mentioned  In  the  notice  of  the  mo- 
tion, among  the  papers  upon  which  the  mo- 
tion was  based,  nor  Is  it  mentioned  by  the 
circuit  Judge  as  one  of  the  papers  upon  which 
he  heard  the  motion.  But,  waiving  all  this, 
the  conclusive  answer  Is  that  the  drcnlt 
judge  would  have  had  no  right  to  consider 
It,  even  If  it  had  been  formally  presented. 
The  only  question  before  the  circuit  Judge 
was  whether  the  clerk  had  erred  In  issuing 
the  warrant  of  attachment  without  authority 
of  law,  and  that  question  could,  of  course, 
only  be  determined  by  an  examination  of 
the  papers  upon  which  the  clerk  acted;  and 
there  Was  no  pretmse  that  this  affidavit  of 
the  defendant  was  before  the  clerk  at  the 
time  he  Issued  tbe  attachment  As  was  said 
in  Myers  v.  Whiteheart,  24  S.  0.,  at  page  204: 
"The  question  before  the  Judge  was  whether 
tbe  attachments  were  properly  Issued  in  the 
first  Instance,  and  to  determine  that  question 
he  could  only  consider  tbe  grounds  up<Hi 
which  the  attachments  were  originally  ap- 
plied for,  and  not  any  new  facts  or  new 
groimdB  tea  the  first  time  stated  at  the  bMz>> 


Ing  of  the  motion  to  discharge  the  attach- 
ments. The  question  to  be  decided  was 
whedier  the  showing  made  at  the  time  the 
attachments  were  Issued  was  soffident.  It 
la  true  that  the  Code  provides  that  if  the 
application  to  discharge  an  attachment  be 
based  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  proofs; 
but  this  manifestly  means  that  the  plaintiff 
may,  by  affidavits,  contradict  or  rebut  the 
statements  made  in  the  affidavits  submitted 
by  the  defendant,  and  not  that  he  may  state 
new  facts,— make  a  new  case."  Hence  we 
suppose  that,  where  a  motion  Is  made  to  va- 
cate an  attachment  upon  the  ground  that  the 
facts  stated  in  the  affidavit  upon  which  it 
was  issued  are  not  true.  It  would  be  compe- 
tent for  the  plalntff  to  offer  affidavits  in  re- 
ply to,  or  rebuttal  of,  the  showing  made  by 
the  defendant.  But  where  the  affidavit  upon 
which  the  attachment  is  issued  Is  fatally  de- 
fective. In  failing  to  show  any  one  or  mwe 
of  the  bonditlons  necessary  to  the  allow- 
ance of  such  a  remedy,  such  defect  cannot 
be  supplied  by  affidavits  submitted  at  the 
hearing  of  a  motion  to  vacate.  Bven,  there- 
fore, if  the  defendant  had  admitted  the  plaln- 
HfiTs  cause  of  action,  instead  of  practically 
denying  that  the  plaintiff  had  any  cause  of 
complaint  against  him,  as  be  seems  to  have 
done  In  his  affidavit,  that  could  not  supply 
the  defect  in  plaintiff's  original  affidavit,  and 
could  not  be  considered  on  a  motion  to  vacate 
the  attachment  because  issued  without  au- 
thority of  law.  It  seems  to  us,  therefore, 
that  the  drcnlt  Judge  erred  In  refusing  to 
vacate  the  attachment  upon  the  ground  that 
the  affidavit  upon  which  It  was  iBsned  waa 
fatally  defective. 

There  is  also  another  ground  upon  which 
the  attachment  should  have  been  vacated. 
The  remedy  by  attachment  rests  solely  upon 
statutory  enactment,  and  can  only  be  re- 
sorted to  In  those  cases  provided  for  by  stat- 
ute. We  are  unable  to  find  any  statute  which 
allows  this  remedy  In  action  for  damages  for 
Injury  to  character.  It  Is  quite  certain  that 
prior  to  the  Code  an  attachment  could  hot 
have  been  obtained  In  an  action  for  slander. 
Sargeant  v.  Helmbold,  Harp,  219,  where  Nott, 
J.,  In  delivering  the  opinion  of  the  court,  used 
the  following  language:  "Tbe  process  of  at- 
tachment was  not  allowed  at  common  law. 
Several  acts  of  the  legislature  of  this  state 
have  authorized  It,  In  certain  specified  cases, 
where  the  ordinary  process  of  law  cannot  be 
served.  The  first  act  on  the  subject,  which 
was  passed  in  the  year  1744  (P.  L.  187),  em- 
braces only  cases  arising  upon  c<mtract  The 
act  of  1783  (P.  L.  315),  extends  it  to  torts; 
but  it  Is  only  to  torts,  trespasses,  or  inju- 
ries 'actually  done  to  property,  real  or  per- 
sonaL'  It  does  not  Include  cases  of  slander, 
and  we  must  not  extend  It,  by  construction, 
beyond  what  the  letter  or  spirit  of  the  act 
will  permit"  The  language  thus  quoted 
<rom  tblB  •mlnent  3ii^,jg6^)^UCfl@N0gte 
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only  that  an  attachment  could  not,  under  the 
former  law»  have  been  obtained  In  an  action 
tor  Blander,  but  also  tbat  the  porpose  of  the 
act  oC  1783  waa  not,  aa  plaintiff's  counsel 
contends,  simply  to  make  real  at  well  as  per- 
sonal iwoperty  of  an  absentee  liable,  bnt  to 
extend  the  remedy  by  attachmNit  to  cases  ot 
torts  actually  committed  on  real  or  personal 
property.  So  tbat  onr  inquiry  ii  narrowed 
down  to  the  qnestloD  whether  tbe  Oode  has 
extended  the  remedy  by  attachment  to  ac- 
tions tm  slander  or  injury  to  character.  For 
this  purpose  section  248  of  the  Code  oC  CItU 
Procedure  Is  relied  upon  as  extending  the 
remedy  by  atiachmoit  to  actlws  of  slander. 
That  section  Is  too  long  for  insertion  hwe, 
especially  as  It  Is  so  easily  accessible.  It 
seems  to  us  very  dear  that  the  object  of  tbat 
section  was  of  a  twofold  <dULracter:  (1)  To 
designate  the  various  kinds  of  action  in 
which  the  remedy  by  attachment  could  be 
resorted  to;  and  to  indicate  the  persons  (us* 
log  that  term  In  its  broadest  sense,  so  as  to 
include  corpwatlons  as  well  aa  natural  per- 
sons) against  whom  the  remedy  might  be 
obtained.  The  flxat  inference  which  we  draw 
from  tbB  language  used  In  this  section  la 
the  natural.  If  not  necessary,  one,— thiU  the 
legislature  did  not  Intend  that  the  remedy  by 
attachment  could  be  resorted  to  In  any  ac- 
tion brought  for  uiy  purpose  i^lnst  any 
one  of  the  persons  ^teslgnated  in  the  subse- 
quent portlMts  of  the  section;  for.  If  such 
bad  been  the  intentlML,  it  would  baTe  been 
very  easy,  and  much  more  simple,  to  say  so 
in  plain  mvds.  Tbe  rery  fact,  therefor^ 
that  tbe  legislature  has  chosen  to  specify 
actlMia  brought  for  certain  purposes  as  those 
In  which  the  remedy  by  attachment  could 
be  resorted  to  affords  an  irresistible  infer- 
ence that  thrn  wore  actions  for  other  pur- 
poses in  which  It  was  not  intended  that  the 
remedy  1^  attachment  should  be  allowed. 
The  language  used  is:  **In  any  action  for 
the  recovery  of  mtmer  or  for  the  recovery  of 
property,  whether  real  cw  personal,  and  for 
damages  for  the  wrongful  conversion  and 
detention  of  pwsonal  pn^rty,  or  an  action 
for  tbe  recovery  of  damages  for  lojory  done 
to  titker  person  or  property,'*  etc  Now, 
whll^  In  <uie  sense,  an  actlui  for  slander,  or, 
aa  for  that  mattWt  any  other  action  on  the 
law  side  of  the  court,  might  be  regarded  as 
an  "acdon  for  the  recovery  of  money;"  yet  it 
is  very  manifest  that  the  legislature  did  not  use 
those  terms  In  that  sense;  tm  In  the  very 
same  smtoice  tbe  leglslatnre  proceeds  to 
specify  actions  "for  the  recovery  of  damages 
for  injury  dime  to  elthw  perscm  or  proper- 
ty," which,  of  course,  are  Just  as  much  ac- 
tions for  the  recovery  of  money  as  an  action 
for  slander.  When,  therefore,  we  find  that 
undw  the  wdl-settled  law,  prior  to  the  Code, 
an  attachment  could  not  be  issued  In  an  ac- 
tion for  slander,  which  It  must  be  assumed 
was  wen  known  to  the  l^^lature,  and  when 
we  further  find  that  the  terms  used  in  the 
Code  do  not  necessarily  fakclode  an  action  tor 


slander,  and  can  only  be  made  to  do  so  by  a 
strained  cfmstruction,  the  Irresistible  Infer- 
ence Is  that  the  legislature  did  not  Intend  to 
change  the  previously  existing  law  by  in- 
cluding the  action  for  slander  among  those 
In  which  the  remedy  by  attadimmt  might 
be  resorted  to.  And  when.  In  addlUw  to 
this,  we  And  that  In  the  very  same  Oode  a 
provision  is  Inserted  allowing  anothw  pro- 
visional remedy—arrest  and  bail — to  be  used 
In  an  action  where  the  injury  is  "to  person 
or  character"  ^ubdlvlslfm  6  of  section  200), 
the  conclusion  is  inevitable  that  there  is  no 
statutcvy  provision  allowing  a  resort  to  the 
remedy  attachment  In  an  action  for  slan- 
der. 

Undor  this  view  ot  the  case^  the  otlmr 
questlcm,  as  to  the  power  of  the  circuit  judge 
to  require  the  plaintiff  to  Increase  the  amoimt 
of  hla  bond,  cannot  arls^  and  therefne  need 
not  be  considered.  We  mi^  say,  however, 
that,  as  at  present  advind,  we  see  no  reap 
s<m  why  a  circuit  Judge  may  not,  aa  a  coi^ 
dltion  of  refusing  a  motion  to  vacate  an  at 
tachment,  require  the  bond  to  be  increased, 
uptm  a  proper  showing  that  such  Increase  Is 
necessary  to  effect  the  ends  of  Justice. 

The  only  remaining  question— whetho* 
there  was  eiror  In  setting  aside  the  order  of 
arrest— is  practically  disposed  el  by  what 
we  have  said  in  ref^^nce  to  the  defects  in 
the  affidavit  whidi  tbe  warrant  of  at- 
tachment was  obtained,  for  the  two  affidavits 
both  present  the  same  defects.  Section  202 
of  the  Code  requires  that  the  fxder  ta  arrest 
may  be  irtttalned  upon  an  affidavit  **that  a 
sufficient  cause  of  action  exists,"  and  In  this 
respect  the  affidavit  relied  on  Is  fatally  de- 
fective as  shown  above.  The  fact  that  the 
plaintiff  has  stated  In  <me  of  his  exeeffttooM 
that  the  order  setting  aside  the  ordw  of  ar- 
rest was  based  uptm  tbe  ground  that  the  cir- 
cuit Judge  stated,  as  his  reaswi  for  setting 
aside  the  ordo-  of  arrest,  that  an  ordo-  fw 
the  arrest  of  def aidant  coiUd  not  issne  at 
the  same  time  with  the  attachment,  baa  na 
foundation  In  the  case^  as  pr^uured  tor  ar- 
gument here,  and  cannot,  therefore,  be  ««• 
sldered.  Indeed,  the  case,  as  printed,  shows 
that  plaintiff  made  an  unsuccessful  att«npt 
to  Incorporate  that  fact  In  tibe  case,  and  tUs 
affords  an  addltiooal  and  conclusive  reason 
for  declining  to  consider  It  Tbe  Judgment 
of  this  court  Is  that  the  order  appealed  from, 
in  80  far  as  It  refuses  to  set  aside  tbe  attad^- 
ment,  be  reversed;  but,  in  so  fftr  as  It  mum. 
aside  tbB  order  of  arrest,  It  be  affirmed. 


01 B.  a  US) 

LONG,  SherHt  v.  McKISSIGK. 
(Supreme  Ooort  of  South  Carolina.  July  tU 
188T.} 
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>0T  Raisbd  Bblow. 

1.  M.  bid  off  land  at  exeention  ssle^  diieetlM 
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and,  OD  the  name  of  hli  prlndpal  being  demanded, 
Tcfnied  to  discloae  it,  tfiongh  told  that  he  vontd 
be  personall;  liable,  and  repeated  his  former  di- 
rection, vrherenpoD  the  iheriff  so  charged  the  bid. 
Beldt  uat  M.  waa  peraonallr  Uable  In  an  action 
of  contract  for  the  amoimt  of  the  Ud. 

2.  llie  fact  that  long  after  the  bid  was  entered 
In  the  aherifrR  ialcs  book  M.  disclosed  his  prin- 
cipal did  not  relieve  him  from  such  liability. 

8.  Ad  entry  of  sberlfTs  sale  in  his  official  sales 
book  as  soon  as  practicable  after  the  sale  affords 
the  best  evidence  thereof,  though  the  original 
entrj,  at  the  time  and  place  of  sale,  was  made  in 
a  memorandum  book. 

4.  The  mere  fact  that  there  Is  a  defldency  in 
the  acreage  of  land  sold  on  execution  Is  no  de- 
fense to  a  suit  for  the  amount  of  a  bid. 

5.  The  admission  of  aecooda^  evidence  witii- 
out  ohjectloii  cannot  be  aisigned  aa  error  on  ap- 
peal- 
Appeal  from  common  pleas  circuit  court 

of  Union  county;  Ernest  Gary,  Judge. 

Action  by  J.  G.  Long,  as'  sheriff  of  Dnl<m 
eoonty,  asalnat  EL  P.  McKlsBlck,  as  admlola- 
trator  of  I.  O.  HcKlaalck,  original  defend- 
ant. From  a  Jndsment  for  plalnttfl,  defend- 
ant appeals.  Affirmed. 

The  charge  of  the  circuit  Judge  and  de- 
fendant's exceptions  were  as  follows: 

His  honor,  the  presiding  Judge,  charged 
the  jury  as  follows:  "Mr.  Foreman  and  Gen- 
tlemen of  the  Jury:  This  Is  a  suit  by  the 
aberifl  of  Union  county,  plaintiff,  In  bis  ca- 
pacity as  sheriff,  against  the  defendant,  to 
recover  the  amount  of  a  bid  alleged  In  his 
complaint  to  have  been  made  by  the  defend- 
ant at  a  sale  had  by  the  sheriff  under  a  Judg- 
ment or  execution,  which  Is  described  and 
set  out  in  the  complaint,  the  records  of  which 
liave  been  Introduced  In  evidence  here  before 
you.  The  defendant  admits  that  he  made 
the  bid  alleged  In  the  complaint,  but  he 
claims  that  he  was  not  Uable  on  that  bid,  for 
the  reason  that  he  was  not  acting  Individual- 
ly, but  that  be  was  acting  as  the  agent  of 
Mr.  Kelly.  For  that  reason  he  says  that  he  Is 
not  liable.  Now,  In  settling  these  Issues,  as  so 
much  has  been  said  about  appealing  to  your 
sympattales,  I  feel  that  It  would  not  be  out  of 
place  to  state  to  you  that  in  arriving  at  your 
conclusions,  or  In  arriving  at  your  verdict, 
you  should  not  be  influenced  or  swayed  by 
personal  preference  nor  by  animosity  or  ha- 
tred. Ton  should  have  no  right  as  Jurors  to 
put  your  bands  in  the  pocket  of  one  litigant, 
and  measure  what  you  might  conceive  to  be 
sympathy  to  the  other  man.  You  do  not 
make  contracts  for  litigants;  neither  do  I; 
but,  if  contracts  have  been  made.  It  Is  your 
duty  and  mine  to  enforce  them.  Now,  I 
charfre  you  aa  matter  of  law  that  where  land 
is  sold  under  an  execution  regularly  issued, 
and  the  legal  formalities  have  been  observed 
the  sheriff,  and  the  bidder  at  such  sale 
has  the  land  struck  off  or  knocked  down  to 
him,  and  an  entry  of  such  bid  Is  entered  in 
the  sale  book  which  is  required  by  law  to 
be  kept  by  the  sheriff,  and  such  bidder  re- 
fuses or  declines  to  comply  with  his  said  bid, 
the  sheriff  has  one  of  two  courses  to  pursue: 
has  a  right,  under  the  law,  to  resell  the 


premises  at  the  risk  of  this  defaulting  pur- 
chaser, or  he  has  the  right  to  bring  his  salt 
against  him  for  the  amount  of  his  bid.  Now, 
your  first  Inquiry  will  be,  did  Ur.  McKlsslCk 
bid  at  t^at  sale?  Was  he  tbe  last  and  high- 
est bidder,  and  did  the  sheriff  accept  his  bid? 
If  so,  did  he  decline  to  g^ve  the  sheriff  the 
name  of  the  party  tor  whom  he  was  bidding? 
If  he  did  refuse  to  disclose  tals  prln<dpal  or 
for  whom  he  was  blddli^,  be  was  Individu- 
al^ liable,  and  the  sheriff  had  a  right,  un- 
der the  law,  to  sue  him  for  the  amount  of 
the  bid.  or  he  had  a  right  to  resell  the  prem- 
ises at  his  risk,  and  hold  bim  responsible  for 
tbe  difference  in  what  the  land  brought  at 
the  second  sale  and  what  it  was  bid  oS  for  - 
at  the  first  sale.  It  Is  contended  by  the  de- 
fendant as  a  defense  to  this  that  he  Incur- 
red no  personal  liability  by  reason  of  the 
fact  that  he  was  bidding  for  some  one  else. 
Then  It  Is  his  duty,  when  the  sheriff  request- 
ed of  him  to  know  for  whom  he  was  bid- 
ding, If  he  was  bidding  for  any  one  else,  to 
disclose  the  fact,  and,  If  he  failed  to  dis- 
close the  fact,  and  the  sheriff  accepted  and 
entered  his  bid  In  the  book  for  that  purpose, 
he  became  personally  Uable  to  the  amount  of 
that  bid,  and  Interest  on  the  same  to  the 
present  time.  That  law  has  been  recently 
settled  that  I  have  announced  to  you,  Mr. 
Foreman  and  gentlemen  of  the  Jury,  in  a  re- 
cent case  that  vent  up  from  my  town.  You 
know  some  of  the  litigants,  possibly.  Lieu- 
tenant Governor  Tlmmerman  was  the  presi- 
dent of  what  he  conceived  to  be  a  fire  Insur- 
ance company,  and  tbey  had  an  organiza- 
tion in  Edgefield  under  that  name,  and  he, 
as  president  of  that  Insurance  company,  Is- 
sued a  policy  of  Insurance  to  a  member  of 
the  company,  and  signed  his  name  to  It,  'W. 
H.  Tlmmerman,  President,'  putting  the  word 
'Presldenf  after  his  name.  It  afterwards 
developed  that  the  Insurance  company  had 
no  legal  existence.  Altbough  he  thought  at 
the  time  that  he  Issued  bis  policy  that  be 
represented  the  president  of  the  Insurance 
company.  It  was  afterwards  developed,  as  I 
stated,  that  the  company  bad  no  legal  ex- 
istence. A  loss  occurred  under  that  policy, 
and  a  member's  premises  were  Insured,  and 
destroyed  by  fire,  and  he  brought  a  suit 
against  Dr.  Tlmmerman  for  the  amount  of 
the  value  of  tbe  policy.  The  defense  was  set 
up  that  Dr.  Tlmmerman  was  not  liable  Indi- 
vidually, tor  the  reason  that  he  acted  In  a 
representative  capacity,— that  Is,  as  president 
of  this  company,— and  the  circuit  Judge  In- 
structed the  Jury  as  I  am  going  to  read  to 
you  now,  and  those  Instructions  were  carried 
to  the  supreme  court,  and  as  late  as  last 
May  they  confirmed  what  was  said  to  the  ju- 
ry In  that  case,  Judge  Barle  being  the  Judge, 
and  settled  It  as  the  law  of  South  Oarollna; 
and  that  I  am  going  to  give  you  as  a  law, 
Irrespective  of  any  personal  feeling  or  pref- 
erence that  I  might  have  In  this  case,  for  I 
am  free  to  admit  to  you  that  If  I  were  al* 
lowed  to  have  personal  preferences  ^^^^-^ 
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erenn  wonld  for  the  defendmnt  In  tbls  case, 
becanse  they  were  my  personal  Crlends;  but 
tbe  law  does  not  sanction  sucb  ration  m  ad- 
ministering Justice.  The  law,  as  I  have  statp 
ed*  Is  InflexlUe,  and  I  am  to  give  It  to  you 
as  I  conceive  It  to  be*  Irrespecttve  of  ttie  om- 
seqnences,  and  yon  are  expected  to  find  a 
verdict  In  accordance  with  the  law  and  the 
facts,  IrrespectlTe  of  tbe  consequences  of 
Tonr  verdict 

"Now,  here  Is  what  tbe  circuit  judge  char- 
ge4  the  Jury  In  that  case:  'Did  they  sign  a 
paper  called  a  '^policy  of  insurance,"  and 
take  bis  money,  and  deliver  him  that  policy 
under  those  circumstances  that  led  him  to 
believe  he  was  taking  out  a  policy  of  Insur- 
ance In  a  corporation,  then  I  charge  that 
whenever  one  as  an  agent  assumes  to  act  as 
another,  and  that  other  was  not  aath(»lzed 
himself  to  do  the  act,  tbe  agent  Is  personally 
llaSAe.  Tbe  law  requires  every  one,  whed 
he  assumes  to  act  for  another,  to  disclose  bis 
prlncIpaI,~to  say  who  his  principal  Is,— and 
If  he  does  not  do  It,  and  yon  make  a  contract 
with  him,  you  can  sue  him,  you  make  blm 
taidlTlduaUy  liable.'  Now,  did  Mr.  McKis- 
Blck  decline  or  refuse  to  give  the  name  of 
bis  principal  to  the  sheriff?  If  so,  he  was  In- 
dividually liable  for  that  bid.  Now,  I  charge 
yon  further  that  at  sheriffs*  sales  there  is 
no  warranty  either  as  to  the  title  or  the 
amount  of  property  sold,  and  ^ou  readily  see 
the  reason,— that  sheriffs'  sales  differ  from 
other  sales,  private  sales,  or  sales  by  the 
court,  In  this  particular:  at  a  sheriff's  sale 
tbey  do  not  sell  the  land  advertised  to  sell, 
although  that  is  a  common  acceptation,  but 
they  simply  sell  what  Interest  In  that  land 
the  Judgment  debtor  has;  and  If  you  buy 
his  Interest  and  It  afterwards  develops  that 
he  has  none,  you  are  still  liable  on  your  bid, 
because  yon  have  offered  so  much  for  his  in- 
terest in  open  market  and  it  Is  for  you  to  de- 
termine before  you  bid  what  his  interest  Is 
worth.  Now,  even  If  It  should  appear  that 
at  a  sheriff's  sale  one  has  bought  the  inter- 
est of  the  Judgment  debtor  In  a  certain  tract 
of  land,  and  paid  his  money  for  it  and  then 
suit  is  brought  to  recover  the  land,  and  he 
is  defeated  In  tbe  suit,  he  has  no  right  to  re- 
cover bis  money  back,  because  he  has  paid 
that  much  for  the  Interest  that  this  particu- 
lar Judgment  debtor  had  in  that  tract  of 
land.  Therefore  there  Is  no  warranty  In  a 
sheriffs  sale,  either  as  to  the  title  or  as  to 
the  amount  of  land  bought  because,  as  I  told 
you,  you  are  not  selling  the  land,  but  sell- 
ing the  Interest  of  the  Judgment  debtor  In 
that  particular  tract  of  land,  and  If  It  de- 
velops that  he  has  no  Interest  In  It  why 
yon  are  stlU  liable  for  your  bid;  and  that  is 
why  it  Is  that  sheriff's  sales,  as  a  common 
rule,  are  said  to  be  somewhat  shaky.  If  you 
go  to  a  private  Individual,  and  contract  tac 
the  sale  of  so  many  acres  of  land,  and  you 
pay  blm  his  money,  and  It  develops  that  be 
has  not  got  that  land,  why,  yon  can  go  on 
blm,  and  recover  tbe  money,  because  you 


bought  the  land;  but  at  a  sheriff's  sale^  as 
I  have  already  stated  to  you,  yon  tray  the  In- 
terest of  Uie  man,  and  It  la  for  yon  to  deter* 
mine,  before  yon  bid,  bow  much  his  interest 
Is  worth  to  yon. 

"Now.  this  looks  to  me  like  tt  is  a  vety 
plain  case,  Mr.  VoKtaaa  and  gentlemen  of 
the  Jury.  There  are  no  complications  eltber 
of  law.  or  serious  complications,  as  I  take 
lt,offaet  If  tbe  sheriff  regularly  advertiaed 
that  land,  did  he  sell  It  In  the  r^rular  form 
prescribed  by  law.  In  open,  public^  fair  sale? 
If  so,  Mr.  McKlsslck  bid  it  off,  and  said. 
'Charge  it  to  me  aa  attorney,'  and  doe*  not 
disclose  for  whom  be  Is  attorney,  that  wonld 
bind  blm.  Fraud  Is  not  necessary.  He  need 
not  have  been  acting  fraudulently.  l%at 
was  the  point  that  ooonsel  made  for  Dr.  Tlm- 
merman*-that  beite  was  an  old  genUemao, 
who  bona  fide  believed  that  be  was  tbe  presi- 
dent of  an  Insuranoe  company,  and  that  he 
was  incapable  of  committing  fraud;  and 
here  is  what  the  supreme  court  sa^  nptm 
that,  through  the  chief  justice,  who  delivered 
the  opinion  In  this  case:  "Die  court  takes 
pleasure  in  saying  that  the  evidence  does  not 
Justify  any  imputation  of  mtnral  fraud  w  In- 
tentional wrong  on  the  part  of  tbe  defendant 
and,  indeed,  we  do  not  understand  that  any 
such  Imputation  is  made,  but  under  the  prin- 
ciples laid  down  in  the  case  above  stated, 
in  which  cases  of  the  highest  authority  else- 
where are  reviewed,  we  most  bold  that  tbe 
absence  of  moral  fraud  or  Intentional  wrong- 
doing on  the  part  of  the  defendant  Is  not 
sufllclent  to  relieve  him  from  liability.'  That 
Is  the  law  of  tbe  case;  that  is  the  law  of 
this  state;  that  is  the  elementary  law.  If 
It  were  otherwise,  a  Judgment  creditor  could 
never  sell,  and  collect  his  debts.  If  the 
purchaser  were  permitted  to  go  to  the  uhbr- 
IfTs  office  when  he  was  crying  a  sale  and  say. 
'Charge  that  to  me,'  'attorney,'  'doctor,*  or 
'agent*  and  tbe  agent  was  not  dlBclosed,  and 
he  did  not  comply,  that  is  a  postponement  of 
tbe  sale.  The  administration  of  the  law  to  en- 
force the  collection  of  debts  would  be  blocked 
In  a  measure;  and  hence  It  Is,  when  parties 
go  to  a  public  sale,  and  they  bid  at  It  they 
are  Individually  responsible  for  tbelr  bids 
unless  tbey  state  to  tbe  sheriff  for  whom 
they  are  bidding;  and  that  Is  a  wise  provi- 
sion of  the  law,  because  the  sheriff  might 
say:  'That  party  Is  irresponsible.  I  won't 
credit  him  with  tbls,  but  I  will  put  up  the 
place,  and  cry  it  over,'— and  be  would  ciy  It 
over;  and  it  is  tot  that  reason  that  in  sher- 
iffs' sales  the  name  of  tbe  real  purchaser 
should  be  disclosed;  and,  if  the  parties  fail 
to  dlsclofie  the  true  principal,  they  them- 
selves assume  the  payment  of  the  bid;  and 
the  sheriff  wonld  have  a  right  and  it  wonld 
be  bis  duty,  either  to  sue  on  the  bid,  or  put 
It  up  and  resell  It,  and  then  sue  for  the 
difference,  If  there  was  a  difference,  In  tbe 
bid  originally  and  on  the  second  sale;  that 
would  be  the  measure  of  damages. 

"The  defendant  reqoeati  /  the^ramt  ,ta 
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cluugo  the  Swej:  First.  It  tbe  Jury  find  tbat 
the  plaintiff  knew  that  the  defendant's  Intea- 
tatfl  was  bidding  for  another  person,  and 
understood  him  to  refuse  to  bind  himself  In- 
dividually or  personally,  the  rerdlct  should 
be  t<a  the  defendant'  I  charge  you  that  Is 
law  with  this  qualification:  that  If  the  sher- 
iff asked  the  gneation  for  whom  he  was  bid- 
ding, and  he  declined  to  give  the  name  of  bis 
principal,  that  would  bind  him,  and  he  would 
be  bound  by  the  bid.  as  I  have  already  char- 
ged you.  Second.  'That  If  the  Jnry  find  that 
the  defendantfs  Intestate  did  not  Intend  to 
contract  In  his  personal  and  Individual  ca- 
pacity, but  only  In  bis  representative  capaci- 
ty, as  attorney  for  another,  and  the  plain- 
tiff knew  It,  and  accepted  his  offer  or  bid 
made  In  the  latter  capacity,  the  defendant's 
Intestate  Incurred  no  personal  or  Individual 
liability,  and  the  verdict  should  be  for  the 
defendant'  I  charge  you  that  Is  law.  What 
was  the  contract  between  the  parties?  The 
law  presumes  a  contract  when  one  Individual 
bids  at  a  sheriff's  sale,  and  the  sheriff  ac- 
cepts It  that  It  Is  a  contract;  the  contract 
being  that  *I  will  pay  yon  so  much  money, 
and  yon  will  give  me  a  deed  to  that  tract  of 
land.'  Third.  That  a  contract  presupposes 
a  meeting  of  minds,  and,  If  the  minds  of  the 
plaintiff  and  of  the  defendant's  Intestate  did 
not  meet  as  to  the  sale,  there  was  no  con- 
tract, and  the  verdict  should  be  for  the  de- 
fendant' With  that  same  qualification  that 
I  have  Indicated  aU  the  way  through,— that 
If  the  sheriff  asked  the  question,  'For  whom 
are  yon  bidding?*  and  he  does  not  give  It 
the  sheriff  could  not  charge  any  one  else  but 
the  party  who  bid,  If  he  refused  to  ten  or  dis- 
close the  name  of  the  person  for  whom  be 
was  bidding.  Fourth.  That  the  plahitlff  has 
brought  his  action  as  upon  a  contract;  that 
the  liability  of  the  defendant's  Intestate,  If 
liable  at  aU,  was  In  an  action  for  damages, 
and  not  in  an  action  upon  a  contract  unless 
the  Jury  find  that  the  minds  of  the  parties 
met  upon  a  contract'  I  charge  you  that  the 
sheriff  had  a  right  to  bring  this  action  upon 
that  bid.  The  law,  as  I  say.  would  Imply 
that  there  was  a  contract  between  the  par- 
ties. Mr.  McEIlsslck,  by  his  bid,  would  agree 
to  give  so  much  for  the  land,  and  the  sher- 
iff, as  the  officer  of  the  law,  would  agree  to 
make  a  deed  to  It  or  the  Interest  of  this 
party  In  It  That  is  a  contract  Fifth.  'If 
the  Jury  find  that  the  defendant's  Intestate 
refused  to  contract  In  his  Individual  capaci- 
ty, and  that  the  plaintiff  understood  that  he 
did  not  Intend  to  contract  in  his  Individual 
capacity,  but  that  he  refused  to  so  contract 
that  he  Incurred  no  personal  liability,  and 
the  verdict  should  be  for  the  defendant.' 
That,  I  charge  you,  Is  the  law.  '  If  the  sher- 
iff knew  McKlssIck  was  not  bidding  In  his 
Individual  capacity,  and  he  knew  for  whom 
he  was  bidding,  the  agency  was  disclosed, 
why,  then  the  bid  would  be  the  bid  of  the 
principal,  and  not  the  bid  of  Mr.  McKlsslck. 
Sixth.  'Before  plaintiff  can  recover,  it  Ii  nec- 


essary for  him  to  show  a  valid  Judgmefit 
which  was  a  Uen  upon  the  land  of  Joseph 
Kelly,  and  the  roll  Introduced  by  the  plain- 
tiff does  not  contain  a  Judgment  which  would 
constitute  a  Uen  upon  the  land  of  Joseph 
Kelly  unless  It  was  entered  in  the  judgtnent 
book;  and  unless  the  Jury  find  from  the  evi- 
dence tbat  the  Judgment  was  so  entered,  no 
lien  was  obtained  upon  the  land  Joseph 
Kelly,  and  no  valid  sale  would  have  been 
made  without  such  lieu.'  That  I  refuse  to 
charge.  Seventh.  The  plaintiff  cannot  re- 
cover unless  he  has  proved  that  the  land  was 
sold  under  a  valid  Judgment  which  was  a 
lien  upon  the  laud  of  Joseph  Kelly,  and  that 
before  a  Judgment  or  decree  of  the  court  be- 
comes a  lien  upon  land  It  must  have  been 
entered  In  the  abstract  of  Judgments;  and. 
If  the  plaintiff  has  failed  to  show  that  the 
Judgment  was  so  entered,  he  cannot  recov- 
er.' I  think  that  Is  the  law.  Before  a  Judg- 
ment becomes  a  Uen,  It  must  be  r^ularly 
entered  In  the  twok  down  here.  The  levy 
must  be  made  and  advertised.  Those  are 
the  links  in  the  chain  of  title  of  the  purchas- 
er. At  a  sheriff's  sale  he  must  show  the 
Judgment  execution,  show  that  it  was  adver- 
tised, and  must  show  that  It  was  sold.  That 
is  necessary.  Ton  have  heard  the  testimony 
on  that  point  Mr.  Hydrlck:  I  wish  to 
make  a  point  By  the  Court:  I  don't  care  to 
hear  any  more  points.  That  Is  what  I  con- 
ceive to  be  the  law  of  the  case.  Take  the 
record.  If  yon  find  for  the  plaintiff,  say, 
*We  find  for  the  plaintiff  the  lands  In  dis- 
pute.' If  you  find  for  the  defendant  sim- 
ply say,  'We  find  for  the  defendant'  sign 
your  name,  and  put  the  word  'Foreman*  un- 
der your  name.  Foreman  of  the  Jury:  In 
r^ard  to  the  acreage  of  the  land,  does  It 
make  any  difference  It  was  advertised  893 
acres,  more  or  less,  and  the  tract  only  con- 
tained 243  acres,  I  think?  Has  that  anything 
to  do  with  ft,'-'Whether  the  party  might  have 
been  misled  by  the  acreage  at'  that  time?  By 
the  Court:  I  undertook  to  explain  that  In 
this  way:  That  at  a  sherlfTs  sale  there  Is  no 
warranty  as  to  the  number  of  acres,  or  as  to 
the  validity  of  the  title;  that  the  number 
of  acres  Is  put  In  It  as  describing  a  particu- 
lar lot  or  a  particular  plantation.  It  Is  sim- 
ply descriptive  of  the  plantation  which  Is  be* 
Ing  sold,  and  If  that  tract  Is  being  sold  the 
sheriff  does  not  warrant  In  that  sale  that  that 
tract  contains  the  nnmber  of  acres  that  It 
is  said  to  contain,  but  he  simply  says,  The 
Interest  of  the  Judgment  debtor  In  a  certain 
plantation  containing  so  many  acres,  more 
or  less.'  It  is  to  give  the  bidder  a  descrip- 
tion of  what  land  the  Interest  of  the  Judg- 
ment debtor  is  being  sold  in.  So,  as  I  say, 
there  Is  no  warranty  by  the  sheriff  that  It 
contains  tbat  many  acres  of  land.  Now,  the 
question  frequently  comes  up  In  this  way: 
That  where  land  Is  sold  for  so  much  per 
acre,  If  he  had  advertised  It  to  be  sold  at  so 
much  pet  acre,  and  it  had  been  bon^t  on 
the  aasnmptkm  that  thsxt  wu^hat  many 
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acrei  In  It,  tbat  woald  have  been  an  Injus- 
tice to  the  bidder;  but  where  it  Is  not  sold 
by  the  acre,  but  sold  In  bulk  as  containing  so 
many  acres,  the  sberiff  does  not  warrant 
that  It  does  contain  that  numb»  of  acres. 
Mr.  Monro:  Ton  charge  two  requests  in  our 
favor,  and  we  think  those  requests  decislre 
of  the  question,  because  we  saj  there  Is  no 
proof.  It  Is  for  the  Jury,  however,  to  say 
whether  there  was  any  proof.  We  think 
those  two  requests  are  decisive  of  the  case, 
and  I  don't  think  the  Jory  heard  your  honor. 
Mr.  Hydrick:  Tliat  Is  the  point  I  wanted  to 
state.  By  the  Ciourt:  I  ask  the  Jury  If  they 
heard  it.  I  am  a  little  hoarse.  Foreman:  I 
would  like  to  hear  them  read  sgaln.  If  we 
find  for  the  plaintiff,  do  we  have  to  find  In- 
terest from  the  time  of  the  sale?  By  the 
Court:  Yes,  seven  per  cent  legal  rate  of  in- 
terest I  wish  to  correct  what  I  said  as  to 
the  form  ctf  your  verdict  I  told  you  If  you 
find  for  the  plaintiff  to  find  for  the  land.  If 
you  find  for  the  plaintiff,  you  find  the  amount 
of  the  bid,  with  interest  from  date  of  sale. 
If  you  find  for  the  defendant,  you  say,  'We 
and  for  the  defendant*  Mr.  Munro:  The 
fifth  and  seventh.  By  the  Court:  'Before 
plaintiff  can  recover.  It  is  necessary  for  him 
to  show  a  valid  Judgment  which  was  a  Hen 
upon  the  land  of  Joseph  Kelly,  and  that  the 
toU  Introduced  by  plaintiff  does  not  contain 
a  Judgment*  That  I  positively  refuse  to 
charge.  Mr.  Munro:  The  fifth  and  seventh. 
By  the  Court:  'If  the  Jury  find  that  the  de- 
fendant's Intestate  refused  to  contract  In  his 
Individual  capacity,  and  that  the  plaintiff 
understood  that  he  did  not  intend  to  contract 
In  his  individual  capacity,  but  tbat  he  refus- 
ed to  so  contract  then  he  incurred  no  per- 
sonal liability,  and  the  verdict  should  be 
for  the  defendant'  That  as  I  say,  I  charge 
you,  with  the  modification  that  If  It  was  de- 
manded of  him  who  his  principal  was,  and 
he  refused  to  give  him,  the  sheriff  In  that  po- 
sition could  have  no  one  to  whom  he  could 
charge  the  bid;  and  If  the  party  bidding  then 
did  refuse  to  disclose  his  principal  he  would 
become  personally  liable  on  his  bid.  Mr. 
Munro:  Seventh  and  eighth.  By  the  Court: 
The  plaintiff  cannot  recover  unless  he  has 
proved  that  the  land  was  sold  under  a  valid 
Judgment  which  was  a  lien  upon  the  land  of 
Joseph  Kelly,  and  that  before  a  Judgment  or 
decree  of  court  becomes  a  Uen  upon  land 
It  must  have  been  entered  In  the  abstract  of 
Judgments;  and,  If  the  plaintiff  has  failed  to 
show  tbat  said  Judgment  was  so  entered,  he 
cannot  recover.'  That  Is  law,  as  I  charge 
you.  I  thought  I  made  It  plain  to  you  that 
a  Judgment  must  be  entered  first  Upon  that 
Judgment  an  execution  must  be  entered. 
That  Is  all  necessary  to  the  plaintiff's  chain 
of  title.  An  execution  Is  then  handed  to  the 
sheriff,— lodged'  with  the  sheriff.  It  la  called. 
He  then  levies  upon  the  land  under  that  exe- 
cntlon,  advertises  it  and  sells  It  and  all 
those  formalities  must  be  compiled  with  be- 
fore there  Is  the  authority  to  sell  tbat  real  es- 


tate under  a  Judgment  Mr.  Monro:  Tbat 
boc^  your  honor  b<ddB,  must  be  provoi? 
By  the  Court:  Now,  the  eU^th.  I  refuse  tiie 
eighth  on  the  i^und  tbat  I  hav*  explained 
to  yon  bt  reference  to  that  as  folly  as  I 
think  It  necessary.  I  thtok  yon  ondentand 
It  Mr.  Wallace:  May  I  speak?  I  would 
like  to,  if  yoor  honor  wlU  allow  me.  The 
Judgment,  while  it  has  to  be  entwed.  By 
the  Court:  No,  I  wont  hear  yon  on  that 
Take  the  record,  Mr.  Foreman  and  gentle- 
men of  the  Jory,  and  find  a  verdict  Write 
your  verdict  on  the  complaint.  Mr.  Wallace: 
We  will  tak&  a  nonsuit  Mr.  Munro:  We 
object  By  the  Court:  I  dont  think  yoo  can 
take  It  at  this  stage." 

The  Jury  came  out  for  information.  **By 
the  Court:  Have  you  agreed  upon  your  ver- 
dict? Foreman:  No,  sir.  One  of  the  Jurors 
asked  me  to  request  you  to  state  whether 
the  law  requires  that  Col.  McKlssick  give 
the  name  right  then  and  there  at  tbat  time. 
By  the  Court:  It  requires  him  to  disclose  It 
before  the  entry  Is  made  In  the  sherifTs 
book.  That  Is  the  contract;  that  Is  accepting 
the  bid.  When  he  bids  off,  and  he  enters  In 
the  sheriff's  book,  that  Is  the  trade,  that  Is 
the  contract  that  is  the  consummation  of  the 
contract;  and  when  he  says,  'Charge  It  to  me 
as  attorney,'  If  he  said  that  that  was  a  con- 
tract with  the  party,  and  If  he  falls  to  dis- 
close his  principal  before  that  bid  was  ac- 
cepted In  that  condition  he  would  be  persou- 
ally  liable.  Mr.  Munro:  Would  your  honor 
object  to  Instructing  the  jory  that  if  no  evi- 
dence has  been  offered  of  «iterlng  the  Judg- 
ment in  the  book  of  abstracts?  By  the  Conrt: 
No,  sir;  because  I  don't  think  that  It  Is  ma- 
terial In  this  case,  for  this  reason:  It  Is  not 
set  up  as  one  of  the  defenses  In  the  answer. 
Mr.  Munro:  We  deny  It  By  the  Court: 
Tou  don't  set  up  that  as  one  of  the  specific 
defenses  in  the  answer,  and  I  don't  see  how 
the  Jury—  Mr.  Munro:  Let  me  remind  your 
honor  we  deny  that  there  is  any  record  of 
judgment  and  therefore  he  Is  bound  to  prove 
It.  Foreman:  The  Jury  wanted  to  know 
whether  the  sheriff  makes  his  entry  right 
there  at  the  spot  of  sale  on  his  book.  By 
the  Court:  Tes,  that  Is  law.  The  law  re- 
quires of  the  sheriff  that  when  he  makes  a 
sale  of  a  tract  of  land  he  shall  have  a  sales 
book  or  a  book  of  sales,  In  which  he  is  requir- 
ed by  law  to  enter  these  sales,  and  while 
they  are  out  on  the  steps  what  Is  known  as  a 
'memorandum  book'  that  they  carry  there — 
The  supreme  court  have  decided  that  an  en- 
try in  that  book  Is  simply  for  the  conven- 
ience of  the  sheriff.  He  must  enter  In  this 
book  of  sales,  and  when  tbat  Is  done  that  is  a 
memorandum  In  writing  of  the  contract  It 
is  law  with  reference  to  trades  In  real  es- 
tate that  no  agreement— verbal  i^eement — 
between  parties  in  reference  to  the  sale  of 
land  Is  binding  on  the  parties;  therefore  it 
must  be  a  written  memorandum  when  It 
comes  to  lands.  If  you  make  trade  with  ref- 
erence to  land,  there  must  ^'^^^^i^  fl^™' 
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orandnm.  The  courts  hare  held  that  the 
entry  In  the  aherUTe  book  la  the  written 
memorandum  of  that  sale  with  reference  to 
real  estate,  and  when  that  la  entered  there 
that  Is  the  conanmmatlon  of  the  contract  of 
pnrchase.  Mr.  Munro:  It  ia  allied  la  the 
CMKplahit  that  Judgment  waa  entered  on  the 
abetract  of  Judgments,  and  we  deny  It  By 
the  Conrt:  -I  charge  the  Jury  this:  That  the 
Judgment  roll  about  which  there  was  so 
much  contentlm  here  Is  sufficient  proof  of 
the  existence  of  the  Judgment  The  com- 
plaints and  those  papers  which  were  offered 
there  la  a  snfflctent  proof  of  the  Judgment  to 
sustain  a  sale  under." 

The  defendant  requested  the  conrt  to 
charge  the  seven  propositions  of  law  as  con- 
tained and  set  forth  In  his  honor's  charge, 
and  also  an  eighth  request  to  charge,  which 
waa  aa  follows:  "The  plaintiff  had  the  right 
to  treat  and  contract  with  I.  G.  McB^sslck 
in  his  representatlTe  capacity,  even  though  I. 
O.  McKlssick  declined  to  give  the  name  of 
the  person  whom  he  represented;  and.  If 
plaintiff  elected  te  treat  and  contract  with  I. 
O.  McKlsslck  In  his  representative  capacity 
after  he  had  declined  and  refused  to  treat 
and  contract  in  his  Individual  capacity  and 
to  give  the  name  of  the  person  for  whom  he 
was  contracting,— trusting  that  L  O.  McKls- 
slcfc  would  In  due  time  give  him  the  name 
of  the  person  for  whom  he  was  contracting, 
—the  plalntfff  could  not  afterwards  recover 
of  I.  G.  McKlsslck  In  his  Individual  capacity. 
If  he  afterwards.  In  due  time,  discloaed  b|B 
true  principal,  and  If  said  principal  was  not 
insolvent" 

Defendant's  exceptions:  "In  overruling  de- 
fendant's demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action:  First.  Be- 
cause It  appears  upon  the  face  of  the  com- 
plaint that  there  was  no  meeting  of  the 
minds  of  the  plaintiff  and  the  defendant's 
intestate  upon  any  contract  upon  which  the 
defendant's  intestate  Is  bound  In  his  individ- 
ual capacity,  and  because  It  appears  that  the 
plaintiff  elected  to  treat  and  did  treat  and 
contract  with  the  defendant's  intestate  In  bis 
representative  capacity  aa  the  attorney  for 
another,  and  It  Is  not  alleged  that  he  treated 
or  contracted  with  him  In  his  individual  ca- 
pacity, or  that  he  did  not,  in  his  representa^ 
tive  capacity,  make  a  valid,  binding  contract 
for  a  solvent  prlndpaL  Second.  Because  It 
appears  apon  the  face  of  the  complaint  that 
the  defendant's  Intestate  contracted  only  in 
hlfl  representative  caiMclty  as  the  attorney 
for  another,  and  he  cannot  be  made  liable  In 
his  Individual  capacity,  in  this  action,  upon 
such  contract  Third.  In  admitting  in  evi- 
dence the  sheriff's  sales  hoolk,  when  it  ap- 
peared that  said  book  was  not  the  book  In 
which  the  original  entry  and  memorandum 
of  the  sales  had  t>een  made  by  the  plaintiff. 
Fourth.  In  charging  the  Jury,  If  the  defend- 
ant's intestate  was  the  highest  and  last  bld- 
dw  at  the  sale,  and  if  his  Ud  was  accepted* 


aad  he  dedined  ta  give  the  name  of  the  per* 
•on  for  whom  he  was  bidding,  be  was  indl- 
Tidnally  liaSAe.  Fifth.  In  charging  the  Jury 
Oat  tlw  law  aa  latd  down  in  the  case  of  La- 
grone  r.  Tlmmerman  (8.  C.)  24  S.  B.  290,  Is 
the  law  applicable  to  this  case.  Sixth.  In 
charging  the  Jury:  'Now,  did  Mr.  McKlsslck 
decline  or  refuse  to  give  the  name  of  his 
principal  to  the  aherlff?  If  so,  he  was  in- 
dividually liable  for  that  bid.'  Seventh.  In 
charging  the  jury  as  follows:  'Now,  I  charge 
you  further  that  at  sheriffs'  sales  there  Is  no 
warranty  either  as  to  the  titie  or  as  to  the 
amount  of  property  sold,  and  you  readily  see 
the  reason,— that  ^erlffs'  sales  differ  from 
other  sales,  private  sales,  or  sales  by  the 
court  in  this  particular:  at  a  sheriff's  sale 
they  do  not  sell  the  land  advertised  to  s^ 
although  that  Is  a  common  acceptation,  but 
th^  simply  sell  what  [nterest  In  that  land 
the  Judgment  debtor  has.'  EUghth.  In  char- 
ging the  Jury  as  follows:  'Now,  this  looks  to 
me  like  it  is  a  very  plain  case,  Mr.  Foreman 
and  gentieman  of  the  Jury.  There  are  no 
compUcatitms  either  of  law,  or  serious  com- 
plications, as  I  take  It  of  fact  If  the  sheriff 
r^laiiy  advertised  that  land,  did  he  sell  It 
in  the  regular  form  prescribed  by  law,  in 
open,  public,  fair  sale?  If  so,  Mr.  McKlsslck 
bid  it  off,  and  says,  "Charge  It  to  me  as  at- 
torney," and  does  not  disclose  for  whom 
he  Is  attorney,  that  would  bind  him.'  Ninth. 
In  not  charging  the  defendant's  request  to 
charge  number  1  (to  wit  if  the  jury  finds 
that  the  plaintiff  knew  that  the  defendant's 
intestate  was  bidding  for  anottier  person,  and 
understood  him  to  refuse  to  bind  himself 
Individually  or  personally,  the  verdict  should 
be  for  the  defendant)  without  the  following 
qualifications,  to  wit:  *I  chaise  you  that 
this  Is  law  with  this  qualification:  that  If 
the  sheriff  asked  the  quesUcm  for  whom  he 
was  bidding,  and  he  declined  to  give  the 
name  of  his  principal,  that  would  bind  him; 
he  would  be  bound  by  the  bid,  as  I  have  al- 
ready chained  you.'  Tenth.  In  qualifying  the 
defendant's  request  to  charge  numbered  8,  to 
wit:  Third.  That  a  contract  presupposes  a 
meeting  of  minds,  and,  if  the  minds  of  the 
plaintiff  and  of  the  defendant's  Intestate  did 
not  meet  as  to  the  sale,  there  was  no  con- 
tract tiie  verdict  should  be  for  the  de- 
fendant'—by  saying:  'With  that  same  qnali- 
flcation  that  I  have  Indicated  all  the  way 
through,— that  If  the  sheriff  asked  the  ques- 
tion, "For  whom  are  yon  bidding?"  and  he 
does  not  give  It  the  sheriff  could  not  charge 
any  one  else  but  the  party  who  Idd, .  If  he 
refused  to  or  disclose  the  name  of  the 
person  for  whom  he  was  bidding.'  Bleventb. 
In  refusing  to  charge  the  defendant's  request 
to  charge  numbered  4,  to  wit:  'Fourth.  That 
the  plaintiff  has  brought  bis  action  as  upon 
a  contract;  that  the  liability  of  the  defend- 
ant's Intestate,  If  liable  at  all,  waa  In  an  ac- 
tion tot  damages,  and  not  In  an  action  upon 
a  contract  unless  the  Jury  find  that  the 
minds  of  the  parties  ^R:^  ^^g"^  t^?55grc 
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and  In  chuglnc  as  foUowt:  1  cbarge  jon 
that  the  sherlflF  had  a  right  to  bring  this  a(s 
tion  upon  that  Ud.  The  law,  aa  I  017.  would 
Imply  that  there  was  a  contract  between 
the  partiea.  Mr.  McKlsBlck.  b7  his  bid, 
would  agree  to  glTe  so  much  for  the  land, 
and  the  sheriff,  as  the  officer  of  the  law, 
would  agree  to  make  a  deed  to  It,  or  the  In- 
terest of  this  party  In  It  That  Is  a  contract' 
Twelfth.  In  qualifying  the  defendant's  re- 
queet  to  charge  numbered  6,  to  wit:  'Fifth. 
If  the  Jury  find  that  the  defendant's  Intes- 
tate refused  to  contract  In  bis  Jndlrldual  ca- 
pacity, and  that  the  plaintiff  understood  that 
he  did  not  Intend  to  contract  in  his  indtridu- 
al  capacity,  but  that  be  refused  to  so  con- 
tract, that  he  Incurred  no  personal  liability, 
and  the  T«dict  ahonld  be  for  the  defendant 
If  the  sheriff  knew  that  McKlssick  was  not 
bidding  In  his  todlTldnal  capacity,  and  he 
knew  for  whom  he  was  bidding,  the  agency 
was  disclosed,  why,  then  the  bid  would  be 
the  bid  of  the  principal,  and  not  the  bid  of 
Ur.  McKlssick;*  and  by  further  modifying 
said  request  when  reading  the  same  over  -a 
second  time  to  the  Jury,  by  saying:  *If  It 
was  demanded  of  him  who  his  principal  was, 
and  he  refused  to  give  blm,  the  sheriff.  In 
that  position,  could  have  no  one  to  whom  he 
could  charge  the  bid;  and.  If  the  party  bid- 
ding then  did  refuse  to  disclose  his  principal, 
be  would  become  personally  liable  on  his 
bid.'  Thirteenth.  In  refusli^  to  charge  the 
defendant's  request  to  charge  numbered  6, 
to  wit:  'Before  plaintiff  can  recover,  It  Is 
necessary  for  him  to  show  a  voUd  Judgment 
which  was  a  Uen  upon  the  land  of  Joseph 
Kelly,  and  the  roil  Introduced  by  plaintiff 
does  not  contain  a  Judgment  which  would 
constitute  a  lien  niwn  the  land  of  Joseph 
Kelly  unless  It  was  entered  In  the  Judgment 
tKwk;  and,  unless  the  Jury  find  from  the  evi- 
dence that  the  Judgment  was  so  entered,  qo 
hea  was  obtained  on  the  land  of  Joseph 
Kelly,  and  no  valid  sale  could  have  been 
made  without  such  Hen.'  Fourteenth.  In 
charging,  In  resptmse  to  the  following  in- 
quiry from  the  foreman  of  the  Jury,  to  wit: 
'In  regard  to  the  acreage  of  the  land,  does  it 
make  any  difference  It  was  advertised  three 
hundred  and  ninety-three  acres,  more  or  less, 
and  the  tract  only  contained  24S  acres.  I 
tfaluk,--has  that  anything  to  do  with  It  wheth- 
er the  party  might  have  been  misled  by  the 
acreage  at  that  time?*  as  follows:  'At  a  sher- 
iff's sale  there  Is  no  warranty  as  to  the  num- 
ber of  acres,  or  as  to  the  validity  of  the 
title;  that  the  number  of  acres  is  put  In  It  as 
describing  a  particular  lot  or  particular  plan- 
tation. It  Is  simply  descriptive  of  the  plan- 
tation which  Is  being  sold,  and  If  that  tract  Is 
being  sold  the  sheriff  does  not  warrant  in 
that  sale  that  that  tract  contains  the  number 
of  acres  that  It  Is  said  to  contain,  but  he  sim- 
ply says.  "The  Interest  of  the  Judgment  debt- 
or In  a  certain  plantation  containing  so  many 
acres,  more  or  less."  It  to  to  give  to  the 
bidder  a  description  of  what  land  the  faiter- 


est  of  the  Judgment  debtw  is  being  sold  In.' 
Fifteenth.  In  refusing  to  chaise  the  defend- 
ant's request  to  the  charge  numt>ered  8, 
which  was  as  follows:  'The  plaintiff  had 
the  right  to  treat  and  contract  with  I.  6. 
McKlssick  In  his  representative  capacity, 
even  though  L  O.  McKlssick  declined  to  give 
the  name  of  the  poson  wImku  he  represent- 
ed; and  If  plaintiff  elected  to  treat  and  con- 
tract with  I.  O.  McKlssick  in  his  repreemta- 
tive  capacity  aft6r  he  had  declined  and  re- 
fused to  treat  and  contract  in  his  Individual 
capacity  and  to  give  the  name  of  the  per- 
son for  whom  he  was  contracting,— trosttng 
that  I.  Q.  McKlssick  would  In  due  time  give 
him  the  name  of  the  person  for  whom  he 
was  contracting,— the  plaintiff  could  not  aft- 
earwards  recover  of  L  G.  McKIsdck  In  his  In- 
dividual capacity, .  If  he  afterwards  In  due 
time  disclosed  his  true  principal,  and  If  said 
principal  was  not  Insolvent'  Sixteenth.  In 
charging  that  the  law  required  that  defrad- 
ant's  intestate  should  disclose  the  name  of 
his  principal  before  the  entry  to  made  in  the 
sheriff's  book,  to  avoid  personal  UablUty. 
Seventeenth.  In  charging  the  Jurr  as  fol- 
lows: 'I  charge  the  Jury  this:  that  the  Jndg 
ment  n^l  about  which  there  was  so  much 
contention  here  to  sufficient  proof  of  the  ex- 
istence of  the  Judgment.  The  complaints 
and  those  papers  which  were  ottsnA  then  la 
a  sufficient  proof  <tf  the  Judgment  to  sustain 
a  sale  under.' " 

Munro  ft  Mtmro  and.Hydticfe  &  Sawyer,  for 
appellant  J.  Glon^  Wallace,  for  respond- 
ent 

McIVER,  O.  J.  Thto  to  an  action  orlgliiaUy 
instituted  against  the  late  I.  O.  HcKlsslcfc 
and  John  H.  Kelly  to  recover  the  amoant  of 
a  bid  made  by  the  said  McKtssIdc  for  a 
tract  of  land  when  It  was  offered  for  sale  as 
the  proper^  of  one  Joseph  Kelly,  by  the 
plaintiff,  under  an  execution  tosued  to  en- 
force a  Judgment  In  fovor  of  Julius  R.  Pace 
and  others  against  the  said  Joa^h  Kelly  and 
others.  On  the  motion  of  the  original  de- 
fendants, the  plaintiff  was  required  to  elect 
against  which  of  the  two  original  defend- 
ants he  would  proceed,  and  he  elected  to 
proceed  against  I.  G.  McKlaslek,  and,  he  dy- 
ing Intestate  soon  after,  the  defendant  nam- 
ed In  the  Utie  of  thto  case  was  substituted 
as  his  administrator.  The  case  came  on  f<v 
trial  before  his  honor,  Judge  Bmest  Gary, 
and  a  Jury,  and  resulted  In  a  Judgment  in 
favor  of  the  plaintiff.  From  that  Judgment 
defendant  appeato  upon  the  several  gronnds 
set  out  In  the  record.  For  a  full  understand- 
ing of  the  points  made  by  the  appeal  It  will 
be  necessary  for  the  reporter  to  set  ont  In 
hto  report  of  the  case  a  copy  of  the  charge 
of  the  circuit  Judge,  together  with  the  ex- 
ceptions. We  do  not  propose  to  consider  the 
several  exceptions— 17  In  nnmber^-aerlatlm. 
but  on  the  contrary,  wlU  take  up  the  aewvnl 
qnestlona  which  are  presented  by  the  excep- 
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defendants  demurred  to  the  complaint 
upon  tbe  ground  tbat  the  facts  stated  therein 
were  not  sufficient  to  constltDte  a  canse  of 
action,  and  In  accordance  with  the  rule  filed 
two  q>eclflcatlons  In  writing  setting  fntb 
tlie  particulars  wherein  the  complaint  Is 
claimed  to  be  defective.   Although  there 
are,  In  form,  two  spedflcatlons,  yet,  as  it 
seems  to  us,  tb^  both  make  the  single  point 
that  the  complaint  shows  on  Its  face  that 
the  contract  as  set  forth  In  the  complaint, 
upon  which  the  action  is  based,  was  a  con- 
tract made  bjr  the  plaintiff  with  the  defend- 
ant's hitestate  In  a  representatlTe,  and  not 
In  Us  Individual,  capadtr.   The  complaint, 
after  alleging.  In  the  first  paragraph,  the  offi- 
cial character  of  the  plaintiff,  and  in  the  sec- 
ond paragraph  the  Judgment  under  which  the 
land  was  levied  on  and  offered  for  sale  by  the 
said  sheriff,  proceeds  In  the  third  and  fourth 
paragraphs  as  follows:    "Third.  That  at  said 
sale  plaintiff  knocked  down  said  land  to  the 
defendant,  L  O.  McKlaslcb,  for  the  sum  of 
nine  hundred  dollars  ($800),  he  being,  at  that 
price,  the  highest  and  last  bidder  therefor; 
tbat  said  defendant  told  plaintiff  to  charge 
the  land  to  I.  G.  McKlsslck.  attorney;  that 
at  the  demand  of  J.  0.  Wallace,  attorney  for 
the  Judgment  creators,  plaintiff  demanded 
of  said  defendant  the  name  of  hia  principal,' 
the  real  purchaser,  and  at  the  same  time  In- 
formed him  that.  If  he  did  not  disclose  his 
principal,  he  would  be  personally  liable  for 
the  purchase;  that  defendant  directed  him 
to  charge  the  land,  as  he  had  before  directed 
him  to  do,  to  X.  O.  McEIsslck,  atbumey;  and 
under  the  direction  of  J.  O.  Wallace,  attorney 
for  the  Judgment  creditors,  plaintiff  did 
charge  said  land  and  sale  In  and  on  his  sale 
book  to  I.  O.  Mcmsslc^  attorney,  at  nine 
hundred  dollars  <$900).    Fourth.  That  said 
defendant  failed  and  refused  to  comply  with 
his  bid,  and  complete  said  purchase,  and, 
long  after  said  sale.  Informed  plaintiff  that 
be  bid  off  said  land  as  the  agent  of  John  H. 
Kelly,  who  was  the  real  purchaser."  Tak- 
ing these  allegations  to  be  true,  as  they  must 
be  taken  to  be  under  the  demurrer,  we 
tbink  that,  instead  of  showing  that  the  con- 
tract was  made  by  Mr.  McEIsslck  In  a  rep- 
resentatlTe capacity,  they  show  that  the  con- 
tract waa  made  by  him  in  his  individual  ca- 
pacity, and  that  he  thereby  became  person- 
ally liable  to  fulfill  such  contract  In  Story, 
I  268,  quoted  with  approval  In  Miller  v. 
Ford,  4  Strob..  at  page  216,  the  rule  is  thus 
laid  down:    "A  person  contracting  as  agent 
wUl  be  personally  liable,  whether  he  Is 
known  to  be  an  agent  or  not,  In  all  cases 
when  he  makes  the  contract  In  lils  own 
n&me,  or  voluntarily  incurs  a  personal  re- 
sponfllbility,  either  express  or  implied,  wher- 
ever from  the  form  of  the  transaction  he  has 
become  a  direct  personal  party  to  the  con- 
tract."  Again,  as  Is  said  by  the  same  dis- 
tlngtilsbed  author  at  section  166,  and  like- 
wise quoted  with  approval  In  the  case  above 
dted:  '^f  tb*  terms  vt  a  written  contract 


made  by  an  agent  show  that  he  Is  an  agent, 
and  that  he  means  to  bind  his  principal,  and 
not  himself,  that  construction  will  be  adt^t- 
ed,  however  Inartificial  the  Instmment  may 
be;  but,  if  the  terms  are  not  thus  explicit, 
although  it  may  appear  that  the  party  is  an 
agent,  he  will  be  deemed  to  have  contracted 
In  his  personal  capacity."  Again,  in  Daven- 
port V.  Blley.  2  McCord,  198,  It  was  held 
that  where  a  factor  dealing  for  a  principal, 
but  concealing  that  principal,  delivers  goods 
in  bis  own  name,  the  person  contracting  with 
him  baa  a  right  to  ccmslder  him,  to  all  in- 
tents and  purposes,  as  the  principal,  and  may 
bring  an  action  on  a  breach  of  warranty. 
So,  In  Conyers  v.  Magrath,  4  McCord,  at  page 
391,  It  was  laid  down  as  a  settled  conceded 
rule  "that  If  an  agent  sell,  without  disclosing 
the  name  of  bis  principal,  he  will,  In  respect 
to  the  purchaser,  be  regarded  as  the  prin- 
cipal." Of  course,  the  converse  of  this  is 
Ukewlse  true.— that  If  an  agent  buy  without 
disclosing  the  name  of  his  principal  he  will, 
in  respect  to  the  vendor,  be  regarded  aa  the 
principaL  The  rule  is  thus  stated.  In  gen- 
eral terms,  in  Welch  v.  Goodwin,  128  Mass. 
71.  reptHted  also  In  26  Am.  Bep.  24:  "One 
who  acts  as  the  agent  of  an  undisclosed  prin- 
cipal may  be  treated  aa  principal  by  the 
party  with  whom  he  deals."  This  rule  has 
not  only  the  support  of  authority,  but  also 
that  of  reason  and  common  sense.  If  a  per> 
son  should  be  permitted  to  go  through  the 
form  of  entering  into  a  contract  with  anoth- 
er as  agent  of  a  third  person,  and  fan  ot 
refuse  to  disclose  the  name  of  his  principal, 
inaamncb  as  the  contract  could  not  be  en- 
forced against  the  unknown  principal.  It 
could  not  be  enforced  at  all  unless  the  ag^t 
could  be  held  personally  UaMe,  and  thus  the 
transaction  would  become  nugatory.  It 
seems  to  us  this  rule  Is  especially  appUc&lde 
to  sales  made  by  the  sheriff  under  execution, 
for.  If  It  were  otherwise,  it  would  be  very 
easy  for  a  defendant  in  execution  to  secure  a 
postponement  of  the  sale  of  his  property  by 
procuring  some  one  to  attend  the  sale  and 
bid  off  the  property  as  the  agent  of  an  un- 
disclosed principal.  It  Is  clear  that  the  facts 
alleged  In  the  third  paragraph  of  the  com- 
plaint—that  defendant's  Intestate  bid  off  the 
land,  and  directed  the  sheriff  to  set  down  the 
bid  "to  I.  O.  McEissick,  attorney";  that 
when  the  name  of  hia  principal  was  demand- 
ed he  failed  or  refused  to  give  it,  and  after 
express  notice  that,  unless  he  disclosed  the 
name  of  his  principal,  he  would  be  held  per- 
sonally liable,  he  stlU  repeated  his  dlrectloB 
to  the  sheriff  to  set  down  the  bid  "to  I.  G. 
McEissick,  attorney"— are  quite  sufficient  to 
fix  upon  the  defendant's  Intestete  personal 
liability  for  the  amount  of  the  bid.  The  al* 
legation  In  the  fourth  paragraph  of  the  com- 
plaint that  "long  after  said  sale  [the  defoad- 
ant]  informed  the  plaintiff  that  he  bid  off 
said  land  as  the  agent  of  John  JS.  Eelly,  who 
was  the  real  purchaser,"  even  If  not  elim- 
inated from  the  compla^^^^l^^ij^on^e 
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uiee  of  tli«  action  as  agoliut  said  KeiUy^  cuh 
not  Affect  the  queBtlon,  for  the  obTtons  rea- 
■on  that  this  infarmatlon  was  not  conuatuU- 
cated  to  the  plaintiff  nntn  "long  after"  the 
contract  between  the  plaintiff  and  the  de- 
fendant's Intestate  was  dosed.  That  eon- 
tract  was  closed  when  the  hammer  fell,  and 
the  tdd  was  entered  In  the  sheriff's  sale  book. 
There  was  no  error,  therefore,  on  the  part  of 
the  circuit  judge  In  orerruUng  the  demnnw. 

The  next  posHlm  taken  1^  appellant  Is  that 
the  plaintiff  hwl  no  cause  of  action  <m  a  con- 
tract, but  that  defendant's  Intestate,  If  Uable 
at  aU,  was  UaUe  «ily  to  an  action  for  a  tort 
The  frank  admisskm  of  the  counsel  for  ap- 
pellant that  the  decided  cases  are  against  blm 
on  this  point  would  seem  to  fae  sufficient  to 
dispose  of  this  position,  Cm  it  Is  dear,  from 
what  we  have  said  Bbave,  that  the  effort  of 
conusel  to  differentiate  those  cases  from  the 
present  br  the  contention  that  Mr.  McKlsslck 
reused  to  contract  as  an  Individual,  and  In- 
sisted that  the  contract,  If  made  at  all.  should 
be  made  with  him  as  the  agent  of  another, 
cannot  be  sustained  because  tiie  contention 
njfoa  which  It  la  based  Is  not  true  either  In 
law  or  fact;  for,  as  we  have  shown,  when 
a  person  enters  into  a  contract  as  agent  for 
another,  whose  name  he  fails  or  refuses  to 
disclose,  the  law  fixes  upon  him  a  personal 
UabUlty.  The  undisputed  facts  are  that  when 
Mr.  McE^lBSlck  was  called  upon  to  dlsdose  the 
name  of  his  principal  he  refused,  or  at  least 
failed,  to  do  so,  whereupon  he  was  dlstlnctlr 
notified  that  unless  he  disclosed  the  name  of 
his  principal  he  would  be  held  personally  11a- 
Ue;  and  that,  after  such  notice,  he  persisted 
In  refusing  to  disclose  the  name  of  his  prin- 
cipal, without  any  dlaclalmer  of  such  liability, 
but  simply  repeating  his  prerlons  direction  to 
set  down  the  bid  "to  I.  G.  McKissIck,  attor- 
ney." There  can  be  no  doubt,  therefore,  that 
the  understanding  of  the  plaintiff  was  that 
Mr.  McKlsslck  was  personally  Uable  for  the 
amount  of  the  bid,  and  In  this  understanding 
Mr.  McKlsslck  must  be  regarded  as  having 
acquiesced,  silently  at  least  For,  if  the  de- 
fendants intestate  repudiated  such  under- 
standing, he  should  have  said  so  when  dis- 
tinctly notified  that  If  the  bid  was  entered  as 
he  directed  he  would  be  held  personally  lia- 
ble, whereupon  the  sale  would  have  then  pro- 
ceeded. But  not  hSTing  done  so  then,  nei- 
^er  he  nor  bis  representatlTe  can  now  be  per- 
mitted to  repudiate  the  understanding  upon 
which  the  sheriff  manifestly  acted. 

The  next  position  taken  by  the  appellant  Is 
that  the  entry  In  the  official  sale  book  of  the 
sale  was  not  the  original  entry,  but  that  the 
memorandum  book  In  which  the  original  en- 
try was  made  was  the  beat  evidence,  and 
should,  tiia«fore,  have  been  produced.  The 
law  reqnlres  the  sheriff  to  enter  In  his  official 
sales  book,  and  such  book  affords  the  t>eBt 
evidence  of  such  sales.  The  mere  fact  that  a 
memorandum  book,  or  sometimes  a  slip  of 
paper.  Is  used  at  the  auctioneer's  block  to  en- 
ter the  items  of  the  sale,  which  are  afterwards 


entved  In  the  official  sale  book,  does  not  make 
such  memoranda  the  best  evidence  of  such 
entries.  It  is  weU  known  that  sales  by  the 
sheriff  were  usually  made  out  of  doors,  some- 
times In  bad  weather;  and  to  require  the  sher- 
iff to  take  a  pondenyos  book,  cowtitaUnsr  « 
part  of  the  records  of  his  office^  out  to  the 
auctioneer's  block,  and  there  make  the  entries 
in  It  the  very  momotf  after  the  sal^  would 
be  not  only  a  harsh  and  unreasonable  require- 
ment, but  would  be  far  from  owdodve  to  the 
proper  preservation  of  such  book,  and  to  the 
neat  and  coderly  entries  pn^ter  to  be  made  in 
such  book.  Besides,  the  authorities  show  that 
this  poslticm  cannot  be  susttUned.  See  Epis- 
copal Church  V.  Wiley,  1  Hill,  Slq.,  at  page 
690,  where  It  Is  said  l^'  Harp^,  Cta.:  "I 
do  not  understand  the  objection  to  apply  to 
the  entry  to  the  auctioneer's  lx>ok,  but  to  the 
pencil  memorandum  made  on  the  land  at  the 
moment  of  sale,  which  It  was  thought  con- 
stituted the  true  memorandum.  But  tbls 
contrary  to  the  universal  understanding.  Tbe 
entry  in  the  auctioneer's  book  was  made  ss 
early  as  practicable."  So  ha«,  to  the  absence 
of  any  evidence  to  the  contrary,  we  must  as- 
sume that  the  sheriff  did  his  doty,  and  made 
the  proper  entries  in  his  sale  book  as  early 
after  the  sale  as  practicable.  So  It  was  said 
by  O'Neall,  J.,  In  Elfe  v.  Gadsden,  1  Strob..  at 
page  231,  "It  is  allowable  for  the  sherlir  to 
keep  his  private  memoranda,  and  from  tbem 
to  make  the  entry  required  .by  law  In  the  of- 
ficial book.**  To  the  same  effect  is  the  case 
of  Christie  v.  Simpson,  1  lUch.  Law,  407. 

The  potots  raised  by  the  fourth,  sixth,  ninth, 
tenth,  twelfth,  fifteenth,  and  sixteenth  excep- 
tions are  but  repetitions  in  dlfferoit  f(nTas  of 
the  same  points  which  have  already  been  con- 
sidered and  disposed  of.  Tbese  exceptloiu 
must,  therefore,  be  ov^uled. 

Exception  C  Imputes  error  to  the  circuit 
Judge  In  charging  the  Jury  that  the  law  as 
laid  down  In  the  case  of  Lagrone  v.  Timmo- 
man  (8.  0.)  24  S.  H.  290,  is  the  law  applica- 
ble to  this  case.  This  Is  based  upcm  a  mis- 
conception of  the  charge.  What  was  said  In 
that  case  was  merely  refored  to  by  the  cir- 
cuit judge  as  Illustrative  of  the  principle  of 
law  applicable  to  this  case;  and  In  this  there 
was  no  error. 

The  seventh  and  fourteenth  exceptions  are 
so  manlfesHy  without  foundation  that  it  is 
scarcely  necessary  to  do  more  than  to  say  six. 
It  cannot  be  denied  that  there  Is  no  warranty 
at  sheriff's  sales,  where  the  rule  Is  caveat 
emptor.  The  mere  fact  that  there  is  a  de- 
ficiency to  the  number  of  acres  contained  In 
the  land  is  no  defeme  to  an  action  for  tbe 
amount  of  the  bid.  The  land  was  advertised 
by  correct  metes  and  bounds  as  containing  398 
acres,  more  or  lees,  and  It  cwtainly  wonld  be 
a  novel  idea  to  hold  that  the  sheriff  tber^tf 
represented  that  the  land  contslned  893  acres; 
and  there  was  no  testimony  to  show  that  any 
other  representation  as  to  the  number  of  acres 
was  ever  made  try  tbe  sheriff  or  by  any  one 
etoB.  Itlatruet^  |h^^^^/^^l. 
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the  answer  that  the  plaintiffs  In  the  execution 
under  which  the  land  wu  lold  and  the  plain- 
tiff herein  represented  falsely  and  fraudulent- 
ly that  the  land  contained  388  acres,  but  there 
Is  not  a  partlde  of  testimony  to  sustain  such 
an  allegation.  On  the  contrary,  the  testi- 
mony tends  to  show  Oiat  the  defendant  and 
those  for  whom  he  claimed  to  have  been  act- 
ing knew  as  well,  If  not  better,  than  any  one 
else  the  true  area  of  said  land.  These  eicei>- 
tions  must,  therefore,  be  oremiled. 

The  eighth  exception,  as  we  learn  from  the 
argument,  was  Intended  to  Impute  error  to  the 
circuit  Judge  In  Tlolating  that  clause  of  the 
<K>n8tltutlon  which  prohibits  a  Judge  from 
charging  on  tho  facts.  We  are  unalde  to  dis- 
cover In  the  language  quoted  In  this  excep- 
tion, or  anywhere  else  in  the  charge,  any  vio- 
lation of  this  constitutional  provision.  So,  too, 
as  to  the  seventeenth  exception,  which  Is  baa- 
ed upon  the  same  ground.  The  judge  simply 
instructed  the  jury,  as  It  was  his  duty  to  do, 
as  to  the  legal  effect  of  the  record  which  was 
offered  in  evidence,  without  objecttra.  Both 
of  these  eixeptlons  must  be  ovoruled. 

There  is  no  basis  for  the  tUiteenth  excep- 
tion, for,  even  conceding,  what  we  are  not  to 
be  understood  as  conceding,  that  the  "Jndg- 
mmt  hwA"  was  the  highest  and  best  evldoice 
of  the  Judgment  na&er  which  the  land  was 
sold,  yet  the  record  constltntlng  tiie  Jndgmait 
roll,  having  been  Introduced  without  objection, 
as  the  "can"  shows,  would  thereby  become 
competeid  evldaice  of  the  judgment,  and  the 
qnestlwi  songht  to  be  raised  by  this  ezceptton 
cannot  now  be  raised,  and  hence  cannot  now 
be  Gonsldcaed.  This  exception  must  likewise 
be  OTomled.  The  Judgment  of  this  court  la 
that  the  Judgment  of  the  circuit  conrt  be  af- 
finned. 

GABT,  A.  J.,  did  not  sit  In  this  case. 


(Eo  a  a  Ml) 

BURNETT  V.  GBAWFORD  et  sL 
ffhq^eme  Court  of  South  OaroUna.  July  22, 
1887J 

Opirioh  Evidbncb— Parol  Evidbnos— Advbrsb 
POSSBSSIOK— Tacxi  MO— Ikstbdotions 
OK  Btidsnob. 

1.  la  partition  of  land  claimed  bj  both  plaintiff 
and  defendants,  tt  was  not  error  to  refuse  to  al- 
low plaintiiTB  couDsel  to  aak  plaintiff  'if  he  did 
not  know  that  his  grai^mother  owned  the  land 
and  claimed  it  as  her  own,"  where  lie  had  testified 
on  cross-examination  that  he  knew  It  wai  his 

ndmoth«T*s  sinqily  from  her  statement,  and 
not  know  It  ME  his  own  knowledge,  as  the 
answer  thereto  would  involve  his  opmion  as  to 
rach  ownenhip, 

2.  Where  a  writing  purporting  to  show  a  re- 
Hngnlshment  of  all  danns  oa  the  part  of  plain- 
tiff^B  Intestate  to  the  land  in  controversy  in  favor 
of  defendants'  testator  had  been  ezclnded  on 
plaintiff's  motioD,  it  Wds  not  error  to  allow  parol 
testimwy  of  an  alleged  settlement  between  flu<^ 
parties,  respectins  such  land,  over  plaintifTs 
objection  that  sucn  settlement  was  in  writing,  as 
mch  testimony  tended  to  show  the  character  of 
tbe  posseadoB  of  sndk  land  by  the  xeveetive  pai<- 
ties.  

S.  When  deCcndtsili  In  an  aetloD  brntrlng  tt- 


tie  to  land  claimed  (1)  that  their  testator  died 
seised  and  In  poseession  of  the  lend  in  question, 
and  (2)  that  tbey  and  their  ancestor  had  been 
in  possession  thereof,  as  sole  owners,  adversely  to- 
plain  tiff  and  his  ancestor,  for  more  than  10  year» 
prevloos  to  the  action,  and  since  an  alleged  set- 
tlement whereby  plaintiff's  ancestor  relinquished 
all  her  Interest  in  such  land  to  defendants'  an- 
cestor,  a  charge  that,  if  the  Jury  should  conclude 
that  defendants  and  their  ancestor  had  held  the 
land  adversely  foi  10  years  prior  to  the  com- 
mencement of  such  action,  their  title  would  be 
good,  was  theoretically  correct,  as  the  poaseBsiou 
of  tiie  heirs  may  be  ta^'ked  to  that  of  their  an- 
cestor  for  the  purpose  of  showing  adverse  poa- 
sesslon  for  the  statutory  period. 

4.  It  was  not  error  to  refuse  to  diarge  that, 
unless  d^endants'  sncestor  held  adversely  for  10 
years  after  such  settiement,  he  acquired  no  titie 
as  against  the  interest  of  plaintiff's  ancestor,  as 
snch  diam  assumed  that  ddlendants'  ancestor 
could  not  nave  hdd  advnsely,  so  as  to  bar  plaln- 
tifF,  preTioosly  to  sudl  settlement 

D.  A.  charge  tiiat  an  ouster  could  be  presumed 
from  the  lapse  of  20  years  was  applicable,  in  an 
action  Involving  titie  to  land,  to  an  isBoe  as  to 
whether  one  had  held  adverse  and  exclucuve  pos- 
sesaion  of  certain  land  for  such  period  against  all 
who  might  claim  as  tenants  in  common. 

e.  In  an  action  Involving  titie  to  land,  it  was 
not  error  to  charge  that  plaintiff  must  recova-,  if 
at  all,  on  the  strength  of  his  own  title,  tbou^ 
there  be  evidence  that  both  parties  claim  from  a 
common  soorce. 

7.  A  charge  reciting,  in  interrogative  form,  me 
testimony  of  certain  individual  witnesses,  Is  ob- 
noxious to  Const  art.  6,  8  26,  forUdding  duuges 
"In  reapeet  to  matters  of  tact." 

Appeal  from  common  pleas  circuit  conrt 
of  Abbeville  countr;  W.  C.  Benet,  Judge. 

Action  for  partition  of  land  by  Sarah  Bur- 
nett against  Carrie  Crawford  and  others. 
On  the  death  of  plaintiff,  her  son,  J.  P.  Bur- 
nett, was  substituted,  and  the  action  there- 
after prosecuted  In  his  name.  On  trial  to  n 
Jury  on  an  Issue  of  title,  there  was  a  rer- 
dlct  for  defendants  From  a  decree  affirm- 
ing sncb  verdict  and  dismissing  the  com- 
plahi^  plaintiff  appeals.  Reversed. 

Oraydon  &  Graydon,  for  appellants  De 
Bmhl  &  Lyra,  for  respondents. 

J0NB8,  J.  This  is  an  action  for  ttie  par- 
tition of  a  tract  <tf  land,  commenced  1^ 
Sarah-  Burnett  March  28,  18&1.  After  ber 
death.  In  Febmary*  189S,  her  son,  the  pres- 
ent plaintiff,  was  substltnted.  The  answer 
of  defendants  raised  an  Issue  of  title,  and 
the  cause  was  heard  before  Judge  Benet 
and  a  Jnry.  Tbe  Jury  found  for  the  defend- 
ants <Hi  the  Issue  of  title,  and  thereupon 
Jut^e  Benet  made  a  decree  affirming  and 
approving  the  Verdict  and  dismissing  the 
complaint 

The  evidence  before  the  Jury  tended  to 
show  that  James  Gaolden  died  Intestate  In 
1827,  s^sed  and  possessed  of  the  land  In 
dispute,  leaving  as  his  heirs  at  law  his 
widow  Frances  Ganlden,  and  flve  children, 
—John,  who  was  Uie  father  of  defendants; 
Sarah,  who  was  the  mother  of  plaintiff; 
William,  who  died  unmarried  and  Intestate 
previous  to  ISil;  Andrew  J^  who  died  dur- 
ing the  war,  tuunarrled  and  intestate;  and 
Charles  B.,  who  died  about  1854.  unmarried  i 
and  intestate.  In  1841  AlNitinKi  2v  voafrii^dg  Lc 
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ail  his  Interest  In  said  tract  to  John  And 
Charles  B.  After  the  death  of  Charles  B., 
Andrew  J.  conveyed  In  1858  to  John  all  his 
Interest  In  the  real  estate  of  Charles  B.  In 
the  same  year  Sarah  Bnrnett  conveyed  to 
John  Oaalden  all  her  Interest  In  the  real 
estate  of  Charles  B.  Ganlden.  Sarah  lived 
on  the  land  In  dispute  nstil  her  marriage, 
In  1849,  when  she  moved  off.  In  1850  she 
took  possesalon  of  1^  acres  of  the  original 
tract,  which  contained  823  acres;  and  In 
July,  1880,  she  took  ptMSesston  of  5%  acres 
additional,  adjoining  the  l^acre  lot,  and 
occupied  the  7  acres  until  her  death,  In 
189S.  In  her  testimony  taken  de  bene  esse 
before  her  death,  she  said  that  her  mother, 
Frances  Ganlden,  gave  her  the  1%-acre  lot, 
and  that  ber  brother  John  gave  her  the  6^ 
acre  tract,  'In  that  'compromise,'  as  you 
call  It"  Frances  Oaalden,  the  widow,  con- 
tinned  to  live  on  the  land  In  qneeUon 
until  she  died,  In  August,  1879,  Intestate, 
leaving  said  John  Gaulden  and  Sarah  Bur- 
nett as  her  only  heirs  at  law.  John  Gaulden 
lived  on  the  disputed  land,  taking  care  of 
his  mother,  working  It  and  controlling  it 
as  his  own  imtll  his  death.  In  1889.  He  died 
testate,  devising  the  land  in  dispute  to  his 
children,  the  defendants.  Afterwards  Sarah 
Burnett  brought  this  action  for  partltl<m  of 
the  land,  claiming  an  undivided  half  Interest 
therein  as  tenant  In  common.  The  answer, 
after  denying  the  allegations  of  the  com- 
plaint, set  up  way  of  defense  (1)  that 
John  Gaulden  died  seised  and  possessed  In 
fee  of  the  land  In  dispute,  and  by  his  will 
devised  the  same  to  defendants;  (2)  the  pur- 
dhase  by  John  Gaulden  of  all  the  interest  of 
Sarah  Burnett  In  the  estate  of  Frances  Gaul- 
d^  shortly  after  the  death  of  Frances,  In 
setUement  for  which  John  Gaulden  gave  to 
Sarah  Burnett  a  small  tract  of  land  adjoin- 
ing the  land  In  dispute;  (8)  adverse  posses- 
sion by  John  Gaulden  and  the  defendants 
for  more  than  10  years  before  the  commence- 
ment of  the  action,  and  since  the  said  settle- 
ment. The  foregoing  statement  of  some  of 
the  facts  which  the  evidence  tended  to  show, 
and  of  the  Issues,  will  be  sufficient  tor  a 
clear  understanding  of  the  points  raised 
here. 

1.  The  first  ground  of  appeal  cannot  be  sus- 
tained. It  was  not  error  to  refnse  to  allow 
the  plaintiff's  counsel  to  ask  the  plaintiff 
'if  he  did  not  know  that  bis  ^andmotha 
owned  the  land  and  claimed  it  as  her  ownf* 
The  witness  liftd  Jnst  previously  testlfled  on 
cross-examination  that  he  knew  It  was  bis 
grandmottaer's  land,  and,  whm  asked  how 
he  knew  It,  said  that  be  simply  knew  It  fnnn 
his  grandmother's  statement,  and  that  he 
did  not  know  U  of '  his  own  knowledge. 
Plaintiff's  connsd  desired  to  ask  the  above 
question  In  reply.  It  was  manifestly  Incom- 
petoit:  Not  to  mention  the  leading  form  of 
the  QUMtlon,  and  the  prevtous  admission 
that  his  knowledge  was  derived  frwn  Us 
frandmotbor's  statunent'  tb»  answer  would - 


Involve  the  witness'  opinion  as  to  the  own- 
ership of  land.  If  plaintiff  was  seeking  to 
bring  out  declarations  accompanying  and 
explanatory  of  acta  of  ownership,  hlA  ques- 
tion was  not  properly  framed  to  that  end. 

2.  It  Is  presented  in  the  second  groond  of 
appeal  that  there  was  error  'in  allowing  the 
witness  a  W.  Ganlden  to  testify  as  to  an  al- 
leged settlement  between  Mrs.  Sarah  Bnmett 
and  John  Ganlden,  when  it  appeared  from  the 
testimony  of  the  witness  that  the  terms  of  the 
settlement  had  been  reduced  to  writing  and 
signed  by  41w  parties,-  and  after  the  paper  bad 
been  ruled  out  by  his  honor."  The  Instm- 
ment  In  writing  referred  to  is  as  follows: 
"Nhnety-Slx,  Abbeville  County,  S.  C,  Joty  3rd, 
1880.  I  hereby  relhiquish  all  claims  to  the 
estate  of  Mrs.  Frances  Gaulden,  dec'd,  few  the 
cbnslderatton  of  the  parcel  of  land  herein  de- 
scribed. The  land  Is  bounded  by  the  home 
lot  of  Mrs.  Sarah  Burnett  on  the  west;  oo  Ok 
north  by  the  public  road,  down  to  the  iHTsoit 
comer,  marked  a  stone,  taming  from  the 
comer  south  to  a  pine  tree,  marked,  continu- 
ing to  Jeff  Floyd's  land  line;  on  the  west 
Jno.  B.  Tolbert's  land  and  others.  I><»ie  this 
ti^rd  day  of  July,  1880.  [fflgned]  Sarah  Bur- 
nett Witness:  C.  W.  Gaulden,  J.  P.  Bor- 
nett"  This  paper  was  ruled  out  as  Irrele- 
vant, on  the  motion  of  plaintiff's  counseL  ITie 
case  shows  the  following,  as  containing  the 
matter  to  which  the  second  exception  relates: 
"Q.  Do  yon  kuow  or  not  whether  Mrs.  Sarah 
Burnett  and  your  father  had  a  settlement  be- 
tween them  of  your  grandmother's  estate'? 
(Mr.  Graydon  objects.  Objectlim  overraled 
for  tbe  present.)  By  Mr.  Graydon:  Was  Hiat 
settlement  In  writing?  A.  Yea,  sir;  It  was. 
By  Mr.  De  Bnihl:  Where  Is  that  writing?  A. 
You  have  It  Q.  The  paper  we  prored  by 
}oa  a  few  minutes  ago?  A.  Yea,  sir.  (Mr. 
De  Bmhl  oBen  tbe  paper  In  evidence^  Mr. 
Graydon  objects.  Obfectloa  sustained.)  Q. 
Were  you  present,  or  not,  or  was  there  a  di- 
vision of  your  grandmother's  estate?  A.  Yes, 
sir.  (Mr.  Graydon  objects.)  Q.  Was  ttiece  a 
dlvl^n  of  yoor  grandmother's  estate  between 
your  f&ther  and  your  annt,  Mrs.  Bomett,  in 
which  division  yonr  aant  toot  five  and  a  half 
acres  of  land  as  h^  full  share,  and  your  fbtber 
the  balance?  (Mr.  Graydon  objects.  ObJec* 
tlim  sustained.)  Q.  Do  you  know  the  land 
upon  which  Mrs.  Sarah  Bnmett  was  Urtng  at 
the  time  of  her  death?  A.  Yes,  Q.  Bow 
mudi  did  she  have  In  land  In  tbe  ^(de  place? 
A.  Five  and  a  half  and  one  and  a  half  aerea. 
Q.  Seven  in  all?  A.  Yes,  sir.  Q.  How  long 
had  She  tbat  five  and  a  half  acres  In  ber  pos- 
session? A.  Since  Sd  July,  18B0.  Q.  Where 
did  she  get  that  five  and  a  half  aaesT  A. 
From  my  ftther.  The  Gonrt;  ISiat  Is  to  asiy, 
Jcba  Ganlden?  Mr.  De  Bnibl:  Tes.  alt.  Q. 
For  v^t  did  she  get  that  fire  and  a  balf 
acres?  What  did  it  reiweaoit?  (Mr.  Graydon 
objecta)  Tbe  Conrt:  "Bb  can  state  of  bis  own 
knowledge^  If  be  can  state  tbat  abe  got  Viis 
five  and  a  balf  acm  ot  laUl-Cran  John  Qant 
dflo.  and  what  J^tili«ql^Mij&dy«^ 
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for,— If  yon  can  state  that  of  your  own  knowl- 
ed|e.  Q.  Waa  tban  any  other  wrlttng  tbao 
the  one  jroa  haro  identilledT  A.  No^  air.  mie 
Court:  We  are  Qw^ore  tree  tram  any  papor 
now,  for  tbe  only  paper  on  the  subject  taaa 
been  ruled  out  by  me,  and  therefore  we  will 
not  ooDsldtf  that.   Toa  may  now  ask  your 
qoeetkjDS,  and  I  wlD  aee  U  they  are  compe- 
tent No  testlnKmy  can  be  allowed  as  to  the 
ccntenta  ot  that  paper,— nothing  tending  to  let 
any  light  as  to  wbat  th^  are  trying  to  do  in 
that  paper;  but  be  may  give  such  teatlmooy 
u  would  be  competent  If  there  had  ben  no 
dfort  to  make  a  wrlttoi  sMXtement  (Mr. 
Oraydon  exocDti;)  Q.  Ton  hare  Just  said  that 
your  amit  got  flre  and  a  half  acres  <tf  land 
from  your  father.   Now,  I  ask  you  If  you  know 
tor  wbat  she  got  that  fire  and  a  half  acres  of 
land?  A.  Tee,  sir.   The  Court:  How  do  you 
know?  Witness:   I  heard  Mrs.  Burnett  say 
sa   (Mr.  Oraydon  excepts.)   Q.  Who  did  she 
talk  to  when  yon  heard  her  say  that?  A.  To 
John  Gauldoi.   I  heard  her  say  that  she  bxA 
that  In  full  Interest  of  her  mother's  estate.  By 
the  Oourt:  What  did  she  say?   A.  She  said 
she  would  take  the  flre  and  a  half  acree  as 
her  Interest  tai  her  mother's  part  of  the  land,— 
Frances  Gaulden's  land.   Q.  Who  took  the  re- 
mainder of  the  land?   A.  John  Ganlden,"  etc 
While  It  Is  true,  as  a  general  rale,  that,  when 
parties  have  put  their  agreement  in  writing.  It 
la  not  cranpetent  to  Introduce  parol  erldence  to 
alter,  vary,  or  contradict  aneh  writing,  In  this 
case  the  writing  waa  ruled  out  as  Irrelerant 
on  i4)peUanf  B  motion.   Therefore  aroellant  is 
not  In  a  pocdtlon  to  say  that  the  parol  evi- 
dence Is  Inadmissible  becanse  It  rehUea  to  a 
Bettlement  contained  In  such  writing,  and  that 
such  writing  la  the  highest  evidence  and  con- 
clusive.  If  he  wishes  to  stand  aa  the  conclu- 
siveness of  a  paper  wrIUng  as  applicable  to 
tbiis  cwiteatton,  he  should  not  hlmaeU  cause  the 
writing  to  be  exduded.   The  admissibility  of 
tbe  testimony  objected  to  must  therefore  be 
tested  by  its  own  competency  and  relevancy 
to  tbe  lasoes  In  the  case,  and  not  by  Its  sepa- 
rate relation  to  a  paper  writing  declared  Irrele- 
rant.   We  think  the  testimony  was  comj>e- 
tent.   It  waa  relevant  ss  tending  to  show  the 
character  of  the  possession  of  tbe  parties  with 
respect  to  the  land  in  controventy. 

3.  The  third  and  fourth  exceptions  may 
be  ccm^dered  together.  In  the  third  excep- 
tion, «Tor  is  asstgwd  for  the  foQowlng 
cbarge  to  the  Jury:  "If  you  come  to  the 
conclusion  that  John  Gaulden  and  bis  heirs 
Bucceeslvely  from  1880  held  this  land  in  ad- 
verse possession,  open  to  the  world,  for  ten 
years  prior  to  the  commencement  of  this 
action,  then  their  title  would  be  good.  If 
yon  come  to  the  conclusion  that  John  Oaul- 
den  and  his  heirs,  successively,  for  ten  years 
after  1880,  before  the  commencement  of  this 
action,  when  Sarah  Burnett  la  said  to  have 
accepted  this  five  acres  of  land,  then  that 
v^otdd  erect  such  title  as  the  law  says  must 
not  be  disturbed."  The  fourth  exception  aa- 
•Igned  error  for  refusing  to  charge  plain- 


tiffs request  to  (Aaqce  aa  foUowa:  *Tbat 
unless  John  Oanlden  himself  hdd  th%  land 
for  ten  years  adversely  to  all  the  world,  aft- 
er the  alleged  settlement,  then  be  did  not 
acquire  any  title  to  said  land,  and  hla  heirs 
took  nothing  by  his  will,  so  far  as  the  Interest 
of  Mrs.  Burnett  waa  ooDcemed."  Tbeora^ 
Ically,  the  charge  ot  the  circuit  Judge  waa 
correct,  for  It  haa  been  aetUed  In  thte  atate 
that  the  posaesslon  of  the  belr  can  be  tatted 
to  that  of  his  ancestor  for  the  purpose  of 
ataowliig  advone  possession  tar  the  statutory 
pwlod..  This  is  upon  the  theory  that  there 
la  DO  new  entry  w  trespass,  but  that  the  poe> 
senlon  of  the  ancestor  Is  cast  by  operation 
of  law  upon  the  heir;  hence  there  Itf  no 
Iveak  In  the  contlnul^  of  possession.  Wil- 
liams v.  UcAliley.  Ohevea,  204;  Duren  v.  Kee, 
26  8.  a  224.  2  8.  B.  4.  But  it  Is  also  weU 
settled  that,  where  possession  of  land  Is 
transmitted  by  the  act  of  the  disseisor  be- 
fore the  expiration  ot  the  statutwy  period 
necessary  to  bar  the  real  owner,  the  contlnu- 
1^  of  poBsesslon  la  tmken,  and  the  grantee 
or  succeasor  of  the  disseisor  cannot  unite 
his  possession  with-  that  of  the  disseisor  in 
order  to  ahow  adverae  poaaesslon  for  the 
requisite  period.  Mazyck  v.  Wight,  2  Brev. 
161;  sang  T.  Smith,  Bice.  10;  Beadle  v. 
Hunter,  8  Strob.  881;  Pegnes  v.  Warley, 
14  &  a  180;  BUen  v.  BUen.  16  S.  O.  182; 
and  other  cases  that  might  be  dted  down 
to  the  case  of  Oarrett  v.  Weinberg,  48  S.  C. 
28,  26  8.  B.  8.  Tbe  difficulty  in  this  case 
Is  to  determine  which  of  the  above  principles 
applies  to  the  facta  of  this  caae.  The  de- 
fendants In  their  answer  and  in  their  testi- 
mony offered  relied  on  two  defenses:  (1) 
That  John  Gaulden  was,  sole  owner  of  the 
whole  tract,  and  died  seised  and  possessed 
thereof  In  1889,  and  by  bis  will,  dated  Sep- 
tember S2,  1884,  devised  the  same  to  the 
defendants;  Oi)  that  defendants  and  their 
father,  John  Gaulden,  have  been  in  poeses- 
alon  of  said  land,  aa  sole  ownws,  adverse 
to  the  plaintiff,  for  more  than  10  yeara  pre- 
vious to  the  commencement  of  this  actlmi 
(March  28^  1881),  and  since  the  alleged  set- 
tlement between  John  Ganlden  and  Sarah 
Burnett  (July  8,  1880).  The  death  of  John 
Oanlden  took  i^ace  within  10  yeara  after 
the  date  of  the  alleged  settlement,  hence 
the  anxle^  under  the  latter  defense,  to 
unite  tbe  poesesslon  of  the  heir  to  that  of 
the  ancestor.  A  devisee  under  a  will  does 
not  take  possession  of  the  devise  as  heir, 
but  rather  aa  the  grantee  or  purchaser  of 
the  testator.  Hence,  under  the  principle  of 
Garrett  v.  Weinberg,  and  other  cases  above 
dted,  the  possession  of  the  devisee  cannot 
be  united  with  that  of  the  testator  to  make 
out  adverse  possession  for  the  requisite 
period.  But,  while  this  is  true,  there  was 
no  error  in  refusing  appellant's  request  to 
charge,  because  the  charge,  as  requested, 
assumed  that  John  Gaulden  could  not  have 
held  the  land  advenely,  so  as  to  bar  plain- 
tiff,  previoua  to  the  •lle^,««t^e^^ft[ 
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der  a  properly  framed  request,  appellant 
would  have  been  entitled  to  bave  the  jury 
instructed  as  to  the  rlgbt  of  a  de^see  claim- 
ing under  a  will  to  unite  bis  possession  with 
that  of  bis  testator  so  as  to  make  out  the 
statutory  poiod  of  adrme  possession. 

4.  The  fifth  oceptUm  has  been  practically 
considered  and  overruled  In  the  considera- 
tion of  the  second  exception. 

6.  The  sixth  exception,  alleging  error  in 
charging  the  Jury  that  an  onatra-  could  be 
presumed  from  the  lapse  of  20  years,  be> 
cause  suCh  charge  was  Inai^licable  to  the 
facts  of  the  case,  Is  overruled.  The  judge 
in  his  charge  explained  the  doctrine  of  oust- 
er much  more  fully  than  the  exception 
shows,  and  we  think  his  charge  In  this  re- 
gard  was  applicable  to  the  Issue  whether 
John  Gaulden  held  adverse  and  exclusive 
possession  of  the  land  In  dispute  for  20 
years  against  all  who  might  claim  as  tenants 
tn  common. 

&  In  an  action  Involving  title  to  land,  it 
Is  not  eiTor  to  charge  the  Jury  that  the 
plaintiff  must  recover,  If  at  .all,  on  the 
strength  of  his  own  title,  even  though  there 
Is  evidence  that  both  piutles  claim  from  a 
common  source. 

7.  The  eighth  aceptlon  Is  as  follows:  "Be- 
cause his  honor  erred  in  charging  the  Jury  as 
follows:  'Does  G.  W.  Gaulden  testi^  that 
biR  father  never  paid  any  rent  on  the  land, 
and  that  he  had  It  In  exclusive  possession? 
Does  Dr.  Blake  testify  that  John  Oaulden 
used  the  land  as  hla  own,  worked  it,  fenced 
It,  cUtched  It,  cleaned  it,  built  barns  and 
stables,  and  the  other  tenants  out  of  poe- 
sesslon  allowed  him  to  go  on  doing  that  for 
twenty  years  and  upwards?  They  cannot 
now  come  Into  court  and  ask  that  he  be  dis- 
turbed.'" This  charge  Is  a  manifest  viola- 
tion of  article  5,  §  26,  of  the  constitution, 
forbidding  judges  from  chai-glng  Juries  "in 
respect  to  matters  of  fact."  Norris  v.  Clink- 
scales,  47  S.  0.  488t  25  8.  B.  797.  See,  also, 
the  recent  case  of  State  r.  Stello,  27  8.  B. 

where  such  statement  of  facts  In  Inter- 
rogative form  Is  condemned.  The  ninth  es;- 
ceptlon  need  not  be  considered.  In  view  of 
what  has  been  already  said.  The  Judgment 
Ht  the  circuit  court  is  reversed,  and  the 
case  is  remanded  for  a  new  trial  before  a 
Jury  on  the  Issue  raised  as  to  title. 


(30  s.  o.  1«) 

CAMPBELL  V.  LINDER  et  al. 
(Supreme  Court  of  South  Carolina.   July  22, 
189T.) 

Dbbd  as  Mobtqaob  —  Gxecutous  — Sxtb:(dins 

1.  Flalutlff,  haT^Qg  a  contract  to  purchase  land 
from  R.  for  $858.5S,  aud  having  paid  thereon 
$200,  and  being  in  possession,  made  a  contract 
with  L.  whereby  L.  agreed  that,  if  be  got  title 
to  the  lend  from  R.,  he  would  let  plaintiff  have 
a  chance  to  redeem  It  within  a  certain  time,  with 
10  per  cent,  interest  and  taxes  paid  annually.  L. 
then  advanced  the  balance  of  the  piirchase  money, 
a  deed  was  given  to  plaintiff  by  R.,  and  plaintUC 


Sve  a  deed  to  the  recited  condderatfon  of 
>  latter  being  $658.55.  Plaintiff  thneafter  con- 
tinued In  posBeeaion,  and  paid  the  10  per  cent,  io- 
terest  and  taxes  assessed  to  hhn  annnnlly.  HeU, 
the  deed  to  L.  was  a  mortgage. 

2.  Executors  ot  a  mortgagee  may  extend  time 
for  payment 

8.  It  cannot  be  held  that  there  ii  asary,  where 
It  is  not  pleaded,  bat  the  amiplaint  merely  seeks 
enforcement  of  an  agreement  allowing  ula£ntiff  to 
redeem  on  payment  of  prindpai  and  10  v»  cent 
interest. 

Appeal  from  common  pleas  drcalt  court 
of  Spartanburg  county;  L  D.  Witbaai/oatK 

Judge. 

Action  by  T.  J.  Campbell  against  R.  E. 
Linder  and  others,  execators  of  Lee  Lindn-, 
deceased,  and  others.  Decree  for  plaintiff. 
Defendant  Bdna  Llttlejohn  appeals.  Modi- 
fied. 

Bomar  &  Simpson,  for  appdtant.  Duncan 
tt  Sanders,  for  respondent 

POPB,  J. .  This  actl<m  was  commemosd  aft- 
er December  8,  1894,  and  had  fbr  Its  object 
that  the  court  should  adjudge  the  deed  exe- 
cuted by  the  plaltttUC,  T.  J.  Campbdl,  to  <ne 
Lee  LIttder,  now  deceased,  on  the  16th  De- 
cember, iSS2f  for  about  103  acres,  accurately 
described  by  metes  and  bounds  In  tbe  com- 
plaint, which  deed  upon  its  face  appears  to 
be  an  absolute  convayance  <it  said  land,  to 
be  a  mortgage  uecnted  by  tiie  plaintiff  to 
said  Lee  Linder  to  secure  a  debt  of  9SSSJSa, 
with  interest  thereon  from  16tb  I>ecember. 
1882,  at  the  rate  of  10  per  cent,  per  annum, 
but  which  Interest  had  been  paid  op  ts 
December,  1883,  upon  the  payment  by  the 
plalnticr  of  said  sum  of  $668.65  and  Intoeat 
thereon  into  court  Of  course,  the  osnal  re- 
lief Incident  to  such  a  condnslon  was  also 
asked  for.  The  defendants  answered,  deny- 
ing that  such  deed  was  aught  else  than  what 
It  purported  to  be  on  Ita  face,— an  absolute 
conveyance  of  the  land;  that  while  It  was 
true  that  the  testator,  Lee  Linder,  In  bis 
lifetime,  bad  given  an  option,  so  to  speak, 
to  said  Campbell  to  purchase  said  lands, 
such  option,  by  Ita  terms,  had  long  since 
expired;  and  that  said  Lee  Linder  had  de- 
vised said  tract  of  land  to  his  grandda-ughter 
Edna  Llttlejohn  for  life,  and  the  reversion 
thereof  to  her  children.  Under  pleadings 
much  testimony  was  taken,  and  ail  came 
on  to  be  heard  by  hts  honor.  Judge  Witber- 
Bi)oon,  who  pronounced  this  decree: 

"This  case  came  on  to  be  heard  upon  the 
testimony  taken  and  reported  by  the  master, 
and  the  arguments  of  counseL  The  plaintiff 
seeks  to  have  a  deed  of  conveyaniie  of  the 
McArthur  tract  of  193^^  acres  of  land  by 
plaintiff  to  Lee  Linder,  dated  December  16. 
1882,  adjudged  by  the  court  to  be  a  mortgage. 
Lee  Linder  died  In  1891,  leaving  the  defend- 
ants first  above  named  In  the  title  to  this 
action  as  executor  and  executrix  of  bia  will. 
In  the  fifth  clause  of  bis  will  he  devised  the 
tract  of  193^  acres  of  bis  land  to  his  gnuid- 
daughter  Bdna  Smith  for  life,  and  after  her 

death  to  her  children,  Tfie  ^^pjf^if^t  Bdna 
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Basteriy  (b»w  ZitUcjoh^  ta  tt»  grand- 
danghter  named  In  the  will  u  Bdna  Smith, 
and  the  .infant  defendant  Prank  Daaterly 
was  a  child  of  the  aaid  Edna,  who  died 
pending  this  action.  After  the  death  of  Lee 
Under  the  defendant  Edna  Easterly  de- 
manded of  the  phUntiff  the  poasession  of 
the  land  as  devisee  under  the  will  of  Lee 
Under.  The  plaintiff  denies  Bldna  Easter- 
ly's right  to  the  possession  of  the  land,  and 
brings  this  action  to  have  the  deed  from 
plaintiff  to  Lee  Llnder  declared  to  be  a 
mortgage.  The  defendant  Edna  Easterly 
haa  married  N.  H.  Littlejohn  since  the  com- 
mencement of  this  action.  The  deed  from 
plaintiff  to  Lee  Llnder,  being  absolute  on 
its  face,  most  be  presumed  to  be  what  it 
purports  to  be  on  its  face.  .Before  the.conrt 
of  equity  will  adjure  said  deed  to  be  a 
mortgage,  the  plaintiff  must  show  by  clear 
and  convincing  evidence  that  each  was  the 
intention  of  the  parties  when  the  deed  was 
execnted  and  delivered  to  (S  Pom.  Eq.  Jar. 
I  1196)  Lee  Llnder.  Arnold  t.  Mattlson,  S 
Rich.  Eq.  168.  The  relation  of  debtor  and 
creditor  between  the  parties  must  be  also 
shown  when  the '  deed  was  executed. 
Whether  a  conveyance  be  a  sale  or  mortgage 
most  be  determined  by  a  consideration  of 
the  partlcnlar  ctrcnmstances  of  each  case, 
and  the  only  safe  criterion  Is  the  intention 
of  the  parties,  to  be  ascertained  by  conslder- 
Ing  their  situation  and  the  surronndlng  facts, 
as  well  as  any  written  memorials  of  the 
transaction.  1  Jonee,  Hortg.  i  268.  What  was 
tbe^ltaation  of  the  parties,  and  under  what 
circumstances  was  the  deed  execnted  by  the 
plaintiff  to  Lee  Llnder?  The  death  of  Lee 
Under  has  debarred  the  plaintiff  from  tes- 
tifying as  to  any  personal  communications 
or  transactions  between  himself  and  Llnder 
with  reference  to  the  conveyance,  nnder 
section  400  of  the  Code.  I  find  from  the 
eTldence,  as  matter  of  fact:  That  the  land 
In  question  formerly  belonged  to  S.  S.  Boss 
and  Joseph  Walker,  and  is  known  as  a  part 
of  the  McArthur  land.  That  the  plaintiff 
during  the  year  1870  contracted  with  8.  B. 
Boss  for  the  purchase  of  the  land  at  f4  per 
acre.  That  plaintiff  took  possession  of  the 
land  in  January,  1880,  where  he  was  living 
and  cultivating  the  land  when  he  convciyed  it 
two  years  afterwards,  to  Lee  Llnder.  That, 
while  plaintiff  was  In  possession  of  the  land 
nnder  his  contract  to  purchase  from  Ross 
and  Walker,  the  plaintiff  and  Lee  Llnder 
entered  Into  a  written  agreement,  of  which 
the  f(^wlng  Is  a  copy:  'State  of  South  Caro- 
lina, £^urtanburg  County.  Agreement  between 
Lee  Under  and  Rev.  T.  J.  Campb^  The 
said  Lee  Llnder  agrees  on  his  part  that,  If 
he  succeeds  In  getting  title  to  the  land  (the 
McArthur  land),  containing  103%  acres,  from 
Gapt  S,  S.  Ross  and  Ool.  Joseph  Walker, 
that  he  will  let  the  said  Rev.  T.  J.  Camp- 
XmHI  and  his  sons  have  a  chance  to  redeem  it 
within  three  years,  with  10  per  cent  pa 
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annum  tnterest,  witk  taxes  paid  annnally 
every  Dec.  1;  but  no  third  pwson  is  to  ad- 
vance the  money  and  take  the  trade  from 
the  said  Lee  Llnder.  The  said  Campbell, 
on  his  part,  agrees  to  comply  to  the  above 
speciflcatlons  of  agreement  on  his  part. 
[Signed]  Lee  Linder.  T.  J.  OampbelL  At- 
test: James  Fowler.  Nannie  Smith.'  Lee 
Llnder,  in  his  own  handwriting,  indorsed 
npra  this  paper,  utendlpg  the  agreement 
from  time  to  time  up  to  the  9th  day  of 
December,  ISOl;  and  the  defendant  Mary 
Llnder,  in  writing,  extended  the  agreement 
to  the  9th  December,  1802.  Two  days  after 
this  agreement  was  entered  Into,  to  wit,  on 
January  80,  1882,  Boss  and  Walker  conveyed 
the  land  by  deed  to  the  plaintiff  for  the 
consideration  of  f 868.65,  as  expressed  in  the 
deed.  The  plaintiff  testifies  that  Lee  Linder 
was  present  when  said  deed  was  delivered 
to  plaintiff.  On  the  18th  day  of  December, 
1882,  plaintiff  conveyed  the  land  to  Lee  Lln- 
der for  the  consideration  of  $658.65,  being 
$200  less  than  the  consideration  In  the  deed 
to  plaintiff.  Both  deeds  were  recorded. 

"These  three  Instruments  all  relate  to  the 
McArthur  land,  which,  under  the  agreement  irf 
JanuBiy  28,  1882,  Lee  Llnder  had  undertaken 
to  procure  from  Boss  and  Walker  tat  the  plain- 
tiff's ben^t,  and  should  be  construed  together, 
In  the  l^ht  of  the  surrounding  circumstances, 
as  well  as  the  subsequent  conduct  of  the  par- 
ties, in  ascertaining  the  Intention  of  the  par- 
ties. It  would  be  difficult  to  give  a  reason- 
ably satisfactory  construction  of  the  agree- 
ment, considered  alone  The  agreement,  on  Its 
face;  the  subsequent  acknowledgment  of  Lin- 
der, in  writing,  at  different  times,  of  the  re- 
ceipt of  DKmey  from  plahitiff  for  interest  and 
the  payment  of  taxes  on  the  land;  and  the 
declarations  of  Llnder  to  the  witnesses  Blan- 
ton,  Hawkins,  and  Davenport,— satisfy  me 
that  plaintiff  was  Indebted  to  linder  when  he 
conveyed  the  land  to  bim.  There  is  no  evi- 
dence tending  to  show  any  other  transaction 
between  the  parties.  The  agreement  was  en- 
tered Into  before  plaintiff  obtained  Roes  and 
Walker's  title,  and  hence  the  parties  could  not 
spedfy  In  the  agreement  the  amount  of  the 
debt  to  Under  upon  which  the  plaintiff  agreed 
to  pay  Llnder  the  10  per  cent.  Interest  The 
provision  In  the  agreement  that  the  plaintiff 
would  also  pay  the  taxes  tends  to  show  the 
plaintiff  became  Indebted  to  Llnder  on  account 
of  this  land  transaction.  I  am  satisfied  by  the 
evidence,  and  find  as  a  matter  of  fact,  that  the 
debt  upon  which  plaintiff  was  to  pay  hito^st 
under  the  agreement  was  the  amount  that  Lln- 
der would  have  to  pay  for  plaintiff  In  getting 
title  from  Boss  and  Walker.  What  did  Linder 
advance  for  the  plaintiff  to  secure  the  title  of 
Boss  and  WalkerT  The  plaintiff  testifies  that 
be  paid  In  1870  the  smu  of  $200  In  part  ot  the 
purchase  money.  This  payment  was  due  to 
Ross  and  Walker,  and  was  made  two  years 
before  the  agreement  between  plaintiff  and 
Under.   I  do  not  think  this  tesUnunj^^ls  ob- 
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DOXkMnr  to  isedoii  400  of  Hie  Oeds,  and  tb« 
pliteUff  Is  ooRoborated  by  the  two  deeds, 
irbkd)  sbow  a  ditterenoe  of  f200  In  tiie  coiisid- 
entloa  u  ex^wsed  in  die  deeds.  Then  Is 
no  erUenee  to  dww  tiiat  either  deed  does  not 
expreu  the  tme  conildera.tlon.  This  payment 
at  $200  <tf  ttw  pnnduwe  monor  under  ]^n- 
tMTs  contract  to  luny  the  land  from  Boss  and 
Walker  may  be  the  reason  why  Under  cobld 
not  procure  tlOe  direct  from  Boss  and  Walker, 
and  had  to  acce^  the  tttle  through  tbd'plaiii- 
tiff.  I  find  oa  a  matter  of  tact  that  phUntifl 
paid  Boss  and  Walker  $200  under  Us  contract 
to  buy  the  land. '  Plaintiff  was  not  permitted 
to  testier  -who  paid  the  balance  of  the  pm> 
chase  mon^  to  Boss  and  Walker.  tAidar  tiie 
agreement,  linder  was  to  procure  the  title 
from  Boss  and  Walker,  and  allow  plaintiff  to 
redeem  the  land  npon  the  cmdiUons  exiffeased 
lit  the  agreemoit  I  And  as  a  matter  of  fact 
ttiat  Under  adTonced  for  plahitlfl  $fiIS.B6,  to 
pay  off  this  balance  of  the  pnrchaee  money  to 
Boss  and  Walker,  and  that  this  to  the  amount 
of  the  'debt  to  Under  npcm  which  ^alntlfl  Is 
to  pay  Inteftst  and  tazea  on  the  land,  mid« 
the  agreemttit  betweoi  ttie  parttek.  Did  the 
parties  Intend  that  the  ouiv^anee  -l^  pbdn- 
dfl  to  Under  should  stand  as  secnrlty  fOr  tbe 
amount  so  advanced,  or  was  the  said  convey- 
ance Intended  as  a  conditional  saleT  The  plain- 
tiff prodMes  receipts  for  the  payment  of  taxes 
on  t^<*  innA  assessed  In  his  name  for  thirteen 
years.  The  land  was  assessed  In  1882  at 
9880,  ^rtileh,  with  the  Interest  and  lazea  paid 
annual^,  wonld  furnish  secmlly  tot  the 
amount  adranced.  Under  this  agreement.  Un- 
der was  to  g^  a  higher  rate  of  interest  on  his 
money  than  the  law  then  allowed.  Tte  fact 
that  Undo-  extended  the  time  limit  under  the 
agreonent  iqi  to  the  date  of  his  death,  and 
allowed  plaintiff  to  remain  In  the  undisturbed 
possession  ot  the  land  as  long  as  be  lived,  are 
clrcumstsnces  tending  to  show  that  Under  re- 
garded the  land  as  security  for  the  amount  ad- 
vanced by  him  tor  plaintiff.  I  find  as  a  mat- 
ter of  fact  that  the  parties  Intended  when  the 
deed  was  executed  to  linder  that  the  land 
should  stand  as  a  security  for  plaintiff's  In- 
debtedness to  Under.  When  Lee  Under  made 
his  win  devising  the  land  In  dispute,  he  may 
have  thought  that  plaintiff  bad  forfeited  bis 
right  to  redeem  the  land  under  the  agreement, 
or  he  may  have  concluded  that  plaintiff  would 
never  be  able  to  pay  him  tbe  money  he  had 
advanced  on  the  security  of  the  land.  What 
was'  originally  Intended  as  a  security  should 
never  be  tamed  tuto  an  absolute  coov^rance, 
evm  If  It  should  be  expressly  stipulated  othee- 
wise.  It  was  equally  Incompetoit  to  stipu- 
late from  what  source  the  fund  to  redeem 
shall  be  derived.  The  mortgagee  Is  ocly  con- 
sidered as  a  creditor,  and  all  that  he  Is  en- 
titled to  is  his  money.  Walling  v.  Aiken, 
McMuL  Bq.  12.  The  plaintiff  admits  to  his 
complaint  that  he  owes  $658.55,  secured  by 
deed  to  Lee  Under,  and  has  deposited  with 
his  attorneys,  Duncan  &  Sanders,  $670  to  be 
applied  to  said  d^L  TtM  time  for  the  pay- 


moit  hy  plafatUK  of  Ul  debt  baa  ban  cortended 
by  I«a  Undn  In  his  Ufetfms^  and  tagr  one  of 
his  executors  stoce  Us  death,  to  the  9th  De- 
cember. 1892,  and  the  plaintiff  should  not  be 
deprived  <tf  Us  flgbt  to  redeem  Uw  land  bgr 
lapse  of  ttma.  nie  rate  of  Jntexest  to  be  poJd 
by  plaintiff  was  fixed  nder  the  agreement  at 
10  per  cent,  but  this  part  of  ths  agreemoit 
cannot  be  enforced,  as  the  statntea  then  In 
force  prohibit  the  diaiglng  of  more  than  7  per 
cent  as  interest  I  oondnde  as  nuuter  oC 
law  that  the  deed  of  tbe  plaintiff  conreytog  the 
land  to  dtepute  to  Lee  Under,  dated  Dfippmbw 
16,  1882.  should  be  regarded  in  equity  as  a 
mortgage,  and  that  plaintiff  should  be  pemft- 
ted  to  redeem  the  land  as  conveyed,  within 
such  time  ai  Oie  court  may  loescrlbe,  upon 
the  payment  to  Qie  encotors  of  Lee  Undo'  of 
the  sum  of  six  hundred  and  flfty-elght  dollars 
and  flfty-fiTe  cento  ($65&S6),  witiH  Intetest 
at  7  per  cent  on  said  sum,  payable  ■impai^y 
from  January  30^  ISSZ,  together  with  any 
taxes  that  Lee  Under  to  his  lifetime^  or  Us 
executors,  have  paid  on  said  land  since  that 
date.  The  amount  ot  said  Indebtedness  can- 
not be  accurately  ascertained  from  tbe  evi- 
dence before  the  oonrt  li  to  tfaerefbte  Mdered 
that  It  be  referred  to  the  master  for  Spartan- 
burg county,  to  take  any  addltioaal  *— w^^y 
that  may  be  offered,  after  giving  notice  of 
rttTerence.  and  to  ase«tato  and  repwt  to  tUs 
court  without  delay  tiie  amount  due  by  plain- 
tlfl^  and  secnred  by  said,  deed,  to  the  estate  of 
Lee  Under.  After  the  long  Indulgence  grant- 
ed to  plaintiff  by  Lee  Under,  I  conclude  that 
the  ^atottff  should  be  required  to  pay  aU  the 
OQsto  of  thto  action,  to  addltloo  to  the  debt 
and  toterest  herein  adjudged  to  be  due  by  the 
platotU^  to  be  ascertained  by  the  mastw,  and 
It  to  so  <Mcdered.  Upon  the  craning  to  <k  tbe 
master's  report  as  to  the  amount  due  by  Qm 
plaintiff  to  tbe  estate  of  Lee  Under  as  herein 
ordoed,  any  of  tbe  parties  to  On  aetlon  may 
apply  at  the  foot  of  tUs  decree  toe  sodi  fnr^ 
ther  order  as  may  be  deemed  proper  to  cany 
out  thto  decree,  or  to  adjust  any  eqnitlea  be- 
tween the  defendant  Bdna  Uttl^fofaB  and  ttie 
estote  of  Lee  Under. 

'^ptember  Sth,  1898. 
*T.  D.  Wltherspoon,  Presiding  JudgeL** 

The  defendant  Bdna  X/Ittl^ohn  appealed 
from  this  decree,  npon  10  grounds.  We  will 
consider  them  to  gron[>bi  and  will  first  dis- 
pose of  the  first,  second,  third,  and  fourth, 
which  are  as  follows:  "(1)  That  the  circuit 
judge  erred  to  holding  that  the  contract  be- 
tween the  pl^tiff  and  Lee  Linder,  the  de- 
visor of  thto  apiieUant  as  to  the  matters 
involved  In  this  litigation,  was  tiiat  plain- 
tiff was  to  make,  and  did  make,  to  the  said 
Lee  Ltoder.  a  deed  to  the  land  described  to 
the  complaint,  which  was  Intended  as  mort- 
gage, and  that  be  to  now  entitled  to  pay 
the  mortgage  debt  And  redeem  the  land.  (2) 
■  That  tbe  circuit  judge  erred  to  not  holding, 
from  the  testimony  and  all  the  circumstances 
to  this  case,'  that  no  deed  to  the  said  land 
was  eysr  deUver^^to  ttj^^algfg^that 
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he  nerer  at  taxf  tliiw  acqtilred  1117  title 
thereto,  but  on  tbe  contrair  the  title  to  uid 
land  west  from  Roes  ud  Walker  to  Lee 
Llnder,  wbo  h&d  preTloualy  agreed  to  buy 
the  same  from  them,  and  resdl  to  the 
plaintiff.  <S)  That  the  circuit  Judge  erred  In 
finding  that  Boss  and  Walker  conreyed  the 
land  In  dispute  to  plaintiff  on  January  80, 
1882,  and  that  plaintiff  held  the  same  nearly 
a  year,  and  then  conveyed  it  to  Llnder,  when 
the  proof  shows  that  no  title  ever  at  any 
Ume  went  into  plaintiff,  and  that  Walker 
Aid  not  sign  the  deed  until  the  15th  Decem- 
ber, 1882,  or  thereafter,  and  that  the  only 
execution  of  title  to  plaintiff  was  by  Ross 
ta  escrow.  <4)  That  the  circuit  Judge  erred 
in  not  holding  that  the  transaction  between 
plaintiff  and  Llnder  was  not  the  execution 
«f  a  deed  Intended  as  a  mortgage,  but  an 
agreement  by  Llnder  to  secure  the  title  to 
the  said  land  and  sell  the  same  to  the  plain- 
tiff, and  In  not  holding  that  the  only  reason 
why  the  said  title  did  not  go  direct  from 
Ross  and  Walker  to  Llnder  was  the  refusal 
•f  Ross  to  hare  any  dealings  with  Llnder!." 

We  may  remark  In  the  outset  that  the  de- 
cree of  the  circuit  Judge  Is  so  clear  In  the 
matter  of  the  deed  operating  as  a  mortgage 
that  we  have  taken  pleasure  In  reproducing 
It  in  Its  entirety.  It  is  quite  true,  as  ap- 
pellant says,  that  only  Ross  executed  the 
deed  to  the  plaintiff  on  SOth  January,  1S82, 
and  that  Walker  executed  tbe  same  as  late 
as  the  16th  or  16th  day  of  December,  1882, 
but  this  correction  as  to  dates  in  no  wise 
weakens  the  reasoning  of  the  circuit  Judge 
as  to  the  effect  of  the  deed  In  question. 
Appellant  does  not  attempt  to  gainsay  the 
fact  that  the  deed  of  Boss  and  Walker  was 
made  to  the  plaintiff,  and  In  this  form  was 
put  on  record  by  Lee  Llnder,  and.  too,  that 
the  consideration  named  In  this  deed  was 
the  sum  of  $858.65.  The  plaintiff  was  In  pos- 
session of  this  land  from  SOth  January,  1882, 
to  Kttb  December,  1882,  as  he  had  been  from 
1st  January,  1879,  to  30tfa  January,  18SS.  Lee 
Llnder  was  never  eren  conatnictlTely  in  pos- 
session of  this  land  until  16th  December, 
1882,  when  the  plaintiff  executed  to  him  a 
deed  therefor.  We  agree  with  the  circuit 
Judge  that  the  agreement  between  plaintiff 
and  Llnder,  taken  In  connection  with  the 
two  deeds,— one  from  Bon  and  Walker  to 
the  plaintiff,  and  the  other  from  plaintiff 
to  Lee  Linder.—Tlewed  and  construed  In  the 
light  of  surrounding  facta  and  circumstances, 
abundantly  Justifies  the  conclusion  that  the 
deed  to  this  land  from  the  plaintiff  to  Lln- 
der, though  on  Its  face  a  deed  absolute, 
waa  In  fact  but  a  mortgage.  We  will  specify 
these,  or  some  of  these,  circumstances:  (a) 
Llnder,  under  the  proofs,  never  had  any  con- 
nection, touching  this  land,  with  Ross  and 
Walker,  until  after  he  had  executed  his 
agreement  with  the  plaintiff  to  help  him  buy 
It.  (b)  The  plaintiff  had  been  in  possession 
of  Boas  and  Walker's  land  from  1st  January, 
lS78b  to  1882,  under  a  contract  to  buy,  and 


had  paid  more  than  one-fourth  of  the  pur- 
chase money,  to  wit,  f200,  to  Boss  and  Walk- 
er. (c>  The  plaintiff  had  executed  to  himself 
the  deed  from  Ross  and  Walker,  and  then 
by  deed  conveyed  the  same  to  Lee  Llnder. 
(d)  Lee  Llnder  accepted  this  plaintiff's  mon- 
ey for  nearly  nine  years  "as  Interest,"  and 
no  other  debt  was  shown  to  exist  between 
them  than  this  $658.55.  (e)  The  very  agree- 
ment. In  law.  shows  that  t^e  title  to  this 
land  was  In  the  plaintiff,  and  that  plaintiff's 
deed  to  Lee  Llnder  was  only  a  mortgage; 
for.  If  not  so,  why  shall  the  plaintiff  be 
required  to  pay  taxes  on  Lee  Llnder's  land? 
A  mortgagor  holds  the  legal  title;  the  mort- 
gagee, but  the  pledge  of  the  lands  for  his 
debt  The  mortgagor  pays  taxes  on  the 
lands,  because  be  owns  them,  (f)  The  par- 
ties the  plaintiff  and  Lee  Llnder  when  in 
company  of  each  other  never  held  out  to  the 
world  that  their  relation,  th^  one  to  the 
other,  as  to  this  land,  was  anything  but 
debtor  and  creditor.  For  the  reastms  so  co- 
gently presented  by  the  drcnlt  judge  In  his 
admirable  decree,  and  with  the  views  herein 
briefly  presented  by  ourselves,  we  orermle 
these  first  four  exceptions. 

We  will  next  consider  the  fifth  exceptloai, 
which  is  as  follows:  "(6)  Tbe  circuit  Judge 
erred  In  holding  that  the  time  for  completion 
of  the  contract  between  plaintiff  and  Llnder 
was  extended  by  Llnder's  executors,  and  In 
not  holding  that  they  had  no  authority  to 
grant  any  such  extension."  We  will  remark 
-  In  this  connection  that  if  the  relation  of  mor^ 
gagor  and  mortgagee  existed,  in  the  eyes  of 
equity,  between  the  plaintiff  and  Lee  Llnder, 
then  Lee  Llnder  held  a  debt  against  the 
plaintiff.  If  Lee  Llnder  left  behind  him  when 
he  died  a  debt  due  by  the  plaintiff,  then  It 
was  In  the  power  of  his  executors  to  grant 
an  Indulgence  to  his  debtor.  But,  on  the 
other  hand,  if  the  plaintiff.  Campbell,  has 
parted  absolutely  with  bis  title  by  reaa<Hi 
of  his  conveyance  to  Lee  Llnder.  and  Lee 
Llnder  was  the  owner  In  his  lifetime,  and 
devised  the  same  to  Edna  Bmlth,  why,  from 
that  standpoint,  of  course,  the  executors  of 
Lee  Llnder  could  not  do  any  act  of  legal 
effect  to  Impair  that  deWse.  We  have  al- 
ready announced  that  we  agree  with  the 
circuit  Judge  that  the  only  relation  which 
the  plaintiff  bore  to  Lee  Llnder  was  that 
of  a  debtor.  Therefore  we  overrule  this  ex- 
ception. 

We  win  next  consider  the  sixth  exception, 
which  Is  as  follows:  "(3)  Tbe  circuit  Judge 
erred  In  holding  that  plaintiff  should  not  be 
deprived  of  his  right  to  redeem  the  land  in 
dispute  by  lapse  of  time,  and  in  not  holding 
that  In  any  view  of  this  case  plaintiff  Is  now 
barred  by  his  ladiqs,  and  by  the  expiration 
of  the  time  within  which  he  could  legally 
pay  for  and  complete  his  purchase  of  the  land, 
from  bringing  this  action  and  recovering 
therein."  Inasmuch  as  we  have  coocurred  in 
the  condui^on  of  the  circuit  Judge  that  the 
deed  from  the  plaintiff  to  Lee  Llader  shoidd 
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ho  coDSldefed  as  a  mortgage,  and  Inasnmdi 
as  Lee  Under  In  bis  lifetime  postponed  the 
payment  till  9th  December,  1S81,  and  inaamnch 
as  the  ezecntors  of  his  will  pos^ned  the  pay- 
ment till  8th  December,  1892,  and  inasmncb  as 
the  defendant  Edna  Uttlejohn,  through  her 
then  bUBband,  J.  B.  Easterly,  under  a  mistake 
as  to  thehr  rights  In  the  land,  received  this  in- 
t&ieat  up  to  the  9th  December,  1894,  and  Inas- 
much as  this  action  was  commenced  by  the 
plaintiff  a  few  weeks  thereafter  to  redeem  the 
land  frcxn  the  mortgage  to  Lee  Und^,  we  can- 
not see  that  there  was  any  error  In  holding 
that  the  plaintiff  was  not  barred  by  laches 
and  by  expiration  of  time.  We  snt^ose  the 
appellant  Intended  this  exception  to  apply  In 
the  event  we  found  that  the  deed  was  not  a 
m<M*tgage.   The  exception  Is  ovemiled. 

We  will  consider  the  sevoitb.  eighth,  and 
ninth  exceptions  together,  which  exceptions 
are  as  follows:  "(7)  The  drcult  Judge  erred 
In  ht^dlng  that  the  contract  between  plaintiff 
flTid  LInder  was  usurious,  and  that  plamtlff 
should  now  be  required  to  pay  so  much  of  the 
original  sum  due  as  may  remain  after  giving 
him  credit  thoeon  for  the  difference.  (8)  The 
circuit  Judge  erred  In  not  holding  that,  even  If 
the  promise  to  pay  10  per  cent  for  the  first 
three  years  was  usurious,  the  subsequent  con- 
tracts extending  the  plalntUTs  Ume  to  redeem 
were  not  so.  (9)  The  circuit  Judge  erred  in 
holding  that  plalntifTs  contract  was  usurious, 
and  In  giving  blm  benefit  of  that  fact,  when 
there  was  no  such  point  made  In  the  case,  and 
could  not  have  been  made  In  the  pleadings  as 
they  stood."  We  are  Inclined  to  h<^d  that 
the  drcult  Judge  was  in  error  when  he  held 
that  the  contract  between  the  plaintiff  and  Lee 
Llndor  onder  their  agreemoit  as  to  the  pay- 
ment of  10  per  cent,  interest  was  usurious. 
Certainly  the  plaintiff  did  not  hint  In  his  com- 
plaint that  there  was  nsury  In  such  contract 
In  the  third  clause  of  his  complaint  plaintiff 
alleges  that  It  was  agreed  between  himself  and 
LInder  that  he  could  "redeem  said  land  by 
paying  to  the  said  LInder  the  said  sum  of 
S658.55,  with  Interest  thereon,  according  to 
the  terms  of  said  contract  and  agreement" 
Not  another  word  occurs  to  suggest  that  10 
per  cent  was  not  the  agreement  that  plaintiff 
wished  to  be  enforced  under  his  present  com- 
plaint Usury,  hi  actions  like  the  present, 
should  be  pleaded,  In  order  that  the  other  par- 
ties to  the  action  may  be  prepared  to  meet 
such  an  issue.  It  is  true,  the  act  of  the  Ic^ls- 
lature  of  our  state  allowing  10  per  cent  Intei^ 
est  to  be  charged  was  not  enacted  mitU  a  few 
days  after  the  contract  between  plaintiff,  and 
LInder  went  into  effect  The  act  In  question 
was  approved  21st  December,  1882.  See  18 
St  at  Large,  p.  35.  The  hiterest  from  9th 
December,  1882,  to  1885,  has  long  since  been 
paid  by  the  plaintiff,  and  he  could  not  recover 
any  excess  at  law  if  he  sued  for  It  In  equity 
the  law  Is  followed.  After  1885  the  plaintiff 
will  be  esteemed  to  have  contracted  to  pay 
the  Interest  10  per  cent.,  by  having  solicited 
tlM  said  X«e  L^ider  to  sxtend  the  contract 


which  called  for  10  per  cent  hiterest  Bank 
T.  MUIer,  39  S.  C.  175,  17  S.  E.  582,  also  Wltte 
V.  Wehiberg,  37  S.  a  679, 17  S.  B.  681,  are  apt 
Illustrations  of  the  fact  that  In  the  matter  of 
usury,  when  set  up  In  the  pleadings,  courts 
will  scrutinize  the  ^ej^en  comiected  witli  Che 
transactions,  when  the  Interest  la  within  the 
limits  allowed  by  law  to  be  charged  bcrond 
7  per  cent„  to  discover  If  anything  dcHie  by 
the  person  charging  usury  had  been  dome  or 
written  to  ratify  such  contract  But,  strict- 
ly speaking,  these  tatter  views  are  not  neces- 
sary, for  the  plaintiff  must  stand  by  the  case 
as  made  by  his  pleadings.  We  hold,  tb&»- 
fore,  that  the  circuit  judge  was  In  exrar  in  fo 
much  of  his  decree  as  held  that  there  was 
usury.  We  must  bold,  also,  that  the  Intoiest 
and  taxes  have  be^  paid  by  the  plaintiff  from 
9th  December,  1882,  up  to  9tta  December,  1894. 
and  that  the  circuit  decree  must  be  so  modi- 
fled  that  no  referoice  to  the  master  Is  neces- 
sary, so  far  as  the  plaintiff  Is  concerned.  All 
the  relief  sought  by  him,  and  to  which  he  is 
entitled,  Is  to  pay  Into  court  for  the  execatom 
the  sum  of  ¥658.55,  with  Interest  thareon  from 
the  0th  day  of  December,  1894,  at  the  rate  of 
10  per  cent,  per  annum,  up  to  the  date  of  the 
decree,  and  thereafter  Interest  tm  prlnc^al 
sum,  $658.55,  and  intra«st  at  10  per  cait.  frcun 
9th  December.  1884,  to  date  of  decree,  at  the 
rate  of  7  per  cent.  So  much  of  the  decree  as 
allows  the  equities  of  Mrs.  Edna  LittleJohn 
and  the  estate  of  Lee  Under  to  be  adjusted  at 
the  reference  ordered  to  the  master  for  that 
purpose  will  stand.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  drcult 
court  be  modified  as  herein  required,  and  In  all 
other  resi>ects  affirmed,  and  that  the  actlcm 
be  remitted  to  the  circuit  court  to  aifora  the 
decree  aa  modified. 


SOUTHERN  BY.  00.  T.  GITT  OOUNOIL  OV 

GREBNYILLB. 

(Supreme  Court  of  South  OaroUna.    Jane  28, 
1897.) 

UtTHIOIPAb    COBFOBATIORB  —  LlOKTSB  TaX  —  XJu- 
ADTBORTZBD   OoUMmOtt  —  LlABILITT    VOB  IK- 

rsBBB-r  —  HoBMims  CoKTBoTaast  —  Pwmxoa 
or  CooaT. 

1.  Where  a  Heense  tax  Is  paid  to  a  dty  nader 

protest  and  subsequently  recovered  by  the  payor, 
on  the  sround  that  the  tax  was  muLQthorizeOt  the 
city  is  liable  for  interest  on  the  payment 

2.  Two  license  taxes  of  9800  each  were  paid 
under  protest  the  payw  adnUtthig  fiaUKty  for 
One  only.  The  controversy  was  submitted  with- 
OQt  acQon,  nnder  Code,  |  374,  authorizing  an 
agreed  case  "contaimog  the  facts  on  which  the 
controversy  d^nds")  tiie  qnettton  being,  was 
plaintiff  liable  for  two  license  tBxet,  or  one  only? 
The  parties  addea.  "If  for  one  only,  then  [defeod- 
aot]  is  to  return  to  said  [plaiotift]  the  som  of 
$800."  Hdd,  that  the  oonrt  need  look  only  to 
the  facts,  and,  disregarding  the  parties'  stateoieat 
of  the  result  of  the  adjudication,  could  direct  not 
only  a  return  of  the  $300,  but  a  return  with  in- 
terest 

8.  Defendant's  UaUlfty  for  Interest  did  not  de- 
pend on  contract  but  was  a  legal  incident  to 
the  liability  to  xetum  the  monfflJlJegaUy  xeiained. 
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Appeal  fnjn.  common  pleas  drcalt  court  of 
Qrecnvllle  county;  Joseph  H.  Barley  Judge. 

Action  by  the  Boatbern  Railway  Oompany 
against  the  city  conncQ  of  Oreenrllle  to  recor- 
er  a  license  tax  paid  nnder  inoteat  From  a 
jQdgmoit  directing  Its  repayment  nitb  Inter- 
est, defendant  appeals.  Affirmed. 

The  original  proceeding  to  determine  plain- 
tiff's liability  was  a  controversy  submitted 
without  action,  on  the  following  facts:  "(1) 
That  the  Southern  Railway  Company  Is  a  cor- 
poration created  under  the  laws  of  Virginia, 
and  l^ally  doing  business  In  the  state  of  South 
Carolina,  and  that  the  city  council  of  Green- 
ville Is  a  municipal  corporation  created  under 
the  laws  of  the  state  of  South  Carolina,  and 
vested  with  power  to  conduct  the  munlclE}al 
affairs  of  the  city  of  Greenville.  <2)  That  the 
fiscal  year  of  said  city  runs  from  January  to 
January,  and  taxes  are  collected  in  advance. 
That  the  regular  tax  ordinance  tor  the  year 
1805  contains  the  following,  among  otlier  sec- 
tions: 'Sec.  4.  No  person,  firm  or  corporatlMi 
shall  carry  on  any  business  or  profession  here- 
inafter mentioned  without  having  first  paid  a 
special  license  tax  therefor,  as  follows,  to 
wit,'  the  provision  as  to  railroads  belu^,  'Ball- 
road,  for  business  done  wIQiin  the  state,  and 
not  Including  that  done  without  the  state, 
$300.00.'  (3)  That  the  Southern  Railway  Com- 
pany owns  and  operates  what  were  lately 
known  as  the  Columbia  &  Greenville  Railroad 
and  the  Atlanta  &  Charlotte  Air  line  Railway, 
both  of  which  run  into  the  city  of  Greenville, 
and  are  under  one  management,  and  have  but 
one  agent  In  said  city,  though  having,  for  the 
convenience  of  the  public,  more  tlian  one  de- 
pot, with  ticltet  ag^t  at  each,  connected  by  its 
tracks;  said  roads  having  separate  charters, 
the  C.  &  G.  road  being  chartered  by  the  state 
of  South  Carolina,  and  A.  &  C.  Air  Line  by  the 
states  of  North  Carolina,  South  Carolina,  and 
Georgia,  but  operated  by  the  Southern  Rail- 
way Company,  under  the  statute  of  the  state 
allowing  foreign  corporations  to  own  property 
and  carry  on  business  In  the  state  under  cer- 
tabi  conditions,  wUch  conditions  have  been 
complied  with.  <4)  That  the  said  Sontliem 
Railway  Company  contended  and  contends 
that  it  Is  liable  for  but  one  license  tax  under 
the  tax  ordinance  aforesaid,  while  the  conten- 
Uon  of  the  said  city  council  of  Greenville  was 
and  is  that  said  company  should  pay  two  li- 
cense taxes,  by  reason  of  its  ownership  afore- 
said, or  that  the  two  roads  are  each  liable  for 
its  said  license  fee.  (5)  That,  being  unable  to 
agree,  the  said  Southern  Railway  Company  paid 
the  said  two  license  taxes  under  protest,  filing 
with  the  treasurer  of  said  city  council,  at  the 
time  of  paying  the  same,  the  protest,  a  copy 
of  wlilch  Is  hereto  attached,  and  marked  'Ex- 
hibit A.'  The  question  submitted  to  the  court 
upon  this -case  is:  Was  the  said  Southern  Rail- 
way Company  liable  for  two  license  taxes  un- 
der the  ordinance  aforesaid,  or  only  one,  or  is 
each  of  the  aforesaid  roads  liable  for  said  tax? 
If  for  two,  then  the  controversy  is  decided  In 
favor  of  the  said  dty  council  ^  OteenvlUe;  If 


for  one  only,  then  the  sold  city  council  Is  to 
return  to  said  Southern  Railway  Company  the 
sum  of  three  hundred  dollars,  the  Judgmmt  in 
either  case  being  subject  to  appeal  as  provid- 
ed for  by  statute." 

J.  A.  McCullough.  for  appellant  J.  &  Coth- 
ran,  for  respondent. 

yLdiyWR,  0.  J.  This  is  a  sequel  to  the  case 
between  the  same  parties  reported  in  23  S.  B. 
952,  where  the  nature  of  the  case  is-  fully  stat- 
ed. After  tiie  Judgment  In  that  case  had  been 
rendered,  reversing  the  previous  declston  of  the 
drcnit  court,  and  adjudging  that  the  plaintiff 
was  only  UiU)le  for  one,  instead  of  two,  licoise 
taxes,  which  had  been  paid  under  jnt^t,  the 
case  came  on  tfx  trial  before  his  honor,  the 
late  Judge  Bade,  who  rendered  judgment  In 
favor  of  the  plaintiff  for  the  sum  of  $300,  the 
amount  adjudged  to  have  been  Illegally  exact- 
ed by  the  defendant  as  a  license  tax,  with  in- 
terest on  the  same  from  the  10th  day  of  Janu- 
ary, 1896,  the  date  on  which  the  same  was 
paid  to  the  defendant  under  protest  From 
this  judgment  defendant  appeals,  solely  upon 
the  ground  that  there  was  error  In  allowing  in- 
terest on  the  sum  of  $300,  paid  under  protest. 

It  is  well  settled  in  this  state  that  interest  Is 
recoverable  In  an  action  for  money  had  and  re- 
ceived. Goddard  v.  Bulow,  1  Nott  &  McC.  45; 
BareUi  v.  Brown,  1  McCord,  449;  Marvin 
McRae,  Cheres,  61;  Klmbrel  v.  Glover,  13 
Rich.  Law,  191;  and  Ancrum  v.  Slone,  2 
Spear,  694,— which  cases  have  been  recently 
recognized  in  Greer  v.  Uitimer,  25  S.  E.,  At 
page  141.  While  this  is  the  general  rule,  yet, 
where  it  Is  shown  that  the  money  tias  not  been 
used  by  the  party  receiving  It  he  may  pos- 
sibly be  relieved  from  the  payment  of  Interest 
by  showing  that  fact,  the  burden  of  which  Is 
upon  him.  As  was  said  by  Xott,  J.,  In  deliver- 
ing the  opinion  of  the  court  in  Goddard  v.  Bu- 
low, supra:  "I  am  also  further  of  opinion  that 
whenever  money  has  been  obtained  by  fraud, 
extortion,  oppression,  or  by  taking  an  undue 
advantage  of  the  situation  of  the  party,  or  by 
any  unfair  or  unlawful  means,  that  the  man- 
ner of  obtaining  It  fumlsAied  sufficient  evi- 
dence that  It  was  done  for  the  puriwse  of  gain, 
and  that  the  jury  are  authorized  to  give  inter- 
est upon  it"  And  Mr.  Justice  Cheves,  In  his 
separate  concurring  opinion  In  the  same  case, 
after  reviewing  the  authorities,  and  laying 
down  the  principles  upon  which  the  right  to 
recover  Interest  on  money  had  and  received  Is 
founded,  concludes  In  these  words:  "Accord- 
ing to  these  principles,  I  think  Interest  Is  due 
In  this  case,  because  it  Is  for  the  recovery  of 
money  belonging  to  the  plaintiffs,  which  the 
defendant  had  no  legal  right  to  exact  or  re- 
tain, and  la  a  demand  certain  In  its  nature." 
So.  in  Malrin  v.  McRae,  supra,  O'Neall,  J., 
uses  this  language:  "The  use  of  money  is  al- 
ways worth  the  legal  rate  of  Interest.  He 
who  receives  the  money  of  another  Is  to  be 
regarded  as  using  it  unless  It  appears  that  he 
rc-ceived  it  under  such  a  character  or  In  such 


a  way  that  he  could  not  use  11 
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latlng  hli  dnty.  He  who  receives  money  of 
Knotber  without  any  right  to  retain  It  will 
not  be  supposed  to  keep  It  without  putting 
It  to  use.  The  fact  of  a  party  being  de- 
prived of  ttiat  which  would  produce  Interest 
generally  entitles  him  to  demand  It.  *  *  * 
In  the  action  for  money  had  and  recelred, 
the  defendant  Is  considered  as  In  actual  use 
of  the  plaintiffs  money  until  the  contrary  ap- 
pears. The  use  of  It  establlshea  the  plain- 
tiffs right  to  Int^st;  and  It  Is  perfectly 
Immaterial  whether  a  legal  Implication  or 
express  evidence  establishes  the  conclusion 
that  the  defendant  Is  In  the  use  of  It.  Tbia 
action  likewise  proceeds  upon  the  notion  that 
the  defendant  withholds  from  the  plaintiff 
money  to  which  he  Is  entitled.  In  either  of 
these  points  of  view,  the  plaintiff  Is  clearly 
entitled  to  Interest."  Applying  these  prin- 
ciples to  the  case  under  consideration.  It  Is 
clear  that  there  Is  no  error  la  allowing  the 
Interest  claimed.  By  the  previous  decision 
In  this  case,  It  was  conclusively  adjudged 
that  the  exaction  by  the  defendant  of  the 
sum  sued  for  was  lll^al.  and  without  au- 
thority of  law.  It  was  therefore  the  money 
of  the  plaintiff,  Illegally  retained  by  the  de- 
fendant ever  since  the  10th  of  January,  1895, 
during  which  time  it  must  be  assumed,  under 
the  authorities  above  cited,  In  the  absence 
of  any  evidence  to  the  contrary,  that  the  de- 
fendant used  It,  and  Is  therefore  deariy  lia- 
ble for  Interest  upon  it 

Ckiuasel  for  appellant,  doubtl^  feeling  the 
force  of  the  foregoli^  views,  abundantly  sus- 
tained by  authority,  as  tbey  are,  has  attempt- 
ed to  take  this  case  out  of  the  operation  of 
the  well-settled  rule,  by  contending  that,  mi- 
der  the  statements  made  in  the  agreement 
for  the  submission  of  this  controversy  with- 
out action,  In  which  he  claims  that  the  plain- 
tiff has  restricted  its  demand  to  a  simple  re- 
turn of  the  Bum  of  $300,  paid  under  protest, 
without  any  mention  of  Interest  thereon,  the 
plaintiff  has  debarred  Itself  of  the  benefit  of 
these  views,  by  thus  restricting  Its  demand. 
Section  374  of  the  Code,  providing  for  the 
submission  of  a  controversy  without  action, 
reads  as  follows:  "Parties  to  a  matter  in 
dispute,  which  might  be  the  subject  of  a  clvU 
action,  may,  without  action,  agree  upon  a 
case  containing  the  facts  upon  which  the 
controversy  depends,  and  present  a  submis- 
sion of  the  same  to  any  court  which  would 
have  Jurisdiction  If  an  action  had  been 
brought.  But  it  must  appear  by  affidavit 
that  the  controversy  Is  real,  and  the  proceed- 
ings in  good  faith  to  determine  the  rights  of 
the  parties.  The  court  shall  thereupon  hear 
and  determine  the  case,  and  render  Judg- 
ment thereon,  as  if  an  action  were  depend- 
ing." It  will  thus  be  observed  that  all  that 
Is  required  or  contemplated  by  this  provi- 
sion of  the  Code  is  a  statement  of  the  facts 
(not  conclusions  of  law)  which  shall  be  sub- 
mitted to  the  court,  upon  which  the  court 
Is  to  render  such  Judgment  as  would  be  ren- 
dered ufton  the  some  state  of  facta  If  pre- 


sented and  proved  ta  a  formal  action.    It  Is 

manifest,  therefore,  that.  In  considering  a 
statement  of  this  kind,  the  court  will  look 
alone  to  the  facts  therein  stated,  without  re- 
gard to  any  legal  eonclualons  or  le^  prin- 
ciples that  may  be  Incorporated  therein.  The 
only  question,  therefore,  presented  by  thb 
submission,  was  whether,  under  the  facts 
therein  stated,  the  plaintiff  was  "liable  for 
two  license  taxes  under  the  ordinances  afore- 
said, or  only  one,  or  Is  each  of  the  afore- 
said roads  liable  -tor  said  tax."  That  ques- 
tion having  been  determined  in  the  former 
decision  In  favor  of  the  plaintiff,  the  legal 
Incidents  or  consequences  resulting  from 
such  adjudication  were  a  matter  ptir^  for 
the  court,  and  not  for  the  parties,  to  deter- 
mine, without  regard  to  the  additional  lan- 
guage unnecessarily  incorporated  Id  the  snb- 
mlsslon,  whereby  the  parties  undertook  to 
say  what  should  be  the  legal  result  of  the 
adjudication  of  the  legal  question  submitted 
to  the  court.  When,  therefore,  the  partlea 
undertook  to  incorporate  In  the  submission 
the  further  statement,— not  of  a  matter  of 
fact,  but  a  mere  conclusion  of  law, — It  was, 
to  say  the  least,  a  mere  work  of  supereroga- 
tion. It  follows  that  the  language  relied  up- 
on by  counsel  for  appellant,  as  restricting  the 
right  of  plaintiff  to  recover  only  the  anm  of 
$300,  because  no  interest  thereon  la  men- 
tioned, cannot  have  the  effect  of  forcing  the 
court  to  render  a  Judgment  for  only  that 
sum,  if  the  court  should  be  of  opinion  that 
under  the  facts  agreed  upon,  the  plaintiff 
was  legally  eotitled  to  recover  interest  also. 
The  idea  that  the  plaintiff  has,  by  contract 
excluded  Its  right  to  recover  Interest  ia  not 
tenable  for  another  reason.  As  shown  by 
Cheves,  J.,  In  his  separate  opinion  In  Ood- 
dard  v.  Bulow,  supra,  the  right  to  recorw 
interest  on  money  bad  and  received  does  not 
grow  out  of  contract  but  Is  a  legal  Incident 
to  the  liability  to  return  the  money  received 
and  Illegally  retained.  The  liability,  there- 
fore, of  the  defendant,  to  return  the  money 
Illegally  exacted  from  the  plaintiff,  arose 
when  the  money  was  Illegally  exacted,  atad 
does  not  at  all  dep^d  upon,  or  grow  out  of. 
any  contract  either  express  or  implied,  noade 
either  then  or  afterwards;  and  Interest  as 
we  have  seen,  was  a  legal  incident  to  such 
liability.  Indeed,  in  some  of  the  cases  the 
action  for  money  bad  and  received  is  treated 
as  somewhat  In  the  nature  of  an  equitable 
action,  based  upon  the  principle  that  one 
who  has  received  money  belonging  to  an- 
other should  ex  eequo  et  bono  be  required  to 
return  the  same.  Again,  upon  the  principle 
contended  for  by  the  appellant  we  see  do 
reason  why  It  could  not  be  claimed  that 
where  one  executes  a  note  payable  one  day 
after  date,  without  any  mention  of  Interest 
he  should  not  be  liable  for  interest;  and 
this,  of  course,  no  one  would  contend  for. 

In  this  case,  as  it  has  been  conduslvely 
determined  that  the  defendant  has  exacted 
and  received  fnmi  plaintiff  monsy  which  It 
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had  no  legal  rl^t  to  do,  and  having  retained, 
the  same  ever  alnoa  the  lOtti  of  January, 
1805,  for  Its  own  use,' as  must  be  aasomed* 
under  the  antborltlea  hereinbefore  cited.  In 
the  absence  at  any  evidence  to  the  contruy, 
there  Is  no  reason,  either  In  law  at  justice, 
why  It  should  not  be  required  to  pay  Interest 
thereon.  The  Judgment  of  this  court  Is  that 
th«  Judgment  itf  the  drcnlt  court  l»e  afflimed., 


<50  S^C.  lift) 

BBNBOW  et  aL  LffiVI. 
(Snpreme  Court  of  Soath  Carolina.    Jnly  20, 
18070 

EnoTMBKT— Whbk  Libs— Tbttstb  — Riqhw  or 
Cbbtdi  Qua  T^usr— Waitbb. 
1.  Tbe  statate  provldlDg  that,  In  case  of  a  non- 
mdt  in  an  action  to  recover  land,  a  second  salt 
must  be  brooght  within  two  ye&re  from  the  date 
of  the  noDsnit,  and  reqnirlng  as  a  condition  pieced- 
ent  to  BDCh  ucond  suit  the  payment  of  the  costs 
in  the  first,  applies  to  a  trustee  who  holds  the 
legal  title  to  land  in  trust  for  his  wife  and  their 
cmldrgn. 

Z  Where  a  trustee  who  holds  the  l^al  title  to 
land  In  trust  brings  a  second  action  to  recover 
tiie  land,  and  Is  cast  therein,  ndther  he,  his  suc- 
cessor, nor  th*  cestui  que  trust,  can  afterwards 
nuiintaln  such  an  action. 

8.  The  taxt  that  tiie  oestnl  was  die  wiffe  at 
the  trustee  does  not  afEect  the  qpestion  of  her 
light  to  in*<Ti*i>in  the  action  after  nis  death. 

4.  A  person  who  held  the  legal  title  to  certain 
land  la  tnist  for  his  wife  during  her  life,  and 
-men  for  their  ddldren,  returned  It  as  his  property 
under  bankruptcy  proceedings  in  which  it  was 
sold.  Sdd  that,  where  the  wife,  for  over  80 
years,  both  before  and  after  such  sale,  treated 
her  husband  as  trustee,  she  was  bound  by  unsuc- 
cessful actions  brought  by  him  after  the  sale  to 
recover  the  land,  and  could  not  claim  that  tbs 
parchaser  and  bis  succesalTs  grantees  held  the 
land  in  trust. 

Appeal  from  common  pleas  circuit  court  of 
COarendon  connty;  W.  CI  Benet,  Judge. 

Action  by  Frank  M.  Benbow,  as  trustee,  and 
Ann  R.  Benbow,  against  David  Levi,  to  re- 
cover land.  From  a  decretal  order  dlsmiaalng 
the  complatn^  plalntllfB  appeaL  AjEBrmed. 

Henry  L.  B.  Wells,  for  lytpellants.  A.  Levi 
and  Pmdx  ft  Bernoldi,  for  reqxmdeiit 

POFB,  J.  On  the  lit  daj  of  January,  1868; 
John  Q.  miv  by  his  deed  coDWjei  to  P.  <3K 
Benbow  a  tract  of  land  itttnte  In  CRaioidMi 
ODunty,  in  this  state,  and  containing  BOO  acrea, 
more  or  less,  in  tmst  for  his  wife  and  children. 
In  Owse  wwdB:  *Jn  trust  for  the  stilB  and  wep> 
atate  use  of  Ann  R,  Benbow  during  the  term 
of  her  natural  life  or  widowhood,  and  from 
and  attat  the  deatb  or  marriage  of  tiie  aald 
Ann  R.  Bmbovr  in  tmst  fpr  the  use  of  snch 
child  or  children  as  may  be  alive  at  hec  death 
or  marriage,  until  they  should  arrive  at  the 
age  of  twenty-one  years  or  irtumld  marry,  and 
then  to  be  forever  discbarged  of  Oe  tmst 
hereto  expressed. "  This  deed  was  duly  recocd<- 
ed  In  the  office  of  the  register  of  mesne  con- 
veyances for  Clarendon  county  on  the  20a 
day  of  February,  1867.  In  the  yew  1887  or 
1868  tbe  said  P.  G.  Benbow  filed  his  petltloB 
for  Tolontazy  bankruptcy  In  tbe  United  States 


district  court  tor  tike  stote  tii  South  Oan^Ina, 
under  the  act  approved  March  S,  1867^  and  In 
his  schedule  of  assets  filed  In  such  proceed- 
ings he  Indnded  the  tract  of  land  above  de- 
scribed. Tbe  said  tract  of  land  waa  purchas- 
ed at  the  sale  of  said  estate  of  said  P.  G.  Ben- 
bow by  Henry  B.  Rlchardaon  at  the  price  of 
$60.  Henry  B.  Richardson  entered  Into  pos- 
session of  said  lands  about  January  1,  1860. 
Henry  B.  Richardson  conveyed  said  lands  to 
B.  W.  Molse,  who  In  turn  conveyed  them  to 
David  Levi.  In  1879  P.  O.  Benbow,  as  trus- 
tee far  bla  wife  and  children,  brought  an  ac- 
tion against  ttw  said  Henry  B.  Richardson  to 
recover  aald  lands  as  trustee  undo:  the  deed 
of  trust  executed  by  King  In  18f»,  but  waa 
nonsuited  before  Judge  Fraser  in  1881.  Ther*> 
after  the  said  P.  O.  Benbow  brought  his  sec- 
ond action  as  such  tintptee  without  paying  the 
costs  of  the  first  action;  and  In  this  action, 
on  October  20,  1884^  his  honw.  Judge  Ker* 
Shaw,  because  snch  costs  had  not  been  paid, 
dismissed  the  complaint  Tbe  said  P.  Q.  Ben- 
bow departed  this  life  In  March,  1805.  Frank 
M.  Benbow  was  his  oldeet  son.  On  May  VS, 
1806,  Frank  M.  Brabow  (as  trustee)  and  1^ 
Ann  B.  Benbow,  as  plaintiffs,  brought  an  ac- 
tion to  recover  this  tract  of  SCO  acrea  against 
the  defendant,  David  Levi,  alleging  tbe  tmat 
deed,  the  death  of  P.  G.  Benbow.  and  that  tbe 
plaintiff  Frank  M.  Benbow  was  his  oldest  boo, 
opon  whom  the  law  devcdved  the  ofl&ce  of  tms- 
tee  made  vacant  fay  the  deatb  of  P.  O.  Benr 
bow,  and  npra  whrnn,  as  aucb  trustee,  the  law 
devolved  the  l^gal  title  to  said  prendses;  bot 
that  the  pbdntUf  Ann  R.  Benbow  has  an  eq- 
uitable estate  for  life  In  said  lands,  and  that 
the  defoidant,  David  Levi,  Is  In  poaaesalon  of 
said  lands,  dalmlng  some  interest  therein,  and 
unlawfully  withholds  possession  of  the  same 
from  the  plalntlfCs.  The  prayer  of  tbe  com- 
plaint is  for  poaseaadcD  of  said  premises  and 
$300  damages,  and  for  siKh  other  and  further 
relief  as  unto  the  court  may  seem  Just  and 
proper.  To  this  conqdalnt  David  Levi  made 
answer  as  follows:  *Tbe  deCoidaat  above 
named,  answering  tiie  complaint  hm&a,  saya: 
(l)  For  a  first  defense:  l^t  be  denies  eadi 
and  every  allegaticm  iwntsined  In  each  and 
evM7  paragraph  of  the  complaint.  as^Vata, 
second  d^ense:  That  nritfaer  tbe  -plataitlff, 
Us  anoestw,  predeoessorr.  nor  grantor,  vras 
aelsed  pt  possessed  of  tiie  premSsei  dsacdbed 
In  file  complaint  within  ten  years  boCore  the 
oommencement  of  this  acUon.  ^Forathljcd 
defense:  That  at  flie  tDne  of  the  commence- 
mmt  of  thle  action  tbe  def  andant  ■  was,  and 
Btm  is,  seised  In  fee  of  the  premises  described 
in  the  complaint,  eaocept  one  hundred  and  nine 
acres  thereof,  known  as  'swamp  land,*  which 
Is  owned  by  attux  partlei;  not  comectod  with 
this  action.  (4  For  a  CourQi  defense:  miat 
the  cause  ot  action  as  stated  in  the  complaint 
did  not  accrue  within  ten  years  before  the 
commencement  of  this  aetlim.  ®  Vae  a  fifm 
defmse:  That  the  defendant  bin  gnnten,  and 
ttielr  gcaaxcKB  and  anceston,  have  h^  and 
pusBMWifl  the  premises  described^  la  the  cwn- 
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plaint  adTersel7  to  the  pretended  claim  of  the 
plaintiff  for  ten  years  last  past  before  tbe  com- 
mencement of  tbis  action.  For  a  sixth  de- 
fense: That  the  defendant,  his  grantOTs.  and 
Ihelr  grantors  and  ancestors,  have  bdd  and 
poBseesed  tbe  premises  described  in  the  com- 
plaint adversely  to  the  pretended  claim  of  the 
plaintiff  for  twenty  years  last  past  before  tbe 
oommencement  of  this  actlfm.  (7)  For  a  ser* 
enth  defense:  That  the  defendant  and  tboae 
imder  whom  he  ctalnu  entered  Into  possession 
of  the  premises  described  in  the  complaint  un- 
der claim  of  tlUe  exdnslve  of  any  other  right, 
founding  such  claim  upon  a  written  Inatro- 
ment  as  being  a  CMiveyance  of  tbe  premises 
described  In  tbe  Mmplaint,  and  tbat  thore  baa 
been  a  continued  occupation  and  posaesBlon  ni 
said  premises  Included  In  said  Instrument  by 
defendant  and  tboee  nnd«r  whom  be  claims  for 
more  than  ten  years  preceding  the  commence- 
ment tbls  action.  {S)  For  an  eighth  de- 
fense: [Same  as  seventh,  except  20  years'  In- 
■tead  of  10  years'  possession.]  (9)  For  a  ninth 
defense:  That  tbe  cause  of  action  stated  In 
the  complaint  did  not  accrue  within  twenty 
years  before  tbe  commencement  of  this  action. 
(10)  Fw  a  tenth  defense:  That  the  plaintiff 
cannot  now  have  or  maintain  this  action: 
First  Because  P.  O.  Benbow,  the  alleged  trus- 
tee referred  to  In  tbe  complaint,  commoiced 
and  prosecuted  this  actlmi  in  this  court  against 
Henry  B.  Richardson  and  others,  and  tbat  the 
said  action  was  terminated  at  the  October, 
1880,  term  of  this  court  by  a  judgment  of  non- 
suit against  the  plaintiff,  and  tbat  Judgment 
was  duly  entered  tbereon  by  the  clerk  of  this 
court  on  tbe  21st  day  of  Octobv,  1884.  for  tbe 
sum  of  one  hundred  and  forty-five  and  */i»« 
dollars,  tbe  costs  of  said  action,  which  sum  of 
money  Is  yet  unpaid.  That  the  said  action 
was  for  tbe  recovery  of  tbe  tract  of  land  de- 
scribed in  tbe  ctxnplalnt,  and  tbat  said  Henry 
B.  Richardson  was  tben  In  posseeslon  thereof, 
and  bad  been  for  more  than  ten  years  prerlons 
tiiereto  In  possession  of  the  same,  lioldlng  It 
adversely  to  all  tbe  world,  dalmlng  tbe  same 
as  bis  own,  and  tbat  such  claim  was  fully  rec- 
ognized and  acquiesced  In  by  said  P.  O.  Ben- 
bow  for  more  than  ten  y«it8  before  tbe  com- 
mencement of  said  action,  and  that  said  Henry 
B.  Richardson  conveyed  tbe  said  land  to  B. 
W.  Molse,  who  thereafter  conveyed  the  same 
to  this  defendant;  and  by  reason  of  the  facts 
M  stated  this  defendant  has  succeeded  to  all 
tbe  rights  which  the  said  Henry  B.  Richard- 
son and  E.  W.  Moise  had  against  the  said  P. 
a.  Benbow,  trustee.  Second.  Because  the  said 
P.  O.  Benbow  commenced  another  action  as 
trustee  against  the  said  Henry  B.  Blchardson 
and  others  for  tbe  recovery  of  said  land  de- 
scribed in  tbe  complaint,  and  tbat  said  action 
was  stricken  from  tbe  dockets  of  this  court 
without  objection  from  the  said  P.  O.  Benbow, 
trustee  and  plaintiff,  at  tbe  Octobw,  1S84,  term 
of  this  court,  and  judgment  was  entered  in 
this  court  against  tbe  said  P.  O.  Benbow  as 
trustee  for  slxty-flve  dollars  costs  incurred  In 
mU  action,  and  tbat  tbe  said  sum  of  money 


Is  unpaid;  and  In  no  erent  can  this  action 
*  *  •  be  had  or  maintained,  tar.  If  tbe  last- 
named  action  be  yet  i>ending  in  tbis  court,  the 
second  action  for  the  recovery  of  tbe  poesea- 
alon  of  the  property  described  In  the  complaint 
Is  pending  and  most  be  determined,  and,  if  tba 
last-named  action  has  been  contlnaed  and  end- 
ed, it  Is  the  secmid  and  last  actlcm  permitted 
by  law  to  be  brought,  and  coats  of  both  ac- 
tions are  unpaid.  Third.  Because  this  action 
was  not  commenced  within  two  years  from  the 
granting  of  tbe  nonsuit  mentioned  In  tbe  first 
subdivision  of  tbis  defense,  and  was  not  'com- 
menced within  two  years  after  tbe  dlsoiHitln- 
nance  of  tbe  second  action  referred  to  In  tbe 
second  subdivision  of  this  defense.  (11)  For 
an  eleventh  defense:  That  this  defendant  la 
Informed  and  believes,'  and  upon  such  lnf<K>- 
matlon  and  belief  alleges,  that  no  trust  waa 
ever  created  by  said  deed.  In  omtemplation  ef 
tbe  parties  tho^to;  tbat  the  trust  was  never 
accepted  and  never  acted  upon,  but  that  [ibe] 
premises  described  In  the  complaint  was  the 
prop^ty  of  P.  0.  Benbow,  mentioned  In  tbe 
complaint;  that  all  parties  to  Int^^eted  so 
treated  the  said  property;  that  tbe  same  was 
assigned  as  part  of  his  estote  in  bankruptcy 
by  the  said  P.  O.  Benbow,  and  was  bought  at 
a  sale  thereof  by  one  of  the  defoidaat's  gran- 
tors; and  tbat  the  plaintiffs  have  no  tntueat 
wliatever  in  the  premises.** 

B.  W.  Molse,  having  been  roticbed,  without 
objection  filed  tbe  following  paper:  **And 
now  comes  before  tbe  comrt  B.  W.  Moise^ 
and  informs  tbe  comi:,  by  way  of  suggestiMi: 
(1)  Tbat  be  has  been  vouched  In  tbe  cause 
above  stated.  (2)  That  tbe  plaintiff  has  no 
legal  right  to  bring  this  suit,  which  is  tbe 
third  action  brought  in  this  court  to  recover 
the  same  piece  of  land  described  In  tbe  com- 
plaint, f<nr  tlie  benefit  of  and  [In]  befaalf  of 
tbe  same  parties  (see  Oolambla  Waier-Powcr 
Co.  T.  Oolumbia  lAnd  &  Inr.  Co.  [S.  C}  25 
S.  B.  48),  because  the  costs  ct  the  two'  fot^ 
mer  actions  have  not  been  paid,  and  because 
tbis  action  is  brought  more  tlian  two  years 
after  tbe  said  first  action  vras  ended  by  a 
judgment  of  nonsuit  Whereupon  It  Is  sn^ 
gee  ted  to  the  court  tbat  the  said  above- 
natmed  action  should  be  strlckoi  from  tbe 
docket  of  tbe  court  (3)  And  tbis  suggestion 
also  Informs  the  court  tbat  be  was  attorney 
in  the  two  fwmer  suits  for  defraidants,  and 
tbat  no  part  of  bis  costs  have  been  paid." 

Judge  Benet  passed  tbe  following  order: 
"When  this  case  was  called  Cor  trial.  It  was 
suggeerted  to  tbe  court  tbat  there  have  been 
commenced  two  actions  for  the  land  In  dis- 
pute^ and  that  the  costs  of  both  of  said  ac- 
tions were  unpaid.  Up<m  hearing  tbe  sug- 
gestion, it  was  admitted  in  open  court  tbat 
Plnckney  O.  Benbow,  as  trustee,  has  twice 
brought  suit  for  the  land;  tbat  tbe  first  of 
said  actions  was  terminated  In  1880  by  or- 
der of  nonsuit  ud  the  second  In  1881  by  an 
order  dismissing  tbe  nmiplaint;  and  that  all 
the  costs  are  atlU  unpaid.  These  actions 
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tMuuits  holding,  under  him.  Henry  B.  Rich- 
ardBon  conreyed  the  tand  to  D.  W.  Molse, 
who  conveyed  it  to  the  defendant.  Und«r 
section  96  of  our  Code,  it  1b  clear  tiiat  Plnek- 
aej  Q.  Benbow,  aa  trnatea,  could  not  main- 
tain tills  action.  Had  he  socceeded  In  the 
actl<»u  bronsht,  the  recovery  .would  hare 
been  for  the  benefit  of  Ann  R.  Benbow  and 
the  others  Interested  onder  the  trust  deed, 
and  the  plalntUFS  here  cannot  now  claim  any 
highw  ta  greatw  rl^ts  than  Pinckney  O. 
Benbow  could  now  claim  If  llTlng.  it  is 
therefore  orAeceA  that  the  said  cMnplalnt  be. 
and  the  same  Is  horeby,  dismissed."  From 
this  decretal  order  Ann  B.  Benbow  has  ap- 
pealed on  four  grounds,  as  follows:  "(1)  It 
was  errw  tor  the  circuit  Judge  to  hcM  that 
the  two  actions  brought  by  the  troatee,  and 
UMisnlts  suffered  1^  him,  amrag  different 
partleB,  bured  the  rights  of  Ann  B.  Benbow, 
and  tiie  case  should  hare  gone  to  trial.  (2) 
niat  the  trast  deed  having  l>eai  made  preTi- 
ow  to  the  conatltation  of  1868,  and  Ann  B. 
Benbow  being  the  wife  of  the  trustee,  she 
could  not  bring  an  action  until  after  the 
death  oC  her  husband,  as  the  legal  estate  was 
out  of  her,  and  It  wsb  error  for  the  drcnlt 
court  not  to  so  hold,  and  go  on  with  the  trlat 
(3)  That  It  'appearing  from  the  pleadings 
that  tbe  trostee  had  eonreyed  away  the  prop- 
erty, thereby  dlsaTowlng  the  trust,  he  could 
not  afterwards  maintain  an  action  against 
his  own  grantee,  and  Ann  B.  Benbow,  his 
wife,  ooDld  not  complain  until  then;  and,  It 
her  rigbt  of  acttmi  was  then  complete,  It  wu 
a  Qoestlon  ot  law  and  fact  wheth^  tdie  was 
bound  by  the  statute  of  limitations,  and  the 
case  should  hare  gone  to  the  Jury  and  faaTS 
been  passed  aa  by  4hem,  and  It  was  error  tor 
the  presiding  Judge  not  to  so  hold.  (4)  That, 
In  order  for  a  nonsuit  to  be  a  complete  bar 
under  the  statute,  it  must  be  among  the  same 
parties,  as  weU  as  fbr  the  same  land.** 

We  will  now  pass  upon  these  grounds  of 
appeal  In  their  ord». 

As  to  the  first  ground  ot  appeal:  By  the 
deed  oC  trust  executed  in  1863  l^y  John  O. 
King,  the  legal  titte  to  the  lands  in  question 
was  placed  in  P.  G.  Benbow,  as  trustee,  for 
the  sole  and  separate  use  of  Ann  B.  Benbow 
during  hor  life  or  widowhood;  then  to  her 
children.  One  of  the  uses  of  a  trustee  is  to 
hold  tiie  legal  title,  and  it  Is  hU  duty,  If  any 
Interfierence  Is  made  1^  any  one  with  lands 
to  whl^  he  tuMB  the  legal  title,  to  prevent 
each  lntei<eraice  ripening  into  any  rights 
prejudicial  to  bis  cestui  qoe  trust  He  baa 
the  power  to  act  Now,  if  such  trustee, 
while  holding  the  tille,  In  order  to  pro- 
tect the  land  confided  to  him,  and  to  recorer 
the  same  from  one  who  Is  claiming  It  against 
hbn  and  his  cestui  que  trust  brings  an  ac- 
tUm  agatnst  tme  unlawfully  In  possession, 
he  la  but  doing  his  duty.  But  <»ce  he  comes 
Into  court  he  can  throw  about  him  no  sa- 
cred shi^  to  protect  him  and  his  suit 
against  tl»  rules  of  pleading,  and  the  wdl- 
naiT  risks,  In  evezr  respect  incident  to  a 
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lawsuit  So  if  a  statute  exists  which  saj-s 
that  in  case  of  a  nonsuit  to  an  action 
brought  for  land,  a  second  suit  must  be 
brought  In  two  years  from  the. date  of  non- 
suit he  must  conform  to  it;  and.  if  such 
statute  prescribes  as  a  cmditlon  precedent 
to  such  second  suit  that  the  costs  must  be 
paid  in  the  first,  why,  he  must  comply  with 
the  law.  And  If  such  trustee  brings  the 
second  suit  and  is  cast,  his  right  of  action 
In  that  regard  is  gone  forever,  and  his  cestui 
que  trust  must  suffer  the  c<niseqnences.  If 
an  executor  ot  administrator,  or  committee 
of  a  lunatic,  or  a  guardian  of  a  tender  In- 
fant has  a  chose  In  action  proi>erly  In  his 
hands,  belonging  to  the  estate  of  hla  cestui 
que  trust  and  such  personal  re^eanitative 
allows  time  enough  to  ^pse  fnHU  maturity 
of  the  chose  to  bar  a  recovery  therewt,  and  . 
he  brings  an  action  thereon,  and  falls  to  re- 
cover, his  right  ot  action  is  gone,  and  wtttv 
his  loss  (rf  such  right  so  goes  that  of  a  cestui 
que  trust  So  as  to  land.  If  trustees  who 
hold  the  legal  title  allow  the  statute  of  llm- 
Itatltms  to  bar  them,  or  a  preanmptitni  of  a 
grant  to  arise,  the  right  ot  action  for  the 
land  Is  barred,  and  their  cestuis  que  tmstent 
are  barred  also.  Pow-School  Truatees  v.  Jen- 
nings, 40  S.  C.  168,  18  S.  B.  2S7.  891.  So 
that  when  the  trustee,  P.  O.  Benbow,  as 
trustee,  brought  his  two  actions  against 
Henry  C.  Blchardson  for  the  recovery  of  this 
land  under  this  truat  deed,  and  be  was  cast 
In  both,  he  could  never  bring  a  third  action, 
and  his  want  of  such  power  was  shared  by 
his  cestui  que  trust  Columbia  Water-Fower 
Co.  V.  Columbia  Land  A  Inv.  Co.  (S.  0.)  25  8. 
B.4& 

As  to  tSie  sectmd  exertion:  We  cannot 
see  that  the  fact  that  Mrs.  Ann  B.  Benbow 
was  under  the  disability  of  marriage  affects 
this  question.  Legal  title  was  never  in  her, 
but  It  was  in  her  husband.  She  had  the 
right  to  use  the  lands  during  Ufe  and  widow- 
hood. She  had  the  right  even  as  a  married 
woman,  to  apply  to  the  court  of  equity  from 
January  1,  1860.  to  March  1,  1886,  when  her 
husband  died,  to  i»otect  her  right  to  the  use 
of  said  lands.  It  was  to  recover  thia  power 
tor  her  that  P.  G.  Benbow  Iffought  his  two 
actions  against  H.  B.  Blchardson.  She  la 
bound  by  his  failure. 

As  to  the  third  exception:  We  frankly  ad- 
ndt  that  for  awhile,  at  least  aome  members 
of  the  court  were  inclined  to  hold  that  whoi 
P.  G.  Benbow  returned  tikis  property  as  his 
own  under  bankruptcy  proceedings,  he 
thereby  ao  disavowed  his  trust  that  he  could 
not  afterwards  assert  any  rights  as  trustee, 
and  that  under  Faber  v.  Police,  10  S.  O.  876, 
and  especially  under  Sullivan  v.  Latlmor,  SS 
8.  0.  422, 14  a  E.  9SS,  It  was  under  the  pow- 
er of  Mn.  Ann  B.  Benbow  to  disavow  P.  G. 
Benbow  aa  her  trustee;  and  elect  to  treat 
Henry  B.  Blchardson  at  first  then  B.  W. 
Molse,  and  lastly  David  Levi,  aa  her  trus- 
tee, for  they  had  purchased  the  trust  lands 
with  full  notice  of  the  trusts  impressed  upon  i 
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tbeae  lands.  Bat  under  hv  oomplalnt  In 
this  action  sbe  not  onlj  seta  tbe  fact  tbat 
P.  G.  BentMW  was  her  tnutee  all  his  Ufa, 
from  1863,  bat  that  when  he  died  his  ofilce 
■8  trttstee  was  devtAved  npon  his  oldest  son, 
her  co-plaintiff,  Frank  M.  Benbow.  Now, 
suitors  are  bound  hj  the  soiemn  statements 
and  admissions  In  their  pleadings.  Having 
elected  to  treat  P.  Q.  Brabow  as  her  tnistee 
from  the  year  lfi63  to  March  1.  1896,  Ura. 
Ann  R.  Benbow  cannot  escape  the  l^al  re- 
salts  that  flow  therefrom,  namely,  that  sbe 
Is  boond  by  the  two  actions  began  by  said 
P.  G.  Benbow  as  tnistee  against  Henry  B. 
Richardson  for  the  recovery  ot  this  very 
tract  of  land. 

The  fourth  ground  of  appeal  cannot  be  sas- 
talned,  aa  the  recOTds  Introduced  In  this 
cause,  and  made  a  part  of  the  case  tor  ap- 
peal, ahow  that  the  same  plaftitlff,  the  same 
defendant,  and  the  same  tract  of  land  were 
InrolTed  In  the  two  actloos  in  question. 

All  the  exceptions  are  overruled.  It  Is  the 
Judgment  of  this  court  that  the  Judgment  ot 
the  drcolt  court  be  affirmed. 

(tt  s.  a  «i) 

STATB  T.  BBCKROOE.  SAME  t.  PBRANO. 
SAME  T.  BERTUCGI. 

(Supreme  Coort  of  Sontti  GaroUna.  July  1, 1887.) 

l!raoixOA.Tiife  IiiQnoitB— laDioTMSNT  —  DDPticrrr. 

1.  An  Indictment  abould  not  be  qoaahed  be- 
cause it  coatsins  three  counts,  each  of  whidi  seta 
out  a  diBtinct  misdemeanoT. 

2.  An  indictment  is  not  bad  for  doplicitr  where 
it  contains  a  count  framed  under  Diapensary  Iaw, 
I  22,  proTidiner  that  sdllng  alcoholic  Uquors.  or 
proTiduig  a  place  where  alcoholic  Uquors  are 
drunk,  or  keeping  a  place  where  alcoholic  liquors 
as  a  beverage  are  kept,  renders  one  guilty  of  the 
offense  of  a  common  Doisanoe,  which  connt  diar- 
ges  the  commission  of  the  thnie  forms  of  common 
nuiaance  in  the  conjunctiTe. 

Afipeal  from  general  sessions  circuit  court 
of  CbariastOD  county;  W.  O.  Benet,  Judge. 

7.  H.  Beckralgei,  B.  Perano,  and  3.  A.  Ber- 
tood  appeal  from  a  convlcUon  of  a  Ttolatkm 
of  the  dlspensBiT  law.  Affirmed. 

The  following  Is  the  Indictment  In  each  case: 
"The  State  of  South  Carolina,  County  of 

 .    At  a  court  of  general  sessions  begun 

and  holden  in  and  for  the  county  of  ,  In 

the  state  of  South  Carolina,  at    Court 

House,  In  the  county  and  state  aforesaid,  on 

the  Monday  of  •  ,  in  the  year  of  our 

Lord  one  thousand  el^t  hundred  and  ninety 
 ,  the  Jurors  of  and  for  the  county  afore- 
said, in  the  state  aforesaid,  upon  their  oath 

present  ♦  •  •  that  — ~,  at    Court 

House,  In  the  county  of  ,  and  state  afore- 

Bsjd,  on  the  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

ninety  ,  and  on  divers  other  days,  both 

before  and  since  that  day,  up  to  the  taking 
of  this  inquisition,  willfully  and  lawfully  did 

sell,  barter,  exchange,  and  deliver  to  one  , 

■nd  to  divers  other  persons  to  the  Jurors  afore- 


said unknown,  spirituous,  malt,  and  other  liq- 
uors, containing  alcohol  and  used  as  a  bever- 
age, to  wit.  •  •  •  against  the  fnaa  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same  state 
aforesaid.  And  the  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  presoit  that  the 

said  ,  at          Ooort  House,  In  the  eoDB- 

ty  of  ,  and  state  aforesaid,  on  the  

day  ot   ,  In  the  year  of  oar  Lord  <»» 

thousand  eight  hondred  and  ninety  ,  and 

on  dlrera  other  days,  both  before  and  since 
that  day.  up  to  the  taking  of  this  Inqolsltiim. 
did  willfully  and  unlawfully  keep  and  main- 
tain a  place  where  akohc^c  liquors  were  sold, 
bartered,  and  given  away,  and  where  penma 
were  permitted  to  reaoet  for  the  porpow  of 
drinking  alcoholic  liquors  as  a  beverage,  and 
where  alcohcdic  Uquois  were  k^t  for  sale,  iMtr- 
ter,  and  delivery,  thereby  then  and  there  ke^ 
ing  and  maintaining  a  common  nuisance, 
against  the  torm  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  same  state  aforesaid." 

In  each  of  these  cases  a  motion  to  quash 
the  indictment  was  made  upon  the  grounds 
contained  in  the  exceptlwia  h«elnafter  a» 
forth.  The  said  motions  were  ovoruled  tqr 
the  presiding  Judge  and  exceptlofis  duly  en- 
tered. In  these  cases  the  "findings"  and  ver- 
dicts w«e:  Beckroge:  "True  bllL"  Verdict 
"Guilty."  Perano:  "Troe  bill  on  second  coani." 
Vwdlct,  "GuBty."  Bertucd:  "TYue  blB  on  sec- 
ond count."  Verdict,  "Not  gnllty  on  first  coont; 
guilty  on  second  connt" 

Exceptions: 

"First  That  his  honor  erred  in  refusing  to 
quash  the  indictments  In  the  said  several 
causes  upon  the  ground  urged,  to  wit:  That 
the  Indictment  was  bad,  In  that  It  Imprc^oly 
Joined  three  distinct  offenses:  (1)  Selling  In- 
toxicating Uquors;  (2)  keeping  a  place  where 
persons  were  pomltted  to  resort  for  ttie  pur- 
pose of  drlaklng  IntoztcatiBV  Uqaon;  ^  stwv 
Ing  the  same. 

"Second.  That  his  honor  erred  in  refusing 
to  quash  the  second  count  In  the  said  several 
Indictments  upon  the  ground  presented,  to  wit: 
Duplicity,  In  that  It  charged  three  s^Mrate 
offenses  in  the  same  count:  (1)  Malntalnli^  a 
place  where  intoxicating  Uquors  are  sold  hi 
violation  of  the  act;  (2)  maintaining  a  place 
where  persons  are  permitted  to  resort  tor  the 
purpose  of  drinking  Intoxicating  Ilqaors  as  a 
beverage;  <3)  for  maintaining  a  place  where 
Intoxicating  liquors  are  . kept  for  sale^  buter 
or  delivery  In  violation  of  the  act" 

Alston  &  PattoD  and  L.  D.  Melton,  for  ap- 
pellants.  Solldtor  Jerv^,  for  the  States 

POPE,  J.  In  the  above-entltied  causes  tried 
In  the  court  of  general  sessions  for  Charles- 
ton county  in  this  state  at  the  June  term,  189!>. 
of  said  court,  before  Judge  Earle  and  a  Jury, 
each  defendant  was  found  guilty  of  maintain- 
ing a  nuisance  under  what  Is  known  as  the 
"Diapensary  I^w"  ot  this  states  and  after 
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conviction  was  duly  sentenced.  Tberenpon 
each  one  of  tlie  three  defendants  above 
named,  and  each  In  hUt  own  cause,  api>eal- 
ed  to  thla  court  A  copy  of  the  Indictment 
and  the  exceptions  thereto  moat  be  set  out 
In  tbe  report.  As  will  appear  by  the  Indict- 
ment, It  contained  two  cciianta;— one  for  sell- 
ing Intoxicating  UqWHra*  and  one  for  keeping 
a  place  where  persons  were  permitted  to  re* 
sort  for  the  purpose  of  drinking  Intoxicating 
Uqnors.  The  only  questions  raised  by  each 
appellant  are  that  the  circuit  Judge  erred  In 
refusing  to  quash  the  Indictment.  The 
grounds  of  such  motion  were,  In  brief:  Sirst, 
because  the  indictment  In  each  cause  was  bad, 
In  that  It  Improperly  contained  three  coonts, 
each  of  which  set  out  a  distinct  offense;  sec- 
ond, because  of  dnpU<dt7  In  the  Indictment,  for 
that  three  offenses  were  charged  In  the  same 
count 

It  should  be  stated  that  the  grand  Saiy 
found  a  true  UIl  generally  on  the  indictment 
against  J.  H.  Beduoge,  but  In  each  of  the 
cases  against  B.  Perano  and  Bertucd  a  true 
bill  on  the.  second  count  Thui^  tt  appears, 
except  in  Beckroge's  case,  that  the  Indict- 
ment practically  contained  but  (me  count, 
which  would  make  the  appeals  of  Perano  and 
Bertucd  present  an  Immaterial  point,  so  far 
as  the  first  ground  of  anneal  Is  craicerned,  bnt 
not  so  as  to  Bedkroge.  Both  of  the  counts 
In*  the  indictment  charge  but  misdemeanors 
ondtt  our  laws.  The  power  to  include  dis- 
tinct olEenses  of  different  grades— felony,  mi 
(me  hand,  and  misdemeanor,  on  tite  other 
hand— has  been  recognized  by  this  state  In  a 
large  line  of  cases,  among  which  may  be 
mentUmed  State  t.  KeUKm,  14  Rich.  Law,  172; 
State  T.  Scott,  IS  S.  a  4Si;  State  t.  Noz^ 
ton.  28  S.  a  S78,  6  S.  B.  820;  State  t.  Wood- 
aid.S88.a863,  17  S.E.13S.  Inthecase 
last  quoted  It  is  said:  "Ttia  Ife  no  new  ques- 
tion In  our  conrts.  In  State  Nelson,  14 
Bich.  taw,  172,  Mr.  Jintlce  Inglis,  as  the  or- 
gan of  the  court,  Bald:  'If  really  distinct  fel- 
onies be  charged  in  separate  counts  of  an  in- 
dictment, no  obJectioD,  in  pdnt  of  law,  can 
be  made.*  So,  also,  in  State  t.  Scott.  16  S.  C 
435»  3Ir.  Justloe  Mdver,  In  referring  to  this 
matter,  said:  The  mle  upon  tills  subject 
seems  to  be  that  there  Is  no  valid  objectlcm  to 
the  Joinder  of  several  distinct  felonies  in  tbe 
same  Indictment  and  that  such  Joinder  con- 
stitutes no  ground  for  demurrer  or  motion  in 
arrest  of  Judgment'  Tbe  same  condnsi<m 
was  reacbed  in  the  case  of  State  v.  Norton, 
28  S.  C.  578,  6  S.  E.  820.  The  effect  of  a  re- 
view in  the  same  Indictment  of  several  counts 
for  distinct  offenses  Is  different  whei  soch 
offenses  had  no  connection  the  one  with  the 
other.  In  the  first  class  our  courts  have  held 
that  It  was  the  duty  of  the  Judges  on  clr^ 
cult  to  Instruct  the  Jury  as  to  tbe  effect  <tf 
a  general  verdlot  of  gnil^,  which  is  undac^ 
stood  to  carry  the  highest  offense  alleged.  If 
there  Is  testimony  to  support  It,  so  that  the 
Jury  may  shape  their  verdict  so  as  to  con- 
form to  their  real  convictions  by  finding  up- 


on each  count  separately.  In  the  second 
class  of  cases  It  Is  the  duty  of  the  presiding 
Judge,  without  waiting  for  a  motion  to  that 
raid  from  tbe  defoidant,  to  order  tbe  prose- 
cutlhg  officer  to  elect  upon  what  charge  he 
wUt  confine  the  trial."  The  first  ground  of 
appeal  Is  overruled. 

We  will  next  consider  the  second  ground  ot 
appeaL  We  must  overrule  this  also,  as  not 
well  taken.  The  twenty-second  section 
what  is  known  as  the  "Di^ensary  Law"  pro- 
vides: "All  places  where  alcoholic  llqums 
are  sold,  bartered  or  given  away  in  violation 
of  this  act,  or  where  persons  are  permitted 
to  resort  for  the  pmpose  of  drinking  alcoholic 
liquors  as  a  bev^age,  or  where  alcoholic  liq- 
uors are  kept  for  sale,  barter  or  dellvo^  In 
violation  of  this  act  are  hereby  declared  to  be 
common  nuisances.  *  *  *"  Laws  1806,  p. 
139.  It  Is  very  clear  that  either  the  sales,  etc.. 
of  alcoholic  liquors,  or  providing  a  place 
where  alcoholic  liquors  are  drunk,  or  keep- 
ing a  place  whwe  alcoholic  liquors  as  a  bev- 
wage  are  kept,  etc.,  would  render  a  person  so 
offending  In  either  one  of  the  three  ways  here 
dffiiounced  by  law  gnil^  of  the  offense  of  a 
comnxm  nuisance.  If  a  man  is  guilty  ot  one 
of  these  three  offenses,  his  crime  la  as  c<»n- 
plete  as  It  guilty  of  the  whole  three,  and  vice 
versa.  AU  tiiat  the  indictment  la  bitended 
'to  do  Is  to  provide  the  person  offending  with 
a  statement  of  tbe  offense  for  which  be  is  to 
be  tried.  The  offense  is  a  common  nuisance, 
and  In  this  count  he  Is  put  upon  full  notice. 
It  has  been  held  In  this  state  that,  while  two 
distinct  offenses  cannot  be  Included  In  the 
same  count  of  the  Indictment  yet  It  la  not  dn- 
pUdtons  when  in  the  same  count  two  of- 
fenses are  set  out,  If  one  Inclndes  the  other  or 
others.  State  r.  TIdwell,  S  Strob.  la  A  fa- 
miliar Instance  Is  that  of  an  Indtctmcnt  for 
forgcsy.  See  the  form  of  hidlctment  as  to 
the  counts  thereof.  In  the  cftBe  of  State  t. 
WasUngton,  1  Bay,  120.  It  will  be  observed 
in  tbe  case  at  bar  that  the  count  does  not 
charge  the  three  forms  of  common  nuisance 
in  the  disjunctive,  but  in  the  ccmjiuictlve.  It 
is  not  "or,"  bat  "and."  Bee,  also,  2  Blsh.  Cr. 
Proc.  (8d  Ed.)  I  667.  It  Is  the  Judgment  of 
this  court  that 'the  Judgment  of  the  circnit 
court  in  each  of  tbe  three  cases  berelnbefore 
named  be  affirmed,  and  that  the  said  three 
cases  be  remanded  to  the  drcnlt  court  teat  the 
enforcement  <tf  the  Judgment  of  that  court 


(4»  S.  C.  488} 

STATE  V.  STBLIiO.    SAME  t.  STENKEN 

et  al.  SAME  v.  HILLSON. 
(St^treme  Court  of  South  Carolina.  July  1. 1897.) 
Criki^tai.  Law— iNSTRucttoNs  —  Cbarob  as  to 
Hattkrs  or  Fact, 
A  charge  in  the  form,  "does  radi  a  witness 
[naming  him]  say"  thus  and  so?  (repeatlnK  the 
testimour).  violates  Coust.  1896,  art.  6,  {  26. 
providing  that  "judges  shall  not  diarge  Jurors  in 
respect  to  mnttera  of  fact  but  shall  declare  the 
law,"  sisee  the  diatge  states  Qa  testimony, 
though  it  be  in  Interrogative  form. 
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Appeal  rrom  general  sessions  circuit  court 
of  Charleston  county;  W.  C.  Benet,  Judge. 

H.  Stello,  E.  Stenken,  O.  Stenken,  and  P.  J. 
HlUson  appeal  from  a  conTictJon  for  a  viola- 
tion of  the  dispensary  law.  Eeyersed. 

The  charge  reteaeA  to  In  tlie  opinion  Is  as 
follows: 

"Mr.  Foreman  and  Oentlemen  ot  the  JTiny: 
Ton  will  bear  In  mind  that,  althoivb  there  are 
primarily  Uiree  coonts  In  this  Indictment,  there 
Is  only  one  against  this  defendant,  Stello.  So 
you  will  consider  the  testimony  yon  have 
heard  on  the  stand  simply  for  the  puipoee  of 
arriving  at  a  conclusion  as  to  whethw  he  Is 
guilty  of  the  offense  charged  In  the  second 
count,  not  for  the  purpose  of  determining 
whether  he  ts  to  be  punished  for  selling  alco- 
holic llqnras,  because  be  Is  not  charged  with 
selling;  nor  whether  he  Is  to  be  punished  for 
keeping  that  In  Us  possession  tx  stwing  that, 
because  he  Is  not  charged  with  that  TTnder 
this  indlctm^  he  Is  chacged  wlUi  keeping  a 
comnKm  nuisance,  and  under  the  dispemary 
law  that  Is  defined  as  b^ng  a  place  whore  al- 
coholic Uqu«8  are  sold,  bartered,  exchanged, 
or  given  away,  or  a  place  where  persons  are 
permitted  to  resixt  for  the  purpose  of  drinking 
alcotu^  liquors  as  a  beversge,  and,  tUrd,  a 
place  where  alcoholic  liquors  aie  kept  for  sale, 
barter,  or  deUvery.  So,  if  thexe  be  testimony 
in  the  case  tending  to  diow,  or  Intended  to 
show,  tliat  StcUo,  the  defendant,  made  a  sale 
or  sales,  yon  can  only  regard  diat  testimony 
as  tiunwlng  llghl;  or  not,  luwn  the  question 
whether  he  was  keeping  a  common  nuisance 
as  described  to  you.  If  there  Is  evldoice  tend- 
ing to  show,  or  Intended  to  show,  that  Stello, 
the  defendant,  had  alcoholic  liquors  in  hia  pos- 
session,—was  keeping  them  stored,— yon  wUl 
consider  that  testimony  sidely  with  a  view  to 
arriving  at  a  conduslon  whether  he  was  keep- 
ing a  place  where  alcoholic  liquors  wore  kept  for 
sale,  .bsrter,  exchange,  or  delivery,  or  whether 
he  was  keeping  a  place  where  persons  were 
permitted  to  resort  toe  the  putpose  of  drlnkhig 
alcoholte  liquors  as  a  beverage.  Hie  state  Is 
bound  to  prove  in  Ibis  esse,  as  in  all  criminal 
cases,  the  guilt  of  the  accused  beyond  an  rea- 
smiable  doubt  before  the  JU17  would  be  justi- 
fied In  finding  a  verdict  of  guilty.  The  pre- 
sumption of  the  law  in  this,  as  in  all  criminal 
cases,  Is  that  the  defendant  Is  innocent  until 
be  Is  proved  guilty.  That  presumption  can 
only  be  removed  by  a  verdict  of  guilty.  The 
defendant  having  put  up  no  testimony  In  the 
case,  then  are  necessarily  no  conflicts  between 
the  state's  witnesses  on  the  one  side  and  the 
defendant's  witnesses  on  the  othw.-^o  contra- 
dictions to  be  explained  and  settled  between 
two  'sets  of  witnesses.  So  that  you  are  left 
simply  and  scAdy  to  decide  this  case  upon  the 
crediblltty  ot  the  state's  witnesses.  The  de- 
fendant has  a  perfect  right  to  sit  mute  In  the 
case.  His  not  going  on  the  stand  and  not  put- 
ting up  any  witnesses  Is  a  matter  for  hlmseif 
and  his  counsel,  and  Is  not  to  be  regarded  as 
prejudicial  to  his  caae.   It  is  for  the  Jury  to 


say  whether  the  testimony  for  the  state  Is 
credible,  bdlevable,  or  whether  It  has  been 
contradicted,  or  may  have  been  contradicted 
or  explained  away. 

"Reminding  yon  again  ttiat  the  defendant  Is 
not  charged  with  the  sale  of  liquor,  nor  with 
keeping  In  possession  liquor,  but  of  ke^ng  a 
common  nuisance,  you  will  consider  the  sev- 
eral witnesses,  and  say  whether  the  state  has 
proved  beyond  a  reasonable  doubt  that  Stdlo 
has  been  keeping  and  nmjwfaifiitffg  a  place 
when  alcoholic  liquors  are  sold,  bartered,  or 
^ven  away,  or  whetbw  he  has  been  keeping 
a  place  where  persms  were  permitted  to  re- 
sort for  the  purpose  of  drinking  alcoholic  Uq- 
tiors  as  a  bevoag^  or  keeping  or  mwiwf  *"*"g 
a  place  where  alciAOllc  liquors  woe  k^  t<ir 
sale^  bartw,  uchange,  or  d^yecy.  If  the 
state's  witnesses  have  testified  on  the  stand  as 
to  several  occaslnu  whoi  UqwH^  bear,  and 
whU^  in  various  quantltieB  were  fomid  on 
his  premises,  your  first  questim  will  be:  Is 
that  testimony  true?  If  true,  what  is  the  ef- 
fect of  it?  Is  there  sufficient  proof  beyond  a 
reasonable  doubt  that  he  was  kecking  that 
beer  and  whisky  there  for  sale,  or  was  be 
sdling  that,  or  was  he  keeping  that  for  his 
penxHud  use?  What  Is  the  evidence  aa  to  his 
keeping  that  for  his  posonsl  use?  If  the  de- 
Cmdant  has  furnished  any  testlmuiy  ss  to  that 
in  the  case,  then  you  will  consider  the  state's 
testimony  on  that  point  Does  he  say  It  was 
for  his  own  personal  use?  You  will  consider 
whether  that  is  true  or  not  Ton  will  consider 
the  qnantlt7. found,  It  any  was  found,  at  the 
various  times  mentioned.  If  they  were  found 
at  various  times  It  Is  for  yon  to  aaj  whether 
It  Is  true  or  not  whether  six  boxes  ot  Palmetto 
beer  were  found  on  the  31st  August  24  bottles 
Is  a  box,  and  two  demijohns  of  rye  whisky  In 
an  outhouse  tn  the  yard.  In  regard  to  the 
bottles  of  Palmetto  beer,  I  remind  you  again, 
it  matters  not  where  the  beer  was  purchased. 
The  question  Is:  Were  Qie  liquors  kept  there 
for  sale  or  were  they  sold  there?  If  tbe  de- 
fendant Stello  said,  with  reference  bo  those 
six  boxes  of  beer,  liiat  he  bought  the  be«  In 
k^  because  he  made  more  out  of  It— If  be 
used  that  expression  of  Towles,— is  It  true, 
and,  if  so,  did  be  mean  that  he  made  more 
beer  or  more  profit  out  of  it?  Did  he  say  to 
Peterman,  It  realizes  more  out  of  a  fceg*  ?  It 
is  for  you  to  put  a  reasonable  construction  on 
It,  and  say  wtiether  he  meant  that  be  was  real- 
izing more  beer  or  more  profit  If  two  deml- 
johm  of  rye  whisky  were  found  In  his  yard, 
and  there  was  evidence  that  there  was  a  col- 
ored person  in  the  house,  you  must  decide 
whether  those  two  demijohns  were  In  his  yard 
as  his  property  or  not  If  It  Is  in  evidence 
that  he  did  claim  the  beer,  and  did  not  claim 
the  whisky,  you  will  say  whether  It  was  fonnd 
on  his  premises,  If  It  was  found  at  all,  and 
are  you  to  presume  that  that  whisky  was  his 
whisky,  put  there  by  him?  If  there  Is  evldrace 
that  he  refused  to  open  that  house,  it  Is  for 
you  to  say  whether  that  refusal  was  because 

he  did  mot  want  to  disclose  what  was  in  the 
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house,  or  did  be  refuse  because  be  bad  no 
power  to  open  the  bouse?  U  tbere  Is  erldence 
that  on  the  27th  Decembo:,  1894,  there  was  a 
keg  of  beer  found  on  his  place  under  a  crocus 
bag,  and  seven  large  beer  glasses.  If  that  be 
true,  It  la  for  yon  to  dedde  whether  that 
throws  light  on  tbe  fact  ttiat  be  was  keeping 
alcoholic  liquors  tot  sale,  or  was  be  keeping 
thait  beer  f«-  bis  own  private  me?  Ton  will 
-consider,  from  the  surroundings.— the  keg  of 
beer  under  the  crocus  bag,— was  that  simply 
-an  ordinary  coTerlng,  w  was  It  a  coTOing  tm 
concealment?  And  the  seren  beer  glasses,  were 
they  for  his  own  personal  use?  Is  thore  any 
testimony  as  to  there  being  several  colored 
men  in-  there?  As  to  that  you  will  say  wheth- 
er that  throws  light  on  the  question  whether 
be  was  keeping  a  place  whoe  persons  were 
permitted  to  rescHt  for  the  purpose  of  drinking 
alcoholic  llquOTs  as  a  bereragb  If  there  Is 
any  evidence  before  you  tbat  on  Kovember 
25,  1895,  six  boxes  of  beer  were  again'  found, 
If  that  la  true,  was  tbat  for  his  own  personal 
use,  or  did  he  hare  It  tbere  tm  sale,  barter, 
or  exchange?  If  there  la  evidence  that  on  the 
29th  September,  1896,  nine  bottles  of  beer  and 
a  bottle  containing  whisky,  behind  a  counter, 
by  a  diowcase,  were  found,  you  will  say 
wbethra^  that  tiirows  any  light  on  the  ques- 
tion whether  he  was  keeping  a  place  where 
alcoholic  liquors  were  kept  for  sale  or  not,  or 
were  those  liquors  for  his  private  use?  If 
there  Is  any  evidence  tbat  a  keg  of  beer  was 
found  last  summer,  having  been  left  there  by 
the  Palmetto  Brewery  wagon,  It  Is  for  you  to 
say  whether  It  was  for  his  [>ersonal  use  or  for 
sale.  If  there  Is  evidence  on  the  8th  Febru- 
ary, 1896,  that  Private  Oox  followed  three 
colored  men  into  Stello's  place,  and  heard  one 
of  them  say,  'Let's  have  something  to  drink,* 
you  will  ask  the  question  if  that  Is  true.  If  It 
Is  true,  what  does  it  mean?  Does  It  mean  that 
they  were  going  there  to  drink  alcoholic  liq- 
uors,—that  they  were  permitted  to  go  to  a 
place  where  persons  were  allowed  to  go  tor 
the  purpose  of  drinking  alcoholic  liquors  as  a 
beverage?  If  tbat  Is  true,  does  that  throw 
light  on  the  question  whether  be  was  keeping 
a  place  where  liquors  were  sold,  or  does  It 
throw  light  on  the  question  whether  be  was 
keeping  a  place  where  persons  were  permitted 
to  resort  for  the  purpose  of  drinking  alcoholic 
liquors  as  a  beverage?  Does  Cox  say  tbat 
Stello  had  poured  out  one  glass,  and  was  pour- 
ing out  another  drink,  and  that  three  glasses 
were  on  the  counter,  and  that  be  took  the  bot- 
tle out  of  Stello's  band,  and  that  Stello  knock- 
ed the  glass  over?  If  that  Is  true,  you  will  say 
whether  Qiat  throws  any  light  on  the  question 
whether  he  was  keeping  alcoholic  liquors  for 
Bale,  or  a  place  where  persons  were  permitted 
to  resort  for  the  purpose  of  drinking  alcoholic 
liquors  as  a  beverage.  If  there  Is  tividence 
"before  you,  from  the  witness  Bozard,  on  the 
24tb  September,  189S,  he  and  his  two  brothers 
-went  In  there,  and  got  three  drinks  of  rye 
-whisky,  you  will  first  ask  If  that  is  true;  and, 
if  It  Is  true  that  they  bought  the  liquor,  and 


paid  for  It,  and  that  SteAo  served  them,  you 
wUl  consider  that  tesiimmy,  not  tar  the  pur- 
pose  of  ctmvlctltw  him  of  a  sale  of  liquor,  but 
to  throw  light  on  the  question  whether  he  was 
keeping  Uqu(»s  there  for  ssle.  Tou  wUl  con- 
sider if  It  Is  worthy  bcilef.  In  this  casSb  as 
In  all  cases,  you  are  to  be  governed  by  not 
only  the  testimony  given  on  the  stand.  Tou 
cannot  stop  there.  Tou  are  to  be  governed  by 
the  credibility  of  the  witnesses  wi  the  stand. 
Not  eva7thlng  said  on  a  stand  a  witness 
under  oath  may  be  trtte.  It  may  or  may  not 
be  true.  The  Jury  must  ]u^. 

"As  Ibe  counsel  for  the  defendant  has  re- 
ferred to  the  witness  Boeard  as  a  volunteer 
witness.  If  tt  Is  In  evidence  that  he  Is  a 
volunteer,  I  charge  you  tbat  tiie  law  does 
not  favor  voluntary  testimony  as  such,  and 
Juries  ought  to  be  careful  In  scrutinising  tdose- 
ly  snch  testimony  so  aa  to  arrive  at  a  motive 
of  the  person  Toluttte»lng  testimony.  If  It  Is 
volunteered.  It  may  be  from  the  highest  mo- 
tive, it  may  be  also  tnm  tba  lowest  motive, 
and  the  Juries  are  to  be  the  Judges  of  what 
motives  may  have  Induced  the  witness  to  give 
testimony  in  a  criminal  case.  After  all,  tt  la 
a  question  of  credibility,  no  matter  what  the 
motive.  If  Ibe  testimony  told  be  true.  It  Is 
Jnst  as  good  testimony  as  if  the  motive  was 
of  the  highest  character,  or  the  witness  was 
bound  over  to  come  into  court,  and  could  not 
bdp  himself.  Does  the  motive,  however, 
throw  light  upon  the  credibility  <tf  the  wit- 
ness? Having  obtained  the  motlTe,  you  will 
say  whether  that  detracts  from  the  testimony. 
You  will  give  bis  testimony  Jnst  such  weigbt 
as,  under  the  drcnmstances,  It  deserves,  not 
throwing  It  out  entirely,  because  It  Is  appar^ 
ently  volunteer  testlnuMiy,  on  that  account 
alone,  but  throwli^  It  out  entirely  only  If  you 
are  satisfied  tbat  It  la  not  worthy  of  belief. 
The  poU(7  of  tbe  law  does  not  favor  voluntary 
testimony,  as  such.  In  criminal  cases,  and  Ju- 
rors should  lodk.  carefully  Into  the  motives  and 
the  circumstances  tbat  produced  tbe  testimony 
on  the  stand. 

"Counsel  asks  me  to  cba^  that,  If  tbe  de- 
fendant purchased  a  keg  of  beer  from  the 
Palmetto  Brewing  Company,  be  had  the  right 
to  keep  tbe  same  In  his  place  of  business  for 
bis  own  personal  use,  or  bona  fide  to  allow  bis 
family  or  friends  to  drink  tbe  same.  If  no 
element  of  barter  or  exchange  or  sale  entered 
into  It  I  so  charge  you.  He  or  any  one  else 
has  a  right  to  have  liquors  at  hla  house  or 
place  of  business.  The  question  for  the  Jury 
is:  Was  the  liquor,  if  kept  there,  kept  for 
the  purpose  of  sale,  barter,  or  exchange,  or 
was  it  kept  in  a  place  where  persons  were 
permitted  to  resort  for  the  purpose  of  drink- 
ing alcoholic  liquors  as  a  beverage?  Taking 
all  the  testimony  of  the  witnesses  for  the 
state  as  to  tbe  various  occasions  when  liquors 
were  found  there,  or  sold  there,  you  will  de* 
cide  this  matter  one  way  or  the  other,  and 
say  whether  the  state  has  made  out  a  case  of 
guilt,  under  tbe  second  count,  against  this  de- 
fendant, of  keeping  a  coomaon  nuisance. ,  ^Pp6, 
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tbe  state  satlsfled  yoa  berond  a  reasonable 
doubt  that  be  baa  bten  keeping  a  place  where. 
alcoboUc  liquors  have  been  sold,  bartered,  or 
exchanged,  or  given  away,  or  baa  he  been 
keeping  a  place  where  i)eople  were  permitted 
to  resort  for  the  purpose  of  drinking  alcoh(^c 
liquors  as  a  beTerage,  or  were  they  kept  there 
for  sale?  ^e  simple  question,  therefor^  (or 
you  Is:  Is  the  testimony  of  the  state  true? 
If  true,  Is  it  sufficient  to  satisfy  you  beyond 
a  reasonable  doubt  that  ^e  Is  guilty?  If  so, 
convict  him;  If  not,  acquit  him.  Tbe  form  of 
your  verdict  will  be  either  'OuUly  under  the 
second  count,*  or  simply  'Not  guilty,'  as  yon 
Tiew  the  testimony." 

Tbe  following  are  the  exceptions: 

"First  That  his  honor  erred  In  refusing  to 
quash  tbe  Indictments  in  the  said  several 
causes,  upon  tbe  ground  urged,  to  wit:  That 
tbe  indictment  was  bad  In  that  it  improperly 
joined  three  distinct  offenses:  (1)  Selling  In- 
toxicating liquors;  (2)  keeping  a  place  where 
persons  were  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  llquoia;  and  0) 
storing  the  same. 

"Second.  That  his  honor  erred  In  refusing  to 
quash  the  second  count  In  the  Bald  several  in- 
dictments, upon  the  ground  presented,  to  wit: 
Duplicity,  in  that  it  charged  three  separate 
offenses  In  the  same  count:  (1)  iMalntaining 
a  place  where  Intoxicating  liquors  are  sold,  In 
violation  of  tbe  act;  (2)  maintaining  a  place 
where  persons  are  permitted  to  resort  for  the 
purx>ose  of  drinking  Intoxicating  liquors  as 
a  beverage;  ^S)  for  maintaining  a  place 
where  Intoxicating  liquors  are  kept  for  sale, 
barter,  or  delivery.  In  violation  of  the  act. 

"Third.  That  his  honor  erred  in  his  charge 
to  the  Jury,  In  that  he  stated  the  testimony 
to  the  Jury  contrary  to  the  provisions  of  sec- 
tion 2S,  art  6,  <tf  tbe  constitution  of  the  state 
of  Sooth  Carolina." 

Alston  &  Patton  and  L,  t>.  3Ielton,  for  ap- 
peU&nts.    Solicitor  Jervey,  for  the  StiUe. 

POPB,  J.  The  def^dants  named  In  the 
three  above-stated  cases  (which  were  tried 
separately,  but  are  heard  in  this  court  on 
appeal  together,  for  convenience  of  the  par- 
ties named  as  appdlants)  were  tried  before 
Judge  Benet  and  a  Jury  at  the  March,  18&6, 
term  of  the  court  of  general  sessions  for 
Charleston  county,  for  maintaining  a  com- 
mon nuisance,  under  the  twenty-second  sec- 
tion of  what  is  known  as  the  "Dispensary 
Law,"  of  this  state  (21  St.  at  Large,  p.  736; 
also,  22  St;  at  Large,  p.  139),  and,  after  con- 
viction, were  duly  sentenced.  They  now  ap- 
peal  to  this  court  Let  the  exceptions  taken 
in  H.  SteUo's  case  and  the  charge  of  the  cir- 
cuit Judge  In  that  case  be  reported.  From 
these  exceptions  It  will  be  seen  that  the  first 
two  thereof  r^te  to  the  objections  raised 
against  the  Indictment    We  have  Jutt  dis- 


posed of  similar  objections  to  a  similar  in- 
dictment in  the  case  of  State  v.  Beckroge, 
State  V.  Perano,  and  State  v.  Bertucci,  27 
S.  E.  658,  and  we  desire  that  our  remarks 
there  used  shall  be  applied  In  each  of  tht 
three  cases  now  at  bar.  These  exceptions 
are  overruled. 

We  will  now  consider  tbe  charge  of  the  pre- 
siding judge,  to  see  If  It  13  liable  to  the  ex- 
ception that  it  Is  in  violation  of  tbe  twen^- 
slxtb  section  of  article  6  of  the  consUtutlon 
of  this  state  adopted  In  1805.  The  exact 
language  of  this  section  Is  as  follows: 
"Judges  shall  not  charge  Juries  In  respect  to 
matters  of  fact  but  shall  declare  the  law." 
It  differs  from  the  section  In  the  coustitudon 
of  186S  In  tbe  omission  of  a  permission  to 
the  Judges  to  "state  the  testimony."  See 
secUon  26,  art  4,  Const  1868.  The  Judg- 
ment of  the  supreme  court  of  this  state  in 
the  case  of  Norrls  v.  Cllukscales,  ^  S.  797, 
is  controlling,  until  modified  or  reveraed,  in 
relation  to  tbe  true  construction  of  this  sec- 
tion of  our  new  constitution.  The  charge  of 
Judge  Benet  when  subjected  to  this  test 
(Nocris  V.  Cllukscales,  supra),  was  In  violation 
of  this  section,  as  Is  made  evident  by  a  com- 
parison of  that  decision  with  his  charge.  In 
Norris  v.  Cllukscales,  supra,  it  is  said:  "We 
are  clearly  of  tbe  opinion  that  under  section 
26,  as  It  now  reads,  a  Judge  may,  tn  declar- 
ing the  law  applicable  to  the  case,  base  that 
law  upon  hypothetical  findings  of  fact  by  the 
Jury,  and  instruct  the  Jury  that  U  they  be- 
lieve so  and  so  from  tbe  evidence  they  have 
heard,  then  such  and  such  will  be  the  legal 
result  In  so  doing,  if  be  be  careful  not  to 
repeat  any  of  the  testimony,  nor  to  Intimate 
directly  or  Indirectly  what  Is  In  evidence^  he 
will  be  chargeable  neither  with  stating  tbe 
testimony,  nor  In  charging  In  respect  to  mat- 
ters of  fact"  Compare  these  words  of  the 
decision  of  this  court  with  what  the  circuit 
Judge  In  bis  charge  ssys  after  the  testimony 
of  the  witnesses  Jones,  Brabham,  McCaffery, 
Dunn,  Peterman,  and  Newman,  and  who  can 
fall  to  say  that  the  circuit  Judge  stated  tbe 
testimony?  for  each  of  these  witnesses  had 
sworn  to  the  facts  thus  presented  by  the  cir- 
cuit Judge  in  his  charge  to  the  Jury  in  an 
Interrogative  form.  A  very  powerful  mode 
of  stating  a  fact  by  a  skillful  person  is  this 
same  Interrogative  mode  of  stating  such  £act 
Indeed,  It  may  be  thus  so  presented  as  to  be- 
come a  living  verity  to  the  listener.  We  can- 
not so  view  this  section  26,  art.  5,  of  our  pres- 
ent constitution,  as  permitting  such  a  state- 
ment of  the  testimony  in  a  case  to  tbe  Jory 
by  the  circuit  Judge.  It  follows,  therefore, 
that  this  exception  is  well  taken.  It  Is  tbe 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  In  each  of  the  three  cases 
hereinbefore  stated  as  now  before  us  on  ap- 
peal be  reversed,  and  each  of  said  causes  be 
remanded  to  the  drcidt  Judge  for  a  new  trIaL 
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STATE  V.  GBEBN. 


(Supreme  Court  ot  South  Carolina.  April  28, 
1S06.) 

CwamtAi.  Law— MoTioH  to  Sutpurv  Aivux. 
A  motion  to  BOBpend  an  appeal  from  ooDTky 
tkm  fai  a  orimmol  ease  pending  motion  for  new 
trial  bdow  will  not  be  xranted  where  the  prima 
fule  -thoirinfl:  b  not  men  ai  to  latiBfr  the  &nut 
that  the  motion  li  made  in  good  faith,  and  not  for 
dclajr. 

Appeal  from  general  aeailopg  drcalt  court 
of  Spartanlmrg  oonnty. 

Bdward  D.  Cteeen  was  camylcted  of  mur- 
der, and  appeals.  Motion  to  anapend  the  ap- 
peal to  enable  the  circuit  conrt  to  bear  a  mo- 
tion for  a  new  trial  on  newly-dlaooTered  arl- 
denee.   Motion  dlandssed, 

Moon^  Ac  Earle,  W.  W.  Thompson,  and  J. 
P.  Caie7>  appellants.  O.  Jj.  Scbnmpett 
and  Doncan  &  Sanders,  for  tba  State. 

PER  CUBIAM.  In  thla  case  the  appellant 
has  made  a  motion  to  suspend  the  appeal  for 
the  ptupose  of  enabling  the  circuit  court  to 
hear  a  motion  for  a  new  trial  upon  the 
ground  of  after-<ll6coTered  eTidence.  The  rule 
is  well  settled  by  several  recent  decisions 
that.  In  order  to  entitle  the  appellant  to  have 
such  a  motion  granted,  he  must  make  such  a 
prima  facie  showing  as  will  satisfy  this  conrt 
that  the  mottOD  Is  made  in  good  faith,  and 
not  for  the  purpose  of  delay  merely;  and 
that  the  showing  made  might.  If  not  rebutted 
by  any  counter  showing,  Induce  the  circuit 
court  to  grant  him  a  new  trial.  Inasmuch 
B8  the  appeal  Is  now>  pending,  the  result  of 
which  cannot  possibly  be  foreseen,  this  court 
does  not  feel  at  liberty  to  enter  upon  any 
discussion  whatever  of  the  facts,  as  some 
expression  might  fall  from  this  court  In  the 
course  of  such  discussion  which  might  be 
tised  to  the  prejudice  either  of  the  one  side 
or  the  other,  In  the  event  that  a  new  trial 
should  be  granted.  '  Under  these  circumstan- 
ces the  coturt  deems  U  best  to  confine  itself 
simply  to  the  announcement  of  the  conclu- 
sion  which  the  court  has  reached  after  a  care- 
ful consideration  of  the  showing  made  In  be- 
half of  the  motion.  Our  conclusttm  is  that 
the  showing  made  la  not  sufficient  to  war- 
rant this  court  in  granting  the  motion.  It  la 
therefore  ordered  that  the  motion  be  dls- 
missed. 


(102  Oa.  578) 

SOUTHERN  RT.  CO.  T,  BRANNON. 
(Supreme  Court  of  Georgia.    July  10,  1897.) 
Bill  ot  Ezcbftionb— CEKTirici.TtOK— Sekticb. 

There  U  no  jprovision  of  law  authorizing 
the  aerrloe  of  a  hill  of  exceptions  before  it  is 
certified  hy  the  trial  judge;  and  therefive  it  has 
been  held  that  an  acknowledgment  of  doe  and 
legal  service  of  a  paper  purporting  to  be  a  bill 
of  exceptions,  followed  by  a  waiver  of  all  other 
and  further  .acrrice  thereof,  entered  thereon  be- 
fore the  same  is  certiSed  by  the  trial  jadge,  does 
not  amount  to  a  service  of  the  same  paper  after 
It  has  keen  so  certified.  Tison  v.  Focrestert  60 


Ga.  87;  Shealy  t.  McOlung.  Id.  486;  Bosh  v. 

Eeaton,  6S  Ga.  206. 
(Syllabus  hJ  the  Court.) 

Brror  from  superior  court,  Gwinnett  coun- 
ty; N.  L.  Hutchlna,  Judge. 

Action  between  the  Sontbem  Railway 
Company  and  0.  P.  Brannon.  From  a  Judg- 
ment for  the  latter,  the  former  brings  erm. 
Dismissed. 

Doraecr*  Brewster  ft  Hovtil,  Sanders  Hc- 
Danld.  N.  L.  Hntcbliu,  Jr.,  and  J.  B.  Statest 
Cor  plaintiff  bx  error.  B.  W.  Peeples,  for  de- 
fendant In  error. 

PBB  CURIAM.   Writ  of  error  dlsmlswert 


am  Oa.  SIS) 

CKEEFB  T.  COTTON. 
(Supreme  Court  of  Georgia.   March  8,  1807.) 

CiKTioRARi—NoTiOB— Limitations  —  Sobfsnsion 
Notice  to  the  opposite  party  of  the  sanction 
of  a  writ  of  certioraiL  and  of  the  time  and  place 
of  hearing,  at  least  10  davs  before  the  slttfaig  of 
the  court  to  which  the  same  shall  be  returnable, 
b^ng  indispensable  In  the  prosecution  of  *  peti- 
tion for  certiorari,  a  failure  to  give  such  notice 
renders  the  entire  proceeding  void;  and  the  mere 
pendency  of  the  petition  does  not  suspend  the 
statute  ot  UmitatlOBS,  whldi  requires  the  bring- 
ing of  the  certiorari  within  30  days,  nor  authorize 
a  renewal  of  such  petition  within  6  months, 
whether  it  be  dismissed  by  the  court  or  niton  mo- 
tion of  the  pJahitiff.  Bonds  T.  Pearce,  74  Ga. 
837,  and  Mercer  r.  Davidson,  6  &  EL  176,  80 
Ga.  485. 
(Syllabus  by  the  OonrL) 

Error  from  superior  court,  Ohatham  coimty; 

R.  FaUlgant,  Judge. 

Action  by  P.  H.  Cotton  against  J.  A. 
O'Keefe.  Judgment  for  plaintiff.  From  an 
order  dismissing  a  writ  of  ceitioxarl,  defend- 
ant brings  error.  Affirmed. 

The  fcdlowlng  is  the  official  reirart: 
On  August  28,  1895,  a  verdict  was  rendered 
In  a  magistrate's  court  against  O'Keefe,  In 
favor  of  Ckitton.  On  September  12,  1885, 
within  30  days  of  the  Judgment  on  said  ver- 
dict, a  writ  of  certiorari  was  granted  O'Keefe, 
but  notice  of  the  sanction  of  the  certiorari  was 
not  given  uittll  November  27,  1895,  being  only 
6  days  before  the  sitting  of  the  court  to 
which  the  certiorari  was  returnable.  Before 
the  certiorari  came  on  for  hearing,  and  on 
January  8,  1896,  O'Keefe  dismissed  the  same 
of  his  own  motion.  Afterwards,  and  within 
6  months  from  the  dismissal  of  the  first  cat- 
tlorari,  the  same  was  renewed,  under  section 
2932  of  the  Code,  returnable  to  the  March 
term,  1896,  of  the  superior  court,  and  the 
statutory  notice  was  givoi  Februaryi  10, 1686. 
The  cause  coming  on  to  be  heard.  Cotton 
moved  to  dismiss  the  second  or  renewed  cer- 
tiorari, on  the  ground  that,  j^alntlfl  In  cer- 
tiorari having  failed  to  i^ve  the  statutory  no- 
tice of  bringh^  tiw  first  certiorari,  the  ttane 
had  passed,  on  account  of  such  failure.  In 
which  the  certiorari  would  lie,  and  therefore 
the  bringing  of  the  8^i?^eJ«#*ini©©WC 
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after  the  voluntary  dismissal  of  the  first 
would  not  lie,  the  case  being  dead  for  want 
of  notice,  under  Code,  |  4069.  The  motion 
was  sustained,  and  O'Keefe  excepted. 

Geo.  W.  Beckett  and  Anderson,  Peld»  ft 
Da^  for  plalnOff  in  oror.  O.  H.  MUler  and 
T>.  H.  Claife,  tor  defendant  In  error. 

PBS  ODBIAlf.  Judgment  affirmed. 

OOS  Oa.  670) 

BDTTS  T.  STATB. 
(Snpteme  Court  of  Georgia.  Mar  19i  1897^ 
AppEAir— Weight  of  Btidbkoc. 
There  was  no  error  of  hw  committed  apon 
the  trial.    The  verdict  1b  supported  by  the  evi- 
dence, and  the  trial  jud^e  did  not  err  in  oTerrol- 
lag  the  defendant's  motion  tor  a  new  trial. 
(Syllaboa  by  the  Court) 

Brror  from  anperior  court,  HaJicock  coun- 
ty; S.  Eeeae,  Judge. 

Ike  ButtB  was  convicted  of  an  offense,  and 
he  brings  error.  Affirmed. 

John  R,  Cooper,  for  plaintiff  In  raror.  R. 
H.  Lewis.  Sol.  Gen.,  for  the  State. 

PBB  CURIAM.    Judgment  affirmed. 


(102  Oa.  668) 
BOLDBN  T.  GEORGIA  RAILROAD  & 

BANKING  CO. 
(Supreme  Court  of  Georgia.   May  20,  1897.) 

NSOLIOBKCB — ImPBACHHKNT  OV  VBKniCT, 

1.  Aa  the  plaintiff's  alleged  right  to  recover  de- 
pended entirely  upon  the  presumption  of  negll- 
gence  raised  by  law  against  the  defendant  com- 
pany, and  as  this  presumption  was  fully  over- 
come and  rebutted  by  the  un^sputed  evidence 
introduced  in  its  belialf,  which  showed  conclu- 
aivdy  that  there  was  upon  its  part  so  negligence 
at  all.  the  veidict  for  the  defendant  was  demand- 
ed, and  therefore  ^onld  not  be  disturbed. 

2.  A  juror's  affidavit  is  Incompetent  to  show 
any  fact  tending  to  impeach  or  invalidate  bis 
vercUeL 

(Syllabns  hr  the  Coort) 

Error  from  superior  court,  Greene  connty; 
S.  Reese,  Judge. 

Action  by  Cornelia  Boldeu  against  the  Geor- 
gia Railroad  &  Banking  Company.  Judgment 
for  defendant,  jflalntifl  brings  error.  Af- 
firmed. 

Bdward  Young  and  J.  B.  Pork,  Jr.,  for  plain- 
tiff In  error.  Joe.  B.  &  Bryan  Gumming  and 
H.  T.  Lewis,  for  defendant  In  error. 

PBR  CDBIAM.  Judgment  affirmed. 

FISH,  J.,  disquallfled,  and  not  prealdlng. 


(102  Oa.  56B) 

TUCKER  T.  EQUITABLB  MORTG.  00. 

(Sn^eme  Court  of  Georgia.   May  20,  1897.) 
UiRECTiHo  Verdict. 

1.  This  being  an  action  upon  a  pmunlBsoiy  note, 
biou^t  by  the  payee  against  the  maker,  who  at 


the  time  of  idgning  It  was  a  married  woman,  and 
the  defenaC'  which  she  attempted  to  set  np  (via. 
that  she  signed  under  duress  of  her  hnsband) 
not  being  pioved,  there  was  no  error  in  directing 
a  verdict  for  the  plaintiff. 

2.  Save  as  to  the  pdnt  above  indicated,  no 
question  of  any  mateml  aoneeqnenoe  is  properly 
ptesnited  Car  adjndicatu»  fai  tiie  present  case. 

<Syllabaa  by  the  Court) 

Brror  txom  superior  court,  Baldwin  county; 
John  0.  Hart,  Judge. 

Action  by  the  Eqnitatde  Mortgage  Company 
against  Nancy  P.  Tucker.  Judgment  fw 
plaintiff.    Defendant  brings  mor.  Affirmed. 

D.  B.  Sanford,  J.  D.  Howard.  J.  N.  Gllmore. 
and  Jas.  K.  Hlnes,  t<x  plaintiff  in  oiw. 
Whitfield  A  Allen  and  Payne  &  Tye,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed. 


(in  Oa.  sao) 

DOUGLAS  T.  SINGER  MANUF'G  00. 
(Supreme  Court  of  Georgia.   May  21.  1897.) 
ArriDAvn  m  iLLaoAUTr  —  Poivtiso  out  Pbw* 

SRTT. 

1.  Nothing  is  better  settled  Oan  that  an  affi- 
davit of  ill^ality  cannot,  when  tibe  defendant  has 

had  his  day  iu  court,  go  behind  the  judgment,  the 
progress  of  which  is  sought  to  be  arrested. 

2.  That  the  defendont  in  execution  "waa  not 
allowed  to  point  out  property  in  his  possesion 
sufficient  to  pay  the  debt"  is  not  'a  good  groond 
of  illegality.  Whatever  may  be  the  rights  of 
such  a  defendsnt,  under  section  5423  of  the  Ci^ 
Code,  he  can  avail  himself  thereof  only  b^  actu- 
ally pointing  out  the  property  npiHi  wUdi  be 
desires  the  levy  to  be  made. 

(SyllabuB  by  the  Court.> 

Error  from  superior  court,  Laurens  connty; 
John  C.  Hart,  Judge. 

Action  between  the  Singer  Manufactnrii^ 
Company  and  J.  A.  Douglas.  From  a  Judg- 
ment. Douglas  brings  error.  Affirmed. 

V.  B.  Robinson,  for  plaintiff  In  ernw.  A.  F. 
Daley,  for  defendant  In  emv. 

PBR  CURIAM.  Ju^ment  affirmed. 


(m  Oa.  BE») 
DAVIS  V.  MOORE  et  aL 
(Snpreme  Court  of  Georgia.  May  21,  1897.) 

Review  on  Appeal— Gkant  ot  Ikjonctios. 
This  case  falls  within  the  well-established 
rule  that  the  discretion  of  the  trial  Judge  in  grant- 
ing or  refusing  an  injunction,  where  the  evidence 
is  conflicting,  wUl  not  be  dlstarbed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wan  eounty; 
J.  L.  Sweat,  Judge. 

Action  by  M.  L.  Moore  &  Bro.  against  Mary 
A.  Davis.  From  an  order  granting  an  Injunc- 
tion, defendant  brings  error.  Affirmed. 

Hitch  ft  Myers,  for  plaintiff  in  mw.  LeoD 
A.  Wilson,  for  defendants  In  error. 


PER  CURIAM.  Judgment 
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(102  Or.  568) 

QARRBTTT  et  al.  t.  DNDBBWOOD. 
OSivreme  Court  of  Georgia.   Biay  21,  1897.) 
Bail — Arhbst  in  Tkoveh— Dischahob. 
Where  a  defeodant.  impriMoed  under  an  ac- 
tioB  of  trover  where  bail  was  required,  petitioned 
the  jadse  of  the  court  to  which  the  salt  waa 
pending  for  bis  discharge,  and  it  tatUrfactorlly 
appeared  that  he  waa  unable  to  produce  the  prop- 
erty, or  to  give  Beourity  for  the  eventual  con- 
demnation money,  there  waa  no  error  in  dischar- 
ging the  defendant  on  his  own  recognizance,  and 
awarding  the  cost  of  the  proceeding  against  the 

Slaintiff.  Ragan  v.  ProTisioii  Oo,  21  S.  S.  148, 
3  Ga.  712. 

(Syllabus  by  the  Court) 

Emn'  from  snptrlor  court*  Snmtar  eoimtj; 
W.  H.  Fldi,  Judge. 

Action  by  Gairett  ft  Sons  against  a  &. 
Underwood.  Judgment  tor  plaintUb.  Peti- 
tion bf  defendant  fOr  discharge  granted,  and 
plalntlfiCs  bring  error.  Affirmed. 

Speer  &  Lee,  for  plalntiCCs  In  enw.  Allen 
Fort,  J.  F.  Watson,  J.  A.  Hixon.  and  Gee.  S. 
Oobb,  for  defendant  in  nror. 

PER  CURIAM.    Judgment  affirmed. 

FIBH.  J.,  dlsquallfled. 


(102  GB.  Ett) 

PXNK8T0N  T.  WHZTB. 
(Supreme  Court  of  Getrgia.  May  21,  1897.) 
Orhtioubi  to  Jcstiob— Final  Jobqmbnt. 
Under  the  facts  disclosed  by  the  record,  the 
Mai  judge  did  not  err  hi  sustaining  the  certiorari, 
it  platnlr  and  palpably  appearing  that  the  verdict 
rendeKd  in  the  justice's  court  was  without  any 
evidence  to  aui^rt  it;  but  Inasmuch  aa  the 
final  determination  of  the  case  did  not  necessarily 
depend  upon  a  controlling  question  of  law,  and 
there  were  bsues  of  fact  involved,  the  case  should 
have  been  remanded  for  a  new  trial,  and  there- 
fore tiie  rendition  by  the  superior  court  of  a 
final  judgment  in  the  plaintiflTs  favor  was  er- 
roneous. Accordingly,  direction  Is  given  that  the 
judgment  below  be  set  aside,  and  that  in  Its  stead 
a  Judgment  of  the  nature  herein  indicated  be 
entered. 

(Syllabos  by  the  Court) 

Error  from  inperlor  court,  Muscogee  coun- 
ty; W.  B.  Butt.  Judge. 

Action  between  S.  T.  Plnkston  and  B.  F. 
White.  From  a  judgment  of  the  superior 
court  on  certiorari  Id  the  justice  court,  Flnk- 
■ton  brings  error.  Reversed. 

A.  K.  Thornton  and  O.  J.  Thornton,  tar 
plaintiff  In  errv.  W,  H.  McOrory,  ftir  de- 
fendant in  error. 

PER  CURIAM.  Judgment  rereraed,  wUh 
direction. 

an  Oa.  BM) 

LOUGHRIDGE  v.  WILSON  et  al. 
(Supreme  Court  of  Georgia.   May  20,  1897.) 
Nbootiablb  Note— Bun'a  Fide  Holder. 
The  note  sued  on  was,  under  our  law,  a  ne- 
gotiable inetroment,  and  a  bona  fide  holder  before 
due  was  protected  as  sach;  and,  there  being  no 
cTldaiGe  la  the  record  ot  legal  payment  to  tiu 


holder.  It  was  not  error  for  the  court  to  iflrect 
a  verdict  for  the  plaintUL 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Murray  county; 
T.  W.  Milner,  Judge. 

Action  by  E.  Wilson  &  Co.  against  J.  H. 
Loughridge.  Verdict  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

The  following  1b  the  official  report: 
The  action  was  upon  a  promissory  note 
for  $1S0  and  interest  dated  April  7,  1880, 
and  due  December  1,  1890,  payable  to  R.  C. 
Shelley  or  order,  and  Indorsed  in  blank  hy 
the  payee,  brought  by  E.  Wilson  &  Co.  The 
defendant  pleaded:  (1)  That  the  note  sued 
on  is  not  a  negotiable  promissory  note,  enti- 
tled to  the  privileges  of  negotiable  paper. 

(2)  Plaintiffs  were  not  bona  flde  purchasers. 

(3)  The  note  was  paid  In  full  when  it  was 
due,  to  R.  C.  Shelley,  the  payee.  At  the 
trial  the  plaintiffs  introduced  in  evidence  the 
note  sued  on,  and  closed.  In  addition  to  the 
indorsement  of  B.  C.  Shelley,  the  note  bad 
on  It  the  following  IndOTsements,  which  had 
been  canceled:  "IndorsementB  guarantied. 
Pay  J.  H.  Bathbum,  cashier,  or  order,  for 
collection  for  Boylston  National  Bank,  of 
Boston.  D.  S.  Waterman,  Oasb4er."  "E.  Wil- 
son &  Co.,  by  Their  Atty.,  Thos.  0.  Bachel- 
der."  The  following  evidence  was  Intro- 
duced In  behalf  of  the  defendant:  Defend- 
ant testified:  The  note  sued  on  was  given 
by  him,  together  with  another  note  for  like 
amount,  and  due  one  year  later,  for  a  piano. 
About  the  time  the  note  sued  on  fell  due,  he 
received  a  letter,  which  has  been  lost  from 
R.  C.  Shelley,  at  Chattanooga,  Tenn.,  to  send, 
him  the  money  on  the  note.  He  gaye  the 
money  to  C.  L.  Terry,  through  whom  he  had 
bought  the  piano,  to  send  to  Shelley.  Never 
heard  anything  more  of  this  note  till  about 
the  last  of  June,  1892.  This  was  more  than 
18  months  after  the  note  was  due.  When 
the  second  note  fell  due,  about  the  1st  of 
December,  1891,  he  received  notice  from  the 
First  National  Bank  of  Chattanooga  t^ftt  the 
note  was  there  for  collection.  He  sent  the 
money  there,  and  paid  it  off,  through  a  cer- 
tificate of  deposit  in  the  First  National  Bank 
of  Dalton,  payable  to  J.  H.  Rathbnm,  cash- 
ier of  the  First  National  Bank  of  Chatta- 
nooga. About  the  last  of  June,  1892.  the 
note  now  in  suit  was  sent  to  the  First  Na- 
tional Bank  of  Dalton,  with  a  draft  on  B.  F. 
C.  Loughridge,  witness'  brother,  for  the 
amount  of  the  note.  This  was  the  first  time 
that  witness  ever  heard  that  plaintiffs  or  any 
other  person  claimed  any  interest  in  the 
note  except  the  payee  himself.  L.  C.  Terry 
testified  that  be  had  acted  as  agent  for  Shd- 
ley  In  selling  the  piano  to  Loughridge,  and 
that,  when  the  first  note  fell  due,  Loughridge 
came  to  him  with  (150,  to  send  to  Shelley  In 
payment  of  the  note.  With  this  money  he 
purchased  a  check  for  $140  from  Trammell 
Starr,  and  sent  the  same  to  Shelley,  at  Chat- 
tanooga. The  other  $10  was  witness'  com- 
mission  for  tiie  Mi^D^,M,^B^<J^ 
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heard  Anything  more  abont  the  mattCT  till 
abont  the  last  of  Jone,  18^  when  he  learned 
that  the  note  bad  been  sent  on  for  collec- 
tion, as  stated  by  Longhrldge.  Shelley  lived 
at  Ofaattanooga,  Tenn.  Witoem  wrote  Shel- 
ley at  Chattanooga,  but  got  no  answer  for 
some  time.  PosBlUy  he  may  have  written 
twice.  When  he  heard  from  him,  he  was 
In  Kentncky,  traveUng  for  a  music  house  in 
NashTllle.  In  this  letter  written  from  Ken- 
tucky, Shelley  acknowledged  receipt  of  the 
money.  This  lettw  was  here  at  the  first 
trial  of  the  case,  but  has  bew  mislaid  since. 
Witness  has  never  beard  from  Shelley  since 
getting  this  letter.  Trammell  Starr  testified 
that  he  gave  Terry  the  check,  as  above  tes- 
tified, and  the  same  was  returned  to  him  as 
paid.  Presumes  that  Shelley's  indorsement 
was  on  It,  but  does  not  remember.  It  could 
not  have  be«i  paid  without  it.  There  were 
some  bank  Indorsemoits,  but  he  does  not  re- 
member what  bank.  B.  L  Peak  twtlfled 
that  he  was  cashier  of  the  First  Nktlonal 
Bank  of  Daltim;  that  about  December  1, 
1801,  some  person  (Dr.  Harris,  he  thought) 
deposited  with  blm,  for  John  H.  Loughridge, 
$160,  and  took  a  certified  check  of  deposit 
for  that  amount,  payable  to  J.  H.  Bathbum, 
cashier  of  the  First  National  Bank  of  Chat- 
tanooga, which  in  a  few  days  thereafter  was 
paid.  Us  bank  giving  credit  to  the  First 
National  Bank  of  Chattanooga  for  that 
amount;  that  some  days  after  the  11th  of 
June,  1892,  the  note  now  sued  on  was  re- 
ceived by  liie  bank  of  which  he  was  cashier 
from  Thomas  0.  Bacbelder,  with  a  draft  at- 
tached tor  the  amount  of  tiie  note,  on  B.  F. 
C  Loughridge,  at  Dunn,  Qa.;  that  he  wrote 
Loughridge  payment  was  refused,  and  he  re- 
turned the  note  to  Bachelder  the  28th  of 
June,  18^  Defendant  then  read  In  evi- 
dence a  note,  an  exact  copy  of  the  one  here 
sued  cm,  except  that  it  was  due  December  1, 
1801,  and  is  described  as  the  second  of  the 
series  given  for  the  purchase  of  the  instru- 
ment Tills  note  was  Indorsed:  "B.  C.  Shel- 
ley." "Indorsements  guarantied.  Pay  8d. 
National  Bank,  K.  or  m^er,  for  coU.  for 
acct  of  Boylston  National  Bank,  of  Boston. 
D.  &  Watoman,  Cashier."  'Tay  to  Uie  or^ 
der  of  First  National  Bank,  Chattanooga,  for 
coll.  for  acct  of  8rd  National  Bank,  N.  T. 
H.  Obapln,  Jr.,  Cashier."  B.  J.  McCuny  tes- 
tified that  he  had  investigated  the  laws  of 
Tennessee  oa  one  point  both  In  the  books 
and  in  toying  a  case  there.  The  law  In  Ten- 
nessee is  that  where  the  plaintlCT,  claiming 
to  be  the  holder  for  value,  before  due,  of  a 
negotiable  paper,  sues  oh  the  sam^  the  de- 
fendant can  make  a  prima  fade  defense 
Bhowlim  anything  that  would  defeat  the 
payee's  right  to  recover.  When  this  is  done, 
tiie  burden  is  on  plaintiff  to  show  that  he 
is  a  bona  fide  holder  t<x  value,  before  due, 
and  without  notice  of  defense.  The  law  is 
not  the  same  in  Georgia.  He  is  not  a  Ten- 
nessee lawyer.  To  the  introduction  of  all 
the  tor^pjUng  evidence  of  defendant  plain- 


tiffs objected,  on  the  ground  that  defendant 
must  show  affh:matlvely  that  plaintUb  were 
not  bona  fide  faoldeni  for  value,  and  without 
notice,  before  this  testimony  was  admlasllde, 
which  objection  was  first  overruled  by  tbe 
court  Defendant  announced  closed,  and 
plaintiffs*  counsel  moved  the  court  to  ex- 
clude all  the  testimony  offered  by  defendant 
on  the  same  ground  on  which  he  objected  to 
Its  Introduction,  and  further  moved  the  court 
to  direct  a  yerdlct  for  the  plainOffs  for  the 
amount  sued  for.  Without  ruling  <ni  tlie 
question  of  exclndlnc  the  tertlmony,  the 
Judge  said  that  with  hSm  view  ot  ttie  eaae, 
a  verdict  for  the  defendant  would  not  stand; 
and  he  thoenpon  directed  a  verdict  for  tbe 
plaintiffs  for  the  unount  sued  for.  To  fbe 
ruling  of  the  court  directing  a  verdict  for 
the  plaintiffs,  and  awarding  a  Jndgm^  for 
the  amount  sued  fw,  defendant  excepted. 

B,  J.  &  J.  McCamy,  for  plaintiff  In  am. 
McOntchen  ft  Shumate,  for  defendants  in  erw. 

PBB  OUBUJf.   Judgment  affirmed. 


(lu  a«.  fici) 

GEORGIA  MILLS  &  BLEIVATOR  CO.  v. 
CLARK. 

(Supreme  Court  of  Georgia.  Uay  21,  1897.) 
Appeal— DisoRBTioyART  Ordbhs. 
Taking  In  view  the  entire  record,  it  does  not 
appear  that  there  was  any  abuse  of  dlseredon  in 
grantinc  the  interlocutoiT  inJunetltHi,  or  In  ap- 
pointing a  receivei. 
(Syllabtis  by  the  Court) 

Bnor  &om  superior  court  Jones  oonnty; 
John  G.  Hart  Judge. 

Action  between  M.  A.  CSark  and  the  Geor- 
gia Mills  &  Elevator  Company.  From  the 
Judgment  the  elevator  company  brings  error. 
Affirmed. 

Smith  &  Jones,  for  plaintiff  In  error.  Bead 
&  Hartsfleld,  for  defendant  In  error. 

FEB  CURIAM.   Judgment  affirmed. 


(lOS  Qa.  S6D 
CHRISTIAN  V.  BRTANT. 
(Supreme  Court  of  Georgia.  May  21,  ISOT^ 

Bale— AoTioiT  Fon  Phicb — CERTioaAHi. 

1.  An  action  on  acconnt  for  personalty  alleged 
to  have  been  sold  and  delivoed  by  the  plaintiff 
to  the  defendant  is  sufficiently  supported  by  evi- 
dence showing  the  sale  and  aelivery  at  the  price 
Bued  tor,  and  It  is  not  incumbent  on  the  plaintiff 
to  show  negatively  a  failure  on  the  part  of  the 
defendant  to  p».  Payment  is  an  afllrmatfve 
defense,  which  «hould  be  set  up  and  proved  far 
the  defendant 

2.  There  being  rafflclent  evidence  to  wairaot 
the  verdict  rendered  In  the  jnstloe'B  court  and 
the  only  complaint  embraced  In  the  petitioii  for 
certiorari  being  that  this  verdict  was  without 
evidmce  to  support  it  there  was  no  cnw  tai 
refusing  to  sanction  such  petitim. 

(Syllaboi  by  the  Court) 

Brror  from  superior  coist  Muscogee  coun- 
ty; W.  B.  Butt  ^udce.       ^  I 
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Action  by  Tom  Bryant  against  Ab.  Obrls- 
tUn.  Jndgment  for  plaintiff.  From  an  order 
fefnaing  a  certloEari,  dafendant  brings  enw. 
Afflrmed. 

Batfls  *  Hni«r»  for  plaintiff  la  onor.  J.  Lu 
Owen,  for  deCmdant  In  error. 

FSB  CURIAM.  Judgment  affirmed. 


(lOt  Qa.  BSD) 

DUNCAN  T.  WALBS. 
(Sqveme  Court  of  GmrcU.  Mar  21.  1897.) 
Rbtikw— RarcsAi.  of  Nbw  Trui. 
Hiere  being  snffldent  evidence  to  rapport 
th»  Terdiet,  the  dlscretton  of  the  trial  Jndge  Ld  re- 
fndng  to  grant  a  n«ir  trial  will  not  be  cootroUed. 
(Srliabna  by  the  OoorU 

BcTOT  from  superior  court,  Catoosa  county; 
T.  W.  Milner,  Judge. 

Aetim  betmen  J.  B.  Duncan  and  M.  O. 
Walea.  From  the  judgmoit,  Duncan  brings 
oTor.  Affirmed. 

W.  B.  Mann,  for  plalntltt  In  orror.  Maddox 
&  Starr  and  Anderson,  Fdder  ft  Darls,  for  de- 
fendant in  error. 

raB  CURIAM.  Judgment  affirmed. 


(102  Oa.  sat) 

TATUM  et  aL  T.  OALHOUN  et  al. 
(Supreme  Court  of  Georgia.   May  22,  1897.) 
Appeai^Keyibv — Grant  or  Ik/ukctiox. 
This  case  falla  within  the  well-established 
role  that,  wtiMe  the  eTideoce  ia  oonSlcting  npon 
the  nibstantial  issues  in  ttie  case,  this  eonrt  will 
not  control  the  discretion  of  the  trial  judge  In 
granting  an  injunction. 
iSyUabne  by  thtf  Court) 

HJrror  from  superior  court,  Wilcox  county; 
0.  O.  Smltii,  Judge. 

Action  between  Tatum  ft  Bnndburst  and 
otbWB  and  W.  H.  Calhoun  and  others.  From 
the  Judgment,  Tatum  and  othos  Mng  error. 
Affirmed. 

D.  B.  Nicholson,  Bidrldge  Cutts.  and  Hal 
Lawson,  for  plalntlflTs  in  error.  Bankston  ft 
Wells,  for  defendants  in  error. 

FfllR  CURIAM.   Judgment  affirmed. 


(in  Oe.  Bit) 

BALDWIN  T.  HUUi. 
<8aprenie  Court  of  Georgia.   May  22,  1897.) 
Appeal — Rbview. 
The  motioa  for  a  new  trial  present^  no  qnee- 
tton  of  law,  and  this  conrt  will  not  set  aside  a 
Terdlct  which  there  ic  soQldent  evidence  to  sup- 
port, after  the  trial  j-jdge  has  refused  to  inter- 

(Syllabus  by  the  Court.) 

Ehror  from  superior  court,  Talbot  eaanty; 
W.  B.  But^  Judge. 


Action  between  L.  M.  Baldwin  and  J.  Hull. 
From  the  Judgment,  Baldwin  brings  emv. 
Affirmed. 

J.  J.  Bull  and  C.  J.  Tbaimton,  for  plaintiff 
in  OTor.  J.  H.  McOehee,  J.  H.  WorrUI,  and 
J.  B.  Martin,  for  defendant  In  ecns; 

FBR  CURIAM.   Judgment  affirmed. 


au  Ob.  560 
MOSDLY  T.  FRTBB  et  aL 
(Supreme  Court  of  Georgia.  May  32,  18870 

BZBCUTIO:*  —  ILLEOALITT  —  AXBNDICEST  OT  AlTI- 

DATIT. 

The  record  in  this  case  discloses  with  aV 
solute  certainty  tbtt  no  error  was  committed. 
Upon  Ihe  eTideoce  introduced,  the  Judge  who 
tried  the  case  without  the  intervention  of  a  Jury 
rightly  dismissed  the  Illegality,  the  same  being 
mthoot  merit,  and  also  properly  denied  the 
amendment  offered  thereto,  the  defendant  In 
execation  not  swearing  that  lie  did  not  know  of 
the  ground  set  forth  in  the  proposed  amendment 
wlien  the  original  affldaTit  was  filed.  Sec  CIt. 
Code,  fi  5120. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Early  county;  H. 
a  Sheffl^d.  Ju^ie. 

Trial  of  illegality  between  H.  C.  Fryer  ft 
Son  and  Hiram  Mosely.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Affirmed. 

G.  D.  Oliver,  for  plaintiffs  In  error.  R.  H. 
Powell  ft  Son,  for  defendant  in  mccK. 

PKB  CURIAM.  Judgment  affirmed. 


(102  oa.  SO) 
PHCENIX  INS.  GO.  T.  ASBURT. 
(Supreme  (3ourt  of  Georgia.  May  22,  1887.) 

AOTIOK  on  IHBOIUNOB  POLICT  —  BRBACH  OF  CON- 
DITIONS— CONVETANCK. 

1.  When  diis  case  was  here  et  the  March  tenn, 
1886  (22  S.  B.  717,  86  Ga.  782).  It  waa  held 
that  a  conveyance  nnder  section  1968  of  the  Code 
of  1882  (Qv.  Code,  f  2771)  waa  an  aUenation  of 
the  property,  pasuns  title  to  the  grantee,  and 
that,  conseQUMitly,  the  making  of  racfa  a  con- 
veyance by  the  msured  vitiated  a  policy  stipu- 
lating that  it  should  be  void  "if  the  pn^ty 
^ould  be  sold,  or  the  title  or  possession  of  the 
property,  or  any  part  thereof,  transferred  or 
diaitged,  whether  by  legal  process,  JudiduU  de- 
cree, conveyance  or  otherwise."  At  the  trial 
now  under  review.  It  was  affirmatively  and  con- 
clusively shown  that  the  deed  made  by  the  plain- 
tiff below  was  void  tor  usury,  Ttiia  Iwing  so.  It 
did  not  pass  title  out  of  him,  and  therefore  pre* 
sented  no  obstacle  to  a  recovery  by  him  from 
the  company. 

2.  TbiiB  case  is  controlled  by  what  Is  at>OTe 
stated.  The  trial  Judge  committed  no  error  hi 
InatmctiDg  the  jury  that  tlie  company  waa  UaUe, 
leaving  them  to  fix  the  amount;  and.  It  appear- 
ing that  the  verdict  as  to  amount  waa  sufficiently 
supported  by  the  evidence,  there  is  no  cause  for 
granting  another  hearing. 

(Syllabus  by  the  Court) 

Error  from  superior  court;  Terrell  county: 
H.  a  Sheffield.  Judge.  Digitized  by  dOOglC 
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Action  t>7  B.  J.  Afiborr  against  tbe  Fhce- 
Dix  Insurance  Company.  Judgment  tor  j^aln- 
tlff.   Defendant  brings  error.  Affirmed. 

H.  C  Edwards.  Jr.,  P.  L.  Mynatt,  and 
Cleveland  Willcoxon,  for  plaintiff  in  error.  J. 
H,  Guerry  and  J.  A.  Laing,  for  defendant  in 
enor. 

FBB  CDBIAM.  Judgment  affirmed. 


im  Ga.  675) 

HAMMAOK  et  al.  t.  SIMMONS. 
(Supreme  Court  of  Oeorr^.    July  9,  1S87J 

LiSDLORD  *SD  TeHANT-SoBLBTTINO— ISJDKCTION. 

Under  the  pleadings  in  this  case,  the  ques- 
tion iDTolTed  being  tbe  right  of  a  tenant  to  sub- 
let the  rental  premises,  and  upon  the  issue  as  to 
whether  such  toiant  had  in  fact  sublet  the  prem- 
ises, the  trial  Judge  bsTiDg  exercised  the  discre- 
tion vested  in  him  by  law  in  the  matter  of  grant* 
ing  or  refusing  an  Injunction  against  the  alleged 
sublessee,  this  court  cannot,  under  the  facts  as 
they  appear  in  the  record,  say  that  there  was  any 
abuse  of  this  discretion  on  the  part  of  the  presid- 
in^^^ge  in  denying  tbe  injunction.  Oiv*  Code, 

(SylUbns  by  the  Court) 

Elrror  from  superior  coort,  Fulton  comity; 
J.  H.  Lumpkin,  Judge. 

Action  by  Hammack,  Lncaa  &  Oo.  against 
0.  J.  Simmons.  From  a  Judgment  for  de- 
fendant, plalntUb  InlDg  error.  Affirmed. 

W.  R.  Hammond  aifd  Lee  J.  Longley,  for 
^aintifb  In  enoe.  Simmons  &  Gorrlgan  and 
J.  A.  Anderson,  toe  defendant  In  ezior. 

FBtR  GUBIAH.  Judgment  affirmed. 


(in  oa.  ns) 

SAFFOID  T.  8GOTTISH-AMERI0AM 
MOBTQ.  CO.  et  aL 
(Supreme  Conrt  of  Gkor^   July  9,  1897.) 
Appcai^Rbfo8i.l  of  Ikjunctiom. 
Under  the  Cac^  disclosed  by  tine  record, 
there  was  no  error  in  refusing  to  grant  an  In- 
jnncticai  or  to  appoint  a  receiver. 
(Syllabus  by  the  Court.)  . 

Error  from  snperior  court,  Fulton  comity; 
J.  H.  LampUn,  Judge, 

Action  by  A.  B.  SafCold  against  the  Soottbh- 
American  Mortgage  (Company  and  others. 
From  an  order  refuting  to  grant  an  Injunc- 
tion, plaintiff  brings  error.  Afflnned. 

Beed  &  Moss,  for  plaintiff  in  error.  Ander- 
son, Anderson  &  Grace,  W.  B.  Wingfldd,  and 
Kng  A  Anderson,  for  defendants  In  error. 

PB3B  CUBIAM.   Judgment  affirmed. 


(un  Oa.  R5> 

UcHILLAN  et  al.  v.  EQUITABLE  LOAN  & 
SECURITY  CO.  et  al. 
(Supreme  Court  of  (Seorgia.    July  9,  1897.) 
Rbvdsai.  of  iNJononoH— Retisw  ok  Appral. 
Where,  upon  tiie  hearing  of  an  application 
for  injunction,  the  issues  made  by  the  pleadings 


embrace  mixed  questions  of  law  and  fact,  and 
the  evidence  submitted  Is  closely  conflicting,  in- 
volving complicated  and  intricate  matters  of  ac- 
count between  a  corpora tion  and  oHnplaining 
stockholders,  the  discretion  of  the  trial  judge  is 
granting  or  refusing  an  injunction  will  not  be 
controlled;  and  particularly  is  this  true  where 
the  judge.  In  refusing  an  injunction,  requires 
from  the  corporation  a  bcmd  whidi  la  adequate 
for  the  protMtlon  of  those  stockhotdaa  who  ai« 
hefore  the  court  as  complainants. 
(Syllabus  by  tbe  Court) 

Emw  from  superior  coort;  Fulton  enmtT; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  L.  McMillan  and  others  against 
the  Equitable  Loan  &  Security  Company  and 
others.  From  an  order  denying  an  Injunction, 
plaintiffs- bring  error.  Affirmed. 

W.  N.  Graydon.  King  &  Spalding,  Roeser  & 
Carter,  Lumpkin  &  Biunett,  John  P.  Shan- 
non, and  W.  P.  Calboun,  for  plaintiffs  In  er- 
ror. Hoke  Smith.  H.  a  Peeples,  and  Candler 
&  Tbomson,  for  defendants  in  error. 

FEB  COBJAM.   Judgment  «mtinwl. 


an  <3«.  ETC) 

GEOBOIA  BAILBOAD  ft  BANKING  GO. 
T.  KILLIAN. 
Supreme  Court  ct  Gmgia.   July  9,  1897.) 
SurrisiBRCT  of  Etidbhcb. 
The  verdict  Is  sumtorted       the  evidnuie. 
Is  not  excessive,  and  the  court  did  not  «t  in 
overruling  the  certiorari. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  county; 
Joim  S.  Candler,  Judge. 

Action  by  M.  A.  Klllian  against  tbe  Georgia 
Railroad  &  Banking  Company.  Judgment  for 
defendant,  and  plaintiff  brines  error.  Af- 
firmed. 

Jos.  B,  &  Bryan  Gumming  and  Candler  ft 
Thomson,  for  plaintiff  In  emt,  A"wM  ft 
Arnold,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 

FISH,  J.,  disquallfled. 


(W  Oa.  no 

DBHPSET  V.  CITY  OF  BOMB. 
(Bnpteme  Conrt  of  Georgia.   July  27,  189B.) 

COHTRIBOTOBT  NEOLrOB^VCB—lNaTHUCTIOirs — Nsw 

Trial — Abdsb  op  Discbbtion. 

1.  Although  a  charge  to  the  effect  that  If  a 
physical  injury  to  the  plaintiff  resulted  from  tbe 
mutual  negligence  of  both  parties,  and  If  tiie 
plaintiff  contributed  "three-fourths  or  one- third 
or  some  other  amount  to  the  injury."  his  re- 
covery would  be  reduced  by  the  amount  at  tut 
defaiut,  was,  under  the  ruling  of  tiiis  court  tn 
Raihxiad  Co.  v.  Newman.  lO.  E.  219,  M  Ga. 
560,  incorrect,  yet  where  the  only  complaint 
made  of  such  charge  is  that  it  was  errooeons 
because  "any  contributoir  negligence  on  tiie  part 
of  the  idaintiff  would  defeat  a  recovery,"  the 
giving  of  such  diarge  is  not  cause  for  a  new 
trial. 

2.  This  court  having  decided  when  this  esse 
was  before  it  at  the  March  term.  18&4_  th«t  it 
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was  error  to  mat  ft  nonsuit,  and  plaintiff's 

eridence  at  the  trial  now  under  revievv  being 
substantially^  the  same  as  at  the  first  trial,  ana 
one  new  trial  baring  since  then  been  granted 
by  the  trial  court,  it  was  error  for  that  court  to 
grant  a  second  new  trial.  It  appearing  that  the 
case  really  turned  upon  the  credibility  of  wit- 
nesses, that  the  jury  bellered  those  introduced 
for  the  plaintiff,  and  that  their  eridoice  was 
amply  sufficient  to  warrant  a  recorery. 

3.  lrresi>ectiTe  of  the  guestioo  made  by  the 
charge  complained  of,  the  court  did  not  abnse  its 
discretion  in  granting  a  second  new  trial.  This 
is  so  for  the  reason  that  the  T»dict  was  against 
the  decided  weight  and  preponderance  of  the 
evidence.  That  it  is  not  only  the  right,  but  the 
duty,  of  a  trial  Judge  to  grant  two  or  more  new 
trials  in  such  cases,  is  demonstrated  by  the  clear 
and  able  opinion  of  Clarke,  J.,  in  Taylor 
Banking  Co.,  5  S.  K.  114.  79  Oa.  830.  Per 
Ltunpkm,  J.,  ^nenting. 

(Syllabna  by  the  Conrt) 

Error  from  snperlor  court,  Floyd  connty; 
W.  T.  Tumbull,  Judge. 

ActloD  by  Richard  Dempsey  against  the 
city  of  Rome.  There  was  a  rerdlct  for 
plaintiff,  and  the  court  granted  a  new  trial, 
and  plaintiff  brings  error.  Reversed. 

The  f<Mowlng  la  the  official  report: 
Dempsey  sued  the  city  of  Rome  for  dam- 
ages personal  Injuries  which  he  alleged 
he  sustained  from  catching  his  foot  at  night 
In  a  hole  in  a  plank  crossing  on  a  street  of 
Borne,  whereby  he  was  violently  thrown  to 
the  grotmd,  and  the  neck  of  his  left  thigh 
bone  was  fractured,  and  his  left  leg  perma- 
nently weakened,  and  two  ribs  on  his  left 
Bide  were  fractured,  which,  penetratlDg'  the 
plenra  of  the  left  lung,  caused  Inflammation 
of  the  same,  and  resulted  in  pleurisy,  the 
effect  of  which  was  to  seriously  and  perma- 
nent^ weaken  said  lung,  and  make  ft  more 
liable  to  attack  and  in  great  danger  of  lung 
troubles,  etc.  Upon  tbe  first  trial  of  the  case 
a  nonsuit  was  granted.  Plaintiff  brought  the 
case  to  this  court,  by  which  the  Judgment  of 
the  conrt  below  was  overruled.  94  Ga.  42(^ 
20  S.  E.  335.  The  second  trial  of  tbe  case 
resulted  in  a  verdict  for  plaintiff  for  $2,00a 
A  new  trial  seems  to  have  been  granted. 
On  the  third  trial,  plaintiff  obtained  a  ver- 
dict for  $2,168.85.  Defendant's  motion  for 
new  trial  was  granted,  to  which  ruling  plain- 
tiff excepted.  The  motion  was  upon  the 
general  grounds  that  tbe  verdict  was  con- 
trary to  law,  evidence,  etc.;  further,  be- 
cause the  verdict  was  contrary  to  a  specified 
portion  of  the  charge;  further,  because  the 
conrt  erred  in  charging:  "In  the  event  that 
you  find  that  this  injury  resulted  from  neg- 
ligence of  the  city,  or  Its  agents  and  officers, 
and  that  It  didn't  occur  by  reason  of  the  neg- 
ligence of  the  plaintiff  himself,  and  could 
not  have  been  avoided  by  him  by  tbe  exer- 
cise of  ordinary  and  reasonable  care,  and 
that  it  was  an  unavoidable  accident,  but 
you  nevertheless  believe  that  the  plaintiff 
was  guilty  of  some  negligence  which  con- 
tributed to  the  injury,  then,  In  that  event, 
the  plaintiff  would  be  entitled  to  recover,  but 
the  amount  of  the  recovery  would  be  dimin- 
ished In  proportion  to  the  fault  on  his  part. 


But  in  no  event  will  he  be  able  to  recover  if 
tbe  Injury  could  have  been  avoided  on  his 
part  by  the  exercise  of  ordinary  and  rea- 
sonable care.  If  he  is  lacking  In  reasonable 
and  ordinary  care.  In  that  case  he  cannot  re- 
cover at  all.  But  if  be  la  guilty  of  anything 
that  falls  short  of  ordinary  care,  that  con- 
tributes to  the  Injury,  then.  In  that  event, 
you  would  find  for  the  plaintiff,  but  would 
diminish  his  recovery  in  proportion  to  the 
fault  with  which  he  is  chargeable.  For  In- 
stance, If  you  find  he  Is  entitled  to  recover 
under  this  charge,  but  you  find  he  baa  con- 
tributed, say,  one-half  or  three-fourths  or 
one-third  or  some  other  amount,  to  the  in- 
jury, then  you  would  diminish  the  amount 
of  his  recovery  by  the  amount  of  bis  default, 
whatever  you  find  that  to  be, — one-half,  two- 
thirds,  or  three-fifths,  as  it  may  be,"— alleged 
to  be  error,  defendant  contending  that  any 
contributory  negligence  on  the  part  of  the 
plaintiff  would  defeat  a  recovery,  and  con- 
tending, further,  that,  where  there  was  any 
n^llgence  on  the  part  of  plaintiff,  there 
should  not  be  a  proportionate  reduction,  but 
absolute  defeat  of  recovery. 

McHenry,  Nunnally  ft  Neel,  for  plaintiff  in 
error.  Halstead  Smith,  for  defendant  In  n- 
nr. 

PSB  OlTBIAlf.   Judgment  rerened^ 


(100  da.  78) 

BBLIi  T.  STATB. 
^aprane  Conrt  of  Oeorgu.   Oct  26,  1806.) 
iHPBAOHHEirT  ot  VfTiTMsas- Akoumht  ov  Souoi- 

TOn  GcX£KAt^ 

1.  A  witness  impeached  bf  disproving  the  facts 
testified  to  by  him  cannot  be  sustained  by  proof 
of  general  good  character.  Consequently,  where 
evidence  was  introduced  tending  to  impeadi  -a 
witnesB  In  this  manner,  and  also  other  evidence 
tending  to  impeach  him  by  proof  of  contradictory 
statements  prevtouBly  made,  and  by  showing  bis 
general  bad  diaracter.  It  was  erroneous  to  charge 
gmorally  that,  "when  It  Is  sought  to  impeaoi 
a  witness  by  either  of  these  modes,  the  credibility 
of  the  witnesB  may  be  restored  by  proof  of  gen- 
eral good  diaracter."  The  effect  of  such  a  charge 
would  be  to  allow  proof  of  good  character  to 
restore  the  witness  to  credibility,  even  thon^h 
the  truth  of  his  testimony  had  been  actually  dis- 
proved. McEwen  v,  Springfield,  64  Ga.  169; 
Miller  v.  Railroad  Co.,  21  S.  E.  52,  93  Ga.  480. 

2.  The  misconduct  of  the  solidtor  general  in 
the  argument  was  grossly  improper.  It  should 
not,  and  probably  will  not,  be  repeated  at  the 
next  trial.  It  If  not  necessary  to  pass  upon  the 
ground  of  tbe  motion  for  a  new  trial  relating 
to  the  alleged  newly-discoveted  evidence. 

CSyllabus  by  the  OonrL) 

Error  from  superior  court,  Webster  coun- 
ty; W.  H.  Fish.  Judge. 

Jamee  T.  Bell  was  Indicted  for  the  rape 
of  his  daughter,  Minnie.  He  was  found 
guilty,  and  recommended  to  mercy.  His 
motion  for  new  trial  was  overruled,  and  be 
excepted.  Reversed. 

The  following  Is  tbe  official  report: 
The  motion  was  upon  the  following,  amons 
other,  grounds:  Becaa^g^^<g^qEt,^^e 
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cbarglQg:  "There  are  Bereral  ways  of  Im- 
peaching wltneseee.  One  Is  by  diepFOTlng 
the  facts  to  which  the  wltneae  testified,  prov- 
ing them  to  be  otherwise  than  the  witness 
6wore  they  were.  Another  1b  by  contradic- 
tory statements  previously  made,  which  are 
relevant  to  the  case,  and  relevant  to  the  wit- 
nesses' testimony.  Another  Is  by  proof  of 
general  bad  character.  •  •  ♦  When  It  Is 
sought  to  impeach  a  witness  by  either  of 
these  modes,  the  credibility  of  the  witness 
may  be  restored  by  proof  of  general  good 
character."  In  a  note  to  this  ground  the 
court  states:  "It  seems  that  the  charge  was 
unintentionally  erroneous  in  stating  that  a 
witness  Impeached  by  disproving  facts 
sworn  to  might  be  reinstated  by  proof  of 
general  good  character.  The  defendant 
sought  to  Impeach  the  principal  witness  for 
the  state  by  proof  of  general  bad  character, 
and  by  proof  of  contradictory  statements; 
and  much  stress  was  put  here  In  the  argu- 
ment of  defendant's  counsel,  and  the  court 
had  only  these  two  modes  of  Impeachment 
In  mind  when  the  charge  complained  of  was 
given.  The  whole  chaise,  however,  on  the 
subject  of  Impeachment  and  credibility  of 
witnesses,  should  be  considered."  Because 
the  solicitor  general.  In  his  concluding  argu- 
ment to  the  Jury,  made  use  of  the  following 
remarks,  to  wit:  "I  had  no  local  counsel  to 
assist  me;  that  I  have  had  my  hands  full 
of  other  business  for  the  court;  and  that  I 
have  not  bad  the  time  to  look  up  the  facts, 
but  that  man  after  man  bad  come  to  me,  and 
told  me  that  he  will  believe  her  upon  oath," 
—the  same  not  being  a  matter  submitted  in 
evidence  In  the  case,  authorizing  the  use  of 
such  remarks;  that  the  same  was  Illegal,  un- 
authorized, and  Improper  misconduct  in  the 
argument  on  the  part  of  state's  counsel,  and 
very  unjust  and  prejudicial  to  the  defend- 
ant's cause  or  defense,  and  was  at  the  same 
time  conducive  to  an  unjust  and  nnfalr  ad- 
mlnlstratloh  of  the  law  In  a  court  of  Jus- 
tice; that  not^thstandlng  the  court  under- 
took to  correct  this  Illegal  and  Improper  con- 
duct In  argument  of  the  solicitor  general, 
after  the  same  had  been  brought  to  Its  atten- 
tion In  writing  by  defendant's  counsel.  In  Its 
general  charge  to  the  Jury,  still  the  prejudi- 
cial effect  of  which  had  not  laeen  removed 
frcHn  the  minds  of  the  Jury  by  the  admonition 
of  the  court  thus  given  In  its  general  charge 
to  the  Jury,  and  the  Injury  thus  received  by 
the  defendant  by  such  Illegal  misconduct  in 
argument  of  state's  counsel  was  Irreparable 
by  an  admonition  of  the  court  to  the  Jury  In 
its  general  chai^,  and  the  damaging  etCect 
of  such  illegal  argument  could  only  have  been 
met  with  by  the  court  then  and  there;  first, 
upon  its  own  motion,  and,  second  (especially 
when  counsel  for  defendant  had  called  the 
court's  attention  to  the  matter),  by  having  stop- 
ped the  solicitor  general,  and  by  proper  re- 
bnke,  In  the  presence  of  the  Jury,  so  as  to 
have  destroyed  in  a  measure  the  evil  effect 
and  consequences  of  siUd  Illegal  argument  and 


misconduct,  or  by  the  grant  of  a  new  trlsL 
In  a  note  to  this  ground  the  court  states:  "Jt 
Is  proper  to  say  that  the  court  did  not  notice 
the  statement  made  by  the  solicitor  general  at 
the  time,  nor  was  the  court's  attention  called 
to  it  defendant's  counsel  when  it  was  made, 
till  some  time  afterwards,  during  the  argu- 
ment of  the  solicitor  general,  and  after  the 
solicitor  general  had  passed  that  subject  The 
court  thought  It  proper,  therefore,  not  to  In- 
terrupt the  argument  of  the  st^dtor  general 
while  on  other  lines,  bat  waited  till  be  had 
concluded,  and  then  charged  the  Jury  in  the 
exact  language  of  the  request  in  writing  pre- 
sented by  defendant's  counsel,  which  was  the 
only  notice  or  request  on  the  snbject  by  de- 
fendant's counsel.  There  was  no  nottoa  or 
request  for  a  mistrial." 

8.  K.  Stevens  and  J.  B.  Hudson,  for  pUUn- 
tiff  in  error.'  J.  M.  Du  Pree.  Sol.  Gen.,  and 
L.  J.  Blalock,  for  defendant  In  error. 

PER  OUBIAU.  jD^^ment  tereraed. 


(mam.  van 

HtTNT  STATB. 

{Supreme  Court  of  Georgia.   Haf  5,  188T.) 

Crihimal  Law— Continuance. 
Where  an  attorney  Is  appointed  by  the  court 
to  defend  a  person  accused  of  a  felony,  the  court 
should  allow  him  a  reasonable  time  for  the  loep- 
aration  of  the  defense;  and  wba%  a  motion  for 
sadi  time  is  made  and  refused,  and  the  case  is 
close  and  doubtfal  on  the  facts,  josdce  reqokes 
tliat  a  new  trial  shomd  be  granted. 
(Syllabtu  by  the  Court) 

Error  from  superior  court  Chattahoochee 
county;  W.  B.  Butt,  Judge. 

John  Hunt  was  convicted  of  crime,  and 
brings  error.  Berersed. 

0.  O.  Hlntor.  B.  F.  Hickey,  and  H.  V.  Hax^ 
gett,  for  plaintiff  in  error.  S.  P.  Ollbert.  SoL 
Gen.,  for  the  Stat& 

PER  OUBIAU.   Judgment  roTened. 


(101  Qa.  MS) 

BRADDT  V.  STATE. 
(Supreme  Court  of  Qeor|^.   May  S,  1897.) 

InDICTMRNT— AlXBOATlO!!  AS  TO  TlMB. 

An  indictment  which  charges  the  commls- 
slon  of  an  oS^ise  in  a  certain  year,  without  nam- 
ing either  the  ddy  or  month  upon  wiilch  it  was 
committed,  was  defective,  and,  npmi  medal  de- 
murrer thereto  before  azraignmra^  anonld  be 
quashed. 
(Syllabus  by  the  Conrt) 

Error  from  superior  eoort,  QlaK0<!k  coanty; 
S.  Reese,  Judge. 

Henry  Braddy  was  convicted  of  crime,  and 
brings  error.  Berersed. 

B.  P.  Walker  and  E.  P.  Davis,  for  plaintiff 
in  error.  R.  H.  Lewis,  Sol.  Gen.,  for  the  State, 
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WALLEB  T.  HOGAX. 
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(109  Oft.  BBS) 

HALB  T.  HAMMOND. 
(Snpreme  Court  of  GeorgiB.   Mty  6,  1897.) 
Atpxai, — Rbtii  V, 
Thia  cue  inroWea  no  new  legal  questioD. 
TTie  charges  complained  of  were  correct  presenta- 
tion! of  tne  law  applicable  to  the  issues  involTed, 
There  was  no  error  at  the  trial.    The  evidence, 
though  in  many  respects  contlicting,  fully  war- 
ranted Ae  Terdlct  rendered,  and  there  was  no 
abuse  of  discretion  In  denying  a  new  trial, 
(SyllBbiu  by  the  Court.) 

Error  fr<»n  aaperlor  court.  Walker  county; 
W.  M.  Henry,  Judge. 

Action  between  H.  E.  Hale  and  A.  N.  Ham- 
mond. From  tiie  Jodgment,  Hale  brlngi  er- 
ror. Affirmed. 

Ck>peUind  &  Jackson  and  R.  M.  W.  Olenn, 
for  plalntUI  in  ems.  lAunidEln  &  Sbattnck, 
for  defmdant  In  error. 

PS>B  OUBIAM.   Jodsment  affirmed. 


a02  Oa.  ESS) 

BLACK  T.  HOLIdiND  et  aL 
(Snpreme  Court  of  Georgia.    May  6,  1887.) 

LiMITl-TIOKS— ChEDITS  ON  NOTE. 

A  credit  on  a  oromissory  note,  in  order  to 
ctmstltate  a  new  point  from  which  the  statnte 
of  limitations  will  commence  to  run,  most  be  bl 
writing,  and  signed  by  the  maker,  or  by  some 
one  him  authorized;  or,  if  nnTigtyd,  sndi 
credit  must  be  bi  the  handwriting  of  the  maker 
himself.  An  unsigned  credit,  written  by  an 
agent  of  the  maker,  will  not  su^ce  to  renew  the 
promise,  or  to  constitute  a  new  point  from  which 
the  statnte  wiU  run.  WatUna  t.  Hanisi  10  S. 
B.  447,  88  Ga.  680. 
^Syllabna  by  the  Court.) 

Error  from  superior  court.  Hart  county;  B. 
Beese,  Judge. 

Action  by  J.  Z.  A.  Black  against  J.  T.  Hah 
land  and  others.  Judgment  for  defendants. 
'  Plaintiff  brings  error.  Affirmed. 

O.  C.  Brown,  J.  N.  Worley,  and  J.  P.  Bob- 
evts,  for  ^ntiff  in  mar.  W.  L.  Hodges  and 
A.  O.  McOiirz7,  txa  defendants  in  error. 

PUB  CURIAM.   Judgment  affirmed. 

(108  Oa.  ESS) 

MATTHEWS  PITTMAN. 
(Supreme  Court  of  Georgia.    May  6,  1SD7.) 
Reviaw  os  Appbal. 
There  was  no  error  committed  at  the  trial, 
either  in  charging  or  reftuing  to  charge  as  re- 

J nested.  The  evidence  warranted  the  rradict. 
i  is  no^  under  the  evidence,  ezceselTe  in  amount. 
(Syllabus  by  the  Court) 

Error  from  niperlar  court,  Madison  county; 
S.  Biaes^  Judge. 

Action  l7B.Lt.  PIttman  against  J.  H.  Mat- 
Oiews.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

E.  T.  Brown,  John  E.  Jordan,  and  John  P. 
Shannon,  for  plalntttT  in  error.  John  J. 
Strickland,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afflrmea 


a02  Oa.  664} 

GEORGIA,  C.  A  N.  RT.  CO.  et  al.  ?. 

BROOKS. 

(Supreme  Court  of  Georgia.   May  7,  1897.) 
Appeal— Retibw— New  Trial. 
No  error  of  law  is  complained  of.   This  case 
falls  within  the  well-settled  rule  that  the  dis- 
cretion of  the  trial  judge  in  refudng  to  grant  a 
second  new  trial,  where  there  Is  some  evidence 
to  support  tiie  finding  of  the  Jury,  will  not  be 
disturbed. 
{Syllabus  by  the  Court) 

Error  from  superior  court,  Madison  county; 
S.  Beese,  Judge. 

Action  between  Uie  Georgia,  Carolina  A 
Northern  Railway  Company  and  others  and 
MatUe  Brooks.  From  the  Judgm^t,  tlw  rail- 
road company  and  others  bring  error.  Af- 
firmed. 

Brwin  ft  Brwln  and  P.  H.  Ktamebrew.  for 
Iilalntlffti  lu  wror.  Jatm  J.  Strickland,  Cor  de- 
fendant In  eiTor. 

PB)B  OUBIAM.   Judgment  affirmed. 

OOBB,  J.,  dlsqoallfled. 


OOS  Oa.  670) 

OABI/rON  T.  STAm 
(Supreme  Court  of  Georgia.   Bfay  19  18870 
CRiMiKAit  Law— KvintKCB. 
Hie  evidence  was  Insaaident  to  support  tbe 
findbig  of  the  Jory,  and  tbe  court  wtea  bi  not 
granting  a  new  tHal,  npon  the  gnnmd  tiut  the 
verdict  was  contrary  to  law. 
(Syllabus  by  the  Court) 

Error  from  criminal  court  of  Atlante;  J.  D. 
Berry,  Judge. 

Mrs.  M.  A.  Carlton  was  convicted  ot  cxtme, 
and  brings  errw.  Berersed. 

Arnold  &  Amdd,  Simmons  ft  0)rrigan,  and 
Harvey  Hill,  for  plaintiff  In  error.  James  F. ' 
O'Neill,  SoL  Gen.,  for  the  State. 

PBB  QUBIAM.    Judgment  reversed. 


(203  Ga.  EBI) 

WALLEB  T.  HOGAN. 
(Supreme  Court  of  Gcoigia.   May  10,  1887.) 

DlKBCTlKO  VbbDICT. 

Tiif  piAintlGTs  petition,  even  If  It  set  forth 
a  valid  cause  of  action,  which  is  by  no  means 
clear,  was  totally  unsupported  by  evidence,  and 
consequently  there  was  no  error  in  dlrectmg  a 
verdict  for  the  defendant 
(Syllabus  by  tb«  Court) 

Error  from  supericnr  court,  Baldwin  eomitj; 
J(dm  G.  Hart,  Judge: 

Actl<m  by  Wilson  Waller  against  Butb  Ho- 
gan.    Judgment  for  defendant  E^lntlff 

brings  error.  Affirmed. 

Crawford  ft  Crawford,  fw  plaintltr  In  errw. 
D.  B.  Sanf ord  and  J.  D.  Howard,  for  defend- 
ant In  error. 


PER  OUBIAM. 


Judgmuit 
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(ICS  Ga.  681) 
PORTER  T.  OOOK.  OrdlnarTt  for  Uk,  «tc. 
iSapreme  Court  of  Georgia.   Jnly  14,  1897.) 

ApPBiL—REviKw— Grant  or  Nbw  Trui^ 
There  being  sufficient  eyidence  to  aapport 
the  verdict,  tbe  trial  judge  beiug  satisSed  there- 
with, and  no  error  of  law  being  complained  of, 
diis  court  will  not  control  hia  discretion  m  refusing 
to  set  it  aside,  and  grant  a  new  trial. 
(Syllaboa  bj  the  Court.) 

Bnor  Crom  styverlw  coort^  Walton  ommty; 
N.  L.  Hatchlns,  Judge. 

Action  by  R.  A.  Cook,  wdlmuT.  for  the  use 
of  certain  persona,  against  3.  L.  Porter,  exeo- 
ator.  Jodgment  tw  jOaintlff.  Defendant 
orlngs  errw.  Affirmed. 

J.  M.  Pace  and  T.  Spearman,  for  plaintiff 
*n  error.  H.  D.  McDaulel  and  F.  0.  Foster, 
for  defendant  In  errw. 

PER  GURIAU.  Judgment  afflrmed. 


\m  oa.  Btt) 

ADAMS  r.  BANK  OF  STEWART  COITNTT. 
(Suprone  Coart  of  Qeorgia.   May  2%  18970 

DiKEoTiHO  Vbrdiot. 

*  A  careCol  comparison  of  the  brief  of  ert* 
dence  in  the  present  record  with  that  appearing 
in  tlie  record  of  this  case  when  it  was  here  at  the 
March  term,  1895  (23  S.  B.  496),  discloses  that, 
wliile  the  two  briefs  are  not  in  all  respects  iden- 
tical, the  evidence  at  tlie  last  triai,  taken  as  a 
whole,  was  not  in  any  substantial  particular 
stronger  for  the  defendant  than  on  the  trial  un- 
der review  at  the  term  above  mentioned.  This 
being  so,  and  it  having  been  then  decided  that 
a  verdict  for  the  defendant  conld  not  lawfully 
stand,  it  follows  that  the  trial  judge  did  not,  at 
the  last  hearing,  the  facts  being  practically  the 
same  as  before,  err  In  directing  a  Terdict  tcx  the 
plaintiff. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chattahoochee 
county;  W.  B.  Butt,  Judge. 

Action  by  the  Bank  of  Stewart  County 
agaluETt  T.  M.  Adams.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed. 

Brannon,  Hatcbw  &  Martin,  for  plaintiff  In 
error.  Watts  &  Hlckey,  McNeill  &,  Levy,  O. 
J.  Thornton,  and  L.  MtJiMter,  tor  d^endant 
In  error. 

PER  OUBIAM.   Judgment  affirmed. 
UTTLB,  J.,  dlsQoallfled. 


(102  Qa.  660) 

PEACOCK  T.  BURROUGH,  Sheriff. 
(Supreme  Court  of  Oeor^  May  21,  18870 

Cketiorari. 
Under  the  evidence  in  this  case,  there  was 
no  error  in  overruling  the  certiorari. 
(Syllabus  by  the  Court.) 
Error  from  anperior  court,  Bartow  county; 
T.  W.  MUner,  Judge. 
Action  between  StUes  Peacock  and  U  Bar- 


rough,  sheriff.  From  a  Judgment  tor  tin  lat- 
t&,  the  former  brings  error.  Afflrmed. 

J.  B.  Oniyers  and  K<»ti  ft  Conyers,  for 
plaintiff  In  error.  A.  8.  Johnson,  Cor  defand- 
ant  in  error. 

PER  CURIAM.  Judgment  ifflrmftil, 


Ott  Ob.  UT) 

ICATOB.  ETC..  OF  SAVANNAH  ct  aL  T. 
ORBSHAM. 
(Supreme  Court  ct  Georgia.    March  8,  1897.) 
-    IsjuKCTios— Collection  or  Licbjise  Tax, 

Where  an  execution  had  issued  to  collect  a 
license  tax  Imposed  by  a  municipal  ordinance  up- 
on a  partlcnlar  bnsbiess,  and  the  defendant  in 
execution  filed  an  equitable  petition  to  enjoin  its 
collection  on  the  ground  that  he  was  not  engaged 
in  a  business  to  which  the  ordinance  in  ques- 
tion was  applicable,  and  at  the  hearing  tbe  con- 
trary was  affirmatively  and  eondndmy  proved, 
it  was  error  to  grant  a  temporary  injunction  sna- 
pending  the  further  progress  of  the  execution. 

(Syllabus  by  tiie  Coart.t 

Error  fn»n  superior  cotut^  Chatham  eofimtj; 
R.  FaUIgant,  Judge. 

The  following  la  the  official  rq>ort: 

A.  J.  Gre^m  brought  his  petition  against 
the  mayor  and  aldermen  of  Savannah  tbe 
city  marshal,  alleging:  The  tnnrahiii  ban  ler- 
ied  a  dty  tax  execution  on  proper^  of  peti- 
tioner, to  collect  f250  alleged  to  be  due  the 
city  1^  petitioner  as  a  tax  or  license  upon  bim 
as  a  person,  other  than  a  pawnbroker,  en- 
gaged in  the  business  of  lending  money  on 
personal  pr(^>ert7  In  Sarannah,  and  is  about 
to  sdl  the  propoly  levied  on.  Petitioner  la 
not  indebted  to  the  said  city  In  said  sum, 
or  in  any  sum,  either  as  a  tax  or  license  fw 
being  engaged  in  said  business,  cw  for  any 
other  puQKMe.  He  Is  not  engaged  in  aaid 
business.  Believing  he  had  a  remedy  at  law, 
petitioner  preiwred  an  affidavit  of  illegality 
and  a  good  bond  which  he  tendered  the  mar- 
shal, but  the  marshal  subsequently  rtfnmed 
them  to  him,  and  Is  now  proceeding  with  tbe 
levy.  Petitioner  prayed  for  Injunction,  tan- 
porary  and  permanrat  Defeodants  answered 
that  no  cause  for  injunction  was  set^forth  In 
the  petition;  that  It  appeared  firom  tbe  peti- 
tion that  petitioner  was  not  raUtied  to  the 
relief  asked  tor;  and  that  petitioner  w^  sub- 
ject to  the  tax  mentioned.  Temport^  In- 
junction was  granted,  a  hearing  having  been 
had,  and  to  this  ruling  the  defendants  ^fcejft- 
ed.  Revorsed.  \ 

At  the  hearing  petitlmier  Introduced  peti- 
tion, sworn  to.  Also,  the  affidavit  of'  Ben 
Jackson:  *T)arlng  the  past  six  monjths  I 
have  borrowed  f4  from  Gresbam.  Deposited 
my  watch  with  him  as  security.  Pai/d  the 
money  back  within  ten  days  altex  thd  loan, 
paying  f4  only,  not  paying  and  not  :  lavIng 
been  charged  any  Interest,  and  there  i  ras  no 
understanding  that  any  interest  was  to  be 
paid.  Never  bmrowed  money  before  oi  since 
from  Gresham  for  which  I  deposited  pi  jperty 
as  secnrlly.  Understood  wta^D^i  bornuBred  the 
Digitized  by 
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|4  fliAt  It  ma  loanad  u  a  matter  of  acc6m< 
modBUon,  becanae  (tf  IB7  urgent  need,  bting 
one  of  QreBliam'a  regular  cnatomeni  for  gro-. 
mim,"  etc   Alio  affidaTlt  of  JiAn  Ctaln: 
•■Earir  In  U96  I  iKtrrowed  H,  after  mtuh 
arglDg,  as  a  matter  of  accommodation  from 
Qnebam,  with  wbom  I  deal  for  my  grocevlee 
and  sappUes.   I  offwed  Gresluua  InteMt  w 
the  mon^,  wblcb  waa  declined  opom  the 
groond  tbat  Iw  waa  not  allowed  to  do  lliat 
kind  of  bmdneaa.   I  returned  tbe  H  to  lilm 
wltboat  any  Interest  Daring  the  time  I  had 
the  money  I  left  with  Oreaham  a  sewing  ma> 
chine  as  secnrl^.    The  tanmer  was  loaned 
purely  as  a  conrtesy  and  accommodatlcxL " 
Also  affldsTlt  of  Gns  Watstn:  "In  January, 
1896,  I  had  an  organ  pledged  with  anothor 
party  for  a  debt  due  him.  which  wonld  hare 
been  lost  bad  It  not  been  redeemed,  and  I 
borrowed  from  Gxesbam,  with  wbom  I  deal 
for  groceries,  $26  with  which  to  pay  the  debt 
and  get  back  the  organ.   Oreeham  art  flrst 
refused,  bat  being  farther  urged  he  finally 
omseated,  and  loaned  me  the  92B  In  wder  to 
■are  the  organ,  as  a  matter  of  courtesy  and 
accommodation.  I  paid  the  $25  and  no  more, 
sot  paying  any  interest,  Gresham  accommo- 
datlng  me  because  I  waa  a  good  customer." 
Gresham   testified:    "My   business   Is  the 
grocery  and  liquor  buslnesB.  I  hare  a  system 
of  extoHUng  credit  to  my  patrons  by  the  use 
of  checks.  I  take  an  order  and  Issue  a  check 
In  payment,— checks  like  that  Introduced  In 
evidencfc    My  customera  give  me  an  order, 
and  I  diarge  It  tm  my  little  ^)ook  and  take 
the  mder.  Thla  Is  one  of  the  orders,  and  H  Is 
the  same  as  the  others:  'Savannah,  Ga^  April 
.10,  1896.   I^iymaster  of  the  Central  of  Gew- 
gla.  Please  pay  to  A.  J.  Gresham  ^3(^86,  and 
deduct  the  same  from  my  April  salary,  and 
oUlg&    Irving  Kennedy.'    I  Issue  a  ticket, 
and  in  return  get  such  an  order  for  the  face 
▼aloe  of  the  Hctut  They  are  ncrt  O.  K.*d  at 
alL  I  had  a  number  of  these  orders,  all  taken 
In  the  regular  course  of  my  business.  Those 
takoi  this  month  were  the  same  as  those 
takra  heretofore.   It  is  my  regular  way  of 
doing  business,  to  save  bookkeeping.  (Plain- 
tiff here  put  in  ten  of  these  orders,  dated 
Apm  10.  1896,  none  at  which  had  been  O. 
K.*d.)    I  have  got  the  p^master  to  accept 
these  orders  before  pay  day  only  where  I  do 
not  know  whether  the  man  is  on  the  force  or 
not.    A  customer  gets  a  dollar's  worth  of 
soods,  and  I  punch  out  a  dollar.    When  he 
comes  to  get  a  uollar  (they  sometimes  want 
medicine  and  green  meats,  and  they  have  got 
to  bare  Ave  dollars  to  pay  them  out  of  the 
barracks),  I  say,  'All  right.*  and  I  punch  out 
ten,  or  sometimes  fifteen,  cents  on  the  dollar, 
and  perhaps  twenty.  The  basis  of  punching 
0Ut  more  than  the  actual  amount  is  where 
they  come  and  get  fifty  cents  I  punch  out 
more.  Just  as  though  I  have  sold  them  fifty 
cental  worth  of  mo-chandlse,  and  charge  a 
proAt  ea  the  amount  sold.  Otherwise  I  would 
be  transactlnr  that  business  for  nothing.  I 
cot  this  Idea  of  conducting  this  form  of  credit 


In  the  tuxpentlne  bnstness.  In  renrd  to  Os 
Thompatm,  mentioned  In  ttie  afildaTlt  of 
Eelly.  the  deputy  marshal,  Kelly  simply  ask- 
ed nw  If  I  did  bualness  with  Thompsom  and 
erw  loaned  hbn  any  mon^.  I  said  I  may 
hare  loaned  him  money,  but  did  not  say  any- 
thing about  a  sewing  machine  in  that  regard. 
He  asked  if  I  ever  loaned  any  m<mey  on  a 
sewing  machine  as  secuzity.  I  said  I  did  take 
a  sewing  madilne,  and  let  the  man  have  M 
on  It.  He  just  called  off  other  namest  and 
said,  Just  tn  this  way,  'Did  you  ever  loan 
money  on  an  organ?*  I  said,  1  loaned  a  cus- 
tomer (25  to  keep  his  organ  from  being  car- 
ried away  from  the  city,  but  I  did  not  charge 
him  a  penny's  worth  of  Interest'  He  asked 
If  I  ever  loaned  money  on  a  watch,  and  I  told 
him  that  in  my  absence  a  man  got  $4  from 
my  clerk,  telling  the  clerk  to  ke^  his  watch 
unta  the  money  was  hnnq^t  back;  and 
whoi  I  came  back  I  was  Informed  of  this 
tiie  (dwk.  and  whooi  the  man  came  bsck  and 
paid  the  V4  he.  got  the  watch.  In  none  of 
these  cases  have  I  received  a  cent  of  Interest 
where  personal  property  has  been  deposited 
with  me  to  secure  a  loan.  I  did  not  take  sny 
Intmst,  because  I  knew  It  was  against  the 
law.  I  loaned  Fred  Haael  different  amonnts 
on  ecacUy  the  same  principle.  I  would  punch 
the  checks,  and  let  him  have  the  money  to 
pay  his  rent,  and  sometimes  for  fresh  meat 
The  customer  who  holds  one  of  these  tickets 
may  get  money  advanced  In  lien  of  goods. 
The  tickets  are  issued  as  a  basis  of  credit  for 
goods.  Gas  Watson  has  been  doing  business 
with  me  for  quite  a  while.  I  did  not  admit 
In  the  presence  of  the  finance  committee,  that 
I  had  loaned  mon^  In  small  amounts  to  tuA* 
ous  parties  on  personal  property  and  at  la^ 
rates  of  Interest"  On  cross-ezaminatitm  hs 
testified :  "Where  a  customer  wants  nttj 
cents  of  groceries,  I  Just  punch  fifty  cents 
exactly,  as  If  he  paid  the  cash.  I  have  a 
profit  on  the  goods.  I  charge  them  Just  Ilka 
anybody  who  had  got  the  goods  and  paid 
cash.  If  I  give  him  a  ticket  for  flO,  he  gives 
me  an  order  for  only  SIO.  When  they  get 
moncT,  then  I  charge  them  Interest  and  punch 
it  out.  As  to  what  I  generally  charge.  It  is 
owing  to  the  customer.  If  he  is  a  good  cus- 
tomer, and  I  have  loaned  him  two  or  three 
dollars  a  month  to  buy  a  little  green  meat 
and  drugs,  I  haven't  diarged  anything.  I 
sometimes  charge  them  fifteen  or  twenty  vex 
cent  for  the  month.  I  have  done  tliat  right 
straight  along.  If  a  man  is  working  for  the 
Central  R  R.,  I  do  not  take  any  security  for 
five  dollars  loaned  him.  I  Just  give  him 
those  tickets  voluntarily,  and  he  gives  me  an 
mder  to  save  trouble;  and  if  he  says,  1  do 
not  want  groceries,  but  I  want  five  dollars,' 
I  tell  him  I  do  not  want  to  do  business  that 
way.  I  do  not  think  I  liave  ever  loaned 
money  at  Interest  except  to  a  regular  cus- 
tomer. Would  not  swear  on  that  because  I 
do  not  remember.  I  might  have,  but  I  know 
they  were  all  customers  of  mine.  I  wouldn't 
swear  ttiat  I  have  not  because  I  might  haya 
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loaned  In  some  cases.  They  would  be  cna- 
tomera  I  would  consider,  because  tiiey  trade 
wltb  me.  TbQjr  all  traded  with  me,  I  bellere. 
I  have  accommodated  money  to  men  who  buy 
from  me,  and  who  run  no  partlcolar  credit. 
I  don't  know  what  you  consider  a  customs. 
If  he  Is  B  cash  customer,  I  would  eonalder 
them  all  customers;  that's  what  I  consider 
than.  I  wouldn't  swear  that  I  never  loaned 
any  mon^  at  Int^est  during  1806  to  a  per- 
son exc^t  where  be  bougrbt  from  me,  but 
I  believe  that.  I  don't  remember  ever  having 
done  It.  Before  this  executlw  was  brought, 
when  I  got  an  order  like  that  set  out  above, 
I  would  take  It  to  the  paymaster  the  same 
as  I  wfll  others.  I  have  already  taken  up 
some.  Bef<»re  the  city  claimed  this  mcmey 
I  Just  took  them  to  bim.  He  put  O.  K.  on 
them  only  In  cases  where  I  want  to  know  it 
this  man  la  on  the  pay  n^.  He  knows  noth- 
ing about  my  havbig  these  orders  until  I 
carry  them  In.  I  take  the  entire  chance.  I 
would  not  consider  a  man  a  customer  who 
borrows  unless  he  traded  with  me.  I  am 
not  In  the  money-lending  business,  altbongh 
sometlmea  I  have  let  people  have  money  at 
Interest  whoe  tbey  take  some  In  groceries.  I 
don't  remember  letting  any  one  have  money 
unless  they  traded  wltb  me.  I  charge  him 
Into^st,  and  get  bis  order  for  my  money,  and 
I  expect  that  man  to  come  in  and  trade  with 
me,  but  be  Is  not  bound  to  do  it  When  I 
let  Watson  have  the  money  I  did  not  expect 
him 'to  pay  interest  on  It.  I  talA  him  when 
I  gave  him  the  money,  on  January  15th,  that 
on  account  of  the  city  claiming  a  license  I 
could  not  take  intoest.  This  was  before  I 
got  the  notice  from  the  city.  I  couldnt  ctiaige 
him  If  he  let  me  have  a  watdi.  I  will  swear 
I  never  have  charged  a  man,  because  I  knew 
E  was  not  allowed  to  do  It"  Redirect: 
"When  these  tickets  are  not  entirely  nsed  the 
party  comes  np  pay  day,  and  says:  'Here  Is 
a  check  I  have  not  traded  out,  and  I  gave 
you  an  order  for  (10,  and  here  Is  a  balance 
of  96  on  the  check.'  I  say:  'Here  Is  your 
|5,  and  take  the  check  back.*  I  never  retain 
anything  for  the  $6  which  I  pay  him  back, 
but  give  him  fully  Just  what  the  card  calls 
for.  I  always  retain  the  difference  between 
the  amount  of  the  check  and  the  amount  col- 
lected from  the  paymaster.  I  cannot  say 
there  Is  no  case  this  year  where  I  have  loaned 
money  to  any  one  other  than  a  person  to 
whom  tickets  were  Issued  for  the  purpose  of 
trading  them  out  primarily  in  grocenes.  I 
might  have  done  so.  Cannot  recall  such  an 
Instance.  Do  not  hold  myself  out  to  the  pub- 
lic as  being  prepared  to  advance  money  In 
that  manna:,  and  am  not  engaged  In  the  busi- 
ness of  lending  money  in  tiiat  manner.  If  I 
have  done  so,  It  has  been  an  exceptional  case, 
to  some  friend  or  custom^'s  friend." 

Defendant  Introduced  the  affidavit  of  Kelly: 
"Am  deputy  city  marshal,  and  was  at  the 
meeting  of  the  finance  committee  of  the  city 
at  the  hearing  of  the  petlHon  of  Gresham  to 
be  relieved  from  said  tax  of  f 250,  which  peti- 


tion was  befcoe  the  dty  council,  Veirmrj 
12, 1806,  and  was  referred  to  the  finance  com- 
mittee, the  adverse  report  of  which  was  adopt- 
ed  by  council,  February  20th.  At  this  hear- 
ing before  the  finance  committee  Gresham 
admitted,  in  response  to  questions  put  to  him, 
that  on  or  about  Febnuty  1,  1806,  he  loaned 
H  nixm  a  Watoh;  that  about  the  same  date 
he  loaned  Mack  Thompson  V16  or  920  on  a 
sewing  machine;  that  between  January  and 
February,  1806,  he  loaned  Fred  Haxd  $12; 
and  that  be  had  loaned  mmey  during  1806 
to  George  Waters  <m  an  togan,  Qie  amount 
being  $20;  and  he  admitted  that  he  expected 
to  have  returned  oa  the  short  loan  (as  de- 
ponent understood,  for  thirty  days)  |aS6  for 
this  loan  of  |20.  It  appeared  at  this  investiga- 
tion that  Gresham  was  In  the  baUt  of  lend- 
ing moaey  on  cards  to  employte  of  the  road 
and  othos  who  dealt  with  him,  cbai^ng 
ther^or  lai^  interest"  Also  affidavit  of  Wil- 
liam Garrard  and  others,  members  of  ttw 
finance  committee,  similar  to  ^e  affidavit  of 
Kdly.  Also  the  affidavit  of  Joseph  Rogers: 
"I  worked  toe  the  0.  R.  R.,  at  Savannah,  for 
five  or  six  months,  up  to  February,  1806. 
During  each  month  of  this  time  I  borrowed 
from  Gresham,  and  he  charged  me  twenty 
cents  tor  each  dollar  advanced.  I  secured  him 
by  an  order  on  the  paymaster  of  the  O.  R. 
R.  for  the  amount  advanced,  plus  the  Inter 
est  which  would  be  O.  K.'d  by  the  paymaster, 
and  this  amount  with  Interest  would  be  col- 
lected by  Gresham  from  the  O.  R.  R.  on  pay 
day.  I  borrowed  mon^  twice  In  this  way 
during  the  present  year,  paying  Interest  to 
Gresham  at  ttie  rate  mraitloned,  and  other 
employes  of  the  C.  R.  R.  did  the  some  thing. 
Gresham  would  advance  to  any  one  workli^ 
for  the  road  at  this  rate  of  Interest"  Defend- 
ants put  in  evidence  also  the  petition  of  Gres- 
ham to 'the  mayor  and  aldermen,  dated  Feb- 
ruaiy  7,  1S96.  This  petition  stated,  among 
other  things:  "It  Is  his  custom,  in  the  course 
of  the  business  [general  grocery  and  Uquor 
business],  to  deal  with  a  number  of  his  ctis- 
tomers  on  credit.  He  takes  no  security  save 
an  order  on  the  employe  of  the  customer  for 
a  stated  amount.  He  Issues  to  customers  a 
card  for  such  amount  as  may  be  agreed  upon, 
to  be  punched  as  the  purchases  are  made,  the 
balance  at  the  end  of  the  month  unpunched 
being  good  for  so  much  money,  or,  as  it  may 
be,  extended  credit  on  it  In  addition  to 
their  groceries  and  supplies,  his  customers 
often  need  cash  during  the  month  for  various 
expenses,  and  he  often  advances  them  small 
sums,  punching  the  card  for  the  sum  loaned 
and  Interest,  Just  as  If  there  had  been  a  pur- 
chase of  groceries  or  anything  else  for  like 
amount  That  he  had  loaned  no  money  for  in- 
terest on  articles  of  personalty  deposited  wltb 
him  not  on  chatty  mortgages,  and  that  what 
be  does  loan,  as  aforesaid.  Is  simply  to  bis 
customers  and  at  their  solicitation." 

It  was  admitted  that  the  provision  In  the 
tax  ordinance  of  Savannah  for  the  year  (1860) 
provided  that  "persons,  other  thon^  a, pawn 
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broker*  ngaged  In  tba  biuliien  of  lendlns 
money  on  ttemoal  property,"  iboiild  pay  a 
spedflc  tax  of  |SSO. 

SamL  B.  Adanu,  for  plalntlfla  In  error. 
Ifloolson  ft  McKettaan,  for  defendant  In  error. 

PS2B  OURLkM.  Judgment  rerecsed. 
on  Oa.  W) 

UOOBD  r.  STATO. 
CSnprenw  Oonrt  of  Geor^  Jnly  20.  tBSft.) 
AflSAOLT—JusTiTiOATios— Evidence. 

1.  The  use  of  opprobriooB  worda  or  aboslTe 
langtmge  doee  not  neoetsailly,  and  at  all  eventB, 

fisn^y  the  peraon  to  whom  they  are  addreeaed 
beating  the  peraon  tuing  the  same.  In  every 
•och  instance  uie  jnry  are  to  determine,  In  view 
of  "the  nature  and  extent  of  the  battery/'  wheth- 
er or  not  the  accoBed  waa  justified  by  the  provoca- 
tion siTeii. 

2.  JJi  the  present  case  the  evidence  for  llie 
state  made  a  plain  case  of  assault  and  battery; 
and  even  upon  the  evidence  for  the  accused  a 
ooDvictioa  was  warranted  if,  in  the  opinion  of  the 
jory,  the  battery  was  disproportioned  to  the  In- 
sult whldi  provol£ed  it.  Tias  being  so.  and  the 
presnmptioD,  in  the  absence  .of  any  exception  to 
the  judge's  charge,  being  that  the  jury  were  cor- 
rectly  inatmcted  upon  the  law,  there  is  manifestly 
no  cause  for  granting  a  new  trial. 

(Bynabos  by  Iba  Court) 

EiTror  from  (Mmlnal  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

S.  &  Moore  was  convicted  of  assaialt,  and 
brings  error.  Affirmed. 

Smltb  ft  Roberts,  for  plaintiff  in  erm.  Ja& 
F.  O'Nem,  for  the  State. 

PEEB  OUBIAM.    Judgment  affirmed. 

a02  Qa.  5M) 

HOPKINS  V.  GOOLSBT. 
(Snprane  Coort  of  Gemgla.  May  22,  1887.) 

DiRBOTINO  VaaDIOT. 

This  being  a  claim  cftse,  and  the  question  In 
ctmtroversy  being  whether  certain  crops  levied  on 
nnder  an  execution  issued  upon  the  foreclosure  of 
a  laborer's  lien  were  the  p'XJperty  of  the  defendant 
in  execution,  a  cropper,  or  of  the  claimant,  who 
waa  tiie  landlord,  and  there  being  evidence  which 
might  have  warranted  a  finding  for  the  plain- 
tiff in  execution,  it  was  error  to  direct  a  verdict 
for  the  claimanL 
(Syllaboa  by  the  Ooort) 

SteTor  from  auperlor  court,  Barly  county;  H. 
C  Sheffield.  Judge. 

Sabmission  of  controversy  between  W.  R. 
Goolsby  «nd  Ella  Hopkins.  From  a  verdict 
Cor  claimant,  defendant  Mugs  error,  Be- 
versed. 

R.  H.  PoweU  &  Son,  for  plaintiff  In  error. 
O.  D.  Oliver,  for  defendant  in  error. 

PE^  OUBIAH.    Judgment  reversed, 
(in  Oa.  5i7) 

UOBBIS  T.  MOBBIS. 
(Supreme  Oonrt  of  Oeori^  May  20,  1897.) 

CBRTiOMBr— AssioTHBin-s  or  Errok— Autbskti- 
(lATios- •Review  on  Appeal. 
1.  Assignments  of  error  In  a  petition  for  cer- 
tiorari from  the  verdict  of  a  Ju^  In  a  Justice's 


oonrt  whicb  are  not  approved  by  flie  answer  of 
the  justice  of  the  peace  cannot  be  authenticated 
by  aliunde  afBdavits;  and  sncfa  aaslgnmenta, 
soo^t  to  be  authenticated  In  audi  manim,  should 
be  djsregarded  by  the  judge  of  the  snpeiiw  court, 
in  passing  upon  the  certiorari. 

2.  There  being  evidence  to  support  tiie  verdict, 
and  the  judge  of  the  superior  court  having,  nptm 
the  bearing  of  the  petition  for  certknvlapproved 
the  finding  of  the  Jnry,  tUa  court  mil  not  In- 
terfere, 

(Syllabus  by  the  Court) 

XhTor  from  superior  cour^  Mnton  county; 
G.  F.  Gob»,  Judge. 

Action  by  0.  A.  Mwris  a«alnat  D.  B.  Mor- 
ris  In  trover  for  a  mule. 

The  following  la  the  official  report: 
The  Jury  in  the  justice's  court  found  In  fa- 
vor of  the  plaintiff,  and  the  finding  was  aua- 
talned  on  certiorari.  Tbe  assignments  of  er- 
ror in  tbe  petition  for  certiorari  are  that  the 
verdict  is  contrary  to  law,  and  against  the 
weight  of  the  evidence,  and  that  cotmsel  for 
the  plaintiff,  In  concluding  argument,  in- 
dulged in  unfair  and  Illegal  remarks,  cal- 
culated to  mislead  the  jury,  and  take  their 
minds  away  from  the  real  issue  In  the  case, 
and  persisted  in  so  doing,  although  notified 
by  defendant's  counsel.  In  the  answer  of 
the  Justice  be  states  tbat  he  does  not  recol- 
lect how  the  argument  was.  Defendant,  on 
tbe  hearing  In  the  superior  court,  produced 
an  affidavit  of  Williams  that  he  waa  on  the 
Jury  that  tried  tbe  case  in  the  justice's  court, 
was  foreman  of  the  same,  aad  that  iibe  part 
of  the  petition  for  certiorari  which  refers  to 
the  argument  of  plalntifTs  attorneys  la  true.  . 
to  the  best  of  bis  knowledge  and  belief.  The 
jud^e  of  the  superior  court  ordered  this  affi- 
davit to  be  stricken  from  the  record.  It  being 
offered,  not  as  a  traverse,  bnt  as  a  verifi- 
cation of  one  of  tbe  grounds  of  error.  To 
this  ruling,  and  to  tbe  overmling  of  the  car 
tiorari,  defendant  excepted.  [Affirmed.] 

The  testimony  as  to  the  ownership  of  the 
mule  waa  conflicting.  Plaintiff  testified  that 
be  bouffht  tbe  mule  in  Atlanta,  in  March, 
1892,  vrltfa  his  own  money,  whl(^  he  had 
made  before  he  was  married.  In  1886.  He 
made  It  when  a  boy,  from  the  cotton  patch 
his  father  gave  him.  and  by  working  for  W. 
B.  Grant,  in  a  store  at  Cornelia,  in  1881  or 
18^,  when  he  (plalntitr)  was  about  18  years 
old.  He  worked  for  Gnmt  two  or  three 
months,  at  $20  per  month.  He  paid  f90  for 
the  mule  when  he  bought  her.  He  retained  ■ 
ber  In  his  possession  from  that  time  until 
defendant  took  ber  from  plslntitTs  wife,  In 
his  absence,  recently,  before  the  suit  was 
brought.  He  was  a  member  of  the  firm  of 
Morris  ft  Son,  composed  of  him  and  his  fa- 
ther, doing  business  in  Alpharetta.  They 
sold  one  of  the  moles  they  had.  and,  when 
plaintiff  bought  this  mule,  be  put  It  In  tbe 
team  they  then  ran.  He  did  not  buy  her 
with  money  ot  the  firm.  He  entered  the 
store  with  his  father  tn  1883;  never  put  any 
money  therein,  but  his  father  furnished  It 
all.  Plaintiff  did  all  tbe  outside  work,  and 
looked  after  the  team.  T^JfJ<?h^§^J)e4<^i5^[e 
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house.  He  Uvea  on  property  belonging  to 
the  Arm.  The  teun  was  returned  for  taxes 
as  the  prc^>ert7  of  the  firm  hj  plalDtlff,  be- 
cause he  thought  tt  right  Cor  the  flrm  to  pay 
the  taxes.  He  does  not  know  whether  de- 
fendant eror  knew  Uils  mule  Aid  not  belong 
to  the  firm  nntO  this  snlt  was  brought 
Plaintiff  suffered  him  to  control  the  team. 
He  kept  erexythlng  that  belonged  to  the 
Store,  and  turned  plaintiff  out,  without  a 
cent  of  the  stwe  money,  although  he  was  to 
have  half  the  store  made.  Plaintiff's  wife 
testified  ttiat  when  they  were  married,  In 
September,  188%  he  had  about  914<^  of 
whl<di  he  spent  about  930  pr^arlng  for 
housduQplng,  and  got  Cbe  other  $120  from 
hat  to  pay  tax  Uie  mule.  Anothw  witness 
testlfled  to  seeing  plaintiff's  wife  In  pos* 
sesdon  of  a  rcril  of  money  In  1886,  which 
looked  like  It  might  contain  about  $120;  For 
the  defendant  the  testimony  was  that  the 
mule  was  worked  as  the  property  of  Horrls 
A  Bra  fMm  the  time  she  was  bought  until 
the  wlnter.oC  1884-%,  whoi  the  flrm  was 
dlsstdTod,  and  defendant  toc^  all  the  proper^ 
ty  of  the  flrm,  and  was  to  all  Its  debts. 
Plaintiff  never  bad  any  opporttinlty  to  work 
and  lay  up  money,  except  he  got  it  out  of 
the  firm  business,  and,  If  he  got  It  that  way, 
It  was  without  the  defuidant's  consoit  He 
could  not  hare  made  over  $10  from  the  cot- 
ton ptttxdi,  and  this  be  spcait  He  went  to 
woifc  In  the  store  whra  he  was  21  years  old, 
and  lias  never  done  anything  tise.  Defend- 
ant nerer  heard  of  plaintiff's  claiming  the 
mule  as  his  own  until  a  few  days  before 
this  sntt  was  begun.  In  1898  he  had  hired 
the  mute  to  some  boys,  to  go  on  a  trip,  and 
-  defendant  stopped  it,  having  some  words 
with  the  bc^  and  with  plaintiff,  who  never 
intimated  tiiat  Jie  had  any  right  to  control 
tbe  mule,  or  that  she  behmged  to  Urn.  Plain- 
tiff had  contrid  of  the  firm's  money,  and 
paid  for  the  mule  with  It.  In  1888,  when  a 
witness  desired  to  hire  this  mule  of  plaintiff 
for  a  few  days,  be  referred  witness  to  de* 
fendant,  saying  he  must  see  the  old  man, 
who  had  control  of  the  mules,  and  that 
plaintiff  had  nothing  to  do  with  them.  In 
October,  1804,  a  mortgage  covering  this  mule 
was  made  by  both  plaintiff  and  defendant, 
to  secure  notes  for  $26  and  $36;  and  these 
were  paid  off  by  defendant,  as  he  testlfled. 
by  maaej  he  made  before  plaintiff  was 
born.  On  a  trial  of  this  case,  about  three 
months  before,  plaintiff  swore  that  be  made 
$60  or  $70  of  the  money  that  paid  for  the 
mule.  worMttg  for  B.  W.  Grant,  in  1881. 
Orant  testified  that  plaintiff  worked  for  blm 
abo^t  two  montiis,  for  which  he  received 
between  $10  and  $20  In  cash,  besides  bis 
board.  Several  witnesses  testified  that  they 
bad  always  known  the  mule  as  belonging 
to  the  store  of  Morris  &  Son. 

3.  P.  Brooke,  for  plaintiff  In  error.  T. 
L.  Lewis,  for  defendant  In  error. 

PBB  CURIAM.   Judgment  affirmed. 


(in  Oa.  Btt) 

HAWKINS  et  sL  T.  ICATOB,  ETO,  OF 

FLOWSBT  BRANCH. 
(Supmm  Ooort  of  Georgia.  July  20,  1807.) 
IwcMonox. 
Under  the  facts  of  the  present  case,  the  court 
did  not  abase  its  discretion  in  retadmg  to  Kcant 
the  injunction  prayed  for. 
(SyUabns  by  the  Court) 

Error  from  superior  court,  HaU  county;  J 
J.  Klmsey.  Jud^ 

Action  by  W.  D.  HawUns  and  oflien  against 
the  mayor,  etc  of  Elowery  Branch.  From  a 
Judgment  fbr  defendant,  i^ntUts  bring  earn, 
AflSrmed. 

J.  B.  Bates,  fw  plaintiffs  ta  error.  Prior  A 
Thompson  and  W.  F.  Flndlear,  for  defendant 

In  error. 

FEB  CURIAM.  Judgm^  afllrmed. 


(m  OS.  «> 
OCX  T.  MONTAQUE  et  si. 
(Sapreme  Court  of  Oeorgls.  July  21,  1897.) 

CSRTIOIU.BI. 

Under  the  facts  in  the  preseit  case,  fht  conrt 
did  not  err  in  refusing  to  sanction  the  certimuL 
(Syllabus  by  the  Court) 

Error  from  superior  court,  laurens  coonty; 
John  C.  Hart  Judge. 

Action  between  J.  W.  Ooz  and  C  U  Mon- 
tague &  Co.  From  a  Jndgmoit  for  the  latter, 
the  former  brings  error.  Affirmed. 

Grlner  ft  Adams,  for  plaintiff  In  oror.  J. 
E  HIghtower,  for  defendants  In  error. 

PER  CURIAM.  Judgment  affirmed. 

(lOB  Oa.  ESD 
BLOCUMB  r.  SUMMERS. 
(Supreme  (3oart  of  Georgia.  July  21,  1807J 
Nsw  TaiAX.— Harmlim  Error. 
Under  the  facta  of  tbe  present  case,  there 
does  not  appear  to  have  been  any  error  committed 
which  was  prejudicial  to  the  Interests  of  the  oom- 

Slaining  party;   and,  there  being  suffldent  eri- 
ence  to  supp«t  the  verdict,  this  court  wtli  not  In- 
terfere with  the  discredon  of  tiie  trial  Judge  in 
refusing  a  new  trial. 
(Syllabus  by  the  (3oort) 

Error  from  superior  court,  Jones  county; 
John  G.  Hart  Judge. 

Action  between  D.  H.  Slocumb  and  N.  C. 
Summers.  From  a  Judgment  for  ths  latter, 
the  former  brings  error,  Afllrmed. 

Hardeman  ft  Moore,  tm  plaintiff  In  max. 
J.  C.  Barron,  for  defoidutt  in  oror. 

PER  CURIAM.   Judgment  affirmed. 


(ua  o*.  SM) 

HENSLflB  et  sL  V.  HENSLEB  et  sL 
(Supreme  Court  of  ae<»via.   May  6,  1887.) 

Appsal— AsstONMSNTB  OF  Brror— Biu,  ov  Bx- 
CKPTIOKS— Bribfiso  Doodmbnts. 
Where  a  bUI  of  ezceptlona  Is  la  large  pan 
composed  of  papers  conatftotlQC  portiqua  the 
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orifflnal  record  In  the  esse,  and  purporting  to  be 
cxcpptioos  to  jui  andltor's  report,  whldh  are  set 
forth  En  such  a  ngne  and  lo^fintte  manner  at 
to  be  scaicdy  compreheniiUe;  and  where  audi 
bill  of  exception*  embodlea  In  full  other  docu- 
ments. Instead  of  briefing  the  same  as  the  law 
requires,  so  that,  on  the  whole,  the  bill  of  excep- 
tions iM  a  needlessly  Tolmninooa  and  exceedingly 
confused  docmnent;  and  where  such  bill  of  ex- 
ceptions finally  recites  that  the  court  "ordered 
that  the  within  exceptions  be  dismissed,  becanse 
not  filed  according  to  law,"  and  thereapon  adds, 
**^nie  defendants  allege  that  the  focegoing  ruling 
and  jodement  is  erroneous,  and  they  now  assign 
as  arroTj  — this  court  is  onstrained  to  hold  that 
ndi  blU  of  ezc^itloos  fa  not  prepared  in  am- 
tomdtjr  to  law,  that  h  omatains  no  dear  aad  dlo- 
tinet  assiniment  of  error,  and  that  tbe  writ  of  er- 
ror should  be  dismissed, 
<Syllabtt>  by  the  Court.) 

Brror  from  snperlor  court,  Dotiglas  county; 

0.  Q.  Janes,  Judge. 

Action  b7  T.  O.  Henslee  and  others  agalnit 
E.  A.  Henslee  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  bring  error.  Dis- 
missed. 

W.  James,  for  plaintiffs  in  emnr.  W,  T. 
Roberts,  B.  Q.  Griggs,  A.  L.  Bartlett,  J.  21.  & 

1.  V.  Edge,  and  J.  H.  McLarty.  for  defendants 
tai  met. 

PBB  CUBIAH.  Writ  of  error  dismissed. 


(102  Qa.  wm 

HBATON  T.  HEATON. 
(Sopreme  Gonrt  of  Ckorgla.  July  lOj  1887.) 

DlTOKCI— TSHPOHART  AuMOItT. 

Upon  an  appIlcatiOD  for  temporary  aftmony 
pending  a  libel  for  divorce,  where  the  evidence  is 
oonflicnng  both  as  to  tbe  merits  of  the  grounds 
wm  whldi  Oie  pUntifl  seeks  a  dlrwee  and  npon 
the  finandal  statos  of  tbe  defendant,  die  Ascre- 
tion  of  the  trial  Judge  in  granting  such  an  allow- 
ance as  seems  reasonable  and  appropriate  to  the 
condition  of  the  respectlTe  parties  wlU  not  be  dis- 
turbed. 
(SyllabDs  by  the  Gonrt) 

Brror  from  superior  court.  Hart  county;  8. 
Beese,  Judge. 

Bin  by  S.  Ia  Heaton  against  James  S.  Hea- 
toa.  Prom  a  decree  granting  temporary  ali- 
mony, defendant  brings  smr.  Afltrmad. 

A.  O.  MeCoRT  and  J.  EL  Skdtcm,  for  idaln- 
tlft  in  «ROT.  J.  P.  Boborti  and  O.  Q,  Brown, 
for  defendant  in  error. 

PBB  OUEIAM.    Judgment  afflrmafl. 


(1Q2  Oa.  en) 

BLLIS  T.  STATB. 
ffopwme  Gonrt  of  Georgia.  Jnly  14,  1887.) 
CaiHiNAL  Law. 
The  evidence  fully  warranted  the  verdict, 
and  there  was  no  error  at  the  trfaL 
.   (Syllabas  1^  the  Gonrt) 

S^Tor  tmn  aiqierior  comrt,  Bidtodi  oonnty; 
B.  Ifc  Gamble,  3v6ge. 

J.  H.  Ellis  was  convicted  ttf  crime,  and  ap- 
peals. Affirmed. 


Groover  &  Johnston  and  H.  B.  Strange,  for 
plaintiff  In  error.  B.  T.  Rawllngs,  Sol.  Qvn., 
for  the  Btate^ 

PBB  ODEIAM.   Judgment  m^mmoA. 


HTNDS  MANUF'G  00.- v.  HAYES  et  aL 
(Snpcone  Gonrt  of  Georgia.  Jnly  14, 1897.) 
ArraAit— BsTiBW— New  Trial. 
No  error  of  law  is  complained  oL   Tht  wH- 
dence  was  sufficient  to  snpport  the  verdict,  and 
the  presiding  judge  did  not  abuse  bis  discretkni 
in  refuring  to  grant  a  new  trial. 
(Syllabos  by  the  .Court) 

Brror  from  dtr  court  of  Hall;  O.  H.  Fttar, 
Judge. 

Action  between  Hynds  Manufacturing 
Company  and  Hayes  ft  Go.  From  the  jodg- 
ment  the  namufaotnring  company  brings 
error.  Affirmed. 

Fletctaw  M.  Johnson,  for  plaintlfl  in  error. 
W.  L.  Telfrad,  for  defendant  In  error. 

PBB  OUBIAH.  Judgment  afflrmed. 


(IttOa.  579) 
HUZZA  T.  GLARE  et  aL 
(Supreme  Court  of  Qcorgfau  July  14, 1097.) 
AmsAi/— BmaT— DismnAi. 

1.  As  sgalnst  a  motion  to  dismiss  an  appeal  on 

the  groond  that  It  was  not  entered  within  the  time 
prescribed  by  law,  It  most  affirmatively  qq^ear 
that  the  appeal  was  In  fact  so  entered. 

2.  Where  a  Jndgmait  was  rendered  in  a  Jus- 
tice's oonrt  on  the  4th  day  of  September,  and  the 
entry  upon  the  docket  of  that  court  diowed  that 
an  appeal  was  entered  on  the  12th  day  of  the 
same  month,  the  appeal  was  inrima  fede  too  late; 
nor  could  such  appeal  be  saved  because  the  aiH 
peal  bond,  which  was  undated,  recited  that  it  was 
tendered  'Vithin  the  t&ne  prescribed  by  law  for 
entering  appeals";  nor  because  of  the  fact  that 
the  losing  party  went  Into  the  office  of  the  Justice 
"with  bond  in  proper  tlme,"-4t  not  appearing  that 
the  bond,  on  the  occasion  thus  referred  to,  was 
left  with  the  magistrate,  or  diat  It  wss  ever  filed 
with  or  approved  by  him  before  tbe  aitry  above 
mentioned  was  made  upon  his  docket 

(Syllabus  by  the  Gonrt) 

Brror  from  superior  court,  Fulton  coimty;  J. 
H.  Lumpkin,  Judge. 

Action  between  L  H.  Hozaa  and  Glark  ft' 
Roberts.  From  the  Judgment,  L  H.  Hoasa 
brings  wror.  Afflrmed. 

R.  H.  Jordcn,  for  pUntUt  bk  vna.  U  P. 
Sheen,  for  defeidanta  in  error. 

PBB  CUBIAM.   Judgment  affirmed. 


(M  Oa.  680) 

HOFFMAN  V.  OOKEB. 
(Bnpreme  Gouit  of  Georgia.  Jnly  1^  1807.) 

Review  os  Appsal. 

The  diaiye,  as  a  whole,  fully  and  fairly  snb> 
mitted  to  the  Jury  ^e  issues  in  dispute.  The  com- 
plaint that  c^taln  instructions  given  by  the  court 
to  the  Jury  were  not  warranted  oy  the^  evidence 
not  wdl  founded.  Then  wiptan^  VsUdfa) 
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warrant  the  verdict,  and  the  court  did  not  «it  bt 
lefnsing  to  grant  a  new  trial. 
(SyllabDS  by  the  Comt.) 

BrrOT  from  superior  court,  Fulton  county; 
3.  H.  Lumpkin,  Judge. 

Action  between  J.  J.  Hoffman  and  F.  M. 
Coker.  From  a  Judgment,  luoffman  brings 
error.  Affirmed. 

J.  H.  Smith,  for  plaintiff  In  error.   John  U 

Hopkins  &  Sons,  for  defendant  In  error. 

PBB  CURIAM.   Judgment  affirmed. 

(102  Oa.  66B) 

WOODBURN  OONNEB. 
,(8«imen»  Court  of  Georgia.  May  22, 1807.) 

RUVIBW— DlSOBETIOSART  ORDBRB. 

This  case  falls  within  the  well-estabUsbed 
rote  that  this  court  will  not  ioterfere  with  the 
discretion  of  the  judee  of  the  superior  court  in 
granting  or  refusing  injunctionB,  onleu  that  dla- 
cretion  is  manifeetlv  abased. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilcox  county; 
C.  C.  Smith,  Judge. 

Action  between  J.  B.  p.  Woodburn  and 
Ellas  S.  Conner.  From  the  Judgment,  Wood- 
bum  brings  error.  Affirmed. 

Hal  lAwson  and  EJdrldge  Gutts,  for  plain- 
tiff In  error:  A.  G.  Fate  and^Geo.  Bright,  for 
detefidabt  tn  error. 

FSB  OUBIAM.   Judgment  affirmed. 

(103  Oa.  660 

GOWART  T.  UBQUHABT. 

(Supreme  Court  of  Georgia.  May  22,  1897.) 
Writ  or  Error— Failure  to  Sbrtb— DtSKisaili. 

'the  bill  of  exceptions  in  tbia  case  not  haT- 
ing  been  serred  upon  the  defendant  Id  error,  or 
his  attorney,  as  required  b;  section  5547  of  the 
GItU  Code,  the  writ  of  error  is,  on  motion,  dis- 
missed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Barly  county; 

H.  C.  Slieffleld,  Judge. 

Action  between  Shep  Cowart  and  T.  T. 
Urquhart.  From  the  Judgment,  Cowart 
brings  error.  Dismissed. 

Q,  T.  OIlTer,  for  plaintiff  In  error.  B.  H. 
Powell  4  Son,  for  defendant  in  error. 

PBR  CURIAM.  Writ  of  error  dismissed. 
CUi  Ga.  667) 

DUDLEY  T.  ESTES. 
MASON  T.  SAME. 
(Etnpreme  Court  of  Cieorfl^   June '9,  189T.) 
Afpbal — Wbioht  or  Btidbkor. 
No  error  of  taw  was  committed,  and  ttw 
verdict  Is  supported  by  the  evidence. 
(Syllabu?  by  the  Court) 

EliTor  tram  auperior  court,  Forsyth  coun- 
ty; G.  F.  Gober,  Judge, 

Separate  actions  between  J.  D.  Dudley  and 
BL  h.  Maam  and  V.  R.  A.  Etotea,  administra- 
trix. From  Judgments  in  favor  of  the  lat- 
ter the  former  bring  error.  Affirmed. 


Thos.  B.  Irwin,  A.  H.  Fisher,  and  D.  P. 
Leeter,  for  plaintiffs  In  error.  H.  H  Patter- 
son, for  defendant  in  error. 

PER  CURIAM.   Judgment  afOrmed. 

ao2  Ga.  ses) 

ZIB4MERMAN  v.  WESffTBRN  A  A.  R.  OO. 
WESTERN  &  A.  R.  OO.  V.  ZIMMERMAN. 
(Supreme  Court  of  Geor^  June  %  1887.) 
Dbmurrbk— Provikob  op  Jdrt. 
nie  declaration  set  forth  a  cause  of  action, 
and  the  evidence  Introduced  by  the  plaintiff  io 
support  thereof  presented  questions  for  oonaid- 
eration  and  determination  by  the  jury,  and  not 
for  solution  by  the  trial  judge.    There  was  do 
error  in  overruling  the  genenal  demurrer  to  the 
petition,  but  it  was  erroneous  to  giant  a  non- 
■oit. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Cobb  coonty; 
G.  F.  Gober,  Judge. 

Action  by  Lavlnia  Zimmerman  against  the 
Western  &  Atlantic  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error,  and  defendant  files  a  cross  blU 
of  exceptions.  Reversed  on  the  main  bill, 
and  affirmed  on  the  cross  bin. 

J.  Z.  Foster,  for  plaintiff  In  wror.  Payne 
ft  Tye  and  Clay  &  Blalr,  for  defendant  In 
error. 

PBR  CURIAM.  Judgment  on  the  main 
bill  of  exceptlona  reversed;  on  cross  blB  af- 
firmed. 

aw  Oa.  B71) 

MACK  V.  STATE. 
(Supreme  Court  of  Georgia.   June  11,  1897.) 
Ckimisai,  Ijaw— Proof  of  Vksue. 
There  being  no  evidence  at  all  as  to  venue, 
the  conviction  cannot  stand;  and,  aside  from  this 
controlling  point,  the  evidence  of  guilt  was  exceed- 
ingly weak  and  unsatisfactory. 
(Syllabus  Court) 

EhTOT  from  criminal  oonrt  of  Atlanta;  J.  D. 
Berry,  Judge. 
Henry  Mack  was  convicted  of  crime,  and 

brings  error.  Beversed. 

Stark  Thomas,  for  plaintiff  In  error.  Jaa. 

F.  O'Neill,  for  the  State. 

FEB  CUBIAM.   Judgment  reversed. 

(1D2  Oa.  671) 
TUCEEB  et  al.  v.  ffTATB. 
(Siqireme  Court  of  Georgia.  June  11,  1887.) 

APPEAIr-COSPLICTISG  EviDESCK— NttW  TRI&L. 

1.  The  evidence,  though  conflicting,  was  suffi- 
cient to  warrant  the  verdict,  and,  the  same  faaviog 
been  approved  by  the  trial  Jui^,  this  court  bu 
no  authority  to  set  it  aside. 

2.  Some  of  the  newly-discovered  evidence  might, 
by  proper  diligence,  have  been  known  before  tiie 
trial,  and  none  of  It  was  other  than  cumulative 
or  impeadilng  In  Its  cbaiacter. 

8.  No  cause  for  granting  a  iffiw^rial  Jbneari. 
(SyUabus  by  theDQ^ptetdby  V^OOQlC 
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^rror  from  superior  court,  Merlwetber ' 
county;  8.  W.  HarrJa,  Jadge. 

Dan  Tucker  and  othen  were  convicted  of 
crlm^  and  bTlug  error.  Affirmed, 

J.  R.  Terrell  and  W.  S.  Howell,  for  plain- 
tiffs In  error.  T.  A.  AUdnBon,  SoL  Gten^  and 
J.  H.  Terrell,  Atty.  Gen.,  fOr  the  BUta. 

PBR  OUBIAM.  Judgment  affirmed. 

(102  Ga.  BTI) 

UBEKS  V.  STATE). 
<Siq)reDie  Conrt  of  Georgia.   July  7,  1897.) 
AHwnr— "OoonriBD  DwuuKe  Hovu^Bn- 

DBNCB. 

1.  A  faooBe  Tued  as  a  place  of  residence  a 
man  and  his  tamilr  Is  an  "occapied  dwelUng 
hous^"  within  tiie  meantog  of  section  188  of  the 
Pmal  Code,  altliongli  ererr  member  of  Ute  fsmUy 
may  be  temporarily  absent  at  a  time  when  tne 
hoase  is  malidouslr  and  wilifollr  bnzned.  John- 
son  T.  State,  48  6a.  U7  (5). 

2.  l%e  evidence,  thonrii  entirely  drcnmstantial, 
and  not  showing  with  abaolnte  certainty  the 
guilt  of  the  accnsed,  was  saffldent  to  warrant  the 
verdict  It  evidenuy  flatisfied  the  Jury,  not  only 
beyond  a  reasonable  doubt,  bat  to  the  ezclosion 
of  every  other  rational  hTpotiteris,  that  tbe  ac- 
cnsed committed  the  crime  with  whldi  he  was 
diarged;  and,  the  trial  jndge  having  approved 
their  findlDg,  this  court,  nnder  tbe  establiabed 
rule  applicable  in  such  cases,  will  not  interfere. 

(SyUabns  by  the  Conrt) 

Brror  from  superior  court,  Schley  county; 
Z.  A.  LltUejohn,  Jndge. 

HiUiard  Meeks  was  convicted  of  arson,  and 
brings  error.  AfDrmed. 

J.  B.  WllUama,  for  plaintlfl  In  error.  F.  .\ 
HoQpor,  BdL  Gen.,  and  J.  M.  Tordl,  Atty. 
Got.,  ftv  the  Stata 

FBR  GUBIAM.  Jadgment  affirmed. 


(103  Ga.  CTl) 

UNDERWOOD  v.  STATB. 
(Supreme  Ooart  of  Georgia.  Jxme  16,  1897.) 
Rbvibw  ok  Appbal. 
No  error  of  law  is  complained  of;  the  vodlet 
is  snmorted  by  the  evtdeneet  and  the  conrt  com- 
mitted no  error  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Conrt) 

Error  from  anpralor  court,  Habersham  coun- 
ty; J,  J.  Kimsey,  Judge. 

W.  H.  Underwood  was  convicted  of  crimes 
and  brings  error.  Affirmed. 

Geo.  P.  Erwlu,  tor  i^lalntlfl  la  oxor.  tow- 
ard Thompson,  SoL  Gen.,  for  tbe  State. 

FEB  CURIAM.  Judgment  affirmed. 

(102  Qa.  fiU) 

ZXUAN  ct  aL  V.  GATE  CITT  NAT.  BANK 
et  aL 

(Sopreme  Conrt  of  (3eor^   Jnly  9,  1897.) 
Appeal — Rbvibw— Appointhbkt  of  Rbcsivkb. 
Tbe  grant  of  Injoactions  and  the  appoint- 
ment of  receives  beliig,  to  a  great  extent,  within 


the  Ascretion  of  the  chancellor,  where  the  evi- 
dence is  conflictiBg  Bpon  the  •snbstaqtial  equities 
relied  apon  to  obtain  the  relief  sought,  his  judg- 
ment refusing  an  injunction  and  the  appdntaoaent 
of  a  receiver  will  not  be  disturbed. 
(Syllabus  by  the  Court) 

Brrtu:  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin,  Jndge. 

Action  by  W.  P.  Inman  and  others  against 
the  Gate  City  National  Bank  and  others. 
Judgment  tor  dtfondants,  and  plalntUb  bring 
OTor.  Affinyad. 

ElUs  A  Gray,  for  plaintiffs  In  error.  A. 
Heyman  and  Dorsey,  Brewster  A  HoweU,  for 
defendants  In  «ror. 

PER  ODRIAH.  Jndgmait  affirmed. 

OOBB,  dlsqnaUfled. 


  a«  Ga.  B7» 

GREEN  V.  SMITH. 

(fivffiaoe  Court  of  (Seorgia.   July  6^  1897.) 

Appoiktmbbt  or  Rbobivbb. 
The  question  made  bv  the  record  bi  this  casM 
Is  one  of  discretion;  and  this  not  appearing  to 
have  been  abused  by  the  order  appointiDg  the  re- 
ceiver, with  the  conditions  therein  named,  the 
Judgment  of  the  court  below  la  affirmed. 
(Syilabns  by  tha  Conrt) 

Error  ttom  snperlor  conrt,  Early  coun^. 
H.  0.  Sheffield,  Judge. 

Action  between  Ih  B.  Smith  and  J.  B. 
Greoi.  From  a  judgment  appointing  a  re- 
ceiver. Green  appeals. 

R.  H.  Sheffield,  for  plaintiff  In  error.  B. 
H.  Powell  &  Son,  for  defendant  In  error. 

PBB  CUBIAM.  Judgment  afOrmed. 

aw  Oa.  577) 

SHAW  V.  GEORGIA  RAILROAD  &  BANK- 
ING Oa 

(Sivreme  Court  of  Gewgla.  Jnly  10^  1897.) 
RULBOins— NneuosffCB  —  Gosthibutoet  Hm.!- 

OBROB. 

Without  r^erence  to  any  error  of  law  alleg- 
ed to  have  been  committed  upon  the  trial,  the  en* 
deoce  convicts  the  deceased  of  gross  negligence, 
and  acquits  the  d^endant  company  of  negligence; 
and  the  verdict  of  the  Jury,  being  in  accord  there- 
with, will  not  be  dibtarbel. 
(SyUabns  by  tbe  Conrt) 

Error  ftom  anperlw  cotir^  Newton  eoootyi 
J.  8.  Candler,  Jndge. 

Actton  by  Sarah  Shaw  against  the  (Georgia 
Railroad  ft  Banking  Company.  Judgment  Cor 
defendant,  and  plaintiff  things  error.  Af- 
firm ed, 

B.  W.  Martin  and  E.  V.  Edwards,  for  plain- 
tiff in  error.  Jos.  B.  A  Bryan  Cununing  and 
J.  M.  Pace,  for  defendant  in  orror. 

PER  CURIAM.   Judgment  affirmed. 

FISH.  J,  dl.,uauaed._^,^,^^^^^  GoOgk 
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(in  Oa.  Stt) 

H«LBOD  at  aL  T.  ADAM8. 
(Snprema  Oonrt  of  Qeorgk.  July  9,  1897^ 
OmtPEonn— OoNTRAon— Cbktai:itt— FutK. 

A  contract  whlcb  redtes  the  pendencr  of 
litigation  and  a  settlement  thereof  between  the 
parties,  th^  named,  the  defendant  mider- 

takiog  by  such  contract  to  pay  given  coma  at 
fixed  times  In  execution  of  the  agreement  of  aet- 
tlement,  is  not  void  bccaoae  of  the  omladon  tif 
the  draftsman  of  each  agreement  to  state  the 
name  of  the  person  to  whom  the  obUgatio&  of 
the  contract  is  dae.  Bven  tf  that'  person,  in  riew 
of  the  redtals  contained  In  the  agreement,  was 
donbtfnl,  it  was  snch  •  doabt  aa  could  readllr 
have  been  divelled  br  parol  eridence,  which 
wotdd  havt  been  aAoaJMble  for  that  barpose; 
and  a  jodgmmt  of  a  magistrate  to  the  efCect  that 
snch  an  agreement  was  void  tor  nn certainty  be- 
cause of  the  omission  of  the  name  of  a  payee, 
and  that*  as  a  conseqoence,  ^e  contract  was  in- 
capaUe  <tf  entcwcement^  wm  propsrlr  orermled 
npon  oertiotaiL 
(SyUabos  br  the  Court) 

Error  from  snperior  conrt,  Montgomery 
county;  A.  Herrlngtou,  pro  hac  Judge. 

Action  between  Everett  McLeod  and  others 
and  Franda  Adams.  From  a  Judgment  toe 
the  latter,  the  former  brln;  error.  Afflnued, 

J.  B.  Oeiger,  tor  plaintiffs  In  error.  H.  W. 
QarsweU,  for  defendant  In  error 

PEB  CURIAM.  Jndgmmt  affirmed. 


(lOS  Oa.  BS4> 

OOLLUM  r.  TURNER. 
(Supreme  Court  of  Georgia.  July  20,  1897.) 
JlAuoioos  PaoaaoDTioa— Abbbst  ok  Void  Wa»- 

A  warrant  for  the  arrest  of  a  person,  Issiied 

upon  an  aCadarlt  which  charged  snui  person  with 
bong  "guilty  of  lying  and  misrepresentation,"  la 
void  as  a  crimlDal  prosecution,  and  fM:  tiut  rea- 
son cannot  serve  as  the  basis  for  the  recorery 
of  damages  for  a  malldons  prosecntlon  la  a  suit 
afterwards  Instituted  for  that  purpose  against 
the  person  causing  sndi  warrant  to  issue  by  the 
person  against  whom  It  was  issued;  and  upon 
the  trial  of  such  a  case  it  was  error  for  the  court 
ta  instmct  the  Jory  that  a  prosecution  thus  Insti- 
tuted and  earned  on  could  be  the  bairis  ot  a 
recovery.  Manufacturing  Oo.  T.  Cason,  25  8. 
E.  909,  OS  Ga.  14. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  cotin- 
ty;  T.  W.  Mllner,  Judge. 

Action  by  B.  B.  Turner  agalnat  B.  O.  Ool- 
tam.  Judgment  for  plaintiff.  Defendant 
tarings  error.  Rerersed. 

Bam  P.  Maddcoc.  for  jAalntlff  In  error. 
Jones  St  Hartln,  for  defendant  In  error. 

PEB  CURIAM.   Judgment  rertesed. 


an  Oa.  OBS) 

CHURCHILL  T.  BARCLAY. 
(Bopreme  Oonrt  of  Geot^   May  7,  1897.) 
Bua.  or  BxoBPTioxs  —  Sehvicb  —  Acknowlado- 

M  but — ALTBRATIOy. 

Where,  from  an  Inapectlon  of  a  bill  of  ex- 
ertions, it  appears  that  an  acknowledgment  o( 
sorioe  was  written  in  a  ^ace  located  between 


two  of  several  exhibits  attadwd  to  sodi  US,  thb 
acknowledgment  having  above  It  the  words, 
"Marked  and  exhibited.  P.,"  being  signed  by 
counsel  for  defendant  in  error,  and  pniportiiis  te 
be  an  acknowledgment  of  s^vke  of  **tiie  foreso- 
Ing  bill  of  exceptions,"  and  of  the  Judge's  eestifi- 
cate  thereto,  this  certificate,  bovrevor,  following 
the  acknowiedgmoit,  and  such  acknowledgment 
being  spedfled  in  a  preceding  portion  of  the  bfU 
of  exceptions  Itself  as  "scknowledgment  of  aerv- 
ice  by  counsel,  marked  and  m-Mw**^.  P^" — die 
writ  of  error  will  be  dlsmisBed.  If  tike  ackuowl' 
edgment  was  written  in  the  bill  of  exceptiona  be- 
fore it  was  certified,  as  some  of  the  above-redted 
facts  would  Indicate,  it  coald  not  relate  to  the 
bill  in  a  completed  condition,  and  waa»  tliara- 
fote,  ineffectual  as  an  acknowle^ment  <tf  aerr- 
ice.  If,  however,  the  acknowledgment  waa  in- 
serted in  the  bill  of  exceptions  otter  the  Judlxe's 
certificate  had  been  sigraed,  the  accompaiiTing 
reference  to  and  a^wdfication  of  It  as  an  exhibit, 
even  though  made  inoooently,  were  gnantiiorlaed 
additions,  and  roidered  Hie  entire  Instrnment  a 
nullity,  counsel  having  no  antiiority  to  change  in 
any  manner  nor  to  insat  in  a  bill  (tf  exc^tiom 
any  statement  of  fact  after  the  wme  has  been 
certified  bj  the  judge. 
(Syllabns  by  the  Court) 

Error  from  superior  oonrt;  Walttn  oonnty; 
N.  U  Hntchlns,  Judges 

Action  betweoi  J.  D.  Cfliarchlll  and  O.  O. 
Barclay.  Judgmott  for  the  latter,  and  tbe 
formor  brings  error.  Dtemlssed. 

Arnold  ft  Amc^  for  plaintiff  In  wm:.  Na- 
^or  &  Ooz,  for  defendant  In  wror. 

PER  CUBIAM.  Writ  of  emr  diamlsned. 


on  Oa.  sss) 
WHITB  T.  BUTT,  Judge, 
^uprone  Court  of  Georgia.  Jnne  4,  189T.) 
MAVDAMtrs  TO  Jddob— CEBTirrnre  Bni.  or  B^E- 

OBPTIOHB— NIWLT-DiBOOVBBBD  BVIDBHCn. 

1.  Btoi  If  an  octraordlnary  motion  for  a  nefw 
trial  oovld  be  made  In  vacation,  there  waa,  in  tfae 
present  case,  no  error  In  declining  to  entertain 
the  motion  presented,  nor  does  the  refusal  to  on^ 
tify  the  bill  of  exceptions  complaining  of  sncb  ac- 
tion afford  any  le^^  cause  tor  granting  a  man- 
damus nisi  against  the  indge. 

2.  The  alleged  newly-dlieovered  evidence  iqnQ 
whidi  the  motion  for  a  new  trial  now  brougfat  to 
the  attention  of  this  court  is  based  la  meretf 
lative  to  tbe  case  as  disdoaed  in  the  reooro  hereto- 
fore considered,  and  on|^  not  to  have  produced 
a  different  result.  It  contains  notiiing  nving  to 
this  proceeding  "the  peculiar  characteristic  of  be- 
ing an  extrain^nary  notion,"   Cox  v,  Hillyer, 

etroa.  67. 

(Syllabus  by  the  Court) 

Application  by  Henry  Wblte  for  mandamua 
to  W.  B,  Butt,  Judge,  to  compel  the  signing  of 
a  bill  of  excepticHia  to  the  refusal  of  an  cz- 
traordtnary  motlpn  tfx  a  new  trial.  Welt 
nled. 

a  J.  Thornton,  for  movant 

PER  CURIAM.   Mandamus  ntal  dpilta. 


ditt  Oa.  SM) 

KARR  V.  SUDDBRTB  et  aL 
(Supreme  Court  of  G^rc^.  July  14, 
APPSii^RBVirw— Nbw  TrtaL. 
Nq  error  of  law  being  complained  of,  and 
tbe  evidence  being  oinfllctinfc.then.  waajw^bws 
Digitizea  by  VjOOVIL 


JOHXSOK  T.  OEOBOIA  BAIX^BOAI)  ft  BAinCING  Ca 


of  ffl«etetk>n  tn  oramUiiK  Oie  iDotion  fin  a  nrir 
trial. 

(Srllabvs  bj  the  Conrt) 

Error  from  saperlor  court,  Owlunett  coiml7; 
N.  L.  Hutchlns,  Judff& 

Action  between  J.  R.  Karr  and  J.  H.  Bud* 
derth  and  others.  From  the  Judgmant,  ^cr 
brings  error.  Affirmed. 

a  H.  Brand,  for  plaintiff  In  enor.  T.  M. 

Peeples,  for  defendanta  In  error. 

PBS  CURIAM.  Judgment  afBrmaa, 


(101  Oik  RS) 

GAIN  T.  HHiL  et  aL 
OhqntOM  Court  of  Oeorgla.   Jnlr  8,  18DT.) 
Haw  Trial — SPsairioi.'noNa — NbwlT'Disootbbmd 

BvinxNOB. 

1.  Whm,i&  a  motion  for  a  new  trial,  complaint 
1b  made  of  the  rejection  of  evidence,  me  eTiaence 
repelJed  should  be  stated  in  the  ground  of  the 
motion.  Not  being  admitted,  it  was  not  evideaoe 
In  the  case,  and  could  not  therefore,  be  incor- 
porated in  the  brief  of  endence  filed  upon  the 
motion  for  new  trial;  and  hence,  where  the  evi- 
dence of  the  rejeet'on  of  whldi  complaint  la  made 
does  not  appear  except  hj  reference  to  the  brief 
of  evidence,  it  is  not  so  authenticated  as  to  enable 
this  court  to  review  the  ruling  aileged  to  be  eiro- 
neooa. 

2.  SnflBdent  diligence  was  not  shown  in  the 
effort  to  obtain  the  evidence  alleged  to  bare  been 
newly  discovered,  and  the  verdict  being,  in  the 
absence  of  the  testimony  offered  and  excluded, 
demanded  by  the  evidence,  the  court  did  not  err 
In  directing  a  vndict  for  tba  pl^tllt 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  coimtT; 
W.  H.  Fish.  Judge. 

Action  by  S.  J.  Wn  St  Bro.  against  UtiD. 
Cain,  Jr.  A  rerdlct  was  directed  tm  plaln- 
tlffli,  and  defendant  brings  error.  Affirmed. 

AUen  Fort,  Pearson  EIUIb,  and  B.  F.  Stro- 
ller, for  i^aintlff  in  error.  J.  T.  Hill  and  W. 
S.  Xhtunson,  for  defendants  In  erne. 

FEB  CUBIAM,   Jndgmoit  afflrmed. 

FISH.  J.,  dlsquallfled. 


(in  Gik  674) 

UAUiOBY  et  al.  t.  TTSKTELU 
OBopreme  Court  of  Oeors^.   July  9,  18B7.) 
IsraircTioM— Rbceitbr. 

Under  the  facts  disclosed  by  the  record,  there 
was  no  abuse  of  discretion  in  the  grant  of  tiie 
injunction  and  tlte  appolntmoit  of  a  rec^Ter. 
(ByllabuB  by  the  Court)' 

Error  from  superior  court.  Fulton  eotm^;  J. 
H.  LampUn,  Judge. 

Actim  by  8,  J.  Partell  against  A.  R.  Mai- 
lory  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  bring  error.  Affirmed. 

R.  J.  Jordan  and  B.  L.  0.  Ward,  for  plalntlfCs 
in  error.  Longino  &  GoUghtly  and  Goodwin  & 
Westmoreland,  for  defendant  In  error. 

PBB  CUBIAM.  Judgment  afflrmed. 


    aw  Qa.  B7» 

IfYBRS  tr  BBRNSTBIN. 
(Supreme  Court  of  Qeor^  July  10,  1897.) 

TiTU— DBOURATI01IS--8omOI8HOT  Or  BVIDBMOB. 

1.  Evidence  allowing  that  when  a  defendant  in 
fl.  fa.  delivered  cotton  to  a  wardionseman  he  di- 
rected it  stored  In  the  name  of  his  wife,  and  stat- 
ed that  it  belonged  to  lier,  was,  on  the  trial  of  an 
issue  raised  by  a  claim  interposed  by  the  wife, 
after  the  cotton  had  been  levied  upon  as  the  hos- 
band't  property,  sdmissible  as  a  declaration  ac- 
companying the  act  of  delivery. 

2.  When  this  case  was  before  this  court  at  the 
March  term.  1886  (24  S.  B.  864),  upon  a  writ  of 
error  sued  out  to  the  ruling  In  a  former  trial,  it 
was  held  that  the  evidence  did  not  warrant  a 
verdict  finding  the  property  subject  Substantial- 
ly, the  case  is  the  same  as  before;  the  addition 
to  the  plaintiff's  evidence  found  In  the  record  is 
not  sumdent  to  require  a  dllferent  ruling,  and 
the  court  therefore  committed  no  ciror  in  direct- 
ing a  verdict  for  the  claimant 

(Syllabus       Hie  Court) 

Error  from        eonrt  of  Atbens;  Howell 

Cobb,  Judge. 

An  execution  was  issued  on  application  of 
S.  H.  Myers  against  J.  S.  Bernstein,  and  one 
Story  was  summoned  as  garnishee.  Janie 
S.  Bernstein  Interposed  a  claim  to  the  attach- 
ed fond,  and,  from  a  Judgment  In  her  favw. 
plaintiff  brings  error.  Affirmed. 

B.  S.  Price  and  John  J.  Strickland,  for 
plaintiff  in  error.  H.  O.  Tuck  and  Oeo.  O. 
Thomas,  for  defendant  In  error. 

PBB  CUBIAM.   Judgment  afflrmed. 


(108  Qa.  ffTT) 

JOHNSON  T.  OBOROIA  RAILROAD  ft 

BANKING  CO. 

GEORGIA  RAILROAD  &  BANKING  CO.  v. 
JOHNSON. 

(Supreme  Conrt  of  Georgia.  July  10, 1807.) 

New  Tkial—Discrbtion  ov  Trial  Coobt. 

Under  the  provisions  of  section  S58B  of  the 
CSvil  Code,  the  first  grant  of  a  new  trial  by  a 
trial  Judge,  whether  upon  general  or  spedaJ 
grounds,  will  not  be  disturoed  unless,  upon  look- 
ms  through  tbe  record  of  ihe  entire  case,  it  can  be 
judicially  determined  not  only  that  the  judge  abus- 
ed his  discretion,  but  that  upon  the  record  as  a 
whole,  the  verdict  as  to  each  material  issue  In- 
volved in  the  case  was  demanded  bgr  tht  law  and 
the  evidence. 
(Syllabus  by  the  Conrt) 

Error  from  dty  court  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  betweot  George  Johnson  and  the 
Georgia  Railroad  &  Banking  Company. 
There  was  a  judgment  rendered,  and  the  par- 
ties respectively  brought  error  and  cross  er- 
ror. Affirmed  on  main  bUL  Cross  bill  dis- 
missed. 

H.  C.  Roney.  for  plaintiff  tn  wror.  Joe.  B. 
ft  Bryan  Cmmnlnft  for  dtfendant  in  enor. 

PBR  CURIAM.  Judgment  of  main  bffl  at 
exceptions  affirmed.   Cross  bin  illsiiilsasit 


I    FISH,  J„  dlnnsHflpg 


Digitized  by 


Google 


683 


27  B0UXHBA8IBRN  RBFORTBB. 


(S.C. 


(102  Qa.  B77) 

QUNTItAIi  OF  GBOROIA  BY.  00.  T. 
PLUNKBIT. 

(Snpreme  Conrt  ot  Geoxgla.  Jnlr  10,  1897^ 

PLEinma — Obhbral  Drmubrbb. 

Tbe  declaration  ser  forth  a  cause  of  action, 
and  the  court  did  not      in  overruling  the  gen- 
eral dentuner  filed  br  the  defendant 
(Syllabus  hy  the  Courts 

Error  from  city  court  of  Richmood;  W.  F. 
Vtve,  Judge. 

Action  by  Bmma  Plunkett  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment tor  plaintiff.  Defendant  brings  error. 
Affirmed. 

Bladk  &  Terdery  and  Hamilton  Phinis?, 
for  plaintiff  In  error.  J.  8.  &  W.  T.  Davld- 
Bon,  for  defendant' In  error. 

'PBBl  CURIAM.   Judgment  affirmed. 

(50  8.  a  ItU) 

Bx  parte  EBlfMORE  SHOE  GO.  et  al. 

MERCHANTS  COFFEE  CO.  v.  POSTER 
et  fll. 

(Supreme  Court  of  South  Carolina.  July  21, 
1887.) 

iNIBRTBltTION  — JODQMBNT  IN  KbM  —  RlOHTS  OF 
CRBDITOHB,Or  DlFPJ[»BNT  FAUTIEBj 

1.  Persons  seeking  to  establish  an  equitable 
lien  over  tunds  sought  to  be  .distribated  in  a  cause 
mar  intervene  therein. 

2.  A  decree  in  a  so^t  by  creditors  agaioat  the 
dditor  and  a  corporation  uiat  certain  goods  were 
the  property  of  a  debtor,  arid  subject  to  bis  debts. 
Is  a  judgment  in  rem,  binding  on  the.  creditors  of 
the  'torporatlon,' 

3.  There  being  f.  prior  coudusive  decree  that 
property  waa  that,  of  an  ijidiTidoal,  and  not  of  a 
co^poratidn.'-cteditora  of  die  corporation  canuot 
complain  of  a  decree  which  allows  them  to  share 
in  the  proceeds  .with  the  creditors  of  the  indi- 
Tidnal,  but  denies  them  a  superior  equl^. 

A-Ppeal  from  common  picas  circuit  court 
of  Greenville  county;  I.  I>.  Wltherspoon, 
Judge. 

The  Kenmore  Shoe  Company  and  others  In- 
tervened in  the  caose  of  the  Merchants'  Cof- 
fee Company  a^nst  J.  A.  Foster  &  Co.  and 
othera.  From  the  decriee,  iutervenera  appeal. 

The  decree  of  the  .circuit  ^vit  is  as  fol- 

"This  case  was'  beard  by  nie-  at  the  No- 
vember term,  1896,  of  the  court  of  common 
pleas '  for  said  county'  arid  state,  upon  ex- 
ceptlons  t6  the  report  of  B.  M.  Shiiman,  spe- 
cial referee.  The  facts  of  the  case,  as  gath- 
ered from  the  report  of  tbe  referee  and 
the  evidence  In  the  'case,  are  as  follows: 
The  defendant  W.  S.  Good  was  during  the 
fall  of  the  year  1895  engaged  In  the  business 
of  a  merchant,  doing  business  In  his  own 
name  at  Marietta,  county  and  state  afore- 
^id,  and  also  as.  a  member  of  the  firm  of 
J.  A.'.Foeter  &  €o^  a  corpartnershlp  doing 
business  In  Greenville  city,  county  and  state 
aforesaid,  which  co-partners^p  vo^  com- 


posed of  one  J.  A.  Foster  and  the  said  W. 
S.  Good.  The  said  J.  A.  Foster  ft  Co.  be- 
gan business  August  8,  1895,  and  went  ont 
of  business,  by  reason  of  the  foreclosure  of  a 
mortgage  ffriiiting  over  their  sto^  of  goods, 
on  December  16^  1895.  The  said  W.  S.  Good, 
during  the  summer  of  1895,  executed  & 
chattel  mortgage  over  his  Marietta  stodc  of 
goods  to  his  wife,  Nannie  J.  Good,  to  secure 
an  alleged  Indebtedness  of  one  thousand 
dollars,  which  mortgage  was  recorded  on 

  day  of  October,  1396;  and  on  the  28th 

day  of  December,  1895,  the  s^d  W.  8.  Good 
turned  over  to  the  said  Nannie  J.  Good  tbe 
said  Marietta  stock  of  goods  under  a  bill  of 
sale  of  that  date.  The  alleged  W.  S.  Good 
Company  received  its  cerUflcate  of  charter 
on  the  let  day  of  January,  1896.  The  pur- 
pose of  the  alleged  corporation  was  that  of 
trading,  buying,  and  selling  goods  and  mer- 
chandise. The  said  alleged  cwporatlon  waa 
capitalized  at  three  thousand  dollars;  the 
capital  stock  consisting  of  thirty  shares  at 
one  hondred  dollars  per  share.  The  said 
Nannie  J.  Good  was  the  alleged  principal 
stockholder  in  tbe  said  corporation,  she  hav- 
ing taken,  as  It  was  claimed,  twenty-elglit 
shares  of  stock;  and  the'  said  W.  S.  Good  ]s 
alleged  to  have  taken  one  share  therein,  and 
one  Sammons  also  one  share  therein.  Ac- 
cording to  the  repOTt  of  the  referee,— and  aa 
to  this  no  exception  has  been  taken,-Hieitfaer 
the  said  W.  S.  Good  nor  the  said  Sammons 
paid  any  money  for  their  said  shares.  Tbe 
said  Nannie  J.  Good  claimed  that  the  cw- 
sKIeratlon  for  her  twenty-etght  shares  of 
said  stock  waa  the  Marietta  stock  of  goods, 
which  she  claims  to  have  gotten  from  her 
husband,  W.  8.  Good,  and  which  she  claims 
to  have  put  Into  the  stock  of  the  alleged  W. 
S.  Good  Company;  and  also  one  thousand  dol- 
lars Ip  cash,  which  she  claims  to  have  put  In 
said  company  In  paymmt  of  her  said  shares  oC 
stock.  The  said  Nannie  J.  Good  was  the 
alleged.  .  PFseldent  ot  sal0  cwporatkm,  and 
the  said  W.  8.  Good  was  Its  alleged  secretary 
and  treasurer  and  business  manager, 
said  Marietta  stock  of  ^ds  put  Into  the 
alleged  W.  S.  Good  Ooinpany  was  supple- 
mented by  other  stock,  and  this  stodE  -was 
sold  from  tkne  to  time,-  aifd  replenished  with 
other  stock.  W.  S.  Good  having  testified,  in 
this  case  tiiat  when  he  sold  goods  put  Into 
the  W.  S.  Good  Company  by  Mrs.  Nannie 
J.  Good,  the  proceeds  of  such  sale  went  Into 
the  business  of  s&id  company,  Just  as  the 
proceeds  ifrom  the  sale  of  any  other  goods 
alleged  to  belong  to  the  said  W.  8.  Good 
Company.  On  the  '12th  day  of  Febmary, 
1896,  while  the  said  alleged  corporation  waa 
engaged  in  business,  tbe  principal  action 
herein  was  begun  by  plaintiffs  ther^n  on 
behalf  of  themselves  and  all  other  creditws 
of  the  said  J.  A.  Foster  &  Oo.  and  tbe  said 
W.  S.  Good,  in  an  action  tor  goods  sold  and 
delivered. to  J.  A.  Foster  ft  Oo.  .between  Sep* 
tember  21  and  November  4,  1895,  against 
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bS»  IndinOiiftl  capacltr.  and  the  Bald  W.  8. 
Good  Oompanj  and  Nannie  J.  Good.  In  the 
sold  action  plalntUh  asked  tlmt  the  transfer 
of  propoly  ftwm  said  W.  S.  Good  to  said 
Nannie  X  Good— being  the  Marietta  BtotA 
of  goods— be  declared  frandnlait  and  TOtd 
as  against  the  creditors  of  W.  8.  Good  and 
J.  Foster  &  Co.;  and  also  to  have  the  inop- 
erty  of  the  said  W.  S.  Good  Company  declared 
the  iffoper^  of  the  said  W.  S.  Good,  It  be- 
ing allied  tQT  the  plalntlftB  tiiat  the  transfer 
of  said  ptopwty  to  the  said  Nannie  J.  Good 
and  the  formation  of  the  said  corporation 
were  all  d<me  for  the  purpose  and  with  the 
Intratlon  of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  said  W.  S.  Good  and  the 
said  J.  A.  Foster  &  Ca;  and  that  the  prop- 
erty of  said  alleged  corporation  was  in  fact 
and  reality  tiie  property  <tf  W.  &  Good, 
cloaked  ■  and  covered  Iqr  the  name  of  said 
comKHratlon,  In  order  to  defeat  and  defraud 
his  creditors.  It  was  also  alleged  In  para- 
grwh  14  of  plaintiffs*  first  cause  of  action, 
and  paragraph  16  of  the  second  cause  of 
action,  that  the  said  W.  8.  Good  Company, 
as  plaintiffs  are  Informed  and  bellere,  Is 
daily  selling  and  dlspoelng  of  the  property 
alleged  to  belong  to  it,  and  since  hs  alleged 
organization  has  contracted  an  Indebtedness 
of  something  over  six  hundred  dollars,'  and 
Oils  was  denied  by  defendants  in  their  an- 
swer. The  said  complaint  also  asked  that 
the  defendant  W.  8.  Gkiod  Company  be  en- 
Jcdned  fnnn  sdllng,  dl^MMdng  of ,  w  In  any  way 
Intwf erlng  with  the  said  stodc  of  goods  <x  the 
assets  of  said  W.  8.  Good  Company  until 
the  fnrOier  order  of  this  court  Also  asked 
for  the  appointment  of  a  receiver,  and  that 
all  creditors  of  the  said  W.  8.  Good  and 
J.  A.  Foster  St  Co.  be  called  in,  and  allowed 
to  prove  tbtir  claims  in  this  Action.  An  or- 
der tar  temporary  Injunction  was  also  had, 
and  served  with  a  co/py  of  the  pleadings. 
Said  Injunction  was  never  dissolved,  but  the 
alleged  W.  8.  Good  Cinupany  was  allowed  to 
resume  business  upon  the  execution  of  a 

bond,  which  It  did,  and  on  the    day 

of  February,  1896,  the  said  alleged  W.  8. 
Good  Company  resumed  business  and  con- 
tinued until  the  final  order  herein.  The  is- 
sues In  the  said  case  were  referred  to  the 
mast^  tor  said  connty  and  state,  to  take 
tbe  testimony  and  report  the  same  to  this 
court,  ^e  case  was  heard  by  his  honor, 
Judge  Jos.  H.  Earle,  who  on  the  SQx  day 
of  April.  1896,  pronounced  the  decree  In.  said 
cause.  In  which  be  sustained  the  action  of 
plaintiffs,  holding  that  all  of  the  allegations 
alwve  nolsd  were  sustained  by  the  evidence 
In  the  cause,  and  adjndged  that  the  vxop- 
erty  transferred  by  the  siUd  W.  8.  Good  to 
tbe  said  N.  3.  Good  was  transferred  with- 
out valuable  consideration,  and  with  the 
intention  to  binder,  delay,  and  defraud  his 
creditors;  that  tbe  said  corporation  was 
formed  with  a  like  intent;  that  tbe  value  of 
the  stodi  of  goods  put  in  the  alleged  cor- 
poration by  Nannie  J.  Good,  known  as  the 


Idarletta  etoc^  of  goods,'  was  twelve  hun^ 
dred  dollars;  that  the  said  Nannie  3.  Good 
did  not  put  Into  tbe  alleged  W.  8.  Good  Com- 
pany the  amount  of  money  claimed,  by  her; 
that.  If  she  put  any  money  in  the  said  W. 
8.  Giood  Company,  she  would  have  the  right 
to  isrove  tbe  amount^  and  recoter  the  same, 
as  any  other  creditor  «f  the  said  W.  8. 
Good  or  J.  A.  Foster  A  Co.  He  further  says: 
*I  find  and  deoree  the  stock  of  goods  and  as- 
sets alleged  to  belong  to  the  W.  8.  Good 
Company  to  be  the  property  of  the  defendant 
W.  8.  Gtood,  and  subject  to  his  debts.'  His 
honor  appointed  a  receive  of  the  assets  of 
J.  A.  Foster  ft  Co.,  W.  8.  Good,  and  the 
alleged  W.  8.  Good  Company,  and  author- 
ised and  required  him  to  take  Immediate 
possession  of  said  assets,  convert  the  same 
into  cash,  and  hcM  the  same  subject  to  the 
further  order  of  the  court  He  slso  directed 
and  decreed  that  all  of  the  creditors  of  the 
said  W.  a.  Good  and  J.  A.  Foster  &  Go. 
be  allowed  to  come  forward,  and  establish 
their  claims  btfore  tbe  mastor  of  this  court 
vrtio  than  call  tipon  than  so  to  do  by  ad- 
vertlBlng  the  same;  and  that  they  be  paid 
their  respective  claims  out  of  tbe  funds  here- 
in provided  for  as  the  law  directs.  He  also 
referred  It  to  the  master  to  ascertain  and 
report  what  would  be  a  reasonable  fee  to 
be  paid  out  of  the  said  estate  for  the  attor- 
neys for  the  plalntlfb  of  rec(vd  In  the  said 
case.  The  receiver  Immediately  took  posses- 
sion of  the  said  property,  sold  the  stock  of 
goods,  and  collected  certain  accounts,  all  of 
which,  as  steted  l^-  the  reforee,  amounted 
to  between  ^even  and  twelve  hundred  dol- 
lars, and  the  same  Is  now  in  his  hands.  A 
notice  has  been  published,  requiring  the 
creditors  of  the  said  W.  8.  Good  and  J.  A. 
Foster  ft  Go.  and  the  alleged  W.  8.  Good 
Company  to  estaUIsh  their  claims  before 
D.  P.  Yemer,  master;  and  all  of  said  parties 
have  proven  claims. before  said  master,  as 
appears  by  his  report  herein,  and  the  report 
of  the  referee,  to  which  there  Is  no  excep- 
tion. On  June  6,  1896,  the  Koimore  8hoe 
Company  filed  a  petition  in  behalf  of  them- 
selves and  all  other  creditors  of  said  W.  8. 
Good  Company,  asking  to  Intwvene  In  said 
cause,  alleging  that  they  are  creditors  of 
the  said  W.  8.  Good  Company,  and  that  said 
corporation  was  duly  created  and  organised 
according  to  law,  and  that  it  reixirted  said 
organisation  to  petitioners  and  other  credit- 
ors of  the  same,  and  that  it  had  a  capital 
stock  of  three  thousand  dollars,  and  that 
upon  the  faith  of  this  organisation  and  re- 
port the  petitioners  and  said  other  credit- 
ors sold  said  cOTporatlon  goods  as  steted 
in  said  petition.  The  petitlonen  claim  that 
the  creditors  of  W.  S.  Good  Company  are 
entitled  to  priority  of  payment  In  tiie  dis- 
tribution of  the  assets  of  the  W.  8.  Good 
Company;  that  Is  to  say.  the  Eenmore  Shoe 
Company  allied  tiiat  they  K»ld  a  bill 
amounting  to  one  hundred  and  six  and  nine- 
ty-five tme-hundredths  dollars  on  February 
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ISDd  Wm.  T.  Beldler  ft  Oo.  sold  tbelr 
goods,  as  they  allied,  betveen  Febnuur 
4  and  Febniary  28»  1896;  Dodson  cUdms  to 
hare  sold  bis  goods  on  Uarcb  21,  1896; 
Helnts  dalms  to  bare  sold  bis  on  Jannair 
80th,  and  Harris  on  tbe  2d  dar  of  Jannary, 
1800.  In  his'  report  of  dahna  the  ^  master 
s^:  Tbs  following  were  proren  'against 
tbe  W.  &  Qood  Oompany.'  Then  follow 
tbe  names  of  the  parties,  and  the  amomit, 
aggr^ting  one  thpusand  three  hnndred  and 
sixty-eight  **/ifo  ddlaia.  Tbe  mast»  also 
aayn  In  bis  report  on  claims,  to  which  there 
are  no  exceptions:  'After  the  abore  claims 
were  proven  (among  which  woe  the  datans 
of  petltlonera  and  those  hi  like  pll^t  and 
condltkm,  as  they  all^),  a  contest  arose 
as  to  the  disposition  of  the  fnnds  In  the 
bands  of  the  recelrer  ajiidlcable  to  these 
claims.  In  this  contest  the  right  of  R.  O. 
Foster,  one  of  the  dainuints,  Is  InvolTed, 
and,  being  related  by  blood  to  the  master, 
It  was  agreed  amongst  the  parties  that  all 
matters  Involred  In  this  contest  sbonld  t>e 
tried  before  B.  H.  Sbnman,  special  referee.* 
And  by  order  of  this  conrt  said  B.  M. 
Sbnman,  Esq.,  was  snbstltnted.  Tbe  said 
referee  held  a  reference,  and  took  tbe  testi- 
mony In  this  proceeding,  and  submitted  his 
report,  to  wblcb  reference  Is  hereby  cniTed, 
In  whtcb  be  reports  adversely  to  tbe  priori^ 
of  the  claims  of  petitioners,  recommending 
that  thefr  petitions  be  dismissed;  and  recom- 
mending fortbOT  that  tbe  said  petitioners 
share  rataUy  with  the  ^th^  creditors  of  the 
said  W.  S.  Good.  I  concur  with  the  special 
referee  In  his  conclusion  that  the  petitionee 
had  the  right  to  intervene  in  this  action. 

"Petitioners  except  upon  various  grounds, 
refereaice  to  which  is  hereby  craved,  and  which 
brings  Into  view  the  conclusion  arrived  at  by 
the  referee,  and  which  rtOses  practically  tbe 
qoesclon  whether  or  not  petitioners  are  enti- 
tled to  any  priori^  over  the  general  creditors 
of  W.  S.  Good  by  reason  of  their  being,  as  they 
allege,  creditors  of  the  W.  S.  Good  Company, 
a  corporation,  so  they  conteod,  and  therefore 
having  an  equitable  Uen  upon  the  assets  of  said 
corporation,  which,  as  they  contend,  gives 
them  a  priority  as  to  said  assets  over  the  gen- 
eral credltora  of  W.  S.  Good  and  J.  A.  Fos- 
ter &  Co.  In  the  distribution  of  tbe  moneys  In 
the  hands  of  the  receiver  derived  from  said 
assets.  Where  a  coriraratlon  has  been  formed 
regularly  and  without  fraud  or  fraudulent 
purpose,  and  where  It  has  acquired  its  property 
bona  flde  and  for  value,  as  against  the  said 
corporation,  the  position  of  tbe  petitioners  Is 
correct  Humma  v,  Potomac  Co.,  8  Pet  281; 
Sanger  v.  Tipton,  91  TT.  S.  56.  I  do  not  think, 
however,  that  tbe  doctrine  contended  for  by 
the  petitioners  has  any  application  to  this  case. 
There  can  be  no  doubt  of  the  fact  that  If  pe- 
titioners bad  been  formal  parties  to  the  record 
In  tbe  Merchants*  Coffee  Oompany  case,  th^ 
would  be  bound  by  tbe  dedslim  therein.  Not 
baring  been  formal  parties,  however,  what 
effect  has  Judge  Earle's  decree  upon  their 


rights,  and  to  what  extent 
thereby?  This  qnestlon  meets  ns  at  On  ▼oty 
tfaresbdd  of  the  conslderatton  of  this  gsk 
•Where  tbe  court  has  Jurisdiction  of  the  rem, 
tts  decree  In  rem  iQHm  llwdiancter  or  stBtoa 
of  the  BuhJect-matter  la  binding,  not  only  on 
the  parties  uid  thdr  jiriTlei,  bot  also  vgaa  an 
persons  who  might  have  MSiiUd  an  Inter- 
est Owreln.'  6  Am.  ft  Stag.  lUae.  Iav»  v.  885; 
1  Oreenl  Br.  BBS;  Freen.  Jodgm.  I  a08L 
Says  Judge  Vneamn,  bi  the  section  qnoted: 
'Perhaps  the  most  conect,  as  well  as  tbe  most 
condse,  definition  anywhere  given  of  a  Jndg- 
meat  In  rem  la  that  to  be  fOnnd  hi  Smttli'B 
Leadbiff  Oaseit  namdy:  Tbat  It  Is  an  aOfu- 
dl  cation  upon  the  status  of  some  particular 
subject-matter  by  a  tribunal  having  competexit 
anthwlty  for  duU  pnrpoee^  depoidlng  for  its 
effect  on  this  j^dple:  that  It  Is  a  *^Bolenin 
declaration  proceeding  from  an  accredited 
quarter  concerning  tbe  status  of  tbe  thins  ad- 
judicated upon,  which  very  declaration  oper- 
ate accordingly  qpcm  the  Btatas  of  the  ^Sng 
adjudicated  iqkhi,  and  Ipso  facto  tenden  it 
sudi  as  It  Is  Oierelv  dedaied  to  be."'  Say* 
12  Am.  ft  Bog.  ahic.  Law,  p.  Itt:  'A  distinc- 
tion msy  be  noticed  between  Unse  Judgnunts 
which  Incidentally  estaUIsh  r^tatkn.  cns- 
tom,  a  puUlc  ferry,  and  matters  ot  the  Uke 
character,  and  Judgments  strictly  In  reUL  Tba 
latter  bind  third  persons.  They  are  cooolusiva 
evidence  against  all  the  world.*  (Citing  cases.) 
So,  then,  this  Judgment  oi  Judge  Elsritfs,  be- 
ll^ undoubtedly  a  Judgment  In  rem,  as  ad* 
mltted  by  the  coonsd  for  petitioners,  boond 
not  only  the  parties  to  tbe  record,  but  the  whde 
world,  as  to  matters  there  adjudicated,  in  so  far 
as  plalntlfFs  and  those  in  llln  idlgbt  and  con* 
dltlon  wlQi  them  were  ctmcemed.  State  t. 
Chester  L.  B.  Co.,  13  B.  a  809;  Hnntlnffton 
V.  Saunders,  120  U.  S.  78,  7  Si^.  Ot  366; 
Phll^  v.  Sedgwldt,  95  n.  S.  8;  Trust  Oo.  t. 
Sedgwldt,  97  U.  S.  8M.  Oonnsd  for  pstl- 
tloners,  In  their  argument  before  me,  conceded 
this,  and  admitted  that  tiMy  did  not  qnestloa 
In  the  tesst  any  fact  or  condusbu  decreed  bj 
Judge  Earle  in  tbe  prindpal  case.  If  this  be 
true,  tbdi  they  are  bound  that  tbe  alleged 
corporation  was  a  nullity,  and  that  Its  assets 
were  really  the  property  of  W.  S.  Good,  and 
subject  to  his  debts.  Also  they  are  bound  by 
hiB  decree  In  which  he  orders  the  appdntment 
of  a  recdver  for  said  assets,  and  tbe  distribu- 
tion thereof  among  the  creditors  of  W.  8. 
Gtood,  which  Indndea,  of  course.  In  the  light 
of  Judge  Earle's  decree,  the  creditors  of  J.  A. 
Fosto-  &  Co.  and  Oie  W.  S.  Good  Oompany. 
Petitioners  cannot  hope  to  succeed  In  didr 
contentions  without  seeking  to  reverse  the 
Judgment  of  Judge  Barle  In  these  particulars, 
and  this,  under  the  well-established  authoritlfa, 
I  cannot  do.  But,  conceding  that  the  said  cor- 
porattoD  was  valid  as  to  the  petitioners,  t  am 
satisfied  that  the  conclusion  oi  referee,  from 
this  view  of  the  case,  is  correct  He  says: 
Tbat  pari  of  the  decree  of  his  honor,  Judge 
Earle,  holding  the  fratululoit  character  of  the 
transf^  of  said  property,  and  the  fraudulent 
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porpow  m  the  creation  of  said  cnpomtkn,  and 
holding  that  iaid  corporation  was  really  laSd 

W.  &  Good,  has  not  been  qneatkmed  by  pett- 
tlonaa.  Tfaegr  are  bound  tberdQr.'  Am  acalnat 
ttie  plalntlfls  and  the  credltora  represented  tqr 
them,  said  corporation  was  a  nullity,  and  the 
said  transfer  of  property  was  void.  As  to 
them,  Qm  title  of  tiie  property  nerar  changed, 
and  the  business  of  said  corporation  was  the 
butfness  of  said  W.  8.  Good,  and  the  property 
held  by  the  corporation  was  his  property. 
Conceding  that  the  petltlonws,  as  against  said 
cfvporatlim,  hare  the  right.  If  they  so  tfect,  to 
Insist  that  said  corporation  and  property  were 
as  they  appear  to  be —that  It  was  a  genuine 
coipOTation,  and  said  property  was  owned  by 
It,— they  have  not  this  right  as  against  Qw 
plaintiffs  and  creditors  represented  by  them. 
Booth  T.  Bonce,  83  N.  T.  130;  2  Cook,  Stock, 
Stockh.  &  Corp.  Law,  9  671.  It  is  familiar 
law  that,  whQ«  property  has  been  transfer- 
red with  Int^tloD  to  defraad  creditors,  the 
creditors  may  pursue  It  Into  whoseBoever 
hands  It  may  be  found,  except  In  the  hands  of 
a  bona  fide  purchaser  for  value  without  notice. 
Bump.  Fraud.  Conv.  pp.  229-231.  And  where 
a  secret  trust  exists  In  favor  of  a  debtor,  his 
creditors  have  a  right  to  bare  the  trust  de- 
clared a  resulting  trust,  and  to  have  the  prop- 
erty sold,  and  applied  to  their  debts.  Brown 
T.  McDonald,  1  Hill,  Bq.  2»7;  10  Am.  &  Kng. 
Bdc.  Law,  23;  3  Pom.  Eg.  Jur.  {  1067.  The 
creditors  lu  all  such  cases  have  an  equity  to 
pursue  the  property,  and  have  the  holders  of 
the  legal  title  declared  trustees  A>r  their  bene- 
fit In  such  cases  their  rights  cannot  be  Im- 
paired or  defeated  except  by  bona  fide  pur- 
chasers for  value  without  notice.  2  Fom.  Eq. 
Jnr.  i  841;  Bump,  Fraud.  Conv.  pp.  229-231. 
As  I  understand,  the  petitioners  do  not  claim 
to  be  bona  fide  purcbasera  for  value  without 
notice.  So,  then.  In  this  case,  Inasmuch  as 
Judge  Earle  has  found,  and  petltlonera  do  not 
and  cannot  question  such  finding,  that  at  the 
very  beginning  of  the  career  of  said  alleged 
corporation  Its  stock  was  the  property  of  the 
said  W.  S.  Good,  the  creditors  of  the  said  W. 
S.  Good  had  the  right  at  that  time  to  have  said 
property  applied  to  the  payment  of  their  debts, 
nelr  equlttea,  therefore,  existed,  not  from  the 
time  the  receiver  was  appointed,  but  from  the 
very  beginning  of  the  existence  of  the  said 
allied  W.  S.  Good  Company  as  a  corporation. 
So,  then,  the  general  creditors  of  W.  S.  Good 
had  the  right  to  follow  and  pursue  the  said 
property  Into  whosesoevar  hands  It  might  be 
except  in  the  hands  of  a  bona  fide  purcbasw 
for  value  and  without  noUce,  as  held  by  the 
above  authorities. 

"There  Is  no  evidence  that  the  petitioners 
dealt  with  the  alleged  corjxKatlon  upon  the 
inducements  held  out  by  Its  charter  under 
which  It  claims  to  have  operated.  None  ot 
said  petitioners  were  examined.  They  did  not 
pretend  to  tell  how,  or  under  what  circum- 
stances, they  sold  their  goods,  nor  whether  or 
not  tbejr  knew  of  the  alleged  ttaod. 


conrt  cannot  assnme  tUa.  Conceding  tbat  pe- 
tltlooers  have  an  eqidtable  lien  on  prop- 
extj  of  said  corporation,  their  eqalty  la  not 
superior  to  the  prior  equities  aC  the  creditors 
ot  said  W.  &  Good;  and,  aa  stated  hj  the 
referee,  where  the  eqidties  ore  equal,  those 
that  are  first  In  point  ot  ttme  must  prevail.  1 
Pom.  Bq.  Jur,  pp.  786,  741,  756.  The  petitioo- 
ing  creditors  claim  that  they  are  at  least  en- 
titled to  prlwl^  aa  to  the  ptofiertj  acquired 
by  the  W.  S.  Good  Company  fonn  other 
sources  than  the  Marietta  8to(^  of  goods,  con- 
tributed by  W.  a.  Good  to  the  W.  S.  Gkmd  cor- 
poration. The  Marietta  stock,  contributed  by 
W.  S.  Good  to  the  capital  stock  of  the  W.  S. 
Good  Company,  was  mixed  with  other  goods, 
and  the  proceeds  of  the  sale  of  said  stock  was 
used  by  aald  ovpcHation  to  buy  other  gdods. 
Undtf  these  circumstances  it  la  Impracticable, 
with  any  d^ree  of  certainty,  to  eliminate  the 
Marietta  stock  of  goods  from  the  othor  goods 
tonnd  by  the  receiver  In  the  poesesslon  of  W. 
S.  Good  Company.  It  would  be  the  result  of 
mere  speculation  to  attempt  such  a  division  oC 
the  stock  of  goods,  as  shown  by  the  testimony 
of  the  rec^w. 

"The  t^th  exception  of  tlie  petitioning  cred- 
itors to  the  report  alleges  that  the  fee  of  three 
hundred  dollats  recommended  by  tbe  referee 
to  be  paid  plaintlfCa*  attonuTS  out  of  the  fund 
In  court  Is  excessive.  I  agree  with  the  referee 
tbat  plalntlfls'  attorneys  are  entitled  to  a  rea- 
sMiable  fee,  but  the  amount  of  such  fee,  with 
out  reference  to  the  valuable  slices  raider 
ed  by  said  attorneys,  should  be  estimated  with 
reference  to  the  amount  of  the  fund  tirought 
Into  court  for  the  b^eflt  of  creditors.  Tlie 
amount  of  the  fund  brought  Into  court  is  be- 
tween eleven  and  twelve  hundred  dollars. 
The  claims  established  before  the  master 
amount  to  three  thousand  one  hundred  and 
ninety-five  and  "/loo  dollars.  In  this  view 
of  the  matter,  and  as  the  fund  for  dlstrlbutloii 
will  be  decreased  by  costs  and  the  fees  <rf  the 
receiver,  I  conclude  that  a  fee  of  two  hondred 
dollars  would  be  as  much  as  the  court  should 
direct  to  be  paid  out  of  said  fund.  To  this 
extent  It  Is  hereby  ordered  and  adjudged  ttiat 
the  referee's  r^rt  be  modified.  Harlog  held 
that  tbe  petitimers  were  entitled  to  Intoraie 
m  the  above-entitled  action,  the  referee  recom- 
mends that  the  petition  t>e  dismissed  as  to 
petitioners*  daim  of  priority  In  the  distribu- 
tion of  the  fund  in  court.  I  concur  in  the 
referee's  conclusion  that  the  petitioners'  claims 
are  not  entitled  to  inioilty  is  based  upon  sound 
principles  of  equity.  It  is  ordered  and  ad- 
Judged  tiiat  each  of  the  exceptions  of  the 
plaintllTs  and  of  the  petitioning  creditors  to  the 
referee's  report,  except  as  to  ^  the  fee  to  be  al- 
lowed plaintiffs'  attorneys,  be  overruled.  It' 
is  further  ordered  and  adjudged  that  the  ref- 
eree's report  herein,  except  as  to  the  amount 
of  said  fee,  be  confirmed,  and  made  the  Judg- 
ment of  this  court.  It  Is  further  ordered  that, 
after  paying  such  costs  as  are  allowed  law. 
Including  the  reoelTer's  fees,  the  xu^vsi,  J<Ab 
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H.  Borle,  do  pay  out  and  dlstribnte  tlie  fund 
In  his  hands  ratably  among  Uie  eredltiKt  Vim 
hare  established  their  claims,  as  reoommended 
hy  the  vpedal  referee." 

Haynswortb  &  Parker  (Cothran,  Wells,  An- 
sel &  Cotiiran,  of  counsel),  for  appellants.  J. 
A.  McCalloDgb  and  J.  OL  J'elMai,  for  reqKuid- 
ents. 

JONE6,  J.  The  facts  at  the  case  are  fnlly 
set  out  hi  the-decree  of  the  drcult  conrt,  which, 
with  the  exoeptidis  thereto,  appear  tn  the  offi- 
cial report.  The  decree  of  the  circuit  court  la 
satl8factoi7  to  tiila  oonrt,  and  Uttle  can  be 
added  In  support  of  Its  cmcloslons.  The  tight 
of  the  petltliniers  to  tntorrene  In  the  principal 
cause  cannot  be.  doubted.  Inasmuch  as.  they 
seek  to  establish  an  equitable  Ilea  over  the 
foi^  which  Is  sought  to  be  ^trlbuted  In  the 
principal  cause.  The  coptroTersy  hoe  Is  over 
a  fund  of  about  $1,200,  realized  from  a  sale  of 
a  stock  ot  merchandise  found  .In  the  poasesBlon 
of  the  W,  &  Gtood  Company,  a  corptnation, 
chartered  to  carry  4m  a  mercantile  business. 
The  contest  is  between  the  creditors  of  the 
corporatlwi  as  one  dais,  whose  claims  aggre- 
gate $1,876.39,  and  tb6  creditors  of  J.  A.  Fos- 
ter &  Co.,  a  partnership  of  which  W.  S.  Good 
was  a  member,  another  class,  whose  claims 
agKiWto  92,217.80.  W.  W.  Good  was  a  stock- 
holder In  the  W.  S.  Good  Onnpany,  and  Its 
manager.  The  creditors  of  the  partnership 
claimed  the  fund  on  the  ground  that  the  stock 
from  which  It  was  realized  was  the.  property 
of  W.  8.  Good,  and  therefore  applicable  to  the 
debts  of  the  partnership  of  which  he  was  a 
member,  while  the  creditors  of  the  corporation 
claim  an  equitable  right  to  tiK  fund  as  cor^ 
porate  pn^erty,  capital  stock,,  and  liable  for 
the  paymmt  <tf  the  debts  of  tiie  corporation. 
In  the  main  cause,  to  which  the  corporation 
was  a  party.  Judge  Barle  decreed  that  the 
stock  of  goods  and  assets  alleged  to  belong  to 
the  W.  9.  Good  Oompany  corporation  were  the 
property  of  W.  S.  Good,  and  subject  to  his 
debts.  This  was  a  Judgment  In  r«n  binding 
on  the  corporation  and  Its  creditors,  and  no 
appeal  has  been  ta£^  ther^rcnn.  It  Is  there- 
f(n«  final  and  coocludTe  as  to  the  status  of 
the  iproperty-  in  dispute^  Therrfore,  as  It 
seems  to  us,  the  question  is  not  which  class  of 
creditors  has  the  superior  equity  over  the  prop- 
erty of  a  corporation,— the  creditors  of  tlie  cor- 
poration, or  the  creditors  of  an  IndlTidual, 
claiming  a  prior  equl^  over  the  corporation's 
property.  It  being  finally  determined  that  the 
property  in  question  Is  not  the  property  of  the 
corporation,  but  the 'property  of  W.  S.  Good, 
the  real  question  was  whether  the  credltws  of 
the  corporatkm  had  any  equity  at  all  as  to 
the  property  (tf  W.  S.  Good  as  against  his  hi- 
divldual  creditors.  The  circuit  decree  allows 
the  creditors  of  the  corporation  to  share  with 
the  creditors  of  W.  a  Good  in  the  distribution 
of  the  fund.  The  creditors  of  the  corporation 
have  no  right  to  complain,  since  Qu  decree  Is 


mwB  favorable  to  them  flian  It  might  have 
been,  and  the  creditors  of  W.  S.  Good  hare  not 
questioned  the  decree  tn  this  r^aid.  Under 
the  view  we  take  of  the  case,  we  are  not  OSs- 
posed  to  disturb  the  conclusion  of  the  drenit 
Judge  as  to  the  fee  which  he  adjudges  to  be 
paid  to  plalntUfs'  attorneys  In  the  main  cause 
The  Judgment  of  the  circuit  court  Is  »nwni^ 


<w  s.  c.  toy 

FREEMAN  et  sL  t.  BAILEY,  Probate  Jnd«e. 
et  al. 

(Sapreme  Court  of  South  OaroUna.  Aug.  20, 

1897.) 

Trusts  —  Eviqbncb  —  Pbohisbost  Ndtbs — Boha 

FlUB  PU&CHASBBS— ELBCTIUN  OF  REMBDJBa. 

1.  The  books  of  acconnt  of  an  absconding  pro- 
bate judge,  showing  that  certain  funds  in  his 
hands  as  trustee  were  used  to  porchase  certain 
Dotes,  are  admissible  to  prove  that  fact,  even  al- 
though not  admissible  to  show  that  subaequmt 
holders  had  notice  of  the  fiduciary  ca^aaty  in 
which  the  judge  acquired  them. 

2.  Persons  who  accept,  as  security  from  a  Re- 
bate judge  in  his  private  capadty,  notes  which 
show  upon  their  face  tliat  they  were  heSA  in  hia 
public  capacity,  are  not  bona  fide  purdiaaers 
thereof  without  notice. 

S.  A  transferee  of  an  oveidae  nots  Is  not  a  boon 
fide  purdiaser. 

4.  Wards  of  an  embeazling  probate  judge  and 
public  guardian,  who  proved  claims  against  his 
bondsmeQ  fox  the  full  amount  of  their  loss,  were 
not  estopped  to  claim  the  right,  in  their  new 
goardian,  to  the  possession  of  notes  bouf^t  with 
tiirir  funds,  but  given  br  the  absconder  as  ool- 
lateral  for  private  loans  to  him. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county; 'L  D.  Wltherspoon,  Jndge. 

Salt  by  J.  F.  Freeman  and  others  against 
John  O.  Bailey,  probate  judge  and  public  guard- 
ian, and  others,  whereby  plalntifls  admitted 
their  liability  as  bondsmen,  and  prayed  an  In- 
junction and  other  relief.  From  decree  for 
plaintiffs,  defendanto  appeaL  Affirmed. 

J.  A.  Moon^  and  J.  A.  McGullough,  for  ap- 
pellant  American  Bank.  J.  A.  UcCdUoutfA,  for 
sj^ellant  l^ura  G.  Ballety.  Bayneswortb 
Parker  and  John  B.  BeUlnger,  for  a]K>eI]ant 
John  C.  BaU^,  probate  Judge  and  pQfalle 
gnsrdlan. 

GARY.  A.  J.  The  foUowlng  Is  a  coj^  of  the 
decree  from  which  the  appeal  is  taken: 

"It  appears  that  on  the  day  of  March, 

1891,  P.  W.  B.  Fre^nan,  late  probate  judge  of 
the  county  of  Greenville,  absconded,  having 
embezzled  many  thousand  dollars  of  the  funds 
in  his  bands  as  probate  judge  and  public 
guardian.  Very  soon  after  his  departure,  his 
successor  In  office,  John  C.  BaDey,  Instituted  an 
action  in  the  court  of  common  pleas  for  Green- 
ville county  to  recover  of  the  bondsmen  of  the 
said  Freeman  the  amount  of  their  bonds,  f^iit 
action  was  entitled  The  State  ex  relatione  J<^ 
0.  Bailey,  etc.*  Very  soon  after  the  institutioa 
of  such  action,  these  bondsmen,  being  the 
plalntifCs  hi  this  action.  Instituted  their  action 
against  the  said  John  0.  Bailey  as  probate  judge 
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and  pnbUc  guardian,  etc.,  and  against  other 
partleB  to  whom  It  was  claimed  that  P.  W.  B. 
Freeman  "was  Indebted  In  his  official  capacity, 
w±Dowledglng  th^  liability  on  the  bond«  offer- 
Ins  to  pay  the  amount  of  same  Into  conrt,  aak- 
Ing  that  all  parties  who  may  have  claims  tot 
vtalcb  said  brad  was  llaUe  sboold  be  called  into 
this  actioa  and  required  to  establish  the  amount 
thereof,  and  praying  for  an  injunction  against 
all  such  claimants  enjoining  them  from  Insti- 
tuting suit  against  these  bondsmen.  This  com- 
plaint further  alleges  that  the  plaintiffs  were  in- 
formed and  believed  that  one  Laura  G.  Bailey 
'Is  now  In  posaessifMi  of,  and  unlawfully  with- 
holds iToca  the  Judge  of  probate,  public  guard- 
ian of  Bugenia  and  Henry  Carrier,  a  certain 
uota  of  obUgaticm  rightfully  belonging  to  the  es- 
tate of  the  said  two  minors  last  above  mention- 
ed, said  note  having  been  given  to  P.  W.  B. 
Freeman  as  public  guardian,  for  said  children, 
1^  D.  P.  Vemer,  Esq.,  in  the  sum  of  five  hm- 
dred  dollars  and  Interest,  and  assigned  to  the 
said  taura  Q.  Bailey  by  the  said  Freman  as 
collateral  security  for  money  borrowed  ton  indi- 
Tidnal  purposes  from  the  said  Laura  O.  Bailey; 
and  that.  If  said  note  was  now  in  the  hands 
of  the  puUlc  guardian  aforesaid,  the  liability 
of  these  idalntifrs  as  set  up  in  ttie  siUt  now 
.pending  between  these  parties  In  the  name  of 
the  state  ex  relatione*  etc.,  would  be  greatly  re- 
duced.* The  complahit  also  omtahiB  an  alle- 
gation to  the  same  effect  as  to  the  American 
Bank  being  In  possession  of  papers  belonging 
to  the  office  of  probate  Judge,  but  no  particulars 
were  given  as  to  what  papers  were  in  the  tmnds 
of  the  American '  Bank,  bat  it  was  sought  to 
make  the  American  Bank  disclose  the  same, 
and  account  tfawtfor.  Similar  allegations  were 
made  as  to  other  parties,  but  these  need  not  be 
considered  in  the  question  now  before  the  court. 
lAora  G.  Bailey  and  the  American  Bank  were 
both  made  party  defendants  In  that  case.  The 
toj  unction  was  granted  as  prayed  for  In  the 
complaint,  restraining  suit  by  claimants  upon 
the  bond,  and  testrainliig  the  American  Bank 
and  Laura  6.  Bailey  from  disposing  of  the 
notes  and  choses  in  acthm  referred  to.  Subse- 
■quently  an  order  of  reference  was  taken  in  the 
case,  requiring  all  claimants  against  the  bond 
to  esteUlsb  Hieir  demand  before  the  master. 
References  ware  duly  held  by  the  mastor.  and 
the  amount  of  these  claims  was  establisbed 
and  reported  to  the  court.  It  appears  that  the 
amount  of  these  claims  tor  which  the  bonds 
would  be  liable  was  In  the  n^ghbwhood  of  sev- 
en thousand  dollars.  The  amount  of  the  bond, 
and  the  amount  p^d  into  the  conrt  bgr  the 
bondsmen,  is  only  five  thousand  dollars. 

"In  Qie  answer  of  John  O.  Bailey,  as  probate 
Judge  and  puUlc  guardian.  It  was  claimed  that 
the  note  of  D.  P.  Vemer,  now  In  the  bands  of 
Laura  O.  Bailey,  was  in  fact  an  investment  of 
money  belonging  to  the  Carrier  chlldroi,  and 
held  by  Freeman  as  puMlc  guardian.  It  was 
further  claimed  that  a  note  of  seven  hundred 
and  fifty  dollars,  executed  by  Foster  and  Cun- 
ifngham  to  A.  J.  Mos^^*  administrator,  and 


anbsequoitly '  assigned  to  P.  W.  B.  Freeman, 
probate  Judge,  was  also  a  part  of  tlie  estate 
of  William  G.  Long,  a  lunatic,  for  whom  Free- 
man had  been  appointed  public  guardian.  The 
answers  of  lAora  G.  Bailey  and  the  American 
Bank  both  deny  that  they  were  in  possession  of 
any  note  belonghig  to  the  office  of  probiate 
Judge,  or  which  belonged  to  John  0.  Bailey  as 
public  .guardian.  The  answw  of  Mrs.  Bailey, 
however,  admits  that  she  was  In  possession  of 
the  note  of  D.  P.  Van«',  Esq.,  but  claimed 
that  she  was  a  purchaser  of  same  for  valu^ 
without  notice  ot  any  of  the  equities  of  the 
Carriers  ibereln,  if  there  were  any  such  equi- 
ties. The  American  Bank,  by  its  answer,  also 
admitted  that  It  was  In  possession  of  the  note 
of  Foster  and  Cunningham,  but  denied  that 
It  bad  any  knowledge  of  the  equities  of  any 
one  in  said  note,  and  claimed  to  be  purchaser 
for  value  without  notice^ 

"From  time  to  time  In  the  procress  of  this 
case,  various  orders  have  boen  made  herein. 
Amongst  the  orders  was  one  of  date  December 
4,  ISK!,  made  by  his  honor,  Judge  Benet,  or- 
dering payment  of  twenty-five  per  cent  out  of 
the  fund  paid  Into  court  upon  all  claims  .estab- 
lished against  the  bond  and  for  which  the  boud 
was  Uabl&  After  this  provision,  the  following 
stipulation  Is  inserted:  It  Is  ordered  that  all 
questloos  of  costs  and  of  accountability  of  c«- 
tain.  claimants  for  notes  and  bonds  sought  to 
be  recovered  in  this  action  from  Laura  G.  Bai- 
ley and  American  Bank  are  reserved.  The 
amount  of  the  claim  proven  for  Elugenia  and 
Henry  Carrier  by  the  public  guardian,  tot 
which  the  bondsmen  would  be  responsible  un- 
less the  Vemer  note  Is  reserved  tor  the  Car- 
rier children,  was  one  thoosand  and  seventy 
and  ''*/ioa  doDars  on  March  20,  1895,  and  the 
amount  ro  proven  tor  the  lunatic,  WOliam  6. 
Long,  for  which  the  bondsmen  would  be  re- 
sponsiUe  unless  the  Foster  and  Ommlngham 
no  te  is  reserved,  was  on  the  same  day  one  thou- 
sand ^ht  bunlred  and  i^ty  dcdlars.'  Subse- 
quently a  new  wder,  reqalrlng  a  paymai^  of 
thirty-flve  per  cent,  on  all  claims,  was  made, 
lliat  order  also  contained  the  same  reservation 
contained  In  the  <rder  of  Decranber  4,  1896. 
This  sixty  per  cent  upon  daims  ba^  been  paid 
out  of  the  fund  paid  by  the  bondsmen,  and  there 
remains  now  a  small  balance  yet  in  the  hands 
cf  the  cl^k  of  court  for  distribution  amongst 
the  claimants  against  the  bond.  -  At  the  timp 
of  the  establishment  of  these  claims  for  the 
Carrier  children  and  for  William  G,  Long,  the 
claim  was  ass^ed  for  them  that  they  were 
entitled  to,  rei^ectlv^,  the  note  of  D.  P.  Ver- 
ner,  and  Foster  and  Ounningham  In  the  bands 
of  Mrs.  Bailey  and  American  Bank.  The  ques- 
tion as  to  this  right,  ownership,  and  possession 
has  never  yet  been  determined,  but  at  the  July 
term  of  court  an  order  was  made  by  his  honor, 
Juc^  Townsend,  referring  It  to  John  H.  Barle, 
Bpedal  referee,  to  take  the  testimony  bearing 
tqMui  these  Issues,  and  to  r^rt  the  same  to  this 
ccort  Id  accordance  with  this  order  the  tes- 
ttanonf  Jbw  bMP  takm.  and  rcvwt^d  to  this 
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eoort,  and  apon  that  testlmoay  tbe  )mae  as  to 
Lbe  r^ht  of  ownership  and  possestioi  of  these 
notes  Is  now  before  me. 

"The  note  of  D.  P.  Vemer  Is  in  tbe  foUowlnf 
form:  *962S.  One  day  after  date,  I  promise 
to  paj  P.  W.  B.  Freeman,  probate  Judge,  or  or- 
der, Are  hundred  and  twoity-flTe  dollars  for 
Tolne  received.  Interest  from  date.  This,  the 
14tta  day  of  April,  1801.  [Signed]  D.  P.  Vex^ 
ner.'  Upon  the  note  appears  the  following  In* 
dorsement:  To  secure  a  note  giToa  this  day  to 
laora  G.  Bailey.  I  deposit  this  as  collftterai 
security  for  two  hundred  and  sixty  dollars. 
Jan.  19th.  1892.  [Signed]  P.  W.  B.  Free- 
man.* liie  note  of  P.  W.  B.  Freeman  to  Mrs. 
Bailey  Is  also  In  erldence,  and  Is  a  promissory 
note  of  date  January  20,  1892,  In  the  sum  of 
two  hundred  and  sixty  dollars,  due  one  day 
after  date,  with  In^rest  from  date  at  the  rate 
of  8  per  cent;  and  on  this  note  Is  an  assign- 
ment of  D.  P.  Yemee  for  $525,  heretofore  re- 
ferred to.  The  note  of  D.  P.  Vemer  to  P.  W. 
B.  Freeman  was  secured  by  the  assignment  of 
a  note  for  five  hundred  and  sixty-two  and 
■a/mii  dollars,  executed  by  S.  M.  Snldo-  to  him, 
Ave  the  1st  day  of  January,  1900,  with  Interest 
from  date  at  7  per  cent,  pee  annum.  This  col- 
lateral note  was  attached  to  the  note  of  D.  P. 
Vemer,  and  sabsequently  attached  to  the  note  ot 
P.  W.  B.  Freeman  to  Mrs.  Bailey,  and  all  of  these 
notes  were  Introduced  In  evidence.  The  note 
In  the  possession  of  the  American  Bank,  exe- 
cuted by  Foster  and  Cunningham,  was  In  tbe 
following  form:  '$750.  Twelve  months  after 
date,  we,  or  either  of  us,  promise  to  pay  A.  J. 
Moedey,  administer  de  bonis  non  cum  testa- 
mento  annexo  of  the  estate  of  Emily  M.  Long, 
deceased,  or  order,  seven  hundred  and  fifty 
doOars,  for  value  received,  with  Interest  from 
date.  Dated  at  Greenvine,  S.  C.  this  6th  day 
of  Feb.,  A.  D.  1888.  [Signed]  E.  C.  Foster. 
Geo.  W.  Cunningham.*  Upon  the  back  of  the 
note  appears  the  following  astigmnrait:  Tor 
value  received,  I  hereby  assign  tbe  within  note 
and  mortgage  which  was  given  to  secure  the 
same  to  P.  W.  B.  Freeman,  probate  Judge,  this 
10th  day  of  March,  1888.  [Signed]  A.  J. 
iSoKiey.'  This  note  of  9760  was  secured  by  a 
mortgage  on  certain  jfToperty  in  tbe  dty  of 
Greenville  belonging  to  the  said  Foster  and 
Cunningham.  There  further  appeared  Indors- 
ed on  this  note  by  said  P.  W,  B.  Freeman  vari- 
ous receipts  for  Interest  up  to  January  1, 1891. 
And  the  note  has  upon  Its  back  also  the  In- 
dorsement, T.  W.  B.  Freranan,  J.  P.  Q.  C* 
It  i^pears  that  on  the  1st  day  of  March,  ISM, 
P.  W.  B.  Freeman  thus  Indorsed  tbe  note,  and 
delivered  the  same  to  the  American  Bank  as 
security  for  a  loan  of  three  hundred  and  sev- 
enty-nine and  >«/ioo  doUara  that  day  made  by 
tbe  American  Bank,  for  which  Freeman  exe- 
cuted his  own  Individual  note.  Tbe  date  of 
ssid  transaction  Is  admitted  ta  the  answer  of 
the  American  Bank, 

'^e  evidence  Is  sufficient  to  authorize  the 
findings,  as  mitter  of  fact,  that  the  Vemer  note 
at  962Sk  payaUa  to  P.  W.  B.  Freemu,  probate 


Judge,  and  dalmed  by  Bin.  Laura  BaDej»  was 
hdd  by  said  Freeman  as  public  guardian  of 
the  minor  children  Bngoila  Carrttt  abd  Henry 
Carrier.  I  sLm>  find  as  matter  of  tact  from  tbe 
evidence  that  the  note  and  mortgage  aC  B.  C 
Foster  and  (Jeorge  W.  Cunningham  for  9700; 
payable  to  A.  J.  Mosdey,  as  administrator  at 
Bmlly  M.  Long,  and  by  said  administrator  as- 
signed to  P.  W.  B.  Freeman,  as  probate  judge, 
and  Indorsed  officially  by  Freeman,  and  dellT- 
ered  to  the  American  Bank,  was  held  by  said 
Freeman  as  public  guardian  of  WflUam  O. 
Long,  a  lunatic.  I  further  find  as  matter  of 
flict  that  P.  W.  R  Freeman  hypothecated  aald 
notes  to  each  ot  said  parties  tat  mon^  loaned 
or  advanced  by  said  parties,  reqwctlvely,  as 
collateral  security  tor  tbe  individual  note  of 
P.  W.  B.  Freeman  to  said  parties  fur  the  axnoimi 
so  advanced  or  loaned.  Under  these  drcnm- 
stances  Mrs.  Bailey  and  the  American  Bank 
claimed  to  be  purchasers  for  value  of  tbe  re> 
spectlve  securities  without  notice  that  P.  W.  B. 
Freeman  held  said  papers  In  any  trust  capacity. 
It  does  not  i^pear  that  either  Mrs.  BaOer  or 
the  bank,  had  any  other  nodee  to  put  them  upon 
their  Ipqulry  other  than  that  appearing  upon 
the  face  of  tbe  respective  papers.  Tbej  each 
answered  that  they  had  no  other  notice.  They 
each  claim  to  have  derived  title  to  gaid  papers  by 
the  transfer  and  delivery  of  the  papers  by 
Freeman.  The  papers  oo  tbdr  face  show  that 
Freeman  acquired  the  papers  held  ai  collateral 
by  Mrs.  Bailey  and  the  bank  In  bis  official  ca- 
pacity as  probate  Judge.,  Mrs.  BaSey  and  the 
bank  each  knew  that  they  were  dealing  wltii 
Freeman  as  an  Individual,  and  were  accepting 
papers,  after  maturity,  Impressed  on  their  face 
with  tbe  characteristics  oi  a  trust,  as  collat- 
eral security  for  the  Individual  Indebtodnesa  ot 
Freeman.  If  Hie  collateral  notes  delivered 
Freeman  to  either  Mrs.  Bailey  or  tbe  bank  were 
originally  negotiable,  they  lost  their  n^tlaUe 
character  when  transferred  after  maturity.  It 
seems  [o  me.  under  our  decisions,  that  a  neco- 
tiable  note  transferred  we  assigned  after  ma- 
turity Is  placed  npm  tbe  same  plane  with  an 
unnegotlable  sealed  note,  which  does  not  come 
within  tbe  rule  whereby  equity  will  protect  a 
purchaser  for  valuable  consideration  without 
notice.  Patterson  v.  Bahb.  38  8.  C.  138,  17  a 
B.  463.  I  conclude  as  matter  of  law  that  Mrs. 
Laura  G.  Bailey  and  the  Amoican  Bank  took, 
respectively,  the  notes  and  tbe  mortgages  above 
referred  to,  subject  to  all  tbe  equities  bin^ng 
upon  their  assignor,  P.  W.  B.  Freeman,  and 
that  they  cannot  dalm  protection  as  purdiaaers 
for  value  vrithout  notice.  Whatever  la  suffi- 
cient to  put  a  purchaser  upon  notice  that  would 
lead  to  ^e  discovery  of  a  trust  Is  constructive 
notice.  Tbe  tact  that  the  Temer  note  was 
made  payable  to  Freonan  as  probate  Judge, 
and  that  tbe  Poster  and  Cunningham  note  was 
assigned  to  Freeman  as  probate  Judge,  and  by 
Freeman  officially  Indorsed  to  tbe  bank.  It 
seems  to  me  was  sufficient  to  put  Mrs.  BsOey 
and  tbe  American  Bank  on  Inquiry  as  to  the  offi- 
da]  capacity  In  which  Freeman  held  the  poffsn. 
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Tbe  imliatB  k  ex  officio  pidUe  gnftnMan.  If 
audi  an  iDQTdr;  had  been  pormnd,  and  tbe  no- 
OKda  of  Um  inolMte  podia's  office  had  ben  <k* 
amined.  It  could  have  been  discorered  tnm  the 
books  of  accoimt  of  the  probate  judge  aa  pnbUc 
gmrdlan,  irut  in  evidence,  that  the  probate 
judge  bdd  the  Vemer  note  aa  pabUc  guardian 
of  Bngoila  Carrier  and  l^nry  Carrier.  The 
note  and  mortgage  of  Foetv  and  Ouimtngham 
retea  to  tba  estete  of  Btadly  H.  Long.  A  rtf- 
erence  to  flie  reoorda  In  the  probate  office  of 
tbe  eetaemant  of  the  eslnte  of  Bknflj  M.  Long; 
and  to  tiie  botAa  at  accoant  of  the  variona  » 
tatm,  pagea  471  ftnd47%  aleobitrodiiced  In  wvU 
deuce,  woold  ban  indieeted  tbe  capacity  ta 
whldi  P.  W.  B.  SYeeman,  aa  pnAate  Jndge,  bcid 
the  note  and  mortgage  of  Foetar  and  Ormnlng- 
ham  as  ptdAc  goudlan  of  WItUam  Ow  Long,  a. 
lunatic.  Mra.  lanm  O.  Balky  and  Oe  Ameri- 
can Bank  not  oidy  ftiled  to  avail  fluoMInB  of 
the  notice  fonUabed  by  the  face  of  the  papera, 
and  tbe  iwfvw  InvestlgKUim  natnmlly  eoggeat- 
ed  by  the  piu«r  dcUvefed  to  tbem  by  Free* 
man  aa  collateral  secnrlty,  but  by  anch  faJInre 
they  each  have  enatded  P.  W.  Bt  Freanan  to 
commit  a  breadi  ot  tmat  by  ttie  mlaq^catlon 
of  trost  fundi.  For  thk  additional  reason; 
and  as  each  of  aald  parties  haiv  accepted  the 
papen  as  eifflatnal  aecorltles,  after  matmAty, 
for  tbe  IndlTldiUtl  d«bt  of  P.  W.  B.  Freeman,  I 
do  not  think  tbat  either  Mrs.  Lanra  O.  Bailey 
or  ttw  American  Bank  can  be  protected  In  equity 
aa  pnrcbaseta  of  tbe  oecorities  held  by  tbem 
respectlvdy  for  value  without  notice.  These 
defendants  should  be  Bearded  as  holding  said 
aecnritke  as  trustees.  I  conclude  as  matter 
of  faw  tbat  tbe  defendant  JtOm  O.  Ball«y, 
gncccseor  ta  office  ctf  P.  W.  B.  Freeman  as 
probate  judge,  Is  entitled  to  the  Vomer  note 
and  the  note  and  mortgage  of  Footer  and  Oon- 
ntnj^mm  afl  pubUc  goardkn  at  Sngenia  Carrier 
and  Henry  Carrier  and  the  limatle,  W.  Q.  Long, 
reapeetfvdy.  It  k  thnef ore  ordered  tbat  Ox 
defendant  the  American  Bank  do  ddlver  to  J<An 
C  BaU«y,  probate  indge^  to  be  held  by  tafan  as 
poMlc  gnardlan,  the  Foster  and  Cunningham 
not^  above  referred  to,  as  part  of  ttie  estaite  ct 
the  hmatle,-  W.  G.  Long,  and  tiiat  fba  defend- 
ant Mrs.  Ijtnra  O.  Bailey  do  deliver  to  J<An  O. 
Bailey,  probate  jndge,  tbe  Vomer  note  as  afore- 
aald,  to  be  held  by  him,  as  ptibUc  gnardlan,  as 
part  of  tho  estate  of  tbe  mlnon,  Bqgenla  Car- 
rier and  Henry  Oarrkr. 

"One  other  qneetlon  arises  for  determina- 
tion In  thk  case.  In  all  orders  prevloaaly 
made  in  ttds  case  ae  qoeetkm  aa  to  iriwther 
or  not  tbe  bondsmen  tboidd  be  UaUe  for  the 
cools  (tf  Qie  case^  excQt  socb  costs  as  are  here- 
inbefore provided  for,  Inddent  to  the  lames 
hereinbefore  referred  to^  has  been  left  open. 
The  matter  waa  submitted  to  me  for  determlna- 
tloo.  I  think  that  tbe  action  of  tbe  bondsmen 
In  coming  forward  so  prcmiptly  and  paying  their 
liability  Is  very  unnsnal  on  the  part  of  sureties, 
and  very  commendable.  There  is  no  doubt 
that  thk  action  baa  been  a  voy  serviceable  one, 
and  has  saved  much  cost  and  Utlgatloa  In  thk 
estate.  I  tfahik  tt  would  be  a  harsh  nde  wMdi 
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would  require  the  bondsmen  to  pay  tbe  costi 
when  they  viduntarOy  admitted  their  liability, 
and  paid  tbe  amount  diereof  Into  court  I 
thnefwe  adjudge  and  decree  tbat  these  carta 
sbsU  be  paid  by  the  clerk  of  this  court  out  of 
the  fund  now  in  hk  hands  remaining  for  dis- 
tribution, bebig  a  pwtlon  of  that  paid  m  by 
the  bondsmen,  these  last  costs,  however,  to 
be  exclusive  d  the  costs  Incident  to  the  ksnes 
between  the  Carrkr  ctaOdrMH  and  Wffliam  O. 
Long  on  Oe  one  part,  and  Ubs.  BaO^  and 
tbe  American  Bank  on  the  oQief,  for  the  pay- 
ment of  which  costs  I  have  previously  made  dto- 
poaltion.  When  the  Yamw  and  Ounntogbam 
and  Fostsr  notes  a»  deUvwed  to  tbe  public 
guardian  as  aforesaid,  tbe  amount  established 
by  him  agahut  the  bondsmen  for  the  Carrkr 
chUdzen  and  WlUam  O.  Ijmg  idundd  be  cred^ 
ed  vrtth  tte  amotmti  of  these  notes.  Tb»  par- 
des  to  thk  actkn  have  leave  then  to  apply  to 
thk  court  for  the  orders  necessary  to  equalise 
tbe  dividends  to  be  paid  to  flie  several  dalm- 
ants  agataut  Freenian*8  bond.  TbSa  question 
is  therefore  reserved  for  future  consideration. 

^'December  80^  180S. 

*%  D.  Wltherai^oon, 
Tresldbig  Judges  Eighth  Orodt" 

Tbe  foUowlng  are  tbe  exceptkms  to  the  said 
decree:  **a)  In  not  holdfa«  that  Oie  defendant 
laura  Q.  Balky  was  an  tamoeent  pnrdiaBer, 
without  notice,  ot  the  Vmer  note,  and  there- 
fore entitled  to  the  same.  In  thk  connection, 
error  in  iiolding  anything  contrary  to  the  above 
pn^HHttlfm.  GQ  In  not  luddlng  that  tbe  de- 
fnidant  tbe  American  Bank  waa  an  bmooent 
purcbasv,  without  notice^  of  die  Foster  and 
Cunningham  note  and  mortgage,  and  therefore 
entitled  to  tbe  sama  In  thk  connection,  error 
to  holding  anything  contrary  to  wlut  sboold 
have  beoi  bdd  aa  aforesaid.  (8)  In  not  bedd- 
ing that  by  proving  their  claims  against  the 
bond  of  P.  W.  R  Freeman,  and  accepting  their 
pro  rata  of  tbe  dividends,  both  the  Carrier  efaO- 
drm  and  Wm.  G.  Long,  or  their  re^csentatlves, 
were  estopped  from  pursuing  and  recovering 
tbe  specific  property  alleged  to  belong  to  tbe 
said  estate,  and  dataned  by  these  appellants. 
(4)  In  not  ruling  out  all  evidence  going  to 
show  tbat  the  money  of  the  Ckurier  chUdrcQ 
was  tovested  In  tbe>  Tenur  note,  Oiere  be- 
ing no  evidence  giring  to  dww  tbat  at  Oe 
time  of  her  pq^diase  lbs.  Bailey  knew  of  said 
fact  In  not  mUng  out  an  evldaice  gotaig  to 
show  tbat  money  bdonglngto  ttie  estoto  of  WH- 
Uam  O.  Long,  the  hmaUe,  waa  tovested  to  the 
Foster  and  Oonnlngfaam  note  and  mortgage, 
tticre  being  no  evldeoee  tending  to  ahow  ttiat  at 
tbe  time  of  the  purchase  thereof  by  the  Ameri- 
can Bahk  said  bank  knew  of  aald  fact 
(8)  In  holding  that  at  the  ttane  of  the  eetab- 
Ikbment  of  theae  dafans  for  the  Carrier  cbfidm 
and  for  Wm.  Q.  Long  tbe  claim  was  asserted 
fw  than  that  they  were  entitled  to,  re^wettv^ 
ly,  the  note  of  D.  P.  Temer  and  Foster  and 
Cunnlntfbam,  to  ttte  bands  t€  Mrs.  Baney  and 
tbe  American  Bank;  there  bring  no  evSdenoe  to 
sustain  thk  finding.  (7)  In  holding  tlwt  the 
Fflt»  and  Cunningham  note  and  mMigage  was 
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delivered  to  the  American  Baulk  as  Becurltr  for 
a  loan  of  tliree  hundred  and  gerenty-nlne  and 
fifty-one  one-hnndredtli  dollars,  made  by  the 
American  Bank,  and  for-  which  Freeman  exe- 
cuted his  Individual  note;  there  being  no  evi- 
dence sufficient  to  sustain  this  finding.  (8)  In 
concluding  as  matter  of  fact  that  the  Foster  and 
Cunningham  note  and  mortgage  claimed  by  the 
defendant  the  American  Bank  'was  held  by 
said  Freeman  as  public  guardian  of  William  O. 
Long,  the  lunatic';  there  being  no  evidence 
competent  as  against  the  defendant  tbe  Ameri- 
can Bank  to  sustain  sucb  finding.  (9)  In  con- 
cluding as  a  matter  of  fact  that  the  Vemer 
note,  claimed  by  the  defendant  Laura  O.  Bai- 
ley, was  hdd  by  said  Freeman  as  public  guard- 
ian of  tbe  minor  children.  Bugenla  and  Henry 
Carrier;  there  b^ng  no  evidence,  competent, 
as  against  said  defendant,  to  sustain  such  find- 
ing. (10)  In  holding  that  Freeman  'hypothe- 
cated said  notes  to  each  of  said  parties  for 
money  loaned  or  advanced  by  said  parties,  re- 
spectively, as  collateral  security  for  the  indi- 
vidual note  of  P.  W.  B.  Freeman  to  said  parties 
for  the  amount  advanced  or  loaned';  such  c<m- 
cluslon  being,  as  to  tbe  American  Bank,  with- 
out evidence  to  sustain  It,  and  as  to  Mrs.  Bai- 
ley tbe  proof  ebowlng  that  the  money  was  ad- 
vanced by  b^  to  BVeman  at  the  time  the  Ver^ 
ner  note  was  assigned  to  her,  and  upon  the  ex- 
press representation  of  Freman  that  he  want- 
ed to  use  said  money  'in  the  settlement  of  an 
estate  in  his  office.*  (U)  Zn  holding  that  the 
papers  upon  tbelr  face  show  that  Freeman  'ac- 
quired them  in  his  official  capacity  as  public 
giiardlan,'  there  being  In  this  state  no  law  au- 
thorizing or  requiring  the  'probate  Judge*  to 
receive  or  hold  on  any  trust  capacity  papers  of 
the  kind  In  question;  and.  In  this  connection, 
error  In  not  holding  that  the  words  'probate 
judge,'  on  the  papers  In  question,  were  mere 
descrlptlo  personie.  (12)  In  holding  that  Mrs. 
Ball^  and  the  bank  were  dealing  with  Free- 
man as  an  Individual,  and  were  accepting  pa- 
after  maturity  Impressed  on  their  face 
with  the  characteristics  of  a  trust,  as  collateral 
security  for  the  individual  Indebtedness  of  Free- 
man, these  conclusloDS  being  without  evi- 
dence to  sustain  tbem.  (13)  In  holding  that. 
If  the  'notes  delivered  by  Freeman  to  either 
Mrs.  Bailey  or  the  American  Bank  were  orig- 
inally negotiable,  they  lost  their  negotiable  char- 
acter when  transferred  after  nuturlty';  and, 
In  this  connection,  error  In  holding  that  under 
tbe  decisions  of  this  state,  and  particularly  Pat- 
terson V.  Rabb,  38  S.  C.  138,  17  S.  B.  463.  a 
negotiable  note  transfered  or  assigned  after 
maturity  Is  placed  upon  the  same  plane  with  an 
unne^otlable  sealed  note,  which  decision  comes 
within  the  rule  whereby  equity  protects  a  pur- 
chaper  without  notice.  Appellants  respectfully; 
submit  that  the  above  rule  Is  applicable  alone 
to  nonnegotlable  Instruments,  and  that  in  the 
case  at  bar  the  only  equity  subject  to  which 
they  took  tbe  notes  In  question  where  such 
equities  as  existed  In  favor  of  the  makers  of 
said  notes.  (14) '  In  boldlnff  that  the  fact  'that 
tbe  yflnwr.note.iwM.aiaiIe  payaUe-to  FEeenun. 


as  probate  Judge,  and  ttiat  the  Fosta  and  Cun- 
ningham note  was  assigned  to  Freeman  as  pro- 
bate  Jodge^  and  by  Freeman  officially  lnd(»«ed 
to  the  bank,  was  sufficient  to  pat  saJd  parties 
on  inquiry';  it  being  respectfully  submitted  tliat 
tbe  Vomer  note  was  made  payable  to  Freeman, 
probate  Judge,  or  acdec;  thereby  Investing  him 
not  only  with  the  l^al  title,  but  with  the  power 
to  sdl  and  transfer,  lhat  the  Fostw  and 
Cunningham  note  was  transferred  b^ore  ma- 
turity by  A.  J,  Moeeley,  administrator,  to  Free- 
man, probate  Judge,  and  there  bebig  no  order 
of  tbe  court  at  ttiat  time  authorizing  any  trans- 
fer In  his  official  capacity,  the  title  of  the  Amer- 
ican Bank  to  said  p^>er  to  be  good  In  tlie,  ab- 
sence of  »press  notice  of  outBtandlng-  equities, 
and  no  such  notice  was  proven  In  this  case. 
So,  too,  as  to  the  title  of  Mrs.  Bailey  to  Oie 
Vemer  note.  Also,  In  this  connection,  error 
In  holding  that  the  Vmier  note  was  made  paya- 
Ue  to  E^%eman  "as"  probate  Judge,  and  the 
Foster  and  Cunningham  note  "as"  probate 
Judge,  the  word  "as"  not  appearing  on  either 
pap^:  (15)  In  charging  Mrs.  Bailey  or  tbe 
American  Bank  with  the  duty  of  examining 
the  private  books  of  Freeman  which  craitalned 
the  Btatemmt  of  his  accomits  with  the  varkras 
estates  in  his  charge  as  public  guardian,  it  be- 
ing respectfully  submitted  that  there  is  no  law 
requiring  such  books  to  be  kept,  and  ther^ore 
appellants  are  not  bound  with  notice  of  what 
they  contained.  In  this  connection,  error  in 
holding  that  appellants  had  any  notice,  actual 
or  constructive,  of  tbe  equities  of  anybody  in 
the  papers  In  controversy  at  the  time  tliey  took 
them.  OjQ)  In  ordering  that  tbe  American 
Bank  and  Mrs.  Laura  O.  Bailey  do  each  pay 
one-half  of  tbe  costs  Incurred  In  the  establish- 
ment of  the  aforesaid  security  as  bdonglng  to 
tbe  estate  of  the  said  wards,  William  Q.  Long, 
lunatic,  and  the  minors,  Eugenia  and  Henry 
Carrier;  It  being  respectfully  submitted  that 
said  parties,  under  the  pleadings  and  proof  in 
this  case,  should  not  be  chargeable  to  the  said 
costs,  dther  at  law  or  in  equity.  (17)  In  or- 
dering and  adjudging  that  the  defendant  tbe 
American  Bank  do  deUver  to  John  C.  Bailey, 
probate  Judge,  to  be  held  by  him  as  public 
goardlaur  tbe  Faster  and  Cunningham  note, 
alwve  referred  to,  as  part  ot  the  estate  of  the 
lunatic,  W.  6.  Long;  it  being  req)ectfully  sub- 
mitted that  the  Apaerlcan  Bank  was  &  bona  fide 
purchaser  of  the  said  note  and  mortgage  with- 
out notice  of  the  rights  of  the  said  lunaUc  there- 
in, and  Is  clothed  with  a  legal  title  tho^,  and 
has  equities  superlcH-  to  those  of  said  lunatic 
therein,  and  therefore  entitled  to  the  poasessitHi 
thereof,  (18)  In  adjud^^  'that  tbe  defuidaot 
Mrs.  Laura  6.  Bail^  do  deliver  to  John  O.  Bai- 
ley, probate  Judge,  the  Yevaes  note,  as  afore- 
said, to  be  held  by  hhn,  as  public  gnardto,  as 
part  of  the  estate  of  the  mbiore^  Euseola  Oar- 
rler  and  Henry  Caxrler*;  It  being  respectfully 
submitted  that  the  defendant  Laura  O.  BaSier 
Is  a  bona  fide  purchaser  of  said  note  9>lthoat 
notice  of  the  rights  of  the  Qairler  .chHdrsn 
ttaereln.  Is  clothed  with  a  pwfect  legal  title,  and 
htM.MUtUeB  aopwior  tp  thoaroCraaid  ntfnon- 
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tbovbi,  and  Qm^an  aaSXS/eA  to  Um  poaMiilon 

thefcibf." 

'  The  nqKHidents'  attorneys  served  tS»  teSkntr 
log  notice:  '^Take  notice,  that  tt  qponthe  heu- 
Ing  of  tbis  case  tbe  eupreme  court  shall  be 
nnaUe  to  affirm  tbe  dedslon  of  his  honor,  Judse 
I.  D.  Wltherspoon,  upon  the  gronnds  xjpim 
whidi  Ihe  said  decree  is  baaed,  we  ahall  more 
Hie  eonrt  to  snstato  tbe  same,  to  part  at  teas^ 
ap<m  the  followtoc  additional  grodods;  (1) 
That,  even  if  It  be  b^  that  Lanra  O.  Bailey 
and  the  American  Bank  were  bona  fide  porcbas* 
eti)  tor'  Tahie  of  tbe  Yemer  and  the  Foster 
and  Cunningham  notes,  without  any  notice  of 
the  toterest  of  fbe  probate  jndge  and  public 
gnardtan  ther^  as  guardian,  respAtlTdy,  for 
the  Oarrio-  diUdren  and  Wm,  Q,  Long.  Innatlc. 
and  that,'  th'erefore,  the  said  taqra  O.  Bailey 
and  American  Bank  are  entlOed  to  be  repaid 
oiit  of  the  said  notes  the  amounts  advanced 
thenxHi  by  than,  before  the  allowance  of  an^ 
totoest  thereto  to  tbe  said  probate  judge  and 
public  guardian  for  said  minors  and  lunatic, 
we  ask  the  said  court  to  decree  tliat  an  excess 
in  the  said  notes  abtfve  what  wad  necessary  to 
repay  the  said  American  Bank  and  Laura  G. 
Bail^  tbe  amount  so'  advanced  by  th^  shall 
belong  to  the  said  ^Inte  judge  and  put^ 
guardian  for  the  said  minors  and  lunatic,  and 
that  said  notes  diall  bb  cofliected  by  the  said 
laura  6.  Bailey  and  the  said  bank;  the  pro- 
ceeds ot  ct^ecUon  to  be  used  first  to  repaying 
Qiem  the  amounto  so  ad'rahced  by  them  upon 
the  stid  notes,  end  the  baiancfi  to  be  paid  or^ 
to  Oie  said  John  G.  Bafl^,  as  puUtc  guardian, 
for  the  said  minors  and  lunaHc  as  stated." 

Under  the  view  which  tbe  court  takes  of  this 
case,  many  of  tbe  exceptlois  raise  <miy  abstract 
questions,  which  will  not  be  considered.  The 
nppdlanto'  attorn^  adndtted  to  the  course  of 
toelr  argument  that  there  were  but  two  mato 
qnestlonB  raised  by  the  excepttons,  to  wit: 
FbsL  Were  tbe  appcflants  to  whom  the  notes 
were  transferred  pnrdusos  for  valuable  con- 
sideration Without  notice?  Second.  Are  the 
representatlTes  of  the  Carrier  dilUren  and  Wit 
Ham  O.  Long  estopped  from  pnrsning  the  spe- 
cific pn^)erty  dialmed  tlie  appellanta  by  rea- 
son of  the  fact  that  they  proved  thehr  (Aalma 
against  tbe  btmdsmen  of  Freeman  for  fbe  full 
amount?  In  ctmslderlng  tbe  questions  presoit- 
ed  1^  tlie  exceptions,  we  wQl  adopt  tbe  arrange- 
n-rat  undw  which  th^  were  argued  by  tbe 
appellants'  attorneys. 

In  reaching  a  conclusion  as  to  the  first  ques- 
tion, it  wlil  be  necessary  to  determtoe  whether 
the  notes  belonged  to  the  respective  estates 
aforesaid  at  t2ie  thne  they  wete  transferred  to 
the  appellants.  In  addition  tothe  facts  omtalned 
to  toe  decree  of  Us  honor,  the  preiridlng  judges 
tbe  case  sets  oat  the  followtog  statements  of 
tbe  testinuwy: 

*!>.  P.  Vemer,  sworn,  s^:  *  *  *  I  ap- 
plied 'to  him  [Freonan]  as  probate  jndge  for 
the  mtaiey,  as  I  undnstood  tbat  be  bad  money, 
as  ^bate  judge,  to  loan."  ' 

"Ttte  fcdlowtog  Itonu  appear  inwn  the  cash 
bodk  kept  by  toe  probate  jadge  (being  a  book  of 


^c66nitt8  of  toe  various  bobks  of  estotes  to  his 
band),  page  472,  being  the  account  as  public 
guardian  with  Wm.  G.  Long,  lunatic: 

1888.  Gr. 

*••••• 

Ma7  15.  By  inrestment  In  note  Fostn 
and  Oanningham   f 750  00 

"At  page  602  of  Freeman's  book  iu^)ears  his 
account  wito  toe  Cterrior  children,  which  ac- 
count Is  as  follows: 
1891. 

AnguBt  ft.  •  •  •  • 
Otedit       •        •        •  • 

By  Invested  to  D.  P.  Vmer 
note   9500  00 

*mie  totrodnctlon  ot  these  aooonnta  to  evi- 
dence was  objected  to  by  toe  q^peillanto  iqton 
the  ground  that  said  testimony  was  Irrdevant 
and  toamqtetent,  nnteaa  notice  of  the  contoits 
of  such  books  and  entries  were  brought  borne 
to  said  appeUants.** 

It  win  be  observed  tbat  the  only  objectlogi  to 
said  testimony  was  on  the  ground  that  notice 
thereof  was  not  brought  home  to  toe  appel- 
lants. 

"In  the  report  of  P.  W.  B.  Freeman,  public 
guardian  for  Greenville  county,  for  the  year 
1891,  which  was  examined  and  ordered  to  be 
filed  on  March  toe  17, 1892,  by  3.  H.  Hudam, 
■presldtog  Judge,  and  which  was  filed  on  toe 
same  day,  the  following  appeals; 

1891.        Bstate  of  Wm.  G.  Long. 

Jan.  1.  Invested  In  Foster  note  f750  00 

•  **•*• 

Bstate  of  Eugenia  &  H.  N.  Oarrin. 
Aug.  6.       *        *        *  • 

luTeeted  to  D.  P.  Vemer  note  $500  00 

"Report  of  P.  W.  B.  Freeman  as  pubUc  guard- 
ian tor  the  year  1891  admitted  in  evidence  so 
far  as  It  has  connection  wito  the  dehn  of  toe 
Carrier  Children;  all  qnesttons  as  to  the  eom>^ 
tency  and  rdevancy  of  the  same  bcdng  re- 
served." 

.  Bhren  conceding  that  toe  loeegolng  testhnony 
did  not  constitute  suito  records  as  fumUbed 
constructive  notice  of  the  contents  thereof,  stni 
it  was  cbmpetent  as  tending  to  show  that  toe 
funds  of  the  respectlTe  estates  aforesaid  were 
used  to  pnrchaiMng  toe  said  notes,  and  that 
'the  imtrummta  were  ^Knwved  by  the  court 
The  foregoing  testimony,  to  connection  wito 
the  otber  facto  set  forth  to  toe  decree  of  the 
circuit  Judge,  sliom  that  toe  notes  were  pur- 
chased  with  toe  funds  of  the  respective  es- 
tates aforesaid,  and  tbat  P.  W.  B.  Freonan 
was  to  poBseBdon  of  toem  as  public  guardian 
tor  William  Q.  Long  and  toe  Carrier  children, 
who  were  toe  owners  toereof,  at  toe  time  th^ 
were  transferred  to  toeae  appeUants.  Ttn 
notes  were  past  due  when  transferred  to  the 
ai^ellanta,  and  toerefore  wmnegotlable.  Un- 
der sudb  drcumstanees,  P.  W.  B.  Freeman,  as 
public  guardian,  had  no  power  ta  antoorl^  to 
transfer  them  without  an  order  of  the  court,  and 
the  vpeUantt  tot^  than  sObJect  tolbe  rli^t  of 
ownership  of  WUUam  Q.  Long  and  toe  Carrier 
children.  Furthermore,  the  doctrine  of  pur- 
chaser for  valuable  oaialderatlon  witoout  notice 
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haa  no  ain>Ucatloii  to  a  case  when  the  right  of 
the  party  Invokhig  this  [nlnclple  Is  baaed  upon 
9  transfer  of  a  note  which  was  nonnexotlaUe 
b;  reason  of  the  fact  that  It  was  past  due. 
There  are  cases  where  the  doctrine  of  estoppel 
can  be  effectually  asserted  by  the  tranaferee  of 
nonn^otlable  paper,  but  not  that  of  pnrchasers 
for  Taloable  consideration  without  notice.  But, 
OTsn  If  tiie  plea  of  pnrchaser  for  Taloable  con- 
slderatlon  without  notice  could  be  Intorposed 
by  the  transfer  after  maturity  of  a  note  nego* 
tiable  In  form,  It  could  not  be  sustained  In  this 
case.  The  notes  show  that  Freeman  did  not 
hold  them  In  his  Individual  right,  but  as  trustee, 
and  there  was  sufficient  to  have  put  the  trans- 
ferees vpon  Inquiry,  which,  If  It  bad  been  pur* 
sued  with  due  diligence,  would  have  led  to  a 
knovriedge  of  the  facta.  No  Inquiry  was  made 
(tf  Fteeman  for  any  Infonnatton  touching  the 
notes,  which,  aa  a  public  officer,  It  la  presumed 
he  would  have  glvea  correctly.  Hie  ezcq^tkms 
raising  tte  first  queetlon  are  therefore  over- 
ruled. 

We  proceed  next  to  a  consideration  of  the 
second  question.  The  case  contained  the  fol- 
lowing stat^ent:  "At  the  time  of  the  institu- 
tion of  this  action,  plaintiffs'  attorney  caused 
an  Injunction  to  be  issued  by  his  honor.  Judge 
Watts,  restraining  the  defendants  Laura  Q. 
B alley  and  American  Bank  from  dlspoalng  of 
any  notes  and  mortgages  received  by  them 
from  P.  W.  B.  Freeman,  as  alleged  In  the  com- 
plaint An  order  was  passed  requiring  an  par- 
ties claiming  a  breach  under  the  bond  of  Free- 
man as  probate  Judge  to  appear  before  D.  P. 
Temer,  master  for  Greenville  county,  on  a  day 
or  days  to  be  named  by  him,  to  establish  their 
claims  against  the  said  bond.  Various  refer- 
ences were  held  by  the  master  In  pursuance  of 
this  order,  and  for  this  purpose.  At  these  ref- 
erences, Jno.  C.  Bailey,  as  probate  Judge  and 
public  guardian  for  Wm.  Q.  Long,  lunatic,  kai 
Eogoila  and  Henry  Carrier,  minors,  Introduced 
teetimony  for  the  purpose  of  showing  their 
ownership  In  the  Vemer  note  and  In  the  Foster 
and  Cunningham  note,  hereinafter  rrferred  ta" 
"It  Is  also  admitted  that  the  clatans  of  ihe  Car- 
rier  cblldnm  were  proved  aa  Indebtedness  f<H'  the 
full  amount  against  the  bondsmen  of  P.  W.  B. 
Freeman,  and  that  pro  rata  dividends  amount- 
ing to  $          have  been  received  by  them. 

This  admission  to  be  tahen  In  connection  with 
all  others  In  the  case;  the  question  whether 
these  orders  relieved  Mrs.  Bailey  being  reserv- 
ed." No  question,  however,  as  to  the  dectlon 
of  remedies,  was  raised  by  the  pleadings,  nor 
was  the  respondent  required  to  elect  as  to  which 
of  the  remedies  be  would  pursue.  The  bonda- 
men  have  not  appeared,  and,  as  the  re^Mudent 
was  not  required  to  make  liis  dectlim  as  be* 
tween  the  two  remedies,  the  app^lante 'are 
not  prejudiced  by  the  provision  in  the  decree 
tttat  when  the  notes  are  delivered  to  the  re- 
spondoit  the  amounti  estaldlshed  tax  the  lunap 
tic  and  mlnwa  against  the  bondmnen  should  be 
credited  with  the  amounts  of  the  notes.  The 
erceptioDS  raising  this  question  ai*  also  over- 
ruled. 


This  court  aees  no  reason  for  reversing  the 
decree  as  to  the  question  ol  costs.  It  Is  Oie 
Jodgmmt  of  this  court  that  the  Judgment  at  lbs 
circuit  court  ba  affirmed. 


o»  8.  a  w) 

KQUITABLB  BTTILDINO  A  LOAN  ABCTN 
V.  HOFFMAN  (two  cases). 
(Supreme  Court  of  South  OaroUna.  8epL  1; 

1887.) 

CORTHACrS— FlAOB  OF  FBRTOaiflAVOa. 

Where  it  is  the  Intentioo  of  the  parties  that 
a  contract  for  a  loan  by  a  Geonci*  boilding  and 
loon  association  to  a  resideDt  of  South  Oaro- 
Una shall  be  performed  Id  the  former  state,  the 
contract  will  be  governed  by  the  laws  of 
Georgia,  whidi  provide  that  no  fines,  interest, 
or  premiums  paid  on  loons  in  soch  aaaeelations 
are  usurious. 

.^ppeal  from  common  pteas  dienlt  coort 
ci  Bdgefleld;  O.  W.  Buchanan.  Judge 

Separate  actions  by  the  Equitable  Building 
&  Loan  Association  against  Annie  D.  Hoff- 
man. The  cases  were  tried  together,  and  from 
the  decree  rendered  plaintiff  appeals.  Mod- 
ified. 

Bvans  ft  JadEMD  and  TImm.  S.  Moomuui.  for 
appellant  Gntt  ft  TDbnan,  tat  rapondont 

GARY,  A.  J.  nieae  actions  were  commen- 
ced on  the  lat  of  October,  1896,  In  the  court 
of  common  pleas  for  Bdgefleld  county  to  ftae- 
close  two  mortgagee  executed  by  the  de- 
fendant to  the  plaintiffs  on  the  19th  day  of 
April,  1802,  and  the  lltb  day  ot  May.  1863, 
respectively,  to  aecure  her  bonds  to  the  said 
plahitlffa  <rf  the  same  date.  The  two  cases  in- 
volved the  same  issues,  and  were  tried  to- 
gether before  his  honor,  Judge  Buchanan, 
upon  the  teetl^iony  reported  by  the  master. 
This  facts  are  more  particularly  set  out  in  the 
decree  of  his  honmr.  Judge  Buchanan.  The 
plaintiffs  appealed  uptm  the  foUowli^  excep- 
tions: "(1)  Because  his  lionor  erred  in  hold- 
ing that  tiie  contracto  were  to  be  performed 
in  South  Carolina,  and  was  a  South  Carolina 
cwitract,  and  governed  by  the  laws  ot  South 
Carolina,  when  he  ahould  have  found  that 
the  two  contracts  were  governed  by  the  laws 
of  the  state  of  Georgia.  <2)  Because  his  hon- 
or erted  In  considering  and  deciding  the  ques- 
tion of  usury  under  the  laws  of  the  state  ot 
South  Carolina,  when  he  should  have  conald- 
ereA  and  decided  said  questton  under  the  laws 
of  the  state  of  Georgia.  <S)  Because  bis  hon- 
or erred  In  deciding  and  holding  that  the  con- 
tracto were  usurious.  (4)  Because  his  btmor 
erred  in  not  htrfding  that  the  contracts,  un- 
der the  laws  of  Georgia,  were  not  usurious, 
and  no  penalty  could  attach  to  the  plaintiffs. 
(5)  Because  his  honor  erred  In  not  allowing 
the  plaintiffs  ten  per  cent,  attorney's  fees, 
when  the  contracts  distinctly  specified  tiiar 
ten  per  cent  attorney's  fees  should  be  al- 
lowed If  the  contracts  were  forced  to  eollee- 
titm  by  an  attorney.  (6)  Because  his  honor 
erred  In  holding  that  the  amounts  paid  moatii- 
on  tlie  diarea  of  the  deitm^at  ahonld  be 
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ArolM  to  radim  flw  ^lndp«l  of  uw  d^t 
(7)  Beeavae  U*  honor  erred  In  flndli^  that 
then  was  due  by  tii«  d^endant  to  the  plain- 
UfT,  on  both  of  laid  contracts,  the  total  sum 
of  one  thousand  and  tUrty-one  **/i99  dollars 
(|X/)8Ltt!).  (8)  Because  his  honor  erred  m  not 
allowing  the  plaintiff  Interest  on  the  amount 
fbond  doe  him  tram  tb»  date  of  filing  of  the 
decree  op  to  the  date  fixed  for  tba  sale  of  the 
real  estate." 

The  taeU  ta  thla  cms  ass  hk  ao  reapeet 
materially  dUterent  trm  those  In  the  case 
of  Association  t.  Tknca,  B.  a  402,  27  & 
B.  27^  ezc^  that  cme  <tf  Uis  bonds  hareln 
contains  the  flawing  proTbdim:  "It  Is  fur- 
ther undoatood  and  agreed  that  this  obUga* 
tlon  Is  a  Georgia  contract  and  In  an  reagwcts 
mbjeet  to  and  gorened  by  the  laws  of 
QeorsiA."  Ibat  case  Is  deelalTS  of  Jdl  the 
qnesdons  raised  by  the  ezcQpUcma  except 
the  fifth  and  the  eM^th.  We  do  not  wish  to 
be  undostood,  howerer,  as  aanndng  to  the 
doctrtne  that,  tf  the  contracts  wore  to  be  con- 
strued with  reference  to  the  laws  of  South 
Carolina  Instead  of  Georgia,  they  would  not 
toe  usurious. 

The  fifth  exception  will  now  be  considered. 
"Hie  bonds  provide  for  the  payment  of  attor- 
n^B  fees  of  10  pet  cut,  and,  as  tiie  con- 
tracts are  held  not  to  be  nsuztoas*  it  foHows 
I3iat  there  was  error  in  not  aUowlng  such 
tees. 

We  win  next  consldw  the  eighth  exception. 
This  eocosptkm  seems  to  hare  bean  taken  nn- 
4er  a  mlsapprebenskm  as  to  the  effect  of  the 
JndgmMit  of  foreclosure,  as  we  fan  to  find 
where  his  honor  decided  that  the  plaintiff 
was  not  entlOed  to  Interest  from  the  date 
of  filing  of  the  decree  up  to  the  time  fixed  Cor 
ibe  sale  ct  the  propoty.  It  Is  ths  judgment 
of  this  court  that  the  judgment  of  the  drcalt 
court  be  modified  so  as  to  conform  to  the 
Tlews  herein  announced. 

JONBBi  J„  concurs  hi  tiie  result 


tus.  a  IBS) 

OAVn  r.  ANDDRSOM. 
(Bnpreme  Oonrt  of  South  OsroUns.  Aug.  21, 

1897.) 

Adtsssb  PosecsnoN— E^cntsmr—Tmi  —  Com- 
mon SotmoB— 'BioHTs  OF  HsiM— 'DOWSE— Tnwa 
—  E7iDiiraB  —  Rouses  —  ITonDiT  —  Ihstboo- 

TIONS. 

1.  One  In  adTsrae  possesdon  d  land  for  10 
years  scquires  tltie  against  all  bat  dalmants 

nnder  dieabilltr. 

2.  In  an  acuon  to  recover  real  estate,  when 
both  jurties  claim  from  a  eonunoo  eoorce,  plain- 
tiff need  not  proTe  title  beyond  nudi  eonrce. 

8.  An  admission  by  defendant  at  commence- 
ment of  tefltimoD;  toat  plaintiff  !■  entitled  to 
partial  recoTery  will  bar  the  riftht  of  nonsait. 

4.  Brldence  of  taxes  paid  by  defendant  In 
-ttie  name  of  plaintiff*!  ancestor,  snd  charged  to 
bim.  Is  admlailble  to  ihow  the  trust  chsiacter 
of  defendaafs  holding. 

5.  Remarks  by  tiie  Jndge  In  OTermllnB  a  mo- 
tion for  nMMuit  are  not  charges  to  ue  jury 
wMbln  tbe  constttntloDal  pnttlbltton  agwnst 
obarglagon  the  tacts. 


0.  A  woman,  allbonidi  mtltied  to  dower,  may 
become  a  trespeaeer  on  the  homestead  property 
of  her  hasband  after  40  daye  from  his  detitb. 

7.  No  ruling  exdnding  testimony  admitted  In 
defendant's  behalf  wUT  be  predicated  on  the 
remark  by  plaintiff's  counsel,  "I  don't  know  as 
that  has  anything  to  do  with  the  casck**  and  the 
reply  of  the  ooort,  "No,  sir.'* 

8.  An  heir  may  show  that  the  deed  of  Ilia 
sacestor  to  another  was  given  on  a  secret  trust 
in  favor  of  the  heir. 

Appesl  from  common  ideas  drcnit.  court  of 
Barnwell  county;  James  Aldrlch,  Judges 

Action  by  S.  O.  Gave  sgalnst  L.  L.  Ander- 
Boo.  From  judgment  for  plalntMf,  deCsndaut 
appeals.  Affirmed. 

Bates  &  Slmmi^  for  aiq^ellant  Pattersoai  A 
Holman,  for  respondent 

JONBS,  3.  This  Is  an  action  for  tiie  raooT- 
ery  of  a  lot  of  land  In  the  town  of  aiko.  In 
Bamw^  county,  and  also  a  tract  In  same 
county  containing  252  acres.  The  complaint 
allies  that  plaintiff  Is  selaed  and  posoeased 
In  fee  of  aald  premises,  and  that  defendant 
wrongfully  withholds  same,  to  his  damage 
9000.  The  answer  Is  a  general  denlaL  At 
the  begtt^wti^  of  the  twtimouy,  defendant's 
counsd  consented  that  the  jrialntlff  have  Jud^ 
ment  for  the  lot  In  BOko,  learlng  the  2S2-acre 
tract  alone  In  dispute  TbB  testlmoDy  In  be- 
half of  plaintiff  tended  to  show  that  Mrs. 
Baiah  Stans^  was  In  possession  of  Bsld  tract 
of  land  for  16  oe  10  years  or  more,  from  the 
death  of  her  husbsnd,  Bdwhi  Stanadl,  up  to 
her  death;  that  she  died  In  the  latter  part  of 
1881,  leaving  a  will  dated  November  21,  1891, 
In  wbldi  she  devised  sll  her  property,  reel  and 
pemooai,  to  liayd  W.  Stansell;  and  In  said 
win  the  defendant  was  appointed  guardian  of 
said  Lloyd  (who  waa  a  minor),  and  also  as 
executor.  After  the  death  of  Mrs.  StanseD 
the  defendant  went  Into  poesesslon  of  the 
land.  Over  defuidanfs  objections,  the  return 
of  the  defendant  to  the  probate  office  waa  In- 
troduced, showing  that  defendant  had  therein 
chai^fed  Lloyd  W.  Stansell  with  tsxes  paid  by 
the  defendant  on  the  land  In  dispute.  Then, 
without  objections,  a  tax  return  waa  offered 
in  evidence  dated  February  1,  1808,  wherein 
the  defendant  returned  this  land  and  the  lot 
in  SOko  for  taxatim  as  property  bdonglng  to 
the  estate  of  Sarah  StanselL  Lloyd  died  in 
1883  or  1804,  leaving  the  plaintiff,  his  grand- 
fathtt,  as  his  only  heir  at  law.  It  did  not 
definitely  appear  when  Edwin  Stansell  died,  at 
which  time  Mrs.  Stansell's  possession  be£^ 
According  to  the  testimony,  he  died  SMue  time 
between  1878  and  1878.  After  the  death  of 
her  husband,  Mrs.  StanseD  lived  <m  the  land, 
working  it  and  renting  It  tox  several  years, 
and  then  moved  to  the  lot  In  Elko,  but  con- 
tinued to  rent  out  aaid  tract.  At  the  eloee  of 
the  plaintUTs  testimony  a  motion  for  a  non- 
suit wss  made  on  ttie  grounds  that  plaintiff 
had  not  connected  his  titie  with  a  grant  from 
the  state,  nor  proved  20  yeara*  possession  from 
which  the  presumption  of  a  grant  would  arise, 
and  that,  having  shown  no  color  of  title, 
plaintiff  could  only  recover  such  of^tbe  land 
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as  he  showed  Mn.  Stansdl  bad  actaal  posses- 
sion of,  as  to  which  there  was  no  d^Uilte  «frl- 

dence.   The  motion  was  oTerroled. 

1.  In  this  there  was  no  eiror.  It  is  true, 
there  was  no  proof  of  a  grant  from  the  state, 
and  no  proof  of  such  l&igth  of  possesaion— 20 
years— as  would  create  a  presumption  of  such 
grant,  but  there  was  some  evidence  that 
Sarah  Stansell.  held  the  land  adversdy  for 
more  than  10  years  prerlous  to  her  death,  and 
It  Is  now  well  settled  that  a  person  who  has 
held  land  adToiaely  for  10  years  has  a  good 
title  by  Tlrtae  of  such  possession  which  may 
be  affirmatively  asserted  against  one  not  pro- 
tected by  some  disability.  Harrelson  t.  Sar- 
tU,  39  S.  a  14.  17  S.  K.  368;  IQusby  T.  RaQ- 
road  Co.,  46  S.  C.  312,  23  S.  E.  60.  There  was 
also  some  evidence  that  defendant  entered  in- 
to possession  of  this  land  after  the  death  of 
Mrs.  Stansell,  under  h^  title,  charging  his 
ward,  Lloyd  W.  Stansell,  who  held  under 
Bfre.  Stansell's  will,  with  taxes  paid  on  this 
land,  and  as  late  as  February  1,  1893,  return- 
ing this  property  for  taxation  as  belonging  to 
the  estate  of  Mrs.  Sarah  Stansell,  of  which 
he  was  executor.  This  evidence  tended  to 
show  that  plaintiff  and  defendant  claimed 
from  a  common  source,  and  this  Is  one  of  the 
well-established  exceptions  to  the  rule  requir- 
ing plaintiff  In  an  action  to  recover  r^  estate 
to  prove  a  perfect  chain  of  title.  See  Drayton 
V.  MarshaD,  1  SftU,  Const  Rep.  184;  HIU  v. 
Robertson,  1  Strob.  1;  Gelger  v.  Kalgler,  15 
S.  0.  262.  As  said  In  Hill  v.  Robertson,  so- 
pr&:  *lt  Is  against  the  moral  policy  of  the 
law  to  permit  one  to  dispute  the  title  under 
which  he  took  [>ofisesslon  of  the  land."  See, 
also,  Johnson  v.  Cobb,  29  S.  C.  377.  7  S.  B. 
601,  There  being  some  proof  of  actual  pos- 
session of  the  land,  or  a  part  thereof,  by  Sirs. 
Stansdl  for  at  least  10  years,  the  extent  to 
which  she  was  entitled  to  recover  could  not 
be  decided  In  the  motion  for  a  nonsuit,  as  that 
was  a  question  for  the  Jury  under  proper  In- 
structions as  to  what  constituted  adverse  pos- 
session.  Besides  this,  by  the  admission  of  de- 
fendant the  plaintiff  was  entitled  to  have  the 
verdict  of  the  Jury  In  his  favor  as  to  the  lot 
In  Elko.  After  the  refusal  of  his  motion  for 
nonsuit,  the  defendant  offered  evidence'  for  the 
purpose  of  showing  that  this  land  was  con- 
veyed to  blm  by  Eklwln  Stansell,  husband  of 
Mrs.  Sarah  Stansell,  and  d^endant's  fathov 
In-law,  by  deed  dated  January  18,  1871,  re- 
corded January  20,  1871,  and  that  Sarah  Stan- 
sail's  possession  was  permissive^  The  jury 
found  for  the  plaintiff.  The  Judgment  enter- 
ed thereon  Is  conclusive  here  unless  some  error 
of  law  In  the  trial  of  the  case  Is  pointed  out. 

2.  It  Is  urged  that  the  drcuit  Judge  erred  In 
permitting  testimony  as  to  the  taxes  paid  on 
the  place  and  chained  to  L.  W.  Stansell.  Such 
evidence  was  competent  for  what  It  was  worth, 
as  tending  to  show  bow  the  defendant  entered 
into  possession  of  the  land.  This  evidence 
tended  to  show  that  at  the  date  of  the  return 
tlie  defendant  held  the  land  in  dispute  aa  the 
property  of  hli  ward,  L.  W.  BtanselL 


S.  Hie  foortii  exertion  aUcgis  tliat  the  dr. 
colt  Judge  erred  In  holding  that  the  land  Id 
^spnte  was  devised  to  Lloyd  W.  Stansell  by 
the  will  of  Sarah  Stansell.  whereas  It  should 
have  been  left  to  the  jury  to  determine  whether 
the  land  In  dispute  was  the  land  devised.  We 
do  not  find  that  that  circuit  judge  made  any 
such  ruling.  The  only  rtference  to  this  matter 
that  we  can  find  Is  In  the  charge,  as  follows: 
"You  have  beard  all  the  testimony  In  tbe  case. 
Now,  then,  if  she  could  devise  and  did  devise 
It,  as  that  wlU  said  she  did,  to  Uoyd  W.  Stan- 
sell, the  mlnM-,  then  that  win  passed  whatew 
Interest,  right,  and  title  Mrs.  Stansell  poesessed 
In  those  premises  to  Uoyd  StanselL  Under 
that  will  the  defendant,  Andersoo,  was  appoint- 
ed executor  and  trustee.  If  he  la  In  poesessloa 
of  the  land  now,  how  did  he  get  It?  Was  It  ss 
executor  and  trustee  In  a  fiduciary  capacity  as 
representing  Mrs.  Stansell's  wllL  If  so,  then,  as 
the  will  conveyed  the  property  to  lioyd  Stan* 
sell,  and  Anderson  holding  It  for  him,— for  him 
In  bis  represoitatlve  capacity  as  r^resentattn 
and  trustee,— upon  the  death  of  Uoyd  Stansdl. 
if  he  died  without  being  married,  without  leav- 
ing a  father,  mother,  brother,  or  sister  of  the 
whole  blood  or  of  the  hslf  blood,  then  the  next 
would  get  It,  and  his  grandfather,  the  plaintiff 
here,  Mr  Cave,  was  his  dosest  relative,  then, 
imder  the  law  he  would  be  the  heir  at  law  9f 
Lloyd  Stans^,  and  by  operation  of  law  It 
would  pass  to  Mr,  Cave,"  eta  It  Is  manifest 
that  in  the  above  charge  the  judge  did  not  un- 
dertake to  decide,  or  even  Intimate  an  opinion 
tq;>on,  the  question  whether  the  land  claimed  to 
have  been  h^  adversely  by  Mrs.  Stansefl  was 
the  same  land  devised  to  Uoyd  StansdL 

4.  The  fifth  exertion  alleges  error  In  bedding 
that  the  tax  rectipt  was  an  admission  on  the 
part  of  the  defet^ant  of  right  In  the  land  In 
somebody  else.  We  find  In  the  case  do  erl- 
dence  of  such  ruling  except  In  his  remarks  re- 
fusing the  motion  for  a  nonsuit,  where  he  says: 
"In  regard  to  tax  receipts,  while  the  tax  Is  not 
a  muniment  of  title,  It  Is  an  evidence  ot  fact 
for  what  It  Is  worth;  and  in  this  case  the  re- 
ceipt pat  In  purports  to  be  under  a  payment 
of  taxes  by  the  defendant,  which  Is  an  admis- 
sion of  right  in  somebody  else."  The  tax  re- 
ceipt was  offered  in  evidence  wlthont  objection. 
The  remarks  quoted  above  were  made  as  a  pan 
of  the  reason  why  the  motion  tor  nonsuit  was 
overruled.  We  have  held  that  the  motion  was 
properly  overruled.  The  remarks  cannot  be 
treated  as  a  charge  to  the  Jury  hi  respect  to 
matters  of  fact,  for  he  was  not  charging  the 
Jury  In  making  these  remarks.  Su<^  r^naiks 
in  refosing  a  motion  for  nonsuit  do  not  vicdate 
the  constitutional  Inhltiitlon  against  judges 
charging  Juries  In  respect  to  matters  of  fact, 
even  though  such  remarks  may  Indicate  the 
Judge's  opinion  in  respect  to  matters  of  fact 
State  V.  Turner,  36  S.  C.  644,  15  S.  H.  a02; 
Moore  V.  RaUroad  Co.,  38  S.  C.  31, 16  S.  E.  781: 
State  T.  Crawford.  39  S.  C.  350,  17  S.  E.  799; 
Ober  T.  Bhdock,  40  S.  C  37,  18  S.  B.  264;  Noi^ 
ris  T.  ainkscales,  47  8.  G.  619;  25  S.  E.  79T. 

6h  The  sixth  exception  Is  notJtQnnded  on  aiv^ 
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ttUng  tn  fbiB  case.  Tbe  record  Shows  the  fol- 
lowing: "The  defradant  being  examined  as  a 
witness:  'Do  TOtt  know  how  Mrs.  Stansdl 
elalmed  an  lnt«^  In  Oils  land?*  (Objected  to 
Ixr  Mr.  Holman  on  the  groand  that  the  law  pre- 
Bcrlbes  how  a  woman  has  to  claim  her  dower, 
ai)d  it  should  be  done  In  one  of  those  ways.  If 
she  filed  a  bill,  and  went  Into  possession  of 
It,  then  she  should  be  held  to  her  rights.)  "Die 
Court:  If  thare  Is  soch  a  record,  tout  ol^ec- 
tion  Is  well  takoL'  'By  Mr.  Bater:  Was  ttian 
ever  any  proceedings  taken  by  Mrs.  Stansdl  to 
recorcr  her  dower  in  this  land?'  'None  what- 
eror.'  Then  by  what  do  you  know  of  your 
OWB  knowledge  what  claims  she  set  np?*  'She 
merely  asked  me  for  a  home  as  long  as  she 
lived.' "  Tbe  ruling  was  conditioned  oo  the 
existence  of  a  record,  and,  as  there  was  shown 
to  be  no  record,  the  mllng  was  In  favor  of  the 
appellant,  and  he  availed  himself  of  It;  and 
while  the  defendant  had  liberty  to  say,  he  did 
not  say  that  Mrs.  Stansell  dalxned  the  land  as 
her  dower.  Besides,  If  Mrs.  Stansell  was  en- 
titled to  dower  In  said  land,  as  against  her  hus- 
band's alienee  she  conld  be  a  treBpaseer  after 
the  esqtlration  of  40  days  from  the  death  of  her 
husband.  McCuUy  v.  Smith,  2  Bailey.  103; 
Lamar  v.  Scott,  4  Rich.  I«w,  516;  TrenluAm  v. 
WUson,  IS  S.  0. 174. 

6.  The  seventh  exception  Is  overruled,  as  It 
does  not  appear  that  tbe  drcuJt  judge  excluded 
any  testimony  offered  to  show  that  the  defend- 
ant supported  Mrs.  Stansell  at  Elko,  and  took 
care  of  bar,  as  a  drcnmstance  explanatory  (tf 
the  manner  In  which  she  was  permitted  to  oc- 
cupy the  land  In  dispute.  The  tefltlmony  had 
been  given,  when  platotlff's  connsel  said,  "I 
don't  know  as  that  has  anything  to  do  with  the 
case,"  when  toe  court  replied,  "No,  sir."  The 
testimony  not  having  been  excluded,  we  need 
not  consldw  wheOier,  In  fact,  it  was  relevant, 
OT,  If  rdevant,  whether  Its  exclusion  was  harm- 
ful. 

7.  Th»  remaining  exceptlona  charge  error 
In  allowing  plaintiff  to  attack  the  deed  under 
■which  the  defendant  claimed  title  to  the 
land  In  dispute;  The  case  shows  the  follow- 
ing as  the  basis  for  these  exceptions:  "(1) 
The*  defendant  being  cross-exam Ined  by  plaln- 
tiers  counsel:  *Wbat  did  Bdwln  Stansell 
make  yon  this  deed  tcxT  1o  secure  him  a 
home.'  IHd  he  not  make  yon  a  deed  after 
death  to  divide  this  land- up  among  his  heirs?* 
(Objected  to  on  the  ground  tliat  there  Is  no 
equitable  title  dalmed  by  the  plaintiff,  and 
the  deed  shows  for  itself.  He  cannot  bring 
out  all  testimony  to  explain  what  this  deed 
maazis.)  The  Court:  Why  cao't  be  break 
^own  your  deed,  If  be  can?'  [Tben  foDows  a 
colloquy  between  the  court  and  the  defend- 
ant's counsel].  'Has  not  this  tract  of  land 
described  in  tbe  complaint  been  divided  up 
Into  different  tracts?*  *I  had  It  divided  op 
before  the  death  of  Edwin  Stansell;  had  It 
divided  and  surveyed  out*  'For  what?*  To 
pay  off  each  heir  of  the  estate.'  'Yon  werg 
paying  off  the  heirs  of  the  estate?*  'Certain- 
•ly.'  'You  said  something  bbout  the  old  man 


being  In  debt  Tell  us  something  about  that' 
*Well,  he  was  m  debt'  (Otdected  to  on  the 
ground  that  that  Is  golng^  oatslde  of  the  case. 
He  wants  to  prove  that  Bdwln  Stansell  was 
In  debt  to  him,  and  that  this  deed  to  him 
purports  to  defraud  his  creditors;  etc)  *Yon 
say  you  divided  this  land  up  among  tiu  h(Sn7 
'Yea.  sir;  I  gave  each  one  a  portion  of  the 
land.*  'And  you  put  Mrs.  Stansell  In  pos* 
session  of  one,  and,  you  say,  tot  a  home  as 
tong  as  she  Uredr  'Yes,  sir;  that  was  after 
the  death  of  Bdwln  StanselL*  'How  long  has 
that  been?*  'Seventeen  or  eighteen  years.' 
'And  after  his  death  you  put  her  in  posses- 
sion of  this  tract  for  a  hcHxte?'  *A  one-third; 
yes,  shr,' "  etc  We  do  not  tiilnk  there  was 
error  in  admitting  this  testimony.  It  was 
to>nght  out  m  cross-examtoatlon  of  defend- 
ant, concerning  the  title  which  he  had  set 
up.  The  defendant's  answer,  bdng  a  mere 
general  denial  without  any  reference  to  his 
own  title,  was  not  such  as  called  for  any 
r^ly  In  pleading  from  plaintiff.  The  deed 
under  which  defendant  claimed  title  was 
brought  to  platotUTs  attention  for  the  first 
time  In  the  evidence.  While  Sarah  Stansell 
and  her  grantees  claiming  as  privies  In  estate 
with  Edwin  Stans^  could  not  attadc  his 
deed  as  In  fraud  of  creditors,  yet  It  was  per- 
fectly competent  for  plaintlfl  In  the  evidence 
to  show  anything  which  Is  a  direct  answer 
to  the  proof  offered  by  the  defendant  Plain- 
tiff had  a  right  to  show,  if  he  could,  that  the 
deed  under  which  defendant  claimed  was 
given  to  defendant  by  Edwin  Stansell  under 
a  secret  trust  that  the  proper^  In  dispute 
was  to  be  set  apart  for  his  widow,  Mrs.  Sa- 
rah Stansell,  which  would  tend  to  show  that 
she  held  the  land  as  her  own  under  a  claim 
of  right  from  the  deatti  of  her  husband,  and 
to  support  hw  claim  of  adverse  possession 
against  her  husband's  alienee.  In  so  far 
as  it  is  claimed  that  the  circuit  Judge  allowed 
plaintiff  to  attack  defendant's  deed  for  fraud, 
that  contention  is  disposed  of  by  the  record 
ad  follows:  Defendant's  third  request  to 
charge  was:  "(S)  That  no  evidence  can  be 
considered  to  Impeach  the  deed  of  Edwin 
Stansell  for  fraud,  because  no  fraud  is  al- 
leged; and,  even  admitting  that  it  was  a 
deed  executed  to  defraud  his  creditors,  the 
law  would  not  have  allowed  Stansell  htm&elf 
to  have  disputed  Its  genuineness.  Neither  will 
It  allow  bis  heirs  and  privies,  and  tbe  plain- 
tiff here  Is  a  privy,  not  claiming  the  land 
by  purchase,  but  by  Inheritance.*'  In  response 
to  this  the  judge  said:  *'Gentlemen,  that  In- 
volves propositions  of  law  which  may,  In  the 
abstract  be  proper  and  correct,  but  upon  ob- 
jection of  tbe  counsel  for  tbe  defense  testi- 
mony as  to  the  deed  being  fraudulent  or  at- 
tacked In  any  manner  he  objected  to  It  and 
that  testimony  was  stopped,  but  the  propo- 
sition Is  correctly  stated  here  in  tbls:  ttiat 
If  a  man  makes  a  deed  upon  Its  face  valid 
and  sufilclent,— makes  a  transactlou,— he  win 
not  be  allowed  to  come  into  court  and  stultify 
himself,  and  set  op  his  Illegal^  pu;; 

Digitizea  Dy 


27  aOUTHHA^TS&N  BBFOBTEB. 


defeat  hli  act;  and  a  man's  heln  an  what 
are  termed  in  law  privies  In  estate,  aa  the  ti- 
tle la  ctxnmott  ae  to  the  ancestor,  and  w> 
passed  to  the  heir;  and  the  heir  takes  It 
Just  as  the  ancestor  left  It,  and  the  title  of 
the  heir  cannot  rise  any  higher  than  ttie  title 
ot  the  ancestOT."  Besides,  there  was  no  tes- 
.tlmony  tb&t  Edwin  Stansell  was  In  debt  to 
any  other  pwran  than  the  defendant  In 
Tlew  of  these  things,  we  do  not  think  appel- 
lant has  any  Jost  ground  of  complaint  The 
Judgment  of  the  tttcatt  court  Is  afllrmed. 


(»  Qa.  M) 

CITY  OP  ATLANTA  t.  SMITH  et  al. 

(Sivreme  Court  of  Georgia.  Joljr  27.  1890.) 

MnricnrAL  OtmPOiuTioin— Powama— Srains— 
Impbovbhskt. 

1.  Under  a  statute  anthorlzlnc  street  parinc 
to  be  done  in  a  city  when  "the  person  owning 
real  estate  whidi  has  at  least  one-third  of  the 
fronting  on  the  street,  or  portion  of  a  street, 
the  improTement  of  which  is  desired,  shall  in 
writinc  request  the  commissioners  of  streets 
and  sewers  to  make  sach  Improvements,"  the 
cit7  cannot,  as  an  owner  of  property  fronting 
on  such  street  Join  In  slxning  snch  request  in 
order  to  make  the  same  come  up  to  the  legal 
requirement  aa  stated. 

2.  A  statute  anthorisiDg  the  paving,  on  cer- 
tain conditions,  of  a  portion  of  a  street,  "not  to 
exceed  four  squares,  •  •  •  npon  the  peti- 
tion of  abutting  owners  having  less  than  ooe- 
third  frontage  on  the  street  •  •  •  the  Im- 
provement of  which  is  petitioned  for,"  is  not 
applicable  where  the  contemplated  improve- 
ment embraces  five  squares  on  one  side  of  tiie 
street  and  four  on  the  other, 

8.  Though  an  ordinance  providing  for  certain 
paving  be  properly  and  lawfully  passed,  the 
paving  therein  provided  for  cannot  be  treated 
as  having  been  actually  laid,  and  therefore  as 
an  Improvement  already  made,  for  the  purpose 
of  legalizing  another  ordinance,  passed  on  the 
same  day,  to  the  validity  of  which  the  actual 
existence  of  the  improvement  in  question  is 
essential  aa  a  jurisdictional  fact 

4.  There  was  no  error  In  granting  the  Ininnc- 
tlon  prayed  for. 

(ByllabiM  bf  th«  Ooait) 

Brror  from  anp^or  conrt*  Folton  eonntr; 
J.  H.  Lnnq^fcln,  Judge. 

FotMon  of  J.  N.  Smith  and  others  against 
ttw  dty  of  Atlanta  for  Injunction.  There  waa 
A  decree  for  plaUitlffli,'aiid  detendaat  brings 
error.  Affirmed. 

J.  A.  Anderson  and  Gea  Westmoreland,  for 
plaintiff  hi  error.  Harry  A.  Alexander*  for  d«- 
feodanta  In  eirw. 

ATKINSON,  J.  Section  218  of  the  charter 
ot  the  city  of  Atlanta  provides:  "That  said 
mayor  and  general  conncll  shall  also  have 
full  power  and  authority  to  assess  one-third 
of  the  cost  of  grading,  paving,  macadamizing, 
constructing  side-drains,  croeslngs,  and  other- 
wise improving  the  roadway  or  street  proper 
on  the  real  estate  abutting  on  each  aide  of 
the  street  Improved;  provided,  that  before  any 
street  or  portion  of  a  street  shall  be  so  im- 
proved, the  person  owning  real  estate  which 
has  at  least  one-third  of  the  fronting  on  the 
street  or  portloa  ot  a  street,  tba  Improvement 


of  which  Is  desired,  shall  in  writing  request 
the  commissioners  ot  streets  and  sewers  to 
make  such  improvements,"  etc.  Sectloo  280 
of  the  dty  charter  authorlaes  "the  mayor  and 
general  council  of  said  dty.  In  tbelr  dlscretkm, 
to  grade,  son,  macadamise  and  otherwise  Im- 
prove for  travel  and  drainage,  the  streets  and 
alleys,  not  exceeding  four  squaiee  thereof, 
which  connect  to  otbet  streets  already  tBh 
proved,  upon  the  petition  oC  abnttlnc  owners^ 
having  less  than  one-third  frontage,"  etc.  Sec- 
tion 287  of  the  clt>  diatter,  as  at  present 
amended,  aathorizea  "the  majoK  and  genersl 
council  of  said  dty,  In  their  discretion.  In  ad- 
dition to  the  powers  conferred  by  the  atwve 
recited  ads,  to  grade,  pave,  macadamise,  and 
otherwise  Improve  for  travel  and  drainage, 
streets  and  aUe^  In  said  dty  not  to  exceed 
four  squares  of  any  street  or  all^,  a  pwtloB 
of  which  street  or  alley  Is  already  paved  or 
macadamised  or  othwwlae  Improved,  when 
sudi  inqtrovem^t  by  paving,  macadamising 
or  otherwise,  will  eonnect  a  portlmi  or  portions 
of  such  street  or  alley  already  Improved,  or 
will  connect  an  improved  portion  of  such  street 
or  alley  with  another  Improved  street  or  alley, 
upon  the  petition  ot  abutting  owners  having 
less  than  one-third  frontage  on  the  street  or 
alley  or  portion  of  the  street  or  alley,  the  Im- 
provement of  which  la  petitioned  for,"  etc 
At  the  time  the  improvements  were  projected 
out  of  whldi  the  assessments  complained  of  In 
the  present  case  subsequentiy  arose,  Butler 
street  was  unpaved,  except  tor  a  shrart  dis- 
tance Booth  of  Decatur  street  connecting  that 
street  with  Capitol  avenue.  That  portion  of 
Butler  street  extending  northward  tnm  Dec- 
atur street,  and  between  Decatur  street  and 
Edgewood  avenue,  was  nnlnqiroved.  Be- 
tween Decatur  street  and  Bdgewood  avoine 
there  are  three  streets,— Qllmer,  Jonkina,  and 
CoUege,~whlcb  Inteneet  Butler  street  Be> 
tween  College  street  and  Edgewood  avenue 
there  is  yet  another,— Boas  street,— cmmed- 
Ing  Bdl  street  with  Butter  street;  thus  di- 
viding the  territory  between  Decatur  street 
and  Edgewood  avenue  into  five  Uodu  flmit- 
Ing  Butler  street  <m  the  east,  and  four  front* 
Ing  that  street  on  the  west  Neither  of  these 
Intersecting  streets  has  been  Improved  by 
paving,  nmcadamlzlng,  or  otherwise.  Two 
separate  aM>llcatl<ms  were  granted  by  the 
mayor  and  council,  one  of  them  anthorlaing 
the  laying  of  Belgian  block  pavement  between 
Decatur  and  Jenkins  streets,  and  the  other 
authorising  the  laying  of  a  pavement  to  be 
constructed  of  vltrllled  brick  between  Jenkins 
street  and  Edgewood  avenue.  Between  Jenk- 
ins street  and  Edgewood  avenue  there  are 
three  squares  fronting  on  Butler  street  on  the 
eastern  side  of  that  street;  ca  the  western 
side  there  are  two  squares.  The  total  front- 
age upcm  Butler  street  between  JcaDtklns  street 
and  Edgewood  avenue  is  1,868  feet.  Tbt  peti- 
tion upon  which  the  projected  Improvement 
waa  authorized  to  be  made  was  signed  by  the 
Southern  Medical  Cdlege  and  by  ^  dty  of 
Atlanta,  fay  and  fhrou^  Its  mfiyor,  who.  Id 
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iniTSiumce  ot  a  reaolotlon  of  tbe  cooncU  mo- 
tlioriKliig  blm  to  do  lo,  signed  on  behalf  at  tht 
the  city  ItaeU  owning  the  priH^r^  oc- 
cupied by  tiM  Qrady  Hoapltal,  which  Is  one  of 
Its  pabUe  Instltatlons.  The  total  number  of 
front  feet  represented  by  the  persoo  ^gnlng 
•aid  petition  la  OSS,  of  which  the  Grady  Hos- 
I^tal  property  represented  800  feet.  An  wdl- 
nance  was  passed  by  the  mayor  and  oonncU 
antborlsinff  the  execution  of  the  projected 
plan  of  ImproTement,  "nd  anthorlztng  an  aa- 
•easmoit  against  the  abntttng  property  owners 
respectively,  each  according  to  Us  frtmtage 
upon  the  street,  of  one-third  tbe  cost  of  the 
iznprorement  The  city  proceeded  to  lay  down 
tbe  pavement  under  this  ordinance,  and  was 
proceeding  to  enforce  the  aBsesamrat  levied 
under  aothorlty  of  the  same  against  certain  of 
tbe  abatting  lot  owners,  when  they  filed  a 
petition,  the  purpose  of  which  was  to  enjoin 
tbe  collection  of  sach  assessments,  npon  the 
ground  that  the  ordinance  under  which  the  Im- 
provement was  made  and  under  which  the 
ajssessment  was  levied  was  void,  for  the  rea- 
Bon  that  neither  section  213,  236,  nor  237  of 
the  charter  of  the  city  of  Atlanta,  from  whldi 
said  sections  the  dty  council  derived  their 
authority  to  make  the  Improvement  and  as- 
aessment  complained  at,  had  been  complied 
with  In  such  manner  as  to  authorize  the  pas- 
sage of  the  ordinance  under  which  the  Improve- 
ment was  made.  The  trial  judge  granted  tbe 
Injonction,  as  prayed,  and  the  mayor  and 
council  excepted. 

1.  In  determining  whether  or  not  there  Is 
error  In  the  judgment,  we  will  first  consider 
eectlon  213  of  the  charter  as  It  bears  upon 
this  subject  Independeptly  of  the  consent  of 
the  citizen  who  may  own  property  abutting 
apon  a  public  street,  whenever,  in  the  dlscre- 
tlcm  of  the  mayor  and  council,  as  a  matter  of 
public  convenience.  It  becmnes  necessary  to 
Improve  a  public  street,  this  may  be  done, 
provided  the  expoise  be  defrayed  out  of  the 
general  pnUlc  fund  appropriated  by  law  to 
that  pnrpose;  but  when  It  la  sought  to  charge 
tbe  owner  with  a  portion  of  tbe  expense  of 
SQCh  public  improvement  the  authorl^  of  the 
mayor  and  oonncll  Is  limited  to  snch  cases 
MM  those  In  which  persons  owning  one-third 
of  the  frontage  on  such  street  shall,  by  peti- 
tion, request  the  Improvement  to  be  made. 
This  Is  the  proviso  attached  to  the  power  con- 
ferred by  section  213  of  the  charter.  The 
contention  of  the  complainants  in  tbe  pres- 
ent case  was  that  the  presentation  of  such  a 
petition  was  Indispensable  to  the  0X0*0180  of 
this  jurisdiction  by  the  mayor  and  council, 
and  we  think  the  language  of  the  act  does  not 
admit  of  a  doubt  as  to  the  correctness  ot  this 
contention.  It  Is  the  one  condition  precedent 
to  the  employment  of  the  power  sought  to  be 
exercised  by  the  mayor  and  council  In  the 
present  instance;  and  without  the  perform- 
ance of  that  condition  tbe  power  Is  nob  con- 
ferred by  the  charter,  and,  not  being  conferred 
by  the  charter,  of  course  cannot  be  eierclised 
by  the  mayor  and  council.   It  la  a  dormant 


power,  and  can  be  wakwed  into  life  only 
throng  the  means  appointed  of  the  law.  Un- 
Bopported  by  such  a  petition,  the  action  by 
tike  mayor  and  council  In  seeing  to  Impose, 
nnder  the  provisions  of  section  2L3  of  the 
charter,  this  burden  upon  the  abutting  lot 
owners,  was  ultra  vires.  It  was  urged  tbat 
the  petition  was  void,  for  the  reason  tbat  the 
frontage  of  the  property  upon  which  the 
Grady  Hoqiital  was  situate,  and  <^  which  the 
dty  was  the  owner,  was  necsssazy  to  supply 
the  required  one-third  of  the  frontage,  and 
that  the  cl^  could  not  lawfully  join  as  a 
party  in  preferring  such  a  petition.  As  wlU 
be  seen  from  the  record,  the  total  number  of 
front  feet  was  1,368.  The  total  amount  of 
frontage  signed  for  was  685  feet.  Of  this  686 
feet  800  feet  was  the  frontage  of  tbe  Grady 
Hospital  prcqperty.  Deducting  the  SOO  from 
the  636  feet,  It  will  be  seen  that  the  re- 
mainder was  less  than  the  one-third  required, 
so  at  last  tbe  validity  or  InvaUdity  of  this 
ordinance,  In  so  far  as  it  is  souglit  to  sup- 
port It  by  the  grant  of  power  conferred  In 
section  213  ol  the  charts,  depends  upon 
whetber  the  dty,  in  Its  corpwate  capacity, 
could  lawfully,  as  against  a  dtixen,  petition 
itself  to  enter  npon  this  projected  plan  of  im- 
provement. To  ask  this  question,  it  seems  to 
us,  is  to  answer  it  It  Is  true  that  the  gen- 
eral assembly  uses  the  words  "person  own- 
ing real  estate"  In  describing  those  who  are 
CMupetent  to  prefer  the  petition;  and,  while 
the  word  "perscm"  wdlnarlly  comprehends  ooi^ 
poratlons,  It  cannot  be  held  to  Include  the  mu- 
nicipal corporation,  which  Is  itsdf  the  sover- 
dgn  powv  moving  in  this  matter,  without  an 
express  legislative  declaration  to  that  effect, 
or  without  the  use  of  words  which,  by  neces- 
sary Impllcatton,  would  bring  It  within  the 
term  "person"  as  employed  In  the  act.  It  is 
an  andent  maxim  ot  the  common  law  that 
"the  king  Is  not  bound  by  any  statute  if  he 
be  not  expressly  named  to  be  so  bonnd."  No 
Intent  to  relinquish  or  abridge  any  prooga- 
tlve,  rlji^t,  title,  or  interest  of  tbe  crown  will 
be  presumed  unless  snch  an  intent  Is  manifest 
fn»n  the  language  of  the  statute.  Broom, 
heg.  Max.  *72.  In  the  case  of  Mayor,  etc.,  of 
Brunswkk  v.  King,  reported  in  91  Ga.  922, 17 
B.  Bl.  940,  the  maxim  above  quoted  was  ap- 
plied In  favor  of  the  municipal  authorities  of 
the  dty  of  Brunswick  as  against  the  board 
of  health,  and  It  was  held  In  tbat  case  that  an 
ordinance  which  forbade  any  person  from  ex- 
cavating, etc.,  in  the  streets  during  a  given 
period  had  no  application  to  the  mayor  and 
councO  of  the  dty  of  Bruns^ck,  who  were 
proceeding  by  Its  lawful  agttits  with  a  work 
of  street  improvement  during  a  season  when 
that  class  of  work  was  ordinarily  pn^blted. 
The  effect  of  this  statute  Is  to  Impose  a  tax 
uptm  the  property  of  all  persons  falling  within 
the  scope  of  its  terms,  and  It  would  seem  a 
strange  anomaly  if  such  significance  should  be 
attached  to  the  word  "parson"  as  to  authorize 
the  municipal  corptnatlon  to  levy  a  tax  upon 
Its  own  prc^iertT  which  It  iKdds  to  pnUie  nsaa.. 
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Such  an  Interpretation  wotild  be  contrary  to 
tbe  whole  scheme  of  tax  legislation  In  this 
state.  Under  the  general  tax  laws  of  Geor- 
gia, all  persons  are  required  to  pay  taxes  on 
their  property,  real  and  personal;  bat  we 
know  of  no  case  in  which  persons  charged 
with  the  collection  of  such  taxes  bave  ever 
denuindod  that  a  municipal  corporation  should 
pay  state  and  county  taxes  upon  property  held 
by  it  for  corp(Mrate  purposes,  and  we  know  of 
no  law  In  Georgia  which  would  sustain  such  a 
denuind,  even  if  it  were  made.  We  cannot 
presume,  then,  that  the  general  assembly  in- 
tended to  use  tbe  word  "person"  In  the  sense 
In  which  It  is  sought  to  be  applied  in  the  pres- 
mt  case.  Aside  from  these  conalderationa, 
the  whole  scheme  outlined  in  the  legislation  up- 
on this  subject  tar  the  purpose  of  collecting 
the  assessments  when  levied  forbids  the  Idea 
tiiat  tbe  general  assembly  Intended  to  Include 
the  nnmlclpal  corporation  of  Atlanta  in  the 
term  "person,"  for  It  is  provided  by  section 
216  of  the  dty  charter  that  the  mayor  and 
councU  shall  hsTe  anthorlty  to  enA>rce  the  col- 
lection  of  the  amount  of  any  assessment  so 
made  by  ^ecntlon  to  be  Issued  by  tiie  clerk 
of  council  against  the  real  estate  so  assessed, 
and  against  the  cnroer  thereof  at  tbe  date  of 
the  ordinance  making  the  assessment;  that 
Oiis  execution  may  be  tevled  1^  the  dty  mar- 
dial,  and  the  prcq>erty  axM,  etc.  It  gives  the 
defendant  tiie  right  to  file  an  affidavit  of  Ille- 
gality, and  conteBt  tiie  justice  of  the  assess- 
ment TUs  la  the  ooly  scheme  tar  the  o^ec- 
ticm  of  these  assessments,  and  to  hold  that  the 
irord  '^teraon"  Includes  the  municipal  corpora- 
tion, would  necessarily  taiclnde  a  dedslon  that 
the  mayor  and  coundl  could  lawfully  issue 
execution  against  Itself  fbr  assOBmentB  made 
qpoi  Its  own  pr(^>arty,  ai^  levy  and  sell  Its 
own  property  In  satl^ction  ot  the  debt  The 
absuxdlty  oi  wath  a  construction  Is  manifest 
and  we  are,  therefore,  led  to- conclude  that 
It  was  no  part  of  the  leglslattve  purpose  that 
the  tttj  of  Atlanta  should  Itself  beonne  a  pe- 
tltlfmer  to  Its  own  officials  m  order  to  pot  in 
motion  the  machinery  for  the  Inauguration  of 
this  kind  ci  Improvemoat  and  for  the  levy 
(tf  assessments  to  d^ray  tbe  expense  thereof, 
which  assessments  might  ultimately  become  a 
charge  in  tbvor  the  city  on-  its  own  prop- 
erty, which,  1^  law.  Is  vempteA  trim  levy 
and  sale.  The  <»dtnance.  In  so  tat  as  tt  lesto 
on  section  213  of  the  dty  charter,  was,  accwd- 
Ing  to  our  Judgment,  void,  and  the  levy  of  tbe 
tax  ctnnplained  against  cannot  be  upheld  un- 
da  It 

2.  It  Is  In^sted,  however,  that  fibe  ordinance 
is  good  under  sections  236  and  237  of  the  char- 
ter. It  wIU  be  readily  seen  from  an  examina- 
tion of  those  sections  as  they  are  hereinbefore 
stated  that  neitiier  of  them  anttaorlaes  the  con- 
struction of  the  projected  Improvement  From 
Decatur  street  to  Ddgewood  avenue  was  a 
greater  distance  than  four  squares.  It  In- 
cluded the  squares  embraced  between  Decatur 
and  OOmer,  betweoi  Qllmer  and  Jenkins,  be- 
tween Jenkins  and  College,  between  OoQege 


and  Boaz,  and  between  Boaz  and  Bdgewood 
avenue  on  the  eastern  side  ot  the  street  while 
the  distance  upon  the  western  side  was  ex< 
actly  four  squares.  Therefore  that  portion  ol 
Butier  street  proposed  to  be  covered  by  this 
scheme  of  street  improvement  exceeded  four 
squares,  the  limit  fixed  In  the  charts.  Sec- 
tion 237,  for  the  same  reason,  cannot  be  In- 
voked  to  upheld  the  present  ordinance.  So 
that  If  we  treat  the  two  ordinances  as  cover- 
ing one  scheme  of  street  Improvement  tii^ 
cannot  be  uphdd  under  either  ct  the  peotUuib 
of  the  charter. 

8.  It  Is  urged,  however,  that  they  should 
be  treated  as  s^;)arate  ofdlnances,  and  that 
treating  the  ordinance  first  passed  as  l^alls- 
Ing  the  construction  of  the  pavement  from  De- 
catur to  Jenkins  street  the  second  ordinance, 
covering  the  distance  between  Jenkins  street 
and  Edgewood  avenue,  would  fall  within  tbe 
provisions  of  section  237  of  the  charts.  It 
will  be  seen,  by  reference  to  section  287  at  the 
charter,  that  where  a  projected  Improvement 
does  not  cover  more  than  four  squares,  and 
It  will  connect  a  portion  or  portions  of  the 
street  proposed  to  be  Improved  with  a  street 
or  alley  already  Improved,  or  will  connect  an 
Improved  pwtion  of  such  street  or  alley  with 
another  Improved  portion  of  such  street  or  al- 
ley, the  cAty  has  the  authority  to  make  the 
Improvement;  and  it  is  urged  that  Inaamodi 
as  the  Improvement  under  the  first  ordinance 
was  completed  before  the  btq^rovanent  under 
the  second  ordinance  was  commenced,  there- 
fore tbe  second  ordinance  vras  a  valid  au- 
thority for  the  projected  In^ffovonent  We 
do  not  think  this  contentltm  Is  sound.  The 
power  of  the  mayor  and  council  Is  dependent 
not  npon  drcumstanees  which  may  arise  after 
they  have  entered  upon  a  work  of  public  ba- 
provement  but  upon  the  conditions  as  tiiey 
exist  at  the  time  ^epe  are  taken  to  evoke 
from  the  charts  authority  tbe  power  sou^t 
to  be  exercised.  On  tbe  day  of  tbe  passage 
of  thrae  two  ordinances  then  was  no  poastUe 
means  by  which,  within  a  compass  of  fSour 
squares,  the  projected  Improvement  oouUt  be 
completed,  and,  this  being  trne,  tbe  ctty  ao- 
thorlties  acquired  no  right  to  enter  upon  the 
work,  or  to  charge  against  the  abutting  lot 
ownws  ai^  poitim  ot  the  oost  of  Us  canstroc- 
tion. 

4.  There  are  other  qnesttoos  made  In  tbe 
record,  but  vre  do  not  find  It  neceasaiy  to  con- 
sider than  in  passing  upon  tbe  legality  of  this 
assessment  The  circuit  Judge  committed  no 
error  in  granting  an  Injunottw,  and  tlie  Judg- 
ment of  tbe  court  Is  accordingly  affirmed. 

a02  Oa.  GT4) 
CITY  OF  ATLANTA  v.  HAERISON. 
(Supreme  Court  of  Georgia.  July  9,  1897.) 

MDSICIP4I.  OoRPOaiTlOMS. 

.Ihe  questions  made  in  tiie  present  ease  are 
controlled  by  the  principles  announced  fn  the 
case  of  Citr  of  Atlanta  v.  Smith  (decided  Jolr 
27,  27  B.  B.  69e. 

(Syllabus     the  (3oart)     ^  i 
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Error  from  eiii>erlor  court,  Fnlton  county; 

3,  H.  Lumpkin^  Judge. 

Petltloii  by  li.  M.  Harrison  against  tbe  city 
of  Atlanta  for  Injunction.  Decree  for  plain- 
tiff and  defendant  brings  error.  Affirmed. 

J.  A.  Anderson  and  Geo.  Westmoreland, 
for  plaintiff  In  ernv.   H.  A.  Alexander,  for 

defendant  In  error. 

FBB  CUBIAM.  Judgmoit  afBrmed. 


OM  Oa.  M6) 

HOWBLL  ct  aL  T.  JAB1B8  LUMBER  CO. 

(Snpreme  Govrt  of  Geo^la.  Aog.  10.  1B97.) 
Oov»i4m-- OomTRuonoiT— Rights  or  Cotb- 
KAifna. 

1.  The  coTenaots  beloW'  set  forth  In  a  contract 
whereby  tbe  parties  of  the  first  psxt  agreed  to 
convey  to  the  parties  of  the  second  part,  for  a 
designated  period,  at  a  spedfied  price  per  acre, 
all  the  timoer  on  certain  lands  for  turpentine 
porposes.  and  whereby  the  parties  of  tbe  second 
part  agreed  to  convey  to  the  other  parties,  at  a 
specified  price  per  acre,  all  the  timb»-  on  certain 
other  lands  for  sawmill  purposes,  were  properly 
construed  to  be  Independent  covenants. 

2.  Where,  after  the  execution  of  such  a  con- 
tract, one  of  the .  parties  thereto  died,  and  the 
land  held  by  htm  was  sold  by  bis  administrator, 
the  purdiaser  at  such  sale  took  the  land  snbject 
to  the  right  of  the  other  party  to  the  origmal 
.contract  to  use  the  timber  as  uierein  stipulated. 

S.  The  contract  Involved  In  tbe  present  case 
was  of  the  natnre  Indicated  in  the  first  of  the 
above  notes,  and  the  construction  placed  upon  it 
1^  tbe  presiding  judge  was  correct.  This  being 
so.  and  the  record  disclosing  no  error  io  any  of 
the  rulings  complained  of,  tiie  judgmoit  below 
Is  afflimed. 

<8yllabua  by  the  Ooort) 

BSrcr  from  superior  court,  Bmanuei  coonty; 
R.  L.  Gamble,  Judge. 

Action  between  Howell  &  Bawls  and  the 
James  Lumber  Company.  From  a  Judgment 
f cr  the  latter,  the  former  bring  error.  Affirm- 
ed. 

J.  M.  StubbB,  Williams  &  Smith,  and  Ander- 
son, Felder  &  Daris,  for  plaintiffs  In  error. 
Wootten  &  Wootten  and  Dal^  ft  Hall,  for 
defendant  Id  uxor. 

FOB  CURIAM.    Judgment  afflmwd. 


cui  oa.  my 

FHILLIFS  T.  STATD. 
(Supreme  Court  of  Georgia.   Aug.  10,  1887.) 
Criminai.  Law— New  Triai>- Bvidbnob. 

1.  Thls  court  cannot  consider  a  ground  of  a 
motiMi  for  a  new  trial  alleging  error  in  admittiDg 
CTidence  over  the  movant^s  objection,  unless  it 
.distinctly  appears  that  tbe  objection  insisted  upon 
here  was  made  ana  padsed  upon  at  tbe  trial. 
Th»e  has  bem  no  departure  from  this  rule,  and 
it  cannot  be  varied,  no  matter  how  important  or 
vital  may  be  the  question  sought  to  be  made  as 
to  the  admissibility  of  the  evidence  In  question. 

2,  The  evidence  in  this  case  being  entirely  cir- 
cumstantial, and  not  being  sufficient  to  show  the 
guilt  of  tbe  accused  beyond  a  reasonable  doubt, 
and  to  the  exclusion  of  overy  other  reasonable 
bypotbeais,  the  enAa  of  Justice  require  a  new  triaL 

(Syllabus  by  tbe  Court.) 


Bmr  from  st^MrloiF  court,  HoDtton  comtyi 

W.  H.  Fdton,  Jr..  Judge. 
One  PhilllEe  was  convicted  of  a  crim^  tnd 

brings  error.  Revaised. 

L.  L.  Brown,  for  plaintiff  in  errcHr.  Robt 
Hodgea,  SoL  Oeu.,  and  J.  U.  TeireU,  Att^. 
Qen.,  for  the  Stata 

PER  OJJBIAM.   Jndgmoit  reveised. 

(lltt  Qa.  sw) 
TAYLOR  et  al.      COMER  et  aL 
(Snpreme  Court  of  Georgia.  Aug.  10.  1897.) 

NONSOlT — EVIDENCE. 

In  view  of  the  evidence  introduced  by  the 
plaintiff,  this  court,  without  intimating  whether 
there  should  or  should  not  be  a  recovery,  is  of 
the  opinion  that  the  present  case  ought  to  have 
been  submitted  to  a  jury,  and  that,  therefore.  It 
was  error  to  grant  a  nonsuit 

(Syllabus  by  the  Courtl 

Error  from  dty  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Charles  A.  Taylor  and  others 
against  H.  Comer  and  otb^.  From  a  Judg- 
ment of  ntmsnlt,  plalntUfs  bring  error.  Re- 
versed. 

Garrard,  Meldrlm  &  Newman,  for  plalntUTa 
In  error.  Lawton  &  Cunnlnghatn,  tor  defend- 
ants in  error. 

PER  CURIAM.   Judgment  remaed. 

(un  OS.  Ett) 

BUSSOLL  et  aL  T.  MOHB-WBIL  LUMBBP 
00. 

OSvprenift  Ooort  of  Ge<»^  Aog.  7, 

iHJUNOTIOa— APFOntTKEITT  QT  RsOBIVBa. 

Under  the  facta  disclosed  by  tbe  record,  the 
court  erred  in  granting  the  injunction  excepted 
to;  but  it  appears  that  it  would,  upon  the  prayer 
in  the  cross  bill  of  the  defendants,  have  been 
proper  to  appoint  a  receiver  to  take  charge  of 
the  property  in  dispute,  and  flius  preserve  the 
status  until  the  rights  of  the  parties  can  be  de- 
termined and  adjudicated  by  the  "final  judgment 
to  be  rendered  in  this  case;  and  direction  fa 
^ven  accordingly. 

(SyUaboa  by  the  Court) 

E^r  from  Bopoitv  oonrt,  WOieox  ooon^; 
O.  C.  Smith,  Judge. 

Bill  by  tbe  Mohr*Wea  limnber  Company 
against  Rmsdll  and  otlien.  Fraa  a  decree 
granting  an  Injunction,  defendants  bring  er- 
ror. Reroaed,  wiOi  direction. 

Cutts  &  Lawson,  tor  plalntllfs  In  error.  O. 
H.  WlUlams,  L.  0.  Ryan,  and  J.  H.  Martin, 
for  defendant  In  error. 

PER  CUBIAM.    Judgment  remuO,  wltli 

direction. 

(96  Oa.  871) 

HTTFF  et  al.  v.  HTJFP. 
(Supreme  Court  of  Georgia.    April  27,  1890.) 
Rbs  Jhdicata— Idsntitt  of  CAHSsa  of  Actiok. 

Where  an  action  for  the  recovery  of  a  legacy 
under  a  will  was  brought  ngninst  a  named  iieraon 
as  executor  thereof,  the  deelaratiqn  allogiug.tha 
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probate  of  the  will  in  common  fonn,  and  the  ex- 
ecutor's qoalificadon,  it  waa  error  to  OTermle 
the  plaintiff's  demurrer  to  a  plea  of  res  adjndicata 
alleging  that  a  former  action  hy  the  same  plain- 
tiff a^inst  the  same  defendant  for  the  aame 
cause  of  action  had  been  dismissed  on  demorrer, 
it  appearing  from  an  inspection  of  the  declaration 
filed  in  the  flrat  suit,  and  mentioned  in  the  plea 
as  the  basiB  of  the  defense  of  rca  adjadicata,  that 
it  was  an  action  on  the  case  agahist  the  defend- 
ant, not  as  execntor,  but  in  his  indiridnal  ca- 
pacit7.  and  that  It  sought,  not  to  recorer  a 
hgtcy,  but  damages  arising  from  bis  frandulentlr 
consenting  to  a  verdict  in  a  proceeding  for  pro- 
bate of  uie  will  in  solemn  form,  by  reason  of 
whid)  consent  the  wDl  waa  set  aside,  and  Its 
probate  denied,  the  measure  of  the  damages  claim- 
ed b^ng  the  Iega<7  lost  in  oonsequenoe  at  tht 
wrongful  act  of  the  d^endant. 
(Syllabas  hof  the  CoarL)  ' 

Error  from  sap^or  court,  Oi^etlioirpe  ootm- 
ty;  Seaborn  Beee^  Judge. 

Acticm  by  Mary  Huff  and  others  against  R. 
W,  Huff,  execntor  of  the  will  of  James  Bf. 
Hull,  deceased.  The  court  overruled  a  mo- 
tkm  to  strike  a  plea  of  res  Judicata,  and  j/Aaia- 
tUCs  bting  error.  Berersed. 

13ie  foUowing  Is  the  official  n^ort: 
To  the  petition  In  flila  case,  as  amended,  de- 
fendant demuiied,  and  the  demurrer  was  over- 
ruled. ThOTeupon  defendant  filed,  as  an 
amendnuot  to  bb  answer  de^rlng  in  general 
terms  Us  tEaUHty  to  j^alntUEB,  a  plea  at  res 
adjndicata.  To  this  plea  plalntiffli  danorred, 
but  the  demtzrrer  was  overruled,  and  the  plea 
sustained  by  the  court,  and  plain tlCCs'  action 
^^Hfni—^,  pialntlflh  exc^  to  llie  Judgment 
overruling  tbe  demurrer  to  tbe  idea,  to  the 
Judgment  sostainlng  tibe  idea,  and  to  the  Jndff' 
meat  diemlsslng  the  actttm.  The  plaintiffs 
were  Mary,  Jim,  Margaret,  and  JUIa  Huff. 
They  alleged:  On  May  25»  ISBO,  James  M. 
Huff  died  testate,  by  Us  will  leaving  to  Maiy 
Huff  91,000  in  money,  besides  all  his  furni- 
ture and  live  stxicfc;  to  Jim  Huff,  a  horse 
worth  flOO,  and  a  good  bridle  and  saddle; 
and  to  Margaret  and  Jnlla  Huff  $200  each  la 
money;  u>d  .nominating  .defendant  as  execu- 
tor. On  June  2,  1800,  the  wHl  was  :proved 
in  common  form  b^re  the  ordinary  of  O^e- 
thwpe  coDnl7,  and  B.  W.  Huff  duly  qnalifled 
as  execntor,  and  as  sodt  has  taken  diarge  of 
the  entire  estate.  The  estate  was  amply  suf- 
ficient to  pay  their  said  l^des  in  full,  over 
and  above  all  other  ddots  and  charges,  but 
tbey  have  received  but  sixty-odd  dollars  there- 
of. They  waived  discovery,  and  prayed  that 
defendant  be  required  to  make  an  account 
and  settlement  with  them  of  his  acts  as 
executor,  and  to  pay  ovw  to  them  their  lega- 
des,  and  for  general  relief.  Process  was 
prayed  against  defendant  as  executor.  This 
petltitm  vras  filed  S^tember  2S,  18BS.  Bf 
amendment  Ihey  aUeged  that  at  flie  time  of 
filing  their  petition  said  Robert  W.  Huff  was 
the  execntor  of  the  wIU  of  James  M.  Huff. 
The  plea  In  qineetlcm  was:  At  the  ApAl  term, 
1892,  of  this  court  (O^ethorpe  saperior  court), 
plaintiff,  Mary  Hnff,  brought  her  smt  against 
this  defendant  for  the  same  cause  of  action 
as  Is  now  set  up  in  this  suit   The  same  was 


denumed  to  at  that  term  of  the  eoort;  the 
demnner  sostalned,  and  the  suit  dismissed; 
said  demarrer  and  order  dismissing  being  at- 
tadied.  Defendant  pleads  the  snlt  and  Judg- 
ment OS  a  bar  to  this  suit  'Bm  Mlginal  pe- 
tition, filed  March  2B,  1892  (which  seems  to. 
have  been  considered  tiie  eonrt  Is  connec- 
tioa  wlfli  this  plfl^,  appears  to  hava  been  a 
petition  of  Julia  Huff,  aUeging:  B.  W.  Huff 
Is  Indebted  to  her  $200^  with  Interest  thereon 
at  7  per  cent  per  annum  from  May  2S,  1^1, 
for  tbaX  00  April  27,  1885,  James  M.  Huff 
made  his  last  will,  in  whidi  hs  bequeathed 
to  petitlaier  .|200;  and  nomtaiatod  B.  W.  Hnfl 
as  his  encntw,  directing  him  to  pay  over  to 
petitioner  said  amount;  the  fifth  item  of  the 
will  jxavVOag  that  9200  to  mmej  should  be 
given  to  Margaret  Hnll^  and  9200  in  money  to 
Julia  Huff,  both  of  them  being  tht  dan^ten 
of  testator's  cook,  Mary  Hnff.  That  on  May 
25,  1800,  Jamea  M.  Hnff  died,  and  tm  June  3; 
1S9I\  B.  W.  Hofl  proved  the  will  In  eumnon 
form,  and  on  October  6,  1880,  offered  it  for 
probate  In  ecdemn  f<«m,  when  a  caveat  was 
filed  liy  the  beira  at  law  oC  tiM  dsosssed.  and 
the  case  was  tiien  iwpealed  by  consent  to  the 
snperlor  conrt  That  B.  W.  Hnff,  wtOwnt  tiw 
consent  of  petitioner,  ceased  to  prais  tiis  pn»- 
bace  of  the  will,  as  he  was  legally  and  In  good 
faith  bound  to  do,  and,  wtttoot  offering  any 
evidence  to  sopport  the  will,  agreed  at  the 
October  term,  1801,  of  Ogietb<xpe  superior 
court,  to  a  verdict  setttog  the  wOI  aalde,  vritii- 
out  any  provision  for  the  payment  of  petftlai- 
er's  legfxj,  and  providing  In  tiie  vradict  for 
the  payment  to  hlmadf,  oat  of  Qie  estate  of 
deceased,  92,550,  which  was  unauthorised  by 
any  pleadings  or  evidence  filed  or  submitted 
in  the  case,  and  diereby  absorbed  almost  the 
entire  estate,  and  thus  refused,  and  still  re- 
fuses, to  pay  petitioner  her  said  9200.  That 
petittma  was  not  a  party  to  the  case,  and 
mu  inly  represented  tiiereln  by  B.  W.  Huff 
as  executor,  who,  having  accepted  said  trust, 
was  in  law  and  good  couBClence  bound  to  use 
bis  utmost  oideavors  to  sustain  and  establish 
the  validity  of  the  will,  which  he  failed  to  do. 
to  the  damage  <tf  petitioner  said  9200  and  In- 
tnest  ProcesB  was  prayed  agamst  B.  W. 
Huff.  ThB  amendments  to  tills  petititm,  hi  Ibe 
record,  are  headed,  "ISaxy  ^ff  vs.  B.  W. 
Hnff."  "Ote  first  amendment  alleged  that  B. 
W.  Huff  was  likewise  Indebted  to  petitioner 
the  further  sum  at  9800,  besides  Intuest  there- 
on at  7  pa*  cent  per  annum  fnnn  May  25>  1891, 
for  ttiat  he  has  whfdly  fafled  end  refined  to 
turn  over  to  her  a  horse  and  two  mules  be- 
longing to  James  M.  Hnff  at  tike  tfane  of  bis 
death,  and  which  were  bequeatheo  to  her  un- 
der said  will,  «C  the  value  of  9900.  Another 
amendment  alleged  said  vodict  and  judgment 
were  a  fraud  upon  her  rights,  and  were  mere 
nullities,  because  she  never  consented  to  the 
same,  and  because  thwe  nevar  wan  sny 
pleadings  filed  in  said  case  exespt  the  peUtton 
tm  probate,  tiie  caveat,  and  appeal;  and  pe> 
titloner  prayed  that  said  vodlct  and  jndgmei^ 
as  against  the  rights  of  petitioner,  be  srtiarida 
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The  demnrrer  to  this  petition  wu  upon  the 
groimda  that  It  did  not  Mt  forth  utj  cause  of 
action  against  defendant,  and  that  It  did  not 
allege  any  agreaneat  or  coitraet  bj  whidi  de- 
fendant vaa  In  any  manner  bound  to  paj 
platntlfr  any  oxmey.  ne  daniurer  to  the 
plea  of  ree  adjodtcata  ma  npon  the  following 
groonds:  0.)  The  plea  oonatltiitea  bo  defMue 
to  the  action.  Tbe  pica  abom  that  the 
proceeding*  of  oonrt  ther^  wt  forth  as  mat 
ter  res  adjadlcata  were  not  between  the  same 
parties,  nor  did  they  InvcdTe  tin  same  snbject- 
matter  with  the  suit  at  bar.  W  Because  said 
proceedings  contained  In  tbe  plea  were  not  had 
i^flJnst  the  deEendant  In  this  case,  who  Is 
sued  as  executor,  bat  were  against  Robert  W. 
Hnff  IndlTldnally.  Because  tbe  cause  of 
action  set  forOi  In  said  proceedings  Is  certain- 
ly different  from  the  cause  of  acUon  hi  tbe 
case  at  bar. 

SamL  H.  Sibley  and  H.  T,  Lewis,  tor  plain- 
tiffs In  error.  W.  M.  Howard  and  J.  J.  Strick- 
land, for  defendant  In  error. 

ATKINSON,  J.  |n  addition  to  the  state- 
ments made  In  tin  beadnote,  it  is  wily  neces- 
saiy  to  add:  An  aaalyi^  of  the  declaration 
filed  In  this  case  win  disclose  that  flie  present 
salt  Is  brought  against  R.  W.  Buff  In  bis  repre- 
sentatire  capacity  as  executor  (tf  tlw  will  ot 
James  M.  Hnff,  the  will  baring  been  admitted 
to  probate  In  common  form,  and  tbe  defendant 
haTlng  quaUfled,  and  taken  possesskm  of  the 
estote.  In  tbe  case  wherein  the  judgment 
now  pleaded  as  res  adjadlcata  to  the  present 
•nit  was  rendovd.  tbe  action  tnougui  was  an 
action  on  tbe  case  against  the  defendant  In  bis 
tndlTldtial  capacity,  seeking  to  reoorw  dam- 
ages for  hlff  personal  mlafeasanoe  In  fraudu- 
lently pmnlttbig  tbe  probate  of  the  will  In 
solemn  form  to  be  defeated.  Tbe  loss  of  the 
legacies  because  of  tbe  wrongful  conduct  of 
the  executor,  being  tbe  actual  amount  of  the 
damages  sn^alned  by  the  plaintlfl^  In  coose- 
qnence  of  tbe  executor's  culpable  fsllnre  to  ae- 
core  Che  probate  of  the  will  la  solemn  fbnn.  It 
became  matoial  only  that  tbe  Talue  of  tbe 
legacies  should  be  stated  as  fixing  tbe  measure 
of  damages.  In  that  case  the  l^des  wot 
only  Incidentally  InTolred.  In  the  present 
case  tbe  action  Is  fw  the  l^clee  tbonsdves 
against  the  oecotw,  and  they  are,  accordingly, 
tbe  direct  subject  of  the  controrersy.  Tbe 
two  causes  of  action  are  totally  dlff^rat,  and 
the  Judgment  upon  the  former  case.  It  bavlng 
beat  dismissed  upon  geaeral  danurrer,  can- 
not be  ideaded  to  tbe  present  action  as  res 
adjadlcata.  Tbe  court  therefore  erred  in  orer- 
rullng  the  motion  to  strike  tbe  plea.  Judg- 
ment rereraed. 

(99  Ok.  4H} 

MONTGOMBBT  HUNT. 
(Sivmne  Court  of  Georgia.    Aug.  18,  1890.) 

Coimuors— CoasmvoTioN— NoTBB— BtWA  Kiua 
PoKCHuaaa. 
1.  Ooastmbig  togethw  the  iimiiilsimj  note 
soed  npoD  and  the  cootanpozaneons  written 


agreement  between  tbe  parties,  it  appean  that 
tbe  note  was  given  merely  aa  a  collateral  le- 
enrltr  to  the  mrees  for  one-half  of  certain  com- 
mlsBlocis  whldi  It  was  contem^atad  would  be 
earned  tqr  the  niali«  upon  sues  of  a  patent 
fence. 

2.  Under  the  terms  of  the  agreement  It  waa 
lacambent  nptm  the  maker  to  use  reasonable  dUi- 
genee  in  endeaTorini  to  effect  such  sales,  and.  If 
the  failure  to  make  them  resalted  solely  from  a 
want  of  sndt  diligence,  be  wonid,  as  to  the  com- 
mlBsions,  be  chargeable  as  if  the  sales  bad  been 
actually  made,  to  the  extent  that  they  could  hsTe 
been  made  bj  the  exerdse  of  aach  diUgaooe; 
otherwise  be  would  not. 

5.  It  waa  the  right  of  the  plaintiff  aaina  upon 
the  note  to  ahow  that  the  defendant  had  made 
no  effort  to  effect  sales,  and  a  corresponding 
right  upon  the  part  <tt  ttie  defendant  to  ahow  that 
tiua  resulted  from  the  fallnre  of  the  payees  to 
comply  with  their  agreemmt  to  fnimah  bim 
samples  of  the  fence. 

4.  If  the  plaintiff  pnrdiaaed  the  note  before  iti 
maturity,  bona  fide,  and  for  ralne,  wlttiout  know- 
ing what  the  consideration  was,  and  without 
notice  of  the  alleged  failure  thereof,  and  also 
without  notice  of  Ssets  sufficient  to  put  him  npon 
Inquiry  wUdi  would  lead  to  a  knowledge  of  the 
truth,  he  would.  In  any  erait,  be  oititled  to  re- 
cover the  full  amount  of  the  note.  If  he  pur- 
chaaed  with  such  knowledge  or  notice,  he  would 
be  in  no  better  condition  than  the  orinial  payees. 

6.  Hie  coort  eired  in  r^ectbg  endeno^  and 
the  charge  did  not  property  present  the  real  Is- 
sues biTolved.  Let  the  case  be  tried  again  in 
the  Hgbt  of  wtiat  la  above  laid  down. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Hall;  U.  U  Smith, 

Judge. 

Action  by  J.  H.  Hunt  against  J.  B.  Mont- 
gomery. There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Rerosed. 

The  following  is  the  official  report: 
At  the  last  trial  of  this  case  tbe  verdict  waa 
again  In  fkror  of  the  plaintiff,  and  defendant's 
motion  for  a  new  trial  was  orerraled.  The 
motion  alleges  that  the  Todlct  la  contrary  to 
law  and  ertdence^  and  aa  tcAlowa:  JSmr  in 
admitting  tbe  testimony  of  defendant,  on 
cross-examination,  that  be  had  not  endeavor- 
ed to  sell  any  of  the  fence  menttoned  In  the 
contract  In  evidence;  his  oomisel  objecting 
that  this  was  Irrelevant  Brror,  after  admit- 
ting the  foregoing,  in  rallnc  ont  defendant's 
testimony,  that  when  he  entered  Into  the 
contract  with  Magee,  Fletcher  &  Ool,  Uagee 
promised  to  send  him,  within  a  few  days,  sam- 
ples of  the  fence  with  which  to  try  to  make 
sales;  and  that  the  aamplea  had  never  been 
sent  or  famished  him,  and  he  had  not  at- 
tempted to  adl  any  of  tbe  fence,  because  he 
bad  no  samples,  and  none  bad  beat  sent  him. 
Error  In  ruling  out  the  following  testimony  of 
defandant:  "Magee,  irith  iriiom  I  made  tbe 
contract  in  evidence,  told  me,  before  I  signed 
the  note  sued  on  and  the  contract,  that  the 
contract  was  that  tbe  note  was  only  given  aa 
security  for  what  commissions  would  be  due 
tbem,  or  their  part  ^  the  commission,  If  I  mM 
any  of  tbe  fence,  and  that  I  would  not  have 
anything  to  pay  on  the  note  unless  I  sold  some 
of  the  fence,  and  then  only  their  part  of  tbe 
commissions;  and  I  signed  the  note  with 
that  understanding."  And  the  following: 
**Magee  said,  to  Indoce  me  to  aljpr>ttie  nota 
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med  on,  and  heAm  I  agreed  to  sign  It  that 
It  was  onfy  to  be  given  as  secntltr;  that  It 
would  not  and  should  not  be  traded;  that  he 
would  file  It  amy  In  their  office  to  secure  pay- 
ment of  their  part  of  the  commissions  on 
what  fence  I  should  sdL  I  signed  the  note 
and  contract  cm  this  statemoit"  Error  In  not 
charging  the  Jury,  as  requested  by  defendanfa 
couDsel  In  their  argument,  that  It  they  found 
from  the  evidence  that  the  note  sued  on  was 
the  note  for  9125,  prorlded  In  the  agreemmt  In- 
troduced In  evidence,  then,  undo-  s^d  agree- 
ment, the  note  was  simply  security  for  the  one- 
half  of  the  $250  commlBsIons  bdonging  to  Bla- 
gee,  Fletcher  &  Co.  from  the  flret  1,000  rods 
of  fence  to  be  mAA,  and  nothing  would  be  dne 
on  the  note  tmtll  some  part  of  said  fence  had 
been  sold  1^  the  def  aidant,  as  between  the 
orl^nal  parttes;  and  that,  if  the  plaintiff,  at 
the  time  he  purchased  the  note,  had  notice  of 
the  nature  of  the  transaction,  or  had  sufflcloit 
notice  to.  put  him  upon  inquiry  which  would 
lead  to  a  fenovriedge  of  it,  he  would  hold  It 
subject  to  this  defense  by  the  det^idant.  The 
court  ahould  have  construed  the  contract  ox 
agreement,  and  given  to  the  Jury  the  above 
charge,  or  some  charge,  as  to  defendant's  con- 
tention, and,  falling  to  do  so,  the  charge  was 
not  sufficiently  e^lldt,  did  not  cover  the  caae^ 
and  did  not  give  the  defendant  the  benefit  ot 
the  law  ^tpllcable  thereto.  'Hie  court  failed 
to  construe  the  agreement,  or  explain  to  the 
Jury  Its  meaning,  so  far  as  it  bo?e  upon  the 
note  sued  <mi,  or  showed  Its  consideration,  ex- 
c^t  as  stated  In  the  charge  hereafter  set  tarth. 
Oounsel  for  plaintiff  contended  before  the 
court  and  Jury  that  the  meAnlng  ot  the  con- 
tract was  that  the  note  was  given  to  be  paid 
aba(Autely  in  consideration  that  -  the  entire 
commissions— $250  ott  the  first  1,000  rods  of 
fence  sold— were  to  belong  to  defendant;  and 
defioidaht  contended  that  the  meaning  ot  the 
contract  was  that  the  note  was  glv&i  merely 
to  secure  the  payment  to  Magee,  Fletcher  ft 
Oo^  of  their  half  of  the  f250  commlsstons  <m 
the  ffist  1,000  rods  to  be  sold,  and  would  not 
be  dtie  unless  some  of  the'  fence  was  sold. 
Defendant's  counsd  asked  the  court  to  con- 
strue the  contract  and  to  diarge  the  Jury  that 
the  meaning  Insisted  upon  1^  them  was  the 
true  meaning;  and  It  was  error  not  to  so 
charge,  and  not  to  construe  the  contract  far- 
ther than  la  stated  In  the  charge  as  given,  to 
wit:  "This  Is  an  action  brought  by  J.  H. 
Hunt  against  T.  B.  Montgomery  to  recover  the 
amount  alleged  to  be  due  of  the  note  sued  on 
In  this  action.  The  defendant  having  admit- 
ted In  his  plea  that  he  executed  the  note  sued 
on,  and  that  the  plaintiff  Is  the  legal  holder 
of  it,  and  the  note  being  In  evidence,  the  plain- 
tiff Is  entitled  to  recover  the  amount  due  on 
the  note,  unless  the  defendant  has  establish- 
ed a  valid  defense  to  the  suit.  To  this  action 
the  defendant  pleads,  in  substance:  First, 
that  there  was  no  consideration  for  the  note, 
and,  If  there  was,  that  It  has  totally  failed; 
second,  that  the  plaintiff  Is  not  a  bona  fide 
^Ider  of  the  note  for  value,  and  had  notice 


before  he  became  tike  holder  of  tt;  third,  that 
the  plaintiff,  at  and  before  be  became  the 
taUler  of  the  note,  knew  that  It  was  not  cot- 
lectiUet  that  nothing  wonld  be  dne  tn  It  im- 
lesa  defwidmitt  should  sell  some  of  the  fencing, 
and  that  defendant  would  be  Indebted  to  Ma- 
gee, Fletcher  Sl  Oo.  only  their  part  of  the  com- 
missions <m  mdh  aalee.  and  that  the  note  was 
glvoi  rimply  as  aacoAlj  tor  their  part  oC  ttat 
commissions.  If  the  evidence  shows  that  the 
note  sued  on  was  given  contemporaneously 
with  the  written  contract  In  the  evidence  lie- 
fore  you,  wMcb  states  the  coiulderatkm  ot  tbe 
note,  then  the  two  instruments  constltnte  one 
contract,  and  are  to  be  construed  together, 
and  tile  defendant  may  plead  the  fattore  of . 
the  condderatitm,  and  also  that  when  the 
plaintiff  purchased  he  knew  what  the  consid- 
eration was  and  that  it  had  Called,  cx  had  snt- 
fldent  notice  to  put  him  upon  inquiry  which 
would  lead  to  a  ^owledge  of  the  facts;  and 
such  plea,  supported  by  evidence,  woidd  be  a 
good  defense.  A  consideration  la  valid  tt  any 
benefit  accrues  to  the  person  who  makes  the 
promise^  or  any  Injury  to  the  pecaon  who  re- 
celves  the  promlae.  If  there  was  no  omsld- 
eratlon  for  the  note,  w  If  the  consideration  fi^ 
ed,  and  the  evidence  so  shows,  then  the  plain- 
tiff could  not  recover  unless  be  la  an  innocent 
h^er  of  the  note,  tor  value,  without  notice, 
and  bought  it  before  It  was  dishonared;  but  If 
the  plaintiff  purdiased  the  note  before  It  was 
dishonored,  without  notice  that  there  was  no 
consideration,  or  without  notice  of  the  failure 
of  the  consideration,  he  would  be  entitied  to  re- 
cover, even  though  time  was  no  conddera^ 
tion,  and  though  It  Called.  The  haida  (rf  a 
note  Is  presumed  to  be  a  bona  flde  hOUMr  for 
value,  and  the  burdoi  Is  on  the  d^endant  to 
prove  the  contrary.  As  to  notice,  I  dharge  yon 
that,  if  the  note  was  purchased  under  such  dr- 
cumstances  aa  would  naturally  exdte  soqil- 
don,  and  no  Inquiry  Is  made,  the  purchaser  Is 
charged  with  such  notice  as  proper  inqoiiy 
would  have  given  him.  Any  drcnmstances 
which  woold  [dace  a  inrudrait  man  on  his 
guard  In  purchasing  n^otlable  papers  will 
be  sufficient  to  constitute  notice  to  a  pur- 
chaser of  sndi  paper  before  It  was  due.  No- 
tice, to  affect  the  purchaser,  must  be  befwe  or 
at  the  time  ot  the  purchase.  Notice  to  him 
afttt  the  purchase  wonld  not  ^affect  him.  and 
would  not  prevent  a  recovery  on  the  note.'" 

Percy  &  Oralg,  for  plaintiff  la  emff.  J.  B. 
Bates,  tor  defMidant  In  error. 

ATKINSON,  3,  The  material  facto  upon 
which  the  questions  made  under  the  present 
writ  of  error  arise  were  stated  when  this  case 
was  last  before  this  court  See  93  Oa.  438, 
21  S.  B.  69.  It  Is  therefore  unnecessaiy  to 
restate  them  here.  Those  portions  of  the  rec- 
cord  the  consideration  of  which  is  necessary 
will  be  found  stated  in  the  official  report 

1.  In  the  case  dted  above  It  was  held  that  the 
note  sued  upon  should  be  construed  In  connec- 
tion with  the  wrlten  agreement  ^^ecuted , con- 
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temporaBecmaly  with  that  Dote.  Tlie  agreemoit 
referred  to  in  terms  states  tbat  the  note  sued 
upon  was  givoi  to  seewe  tbe  pajment  of  cer^ 
tain  comznlBsloDB  which  the  parties  soppoaed 
tbat  the  maker  would  be  able  to  earn  in  carry- 
ing oqt  the  wrlitm  contract,  the  undertaking  of 
the  maker  of  the  note  being  that,  in  ctmald- 
eration  of  the  rights  and  prlTileges  granted  to 
him  under  the  contract  In  qaeatltm,  he  wontd, 
In  the  territory  speclfled,  uae  hla  endeavors  to 
sell  the  wire  fence  concerning  wtaidi  the  par- 
ties were  contracting.  He  agreed  to  pay  "the 
first  party  [the  payee  of  the  note]  Ave  cents 
per  rod  of  the  commission  after  he  has  sold 
one  thonsand  rods  of  fence  and  received  all 
the  commission,  ¥260,  aa  he  has  tills  day  ae- 
cnred  to  be  paid  V12S  by  ezecuticm  of  his  note, 
being  one-half  of  tiw  commission  <m  the  first 
1,000  rods  of  fence  sold.  And  If  600  rods  at 
fence  have  not  been  sold  at  the  end  of  six 
months  the  second  party,  then  said  com- 
pany or  thdr  anthorlced  represratatlTes  are 
folly  empowered  to  cancel  said  agency  and 
appoint  anotlier  agent  In  his  stead;  but,  It 
they  decide  to  cancel  said  agency,— which 
Shan  be  at  their  optl6n,~th^  shall  surrender 
said  note  after  Oat  being  p^d  one-half  the 
ciminilsslon  on  the  fence  sold  during  the  said 
six  months."  According  to  this  agreemoit,  It 
is  clear  that  tiie  note  was  i^ven  merdy  as  ccd- 
lateral  security  for  the  payment  ot  the  com- 
mlad(m8  which  might  be  earned  by  the  maker 
of  the  note  In  selling  the  wire  fence  under  the 
contract  executed  contemporaneously  with  It 

2.  One  other  obligation  assumed  by  the 
maker  of  the  note  was  to  use  his  endeavor  to 
sell  the  fence.  This  stipulation  imposed  upon 
him  an  actire  duty  In  regard  to  the  matter, 
and  It  was  accordli^ly  incumbent  upon  him 
to  use  reasonable  diligence  In  endeavoring  to 
effect  sales,  and.  If  the  failure  to  make  them 
i-esulted  solely  from  the  want  of  such  dili- 
gence upon  his  part,  he  would.  In  favor  of  the 
adverse  party,  be  chargeable  with  having 
earned  the  commissions,  as  though  the  sales 
which  might  have  been  made  by  him  in  the 
exercise  of  reasonable  diligence  had  actually 
been  made.  If  he  made  such  effort,  however, 
or  was,  because  of  the  act  of  the  adverse 
par^,  excused  from  making  It,  be  would  not 
be  giUlty  of  negligence,  and  could  not  be  held 
answerable  for  commissions  as  earned  which 
were  not  earned. 

8.  Having  assumed  the  duty  of  using  his 
endeavor  to  sell  the  fmce,  it  was  competent 
upon  the  trial  of  the  case  for  the  plaintiff  to 
show  that  the  defendant  had  not  compiled 
with  this  duty,  and  bad  made  no  effort  to 
effect  sales,  and  it  was  a  corresponding  right 
upon  the  part  of  the  defendant  to  show  that 
his  failure  to  make  sales,  or  his  failure  to 
make  an  effort  to  sell,  resulted  from  the  fail- 
ure of  the  payees  to  comply  with  their  agree- 
ment to  furnish  him  samples  of  the  fence 
which  he  was  expected  to  sell.  Two  grounds 
of  error  assigned  In  the  motion  for  new  trial 
will  be  dealt  with  In  connection  with  this  view 
of  the  case.   Upon  the  trial,  the  defendanti 


upon  cross-examination,  testified  that  he  had 
not  endeavored  to  sell  any  of  the  fence  men- 
tioned In  tbe  contract  In  evldoice.  His  coun- 
sel objected  to  this  upon  the  ground  that  it 
was  irrelevant  The  objection  was  overruled, 
and  the  evidence  admitted,  but,  after  admit- 
ting the  evidence  thus  objected  to,  the  court 
ruled  out  the  testimony  of  the  defendant  to 
the  effect  that  when  he  entered  into  the  con- 
tract wltii  Magee,  Fletcher  &  Co.,  the  payees 
in  the  note,  they  promised  to  send  him,  with- 
in a  few  d^s,  samples  of  the  fence^  wltii 
which  to  try  to  make  sales,  uid  that  the  sam- 
plea  had  never  been  fondshed  to  him,  and 
tbat  he  ^d  not  attempt  to  sell  any  of  the 
fence  because  be  had  no  samples,  and  none 
had  been  sent  to  him.  Magee,  Fleteher  & 
Co.,  the  payeea  in  the  note,  agreed  with  tiie 
maker  that  they  wonld  keep  on  hand  a  full 
supply  of  the  Oiiamplon  combination  slat  and 
wire  fence,  which  vronld  be  furnished  at  an 
times  to  the  makw  at  certain  prices.  The 
noncompliance  with  this  agreement  upon  the 
part  ot  the  payees  might  have  been  soflicient, 
and  vronld  by  a  Jury  doobtless  bare  beem  con- 
sidered Bofilclen^  to  ezcose  t2ie  maker's  non- 
performance of  his  covenant  to  attempt  to  sdl; 
and  therefore  the  court,  while  ruling  correctly 
in  admitting  the  evidence  tending  to  show 
that  the  defwidant  bad  not  attempted  to  sell, 
erred  in  excluding  that  part  of  the  evidaice 
which  was  directed  to  an  explanation  of  his 
reasons  for  not  making  the  attempt 

4,  6.  Of  course,  none  of  the  defenses  urged 
by  the  d^endant  could  avail  against  the  p^ 
son  plaintiff,  who  was  an  Indorsee,  If  be  pur- 
chased the  note  before  its  maturity,  bona  fide, 
and  for  value,  without  knowing  anything  of 
the  consideration,  and  without  notice  of  the 
alleged  failure  thneof.  Whethw  or  not  he 
had  notice  Is  a  question  of  fact  Notice  may 
be  express  or  It  may  be  Implied.  If,  before 
he  purchased  the  paper,  he  had  knowledge  of 
such  facts  to  connection  with  the  transaction 
as  would  serve  to  put  a  prudent  man  upon  to- 
qulry  as  to  tbe  true  status  of  affairs  between 
the  original  parties,  he  wonld  be  chargeable 
with  notice  of  every  other  fact  material  to  be 
known  which  he  could  have  discovered  had  he 
prosecuted  with  reasonable  diligence  the  In- 
quhr  thus  suggested  to  him;  and  if  it  should 
be  found  that  be  purchased  with  notice  he 
would  occupy  no  better  position  than  the 
payees.  We  think  the  court,  by  Its  charge 
which  is  stated  in  the  record,  misconceived 
the  true  meaning  of  the  contract  between  the 
parties,  and  the  true  bearing  of  tbe  written 
contract  upon  the  promissory  note.  For  this 
reason,  and  because  of  the  errors  committed 
in  excluding  evidence,  a  new  trial  Is  directed. 
Judgment  revened. 

CM  Qa.  606)- 
LIGHTNER  v.  BRANNEN  et  al. 
I  (Supreme  Court  of  Georgia.  Nov.  80,  1886b) 
I  La:idi.osd's  Libs — Prioritt. 

I        According  to  the  principle  laid  down  by  thls- 
coort  In  the  case  of  Duncan  v.  Clark,  96  Ga.  263, 
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22  8.  B.  92T,  and  the  cum  there  dted,  a  hudlord 
having  a  spmal  lien  upon  the  crop  of  hlB  tenant 
for  supplies  fanushed  cannot,  hj  parchasin^  the 
crop  from  the  taiant  at  private  lale,  acquire  a 
title  thereto  whidi  cau  be  set  ap  claim  mm 
against  a  lerj  tipoa  the  crop  undor  a  conunon-law 
Judgment  Bealnst  the  tenant.  In  such  case  the 
lien  of  the  landlord  upon  the  crop  is  superior  to 
that  of  the  Judgment,  without  regard  to  the 
question  of  their  respective  dates,  bat  he  can  as- 
•ert  Its  priority  over  the  judgmoit  only  tqr  a 
legal  foreclosure  of  bis  lien. 

<Srlhibn*  bjr  the  Court) 

Error  from  superior  court,  Gbattahooctaee 
coun^;  W.  B.  Butt,  Judge. 

AcHoa  to  determiue  title  to  property  lerled 
on  under  execution  Iwtween  J.  M.  Lightner 
and  Brannen  St  Wyna  Judgment  for  Bnw- 
nen  &  Wynn,  and  claimant  brlnga  anor.  Al- 
flrmed. 

The  following  Is  tiw  official  report; 

An  exeeatlcai  In  faror  of  Brannen  &  Wynn 
against  Burton  Flowers,  founded  on  a  judg- 
ment rendered  In  Febroary,  IS&l,  was  levied 
by  a  constable,  September  S,  18M,  on  60 
bosheU  of  com  and  600  pounds  of  seed  cot- 
ton, and  later  In  the  same  month  oo  8,000 
pounds  of  seed  cotton,  6,000  pounds  of  seed 
cotton  nngathered,  and  400  bundles  of  fodder. 
Claims  were  Interposed  by  J.  M.  Ughtner, 
and  a  verdict  was  rendered  for  blm  In  Jus^ 
tlce's  court  On  certiorari  the  Huperlor  court 
ordered  that  the  verdict  be  set  aside,  tlie 
claims  dismissed,  and  final  Judgment  rendered 
in  favor  of  plaintiffs.   Claimant  excepted. 

The  original  answer  of  the  justice  to  the 
writ  of  certiorari  showed  that  Flowers  rented 
from  Lightner  the  land  upon  which  the  prod- 
uce levied  on  was  raised  for  a  certain  num- 
ber of  bales  of  cotton,  and  had  discharged  the 
rent  obligation,  turning  over  the  nomber  of 
twles  agreed  to  be  paid  aa  rent;  that  the  prod- 
uce levied  on  had  been  turned  over  by  Flow- 
ers to  Ughtner  In  July,  1894.  In  the  disctuu^ 
of  a  debt  for  supplies;  and  that  plaintiff's  ex- 
ecution had  been  duly  entered  on  the  execu- 
tion docket.  The  amended  answer  of  the  Jus- 
tice shows  the  following:  The  levying  officer 
testified  that  Flowers  was  in  possession  of  the 
property  levied  on  at  the  tlOie  the  levlea  were 
made,  and  told  that  officer  that  said  property 
was  not  his,  but  claimant's.  Claimant  testi- 
fied that  he  rented  the  land  to  Flowers,  for 
that  year  for  4%  bales  of  cotton;  that  there 
was  a  verbal  contract  with  Flowers  that  the 
entire  crop  should  be  claimant's  until  all  ad- 
vances for  fertilizers  and  provisions  were 
paid  for;  and  that  In  July  be  bought  out 
Flowers,  gave  him  his  supply  account  fm*  bis 
interest,  and  agreed  with  him  Oiat  he  should 
remain  on  the  farm,  and  gather  the  crop,  and, 
if  anything  were  left  over  after  paying  the 
rent  and  supply  account,  claimant  would  turn 
It  over  to  Flowers. 

L.  McLester  and  0.  CL  Mlnter,  for  plaintiff 
in  error.  MlUer,  Wynn  it  MlUer,  for  defend* 
ants  in  wror. 

ATKINSON,  J.  The  official  report  states 
the  facts.   The  principle  announced  in  tbe 


case  of  Duncan  v.  Clai^.  96  Ga.  2C3,  22  S.  E. 
927,  and  cases  them  cited,  to  which  refa?atee 
Is  made  In  tbe  headnote.  Is  directly  appUcaMe 
to  the  facts  In  the  preeott  case,  and  iioice  n« 
further  (pinion  Is  neceaaaij.  Jndgm^t  af- 
flnaad. 


(M  Oa.  >SI) 

OABI/rON  T.  WHITIB. 

(Sopieme  Oonrt  of  Oeoigia.    May  4,  1898.) 

Aonoa  OK  Notb—Arorhbt*s  Fsa— Acookmoimt 
noK  Ifora— Nonas  or  Kmpat- 
MSNT— PuuBiire. 

1.  'DiIb  caae,  upon  the  question  of  attorney's 
fees,  Is  ocmtroUed  oy  the  decision  of  ttiia  ooort  in 
Butler  V.  Invcrtnent  Coh  20  8.  B.  101,  M  Ga. 

ses. 

2.  nte  only  other  material  question  involved, 
namely,  whether  an  accommodation  maker  of  a 
promissory  note,  payable  at  a  diartured  bank.  Is 
entitled  to  notfcs  of  nonpayment,  etc,  was  de- 
dded  by  this  court  In  die  caae  of  Mayw  v. 
Thomas  (at  the  last  ttxm)  28  8.  E.  761. 

S.  According  to  the  all^titniB  of  tiie  plea  fllei 
by  tite  defendant,  who  was  sued  as  principal,  be 
was  in  reality  a  surety  «ily,  and.  aa  tlie  Caet 
of  suretyship  did  not  apoear  nptm  the  face  of  the 
contract,  it  wonld,  under  section  2166  of  tbe 
Code,  have  been  his  right,  on  proper  notice  to  the 
other  defendant  sued  with  hun,  as  indoraw,  to 
make  the  necessary  iftoat,  ana  have  this  fact 
established  by  Uie  Judgment  of  the  court,  if 
there  had  been  in  the  pl»  any  prayer  anthorisinc 
this  to  be  done.  There  was,  nowever,  no  mta 
prayer  in  the  plea.  Indeed,  all  it  contained  with 
reference  to  mis  matter  was  simply  an  allega- 
tion that  the  defendant  by  whom  it  waa  filed  had 
given  ttie  other  detoidant  **notice  of  this  ^ea.** 

(Syllabus  by  the  Oonrt) 

Bmv  tarn  eltj  court  oC  CBaita;  HbwiD 
Oobb,  Judge. 

Actkm  by  James  White  against  J.  H.  GaritML 
Judgment  for  plaintiff,  and  defeodtnt  brings 

error.  Afilrmed. 

The  fonowhig  Is  tbe  official  rqKwt: 
Wblt^  cashier,  by  his  petition,  allied  tiiat 
J.  H.  Carlton,  aa  maker,  and  R.  K.  Heaves,  aa 
Indmer,  were  indebted  to  bfm  f5,000,  besides 
interest  and  10  per  ceat  attorney's  fees,  aa  m 
promissory  note  dated  Novonber  1^  1888,  and 
due  four  months  after  date^  made  and  signed 
by  Carlton,  payable  to  tbe  order  of  petitioner, 
for  value  received,  and  Indwsed  by  Beaves,  and 
ddlvered  to  petidonor.  G<^  of  the  note  was 
attached.  Defoidant  Oarlton  filed  certain  an- 
Bwers  and  pleas  and  amended  answers  and 
pleas,  to  which  plaintiff  Interposed  a  general 
demurrer.  Tbe  demurrer  was  sustained,  and 
Judgment  was  rendered  by  tbe  court  against 
the  defoidants  tor  principal  and  Intenst  sued 
for  and  96^-60  attom^'a  fees  against  Oarttim. 
To  the  Judgment  sustaining  tbe  demurrer  and 
to  the  Judgment  rendered  upon  the  note  Carl- 
ton excepted.  He  also  excepted  to  tbe  Judg- 
ment for  attorney's  fees,  and  avers  that  the 
court  erred  in  rendering  tbe  said  Judgment 
without  permltthig  htm  to  go  befne  the  Jury 
for  the  purpose  of  establishing  tbe  fact  set  iq> 
hi  his  pleas;  that  tbe  true  relation  of  the  pai^ 
ties  In  the  note  was  that  Reaves  was  tbe  mak- 
er, and  primarily  liable  thereon,  and  that  Cari* 
ton  was  an  accommodatioo  tndorser.  Tbe 
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pleu  wen:  (1)  Defendant  Is  not  indebted,  (Or 
tbe  fcdlowii^;  reasons:  While  In  tana  he  ap- 
rean  to  have  been  tbe  maker  and  Beavee  tbe 
Indoiser  <^  tbe  note,  In  fact  be  signed  the  note 
at  the  request  of  Beares,  and  (or  bis  accommo- 
dation, and  Reaves  tiicoi  Indorsed  It,  and  bad 
It  discounted  at  tbe  National  Bank  of  Athens,  a 
chartered  bank  of  this  state,  which  Is  now  the 
i«al  plalntifT  In  the  case.  This  defendant  re> 
cefred  no  benefit  (rom  tbe  note  or  Its  proceeds, 
or  (rom  tbe  consideration  o(  the  note,  either 
from  Beares  or  the  bonk.  All  these  facts  were 
well  known  to  the  bank  at  the  time  the  note 
was  discounted  and  came  Into  Its  possession, 
and  therefore  tbls  def mdant  is  in  law  and  (act 
an  accommodation  indorser  on  the  note,  and  as 
socb  waa  entitled  to  notice  o(  protest  on  non- 
payment of  tbe  same.  (THie  note  was  payable 
to  the  order  of  James  White,  cashier,  at  the  Na- 
tional Bank  of  Athens.  Oa.  It  bore  a  waiver 
of  notice  of  protest,  signed  by  Reaves,  by  bis 
attorney.)  When  the  note  fell  due,  It  was  not 
presented  to  this  defendant  for  payment,  nor 
was  he  advised  of  Its  nonpayment  until  after 
Beavra  became  Insolvent  With  full  knowl- 
edge of  these  (acts,  said  plaintiff  failed  and 
neglected  to  protest  the  note  for  nonpayment 
when  It  became  due,  and  to  give  this  defendant 
any  notice  of  such  nonpayment  as  tmder  the 
law  he  was  required  to  do,  and  this  defendant 
was  not  notified  of  the  noi^iayment  until  after 
Reaves  became  insolvent,  and  long  after  the 
note  became  due,  whereby  he  was  discharged. 
Tbe  amended  pleas  were:  (1)  Not  indebted. 
(2)  He  Is  not  indebted  to  plaintiff  as  maker 
and  principal,  and  d^es  that  he  Is  tbe  maker 
and  principal,  but  the  true  relation  of  tbe  par- 
ties to  the  note  is  that  Reaves  was  maker,  and 
this  defendant  only  Indorser,  which  fact  was 
well  known  to  plaintiff,  tbe  payee,  when  the 
note  was  made,  and  when  It  became  due.  The 
note  was  executed  solely  for  the  accommoda- 
tion of  Reaves.  It  was  executed  by  defend- 
ant and  indorsed  by  Reaves  solely  for  the  pur- 
pcse  of  allowing  Reaves  to  discount  it  at  the 
National  Bank  of  Athens  and  of  obtaining  mon- 
ey thereon  for  Reaves,  and  negotiating  the  same 
at  aaid  bank.  This  defendant  received  no  con- 
sideration for  signing  the  note,  and  Reaves  was 
in  fact  the  maker,  and  the  person  who  was  ln> 
tended  to  be  personally  liable  thereon,  and  de- 
fendant was  a  mere  Indorser,  and  intended  to 
be  liable  as  such  for  Reaves  If  Reaves  failed 
to  pay  tbe  note.  With  a  full  knowledge  of 
tliese  facts  and  of  this  tme  relation  ffr|ntlTig 
between  defendant  and  Reaves,  that  It  was 
Reaves*  debt,  and  not  the  debt  of  defendant, 
plaintiff  accepted  the  note  from  Reaves,  dis- 
counted It  for  Reaves'  benefit,  collected  from 
hlfai  the  Interest  or  dlscoiut,  and  looked  to  and 
regarded  him  as  the  maker  and  person  primari- 
ly liable  thereon  and  therefor.  Plaintiff  wen 
knew,  both  when  the  note  was  ^ven  and  when 
it  became  dne,  that  defendant  was  but  an  In- 
dorser, and  Reaves  was  In  reality  the  maker, 
and  primarily  liable  on  the  note,  yet  plaintiff 
neglected  to  give  this  defendant  notice  of  the 
nonpayment  of  the  note,  and  neltber  protested 
27  8.10.-46 


It  toe  nonpayment  nor  gave  defendant  notice 
at  sncb  protest  and  nonpayment.  Reaves  baa 
beccmie  insolvent  Wberefore  de(aidant  has 
been  discharged  by  tbe  act  of  plaintiff  (rom  any 
liability  on  the  note,  tos  the  note  was  pc^^aUe 
at  a  chartered  bank,  and  whai  executed  waa 
Intended  to  be  discounted  at  a  chartered  bank, 
and  was  In  fact  bo  discounted.  (3)  Defendant 
was  and  is  an  accommodatlni  indorser  for 
Reaves  oa  the  note.  Beaves  was  bi  fact  the 
maker,  an4  the  note  was  signed  by  defendant 
for  tbe  accommodatlw  of  Reaves,  and  the  true 
relation  of  defendant  to  the  note  is  that  of  in- 
dorser, and  not  maker;  all  of  which  was  known 
to  plaintiff.  The  note  was  not  protested  for 
nonpayment  nw  was  defendant  notified  (rf 
such  noiqpaymrat  whereby  he  was  released 
(rom  liability  thereon.  Defendant  baa  gtven 
Reaves  notice  o(  this  plea. 

H.  T.  LswfB»  Brwln  ft  Oobb,  TiimipMn  ft 
Burnett,  and  G.  U  Burtlett,  toe  plabitUt  tai 
oTor.  W.  a  Baslngcr  and  John  J.  Striddand, 
toe  defmdant  in  error. 

ATKINSON,  J.  1.  In  so  far  as  concerns  the 
error  upon  the  direction  of  the  verdict  allow- 
ing counsel  fees  lu  this  case,  the  questions 
made  In  tbe  present  record  are  controlled  by 
the  decision  of  tbls  court  in  the  case  of  Butler 
V.  Investment  Co.,  94  Ga.  668,  20  S.  B.  101. 
Upon  that  question  the  tacts  in  tbe  case  above 
referred  to  are  Identical  vrltb  those  which  ajf- 
pear  in  the  present  record. 

2.  In  the  case  of  Mayer  v.  Thomas,  reported 
in  97  Oa.  772,  25  &  B.  761,  It  was  held  that  an 
accommodation  maker  of  a  promissory  note 
was  not  entitled,  upon  nonpayment  at  ma- 
turity, to  have  the  same  protested  for  non- 
payment And  to  receive  notice  thereof,  such 
as  Is.  required  to  be  given  an  Indorser  under 
the  provisions  of  our  Code.  The  principle 
ruled  In  that  case  rules  this,  and  no  further 
discussion  of  that  question  Is  necessary  or 
would  be  profitable. 

3.  Under  section  2166  of  the  Code,  If  one 
sued  as  a  principal  claim  to  be  a  sorety  only, 
and  the  (act  of  suretyship  does  not  appear  on 
fhe  face  of  the  contract  this  fact  may  be 
proved  by  parol  as  against  tbe  real  prlndpal, 
and  tbe  true  status  of  the  alleged  suretyship 
defined  In  tbe  judgment  provided,  before 
Judgment,  the  surety  shall  give  notice  to  the 
principal  of  his  Intention  to  make  such  proof. 
In  order,  however,  (or  one  to  avail  himself 
o(  the  provisions  of  this  statute,  be  must  plead 
and  prove  his  snretyshlp.  Tbe  records  of  the 
court  stand  as  a  memorial  of  Ite  Judgments, 
and  It  is,  therefore,  essential  that  when  one 
seeks  affirmative  relief  from  a  court  his  plead- 
ings should  be  so  molded  as  to  authorize  tbe 
rendition  of  a  Judgment  In  his  tarnx.  Courts 
are  not  authorized  to  grant  relief  where  none 
is  prayed,  and  therefore  an  omission  to  ask 
relief  Is  equivalent  to  an  admission  that  none 
is  desired.  Under  the  plea  filed  In  the  present 
case,  the  real  relation  of  tbe  apparent  princi- 
pal of  the  paper  to  the  indotaer 
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only,  and,  u  between  these  two,  !q>oa  proper 
pleadings,  be  would  have  been  entitled  to 
have  had  the  verdict  so  molded.  The  notice 
required  hy  the  statute  Is  necessai?  to  enaUe 
him  to  offer  parol  evidence  of  the  foct  npon 
which  the  relief  allowed  Is  granted;  but  with- 
out  the  pleadings  to  support  It  the  erldoice 
wonid  not  be  admlsslUe,  eren  tboi^h  the  no- 
tice had  been  given.  It  therefore  follows  that. 
In  the  absence  of  a  prayer  In  the  plea  asking 
tor  Independent  afflrmative  reU^.  the  court 
did  not  err  In  the  rendition  of  Its  Judgment, 
notwithstanding  the  fact  that  the  alleged 
prlndpal  was  a  snrety  only;  and  It  Is  clear 
from  what  we  have  heretofore  said  that  no 
emw  was  committed  In  overruling  the  defend- 
ant's motion  for  a  new  trial.  Judgment  af- 
firmed. 

(99  Oa.  374) 

BAKER  V.  JOHNSON  et  at 
(Sa^eme  Court  vt  Georgia.    April  27,  1806.) 
Nbw  Tbial — AppLicATros— Bribf  or  Evinnifca. 

Where  one  diasatiafied  with  a  verdict  files 
during  the  term  a  motion  for  a  new  trial,  and, 
instead  of  parsning  the  strict  law  Id  auch  casea 
provided,  obtains  an  order  allowing  him  until  a 
future  time  in  vacation  to  prepare  and  Qle  a  briet 
9f  the  evidence  in  the  case,  and  to  amend  the 
motion,  he  must  abide  by  the  terms  of  the  order 
thus  obtained;  and  consequently,  if  no  brief  of 
evidence  is  prepared  and  presented,  the  motion 
for  a  new  trial  is  not  made  either  In  the  manner 
required  by  law  or  In  that  pointed  out  by  the  or- 
der, and  therefore  is  subject  to  be  dIamlBsed  on 
motion;  and  this  is  true  althoui^  the  motion  for 
a  new  trial  may  have  been  amended  by  the  addi- 
tion of  a  new  ground,  the  determination  of  which 
would  Dot  require  a  conaideration  of  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  county; 
Seaborn  Reese,  Judge. 

Action  by  T.  N.  Shirley,  assignee,  against 
BUzabeth  d?.  Baker  and  others.  There  was 
a  verdict  for  plaintiff,  and  defendant  Baker's 
motion  for  new  trial  was  overruled,  and  she 
brings  error.  Affirmed. 

The  following  Is  the  olBclal  report: 
After  veeiOcX,  Elizabeth  F.  Baker,  one  of 
the  defendants,  moved  for  a  new  trial  on 
the  grounds  that  the  vwdlct  was  contrary  to 
law,  evidence,  and  the  principles  at  Justice 
and  equity.  TliereiqMn  the  court  passed  an 
order  that  the  plaintiff  show  cause  during  the 
May  term,  1895,  of  the  snperlfflr  court  of 
Wllkea  county,  why  the  motion  should  not  be 
granted,  and  that  the  movant  be  "allows  un- 
til the  hearing  to  prepare  and  file  a  brief  of 
the  evidence  In  said  case  and  amend  her  mo- 
tion." During  the  May  term  above  mentioned 
movant  offered  an  amendment  to  her  motion, 
which  was  allowed,  whereby  she  alleged  that 
the  verdict  should  be  set  aside  as  Illegal  and 
Tcdd,  because  Poole,  a  member  of  the  jury 
who  tried  the  case,  was  a  second  cousin  to  "L, 
A.  and  Augustus  Cason,  who  were  parties  to 
the  suit,  being  preferred  creditors  in  the  as- 
signment, and  the  verdict  being  In  favor  of 
the  asslssiee,  which  rdationabJp  was  on- 
known  to  movutt  and  her  counsel  until  after 


the  verdict  Attached  to  ttie  amended  mo- 
tion woe  several  affidavits  offered  to  support 
the  ground  just  stated.  Movant  thereupon 
•abandoned  all  the  grounds  of  the  wlginal  mo- 
tion, and  relied  solely  on  the  amended  mo- 
tion. It  appearing,  however,  that  no  takt  of 
the  evidence  introduced  at  the  trial  had  been 
filed,  the  court,  on  plaintiff's  motion,  dismiss- 
ed the  motion  for  new  trial,  and  movant  ex- 
cepted. 

H.  T.  Lewis  and  W.  M.  Howard,  for  plain- 
tiff in  error.  Jas.  Whitehead.  B.  P.  Davis, 
and  R.  H.  Lewis,  for  defendant  in  eriOT. 

ATKINSON,  J.  A  brief  of  evld«ice  Is  In- 
dispensable as  a  part  of  a  lawful  motion  for 
new  trial.  The  court,  as  a  matter  of  grace, 
made  an  order  by  which  the  movant  was  "al- 
lowed until  the  hearing  to  prepare  and  file  a 
brief  of  the  evidence  In  said  case,  and  amend 
her  motion."  Until  the  brief  of  evidence  was 
prepared,  presented,  and  ordered  filed,  a  mo- 
tion for  new  trial  was  not  made.  This  order 
was  not  complied  with,  and  when  the  case 
came  on  to  be  heard;  It  was  properly  dismiss- 
ed. The  movant  insists,  however,  that,  in- 
asmuch as  she  amended  her  motion  by  the  in- 
sertion of  a  ground  to  the  consideration  of 
which  none  of  the  evidence  was  necessary,  the 
court  should  have  heard  her  upon  that  ground 
of  the  motion.  The  vice  of  this  position  lies 
in  the  fact  that  until  a  motion  for  new  trial 
bad  been  made  there  was  nothing  to  amend. 
Motions  for  new  trial  properly  made  may  be 
amended  by  the  insertion  of  new  grounds  at 
the  hearing,  but  we  know  of  no  authority  for 
the  consideration  of  new  and  Independent 
grounds  of  a  mbtlon  for  new  trial,  where  no 
motion  has  been  originally  made  upon  which 
they  can  be  ingrafted.  The  movant  compiled 
neither  with  the  law  nor  with  the  consent  or- 
der In  the  preparation  of  her  motion  for  new 
trial,  and  therefore  the  circuit  Judge  did  not 
err  in  dismissing  it   Judgmrat  affirmed. 

(99  Ga.  m) 

HANSFORD  v.  FREEMAN. 
(Supreme  Court  of  (reon^.    May  4,  1896.) 

PUOHISSORY  NoTEB — DSLIVERT — REFORM ATION  OF 

Instkuments—Ignobantia  Leois — FBA.tm. 

I.  Where  a  promisaory  note  was  signed  and  de- 
livered by  the  maker  to  the  payee's  agent  upon 
an  expreas  understanding  and  agreonent  that  the 
latter  was  not  to  deliver  the  note  to  his  pnadpal 
except  upon  the  happening  of  a  certain  event,  but 
waa  to  hold  the  note  'Tor  both  pardes"  until 
it  could  be  ascertained  whether  or  not  this  event 
would  happen;  and  where  In  fact  it  did  not  hap- 

Sen  at  all,  and  the  agent  hi  violation  of  the  on- 
erstandii^  and  agreement  above  mentioned,  de- 
livered the  note  to  bis  principal,  such  delivcfy 
waa  not  effective,  or  binding  npon  the  nuOcer. 
Under  these  circumstances  the  agent  was,  as  to 
the  matter  of  dellverv,  the  mutual  agent  of  both 
the  other  parties. 

2.  While  mMe  ignorance  of  the  law  will  not. 
ordinarily,  relieve  a  party  from  the  performance 
of  his  written  contract  where  be  signs  and  de- 
livers the  same  with  full  knowledge  of  all  the 
facts,  yet  where,  an  account  of  misplaced  on^ 
fidence,  and  because  of  artUlce  and  denptioa 
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fraadulentlr  practiced  apon  him  hy  die  opjiKMlte 
party,  a  TitaJ  and  material  part  of  the  contract 
was  omitted  from  the  writing,  which  purported 
to  expreu  the  whole  contract,  and  the  party  onr» 
readied  was  frandolentlr  lea  to  beHeve  that  Hie 
contract  as  written  was  In  effect  the  same  as  tt 
the  omitted  portion  had  been  inserted,  eqnitr  vlU 
decree  a  refonnatkm. 

3.  AccordiDKly,  where  an  action  upon  sadi  con- 
tract is  bronght  in  the  superior  court,  the  defend- 
ant maj  set  up  tiie  tacts  above  redted  aa  a 
defense,  and  upon  prwrf  of  the  same  maj  obtain 
appropnate  relief. 

4.  The  conrt  erred  in  sustaining  the  plaintiff's 
demurrer  to  so  much  of  the  defendant's  plea  as 
alleged  In  bis  defense  the  matters  referred  to  in 
the  preceding  notes. 

(Syllabus  by  the  Court) 

Error  from  saperlor  court,  Ogletborpe  coun- 
ty; Seaborn  Beeee,  Judge. 

Action  by  Annie  N.  Freeman  against  Benja- 
min Hansford.  From  a  Judgment  tot  plaintiff, 
defendant  brlnga  error.  Heraned, 

The  foDowlng  te  the  official  report: 

Tbe  petlthm  of  Annie  N.  Freeman  alleged: 
Benjamin  Hansford  owes  ber  $1,500,  besides 
Interest,  on  two  promlssOTy  notes,  each  dated 
September  25, 1808,— one  for  fOOO,  due  Decem- 
ber 1,  1888,  and  the  otho*  for  $1,000,  due  Janr 
nary  1,  ISM.  On  September  2S.  1808,  she 
agreed  to  sell  EUnsford  a  tract  at  148  acres  ot 
land,  more  or  less,  describing  It,  for  $1,500.  He 
has  never  paid  the  $1,500  wMch  he  owes  ber 
for' the  pnrchase  money,  nor  any  part  of  tt. 
nor  bas  she  ever  made  bim  any  conveyance  of 
the  land,  bnt  at  the  time  she  contracted  to  aell 
It  to  falm  he  made  her  the  notes  sned  on,  which 
were  tar  tbe  purchase  money,  and  she  made 
blm  ft  bond  for  titles.  She  prayed  fbr  general 
Judgment,  and  that  ber  Judgment  be  declared 
a  special  Uem  upon  tbe  land  for  the  purchase 
money,  and  diat  after  judgmmt  was  rendered 
slie  might  make  title  convejing  the  land  to  him. 
that  It  may  be  levied  on  and  sold.  Defendant 
pleaded:  He  is  not  hidebted  as  alleged.  He 
entered  Into  a  qualified  bargain  for  the  land  as 
hereinafter  stated.  He  denies  the  execution  of 
the  notes  extx^  as  bereiiiaft«'  stated,  and  de- 
nies the  oUier  alle^tions  of  tbe  sale  and  pur- 
chase of  the  premises.  He  denies  that  plain- 
tiff Is  entitled  to  a  special  or  general  Judgment 
aa  prayed.  He  was  approached  to  buy .  the 
land,  and  conditionally  bargained  therefor  as 
fc^ows:  Plaintiff,  throttgh  her  alleged  agent, 
J.  H.  Hunter,  was  undotaklng  to  sell  the  pr<^ 
erty,  and  approached  defendant  to  buy.  De- 
fendant expressed  a  desdre  to  boy.  but  indicated 
that  be  did  not  have  the  money,  and  told  plain- 
tiff  he  could  not  and  woold  not  buy  unless  he 
ccndd  borrow  tbe  money  from  Joseph  McWhort- 
er,  with  whom  defendant  had  often  dealt,  and 
from  whom  he  thought  he  could  procure  tbe 
loan  for  as  much  as  the  stipulated  purchase 
price,  and  give  him  time  for  Its  repayment. 
After  some  negotiation.  It  was  agreed  between 
said  agent  and  defendant  that  plaintiff  would 
bargain  the  land  on  the  terms  stated,  and  that, 
if  defendant  could  not  procure  the  loan  of  said 
sum  from  McWhorter,  tbe  sale  was  to  be  (tf  no 
effect  and  Intwattve.  Hunter  then  suggested 
that  they  would  entw  Into  a  written  contract 


tondilns  the  purchase.  Defendant  declined  to 
buy  or  bargain  for  tbe  land  tmlees  It  was  dls- 
ttnctiy  agreed  that  the  same  was  mtlrely  de- 
pendoit  upon  hto  procuring  tbe  loan  above  In- 
dicated. This  was  agreed  to  and  distinctly 
nndostood  by  boOi  parties,  and  tq>on  the  sug- 
gest] (»  of  Hunter  defendant  and  Hunter  called 
upon  Hai^rove^  a  magistrate,  to  draw  tbe 
agreement  ^e  agreemmt  was  stated  to  Sax- 
grove  as  above,  and  that  all  of  said  agreement 
was  to  be  incorporated  In  said  writing  between 
tbe  parties.  Haj^rova  proceeded  to  draft  tbe 
papers,  and  drafted  the  notes  and  bond  tar  ti- 
tles. After  said  contract  was  written,  and 
before  defendant  signed  It,  he  asked  If  It  was 
all  right  and  Hunter  said  tt  vras.  That  the 
daase  reciting  Qiat  tiw  note  and  bond  for  titles 
was  dependent  upon  defendant  procuring  a 
loan  tac  said  sum,  aa  above  stated,  was  left  out 
of  the  anitract  because  It  was  not  necessary  to 
Insert  It  That  he  would  bold  the  notes  for 
both  partlea,  without  ddlvery,  until  defraidaiit 
could  ascertain  whether  be  could  borrow  the 
money  as  agreed,  and  ttiat  if  he  could  not  do 
so,  all  of  said  writings  would  be  inoperative. 
Being  almost  entirely  Illiterate,  and  relying  in 
confidence  upon  Hunter,  defendant  signed  the 
notoe.  Said  clause  of  the  agreement  d^eatlng 
the  operation  of  the  writings  was  left  out  of 
the  same  at  the  time  of  Its  execution,  becanse 
of  the  false  representation  of  Hunter,  who  was 
engaged  In  making  the  contract  and  because 
of  the  fraud  thus  practiced  upcm  defendant, 
and  bis  mistake  in  misplacing  his  confidence 
in  Hunter.  Bald  representation  of  Hunter, 
which  Induced  tbe  contract  as  it  was  written 
and  signed,  was  false  and  fraudiilent,  and  was 
Intended  at  the  time  to  deceive  defendant  and 
If  he  bad  not  thus  misplaced  bis  c<mfidence  he 
vvuld  not  have  signed  tbe  note.  If  Hunter, 
Instead  of  holding  the  notes  until  he  could  as- 
certain and  r^>OTt  as  to  his  ability  to  procure 
the  loan  as  agreed  upon,  delivered  the  same,  It 
was  wrongfully  and  fraudulently  delivered,  and 
Is  of  no  effect  At  the  first  opportunity  d^aid- 
ant  attempted  to  procure  the  loan  as  above  indi- 
cated, and  could  not  do  so.  He  thereupon  noti- 
fied Hunter  of  bis  failure  to  procure  It  and 
.  offered  at  once  to  deliver  up  tbe  bond,  and  sur- 
render all  claim  to  the  premises,  or  tbe  rents, 
etc..  thereof,  which  be  has  constantly  offered, 
and  Is  willing  to  do.  Hunter,  In  violatlcKi  of 
bis  promise  and  agreement,  and  to  spite  of 
bis  representation  so  to  do,  refuses  to  so  d diver 
up  the  notes  and  take  poeseaslon  of  the  prem- 
ises. Defendant  prayed  that  the  note  be  re- 
formed, as  alleged  herein,  so  as  to  speak  the 
truth,  and  contain  ail  the  stipulations  ot  the 
parties,  and  that  the  note  and  bond  Cor  tities 
be  thereupon  deUvmd  vp  and  cancded.  and 
that  the  land,  with  Its  rents,  etc.,  be  decreed  to- 
be  the  property  of  Hunter. 

Plaintiff  demurred  on  the  following  grounds: 
<1)  Such  parte  of  the  plea  as  seek  to  show 
that  said  agent  iwproftcbed  defendant  or  took 
the  Initiative  In  making  the  sale,  should  be 
atrlt^n,  because  not  material.  (2)  Such  parts 
of  the  plea  as  seek  to  set  op  any  j>«nd  con-. 
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tract  between  the  agent  and  defendant  about 
the  sale  of  the  land,  before  they  entered  Into 
written  contract  as  alleged,  should  be  strick- 
en, because  such  parol  contract  was  merged 
Into  the  subsequent  written  contract;  also 
because  It  la  contrary  to  law,  and  because  It 
Is  not  material.  (3)  Such  parts  as  allege  by 
whom  the  notes  and  bond  were  drafted  should 
be  stricken,  because  It  Is  immaterlaL  (4) 
Such  parts  as  set  forth  any  statement  made 
to  the  magistrate  about  any  parol  contract 
made  by  the  agent  with  defendant  concern- 
ing the  sale  of  the  land,  and  any  statement 
made  to  the  magistrate  about  the  terms  and 
conditions  to  be  put  Into  the  note  and  bond, 
Bbould  be  stricken,  because  it  Is  not  material, 
and  because  It  is  contrary  to  law.  (5)  Such 
parts  as  seek  to  set  forth  any  reason  stated 
by  the  agent  to  defendant  why  any  condition- 
al  clause  was  omitted  from  the  notes  and 
bond  should  be  stricken,  because  It  la  not 
fraudulent  as  Is  alleged,  and  Is  contrary  to 
law,  and  because  It  seeks  to  vary  and  modify 
the  terms  of  a  written  contract  by  parol  tes- 
timony. (6)  Such  parts  as  allege  that  the 
agent  agreed  to  hold  up  the  notes  for  both 
parties  without  deliv^  should  be  strit^en, 
because  a  delivery  of  tbe  notes  to  the  agent 
was  a  delivery  to  his  principal,  because  the 
agent  had  no  authority  In  law  to  deliver  his 
principal's  bond  for  titles  and  receive  tbe 
notes  therefor,  with  tbe  parol  condition  and 
promises  now  sought  to  be  added  to  the  con- 
tract, because  the  alleged  promises  were  to- 
tally null  and  void  as  against  plalntift,  and 
because  said  promises  were  contrary  to  law. 
(7)  The  alleged  promise  that  the  contract 
would  be  of  no  effect  and  inc^rattve  in  any 
event,  or  for  any  cause,  as  set  forth,  should 
be  stricken,  because  the  agent  had  no  au- 
thority in  law  to  make  such  promises  for  his 
principal,  and  because  the  alleged  promises 
are  null  and  void  as  against  plaintiff.  (8) 
Such  parts  of  tbe  plea  as  attempt  to  show 
that  *ir*  the  agent  delivered  tbe  notes  to  his 
principal  the  same  were  fraudulently  deliv- 
ered, and  Inoperative,  should  be  stricken,  be- 
cause It  is  pleading  In  the  alternative  and  In- 
definite and  uncertain,  and  because  It  is  con-, 
trary  to  law.  (9)  Such  parts  of  the  plea  as 
seek  to  show  that  defendant  was  Illiterate, 
and  relied  on  confidence  reposed  In  the  agent, 
should  be  stricken,  because  it  Is  contrary  to 
law,  because  defendant  had  no  right  in  law  to 
rcpoRo  confidence  In  the  agent,  and  because 
defendant  was  not  deceived  by  the  agent,  as 
shown  by  tbe  plea.  (10)  Such  parts  as  at- 
tempt to  show  misrepresentation,  fraud,  mis- 
take, and  misplaced  confidence  should  be 
stricken,  because  the  alleged  words,  promise, 
and  conduct  on  tbe  part  of  the  agent  do  not 
sustain  and  authorize  said  charges,  and  de- 
fendant acquiesced  in  the  written  contract, 
and  because  no  fraud  was  practiced  upon  tbe 
defendant  by  the  agent,  as  shown  by  the  plea. 
(11)  Such  pnrts  of  the  plea  as  attempt  to  add 
to,  vary,  or  change  the  tertns  of  a  written 
contract  by  parol  testimony  should  be  stxick- 


en,  because  It  la  contrary  to  law.  (12)  Such 
pai-ts  as  seek  to  show  that  defendant  offered 
to  return  the  land  to  the  agent  and  surrendet 
all  claims  to  the  premises  and  the  rents,  et(L, 
thereof,  should  be  stricken,  because  It  is  not 
shown  when  such  offer  was  made,  and  it  wm 
not  shown  that  the  agent  bad  any  aothoiitr 
to  accept  such  a  proposition,  or  was  the  agent 
of  plaintiff  at  all  when  such  proposition  wai 
made;  because  it  is  contrary  to  law;  because 
It  is  not  material;  and  because  It  Is  uncertain, 
in  that  it  does  not  show  when,  where,  or  how 
much  rents,  etc.,  were  ottered  to  be  returned. 
(13)  Those  portions  of  tbe  plea  alleging  that 
defendant  vras  approached  to  buy  the  prem- 
ises by  plalntifTs  alleged  agent.  Hunter,  and 
all  the  portions  of  the  plea  following  such  al- 
l^tlon,  should  be  stricken  because  it  Is  an 
attempt  to  vary,  modify,  and  add  conditions 
to  a  written  contract  by  parol  testimony;  b^ 
cause  it  Is  shown  that  defendant  signed  and 
delivered  the  notes  and  ''waived*  the  bood 
for  titles  freely  and  Tolunterlly,  and  with  foil 
knowledge  of  the  terms  of  said  writing;  and 
because  said  portions  of  the  plea  are  contrur 
to  law.  The  parts  of  the  plea  demurred  to 
were  orderad  stricken,  and  defendant  cnept- 
ed. 

Hamilton  McWhmlw,  ftw  pWntlff  In  error. 
Wm.  L.  Brown  and  W.  H,  Howard,  te  d^ 

fffiodant  In  ertor. 

ATKINSON,  J.  1.  The  delivety  of  a  prooi- 
issory  note  to  the  payee,  or  one  authorized  by 
law  to  receive  It  tot  him.  Is  fw*ept<wl  to  Its 
binding  fbrce  as  an  obligatl<m  to  pay  upon  tbe 
part  of  the  maker.  '  By  dellv^  Is  to  be  un- 
derstood not  the  mere  manual  tradition  U  <be 
paper  by  tbe  maker  to  anottier,  bat  such  a  de- 
livery accompanied  with  a  present  purpose  to 
Invest  the  payee  witb  the  rigbt,  upon  its  ois- 
turity,  to  demand  Its  payment  The  plea, 
tberefore,  hi  the  i««sent  case,  wblob  set  op  i 
nondelivery  of  the  paper  sued  upcm  was  a  good 
defense  to  this  action.  It  alleged  that  the 
agent  ot  tbe  payee  received  it  with  tbe  under- 
standing that  he  was  to  bold  it  for  d^very 
until  the  happening  of  a  partlcrdar  event  It 
that  event  did  not  transpire,  It  was  not  tn  be 
delivered  at  all.  Tlie  i^ea  alleged  that  tbe 
event  upon  which  its  delivery  was  made  de- 
pendent had  never  occurred,  and  that,  notwltb- 
standing  this,  the  agent  of  the  payee  had  de- 
livered the  paper  to  him.  Such  a  delivery  was 
not  effective  to  charge  the  allied  maker  wttli 
its  payment  The  agmt  of  the  jtayee,  as  tbe 
mere  custodian  of  the  paper,  was  tbe  agent  al 
both  parties,  ai^  Inasmuch  as  he  bad  no  an- 
thorlty  to  deliver  It,  the  payee,  In  consequence 
of  a  delivety  by  bhn,  acquired  no  right  to  en- 
force It.  It  is  no  contradiction  of  a  written 
agreem^t  which  does  not  of  Itself  purport  to 
have  been  delivered,  to  assert  its  nwdellTCiy, 
and  therefore  parol  evidence  Is  admlariMe  ti> 
disprove  the  fact  of  delivery. 

2,  8.  The  maxim,  "Ignorantla  legls  non  ex- 
cnsat"  cannot  be  literally  applied  to  all  tbe 
varied  engagemeoti  Into  wbkdi  men  eata  is 
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tbe  course  of  their  ordinary  buslneas  relfltlonfl 
-wlU)  each  oth«-.  Ordinarily,  mere  Ignorance 
of  the  law  Is  not  an  excuse  sach  as  will  rellere 
a  man  from  tiie  oMigatlon  of  a  written  contract 
Into  wblcb  he  enters,  and  which  be  deliberate- 
ly delivers  with  a  purpose  to  bind  blmseU,  yet 
courts  of  equity  do  not  hesitate  to  reUeve 
against  the  consequences  of  on^s  Ignorance 
vh^  such  Ignorance  baa  been  snjj^lem^- 
ed  by  artfol  practices  of  the  adverse  party, 
through  and  by  means  ot  which  the  confidence 
of  tbe  Ignorant  has  been  obtained  and  betray- 
ed to  their  prejudice.  The  purpose  of  the  de- 
fendant's eqnltat^  plea  filed  In  this  case  was 
not  to  enable  him  to  introduce  parol  evidence 
to  vary  the  toms  of  a  written  engagement  In- 
to which  he  had  deliberately  entered,  but  Its 
purpose  was  to  expose  tbe  fraudulent  means 
by  which  Us  assent  to  the  terms  of  the  agree- 
ment wefe  Improperly  obtained,  to  secure  a 
reformation  of  tbe  written  contract.  In  order 
that  It  mlfi^t  conform  to  tbe  real  facta  ot  the 
case,  and  express  the  transaction  In  accord- 
ance with  the  real  agreement  and  understand- 
ing between  tbe  parties.  Tbe  ignorance  of  th« 
maker  was  a  potoitlal  factor  In  enablfng  tbe 
agoit  ot  tbe  payee  to  perpetrate  tbe  fraud  np- 
on  him  by  which  the  payee  now  seeks  to  profit 
It  made  the  maker  an  easy  mark  (or  tbe  shafts 
of  this  crafty  and  skillful  archer.  If  the  state, 
ments  of  the  defendant's  plea  be  true,— and 
tibns  they  must  be  tatea  upm  demurrer,— tbe 
agent  of  the  payee  pert>etrated  a  groes,  unnm- 
sckmaUe  fraud  upon  Um,  and  the  courts,  nn- 
der  the  steady  currents  of  dedslona  rendered, 
will  give  him  tbe  opportunity  to  reform  the  al- 
lied agreement.  In  order  that  it  may  be  made 
to  speak  tbe  trutb.  One  of  tbe  cases  wUch 
artates  most  satisfactorily  the  principle  npoa 
wblcb  the  reformation  of  contracts  is  allow- 
able Is  that  of  Insurance  Go.  v.  Morris.  79  Oa. 
666,  6  S.  B.  126.  Under  tike  principle  of  that 
declslcHi,  the  plea  in  the  present  case  should 
not  bare  been  stricken. 

4.  Tbe  court  erred  In  striking  tbe  defendant's 
plea,  and  In  overruling  bis  motion  tor  a  new 
trial,  and  a  new  trial  Is  accordingly  ordered. 
Jndgmoit  zavarsed. 


(99  Oa.  ttf) 

jrn>lSUTT  ft  OASUALTT  00.  OF  NSW 
YORE  V.  VAN  DTKB. 

CSnpcems  Gout  ot  Georgia.   Nov.  %  1880). 

AOIKn  om  NOTS— LlAMLITT  OT  GhlABAmOB— PaT- 
UXT  BT  M&KSB. 

Where  one,  not  a  party  to  a  promlBsory  note, 
try  a  writing  indorsed  tnerem  ana  signed  by  him- 
miilt  nndertakes  to  (mit  a  pwtion  ot  tbe  iffindpal 
mtun  due  thereon,  and  is  sued  upon  bis  contract  so 
«3cpTessed,  and  it  appears  from  tiie  declaration 
«iiat  the  maker,  prior  to  the  Instltatkin  of 
fliction,  had  paid  upon  the  note  a  sum  In  excess 
of  the  amouit  stated  In  such  writing.  It  wiU,  In 
tiiie  absence  of  an  allegation  tlut  audi  sum  was 
p«ld  before,  be  presumed  It  was  paid  after,  sndi 
axxidertaking;  and  a  danorrer  to  tbe  declaration 
opon  the  grooud  that  the  defendant  was  dls- 
cbarged  by  sudi  payment,  and  that,  tittezefore. 


as  against  him,  the  declaration  stated  DO  cause 
of  action,  was  properly  sustained. 
(Syllabus  br  thf  Court.) 

Error  from  city  court  of  Floyd;  G.  A.  H. 
Harris,  Jndge. 

Action  by  tbe  Fidelity  &  Casualty  Company 
of  New  York  against  R.  D.  Van  Dyke.  From 
a  Judgment  sustatnii^  a  demurrer  to  the  com- 
plaint, pkdntlfl  brings  error.  Affirmed. 

Beece  *  Dotny,  for  plaintiff  In  errmr.  Uc- 
Houy,  NnniiaUr  &  NeeL  for  defendant  In  er- 

ATKINSON,  J.  Whether  Van  Dyke  be 
treated  as  a  surety  w  guarantor,  his  agree* 
ment  amounted  to  nothing  more  than  an  en- 
gagement upon  Us  part  that  tbe  maker  of 
the  note  should  pay  at  leaat  9150  tipon  the  sum 
for  whldi  It  was  given.  Wbsn  tJiat  sum  wu 
paid  by  the  maker,  Van  Dyke  was  dlscha^ed. 
This  sum  was  paid  before  tbe  Institntton  ot 
the  salt,  and  It  was  urged  in  reply  to  tbe  de- 
murrer that  It  did  not  appear  tbat  tbe  Indocsfr- 
ment  nnder  whldi  Van  Dyke  bound  hlmsciU 
was  made  before  Ow  paymmt  of  Uiat  sum. 
The  presumption  would  be,  inasmuch  as  1m 
undertook  to  guaranty  a  spedflc  portion  of 
tbe  debt,  that  his  engagonent  was  ent^«d 
Into  at  tbe  time  of  the  ezeentkm  of  Uie  note, 
otherwise  tbe  declaration  would  have  alleged 
tbe  fact  tbat  he  had  signed  <lie  Indorsement 
under  such  circumstances  as  would  make  him 
absolutely  liable  tor  the  sum  still  due  upon 
tbe  note.  la  tbe  absence  of  sndi  an  allega- 
tion. It  will  be  presumed  not  to  be  trtie. 
Pleadings  are  taken  most  strongly  against  tbe 
pleader,  and  the  prestunpUon  Is  ttiat  he  baa 
alleged  In  the  declaration  all  facts  consistent 
with  the  trutb  which  would  impose  a  UablUty 
upon  tbe  def«idant  There  being  no  allega- 
tion in  the  dedaratltm  tbat  the  indorsonent 
was  made  after  the  pi^mait  of  the  sums  cred- 
ited upon  the  note,  and  It  appearing  tbat  the 
sum  guarantied  by  the  defoidant  has  been 
paid  by  tbe  mako*,  titie  declaration,  as  against 
tbe  guarantor,  set  ftntb  no  cause  of  action, 
and  was  properly  dismissed  on  demurrer. 
Jndgment  afflnned.  ■ 


RAINBT  V.  8TATB. 


aw  Oa.  8S} 


(Sopmne  Court  of  Qeorgla.  Nov.  9, 1808.) 

GamniAX.  Law  — New  Tbial— Uibcokduot  or 
Paosicmxe  Attokmst. 
Where  during  tbe  trial  of  a  criminal  case 
the  Jury  dispersed,  and  one  of  tliem  was  enter* 
tained  at  dinner  tree  ot  charge  by  an  attorney 
for  the  state,  sudi  conduct  on  the  part  of  tbe 
lattv  Is  cause  for  a  new  triaL  altfaoogh  the 
comad  fbr  tbe  accused  knew  of  the  same  before 
the  verdict  had  been  returned.  In  sudi  case  the 
trial  court  should  not,  and  this  court  wiU  not, 
Inquire  whether  Injury  resulted  to  the  accused 
or  not;  but  the  verdict,  upon  prindples  of  sound 
public  P0U17,  will  be  set  aside,  to  tbe  end  that 
the  pnrity  of  Jury  trial  may  be  preserved  unlnt- 
paired. 

(Syllabus  by  tbe  court)    ^ig;,,,,  GoOglc 
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(Gm. 


Error  from  superior  court,  De  Ealb  county; 

J.  S.  Candler,  Judge. 

Gosa  Batney  was  convicted  of  crime,  and 
brings  error.  Reversed. 

W.  W.  Braswell,  for  plaintiff  In  error.  W. 
T.  Kimsey,  SoL  Qea..  and  J.  L.  Travis,  for  tbe 
State. 

PEIB  OUBIAM.    Jndgmmt  rerened. 


(B9  Ol  400) 

MAYOR.  ETC.,  OF  OAINBBVILLB  T. 
SIMMONS  et  al. 
(Supreme  Cottrt  of  Georgia.  May  11,  1896.) 
Plbadinq— Ahbxdmbnts— Demurreh. 
Under  the  prevloui  decision  of  this  court  In 
this  case  (96  Ga.  477,  23  3.  E.  508)  there  was 
nothing  in  the  plaintlfb*  petition  to  justify  the 
allowance  of  the  amendnunt  thereto  offered  by 
them,  but,  inaamodi  as  no  objection  was  at  the 
time  made  to  its  allowance,  and  inasmuch  as 
the  petittonm,  upon  the  fimme  of  their  original 
petition,  were  entitled  to  an  injunction  to  restrain 
the  defendants  from  the  collection  of  the  matricu- 
lation fees,  as  therein  charged,  a  general  demur- 
rer to  the  entire  petition  as  amended  was  properly 
overroled;  bat  as  to  all  other  matters  set  forth 
by  the  plaintifCB'  petition  as  to  which  special  re- 
Ifef  was  prayed  the  apedal  groonds  of  demurrer 
■hoold  have  been  sostalned,  and  the  petition  al- 
lowed to  proceed  only  for  the  purpose  of  obtain- 
ing a  permanent  injunction,  as  above  Indicated, 
and  for  costa;  and  accordingly  direction  is  giv»n 
tiiat  it  be  retained  for  this  purpose,  and  that  as 
to  all  other  matters  the  petition  be  dismissed. 

(ByUabva  by  tiie  OonrL) 

Brror  from  snperior  conrt,  Hall  county;  3. 
3.  Kimaey,  Judge. 

Petition  b7  B.  F.  Simmons  and  others 
against  the  mayor  and  council  of  GalnesrlDe 
for  Injunction.  There  was  a  judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
flrmed. 

Perry  A  Craig,  for  plaintiffs  In  error.  H.  H. 
Dean,  for  defendants  In  error. 

ATKINSON,  J.  The  decision  rendered  In 
this  case  when  It  was  last  before  tlUs  court 
(see  96  Ga.  477,  23  S.  E.  508)  Is  controlling  up- 
on all  the  questions  made  under  the  present 
writ  of  error,  and  a  re-examlnatlon  of  them 
would,  therefore,  be  unprofitable  and  unnec- 
essary. The  exaction  of  the  matriculation  fee, 
of  which  complaint  was  made,  was  illegal,  and 
in  so  far  as  the  bill  seeks  to  enjoin  the  col- 
lection of  such  fees  It  should  have  been  re- 
tained, and  the  demurrer  overruled.  The  spe- 
cial matter  set  up  In  the  amendment,  aside 
from  the  one  first  referred  to,  having  been  cov- 
ered by  the  adjudication  of  this  case  upon  the 
occasion  to  which  r^erence  is  heretofore 
made,  the  court  properly  considered  them  In- 
sofflctent  in  law  to  authorize  the  grant  of  the 
rtflef  prnyed  with  respect  thereto,  and  In  so  far 
as  the  judgmmt  relates  to  such  mattes  dl< 
rectton  Is  given  tbat  the  plaintiffs'  petition  be 
retained  for  the  purpose  of  obtaining  a  per- 
manent injunction  against  the  collection  of  tbe 
matriculation  fee  referred  to  tbereln.  and  that 
as  to  all  other  matters  It  be  dismissed.  Jodg* 
ment  affirmed,  with  direction. 


(N  Ton 

ROWS  T.  STATBL 

(Suprone  Oourt  of  Georgia.    Nov.  9,  1896.) 

pKiunaT— Indiotubkt  —  Pi.BADiNa  LUtD  Paoor — 
Rbcobds— Sci  e  xtbs— Evinixca. 

1.  Where  an  Indictment  for  perjury,  predi- 
cated upon  an  affidavit,  fails  to  sllege  that  much 
affidavit  was  made  in  any  judicial  proceediiuCt  It 
was  error,  upon  the  trial  of  such  indictment,  to 
sdmit  In  evidence  the  record  of  a  pardcolar 
Judldal  proceeding  in  which  the  state  contended 
that  the  peijury  in  question  had  been  committed. 
This  is  so  aluough  the  indictment  states  the 
existence  of  sucIl  Judidai  proceeding,  and  alleses 
that  the  matters  falsely  sworn  to  in  the  affldlavit 
were  material  in  that  proceeding.  In  ord^  to 
render  the  record  of  that  proceeding  relevant  up- 
on the  trial  of  the  perju^  case,  tiie  indictment 
ought  to  disthictly  aver  that  the  false  affid&vit 
was  made  In  that  identical  proceeding,  to  be 
need  as  evidence  therein,  and  that  this  was  known 
to  the  affiant 

2.  Even  if  the  indictment  be  snfflcient  in  tbe 
re^>ects  above  indicated,  there  can  be  no  con- 
viction  of  the  alleged  perjury,  unless  it  be  proved 
that  in  making  the  affidavit  the  accused  knew  it 
was  to  be  used  as  evidence  in  that  particular  ju- 
dicial proceeding,  and  that  he  made  the  affidavit 
for  that  purpose.  The  fact  that  the  accused  bad 
such  knowledge  and  Intention  need  not  appear  up- 
on the  face  of  the  affidavit  itself,  bat  may  be 
proved  by  aliunde  evidence,  either  drcumataiitlal 
or  direct 

3.  Inasmuch  as  the  conviction  In  the  pteseDi. 
case  was,  for  the  reasons  indicated  in  the  preced- 
ing notes,  manifestly  contrary  to  law,  it  ia  un- 
necessary to  deal  with  the  other  questions  pre- 
sented in  the  record. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county-. 
J.  S.  Oandler,  Judge. 

J.  J.  Bowe  was  convicted  of  perjury,  and  be 
brings  wror.  Reversed. 

Austin  &  Park,  for  plaintiff  In  error.  O.  T>. 
Htn,  SoL  Gen.,  for  the  State. 

ATKINSON,  J.  Tbe  accused  was  Indicted 
for  the  offense  of  perjury,  and  the  Indictment 
charged  as  follows:  "Tbe  grand  jurors  select- 
ed, chosen,  and  sworn  In  and  for  said  county 
of  Fulton,  to  wit  [then  follow  the  names  of 
tbe  grand  Jurors],  In  the  name  and  behalf  of 
the  citizens  of  the  state  of  Georgia,  charge 
and  accuse  J.  J.  Rowe,  of  the  county  and  state 
aforesaid,  with  the  offense  of  perjury;  for 
that  on  the  7tb  day  of  Au^t,  In  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ninety-flve,  there  was  pending  In  the  superior 
court  of  Fulton  county,  said  state,  a  Judicial 
proceeding,  to  wit,  a  motion  for  a  new  trial 
on  behalf  of  and  by  Wm.  J.  Myera,  ^o  had 
theretofore  been  convicted  of  tbe  offense  of 
murder,  and  the  Issue  or  point  in  question  in 
said  judicial  proceeding  being  whether  a  new 
trial  should  be  granted  to  said  Wm.  J.  Myers, 
on  the  said  7th  day  of  August,  In  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety-five.  In  the  county  aforesaid,  the  said 
J.  J.  Rowe,  after  a  lawful  oath  had  been  prop- 
erly administered  to  him  by  John  B.  Wheat, 
notary  public,  of  Fulton  county,  Georgia, 
then  and  there  made,  swore  to  and  signed  an 
affidavit  Id  words  and  effect  as  foUowa,  to 
wit:    'Georgia,  Fulton  ^'^^'Q^^g^'^*^ 
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came  Jos.  J.  RoTre,  who  ou  oath  aays:  "I  waa 
in  attendance  on  the  last  trial  ot  the  case  of 
the  State  against  Myers.  At  one  time  during 
the  progress  of  the  trial  I  waa  sitting  in  the 
gallery  directly  opposite  the  door  which  leads 
Into  the  room  used  by  the  Jury.  Col.  Olenn 
and  CoL  Clay,  counsel  for  the  prosecution, 
walked  Into  the  jury  room  together,  and,  my 
I'ecollection  Is,  were  In  there,  smoking,  when 
the  jury  retired,  and  walked  Into  the  same 
room.  Mr.  Clay  walked  out  Immediately, 
but  Mr.  Glenn  lingered,  and  spoke  to  two,  and 
shook  hands  with  one  or  two  of  the  jury.  I 
was  surprised  at  this,  and  noticed  it  Ool. 
Mefcler,  attorney  at  law,  was  sitting  by  me  at 
the  time.  He  had  seen  the  same,  and  called 
my  attention  to  It,  and  remarked.  There  Is 
ground  for  a  new  trial  now.*  Col.  Olenn 
seemed  to  speak  to  all  of  the  Jury,  but  to  shake 
hands  and  address  remarks  particularly  to 
two;  and  even  after  all  were  In  the  room  he 
lingered  for  some  little  time,  possibly  a  min- 
ute, and  continued  to  talk  while  in  there." ' 
And  the  statements  contained  in  the  said  affi- 
davit that  the  Jury  walked  Into  the  Jury  room 
while  CoL  Glenn  (meaning  W.  C.  Glenn)  and 
Col.  Clay  (meaning  A.  S.  Clay)  were  In  said 
room,  being  then  and  there  absolutely  false 
and  untrue,  and  also  being  then  and  there 
material  to  the  said  Issue  in  said  Judicial  pro- 
ceeding, or  point  in  question,  and  the  said 
statements  being  then  and  there  willfully, 
knowingly,  absolutely,  and  falsely  sworn  to 
by  the  said  J.  J.  Rowe,  after  a  te.wful  oath 
had  been  administered  to  him  as  aforesaid; 
and  the  following  statement  in  said  affidavit 
immediately  following  the  words,  'Mr.  Clay 
(meaning  A.  S.  Clay)  walked  out  Immediately' 
(meaning  out  of  the  Jury  room),  to  wit:  *But 
Mr.  Glenn  (meaning  W.  C.  Glenn)  lingered 
and  spoke  to  and  shook  hands  with  one  or 
two  of  the  Jury.  I  was  surprised  at  this,  and 
noticed  it  CoL  Mercler  had  seen  the  same, 
and  called  my  attention  to  it  and  remarked, 
"There  is  ground  for  a  new  trial  now."  Col. 
Glenn  (meaning  W.  C.  Glenn)  seemed  to  speak 
to  all  of  the  jury,  but  to  shake  hands  and  ad- 
dress remarks  particularly  to  two,  and  even 
after  all  were  in  the  room  he  lingered  for  some 
little  time,  probably  a  minute,  and  continued 
his  talk  while  In  there,'— and  each  and  every 
of  them  being  then  and  there  willfully,  know- 
ingly, absolutely,  and  falsely  sworn  to  by  the 
said  J.  J.  Rowe,  after  a  lawful  oath  had  been 
properly  administered  to  him  as  aforesaid; 
and  each  and  every  statement  contained  in 
said  affidavit  to  the  effect  that  W.  C.  Glenn 
lingH-ed  in  the  Jury  room,  and  spoke  to,  or 
.shook  bands  with,  one  or  more  of  the  Jury,  or 
that  W.  C.  Glenn  seemed  to  speak  to  all  of 
the  Jury,  and  to  shake  bands  and  address  re- 
marks particularly  to  two,  or  that  he  remain- 
ed in  the  room  after  the  Jury  were  in  there, 
and  continued  his  talk  in  there,  being  then 
and  there  absolutely  nntrue  and  false,  and 
being  then  and  tdiere  material  to  the  said  Is- 
sue or  point  in  question  in  said  judicial  pr&- 
ceeding,  and  the  said  statements,  and  each  and 


every  ot  them,  having  been  willfyUy,  knowing- 
ly, absolutely,  and  falsely  sworn  to  by  the  said 
J.  J.  Rowe^  after  a  legal  oath  had  been  properly 
administered  to  him,  as  aforesaid,"  etc. 

Upon  the  trial  of  the  issue  formed  under 
this  Indictment  the  state  offered  hi  evld^ce 
the  following  documentary  t^tlmony,  which 
purports  to  be  the  Judicial  proceeding  referred 
to  in  the  bill  of  indictment  as  that  concerning 
which  the  statments  contained  In  the  affida- 
vit upon  which  the  prosecution  in  this  case 
is  predicated  were  material:  "The  State  vs. 
William  J.  Myers,  Murder.  In  E^ilton  Su- 
perior Court  Fall  Term,  18M.  The  defend- 
ant amends  his  motion  for  a  new  trial  here- 
tofore flled  In  this  case,  and  says  a  new  trial 
should  be  granted  him  for  the  following  addi- 
tional reasons:  (21)  Because  of  the  miscon- 
duct of  the  jury,  and  particularly  of  two  of 
the  jurors,  and  of  the  indiscretion  of  one  of 
the  counsel  for  the  state,  which  consisted  In 
the  shaking  of  hands,  conversation,  and  laugh- 
ter In  the  Jury  room,  indulged  In  by  said  ju- 
rors and  said  attorney  for  the  prosecution 
during  the  progress  of  the  trial,  as  set  forth 
In  the  affidavit  of  Joseph  J.  Bowe  and  L.  N. 
Mercler,  Esq.,  and  of  Virgil  Jones,  Bsq.,  here- 
to attached,  and  marked  respectively  Exhib- 
its EE,  FF,  and  GO;  said  affidavits  being  fur^ 
ther  explained  by  the  affidavits  of  Hon.  John 
W.  Nelms,  Mr.  J.  M.  Reeves,  and  Mr.  Peter 
Francisco  Smith,  and  •  •  also  attached, 
marked  JESxhlblts  HE,  11,  JJ,  and  GG,  and  the 
affidavits  of  B.  P.  Myers  and  'William  J.  My- 
ers (defendant),  and  of  the  counsel  for  the  de- 
fendant hereto  attached,  and  marked  respec- 
tively Exhibits  MM,  and  NN.  W.  T. 
Moyers,  E.  M.  &  O.  F.  Mitchell,  VlrgU  Jon^ 
Edward  P.  Wood,  Movant's  Attorneys."  To 
the  introduction  of  this  document  counsel  for 
the  accused  objected,  upon  the  ground  that  the 
Indictment  against  the  accused  did  not  charge 
that  the  affidavit  which  was  the  basis  of  that 
indictment  was  made  in  the  case  of  the  State 
against  Williams  J.  Myers,  and  upon  the  fur- 
ther ground  that  the  Indictment  In  the  case  on 
trial  did  not  allege  that  said  affidavit  was 
made  In  any  judicial  proceeding.  This  ob- 
jection was  overruled.  Upon  the  trial  the 
affidavit  which  is  the  basis  of  the  prosecution 
was  Introduced  In  evidence,  a  copy  of  snch 
affidavit  being  as  follows: 

"Georgia,  Fulton  County.  Personally  came 
Joseph  J.  Rowe,  who,  on  oath,  says:  1  was 
an  attendant  at  the  last  trial  of  the  case  of 
the  State  against  My^.  At  one  time  during 
the  progress  of  the  trial  I  was  sitting  In  the  gal- 
lery directly  opposite  the  door  which  leads  Into 
the  room  used  by  the  Jury.  COL  Glenn  and 
CoL  Glay,  coimsel  for  the  prosecution,  walked 
into  the  jury  room  together,  and,  my  recollec- 
tion Is,  Were  in  there,  smoking,  when  the  jury 
retired,  and  walked  into  the  same  room.  Mr. 
Clay  walked  out  Immediately,  but  Mr.  Glenn 
lingered,  and  si>oke  to  and  shook  hands  with 
one  or  two  of  the  Jury.  I  was  surprised  at 
this,  and  noticed  It  Col.  Merder,  attorney  at 
law.  was  sitting  fey  me  ^,|?^fl5^gftjgle 
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heeu  the  uaae,  and  called  my  attention  to  It, 
and  remarked.  "There  Is  gronnd  for  a  naw 
trial  now."  CoL  Qleon  Beemed  to  speak  to 
all  tbe  jTUTi  bat  to  shake  hands  and  address 
remarks  parUcnlarly  to  two;  and,  even  after 
all  were  In  the  room,  he  lingered  for  some 
little  time,  possibly  s.  minute,  and  continued 
his  talk  while  In  there.*   J.  J.  Rowe. 

**8wom  to  and  subacribed  before  me  this 
Tth  day  of  Anguat,  189S.  John  B.  Wheat  No- 
tary Public,  rulton  County,  Ga. 

"Read  and  considered  on  the  hearing.  Jno. 
C.  Hart,  Judge  3.  Court." 

To  the  introduction  of  this  affidavit  in  erl* 
dence  the  accused  objected,  among  other 
grounds,  upon  the  following:  It  is  not  enti- 
tled in  the  cause.  Further,  it  Is  not  alleged 
In  the  Indictment  that  this  affidavit  was  made 
In  this  Myers  case;  further,  nor  that  the  ae- 
ciistid  knew  that  It  was  to  be  so  used;  further, 
liecause  it  has  not  been  shown  to  liaTe  been 
tendered  or  used  In  any  Judicial  proceeding. 
It  was  proved  on  the  trial  that  the  accused 
signed  this  affidavit,  and  swore  to  the  facta 
as  therein  recited.  There  was  no  evidence 
Introduced  other  than  tbe  affidavit  upon  that 
subject,  and  none  which  showed,  or  tended 
to  show,  that  the  accused,  at  the  time  the  affi- 
davit was  made,  knew,  or  had  reason  to  know, 
that  it  was  Intended  to  be  Introduced  as  evi- 
dence upon  the  trial  of  tbe  Issue  described  in 
the  bill  of  Indictment 

Many  other  questions  were  made  In  tbe 
progress  of  the  trial,  but,  Inasmuch  aa,  un- 
der the  view  we  take  of  this  case,  it  will  not 
be  necessary  to  consider  them,  it  would  serve 
no  profitable  purpose  particularly  to  refer  to 
them.  The  trial  resulted  In  a  verdict  of  guilty, 
and  the  accused  moved  for  a  new  trial  upon 
the  general  grounds,  and,  among  others,  upon 
the  ground  that  tbe  coiut,  over  his  obJectl{ms 
as  above  stated,  admitted  in  evidence  that  jfor- 
llon  of  the  record  hi  the  proceedings  In  the  case 
of  the  state  against  Myers,  which  Is  above  cop- 
led,  and  over  his  objections,  likewise  above 
stated,  admitted  in  evidence  the  affidavit.  The 
motion  was  overruled,  and  he  excepted. 

1.  Perjury,  under  the  definition  of  our  Code, 
consists  "In  willfully,  knowingly,  absolutely 
and  falsely  swearing,  either  with  or  without 
laying  tbe  hand  on  the  Holy  Evangelist  of  Al- 
mighty God,  or  affirming  in  a  matter  mate- 
rial to  the  Issue  or  point  In  question.  In  some 
Judicial  proceeding,  by  a  person  to  whom  a 
lawful  oath  or  affirmation  is  administered." 
Code,  8  4460.  In  order  to  convict  one  of  per^ 
Jury,  under  the  definition  of  that  offense,  It 
must  be  alleged  in  the  indictment  and  proved 
on  the  trial  that  the  false  oath  laid  as  tbe 
basis  of  the  indictment  was  taken  by  him  in 
the  course  of  a  pending  Jndlclal  proceeding. 
An  analysis  of  this  indictment  will  disclose  no 
allegation  that  the  affidavit  in  question  was 
taken  in  the  Judicial  proceeding  referred  to 
In  the  Indictment  The  indictment  alleges 
that  the  affidavit  was  false,  and  that  the  facts 
therein  stated  are  material  upon  tne  trial  of 
the  Issue  formed  in  the  Judicial  proceeding  de> 


scribed.  It  alleges  that  the  accused  mads 
the  affidavit;  but  It  does  not  allege  that  It  was 
made  by  him  to  be  used  In  that  parttcnlar 
Judicial  proceeding.  He  ndgbt  well  have  de- 
marred  to  Qie  Indictment  ap<Mi  that  gFowaA, 
and  the  demurrer  would  have  been  wdl  takoL 
He  was  not  bound  to  do  tUa,  bowever,  Inas- 
macb  as  the  ol^ectira  to  the  evidence,  when 
offered  in  support  of  the  allegation,  would  be 
equally  effective.  Whoi  the  state,  therefore, 
offered  in  evidence  the  transcript  of  tbe  rec- 
ord hi  the  case  of  the  State  agahist  Wm-  J- 
Myers,  and  objection  was  made  thereto,  upon 
the  gronnd  stated  above,  the  court  abould 
have  sustained  tliat  objection,  and  excluded 
the  record,  for,  as  the  Indictment  had  not 
charged  the  defendant  with  having  made  the 
affidavit  in  the  cotuse  of  that  Judicial  pro- 
ceeding, evidence  that  such  a  proceeding  was 
really  pending,  and  that  the  facts  stated  were 
material  In  determining  the  questions  mads 
in  that  case,  was  wholly  Irrelevant  In  order 
to  render  the  record  of  that  proceeding  rele- 
vant upon  the  trial  of  the  accused  for  per- 
jury, the  Indictment  should  have  distinctly 
averred  that  the  affidavit  alleged  to  have  been 
false  was  made  In  that  Identical  proceeding, 
to  be  used  as  evidence  therein,  and  that  this 
fact  was  known  to  the  affiant 

2.  We  think  the  objections  taken  by  the 
accused  to  the  introduction  of  the  affidavit 
which  was  admitted  against  him,  were  like- 
wise well  founded.  In  order  to  convict  one 
of  perjury,  he  mnst  not  only  swear  falsely  tn 
the  Judicial  proceeding,  but  he  mtist  do  m 
willfully  and  knowingly,  for,  If  one  by  inad- 
vertence should  make  a  false  affidavit,  perjury 
could  not  be  assigned  thereon.  Hie  knowl- 
edge of  the  affiant  must  not  only  extend  to 
the  fact  that  an  oath  Is  being  administered 
to  him,  but  also  to  the  fact  that  the  state- 
ments which  he  makes  und^  oath  are  to  be 
used  in  the  particular  Judicial  proceeding,  tor. 
If  one  have  no  knowledge  that  be  is  swear- 
ing with  respect  to  a  matter  under  judicial 
investigation,  he  cannot  in  any  sense,  be 
said  to  have  bw<»ii  willfully  In  tbat  pro- 
ceeding. Knowledge,  either  express  or  im- 
plied, is  absolutely  indispensable  in  order  to 
impute  to  him  a  purpose  willfully  to  swear 
therein.  Tbe  affidavit  as  It  was  otTered  ta 
evidence,  aa  we  gather  from  its  context,  xe- 
ferred  to  some  facts  which  might  liave  been 
material  upon  the  Inquiry  being  made  in  tbe 
case  to  which  It  relates,  but  not  bdng  enti- 
tled in  the  case,  and  there  behig  nottdng  in 
Its  statements  which  would  suggest  a  pur- 
pose upon  the  i>art  of  the  accused  that  It 
should  be  used  npon  the  trial  of  the  case  of 
the  State  against  William  J.  Myers,  and  there 
being  nowhere  in  the  rec(»d  any  other  evi- 
dence Indicating  that  such  waa  his  purpose 
In  making  the  affidavit  it  should  have  be&i 
excluded.  The  mere  fact  that  It  waa  aot 
entitled  tn  the  cause  would  not  have  required 
Its  rejection.  If  It  had  t>een  accompanied  by 
evidence  that  the  accused  knew,  or  had  rea- 
son  to  know,  thg^.fte^^\to,^^g^^  thai 
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proceeding,  ft  would  Have  htm  ■darimHik 
It  wniia  Uave  been  aHnpeteait  to  taave  pcored 
by  aliunde  evidence  that  it  tbe  time  fb»  nlB- 
daTlt  was  signed  It  was  tbe  porpoae  of  tin 
afflaut  tliat  U  should  be  so  used.  UnaoeoDi' 
panied,  however,  by  audi  eriaanm,  tlw  afll- 
dftvlt  waa  InadmlnTlMft 

3.  It  ft^low*,  tberefbre,  that  the  court  «md 
In  admltUi^  In  erldeDce  boQi  Ow  reeord  to 
which  objection  waa  made,  and  Ukowlae  the 
affidaTlt,  and  It  alao  fidlows^  there  belns  no 
evidence  that  at  Uw  ttane  tbe  alBdaTit  wu 
made  the  accused  knew  that  It  waa  to  be  oaad 
as  evidence  In  the  case  described  In  the  In- 
dlctment,  that  the  verdict  la  contrary  to  taw. 
even  treating  the  indictment  as.bting  a  snfll- 
dent  asslgnmoit  of  perjury,  and  a  new  trial 
la  aocordli«]y  ordwed.  Jodgmsnt  revened. 


.  (N  Otk  «D 

ROBINSON  V.  DOTSIB  &  S.  R.  CO. 
(Supreme  Ooort  at  Georgia.   Ang.    8,  1886.) 

CAanlSBS  "COKlfSOTIMO    LlHSS— COLLBCTION  W 

FoBioaT  Chabou. 
A  railroad  company  wboee  line  is  the  last  of 
two  or  more  connectliif  raflroads  iterated  liy  dif- 
ferent companies  cannott  as  a  cwdltion  preced- 
ent to  tbe  delivery  of  an  article  of  frel^t  to  a 
oondgnee,  exact  from  him  the  payment  of  freight 
Ciha^es  advanced  by  It  to  a  preceding  company 
npoD  another  article  of  freight  shipped  to  the 
saiae  consignee,  and  whiea  was  destroyed  while 
oa  the  line  ot  tbe  oompany  last  mentioiied,  and 
never  ddlveied  to  the  oonngnee  at  all. 
(Syllabus  by  the  Gonrt) 

Error  from  superior  eoorU  BoUodi  eamiXji 
B.  L.  Oamlde,  Judge. 

Actk«  by  8.  B.  Boblnaon  against  tbe  Dover 
A  Statesboro  Railroad  Oompa^.  Judgment 
for  defendanL  Flalntlff  brlnga  «Eor.  Be- 
versed. 

H.  R  Strange,  for  plaintiff  In  error.  Qnth 
▼er  A  J6hn8t(m  and  J.  A.  Brannen,  tor  de- 
fendant In  error. 

ATKINSON.  J.  Tbe  ^alntlff  brongbt  an 
action  against  the  Dover  A  Statesboro  Ball- 
road  Oonyiany  for  damages  for  a  refusal  to 
deliver  certain  goods  which  had  been  conalgn* 
od  to  htan  over  ttie  line  ot  road  of  the  defWid- 
ant  cornvKoj.  The  defendant  undertook  to 
Justify  its  refusal  to  deliver  upra  the  ground 
that  the  plaintiff  had  refused  to  pS7  certain 
freight  diarges  aUeged  to  be  by  blm  due  to 
It,  rtalmtng  a  Hen  iqxm  the  goods  in  its  pos- 
session to  cover  such  freight  charges.  Upon 
tbe  trial  the  following  tacts  appeared:  A 
sin^  shipment  of  two  carboys  of  snlpburlc 
add  was  made  from  AtUinta,  consigned  to  the 
^ntlff  at  StatertMTO,  by  the  Oentral  Ban- 
road.  While  in  possesdon  of  that  road,  one 
of  the  carboys  was  bn^en.  It  dellvned  the 
other  to  the  Dover  A  Stateabon  Ballroad.  tbe 
terminal  carrier,  which  carried  ft  to  States- 
boro. Tbien  plaintiff  called  on  the  agent  ot 
that  n)ad  tor  the  add,  and  the  agent  Inform- 
ed bbn  Ihne  was  only  one  carboy:  that  the 


other  had  been  broken  at  Dover  by  the  Cen^ 
tral  Ballraad;  that.  In  ordm-  to  get  tbe  un- 
broken one,  he  must  jtay  the  freight  on  both 
carbc^  from  Atlanta  to  Dover,  and  the 
frdght  on  one  from  Dover  to  Statesbmro;  that 
tbe  OmtraTs  disigea.  Including  tbe  ftdgbt 
on  the  broken  carboy,  bad  been  paid  to  ft 
the  DoTw  A  Statesboro  Banrnad  Company, 
and  plaintiff  must  pay  the  same,  and  make 
clatan  fbr  ft  Plaintiff  refused  to  do  this,  but 
tendered  the  freight  on  tbe  one  carboy,  and 
aaKn^nAmA  ifa  dellvsvy,  tofdrmtaig  the  agent 
that  It  was  needed  Id  idialBtlfrB  badness.  This 
vraa  refuse<^  but  after  Ibe  lapse  of  six  days 
the  agent  IsCbnned  plaintiff  that  he  could  get 
the  carboy  as  he  bad  offered  to  do.  By  thla 
delay  plaintiff  suffered  damages  In  an  amount 
proved,  and  tor  which  be  sued  the  Dover  A 
Statesboro  BaOroad  Gon^any.  'On  agent  tea- 
tUad:  '*We  make  daOy  settlements  with  the 
Central,  and  we  had  paid  this  bm  when  idaln- 
tur  called  first  for  freight  This  la  our  cus- 
tom, and  I  beld  the  carboy  for  what  we  had 
earned  and  paid  out  The  Central  would  not 
have  delivered  tbe  one  carboy  without  tbe 
frel^  on  both  bebig  paid,  and  I  held  the 
carboy  for  tbe  frei^rt."  To  the  question  why 
he  delivered  the  carboy  without  collecting 
freight  OB  both,  he  answered  that  he  was  In- 
structed to  deUvcr  It,  the  Central  having  in- 
structed the  Dov»  A  Statesboro  that  It  would 
refund  flie  freight  paid  tt  on  the  broken  ear- 
boy.  There  was  a  verdict  for  plaintiff,  and 
certiorari  sued  out  by  defendant  was  sustain- 
ed, to  irtilch  plahitlff  aoepted. 

By  section  2077  of  tbe  Code,  "Oie  carrier 
has  a  Den  on  Qie  goods  for  tbe  fMght,  and 
may  retain  poesosdon  until  It  Is  palQ,  unless 
this  right  Is  walred  by  special  contiact  or  ao- 
toal  ddlveiy.  This  Ben  exists  only  when  the 
carrier  has  complied  wltti  Us  omtract  as  to 
transportatton."  l^pon  the  carboy  ot  sulpha- 
rie  add  actually  delivered  the  carrier  was  en- 
titled to  a  lien  for  the  amount  of  freltflit  t^r- 
gee  dns^  but  the  Uan  for  flrd^t  chafes  at- 
taches mly  to  the  goods  upon  whidi  the 
fm^t  Is  actually  due.  TbB  oonslgnpe  ten- 
dered tbe  amount  of  frdght  diarges  upon  the 
artlde  of  freight  actually  tranqiorted  by  the 
defendant,  and  was  tbereiq;»on  entitled  to  re- 
cdve  It,  said.  Inasmuch  as  no  lien  for  frdght 
due  iQKm  other  goods  attadied  to  tbe  spedflc 
article  demanded,  It  could  not  lawfully  with- 
hold from  the  consignee  tbe  possesdon  of  such 
artlde.  nor  could  ttie  men  tact  that  It  had 
voluntarily  paid  to  tbe  connecting  Hue  the 
freight  due  upon  tbe  article  k»t  give  it  a  Uec, 
for  such  sum  uiwn  the  goods  finally  transport- 
ed by  It  to  the  condgnee.  As  to  the  carboy 
lost,  neither  It  nor  tbe  connecting  line  had 
completed  the  contract  of  carriage,  and  there- 
fmre  no  lien  tor  befj^t  could  arise  In  fiivor 
of  dther  company  against  the  consignee  for 
charges  upon  the  goods  which  were  lost  The 
evidence  supported  tbe  vwdlct,  and  the  trial^ 
Judge  erred  In  suatalnlDg  the  certkHrari.  Judg- 
ment reversed. 
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(99  Ga.  406) 

00D7  et  aL  t.  FIRST  NAT.  BANK  OF 
GAINESVILLE. 

(Supreme  Court  of  Georgia.   May  11,  1890.) 

Appbai. — Lost  Ricobd — EsTABUBBiinre — ^Pjw- 
8U1IPTIOK8. 

1.  Under  the  Bupreme  court  practice  act  It  U 
the  duty  of  the  plahitiff  in  error  to  brlDg  op  to 
this  conrt  those  portlonH  of  the  record  whica  he 
qMCifies,  and  which  the  court  certifieB  to  be 
material;  and  where  the  exception  is  to  tlie  grant 
of  a  new  trial,  and  certain  apedfied  parts  of 
the  record,  because  of  the  loss  of  the  same,  can- 
not be  certified,  and  tranamitted  to  this  court,  it 
will,  in  their  absence  (onleas  the  record  actuall; 
before  this  court  is  manifestly  sufficient  to  en- 
able it  to  pass  intelGgently  upon  all  the  errors  al- 
leged), be  presumea,  in  faror  of  a  judgment 
granting  generally  a  new  trial,  that  if  snch  omit- 
ted poru<ms  of  the  record  had  been  tranamitted 
they  would  sustain  the  ruling  of  the  conrt,  and 
Justify  the  grant  of  the  new  trial. 

2.  Where  it  appears  from  the  certificate  of  the 
clerk  of  the  trial  court  that  certain  portions  of 
the  record  which  were  spedfied  in  the  bill  of 
exceptions  hare  been  lost  or  mislaid,  and  for  this 
reason  cannot  be  trauKnitted,  this  court  cannot, 
for  the  puipose  of  ascertaining  the  contents  of 
such  omitted  portions,  look  outside  of  the  record 
to  papers  filed  here  by  counsel  for  the  plaintiffs 
in  error.  To  justify  consideration  by  this  court 
of  lost  records  not  sent  tip,  copies  of  them  must 
be  established  in  the  lower  court,  and  duly-certi- 
fied copies  thereof  transmitted  In  fiie  manner 
p(dnted  out  by  law. 

(SyllaboB  by  Oie  Court.) 

Error  from  superior  court.  Hall  county}  J. 

J.  Kimsey,  Judge. 

Action  between  Laura  A.  Cody  and  others 
and  the  First  National  Bank  of  QainesvUle. 
There  was  a  Judgment  for  the  former,  and  a 
new  trial  was  granted,  and  the  former  bring 
error.  Affirmed. 

R  P.  Davis,  J.  B.  Estea,  and  H.  Eates,  for 
plalntifCa  In  error.  M.  L.  Smith,  H.  H.  Perry, 
and  Dean  &  Hoblw,  tot  defendant  In  error. 

ATKINSON,  J.  1.  The  writ  of  error  In  the 
present  case  was  from  a  Jndgment  grantli^  a 
new  trial.  When  It  waa  reached  for  consid- 
eration In  this  court,'  a  motion  was  made  to 
dismiss  It  upon  the  ground  Qiat  certain  j^at- 
tlbns  of  the  record  specked  In  tiie  bill  of  ex- 
ceptions, and  OTdered  to  txrsent  up,  were  not 
certified  and  sent  np  by  ttae  clerk.  The  por- 
tions of  the  record  upon  ttae  absence  of  #hI<A 
the  motion  to  dismiss  was  predicated  were  an 
amendment  to  the  plalntlira  petition  and  ttae 
answer  of  the  defmdant  When  the  motion 
to  dismiss  came  on  for  consideration,  plaintiff 
snggested  a  diminution  of  the  record,  and 
moved  to  supply  the  absent  record  by  tbe  pro- 
duction of  copies  ttaereof  certified  by  the  clerk, 
alleging  that  the  originals  of  ttae  amendment 
and  answer  had  disappeared  from  the  office 
of  the  clerk.  These  facts  were  supported  by 
affidavits  of  the  clerk  as  to  tbe  cmrectness  of 
the  copies,  and  likewise  that  the  absent  rec* 
mds  were  not  tben  In  tals  poeaesalon,  custody, 
or  control.  There  were  also  affidavits  of 
counsel  tor  plaintiff  In  wror  showing  that  the 
absent  papers  were  never  In  their  custody  or 


control,  and  that  they  had  no  Information  of 
the  absence  of  such  parts  of  tbe  recOTd  untU 
served  with  the  notice  of  the  motion  to  dis- 
miss the  case  on  said  account  Uiwn  consid- 
eration of  the  cause  the  court  refused  to  dis- 
miss the  writ  of  error,  but  affirmed  the  Jndg- 
ment for  the  following  reason:  Und^  tbe 
provisions  of  our  law,  the  burden  of  piofrf  is' 
up<m  the  plaintiff  In  &ctot  to  show  error  In 
the  Judgmoit  of  which  he  complains.  The 
presumptltxis  are  all  In  favor  of  Its  correct- 
ness. Under  the  practice  which  prevails  In 
this  court  It  Is  the  duty  of  tbe  plaintiff  In  er- 
ror to  bring  to  this  court  those  portions  of  the 
record  which  be  specifies,  and  wUch  the  court 
below  certlfiea  to  be  material;  and  hence, 
where  tbe  exception  Is  to  the  grant  of  a  new 
trial,  and  certain  specified  parts  of  the  rec- 
ord, because  of  the  loss  of  the  same,  cannot 
be  certified  and  transmitted  to  this  court,  it 
win,  in  their  absence,  be  presumed.  In  favor 
of  a  Judgment  granting  generally  a  new  trial, 
that  If  such  omitted  portions  of  tbe  record 
bad  been  transmitted  they  would  have  bu»- 
talned  the  Jndgment  of  tbe  court  Ttals  pre- 
sumption, however,  would  not  arise  If  the  rec- 
ord actually  before  this  conrt  be  manifestly 
sufficient  to  enable  It  to  pass  intelligently  upon 
all  the  errors  alleged,  and  of  Itself  negatives 
tbe  idea  that  tb»  Jndgmoit  was  supptnted  by 
those  porUona  of  the  record  which  were  ab- 
sent. In  such  a  case  ttae  court  would  pro- 
ceed to  the  determination  ot  the  Issues  actu- 
ally presented,  without  reterence  to  tbe  rec- 
ords wblch  woe  absent 

2.  The  motion  ot  the  ^alntiff  In  onw  can- 
not be  made  effectual  to  supply  ttae  absent 
record.  It  appears  from  the  cwtlflcate  of  tbe 
clerk  of  the  trial  court  that  certain  portions 
of  the  record,  whitdt  were  apedfled  In  the  Ull 
of  occptlons,  have  beat  lost  or  mislaid.  Tbose 
portions  of  the  record  we  find  to  be  indis- 
pensable to  the  determination  ot  the  questtona 
made  in  fbis  case.  BeUig  los^  copies  of  tbon 
could  not  be  transmitted  to  tills  court  tn.  tbe 
manner  p<^ted  out  by  law;  and  the  lavr  con- 
fers upon  us  no  power,  for  tbe  purpose  ot  as> 
certalnlng  ttae  contents  of  such  omitted  por^ 
tlons  of  the  record,  to  look  to  papers  outside 
of  ttae  record,  filed  here  by  counael  for  plain- 
tiff In  error.  TMb  court  taas  no  auttaortty  to 
establifih  papers  lost  bef (we  thdr  transmisglon 
here.  Until  they  are  cratlfied  and  forwarded 
here  by  tbe  cleA  of  tbe  trial  court,  ttaey  an 
no  part  of  ttae  records  of  this  court;  'and 
hence,  if  ttaey  be  lost  prior  to  ttaelr  transmis- 
sion, proceedings  staould  be  taken  to  have 
them  eataUlshed  In  ttae  trial  court.  In  order 
that  ttae  derk  of  ttaat  court  could  properly 
transmit  copies  to  this  court  In  the  manner 
pointed  out  by  Ivr.  Being  unable,  then,  to 
consider  the  copies  which  were  submitted  by 
counsel  tor  pla^tlff  In  error  as  parts  of  the 
record,  and  being  unable,  from  those  parts  of 
ttae  record  wtalcta  are  before  us,  to  say  Uiat 
ttae  court  erred  In  granting  a  new  trial,  tbb 
JudjEment  Is  affirmed. 
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nAMAR  et  aL  T.  WAI/TON,  Ordhaair. 

(Sapreme  Court  of  Georgia.   Aug.  24,  1806.) 

Tann— BoHiw— Sumnm— BzTBHT  or  I^AxiLirr 
— raAUix— DanmM— BBTOFiPaL. 

1.  Where  a  troBtee.  after  giving  a  bond  tor  the 
faithful  perfonnaiice  of  his  dutiei  as  such,  exe- 
cuted a  second  bond  for  the  same  purpose,  pay- 
able to  the  ordinary,  the  latter  bond  reciting  that 
on  account  of  a  change  in  the  corpoa  of  the  trust 
estate  from  realty  to  personalty  the  principal 
desb-ed  "to  strengthen  the  bond  heretofore  filed, 
and  gire  this  actional  boiad,"  the  new  bond, 
both  aa  to  the  principal  and  the  sureaes  thereon, 
rested  upon  a  snSlclent  con^deratlon;  and. 
though  a  voluntary,  and  not  a  statutory,  bond, 
it  waa  competent  for  the  ordinary,  as  the  payee 
thereof,  to  bring  his  actton  upon  the  same  for 
the  benefit  of  any  person  within  its  proTlsIonfl 
who  was  injured  by  a  breach  of  it 

2.  That  a  benefidary  of  the  trust  had  before 
the  execution  of  the  new  bond  instituted  pro- 
ceedings for  the  ranoval  of  the  tnutee,  of  which 
he  had  privately  acknowledged  ■ervlce.  and  that 
these  proceedings  had  beoi  kwt  from  the  public 
nles  of  the  court,  in  order  to  aUow  the  trustee  an 
opportunity  to  give  additional  security  or  to  make 
a  settlement,  did  not  amount  to  audi  a  fraud 
upon  a  surety,  who  signed  in  Ignorance  of  such 
proceedings,  as  would  relieve  him  from  liability, 
It  not  appearing  that  any  beneficiary  of  the  trust 
had  ever  made  to  him  any  misrepresentation  for 
the  purpose  of  misleading  him  as  to  tiie  truth  of 
the  matter,  or  had  evm  said  or  done  anything  for 
the  purpose  of  Inducing  him  to  sign  the  bond. 

3.  Where  such  p  bond  did  not  expressly  or  by 
fair  hnplication  stipulate  for  liabili^  as  to  past 
waste  or  misconduct  on  the  part  of  the  truatee, 
it  would  he  binding  noon  a  surety  only  aa  to  a 
devastavit  or  breach  of  duty  committed  bj  the 
trustee  after  its  execution. 

4.  The  bond  upon  which  the  present  action  was 
toought,  reciting  tliat  the  real  estate  belonging  to 
the  trust  estate  had  been  sold,  and  the  net  pro- 
ceeds invested  under  an  order  of  court,  "and  is 
now  held  by  the  trustee  to  the  same  uses  and 
trusts  as  was  heretof(H«  said  real  estate,"  and 
the  declaration  alleging  a  failure  and  refusal  of 
the  principal  avd  sureties  to  pay  over  or  account 
for  the  trust  estate  upon  lawful  demand,  a  cause 
of  action  was  set  fortli,  and,  in  the  aiisence  of 
the  additional  allegatioiui  mentioned  in  tlie  next 
note,  a  surety  upon  tbk  bond  would  be  estopped 
from  denying  the  above- stated  recitals  therein, 
and  from  showing  by  parol  evidence  that  they 
Were  untrue. 

5.  Tnaamudi,  however,  as  the  declaration  does 
contain  c^tain  aUogations  which,  taken  In  con- 
nection with  exhibits  thereto  attached,  leave  it 
a  matter  of  doubt  and  uncertainty  as  to  whether 
the  trustee  in  fact  had  in  his  hands  any  assets 
whatever  tit  the  trust  estate  when  the  btaid  now 
in  suit  was  given,  and  thu«  itself  to  some  extent 
negatives  the  recitals  hi  tiie  bond,  the  estoppel 
rererred  to  no  longer  applies,  and  consequently 
a  surety  la  not  estopped  from  denying  the  truth 
of  those  recitals,  and  may  at  the  trial  discharge 
himself  from  liability  by  showing  that  the  entire 
estate  had  in  fact  been  wasted  before  lie  execu- 
tion of  the  bond,  if,  in  addition  to  this,  he  also 
shows  that  he  signed  in  ignorance  ot  the  real 
truth. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Blcbmond  coun- 
ty; E.  H.  Callaway,  Judge. 

Action  A.  B.  Walton,  ordlnarj,  to  tbe 
nse.  etc.,  agaliut  J.  B.  liamar  and  othen. 
From  a  Jnd^nent  tor  jd^tlff,  defendants 
bring  emnr.  Afllrmed. 


Jos.  B.  &  Bryan  Cumming  and  Marcellua  ^ 
Foster,  for  plaintiffs  In  error.  Frank  H.  &£]1- 
ler,  for  defendant  in  error. 

FEB  CUBIAM.   Judgment  affirmed. 


(W  Ga.  865) 

HOLLIFIBLD  T.  WBIGHTSVIIJ<B  ft  T.  B. 
CO.  et  tL 

(Supreme  Court  of  Georgia.    April  6,  1896.) 

FBDBB1.L  RBCBIVBR8~-AonOIIS  IIT  StATS  C0CBT8 — 
CORPO RATIONS — AcmOM  BT  STOCK* 
HOLDBB'— FaBTIXS. 

1.  While  an  action  may  l>e  brought  in  a  atate 
court  against  the  receiver  of  a  corporation  ap- 
pointed by  a  federal  court  without  previonstr 
obtaining  leave  of  the  latter  court,  when  suoi 
action  arises  in  respect  of  any  act  or  transaction 
of  the  receiver  in  carrymg  on  the  usual  and  or- 
dinary business  of  the  corporation  In  connection 
with  the  property  In  his  charge  under  the  order 
of  appointment  Bicb  a  receiver  cannot  with- 
out such  leave,  be  sued  in  a  state  court  in  an 
action  the  purpose  if  which  is  to  take  from  his 
hands  or  control  property  belonging  to  the  cor- 
poration or  held  by  ft  nnoer  a  claim  of  owner- 
ship at  the  time  the  receiver  took  possesdon. 
The  question  of  the  receiver's  right  or  authority 
to  hold  or  manage  such  propeitT,  or  any  part 
thereof,  cannot  be  thus  raised. 

2.  An  equitable  petition  filed  br  a  stockholder 
of  a  railroad  company  to  restrain  ft  from  allowfaig 
certain  of  its  capital  stock  alleged  to  have  been 
issued  to  and  to  be  held  by  and  In  the  name  of 
another  lailroad  company  in  violation  of  law, 
to  be  voted  tbe  latter  company,  or  lay  any 
person  holding  such  stock  for  it  cannot  be  main- 
tained  when  neither  that  company  nor  its  duly- 
appointed  receiver  Is  made  a  party  defendant. 

(Syllabus  by  the  CV>urt) 

Error  from  superior  court,  Washington  coun- 
ty; B.  L.  Gamble,  Judge. 

Action  by  (3Iara  P.  Holllfleld  against  the 
WrightsvUle  &  Tennllle  Railroad  Company 
and  others.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint,  plalntlfC  brings  er- 
ror.  Affirmed. 

Leonard  Fblnliy,  J,  B.  Lamar,  and  T.  W. 
Uatdwld:,  tx  siaiatitt  In  earn,  Lawton  ft 
Ounnlngtaam,  A.  F.  Daley,  and  H.  W.  John- 
801^  for  deemdante  In  enw. 

ATKINSON,  J.  The  WrlgbtsvUle  ft  Ten- 
nlUe  Railroad  Company  and  the  Central  Rail- 
road ft  Banking  Company  were  both  Incor- 
porated under  tbe  lava  of  Georgia.  Under  a 
blU  ffled  In  the  cbtnilt  ooort  of  tbe  Umted 
States  for  tbe  Eastern  division  of  the  Southern 
district  of  Geoi^  the  iwoperUes  of  tlie  latter 
company  were  placed  In  the  hands  of  receivers. 
Tbe  plaintiff  In  the  present  case,  a  stockholder 
In  tbe  WrlghtBTllle  ft  Tennllle  B^l^ltwil^^  Com- 
pany, filed  an  eqaltable  potion  In  Uie  sQperlor 
court  of  Washington  eounty,  In  Oils  state,  in 
which  be  allied.  In  substaaoe,  that  In  July, 
1881.  the  WrlghtsTllle  ft  Tennille  BaUxoad 
Company  Increased  its  capital  Btocik  from  f40,- 
GOO  to  V70,0(X^  and  tesoed  1,400  abarea  of 
preferred  stock  at  tbe  par  ralne  of  926  per 
diare;  that  eatSi  Issiw  was  aitiOed  to  a  pay- 
moit  ot  6  per  cent,  diyldaid,  and  to  **Toting 
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qqwct"  at  corporate  meetings;  that  Bald  pre- 
ferred stock  was  purchased  lo  1884  by  the 
Central  BaHroad  &  Banking  Company;  that 
thereafter  the  Wrightsrllle  &.  Tamllle  Rail- 
road Company  consolidated  wlHi  the  DaUln  & 
WrlgbtsTiUe  ttallroad  Company,  and  a  like  Is- 
sue of  preferred  stock  was  nude,  which  was 
likewise  porcbased  by  the  Central  Railroad  & 
Bankhig  Company;  that  by  -rlrtne  Its  pur- 
chase of  sndi  stock  the  Central  Railroad  & 
Bankli^  Company  claims  to  own  a  majority  of 
the  stock  of  the  Wrlghtsrllle  &  Tennille  Rail- 
road Company;  that  since  the  time  of  its  jfvr- 
chase  of  this  sto<^  the  Central  BaUroad  ft 
Banking  Company  has  ^ected  the  president 
and  directors  of  the  said  WrightOTllle  &  Ten- 
nille Railroad  Company,  and  virtue  thereof 
has  controlled  and  managed  the  afFalrs  of  that 
company;  that  In  Febmary,  1893,  the  Aogna- 
ta  Southern  Railroad  Company  leased  the  road 
from  SandrasTlUe  to  Tennille;  that  the  aiUd 
Central  Railroad  ft  Banking  Company  has 
caused  the  WrigbtSTllle  ft  Tennille  Railroad 
Company  to  discriminate  In  various  ways 
ag&lust  the  Augusta  Southern  Railroad  Com- 
pany, to  the  Injury  and  loss  of  the  8tockhold»ia 
of  the  WilghtSTille  &  Tennille  Railroad  Com- 
pany; that  the  Issue  of  said  preferred  stock 
was  Illegal,  and  ultra  vires;  that  the  owner- 
ship thereof  In  the  Central  Is  contrary  to  law; 
and  that  H.  M.  Comer  and  R.  S.  Hayes,  re- 
ceivers of  the  Central  Railroad  ft  Banking 
Company,  are  controlling  said  stock,  and  caus- 
ing said  WrlghtsvUle  &  Tennille  Railroad 
Company  to  discriminate  against  said  Au- 
gusta Southan  Railroad  Company.  Petiti<uier 
prays:  (1)  That  the  Wrightsvllle  ft  Tennille 
Railroad  Company  be  restrained  and  enjoined 
from  receiving  at  any  future  election  to  be 
held  any  vote  of  the  stock  so  illegally  Issued 
to  the  Central  Railroad,  and  be  restrained  and 
enjoined  from  allowing  said  stock  to  be  voted 
by  the  Central  Railroad,  or  by  any  of  its  as- 
signs, or  any  person  holding  It  or  voting  it  for 
the  Central  RaUroad.  (2)  That  the  said 
Wrlf^tsville  ft  Tennille  Railroad,  Its  offlcns 
and  agents,  be  restrained  from  discriminating 
against  the  Augusta  Southern  Railroad  in  tbe 
receipt  or  delivery  of  freight,  and  that  tt  be 
perpetually  enjoined  from  all  acts  which  In- 
terfere with  the  nsual  and  proper  freight  and 
passrager  business  between  the  said  Wrights- 
vllle ft  Tennille  and  the  said  Augusta  South- 
em  RaUroad;  that  It  be  required  to  receive 
freight  from  tt  upon  the  same  terms  as  the 
same  is  received  from  oth»  roads,  and  that 
equal  facilities  be  granted  tt,  and  tne  same 
promptness  of  delivery  and  shi^Hnent  be  ac- 
corded freight  shipped  to  or  from  the  Augusta 
Southern  Railroad.  (8)  That  said  Issue  of  pre- 
ferred stock  be  declared  invalid.  (4)  Tliat  the 
Central  Railroad  ft  Banking  Company  be  en- 
Joined  from  voting  or  selling  the  same.  The 
Central  Railroad  ft  Banking  Company  of 
Georgia  was  not  made  a  party  defCTdant 
'nie  receiver,  H.  M.  Ccmier,  ai^eared,  and  de- 
murred to  this  petition,  upon  the  following, 


UMMig  other,  grounds:  Becanso  nothing  la 
said  petition  has  any  relation  to  any  act  or 
transaction  of  bis  In  carrying  on  the  buoineaB 
connected  w\th  tbe  said  Central  RaUroad  ft 
Banking  Company  of  Georgia,  of  which  be  to 
receive.  Because  no  action  can  be  broagjit 
against  him,  as  receivw  of  tbe  Central  Rail- 
Foad  ft  Banking  Company  of  Georgia  relating 
to  ihe  property  of  said  company,  without  tbe 
previous  leave  of  the  drcnlt  court  of  tbe  Unit- 
ed Stat»a  toe  tbe  Bastera  division  of  tiw  Sootta- 
em  district  of  Georgia,  by  which  court  he  was 
^pointed  rec^vo-  al  tbe  said  Central  Rail- 
road ft  Banking  Oompany  of  Ge(H^^  and  no 
such  leave  baa  been  obtained  by  said  plaln- 
tlff.  TUs  demnrrar  was  sustained,  and  the 
petltfon  dismissed,  and  to  the  ruling  dlmp|»tt'^g 
It  tbe  plaintlCF  excepted. 

1.  Prior  to  the  passage  of  the  act  of  con- 
gress of  1867,  as  corrected  by  the  act  of  Aa- 
gust  13, 1888,  there  was  no  law  of  force  in  this 
state  for  the  institution  of  a  rait  of  any  diar- 
acter  against  a  receiver  in  his  official  capacity 
«Ecept  upon  leave  first  had  and  obtained  of 
and  from  the  court  wber^  he  was  ^k^- 
ed.  By  the  third  section  of  that  act  It  Is  pro- 
vided: "That  every  recdw  or  manager  of 
any  property  appointed  by  any  court  of  tbe 
United  States  may  be  sued  In  respect  of  any 
act  or  transaction  of  his  In  carrying  on  the 
business  connected  with  such  property,  with- 
out the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed;  but 
snch  suit  Bliall  be  subject  to  the  general  equity  - 
Jurisdiction  of  the  court  in  which  such  receiv- 
er or  manager  was  appointed,  so  far  as  tbe 
same  shall  be  necessary  to  tbe  ends  of  jus- 
tice." It  does  not  appear  from  the  petition 
filed  in  the  present  case  that  leave  was  ob- 
tained to  institute  In  the  superior  court  this 
proceeding  against  the  receiver  appointed  by 
tbe  federal  court,  and  the  question  of  Jurisdic- 
tion In  tbe  former  depends  upon  whether  this 
case  falls  within  the  exception  established  by 
the  statute  above  quoted  to  the  general  rule 
existing  at  the  time  of  its  passage.  The  ex- 
ception may  be  stated  as  follows:  Wherever 
It  is  desired  to  bring  an  action  against  a  re- 
ceiver In  respect  to  any  act  or  transaction  of 
his  In  carrying  on  the  business  connected  with 
such  property,  previous  leave  to  one  Is  not  re- 
quired. The  question  Is  whether  the  relief 
sought  in  the  present  case  Is  In  respect  to  any 
act  or  transaction  of  the  receiver  In  his  offi- 
cial character  In  the  conduct  of  tbe  business 
committed  to  bis  care.  We  think  to  ask  this 
question  is  practically  to  answer  it.  The  com- 
plaint is  of  the  Illegal  conduct  of  the  offlcers 
of  the  Central  Railroad  ft  Banking  Company 
and  tbe  Wrightsvllle  ft  Tennille  Railroad  Com- 
pany prior  to  the  appointment  of  the  receiver. 
The  object  of  the  petition  Is  not  to  call  in 
question  any  act  of  the  receiver.  Its  object 
Is  to  emasculate  the  stock  of  the  Wrightsvllle 
ft  Tennille  Railroad  Company  held  by  him. 
In  so  far  as  concerns  Ite  right  to  be  voted  at 
and  represented  In  ouporate  meetings.   Its  at- 
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tack  Is  npcm  the  title  of  the  receiver  derived 
throngh  the  Central  Railroad  &  BasUng  Oom- 
pany,  and  not  npon  any  official  act  of  hl8.  It 
calla  In  qiiestton  the  power  of  the  receiver  to 
vote  thlB  stock  In  the  corporate  meetlnga  of 
the  WriKbterllle  &  Tennille  Ballroad  Cenn- 
pany,  and.  If  the  prayer  of  the  petition  were 
granted,  the  practical  effect  of  It  wonld  be  to 
deprive  the  federal  court  of  a  property  the  pos- 
session of  which  ft  has  seized  in  the  due  course 
of  a  Judicial  administration  of  the  assets  of 
an  Insolvent  corporation.  Bnch  a  proceeding 
does  not  faD  within  the  exception  provided 
by  the  federal  statute  above  quoted,  but  the 
remedy  of  the  complaining  stockholder,  If  he 
conceive  that  he  has  a  right,  Is  to  apply  to  the 
federal  court  for  permission  to  sae,  either  In 
that  court,  or  In  some  other  court  having  ju- 
risdiction of  the  receiver,  and,  this  being 
granted,  the  merits  of  his  demand  may  be  con- 
sidered. 

2.  We  also,  for  another  reason,  think  that 
this  cause  could  not  properly  proceed,  viz.  the 
want  of  another  necessary  party.  One  of  the 
objects  of  this  petition  is  to  practically  devest 
the  title  of  the  Oeatral  Railroad  &  Banking 
Company  to  the  stock  which  Is  the  subject- 
matter  of  this  litigation.  The  temporary  pos- 
session of  the  receiver,  acquired  by  delivery 
to  him  of  this  stock  by  the  Central  Railroad 
&  Banking  Company,  cannot  be  disturbed 
without  making  him  a  party,  and  therefore, 
for  the  purposes  of  defending  his  possessions, 
and  bis  right  to  exercise  all  of  the  privileges 
Incident  to  the  possession  and  sub  modo  own- 
ership of  this  property,  he  was  entitled  to  be 
heard.  Where  the  Judicial  proceedli^,  as  In 
the  present  case,  undertakes  to  lay  the  axe  at 
the  root  of  the  title  under  which  the  Central 
Railroad  &  Banking  Company  claims  this 
property,  and  to  strip  It  of  Its  assets.  It  oc- 
curs to  us  that  it,  too,  Is  ^titled  to  be  heard 
npon  the  vaUdlty  of  Its  corporate  act  before 
that  corporate  act  can  be  adjudged  to  be,  as 
to  It,  ultra  vires.  A  body  corporate  is  not  ex- 
tinguished by  the  mere  appointment  of  a  re* 
celver.  As  a  legal  entity,  it  still  survives, 
and  If  its  title  to  any  property  held  by  the 
receiver  be  called  In  question  under  a  pro- 
ceeding so  Instituted  as  that  its  title  may  be, 
by  decree  of  the  court,  devested,  the  corpora- 
tion, it  occurs  to  us,  is  a  necessary  party  to 
tbe  determination  of  that  question.  If  only 
the  right  of  possession  by  the  receiver,  and 
Ills  right  to  vote  the  stock  at  meetings,  be 
called  In  question,  and  the  title  of  the  corpo- 
ration under  which  he  holds  be  only  incidental- 
ly Involved,,  the  receiver  stands  for  and  rep- 
resents the  corporation.  If  both  the  title  and 
the  right  of  tbe  receiver  be  called  in  question, 
then  both  the  corporation  and  the  receiver  are 
necessary  parties,  and,  unless  leave  be  first 
obtained  to  sue  elsewhere,  the  action  must  be 
brought  in  the  court  appointing  the  receiver. 
^Tbese  conaldeimtiona  lead  us  to  the  condn- 
aloD  that  the  court  committed  no  error  In  sus- 
taining tbe  demurrer  and  dismlsalBg  the  petl- 
tioik   Judgment  affirmed. 


(M  <H,  vm 

OLOTBB  V.  THAYBB. 
(Bnprenw  Court  of  Gewgia.  May  U.  ISB&J  & 

Action  aoainst  Reokivsk. 
This  case  is  controlled  by  tbe  decision  of  this 
court  in  the  case  of  HolUfield  v.  Baiboad  Co. 
(readied  at  tbe  present  term)  27  8.  B.  716. 
(Syllabus  by  the  Court.) 

Brror  from  superior  conrt,  Cobb  oonntar; 
George  F.  Gober,  Judge. 

Action  Ellsha  Thayer  against  J.  B.  Glov- 
er. Judgment  t<x  plaintiff.  Defendant  brings 
error.  Reversed. 

Olum,  SlatoD  &  PhlUlpa,  for  plaintiff  la  n- 
ror.  cni/  &  Blair,  for  defrodant  In  error. 

FKB  ODBIAH.  Judgment  rsvexsed. 


0S  Oik  408) 

LAPSL07  V.  OOOBGIA  LOAM.  SAYINOS 

ft  BAMKIMQ  00. 
(Snprenw  Oowt  of  Georgia.   July  27,  18B60 

OonvuLM— Lnr  or  EzsoDnim— VALinirr  cnr 
Sub. 

1.  Undtf  sectkin  4142  of  tbe  Code,  the  consta- 
ble of  a  militia  district  other  than  that  from  the 
Jostice's  court  of  which  an  execution  issued  may 
levy  the  same  iq»n  the  ptapertj  of  tbe  defena- 
ant  la  aecntioa  la  any  mmtia  dUtrkt  of  tin 
same  county,  althoujdii  at  the  time  these  was  a 
lawful  constable  in  the  latter  district 

2.  The  dedsion  of  this  court  in  Dlrine  v. 
Bailer.  62  Ga.  285,  if  sound  la  prindpte,  Is  not 
bindhig  upon  this  coort  bejond  tbe  predae  qncs- 
tion  therem  adjudkated. 

(SrUabus  It  the  OoorL) 

Brror  from  sopwlor  conrt,  Fulton  ooonty;  J. 
H.  Lnnqikln,  J'ndge. 

Trial  of  right  of  ptopertar  terled  on  lij  the 
Oeorgla  Loan,  Savings  ft  Banking  Company 
under  execntkn  made  by  3,  D.  Lapaley.  Ver- 
dict directed  tor  tbe  company,  and  claimant 
brings  error.  Affirmed. 

The  following  Is  the  offlrtal  report: 
Four  executions  In  favor  of  the  Georgia 
Loan,  Savings  &  Banking  Company  against 
W.  M.  Jackson,  Issued  npon  Judgments  ob- 
tained In  a  magistrate's  court  of  the  ld48th 
district  G.  M.  of  Fulton  county,  after  entry 
made  tiieretm,  signed  "J.  W.  Harpw,  L.  C," 
of  due  search  made,  and  no  personal  pr<v»erty 
found  upon  which  to  levy,  were  by  said  con- 
stable levied  on  certain  realty.  Part  of  the 
property  levied  upon  was  claimed  by  Lapeley. 
When  the  case  came  on  fOr  trial,  claimant 
moved  to  dismiss  tbe  levy  upo^  the  following 
grounds:  Because  the  executions  were  Is- 
sued by  a  magistrate  of  the  1848th  district  O. 
M.,  and  the  levies  were  made  by  a  cmutaUe 
of  the  1020th  district  O.  upon  land  situat- 
ed In  the  1348th  district  G.  H.  of  Fulton  coun- 
ty. It  was  agreed  by  counsel  that  tbe  facta 
stated  In  this  motion  were  true,  and  that  at 
the  time  of  the  levy  there  was  a  duly  ele(H»d  and 
qualified  constable  of  the  1348tb  district  G. 
M.,  and  that  defendant  In  fl.  fa.  lived  In  the 
lS48th  district  at  tbe  time  the  suits  were 

brougbt  upon  '^ch  tbe  fl.  fas.  Issued.  ^ 
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motion  to  dismiss  was  overrnled,  and  to  this 
ruling  claimant  excepted.  After  iiearlng  the 
evidence,  the  conit  directed  a  verdict  finding 
the  iffQperty  lobject. 

T.  J.  Blpler,  for  plaintiff  In  error.  Doisey, 
Brewster  &  Howell  and  S.  J.  Hall,  for  de> 

f  cndant  in  error. 

ATKINSON,  J.  1.  2.  Prior  to  the  passage 
of  the  act  of  1869,  which  Is  Incorporated  In 
section  4142  of  the  Oode,  executions  issued 
from  Justices'  courts,  being  addressed  to  all 
and  singular  the  constables  of  the 'county  with- 
in which  they  were  issued,  might  be  well  ex- 
ecuted within  his  own  bailiwick  by  any  con- 
stable In  any  district  within  the  county,  for  by 
section  477  of  the  Code  It  was  made  the  duty 
of  constables  "to  execute  and  return  all  war- 
rants, summons,  executions,  and  other  process 
to  them  directed  by  lawful  authority."  The 
act  of  1860,  to  which  reference  has  above  been 
made,  was  entitled  "An  act  to  extend  the  ju- 
risdiction of  constables  In  the  several  conntiea 
in  this  state."  It  provided:  "That  from  and 
after  the  passage  of  1^  act,  It  shall  be  lawful 
for  any  constable  of  the  several  counties  of 
this  state  to  execute  and  return  any  process 
Issued  by  a  Justice  of  the  peace  or  notary  pub 
lie  of  said  counties,  but  he  shall  return  the 
said  process  to  a  justice  of  the  peace  residing 
in  the  militia  district  where  the  defendant  or 
defendants  resided  at  the  time  of  Issuing  the 
said  process."  The  effect  of  this  act  was  to 
extend  the  territorial  area  of  the  constable's 
jurisdiction  so  as  to  enable  him  to  execute  pro- 
cess of  magistrates*  courts  In  districts  other 
than  his  own.  So  that,  possessing  antbori^, 
before  the  passage  of  the  act,  to  execute  such 
process  Issued  from  any  justice's  court  tn  the 
cotmty  within  the  limits  of  his  own  balllwIdE, 
the  effect  of  the  act  was  to  enable  him  to  exe* 
cute  such  process  in  any  Imlllwlck  within  the 
limits  of  the  county.  The  execution  of  this 
process.  In  so  far  as  levy  and  seizure  of  the 
property  are  concerned,  Is  consistent  with  the 
other  provisions  of  the  Code  prescribing  the 
dntles  of  the  constable;  but  when  it  comes  to 
the  sale  of  the  property  seized  under  such  an 
execution,  the  statute  requires  that  the  place 
of  sale  shall  be  at  the  court  ground  of  the 
bailiwick  of  the  constable.  Code,  SS  4172. 
4172a.  The  case  of  Divine  v.  Bailey,  62  Ga. 
235,  Is  readily  dlstlngulBhable  from  the  one 
now  nnder  consideration,  for  the  reason  that 
in  that  case  the  question  was  upon  the  validity 
of  the  sale.  The  seizure  was  made  under  an 
execution  Issued  from  one  Justice's  court  by 
the  constable  of  another,  who  undertook  to 
sell  the  property  at  the  court  ground  of  yet  an- 
other mlUtIa  district.  So  that  while,  In  so  far 
as  the  mere  seizure  of  the  property  was  con- 
cerned, he  was  acting  within  the  limits  of  his 
constabulary  authority  when  he  undertook  to 
effectuate  the  seizure  by  making  a  sale,  he  se- 
lected a  time  and  place  different  from  that  pre- 
scribed by  law.  This  court  could,  and  did, 
therefore,  In  that  case,  properly  hold  that  the 
sale  was  void.    The  qnestkm  under  considera- 


tion In  that  case  «u  wtaeOm  tbe  aale  was 
voldt  and  the  omdndon  which  we  reach  In  tbe 
present  case  is  in  perfect  harmony  with  the 
doctrine  applied  in  that.  We  are  not  Inclined 
to  agree  altogether  with  the  line  of  reasoning 
adopted  by  the  court  in  stating  tlie  c<m8ldera- 
tions  which  Induced  Its  conclusions,  and  are, 
therefwe,  not  Inclined  to  extend  the  doctrine 
of  that  case  b^ond  the  necessary  Umits  of  tbe 
question  expressly  decided  by  It.  In  tbe  pres- 
ent case  an  execution  was  issued  from  one  dis- 
trict, which  was  levied  upon  land  in  the  district 
from  which  tbe  Judgment  Issued  1^  a  con- 
stable residing  In  anotbw  district,  and  a  (dalm 
Interposed  b7  &  third  perstm.  The  qnestlon, 
therefore,  la  upon  the  validity  of  a  (evy,  and 
not  upon  the  validity  of  a  sale.  The  court, 
for  the  reasons  above  Indicated,  did  not  err  in 
overruling  the  motion  to  Lilian the  levy. 
Judgment  affirmed. 

(»  Oa.  si»> 

WATKINS  V.  ANGIKR. 
(Snpreme  Court  of  Georgia.   Aug.  24,  1896.) 
JnDOHBKTs— Feiobitibb. 
Where  an  api>eal  to  the  superior  court  from 
a  judgment  lo  a  justice's  court  was  entered  br 
the  defendant,  and  the  plaintiff  "obtained  Judg- 
ment on  the  appeal,"  ^e  former  judgment  was 
not  vacated,  but  moely  saspeoded.  Conseqaent- 
ly,  the  latter  judgment,  as  to  priority,  is  to  be 
treated  as  beiog  of  the  date  when  the  judgment 
appealed  from  was  entered,  and  accordingly  it 
takes  precedence  over  another  judgment  rendered 
the  SQperitff  court,  older  than  the  judgment  on 
the  appeal,  but  younger  than  the  original  iiidg- 
ment  entered  in  the  jostice's  court.    Qoae.  i 
3628;  1  Black,  Judgm.  |  473. 
(SyUabuB  by  the  Court) 
Error  from  sui>erlor  court,  Bartow  comity; 
T.  W.  Milner,  Judge. 

The  following  Is  the  official  r^rt: 
E.  T.  Watklns  and  N.  L.  and  a  AnglCT  con- 
tested for  a  fund  arising  from  the  sale  of  prop- 
erty of  Mrs.  Branson.  Tbe  case  was  submit- 
ted to  the  judge  without  a  jury,  upon  the  fol- 
lowing agreed  facta:  "Watklns  and  Angler 
hold  fl.  fas.  against  Mrs.  Branson.  Watklns' 
judgments  were  first  rendered  in  justice's  coart 
In  187^  and  were  i^tpealed  to  tbe  siqiertor 
court  In  July,  1893,  Watklns  obtained  JoOg- 
ment  on  appeal  The  Angler  judgment  was 
rend»ed  by  the  superior  court  in  tenn,  1883. 
Property  of  Mrs.  Branson  was  broD^t  to  sale 
in  1S96,  and  produced  the  fund  In  the  hands  ot 
the  sheriff,  which  Is  now  held  for  dlstrlbutkmu 
The  only  question,  at  Issue  Is,  which  judgmait 
Is  entitled  to  the  fund,  both  fi.  fas.  being  alive? 
All  said  Judgments  are  valid,  and  have  been 
kept  alive,  and  their  production  and  proof  are 
waived.  Angler  claims  on  his  superior  court 
judgment,  and  Watklns  claims  on  her  Justloe'a 
court  Jndgm^tB,  and  also  on  her  superiw  coort 
JudgmcsDt"  The  Judge  awarded  the  fund  to 
the  Angler  fl.  fas.,  and  Watklns  exceed.  In 
her  pleading  It  is  contended  (1)  that  the  Uens 
of  her  justice's  court  judgmoitB  were  never  va- 
cated, but  were  mwely.  suspended  by  the  ap- 
peals;  and  (S)  that  the  oooMrtldated  Judgment 
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on  appeal  related  back  to  1876,  when  tbe  judg- 
ments were  rendered  from  irtdcb  appeab  were 
taken.  [Reversed.] 

Joim  W.  AUn.  for  plaintiff  In  emnr.  J.  W. 
Harris,  Jr^  for  dtfendant  in  errw. 

ATKINSON.  J.  Section  3328  of  the  Oode, 
which  deals  with  appeals  from  justices*  courts, 
provides  in  terms  that  an  appeal  suspends,  but 
does  not  vacate,-  a  judgmieut,  and  then  pro- 
vides, In  addition,  that  in  the  event  of  a  dis- 
missal or  withdrawal  of  the  appeal  the  rights 
of  the  parties  are  the  same  as  if  no  appeal 
had  been  entered.  Tbe  result  annoimced  in 
this  latter  provision  Is  a  natural  consequence 
of  the  principle  first  announced;  and,  while 
it  states  some  of  the  consequences  which  fol- 
low from  the  allowance  of  the  principle,  It 
was  not  Intended  to,  and  does  not,  limit  the 
principle  to  the  stated  consequences  alcMte. 
It  would  seem  to  be  true  that  if  an  appeal 
suspends  anl7,  but  does  not  vacate,  a  judg- 
ment, that  the  effect  of  this  Is  to  preserve 
all  of  the  incidents  of  the  Judgment,  save  on- 
ly the  right  ot  the  plaintiff  to  enforce  It  by 
the  sale  of  the  defendant's  property  pending 
the  appeal.  A  Judgment  under  section  3B80 
of  the  Code  binds  all  the  property  of  the  de- 
fendant from  the  date  of  ita  renditiMi;  and, 
this  being  true,  a  judgment  appealed  from, 
Dot  being  vacated,  its  lien  would  attach  to 
all  the  property  of  the  defendant  from  the 
date  of  Its  rendition,  although  incapatde  for 
the  time  of  bein^  enforced.  This  section  of 
tlie  Code  relating  to  appeals  from  Justices' 
courts  wonid  seem  to  be  free  of  ambiguity, 
and  to  be  capable  of  exact  application  to  tbe 
facta  of  the  present  case,  but  for  some  of  the 
eadler  dectsloos  of  this  court,  notably  the  cas- 
es of  Hardee  t.  Stovall.  l  Qa.  02,  and  SnelUng 
V.  Parker.  8  Oa.  tZl,  and  but  foi*  section  3681 
of  the  Oode,  which  provides:  "In  all  cases 
where  a  Judgment  shall  be  rendered,  and  an 
appeal  shall  be  entered  from  such  Judgment; 
the  propwty  of  the  defendant  shall  not  be 
boond  hy  the  first  Judgment,  except  so  far  as 
to  prevent  the  alienation  by  the  detendant  of 
his  property  between  tbe  signing  of  the  first 
judgment  and  the  signing  of  the  judgment  od 
the  appeal,  but  shall  he  bound  from  the  sign- 
ing of  such  judgment  on  the  appeal."  This 
section  of  the  Code  would  In  all  cases  of  ap- 
peal treat  the  Judgment  appealed  from  as  va- 
cated, except  in  so  far  as  to  prevent  aliena- 
tion pending  the  appeal.  In  order  to  arrive 
at  the  exact  meaning  of  this  secticm  of  the 
Code,  and  to  determine  the  circumstances  un> 
der  which  It  .  Is  capable  of  being  l^ally  ap- 
plied, it  will  become  necessary  to  consider 
somewhat  tbe  ancient  history  of  appeals  in 
this  state.  The  judiciary  act  of  1799  first 
Inaugurated  the  system  of  appealing  from  the 
Terdlct  of  one  jury  to  tnat  of  another  in  tlte 
courts  of  tlils  state.  By  the  twenty-sixth  sec- 
tion of  that  act  It  was  provided  tbat  where  a 
par^  was  dissatisfied  with  a  Judgment  ren- 
dwed  In  oos  of  the  Inferior  courts  in  this 


state  (and  by  tiie  term  "Inferior  couft"  is 
meant  the  inferior  court  proper  as  it  existed 
under  that  act,  and  as  distinguished  from  or- 
dinary Inferior  judicatories),  such  party 
mWht  enter  an  aroeal  from  such  Judgmmt  to 
the  superior  court;  and  where  a  verdict  was 
rendered  upon  the  trial  of  a  case  originating 
In  the  sup^Ior  court,  a  party  dissatisfied  with 
such  verdict  might  appeal  to  another  jury  In 
the  same  court.  Both  of  the  cases  above  cit- 
ed Involved  8K>eal«  of  the  chtss  last  describ- 
ed, and  involved  the  construction  of  an  act 
passed  by  the  general  assembly  In  1822,  which 
was  Intended  to  be  and  was  a  leglshitive  dec- 
laration of  the  meaning  of  the  act  of  - 1799, 
and  was  likewise  declarat«7  of  the  effect  of 
an  appeal  upon  the  Judgment  appealed  from. 
That  act  provided  as  follows:  "That  from 
and  after  the  passage  of  this  act,  all  propeaiy 
of  the  party  against  whran  a  verdict  shall  be 
entered  and  a  judgment  signed  thereon,  in 
conf(»rmlty  to  the  provislona  ot  the  twenty- 
slxtb  section  of  said  act  of  1799,  shall  be 
bound  from  the  signing  of  the  first  judgmeit, 
In  cases  where  no  appeal  la  entered;  but  in 
cases  where  an  appeal  is  entered  from  the 
first  verdict,  the  property  of  the  party  against 
whom  the  verdict  Is  rendered  shall  not  be 
bound  except  from  the  signing  of  the  judg- 
ment on  the  appeal,  except  so  far  as  to  pre- 
vent the  alienation  by  the  party  of  his,  her, 
or  their  property,  between  the  signing  of  the 
first  judgment  and  the  signing  of  the  Judg- 
ment on  the  appeal."  Cobb's  Dig.  p.  486. 
It  wUI  be  seen  that  by  Its  very  toms  this  act 
was  limited  to  Judgments  rendered  In  con- 
formity with  the  provisions  of  the  twenty- 
sixth  section  the  act  of  1790i.  As  will  be 
observed  from  the  terms  of  that  section  of  the 
act  of  1709.  it  applies  to  appeals  from  judg- 
ments rendered  in  the  Inferior  courts,  and 
appeals  from  the  verdict  ot  one  Jury  In  the 
superior  court  to  a  verdict  of  another  jury 
In  the  same  court  Appeals  from  judgments 
In  magistrates'  courts  not  failing  within  the 
provisions  of  the  act  of  1709  were  not  affect- 
ed by  the  provisions  of  the  act  of  1822,  aad 
section  3581  of  the  Code,  having  been  adc^ed 
at  the  time  appeals  were  allowable  as  under 
the  act  of  1799,  was  Intended  to  be  a  state- 
ment of  the  law  governing  appeals  in  the 
class  of  cases  which  were  in  the  legislative 
contemplation  at  the  ttane  of  the  passage  of  the 
act  of  1822.  That  the  l^lslature  did  not  in- 
tend to  apply  this  rule  to  justices'  courts  Is 
clearly  Inferable  from  the  fact  that  appeals 
from  judgments  rendered  in  such  courts  were 
not  allowed  under  the  act  ot  1790.  but  were 
allowed  under  the  provisions  of  an  act  passed 
December  14,  1811.  This  latter  act  author- 
izing appeals  from  judgments  rendered  In  jus- 
tices' courts  was  of  force  at  the  time  of  the 
passage  of  the  act  of  1822.  and.  the  act  of 
1822  being  confined  in  Its  operation  to  appeals 
other  than  those  from  Justices'  courts,  judg- 
ments In  the  latter  court  were  unaffected  by 
the  pass^  ot  that  act  If  the  legislature 
bad  deslgiied  to  aj^y  the  sune  nle  to  «D 
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cMus^  of  appeals,  tbe  act  of  1822  would  hare 
Included  within  its  pTOTlslons  appeals  from 
Justices*  eoorts;  but  this  was  not  done.  Tbe 
Inference  Is  dear  that  Oie  legislature  did  not 
Intoid  to  apply  the  proTiaions  of  section  8581 
oC  tiie  Oode  to  judgments  rendered  In  ]n» 
ttcea"  courts.  When  tbe  Code  was  adc^ted, 
however,  the  rule  was  ai^lied  to  snch  Jndf- 
ments,  and  brakce  we  find  In  section  3628, 
which  relates  to  appeals  from  Jnstlces'  courts, 
the  role  broadly  stated  that  an  appeal  sus- 
pends, but  does  not  vacate,  a  Judgment  If 
the  Judgment  be  merdy  susi>ended,  and  not  va- 
cated. It  follows,  as  a  matter  of  course  that  it 
Is  operative  with  all  <tf  Its  Inddenta,  save  in 
so  far  as  It  la  Incapable  of  enforcement  pend- 
ing the  appeal.  In  the  absence  of  a  statute 
iq>on  the  subject,  It  seems  to  be  generally 
held  that  the  lim  of  a  Judgment  la  not  dis- 
charged by  an  iqipeal  being  tak^  bat  merely 
suspended.  This  Is  in  accordance  with  the 
declaration  of  our  Code  upon  this  subject  a* 
applied  to  appeals  from  Justices'  courts. 
"Nor  is  a  Judgment  on  appeal  a  dlsdurge  of 
tbe  lien  of  the  Judgment  below."  1  Black. 
Judgm.  I  478.  Under  section  3628  of  the 
Code  the  lien  of  the  Judgment  rendered  In  the 
first  Instance  attaches  to  the  property  of  the 
defendant,  and  Is  dependent  for  Its  eontlnn- 
ance  only  upcm  Ita  afflrmance  upon  the  ap- 
peaL  We  conclude,  therefore,  that  under  the 
facta  of  the  present  case  the  Judgment  ren- 
dered In  the  Justice's  court  in  1876,  though  a{>- 
pealed  from,  was  still  operative  in  so  far  aa 
to  fix  Its  lien  upon  the  property  of  the  de- 
foidant,  and  when  Judgment  was  rendered 
upon  the  appeal  in  1898  the  lien  of  tbat  Judg- 
ment by  relation  attached  to  tbe  property  of 
the  defendant  as  of  the  date  of  the  Judgment 
appealed  from,  and  was,  therefore,  superior 
in  point  of  dignity  to  a  Judgment  rendered  in 
the  superior  court  In  the  year  1888  pending 
the  appeal.  This  being  true,  the  latter  Judg- 
ment was  not  entitled  to  the  money,  and  the 
Judgment  of  the  court  airardlng  to  the  eon- 
trazy  la  reversed. 


(M  a*.  NO) 

BZEHiL  et  aU  v.  HBlAD  et  aL 
(Soprane  Court  of  Qeoigit.    Nov.  9,  1896.) 
Wills— CoiwraUcTioi^BBqcaBT  or  Bl&vbs— Ev> 

VBOT  or  BMA3(Ciri.TtOir, 

Where,  after  otherwise  dlspostog  of  a  por- 
tloD  of  his  propertT,  a  testator  devised  and  be- 
queathed to  hiB  wife  for  life  the  residnum  of 
ma  estate,  charging  certain  slsve  property  thus 
bequeathed  with  a  trust  m  favor  et  his  minor 
chudreD  to  tbe  extent  itf  requiring  her  to  advance 
to  each  of  BQch  minor  children,  upon  marriage  or 
attaining  majority,  a  slave,  at  a  valuation  to  be 
fixed  appraisonent,  the  testator,  out  of  Us 
slave  property,  having  already  msde  advance- 
ments  at  stated  valnatfoos  to  certain  of  his  other 
diildren,  for  which  they  were  each  severally  re- 

a aired  to  account,  the  testator  further  providing 
hat  hi  the  final  dIviBl<m  of  bis  estate  all  of  hS 
cMdren  should  be  made  equal,  but  before  certain 
of  the  diUdren  recdved  tbe  slave  property  to 
which  they  were  entitled  all  slaves  were  emanci- 
pated as  a  result  of  the  late  Oivii  War,  and  thus 
osaaed  to  be  property.  EM,  that  tbe  legal  effect 


of  the  ixoviiioo  in  faror  of  tbe  mtnor  diUdrai 
was  to  make  their  sereral  legacies  a  charge  upon 
the  slave  property  only;  that  when  thi»  property 
was  utinguished  the  legacies  of  sudi  of  thm 
aa  had  not  been  paid  were  destrt^ed,  tbe  loss  of 
the  sisves  AIBng  equally  npon  all  of  ttie  children; 
and,  Inaamndi  as  tiae  plan  of  equalization  as 
outlined  in  the  testator's  will  was  dependent  op- 
on  the  continued  existmoe  of  slavery,  ciaandpa- 
tloo  rendered  sadi  equalisation  under  die  teata- 
mnttary  sdiemc  impractleable,  and  hence  neither 
the  chlldreD  to  whom  advaucements  in  filave 
proper^  had  been  made,  eitho-  by  the  testator  or 
the  widow,  nor  the  represratatives  of  these  chil- 
dren, were  required  to  account  for  such  advance- 
ments tai  the  final  dtstribatfan  «f  Iht  testatoea 
estate. 

(Syllabus  by  tbe  Oonrt) 

Brror  from  anperior  oourl^  lIMgu  eonntj; 
John  a  Hart,  Judge. 

Petltlw  by  Jobn  Oa,  tdndnlatntor  e.  L  a, 
of  Jamea  Head,  OeoamA,  against  Maij  D. 
Head  and  othen.  A  Jodcnleiit  waa  nodond, 
from  a  portion  of  which  Sarah  Bzell  and  oth- 
ers bring  mor.  Bevcawd. 

Tbe  following  la  the  official  rcinrt: 
John  Orr,  admlntetratm-  with  the  wlH  an- 
nexed ot  Jamea  Head,  filed  hla  petition  Cor  di- 
rection as  to  the  administration  of  the  assets 
of  the  estat&  Miss  Mary  D.  Head  and  oth- 
era,  legatees,  were  parties  defendant  Tto 
case  was  decided  upon  tbe  facts  fully  appeaz^ 
Ing  and  admitted  In  the  petition  and  answers 
thereto,  and  the  cause  waa  submitted  to  tba 
Judge  below  for  determination  without  a  Jury. 
He  held:  a)  That  Mrs.  Sarah  Hsell,  wife  of 
John  Bzell,  had  received  from  the  estate  of  tbe 
testator  property  to  the  value  of  ¥950,  with 
which  alie  was  chargeable  as  an  advancement, 
and  for  which  she  must  account  before  she 
could  take  part  In  the  dlstrlbutitm  of  tbe  es- 
tate. (2)  That  Jtdm  Head,  tiuough  whom 
Mrs.  8.  E.  arcflham,  Mrs.  Cornelia  Pitta,  and 
H.  W.  Uhymea  claim  an  Interest  In  the  estate, 
received  i«Qperty  to  the  value  of  $960  fnmi 
tbe  estate,  with  which  sum  said  Mrs.  Oresbam 
et  aL  were  chargeable,  and  for  which  th^ 
must  account.  0)  That  Mrs.  Fears,  the 
mother  of  Mrs.  Orr,  Mrs.  McGIbbony.  Mia. 
Lemons,  Mrs.  Boue,  Tbtnnas,  and  John  Fears, 
and  tbe  grandmother  of  Fears,  Frank,  and 
Mamie  Orr,  dilldren  ot  Katie  Orr,  deceased, 
and  John  Orr,  also  the  mother  of  Mrs.  Lnla 
White,  deceased,  vrtw  left  aa  her  heir  at  law 
Thomas  B.  White,  also  the  grandmother  ot 
Heoiy  Orlffln,  aon  of  Mra.  LatXMiia  Griffin,  de- 
ceased, that  ahe^  the  said  Mra.  Martha  B. 
Fears,  recdved  from  tiie  estate  property  of 
tiie  value  of  9950,  with  whldi  sum  her  said 
descendants  and  heirs  at  law  were  <diargeabl^ 
and  for  which  they  must  account.  (4)  Similar 
charge  to  the  amount  of  $860  aa  against 
Cora  B.  and  Mamie  A.  Palm^  and  Mrs.  B.  P. 
Bazte,  children  of  Mrs.  Nancy  Palmer.  (5) 
That  Mrs.  Mary  V.  Head,  W.  R.  Head.  A  A. 

administrator  of  Marcus  A  Head,  Mrs. 
Sidney  Patrick,  and  Mrs.  Elisabeth  Stafford, 
each  a  legatee  of  James  Head,  had  received 
nothing  for  which  t^ey  should  be  compelled  to 
account,  and  ahould  be  made  equal  In  ad- 
vancementa  with  the  legatiKia  and  dlstributeef 
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Abore  named;  and  tiiat,  after  bedng  ao  made 
equal,  the  administrator  abould  distribute  tbe 
balance  of  the  estate,  it  any,  to  each  and  all 
of  the  abore-named  legatees  and  distributees, 
share  and  share  alike.  (6,  7)  For  payment  of 
attorney's  fees  and  costs.  Mrs.  B.  P.  Earle, 
Oora  B.  and  Mamie  A.  Palm^,  Mrs.  (Xnnella 
y.  Pitts,  H.  W.  Bbymea,  Mrs.  Mattie  Bone, 
Mrs.  Maggie  Lemons,  Mzs.  Cornelia  Orr,  and 
Toiii  Fears  excepted  to  this  Jndgment,  clalm- 
ln<  tbat  tbe  wIU  of  James  Head,  by  items  4, 
6,  6,  and  7  thereof,  either  created  a  trust  eft> 
tate  In  certain  of  his  negro  property  for  hla 
rJiUdren,  his  wife  being  trustee,  with  dellr* 
ery  of  possesskm  postvoned,  or  that  his  wife, 
Nancy  B*  ^ad,  took  a  life  estate  In  said  ne* 
groea,  but  on  the  p»formance  of  a  condition 
precedent  by  certain  of  his  children  said  life 
estate  was  liable  to  be  determined  as  to  certain 
of  aald  negroes,  and  vest  the  title  to  them  Im* 
mediately  in  said  children;  wherefore  they 
assign  the  fifth  dlTlsfon  at  said  Judgment, 
which  decreed  that  the  legateee  therein  nam* 
ed  should  be  made  equal  with  these  defend- 
ants who  received  such  nt^cro  property  undw 
and  In  accordance  with  tbe  will,  before  any 
dlstribnttou  of  the  estate  should  take  place,  as 
error.  The  petition  ot  ,tbe  admlnlstnUor  al- 
leged: In  1869,  James  Head,  Sr.,  died  testate. 
Copy  of  his  wUl  is  attached.  In  Bfarch,  1B50, 
Nancy  E.  Bead,  one  of  the  executors  named, 
qualified,  but  the  other  executor  &iled  to  quali- 
fy. With  the  exceptions  of  tbe  special  l^des 
mentioned  inltonS  of  the  will  and  theadrance- 
ments  mentioned  In  item  4,  Nancy  B.  Head, 
the  life  tenant  nnder  the  wlU,  took  possession 
of  all  of  testator's  property,  and  retained  the 
same  nnder  the  fifth  Item  of  the  will  until  her 
death.  In  1892,  nerer  having  remarried  after 
the  death  of  her  husband,  the  testator.  In 
1892  petitioner  was  appointed  administrator 
with  the  wUl  annexed,  and  took  possession  of 
tbe  entire  ortate  remaining  after  tbe  explra- 
tlon  of  tbe  life  estate,  which  consisted  solely  ot 
a  tract  of  land  described.  He  received  as  rent 
for  the  land  for  189S,  $416.67,  and  In  Decem- 
ber, 1888.  sold  tbe  land  under  order  oC  the 
court  of  (vdUoary,  realising  from  tiie  sale  cer^ 
tain  money  and  purchase-money  notes  set 
forth.  The  fund  is  chargeaUe  with  no  debts 
sare  the  expnues  of  administration,  and  is 
subject  to  distribution  among  the  legatees,  and 
this  petition  is  brought  for  direction  for  the 
foOowiug  reasons:  There  are  certain  legatees 
and  those  representing  legatees,  to  wit.  Miss 
Biary  D.  Head.  W.  R.  Head,  and  A.  A.  Bell, 
administrator  ctf  M.  A.  Head.  Mrs.  Sidney  Pat- 
rick, formerly  Head,  and  Blizabeth  Staiford, 
who  claimed  that  all  the  other  legatees  under 
the  win  haTe  received  advancements  for 
which  they  should  account  under  the  seventh 
item  of  the  will,  aggregating  more  than  peti- 
tioner has  on  hand,  or  wUl  have  when  the 
purcfiase-money  notes  have  been  collectad.  On 
tbe  other  hand,  legatees  who.  It  is  claimed,  re- 
ceived such  advancements,  and  tbrae  repre- 
senting fbem,  say  that  the  above-named  lega- 
teee,  with  poeslUy  tbe  ttcq^tloa  c<  W.  B. 


Bead  and  Mrs.  Patrick,  either  received  ad- 
vanconents,  or  should  have  done  so.  nnder  the 
wUl.  and,  nefi^ecting  to  require  the  executrix, 
said  life  tenant,  to  make  such  advancements 
to  them,  are  now  barred  from  any  right  to  be 
made  equal  before  distribution  of  the  estate. 
The  petition  prayed  that  all  parties  In  inter- 
est be  made  parties,  and  required  to  interplead. 
The  present  living  children  of  testator,  who 
took  the  remainder  Interest  In  his  estate,  are 
Mrs.  Bsell.  Mrs.  Stafford.  Mrs.  Patrick,  Miss 
Mary  D.  Bead,  and  W.  B.  Head.  Tbe  deceased 
children  of  teatatw  who  took  a  moalnder  Inter- 
est, and  those  r^resenting  them,  are:  M.  A. 
Hoid,  represented  by  his  administrator,  A.  A. 
BtH;  Martha  P.  Fears,  who  la  dead,  leaving  sur- 
viving h«  Mrs.  Cornelia  Orr,  Mrs.  Rebecca  Mc- 
Gibbony,  Mrs.  Maggie  Lemons,  Mrs.  Mattie 
Bone,  Thomas  Tears,  and  John  Fears.  Tbe 
deceased  children  of  Mrs.  Fears  are  Mrs. 
KKtie  Orr,  who  died  Intestate,  leaving  as  her 
heirs  at  law,  John  Orr,  Fears,  Frank,  and  Ma- 
mie Orr;  and,  second,  Mrs.  Lola  White,  who 
died  intestate,  leaving  as  her  heirs  at  law 

niomas  B.  White,  White,  and  possibly 

other  children;  third,  Mrs.  Labonia  Grlfiln, 
who  died  Intestate,  leaving  as  her  heir  at  law 
Henry  Griffln.  Naney  Palmer,  one  of  the 
children  of  testator,  died  Intestate,  leaving 
Cora  Palmer  and  other  children  named  surviv- 
ing' her  as  her  hdrs  at  law.  J.  M.  Head,  one 
of  testator's  children,  died  testate,  bequeath- 
ing his  entire  interest  In  tbe  estate  to  his 
mother  for  life,  and  after  her  death  to  be 
equally  divided  between  his  six  sisters  above 
named,  and  copy  of  his  will  is  attached.  John 
Head,  one  of  testator's  children,  died  Intestate, 
leaving  as  his  sole  heir  at  law  his  wife,  who 
has  since  died  Intestate,  leaving  as  her  heirs  at 
law  Mrs.  S.  B.  Oresbam,  Mrs.  Conidla  Pitts, 
and  H.  W.  Rhymes. 

The  first  two  Items  of  the  wlU  of  James 
Head  directed  the  burial  of  his  body  and  the 
payment  of  his  debts.  The  third  Item  provid- 
ed: ''Having  heretofore  given  to  my  son 
James  B.  Head  $600,  a  negro  b<^  named  Bd- 
ward,  and  certain  personalty,  which  be  has 
received,  and  I  consider  it  to  be  an  equal  half 
share  of  the  property  which  I  received  from 
his  mother's  estate;  and  to  TbMuas  W.  Head 
two  negroes,  Henry  and  Neely,  9160.  and  cer- 
tain personalty,  all  of  which  he  baa  received 
and  considered  by  me  as  bis  share  of  the  prop- 
erty I  received  by  his  mother,— X  further  will 
them  each  one  equal  share  of  all  the  negro 
proper^  which  I  may  die  possessed  of.  the 
share  of  said  negroes  which  Thomas  W.  shall 
receive  to  him  dnrlng  life,  and.  If  he  should 
die  leaving  no  child  or  childrra,  then  to  the 
child  or  children  of  James  B.;  and  that  share 
of  the  negroes  to  which  James  B.  may  be  en- 
titled I  give  to  him  In  trust  for  bis  child  or 
children,  and  at  bis  death,  should  they  be 
minors,  another  trustee  to  be  appointed  for 
them;  and  when  the  youngest  child  becomes 
of  age,  or  marries,  should  James  B.  be  dead, 
tliea  an  equal  division  of  said  negroes  among 
§U  Ua  ehUdren.   I  also    ve  JaiM  B.  and, 

Digitized  by  VjOOQI 


722 


27  SOUTHBASTBRN  BIEPORTBB. 


Thomas  W.  a  lot  of  land  [describing  It],  to  b* 
equally  divided  between  them,  and  under  the 
same  restrictions  as  attached  to  the  bequest  of 
the  negroes."  The  fourth  Item  was:  "Hav- 
ing loaned  my  daughter  Martha  P.  Fears  a  n&- 
gro  girl  named  Caroline  and  certain  personalty 
which  I  value  at  f9S0,  and  to  my  daughter 
Sarah  T.  Baldwin  a  negro  girl  named  Matilda 
and  certain  personalty  which  I  consider  valued 
at  $950,  and  to  my  daughter  Nancy  Palmer  a 
negro  girl  named  Jane  and  personalty  which  I 
price  at  $850,  the  price  of  the  three  negroes- 
say  $2,700— Is  to  be  taken  Into  consfderatiott 
at  the  time  of  the  appraisement  of  my  negroes 
for  the  purpose  of  giving  to  my  eons  James 
and  Th<»nas  their  portion  of  the  said  negroes, 
as  I  consider  the  two  negroes  above  loaned  to 
be  a  part  of  what  I  now  own,  and  to  them 
nothing  more  of  my  estate."  Item  fifth  was: 
"All  the  rest  of  my  lands,  negroes,  and  every 
other  property  I  bequeath  to  my  wife  for  and 
during  her  life  or  widowhood,  and  In  case  of 
marrying  she  to  have  one  equal  share  of  my 
estate  (after  two  shares  of  negroes  which  t 
hare  willed  to  my  two  sons  are  first  to  be 
taken  out)  with  all  my  children  by  her,  and 
as  my  children  become  of  age  or  marry  It  Is 
my  win  that  my  wife  give  off  to  said  child  or 
children  a  negro  to  each  at  appraised  value, 
and  at  the  death  of  my  wife  or  marriage  the 
whole  to  be  equally  divided  between  my  ten 
last  children.*'  Sixth  Item  was:  "AU  the 
shares  to  which  my  daughters  shall  be  entitled 
Is  to  them  separate  and  free  of  any  debt  of 
their  present  or  future  husband,  for  their  and 
their  child  and  children's  sole  and  separate 
use  and  benefit."  The  seventh  item  was:  "It 
is  my  will  that  my  last  ten  children  all  be 
made  equal.  The  property  which  I  have  loan- 
ed to  my  married  daughters  is  to  be  accounted 
for  by  them  In  their  division."  The  eighth 
Item  appointed  executors. 

Mrs.  Patrick  answered:  She  Is  one  of  the 
ten  provided  for  in  items  fi,  6,  and  7.  She 
was  14  years  old  when  testator  died,  and  be- 
came of  age  April  6,  18«S.  She  never  receiv- 
ed, under  Item  6,  a  n^ro,  or  the  value  thereof, 
or  any  other  property,  from  the  estate,  nor  has 
she  at  any  time  ever  received  any  property 
from  the  estate.  The  negro  property  of  the 
testator  at  the  probate  of  the  will  was  apprais- 
ed at  sums  given,  there  being  43  negroes; 
Matilda  appraised  at  $350,  Caroline  at  $500. 
and  the  other  negroes  specifically  named  In 
the  will  do  not  appear  as  named  in  the  ap- 
praisement James  B.  and  Thomas  W.  Head 
each  received  his  portion  of  the  negro  prop- 
erty under  item  4.  Mrs.  Ezell,  Mrs.  Fears, 
Mrs.  Palmer,  James  M.  and  John  Head  each 
received  negro  property;  the  three  first  from 
the  testator  l>efore  his  death,  and  the  two  last 
under  the  provisions  of  the  will.  Said  prop- 
erty was  to  be  accounted  for  as  provided  in  the 
will,  baA  respondent  prayed  that  they  might 
be  required  to  account  for  the  same.  The 
property  still  belonging  to  the  estate  and  hi 
the  hands  of  the  administrator  is  Insufficient 
to  make  tbla  defendant  and  the  other  childreo 


of  testator,  who  did  not  receive  negro  property 
under  the  will,  equal  with  Mrs.  Ezell,  Mrs. 
Fears,  Mrs.  Palmer,  J.  M.  and  John  Head,  and 
said  parties  named  are  not  entitled  to  partici- 
pate In  the  dtstilbution  of  the  funds  In  the 
hands  of  the  administrator.  The  answers  of 
Mrs.  Stafford  and  W.  R.  Head  were  similar  to 
the  answef  of  Mrs.  Patrick,  except  that  Mm. 
Stafford  attained  majority  July  1,  1802.  and 
W.  R.  Head  November  9,  1806.  Tom  Feaxs, 
Mrs.  Bone,  Mrs.  Lemons,  and  Mrs.  Orr  an- 
swered: Hiey  acknowledged  the  receipt  of 
one  negro  girl,  named  Caroline,  by  tlieir  moth- 
er, Martha  R.  Head,  by  way  of  advancement 
and  certain  personalty,  all  amountln^^  to  $950; 
but  it  would  not  be  fair  or  equitable  for  those 
who  received  no  such  advancement  as  a  n^^ 
to  now  be  made  equal  before  any  distribution, 
because  the  wlU  directs  that  each  child,  as 
they  became  of  age  or  married,  should  receive 
a  negro  from  the  executrix;  and  by  the  win 
title  to  the  negroes  vested  in  testator's  chil- 
dren, with  the  delivery  of  the  possession  post- 
poned. Further,  a  failure  on  the  part  of 
those  who  became  of  age  or  married  before 
1865  to  demand  of  the  executrix  the  n^roes 
to  which  they  were  entitled  would  of  Itself 
estop  them  from  being  made  equaL  Mrs. 
Earle  et  at,  heirs  at  law  of  Mrs.  Nancy  Palm- 
er, made  similar  answer,  save  that  they  ac- 
knowledged advancement  to  Mrs.  Palmer  of 
the  value  of  $850.  Mrs.  Bzell  made  similar 
answer  acknowledging  advancement  of  pn^ 
erty  of  the  value  of  $950,  and  the  heirs  at  law 
of  John  W.  Head  made  similar  answers. 

Joshua  WU,  for  plaintiffs  hi  error.  George  & 
George  and  Foster  &  Butlw,  for  defendants  In 

error. 

ATKINSON,  J.  The  one  great  object  to  be 
attained  in  the  constroctlon  of  wills  is  to  give 
effect  to  the  intention  of  the  testator  as  mani- 
fested In  the  testamentary  scbone  outlined 
therein.  In  order  to  ascertain  his  Intration,  it 
la  proper  to  look  to  the  clrcumstonces  sorronnd- 
Ing  him  at  the  time  of  the  execution  of  his  wID. 
the  nature  and  character  of  the  various  prt^er- 
ties  disposed  of  by  him,  to  the  objects  of  his 
bounty,  and  as  well  to  the  manner  in  which  and 
the  means  by  which  his  wishes  with  respect 
to  his  proper^  are  to  be  carried  into  effect  A 
earful  examination  of  the  will  which  we  are 
now  caned  upon  to  constrae  leaves  little  donbt 
in  our  minds  as  to  what  was  ttie  real  Intent 
and  purpose  of  the  testator.  He  was  possessed 
of  a  considerable  estate,  consisting  of  lands  and 
negroes.  His  will  was  executed  In  the  year 
1850.  Before  his  death,  out  of  that  portion  of 
his  personal  property  consisting  of  negroes, 
be  had  made  advances  to  certain  of  bis  chil- 
dren, and,  after  certain  other  beqoeets  and 
devises,  concerning  which,  in  the  present  case, 
there  Is  no  question,  he  bequeathed  an^  de- 
vised to  his  wife  all  of  the  rest  of  bis  lands, 
negroes,  and  other  property  during  her  life  or 
widowhood,  with  the  further  direction  to  his 
wife  fhat,  as  Us  (ddldran  became  of  aj^  his 
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vlf  e  should  glTe  ott  to  ea^  of  ttiem  a  negro  at 
appraised  value,  nils  special  bequest  was 
not  left  to  file  discretion  of  the  wife,  nor  aie 
the  words  creating  it  merely  precatory  or  rec- 
ommendatory. Upon  the  contrary,  It  la  di- 
rectory. He  says:  "And  as  my  children  be- 
come of  age  or  nuuty*  it  my  will  that  my 
wife  gtre  off  to  such  cfaDd  or  children  a  n^n> 
at  ^[vralsed  Talne."  Hie  ^ect  of  this  te8ta<> 
mentary  direction  was  to  vest  In  each  child  a 
present  existing  Interest  In  the  thing  to  be  de* 
Uvered,  and  the  right  of  possession  postponed 
nntll  the  h^ipenlng  of  the  partlenlar  evfmt 
fixed  In  the  beqneat  The  life  tenant  took 
her  estate  subject  to  ttits  testamentary  dtaw- 
tlon.  Nor  was  It  left  to  the  discretion  of  the 
child  whether  he  would  accept  as  a  part  of 
hlfl  dlstrlbntlTe  share  In  the  testator's  estate 
the  pn^erty  directed  to  be  dellTered  to  him  In 
accordance  with  this  special  bequest  Ont 
of  the  negro  property  owned  by  him  the  t» 
tator  had  already  made  advances  to  some  of 
his  heirs.  In  pursuance  of  the  direction  con- 
tained in  this  special  bequest,  the  wife  had  al- 
ready, ont  of  the  negro  property,  made  ad- 
vancements to  certain  others  of  the  children 
as  they  married  or  arrlred  at  their  majority; 
and,  but  for  the  happening  of  an  unforeseen 
event,  the  occurrence  of  which  tbe  testator 
could  not  pMsibty  hare  anticipated,  his  tes- 
tamentary purpose  would  hare  been  carried 
into  practical  operation,  and  out  of  the  negro 
property  each  one  of  the  beirs  would  have  re- 
ceived substantial  and  equal  advancements 
before  the  time  arrived  for  the  distribution 
of  the  general  estate  of  tbe  testator.  It  so 
happened,  however,  ttiat  in  ccmsequence  of 
tbe  emancipation  of  these  slaves,  the  resulting 
misfortune  falling  equally  upon  each  of  the 
children  of  the  testator,  those  to  whom  ad- 
vancements had  actually  been  made  ont  of 
tlM  negro  property  and  those  entitled  to  have 
advancements  made  ont  of  that  particular 
class  of  property,  the  entire  property  nnder 
which  the  scheme  of  equalization  as  outlined 
In  the  testator's  wlU  was  to  be  carried  Into 
effect  was  absolutely  swept  away.  When, 
therefore,  we  come  to  consider  tbe  declaration 
of  the  testator  that  In  the  final  distribution  of 
his  estate  each  of  his  heirs  should  receive  an 
equal  proportion,  and  each  accounting  for  ad- 
vancements, we  must  construe  this  .sbcHon  In 
the  light  of  the  scheme  of  equalization  pro- 
jected In  the  wilL  We  are  not  to  assume  that 
the  testator  Intended  that,  without  reference 
to  snbsequent  events  as  they  actually  trans- 
pired, tbm  should  be  an  absolute  equality  be- 
tween the  various  devisees  in  the  distribution 
of  the  residuum  of  his  estate.  As  we  have 
seen,  the  advancements  to  be  accounted  for 
were  made  out  of  the  negro  property,  and  the 
advancements  to  be  made  were  likewise  char- 
ged upon  that  particular  class  of  property,  and 
tbere  was  no  authority,  under  tbe  will,  for  the 
executor  to  have  made  advancements  to  any 
child  as  it  became  of  age  or  married  except 
ont  of  ttiat  particular  property.  Tbe  provi- 
sions for  th«tse  advancements  were  In  the  na- 


ture of  a  flpedflc  legacy,  not  to  be  paid  In  mon- 
ey, but  to  be  paid  In  a  particular  class  of 
property,  which,  before  Its  ddlvny,  was  abso- 
lutely destroyed,  not  by  natnral  causes,  but 
by  operation  of  law.  So  that  U  would  have 
been  absolutely  ImpoeslUe  for  the  e^utor, 
out  of  the  goieral  fund,  to  have  purchased 
other  property  of  like  kli^  and  delivered  it  In 
Ilea  of  that  mentioned  in  tbe  special  bequest 
The  result  of  onanclpatlon  was  the  absolute 
annihilation  of  the  negro  as  chatteL  He  was 
no  longer  ttie  sul^ect  of  property  right  and 
therefore,  when  the  class  of  property  upon 
which  the  right  ot  advancement  In  the  taiom 
devisees  was  made  a  81>ecial  charge  was  Itself 
absolotely  cxtlngnlshed,  that  in  law,  extin- 
golshed  the  right  to  the  advancement  In  the 
case  ai  Tennllle  r.  Phelps,  49  Ga.  632,  this 
court  says:  "It  is  unquestionably  true  that  a 
testator  may  so  charge  a  money  l^acy  upon  a 
particular  fund  as  to  make  the  legacy  follow 
tbe  fate  of  the  fund."  If  this  be  true  with 
respect  to  a  money  legacy,  how  can  it  be 
questioned  as  applied  to  a  legacy  which  la  to 
be  iiaid,  not  in  money,  but  In  kind,  and  Is  to 
be  dlacliarged  by  tbe  delivery  to  the  legatee  of 
a  particular  piece  of  property,  to  be  selected 
by  him  at  Its  appraised  value  ont  of  property 
of  a  partlenlar  class  belonging  to  the  testa- 
tor? Surely,  If  that  class  of  property  should 
be  utterly  destroyed  by  law,  as  was  done  In 
tbe  present  case,  .the  legacy  should  be  made  to 
follow  the  fate  of  the  fund,  otherwise  the 
court  denies  to  the  testator  the  right  of  tbe 
free  distribution  of  his  property  according  to 
his  own  wishes. 

The  case  to  which  we  have  Just  referred  Is 
In  principle  very  similar  to  the  case  now  under 
ccmslderation,  and  rests  upon  principles  similar 
to  those  which  we  have  sought  to  apply  here. 
In  that  case  the  testatrix  made  ber  will  In 
1863,  and  died.  By  one  iton  of  her  will  she 
directed  her  executors  to  keep  up  a  certain 
plantation,  and  work  het  slaves  thereon,  ex- 
pressing a  desire  that  this  should  be  done  for 
the  purpose  which  she  would  thereinafter  men- 
tlQU.  In  the  same  Item  she  directed  her  ex- 
ecutors that  In  case  the  plantation  should  be 
unprofitable,  '<x  there  should  be  danger  of  loss 
or  depreciation,  to  sell  the  same,  and.  In  their 
discretion,  to  reinvest  the  proceeds.  In  the 
next  item  of  her  will  she  made  bequests  of 
certain  amounts  of  money  to  her  nieces  and 
nephews,  to  be  paid  out  of  tbe  Income  of  the 
plantation  (witbout  hiterest),  after  paying  all 
expenses  arising  from  Its  prudent  manage- 
ment Tbe  coipns  of  her  estate  she  devised 
to  her  son.  In  the  following  year  the  slaves 
were  emancipated  as  the  resolt  of  the  war. 
It  became  ubprofltable  to  wwk  than  upon 
tbe  plantation  In  accordance  with  the  testa- 
mraitary  scheme.  In'  that  case  It  was  held 
that  the  testatrix  hitended  that  the  legacies  to 
be  paid  the  n^ews  and  nieces  should  be  a 
chuge  only  upon  the  fund  realized  In  the 
manner  therein  pointed  out,  and.  Inasmuch  as, 
In  consequence  of  tlie  emancipation  of  the 
slaves,  it  was  impossible  to  '^'^'^^'^^^p^ 
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the  legacies  were  destroyed,  and  that  the  resid> 
aary  le^'atee  took  the  estate  freed  from  any 
chai'ge  in  faror  of  the  nieces  and  nephews. 
The  sapreme  court  of  Xorth  OaroUna,  In  the 
esse  of  Kelly  t.  McGallum,  83  N.  O.  563,  In 
the  coarse  of  a  weU-consldered  opinion  deUT- 
ered  In  a  case  wherein  a  testator  devised  and 
bequeathed  lands  and  slaves  to  his  wife,  In- 
dicating In  the  wUI  hto  Intention  that  the 
property  should  be  finally  divided  equally  be- 
tween the  widow  and  children,  but  leaving  It 
discretionary  with  the  widow  to  advance  to  the 
children  at  such  times  and  In  snch  kinds  of 
property  as  ho:  best  Judgment  might  dictate, 
and  the  widow  advanced  to  two  of  the  chil- 
dren some  slave  propvty,  and  more  than  their 
aliquot  portions  of  the  land,  with  the  ex- 
pectation of  supplying  the  deficiency  from  the 
undivided  slave  proper^,  which  was  amply 
sufildent  tor  that  purpose,  held,  that  an  un- 
expected emancipation  of  the  slaves  by  the  re- 
sult of  the  war  would  not  sustain  a  claim  of 
the  other  children  to  have  a  redlvlslon  of  the 
land,  and  an  account  from  the  two  children 
first  advanced  of  the  slave  property  received 
\fy  them.  In  the  course  of  its  opinion  upon 
that  subject,  the  court  reasons  as  follows: 
'fTbere  was  reserved  by  the  devisee  and  legar 
tee  upon  whom  the  trust  of  making  an  equal 
distribution  Is  Imposed  by  the  testator  a  large 
number  of  slaves,  more  than  enough  to  make 
the  plaintiflfe  equal  to  the  others;  and  their 
right  to  be  made  equal  out  of  those  reserved, 
had  the  slaves  remained  prop^ty,  upon  such 
construction  of  the  will  Is  dear  and  undisputed. 
But  the  right  of  the  feme  plaintiff  to  this  equal 
prior  allotment  passed  away  with  the  extinc- 
tion of  the  property  In  slaves,  and  the  other 
children  of  the  testator  suffer  from  the  same 
cause  the  loss  of  theirs.  Is  It  in  consonauce 
with  his  expressed  will  that  the  loss,  common 
to  all,  and  which  could  be  averted  \if  none, 
should  be  borne  alone  by  those  who  bad  been 
advanced,  and  made  up  in  part,  at  least,  to  the 
other  oat  of  his  lond?^  We  are  fully  per^ 
snaded  In  the  case  now  under  consideration 
that  the  testator  Intended  to  set  apart  and 
designate  the  slave  property  as  the  particu- 
lar p<»tlon  of  his  estate  which  should  be  appro- 
priated to  the  scheme  of  equalization  as  out- 
lined in  his  will,  and  we  are,  therefore,  of 
the  opinion  tiiat  the  distribution  of  the  re- 
mainder of  that  portion  of  his  estate  which  re- 
mained after  his  title  to  the  slave  property 
was  extinguished  by  emancipation  should  be 
made  npon  the  basis  of  nonaccountlng  upon 
the  part  of  those  legatees  to  whom  slave  prop- 
erty had  been  actually  delivered  in  accord- 
ance with  the  terms  of  the  will.  If.  out  of  the 
estate  of  the  testator,  any  of  them  have  receiv- 
ed property  other  thau  slave  property,  they 
should  be  held  to  account  for  the  value  there- 
of. The  court,  therefore,  erred  In  directing 
that  the  devisees  to  whom  advancements  In 
slave  prt^rty  had  been  made  should  ac- 
count respectively  for  the  value  thereof  before 
participating  In  tb»  residuum.  Judgment  le- 

TMMd. 


(»  Ol  731) 
WHEELER  v.  STAPLETTON. 
(Supreme  Court  of  Georgia.    Nor.  23.  1806.) 
FLBADiMe— Amendiko  Dbolaratiok. 
Where  the  legal  title  to  a  chose  in  action  w 
In  one  person,  and  the  beoeficial  interest  is 
another,  an  action  thereon  by  the  latter  may  be 
amended  by  inserting  the  name  at  dke  Conaer  sa 
suing  for  the  use  of  the  pUfariff, 

(Syllabus  by  ^e  ConrU 
Error  from  superior  conrU  Sumter  ooanty; 
W.  H.  Fish,  Jndge. 

The  ft^owlng  is  tiie  offlciid  report: 
Mrs.  W.  W.  Wheeler  was  sued  on  an  ac- 
count in  iSi6  county  court  of  Sumter  county  by 
Mrs,  Qetffge  Stai^eton.  When  tike  case  was 
called,  defendant  demurred  to  the  petition  on 
the  ground  that  there  was  no  cause  of  action 
or  bill  of  partlenlars  attached.  Plalntlfl 
amended  the  petition  1^  attaching  thovto  an 
account  made  out  in  the  name  of  Mrs.  Wheeler 
with  Gewge  Stapleton.  Defendant  demorred 
to  the  petition  as  amended,  and  the  objection 
was  allowed.  Plaintiff  amended  further 
prefixing  to  the  plaintiff's  name,  wherever  it 
occurred  in  the  petition,  "George  Stapleton. 
who  sues  for  the  use  of."  To  this  amendment 
defendant  objected  on  the  ground  that,  the 
suit  bdng  on  account.  It  should  have  been 
brought  in  the  name  of  Urs.  Oecnige  Stapletoo, 
transferee.  If  she  were  the  owner  by  transfer 
of  the  account,  as  provided  In  section  2244  ot 
the  Code,  and,  If  she  mx9  the  original  owner 
of  the  account,  the  case  should  have  been 
brought  in  her  favw  originally.  The  objec- 
tion was  ovemiled,  and  Judgment  given  for 
plaintiff,  there  being  do  plea  In  the  cas& 
Thereupon  defendant  took  the  case  by  cer- 
tiorari to  the  BuperlOT  court,  alleging  as  er^ 
ror  the  ruling  as  to  the  amendment  last  above 
Indicated,  and  that  the  court  erred  in  allow- 
ing the  first  amendment,  th^  being  no  at- 
tempt on  the  part  of  plaintiff  to  attach  to  her 
suit  the  bill  of  particulars  sued  upon,  there  be- 
ing nothing  to  amend.  The  certiorari  was 
overruled,  and  defendant  excepted.  [Afflrm- 
ed.] 

L.  J.  BlaloclE,  for  plaintiff  in  error.  B.  I* 
Maynard,  for  defendant  in  error. 

ATKINSON,  3.  The  court  conunltted  no 
error  In  overruling  the  c^orari.  It  does  not 
appear  from  the  evidence  that  Bfrs.  Stapleton. 
by  a  legal  assignment  of  the  account  sued 
upon,  was  ever  invested  with  the  l^al  titie 
thereto.  Therefore  It  was  competent,  if  she 
saw  proper  to  do  so,  to  amend  the  suit  by  add- 
ing her  husband  as  the  plaintiff  suing  for  her 
use.  The  account  appears  to  have  been  con- 
tracted In  the  first  Instance  by  the  defendant 
with  George  Stapleton.  The  amendment  al- 
lowed was  equivalent  to  an  allegation  that 
George  Stapleton  held  the  legal  title  to  the 
chose  In  action,  while  Mrs.  Stapleton  held  the 
beneficial  Interest.  Where  one  holding  the 
beneficial  Interest  in  her  own  name  brings  an 
action,  and  the  Introduction  of  the  pvson  tudd- 
tag  the  legal  title  la  iiecesBarx.to  the  enftwce- 
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ment  of  the  risfat  of  tb«  person  baring  tbe 
«aaItftUe  Interest,  the  dedaraHon,  under  seo- 
tloa  8486  of  tbe  Oode,  may  be  amended  by 
the  Insertion  of  tbe  name  of  soeh  penon  aa 
suing  tea  the  use  ot  tbe  one  holding  the  bene- 
ficial Interest  In  strict  law,  an  action  shotild 
be  brought  In  the  first  Instance  In  the  name  of 
tbe  person  holding  the  legal  tltte  to  the  tUng 
In  controveKar,  bat  nnder  oar  qntem  of 
amendmeniv  as  allowed  by  tbe  section  of  tbe 
Code  above  reCerred  to,  It  the  iolt  be  Inoo^t 
by  the  person  beneflctaUy  Interested  tbe  de- 
fect may  be  cored  by  the  bttroducttoD  of  the 
person  holding  the  legal  title,  aa  suing  for 
the  ose  of  the  person  holding  the  eqttftable  In- 
tmet  Then  doea  not  appear  to  hare  been 
any  erldence  caning  In  question  either  the  le- 
gal title  of  the  plaintiff,  or  the  benefldal  bi- 
tereit  of  tbe  met,  and  there  waa  tturefoie  no 
error  commlttad  the  Judge  at  the  county 
ooort  In  rendaing  a  Judgment  In  Ikvar  of  tiie 
plaintiff.   Judgment  affirmed. 


<B9  Gs.  un 

HOWARD  T.  FOBrFBB. 
^Snpreme  Court  of  Oeorgia.    Not.  16,  1886.) 

aAKBlSBKSNT— PlBDSK  OW  NoTB  BT  DaSTOB. 

Where  a  oxedltor  of  a  aoniesldent  of  this 
state  sued  out  an  attadime&t,  and  caused  an  ordi- 
nary garnishment  to  be  served  upon  a  reirident  of 
this  state,  and,  on  the  trial  of  an  Issue  formed 
upon  the  garnishee's  answer,  It  appeared  that 
before  the  summons  of  garnishment  had  been 
aerred  the  defendant  In  the  attachment  suit  had 
pledged  a  note  due  to  him  by  tbe  garnishee  to  an- 
other nonresident  creditor  as  collateral  secnrity 
for  a  claim  less  in  amount  than  tiiat  due  upon  the 
note,  held,  that  such  gamishmeiit,  nnalded  hy 
a.oj  equitable  pleadings,  was  Ineffectual  to  reach 
the  surplus  coming  to  the  common  debtor  after 
Mtisfyiug  tbe  creditor  holding  the  oonsteraL 
(Syllabus  by  the  Gonrt) 

Error  from  snperlor  comrt,  Bar^  coun^; 
J.  M.  Griggs,  Judge. 

AcU<Hi  TaUulah  O.  Porter  agalivt  M.  L. 
McDonald.  Garnishment  waa  aerved  <m  T. 
M.  Howard.  Jndgmoit  directed  txx  pUUntif^ 
and  the  garnishee  bringa  error.  Reversed. 

The  following  la  fbe  oflldal  report: 
The  plaintiff  sued  and  obtained  Judgment 
against  M.  L.  McDonald,  a  resident  of  Texas, 
and  caused  sommons  of  gsyni«titiiatrf  to  Issue 
and  be  lerred  tm  T.  M.  Howard  aa  admlnla- 
trator  of  A.  J.  McDonald.  Th»  gamlBhee  an- 
awered  that  def»idant  had  a  note  agalnat 
blm,  on  which  he  Is  Indebted  9200,  but  be  doea 
not  know  who  haa  said  not^  w  whoa  It  la. 
-On  the  trial,  defendant  teatlfled:  ''I  did  hoM 
a.  note  agalnat  the  garnishee,  but  I  transfer^ 
red  It  lu  July,  1803,  to  tbe  Bank  of  debume 
as  collateral  ncnrlty  for  &  debt  I  made  with 
tbem,  and  It  Is  there  now.  It  U  stm  hdd  and 
haa  remained,  since  said  tzanaacUoa,  aa  cot 
lateral  for  the  ml^nal  debt  for  which  it  waa 
placed  there;  This  debt  is  $100.  I  hare 
mrra  paid  tt,  but  have  kept  the  Interest  paid 
OP  to  October  17,  ISBfi.  I  am  aolvent,  and 
have  property  out  of  which  the  bank 

could  make  the  money  due  tbem  by  myself. 


There  Is  no  other  note  outstanding  of  gar- 
nishee dne  me,  nor  haa  hem  dnce  July,  1883." 
nie  garnishee  testified  that  be  thought  the 
note  was  due  at  tbe  time  the  hank  took  it, 
bat  waa  not  certain;  In  his  best  Judgment, 
f200  waa  due  on  the  note  at  the  time  tbe  gar- 
nishment waa  served.  Plaintiff  admitted  that 
the  garnishee  did  not  recetre  summons  of 
gamlRhmmt  until  March,  1801  The  court  di- 
rected a  verdict  for  plaintiff  against  the  gar^ 
nlsbee  for  flOO,  with  interest  on  f200  from 
March  1. 1884,  and  costs.  The  garnishee  mov- 
ed fte  a  new  trial,  assigning  this  ruling  as  er- 
ror, snd  anting  tnat  the  verdict  was  coit 
trary  to  law  and  evidence.  The  motion  was 
overruled,  uid  he  excepted. 

B.  H.  Sheffield,  for  pUlntlfl  In  error.  B.  H. 
Powell  &  Son,  for  d^endant  In  error. 

PWL  OURIAM.   Jodgment  reversed. 

(UeOa.  in 

SMtlS  T.  SAVANNAH,  IP.  &  W.  BT.  00. 
iSopreme  Oonrt  of  Georgia.    Dea  17,  1886.) 

ClRRIBRS— In^DRIBS  TO  TRaSFAaSSRS. 

There  being  evidenoe  to  show  that  the  plaln- 
tllTs  child  was  wantoi^y  pmriied  from  a  car 
forming  a  {tart  of  a  moving  train  of  the  defend' 
ant  and  seriously  injured,  and  also  erldence  from 
which  It  could  have  oeen  inferred  that  the  person 
whom  the  child  was  poshed  from  the  car 
was  at  the  time' In  the  employment  and  service 
of  tbe  defendant  on  that  train,  the  case  should 
have  been  submitted  to  the  jury.  Though  the 
diUd  may  have  been  a  trespasser,  the  company 
was,  nnd^  section  303S  of  the  Code,  liable  for 
the  injuries  he  snstained,  if  they  were  caused 
by  the  wUIful  act  of  its  employ^  upon  the  train; 
and  this  Is  so  iriiather  ^eeUng  trespassers  tiiere> 
from  was  or  was  not  within  tme  save  of  this  em- 
ployes duties  thoeon. 
(Syllabus  1^  the  Ooort) 

Brror  &om  superior  court.  Ware  eotmty; 
J.  L  Sweat,  Jodge. 

Action  tqr  Susan  Bndtb  against  tbe  Savan- 
nah, Fhnlda  &  Weatem  Hallway  Onnpany. 
Judgment  tor  deCmdant  Plaintiff  brings  er- 
ror. Beversed. 

G.  J.  H(rfton  &  Son  and  BymmeS'ft  Bennet, 
for  plaintiff  In  mot,  Brwln,  Du  Blgntm  & 
Ohlshohn  and  &  W.  Hltdi,  for  dafwdant  la 
error. 

PBB  OUBIAM.   Judgment  reversed. 


  qfloos.«) 

BBUNSWIOK  dr  W.  B.  00.  v.  B08TWI0K. 
(Supreme  Court  of  Georgia.   Dec.  17,  1896.) 
CAaBims — FASssnasR  Injcbsd  bt  Ekploib — 

LljLBIUTT. 

A  passenger  Injured  by  being  unlawfully 
and  fordbly  thrown  from  a  moving  train  by  an 
employ^  of  the  railroad  company  In  ita  service  on 
that  train  is  entitled  to  maintain  an  action 
against  the  company,  although  it  was  not  within 
the  Une  irf  this  eavMVd'i  Imdness  to  eject  frara 
such  train  persons  not  rigfatfolly  thereon. 

(SyUabus  by  the  Gonrt) 

Brror  from  city  court  of  ftunawldE;  8.  O. 
Atkinson,  Judge.  i 
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Action  by  Andrew  Boetwlck  against  the 
Brunswick  &  Western  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings  er^ 
tor.  Affirmed. 

Gtoodyeax  &  Kay»  for  plainttff  in  enor.  Ba- 
con.  Miller  &  Bnmson  and  JolinBon  ft  Kranai, 

for  defendant  In  error. 

PER  OURIAM.   Judgment  affirmed. 


a<tt  Oa.  668) 

RICHARDS  V.  STATE. 
(Supreme  Court  of  Georgia.    May  6,  1897.) 
Ckim  iXAL  Law — Imbtrdctioks— E vi  dbuce. 

1.  While,  upon  the  trial  of  a  criminal  case,  it  li 
ordinarll7  the  duty  of  the  Judge,  whether  request- 
ed to  do  n  or  not,  to  give  in  charge  to  the  jnrr 
the  rule  respecting  the  degree  of  certainty  re- 
quired to  «uatain  a  conviction  where  drcumatan- 
tial  evidence  is  alone  relied  upon,  yet  where  the 
evidence,  even  though  drcnmstantial,  is  full  and 
satisfactory,  without  eerious  conflict,  and  dearly 
shows  the  guilt  of  the  accused,  a  failure  to  so 
diarse  will  not  require  the  grant  of  a  new  triaL 

2,7[1ie  evidence  not  only  authorized  the  verdict, 
bnt  the  one  rendered  Is  the  most  favorable  that 
could  have  been  rendered,  coDBistently  wttli  the 
evidence  and  the  right  inferences  dedndble  there- 
from. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Baldwin  county; 
John  C.  Hart,  Judge. 

Henry  Rlcbards  waa  convicted  of  a  crime, 
and  brings  error.   Affirmed.  * 

D.  B.  Sanford  and  Roberts  &  PotQe,  for 
plaintiff  in  error.  H.  O.  Lewis,  SoL  Gen.,  and 
Anderaon,  Fdder  &  Davis,  for  the  Stat& 

PER  OUHIAM.   Judgmmt  affirmed. 


(KB  Oft.  eS3) 

RAMSFBCK  v.  HEALBT. 
(Supreme  Court  of  Qeoigia.  July  27,  1687.) 

EXBOOTIOW— PROPBRTT  SOBjaCT. 

Tbia  case,  upon  its  facts  and  the  law  thare- 
lo  applicable,  is  oontrolled  by  the  decision  of 
this  court  in  Leiteh  v.  May,  98  Oa.  714,  27  S. 
B.  151. 
(Syllabus  by  the  Court) 

EIrror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  T.  B.  Ramspeck  and  T.  G. 
Healey  to  determine  title  to  property  claimed 
on  levy  of  execution.  Judgment  for  claimant 
Plalntllf  brings  error.  Affirmed. 

J.  How^  Oreei.  for  plaintiff  In  error. 
Dorsey,  Brewator  ft  Howell,  tot  defendant  In 

error. 

PEB  OURIAM.    Judgment  affirmed. 


003  Ga.  EW) 

CASS  V.  HABBELL. 

CBupreme  Oourt  of  Oe«gta.  Aug.  4,  1887.) 

Naw  TaiAi^BiuBr  or  Gvidbmob— Dismissal  or 
Honoif. 

Wben  an  OTder  expressly  limited  to  a  day 
aaned  la  vacation  tiie  ame  within  whldi  a  brief 


of  evidence  to  accompany  a  motion  for  a  new 
trial  might  be  filed,  and  It  was  not  filed  vata 
after  that  day  had  passed,  there  was  no  enw 
In  disiolaaing  the  motion  for  a  new  trial  becaose 
of  the  movant's  failure  to  file  the  brief  as  re- 
quired. Tbia  is  true  though  the  judge,  after  the 
expiration  of  the  time  allowed  for  fillip  the 
iHiief,  had  actually  approved  the  same,  and  tbon^ 
counsel  for  the  respondent  had  conseoted  to  one 
or  more  postpoQementa  uf  the  hearing  of  the 
motion;  such  counsel  roaerring,  however,  the 
right  to  make  the  point  that  the  brief  had  been 
filed  too  late.  Civ.  Code,  i  54S5;  Kllington  v. 
BaU,  94  Ga.  724,  19  S.  B.  992;  Dorden  v.  Tro- 
bee,  94  Ga.  725,  20  S.  E.  6. 
(Syllabus  by  the  Court) 

Error  tram  superior  court,  (Jordm  oonnty; 
T.  W.  MUner,  Judge. 

Action  by  J.  B-  F.  Harrell  against  Sallle  Cass. 
Judgmrat  for  litolntlfl.  Defendant  tolngs  ae- 
ror.  Affirmed. 

B.  B.  Blaciklram,  for  plalntlfl  In  error.  B. 
J.  &  J.  McCamy,  BL  J.  ICilcer,  and  W.  B.  Ban- 
kin,  for  dtf endant  In  erm. 

PEB  OUBIAM.    Judgment  afDrmed. 


(US  Oa.  EH) 

DAYIS  V.  CHAPLIN  et  aU 
(Supreme  Court  of  Georgia.    Aug.  4,  1887.) 
Appeal— Review— Second  GBAyr  of  Nbw  Trial. 
TUa  court  will  not  reverse  a  judgment 

Sauting  a  second  new  trial  on  the  ground  thst 
e  verdict  is  contrary  to  evidence,  when  it  ap- 
pears from  the  record  that  the  evidence  in  sup- 
port of  the  verdict  was  at  best  weak  and  unsatis- 
factory, and  the  decided  preponderance  of  the 
testimony  was  on  the  side  of  the  losing  party. 
{Syllabus  by  the  Court) 

Brror  from  superior  court,  Chatham  county; 
Robert  FaJllgant,  Judge. 

Action  between  Thomas  J.  Davis  and  W.  F. 
Chaplin  and  others.  From  an  order  granting 
a  new  trial,  Davis  brings  error.  Affirmed. 

Jos.  A.  Cronk,  for  plaintiff  In  errw.  Gar- 
rard, Meldrim  ft  Newman  and  (%arlton, 
Mackall  ft  Andei^n,  for  defendant  In  error. 

FEB  OXTBIAM.   Judgment  affirmed. 


(SttOa.  EST) 
CASEY  et  al  V.  BHMAN  et  at 
BHMAN  et  aL  V.  OASBT  et  aL 

(Supreme  Oourt  of  Georgia.    Aug.  4,  1897.) 
Appeal— B.E VIEW— SscosD  Ora:«t  opNbwTrial. 

TTie  second  grant  of  a  new  trial  on  spedsl 
grounds  assigning  error  In  rejecting  evidence  will 
not  be  reversed  by  the  supreme  court  when,  upon 
an  ezamioation  of  the  record,  it  appears  that  the 
excluded  evidence  may  have  had  some  rele- 
vancy npon  the  issues  hivolved.  The  trial  judge 
being  of  the  opinion  that  he  committed  error,  and 
having  undertaken  to  correct  the  same,  this  court 
will  not  interfere  unless  it  Is  quite  certain  that 
there  was  no  error. 

(Syllabus  by  tiie  Oourt) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  betwera  John  A.  Casey  and  others 
and  B.  A.  Ehman  and  others. ^Prom  tbe  Jndg- 
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ment,  botb  parties  In-lug  error.  Jndgment  on 
main  bill  of  exception*  affirmed.  Oroaa  bill 
dismissed. 

Simmons  &  Corrtsan,  for  plaintiffs  in  error. 
M.  Foote,  Jr.,  HairlBOD  &  Peeples,  and  J.  T. 
Pendleton,  for  defendants  In  error. 

FEB  CURIAM.  Judgment  on  main  bUl  of 
exceptions  affirmed.   Cross  bill  dismissed. 


<1Q2  Oa.  6tt) 

JONES  T.  HILL. 
SABia  T.  BURNB3. 
aSmpmoB  Gonrt  of  Omgia.   Aug.  Ow  1887.) 
ApPBAi^RETDaAL  or  Nbv  Tbui- 
A  judgment  ovemiling  a  motion  for  a  new 
tzial  baaed  on  the  general  gronuds  only  will  not, 
when  the  evidence,  though  conflicting,  is  suffi- 
cient to  warrant  the  Terdiet,  be  reretaed  by  tiie 
anpreme  court, 
(ByDabna  br  Aw  Onut) 

Error  from  superlw  coort.  Walker  covnty; 
W.  M.  Henry.  jQdge. 

Actions  between  E.  B.  Jones,  receiver,  and 
B.  A.  Hfll  and  J.  Bnmes.  From  the  Judg- 
ment, the  receiver  brings  error.  Affirmed. 

Copeland  &  Jackson,  for  plaintlfi  in  error. 
B.  U.  W.  Olenn,  for  defendants  In  oror. 


PBB  OUBIAM. 
firmed. 


Judgment  In  each  caae  af- 


<M  OS.  «n) 

LAND-TITLB  WARRANTY  9c  8AFBTT- 

DEPOSIT  GO.  V.  TANNER. 
BLACK  V.  TANNER. 
<Siq)ieme  Court  of  Georgia.    Aug.  S,  1896.) 

RSOORDS— ISBPBOTIOH — ClSKKB    OV    CoURT  —  Ab- 

BTRAcrSBS  or  Tifut— AnoaHBTS  at  Law. 

1.  The  declrion  of  Ods  court  In  the  case  of 
Buck  V.  CotllnB,  51  Ga.  391,  upon  a  review  there- 
of, !a  affirmed. 

2.  Under  the  law  as  there  laid  down,  an  at- 
torney at  law  has  not.  either  in  his  own  right, 
or  In  behalf  of  a  corporaticn  represented  \ifj 
htm,  the  right,  against  the  conient  of  the  derk 
of  the  Huperior  court,  and  without  paying  his 
fees,  to  make  copies  of  or  abstracts  &om  the 
books  of  record  in  his  office  for  the  purpose  of 
jompihog  almtracts  of  titles  to  be  used  in  a 
private  abstract  and  land-title  boriueBs  carried 
on  by  such  attorney  or  corporation.  The  ri^ht 
to  Inspect  public  records  provided  for  In  section 
14  of  the  Oide  was  not  Intended  to  embrace  such 
a  privilege. 

3.  Even  if  the  special  act  of  Febroary  26,  1876 
(Acts  1876,  pp.  397,  898).  "to  grant  to  R.  C. 
Mitchell  &  Co.  certain  privileges  in  making  an 
abstract  of  the  records  of  deeds  and  mortgages 
b)  the  county  of  Fulton,"  can  be  construed  as 
extending  the  grant  of  such  privileges  to  "their 
successors  and  assigns"  (the  words  last  quoted 
being  in  the  body,  but  not  in  the  title,  of  the  act), 
and  even  if  this  act  was  so  amended  by  the  act 
of  September  13,  1881  (Acts  1880-81.  pp.  663, 
661),  as  to  substitute  for  the  word  "rigbta,"  in 

sixth  Une  of  the  second  section  of  the  former 
act.  tiie  word  "duties,"  the  act  as  amended  Is  in- 
capable of  enforcement,  for  the  reason  that  the 
enjoyment  of  the  special  privileges  granted  ia  ex- 
pressly limited  to  such  time  "as  may  be  necessary 
to  complete  the  work  now  commenced  by  said 
fon.*;.  and  the  act  faUs  to  disckiaa  what  is  the 


"work"  so  commenced,  or  in  the  slightest  degree 
to  indicate  when  it  is  to  be  completed. 

4.  In  no  event  can  the  provisions  of  the  act  be 
so  construed  as  to  extend  their  operation  to  rec- 
ords not  in  existence  at  the  time  of  its  passage; 
and  consequently  it  cannot  confer  any  right  of 
making,  for  the  purpose  above  stated,  abstracts 
from  records  made  in  or  after  the  year  1881. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lompkln,  Judge. 

Separate  actions  by  the  I^d-ntle  War- 
ranty &  Safety-Deposit  Company  and  by  one 
Black  against  O.  H.  Tanner.  Hhob  were 
judgments  for  defendant,  and  plnintUb  tnlng 
error.  Affirmed, 

The  fc^wlng  1>  the  official  r^rt: 
The  land-Title  Warranty  &  Safety-Deposit 
Company  IvoagAit  Its  petition  against  O.  H.  Tan* 
cer,  to  which  the  defendant  donnrred.  The  de- 
murrer was  Bustalned,and  to  this  ruling  plalntUf 
en^ited.  The  petition  alleged:  On  Mar^ 
18S7,  petitioner  was  Incorporated  under  the  laws 
of  Georgia,  with  the  f<dlowlng,  among  other, 
powers  and  rights:  To  furnish  abstracts  of 
tttle  to  real^  In  Oeoigla.  the  purpose  being 
to  famish  to  Intending  purchasers,  borrow- 
ers, and  others  having  legal  and  proper  inter- 
est in  the  qnestiim,  correct  and  complete  ab- 
stracts of  title  to  all  classes  tit  realty;  also, 
to  goaranty,  for  the  consideration  to  be  paid 
to  It  whoever  desired  It,  the  legal  validity 
and  correctness  of  titles  abstracted  by  peti- 
tioner. It  Is  to  the  Interest  of  all  p««ona 
contemplating  loans,  sales,  or  other  transac- 
ttona  affecting  realty,  to  hare  great  pnnnpt- 
nees  and  accuracy  in  the  fondahlng  ot  ab- 
■tracta,  and  also  to  have-  Insoranca  of  tlie  1» 
gal  anfflden^  titles  gnaruitlea  by  some 
person  or  corporation  which  has  ample  cap- 
ital, and  which  renders  property  easily  mar- 
ketable and  eapaUe  of  jmunpt  transfer. 
These  thii^  petidaier  nndertakea  to  do  by 
Its  abstracts  and  gqaiantlea.  Tiie  abstracts 
and  other  informs tiona  obtained  for  this  pur- 
pose are  kcipt  liy  It  secorely  locked  In  ranlts. 
Its  Inftmnatlon  Is  not  famtehed  to  the  pub- 
lic generally,  but  only  to  persons  who  pay 
for  It  as  patrons  In  the  conrse  of  bnsInesB 
transactlonB,  where  the  Information  is  such 
as  tbey  are  oitltled  to  bare,  and  Is  proper  for 
the  management  of  zeal-estate  tranaaetloniL 
Petitioner  Is  the  owner  and  In  poaaeasion  of 
complete  abstracts  itf  all  the  titles  to  realty 
m  Fulton  connty  up  to  and  Including  1887. 
Fulton  was  once  a  part  of  Ddcalb  connty, 
and  petitioner  has  abatracts  of  tbe  records 
prior  to  the  fwmatlcu  et  Fnlton  eomtty  af- 
fecting realty  In  Fidtcm.  So  that  down  to 
and  Indndlng  1887  It  ts  aide  to  fnmlsh  com- 
plete abstracts  of  all  pnqperty  and  recorda 
affecting  title  thereto  dtnated  In  Fnlton 
connty.  For  a  considerate  time  after  peti- 
tioner was  organised  and  began  buslneaa  it 
was  allowed  by  the  derk  of  Fnlton  superior 
coort  to  abstract  all  records  pertaiidng  ttf 
realty  in  his  office.  It  is  vitally  rasentlal  to 
its  business  that  It  continue  to  have  this  op- 
portunity, in  order  to  keep  iqp  jnrlth  dianma 
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Id  ownership,  creation  of  liens,  eto.,  affect- 
ing titles  to  realty  In  Fnlton  cotmty.  To 
prohibit  It  the  exercise  of  this  act  causes  It 
pecuniary  loss,  which,  while  It  has  not  ac> 
curate  means  of  ascertaining,  it  charges  to 
be  at  least  {2.000  per  annum.  On  January 
25,  1896,  petitioner,  who  had  repeatedly  en- 
deavored, through  Its  attorney,  W.  H.  Black, 
to  obbiln  the  prfrllege  of  making  abstracts 
from  G.  H.  Tanner  without  success,  made 
through  said  Black  a  formal  request  for  this 
privilege,  In  writing,  copy  of  which  is  at- 
tached. In  response,  said  Hanner  then  and 
there  refused  the  application,  saying  to  said 
Black:  "Weil,  you  Just  can't  bare  It  Any 
other  company  will  not  be  interfered  with." 
Petitioner  ofTers,  nnder  the  order  and  direc- 
tion of  the  court,  to  comply  with  each  and  all 
of  the  terms  and  restrictions  surromidlng  its 
said  request.  Said  Tanner,  clerk,  is  the  mere 
custodian  of  these  books.  The  only  lutovst 
of  the  public  In  the  question  is  to  be  enabled 
to  obtain  accurate  and  complete  abstracts  of 
the  recOTds  In  his  office.  No  fees  are  re- 
ceived by  him  from  the  public  for  this  par- 
pose,  and,  if  a  fee  should  be  received.  It  Is 
t'ot  paid  Into  the  pnbllc  treasury,  but  be- 
comes his  Indivldnal  property.  His  office  la 
open  to  all,  except  petitioner,  for  making  ab- 
stracts, copi^,  or  memoranda  as  they  may 
desire,  and  no  special  restrictions  are  thrown 
around  the  exercise  of  this  right;  and  no  cus- 
todian or  overlookw  Is  appointed  or  desig- 
nated to  watch  the  handling  of  the  records, 
unless  It  may  be  said  that  one  of  his  clH-ks,  who 
spends  his  entire  time  copying  papers  In  an 
office  adjoining  the  general  <^ce  of  the  clerk, 
and  who  gives  no  part  of  his  time  to  the  care 
or  custody  of  books  In  said  office,  is  such  cus- 
todian. Among  others  who  exercised  this 
privilege  under  the  drcumstances  Is  the  pub- 
lisher of  a  dally  paper  called  "Fulton  County 
Dally  Report,"  generally  circulated  among 
the  legal  and  commerdal  classes  In  Fulttm 
county.  This  pi^r  covers  all  the  proceed- 
ings of  the  courts  of  record  In  Fnlton  county, 
and  of  all  the  deeds,  mortgages.  Judgments, 
and  every  other  character  of  public  record 
required  to  be  k^t  by  the  clerk  of  the  su- 
perior court.  Its  editor  has  complete  access, 
without  charge,  to  everything  in  the  clerk's 
office  necessary  to  the  publicatlcHi.  The  most 
complete  publldty  possible  Is  thus  glvoi  not 
only  to  the  prarmanent  records  in  the  county, 
but  to  everything  transpiring  in  the  courts  of 
record.  Copy  of  this  publication  is  attached. 
Petitioner  Is  the  successor  and  assignee  of  R. 
C.  Mitchell  A  Co.,  and  as  such  has  a  right  to 
the  privileges  mentioned  and  specified  In  the 
act  approved  February  25,  1876,  which  act  Is 
Incorporated  In  the  exhibit  attached  to  the 
petition.  Nevertheless  said  Tanner,  when  ap- 
plied to,  refused  to  give  It  the  privileges  al- 
lowed by  said  act,  and  this  in  derogation  of 
Its  rights,  and  contrary  to  law.  Said  Tanner 
Is  clerk  of  Fulton  sup^or  court,  and  custo* 
dlau  of  the  books  and  records  It  desires  to 
abstract,  and  is  and  was  the  proper  person  to 


apply  to  to  make  such  abstracts,  aad  btfote 

whom  to  submit  the  offer  mentioned  In  tlite 
petition;  and,  upon  hia  refusal  to  allow  tt  to 
do  80,  It  is  entlrdy  remediless,  nnleas  tt  can 
have  the  toterpodtton  of  the  court  tar  idrtatn- 
Ing  such  i^vlleges.  Petitioner  prayed  that 
Tanner,  individually  and  as  cleA,  be  restrain- 
ed from  Interfering  with  or  obstructing  It  to 
the  right  to  make  such  abatracto;  that  a 
mandamus  Issue,  directing  and  requiring  said 
Tanner  to  afford  it  aU  proper  facilities,  under 
such  restrictions  as  the  court  may  deem  ri^t, 
to  examine,  take  copies,  make  abstracts,  and 
do  all  such  things  as  may  be  necessary  and 
proper  in  carrying  out  the  business  hereto 
contended  tor  by  It  onder  Ito  charter  powen* 
and  for  general  relief  and  process. 

The  written  requrat,  copy  ot  which  was  at- 
tached, was  dated  January  24,  1896,  was  ad- 
dressed to  O.  H.  Tanner,  clerk  of  the  superior 
court,  and  was  signed  by  W.  H.  Black,  attor- 
ney for  petitioner.  It  stated,  In  brief:  "I  am 
a  duly-admitted  attorney  at  law,  and  thereby 
an  officer  of  this  court,  and  aa  such  have  been 
employed  by  the  Land-Title  Warranty  &  Safety- 
Deposit  Company  to  make  set  of  abstracta  to 
complete  ttie  system  started  by  them.  Said 
company,  which  was  chartered  by  the  superior 
court  of  Fulton  county,  and  given  the  power  to 
make  abstracts,  has  paid  in,  for  tiie  purpose  of 
getting  up  an  abstract  system  for  Fulton 
county,  about  $75,000,  which  has  been  expend- 
ed by  it,  and  Its  system  Is  not  yet  complete  to- 
day. Unless  permitted  by  you  to  abstract  cer- 
tain records  of  the  superlw  and  other  courts 
of  this  county  without  charge,  said  company 
will  be  greatly  damaged.  From  Its  formation. 
In  1887,  to  the  present.  It  has  nevor  been  re- 
fused the  privilege  of  making  abstracts  from 
the  county  records,  but  is  now  Informed  by  let- 
ter from  you  to  me  that  you  claim  yon,  to- 
dlvldually,  are  entitled  to  and  will  charge  f  1.50 
for  each  page  abstracted,  or  $1,200  for  each 
book  copied  or  abstracted  by  us.  As  the 
company  might  desire  to  abstract  60,000  pages 
ot  the  records  of  your  office,  this  would  cost 
ds  175,000,  besides  the  clerical  expense  of  the 
force  employed  to  do  the  actual  work,  which 
$75,000  would  be  received  by  you,  Individually, 
for  your  services  as  custodian  ot  these  records. 
As  onr  concern  Is  only  chartered  for  $100,000, 
and  about  $35,000  of  that  has  already  been 
paid  up,  it  would  more  than  exhaust  the  bal- 
ance of  our  capital  stock  to  pay  your  fees,  and 
would  leave  us  nothing  to  <^rate  on.  If 
your  view  of  tbe  matter  Is  correct,  that  Is  an 
end  of  toe  abstract  and  title  business  in  Geor- 
gia, because  tbe  returns  from  tbe  oompanlee 
to  Georgia,  where  the  abstract  Idea  Is  yet  to 
its  Infancy,  will  not  warrant  such  enormous 
expenditure  of  money.  The  Land-Title  W.  A 
S.  Deposit  Company,  the  purchaser  of  tte  plant 
from  R.  C.  Mitchell  &  Co.,  Is  authorised  by 
special  act  of  the  legislature,  copy  of  which  is 
attached,  to  copy  the  records  to  complete  the 
set  of  abstracts  In  Fulton  county,  free.  In 
Ito  behalf  I  request  that  you  permit  me  and 
my  assistants  (wbo  shall  be  members  of  the 
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bar,  and  thereby  offlcen  of  tbia  court,  If  yea 
prefer  to  make  abstracte  of  the  records  of  the 
clerk'a  ofBce  free  of  charge,  durfog  irf&ce 
boors,  aa  provided  In  sectloQ  14,  chapter  1,  of 
the  Oode.  I  offer,  on  behalf  of  said  company, 
to  glTe  jon  bond  in  the  American  Surety  Com- 
pany (the  largest. and  most  responsible  com- 
pany In  existence,  with  a  capital  of  $2,600r 
000,  and  anrplus  of  some  $2,00(^000  mm, 
whose  bonds  are  now  accepted  by  yon  in  your 
court),  In  $10,000,  to  gnaran^  yon  against  the 
mntUaUon  or  destruction  <rf  the  records  em- 
ployed by  ns;  further,  to  pay  for  aald  company 
950  per  month,  said  sum,  or  so  much  thereof 
as  necessary,  to  be  employed  1^  you  In  paying 
the  salary  of  a  special  custodian  to  look  after 
and  watch  the  records  we  are  using,  to  see 
that  no  alteration  or  damage  occnrs  to  th^ 
while  in  our  possession.  If  allowed  to  make 
the  abstracts  referred  to.  I  win  not,  through 
myself  or  assistants.  In  any  sense  monopolise 
the  use  of  the  records,  or  attempt  to  do  so,  but 
we  win  glTe  way  at  all  times  to  any  authorized 
person  who  may  bona  fide  wish  to  consult  the 
books.  We  further  agree.  If  yon  so  desire,  not 
to  use  pen  and  ink  for  copying,  but,  In  order 
to  insure  perfect  neatness,  will  only  employ 
pencils  in  the  work.  In  behalf  of  the  com- 
pany, I  farther  represent  that  In  addltitm  to  the 
special  act  allowing  ns  to  copy  the  rectsds, 
and  said  Code  section,  we  are  entitled  to  the 
prlTllege  as  a  matter  of  common-law  right 
There  are  now  In  your  record  room,  engaged  In 
making  abstracts  and  coUectlng  data  to  be 
used  by  them  In  making  abstracts  In  fntnre, 
without  hindrance  from  you,  seven  men,  some 
of  them  attorneys,  and  thereby  offlcen  of  the 
court,  and  some  not  such  officers;  and  I  feel 
I  have  the  same  right,  especially  as  you  per- 
mit the  Dally  Report  to  abstract  each  day  the 
entire  proceedings  of  tiie  day  before  from 
}  our  official  records,  hi  view  of  the  fact  that 
until  this  time  such  has  been  the  universal 
custom  of  your  office,  and  that,  If  I  should  be 
refused  the  privilege  above  requested,  the 
county  would  derive  no  benefit  from  the  rev- 
enue I  would  be  required  to  pay,  but  tt  would 
go  to  yon  Individually.  In  addition  to  the 
safeguards  mentioned  above,  the  court  makes 
tampering  with  a  public  record  a  crime  punish- 
able by  imprisonment,  etc.  If,  In  addition  to 
all  this,  you  are  still  apprehensive  of  the  safe- 
ty of  the  records,  which  is  far  greater  protec- 
tloQ  than  they  now  have  under  the  system  In 
vogue  at  the  record  room,  the  fact  that  It  Is 
vitally  to  the  interest  of  the  Land-Title  W.  St 
B.  D.  Co.,  as  well  as  yours,  to  see  that  they 
are  preserved  absolutely  Intact,  should  be  suf- 
flclent  guaranty  that  they  would  be  nnmolest- 
ed  by  me  or  my  assistants.  Your  contention 
tliftt  you  are  entitled  to  cliarge  $1.50  for  every 
page  abstracted  is  not  borne  out  by  the  Code 
fee  Ull.  which  provides  a  fee  of  $1.50  for  'ex- 
amination of  record  and  abstract  of  result,' 
meaning  where  the  work  is  to  be  done  you 
or  your  derlis,  and  not  where  It  Is  all  to  be 
done  by  me  or  my  assistants.  That  this  Is 
true  Is  proved  by  the  fact  that  In  another  part 


of  tlie  fee  bin  a  charge  ot  twraity-flve  cents  Is 
allowed  for  examination  of  the  records  where 
the  'aid  of  the  clerk  is  required.'  We  require 
no  aid  from  yon,  and  therefore  you  would  not 
•vol  be  mtltled  to  that  much.  Probably  half 
or  more  of  the  reoHrds  we  desire  to  ct^y  were 
made  by  your  predecesst^s  in  office.  Certainly 
yoQ  cannot  claim  that  these  entitle  you  to 
charge  $1.50  for  every  page  abstracted,  where 
aU  the  work  is  done  by  me  and  my  assistants. 
Your  office  Is  at  times  crowded  with  persons 
maUng  abstracts,  and.  If  the  dty  cmtinaes 
to  grow  and  real-estate  transfers  to  increase, 
it  will  be  necessary  for  many  more  men  to 
occupy  your  office  daily  than  at  present  If 
you  permit  the  Land-Iltk  W.  &  8.  D.  Oo.  to 
abstract  your  records,  the  public  wUl  give  some 
portions  of  Its  work  to  It,  and  reUeve  the 
pressure  <m  your  office.  It  to  Important  that 
there  should  be  an  extra  copy  of  the  county 
records,  because  If  fire  should  occur  In  the 
court  house,  by  which  the  recmds  should  be- 
come lost,  there  would  be  no  other  copies  in  ex- 
istence at  present  The  entire  records  of  Chi- 
cago would  have  been  lost  by  the  great  fire^ 
had  It  not  been  tiiat  an  abstract  company  had 
been  permitted  to  copy  or  abstract  the  records. 
The  recOTds  k^t  by  yon  are  ccmtlnnally  ac- 
cumnlHtlng,  and  In  a  few  yeara  no  flrst-class 
lawyer  can  afford,  for  the  small  compensation 
paid,  to  examine  titles  where  the  amount  In- 
volved Is  but  Uttle,  while  an  abstract  com- 
pany, with  a  complete  system  of  records,  can 
perform  the  labor  in  so  much  shorter  time  than 
an  attorney  that  it  will  be  able  to  do  the  wort 
at  Car  less  cost  If  we  are  ndt  allowed  the 
privilege  asked.  It  wiU  entaU  heavy  loss  on 
our  company.  As  soon  as  we  get  the  priv- 
Uege  we  wlU  «nploy  a  sufficient  force  to  com- 
plete the  records,  ^ve  the  city  and  county  a 
complete  syston  of  abstracts,  begin  to  guar- 
anty titles,  enable  the  tx«Towers  ot  Atlanta  to 
place  loans  readily  and  command  money  at  low 
rates  of  interest  etc.  I  wlU  thank  yon  for  a 
written  reply  as  early  as  possible,  that  I  may 
know  Just  what  your  position  Is." 

The  act  at  February  20,  1876,  gave  to  R  O. 
HltcheU  &  Co.,  and  their  successors  and  as- 
signs, the  privilege  at  making  and  taking  an 
abstract  of  the  records  of  deeds  and  mortgages 
In  the  derk's  office  of  the  superior  court  of 
Fulton  county;  further,  permlsslMi  to  make 
such  examination  and  abstracts  as  might  be 
necessary  to  complete  the  work  now  commen- 
ced by  aald  firm:  "provided  neverttieless  that 
nothing  herein  contained  shaU  be  construed  to 
give  th«n  the  right  to  interfere  with  the 
rights  of  the  present  or  any  future  clerk,  ex- 
cept him  entered,  or  to  remove  or  take  any 
Uxk  or  books  out  of  tbe'iflerk's  office^  ac  such 
other  office  as  may  be  required  by  him  to 
keep  said  record." 

The  demurrer  was  upon  the  grounds  that 
there  was  no  equity  In  the  petition,  that  there 
was  no  sufficient  came  of  action  set  forth  to 
warrant  the  relief  prayed  for,  that  tbe  peti- 
tion did  not  show  plaintiff  had  the  legal  right 
to  ask  f«  a  mandamu^^J^^^^^^jK^}^ 
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sboved  tbat  dataidftnt  vu  doing  only  what 
the  law  autborlBed  him  to  do  as  a  pfOOic  of- 
flcer. 

W.  H.  &  El.  R.  Black  and  Gl^in  A  Bonn- 
tree,  for  plaiQtlfFs  In  error.   Fi^ne  &  Tye,  for 

defendant  In  errw. 

ATKINSON,  J.  1.  When  this  case  came 
on  to  he  heard,  coonsel  tor  plaintiff  In  error 
afiked  permission  to  review  the  decision  of  this 
court  in  the  case  of  Buck  t.  Collins,  61  Ga. 
881,  and  moved  to  overrule  the  principle  of 
that  decision.  Leave  was  granted  as  prayed, 
but  upon  a  careful  examination  of  tbat  ded- 
sion,  and  the  reasoning  upon  which  it  pro- 
ceeds, the  motion  to  overrule  it  is  denied,  and 
the  [uinclple  annonnced  In  that  caoe  la  reafr- 
firmed. 

2,  S,  4.  The  doctrine  of  that  case  la  cen- 
treing upon  the  queations  made  In  this,  ex- 
cept in  so  far  as  plalntUIs  In  error  predicate  a 
right  to  the  relief  sought  upon  an  act  of  the 
general  assembly  passed  subsequent  to  its  ren- 
dition ;  and  we  will  therefore  proceed  to  In- 
quire how  far,  and  to  what  extent,  the  act  In 
question  confers  upon  these  complainants  the 
right  sought  to  be  exercised  by  them.  The  act 
to  which  we  refer  was  approved  February  2S, 
1876,  and  was  entitled  "An  act  to  grant  to  K. 
G.  Bfltchell  &  do.  certain  privileges  in  mak- 
ing an  abstract  of  the  records  of  deeds  and 
mortgages  In  the  county  of  FultML"  Acts 
1S76,  p.  397.  It  was  subsequently  amended 
by  an  act  approved  September  13,  1881  (Acts 
1880-81.  p.  668),  which  amending  act  was  en- 
titled "An  act  to  amend  an  act  entitled  'An  act 
to  grant  to  G.  Mitchell  &  Co.  certain  priv- 
ileges In  making  an  abstract  of  the  records  of 
deeds  and  mortgages  In  the  ooni^  of  Ful- 
ton.' "   It  provided: 

"Section  1.  That,  from  and  after  the  pas- 
sage of  this  act,  R.  G.  Mitchell,  F.  D.  Rice, 
and  Jas.  D.  Collins,  composing  the  firm  of  R. 
C.  Mitchell  &  Co.,  and  their  successors  and  as- 
signs^ shall  have  the  privilege  of  making  and 
taking  an  abstract  of  the  records  of  deeds  and 
mortgages  in  the  cleik's  office  of  the  superior 
court  of  said  county,  or  in  such  other  office  of 
saidcoonty  where  said  deeds  or  mortgages  are, 
or  may  hereafter  be,  required  to  be  recorded. 

"Sec.  2.  That  said  firm  of  R.  C.  Mitchell  & 
Co.,  and  their  successors  and  assigns,  shall 
have  permission  to  make  such  examinations 
and  abstracLs  as  may  be  necessary  to  com- 
plete the  work  now  commenced  by  said  firm; 
provided,  nevertheless,  that  nothing  her^n 
contained  shall  be  construed  to  give  them  the 
right  to  interfere  with  the  rights  of  the  pres- 
ent or  any  future  clerk,  or  to  remove  or  take 
any  book  or  books,  as  may  be  required  by  him 
to  keep  said  recOTd,  out  of  the  clerk's  office 
or  such  other  office. 

"Sec.  3.  Tbat  ail  laws  In  conflict  with  this 
act  are  hereby  repealed." 

The  plafnUfiCs  in  error  claim,  as  the  assign- 
ees of  the  firm  of  R.  C.  Mitchell  &  Co.,  the 
right  to  the  ^oyment  of  all  the  privileges 
conferred  upon  that  company      tbat  act  It 


oecnn  to  as  tbat  tiie  plalntlfEa  In  the  present 
case  encounto'  one  Insuperable  difficulty  In 
the  assertion  of  tttat  right  The  Utle  to  that 
act  purported  to  extend  a  certain  privilege 
therein  granted  to  R.  G.  Mitchell  &  Oo.  It 
was  personal  to  that  co-partnership,  and.  In  bo 
far  as  by  the  body  of  the  act  it  la  sought  to 
authorise  an  aas^^nment  ol  this  privilege  to 
another*  the  act  contravenM  tbat  provision  of 
the  consUtntlon  which  {ffohibits  the  passage 
of  an  act  whl^  contains  matter  variant  firom 
that  expressed  In  Ito  title.  According  to  tbe 
title  <tf  tiie  act;  the  projected  I^lslatlon  was 
confined  in  Its  scope  to  the  grant  of  the  spe- 
cial privily  to  these  particular  persons.  By 
the  body  of  the  act  It  Is  sought  to  authorise 
the  assignment  of  these  privileges  to  otfa^s, 
but,  even  If  this  amstractlon  of  the  act  woe 
Incorrect,  It  Is  still  impossible  to  determine 
from  its  to-ms  the  extent  of  the  privilege 
which  was  granted.  The  enjoyment  of  this 
privilege  was  expressly  limited,  the  terms 
of  the  act,  to  such  time  "as  may  be  necessary 
to  complete  the  work  now  commenced  by  said 
firm";  and  the  act  discloses  nelthar  the  diar- 
acter  of  work  which  was  In  process  ot  com- 
pletion at  the  time  of  the  passage  of  the  act, 
nor  does  It  indicate  within  what  time  it  Is  to 
be  completed.  So  that  the  plaintiffs  In  error, 
claiming  under  the  act,  even  If  It  be  constitu- 
tional, must  show.  In  order  to  ^tltle  them  to 
the  enjoyment  of  the  special  privily  granted 
by  the  act,  that  the  enjoyment  ot  that  priv- 
ilege at  this  time  is  necessary  to  the  comple- 
tion ot  the  work  commenced  by  that  firm  at 
the  time  of  the  passage  of  the  act  Statutes 
granting  special  privilege  to  indlTldnals  are 
to  be  strictly  construed,  nor  are  they  to  be  ex- 
teuded  by  Impllcatlou  beyond  the  express  pro- 
vlsitHiB  of  the  law  granting  th&n.  This  being 
true,  the  provisions  of  the  act  In  question  can 
in  no  event  be  so  construed  as  to  extend  their 
operation  to  records  not  in  existence  at  tbe 
time  of  Its  passage;  and  consequently  It  can* 
not  confer  any  right  of  making,  for  the  pur- 
pose above  stated,  abstracts  of  records  made 
in  or  after  1881.  We  find  no  error  In  the  rul- 
ing of  the  circuit  Judge  sustaining  the  demur* 
rer  to  the  plaintiffs*  petition.  Jodgment  af- 
firmed. 

on  0«.  593} 

GILBS  V.  GANO. 

(Snpreme  Goort  of  Georgia,  Second  DlvIrioB. 
Aug.  7,  1887.) 
8AI.BB  or  TiuBBR— Libit  or  Bbllbb. 
Under  the  decision  of  this  court  In  Balkcom 
V.  Lumber  Co.,  91  Ga.  651,  17  S.  K.  1020,  which, 
apon  a  review  thereof,  is  affirmed,  the  making 
and  carrying  into  effect  ot  a  contract  whereby  the 
owner  of  land  upon  which  waa  standing  timber 
sold  to  the  proprietor  of  a  sawmill  "sevens-four 
acres  of  tlmb«"  at  the  price  of  "three  dollars 
per  acre,"  the  same  to  be  cut  and  hauled  by  the 
puri^aser,  did  not,  under  eection  2809  of  the 
Civil  Code  (Code  1882,  «  1985}.  eoUtle  the  seller 
to  a  lien  upon  the  sawmill  and  its  products. 

(Syllabus  by  the  Court.) 

Srror  from  superior  court,  Crawford  connty; 
W.  H.  Felto.^  Jr,  Juoje.^  ,,GoOgIe 
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Action  between  Y.  E.  Giles  and  F.  W.  Gano. 
There  was  a  Judgment  for  the  latter,  and  the 
former  Iwlngs  error.  Affirmed. 

H.  A.  MathewB,  for  plaintiff  In  error. 
Hardeman  &  Moore,  for  defendant  In  errw. 

raB  CURIAM.  Judgment  affirmed. 

FISH  and  COBB,  JJ.  (concuirlnfld>  Being 
bound  by  the  decision  cited  supra,  we  concur 
In  the  Judgment,  lta%  as  an  open  qoestlon, 
we  would  hold  that  the  teem  "timber,"  as 
used  In  section  2809  of  the  dvll  Code,  un- 
braces "standing  timber,"  notwithstanding 
the  same  Is  realty;  and  accordingly  we  are 
of  the  (pinion  that  .under  the  facts  of  this 
case  the  plaintiff  In  error  was  entitled  to  the 
11m  claimed  by  blm. 


(»  Om.  SSI) 

SMITH  et  ox.  r.  HARDMAN. 
(Supreme  Court  of  Georgia.    May  4,  1896.) 

UiRRfBD  WOHSN— HUBBTTSHIP. 

Where  a  husband  and  wife  executed  a  Joint 
BRonlno^  note  as  a  basis  of  credit  for  sooas  to 
be  fDrnisbed  the  hosband  in  conductiag  Els  bosi- 
ness,  "and  for  thin^  for  her  family,"  to  be  fur- 
nished out  of  the  payee's  store,  the  wife's  relation 
to  the  note,  as  to  the  goods  to  be  supplied,  and 
which  were  supplied,  to  the  hustnnd  for  carry- 
ing on  his  business,  was  that  of  surety  only;  and 
where,  on  the  trial  of  an  action  brought  on  such 
note  by  tlie  payee  agatdst  both  husband  and  wife, 
the  atwTe-tecited  facts  appeared,  and  it  was  also 
shown  that  the  whole  amount  of  the  note  had 
been  "traded  out"  by  the  husband,  and  it  did 
not  appear  that  the  wife  had  ever  obtained  any 
goods  from  the  plaintiff  on  her  own  accounL  U 
was  error  to  direct  a  verdict  In  his  fSTor  agamrt 
both  the  defendants. 
Syllabus  Iqr  the  Court) 

Brror  from  superior  court,  Madison  county; 
Seaborn  Reese,  Judge. 

Action  by  3.  W.  Hard  man  against  1*.  B. 
Smith  and  W.  T.  Smith.  There  was  a  Judg- 
ment for  plaintUC,  and  defendants  bring  error. 
Rerersed. 

David  W.  Meadow,  for  plaintiffs  In  ecror, 
John  J.  Strickland,  for  defendant,  in  error. 

ATKINSON,  J.  Omitting  that  part  of  the 
motion  for  new  trial  which  relates  to  the  mo- 
tion to  continue,  and  which  we  do  not  deem 
necessary  to  consider  in  the  determination  of 
the  present  case,  the  official  report,  which  was 
as  follows,  states  the  facts:  Hardman,  by 
his  petition,  alleged  that  L.  B.  and  W.  T. 
Smith  were  Indebted  to  him  $100  principal, 
besides  Interest  and  attorney's  fees,  on  a  note 
dated  April  20,  1892,  due  November  1,  1802; 
that  on  April  20,  1892,  they  made  to  him  a 
mortgage  to  secure  this  note  on  certain  realty 
described;  that  they  refused  to  pay  the  note 
and  mortgage.  And  he  prayed  for  a  gen- 
eral Juc^ment  against  them,  and  for  a  decree 
foreclosing  the  mortgage.  Defendants  plead- 
ed not  Indebted.  Also,  partial  failure  of  con- 
sideration, because  plalntift  desired  to  sell  W. 
T.  Smltii  material  to  be  used  ,  by  him  In  his 


work  as  a  blacksmith  In  1802;  that,  before  fur- 
nishing any  of  the  material,  plaintiff  required 
said  Smith  to  give  the  note,  and  the  note  was 
to  cover  whatever  amount  Smith  might  trade 
out  with  plaintiff,  up  to  the  $100,  and  was  to 
be  binding  for  no  more  than  the  amount  of 
material  that  might  be  bought  during  the  bal- 
ance of  said  year  by  Smith  from  plaintiff; 
that  In  point  ot  fact  only  $57.45  worth  of 
material  were  ever  furnished  for  the  shop, 
chargeable  under  said  note.  Further,  that  the 
$57.45  has  been  fully  paid  at  times  and  in 
amounts  set  forth.  L.  B.  Smith  pleaded  that 
at  the  time  of  signing  the  note  she  was  the 
wife  of  W.  T.  Smith;  that  the  debt  for  which 
the  note  was  given  was  his  obligation,  and 
with  which  she  had  nothing  to  do;  that  the 
property  mortgaged  was  and  is  her  separate 
estate,  and  be  had  no  Interest  in  It;  that,  while 
she  signed  the  mortgage  note  with  him.  It  was 
only  as  security,  and  reluctantly  and  entirely 
against  her  will,  and  by  the  persuasions  of 
her  husband  and  plaintiff;  and  that,  being 
for  his  debt,  she  Is  not  bound  thereby.  There' 
was,  under  the  court's  direction,  a  verdict  for 
plaintiff  for  $57  principal,  with  Interest  and 
attorney's  fees,  and  for  foreclosure  of  the 
mortgage.  Defendants  moved  for  a  new  trial, 
and,  tbelr  motion  being  overruled,  excepted. 
The  motion  was  upon  the  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence,  etc. 
Further,  because  the  court  erred  In  refusing 
to  cohtlnne  the  case  upon  the  showing  made 
by  defendants'  counsel,  stating  In  his  place 
that  he  could  not  go  safely  to  trial  In  the  ab- 
sence of  his  clients,  and  that  they  bad  notified 
him  that  they  would  be  present,  If  not  provi- 
dentially hindered.  Error  In  refusing  to  allow 
defendants'  counsel  to  prove  by  plaintiff  that 
the  land  described  Id  the  mortgage  belonged 
to  L.  B.  Smith,  wife  of  W.  T.  Smith.  Brror  In 
refusing  to  allow  the  jury  to  pass  upon  the 
facts  of  the  case  after  the  testimony  was  all 
In.  Brror  In  Instructing  the  jury,  after  the 
testimony  was  all  In,  to  find  a  verdict  for 
plaintiff  for  the  full  amount  which  plaintiff 
claimed.  Brror  In  directing  that  the  mortgage 
be  foreclosed  for  the  full  amount  against  L. 
£.  Smith.  Error  In  directing  a  verdict  and  al- 
lowing judgment  against  L.  B.  Smith  for  the 
foil  amount  which  plaintiff  claimed.  Upon  the 
trial  plaintiff  Introduced  the  note  and  mort- 
gage. Defendants  Introduced  the  plaintiff, 
who  testified,  among  other  things,  that  L.  E. 
Smith  Is,  and  was  at  the  time  of  signing  the 
note  and  mortgage,  the  wife  of  W.  T.  Smith; 
that  the  note  and  mor^ge  were  given  to 
secure  the  payment  of  material  to  be  furnish- 
ed by  witness  to  W.  T.  Smith,  to  be  used  by 
him  in  running  a  blacksmith  shop,  and  for 
things  for  her  family  out  of  plaintiff's  store; 
that  whatever  was  traded  out  was  the  con- 
sideration of  the  note;  that  Smith  told  wit- 
ness he  traded  out  the  amount  of  the  note,  but 
witness  does  not  know  of  his  own  knowledge 
what  part  of  the  note  was  truded  out;  and 
that  the  note  was  paid  In  part,  leaving  a  ImI- 
ance  of  $67  principal  GoOglC 
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n  wtU  be  seen,  by  reference  to  the  record, 
that  the  note  sued  upon  was  not  given  in  set- 
tlement of  aa  existing  indebtedness,  bnt  was 
giroi  as  sectBlty  for  the  payment  of  the  price 
of  goods  to  be  thereafter  obtained.  Hoaband 
and  wife  both  signed  this  paper.  It  contem- 
plated a  credit  to  him  for  goods  to  be  furnished 
to  bim  In  conducting  his  bnsiness,  and  likewise 
a  credit  to  her  for  things  in  her  family;  so 
that  It  appears  that,  as  to  the  goods  actually 
furnished  to  the  husband,  the  wife  was  seen* 
ri^  only.  It  a^pean  that  the  wh<de  amoont 
of  the  note  had  been  traded  out  Just  what 
amount  was  traded  out  by  the  husband  ob- 
taining goods  In  connection  with  his  own  busi- 
ness does  not  appear.  The  wife  cannot  be 
held  liable  upon  account  of  any  Indebtedness 
Incurred  by  her  as  security  for  her  hosband, 
and  therefore  the  burden  of  proof  was  upon 
the  plaintiff,  in  order  to  recover  a  judgment 
against  her,  to  point  out  by  evidence  that  for 
which  she  was  liable  as  an  original  promisor, 
and  that  for  which  she  was  liable  as  surety 
only;  and,  the  evidence  being  silent  upon 
that  subject,  no  verdict  could  be  legally  ren- 
'  dered  against  her  for  any  portion  of  the  debt, 
for,  tested  by  the  evidence  alone,  as  It  appears 
In  tbe  record.  It  cannot  be  said  that  any  portion 
of  the  sum  represented  in  tbe  credit  extended 
was  prop^ly  chargeable  to  the  wife  npon  her 
own  account,  independently  at  the  contract  of 
suretyship  for  the  husband.  This  being  true, 
tbe  court  erred  In  directing  a  verdict  gener- 
ally In  favor  of  the  plaintiff  against  both  de- 
fendants, and  a  new  trial  Is  acoordingly  order- 
ed.  Judgment  reversed. 


t»  Ga.  «») 

BIGBHID  T.  HUTOHINSON. 
(SvRSBe  Gout  of  GeoK^    May  11,  1896.) 

Jvwnom  or  vaa  Puob— Paoons— Waivbr— 

Pbacticb. 

1.  Where  a  suit  was  brought  In  a  JasUce'i 
court,  which  was  dismissed,  and  thereafter  tbe 
Justice  of  the  peace  erased  me  dates  appeansg  In 
the  original  ■ammona,  and,  mbstituting  therefor 
other  dates,  refiled  soeh  summoos,  thus  making 
a  new  salt  against  the  same  defendant,  return- 
able to  another  term  of  the  court;  and  where 
the  de&ndant  in  sndi  a  case,  being  duly  served 
with  a  copy  of  such  sommons,  appeared,  and, 
wlthont  exception  to  the  summons  or  service, 
pleaded  to  the  merits,  such  pleading  was  a 
waiver  of  any  preceding  Irregularity,  even  U 
■ndi  proceeding  upon  the  part  of  the  justice  could 
be  deemed  Irr^raur:  and  more  especially  is  this 
true  where  no  question  was  made  by  the  defend- 
ant upon  such  action  ot  the  Justice  of  tbe  peace 
until  after  the  ease  upon  appeal  by  the  defendant 
from  a  judgment  rendered  against  him  in  the 
Justice's  court  was  pending  in  the  snperior  court 

2.  Where  tiie  defendant  moved  to  dismiss  the 
case  pending  on  appeal  upon  the  ground  that  the 
stinunons  which  was  the  basb  of  the  original 
futf^  tn  tiie  Justice's  court  was  not  an  orlpnal, 
but  an  tUd,  summons,  reissued,-  and  the  judge  of 
the  superior  court  diBmisaed  the  case  appealed, 
he  did  not  err  in  reramsidering  the  judgment  of 
dismissal  and  in  reinstating  the  case  upon  the 
motion  of  tbe  jdaintiff. 

(Syllabas  by  the  Court) 

Error  from  superior  court  LmnpUn  coun- 
tr;  J.  J.  Kimsey,  Judge. 


Action  by  W.  J.  T.  Hutchinson  against  J. 
F.  Bigbee.  There  was  a  Judgment  for  plaln- 
tlff,  and  defendant  brings  error.  Affirmed. 
The  following  Is  tbe  official  report: 
Oa  December  6.  1892,  salt  on  an  account 
was  brought  to  the  January  term,  189B,  at  a 
Justice's  court  which  was  held  on  January 
eth.  The  defendant  was  duly  served.  When 
the  case  came  on  for  trial,  tbe  ;flniiitiff  dis- 
missed It,  uid  on  Jauoazy  14th  directed  tba 
Justice  to  sue  the  defendant  asaln  on  lbs 
same  account  The  Justice  took  the  original 
summons  used  In  the  dismissed  case,  and  so 
altered  the  dates  therein  written  as  to  naake 
It  bear  date  ot  January  14t^  and  to  be  ro- 
tumable  on  the  8d  of  March^  1803;  •  that  Is, 
to  the  March  term.  Defendant  was  served 
with  a  c<^  of  the  summons  as  so  altered 
(the  copy,  however,  not  sbowlng  tbe  attersr 
tlons,  and  being  apparently  a  copy  of  a  new 
summons),  and  be  qq;>eared  and  pleaded. 
Judgment  was  randwed  against  him,  and  be 
appealed  to  the  st^erlor  court  l%ae  he 
moved  to  dismiss  the  case  fbr  want  of  a  nl> 
id  summons  on  which  to  base  it,  and  the  mo- 
tion was  sustained.   On  the  same  day  the 
plaintiff  moved  to  retautats  the  case,  on  tlie 
ground  that  defendant  had  submitted  hlms^f 
to  the  Jurisdiction  ot  tbe  Justloe's  court;  bad 
filed  a  i^ea  to  the  merits,  and  bad  not  In 
that  court  objected  to  the  summons.  No-nde 
nisi  was  prayed,  and  none  granted,  on  this 
motion,  bnt  defendant's  oounsel  adcnowl- 
edged  service,  and  waived  copy  of  the  mo- 
tion itself,  without  waiving  rule  nlsL  He 
stated  to  the  court  that  defendant  would  not 
appear  on  the  motion.   There  was  no  evi- 
dence Ml  the  hearing  ot,  this  motion,  but  the 
court,  on  hearing  argnm^t  by  plaintiff^ 
counsel,  sustained  the  motion,  and  reinstat- 
ed the  case.  Def  aiduit  then  filed  a  plea  that 
under  the  facts  already  stated  the  summons 
attadied  to  the  account  sued  on  was  nun  and 
void.  Tbe  Issue  made  by  this  plea  was  sub- 
mitted to  tbe  court  without  a  Jury.  It  w 
peared  from  the  testimony  of  tbe  Jiutlce  that 
be  did  not  re-elgn  the  summons  on  cinumen* 
dug  the  second  suit  but  adopted  the  signa- 
ture already  thereon,  and  that  defendant 
made  no  objection  to  tbe  summons  In  the  Jos* 
tlce's  court  Defendant  testified  that  be  sup- 
posed, until  tbe  trial  in  the  superior  court, 
that  a  new  annun«u  had  been  Issued  on  the 
suit  commenced  In  January.  The  court  over- 
ruled the  plea,  holding  that,  tauumneh  as  de- 
fendant  had  pleaded  to  the  merits  In  the  Jus- 
tice's court  without  raising  any  vOat  TqKm 
tbe  validity  of  the  summons,  it  was  too  lata 
to  raise  the  question  on  appeal;  and  that  the 
summons  as  altered  had  been  adopted  by 
tbe  Justice,  and  made  by  him  a  new  oriitfnal 
summons,  and  had  been  so  treated  by  him 
and  by  the  parties.  In  addltlMi  to  his  assign- 
ments of  error  on  theee  rulings,  and  on  the 
reinstatement  of  the  case  after  It  was  dis- 
missed, defendant  contends  that  the  Justice 
had  no  authority  to  make  a  summons  retum- 
atde  to  the  March  term,  which  was  Jm»d  In 
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time  to  be  made  returnaUa  to  tbe  Febrnai^ 

term;  and  tliat  tlie  simmuma  was  void  fw 
this  reaiHm.  Also  that  defendant  was  not 
properly  broogbt  Into  coort  on  tlie  motkm  to 
reinstate. 

M.  G.  Boyd  and  H.  H.  Deaiu  for  plaintiff  In 
wror.  R.  H.  Baker  and  W.  A.  C&iarten,  tor 
defendant  in  error. 

ATKINSON,  J.  Aside  from  expresBlng  our 
dteapproTal  of  the  Irregular  practice  pursued 
by  tbe  magistrate  In  the  present  case,  we  do 
not  deem  it  necessary  to  submit  any  fur- 
ther discussion  of  the  questions  made  In  the 
case  than  tbat  wblcb  Is  stated  In  the  bead- 
notee  preceding  this  opinion.  Judgment  af- 
firmed. 


(9f  Oft.  <17) 

BLOCK  T.  ALiLBm. 
VSajfram  Cout  of  Georgia.    May  11,  1886L) 

MOROAOW— FOBKCLOSURB  —  PBKSONAI.  DSOBpB— 

BQCITT  JORISDIOTION. 

In  the  exerdsg  of  its  diancer?  jarisdlctloii, 
a  Bopertor  oonrt  of  (his  state  may  render  a  Talid 
Judgment  foradosing  a  mortgage,  and,  having 
inrisdictlon  of  the  person  of  the  mortgagor,  may, 
in  addition  to  the  foreclosoTe,  render  against  him 
a  personal  Judgment  In  the  same  proceeding. 
Hie  fact  that  tbe  unoont  of  the  latter  judgment 
Is  less  than  the  sum  for  which  the  (orecloaure  was 
allowed  Is  not  a  matter  of  which  the  defendant 
can  complain. 

(Syllabas  by  the  Court) 

Etrror  from  superlw  court,  Oatoosa  county; 
T.  W.  Mflner,  Judge. 

Actlwi  by  Martin  Allen  against  M.  Block. 
There  was  a  Judgment  for  plalntUit  and  de- 
tendant  brings  emnr.  Affirmed. 

The  following  Is  tbe  official  report: 
Allen  brought  his  petition  alleging  that  Block 
was  Indebted  to  him  $800,  bealQea  Interest,  up- 
on two  promlsBOEy  notes  dated  Febroary  2. 
1887,  and  due  one  and  two  years  aftmnurds, 
eadi  for  $400  principal;  tbat  they  were  given 
as  part  of  the  purchase  price  of  a  certain  lot 
of  land  which  plaintiff  sold  and  conveyed  to 
Block  Xsy  deed  of  the  same  date  with  ttu  notes. 
In  which  deed  plaintiff  retained  a  lien  on  the 
land  to  secnre  the  payment  of  Uie  notes,  and 
expressly  provided  In  said  oonv^pance  that 
the  land  was  charged  with  thdr  payment;  that 
said  lien  Is  valid  and  sobalatlng,  and  plaintiff 
Is  entitled  to  Judgment  against  Block  for  fbe 
amount  due  on  the  notes,  and  also  to  snltfect 
the  land  to  tiielr  payment;  that  Block  had 
convejred  tbe  land  to  tbe  Union  Park  Land 
Company,  a  coiporatlon  of  which  be  was  pred- 
deni^  and  the  principal,  If  not  tta^  sole,  stock- 
bolder,  which  coriwEatlon  took  tlie  land  with 
notice  of  plalntiCTs  lien.  Plaintiff  prayed 
that  Block  and  said  company  be  made  parties 
d^endant,  tbat  he  recover  of  Block  the  amount 
oa  tbe  notes,  tbat  Us  lien  on  the  land  be  en- 
forced, and  that  he  be  granted  such  otber 
and  further  relief  as  be  was  entitled  to.  At* 


tadied  to  the  petition  are  copies  of  thn  notes 
and  a  co^  of  the  deed.  All  appear  to  have 
been  executed  in  Tennessee.  The  notes  re- 
cite that  tiiey  are  given  ftw  part  of  tbe  con- 
^deration  for,  and  thetr  paymoit  la  secured 
by  a  vendor's  Hen  on,  tbe  land  described  in  the 
deed.  This  deed  recites  that  of  tbe  purchase 
money  of  the  land  |800  Is  paid  hi  cash,  and 
for  the  residue  Block  has  given  to  Alien  two 
notes  for  $400  each,  etc,  for  tbe  payment  of 
which  notes  a  Uen  is  hereby  retained  on  tbe 
prc^erty  hereby  conveyed,  and  the  purcbasor 
takes  said  pn^ttoty  subject  to  and  charged 
with  the  payment  of  said  notes.  On  the  trial, 
no  issuable  defense  having  been  filed,  plain- 
tiff's counsel  disclaimed  any  right  to  a  Judg- 
ment OD  the  note  due  at  one  year,  and  only 
sought  Judgment  on  the  note  due  at  two 
years,  and  a  Judgment  foreclosing  the  Hen  re- 
tained in  the  deed  on  the  lot  of  land.  Counsel 
for  Block  objected,  on  the  ground  Oiat  plain- 
tiff had  no  right  to  have  a  personal  Judg 
ment  against  Block  on  tbe  note,  and  In  the 
same  suit  a  special  Judgmmt  foredoshig  the 
Uen  against  the  land;  that  ttie  Joinder  of 
these  two  distinct  causes  of  action  was  In^n^ 
ect  'or  tiw  reason  that  a  recovery  upon  each 
Involved  tiie  renditimi  of  separate  and  distinct 
Jndgmente  Involving  separate  and  distinct 
modes  tar  tiie  enforcement  of  ea^  The  ob- 
jection was  overruled,  and  upon  tiie  Introduc- 
tion of  the  note  and  deed  the  oonrt  rendered 
Judgment  against  Block  in  personam  for  9400, 
with  Interest;  and,  further,  that  the  lien  be 
foreclosed  on  tbe  land  lot  and  the  same  be 
sold  under  the  fl.  fa.  to  be  Issued  und»  this 
Judgment,  and  the  proceeds  applied  to  the  pay 
ment  of  the  same,  and  tbat  "the  personal  Judg- 
ment against  said  Block  Is  for  the  same  debt 
as  foredosore  of  Uen  Is  for,  and  the  satisfac- 
tion of  one  la  to  amount  to  payment  ot  the 
ofhw  pro  tanto."  To  the  mling  before  men- 
tioned, and  the  Judgment  rmdered,  defendant 
exerted.  Tbe  bill  ol  exceptions  was  cer- 
tified by  the  Judge  on  March  %  1896,  and  serv- 
ed on  counsel  for  defendant  in  error  on  Bfarch 
12, 189S.  On  November  14,  1805.  tiie  presid- 
ing Judges  at  tbe  Instance  ot  counsel  for  de- 
fendant in  error,  certified  to  the  following  as 
amendatory  of  tbe  bin  of  exceptions:  Plain- 
tiff's counsel  only  disclaimed  the  right  to  a 
personal  Judgment  against  Kock  on  one  of  the 
notes  sued  on,  but  Insisted  that  the  lien 
should  be  foreclosed  on  both  the  notes.  He 
disclaimed  the  right  to  a  personal  Judgment  on 
the  first  of  sidd  notes  to  faU  due,  becaTise  the 
said  note  was  about  to  become  barred  by  the 
statute,  and,  fearing  tbat  he  couM  not  get 
personal  service  on  sidd  Block  In  this  case,  be 
withdrew  the  note  so  for  as  seeking  a  personal 
judgment  ag^nst  Block  on  the  same  was  con- 
cerned, and  had  sued  the  same  to  Judgment 
in  the  state  of  said  Block's  residence,  and  as 
to  said  note  be  only  asked  a  foreclosure  of  the 
lien  in  Its  tevor,  and  as  to  the  other  note  be 
Insisted  that  the  court  should  render  both  a 
general  Judgment  on  It  and  also  a  Judgment  of 
foreclosure  of  the  Uen  bi  Ite  favray.-.  i 
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W.  H.  Fijme,  tm  plaintiff  la  &ma.  J.  H. 
Anderson,  tor  defendant  In  error. 

ATKINSON,  J.  While  the  inBtmment  nn- 
der  which  the  lien  1b  claimed  In  the  present 
case  might  not  amount,  In  strict  law.  to  a 
technical  mortgage,  yet  it  falls  directly  within 
the  class  ot  instnimentB  which  hare  hereto* 
tm  been  before  thla  court  for  construction. 
In  the  case  of  Park  t.  Snyder,  78  Ga.  571,  8 
S.  E.  657,  and  In  the  caesea  of  Jackson  T.  Cars- 
well,  34  6a.  279,  and  Freeman  t.  Bass,  Id. 
855,  respectlTdy,  Instruments  ot  like  kind  were 
construed  to  create  a  Uea  upon  the  property. 
In  the  case  of  Park  t.  Snyder,  above  dted.  the 
court  hdd  that,  while  the  instrument  constru- 
ed was  not  In  strict  law  a  mortgage,  it  never- 
theless constituted  a  Uen  In  the  nature  of.  a 
mortgage  upon  tbe  property  conveyed.  It  was 
an  Incumbrance  upon  tbe  title  which  could  only 
be  removed  the  pigment  ot  tibe  debt  which 
the  land  was  given  to  secure.  So  that  In  the 
present  case  tbe  Instrument  sued  nptm  Is  an 
Incumbrance  upon  the  title.  There  Is  a  direct 
retratlon  In  the  conveyance  of  a  lien  to  secure 
tbe  unpaid  purchase  money,  and  that  purchase 
money  was  represented  in  the  notes  sued  upon 
In  the  j^eeent  case.  By  the  act  approved  Oc- 
tober 24.  1887  (Acts  1887,  p.  64),  establishing 
a  unlfonn  method  of  procedure  In  this  state, 
there  la  such  an  amalgamation  of  the  eQuity 
and  commoD-law  Jurisdiction  theretofore  ex- 
isting as  that  at  the  present  time  the  court, 
while  considering  a  case  under  pleadings 
which  conform  to  tbe  requirements  of  that 
statute,  may  grant  full  relief,  whether  legal 
or  equitable,  to  the  plaintiff.  The  action  In 
the  present  case  was  brought  (n  conformity 
with  the  requlremento  of  that  act  Hie  court 
ha^  Jurisdiction  of  the  person  of  the  defi- 
ant It  had  before  It  the  lien  reserved  1^  the 
Toidor  of  the  land.  It  bad  full  power  to  give 
complete  ezi^esslon  to  aU  of  the  legal  rights 
ot  both  the  parties,  and  there  was  no  want  of 
JnrisdlcUon  in  the  premises.  Upon  the  trial 
the  plaintiff  abandoned  his  claim  to  have  a  pww 
Bonal  Judgment  rraidered  against  the  defend- 
ant for  the  full  amount  of  his  debt,  but  asked 
to  be  allowed  a  Judgment  for  the  residue,  bii9 
to  have  a  lien  declared  fbr  the  full  amount  of 
both  debts.  This  was  allowed,  and  we  find 
no  error  in  the  Judgment  so  awarding.  The 
fact  that  the  amount  of  the  Judgment  render- 
ed upon  the  promissory  note  actually  sued  up- 
on Is  few  a  less  sum  than  that  for  which  the 
foreclosure  Is  allovred  Is  not  a  mattv  of 
tfhich  the  defendant  can  complain.  We  can- 
not nnderstuid  how  he  can  be  prejudiced  by 
this  action  of  the  court  As  was  declared  by 
this  court  in  the  case  of  Clay  v.  Banks,  71  6a. 
374:  "It  Is  a  well-establlsbed  role  that  when 
the  court  of  eqi^ty  takes  Jurisdiction  for  one 
purpose  It  holds  It  for  all  others  necessary  to 
the  final  settlement  ot  aU  questions  Involved  In 
the  litigation  between  the  parties  growing  out 
of  and  connected  with  that  subject-matter." 
The  foreclosure  ot  mortgages  Is  aHowable  In 
equity,  and  what  could  be  accomplished  by  a 


court  ot  equity  prior  to  the  act  of  18S7  can 
be  as  well  accomplished  at  the  loesent  time  In 
a  court  of  law.  We  coiuludev  therefore,  that 
no  error  was  committed  upon  the  trial,  and 
the  Judgment  Is  accordlni^  afflimed. 
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JOHNSON  V.  JACKSON. 
(Supreme  Court  of  Geotgla.  May  4, 1896.) 

Combtitctiokal  Law — Goverkhbktal  Fcnctioxs 

— D I STRI B  CT I  ox. 

The  act  of  December  20,  1893,  "to  provide 
for  the  fltiog,  hearing,  and  determining  of  con- 
tests in  contested  elections  in  this  stAte"  (Acts 
1893,  p.  124),  is  not  violative  of  paragraph  23, 
S  1,  art.  1,  of  the  constitution  (Code,  S  5015). 
which  declares:  "Tnie  legislative,  judicial  and 
execQtive  powers  shall  forever  remain  sepazate 
and  distinct,  and  no  itersoo  diadiarging  the  dutlei 
of  one,  shall  at  the  same  time  exerdse  the  func- 
tions of  dther  of  the  othcxs,  ezc^  as  heteiu 
provided." 

(SyUabua  bj  the  Court) 

Error  from  si^erlor  court,  Oconee  county; 
N.  L.  Hutcblns,  Judge. 

Action  by  J.  W.  Johnson  against  A.  O.  Jack- 
son for  injunction.  There  was  a  Judgment  for 
defendant,  and  plalntifl  brings  mot.  Af- 
firmed. 

Tbe  following  Is  the  (rfficlal  repwt: 
To  the  petition  of  J.  W.  Johnson  against  A. 
GL  Jackson  a  demurm  was  interposed,  and 
was  sustained.  The  peUtlon  aillQges  that  at 
an  electi(m  duly  and  l^ally  hdd  for  tax  co^ 
lectw  and  other  county  offlcera  of  Oconee 
county  ML  the  first  Wednesday  In  January, 
1895,  Johnson  was  dected  tax  collector,  and 
las  entored  iqwn  the  dl8<diarge  of  the  duties 
of  that  <Mix,  and  la  enjoying  tba  fees  and 
axK^oments  thereof;  that  upon  a  consc^da- 
tlon  of  tbe  votes  cast  at  said  electhm,  as  re- 
quired by  law,  he  received,  as  shown  by  the 
consolidated  retiun  of  tbe  superintendento  of 
said  election,  S24  legal  votes,  and  his  oppo- 
nent, Jacks<m,  received  only  296  legal  votes; 
that  thereafter  he  was  declared  duly  and  le- 
gally dected  to  the  ofilce,  took  possession,  and 
has  since  been  discharging  the  dntlee  thereof; 
that  the  Bi^erintendents  duly  subscribed  two 
certificates  as  provided  by  law,  and  transmit- 
ted one  of  tbeiA,  together  with  a  list  of  voters 
and  tally  sheet,  to  the  governor,  and  the  oth- 
«,  with  like  accmnpanlment  was  directed  to 
the  clerk  of  the  snperlor  court  of  said  county, 
and  by  him  deposited  in  his  office.  Johnson 
Is  a  dtlsen  of  said  comity.  He  la  mtltled  to 
the  office.  In  January,  1895,  Jadcstm  Institut- 
ed his  contest  therefw,  under  the  provisions 
of  the  act  of  the  general  assembly  approved 
December  30,  1898.  The  evidence  taken  oa 
said  contest  was  submitted  to  the  Judge  of  the 
superior  courts  ot  the  Western  circuit  Upon 
the  hearing  ot  said  case,  btfore  the  same  was 
considered  on  Its  merite,  Johnson  filed  his  de- 
murrer on  the  ground  that  tiie  act  before  men- 
tioned la  miconatltntlonal,  in  that  it  Imposes 
upon  Qie  Judge  of  the  superior  courts  the  dis- 
charge of  political  and  executive  duties  and 
functions,  and  said  Judge  ther^ore  hadmo  Jo* 
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rlsdlctlon  to  hear  and  determine  the  matter. 
The  demurrer  was  overmled,  and,  after  con- 
sldoing  the  papers  and  proceedings  In  said 
case  submitted,  the  Judge  decided  the  contest 
in  fa.vor  of  Jackson;  by  Tirtoe  of  which  deci- 
sion he  Is  claiming  office,  and  Is  threatening  to 
attempt  to  dispossess  Johnson  of  the  same. 
Jackson  Is  mterly  Insolvent  Johnson  duurges 
that  the  act  of  1803  Is  nnconstltntlonal,  for 
the  reason  before  stated,  and  that  the  declsltm 
of  the  Judge  under  which  Jackson  daims  the 
office  Is  nnU  and  void,  and  of  no  force  and 
effect,  for  want  of  Jurisdiction,  and  because 
the  entire  proceeding  Is  Illegal.  If  he  be  al- 
lowed to  dispossess  Johnswi  of  the  office, 
Johnson  will  be  deprlred  of  his  property  with- 
out due  process  of  law.  The  prayer  Is  for  in- 
junction, etc.  The  demurrer  was  on  the 
ground  that  the  matters  complained  ct  had 
been  heard  and  disposed  of  by  the  legally  con- 
stituted tribunal,  said  act  being  constitutional, 
and  the  finding  of  the  Judge  final  In  the  matter. 

liuntpUn  &  Bnniett  and  Harris  &  Peeplea, 
tia  plalPtlff  In  aror.  BL  T.  Brown,  for  defend- 
ant In  earn. 

ATBINSON,  J.  The  act  of  1893,  which  pro- 
vides for  the  filing,  hearing,  and  determining 
of  contests  in  contested  elections  In  this  state, 
and  for  other  purposes,  was  designed  to  create, 
and  did  create,  a  special  tribunal  for  the  pur- 
pose of  determining  that  class  of  controver- 
sies. The  Judge  of  the  superior  court  Is  des- 
ignated as  the  officer  who  should  preside  In 
that  tribunal.  The  particular  duty  devolv- 
ing upon  him  by  the  terms  of  that  act  was 
one  of  those  which  theretofore  belonged  to  the 
executive  department  of  the  government,  and, 
whether  properly  or  not,  was  required  to  be 
exercised  by  the  governor.  The  functions  re- 
quired to  be  performed  by  the  person  desig- 
nated In  the  act  as  the  presiding  officer  of  this 
special  tribunal  were  not  such  as  appertain 
to  his  office  as  Judge  of  the  superior  court 
Questions  mi^t  arise  in  the  trial  of  that  class 
of  cases  which  Involve  the  exercise  of  a  Judi- 
cial function,  but  it  was  such  a  function  as 
might  have  been  exercised  by  any  other  p^on . 
or  officer  to  whom  It  might  liave  been  referred. 
The  question  under  consideration  by  this  court 
In  the  case  of  Carter  v.  Janes,  06  Oa.  281,  23 
S.  B.  201,  was  not  directly  whether  the  duties 
required  of  the  superior  court  Judge  by  the 
terms  of  this  act  were  In  any  sense  of  a  Judi- 
cial nature,  but  whether  a  writ  of  error  would 
lie  direct  from  the  judgment  pronounced  by 
him  In  such  a  case;  and  this  court  ruled  that 
the  writ  of  error  did  not  lie  from  the  Judgment 
or  decision  of  this  special  tribunal,  and  In  dis- 
cussing the  character  ot  the  functions  exer- 
cised by  the  circuit  Judge  the  writer  of  the 
opinion  In  that  case  used  an  expression  which, 
unless  properly  understood,  might  possibly  be 
misleading.  The  expression  to  which  we  re- 
ter  Is:  "We  take  It,  then,  that  If  the  general 


assembly  had  designed  that  this  proceedli^ 
should  take  upon  Itself  any  of  the  features 
of  a  Judicial  function;  if  it  had  been  designed 
tbat  the  conclusion  of  the  Judge  of  the  superior 
court  should  have  aaaumed  the  dignity  of  a 
solenm  Judicial  utterance,  so  as  to  iiave  en- 
abled this  court  to  review  its  Judgment— It 
would  liave  made  this  proceeding  returnable 
to  some  superior  court"  From  the  use  of  such 
language  the  Inference  might  be  drawn  that 
tills  court  intended  to  say  that  the  dnfy  impos- 
ed ^pon  the  circuit  Judge  was  in  no  sense  at  a 
Judicial  character,  bnt  the  idea  Intended  to  be 
conveyed  by  that  expression  was  that  the  per- 
son to  whom  these  duties  were  assigned  was 
not  required  to  deal  with  the  subject  In  hie 
capad^  as  Judge  of  the  superior  court;  not 
Intending  to  say  that  he  ml^t  not,  In  passing 
iQ)on  these  matters,  be  dlscliarging  a  Judicial 
function  in  the  sense  that  an  inferior  Judica- 
tory would  be  when  dealing  with  a  similar 
subject  The  general  assembly  has  ample 
power,  under  the  constitution,  to  create  courts, 
to  wlilcfa  It  may.  In  its  discretion,  refer  any 
matter  for  adjudlcatlcm,  provided,  by  the  con- 
stitution, exclusive  Jurisdiction  is  not  vested 
In  a  special  court  In  the  creation  of  this  spe- 
cial tribunal  It  was  the  purpose  of  the  general 
assembly  manifestly  to  transfer  from  the  ex- 
ecutive to  the  Judicial  branch  of  the  govern- 
ment the  determination  of  questions  arising  in 
contested  electlcms.  We  know  of  no  reason 
why  that  Iclnd  of  qnestlcms  may  not  be  prop- 
erly classed  as  Involving  Judicial  inquiry,  and. 
If  so,  the  conferring  of  Jurisdiction  to  deter- 
mine them  upon  the  Judge  of  the  superior 
court  uot  in  his  capacity  as  Judge  of  the  su- 
perior court  but  in  his  capacity  of  presiding 
officer  in  the  special  court  thus  established, 
would  not  contravene  that  provision  of  the 
constitution  of  the  state  of  Georgia  which  de- 
clares: "The  legislative,  Judicial  and  execu- 
tive powers  sliall  forever  remain  separate  and 
lUstlnct  and  no  po^on  discharging  the  duties 
of  one,  shall  at  the  same  time  exercise  the 
functions  of  either  of  the  others,  except  as 
herein  provided."  The  lines  of  demarlu.ti<Hi 
are  not  always  clearly  and  distinctly  drawn 
between  those  duties  which  appertain  prop- 
erly to  the  executive  and  those  wlilch  apper- 
tain properly  to  the  Judicial  branch  of  the  gov- 
ernment, and  we  are  of  the  opinion  that  the 
duties  required  of  the  superior  court  Judge  In 
these  particular  cases  are  so  Intimately  In- 
volved with  the  exercise  ot  a  Judicial  discre- 
tion that  they  may,  with  even  greater  proprie- 
ty, be  classed  as  Judicial,  rath«-  than  as  func- 
tions appertaining  to  the  executive.  The 
questions  made  In  this  case  having  been  de- 
termined by  the  Judge  of  the  superior  court 
presiding  in  the  special  tribunal  referred  to,  the 
Judge  properly  ruled  that  tils  finding  In  that  pro- 
ceeding was  conclusive,  and  did  not  err  In  over* 
ruling  the  demuxrw,  or  in  rendering  the  Judg- 
ment of  which  complaint  Is  made.  Ju^ment 
affirmed.  , 
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AUSTELL  r.  HUMFHBIBIS. 
(Snpmiw  Court  of  Ooor^    Mmj  il,  1S96.) 
PsmiHi  voR  Bc:fBFiT  or  Thibd  Pbrsoit—  Pmy- 

ITT— CONTBAOTS— COMBIDBRATION. 

S.,  being  indebted  to  H.,  agreed  with  hhn, 
hi  parol,  that  H.  ibould,  to  the  extent  of  tbe 
hidebtedDesB  of  S.  to  H.,  hare  "an  Intereat"  in 
certain  promiBsory  notea  which  S.  held  on  a  third 
permu.  Subsequently  8.  delivered  these  notea 
to  A.  for  use  by  the  lattnr  in  r^dng  money*  with 
an  onderBtandlng  that  H.  was  to  be  paid  out  of 
thdr  proceeds,  not  there  wm  no  contract  or 
agreement  of  any  kind  between  A.  ajid  H.  A. 
raised  money  on  the  notes,  bat  did  not  iiay  any 
portion  of  the  same  to  though  he  afterwaroa 
promised  H..  in  parol,  to  wr  H.  the  debt  doe 
him  by  8.  Bdd:  (l)  That  H.  bad  no  Buch  title, 
legal  or  eQoitable,  to  the  notes  in  qoestion  as 
wonld  have  authorized  him  to  bring  an  action 
against  8.  for  any  portion  of  the  notes  or  their 
proceeds.  (2)  That  H.  could  not  recover  from 
A.  any  portion  of  the  proceeds  of  the  notea,  be- 
cause the  latter,  before  receiving  and  realizing 
upon  the  notes,  had  made  no  contract  with  H. 
to  pay  him  anything,  and  tiie  promise  made  after- 
wards was  merdy  grataitons,  without  legal  con- 
sideration, and  In  law  amoonted  to  notiiing  more 
than  a  parol  promise  to  pay  tbe  debt  of  another. 
(SyUabQB  by  the  OonrtJ 

Brror  from  nnierlor  conit^  Cottb  ooniit;; 
Oeocse  F.  Gober,  Judge. 

Action  by  7.  B.  Hnmpbrtei  against  W.  W. 
Anst^  and  another.  Th«e  was  a  Judgment 
fnr  plalntur,  and  defendant  Anatdl  bdnffi  «r- 
rm,  Rerened. 

The  following  1b  the  official  report: 
Humphries  sued  Austell  and  Scott,  alleging 
that  they  were  Indebted  to  him  $2,899.26, 
with  Interest  and  attorney's  fees,  on  account 
of  the  following  facta:  In  1890  or  1801  the 
Austell-Llthia  Springs  &  Land  Company  was 
duly  Incorporated,  with  a  capital  stock  of  $32,- 
000,  of  which  T.  Q.  HeaJey  owed  to  the 
amount  of  114,000;  J.  A.  Scott,  $3,500;  peti- 
tioner, $8,200;  M.  R.  Berry,  $6,000;  and  N.  A 
Moss,  now  deceased,  $1,200.  The  corpora- 
tion owned  an  hotel  and  spring,  and  other 
valuable  property.  Much  money  was  paid  out 
In  improvements,  etc.,  and  Healey  claimed  to 
have  advanced  for  petitioner  $2,899.26  there- 
for; and  petitioner  made  to  him  his  promis- 
sory note,  July  2,  1890,  for  $3,279.06.  On  the 
same  date  a  credit  was  entered  on  tbe  note  for 
$379.80,  because  it  was  found  that  Healey  had 
not  advanced  the  amount  of  tbe  note  by  said 
$379.80,  leaving  tbe  amount  due  to  Healey  the 
amount  Qrst  above  stated.  The  note  was  pay- 
able two  years  after  date  to  Healey  or  order, 
with  interest  at  8  per  cent,  per  annum,  and 
with  a  atlpulatl(Mi  for  attorney's  fees.  When 
this  note  was  glren,  petitioner  made  a  mc»t- 
gage  to  a  house  and  lot  In  the  town  of  Austell, 
and  on  his  IntcrcBt  tn  said  company,  to  secure 
tbe  note.  On  January  8, 1892,  he  paid  Healey 
on  the  note  $140,  and  this  is  the  only  payment 
be  has  made  thereon  In  money.  J.  A.  Scott 
was  anxious  to  buy  the  Interest  of  all  parties 
in  the  company,  and  petitioner,  being  Involved 
and  owing  said  debt,  agreed  with  Scott  in  tbe 
fall  of  1892  that  he  would  sell  bis  interest  in 
the  company  to  Scott,  or  to  any  one  to  whom 


Scott  might  wlsb  bim  to  sen,  provided  Scott 
would  asstuie  and  pay  to  Healey  the  debt  pe- 
titioner owed  to  Healey.    PeHtlonff  did  wll 
to  Scott  bis  entire  Interest  In  the  coDvnjiTt  tlx 
consideration  to  be  paid  being  the  amouat  o( 
the  debt  petitioner  then  owed  to  Healey,  and 
at  the  same  time  Scott  bought  tbe  Uito^st  <A 
other  parties  in  the  company,  and  petltioper 
authorized  the  president  vt  the  company  to 
make  deeds  to  his  entire  interest  Id  tbe  prop- 
erty to  Scott,  or  to  such  person  as  Scott  migbt 
direct;  Scott  agreeing,  In  consideration  of  wi 
Interrat  thus  sold  him  by  petitioner,  to  assume 
and  pay  tbe  debt  due  by  petitioner  to  Healej. 
After  the  deed  was  made  to  Scott  to  bH  the 
said  property,  Scott  sold  a  half  nndlvlded  In- 
terest therein  to  J.  P.  Walker  for  $10,000  la 
good  notes  well  secured.    It  was  distinctly  oa- 
derstood  and  agreed  between  petitioner  aad 
Scott  that  tbe  Interest  petitioner  conveyed  to 
Scott  was  reconveyed  by  Scott  to  Walker,  and  j 
that  tbe  notes  or  part  of  notes  equivalent  to  | 
the  debt  due  by  petitioner  to  Healey  bm 
Walker  to  Scott  were  to  be  good  for  tbe 
amount  of  petitioner's  debt  to  Healey.  The 
sale  by  Scott  to  Walker  was  In  November, 
1S92,  and  Scott  delivered  $2,200  of  the  |10,OOi) 
notes  given  bIm  for  tbe  purchase  mooey  to 
Berry,  to  pay  for  tbe  Interest  Berry  had  cm- 
Teyed  In  the  property  to  Scott^The  balance 
of  the  notes  which  were  secured  b^-QKHtgaee 
were  held  by  Scott  for  the  purpose  opayiM 
himself  for  his  Interest  which  be  had  cafiJfJ  , 
to  Walker,  and  to  pay  for  tbe  Interesf^ 
tlono:  had  conveyed  to  Scott,  which  Scott  :  ! 
reconveyed  to  Walker.    Anst^  knew 
about  the  transaction  above  set  forth;  kn 
what  interest  petitioner  had  In  the  proper 
how  petitioner  came  to  sell  It  to  Scott,  a  i 
fbr  what  consideration,  how  Scott  came  to  ^ 
to  Walker;  knew  what  was  tbe  conslderat^jj 
for  tbe  notes  given  by  Walker;   knew  es, 
dally  that  petitioner  bad  an  interest  in  t 
notes  equal  to  the  amount  he  owed  Healr^ 
and  Austell  gave  a  receipt  to  Scott  for  t 
notes,  specifying  In  tbe  receipt  for  what  pi 
pose  they  were  held,  and  that  the  debt  ow 
by  petitioner  to  Healey  was  to  be  paid  oi 
of  the  proceeds  of  the  notes.    In  1892  Sco 
aud  Austell  were  in  business,  and  became  ii 
volved  on  account  of  losses  made  by  the! 
partner,  said  Moss.    It  became  necessary  fc 
them  to  raise  money  to  carry  on  their  bun 
ness  and  meet  their  obligations.    In  the  surr 
mer  of  1893,  both  knowing  that  the  notes  fo 
$7,800  given  by  Walker,  and  then  In  the  po- 
session  of  Austell,  were  notes  in  which  peti 
tloner  was  Interested,  and  that  he  was  en 
titled  to  have  the  proceeds  thereof  appliec 
in  payment  of  his  debt  to  Healey,  notwitli 
standing  this  took  said  notes  and  appro 
priated  them  to  themselves,  negotiating  and 
borrowing  money  on  them  to  the  extent  of 
$7,800,  which  they  tised  for  their  own  ben- 
efit   They  notified  petitioner  of  this.  They 
had  both  agreed  and  acknowledged  that  pre- 
vious to  this  time  Scott  bad  become  lialilc  to 
pay  the  debt  dge  ,{^3J>gti(i5I^^^tJJH^  but 
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now,  Inimnnrti  as  tiwjr  had  appropriated  tlw 
notes  as  above  stated,  In  consideration  of  pe- 
titioner allowing  this  to  be  done,  tbej  }olntl7 
and  sererally  tben  and  time  agreed  to  ae- 
nme  to  par  petitions  tbe  amount  doe  tqr  talm 
to  Healey.   Petitioner  beUered  in  the  Mlven- 
cy  of  Aostell,  and  in  the  flnandal  ability  and 
staadlns  of  Scott,  and  thought  he  bad  ample 
Mcnrity.   B7  reason  of  Uie  above  Anst^  and 
Scott  then  and  thoe  became  liable  to  pet>- 
tf«m  for  the  smn  ot  the  Healer  note,  bestdea 
the  Interest   Petitioner  thonght  and  ooder- 
Btood  fliat.  In  pnraaance  of  their  agre^ent, 
Ansten  and  Scott  had  settled  the  Healey  debt, 
but  finds  that  they  have  only  paid  thereon 
9863^  which  was  paid  Decembw  1,  1802. 
They  received  enough  of  petltiraier'B  funds  to 
have  paid- said  debt,  and  agreed  to  do  It,  as 
above  set  out,  bat  have  failed  to  do  so,  and 
have  allowed  petitioner  to  be  sued  by  Healey 
upon  the  note;  the  suit  being  now  pending, 
and  the  amount  claimed  tiiereln  being  $3,279.- 
06,  with  iQterest  and  attorney's  fees.  Where- 
fore, and  because  of  the  facts  above  stated,  be 
tulngs  suit  against  them  for  said  amount. 
Anstell  answwed,  denying  that  be  knew  of 
the  previous  transaction  between  petitioner, 
Scott,  and  WalkOT,  and  denying  that  be  knew 
of  petitioner's  Interest  in  the  notes,  and  that 
he  gave  the  receipt  to  Scott  for  the  notes,  as 
alleged.    He  farther  answered:    On  Jnly  18, 
1884,  Moss,  Scott,  and  himself  boaght  the  in- 
se  0       tereet  of  Healey  in  the  Uthla  Springs  ft  Land 
lad  cc     Company,  glvl:^  Healey  their  joint  note  for 
Qterest  .  ^,000,  dne  three  years  after  date,  with  Inters 
±  Scott .  est,  etc.   They  afterwards  boIA  their  interest 
1  knew  In  said  company  to  Scott  for  $0,000,  and  he 
grth;  ^  'H>ld  tbe  property  for  some  $10,000  to  Walker, 
be  proper  and  took  notes  therefor  payable  to  himself. 
)  Scott,  a  Scott  and  Moss  were  insolvent,  and  this  de- 
Quue  to  ^  fendant  and  Scott  took  the  notes,  Indwsed 
onsiderat'them.  and  drew  the  money  on  them.    It  Is 
knew  es.trae  that  defendants  Moss  and  Scott  were  in 
>rest  In  t  business,  and  that  Moss  had  lost  the  firm 
red  Becl^abont  $30,000;  also,  that  defendant  and  Scott 
for  f  took  the  money  they  drew  on  the  notes,  and 
'       pi-paid  it  on  debts  of  N.  A.  Moss  &  Co.  Five 
.  debt  owftbousand  dollars  of  this  money  defendant  had 
!g  paid  01a  right  to  take  and  place  on  said  debts,  be- 
IS92  Scocanse  he  would  have  the  ^,000  note  now  due 
bec^  iiHealey  to  pay,  and  Scott  took  the  balance  of 
t,r  tbeEttie  money  raised  on  the  Walker  note,  $2,600. 
^^siTj  fotnd  applied  as  a  portion  of  his  part  of  the 
^^^bDsflebts  of  Moss  &  Co.   Petitioner  had  no  Inter- 
snni-^  in  said  notes.  Dtf endanta  never  notlfled 
°  n.jtea  for  etltloncr  that  they  had  negotiated  the  notes 
f  tbe  po^      nsed  them  to  get  money  on  them,  nor  did 
h=cb  P^^'  ^         agree  to  become  liable  to  petitions 
^       eD"  *  any  sum,  nor  did  he  ever  agree  to  pay  pe> 
^      jjjed  kloner  the  amoont  petitioner  wse  due  Hea- 
Tu^^'  ^'  '"'^  ^  assume  any  debt  petitioner  owed 
'  ^PPfQ-  t^ey,  nor  did  he  ever  appropriate  any  mon- 
.  >  and  r  or  property  of  petitioner  to  his  use.  nor  is 


'^r^t  of  \  liable- to  petitioner  In  any  sam.   It  Is  not 
^  ^jea-  ae  that  petitioner  thought  his  note  to  Healey 
M  paid,  but  petitioner  was  confident  that 
,       'alker  was  bound  to  pay  this  debt  to  Healey, 
^,  ,fto  ttier  a  contract  made  by  Scott  with  Walker, 


and  petitioner  did  not  claim  that  defendant 
was  liable  to  him  for  the  debt  until  he  went 
to  Scott,  a  few  days  before  the  filing  of  this 
suit,  and  asked  him  for  the  contract.  In  which 
Walker  bad  assumed  their  debt  to  Healey. 
and,  to  petltimier's  great  surprise,  Seott  In- 
formed him  that  he  had  sold  the  pn^erty  to 
Walker,  had  taken  the  notes  in  his  own  name, 
and  had  Indwsed  them  and  got  the  mcmey  on 
tttem.  It  la  not  true  that  defendant  baa  paid 
anything  on  the  note  due  by  petitioner  to 
Heal^,  nor  that  he  has  received  enough  oC 
the  effects  of  petltlmer  to  pay  said  note  or  any 
part  ot  It.  There  was  a  verdict  tax  ^alntlfl 
tor  $2,866.8%  with  interest  and  attorney's  fees. 
Defendant  moved  for  a  new  trial,  and,  bla  mo- 
tion being  overruled,  acepted. 

The  motion  was  upon  the  general  grounds  that 
the  verdict  was  contrary  to  law.  evidence,  etc 
Brrorln  refusing  to  charge  the  f tdlowlng written 
requests  of  defendants*  counsel:  "If  Austell 
agreed  with  Scott  that  he.  Individually  or  with 
Scott,  wonld  pay  the  debt  that  Hamphrlea 
owed  to  Healey,  and  Humphries  was  not  a  par- 
ty to  this  agreement,  he  (Humphries)  cannot 
sue  on  that  agreement,  although  you  believe 
they,  or  either  of  them,  taid  Humphrlee  that 
they  had  made  such  an  agreement"  **It  Aus- 
ten, after  he  had  transferred  the  written  notes 
to  Swann  and  got  tbe  money  on  them,  prom- 
ised Humphries  that  he  would  pay  the  Healey 
debt,  this  promise  wonld  be  void  for  want  of 
a  consideration."  "Humphries  sues  Austell 
and  Scott  on  a  Joint  and  several  promise  that 
they  bad  made  him  to  pay  the  Healey  debt 
If  the  testimony  shows  that  Scott  and  Austell 
did  not  at  tbe  same  time  make  a  joint  and 
several  promise  to  pay  tbe  Healey  debt;  that 
Soott  promised  at  one  time,  and  Austell  at  'an- 
other time,  to  pay  the  Healey  debt— this  would 
not  authorize  you  to  find  for  the  plaintiff  In 
this  case."  "Tbe  plaintiff  claims  that  when 
Scott  sold  an  Interest  In  tbe  Austell-Llthta 
Springs  &  land  Company  to  Walker,  and  took 
Walker's  notes  for  $10,000  In  payment  of  the 
same,  that  It  was  distinctly  understood  that 
said  notes,  or  part  of  notes  equivalent  to  the 
debt  due  by  Humphries  to  Healey,  was  to  be 
good  for  the  amount  of  Humphries'  debt  to 
Healey.  If  the  possession  of  these  notes  was 
not  given  to  Humphries  by  Scott  or  no  trans- 
fer In  writing  was  made  by  Scott  to  Hum 
phrles,  then  Humphries  acquired  no  Interest  In 
said  notes."  "Scott  eoi^  not  transfer  to 
Humphries  any  Interest  In  a  part  of  the  note 
or  notes  given  by  Walker  to  Scott.  A  trans- 
fer of  a  part  of  a  chose  In  action  would  be 
void."  "If  Austen  promised  Scott  that  he 
would,  IndlvlduaUy  or  with  Scott  pay  a  debt 
that  Humphries  owed  to  Healey.  that  promise 
wonld  be  void  unless  It  was  in  writing."  Be- 
catise,  movant  insists,  the  entire  charge  of  tbe 
court  was  a  misapprebension  of  the  plaintiff's 
suit  as  set  out  In  the  declaration.  Movant  in- 
sists, the  said  suit  being  upon  an  express  con- 
tract by  W.  W.  Austell  and  J.  A.  Scott  to  pay 
a  debt  which  the  plaintiff  owed  to  T.  G.  Hea- 
ky.  that  tbe  charge  of  the  court,  Igi 
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contnet,  and  anfbwlsed  the  jury  to  Had  tor 
plaintiff  If  the  dafiendanta  afvropriated  to  tlwbr 
own  use  certain  notes  given  by  one  Walker  to 
the  defendant  Scott,  provided  tbey  aboold  be- 
Uere  that  Humphries  bad  an  Interest  la  Uun 
notes,  and  the  defendant  knew  at  that  hitwast 
before  appropriating  satd  notea  or  the  pvoceeds 
thereof:  Brrar  In  charging:  "lUmft  It  has 
been  insisted  that  undertaking  on  the  part 
of  Austell  and  Soott  would  be  void  because  It 
was  not  In  wilting,  and  tiie  plaintiff,  <m  tbit 
other  aide,  inslata  that  the  rule  does  not  ob- 
tain by  reaatm  of  these  facta.  I  charge  you, 
if  Austell  and  Bcott  took  the  notes  with  no- 
tice <tf  HumphrleB'  Intaxat  In  them,  and  they 
got  the  money  on  them,— used  the  proceeds  of 
them,— I  charge  yon  the^  would  be  responsible 
to  Humphries  toe  the  amount  of  his  interest  in 
tte  notes.*'  This  ground  was  approved,  taken 
iB  oonnectton  with  the  entire  dutxgie.  Movant 
contends  that  this  charge  was  errwr,  because 
the  plaintiff  did  not  sue  to  recover  the  pro- 
ceeds of  said  notes,  but  sded  on  the  promise 
of  Austell  and  Bcott  to  pay  the  Healey  debt 
and  because  Humphries  had  do  Interest  in  tbe 
said  notes;  he  never  having  had  possesion 
ot  Bald  notes,  and  no  Interest  ever  having  been 
ttansfored  to  hhn  in  satd  notes.  In  writing,  ac- 
coidlng  to  the  petition  or  the  testimony  in  the 
case. 

MoEley  &  McHTlB  and  J.  T.  Pendleton,  tx 
plalntlfl  in  oior.  OUiy  4e  Blair,  tor  defendant 
in  error. 

ATKINSON,  J.  Tb£  oflklal  report  contains 
a  correct  aynopslB  of  th»  original  ideadings  in 
the  case,  and  a  correct  statement  at  the 
grounds  of  the  motion  for  new  trial.  Upon  the 
trlAl  It  was  shown  that  Scott,  one  of  the  de* 
fOidantB,  Jointly  with  Humphries,  the  plain- 
tiff, was  Interested  in  certain  real  estiUa 
Humphries  sold  bis  Intoeat  In  tills  real  estate 
to  Scott,  and  at  the  time  of  sale  made  an 
sgreement  with  Scott  that  he  could  appropriate 
the  amount  of  money  due  Soott  to  Hum- 
phrles  to  the  paymoit  of  a  debt  due  by  Hum- 
phries to  oneHealey.  To  this  arrangement  Scott 
assented.  He  subsequently  sold  the  ivopoty 
to  another  person,  biking  his  notes  therefor, 
uid  agreting  with  Humphries  that  the  latta 
should  have  an  Interest  in  tbe  notes  to  the  a.- 
tent  of  the  debt  due  by  Humphries  to  Healey; 
to  oth»  wwds,  that  so  much  of  the  moneys  real- 
ised iQ'  Scott  upon  Budi  notes  as  was  necessary 
to  the  discharge  of  the  Healey  debt  should  be 
by  Scott  so  ^^ropzlated.  Thwe  was  no  as- 
signment, in  writing  or  otherwise  than  as 
above  stated,  to  Humj^rles  by  Scott  of  any 
Interest  In  tiiese  notea.  Snbsequently  Scott 
turned  over  the  notes  to  Austell,  the  other  de- 
fendant, to  be  by  him  appn^rlated  to  the  pay- 
ment of  certain  joint  obUgatkms  doe  by  Scott, 
Austell,  and  another  to  other  persons,  but,  at 
the  time  the  notes  were  ddlvered  to  Anrt^ 
told  him  of  the  prior  transaction  between  bhn- 
self  and  Humfdirlea.  and  upon  the  agreement 
that  Austell  would  par.  out  of  the  proceeds  at 
the  not^  the  Healey  debt,  he  assented  to  the 


a^igxoffiiBilaa  ot  the  astei  !v  AoateD  Id  Urn 
manner  above  1"ff«it*^  Subsequent  to  tbe 
delivery  of  the  notes  by  Soott  to  AnsteD,  and 
subsequent  to  their  am^oprlatitm  by  him.  An- 
tell  promised  Hnmphictos  to  save  him  harmlcs 
an  against  tbe  Healey  debt  For  this  latter 
promise  there  was  no  consideration,  except  ia 
BO  far  as  the  prevlons  tzansacthm  might  have 
been  treated  aa  a  oonsldention  therefor.  The 
Healey  debt  was  afterwards  sued  to  Judgment 
against  HumphrleB,  and  he  brought  this  soit 
against  Austell  and  Soott  A  verdict  was  ren- 
dered In  Ids  tkvor  ■gaiMt  boUi.  AuateD  moved 
for  a  new  trial,  and  npon  his  motion  befaig 
overruled  he  excepted.  The  question  Is,  li 
Austell  UaUe  to  Hunq^brles  dther  In  cMise- 
quence  of  the  breach  of  his  contract  made  wUh 
Scott,  or  In  consequence  of  his  failure  and  re- 
fusal to  make  good  the  direct  promise  to 
Humphries  to  save  him  harmless  aa  against 
the  Healey  dtbtl  Tb»  plaintiff  dedarea  qp- 
<m  the  express  promise.  Joint  and  sevanl.  at 
leged  to  have  been  made  by  Scott  «nd  Austdl 
with  him  to  pay  the  Healey  debt  Does  be 
estabUsh  such  a  privity  betwaM  Umadf  and 
Austell  as  to  authorise  a  recovery  against  htm? 
That  there  was  a  sufficient  consideration,  as 
between  Scott  and  Austdl,  to  support  the  lat- 
ter's  promise  to  pay  the  Healey  debt  tbers  k 
little  room  for  question.  There  was  ampk 
conslderatfcm  to  ^supptat  that  promise  In  the 
delivery  1^  Scott  to  Aub^  <a  Iheae  notes  fbr 
the  uses  to  wbkSt  they  Intended  they  Bbonld  be 
applied,  but  the  obUgatlon  of  Aus^*b  con- 
tract with  reflpect  to  tbe  payment  of  the  ^a- 
ley  debt  as  will  be  Bern  from  the  recwd,  was 
due  not  to  Hnmpbrtea.  but  to  Scott:  and  the 
nonperformance  of  ttiat  contract,  aocwdlng  to 
the  wdl-eettled  rules  of  tbe  law,  gives  no  right 
of  action  to  a  pereon  to  wbma  the  obligatkn 
of  tbe  agreement  was  not  doe,  and  tai  favor  <tf 
whom  the  contract  imposed  upon  the  pnsnlsw 
no  duty.  Tbe  declaratlrai  being  npon  an  ex- 
press contract,  and  there  having  been  no  con- 
tract shown,  either  express  or  implied,  be- 
tween Austdl  and  Hnmphrtes,  Humphrtee  Is 
a  mere  stranger  to  the  agreement  irtiMh  was 
actually  made,  and  upon  no  principle  of  the 
law  of  whli^  we  are  (idvlsed  'can  he  »mi<i**«<w 
an  aetlat  because  of  Ito  nonperformance.  Nor 
do  we  think  the  perol  iwomlse  of  Austell  made 
to  Humphries  after  the  appn^irlation  of  the 
notes  by  him  was  supported  1^  such  a  consid- 
eration as  to  make  it  binding.  It  does  not  ap- 
pear that  Humphries  paid  anything  to  Austdl 
to  Induce  the  promise.  It  does  not  appear  that 
be  parted  with  any  property  npon  the  strength 
of  the  promise;  that  his  poeltloa  was  in  any 
manner  changed  In  consequence  of  the  prom- 
ise. It  does  not  appear  that  be  was  Induced 
to  do  any  act,  or  to  fwbear  tbe  doing  of  any 
act,  to  the  advantege  of  Austdl  or  to  his  own 
Injury,  In  consequence  of  the  promise.  There- 
fore, while  there  might  have  be«  bdiind  It 
the  elemmt  of  a  stroog  mnal  oUl^atlon 
which  should  aK>BeI  to  the  cniadence  of  Aus- 
tell, there  was  no  such  consldoatlon  aa  wQt  in 
law  authorise  the  enAucemait  of  the  pnuntss 
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as  a  legal  agreonent    It  was  mdnm  jtactoin, 

and  not  capable  of  being  enforced.  WlQiout 
dealing  apeclflcally,  then,  with  each  of  the  v- 
rors  assigned  upon  the  charge  of  the  court, 
and  upon  the  refusal  of  the  court  to  charge,  a 
new  trial  Is  awarded  npon  the  general  groimd 
that  the  verdict  Is  contrary  to  law,  and  onght 
not  to  hare  been  permitted  to  stand.  Jodff- 
ment  reverssd. 


m  09.  mt 

MILBS  LyLUBAINB. 
(Sopnine  Ooort  of  Georgia.    Mar  Hi  1886.) 
liANDLoiD  Ain>  Tmr&irr— DnaspoTABLS  Cubao* 
nas. 

The  nere  fset  that  a  tenant^  oecapring  as 
his  home  a  house  in  the  yard  of  bis  landlord,  had 
married  a  woman  who  had  been  of  disrepatable 
character,  affords  the  landlord  no  ground  for  en- 
joining the  tenant  from  bringing  her  to  the  hooM 
in  Question  to  lire  with  him  as  hU  wife;  It  not 
aroearing  that  at  any  time  after  the  marriage, 
or  for  some  yean  pnor  thereto,  she  had  been 
gmhy  of  any  nnlawfol  or  di^raoefol  act,  and  the 
erUenoe  disaoslng  no  good  reasoD  for  apprehend- 
ing that  she  woud  not  conduct  herself  decently 
flind  "Uve  a  right  life."  BspecUlly  is  this  so 
where  there  was  eridenoe  to  show  that  the  land- 
lord  had  at  one  time  himself  expreased  a  willing- 
ness tar  the  taumt  to  more  his  irife  to  the  place 
if  be  **wonld  guaranty  peace  between  her  and 
his  children  by  a  former  wife." 
(Syllabns  by  the  Court) 

Error  from  superior  court,  Habersham  coon- 
■  tj;  X  J.  Etanaey,  Judge. 

Actkm  by  W.  V.  Lauraine  against  T.  W. 
Mllea  tor  an  Injunctkm.  There  was  a  judg- 
ing for  plaiiitlfr,  and  defendant  brings  error. 
Reversed. 

The  following  Is  the  official  report: 
The  petltkm  of  lauralne  alleged  that  on  Octo- 
ber 27,  1881,  he  purchased  a  farm  of  Capps, 
who  had  rented  It  to  Ufles,  who  at  the  time 
of  the  contract  of  rental  was  In  good  standing, 
and  whose  wife  and  family  were  honest,  up- 
right, and  virtuous.  The  contract  was  trans- 
ferred to  plalntier,  and  Miles  knew  it  Hts 
wife  afterwards  died,  and  in  August  or  Sep- 
tember, 1895,  he  remarried  a  woman  of  dis- 
reputable character.  He  occupies  a  house  In 
the  yard  of  plaintiff,  together  with  his  family, 
within  a  few  feet  of  the  house  where  plain- 
tiff and  his  temlly  reside.  Plaintiff's  business 
requires  him  to  be  absent  much  of  the  time, 
bis  wife  and  little  children  remaining  at  home. 
The  contract  under  which  Miles  holds  the 
place  win  not  expire  tmtll  January  1,  1896. 
He  has  admitted  that  his  wlfe^s  character  Is 
bod.  Plaintiff  has  <rfrered  hhn  another  house 
on  the  farm,  some  distance  from  plaintiff's 
bouse,  btrt  Miles  refuses  to  move  thereto,  and 
declares  his  intention  to  stay  where  be  Is,  and 
to  move  his  wife  into  the  house  In  plaintiff's 
yaxtl,  and  is  about  to  do  so.  He  has  at  va- 
rious times  attempted  to  create  disturbance  on 
the  place,  by  bringing  his  wife.  The  prayer  Is 
that  he  be  restrained  from  moving  or  at- 
tempting to  move  his  wife  to  the  farm  house 
located  In  plalntifTs  yard.  The  petition  was 
brought  on  September  U,  189S.   Ibe  mat^al 


ftllegattons  w«e  denied  I7  defendant^a  an- 
swer. Be  also  demurred  for  want  of  equity 
and  for  want  of  a  cause  of  action.  At  the 
hearing  plaintiff  introduced  the  following  tes- 
timony: Some  time  before  the  last  marriage 
of  Miles,  plaintiff,  hearing  rumors  as  to  the 
same,  asked  a  son  of  Miles  if  it  was  true  that 
his  father'wBS  going  to  marry  the  woman  in 
questloa  He  said  he  believed  it;  that  be 
and  his  sisters  and  teothers  objected  to  tbe 
marriage  because  she  was  a  woman  of  bad 
character,  and  that  during  his  mother's  life- 
time his  father  admonished  them  against  vte> 
Itii^  said  woman.  Miles  is  a  tenant  on  platan 
tiff's  farm,  holding  under  a  contract  ATiating 
at  the  time  plaintiff  purchased  it.  He  has 
violated  the  contract  in  various  and  sundry 
ways.  Up  to  the  time  of  his  second  marriage 
the  best  of  feeling  existed  between  him  and 
plaintiff.  The  general  character  and  reputa- 
tion of  his  second  wife  are  bad.  He  stated 
to  plaintiff  in  the  presence  of  W.  S.  Brwln  that 
his  "wife  did  not  deny  that  abe  had  bera  a 
bad  girl,  birt  that;  she  was  willing  bar  life 
should  show  she  Intended  living  a  rlgbt  Ufe^ 
whtfeupon  plaintiff  consented  for  Miles  to 
bring  his  said  wife  on  the  place,  if  Miles 
would  guaranty  peace  between  her  and  Miles' 
children,  as  the  obJectloD  had  first  come  from 
them.  The  better  class  of  peoi^  in  tbe-n^h- 
borhood  do  not  associate  with  the  woman  In 
question.  It  is  neighborhood  report  that  she 
at  one  time  gave  birth  to  an  illegitimate  child. 
She  has  been  sp<^en  of  as  a  common  prosti- 
tute. The  testimony  for  defendant  was  that 
several  years  ago,  when  Miles'  wife  first  grew 
up,  she  gave  birth  to  an  Illegitimate  child, 
but  since  then  she  has  been  orderly  and  well- 
behaved,  and  such  has  been  her  reputation 
In  the  n^ghborhood.  The  witnesses  havs 
heard  nothing  further  against  her  character. 
The  temporary  injunction  was  granted,  and 
defendant  excepted. 

Ghas.  L.  Bass,  for  plaintiff  In  OTOr.  Oeo.  P. 
Erwin  and  J.  J.  Bowden,  for  d^endant  In  et^ 
ror«  . 

ATKINSON,  T;  The  ancient  feudal  system 
which  prevailed  In  England  In  earlier  days 
has  never  existed  In  Georgia,  and  the  right 
of  the  landlord  to  interfere  with  and  control 
the  domestic  relations  of  his  tenants  has  re- 
ceived no  recognition  from  the  laws  of  this 
state.  The  relation  of  landlord  and  tenant 
rests  upon  contract,  and,  in  the  absence  of  an 
express  stipulation  to  the  contrary,  we  can 
find  no  warrant  in  the  law  for  the  proposi- 
tion that  a  landlord  may  lawfully  exclude 
from  the  domicile  of  the  tenant  the  wife  of  the 
latter,  who  may  be,  for  any  reason,  distaste* 
f  ul  to  him.  If  the  tenant  should  Introduce  In- 
to his  premises  disreputable  or  disorderly  char- 
acters, such  as  would  tend  to  convert  an  OTdl- 
narily  respectable  tenement  into  a  bawdy 
houses  or  one  frequented  by  disorderly  per- 
sons and  others  of  in  fame,  such  use  of  the 
premises  by  the  tenant  might  well  be  enjoin- 
ed  as  not  within  the  cont^m^ua^ga^^^^^l 
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Uet  at  tha  time  the  contract  nnder  v/bitb  he 
entered  was  aecuted;  but  we  find  nothing  in 
the  record  in  the  present  case  to  Justify  the 
application  of  such  a  doctrine.  The  person 
whose  Introdnctlon  Into  the  house  in  qiiestiom 
was  objected  to  by  the  landlord  was  the  law- 
ful wife  of  Cbe  tenant.  It  Is  true,  from  the 
record,  that  she  had  not  theretofore  led  a 
blamelou  private  life.  Upm  the  contrary, 
she  had  been  guilty  of  Indiscretions.  She  had, 
howerer,  expr^aei  a  detennlnatiw  to  change 
her  method  of  living.  She  had  become  the 
lawfnl  wife  of  a  respectable  man.  B»  gave 
her  the  oppwtnnlty  to  demonstrate  her  wlUlng- 
«ess  to  lead  a  Tlrtuons  Ute,  and,  in  the  ab- 
sence of  a  stipulation  that  this  particular  pei> 
son  should  not  be  admitted  Into  the  tenement, 
she  was  entitled  to  have  the  opportuni^  of 
vlndlatlng  her  claims  to  future  respectabilt^. 
We  find  in  this  record  no  evidence  of  a  breach 
of  any  legal  or  moral  duty  due  from  the  tenant 
to  the  landlord,  and  In  the  at»ence  thereof 
tiiere  was  no  antiborlty  for  Us  exduslon  from 
the  enjoyment,  In  such  manner  as  he  saw 
pnqwr,  of  the  premises  In  dispute.  Sensitive 
persona,  who  would  shl^  themselves  from 
contact  with  disagreeable  neighbors,  should 
either  move  out  or  protect  themselves  by  cov< 
enant.  Tb»  Judgment  granting  the  InJonctifHi 
la  reversed. 


(99  Q*.  490) 

BLLIB  et  aL  V.  HILLS  et  aL 
(Bivrone  Goort  td  (Seorgb.  Aug.  10,  1896.) 

HdSBAMD  and  Wm  —  pARTySRSHIP— Rboobds— 
How  pROVBD— Harmlkss  Erhor. 

1.  Under  the  dedsion  of  this  court  In  the  case 
of  Burne?  t.  Grocery  Co.  (26  S.  E.  915).  ren- 
dered at  the  present  term,  a  husband  and  wife 
mar  lawfully  engage  In  business  as  co-partners. 

2.  An  original  record  of  the  superior  court 
cannot  be  introduced  in  evideiice  upon  the  trial 
of  a  case  In  the  dts  court  of  the  same  count?, 
over  an  objection  alleging;  that  the  contents  trf 
such  record  should  be  proved  by  nrodadng  an  ex- 
emplification thereof,  duly  certified  by  the  clerk 
of  the  superior  court.  The  latter  method  being 
the  proper  one  to  pursue,  the  objection  was  wai 
taken. 

8.  The  verdict  In  the  present  case  waa  demand- 
ed by  the  legal  eridence,  and  therefore  will  not 
be  disturbed  because  of  the  error  committed  in 
admitting  in  evidence  the  record  in  question. 

<Syllabu8  by  the  Court.) 

Error  from  city  court  of  Macon;  John  P. 
Ross,  Judge. 

Action  by  Mills  ft  GIbb  against  John  BlUs  A 
Co.  There  was  a  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Affirmed. 

^e  followli^  Is  the  offldal  repOTt: 
Mms  &  CUbb  Iwous^t  suit  against  John  EDIs 
and  his  wife  as  partners  composing  the  firm  of 
John  Bills  &  Co.  i^n  an  account  for  gooda 
sold  to  them  betwem  September  20  and  No- 
vember 23,  1892.  After  the  introduction  of 
evidence  a  motion  for  nonsuit  was  made,  up- 
on the  ground  that  it  appeared  that  defend- 
ants were  husband  and  wife,  that  husband 
and  wife  could  not  form  a  partnership  under 
the  laws  of  Georgia,  and  that  Mrs.  Ellis  was 


not  bound  in  law  for  the  payment  ct  the  debt 
sned  on.  Upon  the  overruling  of  this  motion 
error  is  assigned.  Further  error  is  assigned 
upon  the  admission  in  evidence,  over  defend- 
ants^ fAiJection,  at  the  original  plea  and  anawtf 
filed  on  July  25.  1881,  by  defendants  In  the 
ease  of  John  Pullman  &  Co.  et  aL  against  the 
dtf  endania  to  the  present  action  In  Bibb  anpe- 
Flop  court  Tb9  ground  of  obJectloD  was  that 
the  same  waa  Irrelevant  and  inadmissible,  and 
that  the  original  record  tvom  the  superior  court 
could  not  be  used  as  evidence  in  the  city  court 
of  Macon,  where  the  present  action  was 
brought,  but  ttiat  a  certified  co>py  of  sndi  orig- 
inal, under  the  seal  of  the  clerk  of  the  si^e- 
rlor  court,  was  proper  and  competent  evidence. 
Said  orlghial  rectnd  was  Identlfled  by  the  dep- 
uty clerk  of  the  sui>»lor  coort,  he  testifying 
that  the  same  was  the  original  paper  filed  In 
the  ofOce  of  the  clerk  of  Bibb  superior  coort, 
that  be  did  not  surrender  the  papv  iat  the 
purpose  of  havli^  it  introduced  in  evidence 
in  the  dty  court,  but  that  he  had  the  receipt  of 
Steed  A  Wlmberly,  plalntlflS*  attorneys,  for 
aH  the  papers  In  the  case  of  Jttin  PuUinan  ft 
Go.  against  Bills  et  aL,  and,  Inasmuch  aa  they 
were  attorneys  of  record  in  that  caae,  be  did 
not  object  to  letting  the  papers  go  out  at  his 
oflSce,  nor  to  their  using  said  ordinal  plea  In 
this  case.  The  portion  of  said  plea  read  by 
pialntifiy^  seta  forth  that  the  corporati<m  known 
as  the  John  BUs  Company  was  duly  and  le- 
gally chartered  by  the  Bibb  snporlor  coiu^; 
that  the  whole  of  the  capital  stock  was  orig- 
inally anbscrlbed  by  Mrs.  Ellis,  who  aftei^ 
wards  sold  said  shares,  as  will  appear  by  ref- 
erence to  the  books  of  the  company;  that  up- 
on the  formation  ot  the  company  Mxn.  Elllls, 
who  was  the  absolute  owner  of  all  the  goods, 
notes,  accoonte,  and  choses  hi  acti<ni,  thai  be- 
ing managed  by  her  husband,  sold  said  prop- 
erty to  the  company  in  full  payment  and  dis- 
charge of  her  subscription  to  the  stock,  whfdi 
sale  was  fair,  and  free  from  fraud,  and  one 
of  the  conditions  of  whldb  was  that  said  cor- 
poration should  assume  and  pay  off  all  of  the 
debts  and  liabilities  contracted  by  Mrs.  EUIs, 
through  her  bnsband.  In  the  managonent  of 
the  business,  etc. 

Washington  Dessau  and  Bobt  Hodgea,  for 
plaintiffs  in  error.  Steed  ft  WUnberiy,  tat 
defendanta  In  error. 

ATKINSON,  J.  So  much  of  the  record  as  Is 
necessary  to  an  understanding  the  qnes* 
tions  of  law  made  In  this  case  is  stated  in  tbe 
official  report 

1.  The  pn^HWltlcm  as  to  whether  a  husband 
and  wife  In  this  state  can  lawfully  become 
partners  In  the  conduct  of  a  mercantile  busi- 
ness was  settled  by  this  court  In  the  case  of 
Bnmey  v.  Grocery  Co.,  which  was  decided  dnr- 
hig  the  present  term.  98  Ga.  711,  25  S.  E. 
915.  The  well-reasoned  opinion  of  Justice 
Lumpkin  delivered  In  that  case  renders  un- 
necessary any  additional  examination  of  that 
queation. 

2.  Upon  the  trial  of  the  capse^t)i^V^|lSs 
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offered  In  eridence  ao  original  reeozd  of  the 
BQperlw  court  of  Bibb  county,  which  purport- 
ed to  bi^  and  was  shown  to  be,  an  original  plea 
and  answer  filed  In  that  court  by  the  defend- 
ants In  the  present  case  when  sued  In  that 
court  by  another  plaintiff.  It  contained  ad- 
missions and  statements  of  fact  which  were 
faTorabte  to  the  plaintiffs  In  this  case.  The 
Introduction  of  this  original  record  was  ob- 
jected to  iqHHi  the  ground  that  the  original 
recOTds  ot  one  court  could  not  be  lawfully 
withdrawn  there&wm,  and  Introduced  In  evi- 
dence in  another  court,  and  that  the  only  meth- 
od prescribed  by  law  for  the  Introduction  of 
Buch  evidence  was  by  Uie  production  of  duly- 
authenticated  coptea.  This  objection  was 
OTerruled,  and  tq  it  pUdntlffB  In  error  except- 
ed. We  think  the  court  erred  In  overruling 
the  objection.  TbA  Code  points  out  the  man- 
ner in  which  proceedings  of  courts  of  record 
may  be  proved,  and  that  is  by  copies  duly  au- 
ttaenUcated  imd»  the  seal  of  the  cotut  It  Is 
rej^led  to  tJds,  however,  that  wliere  the  derk 
himself  a^ean,  and  swears  to  the  existence 
<rf  the  original,  this  sufficiently  anthentlcatee 
It  The  aonrer  to  this  Is  that  the  law  has 
pointed  out  one  method  of  authentication  only, 
and  the  courts  are  not  at  liberty  to  recognise 
an  entirely  different  manner  of  proving  rec- 
ords. Aside  from  this,  however,  upon  consid- 
erations of  public  policy,  original  documents 
should  be  excluded  in  courts  other  than  those 
in  which  they  are  rendered,  otherwise  the 
temptation  to  attorn^  and  officers  of  the 
court  to  withdraw  from  the  flies  original  rec- 
ords for  the  paepoee  of  using  them  as  evidence 
in  distant  portions  of  the  state  mi^ht  lead  to 
their  loss  or  destmctlm,  and  thus  produce  un- 
necessary confusion  In  the  ke^ng  of  those 
things  which  should  stand  as  jwrmanent  me> 
morials  of  the  actkm  of  the  several  oonrts. 

3.  While  this  evidence  was  Improperly  ad- 
mitted, and  while  we  have  dealt  with  It  tat 
the  slmpte  purpose  of  condemning  an  Impropw 
■practice,  we  do  not  deem  Its  admission  of 
sufficient  importance  to  Justly  the  grant  of  a 
new  trial,  for  when  we  look  through  the  evi- 
dence whlcb  i^ipears  in  the  record  we  find 
tiiat  It  was  not  only  sofflcient  to  sustain  the 
vevdlct  without  the  evidence  thus  ffiegally  ad- 
mitted, but  that  it  was  of  such  a  character  as 
to  demand  a  finding  In  favor  ot  the  plaintiff. 
The  Judgmoit  of  the  court  below  ti^  tbereftwe, 
affirmed. 


(99  Ga.  SN) 

KBLLT  V.  WILLIAM  E^ARP  0ADDLB!BT 
00. 

(Snpreme  Court  of  Georgia.    May  4,  1886.) 
HmBAXD  AXD  Wirs — Praoddlbnt  Cohvstahosb 

— BVWBHOB— PLBADlXe— DbSDS— BXSOU- 

Tiov— ArviiiAViT  of  Pobgbbt. 
1.  Where  the  iBsne  tried  In  a  claim  case  In- 
Tolved  the  validity  of  a  deed  from  a  hasband  to 
a  wife.  It  was  competent  for  the  latter,  aa  ahow- 
ing  the  bcoa  fides  of  the  transaction  evidenced 
fay  the  deed,  to  teitifT  that  she  oaid  for  property 
conveyed  by  sadi  deed  with  aer  own  money; 


and  this  Is  true  wlietber  such  fact  was  or  was 
not  alleged  in  the  claim  affidavit. 

2.  Althoogb  it  may  have  been  shown  that  a 
ease  not  on  trial  was  "dependent  by  agreement  of 
counsel  upon  the  result  of  the  issue  in  a  case- 
which  was  on  trial,  this  alone  did  not  afford  sulB- 
dent  ground  for  allowing  a  party  to  the  former 
case,  who  was  not  a  party  to  ihe  latter,  to  file  an 
affidavit  that  a  i^ven  deed  was  a  forgeiy,  and 
thus  have  a  ^lecial  iaaue  aa  to  its  genuineness 
made  up  and  tried. 

S.  If  the  person  tendering  audi  afildavit  could* 
in  any  event,  make  aad  Ale  the  same  as  attorney 
fw  a  psrty  to  the  case  oo  triaL  ibe  mere  fact 
that  he  was  BUch  attorney  would  not  render  the 
affidavit  allowable  for  the  purpose  atated,  this 
fact  not  appearing  In  the  affidavit,  and  it  not 
purporting  to  have  been  made  by  the  affiant  as 
such  attorney. 

4.  Where  the  subscribing  witnesses  to  a  deed 
were  called  to  prove  its  execution,  but  becausc^jf 
failure  of  memory  were  unable  to  locate  the  time 
of  its  ezecutioa.  it  was,  even  before  the  passage 
of  the  act  of  December  16.  189S  (Acts  1895,  p. 
81),  competent  for  the  alleged  maker  to  teatilr 
that  the  deed  waa  in  fact  made  at  the  time  it 
purported  on  its  face  to  have  been  eucnted. 

(SyUabns  by  the  OonrL) 

Error  from  superior  court,  Dawson  county; 
J.  J.  Klmsey,  Jndge. 

Bxecntlon  In  favor  of  the  Winiam  Sharp 
Saddlery  Company  against  John  Kelly  was 
levied  on  property  to  which  a  claim  was  Inter- 
posed by  Frances  O.  Kelly.  There  was  a 
Judgment  for  plaintiff  and  claimant  brings  er- 
ror. Reversed. 

Hie  following  Is  the  <rfBclal  report: 
An  execution  issued  from  a  judgment  ot  Oc- 
tober 7, 18^,  was  levied  on  land  as  the  prop- 
erty of  John  Kelly,  to  which  a  claim  was  Inter- 
posed by  his  wife,  Frances  Kelly.  There  was 
a  verdict  finding  the  property  subject,  and  the 
claimant's  motton  for  a  new  trial  was  over- 
ruled. In  this  motion  each  of  the  rulings 
hereafter  stated  is  assigned  as  error.  The 
^alntlff  proved  possession  in  John  S6U7  when 
the  levy  was  made.  The  claimant  moved  to 
amend  her  affidavit  by  alleging  that  she 
bought  fb.e  property  therein  described*  and 
paid  for  ft  tai  propraty  received  from  her  fa- 
ther's estate.  On  demurrer  this  was  disal- 
lowed. She  offraed  to  testify  to  the  same  ef- 
fect, and  the  teetlmony  was  rejected.  She  of- 
taeA  In  evidence  a  deed  tma  John  Kelly  to 
herself,  dated  Octobw  Q,  18D1,  reciting  a  con- 
sideration of  9860  in  hand  paid,  and  purporting 
to  convey  the  proper^  In  dispute,  with  other 
loto  of  land.  Thereupon  an  affidavit  was  filed 
by  the  attorn^  at  law  ot  the  plaintiff  that,  to 
the  beat  of  his  knowledge  and  belief,  the  deed 
Just  mentioned  was  a  fo^ety.  Claimant  mov' 
ed  to  strike  the  affidavit,  because  the  maker  of 
It  was  not  the  maker  of  the  deed,  nor  his  heir 
at  law,  nor  the  opposite  pari^  to  the  case  on 
triaL  The  court  allowed  the  afDdavlt  to  bu 
filed  on  the  ground  that  the  maker  of  It  was 
the  pl^ntlff  In  a  case  against  the  same  defend- 
ant In  fl.  fa.  and  the  Ktme  claimant,  which 
was  d^rendent,  by  agreement  of  couns^  upon 
the  result  of  the  Issue  In  ttie  case  at  bar.  The 
land  in  question  lies  in  Damon  county,  and 
the  deed  offered  Is  headed,  "Oeorghy-Dawson  i 
Connty."   It  purports  to  O^nebe^ikecdiM  LC 
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In  the  presence  of  Mamie  Prather  and  B.  J. 
Prather,  K.  P.  and  J.  P.  Upon  It  la  written 
a  Btatement  headed,  "Georgia,  DawBon  Coun- 
ty," and  Blgned  by  D.  H.  Camej,  N.  P.  and  J. 

P.,  viz.:   "I,   ,  do  hereby  certify  that 

John  Kelly  has  this  day  In  my  presence  ac- 
knowledged the  ezecatloo  of  and  his  8lgna> 
tnre  to  the  within  deed.  This  Nov.,  1893." 
It  bears  an  entry  of  CLUng  In  the  clerk's  ofSce 
on  November  21,  1893.  Olalmant  introdnced 
the  testimony  of  B.  J.  Prather  and  Mamie 
Prather.  The  latter  did  not  remember  any- 
thing aboat  the  paper  or  the  transaction  In 
question,  B.  J.  Prather  testified  that  be  wit- 
nessed, about  two  years  previously  (aa  nearly 
aa  he  coold  recollect  the  time),  a  deed  from 
lehn  Kelly  to  his  wife  to  certain  lands  In  Daw- 
son comity.  B.  L.  Darnell  was  present  with 
Kelly,  and  presented  the  deed  to  witness  (who 
then  held  the  office  of  notary  public)  at  Us 
■tore  In  Pickens  county.  He  witnessed  no 
other  deed  from  John  To  all  appear^ 

ances  this  one  was  executed  In  good  fkltb,  and 
In  the  usual  way.  S.  A.  Darnell  testified  that 
the  persons  whose  names  appear  as  witnesses 
to  the  deed  lived  at  Jasper,  Pl<^ens  county, 
at  the  date  ot  the  deed;  and  that  B.  J.  Prather 
was  acting  as  a  notary  public  and  ex  t^cio 
Justice  of  the  peace.  Witness  thought  he 
knew  Frather's  handwriting,  and,  In  his  oida> 
Ion,  Prather  signed  his  name  as  a  witness  to 
the  deed  In  dispute.  The  following  testimony 
was  girui  1^  John  Kelly,  but  was  ruled  out 
1^  Qie  court:  "I  signed  Uiat  deed  In  the  pres- 
ence of  the  witnesses  whose  names  appear  to 
It,  In  Jasper  county,  on  the  day  It  bears  date, 
and  delivered  It  to  tbe  claimant  on  my  return 
home  the  next  day.  It  was  written  at  my 
wife's  home,  In  Dawson  county,  by  B.  L.  Dar- 
nell, on  the  day  It  beats  date.  .  I  went  to  Jas- 
per on  other  business,  and  found  I  had  put 
the  deed  In  amoi^  some  other  papers,  and 
then  I  signed  It  up  there.  This  is  the  only 
deed  I  ever  made  to  my  wife  which  was  at* 
tested  by  n.  J.  Prather  and  Mamie  Prather. 
and  this  deed  now  attached  here  Is  the  deed 
tiiey  attested,  and  Is  the  one  they  refer  to  In 
their  evidence."  The  court  ruled  that  the 
claimant  had  failed  to  change  the  burden  of 
ttte  issue  as  to  the  execution  of  the  deed,  and 
r^>ened  It,  refusing  to  allow  It  to  go  In  evi- 
dence on  the  question  of  forgery. 

G^.  K.  Looper,  B.  P.  Lattner,  and  P.  W. 
YandivOT,  for  plaintiff  In  ervot.  J.  M.  Bishop 
and  W.  F.  Findlay,  t<a  defendant  In  error. 

ATKINSON.  J.  1.  This  was  a  daim  case, 
and  the  Issue  Invtdved  was  whethw  tiie  prop- 
erty levied  tqpon  was  the  property  of  the  wife 
or  the  property  of  the  husband.  She  was  the 
daimant  The  husband  was  In  possefislon. 
Upon  the  trial  of  the  case  she  pn^tosed  to  tes- 
tify that  she  bought  tiie  property  levied  upon, 
and  paid  for  It  with  property  received  from  her 
father's  estate.  If  what  she  proposed  to  tes- 
tify were  true,  the  prc^fo-ty  was  hers,  and  could 
not  be  sifliject  to  tlie  payment  of  her  husband's 


debt;  and  tt  Is  Impossible  for  ua  to  concdve 
upon  what  theory  the  testimony  offered  was  re- 
jected as  irrelevant  It  appears  that  sobse- 
QU^  to  tbe  time  her  husband  entered  Into  pos- 
session, but  before  tbe  rendition  of  the  Judg- 
ment upon  which  the  execution  Issued,  the  hus- 
band conveyed  the  prc^rty  to  her.  Upon  the 
bona  fides  of  this  transaction  this  testimony  had 
a  direct  bearing,  and  should  have  been  admit- 
ted In  support  of  her  claim  at  title,  whether  in 
her  dalm  affidavit  she  relied  upon  this  aa  the 
source  of  h^  right  or  not  "Ser  dflim  affidavit 
alleged  that  the  propwty  was  hers,  and  not  ' 
that  of  ber  husband.  The  evidence  went  di- 
rectly to  the  si4iport  of  faw  eontenHop,  and 
should  have  been  admitted. 

2.  Tbe  affidavit  which  Is  authorized  to  be 
ffied  under  section  2712  of  tiie  Code,  in  order  to 
form  an  Issue  upon  the  genuineness  of  a  reg- 
istered deed,  must  be  made  either  by  the  al- 
lied maker  ot  the  deed,  one  ot  bia  heirs,  or 
the  opposite  parly  In  the  case.  Upon  the  trial 
of  the  present  case  the  claimant  oSFoed  In 
evidence  a  deed  purpcnrtlng  to  have  been  made 
by  John  Kelly,  defendant  In  fl.  fa.  to  bemdf, 
dated  October  6.  IS&l,  reciting  a  conslderatira 
of  $360,  and  purporting  to  c<mvey,  among  other 
lots,  the  property  in  dispute,  whereupcm  the  at- 
torney at  law  of  the  plaintiff  filed  an  affidavit 
of  forgery.  It  ai^ears  that  tlie  attorney  erf  tiie 
plaintiff  in  the  case  on  trial  was  the  plaintiff 
In  another  case  against  the  same  def  aidant  and 
the  same  claimant,  which,  by  agreonent  of 
counsel,  was  made  d^endent  upon  the  result 
of  tbe  issue  tai  the  case  dn  trial.  Hie  claimant 
objected  to  the  fifing  of  the  affidavit  and  mov- 
ed to  strike  It  upon  the  ground  that  the  person 
who  made  the  affidavit  vras  neither  tbe  maker 
of  the  deed,  nor  tiie  hrir  at  law.  nor  tbe  oppo- 
rite  party  In  the  case  on  trial.  This  motion 
the  court  ovoruled.  The  words  of  tlie  statute 
are  plain,  and  do  not  require  dthee  Interjureta- 
tion  or  conatru^tlcni.  They  need  only  be  ap- 
pUed  to  the  subject  The  maker  of  this  affi- 
da^t  did  not  Call  within  dther  of  tbe  classes 
of  pKSons  authorized  to  make  It.  and,  doe- 
ton,  the  court  should  have  disallowed  it  The 
mere  fact  that  he  was  plaintiff  m  another  case 
InvolWng  substantially  tbe  same  issues,  and  de- 
poidlng  for  its  determination  upon  the  result  in 
this  case,  did  not  make  him  the  opposite  party 
to  tbe  case  on  trial  so  as  to  bring  him  witiiin 
the  terms  ot  tin  stetnt&  The'ohdect  of  tiw  law 
bi  requiring  the  affidavit  to  be  filed  1^  one  of 
the  particular  persnu  named  is  to  cmnmlt  the 
conscience  of  some  person  dh«ctly  Interested 
In  tbe  result  .of  the  trial  against  the  geDoine- 
nesB  of  the  deed.  It  being  registered,  tbe  pre* 
Bumptiona  are  an  hi  favor  of  its  doe  execu- 
tion, and  It  would  be  manifestly  improper  to  al- 
low its  genidneness  to  be  called  in  question  by 
a  collateral  proceeding  autboriied  under  the 
section  of  the  Code  above  cited  upon  the  affi- 
davit of  a  person  who  was  a  stranger  to  Oie 
titl^  and  IlkewlBe  a  strango'  In  Intoest 

S.  Bvok  if  It  were  cunpetent  for  tbe  attorney 
of  the  plaintiff  to  file  tills  affidavit,  It  ma  In- 
sufficient to  the  pfgffiipjj  t^oieii^O^L^ason 
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tbat  the  affidavit  Itsdf  does  not  state  that  the 
affiant  purported  to  make  the  same  In  his  ca- 
pacity as  attorney  at  law  n^fseBtsttSiig  the  ad- 
verse party.  In  no  evoit,  theref  <Mre^  ought  the 
court  to  have  allowed  the  affidavit  to  have  been 
ffled. 

4.  The  court  erred  In  exclndlng  the  testimony 
at  the  maker  of  the  deed,  what  be  was  offered 
to  testify  to  the  fact  of  Its  esscnttan.  Bven 
prior  to  the  pasBaga  of  Qte  act  spproved  De> 
cember  16.  1806  (Acts  1896.  31),  the  fate  of 
the  deed  was  not  made  dependent  upou  the 
memoir  ot  llie  sobecriblng  witnesses,  for  while, 
under  section  8837  of  the  Code,  the  subscrib- 
ing witnesses  were  required  to  be  prodnced. 
It  accessible,  section  8888  of  the  Oode  proFvldes 
that  "If  the  witness  to  not  pKkbioed,  cannot 
recollect  the  transaction,  the  court  may  hear 
any  oQier  evidence  to  prove  Its  execution.*'  In 
the  resent  case  the  snhscilblng  witnesses  were 
produced.  One  of  them  had  no  recollection  of 
the  transaction;  the  other  could  swear  to  the 
fact  of  encation  only  InfereottoDy.  Under 
that  state  of  facts,  Qw  maker  of  the  deed,  being 
a  competent  wttnai,  was  entlfled  to  be  heard 
upon  the  qaestlim  of  its  executkm.  For  a  fun 
discussion  of  the  question  now  under  consid- 
eration, see  the  case  at  GHUs  v.  OUUs,  96  Oa.  1, 
28  8.  SL  107.  The  court  erred  In  exctodlng 
the  testimony  ottered  throaj^  the  maker  of  the 
deed,  and  a  new  trial  should  have  been  grant* 
■d>  Judgment  roTcrscJ. 


(M  a&.  481) 

SOtTTHBRN  BXP.  GO.  v.  WILLIAMS  et  aL 
OSnpceme  Court  «i  Georgia.   Aug.  10,  1896.) 
CARKiBRfl  OT  Goods— Dblitbbt—Ordbbh. 

1.  A  written  order,  dated  at  a  place  where  an 
express  company  had  no  office,  addressed  to  an 
agent  of  the  company  at  Its  office,  where  consign- 
ments  to  the  writer  were  to  be  transferred  to  a 
railroad  company,  and  directing  that  agent  to 
"deliver  any  and  all  express  matter  mioneys 
indnded)  addressed  to  [the  writer]  to  the  con- 
ductor of"  that  railroad,  '*nntil  further  notloe," 
and  conclading  with  the  words,  "This  my  stand- 
ing order,"  ontil  revoked  anthoriaed  ddivertee  of 
BQcb  matter  to  be  made  not  only  to  the  person 
who  happened  to  be  conductor  at  the  lime  the 
order  was  sisned,  but  to  any  other  person  occnpy- 
ing  that  potion  and  acting  In  that  capacity. 

2.  Wboe  goods  axe  zeedved  br  an  express  eom- 
pany  under  a  contract  for  mm  delivery  to  a 
named  conslcnee  at  a  point  beyond  its  terminal 
office,  and  me  company,  at  that  office,  delivers 
such  goods  to  an  agent  ot  that  consignee  dnly 
anthomed  to  receive  them,  such  delivery  com- 
pletes the  contract  of  carriage.  His  Is  true  al* 
thongh  the  goods  were  not  ordered  I^'  the  con- 
signee to  whom  the  shipper  really  intended  to 
send  them,  but  by  another  person,  bearing,  ot 
pretenduig  to  bear,  the  same  name,  to  whom  the 
goods  were  finally  ddlvered  after  passing  thzou^ 
the  hands  of  the  real  eonrignee's  agent, 

(Syllabus  hy  tiw  Court) 

Error  from  clt7  court  of  Maoon;  John  P. 
Boss,  Judge. 

Action  by  J.  H.  A:  W.  W.  WOllams  against 
the  Southern  Itspress  Company.  There  iras 
a  judgment  for  plalntlflB,  and  defwdant  livings 
error.  Reversed. 


The  following  Is  the  offidal  rc^port; 

J.  H.  ft  W.  W.  Williams  sued  Qie  Sonthran 
Bxpress  Company,  a  common  cairlor,  for  ¥186, 
the  value  at  a  diamond  ring  and  scarf  pin. 
The  cdiarge  ot  Uw  court  was  a  vlrtnal  direc- 
tion to  find  for  the  ^alntlflS  the  proved  value 
of  the  is(q)erty,  and  the  defendant's  motion 
for  a  new  trial  was  ovomled.  The  evidence 
shows  that  the  plalntlfb,  who  irere  In  the 
Jewelry  business  In  Manm,  received  an  order 
tor  the  goods,  purporting  to  come  from 
Bwalnsboro,and  signed  by  J.  a  Coleman.  They 
had  had  no  previous  dealings  with  that  per- 
son, but  uptm  inquiry  ascertained  that  be  was 
a  wealthy  and  lesponsllde  merchant  residing 
at  Bwalnsbora  They  tberenpon  inclosed  the 
goods  In  a  pasteboard  box,  wrarosd  and  seal- 
ed, addressed  to  Ooleman,  and  on  the  outside 
of  ttM  package  wore  tbe  wotds^  H.  ft  W. 
W.  Wtniams.  Jewelezs,  Maoon,  Qa."  One  of 
plaintiffs  Inquired  of  defoidant's  offlos  In  Mar 
con,  by  telephone,  wbethec  they  had  an  office 
at  SwalnaboiD^  and  received  an  affirmative  an- 
swer,  which  was  a  mistake,  as  the  company 
had  no  office  or  agent  there.  He  testified 
that  he  sent  the  package  to  the  express  aOioe 
by  one  of  the  clerks  In  his  store,  while  the 
testtaumy  of  one  at  the  ccHnpany's  en^k^ 
was  that  be  received  the  pactoige  at  the 
store  on  the  company's  wagon.  No  value  vna 
written  upon  the  package,  nor  was  any  in- 
quiry or  repr^entation  made  as  to  value.  The 
company's  employes  treated  the  package  aa  of 
more  valne  than  ordinary  fMgbt,  sliding  It 
through  tbe  money  dejMrtmoit  of  the  compa- 
ny, as  th^  did  vrltb  all  jewehry  pat^cagea; 
supposing  them  to  be  worth  more  than  ordi- 
nary packages,  and  b^g  Aore  partlcnlar  wttb 
them.  PlalntlffB  were  In  the  haMt  of  fre- 
quently sending  packages  by  tbe  defmdant 
company,  sometimes  valuing  them  and  oftener 
not  The  nearest  office  defoidant  had  to  tbe 
point  <tf  destlnatlim  was  MldvlUe,  finun  which 
the  MldvlUe,  SwalmtborD  ft  Bed  Bluff  BaU- 
road  ran  to  Swalnsbraow  Tbn  ieteaOzaVn 
agent  at  MldvlUe  had  a  written  Oder  from  J. 
C.  Coleman,  of  Swalnsboco,  dated  January  28, 
1890,  In  these  words:  *^eBse  deUver  any  and 
an  express  matter  (moneys  Included)  address- 
ed to  me  to  the  conductor  of  the  M.,  S.  ft  B. 
B.  Railroad,  until  further  notice.  This  my 
standing  order."  Tbe  conductor  of  the  rail- 
road at  the  time  this  order  vnui  wrltt^  and 
at  tbe  time  of  the  shipment  In  question  (which 
was  March  11*  1896),  vras  one  Brannen.  On 
March  12th,  when  the  package  was  received 
by  the  defendant's  agent  at  BildvUle^  be  ddlv- 
ered  It  (with  another  package,  also  addressed 
to  J.  <X  Coleman,  valued  at  $750)  to  one  Kdly, 
who  vras  on  that  day  acting  as  cimdnctor  of 
the  railroad  train  in  place  of  Brannen,  who 
was  absent  Holy's  usual  posltton  was  that 
of  train  hand.  He  had  been  with  Oils  rail- 
road about  two  years.  Be  signed  Brannen's 
name  to  the  receipt  for  the  package,  and  Bran- 
ny testified  that  he  was  authorized  to  do  this 
In  Brannai's  absoice.  KeUy's  testimony  does 
not  appear  to  have  bean  taken.  AocoriUnff  to. 
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that  of  the  railroad  agent  at  Swainsboro,  the 
package  Id  question  was  probably  among  sev- 
eral others  that  Kelly  brought  to  him,  and 
which  he  delivered  to  a  man  calling  himself 
J.  C.  Coleman,  not  the  merchant  of  Swains- 
boro. It  appears  that  this  man  came  to  that 
town  about  midday  of  the  lltta  of  March,  and 
left  there  oa  the  night  of  the  12th.  The  evt- 
dcnce  indicates  that  he  was  an  impostor,  who 
had  assimied  various  names,  though  It  does 
not  definitely  appear  what  his  real  name  was. 
It  appears  also  that  the  order  which  plaintiff 
received  for  the  goods  was  not  sent  by  the 
genuine  J.  O.  Coleman.  The  agent  just  refer- 
red to  testified  as  follows:  "I  recollect  receiv- 
ing In  March,  1S95,  from  the  conductor  of  the 
road  of  whlcdi  I  am  agent,  some  Jewelry  con- 
signed to  J.  O.  Coleman,  Swainslmro.  The 
first  package  I  recdved  on  March  11th  I  de- 
IlTpred  to  a  party  who  identified  himself  as  J. 
C.  Coleman.  When  the  conductor  came  he 
said  he  had  a  package  for  J.  C.  Coleman,  and 
handed  It  to  me.  Shortly  afterwards  the  resi- 
dent J.  C.  Coleman,  merchant,  stepped  Into 
my  office,  and  I  told  him  I  had  a  package  for 
him.  He  opened  It  and  said:  1  don't  know 
anything  about  it  You  had  better  take  It,*— 
and  handed  it  back  to  me.  The  contents  of 
that  package  were  papers.  In  the  course  of 
half  an  hour  the  other  man  (who  subsequently 
turned  out  to  be  a  swindler)  came  In,  and  ask- 
ed If  thare  was  a  pacltage  for  J.  C.  Coleman. 
He  stated  that  he  was  J.  C.  Coleman,  and 
handed  me  an  express  receipt  for  this  pack> 
age,  which  had  been  forwarded  from  Jackson- 
ville. I  then  delivered  It  to  him,  and  he  re- 
ceipted for  it  as  J.  C.  Coleman.  He  said  he 
was  going  to  do  some  Jewelry  business  there, 
1  did  not  think  there  was  anything  unusual 
about  that  The  first  consignment  was  deliv- 
ered on  March  11th.  I  delivered  three  others 
to  him.  Two  packages  were  valued  at  $1,000 
each,  and  one  at  $750.  There  was  another 
package  on  which  there  was  no  value.  I  do 
□ot  know  whether  that  package  was  from  Ma- 
con. I  can't  say  that  I  delivered  to  the  bogus 
Coleman  a  package  which  had  been  shipped 
by  J.  H.  &  W.  W.  Williams.  Thwe  was  one 
sealed  package.  I  don't  know  who  shipped 
that  sealed  package  which  was  not  valued.  It 
was  an  ordinary  express  envelope.  It  seemed 
to  be  paper.  I  do  not  remember  the  names  of 
the  shippers,  except  Bruhl,  of  Macon.  [It  else- 
where appears  that  Bmhi  was  the  shipper  of 
the  package  valued  at  $750,  entry  of  which 
was  made  on  the  same  waybill  with  the  pack- 
age shipped  by  Williams.]  I  delivered  to  this 
man  Identifying  himself  as  J.  C.  Coleman  any 
package  addressed  to  J.  C.  Coleman,  Swains- 
boro, which  the  conductor  delivered  to  me. 
I  delivered  only  one  package  to  this  transient 
3.  C.  Coleman  on  March  11th.  That  was  the 
package  of  papers  I  have  referred  to.  I  re- 
ceived and  delivered  to  him  on  the  I2th  of 
March  four  packages.  I  know  that  two  of 
them  were  valued  at  $1,000  each,  and  one  at 
$750.  I  am  certain  about  that.  The  other 
package  that  I  delivered  to  him  was  a  sealed 


package.  It  was  not  a  box.  It  was  a  pack- 
age in  .  an  express  envelope.  I  do  not  remem- 
ber where  that  was  from.  As  near  aa  I  can 
come  to  It,— there  Is  no  certainty  about  It,— 
one  was  from  Bmhl,  another  one  from  Mocsn, 
I  think,  and  one  from  Atlanta.  I  dellveretl 
him  no  other  packages  than  these  mentioned 
by  me.  I  had  this  conversation  I  have  ref^- 
red  to  with  the  bogus  Coleman  on  the  11th. 
I  saw  Brannen,  the  conductor,  after  that,  and 
told  him  we  had  another  J.  O.  Coleman  at 
Swainsboro.  He  did  not  know  that  fact  up 
to  that  time.  This  was  about  four  o'clocfc  In 
the  afternoon  of  the  lltb,  after  the  train  came 
back  from  Mldvlile.  He  brought  some  pack- 
ages with  him  on  that  trip,  but  I  did  not  de- 
liver them.  He  brought  some  packages  on 
the  morning  of  the  12tb  of  March  addressed 
to  J.  C.  Coleman.  I  do  not  remember  any- 
thing particularly  aboot  a  conversation  I  had 
with  Kelly  about  this  new  man  Coleman. 
Quite  natural  that  we  should  have  had  some- 
thing to  say  about  It  X  am  not  prepared  to 
say  whether  Kelly  knew  of  It  on  the  11th  <x 
12th.  He  ncted  as  conductor  on  the  12th. 
Brannen  having  business  In  court  at  Waynes- 
boro. Kelly  had  been  In  the  habit  of  acting  as 
conductor  from  time  to  time  when  necessary. 
Whra  a  package  comes  by  express  for  a  party 
at  Swalnsbt^,  It  is  transferred  by  the  express 
agent  at  Midvllle  to  the  railroad  conductor, 
who  brings  it  to  me,  and  then  it  is  turned  over 
by  me  to  the  proper  party.  Sometimes  It  ia 
turned  over  by  tbe  conductor  when  I  am  busy. 
The  packages  go  through  my  office.  A  good 
many  deliveries  are  made  that  I  have  nothing 
to  do  with.  I  do  not  know  whether  tbe  ex- 
press company  has  any  arrangements  with  tbe 
railroad  In  reference  to  that  business.  Freight 
is  charged  on  packages  brought  over  the  rail- 
road from  MldvUIe  to  Swainsboro,  the  same 
as  on  any  other  freight  Brannen,  tbe  con- 
ductor, pays  the  express  company  chaises  at 
Midvllle  at  the  time  he  takes  them  from  that 
company.  He  has  orders  from  some  of  tbe 
people  at  Swainsboro  for  tbe  agent  of  Hie  ex- 
press company  at  Midvllle  to  deliver  to  him 
packages  that  come  for  them."  There  was 
testimony  by  Brannen  substantially  to  the 
same  effect  as  that  of  the  agent  of  the  railroad. 
The  express  agent  at  Midvllle  testified  that  he 
made  delivery  of  packages  to  Kelly  prlcHr  to 
March,  ltAK>,  tar  consignees  at  Swainsboro; 
was  not  positive  be  had  so  delivered  packages 
for  J.  C.  Coleman,  but  thought  he  had.  to  the 
best  of  his  recollection,  aa  Coleman  was  get- 
ting packages  regularly  by  express.  SiUd  de 
liveries  were  made  to  Kelly  as  conductor  of 
the  train.  There  was  no  objection  from  Cole- 
man to  this,  and  Brannen  had  authorized  It 
Brannen  testified  that  3.  O.  Coleman  knew  that 
Kelly  acted  as  conductor  In  tbe  absence  ot 
Brannen. 

Jos.  A.  Thwnas,  for  plaintiff  in  error.  £L  A 
Raid,  tor  defendant  in  ertw. 

ATKINSON,  J.  1,  2.  The  obUgaOoo  as- 
sumed by  the  express  coi^^^^J^^^ptlng 
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for  transporUtlon  the  goode  of  the  consignor 
was  to  deliver  the  goods  to  the  consignee  at 
the  point  of  destination  in  accordance  with  the 
contract  of  shipment  The  dn^  Imposed  hy 
this  undertaking  was  well  performed  when 
the  company  delivered  the  goods,  either  to  the 
consignee  or  to  his  doly-appolnted  agent,  either 
at  the  point  of  destination  or  at  an  Intermedi- 
ate point  at  which  the  consignee  was  willing 
to  accept  delivery.  The  carrier  is  not  at  all 
events  bound  to  dellvor  at  the  place  designated 
in  the  bill  of  lading.  Presnmptlvely  the  con- 
signee Is  the  owner,  entitled  to  receive  the 
goods  shipped;  and  unless  at  the  time  the  con- 
tract of  affreightment  is  made  "the  carrier  la 
advised  that  the  consignor  has  not  parted  with 
his  title,  and  that  it  Is  to  vest  In  the  con- 
signee only  upon  the  performance  of  certain 
conditions,  as,  for  instance,  the  payment  ot 
their  price,  a  delivery  at  any  place  appointed 
by  the  consignee  will  discbarge  the  carrier 
from  his  liability,  even  though  it  should  not 
be  the  place  appointed  by  the  consignor." 
Hutch.  Carr.  {  S94.  The  fact,  therefore,  that 
the  goods  were  delivered,  under  the  circum- 
stances ol  the  present  case,  at  a  point  other 
than  that  designated  In  the  bill  of  lading,  was 
a  breach  of  no  duty  owing  from  the  carrier 
to  the  consignor.  No  condltioos  precedent  to 
delivery  were  Imposed  upon  the  consignee  of 
which  the  carrier  was  advised,  and  the  deliv- 
ery. If  to  the  proper  person,  even  though  made 
at  an  intermediate  point,  was  well  accomplish- 
ed. This  being  true,  we  will  proceed  to  in- 
quire whether  the  delivery  was  made  to  the 
person  actually  designated  in  the  bill  of  lading 
as  the  consignee,  and  to  the  person  to  whom 
the  consignor  supposed  that  they  were  con- 
signed. The  name  of  the  real  consignee  was 
J.  C.  Colonan.  He  was  a  reputable  merchant 
engaged  in  boslneas  at  Swainsboro.  He  had 
given  to  the  agent  of  the  defendant  company 
at  Mldville,  prior  to  the  time  the  goods  In 
question  were  shipped  to  him,  a  written  order 
in  the  following  words:  "Please  deliver  any 
and  all  express  matter  (moneys  included)  ad- 
dressed to  me  to  the  conductor  of  the  M.,  S.  & 
R.  B.  Railroad,  until  further  notice.  This 
my  standing  <Hrder."  Hie  express  company 
had  an  office  at  HldvlUe.  It  had  none  at 
Swainsboro.  In  the  ordinary  course  of  his 
business  the  consignee  had  found  it  conven- 
ient to  have  goods  destined  tor  him  at  Swains- 
boro by  express  delivered  to  the  conductor  of 
the  Midvllle,  Swainsboro  &  Red  Bluff  Rail- 
road Company,  who  had  charge  of  the  compa- 
ny's train  between  Swainsboro  and  Midvllle. 
This  general  order  was  executed  by  the  con- 
signee, and  delivered  to  the  agent  of  the  ex- 
press company  at  Midvllle  in  order  to  effectu- 
ate more  conveniently  this  aerangement  A.t 
the  time  the  order  was  given  the  name  of  the 
conductor  who  was  engaged  in  running  this 
train  was  Brannen,  but  it  so  happened  that  on 
the  day  of  the  delivery  of  the  goods  in  question 
the  train  was  run  by  one  Kelly  as  conductor. 
We  do  not  regard  this  circumstance,  however, 
af  matnlal.   The  object  of  Coleman,  the  con- 


signee. In  specifying  the  conductor  of  this 
train  as  the  person  who  should,  in  his  name, 
receive  from  the  express  company  any  goods 
consigned  to  hln>,  was  not  to  constitute  any 
particular  Individual  his  agent,  but  the  legal 
effect  of  the  order  was  to  constitute  the  person 
holding  the  office  and  discharging  the  duties 
of  conductor  aa  his  agent.  Presumably,  the 
railroad  company  would  appoint  only  respon- 
sible men  to  that  position;  and,  at  all  events, 
he  reposed  his  confidence  In  the  official  desig- 
nated by  the  railroad  company  to  discharge 
the  duty  of  conductor,  rather  than  In  the  indi- 
vidual who  at  the  time  the  order  was  written 
happened  to  occupy  that  position.  Had  It 
been  the  purpose  of  the  consignee  to  confer 
this  power  npoD.  a  paillcular  individual,  that 
individual  would  bave  been  named  or  de- 
scribed In  such  manner  as  would  admit  of  his 
personal  identification;  but,  where  the  power 
was  referred  to  the  "conductor"  generally,  we 
do  not  doubt  that  it  was  w^  exercised  by 
any  person  who  at  the  time  was  intrusted  by 
the  railroad  company  with  the  discharge  ot 
the  duties  of  that  responsible  position.  Hav- 
ing given  the  direction  to  the  express  coin- 
pany  in  general  terms,  If  the  railroad  com- 
pany thereafter,  in  the  conduct  of  Its  business, 
selected  a  person  imworthy  of  trust,  It  was  his 
duty  to  revoke  the  order,  which  might  have 
been  done  at  any  time.  This  being  true,  we 
are  unable  to  find  in  this  record  any  evidence 
of  a  breach  of  duty  upon  the  part  of  the  ex- 
press company  towards  the  consignor.  As  we 
have  seen  before,  the  place  of  delivery  was  im- 
material; and,  as  we  have  endeavored  to  show, 
the  goods  were  delivered,  in  accordance  with 
the  direction  of  the  consignor,  to  the  con* 
siguee,  by  and  through  the  duly-appointed 
agent  of  the  latter,  who  was  fully  authorized 
to  receive  them.  Having  discharged  Its  full 
duty  towards  the  consignor,  it  can  make  no 
difference  that,  subsequent  to  the  time  the 
goods  went  Into  the  hands  of  the  duly-  accred- 
ited agent  of  the  consignee,  they  were  by  him ' 
negligently  delivered  to  a  person  other  tiian 
the  consignee,  who  was  not  entitled  to  receive 
them.  That  the  i>erson  to  whom  the  delivery 
was  ultimately  made  practiced  a  fraud  upon 
the  consignor  does  not  authorize  the  courts  to 
Impose  upon  the  express  company  a  responel- 
bUity,  when  it  has  been  faultless  In  the  prem- 
ises. Without  undertaking  to  deal  with  the 
many  minor  questions  which  appear  in  the  rec- 
ord, the  Judgment  of  the  trial  Judge  refusing 
a  new  trial  la  reversed  vpoa  the  ground  that 
the  verdict  la  contrary  to  law.  Judgment  re> 
vened. 

ON  Oa.  «s> 
MOSS  et  bL  V.  roSTSON. 
(Sopreme  Court  of  Georgia.   Aug.  18,  1886.) 
Flbadixs— Bfboiai.  Dbmuhhek. 
The  declaration,  even  if  treated  as  a  suit  for 
a  breach  of  contract,  set  forth  a  general  canae  of 
action,  and  was  therefore  sufficient  to  rapport 
a  verdict  in  the  plaintifPs  favor.    If  it  Insuffl- 
deotly  stated  the  elements  of  the 
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leged,  in  defect!  In  tills  respect  coold  hare  been 
readied  br  a  special  demurrer,  and  would  have 
been  curable  by  amendment.  This  being  so,  and 
the  oulf  error  assigned  being  the  oTemiling  ot 
a  motion  in  arrest  of  judgment,  no  cause  tat  a 
revertaJ  is  shown. 

(Srllabns  by  the  Court.) 

Error  from  dty  court  of  Clarke;  Howell 
Cobb,  Judg& 

Action  by  Thomas  B.  Fortscm  against  E.  h. 
Moss  &  Oo.  There  waa  a  Jodgmoit  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

The  following  Is  the  official  report: 
Thomas  B.  Fortson  brought  his  action 
against  R.  L.  Moss  &  Co..  to  which  defendants 
demurred  on  the  ground  that  the  declaration 
attempted  to  unite  In  one  cause  of  action  a 
tort  and  a  contract  .Thaeupon  plalntUT 
amended  his  petition  by  striking  the  ntntti 
paragraph,  which  he  alleged  was  the  only  por- 
tion of  the  same  which  sought  to  recover  for 
a  breach  of  contract  The  plaintiff  obtained 
a  verdict,  and  defendants  moved  In  arrest  of 
Judgment  on  the  grounds  (1)  that  the  declara- 
tion does  not  set  out  a  cause  of  action;  and 
(2)  that  the  declaration  discloses  that  the  lult, 
while  being  nominated  one  for  damage,  Is  real- 
ly for  a  bi^each  of  contract,  without  any  alle- 
gation of  special  damage  flowing  therefrom. 
This  motion  was  overruled,  and  defendants 
excepted.  The  petition  alleges  that  defeodauts 
have  Injured  and  damaged  plaintiff  In  the 
sum  of  $5,000,  for  that  on  Septembw  12, 1893, 
defendants,  desiring  an  agent  at  Washington 
for  the  purpose  of  buying  cotton  for  them, 
proposed  to  petitioner,  in  writing;  "If  you  wlU 
buy  for  us  exclusively  during  the  continuance 
of  this  arrangement,  which  can  be  canceled 
upon  two  days'  notice  by  either  party,  we  will 
wire  yon  our  limits  each  morning,  until  chan- 
ged or  canceled,  allowing  yon  a  commission 
of  twenty-five  cents  pw  bale  on  all  cottons 
reported  and  shipped  on  these  limits.  We  tvill 
quote  you  on  a  basis  of  Liverpool  good  mid- 
dling, and  wHI  use  Shepperson's  code  of  1881. 
We  will  have  yon  to  ship  all  cotton  to  as  at 
Athens  by  local  freight"  Plaintiff  acc^ted 
this  contract,  and  requested  def^dants  to  no- 
tify the  bank  at  Washington  that  they  would 
pay  all  sight  drafts  drawn  upon  them  by  him 
with  bill  of  lading  attached,  whidi  they  did 
in  writing  on  September  18,  189S.  At  that 
time,  and  for  many  years  before,  plaintiff  had 
been  engaged  In  the  business  of  cotton  buy- 
ing, and  had  built  up  a  business  of  the  value 
of  over  f 1,000  a  year.  His  means  were  very 
limited,  and  he  was  enabled  to  carry  on  his 
business  solely  by  reason  of  the  confidence  re- 
posed In  him  by  the  banks  and  warehouses  In 
Washington,  which  facts  were  well  known  to 
defendants.  As  soon  as  said  negotiations  were 
completed,  plaintiff  entered  upon  his  duties  as 
agent  of  defendants,  and  commenced  to  buy 
and  ship  cotton  for  them  at  Washington  ac- 
cording to  the  terms  of  the  contract  paying 
therefor  by  sight  drafts  upon  defendants,  with 
bill  of  lading  attached.  The  business  was  car- 
ried on  as  agreed  imtll  October  27, 1883,  when 


defendants,  without  notice  to  plaintiff  and  In 
violation  of  the  contract  refused  to  pay  two 
drafts  drawn  by  him  on  them,  with  bill  of  lad- 
ing attached,  for  cotton  bought  by  him  fcn- 
them  at  Washington  and  shipped  as  per  con- 
tract one  being  for  $1,081,  In  favor  of  tbe 
Dublin  Warehouse  Company,  and  tbe  other 
for  $606.  in  favor  of  Boyce  FIcklin.  cashier, 
both  of  which  were  negotiated  at  the  bank  In 
Washington.  Both  were  protested  for  non- 
payment  and  defendants  willfully  refused  to 
recognize  or  pay  them,  though  properly  de- 
manded so  to  do.  and  thotigh  they  were  drawn 
by  plaintiff  under  the  terms  of  the  contract 
Said  conduct  was  a  fraud  on  plaintiff,  and  a 
willful  violation  of  the  contract;  and  the  ef- 
fect of  It  was  to  destroy  and  utterly  ruin 
plaintiff's  business  as  a  cotton  buyer,  and 
tended  to  mortify  and  disgrace  him  as  a  busi- 
ness man,  and  to  destroy  the  confidence  here- 
tofore and  at  said  time  existing  In  him  among 
the  banks  and  warehouses  of  Washington; 
and  all  these  things  were  well  known  to  de- 
fendants at  said  time.  On  account  of  said 
fraudulent  and  Illegal  conduct  on  the  part  of 
defendants,  plaintiff  has  been  fbrced  to  aban- 
don his  business  of  buying  cotton,  and  to  en- 
gage In  other  boslness  which  is  far  less  re- 
munerative. The  ninth  paragraph  of  the  pe- 
tition was  In  these  words:  "And  your  peti- 
tioner shows  that  under  his  contract  with  de- 
fendants, he  bought  and  shipped  to  them  at 
Athens,  Oa.,  before  the  breach  of  contract  as 
aforesaid,  395  bales  of  cotton,  for  the  pur- 
chase of  whlc^  at  26  cents  per  bale,  as  per 
contract  he  was  entitied  to  $98.75,  which  aald 
sum  said  defendants  fall  and  refuse  to  pay, 
though  often  requested  so  to  da** 

Jna  J.  Stricktand,  tac  idtlntlflii  In  cxror. 
Lnmpfcln  ft  Burnett  and  B.  H.  HMiOeoMa,  tar 
defendant  In  cRw. 

ATKINSON,  J.  Two  causes  of  action  were 
stated  In  the  declaration  before  the  ninth  par- 
^raph  was  stricken  by  amendment  Tbat 
paragraph  declared  upon  an  assumpsit  By 
It  the  plaintiff  undertook  to  recover  a  sum  cer- 
tain alleged  to  be  actually  due  for  services 
performed  at  the  request  of  the  defendant 
The  major  part  of  the  declaration,  however, 
Is  an  action  for  damages  alleged  to  have  re- 
sulted to  the  plaintiff  in  consequence  of  a 
nonperformance  upon  the  part  of  the  def^d- 
ants  of  certaip  duties  assumed  by  them  In  the 
execution  of  tbe  agreement  stated  In  the  dec- 
laration. The  declaration  alleged  the  contract; 
allied  a  duty  to  be  owing  from  the  defend- 
ants to  the  plaintiff;  alleged  the  breach  of  the 
contract  and  the  resulting  breach  of  this  duty; 
and  alleged  general  damages  flowing  to  the 
plaintiff  from  such  breach.  It  therefore  con- 
tained a  statement  of  a  cause  of  action.  If  the 
elements  of  damage  were  not  alleged  In  such 
manner  as  to  enable  the  defendants  Intelligent- 
ly to  plead,  the  remedy  was  by  special  demur- 
rer; but  there  being  a  cause  of  action  stated 
In  the  declaratlon^It  la  snl^^^^au|»^rt  a 
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verdict  founded  there<ni,  and  wOI  prevail 
against  a  motion  In  aircst  of  Judgment  See 
Moaa  V.  Stokeley,  96  Ga.  679.  22  8.  E.  692. 
Judgment  affirmed. 


(W  Oft.  BOT) 

TEDLFORD  v.  OSLIN. 
(Supreme  Court  of  Georgia.   Aug.  18,  1896.) 
Gdabuttt  cm  AoooDirrs— CioHUDUunos— Db> 

VBXBBS. 

1.  Where  a  coriwratlon  aaslgned  to  Its  presi- 
dent aeconDts  doe  to  it  Tsnons  persons,  the 
piooeeda  of  the  same  to  be  used  in  parlns  exlst- 
mc  d^ts  of  the  eorpocatioa,  and  the  president, 
in  consideration  of  an  exte&E^n  of  time  granted 
to  the  corporation  br  the  cred^ors  holding  these 
debts,  nndertoob  the  collection  of  these  accoants 
for  thdr  ose,  and  in  writing  gnanntied  payment 
of  the  same  within  a  ^dfiea  tbne  to  anch  cred- 
itors of  thdr  attorn^,  be  became  absolotely  lia- 
ble for  the  payment  of  the  gross  sum  to  which 
the  accounts  amounted,  and  he  coald  not  set  np 
as  a  defense  to  an  action  upon  his  contract  that 
the  aceonnte  were,  for  any  reason,  Tameless,  or 
that  the  corporation  did  not  really  own  tliem  (or 
some  portion  of  them),  when  asidgned  to  him,  or 
that  these  things  were  tme  when  be  made  the 
guaranty  mentioned.  His  liability  rested  upon 
his  contract  of  gnaranty,  supported  by  the  con- 
sfdeiation  of  an  extennon  of  time  granted  to  the 
corporation  at  his  request,  and  did  not  depend  up- 
on the  solvency  or  insolvency  oC  the  acooonta  the 
pument  of  wnlcb  he  guarantied. 

2.  In  so  far  as  tiie  niliogs  of  the  court  at  the 
trial  varied  from  what  is  above  laid  down,  error 
was  committed. 

{SyUaboa  hr  the  GoarU 

Aror  tcom  etty  court  of  HAD;  U.  U  Smftb, 

Judge. 

AcCton  by  W.  U  Tdfiwd,  f flw  use  of  the 
Southern  Agricultural  Works  and  others, 
agaliurt  J.  W.  ObUil  There  was  a  Jndfl^nent 
for  defaidant,  and  plaintiff  brings  error.  Bo- 
versed. 

The  following  Is  the  offidal  report: 
W.  L.  Telford,  salng  for  the  use  of  the 
Southern  Agricnltural  Works,  the  Sterling  Dy- 
namite Company,  and  Edward  J.  Jenkins  & 
Sons,  brought  bis  action  against  J.  W.  Oslin 
iq>on  tlie  written  contract  hereafter  referred 
to.  It  appears  that  the  Logan  Hardware 
Company,  a  corporation,  began  to  do  business 
in  April,  and  so  continued  until  November  24, 
1898.  On  November  22,  1893,  It  was  Indebted 
to  the  usees  of  the  plaintiff  in  sums  aggregat- 
ing ¥558.42  upon  notes  and  accounts  for  goods 
purcliased,  and  the  usees,  having  reason  to 
think  the  company  to  be  In  an  unsafe  condi- 
tion, employed  plaintiff,  who  was  an  attorney 
at  law,  to  c(dlect  said  claims.  On  the  day  last 
named  the  company,  by  its  general  manager, 
A.  B.  Logan,  executed  a  written  transfer  to 
the  defendant  (who  was  the  president  and  a 
stockholder  of  the  company)  of  13  accounts 
against  various  persons  fthelr  names  and  the 
amount  of  each  account  being  stated,  the  whole 
aggregating  I84Q.80),  "to  use  as  secm4ty  for 
amountB  named  at  bottom  of  Ust,  which  be 
has  advanced  for  ns."  The  amounts  named 
at  bottom  of  list  were  the  amounts  due  to  the 
plaintiflTa  nsees.  On  the  same  day  defendant 
execnted  upon  this  paper  the  contract  sued  on. 


to  wit:  "I  hereby  transfer  to  W.  L.  TelZord 
all  the  claims  described  herein,  to  secure  the 
I>ayment  of  the  following  named  debts  due 
from  the  Logan  Hardware  Ccanpany:  One  in 
favor  of  Edward  J.  Jenkins  &  Sons,  one  in  fa- 
vor of  the  Southern  Agricultural  Works,  and 
one  In  favor  of  the  Sterling  Dynamite  Com- 
pany. Said  debts  are  now  in  the  hands 
of  said  W.  L.  Telford  for  collection,  and  ag- 
gregating $558.42  principal.  I  am  to  have 
charge  of  the  collection  of  said  claims.  And 
I  do  hereby  Indorse  said  account,  and  guar- 
anty payment  of  the  same  within  ninety  days 
from  this  date  to  the  parties  to  whom  they 
are  due,  respectively,  or  their  attorney."  The 
suit  was  brought  after  the  expiration  of  90 
days  from  the  date  of  the  contract,  defendant 
having  failed  and  refused  to  pay  any  of  the 
debts  due  to  plaintiff's  nsees.  PlalntifC  al- 
leged that  defendant  had  had  the  transferred 
accounts  in  his  hands  from  the  date  of  the 
contract  to  the  time  of  bringing  suit,  but  plain- 
tiff did  not  know  how  much,  or  whether  any, 
of  said  accounts  had  been  collected.  By 
amendment  he  alleged  that  the  consideration 
for  defendant  signing  the  paper  sued  on  was 
the  extension  of  time  of  payment  of  the 
claims  of  the  usees  against  the  hardware  com- 
pany, and  the  further  agreement  to  forbear 
from  suing  the  same  for  90  days;  defendant 
being,  at  the  time  of  said  indorsement,  the 
president,  and  one  of  the  principal  stockhold- 
ers, of  the  company.  Defendant  pleaded  that 
no  consideration  passed  to  him  for  executing 
the  contract  sued  on.  He  also  filed  special 
pleas,  to  which  plaintiff  demurred.  The  de- 
murrer was  overruled.  There  was  a  verdict 
for  defendant,  and  plalntUTs  motion  for  a  new 
trial  was  denied.  He  assigns  error  upon  both 
of  these  rulings. 

The  pleas  so  demurred  to  are,  in  brief,  as 
follows:  The  accounts  set  forth  as  being 
guarantied  by  defendant  were  never  really 
transferred  to  him  by  the  hardware  company, 
and  were  nev»  placed  in  his  hands  by  said 
company.  The  only  paper  delivered  to  him 
was  the  written  transfer  before  mentioned, 
and  no  evidence  of  the  indebtedness  of  the 
parties  named  therein  was  ever  in  his  posses- 
sion. Before  the  execution  of  said  paper,  the 
following  named  in  said  list  of  accounts  had 
paid  In  full  all  they  owed  to  the  hardware 
company,  and  said  company  had  no  account 
against  them  (giving  the  names  of  two  of  the 
parties  in  the  list  of  accotmts,  and  the 
amounts  opposite  to  their  names),  and  plain- 
tiff had  no  account  against  them  at  any  time. 
Before  the  execution  of  said  papers,  the  ac- 
counts against  the  following  persons  had  been 
assigned  by  said  company  to  the  State  Bank- 
ing Company  of  Gainesville  (giving  the  names 
and  amounts  of  seven  others  in  the  list),  and 
said  accounts  were  not  then  due  to  the  iiard- 
ware  company,  but  to  the  State  Banking  Com- 
pany, who  had  title  to  the  same;  and  the  ac- 
count of  Brown,  one  of  the  seven,  was  f  10  less 
than  as  stated  In  the  list.  The  acconnt  of 
Sloan,  another  ot  the  seven,  was  not  the  prop- 
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erty  of  the  hardware  company,  bat  was  the 
liroperty  of  the  Brown  Cotton-Gln  Company 
at  the  time  of  the  attempted  transfer;  and  at 
that  time  the  hardware  company  had  no  ac- 
count against  Sloan,  bat,  as  agent  of  the  gin 
company,  sold  to'  Sloan  goods  belonging  to  the 
gin  company,  and  bad  no  aathority  to  transfer 
said  account,  and  no  right  or  title  to  the  same. 
The  only  accounts  the  hardware  company  had 
the  right  to  turn  over  to  defendant,  and  title 
to  which  he  could  hare  transferred  to  plain- 
tiff, were  four'  embraced  in  the  list  (giving 
the  names  and  amounts,  aggregating  $146.87). 
While  the  accounts  have  never  been  In  de- 
fendant's hands,  the  sum  of  f38  has  been  re- 
ceived by  him  on  two  of  the  four  accounts  last 
referred  to,  which  he  Is  ready  to  turn  over  to 
whoever  Is  entitled  to  receive  It  But  he  de- 
nies his  liability  for  the  balance  of  said  ac- 
counts, as  there  was  no  consideration  for  any 
guaranty,  and  for  other  reasons  herein  set 
fwtb;  and  denies  that  he  is  liable  In  this  ac- 
tion for  said  938.  The  entire  consideration 
or  Inducement  for  his  executing  the  contract 
wltli  plaintiff,  and  his  entire  contract  with 
plaintiff  was  founded  upon  a  mistake.  He 
and  plataitlff  honestly  supposed,  at  the  time  of 
making  said  contract,  that  the  parties  whose 
names  are  Included  In  the  list  of  accounts  did 
actually  owe  the  company  the  sums  attached 
to  their  names,  and  that  the  company  had  a 
right  to  transfer  said  accounts  to  defendant, 
and  that  It  did  so;  but  said  accounts  were  ei- 
ther paid  before  said  attempted  transfer,  or 
had  been  previously  assigned  to  other  parties 
by  the  company,  and  it  had  no  right  to  trans- 
fer, and  did  not  In  fact  transfer,  said  ac- 
counts to  defendant,  except  the  four  last  nam- 
ed, and  he  has  never  had  said  accounts  against 
said  persons  In  bis  possession,  and  transferred 
no  title  to  them  to  plaintiff  except  as  to  the 
four  last  mentioned.  At  the  time  he  guar- 
antied the  payment  of  the  certain  accounts  al- 
luded to  In  his  contract  with  plaintiff,  he  and 
plaintiff  supposed  the  principals  and  parties 
alluded  to  as  owing  said  accounts  did  actually 
owe  the  same,  and  were  actually  liable  to 
plaintiff,  or  those  he  represented,  for  the 
amount  of  said  accounts;  but  said  principals, 
or  the  parties  whose  accounts  he  guarantied, 
did  not  at  the  time  owe  to  plaintiff  or  the  par- 
ties he  represented,  and  were  not  liable  to 
plaintiff,  or  those  he  represented,  for  the 
amount  of  said  accounts,  or  any  amount  what- 
ever; and  there  were  no  accounts  against  said 
parties,  except  a«  to  the  four  last  mentioned, 
for  defendant  to  guaranty  the  payment  of. 
The  grounds  of  demurrer  were  that  these 
pleas  set  Cortb  no  legal  defense,  and  that  de- 
fendant was  estopped  to  deny  that  the  ac- 
counts were  valid  claims,  or  bis  right  to  trans- 
fer them.  The  motion  for  new  trial  alleges 
that  the  verdict  Is  contrary  to  law  and  evi- 
dence, and  that  the  court  erred  In  so  charging 
the  jury  as  to  require  that  the  evidence  show 
a  valuable  consideration  for  the  contract,  to 
mabe  It  binding  on  defendant;  plaintiff  con- 
tending tliat,  under  the  facts  appearing,  a  suf- 


ficient consideration  would  be  presumed  la 
law.  Also  that  the  court  charged  that.  If  the 
accounts  mentioned  In  the  contract  sued  on 
were  turned  over  by  the  hardware  company 
to  defendant  as  collateral  security  for  the 
debts  of  the  plaintiff's  usees,  then  defendant 
held  them  as  trustee  for  those  parties;  and.  If 
he  then  turned  the  claims  over  to  them  as  col- 
lateral security  for  their  debts,  that  would  be 
no  sale  of  the  claims  by  him  to  them,  and  be 
would  not  be  estopped  to  deny  that  there  was 
anything  due  on  them;  and  if,  under  these  dr^ 
cumstancee,  he  promised  to  pay  the  claims 
thus  turned  over,  he  would  be  liable  only  as 
surety,  and  thsefore  liable  only  for  tba 
amount  actually  due  on  them.  This  Is  a»- 
signed  as  error  for  want  of  evidence  to  stip- 
port  sacb  charge;  the  same  being,  In  effect. 
In  support  of  defendant's  plea,  when  do  evi- 
dence had  been  Introduced  to  support  It.  It  la 
farther  alleged  that  the  court  erred  hi  refns- 
Ing  to  charge,  as  requested  by  plaintiff,  '*that 
any  person  can  obligate  himself  to  pay  the 
debts  of  another,  provided  the  same  la  In  writ- 
ing"; and  that  "when  any  one  transfers  per- 
sonal property  to  another,  he  warrants  that 
he  has  a  valid  title,  and  right  to  selL"  Plain- 
tiff further  says  that  the  entire  charge  of  the 
court  was  error,  because  It  did  not  construe 
the  contract  except  as  set  forth  In  said  charge 
and  did  not  Instruct  the  Jury  that  undw  the 
admissions  In  defendantfs  plea,  and  the  con- 
tract In  evidence,  they  should  return  a  verdict 
for  the  plaintiff. 

J.  B.  Ostea,  W,  L.  TdfOEd.  and  EL  H.  Dean, 
for  plaintiff  la  error.  Fttiy  &  Gial^  tor  de- 
fendant In  error. 

ATKINSON,  J.  In  ctmsequence  of  the  en- 
gagement of  the  defendant  In  Ua  cSmracter  as 
guarantw,  the  plaintiff  waa  induced  to  extuid 
time  to  the  corporation,  of  which  the  defendant 
was  the  president,  thus  delaying  the  idalntiff 
In  the  iffosecutloa  of  bis  rifftata  against  the  cor- 
poration. This,  of  itself,  waa  a  consideration 
suffident  to  suppcnt  bis  engaganent  aa  goar^ 
antor,  and  to  render  him  liable  iqwn  his  ex- 
press contract,  to  the  extent  of  the  anme  goar- 
antled  by  him,  without  tmpeet  to  the  ultinuue 
liability  to  the  corpcnatlon  of  its  alleged  credr 
Itors.  ^nie  liability  of  the  d^Iendant  ta  ob- 
vious, and,  further  than  la  stated  In  tbe  first 
headnote,  which  precedes  this  opinion,  no  fm^ 
ther  examination  (tf  the  questions  la  neces- 
sary. The  court  erred  In  refnalng  a  new  tilaL 
Judgment  revoaed. 

(N  Oa.  G9S1 
UASSHAIiL  V.  HODOEINS  et  aL 
(Supteuie  Ooort  of  Gewgia.   Nov.  16,  1886.) 
BxBODTioa  Sau— TiTLB  AcquiRBD— IdBK  or  Ss- 

ODRBD  CkBDITOB. 

1.  Where  a  creditor,  whose  debt  waa  secured 
by  a  convej^nce  of  land  under  section  1969  of  the 
Code,  obtained  jndgmeat,  reconveyed  the  land 
to  the  debtor,  and  subscQnently  acgaiesced  in  « 
Bi^le  of  the  land  under  an  execution  In  favor  of 
another  creditor,  and  claimed  the  prooeeds  of  such 
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Mle  Id  the  sberiCf  s  hancls,  the  Uen  of  the  secored 
creditor  sttacbed  to  such  proceedB,  and  the  pnr- 
chaser  at  the  aberUTB  sale  acquired  an  anln- 
cnmbered  title. 

2.  In  a  contest  for  such  proceeds,  arising  upcm 
m  rale  against  the  Hheriff,  the  Uen  at  the  Beeored 
creditor  will  pieTail  over  jaunnenta  rendered  or 
liens  created  in  favor  of  other  creditors  after 
the  maklns  of  the  security  deed. 

3.  The  evidence  in  the  present  case  discloses 
with  certainty  that  the  creditor  secured  by  deed 
mt  the  time  of  recdvlDg  tlie  same  executed  a  hond 
for  reconveyance,  in  accordance  with  the  terms 
of  the  statute;  and,  Irrespective  of  the  questions 
presented  in  the  motion  for  a  new  trial,  that 
creditor  was  manifestly  entitled  to  the  fund  fai 
Hht  aherifPs  luuids. 

(Syllabna  by  the  Court) 

Error  from  snpralor  ooort,  Macuk  eoonty; 

W.  H.  Fish.  Judge. 

Role  by  Thomas  J.  Marshall  against  M.  N. 
EodgUns  and  others  to  determine  the  right 
to  proceeds  of  sale  of  land  on  execution.  Ver- 
dict in  favor  of  Hodgkins,  aud  Marshall  brings 
KTor.  BeverGed. 

Gustln,  Gnenr  &  Hall,  fox  pl^tlff  In  ems. 
Oatts,  Uixon  ft  Oreer,  fi>r  dtf  endant  In  etn»r. 

ATKiysON.  J.  On  the  19th  day  of  Febm- 
IUT>  C.  W.  Reld,  under  a  conveyance 

which  recited  that  It  was  executed  In  accord- 
anee  with  the  terms  of,  and  for  the  purposes 
expressed  In,  section  1969  of  the  Code,  eonveT'- 
ed  certain  pn^rty  to  T.  J.  Marshall,  upon  a 
cnislderation  stated  to  be  fSOO.  This  deed 
was  executed  for  the  purjmae  of  securing  the 
payment  of  two  notes  for  $400  each  due 
Reld  to  Marshall.  On  the  10th  day  of  July, 
1889,  J.  W.  Sheffield  ft  Co.  obtained  a  Judg- 
ment against  Reld  for  the  sum  of  $119,  and 
execution  issued  upon  this  Judgment  on  the 
9tb  day  of  August,  1889.  At  the  June  term, 
1886,  of  the  city  court  of  Macon.  M.  N.  Hodg- 
blns,  cashier,  recovered  a  Jui^ment  against 
Reld  for  the  sum  ot  $300,  besides  Interest,  etc., 
upon  which  an  execution  was  issued  on  the 
18th  day  of  November,  1886.  On  the  26tb  day 
of  November,  1891,  Marshall  reconveyed  to 
Reld  the  land  which  ReAA  had  conveyed  to 
him,  and  the  reconTeyance  was  filed  and  re- 
corded in  the  derk'B  office  of  the  superlw 
court  of  Macon  county  on  the  27th  of  Novem- 
ber, 1891.  On  the  same  day  the  land  was 
levied  upon  by  the  sheriff  of  Macon  coimty. 
On  the  18th  day  of  February,  1892,  the  axeco- 
tlott  hi  favOT  of  J.  W.  Sheffield  &  Co.  was  llbe- 
wlae  levied  upon  the  property  reconveyed,  as 
the  pn^rty  of  Beid,  and  under  this  levy  it 
was  sold  on  the  16th  day  of  November,  1893. 
The  execution  In  favor  of  Hodgblns,  cashier, 
was  never  levied  on  the  land,  and  It  does  not 
appear  from  the  evidence  when  it  was  placed 
in  tbe  sberUT's  hands.  The  money  realized 
from  tbe  sale  of  the  land  In  question  was  held 
up  by  the  sheriff,  and  Thomas  J.  Marshall 
brought  a  rule  against  him  and  claimed  It 
To  this  rule  M.  N.  Hodgklns,  cashier,  and  J. 
W.  Sheffield  &  Co.  were  made  parties  defend- 
ant. Upon  the  trial  of  the  casd,  It  resulted  in 
a  verdict  unda-  which  tbe  fund  realized  from 
Oie  nle  of  tbe  ptoptfty  was  awarded  tD  the 


execution  in  favor  of  Hodgklns,  cashier.  Mar- 
shall, the  movant  In  the  rule,  made  a  motion 
for  a  new  trial  upon  the  general  grounds,  and 
up<m  several  other  special  assignments  of  er- 
ror, which  we  do  not  deem  necessary  here  to 
consider. 

1, 2, 3.  It  la  difficult  for  us  to  conceive,  tm- 
der  the  facta  of  this  case  as  they  appear  in  the 
docnmentazy  evidence,  upon  what  theory  the 
money  realized  tran  the  property  sold  could 
be  appropriated  to  the  payment  of  tbe  execu- 
tion In  favor  ot  Hodgklns.  Any  such  appro- 
priation of  the  money  must  neceasarlly  result 
In  the  Judicial  displacement  of  a  vested  con- 
tract liai.  Before  the  rendition  of  any  (d  the 
judgments  subsequently  recovered  against 
blm,  Reld,  the  defendant  in  execution,  con- 
veyed to  Marshall  tbe  Bwperty  sold,  and  from 
which  the  fund  was  realized  to  secure  the 
payment  of  certain  promissory  notes.  The 
deed  Uadt  recites  that  It  was  executed  In  ac- 
cordance  with  the  provisions  of,  and  for  the 
purposes  expressed  in,  section  1969  of  the 
Code.  There  Is  nothing  to  indicate  that  a  bond 
to  reconvey  was  not  given  by  the  grantee  at 
the  time  of  the  execution  of  tbe  conveyance. 
The  deed  bting  silent  as  to  this  fact,  and  there 
being  no  evld^ice  that  the  bond  was  not  exe- 
cuted, it  will  be  presumed  that  such  a  bond 
was  given.  See  Henry  t.  McAllister,  93  Ga. 
671,  20  B.  B.  68;  Pirkle  v.  Mortgage  Oo.,>  de- 
cided at  the  BCarch  term,  1896,  of  this  court 
This  conveyance,  by  the  very  terms  of  the 
statute  under  which  It  was  executed,  Inrested 
Marshall,  the  creditor,  with  the  complete 
title  to  the  premises;  and  the  only  means  by 
which  he,  or  any  subsequent  creditor  through 
blm,  could  acquire  any  Interest  therdn,  was  to 
pay  the  debt  which  the  deed  was  given  to 
secure.  Until  that  debt  was  paid  the  lien  of 
no  Judgment  rendered  subsequent  to  the  exe- 
cution of  the  deed  would  attach  to  the  prop- 
erty, and  therefore  when  the  grantee  recon- 
veyed  tbe  premises  the  reconveyance  was  snly 
for  the  purpose  of  ^ectuatlng  the  security; 
and  even  after  reconveyance  a  Judgment  lien 
would  not  attach  In  favw  of  any  subsequent 
Judgment  creditor  until  after  the  debt  to  se- 
cure which  the  deed  was  executed  had  been 
fully  satisfied.  It  can  make  no  difference  that 
the  property  was  eventually  hi  ftict  brought 
to  sale  unAex  one  of  the  Junior  executions. 
The  secured  creditor  could  prop^ly  acquiesce 
In  that  sale,  and  allow  the  property  to  be  sold 
BO  tliat  the  purchaser  would  take  a  title  freed 
from  his  lien,  looking  to  the  proceeds  of  the 
sale  for  the  payment  of  his  debt;  and  In  a 
contest  with  creditors  claiming  Judgment  liens 
upon  the  fund  under  Judgments  rendered  sub- 
sequent to  the  execution  the  deed  by  the 
common  debtor  the  Uen  of  tbe  secured  credit- 
or shoufd  prevail  over  such  Judgments.  So 
that,  IrrespectlTe  of  the  other  questions  made 
in  tbe  record,  Marshall,  the  secured  creditor, 
was  manlfestiy  entitled  to  the  fond  In  the 
Bberiirs  luuids;  and  tbe  rerdtet  awarding  it 
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to  tbt  «zecatlMi  la  fkTor  of  Hodi^diu  wu 
contiai7  to  lav,  and  Bboald  taave  bem  set 
aside.  Judgment  rerarsed. 

8IMM0MS.  a  dlaqnallfled  and  not  preald- 
Ing, 


OAmUDTT  et  al.  T.  RBIGSE,  OnUnary. 
(Snpreme  Goort  of  Georgia.   Aug.  iS,  1896.) 
GoARDtAKB— Duties  aks  Liabilitibs  or  Bcbetibs. 

Tlie  sorettes  upon  tbe  bond  of  a  deceased 
guardian  are  liable  to  the  ward  for  all  the  eatate 
of  tlie  ward,  of  whatCTer  nature,  whidi  came,  or 
ought  to  have  come,  into  tiie  guardian's  banda, 
a^for  all  the  profits  thereof  aocraing  while  the 
guardian  was  m  life,  and  which  were  not  ac- 
counted for  by  him.  It  is  not,  howcTer,  Incum- 
bent upon  them,  after  the  gaardlan's  death,  to 
tnke  poasesmon  of  and  presKre  the  ward  a  eatate, 
or  to  manage  It  for  ttie  porpMe  o*  makipg  It 
produce  an  Income  for  his  benefit  These  dnties 
devolTe  npon  tbe  guardian's  suocessor. 

(SyUabOB  br  the  GonrL) 

Brror  from  snperlOT  court,  Hancof^  coimty; 
Seaborn  Beese,  Judge. 

Action  by  T.  h.  Beese,  ordlnaiy.  for  the  use, 
etc^  against  H.  B.  Oarrett  and  othon.  There 
was  i  Judgment  tbr  plaintiff,  and  defendants 
bring  error.  Berersed. 

Jos.  A.  Harley,  for  platntltes  In  error.  T. 
M.  Hunt,  W.  H.  Burwell,  Joa.  Whitehead,  and 
Harrison  ft  Peeples,  tor  def  aidant  In  error. 

ATKINSON,  J.  The  questions  made  In  this 
case  arose  oat  of  an  action  Instituted  by  the 
ordinary,  who  sued,  for  the  use  of  a  guardian, 
certain  persons  and  sureties  upon  tbe  official 
bond  of  the  predecessor  of  the  plaintiff  In  tbe 
guardianship.  It  was  alleged  that  the  former 
guardian  qualified  In  tbe  year  1882;  that  a 
considerable  estate  belonging  to  tbe  ward 
went  into  her  hands,  consisting  of  real  and 
personal  property.  It  was  alleged  that  sbe 
died  intestate,  and  without  accounting  for  the 
estate  of  her  ward.  Suit  was  Innught  against 
tbe  sureties  to  compel  an  accounting.  They 
filed  a  number  of  pleas  denying  liability.  Up- 
on the  trial  of  the  case  the  trial  Judge  charged 
tbe  Jury,  In  effect,  that  tqnn  the  death  of  the 
former  guardian  it  was  the  duty  of  tbe  sure- 
ties upon  her  official  bond  to  take  possei^ion 
of  the  ward's  estate,  and  manage  it  with  the 
same  prudence,  care,  and  diligence  as  the 
guardian  was  required  to  exercise  In  and  about 
the  preservation  of  tbe  property,  and  In  mak- 
ing It  useful  to  the  ward,  as  If  their  principal 
was  in  life  and  still  charged  with  the  per- 
formance of  that  du^;  that  the  sureties  occu- 
pied the  same  position  after  the  death  of  the 
gordlan  aa  tbe  guardian  occupied  during  her 
life,  as  far  as  her  responsibility  and  duty  to 
this  ward  and  this  property  were  concerned. 
The  trial  resulted  In  a  verdict  In  favor  of  tbe 
plaintiff.  A  number  of  enraa  were  alleged 
to  have  been  committed. 

Guardianship  Is  a  personal  trust  Among 
otho:  dnties  Imixwed  1^  law  i^n  guardians  Is 
tbe  careful  and  prudent  managemoit  of  tbe 


-ward*!  eatate.  Tlds  taiTolTeB  tbe  exercise  of 
at  least  ordinary  and  reasonable  care  In  mak- 
ing tbe  pn^;»erty  of  the  ward  productlTe.  The 
duty  tbns  Imposed  optm  the  guardian  la  a  per- 
wmal  one,  which  cannot  be  delegated,  and  for 
tiie  performance  of  -which  not  only  he,  bnt  his 
Burettes,  are  answerable.  The  guardianship, 
however,  termlnatea  with  the  death  of  the 
guardian.  Tbe  datr  to  account  of  and  con^ 
cemlng  hla  trust  continuea,  and  the  sureties 
can  discharge  tiiemselres  only  by  showing 
that.  In  accordance  with  the  terma  of  hla  btnid, 
the  principal,  during  the  time  tlie  estate  vaa 
committed  to  ht^  care,  has  faithfully  admin- 
istered tlie  tmst  If  he  were  guilty  of  no 
negligence  and  no  defitolt  In  and  about  the 
management  of  the  property  of  his  ward  re- 
sulting In  loss  during  his  life,  they  would 
not  be  answerable.  They  are,  howerer. 
botmd  to  answer  tbr  bis  manageniait  of  Ote  es- 
tate up  to  tlie  time  of  bis  deatii,  and  to  ac- 
count, when  called  vjBoa  to  do  m,  tor  the 
estate  according  to  Its  value  at  tbat  tlnu^  and 
as  well  for  any  damages  resulting  to  tbe  ward 
or  his  eetete  In  consequence  of  the  Inqnovl- 
dent  or  Improper  maaagonait  ct  Us  prai^ 
erty  during  the  lifetime  of  the  guardian.  We 
know  of  no  law  whicb  would  gtra  Hum  tbm 
right  to  take  possesston  tbe  estate  ct  tbe 
ward  upon  the  death  of  tl>a  guardian.  Tbtv 
are  not  intrusted  by  law  with  the  adminiatra* 
tlon  of  tbat  estete. .  Tbey  have  not  taken  Oie 
oath  required  1^  law  of  guardiana,  and  are 
therefore,  under  the  law,  not  competent  to 
enter  upon  the  discharge  of  the  dnttea  of 
guardians.  It  the  law  tlMO  eonttts  1^foa 
tbem  no  rl^  to  setae  tbe  estate  and  ^ooeed 
to  admlnlstpr  II;  It  certainly  can  Impose  v^on 
tbem  no  dnt7  to  do  It;  and,  if  no  duty  waa 
imposed  upon  them,  they  are  not  answerable 
In  law  for  a  failure  to  pof  orm  sncdi  snppooed 
du^.  Under  tbe  view  we  take  of  the  law. 
the  Instruction  ot  the  trial  Judge  which  la  com- 
plained of  was  erroneous;  tor,  vatder  that  Ixt- 
Btruction,  however  faithful  the  guardian  might 
have  been  during  his  lifetime,  and  however 
accurately  be  may  have  acconnted  <rf  and  coo- 
cemlng  hla  trust,  these  sureties  could  not  be 
relieved  unless  they  showed  to  tbe  satisfaction 
of  the  Jury  tbat  they  bad  taken  charge  of  the 
estete  otter  the  death  ct  the  gnanUan,  and  ad- 
ministered It  for  the  benefit  of  the  ward,  aa 
the  guardian  would  have  been  required  to 
have  dcme  had  he  been  still  in  life.  Under 
such  instmctlona.  It  was  scarcely  poaslble  for 
the  Jury  to  have  arrived  at  a  correct  ctmdir 
sion  In  the  caae,  and  tbe  trial  Judge  abcHild 
have  granted  a  new  triaL  Judgment  ramt» 
ed. 


(N  Oa.  7«) 

WINDSOR  et  al.  v.  DBL  BONDIO. 
(Supreme  Ocnurt  of  Cteorgla.   Nov.  2S,  1896.) 

Bdukos  ok  Bvroaicca-OrrBS  w  Fsova— 

Appbal. 

1.  A  party  who  complains  of  the  refection  of 
the  evidence  most  Aow,  not  only  what  evidence 
was  offsied,  bat  lliat  its  lejeetion.  was  harmfnU. 
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ITierefore,  If,  In  tiw  trial  of  an  action  for  dam- 
ages for  an  aUesed  nondelirery  of  gooda  aold. 
the  plaintiff  propoaea  to  proTe.  bj  a  wltneaa  declT- 
Ing  DM  information  from  market  report!  and  the 
Ilka,  the  market  TaliM  of  the  goods  purchased 
by  him.  bat  does  not  state  that  the  teItw  expected 
to  be  proTen  was  greater  than  the  purchase  price 
according  to  the  contract,  rejecting  the  testimonr 
aa  to  Tuaft  was  not  cause  tot  a  new  trial.  While 
it  was  oon^etent  to  proTS  the  same  bf  the 
means  pn>p(»ed,  it  does  not  afflrmatiT^  appear 
that  the  testimony  offered.  If  admitted,  would 
hare  been  helpful  to  the  plaintiff. 

2.  Bxcept  aa  to  the  matter  dealt  vriUi  abore, 
the  record  does  not  properlr  present  any  tiueation 
of  law  for  determination  oy  tUa  oourt,  and  the 
Terdlct,  under  the  eridence  Introduced,  waa  rif^t. 

(Syllabns  by  the  Coirt) 

Error  from  superlqr  court,  SuDter  county; 
W.  H.  Fish,  Judg& 

Action  by  Wlndaor,  Whitley,  Hudson  ft  Bro. 
against  B.  F.  Del  Bondla  Judgment  tor  de> 
Cendant,  and  plalntifCa  tHtog  error.  Affirmed. 

J.  A  D.  Bhlpp  and  J.  F.  Watoon,  for  plaln- 
US  tn  enor.  OlaAa  ft  EfoopM,  Cor  defendant 

ATEIMSON.  J.  The  aneattona  made  m  thla 
caao  anae  npon  thft  followlns  atate  of  fiusta: 
WIndaor,  Whltler,  Hndeon  A  Bio.  sued  Del 
Bondlo  for  damagea  which  they  alleged  they 
austalned  by  reaaon  of  his  failure  to  comply 
with  a  contract  which  they  alleged  he  had 
made  with  them.  PlalntUb  contended  that 
they  porchaBed  from  a  broker  in  Amerlcui 
CByid),  who  waa  selling  rice  for  the  defendant 
tai  Nerw  Orleans,  BO  sat^  of  rice,  6,000  pounds, 
of  a  certain  qnalttr,  '*0.  0.  head  tlce,"  and 
tlmt  iF**"v*°'**  Called  to  conqply  with  the  con*' 
tract  made  with  them  by  Byxd,  who  was  act- 
ing fyic  hbn..  Defendant  contended  that  he 
com^led  WiUi  his  contract;  that  he  sold  plaln- 
tiiEs  60  sacks  of  0<  O.  head  zlee,  and  Bhltved 
tiiem  that  kind  of  rlca;  that  Bjxd  oidr  had 
anOurlty  to  adl  plalnttffB  that  Und  of  rice  at 
SMt  canta  a  pound,  and  tiiat  ByiA  mM  that 
Und  of  rloe^  and  ttmt  be  (defendant)  shipped 
plaintiffs  ttiBt  kind  of  rice,  and  they  dedln- 
jed  to  take  It;  that  if  Byxd  dwwed  plaln- 
tUfa  a  samide  of  a  better  quality  of  rice, 
and  add  ttiem  O.  Q.  bead  rice  by-tbat  sort 
of  a  sample,  ByM  had  no  authority  from 
tarn  to  do  aoy  neb  tiling,  etc.  There  was  a 
▼erdlct  for  defendant,  and  ^aiutHTs  moved 
for  a  new  trial.  The  motion  was  orerroled, 
and  the  plalntlffiB  erc^ited.  The  motion  was 
npon  the  general  grounds.  Farther,  because 
ttae  conrt  erred  bi  not  allowing  a  R.  Whitley 
to  testify,  orer  objection  of  defoidanlfs  conn- 
ad,  what  the  price  of  rice  was  on  tito  7th  asay 
of  February.  1894.  In  the  city  of  New  Orieans, 
on  tiie  ground  Unt  be  oonld  not  state  what 
ttie  price  was,  when  hm  stated  that  he  could 
only  testify  on  the  sttl^ect  frmn  what  he 
beard  othere  say.  and  from' talking  with  drum-' 
men  and  brokers  of  New  Orleans,  and  what 
knowledge  he  dotved  froto  price  lists,  etc., 
that  were  furnished  him  from  dealers  In  the 
city  of  Now  Orleans  on  the  said  date.  In  a 
note  to  this  ground' tite  comt  states:  "Tba 
wltneoB  Whitley  stated  that  be  bad  nd  person- 


al knowledge  tit  tiie  maAet  price  or  rnlue  of 
rice  In  New  Orieans  on  the  7tb  of  February, 
18M;  Uiat  an  be  knew  <tf  It  he  got  from  what 
others,  such  as  drommen  and  brokers,  said,  and 
what  be  1^  detlTed  from  price  lists.  No  price 
Uate  wa<e  offered  or  produced.  ■  Objeeti<m  was 
made  hy  dtf enOanfS  counsd  tiie  ground  of 
hearsay,  and  sustained."  Further,  because  the 
coort  erred  in  refusing  to  giro  tiie  following 
dttrge,  fts  requested  by  plalntlBh:  ■'And  that 
Xdaintlffs  In  said  case  were  entitled  to  the  ben- 
efit of  a  good  trade^  If  they  had  one,  and,  tt 
tbey  boi4^t  tiierice  at  a  less  price  than  It  waa 
mtOt  In  tiie  dty  at  Kvtf  Orieans  vihm  tttey 
pnrdiaaed  It;  defendant  was  bound  to  ddlver 
said  rice  accwdlng  to  contract,  though  said 
plaintiffs  pnrdiased  It  ft  a  less  price  tban  tbe 
tmeTalne."  As  to  this  gronad  the  comt  states 
In  a  note  to  the  motion:  "Tbe  request  to 
charge,  as  stated  abore^  was  not  requested,  bat 
the  request  that  was  really  made,  and  made 
In  writing,  was  as  follows:  The  damages 
would  be  difference  between  stipulated  price 
and  actual  value  <tf  ricfc  Tbe  stipulated  price, 
If  bdow  market  ralne,  parties  would  still  be 
bound  by  ft'  This  charge  was  refused  be- 
cabse.  In  opinion  of  the  court  It  bad  been  sub- 
stantially glren."  Upon  tbe  fiUng  of  the  bill 
of  exceptions,  which  occurred  Some  eight 
months  after  the  trial,  error  waa  assigned 
upon  tiie  failure  of  the  conrt  to  glre  In  charge 
certain  legal  principles  to  the  Jury. 

1.  The  only  question  seriously  iwessed  upon 
the  attention  of  the  court  here  was  as  to  tbe 
error  complained  of  tn  tiie  first  special  assign- 
ment of  error  set  out  In  the  motion  tor  new 
triaL  This  related  to  the  rejection  of  cwtaln 
oTldenee  by  whlcb  it  was  sought  to  esteUlsh 
the  price  of  rice  In  tbe  dty  of  New  Orieans 
on  a  given  day  by  reference  to  price  Ihite.  and 
the  stetemente  of  drummers,  brokecs,  and  oth- 
er persona  who  were  engaged  in  that  business. 
The  witness  proposed  to  speak,  not  of  his  own 
knowledge,  but  upon  InfiumatkHi  derived  from 
sources  such  aa  are  above  enmnerated.  It 
nowhere  appears  that  he  expected  to  prove 
that  tbe  ^ce  of  rice  In  that  dty  on  tbe  day 
named  was  greater  than  the  purchase  price  ac- 
cording to  the-  contract.  The  trial  Judge  ex- 
cluded the  evldcaioe  upon  tbe  special  ground 
that  it  was  heuaay,  aqd  we  think  that  ttw 
reason  assigned  for  the  axdaslon  of  tbe  evi- 
dence was  onmeone.  It  has  been  expressly 
ruled  bj  this  court  In  tbe  case  of  BaHroad  €!o. 
T.  SfceUie^  86  Oa.  ese,  12  a  BL  1017,  that  a 
person  who  waa  familiar  with  the  prlcea  of 
merchandise  In  a  distant  place,  In  consequence 
of  his  having  received  daUy  qnotatioas,  circu- 
lars, accounts  of  sales  ot  friilts,  and  the  like, 
could  testify  from  sudi  Information  aa  to  the 
market  pricei  This  rullDg  Is  wdl  sustained, 
not  only  by  tbe  reasoning  of  the  present  chief 
justice  bi  that  case,  but  by  authorities  which 
be  dtes  tn  support  of  that  opinion,  and  as  well 
by  several  cases  decided  by  the  supreme  court 
of  Nortik  Oanllna.  flee  Snttte  v.  Falls.  4  8. 
a.  641;  Falriey  v.  Smttb,  87  N.  0.  867;  Smltii 
T.  Railroad  Oo.,  68  M.  a  107.  WedowtthlnlL 
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lioweTer,  that  the  exception  taken  presents 
such  an  assignment  of  oror  as  wiU  authorize 
this  court  to  reverse  the  judgment.  It  does 
not  appear  from  the  record  that,  If  the  ques- 
tion had  been  answered,  the  witness  would 
have  testified  to  a  relevant  fact.  "Be  might 
have  testified  that  the  price  of  rice  In  the  clt7 
of  New  Orleans  on  the  day  stated  was  less 
than  that  named  In  the  contract  between  the 
parties,  and  In  that  event  the  testimony  would 
have  been  wholly  Irrelevant,  In  so  far  as  the 
Interest  of  the  plaintlffiB  was  concerned.  It  Is 
well  settled  that  one  who  alleges  error  npon 
the  trial  of  a  case  must  prove  It,  and.  In  or- 
der to  prove  the  error  assigned  In  this  case, 
It  was  necessary  to  have  shown  that  the  rourt 
excluded  Improperly  relevant  testimony,  and 
for  the  leasoDS  above  indicated  this  does  not 
appear. 

2.  None  of  the  other  assignments  of  error 
present  qneedons  which  can  be  considered 
here.  The  exception  to  the  refusal  of  the  trial 
Judge  to  charge  as  stated  In  the  motion  for 
new  trial  Is  not  verified.  The  assignments  up- 
on the  failure  of  the  judge  to  charge  as  set 
forth  In  the  bill  of  exceptions,  not  being  a  part 
of  the  motion  for  new  trial,  were  not  certified 
within  the  time  required  by  law.  The  evl< 
dence,  as  it  cornea  to  tu,  certified  in  the  rec- 
ord, fully  sapports  the  verdict  In  favor  of  the 
defendant,  there  being  no  evidence  showing 
the  value  of  rice  in  the  city  of  New  Orleans 
upon  the  date  of  the  alleged  purchase,  and 
the  trial  judge  did  not  en  In  refnslng  a  new 
trlaL  Judgment  afBrmed. 


(W  Os.  768) 

ALLEN  T.  MIDDLETON. 
(Supreme  Court  of  Georgia.    Nov.  23,  1896.) 
FiKAL  pROOBas—LBviBs— Claims  bt  Thikd  Pbk- 
aoxs. 

1.  An  execation  Issued  upon  the  foreclosure, 
regular  in  all  respects,  of  a  laborer's  lien,  is,  as 
to  a  claimant  of  property  levied  on  thereunder, 
final  process ;  and,  upon  the  trial  of  a  claim  case 
arising  upon  the  levy  of  such  an  execution,  it 
is  not  necessary  for  the  plaintiff  to  prove  eiuer 
file  amount  of  his  debt  or  the  existence  of  his 
lien. 

2.  niere  was  snfDdent  erldenoe  to  sustain  the 
Todic^  and,  the  trial  Judge  being  satisfied  with 
ft,  this  conrt  will  not  InterfWe. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Stewart  county; 
W.  H.  Fish,  Judge. 

An  execution  In  favor  of  W.  A.  Mlddleton 
against  Reuben  Middletcm.  was  levied  on  per^ 
sonalty  claimed  by  Rufus  Allen.  There  was 
a  Judgment  for  plaintiff,  and  dalmaiut  brings 
error.  Affirmed. 

The  following  Is  the  official  report: 
A  laborer's  lien  fi.  fa.  in  favor  of  W.  A.  Mld- 
dleton against  Beuben  Mlddleton  was  levied 
upon  certain  personalty  which  was  claimed  by 
Rnf  us  Allen.  There  was  a  verdict  finding  the 
property  levied  on  subject  Claimant's  mo- 
tion for  a  new  trial  was  overruled,  and  he  ex- 
cepted. The  motion  was  upon  the  general 
groonds  that  tbe  veEdlct  was  contrary  to  law, 


evidence,  etc.  Further,  because  the  court 
en-ed  In  refusing  to  charge  the  following  writ- 
ten request:  "It  Is  necessary  for  the  plaintiff 
to  show  that  his  contract  of  labor  was  per- 
formed and  completed,  and  that  after  that 
time  he  had  made  demand  upon  the  party  for 
whom  the  work  was  done,  and  this  demand. 
In  order  to  set  np  a  lien  against  a  purchaser, 
must  have  been  made  before  the  purchase." 
Furtb^,  because  the  court  erred  In  charging: 
"In  [this]  case  It  was  not  necessary  tor  the 
plaintiff  to  make  any  demand  npon  the  de- 
fendant, In  order  to  defeat  tbe  claimant's  right, 
provided  the  claimant  Was  put  npon  notice  of 
the  lien."  As  to  this  ground  the  court  states 
that  It  is  not  approved,  except  as  thus  quali- 
fied: The  court  charged  the  jnry  that  Uie  exe- 
cution issued  upon  the  foreclosure  of  tbe  la- 
borer's Uen  was  final  process,  unless  met  by 
conntOT  affidavit  and  there  was  no  counter 
affidavit  In  this  case;  that,  therefore,  it  was 
not  necessary  for  the  plaintiff  to  prove  In  this 
case  that  he  bad  made  a  demand  upon  the  de- 
fendant; that,  if  dalmant  had  notice  of  plain- 
tiff's  lien  at  the  time  daimant  purchased  the 
crop,  then  tbe  jury  would  be  authorized  to 
find  the  property  subject  but,  if  daimant  was 
a  bona  fide  purchaser  without  notice,  he  would 
be  protected,  and  they  should  find  the  prop- 
erty not  subject 

Clarke  A  Hooper,  tor  plaintiff  In  error.  & 
P.  Watts,  for  defendant  In  error. 

ATKINSON,  J.  By  the  act  of  1873  It  Is  pro- 
vided '*that  laborers  shall  have  a  general  lien 
npon  the  property  of  their  employers,  liable  to 
levy  and  sale,  for  their  labor,  which  is  hereby 
declared  to  be  superior  to  all  otbei-  liens,  ex- 
cept liens  for  taxes,  the  special  lien  of  land- 
lords on  yearly  crops,  and  such  other  liens  as 
are  hereinafter  declared  superior  to  them. 
Laborers  shall  also  have  a  special  Uen  on  ttie 
products  of  their  labor  superior  to  all  other 
liens,  except  liens  for  taxes,  and  special  liens 
of  landlords  on  yearly  crops,  to  which  they 
shall  be  inferior.  Liens  of  laborers  shaH  arise 
npon  the  completion  of  their  contract  of  labor, 
but  shall  not  exist  against  bona  fide  purchas- 
ers without  notice,  nntU  tbe  same  are  reduced 
to  execution,  and  levied  by  an  officer."  See 
Code,  SI  1974r-197&  Code,  S  1981  (3)  provides 
tw  tbe  enforcement  of  Uens  on  personalty  as 
follows:  "The  person  prosecuting  such  Uen,  fa- 
ther for  himself  or  as  guardian,  administrator, 
executor  or  trustee,  most  by  himself,  agent 
or  attorney,  make  affidavit  before  a  judge  ot 
the  superior  court,  or  the  ordinary  of  the  coun- 
ty In  which  the  personal  property  may  be,  or 
tbe  defendant  may  reside,  aboiTlng  all  the 
facts  necessary  to  constitute  a  Uen  under  this 
Code,  and  the  amoont  claimed  to  be  due.  If 
the  amount  claimed  is  under  one  hundred  dol- 
lars, the  application  may  be  made  to  a  Justice 
of  tbe  peace,  who  may  take  all  tbe  other  steps 
hereinafter  prescribed,  as  in  other  cases  in  hie 
conrt.  Upon  socb  affidavit  being  filed.  If  l>e- 
fore  a  Judge  of  tlie  wasfVixa  CQQrt,  or  tin  (wdl* 
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naiy,  with  tbe  derk  of  ttw  sqperlw  court  of 
said  coniit7.  It  shall  be  tbe  duty  of  tbe  clerk 
to  inoe  an  execiitlon  Instanter  agalnet  the 
jwnon  owlnff  the  debt,  and  also  against  tiie 
property  on  whltb  the  lien  Is  dalmed,  or  which 
is  rahject  to  said  Hen,  for  the  amount  awom 
to  and  tbe  costs,  which  execution,  wbm  Issued, 
Shan  be  levied  by  any  abaUt  of  this  state,  or 
balllfl,  if  the  amoont  be  less  than  one  hundred 
dollars,"  etc.  In  the  same  seetloa  (subdivi- 
sion 4)  It  la  provided  that  'if  the  person  de- 
fmdant  In  ancb  execution,  or  any  creditor  of 
SQcb  defendant,  contests  tbe  amount  or  Jus- 
tice of  tbe  daim,  or  tbe  existence  of  such  Uen, 
he  may  file  bis  affidavit  of  tbe  fact,  setting 
f  tbe  ground  of  sudk  denial,  wblcb  affida- 
davit  sbsll  form  an  Issue  to  be  returned  to  tbe 
court  and  tried  aa  other  causes."  In  the  pres- 
ent case  neither  the  defendant,  Reuben  Mid- 
dleton,  nor  any  creditor  of  bis,  filed  a  counter 
affidavit  contesting  the  justice  <tf  tbe  plain- 
tiff's daim,  or  tbe  existence  of  bis  Uen.  They 
axe  the  only  posons  anthorlaed  by  law  to  raise 
Ibis  issue.  It  therefore  results  that,  under 
the  tUrd  snbdlTlsion  of  the  section  of  the  Oode 
above  quoted,  an  execution  Issued  iqwn  the 
foTecloBUt^  regular  In  all  respects,  of  a  la- 
borer's Uen,  Is,  as  to  a  claimant  of  propert; 
levied  on  therennder,  final  process;  for  It  ex- 
pressly provides  that  the  cleric  of  the  superior 
court,  or  Justice  of  tbe  peace.  If  In  bis  court, 
issue  aa  execution  Instanter,  etc.  No  counter 
affidavit  was  filed  as  provided  by  law.  and 
hence,  upon  tbe  trial  a  dalm  case  arising 
upon  the  levy  ot  such  an  aecntlon.  It  is  not 
necessary  for  the  plaintiff  to  prove  either  the 
amount  of  bis  debt  or  the  existence  <tf  his  UesL 
2.  The  question  as  to  whefber  or  not  claim- 
ant had  notice  of  tbe  existence  of  plaintiff's 
lien  at  the  time  be  purchased  the  crop  was 
pnr^  one  of  fact,  and  bence  ex<dU8lvely  with- 
in the  province  of  tbe  Jury.  Tbe  court  bavlng 
proper^  Instructed  the  Jury,  there  being  suffl- 
dent  evidence  to  sustain  the  verdict,  and  the 
trial  Judge  being  satisfied  with  It,  this  court 
win  not  interfere.   Judgment  afflnned. 


(109  Oa.  678) 

JOINBB  et  at  V.  ORAGB. 
(Sivreme  Oonit  of  Oengla.  July  8,  1887.) 

iKSTRtrCTIOKS— HaBKLSBS  EbHOS. 

Whether  the  conrt  committed  error,  b  its 
charge  to  tiie  jury  or  not,  tbe  errors  alleged  to 
have  been  committed.  In  view  of  the  eTidence. 
which  demanded  the  verfflet  for  the  plaintiff, 
were  harmJeBs,  and  the  court  did  not  err  In  re- 
foidng  a  new  trial. 

(Byllabns  hj  the  Court) 

Bnw  from  superior  court,  Pulaski  county;  O. 
a  Smith,  Judge. 

Actitm  by  W.  J.  Orace  agatawt  W.  L.  Joiner 
and  others.  There  was  a  Jodgnmit  for  plaln- 
ttcr,  and  defendants  Mng  error.  Affirmed. 

J.  H.  Bfartln,  tar  plaintiffs  In  esrw.  Ander* 
SOD,  Anderson  &  Grace  and  Robt  Hodges,  for 
^etemOmxA  in  error. 

PBB  CURIAM.  Judgment  afflmwci. 
27  B.B.-48 


(W  aa.  738} 
LDONARD  T.  PIIxKINTON. 

(BupTHne  Court  ot  Georgia.    Nov.  28,  1896.) 

Taxation— Wild  Lakdb—Exbcdtion— Recitals— 
SurrioiKNCT. 

1.  The  power  of  the  tax  coUectors  of  thia  atate 
to  issue  ezecntions  against  wild  and  unimproved 
lands  iKcauae  of  the  uonpeymeot  of  taxes  due 
tbereon  by  the  owner  Is  dependent  upon  a  non- 
return of  such  lands  for  taxes  by  the  latter;  and 
it  Is  Iheratoie  essential  to  tbe  exorcise  of  this 
power,  and  to  the  vaUdHy  of  the  tlUe  of  a 
purduaer  of  sndi  land,  aogoired  at  a  sale  made 
under  and  by  virtue  of  an  execution  so  lasned, 
that  it  appear  from  the  redtals  in  the  execution 
not  only  that  tbe  land  against  which  the  same 
was  Issued  waa  wild  and  nnlnqwoTed,  but  that  it 
was  likewise  not  retomed  for  taxes  by  the  owner. 

2.  A  paper  purporting  to  be  a  tax  execntlon,  ad- 
dressed to  the  sheriffs  of  this  state,  and  directing 
"that  of  the  goods  and  diattels,  lands  and  tene- 
ments," of  a  specified  lot  of  land  (which,  though 
in  fact  wild,  was  not  so  described  in  the  paper), 
they  cause  to  be  made  stated  soms  "doe  by  him 
for  his"  state  and  county  taxes  for  a  named  year, 
was  not  a  legal  execntioD  against  any  defaiuting 
taquyer,  because  none  was  named;  nor  was  It 
a  l^al  execution  against  the  land  descrn>ed,  for 
even  If,  in  spite  of  the  looseness  of  its  phrase- 
ology, it  could  otheiwise  be  so  regarded.  It  was 
fatally  defective,  in  that  it  did  not  redte  that  the 
land  was  wild,  or  that  it  had  not  been  returned 
for  taxes,  or  that  any  taxes  were  due  thereon, 
or  set  forth  any  facts  aothorising  the  issuing  of 
a  tax  execution  against  the  property  In  rem. 

(Syllabus  by  the  Court) 

Brror  from  superior  court.  Dooly  coimty;  W. 
H.  FlBb,  Judge. 

Action  by  D.  B.  Leonard  against  B.  8.  PU- 
klnton.  There  was  Judgment  tbr  defendant, 
and  plaintiff  brings  oror.  Affirmed. 

Busbee,  Oum  &  Busbee^  for  plaintiff  in  «> 
ror.   J.  H.  Martin,  fbr  defendant  In  emv. 

ATKINSON,  J.  D.  B.  Leonard  brought  his 
action  against  B.  8.  PUklnton  for  trespass,  re- 
covery of  land,  cancellation  of  deeds.  Injunc- 
tion, etc.  The  land  In  dispute  was  lots  157 
and  158  In  the  Sixth  district  of  Dooly  county. 
Upon  tbe  trial  plaintiff  Introduced  the  wild 
land  tax  digest  for  the  yean  188*  and  188S, 
which  showed  that  said  lots  bad  not  been  re- 
turned for  taxes  for  either  of  those  years. 
The  Instrument  under  which  plaintiff  claims 
tbe  land  In  controversy  is  a  deed  from  tbe 
sheriff  of  Dooly  coun^  to  n^mapif,  dated  April  ■ 
11, 1887.  which  recited  that  on  June  28,  1886, 
the  sheriff  levied  a  certain  tax  fl.  fa.  against  a 
certain  lot  of  wild  land,  No.  Iff7,  In  tbe  Sixth 
district  of  Dooley  county,  issued  by  the  tax 
collector  of  said  county  for  taxes  due  upon 
said  lot  for  state  and  county  purposes  for  the 
year  1885;  that  tbe  lot  of  land  waa  duly  ad- 
vertlsed  In  the  manner  and  for  the  time  ive- 
scrlbed  by  law  In  tbe  Dooly  Vindicator,  a 
newspaper  published  In  the  town  of  Vlraina 
and  county  of  Dooly,  said  paper  being  the  offl- 
dal  organ  of  aald  sheriff,  and  afterwards,  to 
wit,  on  the  6th  day  of  April,  1887.  tbe  same 
being  the  first  Tuesday  In  the  montii  of  April, 
1887,  did  expose  said  property  for  sale  at  tbe 
court  house  door  in  Yieana,  the  county  site 
ti  said  county,  between  the  lesal/iioursxdLi . 
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sale,  onte  said  levy  and  adrertlMmcmt  afore- 
said, and  did  adl  said  pioi>ert7  so  levied  on  to 
sidd  D.  B.  Leonard,  tie  being  tbe  highest  and 
beat  bidder,  at  and  for  the  sum  of  |50.  '  Also, 
a  sherllTa  deed  identical  with  the  deed  last 
deacrlbed,  exc^t  that  It  conrered  lot  169  to* 
stead  of  lot  157,  and  tbe  ccmaideratton  waa 
$105  instead  of  An  exact  coi^  of  the  11. 
fa.  referred  to  In  aald  Bherurs  deed,  and  whldi 
together  thoewlth  was  offered  in  evidence  1^ 
tbe  plaintiff,  Is  aa  follows: 

"State  of  Qeorgla,  Dooly  connty.  To  fln 
ShttUb  of  tUa  State:  Ton  ate  hereto  com- 
manded that  of  the  goods  and  chattels,  lands 
and  tenements,  of  lot  of  land  1S7,  6Qi  Dlst 
DoQiy  county,  Qeorgla,  yon  cause  to  be  made 

the  smn  of  dollars  and  serenty  cents, 

due  hy  him  fbr  his  state  taxes  for  the  year 
1885,  and  the  further  sum  of  — —  dollars  and 
eighty  cents,  due  by  him  t<a  Us  county  taxes 

for  the  year  1885,  and  the  sum  of   dol- 

lazB  and  fifty  cents  for  costs  of  fl.  fa.,  and 
have  you  promptly  the  said  sums  of  money  to 
be  paid  to  na  nptm  ooDectlon  thereof,  ta  be 
rendered  to  the  said  state  and  county,  the 
principal  and  ooste  aforesaid,  and  have  you 
then  and  there  tiUs  writ  Given  under  my 
hand  and  seal  this  23d  day  of  June,  1886. 
[Signed]  John  H.  Woodward,  Tax  Collector 
for  DoOy  Ckranty,  6a."  - 

This  paper  had  the  following  entries  there- 
on: 

"Georgia,  Dooly  Oounty.  I  have  Oils  day 
levied  the  within  tax  fl.  fa.  on  lot  of  land 
number  157  tai  the  6th  land  district  of  said 
county,  fbr  state  and  county  taxes  for  tbe  year 
1885.  This  June  29th,  1886.  [Signed]  Kns- 
sell  Kellam,  Sheriff  D.  Co..  Oa. 

"Beoorded  on  page  421,  Book  U,  April  12th. 
188D.  [Signed)  Z.  T.  Pramy,  a  S.  0.  Dooly 
Co.,  Ga." 

Plaintiff  aim  offered  ta  evidence  a  paper 
which  was  an  exact  copy  of  the  one  neit 
above  described,  with  the  exception  that  it 
was  issued  against  lot  15^  Instead  of  lot 
157;  the  levy  being  Idoitlcal,  but  s^arate, 
and  the  record  thereof  being  on  pages  418  and 
419  of  the  same  book  of  records.  To  tbe  in- 
troduction of  said  deeds  and  fl.  fas.  counsel 
toe  defendant  bbjected  upon  the  ground  that 
the  fl.  faa.  wero  void,  for  the  reason  that  th^ 
should  have  shown  on  thdr  face  that  the 
lands  wen  unretnmed  .wild  lands,  and  that 
said  deeds  should  have  shown  that  the  lots 
wen  offered  in  parcels  before  the  wh(de  lot 
was  sold.  Tbe  court  below  sustained  tbe  ob- 
jection, excluded  both  the  deeds  and  execu- 
tl«u  <rfliered,  and,  upon  motion  of  counsel  for 
defendant;  granted  a  nonsuit,  to  which  ruling 
plaintiff  excepts. 

1.  The  right  of  the  plaintiff  to  maintain  tiila 
action  is  dQ>end«it  upon  the  validity  of  his 
claim  to  the  land  ta  cmtrover^.  It  Is  an  es- 
tabUshed  principle  of  law  that  tbe  legaUty  of  a 
tax  execution  under  wblcb  a  sale  of  land  Is' 
made  Is  essential  to  the  validity  of  the  title  of 
a  purchaser  at  sntih  land  tliereunder.  Blftek; 
ta  Us  work  «n  Tax  Titles  (section  154),  lays' 


down  tbe  g«ural  mis  to  be^  "^Cha  tlfls  to  be 
acquired  under  statutes  authorising  tbe  sale 
of  land  tar  taxes  miNt  be  regarded  aa  atzlctl 
Juris,  and  whoever  sets  up  a  tax  title  must 
show  that  all  the  requirements  of  tbe  law 
have  been  complied  with."  In  this  case. 
ther^oT^  It  wHI  <mly  be'neceBsaxT  fi»  os  to 
taqulre  aa  to  whether  or  not  Uie  fl.  fa.  refer- 
red to  ta  the  sheriff's  deed,  and  notw  under 
consldemtlon,  was  regular  and  legal,  and  in 
strict  ^wnpHjiTi^i^  viui  the  statute  anthmis- 
lug  Its  Issuance.  Code,  1 874b,  pnrridea,  that 
"any  wild  lands  not  given  ta  for  taxes  ta  tbe 
county  ta  which  taey  may  be.  shaU  be  sub- 
ject to  double  tax,  aa  other  ^operty,  and  It 
shall  be  the  duty  of  the  recover  ot  tax  re- 
turns, when  taxes  are  not  paid  In  the  time  pro- 
vided by  law,  to  tasne  executions  ■g"<"«*'  aald 
wild  land,  and  after  doe  adverUsemoit,  as 
now  prescribed  1^  law,  to  sell  said  lands  for 
payment  of  taxes,'*  etc  By  the  act  ot  1882 
(Acta  1882,  p.  47>  this  section  of  Oie  Code 
was  amended  by  striking  the  words  "reetfrer 
of  tax  returns,"  and  Insotlng  ta  lieu  Uieretrf 
the  words  "tax  ocdiector,**  so  that  said  aeetlon. 
aa  amended,  reads  as  follows:  "Any  wild 
lands  not  given  ta  for  taxes  ta  the  eonaty  in 
wblcb  th^  may  be  ahall  be  subject  to  double 
tax' as  other  property,  and  it  shall  be  tbe  duty 
of  tae  tax  cpUatitor,'  when  taxes  are  not  paM 
ta  tbe  time  presolbed  bf  l&w,  to  Issue  execo- 
tlon  against  aald  wild  lands,  and  after  due 
advotisement,  aa  now  prescribed  by  law,  to 
sell  said  land  for  payment  of  taxes.**  From 
this  statute  It  will  be  noted  that  the  poww  of 
the  tax  odleetwB  of  this  state  to  issue  taseea- 
tiom  against  wild  and  unimproved,  land,  for 
the  nonpayment  of  taxes  due  thereon  by  the 
owner,  la  d^endent  upon  a  nonreturn  of  audi 
lands  for  taxes,  because  It  expressly  limits 
such  power  to  'SrOd  lands  not  idveo  ta  for 
taxes";  and  It  is  therefOTe  eassntlal  to  tae  ex- 
ercise of  tUa  power  and  to  the  vaUdlty  of  the 
title  of  a  purdnser  of  such  land,  acquired  at 
a  sale  under  and  by  ^rtne  of  an  aeration  so 
issued,  that  It  appear  from  tbe  redtals  ta  the 
execution  not  only  that  the  land  against  whldi 
the  same  was  Issued  was  wild  and  unlmprov- 
ed,  but  that  It  waa  likewise  nnretumed  for 
taxes  t7  tba  owner,  ^le  CExecuttm  ta  the 
present  case  taSh  to  state  anything  with  refer- 
ence to  the  land  against  which  It  was  Issued 
being  wild  and  tudrniwoved.  It  la  alao  silent 
as  to  Oie  fact  of  tts  not  having  been  **eiwn.  ta 
for  taxes"  by  tbe  owner.  Oode,  1 897,  ^wvIdeB, 
**When  proj^ly  is  assessed  for  tans,  which 
has  not  been  returned  by  any  one,  as  aoon  aa 
assessed,  the  tax  collector  shaU  at  oace  lsBue 
an  execution  agalftst  It  finr  the  amount  due 
and  costs,  and  the  sheriff  shall  advertise  It  tor 
sale  ta  some  public  gasette,"  etc  Under  this 
provision' of  tbe  statute,  where  the  tax  col- 
lector  se^  to  seU  Imd  other  than  wild,  wUch 
Is  nnretumed,  the  execntkm  should  not  only 
riiow  that  the  same  has  been  aaseaaed  for 
taxes,  has  been  nnretumed,  bat  that  ihe  own- 
er Is  unknown:  for,  ta  order  to  autbwlBe  the 
-taroance  of'aa  axecntloii  fte-the  ocAIat^loo  of 
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taxes  In  rem,  it  Is  necessary  to  show  ttiat  ttae 
owner  thereof  Is  nnknown. 

2.  The  paper  under  conaider&tlon,  purport- 
ing to  be  a  tax  execntlon,  was  addressed  to 
the  Bhertffa  of  this  state,  and  directed  'that  of 
the  goods  and  chattels,  lands  and  tenements," 
of  a  spedfled  lot  of  land  (which,  though  In 
fact  wild,  was  not  so  described  In  the  papft), 
they  cause  to  be  made  stated  sums  "due 
him  for  hiB"  state  and  county  taxes  for  a 
named  year.  This  was  certainly  not  a  legal 
execntion  against  any  defooltliig  taxpayer,  be- 
cause none  was  named.  Nor  could  it  be  con- 
stmed  as  a  legal  execntlon  against  the  land 
described.  It  did  not  recite  that  the  land 
was  wild,  or  that  It  bad  not  heea  returned  tw 
taxes,  or  that  any  takes  were  due  ttiereon,  oat 
did  It  set  forth  ai^  facts  «iitliorizliig  Its  Isso- 
ance  against  the  property  in  rem.  Hence  It 
was  fatally  defectlTe;  it  was  a  mere  nullity; 
It  was  absolutely  void.  The  execution  being 
the  sole  authority  for  the  sale,  it  should  show 
such  facts,  as  will  Invest  Itself  with  at  least 
prima  fade  legality.  In  the  present  Instance 
the  execntlon  was  void,  and  therefore  the  sale 
made  and  deed  given  by  virtue  thereof  were 
void  also;  and  the  court  below  committed  no 
error  In  sustaining  the  objection  of  defend- 
ant's counsel  to  the  Introduction  tn  evidence  of 
the  executions  and  deeds,  and  grantlAg  a  ncm- 
snlt.   Judgment  affirmed. 


(•»  Cte.  W) 

SniMONS  T.  STATB. 
(SqpBeme  Ooort  of  Oeoista.    Oct  19,  1S96.) 
BiPB— SornoicscT  or  Evidbhcx. 
TbB  Indictment  bdpg  for  rape,  and  the  evi- 
doice  as  a  whole  making  at  beat  a  weak  and 
unsatisfactoiT  case  upon  the  question  whether 
or  not  tlie  alleged  sexual  intercourse  took  place 
at  all,  and  the  evidence  relied  on  to  show  that  it 
was  acainst  the  wUl  of  the  female  upon  whom  the 
rape  u  charged  to  have  been  committed  (ev«i 
upon  the  assumption  tiuit  sndb  intercourse  was 
proved)  beloa  by  no  means  clear  or  conclusive, 
the  ends  of  Jnatfce  require  another  trial. 
(Syllabus  by  the  Ooart) 

Brror  from  superior  court,  Bidmumd  county; 
B.  H.  Callaway,  Judge. 

Jim  Simmons  was  convicted  of  rape^  and  he 
brings  error.  Reversed. 

Cbas.  A.  Plcqoet,  fOr  plaintiff  In  error.  Wm. 
H.  Davis,  SoL  Gen.,  and  Anderson,  Folder  A 
IHaiBt  tax  the  State. 

SIMMONS,  a  J.  The  evidence  In  this  case 
makes  at  best  a  weak  and  unsatisfactory  case 
upon  the  question  whether  or  not  the  alleged 
sexual  intercourse  to(A  place  at  all,  and,  If  it 
did  take  place  as  alleged,  the  evidence  relied  on 
to  show  that  it  was  against  the  will  of  the  fe- 
male Is  by  no  means  clear  or  conclusive.  Ac- 
cording to  her  testimony,  it  took  place  Ui  the 
house  of  the  acctised,  where  she  and  her  father 
boarded.  He  threw  her  upon  a  bed,  and  she 
snbmitted  to  the  connection  without  any  strug- 
grltt  or  attenqit  at  physlcat  resistance.  She  stat- 
ed that  It  hurt  her,  and  die  cried,  and  told  him 


not  to  do  It,  but  did  nothing  further.  So  far 
as  appears,  it  was  merely  because  it  hurt  her 
that  she  cried,  and  told  him  not  to  do  It  It 
does  not  appear  that  she  cried  out  In  such 
manner  as  would  attract  the  attention  of  other 
persons,  or  that  there  was  any  reason  to  sup- 
pose that  If  she  did  so  she  would  not  be  heard. 
It  appears  from  her  testimony  that  before  the 
alleged  intercourse  took  place  she  prepared  for 
It  by  pulling  off  one  of  hex  garments,  as  the  ac- 
cused had  told  her  to  do,  and  afterwards,  the 
garment  having  been  used  In  wiping  the  blood 
from  herself  and  from  the  accused,  she  con- 
cealed it  behind  the  bed,  at  his  direction.  She 
was  a  young  girl,  and,  if  the  intercourse  took 
place  as  allied,  It  may  have  been  that  she 
yidded  through  fear.  There  was  no  evidence, 
however,  that  sntdi  was  the  case.  She  did  not 
testify  that  there  was  any  threat  or  intimida- 
tion,  or  that  ehe  was  In  any  degroe  under  the 
Infltience  of  fear;  and  the  c(mvlcti<m  cannot  be 
upheld  upon  a  mere  assumption  that  she  was. 
She  was  ot  an  age  at  which  she  was  in  law 
capable  of  consenting  to  the  intercourse,  and, 
unless  It  was  acccHnpllstaed  f«clbly  and  against 
her  will,  the  act  was  not  rape.  Pen.  Code,  {  98. 
It  Is  not  required  that  the  female  shall  do  more 
than  her  age,  strength,  and  the  attendant  dr- 
comstances  make  it  reascmable  for  her  to  do 
tn  order  to  manifest  her  o[q>ofiItk>n;  but  It 
most  q^pear  beyond  a  reasonable  doubt  that 
there  was  actual  redstance,  or  that  resistance 
was  prevented  by  violence,  or  restrained  by 
fear.  Opposition  by  mere  words  is  not  enough. 
'Though  in  words  she  objects.  If  she  makes  no 
outcry,  and  no  resistance^  she,  by  her  conduct, 
consents,  and  there  la  no  rape."  2  Blah.  New 
Or.  Law,  §  U22.  ▲  "mixed"  resistance,  or  a 
merely  equivocal  submlssioa,  will  not  do.  There, 
may  be  slight  physical  resistance,  even  though 
there  is  a  mental  willingness  to  submit  Phy- 
sical pain  would  naturally  produce  some  mani- 
festation of  this  kind,  or  it  might  be  Indicative 
of  maidenly  shame  or  coyness.  As  was  said 
by  Bronson,  J,,  In  the  case  of  People  v.  Hulse, 
S  Hill,  316:  "Although  the  woman  never  said 
'Yes,'  nay,  taoK,  although  she  constantly  said 
'No,'  and  kept  up  a  decent  show  of  resistance 
to  the  last,  it  may  still  be  that  she  more  than 
half  consented  to  the  ravishment  Her  nega- 
tive may  have  been  so  Irresolute  and  undedded, 
and  she  may  have  made  such  a  feeble  fight,  as 
was  calculated  to  encourage,  rather  than  re- 
pel, the  attack."  See  the  remarks  of  Lumpkin, 
J.,  on  this  subject  In  Jones  v.  State,  90  Oa  ■ 
625  (2)  et  seq.,  16  S.  B.  380.  And  see,  also,  as 
to  the  degree  of  resistance  required  to  be  shown 
In  such  cases,  1  Wbart.  Cr.  Law  {8th  Ed.)  i  557; 
Clark,  Gr.  Law,  p.  185,  i  82;  19  Am.  &  Bug. 
Ena  Law,  art.  "Rape."  pp.  961,  952. 

Other  important  facts  in  this  case  are  that 
the  girl  made  no  immediate  complaint;  that 
she  went  about  as  usual,  without  any  change 
In  her  walk  being  noticeable;  and  that,  al- 
though she  testified  that  the  sexual  organ  of 
the  accused  was  very  large,— as  long  as  her 
arm  below  the  elbow,— and  went  "clear  Into 
her  body/'  neither  she  hvaelt  nw^ny  other 
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witness,  testlfled  that  there  were  any  bruises 
or  abrasions  upon  her  person.  She  stated 
that  Immediately  after  the  intercourse  the  ac- 
cused sent  her  to  a  woman  named  Bpsy  Faust, 
to  get  a  sieve,  In  order  to  prepare  her  father's 
supper;  but  It  does  not  appear  that  she  then 
said  anything  to  this  woman  about  what  had 
occurred,  though,  according  to  her  own  state- 
ment, the  woman  was  "a  second  mother"  to 
her,  and  had  always  been  very  kind  to  her. 
Her  first  statement  in  regard  to  the  matter  ap- 
pears to  hare  been  made  on  the  next  day, 
while  at  this  woman's  house.  The  latto*  tes- 
tified that  the  girl  was  then  complaining  of 
feeling  sore,— so  sore  that  she  could  not  stand 
stlU,— whereupon  she  examined  her,  and  found 
some  blood  on  her  legs.  It  does  not  appear 
that  she  bad  not  reached  the  menstrual  period, 
or  that  the  condition  of  her  person  was  such 
as  to  suggest  that  the  blood  had  come  from 
other  than  natural  causes.  It  Is  somewhat 
peculiar  that  this  witness  did  not  testify  at  all 
as  to  any  examination  of  the  ghrl's  private 
parts.  Another  woman  testified  that  on  the 
day  after  that  on  which  the  Intercourse  was 
alleged  to  have  taken  place  she  received  a 
message  from  the  accused  requesting  her  to 
examine  the  girl,  which  she  did;  and  that  she 
examined  her  closely,  and  found  nothing  the 
matter  with  her  parts,— no  torn  places,  and  no 
blood.  These  were  the  only  witnesses  who 
testified  as  to  any  examination  of  the  girl's 
p&aon.  There  was  uncontradicted  evidence 
that  she  had  made  conflicting  statements  about 
the  matter,  at  one  time  denying  the  rumor 
that  the  accused  had  raped  her,  and  then  stat- 
ing that  he  drew  a' gun  on  her,  and  did  It.  In 
her  testimony  nothing  was  said  about  a  gun. 
Moreover,  It  Is  hardly  credible  that  the  accus- 
ed would  Immediately  after  the  alleged  inter- 
course have  sent  her  to  the  woman  Epsy,  as 
she  says  he  did,  If  It  had  been  accomplished 
forcibly,  and  against  her  will.  It  Is  exceed- 
ingly Improbable  that  a  man,  If  he  had  forced 
a  young  girl  to  submit  to  such  an  outrage, 
would  at  once  send  her.  In  the  agitated  and 
painful  condition  she  would  naturally  be  at 
such  a  time,  to  a  woman  to  whom  she  woald 
probably  disclose  her  condition,  and  tell  what 
had  happened.  The  accused  denied  having 
had  any  lnt«*cour8e  with  the  girl  at  all,  and 
it  does  not  appear  that  after  It  was  alle^  to 
have  taken  place  he  said  or  did  anything  In- 
consistent with  his  innocence.  He  remained 
on  the  premises,  and  was  there  when  arrested 
several  days  after  the  charge  was  made.  Sev- 
eral witnesses  testified  as  to  his  good  charac- 
ter. 

Oourts  and  Juries,  In  cases  of  this  kind, 
should  be  mindful  of  the  caution  of  Lord  Hale 
that  the  accusation  Is  one  easily  made,  hard 
to  be  proved,  and  harder  to  be  defended  by 
the  party  accused,  though  never  so  innocent; 
and,  as  has  been  well  remarked,  they  "can- 
not wdl  be  too  cautious  in  scmtlnlzlng  the  tes- 
timony ot  the  complaining  witness,  and  guard- 
ing themselves  against  the  influence  of  those 
Indignant  feeUngs  which  an  ao  naturally  ex- 


cited by  the  enormity  of  the  alleged  offense. 
Although  no  unreasonable  suspicion  should  be 
Indulged  against  the  accuser,  and  no  sympathy 
should  be  felt  for  the  accused.  If  guilty,  there 
is  much  greater  dang^  that  Injustice  may  be 
done  to  the  defendant  In  cases  of  this  kind 
than  there  Is  In  prosecutions  of  any  other  cliar- 
acter.  The  evidence,  if  It  amounts  to  any- 
thing, Is  always  direct;  and,  whatever  may 
be  the  Just  force  of  countervailing  circumstan- 
ces, honest  and  unsuspecting  Jurors  may  think 
themselves  bound  of  necessity  to  credit  that 
which  Is  positively  sworn."  For  this  reason 
It  Is  held  that  fn  such  cases  the  testlmcMiy  of 
the  person  alleged  to  have  been  raped  should 
always  be  scrutlnhGed  with  care,  and  when 
there  Is  much  in  the  facts  and  circumstances 
In  evidence  to  discredit  her  testimony  It  shonld 
be  deemed  insufficient  to  sustain  a  verdict  of 
guilty;  and  hence  It  Is  that  courts  of  review, 
while  genially  reluctant  to  disturb  a  verdict 
where  there  Is  any  evidence  to  support  It,  fre- 
quently set  aside  verdicts  In  cases  of  this  chaz^ 
act^,  even  though  supported  by  positive  and 
direct  evidence.  In  the  present  case  we  think 
it  is  clear  that  the  ends  of  Justice  reqolze  &  new 
triaL   Judgmoit  reversed. 


(99  0«.  714) 

THOMAS  et  aL  V.  MILLBTOaBVUXB  RT. 
CO. 

(Supreme  Court  of  Georgia.    Not.  16,  1896.) 
lUiLBOAD  Charters  —  CoNSTRUCTioK  —  LiKB  or 

ROAI>— MOHTOAGBS—FOBSCLOaORB— IH-  ' 
OOSFOBATION  OF  PURCHASERS. 

1.  The  charter  of  a  railroad  company,  which 
authorizes  it  to  "lay  out,  build,  construct,  equip, 
and  operate  a  dummy  railroad  roads  to  aud 
from  the  reepective  depots  of  the  railroads  in  the 
cit7  of  Milledgeville  and  the  village  of  Midway, 
and  betweoi  aose  and  the  village  of  Midway, 
the  Georgia  Lunatic  Asylum,  and  sudi  other 
points  and  places  as  b&id  corporatloD  may  here- 
after dedde,"  will,  withoat  reference  to  the 
powers  whidi  may  be  implied  l^m  the  use  of  the 
goieral  words  at  the  end  of  the  clause  above  quot- 
ed, authorize  the  construction  by  such  company 
of  lines  of  railroad  l>etween  the  oesigDated  points 
Id  the  city  ot  MllledgevUle  and  the  village  of 
Midway,  or  from  luch  a  point  on  the  line  of 
eitlier  of  such  roads  as  It  may  see  prop»  to  select, 
either  to  the  lunatic  asylum,  or  to  the  village  of 
Midway,  or  both;  and  the  exercise  of  an  election 
to  construct  a  railroad  from  the  city  of  Milledge- 
ville to  the  lunatic  asylom  does  not  so  Car  exhiMut 
the  cliarter  power  as  to  prevent  a  sabaequent  con- 
struction from  a  given  point  on  snch  toad  of  a 
new  line  to  the  village  ot  Midway,  and  thence 
to  the  State  Lunatic  Asylum. 

(a)  The  village  of  Midway  and  the  lunatic 
asylum  are,  by  the  terms  of  the  power  thus  grant- 
ed, recognized  as  separate  objective  termini;  anl 
the  constmction  of  a  railroad  to  one  does  not  de- 
prive the  company  of  authority,  under  its  charts, 
to  construct  a  railroad  to  the  other, 

2.  Where  a  railroad  company  was  duly  chat^ 
tered  and  organized,  and  its  property,  as  well  as 
ItB  corporate  frandiises,  were  afterwards  legally 
sold  under  a  deed  of  trast,  either  the  purdiasm 
at  such  sale,  or  their  snccessora  or  assigns,  with- 
out reference  to  their  number,  and  without  tha 
giving  of  any  notice  to  any  person  wttomaoerer, 
tiad,  under  the  act  approved  Deeemlier  17,  1892, 
power  lawfully  to  organize  a  corporation  for  tlH 
operation  of  the  corporate  franduBea  so  acquired 
tor  merely  filing  a  petition  forj^t  pnrptwe  with 
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Ute  BecretaiT  of  state.  Tbat  act  dUd  not  require 
the  petition  to  be  verified,  and  under  it  no  certlfi- 
■cate  of  Incwpoiation  was  neceatuy.  It  la  otfattf 
wiK  aa  to  thoK  two  Darticnlan,  since  Urn  paasac* 
«f  the  act  annored  l>ecember  15>  18U. 
(Syllabus  by  tlie  Court) 

Error  from  auperlor  court,  Baldwin  county; 
Jobn  G.  Hart,  JvAse. 

Action  by  Mrs.  8.  F.  Tbomas  and  another 
against  the  MUledgerTiUe  Railway  Company  fw 
inJunctlML  There  was  a  Judgment  for  defend- 
ant, and  idalntiffB  bring  error.  Affirmed. 

The  following  is  the  official  report: 
Morris  and  Mrs.  Thomas,  suing  as  dtlzena  ot 
Baldwin  county,  and  as  indlTldnals  interested 
in  the  matters  hereinafter  set  ont,  by  tbelr 
petition  against  the  MmedgeTlUe  Railway 
Omipany,  aUeged:  Defuidant,  exerdslng  the 
rights  and  powo*  of  a  corporation  chartered 
by  estate,  Is  a  street  and  suburban  railroad 
-extending  from  the  depots  of  the  two  rail- 
roads in  MOledgeTille,  along  the  streets  of  tbat 
city,  and  about  one  mile  b^ond  Its  southern 
limits  to  tbe  State  Lunatic  Aaylom,  vrbkHx  fa 
located  in  the  unincorporated  community 
«cHnetimeB  called  "Biidway."  Said  property 
Is  now  owned  by  Samuel  and  W.  W.  Lump- 
Idn  and  G.  I«.  Glessner  and  operated  by  them 
under  a  eertlflcate  Issued  by  the  secretary  ot 
state  February  14,  1886,  purporthig  to  be  a 
charter,  and  Issned  pnrsoant  to  the  laws  of 
Georgia,  wbereby  the  aforesaid  corporate 
name  was  granted  to  than,  together  with  cer- 
tain powers  set  ont  In  the  certificate.  On  De- 
cember 24, 1888,  the  general  assemUy  of  Geor- 
gia granted  a  charter  to  the  MHIedgerlUe  & 
Asylum  Dnmmy  Banroad  Company,  with  pow- 
er to  "build,  construct,  equip,  and  operate  a 
dummy  railroad  or  roads  to  and  from  the  re- 
spective depots  of  the  railroads  in  the  city  of 
MlUedgerllle  and  the  Tillage  of  Midway,  and 
between  those  and  the  Tillage  of  Midway,  the 
Georgia  Lunatic  Asylnm,  and  such  other  points 
and  places  as  said  corporation  may  hereafter 
decide."  Said  last-named  corporation,  pursu- 
ant to  Its  fdiarter,  located  and  constructed  Ite 
Hue  from  tiie  depote  of  both  tbe  railroads  In 
MUledgeTlIle,  upon  the  public  streets  of  that 
dty,  to  the  sontbem  limits  of  tiie  dtj,  and 
thence  fbr  about  a  mile  further,  along  a  pri- 
vate way  known  as  "Asylum  Avenue,"  to  the 
State  Lunatic  Asylum.  This  was  done  In 
1888,  and  cfrntinuaOy  since  that  time  the  busi- 
ness of  said  company  and  its  successors,  tiie 
old  Capitol  Railroad  Company  and  the  MO- 
ledgevllle  Baliway  Company,  has  been  con- 
ducted on  the  same  line  of  railroad,  there  hav- 
ing been  in  all  tibat  time  practically  no  change 
In  the  line  whatever.  On  May  io,  1893,  aU 
tiie  pn^>erty,  rights,  privQeges,  etc.,  of  the 
MIUedgevDIe  ft  Asylum  Dnmmy  Railroad  Onn- 
pany  were  sold  by  trustees  under  a  deed  of 
trust  covering  said  property,  given  to  secure 
an  issue  of  bonds,  default  in  payment  ot  whldi 
had  been  made.  At  this  sale  W.  T.  Oonn  and 
others  became  the  purchases.  On  Jme  26, 
18BB,  Com  and  others  privately  sudd  to  Sam- 
nel  and  W.  W.  Lmnpkln  all  tbe  property. 


rights,  etc,  "guarantied**  by  them  at  the  sale 
of  May  30,  1893.  On  June  27,  1898,  Samnel 
Lnmpfein,  his  wife,  Kate,  William  Lumpkin, 
Annie  C.  Lnmpkin,  wife  of  W.  W.  Lnmt^n, 
and  Henry  B.  Johnson  petitioned  the  secre- 
tary of  state  for  artldes  of  incorporation  for 
tbemselres  and  such  others  as  they  might  as- 
sociate with  them,  under  the  name  of  the  Old 
Capitol  Railway  Company.  Copy  of  this  pe- 
tition is  attached.  On  the  first  Tuesday  hi 
February,  1896.  tbe  Old  Capitol  Railway  Com- 
pany, with  all  ite  property,  rights,  ete.,  was 
sold  at  public  outcry  by  the  receiver  under  or- 
der of  the  superior  court  of  Baldwin  county, 
at  which  sale  Samuel  Lumpkin  became  tbe 
purchaser.  On  February  4, 1896,  Samuel  and 
W.  W.  Lumpkin  and  O.  L,  Glessner  petitioned 
the  secretly  of  state  for  a  certificate  of  incor- 
poration under  the  name  ot  the  MlUedgeTiUe 
Railway  Company,  and  praying  that  they  be 
snbstltuted  for  the  orii^l  petitioners  and 
stockholders  of  t2ie  Old  Oapltol  Railway  Com- 
pany, with  all  the  charter  powers  and  author- 
ity of  said  Old  Oapltol  Railway  Ocmtpany. 
Copy  of  this  petition  Is  attached.  No  notice 
of  their  Intention  to  apply  for  a  charter  was 
glTen  In  any  public  gaxette,  aa  provided  by 
law,  by  the  persons  applying  for  a  oertlflcate 
of  Incorporation  under  the  name  of  the  Old 
OlVltol  Railway  Oompany,  nor  tiiose  apply- 
ing under  the  name  Of  tiie  Minedgevllle  Rail- 
way Oompany.  Jn  each  aptfllcation  leas  than 
10  persons  (the  least  number  that  can  be  le- 
gally IncwporatecO  petltitned  for  and  had 
granted  to  tiiem  certificate  of  Incorporation. 
The  affidavtte  of  the  truth  of  the  allegations  of 
the  petition  for  incorporation,  signed  by  tliree 
of  the  petitioners,  was  in  neither  of  the  cases 
attached  to  said  petition.  Compliance  with 
the  requirement  above  set  out  Is  a  ccmdltion 
precedmt  to  Issuing  a  l^al  certificate  of  in- 
corporation of  a  railroad  company  under  the 
lawa  of  Georgia,  and  tbe  MIDedgevlUe  Rail- 
way Oompany  Is  not  a  corporation  for  the  puiv 
poses  and  with  the  power  hoelnafter  set  out, 
whidi  it  is  now  undertaking  to  exerdse,  a^ 
though  It  may  be  a  corporation  de  facto. 
When  the  petititm  for  eertlflcate  ot  incorpora- 
tion was  ffied  by  Samnd  Lmopkin  and  ottiers 
for  a  charter  unda  the  name  of  the  Old  Gapi- 
tiA  Baliway  Oompany,  no  certificate  of  incot^ 
poration  was  issued  by  the  secretary  of  state, 
the  authority  in  such  cases  provided  by  the 
law  of  Georgia.  By  the  exhlbite  bmto  a^ 
tached,  tiie  validity  of  the  charter  of  defend- 
ant depends  on  tiie  vidldlty  of  that  of  the  Old 
Oapltol  Railway  Company,  and  tbe  latter  was 
not  legally  Incorporated  for  the  reasons  above 
set  ont  The  line  ctf  road  now  opened  and  op- 
erated by  defeidant  has  been  operated  by  It 
and  Its  predecessors  rince  1888  upon  tiie  route 
It  now  occnples.  Defendant  now  proposes  and 
iB  engaged  In  proceeding,  aa  in  such  eases  pro- 
vided by  law,  to  condemn  the  inlvate  property 
of  petitioners  ftor  tiie  purpose  of  dianglng  en- 
tirely the  route  tar  about  one-half  the  entire 
length  o£  the  road;  that  Is,  fn»n  a  point  near 
the  soutbnn  Hmlti  of  Minedgevflle,  known  aa 
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the  *l>onbIe  BtancbeB"  to  the  State  Lnn&tlc 
Asylum,  about  one  mile.  This  new  route  la 
Cap  to  the  rljrbt  the  present  ronte.  The  In- 
tended chance  Is  not  demanded  by  any  pnbllc 
or  prlTate  Interest,  and  Is  not  desired  by  those 
OTer  whose  property  It  runs,  or  those  who  re- 
side on  or  near  the  proposed  line,  but  will  re< 
salt  to  their  InconTenlence  and  damage.  De- 
fendant has  not  the  power,  mider  the  law,  to 
change  this  route,  having  heretofore  exercised 
the  charter  authority  conferred  by  the  legis- 
lature, and  located  Its  route  thereunder,  and 
defendant  has  not  the  power  to  exercise  the 
high  privilege  of  appropriating  private  proper- 
ty for  private  purposes,  iDesmuch  as  Its  al- 
leged charter  power  was  not  obtained  in  ac- 
cordance with  the  law  of  this  state  as  herein- 
before set  out  In  the  contemplated  new  route 
from  the  Double  Branches  to  the  Idnatlc  asy- 
lum, defendant  proposes  and  intends  to  appro- 
priate and  use  for  its  line  not  less  than  300' 
feet  of  the  public  highway  known  as  the  "MU- 
ledgevllle  and  Scottsboro  Public  Road."  For 
each  occupancy  of  the  public  highway  defend- 
ant has  no  authority  of  law.  Its  use  and  oc- 
cupancy of  said  highway  will,  to  all  Intents  and 
purposes,  destroy  the  highway,  and  prevent 
travd  over  that  part  so  appropriated.  The 
county  authorities  have  not  given  their  permis- 
sion to  said  appropriation,  and  the  same  will 
seriously  Inconvenience  and  annoy  the  trav- 
eling public.  As  citisens,  petitioners  deny  the 
right  to  use  and  occupy  said  highway  for  the 
purposes  aforesaid  without  authority  granted 
by  some  legal  authority.  Said  proposed  new 
line  is  projected,  and  Intended  to  be  construct 
ed,  for  a  distance  of  1,000  feet,  upon  a  private 
way  leading  from  the  asylum  to  the  Minedge- 
vlUe  and  Scottsboro  pnbllc  road.  Several  of 
petitioners  own  and  reside  on  land  adjacent 
thereto,  and  have  no  other  means  of  Ingress 
and  egress  except  over  and  along  said  way. 
Said  way  Is  narrow,  and  not  exceeding  25 
feet.  Its  occupancy  by  said  railway  will  be 
almost  a  complete  sppropriatlon  ot  It,  and  will 
necessitate  an  abandonment  thereof  by  peti- 
tioners and  others  who  are  entitled  to  the  free 
and  unobstructed  use  thereof.  Defendant  has 
no  authority  of  law  to  obstruct  and  appropri- 
ate said  way.  For  the  reasons  above  set  out, 
petitioners  allege  that  defendant  has  no  legal 
authority  for  condemning  their  private  proper- 
ty for  the  purposes  stated,  nor  for  changing 
the  line  of  its  road.  Petitioners  pray  that  de- 
fendant be  enjoined  from  proceeding  to  con- 
demn their  property  for  said  purposes,  and 
from  proceeding  to  change  the  ronte  of  Its 
road  as  above  set  out. 

From  the  petition  of  Satbuel  and  W.  W. 
Lumpkin,  their  wives,  and  Henry  B.  Johnson, 
copy  of  which  was  attached,  the  followli^  al- 
legations. In  brief,  appear:  The  general  as- 
sembly. In  December,  1688,  chartered  the 
MlUedgevllle  &  Asylum  Dummy  Ballroad  Com- 
pany with  authority  to  borrow  money.  Issue 
bonds,  and  secure  the  same  by  deed  of  trust 
The  company  did  Issue  bonds,  and  secured 
them  by  dMd  ot  trast  nnder  tlila  deed 


trust,  default  having  been  made  In  payment 
of  the  interest,  the  trustees  ther^  named, 
after  full  compliance  with  the  tnrna  of  said 
deed,  on  Uay  SO,  1893,  lawfully  sold  and  con- 
veyed all  the  property,  rights,  etc.,  of  said 
company  to  W.  T.  Conn  et  al.  On  June  26. 
1883,  said  purchasers  aolA  and  conveyed  to 
Samuel  and  W.  W.  Lumpkin  all  of  said  prop- 
erty, rights,  etc.,  said  Samuel  and  W.  W.  In 
said  contract  binding  thranadves  to  convey  all 
of  said  property,  rights,  etc.,  '*to  the  corpora- 
tion now  abont  to  be  hereby  formed."  The 
said  Samuel  and  W.  W.  have  associated  with 
themselves  Henry  B.  Johnson,  Mrs,  Annie  C. 
Lumpkin,  and  Mrs.  Kate  Lnmpkin,  In  order 
to  form  for  themselves  and  soch  others  as  may 
hereafter  be  associated  with  them,  and  their 
successors  and  assigns,  a  corporation  under 
the  laws  of  Georgia  for  the  purpose  of  owning, 
maintaining,  and  operating  the  railroad  of  said 
company.  They  desire  to  exercise  and  enjoy 
the  same  rights,  privileges,  ete.,  1^  said  trus- 
tee enumerated  and  conveyed  which  belonged 
to  and  were  enjoyed  fay  the  MlUedgevllle  & 
Asylum  Dummy  Railroad  Company,  as  fuUy 
and  in  all  respects  as  said  company,  its  share- 
holders, etc.,  might  or  could  have  done  had 
not  the  aforesaid  sales  and  purchases  taken 
plac&  Accordingly,  for  the  purposes  afore- 
said, and  for  the  purpose  of  organizing  anew, 
they  now  file  this,  their  petition  and  certifi- 
cate, and  request  to  be  snlmtituted  for  the 
original  incorporators  and  stockholders  of  nid 
company,  with  all  their  powers,  rights,  etc 
The  petition  then  specified  the  name  of  the 
new  corporation,  where  Its  principal  office 
would  be,  the  number  and  term  of  directors. 
Its  capital  stoc^,  etc.,  and  prayed  that  the  un- 
dersigned, for  themselves,  associates,  and  suc- 
cessors, be  made  a  body  corporate  by  the  name 
stated,  with  all  the  rights,  powers,  etc,  set  tortb 
in  the  charter  of  the  Hilledgeville  &  Asylum 
Dummy  Railroad  Company,  or  to  which  they 
may  be  entitled  under  any  statute  of  the  state 
applicable,  now  of  force,  or  that  may  hereafter 
be  enacted,  and  that  a  duly-certified  copy 
thereof  may  be  their  charter  for  all  the  pur- 
poses aforesaid.  This  petition  was  signed  by 
the  five  persona  therein  named  as  sutecribers 
th^eto,  and  was  filed  and  rec(»ded  In  the  office 
(tf  tlie  secretary  of  state  on  June  29, 1898.  Ac- 
companying the  same  appears  the  certificate 
of  the  secretary  of  state  of  the  same  date  that 
it  is  a  true  and  correct  copy  of  the  petition 
and  certificate  of  said  itetltioners,  asking  for 
a  charter  for  "Old  Caipltol  Railway  Compa- 
ny," incorporated  the  general  assembly  of 
the  state  of  Georgia  on  December  24,  1888,  un- 
der the  name  of  MlUedgevllle  &  Asylum  Dum- 
my Railroad  Company,  sold  under  a  deed  of 
trust  on  May  SO.  1893,  In  MllledgevlUe.  Ga^ 
said  petiti(Hi  and  certlflcate  behig  not  of  file 
and  record  In  the  office  of  the  secretary  of 
Btete. 

By  the  petition  of  Samuel  and  W.  W.  Lump- 
kin and  C.  L.  Glessner,  copy  of  which  was  at- 
tached, the  following  appears:  On  December 
80, 1606,  in  •  certain  coe  stated,  a  lawful  9f 
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der  was  passed  directing  the  recdver  9t  the 
Old  Oapltol  Railway  Company  to  make  Bale 
at  a  time  named  of  all  the  property,  rights, 
etc^  of  Bald  railway  company.  After  full  torn- 
pllance  with  the  requirements  of  this  order, 
and  in  conformity  therewith,  the  recelyer  gold 
all  of  said  property,  rights,  etc.,  to  Samuel 
Lumpkin.  Afterwards  this  sale  was  duly  con- 
firmed, and  the  rec^Ter  conveyed  to  said 
Lmnpkin  all  of  said  property,  rights,  etc.,  and 
he  thos  became  the  sole  owner  of  all  the  es- 
tate of  the  Old  Oaplttd  Railway  Oompany, 
which  was  Itself  ttie  legal  snccessor  of  the  Mil- 
ledge^e  &  Asylum  Dmnmy  Railroad  Compa- 
ny, and  as  snch  successor  the  owner  of  all  Its 
rights,  privU^^es,  etc..  nnder  Its  charta-.  fiald 
Lnmpkin  has  associated  with  himself  W.  W. 
Lmnpkin  and  O.  J4.  Glessner  for  the  pnrpose 
of  organizing  a  corporation  nnder  the  laws  sf 
Georgia  to  maintain  and  op^te  said  railway, 
and  th^  pray  that  they,  their  associates  and 
snccesBors,  may  be  snbetituted  for  the  original 
petitioners  and  stockhoIda«  of  the  Old  Capitol 
Railway  Company,  with  all  their  powers, 
rights,  etc.,  and  idso  with  all  the  powers, 
lights,  t^.,  conferred  npon  railroad  corpora- 
tions 1^  the  statutes  of  Georgia.  The  petition 
then  set  forth  the  name  of  the  company,  and 
stated,  "whose  railroad  will  be  the  same  as 
that  of  Its  predecessors,  the  Old  Capitol  Rail- 
way Co.,  wiO)  the  right  to  acquire,  build,  and 
complete  extensions  and  branches  as  author- 
ised by  law";  also  the  term  for  which  the  char^ 
ter  was  desired,  capital  stock,  principal  office, 
number  and  term  of  directors,  etc.  Petitioners 
prayed  for  a  certificate  Incorporating  them  and 
all  persons  who  should  thereafter  become 
stockholders  in  said  company,  and  conferring 
uiwn  them  all  the  powers,  privileges,  and  fran- 
chises to  which  tbey  are  legally  entitled.  This 
petition  was  signed  by  Samuel  and  W.  W. 
Lumpkin  and  O.  L.  Glessner,  and  was  swom 
to  by  Samud  Lumpkin.  The  certificate  of  the 
secretary  of  state,  also,  attached,  was  granted 
under  the  act  of  December  17,  1892.  and  the 
amendatory  act  of  December  IS,  1894. 

Plaintiffs  waived  the  filing  of  an  answer  by 
d^endant,  and  the  parties  on  both  sides 
agreed  that  the  ease  might  be  heard  and  de- 
termined upon  the  following  statement  of 
facts,  agreed  to  as  the  truth  of  the  case,  ex- 
cept as  foUowst  The  question  whether  or  not 
any  railroad  has  ever  been  built  to  or  from  the 
vQlage  of  Midway  Is  left  oter  for  evidence. 
Plaintiffs  reserve  the  right  also  to  offer  evi-> 
dence  In  support  of  their  allegations  that  the 
Intended  change  of  route  was  not  demanded 
by  any  pnblfc  or  private  interest,  and  Is  not. 
desired  by  the  people  over  whose  property  It 
rmts,  or  the  people  who  reside  on  or  near  the 
proposed  line,  and  will  result  to  their  Incon- 
venience and  damage.  Defendant  reserves  the 
right  to  make  the  question  that  such  evidence 
is  illegal,  irrelevant,  and  Immaterial,  and  to 
meet  the  same  by  counter  evidence. 

The  Bfilledgevllle  &  .^ylnm  immmy  Rail- 
road Oompany  was  incorporated  December  24, 
1888  (Acts  i868t  pp.  14ft-14£9.   It  was  agMed 


that  the  act  of  Incnporatfrai  might  be  refer- 
red to  as  evidence  by  elthei  party.  Under 
the  charter  the  company  built,  equipped,  and 
operated  a  line  of  railroad  from  the  depot  of 
the  Geoi^a  &  Central  Railroads  in  the  city 
of  Mllledgevllte  to  the  lunatic  asylum.  The 
defendant  contends  that  this  company  did  not 
bnOd  a  ralhnad  to  the  village  of  Midway,  and 
from  that  village  to  the  lunatic  asylum. 
Plaintiffs  contend  that  the  lunatic  asylum  Is  In 
the  viU^  of  BCldway.  This  company  Issued 
bonds,  and  secured  th^r  payment  by  a  mort- 
gage or  deed  of  trust  covering  all  Its  property, 
rights,  and  prfvll^es  and  franchises,  which 
mortgage  contained  a  power  of  sale.  It  hav- 
Ing  made  default  In  paying  the  Intoest  due 
upon  said  bonds,  the  power  of  sale  vras  lawful- 
ly exercised,  and  the  trustees  named  in  said 
deed  of  trust,  after  complying  with  all  Its  re- 
quirements, legally  advertised  and  sold  all  ot 
the  property,  rights,  privileges,  and  franchises 
of  said  company  to  W.  T.  Conn  et  aL  on  the 
3d  day  of  Hay,  1893,  and  said  trustees  duly 
conveyed  to  these  purchasers  the  property, 
rights,  and  franchises  and  privileges  aforesaid. 
On  the  26th  day  of  June,  1803,  these  purchas- 
ers Bold  and  conveyed  all  said  property,  rights, 
privileges,  and  franchises  to  Samuel  Lumpkin 
and  William  W.  Lumpkin.  These  two  asso- 
ciated with  themselves  Henry  B.  Johnson,  An- 
nie C.  Lmnpkin,  and  Kate  Lumpkin,  and 
these  five,  as  assignees  of  the  original  pur- 
chasers, on  the  29th  day  of  June,  1893,  present- 
ed to  the  secretary  of  state  of  Georgia  a  peti- 
tion, a  correct  copy  of  wUch,  and  of  a  cotlfi- 
cate  thereto  attached,  by  Phillip  Cook,  secre- 
tary of  state.  Is  attached  to  the  plaintiffs*  pe- 
tition In  this  case.  The  defendant  contends 
that  the  petition  so  filed  with  the  secretary  of 
state  and  the  certificate  signed  by  said  Phillip 
Cook  constituted  a  valid  and  lawful  charter 
for  the  Old  Capitol  Rfdlway  Company.  If  it 
did,  said  company  acqnired  and  succeeded  to 
all  property,  rights,  privileges,  and  franchises 
of  the  Milledgeville  &  Asylum  Dummy  Bail- 
road  Company,  unless  It  be  true  In  law  that 
said  petition  to  the  secretary  of  state  and  his 
said  certificate  did  not  constitute  a  legal  char- 
ter, or  unless  the  same  were  invalid  because 
the  company  was  composed  of  fire  persons 
only,  or  because  these  five  persons  gave  no 
public  notice  of  their  Intention  to  apply  for 
such  certificate.  Whatever  effect,  it  any, 
these  facts  may  have  npon  the  question  of  the 
legality  of  the  alleged  charter  of  the  Old  Clai>- 
Itol  Railway  Company  Is  for  determination 
by  the  courts,  the  defendant  here  reserving 
the  right  to  insist  that  In  any  event  the  Old 
Oapltol  Railway  Company  was  a  de  fticto  cor- 
poration, and  as  such  entitled  to  wliatever  le- 
gal rights  It  may  have  In  the  premises.  The 
Old  Capitol  Railway  Company  held,  used, 
and  owned  the  property,  rights,  privileges, 
and  franchises  of  the  MlUedgevIlle  &  Asylum 
Dummy  Railroad  Company  If  it  could  lawful- 
ly do  BO  under  the  facts  stated,  and  operated 
the  line  of  railroad  the  latter  had  constructed. 
It  buut  no  additional  gn^^.e^ftt^gfe 
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a  change  in  the  line  nuinlng  to  the  Qeor^ 
depot.  remoTlDg  that  line  from  certain  streets, 
and  rebuilding  It  In  others.  The  Old  Capitol 
Railway  Company  Issued  bonds,  and  secured 
them  a  mortgage  or  deed  of  trust  covering 
all  of  Its  proper^,  rights,  privileges,  and  fran- 
chises. It  made  default  In  paying  the  In* 
terest  due  on  said  bonds,  and  also  became 
largely  hidebted  to  the  Georgia  Railroad  Com- 
pany. Upon  an  equitable  petition  filed  by  tbe 
Georgia  Railroad  Company  and  others  the 
property,  rights,  privileges,  and  franchises  of 
the  company  last  named  were  placed  in  the 
hands  of  Thomas  K.  Scott  as  receiver,  and  un- 
der a  decree  duly  and  lawfully  rendered  by 
the  superior  court  of  Baldwin  county  he,  as 
■neb  iBCdvcor,  on  the  first  Tuesday  In  Febru- 
ary, 1696,  lawfully  sold  to  Samuel  Lumpkin 
an  the  propertv,  rights.  privHeges,  and  fran- 
chises of  the  said  Old  Capitol  Railway  Com- 
pany. Said  sale  was  duly  confirmed,  and  a 
conveyance  of  said  prfq>aty,  rights,  privileges, 
and  franchises  duly  and  lawfully  made  to  said 
Samuel  LnmpUa,  the  purchaser,  by  said  re- 
ceiver, on  the  ISUi  day  of  February.  1886.  He 
associated  with  himself  as  purchaser  W.  W. 
Lumpkin  and  Charles  L.  Olesaner,  and  these 
three,  on  the  14th  day  of  Fetnuary,  1896,  pre- 
sented to  the  secretary  of  state  and  obtehied 
from  him  a  certificate  Incorporating  them- 
selves, their  associates  and  successors,  as  the 
lllUedgevIlle  Railway  Company.  The  last- 
named  petition  and  certificate  are  correctly 
copied  as  an  exhibit  to  the  Kdalntifes*  petition 
In  this  case.  Samuel  Lumpkin  conveyed  to 
this  company  all  that  he  bad  acquired  by  the 
pnrchaae  of  said  receiver.  The  defendant 
contends  that  the  certificate  last  aforesaid  con- 
stitutes a  valid  and  lawful  charter  for  the 
oranpany  last  named.  If  It  did,  said  company 
acquired  all  the  property,  rights,  privileges, 
and  franchises  of  the  Mllledgevllle  &  Asylum 
Dummy  Railroad  Gompai^r  and  of  the  Old 
Capitol  Railway  Company,  as  the  legal  suc- 
eesstHT  of  both  these  companies,  and  now 
holds  and  owns  the  same  unless  said  alleged 
charter  Is  to  any  extent  Invalid  because  Is- 
sued to  three  persons  only,  or  because  these 
three  persons  gave  no  public  notice  of  tbeir 
Intention  to  apply  for  ssid  certificate.  What^ 
em  effect,  If  any,  these  fiicts  may  have  upon 
the  question  of  legality  of  the  said  Milledge- 
vlUe  Railway  Company,  Is  fbr  determination 
by  the  court.  The  three  incorporators  last 
named  are  the  present  board  of  directors  of 
the  lOUedgevUle  Railway  Company.  This 
company,  as  far  as  it  can  lawfully  do  so,  now 
holds,  uses,  and  enjoys  the  property,  rights, 
privileges,  and  franchises  of  the  preceding 
companies,  and  other  property  It  has  since  ac- 
quired, and  Is  operating  the  line  of  railroad 
as  aforesaid.  It  has  built  no  additional  rail- 
road or  railroads,  bnt  contemplates  and  In- 
tends. If  It  can  lawfully  do  so.  building  a  new 
railroad  from  a  point  on  Its  present  line  to 
the  lunatic  asylum,  said  point  being  at  and 
beginning  at  Double  Branches,  and  frmn  that 
point  to  the  village  oC  Midway  and  from 


thffliee  to  said  asylum.  It  has  taken  the  pn^ 
er  corporate  actions  to  condemn  the  lands  of 
the  plaintlfts  and  others  for  this  pnrpoee,  and 
win  proceed  with  its  condemnation  proceed- 
ings according  to  law,  unless  enjoined.  The 
defendant  contends  that  neither  this  company 
nor  either  of  the  predecessors  has  ever  boUi 
a  railroad  from  any  point  to  the  village  of 
Midway,  nor  from  that  Tillage  to  any  other 
point  The  plaintiffs  contend  otherwise.  It 
Is  not  the  purpose  or  Intention  of  said  company 
to  take  any  portion  of  any  pnUlc  road  In  the 
county  of  Baldwto  without  first  obtaining  the 
full  conerait  of  the  lawfully  constituted  antlm- 
Ity  of  said  county  so  to  do.  The  defendant  ex- 
pects  to  obtain  such  consent,  but  has  not  yet 
done  so;  nor  does  the  defendant  eqiect  or  In- 
tend to  take  any  property  ot  any  description, 
whether  lands  owned  privato  persons,  or 
private  ways,  without  acquiring  the  right  to 
do  BO  by  donation,  purchase,  or  condemnation 
according  to  law. 

At  the  hearing  plalntUh  Introduce  svldence 
to  the  following  effect:  Affiants  are  citizens 
of  Baldwin  county,  residing  near  or  In  the  nn- 
Incorporated  community  known  as  "Midway,** 
near  Mllledgevllle.  ^nie  village  of  Midvray 
has  no  definite  metes  and  bounds,  and  the 
Stete  Lunatic  Asylum  Is  understood  by  than 
and  r^arded  as  a  part  (A  Midway.  The  pto- 
posed  change  of  route  Is  but  a  dUuge  of  toato 
.  to  the  asylum,  and  la  not  demanded  any 
public  or  prirate  Interest.  There  Is  no  sort  of 
manufacturing  or  Industrial  enterprise,  public 
ox  private,  on  oc  near  the  proposed  line,  and 
nothing  of  the  kind  In  prospect  or  conteuplat- 
ed.  No  Interest,  public  or  private  win  be 
promoted  by  the  change,  and  It  would  prove  a 
source  of  inconvmlence  and  damage. 

Defendant  sntxnltted  affidavit  ttf  Allen: 
Owns  valuable  property  and  Uvea  in  the  vil- 
lage of  BUdway.  Is  anxlons  .that  the  pro- 
posed route  be  constructed.  PuMIc  and  pri- 
vato Interesto  demand  K.  Has  known  the  locaf 
tlon  of  Midway  seTUBl  years,  and  tnm  his 
knowledge  of  Ite  location  and  that  of  the  asy- 
lum, and  the  general  nnderstandlng  of  the  In- 
habltante,  says  that  the  aaylnm  Is  not  located 
in  that  village,  and  that  the  dummy  line,  aa 
now  located,  does  not  touch  the  village  at  any 
point  Attaches  two  copies  of  plat  and  sur- 
vey of  the  village.  Midway  has  about  GOO  in- 
habitants. Also  affidavit  of  Lamar:  Is  stew- 
ard of  the  asylum.  Inmates,  employte,  and 
families  number  about  8,000.  Freight  on 
goods  for  the  Instltntlcm  is  ip  15,000  per  annmn. 
Nearly  an  the  goods  are  rec^ved  In  car-load 
lots,  an  of  whldi  defendant  tranq^orts. 
Fright  on  coal  Is  about  912,000  per  aumun. 
Safe  and  prompt  delivery  ctf  these  goods  Is  of 
vast  importance.  Was  born  and  reared  In 
Midway,  and  knows  Its  location.  The  asylum 
Is  located  on  a  tract  of  8,000  acres  of  land 
owned  tiy  the  state.  From  hla  own  knowl- 
edge he  says  the  a8:^nm  Is  not  In  Midway,  anC 
It  does  not  fOrm  any  part  ot  the  vfllage  Mid- 
way Is  a  sqwrate  community,  and  the  dummy 
does  not  now  run  through  any  part  of  the  vil- 
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lage.  Also  the  affidavits  of  others  to  an  ef- 
fect similar  to  that  of  the  latter  portion  of 
Lamar's  affidavit,  as  to  the  respective  locations 
of  Midway  and  the  asylum,  and  as  to  the 
dnmmy  line  not  passing  through  Midway.  Al- 
so affidavit  of  Robert  Whitfield:  Midway  has 
never  been  incorporated,  but  Is  located  about 
half  to  a  mile  from  the  asylum.  The  present 
line  of  defendant  does  not  touch  Midway,  as 
be  understands.  In  the  legislature  of  1S88  be 
Introduced  blU  to  innwporate  ihe  MllledgevlUe 
&  Asylum  Dummy  Railroad  Company,  and  It 
was  then  understood  and  considered  that  Mid- 
way was  separate  from  the  asylum.  The  Cen- 
tral ftalhnad  has  a  depot  In  Midway  known 
as  "Midway  Depot"  There  Is  no  line  of  road 
by  the  dummy  from  MlUedgevllIe  to  Midway, 
nor  from  there  to  the  asylum,  or  any  other 
point.  Also  affidavit  of  Samuel  Lumpkin:  Is 
chairman  of  defendant's  board  of  directors, 
and  has  full  knowledge  of  Its  affairs.  In 
building  the  proposed  new  line  it  Is  endeavor- 
ing to  exercise  Its  franchise  to  build  a  railroad 
to  the  village  of  Midway  as  It  understands  it, 
and  from  that  village  to  the  asylum.  In  this 
It  was  largely  lnfln»iced  by  the  assured  pros- 
pect of  Increasing  its  business  and  revenues  by 
getting  the  patronage  of  the  people  in  and 
near  said  village.  Also  the  affidavit  of  T.  O. 
Powell,  superintendent  of  the  asylum,  similar 
to  that  of  Lamar.  Further,  that  the  general 
public  considers  the  asylum  as  separate  and 
apart  from  the  village  of  Midway,  and  that  at 
one  time  a  post  office  was  established  at  the 
asyltmi  by  the  government.  A  map  showing 
the  route  of  the  proposed  change  was  In  evi- 
dence, and  also  a  map  showing  the  old  plat  of 
the  village  of  Midway.  Injunction  was  de- 
nied, and  to  thlB  mling  platntlfls  excepted. 

Soberts  *  Pottle,  for  plalntlfh  In  oror. 
Wbltfleld  ft  Allen,  for  defendant  In  error. 

ATKINSON,  J.  The  facts  are  sufficiently 
stated  in  the  official  report. 

1.  The  principal  question  in  this  case  turns 
upon  whether  or  not  the  railway  company,  un- 
der the  terms  of  its  charter,  which  conferred 
upon  It  the  power  **to  lay  out,  build,  construct, 
equip,  and  operate  a  dummy  railroad  or  roads 
to  and  from  the  respective  depots  of  the  rail- 
roads in  the  city  of  MllledgevlUe  and  the  vil- 
lage of  Midway,  and  between  those  and  the 
Tillage  of  Midway,  the  Georgia  lAUiatlc  Asy- 
lum, and  such  other  points  and  places  as  said 
corporation  may  hereafter  decide,"  had  the 
power,  under  Its  legislative  grant  of  authority, 
to  construct  the  railroad  now  contemplated, 
the  building  of  wblch  was  sought  to  be  en- 
joined In  the  present  case.  The  question  of 
public  utility,  which  seems  to  have  been  made 
In  the  record  and  argued  here.  Is  answered  by 
the  proposition  that,  where  the  general  assem- 
bly authorizes  the  construction  of  railroads  In 
express  terms  between  designated  termini.  It 
passes  upon  the  question  of  public  necessity, 
and  when  It  his  decided  that  the  Interests  of 
the  public  require  the  construction  of  such  a 


line  of  road,  the  courts  are  not  authorized,  up- 
on the  bare  evidence  of  some  persons  who 
may  be  interested,  that  in  their  opinion  the 
public  necessity  does  not  require  It,  to  set  at 
natight  the  wIU  of  the  general  assembly  direct- 
ly expressed.  Upon  the  question  of  public  pol- 
icy Involved  the  general  assembly  is  the  exclu- 
sive Judge.  It  will  only  be  necessary,  then, 
to  iuqnlre  whether  the  contemplated  act  was 
ultra  vires,  and  upon  a  careful  study  of  the 
terms  of  the  grant  of  power  we  conclude  that 
It  was  wlttilu  the  competency  of  the  railroad 
company  to  constmct  the  line  of  railroad  pro- 
jected. Aside  from  the  grant  of  power  con- 
tained In  the  general  words,  "and  snch  other 
points  and  places  as  said  corporation  may 
hereafter  decide,"  under  Its  charter  the  r^l- 
road  company  was  authorized  directly  to  con- 
struct a  line  of  road  ov^  the  projected  route. 
Its  purpose  was  to  cMmect  the  city  of  Mll- 
ledgevIUe  with  the  village  of  Midway,  and  to 
place  the  lunatic  asylum  In  direct  commnnlca- 
don  with  each.  The  construction  of  the  pro- 
posed line  of  railway  accomplishes  this  pur- 
pose. We  do  not  think  that  the  mere  con- 
struction of  a  line  of  railway  connecting  the 
city  of  Mllledgevllle  with  the  lunatic  asylum 
exhausted  the  grant  of  power  conferred  by  the 
charter.  The  village  of  Midway,  the  lunatic 
asylum,  and  the  several  railway  depots  In  the 
ci^  of  Mllledgevllle  and  In  the  village  of  Mid- 
way are  each  recognized  as  separate  objective 
termini,  and  the  constnictton  of  a  railroad  be- 
tween  two  of  such  termini  cannot  exhaust  the 
power  conferred  by  the  charter  to  construct 
lines  of  railway  connecting  the  other  designat- 
ed termini. 

2.  It  was  urged  that  the  defendant  In  this 
case  could  not  exercise  the  corporate  powers 
conferred  upon  the  Mllledgevllle  ft  Asylum 
Dummy  RaUroad  Company  by  the  act  Incor- 
porating that  company  for  the  reason  that, 
having  failed  to  comply  with  the  statute  au- 
thorising the  reorgaiUzatlon  of  railroad  com- 
panies which  had  been  sold  either  at  private 
or  Judicial  sale,  they  did  not  succeed  to  the 
corporate  franchises  conferred  upon  the  origi- 
nal railroad  company.  It  appears  that  in  the 
charter  of  the  Mllledgevllle  ft  Asylum  Dummy 
Railroad  Company  that  corporation  had  au- 
thority to  borrow  mcHiey,  issue  bonds,  and  se- 
cure the  same  by  a  deed  of  trust  Thiswasdone, 
and,  default  having  been  made  In  the  pay- 
ment of  the  Interest  upon  the  bonds  Issued, 
the  trustees  named  in  the  trust  deed,  after 
compliance  with  the  terms  of  the  deed,  on 
May  SO,  18^,  sold  and  conveyed  all  the  prop- 
erty, rights,  etc.,  of  the  company  to  W.  T.  Conn 
and  others.  On  June  26,  1893,  these  purchas- 
ers in  turn  sold  and  conveyed  to  Samuel  and 
W.  W.  Lumpkin  all  of  that  property.  Samud 
and  W.  W.  Lumpkin  and  others,  in  order  to 
form  for  themselves,  and  such  others  as  might 
be  thereafter  associated  with  them,  a  corpora- 
tion under  the  laws  of  Georgia  for  the  purpose 
of  maintaining  and  operating  the  railroad  pur- 
chased by  them,  ffled  with  the  secretary  of 
state  an  application 


for  the  ptirpoae  of  organ- 
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1x1  nK  anew,  aad  accordingly  obtained  a  charter 
for  tbe  Old  Capitol  Railway  Company.  After- 
wards, In  a  suit  Instituted  against  the  Old 
Capitol  Railway  Company,  Its  railroad  prop- 
ertles  were  placed  In  tbe  bands  of  a  receiver, 
and  tbey,  together  with  tbe  franchises  of  the 
company,  were  duly  sold,  at  which  sale  8am- 
uei  Lumpkin  became  the  purchaser.  This  pur- 
chaser associated  with  himself  W.  W.  Lump- 
kin and  O.  L.  Olessner  for  the  purpose  of  or- 
ganising a  corporation  under  the  laws  of  Geor- 
gia to  maintain  and  operate  the  railroad,  filed 
a  petition  tliat  they  in  turn  be  Incorporated 
under  the  name  of  the  MllledgeTllle  Railway 
Company,  with  the  right  to  squire,  build,  and 
complete  extensions  and  branches,  as  anthorls- 
ed  by  law.  Upon  this  application  a  certificate 
of  Incorporation  was  Issued  by  the  secretary  of 
itate^  granting  to  the  MDledgeTllle  Railway 
Company  the  powers  prayed  for  by  tbe  appli- 
cants. This  cwtlflcate  was  granted  under  the 
act  of  December  17,  1682,  as  amended  by  tlw 
act .  of  December  16,  1894.  It  was  objected 
that  the  charter  powers  of  the  lIlIUedgeTlUe 
A  A^ylam  Dummy  Railroad  Company  did  not 
psM  to  the  Old  Oapitol  Railway  Company,  be- 
came Qiat  c(vporatl<«  was  not  organized  In 
eomi^lanoe  with  law,  the  objection  being  that 
no  ai>pUcatlon  was  filed  by  the  requisite  num- 
ber of  persons  under  section  2  of  the  act  of 
1882.  It  will  be  seen  from  the  record  that  the 
CHd  Capitol  Railway  Company  did  not  seek  to 
have  itself  Incorporated  as  an  original  railway 
company,  bnt  the  corporators,  to  whom  that 
certificate  was  granted,  were  purchasers  of 
the  corporate  rights  of  the  MlUedgerllle  &  Asy- 
lum Dummy  Railroad  Company,  and  were 
^ply  seeking  to  organise  anew  under  the 
franchises  conferred  upon  the  HlUedgerlUe  ft 
Asylum  Dummy  Railroad  Company.  By  the 
act  of  1882,  I  9,  par,  10,  '^snch  purchase  or 
purchasers,  their  associates,  successors  or  as- 
signs, may  proceed  to  organise  anew  by  filing 
a  petition  to  the  secretary  of  state,  with  a  re- 
quest therein,  to  be  substituted  for  the  original 
petitioners  and  stockhold^,  with  all  their 
powers,  rights,  privileges  and  duties  and  lia- 
bilities nnder  this  act"  The  act  does  not  con- 
fine tbe  grant  ot  the  powers  here  aathorlsed 
to  be  conferred  to  the  api^cation  of  any  gtv&x 
nnmber  of  persons,  bnt  expressly  authorizes 
tbe  purchasers,  without  regard  to  nnmber,  nn- 
dffl  the  terms  of  tbe  act,  to  reorganize.  Under 
tbe  act  of  1882  no  verification  of  tbe  petition 
was  necessary,  nor  was  It  essential  that  any 
certificate  of  Incorporation  should  be  Issued. 
Under  that  act  the  organization  of  the  Old 
OiUiltol  Railway  Company  as  a  corporation  for 
the  operation  of  the  franchises  of  the  Mllledge- 
TUIe  &  Asylnm  Dummy  Railroad  Company 
was  legally  complete  merely  upon  the  filing  of 
a  petition  for  that  purpose  with  the  secretary 
of  state.  When  the  MIUedg^TllIe  Railway 
Company  was  organized  the  act  of  1894  was 
In  etfect,  and  Its  terms  were  complied  with. 
The  petition  was  verlfled.  and  a  certificate  of 
Incorporation  was  Issued  by  the  secretary  of 
state.  This  petition  baring  been  granted  ac- 


cording to  tbe  txpnn  provisions  of  the  act. 
the  petitioners  took  tbe  charter  powers  con- 
ferred upon  the  orlgjoal  corporation,  and  thoe- 
fore.  In  their  new  corporate  capacity,  under 
the  name  of  the  MilledgevUle  Railway  Com- 
pany, succeeded  to  the  charter  powers  origi- 
nally conferred,  and,  conaequentiy,  hare  com- 
petent authority  to  construct  the  railroad  pro- 
jected. We  conclude,  therefore,  that  the  court 
committed  no  error  In  refusing  the  Injnnctlou, 
and  the  Judgment  is  accordingly  affirmed. 

LUlfPKIN,     not  presldlns. 


CUtt  Oik  iW 
BNGUSH  at  sL  T.  THOBM. 
(Snprone  Ooort  of  Geori^  July  37,  IBOT.) 
APPSIL—  Rbtiiw. 
The  court  oortectiT  construed  tbe  written 
contract  InToIved  In  the  present  case.  There  was 
no  error  in  the  charges  complained  of,  and  the 
erldeoce  would  have  warranted  the  jury  in  find- 
ing even  a  largv  amount  against  nie  plalntlffii 
in  error  than  that  expressed  in  the  Tsrdict  which 
tliey  bring  to  this  ooort  for  leriew. 
^labus  by  the  Court) 
Ikrar  from  superior  court,  Fulton  oonnty; 
X  H.  Lumpkin,  Judge. 

Action  by  diaries  O.  Tbom  agalnait  H.  L. 
Bog^ish  ft  Oo.  Judgment  for  plalutifl.  De* 
f  endanto  bring  error.  Afilrmed. 

Anderson.  Fdder  ft  Darls,  tm  plafntlffs  In 
error.   J.  S.  HcVklns  ft  Scni,  for  deCsndBiit 

in  ertor. 

PER  CURIAM.  Judgment  affirmed. 


(9»  0«.«f) 

GORDON  T.  WILSON  ct  al. 

(Bnpreme  Court  of  Qeorgia.    Aug.  10.  1886L) 

OARKiBBHSirr— DiBsoLOTioif— CLAniAVT*K  Bo3n>— 
Procbdubb. 

1.  Where  a  summons  of  garnishment  is  Issued, 
and  the  garnishee  answers,  admitting  the  nos> 
session  of  effects,  and  the  gamlsluneot  is  dissolred 
by  a  claimant  who  gives  bond  under  section  8541 
of  the  Code,  if  no  traverse  Is  filed  to  the  gai^ 
nishee's  answer  the  plaintiff  may  at  the  first  term 
after  sodi  answer  is  filed,  if  he  has  obtained 
judgment  against  the  principal  defendant  more 
for  a  Judgment  upon  the  claim  bond;  but  the 
claimant  may,  at  any  time  before  Judgment  Is 
entered  in  favor  of  the  plaintiff  upon  such  bond, 
tm  verse  under  oath  the  aoswer  of  the  garnishee, 
and  cause  an  issae  to  be  made  thereon. 

2.  In  such  a  case  the  filing  by  the  claimant  of 
the  Ixmd  to  dissolre  the  garmahment  Is  tiie  fiHng 
of  a  claim,  there  being  no  requirement  of  the 
statute  that  saA  claim  shall  be  filed  under  oatii. 

3.  Even  if  that  portion  of  section  4162  of  tbe 
Code  which  requires  the  filing  within  10  days  of 
a  traverse  to  the  garnishee's  answer  is  stul  of 
force,  it  has  no  appUcation  as  between  a  ;daintifl 
and  a  claimant  in  a  proceedhig  under  sections 
3541,  3542,  of  the  Code. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  county; 
Robert  Falllgant,  Judge. 

GamiBhm^t  proceedings  between  WUaon  ft 
Orady  and  W.  W.  Cku^on.   Vnm  tbe  judg* 


ment,  Gordon  brings  oror. 
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MacDonen  &  Gwdon,  for  jilalntlff  In  enw. 
Charlton,  afackall  A  AsdMwii,  for  defend- 
ants In  earn. 

PES  ODBUJf.  Judgment  afflrmed. 


(98  Oa.  CS9) 

COLEMAN  et  aL  T.  AUSTIN. 
(8ai>reiiK  Gonrt  of  Georgia.    Nor.  2.  1886.) 
Attoexetb  at  Lav  — Libnb  — Prbreqdibitbs  — 
Bliotion— Rights  or  Ckeditors. 

L  In  order  to  render  the  lien  of  an  attorney 
At  law  ODoii  pngtrtj  reeorered  by  bim  In  bdudf 
of  hie  client,  or  opou  property  tbe  title  to  which 
in  ft  mlt  therefor  he  bu  success  fully  defended, 
binding  upon  bona  fide  purchasers  of  mcb  prop- 
erty, it  Is  iDcnmbent  on  tbe  attorney  to  file,  aa 
l^vided  In  aeeHoa  1980  of  tbe  Code,  his  aaaertioD 
daimiiuf  a  Uen  on  the  property  in  question}  bat 
■neb  fiung  is  not  esBenttafto  the  validity  of  the 
lien  as  between  tbe  attorney  and  his  client,  or 
aa  between  him  and  other  creditors  of  the  latter. 

2,  An  attorney's  lien  mij,  as  against  tbe  liens 
of  other  creditors,  be  enforced  against  a  portion 
of  tbe  property  covered  thereby  and  satisfied  ont 
of  Ha  pnoBCds,  although  he  hia  permitted  other 
portions  of  sudi  property  to  be  sold  under  ezeco- 
tions  not  his  own,  witiiout  assnting  his  lien  or 
claiming  the  proceeds  of-  tbe  sales;  and  this  la 
tme  the  other  creditors  could  not  hsTe 

subjected  the  propnty  tiius  kM  to  th^  Uens,  It 
not  an>eariog  that  me^  took  any  steps  to  compel 
an  dectlon  by  hfan  to  make  his  niMiey  out  of 
property  wbkh  he  oonld  reach  and  thuey  could 
not. 

(Syllabus  by  the  Court) 

EJrror  from  Btiperlm  court,  Carroll  comity; 
8.  W.  Harris,  Judge. 

Proceeding  between  J.  P.  Coleman  and  others 
and  Mrs.  8.  B.  Austin.  There  was  a  Judgment 
for  tbe  latter,  and  the  former  bring  error.  Af- 
firmed. 

Oscar  Seeae  and  W,  a  AdUMon,  Car  idalntlffa 
in  error.  Sidney  Holdemew,  for  defendant  In 
cnor. 

PBB  CURIAM.   Judgment  affirmed. 


(IM  Oa.  S85) 

COBB  et  al.  SMITH. 
SMITH  T.  COBB  et  aL 

(Snpnme  Oourt  of  Oeorgia.  July  28,  1897.) 
Right  or  Afpbal— Rbuoval  raou  OmcE. 
A  prosecntloQ  Institnted  under  the  provi^ns 
•f  section  4366  of  the  CivU  Code,  for  the  purpose 
•t  candng  the  removal  from  office  of  a  clerk  of 
the  SQpenor  court  for  any  of  the  causes  enumer- 
ated in  said  section.  Is  a  quasi  criminal  proceed- 
ing; and  if,  upon  the  trial  of  the  issue  Jobied 
theran,  the  person  accused  be  acquitted  by  tbe 
Jury,  neither  the  person  upon  whose  relation  the 
information  was  filed  nor  the  state  can  cause  the 
acquittal  to  be  reviewed  npon  a  motion  for  a 
new  trial,  or  proMCOte  to  this  cnnrt  a  writ  of 
error  from  an  order  overruling  such  a  motion. 
Oonunlsrioners  t.  Tabbott,  72  Qa.  89:  Mayor, 
etcu  T.  Ethridge,  22  8.  E.  985,  96  Oa.  m  Main 
and  cross  bilu  of  exceptions  both  dismissed. 

(Syllabus  by  d»  C^Hirt.) 

Error  from  supadw  coort,  Hall  connty;  J. 
J.  KInuey,  Judge. 
Action  hy  Thomas  R.  R.  CoVb  and  ofhem 


against  A.  B.  Smith.   From  tbe  judgment  both 

parties  bring  error.  Dismissed. 

ThoB.  B.  R.  Cobb  and  J.  W.  Oreen,  for  plain* 
tiff.  H.  H.  Dean,  J.  B.  Estes,  and  IT.  M.  John- 
son, for  d^endant. 

PBB  CURIAM.  Main  and  cross  blUs  ot  «c< 
cepttons  dismissed. 

COBB,  J.,  disquBlIfled  and  not  pcaaldbif . 


aos  Qa.  5K) 

8MAI«L  T.  CHARLESTON  BACJGING 

MANUra  00. 
(Siqneme  Govt  of  Georgia.   July  28,  1897.) 

APPBAL— RbVIBW— COKFLIOTIHO  ETlDBSOa 

A  judgment  rendered  by  a  Judge  who^  tij 
consent,  tried  a  case  without  a  jury,  will  not  be 
set  aside  by  this  court  when  it  appears  that 
the  evidence,  thrtna-h  oonflictini^  waa  nifflcient  to 
snKMrt  the  judged  finding. 
(SyUabns  by  the  Coort) 

Errcff  from  CII7  oonrt  of  Matxm;  Jdm  P. 

Ross,  Judge. 

Action  between  A.  B.  Small  and  the  CSiarles- 
ton  Bagging  Manufacturing  Company.  From 
the  Judgment,  Small  brings  error.  Affirmed. 

Hardeman  ft  fifoore,  tor  plaintiff  In  oror. 
Dessau,  Bartlett  ft  EDis,  for  deCtaidaut  In  error. 

PHB  o^mTAW    Judgment  affirmed. 


(KBOa.mi 
McORBERT  t.  OURRT. 
Qhipreme  Coort  of  Georgia.  July  28, 1897.) 
Appbai.— Nonsuit. 
There  was  no  error  in  rejecting  evidence,  but 
under  the  e^denoe  disclosed  by  tiie  record  there 
was  error  in  granting  a  nmsolt  la  tbs  present 
case. 

(Syllabus  by  the  Court) 

Error  fn»n  supezior  oovt,  Bibb  county;  W. 
10.  FeltMi,  Jr.,  Jndgew 

Action  Nannie  J.  UvOnay  against  J.  B. 
Curry.  From  a  judgment  ot  nonsuit,  plaintiff 
brings  error.  Berersed. 

Preston  ft  Ayer,  for  plaintiff  In  ennv.  Estea 
ft  Jcmee,  for  defendant  In  errw. 

PBB  OUBTAM.   Judgment  reversed. 


OU  Oa.  W) 
PRESTON  et  aL  T.  LAMAR. 
(Supreme  Court  of  Geor^.   Aug.  4,  1897.) 
Appbai^Rbvibw— Dissolution  op  IiejuitOTtoK. 

This  court  win  not  reverse  a  Judgment  dis- 
solving an  injunction  which  had  been  previously 
granted,  when  It  appears  that  at  the  hearing  of 
the  motion  to  disiioive  the  evidence  upon  the  main 
and  controlling  issue  ot  fact  was  directly  conflict- 
ing, that  the  court  accepted  that  portion  of  tbe 
same  whJdi  supported  the  oontentiona  of  ttie  mo- 
vant, and  that  so  doing  neoBssarily  resulted  in 
such  Judgment  ^  i 

(SyOabos  hr  the  OonrtOigitized  by  V^OOQLC 


764 


27  SOUTHBASTBBN  RETORTFR. 


Error  from  superior  oonr^  BOib  eoontr;  W. 
H.  Feltoa,  Jr.,  Judge. 

Action  by  J.  W.  Preeton  and  others  against 
Mrs.  H.  D.  Lamar.  From  a  Judgment  dissolv- 
ing an  Injunction,  plaintiffs  Mng  error.  Af- 
firmed. 

Minter  Wlmberly  and  Preston  &  Ayer,  for 
idalndffs  In  error.  Dasho',  Park  A  OwtUne, 
tor  defendant  In  ttior. 

PBJR  ODBIAM.  Judgment  affirmed. 

GOBBk     dliQnalified  and  not  presiding. 

(99  Qa.  S<S) 

LAMPKIN  HAYDSN. 
(Sl^reme  Conrt  of  Georgia.    Aug.  24,  1886.) 

HAEBUOI    SbTTLBXBMTS — Co^tSTHUCTION — RlOHTS 

or  Hdsbamd— Trusts— £xi:cQTioN. 
1.  A  marriage  settlement  vu  executed  io  1854. 
Br  Ita  terms  the  Intended  hosband  covenanted 
mtb  the  Intoided  wife  that  certain  described 
property  then  belonging  to  her  should  "forever 
remain  to  be  her  separate  property  and  estate  dur- 
ing her  life,  and  then  to  be  the  property  in  fee 
simple  of  [a  named  daughter  of  tlie  intended  wife] 
and  her  children,  and  [sbonld]  not,  In  law  or 
equity,  be  subject  to  the  payment  of  the  debts 
of  the  [intended  husband],  or  be  subject  to  be 
sidd  or  conTQ^ed  by  him  or  Ld  any  manner  to  be 
controlled  by  liim;  but  the  rights  and  title  to 
said  proper^  [should]  be  vested  in  [two  named 
persons]  Cor  the  sole  and  separate  use  of  the  in- 
tended wife.  The  instrument  further  provided 
that  ^e  might  "dispose  of  said  property  by  will 
to  [tlie  daughter  named]  and  her  diildren.  If  she 
[diose]  to  do  so,  after  said  marriage,  as  if  she 
was  a  feme  sole."  It  also  declared  that  the  in- 
tended wife  and  husband  "now  nominate  and 
appoint  [the  two  persons  above  referred  to]  as 
trustees  of  all  of  said  property,  who  are  author- 
ized to  possess  themselves  of  and  control  said 
property  in  conformity  with  this  indenture,  and 
agree  that  said  trustees  may  sell  and  convey  [the 
pro[»erty  described],  publicly  or  privately,  as  they 
may  determine,  and  for  cash  or  on  credit,  and  the 
money  arising  therefrom  to  be  put  out  at  interest 
for  her  sole  and  separate  use  during  her  lifetime, 
or  paid  to  [her],  at  her  option,  according  to  her 
portion  or  interest;  *  •  •  and  when  so  paid 
over  to  her  during  her  life,  for  her  sole  and 
s^arate  use,  as  aforesaid."  The  marriage  was 
soDsequently  duly  consummated.  Held:  (a)  Prop- 
•dy  construed,  this  marriage  settlement  cut  off 
the  marital  rights  of  the  husband,  and  dei»1ved 
him  of  any  right  to  or  interest  in  the  property 
therein  described,  by  inheritance  or  otherwise. 
It  limited  the  wife's  Interest  in  so  mudi  of  the 
property  as  was  not  sold  by  the  trustees  while 
the  husband  was  living  to  a  life  estate  only, 
with  the  power  during  the  coverture  to  devise  the 
same  to  ner  daughter  and  the  children  of  the 
lattw.  It  vested  the  title  to  the  wife's  life  estate 
in  the  trustees  for  her  use,  and  the  legal  title  in 
renuUnder  in  the  daughter  and  her  children,  or  In 
sudi  of  them  as  sunrlved  the  life  tenant,  (b) 
Upon  the  death  of  the  husband  the  trust  became 
executed,  and  the  power  of  sale  conferred  upon 
the  trustees  thereupon  ceased  and  determined. 
Upon  the  death  of  the  wife  tiie  mnaind^  became 
▼Mtedt  and  any  one  of  the  remainder-men  could 
at  any  time  within  seven  years  after  attaining 
his  majority  successfully  maintain  an  action  for 
the  recovery  of  tiis  undivided  interest  in  proper^ 
coming  to  him  under  the  marriage  settlement,  as 
against  one  holding  under  a  deed  from  the  trus- 
tees, or  either  of  them,  executed  after  the  hus- 
lund's  death,  (c)  A  will  executed  by  the  wife 
after  the  coverture  had  ceased,  and  purporting 
to  devise  to  ber  daughter  alone  all  the  property 


of  which  the  testatrix  died  seised  and  posaemed, 
could  not  in  any  manner  affect  the  remainder^ 
man's  right  to  recover  as  above  stated. 

2.  Upon  the  facts  as  they  appeared  at  the  trial, 
and  in  view  of  the  above  construction  of  the  mar- 
riage settlement  the  court  committed  no  error  in 
directiog  a  verdict  in  favor  of  the  plaintiff  for  an 
undivided  one-ei^teenth  interest  In  tlie  pr«niaea 
in  dispute. 

(Syllabus  by  the  Conrt) 

Error  from  saperlw  oomt,  FaUm  eoim^;  J. 
H.  Lumpkin,  Judge. 

Action  by  B.  C.  Hayden  against  W.  L.  Lamp- 
kin.  Thece  was  a  judgmttit  for  plaintiff,  and 
def aidant  brings  error.  Affirmed. 

Ban  ft  Biunmond,  tor  i^alntlff  In  error.  Dor- 
sey,  Brewsta  ft  Howcdl,  for  defoidant  in  c» 

ror. 

FBR  CURIAM.   Judgment  affirmed. 


(W  G&.  631} 

SLAUOHTfilR  et  aL  r.  8TB0THBEL 
(Supreme  Court  of  (Georgia.    Nor.  2,  1886.) 
RxcBivBBB*  Sales— Tbkhs—Adtbktibbmbkt  vob 
Bids — Combtbuction. 

1.  Where  an  order  proTlding  for  a  reoaver's 
sale  of  property  belonging  to  a  corporation  direct- 
ed that  he  should  require  of  the  purchaser  an 
immediate  paymoit  of  $6,000.  and  that  the  re- 
ceiver 'ihen  accept  the  first  mortjgtge  bonds" 
of  the  corporation  to  the  ^tent  of  |20,000,  and 
that  "the  balance  due  on  the  purcIiBse  price  be 
shall  arrange  to  secure"  within  30  days,  keid, 
that  such  order  necessarily  contemplated  that  the 
property  should  be  sold  tor  more  than  (28,000, 
120,000  of  which  the  purchaser  should  have  the 
privilege  of  paying  in  such  bonds,  Instead  of  cash, 
at  his  option. 

2.  The  terms  of  the  sale  being  stated  in  the 
advertisement  thereof  as  follows:  "Six  thousand 
dollars  to  be  paid  in  cash  Immediately  upon  die 
property  beine  knocked  off  to  the  purduso-, 
twenty  thousand  dollars  of  the  first  mortgage 
bonds''  of  the  corporation,  "and  the  balance  in 
promissory  notea  pvable  tUrty  days  after  the 
sale,"— the  effect  was  to  absolutely  require  $20,- 
000  of  the  purchase  money  to  be  paid  in  bonds 
of  the  corporation,  thus  excluding  from  the  list 
of  probable  bidders  all  persons  who  did  not  own 
saai  bonds.  The  advertisement,  to  the  extent 
Indicated,  was  at  variance  with  ue  terms  of  the 
order  of  sale,  as  above  construed. 

8.  The  court  erred  in  confirming  the  aale, 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Butts  comity;  M. 
W.  Beck,  Judge. 

Proceeding  between  L  J.  Slaughter  and  others 
and  R.  O.  Strother.  There  -was  a  jndgmem 
for  the  latter,  and  the  former  bring  mm.  Be- 
versed. 

X.  A.  Wright,  for  plalnUfll  In  «ror.  JtOok 
L.  BopUns  ft  Son  and  Jas.  S.  BoyntiHi.  Cor  de- 
fendant In  error. 

PEtB  CURIAM.   Judgment  meraed. 


on  OS.  ««> 

SPARKS  et  ai.  v.  (X)NRAD. 
(Supreme  Court  of  Georgia.    Nov.  8,  1896.) 

EJSCTHENT— OUTSTANDINO  TiTliB— ADTSRSa  FO^ 

sBSsion— Attoh!imsnt  or  Tbnaht. 
1.  The  right  of  a  plaintiff  in  ejectment  to  re- 
cover upon  prior  possession  alone,  or  Jipon.a,nre- 
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•criptiTe  title  based  on  fleven  years'  adverse  pos- 
session under  color  of  title,  cannot  be  defeated 
showing  a  subsequent  possession  io  the  defend- 
ant, which  he  obtained  07  procuring  the  plain- 
tiff's tenant  to  attoro  him;  the  latter  having 
never  anrrendered  possearioD  to  his  landlord,  the 
plaintifF.  PoBsesrion  thuc  acQnired  by  the  de- 
fendant cannot  be  treated  as  an  advoae  holding 
against  the  plainttfE,  nor  made  the  basis  of  a 
prescriptive  title  in  the  defendant.  Nor,  under 
Budi  drcumstances,  can  the  defendant,  he  being 
a  mm  wrongdoer,  defeat  the  plaintifrs  action  hr 
■bowing  outstanding  title  in  another. 

2.  Tms  case,  apoa  its  facts,  ia  controlled  by  the 
law  above  announced,  and,  inespective  of  the 
Toilona  gtwatlonB  preBcnted  far  the  record,  the 
TOTdict  for  the  plaintiff  was  manlfCitly  ri^t. 

(Syliabos  by  the  Court.) 

Error  from  superlw  eoort,  Laurens  county; 
John  C.  Hart,  Jodge. 

Ejectment  tiy  Georgia  B.  Conrad  against  W. 
B.  Sparks  and  others.  There  was  a  judgment 
for  plalatlfr,  and  defendants  bring  error.  Af- 
firmed. 

J.  M.  Stnbbe,  for  plaintiffs  In  errw.  Ira  8. 
ChappeD,  for  defendant  in  error. 

FBB  CURIAM.   Judgment  affirmed. 


(100  Oa.  m 

LOUISVILLB  &  N.  E.  CO.  t.  TIFT. 
(Supreme  Ooort  of  Georgia.    Nov.  80,  1896.) 

PaiHOIFAI.  AHD  AOEirr— SECaST  LlHITATIOHS  — 
PRISOIPAL'S  IiUBILlTT  TO  THIRD  f  BK80NB— SOB- 
A0BMT8— EviDEItCS—  ADKISSIOKS  — TRIAL— OOK- 
HBKTIKe  OX  EVIDBNCB. 

1.  Where  a  corporation  holds  ont  to  the  world 
a  person  as  its  general  agent,  with  ostensible 
anuiority  to  act  for  and  bind  it  as  such,  other  per- 
sons dealing  with  such  an  agent  are  not  bound  by 
private  limitations  upon  his  authority,  of  which 
itier  have  no  notice  or  knowledge. 

2.  If  such  a  general  agent,  in  carrying  out  a 
contract  made  by  himself  for  his  principal  with 
another,  who  acts  upon  the  faith  that  the  agency 
is  genmd,  employs  a  subagent  to  attend  to  mere 
matters  of  detail  within  the  scope  of  the  contract, 
the  prhidpal  will  be  bound  by  the  acts  of  the 
aabagent  thus  performed,  especially  if  It  appears 
that  these  acta  were  radned  V  the  general  agent 
himself. 

3.  A  letter  written  by  a  general  agent,  relating 
to  matters  apparently  witnin  the  scope  of  his 
agency,  is,  when  pertinent  to  the  issue  under  tn- 
TestigatioD,  competent  evidence  on  the  trial  of 
an  action  against  the  principal,  and  the  party 
offering  the  letter  may  prove  the  agent's  admis- 
^n  that  he  wrote  it. 

4.  Hany  of  the  namerons  charges  complained 
of  were  m  some  respects  erroneous,  evedally  in 
■o  far  as  they  intimated  opinions  as  to  what 
had  been  x>roved. 

6.  While  the  overmling  of  a  motion  to  nonsuit 
necessarily  implies  that  in  the  opinion  of  the  judge 
the  plaintiff  may  recover  apon  certain  views  of 
the  fv:  'puce,  and  while  the  judge  may,  within 
appropriate  limits,  state  in  the  hearing  of  the 
jury  bis  reasoiw  for  his  decision,  he  should  not 
enter  upon  an  extended  and  argumentative  dis- 
cnsaion  of  the  merits  of  the  case,  and  in  so  doing 
intimate  his  opinion  as  to  what  toe  verdict  should 
be.  Error  thus  committed  nec^sarily  resulted 
in  the  granting  of  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Dou^oty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  between  tbe  LoulSTlIle  &  Nashville 
laatlroad  (Company  and  J.  M.  Tift.    Prom  a 


Judgment  for  tbe  latter  tbe  formw  brings  er- 
ror. Reversed. 

Van  Bppa,  Ladson  &  L^twlch,  for  plalntifl 
In  error.  Jease  W.  Wattcn^  fsr  defendant  In 
enor. 

FBB  CURIAM    Judgment  rarerBed. 


(W  Oft.  tfl) 

JONBS  T.  HOWARD. 

(Supreme  Court  of  Georgia.    Aug.  24,  1896.) 

MOKTDAGBS  —  DISTRESS    WaRRAKTS —  PRIORITT— 

Lkvt— What  Cohstitutbb— Dbsds— Cs* 
litbbt—wltnbssus  ot  elxbootiox. 

1.  The  lloi  of  a  distress  warrant  attaches  at 
the  instant  of  its  levy;  and,  as  against  liens 
imposed  by  law.  the  lien  of  a  mortgage,  if  reg- 
istered in  due  time,  attaches  from  the  time  of 
its  execution.  Hence,  where,  in  a  contest  be- 
tween a  mortgage  and  a  distress  warrant  for  the 
appropriation  of  a  fund  arising  from  a  sale  of  the 
mortgaged  property,  there  is  no  evidence  that  the 
respective  Oens  attached  on  the  same  instant, 
there  is  no  error  in  refuring  a  request  based  on 
the  theory  that  the  respective  liaoa  arose  simul- 
taneously, and  were  for  that  reason  of  equal  dig- 
nity, although  both  the  execution  of  the  mortgage 
and  the  levy  of  the  distress  warrant  occurred  on 
the  same  day,  and  were,  as  to  the  performance 
of  some  of  the  acts  necessary  to  the  completion 
of  each  lien,  contemporaneous. 

2.  Actual  or  oonstractive  sdsure,  as  dlstln- 
gnlshed  from  the  cral  declaration  of  an  ofBcer  of 
an  intent  to  seize  or  that  he  had  seized  proper^ 
under  a  writ  then  in  bis  bands  for  execution,  is 
essential  to  the  completion  of  a  levy;  and  hence 
the  mere  appearance  ot  an  ofllCM  In  possradon  of 
an  execution  at  a  store  of  the  defendant,  accom- 

{lanled  by  the  announcement  that  he  had  come  to 
evy  upon  a  stock  of  goods  therein,  does  not  con- 
stitute such  a  seizure  as  would  amount  to  a  levy 
of  the  writ  then  in  his  hands. 

3.  It  Is  competent  for  one  who  Is  the  attorney 
at  law  of  a  creditor,  and  authorized  to  prepare 
a  mortgage  on  his  behalf.  likewise  to  be  the  agent 
of  such  creditor  to  receive  for  him  the  mortgage 
after  it  Is  executed  and  prepared  for  delivery-, 
and  delivery  to  such  an  attorney  hi  a  good  de- 
lively  to  the  mortgagee. 

4.  Id  sneb  a  case,  if  the  attorney  is  likewise 
a  notary  public,  be  is,  in  hb  t^dal  capacity,  a 
competent  witness  to  the  mortgage. 

6.  There  was  no  error  in  admitting  evidence, 
the  verdict  iras  warranted,  and  there  was  no 
abuse  of  discretion  in  denying  a  new  trial. 

(Syllabus  by  tbe  Court) 

Error  from  city  court  of  Cartersvllle;  T.  W. 
Milner,  Judge. 

A  rule  having  been  Issued  against  tbe  sheriff 
for  money  realized  by  him  from  tbe  sale  of 
prt^ierty  levied  on  under  a  distress  warrant,  a 
contest  aroee  between  T.  B.  Jones,  wbo  held  a 
distress  warrant,  and  W.  H.  Howard,  who  held 
a  mortgage  executed  by  the  defendant  in  said 
warrant.  There  was  a  judgmrat  for  the  lat- 
ter, and  the  fcHiuer  brings  error.  Affirmed. 

Joe.  M.  MoMi  and  J.  W.  Harris,  Jr.,  for  plain- 
tiff in  error.  J.  H.  Ned,  for  defendant  In 
error. 

ATKINSON,  J.  The  question  in  this  case 
arose  upon  a  rule  against  the  sheriff  for  money 
leallzed  by  him  from  the  sale  of  property  lev- 
led  on  under  a  distress  warrant  Tbe  contest 
was  betwe«i  tbe  lien  of  a  4isfr(a9^^^^^^[^ 
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by  the  plaJntUF  bi  error,  and  the  Hen  of  a  mort- 
gage executed  by  the  defendant  In  the  distresa 
warrant  npon  tbe  property  levied  on  and  aold 
ander  the  dlstren  warrant.  It  appears  from 
the  record  that  apon  the  day  tbat  the  distress 
warrant  was  iBsued  the  defendant  In  that  war- 
rant, one  White,  Instmeted  A.  M.  Fonte,  an 
attorney  at  law,  to  draw  a  mortgage  upon  the 
property  afterwards  levied  np(Hi  by  the  dla- 
treaa  warrant,  to  secure  the  payment  of  a  cer- 
tain Indebtedness  which  he  (White)  owed  to 
Howard,  the  defendant  In  error.  Thereopoo 
Fonte  proceeded  to  the  place  of  boainesa  of 
Howard,  told  him  of  White's  instructions, 
asfeed  for  and  received  from  him  the  promissory 
note,  for  the  purpose  of  securing  which  the 
mortgage  was  to  be  executed,  and  then  went 
to  the  store  of  White  for  the  purpose  of  hav- 
ing the  mortgage  signed.  Fonte  testified^ 
and  his  testlmouy  npon  that  point  Is  corrob- 
orated  by  that  of  several  other  witnesses— 
that  just  npon  the  Instant  of  hia  attesting  the 
mortgage  as  a  notary  public  the  officer  char- 
ged with  executing  the  distress  warrant  en- 
tered the  building;  that  at  the  time  the  officer 
entered  the  building  the  mortgage  had  been 
signed  by  the  maker  and  by  one  subscribing 
witness,  but  as  to  whetho'  It  had  been  In 
fact  signed  by  him  as  a  sabecriblng  witness, 
in  his  official  character  as  notary  public,  he 
did  not  remember  accurately,  though  such 
was  his  best  recollection,  and  that  as  the 
sheriff  entered  and  spoke  to  Mr.  White  he 
folded  up  the  paper  and  stepped  out  of  tbe 
door,  going  direct  to  the  office  of  the  clerk 
of  the  superior  court,  where  he  ddlvered  It 
to  the  clerk  for  record;  that  he  had  not  been 
employed  by  Howard,  the  mortgagee,  to  take 
the  mortgage,  but  in  procnring  It  as  security 
for  the  payment  of  the  debt  he  considered 
himself  as  representing  Howard;  that  How- 
ard gave  him  no  directions  as  to  having  the 
mortgage  filed,  but  that  he  knew  that  this 
was  necessary,  and  he  did  It  upon  his  own 
motion.  He  further  testified  that,  at  the  time 
WMte  came  to  see  him  about  preparing  tbe 
mortgage,  White  stated  to  him  that  he  ex- 
pected Jones,  the  plaintiff  tn  the  distress 
warrant,  to  close  him  np  tmder  tiiat  proceed- 
ing, and  that  he  was  desirous  of  securing 
Howard  before  the  distress  warrant  was  lev- 
led;  that  no  sheriff  was  In  the  store  at  the 
time  he  arrived  there,  and  no  one  except  Mr. 
Charles  White  and  bis  brother  Sir.  T.  W. 
White  was  in  there;  that  as  he  walked  In 
he  aald  to  Mr.  White,  the  mortgagor,  "I  have 
the  mortgage  ready,  Mr.  White;"  that  White 
stepped  around  behind  the  counter  or  desk, 
and  he  Immediately  signed  it;  that  Warren 
Wblte,  his  brother,  was  standing  there,  and 
witness  asked  him  to  sign  it  also.  He  did 
BO,  and  then  witness  signed  it  as  notary  pub- 
lic. Just  as  the  signing  was  through,  Mr. 
Franklin,  the  sheriff,  stepped  In.  When  he 
stepped  in  the  mortgage  bad  been  signed  by 
Bir.  White  and  T.  W.  White,  and  he  witnessed 
It  As  to  the  clrcmnatances  attendant  upon 
tht  eiBcntlon  ct  the  mortage  this  witness 


was  corroborated  by  others  whom  he  stated 
to  have  been  pnmnt.  Franklin,  tbe  shoiff, 
sworn  on  behalf  of  the  plaintiff  In  tbe  dis- 
tress warrant,  testified:  That  he  was  the  offi- 
cer who  levied  the  distress  warrant.  That 
he  saw  C  H.  White  when  he  first  entered: 
told  him  at  once  that  he  liad  a  warrant  tm 
rent,  and  had  to  levy  on  everything  In  his 
boose.  White  said  something  about  being 
bnsy  then.  Witness  passed  right  on  through 
the  bouse  to  the  back  door,  and  White,  In  the 
rear  of  the  house,  placed  hia  hands  on  some 
goods  and  shut  the  back  door,  then  went  to 
the  side  door  and  tried  to  shut  It,  thai  went  to 
the  front  door  to  shut  It,  and  after  he  bad  shut 
the  side  door  and  was  going  to  the  front  door 
he  saw  A.  M.  Fonte  leave  the  place.  When  wit- 
ness first  got  to  the  store,  saw  A.  M.  Foute. 
He  was  standing  at  the  desk  of  C.  H.  White, 
on  his  left-hand  side  as  you  go  In,  with  a 
pen  In  his  hand. '  Saw  T.  W.  White,  one  of 
the  witnesses  to  the  mortgage,  go  aronnd 
towards  the  desk  where  Foute  was  standlng- 
C.  H.  White  was  standing  In  front  of  tbe 
desk  when  witness  first  entered.  Witoess 
said  no  more  to  White  about  levying  the  war- 
rant. "Levied  It  when  he  first  went  In,  and 
told  White  he  had  to  levy  on  all  In  the  bouse." 
Is  po^tlve  that  Foute  was  standing  at  the 
desk,  wMh  pm  In  his  hand,  when  be  l^rt 
enta?ed  the  house.  Then  went  to  an  aitOT- 
ney's  office  and  prepared  the  written  levy 
which  was  in  evidence.  Tbe  Jury  found  In 
favor  of  the  mor^agee.  A  motton  for  new 
trial  was  made  upon  the  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.,  and  that  the  court  committed  certain 
errors  upon  the  trial,  which  we  will  hereafter 
consider. 

1.  During  the  course  ot  tbe  trial  the  court 
was  requested  in  writing  to  chaise  the  Jnry, 
"If  the  Jury  conclude  from  the  evidence  tiiat 
the  lery  of  the  distress  warrant  and  the  exe- 
cution of  the  mortgage  were  simultaneous, 
tben  tbey  should  prorate  the  fund."  This  re- 
quest was  refused.  Tbtax  was  a  confilct  of 
evidence  as  to  the  exact  point  of  time  wben 
the  levy  was  made,  and  the  evidence  was 
equally  conflicting  as  to  tbe  exact  point  of 
time  at  which  tbe  Hen  of  ^e  mortgage  at- 
tached. The  two  liens  were  not  established 
by  tbe  same  act,  and  it  Is  therefore  Impostible 
to  apply  to  this  case  tlie  doctrine  of  tluse 
cases  which  hold  that  concurrent  liens,  si- 
multaneously arising  In  consequence  of  their 
creation  by  tbe  same  Inatmment,  are  of  equal 
dignity,  and  are  therefore  entitled  to  equal 
rank  In  the  distribution  of  a  fund.  Nor  can 
the  doctrine  that  Judgments  bearing  equal 
date,  each  having  an  equal  lien  upon  the  prop- 
erty of  the  defendant,  shall  be  entitled  to  pro- 
rate in  the  distribution  of  a  fund,  apply.  In 
the  latter  class  of  cases  tbe  liens  of  tbe  Judg- 
ments are  estebllshed  by  fixed  rules  of  law, 
and  though  they  may  be  rendered  by  differ- 
ent coturts,  or  In  the  same  court  upon  different 
days,  yet  tiielr  liens  may  be.  In  law,  concur^ 
rent,  because  d^K^^g^C?"*- 


G8.) 


JOITES  T.  HOWABD, 


7ti7 


Oar  Code  prorldea,  la  cam  at  JndgmentB, 
that  Qw  Ueu  of  Judgments  raiderad  at  the 
■ama  term  of  the  court  are  of  equal  dlgnlt^t 
and  tberefore,  wblle  In  point  of  time  of  ren- 
ditlon  they  may  not  lie  ■Imnltaneons,  they  are 
treated  as  bavlnff  been  rendered  at  the  same 
time  yrben  tlw  qneatlon  of  their  respective 
liens  Is  tfnder  consideration.  Not  so,  how- 
ever, with  a  case  where  the  lien  of  the  Judg- 
ment or  the  lien  of  the  mcnrtgage  Is  referable 
to  the  ln&{)endent  act  of  two  private  agendes 
respective^  employed  In  their  creation.  It  Is 
Impossible  tm  eadi  of  iba  sevual  acts  neces- 
sary to  the  creataoQ  of  the  Hen  to  be  accom- 
plished upon  the  same  instant  of  time,  In  sndi 
mamwr  as  to  reader  them  exactly  slmnltane' 
ons.  BUther  tbe  Uen  of  the  distress  warrant 
or  the  Uen  of  the  mortgage  first  attached,  and 
was,  as  a  consequence,  sqperlcnr  to  the  other. 
They  could  not^  attach  at  the  same  time,  In 
the  sense  necessary  to  make  them  concurrent 
liens.  Tlxe  Uen  of  the  distress  warrant  at* 
tacbed  tqmn  the  Instant  of  its  levy.  The  Uen 
of  Che  mor^rage  attached  upon  the  Instant  of 
Its  execution.  The  liens  of  the  req;)ectlve  In- 
stnunents  were  ref^ble  In  the  one  case  to 
the  2act  of  levy,  and  In  the  oQier  to  the  fact 
c£  execution.  Any  difference  of  time  In  favor 
of  one  or  the  other  would  suffice  to  give  that 
Uen  the  preference.  The  conflict  In  the  evi- 
dence Is  as  to  which  Uen  ftrst  attached.  TtuA 
one  attached  before  the  othv  Is  dear,  ondv 
the  evldeoce.  Just  which  one  attached  first 
Is  the  que8tl(m  concerning  which  the  doubt 
arises.  There  was  no  evidence  upon  which 
the  theory  that  the  two  liens  attached  simul- 
taneously could  be  based,  and  therefore  the 
court  omnmttted  no  error  In  reusing  the  re- 
quest above  referred  to,  which  might  have 
had  the  efTect,  If  delivered*  to  produce  a  com* 
promise  vwdlct.  which  would  be  manifestly 
Illegal,  In  taking  from  fbe  one  v&non  and 
giving  to  another  that  to  which  he  was  not 
entitled.  The  court  properly  referred  to  tiie 
Jury  directly  the  question  as  to  which  was 
the  prior  Uen  In  point  of  time,  and  properly 
refused  the  request 

2.  The  court  was  Ukewlse  requested  to 
charge  the  Jury:  "The  levy  was  complete 
when  sheriCr,  with  dUstress  warrant,  appeared 
and  announced  to  the  defendant  In  the  war- 
rant that  he  had  come  to  levy  on  everything 
In  the  house;  that  then  everythli^  In  the. 
house  was  In  the  custody  and  possession  of 
the  sh^iff."  This  request  was  refused,  and 
upon  its  refusal  error  is  assigned.  To  the 
completion  of  a  levy,  seizure,  either  actual  or 
coQstructire,  Is  absolutely  Indiq;>en8able.  Ac- 
tual seizure  Is  accomplished  by  manucaption 
of  the  thing  intended  to  be  seized.  A  con- 
structive seizure  is  accomplished  by  the  ac- 
tual reduction  by  the  officer  of  the  property 
intended  to  be  seized  to  his  own  control.  He 
must  have  brought  such  property  so  far  un- 
der his  subjection  that  he  could  exercise  con- 
trol over  It  He  must  exercise  or  assume  to 
exercise  dominion  by  virtue  of  his  writ  He 
must  do  some  act  for  which  he  could  be  sue- 


oeasfttUy  prosecated  as  a  trespasser  If  it  were 
not  for  the  protection  afforded  him  by  the 
Wlit  For  a  fnU  discussion  of  the  question 
of  what  acts  are  necesssry  and  sufficient  to 
constitute  a  completed  levy,  see  Comlff  v. 
Oook.  96  Ga.  01,  22  S.  JS.  47.  Seizure,  actual 
or  constmctiye,  and  not  the  mere  declaxatloa 
of  an  Intent  to  seize,  Is  the  final  test  <tf  the 
coiiq>letlon  of  a  Isvy.  TbB  request  which  was 
refused,  and  of  which  complaint  Is  made, 
makes  the  mere  utterance  of  an  oral  declara- 
tion <tf  an  intent  to  levy  the  eqniralrat  at  an 
actual  seizure.  Suppose  the  sheriff  had  en- 
tered, and,  in  the  language  of  the  request,  an- 
nounced to  the  defoidant  In  the  warrant 
"that  ha  had  come  to  levy  on  everything  in 
the  house,"  and  had  done  no  act  beyond  that, 
not  even  exhibiting  the  writ  under  which 
he  profesed  to  act;  could  It  be  held  that  the 
offioar  by  this  mere  verbal  declaration  had  so 
far  deprived  the  defendant  of  the  possession 
of  his  property  as  to  support  an  action  against 
him  for  a  treqass?  To  ask  the  que8tl<Hi,  It 
seenu  to  us,  is  to  answer  It  in  the  negative; 
and  when  the  court  refused  to  charge  that 
such  an  announcement  was  the  equivalent  of 
a  seizure  of  the  property,  so  as  to  fix  upon  it 
the  Hen  of  a  distress  warrant,  no  error  was 
committed. 

8, 4.  Brror  waa  assigned  upon  the  admlsirif» 
of  the  mortgage  In  evldmce  over  the  movant's 
objection  that  Fonts,  the  attesting  notary 
public  of  the  mcntgage,  and  up<ni  the  strength 
of  whose  attestation  it  was  admitted  to  rec- 
ord, was  in  the  same  transaction  the  attorney 
at  law  of  the  mortgagee,  and  was  dlsquaUfled 
by  said  agency  from  acting  as  notary  public 
In  Its  attestation.  Error  was  Uksfwlse  assign- 
ed upon  a  charge  of  the  court  which  was  as 
foUovra:  "W^  you  lo<A  to  the  evidence, 
and  see  from  It,  first,  In  what  capacity  did 
Foute  act  In  drawing  that  mortgage.  Did  he 
act  acOn^  as  agent  for  Whlte^or  was  be,  by  the 
circumstances,  in  any  part  of  the  time,  acting 
as  agent  and  attorney  for  both  parties,  to 
drawing  that  mortgage,  and  executing  It,  wit- 
nessing It,  and  recording  1^  and  putting  It 
record?  If  you  find  that  he  was  acting 
for  both  parties,  and  White  signed  It  and  It 
was  witnessed  and  deUvered  to  Foute,  and 
he  acting'  in  that  cspadty,  then  it  would  con- 
stitute a  valid  mortgage  from  the  time  of  Its 
actual  deUvery  to  Fuute;  and  it  would  be  Im- 
material as  to  whether  It  was  filed  with  the 
clerk  for  record,  or  not.  In  that  view  of  the 
case."  We  will  consider  these  two  assign- 
ments at  error  in  tbdr  inverse  ordw.  It  wIU 
be  noted  that  this  was  a  contest  between  a 
mortgage  duly  recorded  and  a  Uen  arising 
upon  a  levy  of  a  distress  warrant  It  was  a 
contest  between  a  lien  acquired  hy  contract 
and  a  Uen  Imposed  by  law,  and  in  the  case  of 
Donovan  v.  Simmons,  96  Oa.  S40,  22  S.  B.  966. 
it  was  held  that  the  registry  act  of  1888  (Acts 
1889,  p.  106),  whldi  provides  when  transfers 
and  Uens  ahaU  take  effect  as  against  third 
persons,  has  no  application  to  a  case  of  the 
character   now   under  consldeMtloiL^Thb. 
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question  Is  whether  a  delivery  to  Fonte,  and 
filing  of  the  mortgage  by  him,  can  be  treated 
as  a  good  delivery  to  the  mortgagee.  We  think, 
under  the  evidence  in  this  case,  that  Foute,  In 
obtaUiliig  the  mortgage  and  in  effectuating 
the  security,  was  the  agent  ot  the  mortgagee. 
That  he  was  so  treated  by  the  mortgagor  Is 
not  open  to  question,  for  the  mortgage  was 
delivered  by  the  mortgagor  to  Foute  with 
the  express  Intent  of  having  him  effectuate 
the  lien.  We  know  of  no  reason  why  he 
could  not  lawfully  be  the  agent  of  both  parties 
for  this  purpose.  The  agency  did  not  Involve 
the  execution  of  the  mortgage,  but  the  mere 
acceptance  of  it  upon  the  part  of  the  person 
Intended  to  be  benefited  by  Its  execution. 
When  Howard  delivered  to  Foute  the  note 
intended  to  be  secured,  and  with  the  purpose 
that  he  should  obtain  from  White  the  mort- 
gage which  the  parties  then  had  In  contem- 
plation, from  this  fact  alone  a  power  to  re- 
ceive It  for  Howard  might  well  be  Implied. 
We  think,  therefore,  the  court  properly  char- 
ged the  law  bearing  upon  this  question.  The 
objection  to  the  mortgage  upon  the  ground 
that  Foute,  being  the  attorney  at  law  of  the 
mortgagee,  was  not  competent.  In  his  official 
capacity  as  notary  public,  to  attest  its  exe- 
cn^on,  we  think  without  merit.  It  was  held 
in  the  case  of  Sloss  v.  Association  that  "the 
attestation  of  a  deed  by  an  attorney  at  law, 
as  notary  puUic,  who  represented  both  the 
grantor  and  the  grantee  In  the  negotiations 
leading  np  to  the  execution  of  the  Instrument, 
does  not  render  the  deed  Invalid,  and  upon 
such  attestation  such  deed  be  lawfully 
admitted  to  record  without  furtiiOT  probate." 
Sloss  T.  Association,  97  Ga.  401,  23  B.  B.  840. 
And  for  analogous  cases  see  Wardlaw  t.  May- 
er, T7  Oa.  620;  Welsh  t.  Lewis,  71  Ga.  387; 
Oon]^  T.  MaDufacturlng  Oo..  78  Ga.  660,  8 
8.  B.  335.  The  case  In  46  Ga.  253,  relied  upon 
as  holding  a  contrary  doctrine.  Is  not  In  point. 
In  that  case  the  attorney  at  law  took  an  affl- 
davlt  of  his  client  for  probate  of  a  mortgage, 
which,  under  section  406  of  the  Code,  he 
was  prohlMted  from  doli^.  There  is  no  sim- 
ilarity betwe^  ^e  questions  made  In  that 
case  and  the  question  made  here,  but  In  the 
case  In  71  Ga.  887,  abore  dted,  this  court  rul- 
ed, referring  to  the  ease  In  46  Gal  ^3,  that 
the  doctrine  of  that  case  rests  ni>on  the  spe- 
cial statute,  and  will  not  be  extended  beyond 
Its  proTlsions  by  Implication. 

S.  Upon  a  careful  ezaminatlOB  of  the  evi- 
dence In  tills  case,  we  find  that  it  was  anffl- 
dent  to  support  the  verdict,  m&  accordingly 
the  court  did  not  err  in  refusing  a  new  trlaL 
Judgmeit  afllrmed. 


(99  Ga.  512) 

TAYLOR  V.  GE30RGIA  MARBLE  00. 
(Supreme  Court  of  Oeorgia.    Aug.  IH,  1806.) 
Fellow  Sbbvi.nt8~Viob  Principals. 
1.  An  agent  or  ^ploye  of  a  corporation,  who, 
in  llie  diacfaarge  of  his  general  duties,  baa  charge 
of  a  particular  branch  or  department  ot  the  cor- 


poration's busioeM,  aa  to  whldi  he  acta  In  ^ 
capacity  of  a  vice  principal,  and  as  sticb  emplt^ 
and  has  control  of  all  of  the  subordinate  serTanto 
who  ore  to  work  under  him,  is,  as  to  one  of  tiiMe 
whose  duty  it  is  to  obey  his  orders,  and  wlio 
takes  his  orden  from  no  other  source,  a  qoa^ 
master,  and  not  a  fellow  sOTaut,  in  tlie  sense 
that  the  subordinate  will  havo  no  right  of  actioa 
against  the  corporation  for  peisonal  mjorlee  caus- 
ed without  faolt  on  his  part  tff  the  negUgenoe  of 
the  superior. 

2.  It  was  error  in  the  present  case  to  aostain 
the  detendant's  demuner  to  the  plalntifPa  dedata- 
tion. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Ptckens  oonnty; 

Geoi^  F.  Gober,  Judge. 

Action  by  H.  Taylor  against  the  Georgia 
Marble  Company.  There  was  a  Judgment  sus- 
taining a  demurrer  to  the  petition,  and  idaln- 
tiff  brings  error.  Rerraeed. 

The  following  Is  the  ofBdal  report: 
l^lcNT  sued  the  Oecni^  Marble  Company 
for  daznagea  for  personal  Injuries.  Bis  peti- 
tion as  amended  was  demurred  to,  and  the  de- 
murrer was  sustained.  To  this  ruling  he  ex- 
cepted. The  petition  as  amended  alleged:  (1) 
On  NOTember  14, 1804,  defendant  though  hav- 
ing no  charter  as  a  railroad  company  of  Geor- 
gia, was  acUng  as  a  rallrioad  cwnpany  and  do- 
ing bushiess  as  sucdi  In  Geoi^  Pickens  coun- 
ty. (2)  On  said  date  defendant  was  engaged 
In  running  and  opecatliw  a  railroad  in  said 
county  and  running  a  train  of  can  thereon. 
(3)  And  was  engaged  In  the  business  of  baul- 
ing  freight  thereon  fw  Itself  and  others.  (4) 
On  said  date  plalntlfF  was  In  Its  employmoit 
as  brakeman  and  car  coupler  on  said  train. 
(6)  One  McHan  was  the  rait^neer  of  the  train, 
and  was  in  sole  chai^  thereof  tor  defendant 
and  traced  In  charge  thereof  by  It  aud  bad 
its  direction  entire  eontntf  and  managouait 
of  the  train  and  of  plataitiff,  as  brakeman  and 
coupler  thereon.  (6)  PlalntUf  was  a  subordi- 
nate empIoyA  under  the  direction  and  control 
of  McHan,  as  defendant's  agent  and  tt  was 
his  duty  to  ob^  McHan's  wdera.  (7)  McHan 
orda«d  blm,  whenever  the  train  went  on  ^e 
tracks  aa  whldi  cars  were  standing,  to  al- 
w^s  go  abead  and  get  between  the  cats  and 
the  approaching  train  and  couple  such  cars  to 
the  trahi.  (8)  For  smne  months  plaintiff  bad 
been  acUng  as  car  coupler  on  the  train  under 
McHan,  and  had  always  obeyed  said  order, 
and  had  Tery  frequently,  and  as  often  as  the 
train  passed  onto  a  side  track  on  which  cars 
were  standing,  gone  in  between  snch  cars  and 
the  approaching  train  and  coupled  the  cars  to 
the  approaching  train;  and  this  had  always 
been  done  with  safety,  as  the  engineer  would 
slow  up  the  train  Just  before  reaching  the 
car,  as  It  was  his  duty  to  do.  (0)  It  had  beai 
the  Invariable  custom  of  Ibe  engineer,  and  ms 
his  duty,  whenever  plaintiff  went  betvre»i  the 
train  and  the  car  to  couple  the  two  together,  to 
-nalt  for  a  signal  from  plaintiff  to  move,  after 
the  train  and  car  came  together,  before  the  en- 
ghieer  caused  the  train  to  run  any  fnrttKr- 
(10)  On  said  dat^  the  train  having  passed 
onto  a  side  track  of  defei^danl^^iJqQad.  on 
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which  a  car  was  standing,  plaintiff,  without 
fault  oc  uecllgence  on  his  part,  but  In  the  dls- 
cfaaise  of  hla  dnty  and  In  accordance  with  the 
orders  and  Instructions  of  McHan,  passed  be- 
tween the  car  and  the  approachlns  train  for 
the  pnrpose  of  coupling  the  car  to  tbe  train, 
fully  b^evlns  that  McBan  would  adi^  the 
usual  precaution  of  slowing  up  the  train  as 
It  approached  the  car;  but  McHan,  w^  know- 
ing that  plaintiff  had  gone  between  the  ear 
and  tbe  train  for  tbe  purpose  of  coupling  the 
two  together,  and  was  then  and  there  between 
the  car  and  the  train  for  that  pari>oae,  negli- 
gently and  carelessly  ran  the  train  at  great 
and  unusoal  and  unlawful  speed  against  tbe 
car,  whereby  plalntUf  was  unable,  for  lack  of 
time,  to  withdraw  himself,  and  his  hand  and 
arm  were  caught  between  the  car  and  the 
train,  and  held  with  such  force  that  he  was 
unaUe  to  extricate  himself,  and  they  were 
broken,  mai^led,  and  crushed.  (11)  By  rea- 
son of  said  condnct  of  McHan,  instead  of  walt- 
Ing,  as  was  his  custom  and  duty,  before  pro- 
ceeding further,  for  the  signal  from  plalntlfT 
to  move,  McHan  negligently  and  carelessly  ran 
tbe  train  and  the  car  for  a  considerable  dis- 
tance along  the  tracfc,  with  plaintiff's  hand  and 
arm  pressed  and  fastened  between  tbe  two, 
grinding  and  lacerating  the  flesh  and  bones  of 
the  hand  and  arm  between  tbe  car  and  train, 
and  prododng  tbe  most  excruciating  toture  to 
plaintiff.  (12)  By  reason  of  the  force  with 
which  they  were  first  crushed,  and  the  grind- 
ing to  which  tbey  were  so  subjected,  plain- 
tiff's hand  and  arm  were  so  injured  that  aft- 
erwards it  became  necessary  to  amputate  the 
hand  and  portion  of  the  arm.  (13-18)  He  was 
at  the  time  a  stout,  healthy  young  man,  28 
years  old,  and  earning  ¥30  a  month.  By  the 
loss  of  his  arm  and  hand  be  has  been  rendered 
completely  helpless,  and  unable  to  earn  a  liv- 
ing, to  bis  damage  ¥10.000.  By  reason  of  de- 
f eodant's  negligence  he  suffered  great  bodily 
pain,  not  only  at  the  time  of  the  occurrence, 
but  was  sick  from  the  effects  of  the  Injury, 
to  his  damage  $5,000.  He  was  put  to  great 
expense  for  medical  treatment  and  nursing,  to 
his  damage  $500,  and  was  damaged  by  loss 
of  time  $500.  He  amended  the  tenth  para- 
graph by  alleging:  When  the  injury  was  re- 
ceived, defendant  had  run  the  train  into  the 
yard  of  the  Southern  Marble  Company  for  the 
puriMiee  of  hauling  a  car  of  freight  for  the 
latter,  and  was  thus  ei^caged  In  the  business 
of  a  comm<m  carrier.  When  the  train  ran  on 
the  side  track  approaching  the  cars  standing 
thereon.  In  obedience  to  the  orders  as  aforesaid 
of  the  engineer  plaintiff  prepared  to  rtm  in 
between  the  train  and  the  car  It  was  ap- 
proaching, In  order  to  couple  the  two;  but  the 
engineer  rushed  tbe  train  so  rapidly  together 
plaintiff  did  not  go  in  between  the  two  at  first, 
It  being  impossible  to  do  so;  but  the  cars 
standing  on  the  track  being  struck  forward 
by  the  collision  left  an  opening  between  them 
and  the  train,  and  he  ran  In  to  couple  the 
same  together  when  they  should  meet;  but  tbe 
cars,  having  been  stmck  and  kicked  qp, 
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turned  to  tbe  train  still  approaching  them,  and 
tbe  speed  of  the  train  and  of  the  returning  ears 
combined  caused  them  to  come  together  so 
rapidly  that  plaintiff,  who  had  run  In  between 
In  obedience  to  axim  and  In  the  discbarge  of 
his  duty,  did  not  have  tbne  to  realise  bis  dan- 
ger until  too  late,  and  diA  not  have  any  rea- 
son  to  apprdiend  tbat  the  odlialon  would  be 
so  sudden,  and  b^ng  already  by  said  train, 
with  his  hand  and  arm  between  Qie  cars, 
"seized  the  link  wblcb  Is  used  to  couple  the 
cars  together,  and  whldi  was  attached  to  the 
train,  Introduced  the  link  Into  the  drawhead 
of  the  car  on  the  side  track,"  and  sought  to 
withdraw  his  hand;  but  the  contact  of  the 
train  and .  car  was  so  sudden  tbat  In  with* 
drawing  his  hand  it  was  caught  between  tiic 
bumper  which  are  between  the  drawheads 
and  the  outside  of  the  car,  and  it  was  Impossi- 
ble to  withdraw  his  band  and  arm  from  tbe 
position  they  were  necessarily  In  In  coupling 
tbe  cars  without  passing  them  between  said 
bumpers,  which  projected  from  the  cars.  The 
engineer's  real  object  was  to  kick  tbe  cars  on 
tbe  side  track,  and  not  to  couple  them;  but 
he  did  not  notify  plaintiff  of  this,  and  plaintiff 
did  not  know  It,  but  supposed  It  was  his  duty 
to  carry  out  his  order,  and  the  engineer  was 
negligent  In  not  notifying  plaintiff  of  his  said 
Intention.  The  engineer  employed  all  tbe 
hands  wanted  with  said  road,  and  had  em- 
ployed plaintiff.  By  amendment  the  following 
was  added  to  the  eleventh  paragraph:  If  the 
engineer,  after  the  cars  were  coupled,  had 
waited  for  signal  before  proceeding,  plaintiff 
could  and  would  have  been  released  from  his 
perilous  condition,  and  the  injury  to  him  would 
not  have  been  so  great.  His  hand  had  been 
caught  about  the  wrist  between  the  bumpers, 
but,  on  account  of  the  engineer  continuing  to 
move  the  train,  the  play  of  the  bumpers  side- 
ways and  slightly  up  and  down  crushed  the 
bones  of  the  hand  and  arm,  and  ezlraided  tbe 
Injury  above  the  wrist,  and  broke  tbe  bones 
of  tbe  arm  above  the  wrist.  Plalntifl  was  nn- 
able  to  extricate  his  hand  and  arm  until  the 
train  stopped.  In  spite  of  the  Injuries  to  his 
hand  received  by  the  train  striking  the  car.  It 
would  not  have' been  necessary  to  amputate 
his  band  and  arm  but  for  the  addltl(xial  Injury 
produced  by  the  engineer  continuing  to  move 
tbe  train  after  plaintiff's  hand  waa  caught, 
and  after  the  coupling  had  beoi  made.  By 
further  amendment  It  was  alleged:  At  the  time 
the  injury  occurred,  plaintiff  had  been  employ- 
ed by  d^endant  only  three  months,  and  was 
comparatively  ignorant  of  the  running  of  rail- 
road trains.  Up  to  the  time  of  his  employment 
by  said  engineer,  plaintiff  had  had  no  ex- 
perience In  such  matters,  and  the  ^iglneer 
knew  the  same.  Tbe  «)glneer  had  never  be- 
fore, since  the  plaintiff  was  employed,  gone 
upon  a  side  track  and  kicked  the  cars  thereon; 
and  plaintiff  bad  no  notice  or  Icnowledge,  up 
to  the  time  of,  and  not  until  after,  the  injury, 
tbat  it  was  the  ei^ineer's  intention  to  kick 
said  cars  on  tbe  side  track.  The  demurrer 
was  on  tbe  foUowins 
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of  action  Is  set  forOi,  (2)  The  declaratloa 
does  not  show  tiiat  jdalnUff  made  say  eflFwt 
to  BToId  the  InjiiiT  when  he  discovered  that 
the  train  was  approaching  him  at  a  high  rate 
of  speed.  It  does  not  show  his  position  at  that 
time,  and  does  not  show  that  he  could  not 
have  avoided  the  Injury  hy  the  exercise  of  or- 
dinary care.  Specially  to  paragraphs  ten, 
eleven,  and  twdve,  upon  the  ^ond  that  they 
do  not  set  forOi  tiie  mamtar  In  which  plaintiff 
was  Injured  with  sufltetent  detail  to  put  de- 
fendant upon  notice  of  the  facta  upon  vhlch 
plalntifF  insists.  The  declaration  does  not 
shvw  the  position  of  plaintiff  and  his  hand  to 
the  train  and  car  at  the  time  the  Injury  was 
rectived,  or  how  the  Injury  wu  Inflicted,  or 
between  what  parts  of  the  tralq  and  car  the 
plalntUTs  hand  was  mashed,  or  In  what  way 
he  was  engaged  at  the  time  of  the  injury.  !rhe 
aTerments  In  these  paragraphs  are  too  vagne, 
Indefinite,  and  uncertain,  and  do  not  set  forth 
any  cavse  of  action. 

yi .  T,  Day  and  H.  H.  Perry,  for  plaintiff  in 
error.  Clay  &  Blair  and  John  Henley,  for  de- 
fendant In  error. 

ATKINSON,  J.  1.  The  liability  of  the  de- 
I'endant  In  the  present  case  la  referable  to  the 
general  law  bearing  upon  the  relation  of  mas- 
ter and  servant,  for,  while  the  defendant  was 
engaged  in  running  and  operating  a  railway 
train,  it  was  a  mere  private  Institution,  not 
operated  under  and  by  virtue  of  any  franchise 
granted  by  the  state,  and  therefore  does  not 
fall  within  the  provisions  of  our  Code  Impos- 
ing liability  upon  railroad  companies  In  favor 
of  an  employe  Injured,  when  without  fault 
blmself,  in  consequence  of  the  negligence  of  a 
fellow  servant.  The  sole  questicm  for  deter- 
mination Is  whether  the  person  whose  alleged 
negligence  caused  the  Injury  was,  in  a  legal 
sense,  a  fellow  servant  with  the  person  in- 
jured, and  engaged  as  such  in  and  about  the 
common  employment  of  the  master.  Corpora- 
tioha  act  only  by  and  through  their  agents, 
and  while,  in  the  loose,  general  sense,  aU 
agents  and  servants  of  a  corporation,  without 
reference  to  rank  or  dignity,  are  co-employ6s, 
they  are  not  fellow  servants  In  the  sense  which 
relieves  the  corporation  from  liability  for  the 
negligent  act  of  one,  resulting  In  Injury  to  an- 
other, where  the  person  whose  negligence 
caused  the  Injury  occupies  the  position  of  quasi 
master  as  to  the  person  Injured.  Factory  Co. 
V.  Speer,  6»  Ga.  139.  Such  a  doctrine  would 
result  In  defeating  In  every  Instance  a  right  of 
recovery  In  favor  of  an  employs  of  a  corpora- 
tion injured  In  consequence  of  the  negligence 
of  another  employe.  Where  the  master  dele- 
gates to  one  of  bis  employes  such  authority  as 
subjects  the  will  and  discretion  of  all  other 
employes  engaged  in  and  alKiut  the  [Uirtlenlar 
business  to  the  direction  and  control  of  the 
person  to  whom  that  authority  Is  delegated, 
such  person  may  be  well  said  to  be  a  vice 
principal,  and  to  stand  In  the  relation  of  the 
master  blmself.  The  negligence  of  snch  per- 
son may  properly  be  Imputed  to  the  master 
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re^tect  to  the  enq^oyte  of  corporations;  for, 
if  the  master  be  not*  present  In  tbB  powm  to 
whom  It  has  deieeated  this  aotbiNrttT,  It  Is 
not,  and  can  never  be,  present  at  alL  It  ap- 
pears In  the  presmt  case,  according  to  Qie  al- 
legations In  tiie  dedaration,  that  the  engtneef 
through  whose  negligence  the  Injvrfea  were 
alleged  to  hare  been  sustained  had,  by  direc- 
tion of  the  commMi  master,  the  corporatloa, 
sole  charge  and  entire  control  and  manage- 
ment of  the  train  and  of  the  plaintiff.  In  Ms 
capacity  as  Inakeman  and  coupler  tbereoa 
It  was  alleged  that  ttie  plaintiff  was  a  ralxvdf- 
nate  employ^,  under  the  direction  and  con- 
trol of  the  engineer,  and  that  It  was  his  Avty 
to  obey  the  orders  <^  the  engineer.  Tbe  dec- 
Iarati<Hi  alleges  that  he  was  employed  by  the 
engineer.  These  allegations  being  admitted 
by  the  demurrer  to  be  true,  the  engineer^ 
while  a  co-employfi,  was  not  In  a  legal  aatK 
a  fellow  servant  with  the  plaintiff.  Tbe 
master  had  deputed  to  the  engineer  authority 
over  those  who  were  subordinate  to  him,  and 
the  negligence  of  the  person  exercising  such 
authority  was  the  negligence  of  the  master  It- 
self. See  Railway  Co.  t.  Bobs,  U2  U.  8.  877. 
5  Sup.  Ct  184. 

2.  The  declaration  In  all  other  reapects  was 
eufflclent,  and,  the  relation  existing  between 
the  person  Injured  and  the  one  through 
whose  negligence  tbe  injuries  were  alleged  to 
have  resulted  not  having  been  of  such  a  char- 
acter as  to  defeat  a  recovery  upon  the 
groand  that  they  were  fellow  servants,  the 
demurrer  to  the  declaration  should  bare  beoi 
or^miled.   Judgment  reversed. 

00  8.  G.  SU> 

OABBETTT  et  aL  v.  WBINBERO  ct  aL 

(Supreme  Court  of  South  OaroUnw.    Sept  9, 
1897.) 

Dbkdkrrr— Whbn  akd  Whbrb  Fbopbb— Pun- 

TIOK— SnrFICIBKCT  OF  COHPUINT — 

Law  or  Case. 

1.  A  demurrer  on  the  ground  that  the  com- 
plaint does  not  state  Caets  suflldent  to  cwutltat* 
a  cause  of  action  may  be  Interposed  after  trial  of 
issues  raised  \tj  the  pleadings,  by  virtue  oC 
Code,  S  169,  providing  that  an  objection  to  de- 
murrable defects  In  a  complaint  b  waived,  nnleas 
made  by  demurrer  or  answer,  **e«attmg  only 
*  *  *  the  objection  that  the  oompbiint  docB 
not  state  facts  sufficient  to  constitute  a  cause  of 
action." 

2.  No  demurrer  will  lie  to  take  advautace  of 
lodefiniteoees  in  a  complaint  the  remedy  oeins 
a  motioD  to  make  more  definite. 

3.  A  complaint  in  partition  allesiog  that  plaio- 
tiSs'  ancestor  died  intestate,  seised  Is  fee  of  cer- 
tain realty,  and  tbat  plaintiCh  are  his  aniy  sur- 
viviug  heirs  at  law,  sufficiently  alleges^  on  gen- 
eral demurrer,  tbat  title  to  toe  zeally  devolved 
upon  plaintiffs. 

4.  A  complaint  for  MUtithm  alleging  that  de- 
fendants derived  their  titie  to'  certain  realty 
through  a  conveyance  by  plaintiffs*  co-heir  at  law 
of  the  property,  and  also  alleging  that  sudi  co- 
heir, in  conveying  her  ri^it,  **pur[M>rted"  to  con- 
vey the  entire  fee  therein,  was  suffident  on  gen- 
eral demurrer,  though  it  did  not  allege  po—cs 
Bion  by  plaintiffs. 

5.  A  jadgment  on  appeal  is  conclusive  of  the 
existence  of  *'«y^gf,,S'^*^^g!^ 
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ud  A  mw  eunplAlnt  filed  in  tite  cause  after 
•odi  JodKiDeDt  will,  nfion  demnrrer,  be  constraed 
In  oonnection  wJtb  rach  facts,  attd  this  althoa^ 
such  judgment  be  not  pleaded. 
ICclTer,  0.  disseitiDg. 

Appeal  froDi  comznon  pleas  dreult  court  of 
Snmtcr  oonnty;  J.  a  Khigh,  Judge. 

Action  by  Jtitm  A<  Oanett  and  otlien 
against  Roea  Walnbery  and  Wllllam  L.  Osteen 
for  partition  and  an  accounting.  A  demnrrer 
to  ttuB  cMi^lalnt  was  sustained,  -wKb  leave  to 
amend,  and  botb  parties  appeal  Tndgment 
sustaining  dmurrer  reversed. 

Plaintiffs*  exceptions:  "The  plalntlfCB  appeal 
from  the  order  of  his  honor,  J.  0.  Klugh,  pre- 
siding Judge,  herein,  dated  March  10,  1887, 
and  passed  in  open  court,  sustaining  the  de- 
mnrrer of  the  defendants,  on  the  following 
grounds  and  exceptions:  (1)  His  honor  erred 
in  considering  and  sustaining  the  demurrer,  as 
to  partition,  when  the  case  Is  on  calendar  1, 
to  tr7  the  Issue  of  title  to  the  land  described 
in  the  complaint,  as  directed  by  the  supr^e 
court  (2)  His  honor  erred  In  sustaining  the 
demurrer  when  all  the  legal  Issues  raised 
thonby  had  already  been  adjudicated  In  tba 
case  against  the  defendants.  (3)  In  sustain- 
ing the  demurrw  when  the  defendants  bad 
pleaded  In  their  answer  and  submitted  to  trial 
the  same  Issues  raised  thereby,  and  had  waiv- 
ed the  right  now  to  Interpoee  this  demturer,  if 
such  demurrer  could  ever  have  been  inter- 
posed. (4)  His  honor  erred  in  holding  that  the 
law  authorizes  a  demurrer  upon  the  ground 
that  the  annplaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  for  pai^ 
tltlon.  (5)  His  honor  erred  In  sustaining  the 
demurrer  Interposed,  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause  of 
actixm  for  partition.  wha«as  his  honor  should 
liave  held  that  the  Code  does  not  authorize 
any  such  demurrer,  and  that  a  demurrer  for 
want  of  sufficient  facts  can  only  be  sustained 
when  the  facts  stated  In  the  complaint  fall  to 
disdoee  any  cause  of  action  whatever.  (6) 
His  honor  erred  In  sustaining  the  demurrer 
when  upon  the  face  of  the  complaint  it  appears 
that  it  states  facts  sufficient  to  constitute  a 
cause  of  action  for  partition.  C7)  His  honor 
erred  In  sustaining  the  demurrer  when  opon 
the  face  ot  the  complaint  It  a.j/jj&m  that  it 
states  facts  sufficient  to  constitute  a  cause  of 
action  f<tt>  the  recoveiy  of  the  land  described 
therein.  Because,  even  If  the  complaint 
did  fall  to  state  facts  for  parUtion,  yet  his 
bcmor  erred  In  holding  that  v^poa  this  ground 
be  could  not  proceed  with  fhe  trial  of  the 
canse  of  action  which  is  set  forth  in  tba  com* 
plaint  His  hooxa  axed  In  ^bidding  that  a 
coDvlalnt  In  partition  ti  fatal,  as  a  suit  for 
partttton,  wUch  shows  ouster  of  the  plalntUfs 
tgr  the  defendants.  (10)  His  hooot  ored  In 
hcMlng  that  a  oranpbiint  In  partition  la  de- 
murrable  which  shows  ouster  of  the  plaintiffs 
by  the  defimdants.  (XH  His  honor  erred  hi 
holding  that  the  compUUnt  herein  sbows  that 
the  plaintiffs  bave  been  ousted  of  the  posses- 


sion of  the  premises  described  therein  for  more 
than  twenty  years  before  the  conmiencement 
of  this  action,  whereas  he  should  have  held 
tbat  the  i)erIod  during  which  the  ouster  con- 
tinued Is  not  shown  by  the  complaint  (12) 
The  length  of  time  dnrln£  which  ouster  con- 
tinued cannot  affect  the  questltm  raised  by 
this  d^urrer,  and  his  honor  erred  In  not  so 
holding.  (13)  His  honor  erred  In  holing  tbat 
the  allegation  In  a  complaint  whldi  sbows 
ouster  of  the  plaintiffs  by  defendants  rendered 
the  comidalnt  for  partition  fatal  and  demnrrsp 
ble,  wbraeas  he  should  have  hdd  that  the  fact 
of  oust«  cannot  defeat  the  title  of  the  plain* 
tiffs  to  tbdr  shares  In  the  land,  nor  does  it  de- 
stroy their  relation  to  the  def^idants  as  ten- 
ants in  common,  nw  can  It  defeat  plaintiffs' 
right  to  demand  partition,  unless  It  be  pleaded 
by  defendants  tbat  the  same  has  continued 
long  enough  to  quiet  their  title,  and  sucb  plea 
be  sustained  by  the  proof.  (14)  That,  If  the 
presiding  judge  erred  In  sustaining  the  de- 
murrer, then  he  also  erred  in  wdering  the 
amendment  to  the  complaint" 

A.  B.  Stnclny  and  Hiob.  &  Moorman,  tat 
appeDanti.   Lea  *  Molse,  tax  nq^ondeiilB. 

POPE,  J.  The  cmnpUilnt  was  hi  these 
words:  "The  plaintiffs  above  named,  com- 
plaining of  the  defendants  above  namati,  al- 
lege: (1)  That  on  or  about  the  day  ot 

November,  A.  D.  1865,  Thomas  Garrett,  late 
of  said  coun^,  died  Intestate,  b^g  the  own- 
er In  fee  of  the  following  described  real  estate, 
namely,  all  that  piece,  parcel,  or  tract  ot  land, 
contatolng  608  acres,  morg  or  less,  situate  In 
the  county  and  state  aforesaid  [here  fcdlow 
the  boundaries].  (2)  Tbat  said  Thomas  Gar- 
rett left,  as  bis  heirs  at  law  surviving  blm,  his 
widow,  Bllzabeth  Oarrett,  now  Elizabeth 
Mowe;  bis  son,  the  plaintiff  John  A.  Garrett; 
his  daughters,  Ma^  Prltchard,  BUen  De 
Loach,  Marlab  Norton,  and  Harriet  D.  Single- 
tary,  which  latter  Is  one  of  the  plaintiffs.  ^ 
That  said  Mary  Prltchard,  Ellen  De  Loach, 
and  Marlah  Norton  have  since  died  intestate. 
(4)  Tbat  said  Mary  Prltchard  left  no  husband 
or  lineal  descendant  surviving  bw.  (6)  That 
said  Ellen  De  Loach  left,  as  her  only  heb:  at 
law  surviving  hw,  her  granddaoghter,  the 
plaintiff  Louisa  Bushing;  and,  being  under 
the  age  of  twenty-one  years,  her  husband,  Ja- 
cob Rushing,  has  been  appointed  her  guardian 
ad  litem  by  the  clerk  of  the  court,  to  prosecute 
this  action  In  ber  behalf.  (Q  That  said  Ma- 
rlah Norton  left  survlvhig  her,  as  her  only 
heirs  at  law,  John  NOTtcm,  David  Norton 
QeoTge  Norton,  Mary  Norton.  Anna  Norton, 
Aid  Charles  Norton.  (7)  That  said  Elizabeth 
Mo«e,  widow  of  the  said  Thomas  Garrett, 
toiA  and  couveyeA  her  Interest  In  the  said 
prfflnisesi  purpntlng  to  be  the  entire  intorest 
or  estate  thenin,  to  Edwin  W.  Molse,  1^  her 

deed  dated    day  of  »  A.  D.  18—, 

which  was  recorded  in  the  proper  office  In  said 
oount7.  Deed  Book,  page        .  SS^  That  by 
Digitized  by  LjOOQIC 
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•ubeeqaent  conveyances  the  defendant  Rosa 
Weinberg  became,  and  Is  now,  the  owner  of 
the  Interest  of  the  said  Elizabeth  Moore  In  two 
separate  parts  or  parcels  of  the  tract  of  land 
aboTe  described;  one  parcel  thereof  contain- 
ing 52  acres,  more  or  less  [h««  f<rilow  the 
boundaries],  and  another  parcel  thereof  con- 
taining 116  acres,  more  or  less  [here  follow  the 
boundaries].  And  the  defendant  William  L. 
Osteen  is  now  the  owner  of  the  interest  of  the 
said  Elizabeth  Moore  in  the  remainder  of  the 
said  tract  of  land,  containing  33d^  acres, 
more  or  less  [here  follow  the  boundaries],  (9) 
That  the  d^endants  and  those  from  whom 
they  derived  title  to  the  interest  of  Elizabeth 
Moore  have  received  and  enjoyed,  respective- 
ly, all  the  rents,  income,  and  profits  from  the 
above-described  several  and  respective  pails 
or  parcels  of  the  said  tract  of  land  since  the 
death  of  the  said  Thomas  Garrett  (10)  That 
the  parties  to  this  action  own  the  real  estate 
above  described  as  tenants  In  common,  their 
interests  being  as  follows:  The  plaintlfiTs  John 
A.  Garrett  Harriet  D,  Singletary,  and  Louisa 
Rushing  are  each  entitled  to  one  undivided 
sixth  Interest  m  fee  th^^f;  the  plftinHffa 
John  Norton,  David,  George,  Mary,  Anna, 
and  Charles  Norton  are  each  entitled  to  an  un- 
divided one  thirty-sixth  Interest  in  fee 
thereof;  and  the  defendants  Rosa  Weinberg 
and  William  L,  Osteen  have  each  one  undivid- 
ed third  interest  In  fee  In  such  parts  or  parcels 
of  said  tract  of  land  as  have  been  conveyed  to 
thnn,  respectively,  as  above  described,  sub- 
ject nevertheless  to  the  claims  of  the  plaintifTs 
tot  their  shares  of  the  rents,  Income  and  prof- 
Its  which  have  been  received  and  enjoyed  1^^ 
tlM  defendants  from  the  respective  parcels  In 
which  they  own  the  undivided  inttteeta  ot  the 
widow  as  aforesaid,  and  by  those  tiirongb 
whom  they  derive  title  to  aneh  Interest  since 
the  death  of  said.  Thomas  Oairett  (11)  lliat 
an  the  debts  of  said  Thomaa  Oarrett  have  been 
paid.  (12)  That  the  plaintiffs  own  no  otJier 
property  In  tUa  state  In  oommon  with  the  de- 
fendants, and  are  desirous  of  a  partition  of  tiie 
real  estate  abore  described.  [Here  follows  the 
usual  prayer  for  judgment  hi  partition  cases,  and 
an  accounting  for  the  rents  and  profits,  ete.]" 
The  defendants  Interposed  a  demurrer  that 
two  causes  of  action,  separate  and  distinct  one 
from  the  other,  wm  united,  which  b^g  ov^ 
ruled  fay  tbe  circuit  Judge,  <m  appeal  to  the 
supreme  court  this  Judgment  was  affirmed. 
48  S.  C.  36, 20  S.  B.  7B6.  Tbe  defendants  filed 
an  answer,  and  went  to  trial  before  a  Jury; 
and,  a  rerdict  having  be«i  rendered  In  their 
favor,  after  entry  of  Judgment  the  plaintiffs 
vqpealed  to  this  court,  where  the  Judgment  of 
tb»  circuit  court  was  rerased,  and  the  cause 
remanded  to  the  circuit  court  for  a  new  trIaL 
26  S.  B.  3.  When  It  came  up  for  trial  there- 
after, as  soon  as  the  complaint  was  read  In 
the  presence  ol  the  Jury  the  defendants  Inters 
posed  an  oral  demurrer  that  the  complaint 
tailed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  reduced  the  same  to  writ- 


ing: "(1)  It  shows  that  the  plalntiflfe  have 
been  ousted  of  the  possession  of  the  premises 
described  in  the  complaint  for  more  than 
twenty  years  before  the  commencement  of 
this  action,  (2)  It  contains  no  allegation  of 
seisin  or  possession  In  the  plaintUTa  tbe 
premises  descriljed  in  the  complaint'*  After 
argument  the  circuit  Judge  sustained  the  de- 
murrer, but  in  his  ord»  therefor  allowed  the 
plaintiffs  to  amend.  Both  plaintiffs  and  de- 
feodanta  appealed  from  this  ordor  of  his  lionor. 
Judge  Klugh.  The  defendants  appealed  be- 
cause he  allowed  plaintiffs  to  amend.  At  the 
hearing  before  this  court  plaintiffs  consented 
that  the  appeal  by  defendants  should  be  sus- 
tained. The  plaintiffs*  gronnds  of  appeal  are 
14  In  number,  and  may  be  Included  in  the  re- 
port of  the  case.  We  will  not  constdv  them 
seriatim,  nor  as  they  are  presented  by  appel- 
lants, but  we  trust  to  be  able  to  answer  all 
the  questions  fairly  arising  on  the  xecord  In 
our  own  way. 

The  effect  of  this  demurrer  Is  that  conceding 
all  the  alleged  facts  as  they  appear  in  the  com- 
plaint the  plahitlffs  should  not  be  adjudged  to 
be  entitled  to  any  relief  as  against  the  defend- 
ants. The  appellants  say  in  reply  that  this 
demurrer  la  faulty,  and  should  be  overruled— 
First  because  the  facts  as  alleged  in  the  com- 
plaint do  show  a  cause  of  action  against  ttie 
defendants;  second,  because  tbe  allegations  of 
the  complaint  when  construed  In  connection 
with  and  In  subordination  to  the  two  dedslona 
of  this  court  in  this  case  itself,  do  show  a  cause 
of  action. 

Section  165  <tf  the  Code,  in  sobdlvlslon  6 
thereof,  prorides,  as  a  canse  of  ^mamr  to  the 
complaint.  **that  the  complaint  does  not  state 
facts  snfflclent  to  constitute  a  cause  of  action." 
while  section  169  of  the  Code  provides  that  "if 
no  such  objection  be  tainn  either  tqr  demuns 
or  answer,  the  defendant  shall  be  deemed  to 
have  waived  ^e  same,  excepting  only  the  ob* 
Jection  to  the  Jurisdiction  of  the  court  and  the 
objection  that  the  comtdaint  does  not  state 
fbcts  Buffldent  to  emstttnte  a  cause  of  action." 
Now,  as  a  matter  of  foct  tbe  def«dants  have 
answered  this  complaint  and  after  a  trial  upon 
tbe  Issues  raised  l/y  the  complaint  and  answors 
has  been  had  this  demurrer  now  under  con- 
sideration has  been  for  the  first  time  Inter- 
posed. But  by  a  long  Une  of  dedslMis  this 
court  has  held  that  the  demurrer  now  under 
consideration  may  be  made  at  any  stage  of  tbe 
proceedings  in  the  drcolt  court  See  anUiort- 
tles  dted  at  page  76  of  the  Code  of  Procedure 
of  1883.  TSierefore  the  defendants  are  entltted 
to  make  this  demurrer  now.  To  sustain  a  de- 
murrer It  Is  necessary  to  find  that  some  fact  w 
facts  Is  or  are  omitted  whldi  is  or  are  neces- 
sary to  constitute  the  cause  of  action.  Tbe 
facts  alleged  In  this  complaint  are  such  as 
plaintiffs  suppose  necessary  to  obtain  a  parti- 
tion of  the  lands  In  controversy  betwera  the 
plalntltes  and  the  defe&dants.  With  this  u  a 
guide,  let  us  eiamlne  this  complaint: 

(1)  Plaintiffs  aUege  that  tteland  taicgntro- 
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versy  was  owned  In  fee  by  Thomas  Oarrett 
at  the  time  of  his  death,  tn  NoTember,  1805, 
and  that  the  heirs  at  law  of  Thomas  Garrett 
at  the  time  of  his  death  were  his  widow,  Eliza- 
beth Garrett,  who  Is  now  Moore,  and  the  plaln- 
tlfT  John  A.  Garrett  and  his  four  sisters,  Har- 
riet Slngletary,  Mary  Pritchard,  BUen  De 
Loach,  and  Marlab  Norton.  (2)  That  Mairy 
Pritchard  Is  now  dead,  leaving  no  husband  or 
children.  (8)  That  Ellen  De  Loach  Is  dead, 
bnt  left  a  child,  who  Is  now  a  minor  (giving 
her  name),  and  that  her  suit  Is  prosecuted  in 
her  name  by  a  guardian  ad  litem,  Jacob  Rush- 
ing. (4)  That  Marlah  Norton  Is  dead,  leavh^ 
six  children,  all  minors,  who  are  plalntlfDs. 
(6)  That  Elizabeth  Moore  has  conveyed  her  In- 
terest In  said  lands,  purporting  to  he  the  entire 
fee,  to  Edwin  W.  Motse,  and  that  the  d^end- 
ants  Weinberg  and  Osteen,  now  hold  the  same, 
and  are  taking  all  the  rents  and  profits  to  them- 
selres.  (7)  That  plaintiffs  and  said  defend- 
ants, as  tenants  In  common,  now  own  the  said 
land.  ^  That  an  the  debts  of  Thomas  Gar- 
rett have  been  paid.  (9)  That  Judgment  of 
partition  Is  prayed  for.  This  complaint,  so  far 
as  this  demurrer  Is  concerned,  Is  not  to  be  con- 
sidered as  not  fnlly  stating  the  cause  of  action. 
If  It  Is  defective  for  want  of  deflniteness  In  Its 
allegations  of  fact,  the  plaintiffs  may  be  re- 
qi^ed,  on  motion,  to  make  It  more  definite. 
Reed  v.  Ralh^d  Co.,  87  &  C.  42,  16  S.  E.  280; 
Latimer  v.  SuUIvan,  80  8.  C.  Ill,  8  S.  R  639. 
But  a  demurrer  will  not  lie  for  Indeflniteness 
In  statement  of  facts.  If  Gairett  died  Intestate 
in  1865,  seised  In  fee  of  those  lands,  the  law 
devolves  his  title  upon  his  heirs  at  law.  Were 
not  facta  stated  sufficient  to  carry  the  title  to 
his  widow  and  children?  We  think  so.  If  It 
Is  competent  for  one  hdr  at  law  to  convey  his 
share  by  deed  before  partition,  did  not  Elizabeth 
Oarrett  (afterwards  Moore)  have  that  right,  and 
did  tlie  complaint  so  all^?  Then  were  not 
these  alleged  facts  as  to  whom  the  alienee  of 
Bllzabeth  Garrett  bad  conveyed  the  lands  de- 
rived from  Elizabeth  Moore  (formerly  Gar- 
rett)? That  the  deed  from  Elizabeth  Moore 
to  Moise  purported  to  conv^  the  fee  could  not 
bind,  aa  a  statement  of  fact,  the  plaintiff  to 
the  truth  of  such  attempt  on  Elizabeth's  part 
What  Is  the  meaning  of  the  word  "purport," 
In  connection  with  the  other  alle^tlons  of  fact 
In  this  complaint?  Granted  that  the  plaintiff 
should  have  stated  the  dates  of  aU  these  trans* 
actions,— the  deaths  of  Ellen  De  Loach,  Marlah 
Norton,  and  Mary  Pritchard,  as  weM  as  when 
Elizabeth  sold  to  Molse,— that  was  pure  Indefl- 
niteness of  statement,  and  was  not  demurrable. 
Of  what  use  would  have  been  the  allegation 
of  possession  by  these  plaintiffs,  if  the  defend- 
ants derived  their  title  through  alienations 
firom  BUtxabeth  Moore,  who  was  an  hehr  at  law 
of  Thomas  Garrett,  along  with  the  plaintiffs? 
It  seems  to  us,  therefore,  from  all  these  con- 
siderations, that  the  complaint  was  not  vul- 
nerable, so  far  as  tills  demurrer  Is  concerned. 

But  even  tf  these  views  are  fAnlty,  which 
we  do  not  admit,  seems  that  the  demurrer 
waa  not  well  taken  under  the  second  propoat- 


tlon  of  plaintiff  e.  When  a  cause  has  once  bean 
b^ore  the  eupreme  court  on  appeal,  the  Judg- 
ment of  the  supreme  court  Is  conclusive  of  the 
Issues  embraced  In  the  appeal.  Our  language 
In  the  case  of  Sanders  v.  Itegwell,  37  S.  C.  141^ 
15  S.  E.  714,  and  16  S.  E.  770.  states  the  posi- 
tion of  this  court  very  pearly:  "The  effect  of 
the  judgmmt  of  this  court,  simply  reversing  the 
first  Judgment  .  In  the  ch-cult  court,  placed  the 
parties  litigant  In  the  same  plight  and  condition 
tbef  had  been  in  before  any  trial  of  the  action, 
with  this  restriction:  ttiat  they  could  not  again 
litigate  the  same  matt^  that  had  been  passed 
tipon  by  this  court  as  evidenced  by  the  opinion 
of  the  court  accompanying  Its  Judgment  It 
may  be  as  weU  to  state,  In  this  cuinectlon,  In 
answer  to  the  restpcxident's  portion  fbat  the 
judgment  of  the  supreme  court  was  neither 
pleaded  nor  put  In  evidence,  that  It  was  not  nec- 
essary to  either  plead  or  put  such  Judgment  In 
evidence.  AlLpartlea  were  bound,  at  their  p«il, 
to  give  such  Judgment,  in  the  Identical  action 
between  the  same  parties,  with  tiie  same  attor- 
neys.  Instant  and  continued  recognition  and 
otiedlence."  It  was  no  longer  In  the  power 
ot  the  parties  to  this  action  to  controvert  the 
fact  that  there  was  no  misjoinder  of  actions  In 
tbB  case  at  bar,  for  this  court  had  so  decided, 
and  its  decision  to  that  effect  did  not  need  to 
be  pleaded  or  offered  in  evidence.  The  parties 
to  the  action  were  bound  to  give  such  Judg- 
ment 'Instant  and  continued  recognition  and 
obedience."  And  so,  too,  John  S.  Oarrett  was 
no  longer  a  party  UUgant  under  the  second 
Judgment  in  tilils  case  in  this  court.  Nor  could 
the  defenses  of  the  statute  of  Umltatlona,  or  the 
presumption  of  a  grant  trom  lapse  ftf  time, 
again  be  brought  In  question  In  this  case,  ex- 
cept under  the  principles  annoimced  in  Mr.  Jus- 
tice Gary's  ophiion  herein.  Not  onl^  so,  but 
all  the  facts  necessary  to  support  either  the 
first  or  second  Judgments  would  be  so  Included, 
where  the  same  were  settled  In  such  opinions, 
respectlvdy.  We  think  that,  while  the  sec- 
tions 166  and  169  of  the  Code  establish  the  r^t 
of  the  defendants  to  Interpose  this  demurrer 
at  this  time,  yet  such  right  must  be  subordi- 
nated to  the  two  Judgments  of  this  court  In  this 
Identical  case.  To  hold  otherwise  wotdd  be  to 
subvert  the  Int^rity  of  solemn  Judgment,  In 
the  very  case  Itself,  of  the  court  of  last  resort. 
We  think,  therefore,  when  the  complaint  Is  con- 
sidered witii  relation  to  the  Judgments  of  this 
court  that  the  demurrer  Is  not  well  taken.  It 
is  the  Judgment  of  this  court  that  the  Judgment 
of  the  circuit  court  be  reversed,  and  the  cause 
be  ronanded  to  the  dicult  comt  to  bt  tiMfa 
tried  as  heretofore  dIzeetedL 

GABX  and  JONBS.  JJ.,  eooear  In  fbe  re- 
sult 

UtfVBB,  a  J.  I  dl«Dt,  bectaBB  I  tUBk 
there  was  no  error  on  the  part  of  the  drcoit 
Judge  In  sustaining  the  donurrcr.  nme  wOU 
not  pemdt  me  to  do  more  than  stmjdy  Indttcats 
the  grounds  of  my  dissent  There  was  an  en- 
tire absence  from  the  complaint  ofaoy  anegaj 
tlon  that  either  the  plali^^b^^^ie 
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wur  eTOr  'sdnd  or  poasessecl  of  tbe  land  In 
qneatlon.  which  was  neoessary  to  constitute  & 
cause  of  action  for  partition.  Nor  are  the  nec- 
essai^  alleeatlons  to  constitute  a  cause  of  ac- 
tion for  ttie  recoTery  ot  real  property  to  be 
found  In  the  complaint  On  the  contrary,  the 
aDegations  in  the  complaint  plainly  show  that 
the  plalntUfB  had  been  ousted  frmn  the  po*- 
■easlon  of  tbe  land  for  more  than  20  yean  be- 
fore the  commencement  of  this  aetton;  tor 
the  aBegatlon  In  the  first  paragraph  ot  the  com- 
plaint is  that  Thomas  A.  Garrett  died  in  No- 
vember, laes,  and  In  the  serenth  paragraph  of 
the  complaint  It  la  alleged  that  the  land  was 
conreyed  to  EL  W.  Molse,  at  some  date  not 
stated,  who  subsequoitly  conveyed  the  same  to 
others,  under  whom  defendants  claim,  and 
those  through  whom  they  derive  title  to  the  in- 
terest of  said  Elizabeth  Moore  have  received 
and  enjoyed  all  the  renta,  Income,  and  profits 
from  the  above^escrlbed  several  parcels  oC 
land  since  the  death  of  said  Thomas  Garrett,— 
a  period  of  more  than  20  years  before  the  com- 
mencement of  this  action  on  31st  January,  1803. 
I  do  not  onderstand  that  any  of  the  questions 
raised  In  this  demurrer  were  raised  or  consid- 
ered In  either  of  the  previous  hearings  by  this 
court,  and  therefore  when  the  Judgment  was 
reversed  (28  S.  E.  3)  and  tbe  case  remanded 
for  a  new  trial  the  case  stood,  so  far  as  the 
qneetlonB  now  raised  are  concerned,  precis^ 
as  if  there  had  been  no  previous  trial,  and  the 
defendants  had  the  right  to  interpose  the  de- 
murrer under  oonslderatlon;  the  only  limitation 
upon  such  right  being  that  no  question  tfi  law 
previously  decided  could  be  again  raised  by  the 
demurrer,— but  no  such  question  is  now  raised. 
It  Is  not  necessary  to  consider  the  questloo  ot 
the  amendments  to  the  complaint,  because  at 
the  hearing  of  this  appeal  counsel  for  plaintiffs 
distinctly  conceded,  and  such  concession  was 
then  noted,  that  "the  ■"'*"'^'T'i>"%  should  be 
stricken  out" 

(NTs.  a.  no 

OOLEaiAN  V.  BROAD  EIVBK  TP, 

(Smnrane  Court  of  South  Oarolina.  Sept  7, 
1807.) 

COKSTITUTIOVAI.   JjkW  —  RA.tLR01J>8  —  MONTOIPU. 
A.ID — BONDB — CoitSTKUCTION  OF  StATCTBS. 

LO^ough  Act  Dec.  26,  1886,  delegating  an- 
thoiit?  to  townsbipi  to  issue  bonds  in  aid  of 
lallroadB.  la  repugnant  to  Const  1868,  art  9,  | 
8,  en^wering  the  legislature  to  delegate  to 
townships  power  to  raise  mone^  "for  oorporate 
purposes."  yet  Act  1888  (20  St  at  I^rge,  p.  12), 
declaring  bonds  issued  pursuant  to  said  Act  18bd 
to  be  township  debts,  and  providing  for  their 
payment,  is  not  QDConstitutionai,  as  It  Is  not 
a  validating  act.  bat  an  emdse  of  the  power  to 
tax. 

2.  Act  1888  (20  St  at  Large,  p.  13),  providing 
that  no  levy  of  a  tax  is  autnonxed  to  pay  the 
interest  that  may  have  accmed"-  on  certain 
bonds  before  tbe  compledou  of  a  certain  railroad, 
means  that  interest  shall  be  allowed  on  said 
bonds  only  from  the  time  when  the  railroad  Is 
completed. 

8.  Act  Dec.  26.  188B.  delegating  authfurltr  to 
townships  to  issue  bonds  hi  aid  of  railroads,  is  re- 
pugnant to  Const  1868,  art  9,  I  %  empowering 


the  leiAslatnre  to  delegate  ts  townaUps  power  to 
raise  money  "toe  corporate  purposes.' 

4.  Act  Dec  24,  1886.  changing  the  name  of  a 
railroad  company,  and  making  valid  all  acts  and 
cootraots  ttf  the  <dd  company,  that  tbey  mi^t 
subsist  in  favor  of  the  new  company,  does  not 
thereby  make  valid  illegal  bonds  theretofOfe  is- 
sued in  aid  of  the  old  company. 

5.  Where  muuidpal  bonds  were  ni^al  because 
issued  in  violation  of  the  oonstitntioD,  it  was 
beyond  the  power  el  (he  lesWatnn  to  validate 
them  as  suca. 

Ai^peal  from  commMi  pleas  dnmlt  ooort  of 
Ijexington  oountr;  James  Aldrich,  Jadce. 

Action  by  Bobert  L.  Ooleman  against  Broad 
River  township,  in  the  count;  of  Lexlnston. 
From  a  Judgment  for  plaintiff,  defenrtanf  ap- 
peals. Reversed. 

The  complaint  li  as  follows,  viz.: 
"The  plaintiff,  oK&plalnlDg  of  the  above- 
named  defendant,  alleges:  (1)  That  the  de- 
fendant Is  a  cotporation  duly  chartered  under 
and  by  vlrtne  of  an  act  of  the  general  aasem- 
bly  of  tbe  state  of  South  Carolina  entitled  *An 
act  to  incorporate  the  Newberry  and  L* arena 
Railroad  Company,'  approved  Deconber  26. 
A.  D.  1885,  and  by  an  act  amendatnry  tli«eof 
entitled  *An  act  to  amend  an  act  entilSed  **An 
act  to  InccHimrate  the  Newberry  and  lAnrau 
Railroad  Company."  and  to  validate  all  acts 
and  contracts  done  and  made  In  pnrsoance  of 
the  same,'  approved  December  24,  A.  D.  18S6. 
and  that  said  - ecHrporation  Is  entitled,  by  Its 
charter  and  the  laws  of  said  state*  to  make 
the  contract  hereinafter  mentioned.    (2)  That 
said  acts  of  tbe  general  assembly  aotborized 
and  ^powered  all  the  counties,  and  tbe  town- 
sh^  in  said  counties,  along  the  line  of  tbe 
Colombia,  Newbmy  &  Laurms  Ballroad, 
which  were  interested  In  the  constrnction 
thereof,  to  subscribe  to  the  capital  stock  tbere- 
of,  and  to  Issue  b(mds  In  aid  thereof,  and  de- 
clared the  boards  of  county  conunlsidoDen  of 
the  several  counties  to  be  the  corporate  agents 
of  tbe  townships  within  the  limits  of  said  conn- 
tlea,  respectively,  and  autiiorlzed  and  empovr- 
ered  said  boards,  respectively,  to  execute  and 
Issue  bonds  of  said  tovnisblps  In  aM  (tf  said 
railroad,  as  wIH  more  fully  appear  by  refer- 
ence to  said  acts,  whlcb  are  by  ttkdr  terms 
declared  to  be  public  acts.   (3)  rnat  Koad 
River  township  ts  in  LexinftoD  county.  In  tbe 
state  aforesaid,  and  lies  along  the  line  cf  said 
railroad,  whldi  has  been  completed  tbroos^ 
said  township,  and  ts  now  operate  and  tbat 
In  pursuance  of  said  acts  an  dectlon  was  doly 
held  In  said  township,  and  resulted  In  tkvor  at 
the  subscription  to  the  capital  stock  ut  aaU 
raflnad  company  to  the  amount  ot  taarteea 
thousand  four  hundred  dollars.    (4)  niat  In 
pursuance  of  said  acts  tbe  board  ot  conaty 
commissioners  for  Lexington  county  on  the 
12th  day  ot  November,  18S8,  daily  lasoed  and 
executed  bonds  of  said  townkhlp.  wUb  attach- 
ed Interest  coupons,  at  tbe  rate  of  six  per  cen- 
tum per  annum,  said  bonds  aggregating  fif- 
teen thousand  one  hundred  dollars,  as  antlur- 
laed  hy  said  acta,  and  In  tbe  demnnlnatltms 
therein  provided.   Said  bonds  were  numbered 
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on  their  faces,  and  thcj  and  the  cottons  at- 
tached wei'e  made  payable  at  the  National 
Bank  of  Newberry,  S.  C,  said  coupons  being 
mode  payable  on  tbe  iBt  day  of  July  in  each 
year,  upon  the  dellrery  of  the  same;  and, 
-aft^  the  obligatory  part  thereto,  lald  bonds 
recite  and  conclude  as  foUovs:  This  btmA  la 
one  of  a  aeriea  not  aceedlng  fifteen  thoosand 
one  handced  dollars,  which  was  authorized  to 
be  snUscTlbed  by  said  township  to  the  capital 
stock  of  the  Ccdumbia,  Mewbeny  and  Laurena 
Railroad  Company,  a  corporation  chartered  by 
the  state  of  Sonth  Carolina  by  an  act  of  the 
general  aBswnbly  of  said  state  appfored  the 
twenty-alxth  day  of  December,  1886;  and  tbla 
bond  Is  IsBoed  by  the  county  coinmlaaloners  of 
said  county,  fw  and  In  behalf  of  said  town- 
ship, upon  the  petition  of  the  majority  of  the 
freehidd  voters  owning  real  estate  in  said  town- 
abip,  and  upon  the  TOte  of  sabscrlption  by  tiie 
Totm  of  said  township,  as  provided  In  aald 
act  of  tbe  gena«l  assembly.  In  witness  where- 
of, and  by  the  aatborlty  of  said  act,  the  coun- 
ty commlBslonera  of  Lexington  county  have 
officially  executed  this  bond,  aiid  earned  the 
same  to  be  countersigned  by  th^r  derk,  anU 
have  caused  the  seal  of  said  county  to  be  af- 
fixed, and  have  also  caused  the  coupons  here- 
to annexed  to  be  countersigned  by  their  clerk, 
this  thB  twelfth  day  of  November  in  the  year 
of  our  Lord  one  thousand  ^ht  hundred  and 
eighty-six.  [Signed]  S.  M.  Sightler,  Ohnm., 
J.  J.  Derrick,  W.  S.  E^ler,  Board  of  Gonnty 
Oommtesioners.  Countersigned  and  attested 
by  Tyler  W.  Eiiufimann,  [Seal]  Derk  of  tbe 
Board  of  County  Commissioners.*  (6)  That 
ttie  plalntltt.  relying  upon  tbe  recitals  afore- 
said contained  In  aald  bonds,  and  upon  their 
being  l^al  and  Talld  oUIgatlona  ot  said  town- 
ship, became  the  purchaser  of  a  large  number 
of  bonds  so  Issued,  and  paid  full  value  for 
them,  without  notice  of  defect  or  Irregularity 
thn^n,  and  Is  now  the  legal  owner  and  holdw 
thereof,  and  that  at  tbe  time  of  the  issuance  of 
said  bonds,  and  of  the  purchase  thereof  by  the 
plalQtur,  said  bonds  and  coupons,  and  other 
bonds  and  coupons  Issued  as  obligations  of 
other  townships,  under  said  acta  and  similar 
acts  enacted  by  tbe  sreneral  assembly  of  the 
state  of  South  Carolina  prior  to  and  when  tbe 
bonds  were  also  issued,  were  regarded  and 
trusted  aa  valid  securities  by  the  corporate 
authorities  of  said  townships,  by  the  public, 
the  legal  profession,  and  by  the  legislative, 
executive,  and  judicial  departments  of  the 
state  of  South  Carolina,  and  that  they  circu- 
lated freely  in  the  market,  and  large  sums  <^ 
money  were  Invested  In  them  by  the  citizens 
of  South  Carolina,,  aa  well  as  other  states,  be- 
lieving them  to  be  valid  and  valuable  securi- 
ties. (6>  That  the  plaintiff  Is  now  the  owner 
and  bolder  of  one  hundred  and  thirty-two 
coupons  recently  detached  from  said  bonds 
made  and  issued  by  said  defendant  and  pur* 
chased  by  the  plaintiff;  to  show  the  manner 
and  form  of  authentication  of  which,  all  be- 
ing alike  in  these  respects;  a  copy  of  one  Is 
here  inserted,  to  wit: 


"  "Bi-oad  River  To'fl'nslilp, 
3  In  the  County  of  Lexington,  $60.00. 

State  of  South  Carolina, 
"  *wm  pay  the  bearer,  at  tbe  National  Bank 
of  Newbnxy,  on  the  flrat  day  of  July,  iBBO, 
sixty  doUBX%  being  the  annual 
64 

Interest  due  on  bond  No.  64,  Issued  In  payment 
of  the  subscription  of  the  said  township  to  tbe 
capital  stock  of  the  GdtnmUa,  Newberry  and 
Laurens  Bailroad. 

"  Tyler  W.  Eaufmann, 
"  'GItf  k  Board  of  County  Commlasloners.* 

— (7>  That  tbe  other  ixmpooa  so  owned  and  heI3 
by  plaintiff,  together  with  the  one  ot  which  a 
copy  has  been  made  a  part  of  this  annplalnt, 
are  aa  follows,  to  wit:  Fifty-one  coupons.  No. 
8,  each  for  the  sum  of  six  dollars,  being  the 
annual  IntoKst  due  on  the  1st  day  of  July, 

1889,  on  brads  numbered  from  1  to  61,  in- 
duslv^  Issued  as  aforesaid;  also,  fifty-one 
coupons,  No,  4,  for  six  dollars  each,  being  the 
annual  Interest  due  on  the  1st  day  oi  July, 

1890,  on  bonds  numbered  from  1  to  61,  Inclu- 
sive; also  ten  ooup<«i8.  Ma  8,  eadti  for  the  sum 
of  thirty  dollara,  being  the  annual  Interest 
due  on  the  first  day  of  July,  1888,  on  bonds 
numbered  from  62  to  61,  Inclusive;  also,  ten 
coupons.  No.  4,  for  thirty  dtdlars  each,  being 
the  annual  interest  due  on  the  let  day  of  July, 
1890,  on  bonds  numbered  from  62  to  61,  In- 
clusive; aiaOf  five  coupons,  No.  8,  ttx  the  sum 
of  sixty  dollars  each,  being  the  annual  Interest 
due  on  the  1st  day  of  July,  1869,  on  bonds 
numbered  from  62  to  66,  IndnslTe;  and  five 
other  coupons.  No.  4,  for  sixty  dollars  each, 
being  the  annual  Intcareat  due  on  the  1st  day 
of  July,  189^  on  bonds  numbered  from  62  to 
66,  inclusive.  (8)  That  no  port  of  said  cou- 
pons has  been  pidd,  although  long  since  past 
due,  and  the  defendant  has  failed  and  refused, 
and  stm  falls  and  refuses,  to  assess  and  col- 
lect taxes  for  the  payment  of  said  coupons  and 
Interest  there<Hi,  and  it  refused  and  fiUled,  and 
atlU  refuses,  to  place  money  In  the  office  of 
the  treasurer  ot  Lexington  county,  or  at  the 
National  Bank  of  Newb»ry,  8.  0.»  for  the  pay- 
ment of  said  coupons  and  the  Intwest  thereon; 
that  the  said  coupons  and  the  Interest  theretm, 
long  since  due,  remain  wholly  unpaid,  and  de- 
fmdant  has  refused,  upon  demand,  to  pay  the 
same,  and  there  is  now  due  upon  said  coupons 
the  sum  of  eighteen  hundred  and  twelve  dot 
lars,  with  interest  on  nine  hundred  and  six 
dollars  thereof  from  the  1st  day  of  July,  1889. 
and  Interest  on  the  remaining  nine  hundred 
and  six  dollars  thereof  frmn  the  Ist  day  of 
July,  1890.  And  the  said  coupons  are  ten- 
dered for  cancellation  when  judgment  shall  be 
rendered.  Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  tot  the  sum 
of  eighteen  hundred  and  twelve  dollars,  the 
aggregate  amount  of  said  coupons,  and  also 
the  interest  on  tbe  same  from  the  days  when 
they  were  sevoalty  due,  and  tor  Vagi  costs  of 
this  action.**  Digi^i^gj  by  CiOOgle 
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FolIoMns  b  ttie  answer: 

"Tbe  defoulant  herein,  anawerlns  the  com- 
plaint served  on  It  In  this  action,  says:  (i) 
That  It  denies  each  and  every  allegation  In  par- 
.  agrapb  1  of  the  said  ctHnplalnt  ^  That  it  ad- 
mits that  the  legislature  passed  the  acts  refet^ 
red  to  In  paragn^h  2  of  the  complaint,  with 
the  prorlslons  therein  alleged;  but  It  alleges 
that  the  said  acts  are  null  and  void,  and  con- 
trary to  the  provisions  of  the  constitntion  of 
1S68,  art  2,  {  20,  and  article  9, 1  8,  so  far  as 
the  said  acts  undertook  to  Incoiporate  the  said 
townsh^i,  and  to  authorize  them,  ox  a.ny  one 
for  them,  to  subscribe  any  bond  or  bonds  In 
aid  of  the  constructloii  of  the  said  railroad. 
0)  That  It  admits  that  Broad  River  township 
la  in  Lexington  county,  li-  the  state  aforesaid, 
and  Ilea  aloitg  tlie  line  of  the  said  railroad,  aa 
alleged  In  paragraph  8  of  the  complaint;  and 
It  alleges  that  the  said  railroad  was  not  com- 
pleted through  said  township,  and  received  by 
tbe  railroad  commIssl<mer8  of  this  state,  until 
the  30th  day  of  June,  A.  D.  1890;  and  It  fur- 
ther denies  Uie  remaining  allegations  In  this 
paragraph.  (4)  Ttiat  It  admits  that  the  board 
of  county  cMnmlssIonera  (or  Lexington  county, 
about  the  thue  mentioned  in  paragraph  4,  at- 
tempted to  Issue  for  Broad  River  township 
some  such  bonds  as  the  ones  Indicated  In  said 
paragraph;  but  It  alleges  that  It  has  no  In- 
formation or  belief  as  to  the  exact  contents 
and  recitals  thereof,  and  therefore  denies  that 
the  copy  set  out  In  this  paragraph  is  a  correct 
copy  of  said  bonds.  Further  answering  this 
paragraph,  the  defendant  alleges  that  tbe  said 
board  of  county  commissioners  bad  no  l^al 
right  to  issue  such  bonds  as  agents  thereof,  and 
that  all  such  bonds  so  Issued  are  null  and  void, 
and  contrary  to  the  then  constitntion  of  the 
state,  (fi)  That  It  denies  each  and  every  alle- 
gation in  paragraph  5  of  said  complaint,  and 
alleges  In  regard  thereto  that  at  no  time  since 
tbe  Issuance  of  said  bonds  has  tbe  public  re- 
ceived them  as  good  and  valid  securities,  but 
that  they  have  always  been  of  doubtful  char- 
acter, and  that  in  February  following  the  Is- 
suance thereof  an  action  was  brought  In  one  of 
the  counties  of  this  state  (Floyd  v.  Perrln,  8 
S.  E.  14)  to  test  the  validity  of  this  class  of 
bonds;  that  said  action  was  terminated  ad- 
versely to  the  validity  of  the  bonds  both  In 
the  circuit  and  supreme  court  of  this  state, 
and  of  tills  action  and  Its  result  the  public  and 
this  plaintiff  had  notice;  and  that  the  plaintiff 
Is  not  a  bona  fide  holder  of  said  bonds,  with- 
out notice  for  value,  because  said  bonds  at 
that  time  could  not  be.  and  were  not,  sold  on 
the  market,  and,  if  they  are  now  the  property 
of  the  plaintiff,  be  came  Into  possession  of 
them  since  the  commencement  of  the  sold  ac- 
tion. The  defendant  alleges,  upon  informa- 
tion, that  the  said  railroad  (Columbia,  New- 
berry &  Laurens)  was  bulU  and  completed 
through  Broad  River  township  by  the  Con- 
garee  Construction  Company,  of  which  com- 
pany tbls  plaintiff  vrafi  a  stockholder  and  di- 
rector; that  tbe  sold  railroad  was  so  complet- 
ed and  built  by  funds  raised  by  a  mortgage 


executed  on  said  raUroad;  tbat  no  put  ct  nU 
bonds  Issued  as  aforesaid  was  ever  oaed  In 
the  construction  or  equipment  of  aald  raad. 
but  Uuit  these  bcmds  so  attempted  to  be  faned 
against  this  defendant  wne  given  to  llie  i^^- 
tiff  as  bis  sbare  of  the  profits  made  by  tSie  saM 
construction  company  in  the  bnUding  of  the 
Bald  road;  that  the  majorl^  oC  Uw  dlrecton 
of  the  said  construction  otnnpaity  were  di- 
rectors of  the  ColnmUa.  Newbeny  A  Lamens 
Railroad  Company,  and  as  such  former  di- 
rectors were  the  trustees  of  the  said  railroad 
company,  and  any  profits  made  by  ISiefn  indi- 
vidually by  virtue  of  such  trusteesiilp  belong  to 
tbe  railroad  company,  and  are  not  the  prop- 
erty of  the  plaintiff  for  valuer  (6)  That  It  de- 
nies tbe  allegations  In  paragraph  6  of  tbe  com- 
plaint. CT)  That  it  denies  the  aO^atloiia  tai 
paragraph  7  of  the  complaint  That  it  ad- 
mits, as  alleged  in  paragraph  8k  Oiat  no  part  of 
the  daim  of  plaintiff  baa  been  paid,  tbat  de- 
fendant has  not  levied  or  collected  any  taxes 
to  pay  tbe  same  or  any  part  ttaereof ,  and  ttiat  it 
has  not  placed  any  money  in  fbo  connty  treas- 
ury or  Ibe  Rank  ot  Newberry  to  pay  the  same; 
but  It  denies  that  any  douand  had  been  made 
on  the  defendant  for  the  payment  of  tbe  same, 
or  to  levy  any  tax  tba%for,  and  it  further  de- 
nies that  It  is  due  tbe  plaintiff  anything  upon 
the  all^^  cause  of  actitxt  Wor  a  furtlier 
defense,  tbte  defendant  alleges  thj^f  ttie 
of  action  set  out  in  tbe  said  oomplalzU  did  not 
accrue  within  six  years  prior  to  the  commence- 
ment of  tbls  action.  Whoefore  defmdant  de- 
mands Judgment  that  tbe  said  complaint  be  dls- 
missed,  with  costs." 

The  opinion  of  tbe  lower  court  on  tbe  moUon 
for  nonsuit  Is  as  follows,  to  wit: 

"Well,  gentlemen,  I  have  listened  to  tbe  ar- 
guments upon  both  sides  upon  this  motion  for 
a  nonsuit  with  a  great  deal  of  pleasure,  and,  I 
might  add,  with  much  profit,  because  the  ar- 
guments have  been  characterized  by  learuing 
and  research  seldom  surpassed  In  courts.  Tlie 
Issues  that  you  bring  up  here,  In  themselves, 
would  be  very  difficult  to  decide.  If  tbe  duty 
were  cast  upon  me  In  the  first  Instance  to  de- 
cide those  Issues;  but,  foitunately  for  me  and 
for  the  litigants,  many  of  those  Isanee  have 
been  decided  by  the  court  of  last  resort  of  this 
state;  and,  in  passing,  comment  has  been  mads 
upon  the  decision  of  the  supreme  court  of  the 
United  States  (Folsom  v.  Township  Ninety-Six, 
16  Sup.  Ct  174).  and  the  difference  In  Judgment 
reached  by  that  court  and  that  of  the  -aupreme 
court  of  this  state  (Floyd  v.  Perrta,  8  3.  B.  14). 
I  do  not  see,  according  to  my  understanding 
of  the  motion  ss  made  here,  and  certainly  not 
according  to  the  arguments  made  here,  that  I 
am  called  upon  to  say  whether  or  not  I  am 
compelled  to  follow  tbe  decision  of  tbe  supreme 
court  of  the  United  States  In  preference  to  tbe 
supreme  court  of  tbls  state,  though.  In  passing, 
I  would  say  (and  I  think  it  would  be  proper} 
that  a  circuit  Judge  is  bound  by  the  decision  of 
bis  own  state  supreme  court  on  all  matters 
within  the  Jurisdiction  of  that  supreme  court. 

and  not  bound  to  follow  the  dedslon.of  tbe 
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Uidted  Stated  court,  nnlen  tiie  deddon  ot  ttxe 
United  States  eonrt  la  beaed  apon  aome  oonsU- 
tatioDa]  proTl^n  of  ttw  law  over  wUdi  the 
United  States  had  either  exclusive  or  c<mcTir- 
rent  Jarladlctlon.  Now,  the  act  of  1886.  which, 
aa  I  onderstand,  Incorporated  the  Nefvberry  & 
Laurens  Railroad  Company,  and  bonds  and 
coupons  were  issued,  is,  as  to  townships,  th^ 
right  to  Tote  upon  and  Issue  bonds  In  aid  of 
railroad,  aobstantlally  In  tbe  same  terms  as 
was  the  act  to  Incorporate  and  provide  tm 
townships  to  issue  bonds  tn  aid  of  the  raOroads 
passing  through  Ntnety-Sfx  township,  in  Ahbe- 
Tine  county,  and  wUch  was  construed  by  the 
at^reme  court  of  this  state  In  the  case  of  Floyd 
T.  Perrin.  I  hare  examined  the  two  acta,  and 
I  think  the  act  of  1885  and  the  act  In  regard 
to  railroads  passing  through  Nlnety-Slx  town- 
ship are  substantially  the  same,  and  that  the 
decision  of  the  supreme  court  Is  appllcaUe  to 
the  case  presented  to-day,— stands  under  the 
act  of  1865  incorporating  tbe  Newberry  & 
Laurens  Railroad  Company. 

*The  next  step  would  be  the  consideration  of 
tbe  act  of  1886,  entitled  'An  act  to  amend  an 
act  entitled  "An  act  to  incorporate  the  Newberry 
and  Lanrens  Balfaroad  Company,"  and  to  ralldate 
bU  acts  and  contracts  dotte  and  made  in  pursu- 
ance of  the  same.'  It  Is  said  that  that  act  dlffer- 
entlatee  this  case  from  the  focts  upon  which  the 
judgment  In  the  case  of  Floyd  t.  Perrin  was 
predicated.  Well,  now,  I  cannot  sustain  that 
position,  and  for  two  reasons:  First,  the  act  of 
1886,  In  Its  title  and  by  Its  provision,  was  in- 
tended to  change  the  name  of  the  Newberry 
ft  Lanrens  Railroad  Company  to  its  preset 
name,  and  to  declare  legal  and  valid,  and  of 
Undlng  force  and  effect,  contracts  made  the 
old  company,  and  that  these  contracts  should 
subsist  In  favor  of  the  new  company  as  now 
organized,  and  against  the  person  who  con- 
tracted with  the  old  company;  In  other  words, 
would  be  l^:al  successor  to  the  rights,  privi- 
leges, and  properties  of  the  old  company.  For 
that  reason  I  do  not  think  that  the  act  of  1886 
Is  analogous  or  similar  to  the  act  of  1888. 
And  I  reach  the  same  conclusion,  basing  it 
upon  this  grotmd:  The  act  of  1885,  If  It  was 
originally  unconstitutional,  as  It  certainly  was 
under  the  decision  In  Floyd  v.  Perrin,  was  the 
act  under  which  the  elections  were  held  and  the 
bonds  Issued  In  favor  of  the  Newberry  ft  Lau- 
rens Railroad  Company.  Therefore  the  act  of 
1886,  coming  after  the  election  and  issuing  of 
bonds,  purported  to  do  what?  To  validate  and 
declare  legal  and  valid  all  contracts,  etc.,  made 
by  the  company.  That  act  could  only  legaUze 
and  validate  tbe  contracts  or  obligations  that 
were  l^al,  and  no  contract  cotild  be  legal  that 
was  not  constitutional.  No  act  of  the  old  com- 
pany could  be  I^ai  or  valid  which  in  its  In- 
ciplency  and  at  its  completion  was  clearly  un- 
constitutlona]  and  void.  Therefore  this  act  to 
declare.  If  that  had  been  Its  purpose,  that  such 
bonds  Issued  In  pursuance  of  It  were  legal  and 
valid,  would  be.  beyond  the  scope  of  the  legis- 
lature Itsdf.  But,  as  I  say,  I  don't  think  that 
the  I«4Fislatnre  contem^ted.  In  the  provisions 


of  the  act  of  1886,  doing  any  such  thing,  ba- 
caose  I  don't  think  that  any  such  purpose  caa 
be  found  In  the  tenna  of  the  act;  but,  If  tba 
act  were-  construed  to  that  U^t,  I  do  not  see 
hoW'that  would  validate  those  bonda 

"We  go  a  st^  farther,  to  the  act  ffiC  1888. 
That  act.  as  expressed  in  the  ineatoble  and  as 
decided  by  the  supreme  court,  was  Intakded  to 
bring  to  an  adjustment  all  transactions  Me- 
tered toto  between  the  pe(^  of  certain  town- 
ships, on  the  one  hand,  and  certain  railway 
companies,  on  the  other,  which  transactions, 
began  and  carried  out  In  good  faith,  bona  fide, 
on  both  sides,  were  dlscovoed  to  be  illegal  and 
unconstltntlonal  and  void,  because  ot  a  mis- 
take In  the  law  under  which  It  was  conducted. 
Now,  the  act  of  1888  recites  In  tbe  preamble 
that  certain  townships  had  Issued  bonds  In  aid 
of  railroads,  and  that  they  bad  been  dedared 
Illegal.  When  we  come  to  the  enacting  words, 
we  find  that  it  says  that  township  bonds  ixexe- 
tofore  Issued  by  county  commissionas,  as  cor- 
porate agents  of  any  township  to  this  state, 
in  aid  of  any  railroad,  by  a  vote  of  the  inhabi- 
tants of  said  township,  are  herein  declared  to 
be  debts  of  said  towdahlps.  respectively,  hav- 
ing authorized  tbe  Issue  of  the  same.*  So  that 
the  legislature  to  the  act  of  1888  did  at  the  con- 
clusion of  that  transaction,  and  did  to  a  valid 
way,  what  It  attempted  to  do  at  toe  b^^nntog 
of  the  transaction,  and  did  to  an  illegal  way. 
It  attempted  and  authorized  these  people  by 
vote  to  Issue  bonds  to  aid  of  railroad,  and  It 
failed  because  it  didn't  do  a  legal  act;  but  the 
people  went  on  and  acted  on  It;  and  the  legis- 
lature took  cognizance  .of  their  act,  and  did 
reverse  the  order,  so  to  speak,  and  carried  toto 
effect  the  contract  for  which  toe  people  of 
these  two  townships  were  desirous,  and  created 
the  obligation,  sanctioned  the  debt,  and  made 
it  valid,— sanctioned  the  debt  to  the  sense  that 
the  act,  ihere  and  tiien,  by  Its  own  terms,  to 
connection  with  the  acto  of  the  people,  consti- 
tuted, there  and  then,  the  debt  of  the  people 
vottog  the  bonds.  Now,  under  that  view  of 
the  case,  I  think  that  your  coupons  rest  upon 
the  provisions  of  the  act  of  1888;  and.  If  so, 
the  question  then  comes  np  as  to  the  stotote  of 
llmltotlona.  And  I  think  that  the  section  of 
the  Code  iffovlded  that  on  the  coupons  here  the 
period  Is  six  years.  When  did  your  coupons 
and  bonds  (I  should  say  coupons  only,  because 
they  are  alone  before  toe  court)  become  a  legal 
and  valid  exlsUng  obligaticm  upon  toe  defend- 
ant townships  under  the  act  of  1888?  That 
act  says  that  no  taxes  shall  be  levied  or  col- 
lected, etc.,  which  means  that  no  interest  or 
prtodiMil  shall  be  p^d  on  sudh  bonds  prior  to 
the  completion  of  such  railroad  as  provided  to 
this  section.  When  was  tbe  railroad  complet- 
ed as  provided  in  this  section?  Under  toe  facts 
as  testifled  to  by  platotilf,  admitted,  that  It  was 
toe  80to  day  of  June,  1890.  Evidently,  then, 
coupons  for  toe  year  1889  accrued  prior  to  the 
completion  of  the  road,  and  toe  section  reads 
toat  *no  taxes  shall  be  levied  under  toe  provl- 
sions  of  tola  act  to  pay  Interest  on  any  town- 
ship bonds  until  the  railroad  to  *^^J'^^^[( 
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thef  were  snbecribed  shall  be  completed 
tbrough  such  townatal^  and  accepted  the 
mUroad  eommlaslonen,  nor  BbaQ  tiiia  act  be 
so  construed  as  to  antborice  the  levy  and  col- 
lection of  taxes  to  pay  the  Interest  that  may 
hftTe  accrued  on  such  bonds  before  the  com- 
pletion of  such  railroad  as  provided  In  this  sec- 
tton.'  That  Is  a  clear  prohibition,  a  mandate 
that  no  taxes  shall  be  levied  to  pay— no  matter 
what  the  bonds  may  say— any  interest  that  ac- 
crued prior  to  the  completion  of  the  road. 
What  does  the  word  'accrued*  mean?  The 
definition,  aa  has  been  read,  is  tnyaUe.' 
Po'bapBt  In  construing  a  statate  of  this  char> 
actePt  It  Is  possible  that  the  legislature  ikied 
ttu  word  as  equivalent  to  tbe  word  'matured.' 
Be  tUat  as  it  may.  I  haven't  got  the  discretion 
.to  guess  wliat  the  legdslatnre  meant,  or  what 
It  Intended  to  do.  Tbe  statnte  Is  befbre  me. 
Thug  is  It  written.  All  coupons  for  1890  ae> 
crulug  after  the  completion  of  the  road,  and  the 
suit  having  been  commenced  within  less  than 
Blx  yean  from  that  date,  I  roust  hold  that  they 
an  not  barred  by  the  statnte  of  UmttattoiL 
I  am  bound  by  the  legldatlvB  act. as  I  con* 
Btme  it  I  wish  to  ai^  further,  gentlemnw, 
that  in  construing  this  question  of  statute  of 
Umltatltm  I  am  not  at  an  satlsfled  In  my  mind 
Hiat  it  vrM  propa  tor  me  to  consider  It  on  the 
motloa  fbr  nonsuit,  as  the  plea  of  statnte  of 
limitation  is  a  defaise.  It  was  on^  bi  defer- 
ence to'  the  wldiea  of  counsel  tm  boQi  sides, 
who  urged  me  to  pan  upm  that  act  at  this 
tlm^  that  I  do  so;  I  Intimated  by  my  questKm 
that  I  doubted  tiie  pmpc^ty  of  discussing  that 
quesUuL  Then  coumel  on  both  sides  desired 
and  requested  tliat  I  pass  upon  It,  and  I  nevor 
Uke  to  refuse  a  zeqneat  of  conna^  The  mo- 
tlott  for  nonsuit  must  be  refused.  I  think  the 
monc7.  due  on  coupons  for  1888  cannot  be 
maintained,  because  it  fa  contrary  to  the  act 
proven  as  the  law  existing  in  1888,  and  also 
barred  by  the  statxite  of  llmltatioo." 

Eflrd  &  Dr^Kr  and  Meetze  &  Muller.  for  ap- 
pellant  Wm.  H.  I^ee,  for  reqiondent 

GABY,  A.  J.  11  does  not  appear  whoi  this 
action,  was  commenced.  TbB  complaint,  •how- 
ever, la  dated  20th  June,  18&8.  T^e  case  was 
tried  before  his  lupw Judge  Aldrldi  and  a  Jury 
at  the  February,  1807,  term  of  the  court  fw 
Lexlngt<m  county.  Tlure  la  do  issue  aa.to  the 
facta.  At  the  doae  of  plalntifTa  teatlmony 
the  defendant  mads  a  nurtlon  tor  a  ntmsult 
"upon  the  ground  that  the  act  of  1886,  un- 
der whidi  these,  bonds  were  Issued,  was  con- 
trary to,  and  in  violation  of,  artide  9,  I  8, 
of  tbe  c<mstltutIon  of.  1868,  so  far  as  said 
act  undertook  to  InotapcMate  tlie  said  tows- 
ship,  or  to  authorize  it,  or  any  one  for  it  to 
subscribe  any  bond  ox  bonds  in  aid  <tf  the 
construction  of  said  railroad,  and  that  the  coun- 
ty commissioners  bad  no  authority  to  issue 
these  bonds,  etc.  Upon  the  further  ground  the 
statute  <a  limltatlonB  applies  to  these  obliga- 
tions. They  are  barred  by  the  statute  of  11ml- 
tatlona."   After  tba  motitm  for  nonsuit  was  re* 


fused  as  to  the  oonpoos  due  July  1,  1800,  tbe 
plaintiff  took  a  formal  veidiet  for 
upon  which  Judgment  was  <diily  entered.  In 
order  to  understand  tbe  qnestkma  raised  by  tbe 
exceptions,  it  will  be  neceasaiy  to  set  oat  in  the 
r«iK>rt  of  the  case  flie  comtdaint  the  answer, 
and  the  order  of  his  honor  the  presiding  Judge 
refusing  tbe  motion  for  nonsuit 

The  first  oceptlon  Is  as  follows:  "CD  Be- 
cause his  honor  ored  In  not  granting  the  mo- 
tion  for  nonsuit  on  tbe  coupons  purporting  to  be 
due  July  1,  1890,  ,upoa  the  ground  that  tl^ 
bonds  from  which  they  were  detadied  were 
null  and  void  because  the  act  of  1885,  incor- 
porating the  Newberry  &  Laurens  BaOioad 
OonuMuy,  is  contrary  to  artide  2, 1  20,  and  ar- 
ticle 8,  I  8,  of  the  constltnOan  o£  1888^  m>  tu 
as  the  said  act  nndwtocA  to  Incorporate  the 
said  townahU^,  and  antiKnlM  It  or  any  ome  tor 
It  to  subscribe  any  bmd  or  bcmds  to  aid  of  tbe 
constmctioD  of  the  said  railroad."  This  case 
Is  governed  by  the  act  of  1888;  hexetnafter 
mentioned,  and  the  unconstltotkmallty  of  tbe 
act  of  18SS  is  not  suffldent  to  pEevent  raooray. 
This  exception  Is  thertfove  ownded. 

The  second  ezcei^lmi  li  as  follows:  "09  Be- 
cause his  tumor  erred  In  ovuruUng  the  motion 
for  nonsuit  as  to  the  ooiQMms  purporting  to  be 
due  July  1, 1800,  bddlng  that  said  coupons  were 
by  the  act  of  3^8  made  ddits  upon  said  town- 
ship, when  he  should  have  held— bddlnc  aa 
he  did,  that  the  bonds  were  nun  and  void- 
that  tbe  coupons  detadwd  from  said  bonds 
were  also  null  and  void."  The  principle  Is  weQ 
established  by  several  cases  in  this  state  that 
the  act  of  1888  is  constttattona^  and  that  the 
unconstltuttODality  of  tbe  bonda  fsaned  befOie 
Its  passage  wotdd  not  prsvoit  a  leeovecy,  vrtien 
there  was  a  cravUance  with  tba  provUons  of 
saldact   This  pTffwptVm  Is  also  orormlefl. 

T3im  third  ezoeptton  is  as  fdlows:  **(8)  Be- 
cause his  honor  erred  In  heading,  \jpm  the  mo- 
tion tor  nouBult'  *that  yonr  coupons  rest  uffoa 
the  provisions  of  Qie  act  of  1888,'  wben  he 
should  have  hddr-bdding,  as  be  did.  that  the 
bonda  were  null  and  void— that  the  ooqpcms 
sued  on  were  noil,  void,  and  that  tbe  act  of 
1B88  (20  St  at  Larger  p.  1%  did  not  valldato  flu 
same."  Tbe  act  <rf  1888  was  not  a  validating 
act  but  was  passed  by  tbe  genaxal  sasamMy  tai 
the  esecdae.of  Its  powers  of  taxation,  and 
which,  as  becednbefore  stated,  has  been  declar- 
ed by  fills  court  to  be  constUotiOBid.  nils  at- 
C9tk«.  is  overruled. 

The  fourtb  exoq^tlMi  la  as  foUows:  *'(^  Be- 
cause his  honor  erred  In  holding,  as  to  tbe  sec- 
ond section  of  tbe  act  of  1888:  'What  does  tbe 
word  "accrued"  mean?  The  leffal  drftoitlon. 
as  has  been  read.  Is  "payable-"  Perhaps,  in 
construing  a  statnte  at  thla  diaracter,  it  la  pos- 
sible that  tbe  legislature,  used  the  word  as 
equlvaloit  to  the  word  "matured," irtiea  be 
should  have  held  that  under  the  act  of  1888 
(20  St.  at  large,  p.  12)  the  debt  voted  by  tbe 
pet^e  of  this  towmdilp  In  aid  of  said  Ealhnoail 
would  not  be  an  obligation  thai  was  due  and 
payable  until  the  railroad  was  completed 
thipufl^  the  said  township  and-j»ceiTedte  tbe 
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nUroad  conimlsalonerB  of  tbe  8tote,  and  Uiat 
the  Interest  tliereoa  should  ooly  commence  to 
run  from  such  tllue,  to  wit.  June  30,  1890." 
ThU  ^ception  IdtoItcs  a  construction  of  the 
act  of  188&  The  title,  preamble,  and  Bectkmi 
1  and  3  tbereof  an  as  taOtnn: 
"An  act  to  provide  for  the  paym«it  of  town- 
ablp  bonds  lasued  In  aid  of  railroads  In  this 

**WIiarea>  cert^  townships  In  Hits  state  bare 
hy  tbdr  vote,  expressed  tbelr  wUUngness  to 
subject  tbemsdres  to  taxation,  for  tbe  purpose 
of  paying  bonds  Issued  hy  them  In  aid  of  cer^ 
tain  rafiroads,  and  whereas  by  reason  of  the  act 
autiiorlalng  the  issue  of  said  bonds  tbey  bare 
been  declared  to  be  luvaUd.  Now,  therefore, 
for  tbe  pmpose  of  carrying  Into  effect  the  ex- 
pressed wni  of  tbe  people  of  said  townships. 

"Section  1.  Be  It  enacted  *  that  tbe 

township  bcmds  heretofore  Issued  iQr  county 
commlsdoners,  as  tbe  corporate  agents  of  axiy 
township  In  tills  state  in  aid  of  any  railroad 
by  Tote  (tf  tbe  inhabitants  of  said  township, 
are  hereby  dedafed  to '  be  debts  of  said 
township  respectively,  havbig  authorized  the 
Issue  of  tiie  sanii^  and  the  Interest  and  princi- 
pals thereof  shall  be  paid  accordtaig  to  tbe 
terms  of  the  said  bonds  or  debts,  by  the  as- 
sessment, levying  and  collection  of  an  annual 
tax  upmi  fba  taxable  property  of  said  townsh^ 
BO  tar  as  may  be  necessary,  in  like  manner,  and 
by  the  same  county  offldalt^  as  the  tax  levied 
for  county  bonds  In  aid  of  railroads  Is  assessed, 
levied,  and  collected.  Said  levy  to  be  known 
and  styled  in  the  tax  books  as  the  township 
railroad  tax,  and  when  collected  shall  be  paid 
over,  by  the  treasurer  of  the  county,  to  the  hoiA- 
en  ot  said  bonds  as  the  interest  on  them  may 
becone  due  and  accordhig  to  the  tenns  thereof. 
AH  dividends  received  by  or  for  said  township 
stock  In  r^broad  compantoi,  which  bave  been 
aided  by  Ibe  said  township  bonds  at  debt,  shall 
be  q^lled  hiy  the  county  commlsslonen  of  the 
county  bi  irtilch  said  towndilps  are  rituated. 
primarily  towards  tbe  payment  or  retlremott 
ot  said  btmds  or  debt,  and  tbe  surplus  shall  be 
esqpended  In  tbe  Improvement  of  tiw  highways 
witbin  Ae  torltorlal  limits  of  said  townships. 

"Sea  2.  That  no  tax  shall  be  levied  under  the 
provisions  of  this  act  to  pay  tbe  intnest  ob  axty 
township  bond,  imtll  tbe  railroad,  In  aid  ot 
which  thqr  were  sifbscrtbed,  sbaB  be  completed 
tfarongb  such  township  and  acce^^ted  by  the 
railroad  commissioners,  nor  shall  this  act  be  so 
construed  as  to  authorise  Uie  levy  and  collection 
of  any  tax  to  pay  the  Interest  that  may  have 
accrued  on  such  bonds  before  the  completion  ot 
such  ralbtnd  as  inwvlded  by  tbis  section.  Pro- 
vided, ttiat  to  all  townships  where  taxes' have 
'  beat  assessed  or  collected  contrary  to  the  pro- 
TlBl<His  ot  this  act,  the  county  treasurers  of  the 
respective  counties  are  hereby  requbed,  v^ben 
such  has  been  paid,  to  refund  the  same;  and 
whoe  tbey  bave  not  been  paid  to  allow  a  re- 
bate to  tbe  extent  of  such  taxes." 

In  KMistruing  an  act.  effect  must,  if  possible, 
be  given  to  all  its  provisions.  If  the  words, 


"nor  shall  this  act  be  so  coostinied  as  to  author^ 
Ize  the  levy  and  collection  of  any  tax  to  paj 
ihe  interest  that  may  hare  accrued  on.  such 
bonds  before  the  completion  of  such  railroad  as 
provided  in  this  section,"  had  been  left  out  in 
section  2.  It  would  be  plain  that  after  the  com- 
pletion of  tbe  railroad  as  provided  In  said  sec- 
tion a  tax  could  be  levied  and  collected  to  pay 
the  tuterest  that  had  accrued  on  the  bonds  be- 
fore the  completion  of  the  railroad.  Then  what 
was  the  object  of  the  leglslottire  in  ushig  those 
words?  It  was  to  KQ)edite  the  completion  of 
the  railroads  as  provided  in  said  act,  by  allow- 
ing interest  on  said  bonds  only  from  the  time 
when  the  railroads  woe  completed  as  berein 
provided.  It  Is  only  by  thus  construing  tbis  act 
that  effect  can  be  given  to  all  Its  parts.  Tbis 
exception  Is  sustained. 

The  respondentls  atttnney  gave  notice  that  he 
would  rely  upon  two  addltlraial  grounds  why 
the  motion  for  nonsuit  should  have  been  re^ 
fused,  the  first  of  which  Is  as  follows:  "(1) 
That  the  act  of  the  general  assembly  of  the 
state  of  South  Carolina  entitled  'An  act  to  iacoT- 
porate  the  Columbia,  Newberry  and  Laurens 
Ealbmd  Con4»ny,'  approved  December  26, 
1885,  was  Itself  a  valid  act,  and  that  the  cou- 
pons In  question  were  valid  and  subsisting  obli- 
gations of  the  def^dant  township  under  said 
act"  This  question  is  concluslrely  diq>osed 
of  advosely  to  the  contention  of  tbe  respond- 
ent by  tbe  decision  recently  filed  In  the  case  of 
CoQgaree  Const  Co.  v.  Cc^umbla  Tp.,  27  S.  EL 
570.  The  second  of  said  grounds  Is  as  follows: 
*That  the  bonds  from  which  said  coupons  were 
clipped,  having  been  Issued  by  the  defoidant 
under  the  act  approved  December  26, 1885.  and 
before  tbe  act  of  the  general  assembly  entitled 
'An  act  to  amend  an  act  entitled  "An  act  to 
Incorporate  the  Columbia,  Newberry  and  Lau- 
rens Bailroad  ConQ>any,"  and  to  validate  all  acts 
and  contracts  done  and  made  in  pursuance  of 
tbe  same,*  approved  December  dl,  1880,  and 
the  bonds  to  which  tbey  were  attached,  were 
made  subsisting  and  eristlng  debts  by  said 
act"  This  ground  cannot  be  sustained,  for  tbe 
reasons  stated  In  the  order  of  bis  honor  Judge 
Aldrlcb,  which  are  satisfactory  to  this  court 
It  Is  tbe  Judgment  of  this  court  that  the  judg- 
ment of  tbe  circuit  court  be  reversed,  and  tbe 
case  remanded  to  that  court  for  a  new  triaL 

JONBS,      did  not  alt  In  thU  case. 


000  00.97) 

PHKNTX  INS.  CO.  OF  BROOKLYN  v. 
SEARLE3. 
(Supreme  Court  of  Georgia.    Feb.  28,  1887.) 

lHsQitA:«OB— Conditio:*  as  to  Titlb— OpaKATlOIr— 
AQBKT8— Notics— Proov  or  Loss— Waivbr. 

1.  Facts  communicated  to  an  insurance  agent 
who,  in  behalf  of  the  company  r^resented  by 
lUm,  receives  and  acts  upon  an  application  tor 
insurance,  collecta  the  premium,  and  issues  the 
policy,  are  in  law  considered  as  having  been 
commimicated  to  the  company  itself,  and  the 
agent's  Ituowledge  of  sncn  facts  is  imputable  to  it. 
'  2.  Although  a  policy  covering  a  nouae  stipu- 
lated that  it  should  be  void  if  tbe  bouse  was 
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*'on  grouDd  not  owned  by  (he  Inaared  to  fee 
simple,"  and  the  bnlldinx  thns  insared  wilb  in  fact 
on  land  owned  hj  another,  the  polic7>  bo  far  ai 
relates  to  this  matter,  was  nevertheless  bindiuc 
npon  the  company  if  en  agent  such  as  is  above 
described  knew  at  the  time  of  Inning  the  policy 
the  real  facts  as  to  ownership. 

8.  In  the  absence  of  such  knowledge  either  on 
the  part  of  the  company  itself  or  its  agent,  the 
polin'  would  be  void  If  the  houae  was  in  fact  lo- 
cated upon  land  not  belonging  to  the  insnred; 
and  therefore,  where,  npon  the  trial  of  an  action 
thereon,  it  was  a  disputed  issue  as  to  whether 
the  agent  did  or  did  not,  at  the  time  of  issuing 
the  policy,  know  that  the  house  was  upon  land 
belonging  to  one  other  than  the  insured,  it  was 
error  to  charge,  In  substance,  that  if  the  insurer, 
before  Issuing  the  policy,  made  no  inquiry  as  to 
the  question  of  ownership,  and  the  insured  oora- 
mnnicated  to  it  no  information  on  this  subject, 
the  pdU(7  would  not  be  void,  and  to  refuse  to 
charge  that,  if  the  company  bad  no  notice  or 
infonnation  nntil  after  the  fire  that  the  bouse 
was  located  on  land  belonging  to  a  party  other 
than  the  insnred,  there  should  be  a  verdict  for  the 
defendant 

4.  A  statement  made  by  such  an  agent  to  the 
insured,  witiiln  the  time  duiing  which  the  latter, 
under  the  terms  of  the  policy,  was  allowed  to 
fnmiah  proofs  of  loss,  that  the  company  declined 
or  refused  to  pay  the  loss,  will  amount  to  a 
waiver  of  such  proofs;  but,  where  proofs  of  loss 
were  not  furnished  within  the  time  stlpnlated, 
a  subsequent  refasal  to  pay  would  not  be  snch 
a  waiver, 

6.  Where  a  policy  of  Insurance,  after  stipu- 
lating that  unless  certain  proofs  of  loss  were 
furnished  within  a  specified  time  the  policy  should 
be  void,  further  provided  that  the  company  might 
require  of  the  insured  additional  information  or 
evidence  as  to  the  nature  and  extent  of  the  loss, 
that  the  latter  should  submit  to  written  examina- 
tions under  oath  concerning  the  same,  and  that, 
in  the  event  of  disagreement  as  to  the  amount  of 
the  loss,  there  should  be  an  appraisement  there- 
of, and  also  stipulated,  "This  company  shall  not 
be  held  to  have  waived  any  provision  or  condition 
of  this  policy,  or  any  forfeiture  thereon,  by  any 
requirement,  acL  or  proceeding  on  its  part  relat- 
ing to  the  appraisal  or  to  any  examination  herein 
provided  fyr,  hdd,  that  the  company  did  not,  by 
availing  itself  of  Its  ri^t  under  the  policy  to 
obtain  such  additional  mformation,  etc.,  waive 
any  forfeiture  of  the  policy  which  may  have  re- 
sulted from  the  ftUure  of  the  insured  to  furnish 
within  the  time  prescribed  the  proofs  of  loas  called 
for  In  the  first  instance.  Espedally  Is  this  so 
where,  in  undertaking  to  exercise  this  right,  the 
company  expressly  stated  in  writiog  to  counsel 
fbr  the  insnred  that  it  did  so  "without  waiving 
any  of  tiie  ri^te  of  tiie  company  under  the 
policy." 

(SyDabus  by  ttie  Oottrt) 

Bhror  from  ctty  court  of  lUdnnond;  William 
F.  Eve,  Jodge. 

Action  by  Georgia  Searles  against  the  Pbe- 
nlx  Insbrance  Gompany  of  Brooklyn.  There 
WBB  a  judgment  for  plaintiff,  and  defendant 
bilngs  error.  Reversed. 

The  following  Is  the  official  report: 
Georgia  Searles  sued  the  Insurance  company 
upon  a  policy  of  Inaurance  which  she  alleged 
was  Issued  to  her  on  November  1, 1893,  by  de- 
fendant, through  its  agents,  Symmes  &  Sons, 
Insuring  her  for  12  months,  to  the  amount  of 
^00,  on  her  one-story,  frame,  shingle-roof 
dwelling  in  Augusta,  against  loss  or  damage 
by  fire.  She  alleged,  among  other  things: 
When  she  made  known  to  said  agents  that  she 
wished  the  Insurance,  tbey  seat  one  Belcber 
to  Inspect  the  bouse  and  report  to  them  its 


valae  and  any  other  desired  information.  He 
Inspected  the  house,  and  obtained  for  defend- 
ant all  the  Infonnation  he  desired,  and  report- 
ed to  s^d  agents  tliat  he  considered  the  house 
fully  worth  $300.   She  acted  In  good  faith  in 
making  tlie  application,  answering  fully  and 
truthfully  every  question  asked  her  by  the 
agents  or  by  Belch^,  and  "ifl*f'"g  known  to 
them  everything  she  knew  or  ought  to  have 
known  to  be  material  for  the  Insurance.  By 
mistake  of  said  agents,  for  wtUch  she  was  In 
no  way  to  blame,  the  policy  was  Issued  to  her 
as   "Georgia  Thruse,"   Instead  of  Georgia 
Searles.   On  December  21,  1893,  the  dwelling 
was  destroyed  by  fire,  wh^by  she  Buffered 
loss  to  the  extent  of  $300.   At  the  time  of  ef- 
fecting the  Insurance  and  at  the  time  of  the 
fire  she  was  the  owner  of  the  property  Insured. 
She  gave  verbal  notice  immediately  to  defend- 
ant of  the  lofB,  and  It  sent  an  adjuster  to  ad- 
just the  loss;  but  after  coming  to  the  scene 
of  the  fire,  and  having  several  talks  with  peti- 
tioner, he  did  not  adjust  the  loss,  nor  seek  to 
do  BO.    During  the  60  days  next  after  the  fire 
(the  time  within  which  the  policy  called  tttr 
proof  of  loss)  the  company  refused  entirely  to 
pay  bsr  the  loss,  and  since  then  has  continued 
to  refuse,  which  refusal  rendered  It  unnecessary 
that  she  should  make  any  proof  of  loss.  How- 
ever, she  did  make  proof  of  loss  la  the  manner 
required  by  the  policy  on  February  21,  1894, 
and  forwarded  the  same  to  the  office  of  de- 
fendant at  Atlanta,  Ga.  Since  then  defendant 
has  kept  said  proof  of  loss,  making  no  objec- 
tion thereto  nor  placing  Its  refusal  to  pay  upon 
the  ground  of  any  defect  therein.   By  reason 
of  tlie  above,  defendant  Is  Indebted  to  her  the 
$300;  and  because  thereof,  and  because  It  has 
no  reasonable,  just,  or  1^^  defense,  and  has 
acted  In  bad  faith  and  been  stubUnnly  liti- 
gious, it  has  damaged  her  $30  attom^'s  fees, 
and  25  per  cent  upon  the  amount  of  loss  sued 
for,  etc    Defendant  pleaded,  among  other 
things,  that  it  was  not  Indebted  to  plaintiff; 
that  at  the  Ume  of  the  fire  plaintiff  did  not 
own  the  land  upon  which  the  house  was  boUt, 
which  fact  was  not  known  to  It  untn  after  the 
fire,  and,  according  to  a  provision  in  the  policy. 
It  was  rendered  void  th^by;  that  the  party 
by  whom  the  policy  was  taken  out  r^reaent- 
ed  to  it  that  the  Insured  owned  the  land;  that 
the  house  was  not  worth  more  than  acnne  $100, 
but  was  represented  by  plaintiff  to  be  worth 
$300,  and  she  thereby  attempted  to  perpetrate 
a  fraud  npon  defendant  whm  asking  for  pay- 
ment, whereby  the  policy  is  avoided,  and  In 
any  event  plaintiff  Is  not  entlded  to  the  sum 
clalnied;  that  proofs  of  loss  were  not  submit- 
ted to  It  within  60  days  from  the  date  at  the 
fire,  as  required  by  the  policy,  and  said  proofs 
were  never  waived,  nor  did  it  deny  liability 
within  60  days  from  the  date  of  the  loss;  that 
plaintiff  did  not  own  the  honse,  but  the  same 
belonged  to  the  owner  of  the  land,  and  the 
true  Interest  plaintiff  had  In  the  house  was 
concealed  firom  defendant  by  her,  and,  bad  It 
known  of  the  character  of  ber  ownership.  It 
would  not  bare  Insnied  the  same;  ttiat  she 

Digitized  by  Google 


ua.) 


PHENIX  INS.  CO.  v.  SEARLEa 


781 


had  no  omtract  with  the  owner  of  the  land 
allowing  her  to  keep  separate  the  owoerahlp 
of  the  house,  and,  If  she  did,  she  forfeited  the 
rlffht  of  separate  ownership  by  nonpayment 
ot  lease  rent  for  more  than  two  years;  and 
that  In  her  proof  of  loss  she  falsely  and  fraud- 
nlently  swore  that  the  value  of  the  Insured 
property  was  $800,  when  In  fact  it  was  not 
worth  over  flSO,  thereby  rdeaslng  defendant. 
There  was  a  verdict  for  plaintiff  for  the  amount 
sued  for,  and,  defendant's  motion  for  a  new 
trial  bting  overmled.  It  excepted. 

The  motion  was  upon  the  general  gronnda 
that  the  verdict  was  contrary  to  law,  evidence, 
etc.  Also,  because  the  court  erred  In  overrol- 
ing  the  motion  for  nonsuit  made  by  defendant 
at  the  conclusion  of  the  testimony  for  plaintiff. 
Further,  because  the  court  erred  in  charging: 
"The  first  quefitlon  for  you  to  determine  is, 
was-  the  proof  of  the  losa  submitted  according 
to  the  contract  of  Insurance;  that  is,  was  It 
submitted  within  sixty  days  after  the  lire?" 
Alleged  to  be  error  because  it  w&a  nndoiled 
by  plaintiff  that  the  inxwf  was  submitted  after 
60  days,  and  the  evidence  was  uncontradicted 
to  that  effect 

Error  In  charging:  "If  they  [proofs  of  loss] 
were  not  submitted  within  sixty  days  after  the 
fire,  then  was  the  submission  of  proofs  waived 
by  the  company,  rendering  it  unnecessary?" 
'Alleged  to  be  error  because  no  evld^Lce  of 
waiver  was  produced  to  the  Jnry  which  could 
legally  oprante  as  a  waiver,  or  from  wbltdi 
they  conld  legally  Infer  that  there  was'  a 
waiver. 

Error  In  charging:  "If  you  find  from  the  tes- 
timony submitted  to  you  that  the  company 
within  sixty  Anya  refused  to  pay,  or  denied  their 
liability,  and  such  denial  or  refusal  was  com- 
mnnlcated  to  the  plaintiff,  then  It  was  unneces- 
sary to  have  made  the  proctf  within  the  time." 
All^^  to  be  enor  because  there  was  no  evi- 
dence that  any  qfflca:  of  defendant  having  au- 
thority to  represent  it  bad  refused  to  pay  or 
denied  liability  of  defendant  within  60  days. 

Error  In  charging:  "If  you  believe  from  the 
testimony  that  proof  was  asked  after  the  ex- 
piration of  sixty  days,  and  without  any  express 
refusal  to  waive  any  right,  then  that  would 
be  a  waiver  of  the  production.  But  If  the  proof 
was  asked  accompanied  by  an  express  state- 
ment of  a  refusal  to  waive,  then  it  would  not  be 
a  walvOT."  Alleged  to  be  ^ror  because  there 
was  no  testimony  to  the  effect  that  tiiere  was 
any  demand  for  fnrther  proof,  unaccompanied 
by  an  express  statement  of  a  refusal  to  waive. 
Pnrthw,  because  the  contract  of  Insurance  pro- 
vided that  additional  proof  might  be  asked  or 
Interrogatories  submitted  without  being  a  waiv- 
er of  any  of  the  provisions  of  the  policy. 

Error  In  charging:  "Objections  to  proofs  of 
loss  are  waived  where  the  proofs  furnished  are 
retained  without  objection,  and  r^usal  of  pay- 
ment is  not  based  thereon."  It  Is  contended 
that  the  contrary  Is  good  law. 

Error  in  chai^ng:  "A  demand  by  an  insur- 
ance company  for  further  proof  Is  a  waiver  of 
the  rl^t  to  object  to  the  failure  of  the  Insured 


to  furnish  proof  of  loes  within  the  time  limited 
by  the  policy."  Alleged  to  be  error  because  the 
policy  provided  that  the  demand  by  the  com- 
pany for  further  protNf  should  not  be  a  waiver, 
and  the  court  should  have  so  Instructed  the 
jury. 

Error  In  charging:  "An  insurance  company 
that  has  exCTCised  the  right  given  it  by  the  pol- 
icy to  examine  under  oath  the  assured  as  tc 
matters  affecting  the  loss  cannot  afterwards 
claim  a  forfeiture  on  the  ground  that  the  exam- 
ination of  the  insured  had  not  furnished  proofs 
of  loss,  unless  the  request  to  examine  was  ac- 
companied by  the  declaration  that  they  waived 
none  of  their  rights."  Alleged  to  be  error  be- 
cause the  court  Igmnred  the  provisions  of  the 
policy  which  allow  a  demand  for  additional 
proof  without  the  same  bedng  a  waiver.  The 
provision  In  the  policy  to  this  effect  is  as  M- 
lows:  "The  iDsnred.  as  often  as  reqnlred,  shall 
exhibit  to  any  person  designated  by  this  CMn- 
pany  all  that  remains  of  any  juroperty  hraein 
described,  and  submit  to  examlnatitms  und^ 
oath  by  any  person  named  by  this  company, 
and  subscribe  the  same,  and,  as  otten  as  re- 
quired, shall  produce  for  examination  an  books 
of  account,  bills,  invoices,  and  other  vouchers, 
or  certified  oc^les  thereof,  if  originals  be  lost,  at 
8n<di  reascoiable  place  as  may  be  designated  by 
this  cwnpany  or  its  representative,  and  shall 
pmnlt  extracts  and  copies  thereof  to  be  made. 
This  company  shall  not  be  held  to  have  waived 
any  provision  or  condition  of  this  policy,  or  any 
forfdture  thereof,  by  any  requirement,  act, 
or  proceeding  on  its  part  relating  to  the  ap- 
praisal or  to  any  examination  herein  provided 
for;  and  the  loss  shall -not  become  payable  un- 
til sixty  days  after  the  notice,  ascertainm^t, 
eetlmate,  and  satisfactory  pnxtf  of  the  loss 
herein  reqnlred  have  been  recdved  by  this  com- 
pany, Indudlng  an  award  by  t^)pratser8  when 
appraisal  has  been  reqnlred." 

Error  In  charing:  "A  waiver  may  be  found 
on  slight  evidence.  Requhing  proof  may  be 
waived."  Alibied  to  be  oror  because  there 
was  no  evidence  of  waiver,  and  the  [deadlnga 
did  not  warrant  the  charge. 

Error  In  charging:  "Insurance  companies  w 
their  agents  are,  of  course,  presumed  to  know 
what  facts  and  circumstances  are  mateilat  to 
the  risk  offered  much  better  than  the  persons 
v,ho  are  applying  for  insurance;  and  if  they 
choose  to  accept  the  risk  without  inquir7,  and 
where  a  loss  occurs  it  appears  that  some  fact 
which  the  Insurance  company  may  regard  as 
material  to  tiie  risk  was  not  communicated  by 
the  insured,  this  Is  not  held  In  law  to  operate 
as  a  forfeiture  of  the  policy,  unless  It  also  ap- 
pears that  the  Insured  either  knew  at  the  time, 
or  ought  to  have  known,  that  such  facts  were 
Diaterlal."  Allied  to  be  error.  In  that  it  la 
the  duty  of  the  insured  to  represent  to  the  In- 
Btniukce  company  correctiy  the  risk,  and  to 
state  the  character  thereof.  Further,  In  view 
of  the  provision  of  the  policy  of  Insurance  on 
which  the  plaintiff  sued,  to  wit,  "This  entire 
policy,  unless  otherwise  provided  by  agreement 
indorsed  bweon  or  added  bento,  abaU^be  jM 
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tf  the  Into^st  of  the  Insured  be  other  than  un- 
conditional and  sole  ownership,  or  U  the  sub- 
ject of  intereet  be  a  hnJldhig  on  ground  not  own- 
ed by  the  Insured  in  fee  simple."  The  policy  fiir> 
ther  provided:  "This  i>oUcy  Is  made  and  accept- 
ed subject  to  the  foregoing  stipulations  and  con- 
ditions, together  with  sncb  other  proriBlons, 
agreements,  or  conditions  as  may  be  Indorsed 
hereon  or  added  hereto,  and  no  officer,  agent,  or 
other  representative  of  this  company  shall  hate 
power  to  waive  any  provision  or  condition  of 
this  policy,  exc^t  such  as  by  the  terms  of  this 
poUcy  may  be  the  subjectof  agreement  Indorsed 
hereon  or  added  hereto,  and  as  to  such  provi- 
sions and  condltloos  no  oCBcer,  agent,  or  r^re- 
Eentatlve  shall  have  such  power,  or  be  deemed 
or  held  to  have  waived  such  provisions  or  con- 
ditions, unless  snch  waiver,  If  any,  shall  be 
written  npon  or  attached  hereto,  nor  shall  any 
privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  clabned  by  the  in- 
sured unless  so  written  or  attached."  The  pro- 
visions of  said  policy  called  the  attention  of  the 
Insured  to  the  requirement  that  the  risk  should 
be  set  ont  in  the  policy,  and  the  nature  of  the 
risk;  and  the  true  law  Is  that,  if  there  was  a 
failure  to  represent  the  risk  properly  and  to 
have  It  set  out  In  the  policy,  the  policy  was 
void,  and  It  was  not  Incumbent  on  the  Insur- 
pDce  company  to  ask  every  question  that  was 
nraterial  to  the  risk.  Said  charge  ignored  the 
provision  In  the  contract  on  which  the  plaintiff 
sued,  as  above  stated.  It  further  was  error  In 
allowing  the  question  of  waiver  to  depend  upon 
the  knowledge  of  the  hiaored  ai  to  Oie  mate* 
riallty. 

Error  In  charing:  'Inasiutfch  as  the  Insur- 
ance companies,  when  applied  to  for  Insnr- 
ance,  have  the  right  to  make  the  fullest  and 
most  minute  Inquiries,  the  Insured  has  a  right 
to  assume.  If  no  such  Inquiries  are  made,  ei- 
ther that  the  Insurance  companies  or  their 
agents  are  fully  acquainted  with  all  the  facta 
material  to  the  risk,  or  that  they  do  not  re- 
gard such  facts  as  are  not  stated  as  material. 
If  the  Insurer  asks  no  Information,  and  the  In- 
sured makes  no  representations.  It  must  be 
presumed  that  the  Insurer  had,  in  person  or  by 
agent,  tn  such  a  case,  obtained  all  the  Infor- 
mation desired  to  take  the  risk  without  It  and 
tbe  Insured,  being  asked  no  questions,  has  a 
right  to  presume  that  nothing  on  the  risk  is 
desired  from  him.  If  it  Is  essential  for  an  un- 
derwriter to  know  by  what  title  the  Insured 
holds  the  property,  that  Inquiry  should  be 
made  at  tbe  time  of  issuing  the  policy,  and 
aot  deferred  until  a  loss  has  occurred.  If  the 
defendant  saw  fit  to  issue  the  policy  without 
bpeclflc  inquiries  of  the  plaintiff,  or  of  some 
one  making  the  application  for  her  for  the  in- 
surance, as  to  the  title  to  the  land,  and  with- 
out any  representation  by  tbe  plaintiff  on  this 
point,  it  was  tbe  company's  own  carelessness, 
and  It  cannot  void  the  policy  without  Inten- 
tional mlsr^resentatlon  or  concealment  on 
plaintiff's  part."  Alleged  to  be  error  because 
It  ignored  the  provisions  of  the  policy,  which 
made  exactly  the  owoslte  contract* 


Bmr  tn  chargliic:  "Under  the  statemeni 
that  she  Is  the  owner,  Insured  Is  only  bound 
to  show  such  Interest  mm  would  subject  her 
to  loss  If  no  Insurance."  Allied  to  be  error 
because  It  Ignores  the  provision  In  tbe  policy 
that  it  Is  void  If  the  Interest  of  the  insured 
be  other  than  nnconditlonal  and  sole  owner- 
ship, or  If  the  subject  of  Insurance  be  a  tnilM- 
Ing  on  ground  not  owned  by  the  Insured  In  fee 
simple,  unless  said  fact  be  Indorsed  In  writing 
on  the  policy. 

Error  in  charging:  "A  lessee  has  an  Insur- 
able Interest,  and  a  right  to  Insure  that  which 
belongs  to  him  or  her,  thoi%h  on  leaded 
gronnd."  It  is  contended  that  said  chaiige 
should  have  been  modified  to  the  effect  that 
such  was  the  law  unless  the  contract  of  Insnr- 
ance  provided  to  the  contrary.  Said  charge, 
without  modification  by  reference  to  the  con- 
tract of  insurance,  is  calculated  to  iwi^****!  the 
Jury. 

Error  In  charghig:  -TUa  entire  policy,  un- 
less otherwise  provided  by  agreement  Indors- 
ed hereon  or  added  hereto,  shall  be  void  If  tbe 
insured  now  has,  or  shall  hereafter  make  or 
procure,  any  other  contract  of  Insurance, 
whether  valid  or  not,  on  property  covered  In 
whole  or  In  part  by  this  policy,  or  If  the  sub- 
ject of  insurance  be  a  mannfactnring  estab- 
lishment, and  Is  to  be  operated  In  whole  or  in 
part  at  night,  later  than  ten  o'clock,  or  If  It 
ceases  to  be  operated  for  more  than  ten  con- 
secutive days,  or  If  the  hasard  be  Increased 
by  any  means  within  the  control  or  knowledge 
of  the  Insured,  or  If  mechanics  be  CTiployed 
In  the  bulldli%,  altering,  or  repairing  tbe  with- 
In-descrlbed  premises,  for  more  than  fifteen 
days  at  any  one  time,  or  tf  the  snbject  of  in- 
surance be  a  building  on  gronnd  not  owned  by 
the  Insured  In  fee  simple,  etc.  The  wboh 
must  be  taken  together.  If  the  Insurance  com- 
pany who  made  out  this  policy  (it  npon  a 
verbal  application  to  their  agoit)  had  desired 
to  know  what  Interest  It  was  they  were  in- 
suring, they  should  have  stated  It  in  that  part 
of  the  policy  pertaining  to  the  risk.  The  pro- 
vision herein  referred  to,  having  the  Indorse- 
ment on  the  policy  or  aimexed  to  the  policy, 
so  far  as  this  case  Is  concerned,  ^plles  only 
to  such  changes,  If  any,  as  might  arise  after 
the  policy  has  been  delivered  and  accepted.  In 
the  ownership  of  the  property,  or.  If  the  traild- 
Ing  stood  on  leased  ground,  the  ownership  at 
the  huDdlng.  It  does  not  apply  to  an  exist- 
ing state  or  condition  of  the  property  at  tbe 
time  the  policy  was  Issued.  It  looks  to  the 
future  for  protection  of  the  Insurer,  and  not 
to  the  present,  only  In  so  far  as  the  preceding 
portion  of  the  policy  Is  violated  by  misstate- 
ment or  concealment  of  facts  material  to  the 
risk."  Allied  to  be  error  because  It  made  tbe 
Jury  believe  that  it  was  the  duty  of  the  In- 
surance company,  irrespective  of  representa- 
tion, to  put  tbe  correct  statement  of  tbe  risk 
in  the  policy,  and  that  it  was  bound  to  pay  ff 
the  correct  statement  of  the  risk  was  not  in 
the  policy.  The  charge  was,  further,  error  In 
that  It  l«>Properl^,|^»i^|]^«ej^(3g^5ct  of 
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Insnnnce,  and  mftd«  tbe  proTlslon  a.pp'^y  to 
roch  changes  as  arose  after  the  policy  had 
been  delivered  and  accepted,  and  not  to  the  ex- 
isting condition  of  the  property  at  the  time  the 
policy  was  Issued.  The  court  should  have 
charged  the  contrary  as  the  law,— that  gald 
policy  applied  to  the  present  condition. 

Error  in  charging:  "If  the  Jury  believe  from 
the  evidence  that  the  valuation  [was]  placed 
upon  the  house  Insured  by  reason  only  of  th^ 
statement  thereof  of  plaintiff  or  her  agent, 
then  a  mere  statement  of  su<^  value,  or  even 
greater  amount  than  Its  real  worth,  would  not 
affect  the  right  of  plaintiff  to  recover,  notwith- 
standing such  statement,  unless  the  Jury  t>e' 
Ileve  that  snch  statement  of  value  by  plaintiff 
or  her  agent  was  made  fraudulently.  Nc» 
would  such  right  to  recover  be  affected  if  the 
Jury  beUeve  that  snch  statement  was  not  ac* 
cepted  as  true  value,  without  Inspection."  It 
Is  contended  that  the  contrary  is  law. 

Error  In  charging:  "Where  loss  occurs,  and 
the  company  refuses  to  pay  the  same  within 
sixty  days  after  demand  shall  have  been  made 
by  the  holder  of  the  policy  on  which  s^d  loss 
occurred,  It  shall  be  Uable  to  jny  the  holder 
of  said  policy,  in  addition  to  the  loss,  not 
more'  than  twenty-five  per  Cent,  on  the  lia- 
bility of  the  company  for  said  loss;  also,  all 
reasonable  attorney's  fees  lor  the  prosecution 
of  the  case  against  said  company:  provided, 
It  shall  be  made  to  appear  to  the  Jury  trying 
the  same  the  refusal  of  the  company  to  pay 
said  loss  was  in  bad  faith.  This  provision  of 
the  Code  as  to  the  attorney's  fees,  etc;,  does 
not  mean,  by  the  terms  'bad  faith,*  actions 
which  would  be  eqitivalent  to  actual  fraud, 
but  any  fraud,— any  frivolous  or  unfounded 
refusal  In  law  or  In  fact  to  comply  with  the 
requisition  of  the  polld^  holder  to  pay  accord- 
ing to  the  terms  of  his  contract  and  the  condi- 
tions Imposed  by  the  statute."  It  is  contend- 
ed that  the  court  should  have  charged  that, 
if  any  recovery  In  this  case  was  iiermltted. 
there  could  be  none  for  damages  or  attorney's 
fees,  as  there  was  no  bad  faith  In  tha  transac- 
tion. 

Error  in  charging:  "I  chai^  you  that  the 
plaintiff  cannot  recover,  If  anything,  more 
than  the  reasonable  value  of  the  bouse  at  the 
time  ot  the  loss.  She  can  only  recover  the 
proven  value  of  the  premises."  Alleged  to  be 
error  because  It  directed  the  Jury  to  give  a 
Terdlct  for  the  full  vdue  of  the  house  insured, 
while  the  total  loss  of  the  plaintiff  was  the 
market  value  of  the  house  Insured,  which 
would  have  had  to  be  removed  from  the  land 
on  which  It  stood.  The  uncontradicted  evi- 
dence of  the  plaintiff  was  that  she  did  not 
own  the  land,  and  therefore  the  loss  she  sus- 
tained would  have  been  determined  by  the 
condition  of  her  ownership. 

Error  In  failing  to  direct  a  verdict  for  the 
d^iendant  under  the  contract. 

Error  In  refusing  to  charge  the  following 
written  request  of  defendant:  "If  you  believe 
that  Geo.  Jones,  the  agent  of  the  Insured,  did 
not  807  to  Mr.  Symmea,  the  ageat  of  tha  In- 


surance company,  at  or  about  the  time  of  the 
Issuance  of  the  policy  of  lnsuranj:e,  that  the 
house  Insured  was  located  on  land  belonging 
to  a  party  other  than  the  Insured,  and  that 
the  insurance  company  had  no  notice  or  Infor- 
mation that  the  house  Insured  was  located  on 
land  other  th^n  plaintiff's  until  after  the  fire, 
yon  must  find  for  the  defendant"  "It  you 
believe  that,  at  or  about  the  time-  of  the  Issu- 
ance of  the  policy  of  Insurance  sued  on,  Geo. 
Jones,  agent  for  insured,  stated  to  Mr. 
Symmes,  agent  for  insurance  company,  that 
the  house  Insured  was  on  land  belonging  to 
another  than  Insured,  and  Mx.  Symmes  did 
not  hear  such  statement,  the  Insiu'ance  compa- 
ny could  not  be  bound  by  such  statements 
made  In  the  presence  of  Its  agents,  and  not 
heard  or  understood  by  him;  the  plaintiff 
could  not  recover  In  this  case."  "If  you  be- 
lieve that  at  the  time  of  taking  the  policy  sued 
on,  or  -at  any  time  before  the  Issuance  of  the 
policy,  it  was  not  communicated  to  the  Phenix 
Insurance  Company  or  Its  agents  that  the 
plaintiff  did  not  own  the  land  on  which  the 
house  described  In  the  policy  stood,  you  shall 
find  for  the  defendant  I  charge  you  that,  If 
yon  find  that  the  agents  for  the  Phenix  Insur- 
ance Company  did  not  deny  liability  before 
sixty  days  after  the  loss,  then  you  should  find 
for  the  defendant  as  the  plaintiff  did  not  sup- 
ply proofs  of  loss  within  sixty  days  after  the 
loss,  as  required  by  the  policy.  I  charge  you 
that  tbe  policy  Issued  to  the  plaintiff  contains 
the  contract  of  insurance,  and  her  acceptance 
of  the  policy  was  an  assent  to  its  conditions, 
and  that  constituted  the  agreement  between 
her  and  the  company.  I  charge  yon  that  this 
Is  a  case  in  which  the  plaintiff  can  recover  no 
damages  or  attorney's  fees,  since  no  bad  faith 
Is  shown.  I  further  charge  you  that  the 
plaintiff  cannot  recover  from  the  defendant 
the  value  of  any  improvements  or  additions 
made  to  said  house,  since  it  does  not  appear 
that  permission  to  make  the  same  was  granted 
by  tbe  owner  of  the  land.  Such  additions  In 
the  shape  of  rooms  belonged  to  the  owner  of 
the  land,  and  not  to  the  plaintiff.  I  further 
charge  you  that,  if  you  find  that  George 
Symmes  was  not  authorized  1^  the  defendant 
to  waive  proof  of  loss  or  deny  Uablll^,  you 
should  find  for  the  defendant  ^ce  It  is  ac- 
knowledged that  tbe  proofs  of  loss  were  not 
sent  In  sixty  days  to  the  ofRce  of  the  defend- 
ant In  Atlanta.  I  further  charge  "jou  that  the 
policy  of  insurance  and  none  of  Its  condi- 
tions could  be  waived  except  by  indorse- 
ments made  therecm  In  writing,  and  I  charge 
you  that  If  yon  find  tliat  Georgia  Searles  did 
not  own  the  land  on  which  the  insured  house 
stood,  you  must  find  for  the  defendant." 

Error  In  admitting,  over  objection  of  defend- 
ant the  following  telegram  Introduced  by 
plaintiff:  "Augusta,  Ga.,  Dec  22, 1893.  H.  C. 
Stockdell,  Atlanta,  Ga.:  Total  loss;  policy 
thirty-three  three  forty-flve.  George  Symmes 
&  Son.  Eeceived  in  Atlanta  Dec.  22,  1893." 
Defendant  objected  on  the  ground  that 
Symmee  &  Son  were  local  agentB,japd  coulcL 
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not  bind  the  company  or  adjust  the  claim. 
Stockdell  appeared  to  be  Hie  general  agent 
of  the  defendant 

Error  in  admitting,  orer  the  objection  of  de- 
fendant, letters  and  telegrams  introduced  for 
the  pmipose  of  showing  bad  faith.  Movant 
contends  that  all  the  letters  and  telegrams  In- 
troduced showed  no  bad  faith,  but  tended  to 
prejudice  the  Jury  agalust  the  defendant 
What  objection  was  made  to  this  erldence 
when  It  was  admitted  does  not  appear. 

Error  In  permitting  Georgia  Searlea.  ovct 
objection  of  defendant,  to  testify:  "I  went  and 
asked  Mr.  Symmes  what  the  company  was  go- 
bag  to  do  about  the  insurance,  and  be  told  ma 
that  he  would  write  and  see  what  they  were 
doing,  and  that  be  would  tell  me;  and  on  Sat- 
urday I  went  and  asked  blm  what  they  were 
doing,  and  be  then  said  they  refused  to  pay  it" 
The  objection  was  on  the  ground  that  Symmes 
was  a  local  agent,  and  had  no  autlv)rll7  to 
bind  defendant,  and  that,  if  there  was  any 
authority  to  the  effect  that  the  company 
would  not  pay,  it  must  be  In  writing,  as  the 
general  agent  lived  In  Atlanta,  and  Mr. 
Symmes  lived  In  Augusta. 

Error  In  allowing  the  plalntitT,  over  objec- 
tion of  defendant,  to  answer  the  following 
question:  "Did  you  know  at  the  time  this 
house  was  insured  that  the  company  would 
object  to  Insnring  a  house  on  leased  ground? 
Answer.  I  did  not  know  at  the  time  that  it 
would  not  permit  Insurance  on  leased  ground." 
The  objection  was  that  the  policy  is  a  contract, 
and  should  speak  for  itself,  and  plaintiff  could 
read  and  write,  And  had  the  policy  In  lier  pos- 
session. 

Because  the  court  erred  In  not  charging  the 
Jnry  that  the  demand  by  the  insurance  com- 
pany for  further  proof,  as  appears  from  the 
evidence  In  this  case,  constituted  no  waiver, 
as  tbe  contract  of  insurance  so  provided,  and 
the  evidence  disclosed  that  there  was  no  waiv- 
er of  the  right  to  object  to  the  fidlure  of  the 
insured  to  furnish  proofs  of  loss. 

Because  the  court  erred  In  not  charging  the 
Jnry  that,  under  the  evidence,  Mr.  Symmee 
had  no  authority  to  tell  Georgia  Searlea  that 
the  company  refused  to  pay  her  loss  within 
60  days,  and  therefore,  if  be  did  tell  her  that 
the  company  refused  to  pay  her  loss,  said 
statement  did  not  constitute  a  waiver  of  the 
right  to  object  to  the  proofs  of  loss  being  sub- 
mitted after  60  days  from  the  date  of  the  fire. 

Because  the  court  erred  In  failing  to  charge 
^he  Jury  that,  even  If  the  local  agent  of  the 
Pbenix  Insurance  Company  In  Augusta  iiad 
been  Informed  that  the  bouse  was  on  leased 
ground  at  the  time  of  the  issuance  of  the  pol- 
icy, nevertheless,  if  the  fact  that  the  house 
of  insured  was  on  leased  ground  was  not  stat- 
ed by  Indorsement  on  the  face  of  the  policy, 
the  plainUCT  could  not  recover,  since  the  local 
agent  of  the  Insurance  company  had  no  pow- 
er to  waive  any  of  the  condltionB  of  the  poli- 
cy, and  said  policy  provided  that  such  local 
agent  bad  no  power  to  waive  any  provision  or 
conditlra  thoreof  except  such  indorsement  be 


made.  Said  limitation  of  the  agent's  antbor 
Ity  was  contained  in  the  policy,  and  was  an  e» 
sentlal  part  of  the  case,  and  the  court  abould 
have  so  charged  the  Jury. 

Because  the  charge  failed  to  present  defend- 
ant's side  of  tbe  case. 

Glenn,  SUton  &  Phillips  and  Wm.  H.  Bar- 
rett Jr.,  f<M*  piaintUf  In  error.  Marodtoi  P. 
Foster,  for  defendant  In  error. 

P£A  OUBIAM.   Jodgment  trnnatO. 


om  os^  sm 

BOBWOBTH  T.  BUBimiB  BBAL-BBTATB 
A  IMFBOVBME&fT  Oa 
(Snpnnt  Oowt  of  Georgia.   Ang.  7,  1807.) 

llTTBRUXnjTOKT  IKJUROTIOH. 

Undn  the  facts  disdosed  by  die  reoord  la 
tUs  case,  the  trial  judge  erxed  in  not  granting  an 
mterlocutory  injunction. 
(Syllabus  by  Hw  ConrtJ 

Srror  from  aaperln  eonrt^  Snmter  ooanty; 
Z.  A.  UttlQjohn,  Judge. 

Action  by  Ma.  L.  H.  Bosworth  agalaat  die 
Sumter  Beal-Bitate  A  Improvement  Oompany. 
From  the  Jndgmoit,  rtefandant  brings  cnor. 
Reversed. 

J.  B.  D.  Shlpp,  J.  B.  PUsbuiy,'  Allen  ¥^s^t, 
3.  A.  Hixon,  and  M.  P.  Callaway,  for  plalntUC 
in  error.  J.  IS.  Lompkln,  Ah'  defendant  In 
«ror. 

FEB  OUBIAM.  Judgment  reversed. 


an  Qa.  on 

WORTHAH  V.  SIMS  et  aL 
(Snprone  Court  of  Georgia.  Ans.  6,  188TJ 
Nbw  Trial— Rbvikw  oh  Appbal. 
This  case  &Us  within  the  well-settled  role 
that  a  first  Eraot  of  a  new  trial  will  not  be  dw- 
torbed,  no  abuse  of  discretion  appearing, 
(Syilabus  by  the  Court) 

Error  from  court  of  Newnan;  A.  D. 
Freeman,  Judge. 

Action  between  William  H.  Wortbam  and 
Alfred  Sims  and  others.  From  an  otdex 
granting  a  new  trial,  Wvtham  brings  emsr. 
Affirmed. 

W.  L.  StaUIngt  and  Odando  McCleiid<»i,  for 
plaintiff  In  error.  W.  A.  Tomer,  tn  defend 
anta  In  emw. 

PHB  OUBIAM.   Judgment  afilnned. 


(UB  Ga.  EH) 

JONBS  V.  LAVBENGD. 
(Supreme  Court  of  Georgia.    Aug.  5,  1897.) 

Appbal— Rbvibw— OsncnoKs  Waivbd. 
LTlie  eridenee,  tbooiJi  oonfiieting,  wamnted 
the  verdict. 

2.  Tbia  court  will  not  pass  upon  qoeatiOBi 
made  in  the  record,  but  uot  argued  or  indated 
upon  here  by  brief  or  otberwisb 

(Syllabus  by  the  Court) 
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Btror  from  superior  coart.  Walker  connty; 

W.  M.  Wenry,  Jndge. 

Action  between  B.  E.  Jonm  and  T.  B.  Law- 
rence, rrom  the  Judgment,  Josee  brings  er^ 
ror.  Afflnned. 

Copdand  &  Jackson,  for  plaintiff  In  error. 
Jas.  P.  Shattnclc,  for  defendant  In  error. 

PBS  (;!Hi^TAM-   Judgment  afDrmadt 


(m  o*.  Rf) 

McDOWBfix  T.  McDowell. 

(Sapreme  Coart  of  Georgia.    Joly  27,  1897.) 
Appeal— Retisw. 

Tbm  mu  DO  abuse  of  discretion  in  the 
present  ease.   The  Jndgment  of  the  court  Is  ae- 
cordinglr  afflrnied. 
(SyUabna  by  the  Conrti 

Error  from  snperlor  court,  Fulton  connty: 
J.  BL  Lumpkin,  Judge. 

Action  between  Lola  B.  McDowell  and 
Thomas  McDowell  From  the  Judgment, 
Thomas  McDowell  brings  error.  Afflnned. 

Reed  &  Hartsfleld,  for  plaintiff  In  error.  Ar^ 
Bold  &  Arnold,  for  defendant  In  error. 

PIBB  CURIAM.   Jodgmokt  sIBrnwd. 


(US  ChL  no 

SMITH  T.  WALKER. 
(Bnpreme  Court  of  Georgia.    Jaly  27,  1697.) 
AppBAt,— Rbvibw— BEFcaAL  or  New  Triau 
The  charge  of  the  court,  in  bo  far  as  ex- 
cepted to,  was  not  erroneous.     There  are  no 
tach  assignments  of  error  xipon  the  other  rul- 
ings of  the  court  which  are  complained  of  bb  will 
enable  this  court  to  condder  the  same;  and, 
there  being  snffldent  eridence  to  Bupport  the  ver- 
(Hct,  the  discretion  of  the  trial  judge'  in  refuidng 
a  new  trial  will  not  be  controlled. 
(Srllsbas  br  the  Court) 

Error  from  superior  court,  Baldwin  connt7; 
John  G.  Hart,  Judge. 

ActlQn  between  Clara  B.  Walker  and  Hattle 
C  Smltb.  From  the  judgment,  Hattle  Smith 
brings  error.  Affirmed. 

Crawford  St  Crawford,  tot  plaintiff  In  enor. 
Whitfield,  Allen  &  Moore,  for  defendant  In 

error. 

PBR  CURIAM.    Judgment  affirmed 


an  Os.  6B8) 

SOUTHERN  RY.  CO.  t.  HIGGINS. 
(Supreme  Court  of  Georgia.   July  28,  1897.) 
Appeai>-Gkai4T  or  Nmw  Trial— Rbtibw, 
TUs  bring  the  flist  grant  of  a  new  trial,  flie 
Jndgtoent  below  wUI  not  be  disturbed  this 
court;  for,  although  the  new  trial  was  granted 
npon  a  Bpecial  eround,  it  does  not  afflrmatiTely 
appear  that  the  law  and  the  tacts  uecesBarUy  re* 
qiured  the  verdict  which  the  Jury  rendered.  CSt. 
Code  I  6686:  Johnson  t.  Ralhnad  Co.  (dedded 
at  this  term)  27  S.  B.  681. 
(SrllaboB  by  the  Court) 

Brror  fkom  dty  court  of  HAooi;  John  P. 
Boss,  Judge. 
27aB.-fiO 


Action  betweoi  Edward  T.  HIgglns  and  tha 
Southern  Railway  Company.  From  an  order 
granting  a  new  trial  the  railway  companr 
brings  emr.  Affirmed. 

HIU,  Harris  &  Birch,  for  plaintiff  In  error, 
Preston,  Jordan  &  Ayer,  for  defendant  In  &rrt>r. 

PBR  CURIAM.   Judgment  affirmed. 


(99  Oa.  779) 

TREADWELL  t.  STATE. 

(Supreme  Court  of  Oeor^    Dec  17,  1896.) 

Salbb — Fraud  op  Bdtbb— Faue  Statehbntb  to 
cohhbrcial  aoenci. 

1.  Thousb  a  merchant  makes  to  a  commerdal 
agencT  a  statement  in  some  respects  false,  to  be 
nsed  m  glTing  blm  a  rating,  wmch  he  knows  is 
Intended  to  be  need  by  others  as  a  baris  for  deter- 
mining whether  or  not  credit  will  be  extended 
to  him,  yet,  where  no  credit  is  actual^  extended 
until  after  the  lapse  of  a  considerable  period, 
smdL  for  instance,  bb  60  days,  the  person  ex- 
tending the  credit  and  parting  with  the  posses- 
sion of  his  goods  In  pursuance  thereof  cannot 
assume  titat  the'  statement  is  stIU  operatlTe,  un- 
less the  person  credited  expressly  reaffirms  the 
truth  of  the  statnnent  or  at  least  knows  or  has 
reason  for  believing  that  he  Is  obtaining  the 
credit  on  the  faith  of  the  representations  made 
In  the  statement,  and  by  remaining  silent  i^s- 
leads  the  other  party. 

2.  Under  the  evidence  disclosed  by  the  record, 
this  case,  upon  its  substantial  merito,  is  disposed 
of  by  the  mliug  above  announced,  and  therefore 
it  1b  unnecessary  to  deal  spedfically  with  the 
Tarioufl  questions  presented  m  the  motion  tor  a 
new  trial  and  bill  of  exceptions. 

(Syllabus  by  the  Court) 

Error  from  criminal  court,'  Atlanta  connty; 
J.  D.  Berry,  Judge. 

E.  W.  Treadwell  waa  convicted  of  being  a 
common  cheat  and  swindler,  and  he  brings 
error.  Bercaraed. 

M.  Foote  and  Watklna  ft  Dean,  for  jdalntut 
In  errcar.   Jaa.  F.  077^  for  the  Statew 

ATKINSON,  J.  The  defendant  was  Indicted 
for  flie  offense  of  being  a  common  cheat  and 
swindler.  It  was  alleged  that  ui>on  a  day 
named  he  had  procnred  B.  G.  Dnn  A  Co.,  who 
were  engaged  In  the  conduct  of  a  commercial 
agency,  to  make  certain  reports  concerning  bla 
bualneas  connecttma  and  mercantile  responsi- 
bility, that  such  repwta  were  false,  and  tiiat 
upon  the  faltii  and  credit  of  audi  r^rt  he 
fraudulently  induced  the  prosecutor  to  extend 
to  him  a  credit,  and  by  the  means  aforesaid 
baudolently  obtained  possession  and  contnd 
of  the  personal  goods  of  the  prosecutor.  Upon 
the  trial  he  was  conyicted.  He  mored  for  a 
new  trial  upon  the  general  grounds,  and  upm 
certain  specUted  grounds,  wbi<3i,  tinder  Om 
view  we  ta.'ke  of  this  case.  It  will  not  be  neces- 
sary for  us  to  consider,  and.  hla  motl<Hi  belof 
oToTuled,  he  excepted. 

The  evidence  Introduced  for  the  proeecntlon 
was.  In  substance,  as  foDows:  Oharies  D. 
Brady,  sworn  for  the  state,  testified:  On  No- 
vember  4,  1S95,  by  Instmctlai  of  B.  G.  Dun 
ft  Co.,  he  went  out  to  see  the  firm  of  Honis 
ft  Treadw^.  He  met  at  the  store^B.  JT^ 
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Tteadwell,  tb»  defendant  In  thla  case,  and 

told  him  that  he  was  with  the  firm  of  R.  O. 
Dun  &  Co.,  a  credit  agency,  that  he  had  In- 
quiries concerning  them,  and  that  he  wanted 
a  report  from  him  aa  to  the  commercial  stand- 
ing of  his  firm,  whereupon  Treadwell  made  a 
r^rt,  which  Is  hereinafter  set  out  That  he 
wrote  this  paper  while  standing  In  the  de- 
fendant's presence,  and  at  the  time  told  him 
that  it  would  be  the  report  of  Dun  &  Co.  as 
to  his  commercial  standing.  Afterwards  he 
took  this  memorandum  and  went  back  to  the 
place  of  business  of  his  firm,  and  wrote  out 
the  report,  which  his  firm  has  on  record,  as 
to  the  commercial  standing  of  the  firm  of 
Morris  &  Treadwell.  He  was  not  Instructed 
hj  the  defendant  to  make  this  report  to  any 
one.  No  one  was  referred  to  him  for  the  re- 
port He  did  not  go  to  Langston  &  Wood- 
son, or  to  Mr.  Woodson,  the  prosecutor  In  this 
case.  That  he  made  up  this  report  hy  the  repre- 
sentations made  him  by  the  defendant,  up  to  the 
words:  '^t  is  learned."  PoIlowlDg  the  words 
"It  is  learned,"  be  testified  that  he  got  Informa- 
tion elsewhere,  and  also  after  making  Inqniries 
of  others.  That  for  the  past  foor  months  he 
had  been  In  the  city  of  Baltimore,  In  the  em- 
ploy of  B.  Q.  Dun  &  Co.  That  the  report 
submitted  to  him  Is  the  report  he  made  out 
from  what  was  told  him  by  the  defendant, 
and  also  from  what  Information  he  gathered 
by  reas<m  of  Inquiries  made  from  others.  W. 
D.  Brady,  sworn  for  the  state,  testified:  "I 
am  the  superintendent  of  the  R.  O.  Dun 
Agency  In  the  dty  of  Atlanta,  and  Langston 
A  Woodson  are  contrlbntors  and  members  of 
our  association,  which  membership  entitled 
them  to  reports  when  they  apply  for  same,  the 
agency  being  for  the  purpose  of  furnishing  in- 
formation as  to  commercial  and  financial  stand- 
ing of  different  parties.  I  did  not  get  the  re- 
port in  this  prosecution  from  the  defendant 
He  did  not  Instruct  me  to  make  the  r^rt  for 
him.  No  one  was  referred  to  me  by  b]m  for 
this  repwt"  J.  J:  Barnes,  sworn  for  the  state, 
testified:  "I  am  sherlft  of  Fulton  county,  and 
dnrli^  the  month  of  Bfarch  sold  the  stock  of 
goods,  horse,  and  w^on  of  Morris  &  Tread- 
well,  at  628  Marietta  street;  same  nnder  fore 
closure  sale;  mortgage  personalty;  Mrs.  Tread- 
well  T.  Morris  &  Treadwell:  price  realized, 
$66fi.  I  did  not  sell  the  books  and  accounts, 
aa  they  were  not  Included  hi  the  mortgage,  and 
there  was  no  foreclosure  as  to  that,  and  turn- 
ed over  the  money  to  Mr.  Mord  Foote,  Jr.,  aa 
the  attorn^  of  Mrs.  M.  C.  Treadwell."  W. 
D.  Woodson,  sworn  for  the  state,  testified: 
"I  am  the  credit  man  of  Langston  &  Woodson, 
and  up  to  January,  1896,  had  sold  the  firm  of 
Morris  ft  Treadwell  Bereral  Mils,  amounting 
to  about  f4  each;  same  sold  on  credit;  regu- 
lar terms.  On  November  4,  1895,  Morris  & 
Treadwell  applied,  through  onr  city  salesman, 
for  an  enlarged  extension  of  credit  Before 
passing  on  the  same,  and  In  order  to  ascertain 
same,  November  4,  1895,  I  applied  to  Dun  A 
Go.  Agoicy,  in  writing,  for  a  r^rart  aa  to  the 
commercial  itandlns  of  Horria  ft  TreadwaO. 


I  was  not  referred  to  Dun  Agency  try  the  de- 
fendant herein.  I  did  not  ask  him  as  to  the 
standing  of  his  firm.  He  made  no  r^Kirt  to 
me,  did  not  refer  me  to  any  one,  and  I  had 
never  seen  defendant  or  his  partno:.  I  got 
from  Dun  ft  Go.  on  November  4,  1895,  a  re- 
port as  to  the  comm^al  standing  of  Morris 
ft  TreadweU.  This  la  the  report  [Hereinaft- 
er set  out]  Based  on  tUs  report,  I  gave  Mor^ 
ris  ft  TreadweU  a  line  of  credit,  and  sent  them 
goods  on  the  dates  as  foBowa:  January  7th, 
10th,  and  30th;  February  8d,  16th,  and  21st 
Same  sent  out  In  January  and  February,  1886. 
And  the  goods  amounted  to  (137.65,  none  of 
which  have  been  paid  for.  Account  has  not 
been  placed  in  suit  I  based  the  line  of  credit 
on  this  entire  report  I  went  out  after  the 
foreclosure  of  the  mortgage  and  saw  Tread- 
well, and,  presenting  my  account,  asked  him 
for  payment,  or  to  have  It  secured.  He  re- 
fused either  payment  or  security,  at  any  sat- 
isfaction whatev^." 

The  following  la  a  coe^^  of  the  memorandum 
made  by  Charles  D.  Brady  In  tbe  pr^oeiioe  of 
the  accused: 

Stock  abOBt   91.200 

Accooats   600 

Cash   

Sl,800 

Insnranoe   $000 

Uabilities  O.  K   300 

$1,500 

Stocks  and  bonds 

Morris  has  no  interest  He  stays  aMttnd  some, 
but  has  nothing  in  the  badness. 

11/4/06. 

The  statement  made  by  R.  Q.  Dun  &  Go.  to 
Langston  ft  Woodson,  dated  Novemt)er  4, 1885. 
was  as  follows: 

"Assets:  Stock  of  mdse.  on  band,  $1,200; 
good  accounts,  $600;  total,  $1,800.  Liabilities: 
Owe  for  mdse.,  not  due,  $300.  Surplus  In 
business  and  net  ^rth,  $1,500.  It  appears 
that  Morris  Is  practically  an  employe  of  Tread- 
weU. He  was  formeriy  hi  the  retail  grocery 
business  at  R<Hne,  Oa.,  and  has  some  expe- 
rience. Treadwell  was  also  a  resident  of 
Bmae,  Ga.,  where  be  was  ^ployed  as  molder 
prlCH'  to  coming  to  Atlanta.  Started  this  faosl- 
uess  in  Feby.  of  this  year.  It  Is  learned  they 
have  been  buying  from  several  houses  in  a 
snuUl  way,  and  are  r^Ktrted  reasonably 
prompt  In  meeting  oUigations.  Tbey  are  not 
considered  very  capable  boslnesB  men.  Lim- 
ited credit.  If  any,  amsklaEed  advliaUe;  Bate, 

L." 

It  was  shown  that  at  the  time  the  state- 
ment was  made,  B.  W.  TreadweU  and  Eaia  L 
Morris  had  outstanding  an  Indebtedness  repre- 
sented In  a  dueblll  drawn  by  them  February 
9,  1895,  In  favOT  of  Mrs.  Martha  C  TreadweU, 
for  $875,  secured  by  a  mortgage  up<m  their 
stock  of  goods,  delivery  wagon,  and  borse. 
which  mortgage  was  recorded  on  Mardi  2, 
1896.  There  is  other  erldHioe  In  tbe  record, 
SQbmJttod  on  behalf  of  the  defendaat,  denying 
tlie  making  of  the  atatementand  contwUcfr 
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lug  In  other  points  the  testimony  deduced  by 
tbe  state;  but,  as  the  jmy  found  agaliist  him, 
m  dealing  wltib  the  goeatton  as  to  whettnr  the 
Todlct  was  omtnuT  to  law  we  irill  leare  oat 
of  consMeratkni  that  teatimony,  and  examine 
the  ease  tattrtUT  In  tbe  light  of  the  testimony 
IntiDdiued  by  tbe  state. 

1.  Tbe  statute  under  which  this  defendant 
was  indicted  provides;  "If  any  persm  by  false 
representation  ct  Us  own  respectability, 
wealth,  or  mercantile  correspondence  and  con- 
nections, Shan  obtain  a  credit  and  tiiereby  de> 
frand  any  parsm  or  poaons  of  any  mon^, 
goods,  chattels,  or  any  other  raloable  thing, 
or  If  any  person  shall  cause  or  procure  others 
to  report  falsely  ot  his  honesty,  re«pectabillty, 
wealth  or  mocantfle  character,  and  by  thus 
InqKMng  upon  the  crednUty  of  any  person  or 
pttsons,  aball  obtain  «  credit,  and  thereby 
fnuidalenfly  get  Into  possession  of  goods, 
wares  or  merchandise,  or  any  other  valuable 
thing  or  things,  such  person,  so  offending, 
shall  be  deemed  a  cheat  and  swindler,"  etc 
Code,  S  4587.  TbB  Indictment  In  the  preewt 
case  is  framed  under  the  words  of  the  statute, 
"thall  cause  or  procure  othars  to  report  falsely 
of  his  honesty,  respectability,  wealth  or  mer- 
cantile charactK,  and  by  thus  Imposing  upon 
tiie  credulity  of  any  person  or  persons,  shall 
obtain  a  credit."  WbOe  the  testimony  is  by 
no  means  clear  as  to  that  point,  for  the  pur. 
poses  of  this  discussion  we  win  assume  that 
the  accused  did  cause  and  procure  the  Dun 
Oommerclal  Agency  to  r^resent  falsely  his 
respectability,  wealth,  and  mercantile  charac- 
ter. To  procure  such  a  report  to  be  made  Is 
not,  alone,  criminal.  According  to  the  lan- 
guage of  the  statute,  that  act  must  be  sup* 
plemented  by  evidence  that  the  accused, 
through  the  Instrumentality  of  such  report, 
himself  overreached  and  Imposed  upon  tbe 
credulity  of  the  person  who  extended  to  him 
the  credit.  In  order  to  charge  him  with  Im- 
position by  such  means,  it  must  be  shown  that 
such  report  was  employed  by  him  as  an  active 
Instrumentality  In  bringing  about  the  imposi- 
tion, and  this  necessarily  involves  proof  that 
he  knew  at  the  time  the  credit  was  extended 
to  him  that  it  was  being  done  upon  the  faith 
and  strength  of  such  report  While  the  evi- 
dence discloses  that  these  reports  were  issued 
for  a  general  purpose,  and  with  a  view  of  giv- 
ing to  the  pubUe,  'or  to  any  person  who  chan- 
ced to  be  clients  of  the  mercantile  agency.  In- 
formation touching  the  flnandal  standing  of 
different  persons  In  the  community,  and  that 
such  reports  are  ordinarily  employed  by  per- 
sons engaged  In  the  mercantile  business  for 
the  purpose  of  determining  to  what  extent 
other  persons  are  entitled  to  credit,  there  is  no 
evidence  in  the  record  that  at  the  time  of  this 
particular  transaction  tbe  accused  knew  or 
suspected  that  the  credit  was  being  extended 
to  him  upon  the  faith  and  strength  of  his 
commercial  rating  thus  established.  He  Is 
presumed,  In  the  first  Instance,  to  be  Innocent 
of  fraudulent  Intent;  and  while  It  may  be 
true,  and  Is  true  under  tlie  evidence  In  the 


present  case,  that  ttie  credit  was  xefllly  ex- 
tended  to  him  upon  the  faith  and  strength  of 
this  report,  there  Is  no  evidence  that  he  re- 
ferred to  this  report  In  <ader  to  induce  the 
credit,  or  that  the  prosecutor  was  mduced  by 
Mm  to  part  with  his  goods  upon  the  faith  and 
strength  of  this  false  token.  Had  the  atten- 
tion of  the  accnsed  bem  called  to  this  report 
by  the  seller,  and  he  had  tliemipmi  affirmed 
tike  report,  and  thus  frandnlently  obtahied 
goods,  the  impoeltton  ^acticed  might  properly 
have  been  referred  to  It;  w  If  the  repmt  had 
been  made  contemporaneonsly  with  the  credit, 
and  with  the  knoiriedge  upon  the  part  of  the 
accused  tliat  the  aeSJer  of  the  goods  had  re< 
f  erred  to  the  person  making  the  report  tar  in- 
fbnnatlon.  It  mlglit  hare  been  sufficient.  But 
aftor  the  lapse  of  60  days*  time,  in  ytew  of  the 
duuiges  which  are  constantly  occurring  In  the 
mercantile  standing  of  parties,  it  would  be 
manifestly  unjust  to  b3Q>ute  to  the  accused  a 
criminal  design,  at  the  time  he  made  the  re- 
port, to  overreach  and  inquse  upon  every  per- 
son who  might  thereafter  extend  to  him  a 
credit  It  Is  barely  possible  ttiat  the  ateused 
may  have  bad  a  criminal  design,  bnt  to  place 
upon  this  statote  the  broad  omstruction  con- 
tended for  by  the  stete  would  practically  turn 
the  criminal  courts  into  machines  for  the  col- 
lection of  debts,  rathor  than  for  the  punish- 
ment of  those  persons  who  willfully  vl(date  a 
puldic  law. 

2.  We  are  fully  persuaded  that  the  verdict 
was  unsupported  by  the  evidence,  and  that  the 
conviction  was  contrary  to  law,  and  a  new 
trial  Is  accordingly  ordered.  Judgment  re- 
versed. 


(100  an.  zm 
HUNNioxrrr  v.  pbrot. 

(Saprame  Ckiurt  of  Georgia.    Jan.  21,  18D7.) 
Plbadinos  AMD  JoneMsiTT— PaoinssoRT  Noras— 

SXJRBTIES— NOTIOS  0¥  PROTBrP— EXTSK- 

sioN— LA.CHE8  or  Cbbditor. 

1.  A  plaintiff  cannot  recover  an  amount  larger 
than  Is  claimed  in  Us  declaration,  althou^  the 
evidence  riiows  that  a  large  amonnt  li  doe.  (a) 
In  Uie  weseDt  case,  directioi  Is  given  that  the 
excess  In  the  amoont  of  the  veralct  be  written 
off. 

2.  A  soretr  on  a  promissory  note,  although  the 
note  be  payable  at  a  bank,  is  not  entitled  to  no- 
tice of  the  nonpayment  thereof,  or  of  the  protest 
of  the  same  for  nonpayment. 

3.  The  evidence  does  not  snstidn  die  defend- 
ants pleas  as  to  the  extension  of  tbe  time  of 
payment  for  a  eonsidention,  or  as  to  tbe  Cailare 
of  the  plalntifF  to  enforce  the  lien  againat  tbe 
prindipal  debtor. 

(Syllabus  by  the  CJourt) 

Blrror  from  dty  court  at  Atlanta;  J. 
Berry,  Judge. 

Action  by  Charies  P.  Perot  against  J.  A.  Hun- 
nicntt  and  otben.  There  was  a  lodgment  for 
plaintiff,  and  defendant  Hunnlcott  brings  error. 
Affirmed. 

Tbe  ftdlowlng  Is  tbe  official  report: 
Oiarles  P.  Perot  brought  suit  upon  a  promis- 
sory note  for  $5,2&4.33  wlo^paU  wlth^iMenai 
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from  date  at  S  per  cent.,  dated  November  0, 
18»1,  due  May  9,  1883,  payable  to  the  Equita- 
ble Engineering  &  Construction  Company  or 
order,  and  signed  by  the  Athens  Railway  Com- 
pany, John  T.  Voss,  E.  O.  Harris,  and  J.  A. 
Hunnlcutt.  It  stated  that  this  was  one  of  three 
notes  of  like  tenor  and  efFect,  and  was  Indorsed 
by  the  payee.  It  bore  a  credit  of  $500  cash 
paid  March  8,  189i,  and  the  suit  was  for 
$4,781.33  principal,  besides  interest,  and  waa 
filed  on  the  8th  of  June,  1894.  None  of  the 
defendants  filed  any  plea,  except  Hunnlcutt. 
The  issues  of  fact  by  his  plea  were  tried  by  the 
fudge  without  a  Jury,  and  be  rendered  judg- 
ment In  faror  of  the  plaintiff  for  $9,291.33  prin- 
cipal and  $1,S10.67  interest  to  date  of  judg- 
ment Hmmicutt'B  motion  for  new  trial  was 
overmled,  and  he  excepted.  The  motion  al- 
leges: (1)  That  the  verdict  la  contrary  to  law 
and  evidence.  (2)  That  the  court  erred  In  not 
granting  a  nonsuit  on  motion.  ^  Error  In 
entering  Judgment  for  $5,294.33  principal,  when 
the  principal  sum  sued  for  is  $500  less  than  that 
amount  (4)  Error  In  entering  Judgment  against 
movant  as  principal  or  maker  of  the  note,  when 
the  evidence  showed  that  he  was  only  surety, 
and  that  the  original  payee  had  notice  of  the 
suretTsfalp  at  the  time  the  note  was  signed;  and 
movant  as  far  as  said  original  payee  was  con- 
cerned, was  entitled  to  notice  of  protest  (6) 
Error  In  altering  Judgment  against  movant 
for  an  amount  in  excess  of  the  Interest  claim* 
ed  In  the  note  by  plaintiff,  to  wit  $2,200  and 
interest  less  a  credit  of  $500;  the  evidence 
showing  that,  as  to  t^e  original  payee,  defend- 
ant was  released  of  all  liability  on  account  of 
the  failure  of  the  payee  to  enforce  its  lien,  for 
material  furnished,  against  the  Athens  Rail- 
way Company.  (6)  Error  In  not  admitting  the 
evidence  of  movant  that  he  Informed  Ge(»rge 
Thomas,  attorney  for  the  payee,  that  he  was 
surety  only  on  the  note,  that  Thomas  Is  now 
dead,  that  he  was  his  attorney  also,  and  knew 
that  he  was  only  surety  on  the  note  at  the  time 
he  signed  It  (7)  Error  In  admitting  the  note 
In  evidence,  for  the  reason  that  the  suit  was  In- 
stituted and  proceeding  against  the  Athens  Rail- 
road Company  and  others,  when  the  note  was 
executed  by  the  Athens  Railway  Company  and 
others.  (It  does  not  appear  that  any  objection 
was  made  to  the  note  when  Introduced.)  The 
testimony  of  the  defendant  was,  In  brl^,  as 
follows:  Plaintiff  had  admitted  that  he  had 
only  $2,200  Interest  In  the  note,  and  of  that 
sum  $500  had  been  paid  to  his  attorney.  De- 
fendant signed  the  note  at  the  request  of  the 
parties  thereto.  He  had  no  Interest  in  the  con- 
sideration of  it  By  an  omission  "security" 
was  left  off  after  his  name.  He  was  only  sure- 
ty on  the  note.  The  consideration  was  the  ma- 
terial used  in  the  construction  of  theAthens  Rail- 
way Company.  He  owned  no  stock  or  bonds 
In  that  company,  and  had  no  interest  in  the 
Athens  Street-Railway  Company  when  he  sign- 
ed the  note.  .The  payee  is  a  nonresident.  He 
thought  the  equipments  would  pay  the  debt 
and  that  was  why  he  signed  the  note.  The 
propertr  ot  tbs  Athens  Railway  ConqMuiy  waa 


worth  the  debt,  and  the  road  was  worth  the 
debt  at  the  time  this  note  was  taken.  The 
other  makers  were  good  when  the  note  fell  due. 
The  first  time  he  erex  had  notice  of  plaintiff 
owning  the  note  was  atta  It  waa  iae.  The 
$600  be  had  paid  was  after  it  was  doe^  and  it 
was  paid  to  plaintiff's  attorney.  Defendant's 
attorney,  Ge<»^  Tbomaa,  was  absent  in  Ku 
rope,  and  he  paid  the  $500  without  consulting 
with  him,  and  In  Ignorance  ot  his  legal  rights. 
He  never  waived  protest  on  this  note.  He  was 
indorser  upon  It  He  admitted  his  slgnatore  to 
the  14  letters  from  himself  to  pialntUTe  attor- 
ney aftrawards  put  In  evidence.  He  notUled 
Voss  and  Harrla  that  he  was  surety  oa  it  He 
did  not  know  whom  be  told.  nftreeoitiDK  the 
payee,  that  be  waa  security,  exc^t  Tbomas. 
Did  not  know  that  the  payee  bad  released  Us 
Hen  for  material  In  equ^ping  the  railway  on  ac- 
count of  Its  confidence  In  him.  He  bad  no 
mortgage  on  the  railway.  Harris  and  Voss 
were  good  wbea  the  note  matured.  They  said 
so,  and  be  had  every  reason  to  beUere  It  Yoes 
owned  a  railroad,  and  had  a  house  and  lot  in 
Uacon  at  that  time.  The  parties  representing 
plaintiff  knew  he  left  "surety"  off  his  name 
on  the  note  by  mistake.  The  railroad  waa 
sold  after  the  note  was  given,  and  brou^t 
$20,000.  The  reason  why  he  wrote  tor  time 
was  that  times  wm  hard.  He  had  not  been 
disposing  of  his  property  since  this  suit  bat  was 
unf(»1unate  and  had  lost  money.  Does  not 
know  when  he  asked  plaintiff's  attomey  to  pro- 
ceed to  collect  the  numey,  nor  that  he  wrote 
plaintiff  or  the  payee  at  aD.  llie  savings  bank, 
and  not  his  bank  (the  University  Bank),  had  a 
mortgage  for  material  furnished  on  this  rail- 
road by  the  constroction  company.  Thomas 
was  attomey  for  the  payee,  and  knew  that  be 
signed  the  note  as  accommodation  indorser.  He 
never  got  a  dollar  from  the  Athens  Railway 
Company.  Some  time  before  this  trial  be  had 
given  notice  to  the  principals  named  hi  the  note 
of  his  intention  to  plead  suretyship.  There 
waa  testimony  by  plaintiff  that  he  obtained  the 
note  on  July  14, 18^  when  he  loaned  the  payee 
$2,200  on  the  security  of  the  note^  which  was 
to  bear  interest  from  that  date,  and  no  part  of 
said  Indebtedness  has  been  paid,  and  that  he 
had  no  notice  of  any  defense  by  Hmmlcutt  at 
the  time  he  took  the  note.  A  nomber  ot  let- 
ten  referred  to,  from  defendant  to  plalntUTs 
attomey,  were  put  In  evidence,  bearing  various 
dates  from  May  26, 1868,  to  April  20, 1894.  ask- 
ing for  Indulgence,  expressing  thanks  tor  Indul- 
gence extended,  and  promising  payment  of  the 
note,  without  giving  any  Intimation  of  any  of 
the  defenses  set  up  by  the  pleas,  the  material 
substance  of  which  is  Indicated  by  the  forego- 
ing statement  ot  the  teBttanonr. 

Luu^Ein  &  Burnett.  T.  J.  lUpta^,  and  Huii- 
son  &  Peevlea,  toe  plataitUf  In  ecror.  Bnrtoo 
Smltli  and  Shq^ard  Biyan^  for  defendant  in  er 
ror. 

PER  CURIAM.  Jodgment  ifflrmwl,  with  di- 
rectlong. 
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<ioo  a«.  Ill}  ■ 

CHAPMAN  T.  STATS. 
{Sapreme  Oonrt  of  Georgia.   Jan.  2U  1887.) 

laToz[oi.Tino  Liquors— Illboai.  8u,b— ICbdioiiu. 
Preparations. 

1.  A  medicinal  ^paiation  capable  of  being 
used  as  a  bererace,  and  which  containa  SDch  a 
percentage  of  alcohol  as  that,  if  drnnk  to  excess, 
It  will  produce  intoxication,  is  within  the  mean- 
ing of  an  act  which  prohlDits  the  sale  of  "spir- 
ituoua.  malt  or  intoxicating  llqaors"  without  tak- 
ing oat  a  speclBed  license;  and  this  ia  troe  evoi 
du>ti|^  the  same  may  contain  certain  otbex  con- 
•tltnmts  which,  either  sei>aratel7  or  in  conjnuc- 
tloii  with  alcohol,  possess  nsefol  medicinal  pn^ 
crties. 

2.  The  sale  of  sodi  a  preparation  witliovt  the 
prescribed  license  is  nnlawfol,  whetha-  the  Ten- 
dor  In  making  tlie  sale  intended  fltat  tt  sboold 
be  used  as  a  medidne  or  otherwise  and  without 
reference  to  the  pnrpose  for  whidi  It  was  bought 
by  the  purdiaser. 

&  The  verdict  was  sopportcd  bj  Ot  trldcnoib 
and  no  error  of  law  was  committed. 
(Syllabus  hy  the  Court) 

Error  from  superior  court,  Appling  county; 
J.      Sweat,  Judg& 

O.  W.  Chapman  was  convicted  of  an  illegal 
sale  of  Uquor,  and  brings  error.  Affirmed. 

B.  D.  Qraham,  for  plaintiff  In  enw.  W.  U. 
Toomer,  BoL  Ool,  for  the  State. 

PBB  OUBtAM.   Jndgmoit  ifflnwWI. 


BQUITABLB  HORTO.  00.  T.  8LO0UBIB. 
(Snpreme  Court  of  Geoq^.    Aug.  4,  1897.) 

DiRBCTtKO  VsKDroT. 

In  Ttew  ot  the  evidence  contained  hi  the  rec- 
ord, the  court  ought  not  to  have  directed  a  rer- 
diet,  but  should  have  submitted  the  case  to  the 
jury. 

(SyUabns  Iv  the  Gourt.) 

Error  from  superlw  court,  Orawfwd  comi- 
ty; W.  H,  Felton,  Jr.,  Judge. 

ActioD  between  the  Equitable  Mwtgage 
Company  and  Victoria  A.  Slocnmb.  From  the 
Judgment  the  mraigage  oompany  tvliigi  error, 
Beversed. 

Payne  ft  Tye  and  0.  B.  Hawker,  for  plaintiff 
in  errw.  H.  A  Matiiews,  tta  def^idant  In 
OTor. 

PER  CURIAM.   Judgment  reretsed. 


a03  Oe.  B89) 

OOLLUU  T.  BROW 

(Snpreme  Court  of  Geor^    Aug;  4,  U87.) 

▲rpiAL— Approtai.  of  Baisr  ov  Etidbkob— Dis- 
inssAi. 

1.  An  aroroval  of  a  brief  of  evidence  in  these 
words,  "ThiB  brief  of  evidence  iqiproved,  and 
•abject  to  amendment,  and  ordered  to  be  filed," 
Is  not,  under  the  dedsions  of  this  court  in  Tur- 
ner V.  W]lcox^66  Oa.  290.  and  Spronll  v.  Walk- 
er, 70  Oa.  728,  Hufflcient    Such  approval  Is 

Sialifled,  and  not  final  and  antiioritative,  as  the 
w  requires. 

2.  Where  the  only  error  asdgned  In  a  bill  of 
-exceptions  is  the  overruling  of  a  motion  for  a 
new  trial,  and  the  brief  of  evidence  accompany- 


ing such  motion  is  not  duly  approved,  and  where 
no  ground  of  the  motion  can  be  intelligen14y  con- 
sidered without  reference  to  the  evidence,  no 
question  is  pnveriy  iwesented  for  adjudication 
by  this  coar^  and  tbe  writ  ot  ecror  wul  be  dis- 
Bolssed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Whitfleld  county; 
T.  W.  Mllner,  Judge. 

Aetloa  between  S.  0.  Ctdlum  and  W.  L. 
Brown.  Fnun  the  judgment,  Ctdlnm  brings 
error.  Dismissed. 

Jones  ft  Martin  and  Sam.  P.  Maddox,  for 
plaintiff  in  error.  B.  J,  ft  J.  McOamy,  for  de> 
f endant  in  error. 

FEB  CURIAM.   Writ  of  cm»r  diamlseed. 


(US  Ga.  S90) 
WILKINS  V.  WIIiCIN& 
(Supreme  <3onrt  of  Oeorgla.    Aog.  4,  1887.) 
Obaht  or  Alihokt — Ravisw  ok  Appbal. 
It  does  not,  in  view  of  the  conflicting  evi- 
dence contained  in  tbe  record,  appear  that  the 
court  abused  its  discretion  In  granting  the  at- 
tachment for  nonpayment  of  alimony  and  attor- 
ney's fees.    This  court  will  tbe  more  reluctantly 
Interfere  In  sndi  cases  when,  as  in  the  present 
instance,  the  Judge's  order  in  effect  reserved  the 
right  to  revise  the  same  If  the  aids  tt  jnstiee 
should  so  require. 
(Syllabus  by  the  Court) 

Error  from  superlw  conrt,  CatoMB  county; 
A.  W.  Plte,  Judge. 

Action  between  Laura  WUkins  and  J.  W. 
Wllklns.  EYom  a  decree  awarding  aUminty,  J. 
W.  Wllklns  Inlngs  error.  Affirmed. 

J.  H.  Anderson  and  B.  J.  &  J.  McCbmy,  for 
plaintiff  ta  anr.  Payne  ft  Payne,  for  defttod- 
ant  in  error. 

PBR  OtTBIAM.   Judgment  affirmed. 


(in  Oa.  G8B) 

<X)MMISSIONBRS  OF  BARTOW  COUNTY 
V.  CONYBRS. 
(Supreme  Oonrt  of  Georgia,    Aug.  4,  1897.) 
Naw  Trial— Bribv  ov  Evidbnob— Amsmdmbnt. 

Whm  a  motion  for  a  new  trial  was  made, 
and  a  brief  of  the  evidence  waa  duly  atvroved, 
and  sabseauently  the  approval  was  vacated  by 
an  order  ^ving  the  movant  leave  to  ammd  the 
brief  so  as  to  make  It  a  correct  one,  and  provid- 
ing that  upon  this  being  done  the  amended  brief 
should  be  thus  approved,  and  stand  for  all  pur- 
poses in  iieu  of  the  mriginal  brief,  aa  if  filed  and 
approved  on  the  day  when  that  brief  was  filed 
in  the  first  Instance,  and  where  subseqaently, 
though  more  than  a  year  had  elapsed,  an  amend- 
ed brief  was  presented  for  approval,  and  actually 
approved  by  the  judge,  the  motion  for  a  new 
trial  was  ctHUpIete,  and  there  was  no  error  in 
ovoTuliDg  a  motion  to  dismiss  the  same.  It 
makes  no  difference  in  aach  case  that  tbe  attor- 
ney for  the  tespcmdent  could  not  recollect  the 
facts  sufficiently  to  ssy  whether  or  not  tbe  brief 
finally  offered  for  approval  waa  correct  It  was 
suffldent  that  the  judge  was  satisfied  of  Its  c(ff- 
rectness. 
(Syllabus  by  tbe  (3ourt) 

Error  from  supalor  court  Bartow  conn^; 
W.  M.  Henzj,  Jndga.  ^  , 
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Action  between  the  commlaalonen  of  Bartow 
eonnty  and  Joel  T.  Conyers.  From  tbe  judg- 
ment tbe  commissioners  bring  error.  Alfitined. 

R.  J.  McOamy,  J.  H.  Wlkle,  A.  W.  Flte,  A. 
S.  Johnson,  and  A.  BL  Foote,  for  tfalntlffs  in 
errw.  J.  B.  Gcaiym  and  Eimts  St  Oonjrers, 

for  defendant  In  error. 

PBB  CURIAM.   Judgment  afflrmed. 


GSa  Qa.  689) 

ROFF  r.  BIIiLHOUSB  ct  aL 
(Ehvnme  Ooort  ctf  Georgia.   Aug.  4,  1887.) 

APPBAI. — RlOORU — iNSTRCCTIOKS. 

1.  When  a  iuAge,  thoogh  not  reqaeated  lo  to 
do,  pata  his  charge  in  writing,  and  orders  it 
filed,  it  becomes  a  psrt  of  tiie  record;  and,  whm 
the  same  is  not  specified  in  the  bill  of  exceptions 
aa  material  to  a  dear  onderstandlDg  of  the  error* 
complained  of,  a  tranacript  of  either  the  whole 
dtaige,  ox  any  pertinent  portion  thereoL  mar  be 
brought  to  this  court  at  the  Instance  of  the  de* 
fendant  In  error. 

2.  The  charges  complained  of,  when  conaidered 
in  connection  with  all  the  instmctiona  siTen  upon 
ttie  points  to  whidi  these  charges  relate,  were 
not  erroneoos,  and  the  eiTldeaoe  warranted  the 
Terdict. 

(Syllabtts  hj  the  Oonrt) 

Brror  from  superior  court,  Gwdon  comity; 
T.  W.  Milne-,  Judge. 

Action  between  A.  Roff  and  W.  Hlllhotiae 
and  othan  From  the  judgment,  A.  Boff 
brings  error.  Affirmed. 

B.  J.  Klker,  W.  R.  Rankin,  and  R,  J.  &  J.  Bfc- 
Oomy.  tar  plalatUf  In  error.  W.  H.  Dabney 
and  O.  N.  Staxr,  for  defendant!  In  error. 

PBIR  CURIAM.   JodCment  atHrmwl, 


oa.  an) 

CHATHAM  BANK  OF  SAVANNAH 
BROBSTON  et  aL 

HULL  «t  aL  T.  SAMB. 
^opreme  Court  of  Georgia.   Feb/  15,  1897.) 

BaHKIVO  CoRTOIUTIOKS  —  LlABILITt    OF  STOCK- 
HOLDERS— An/USTME^ST—SATlSFAOTIOlf— 

Appeal — Decision. 

1.  The  decisions  of  tills  coart  lo  the  cases  of 
Brobston  t.  Downing,  and  vice  versa,  96  Ga. 
605,  22  S.  B.  277,  and  Brobston  t.  Bank,  Id.,  op- 
on  a  review  thereof,  are  afflrmed. 

2.  Where  the  diarter  of  a  bank  imposes  on  all 
of  its  Stockholm  personal  liabilltr  to  its  cred- 
itors, such  UaUlity  attaches  as  well  to  those  who 
acqwre  a  complete  legal  title  to  stock  of  the 
bank,  hj  having  the  same  transferred  to  ihem  aa 
collateral  secuntr  for  debts  due  by  the  trane- 
ferrora,  as  to  tnose  who  purchase  such  stock 
ontright. 

3.  Under  the  (diarter  of  the  Brunswick  State 
Bank,  and  the  general  mles  of  law  applicable 
thereto,  a  stockholder  is  individnallv  liable  for  his 
pro  rata  part  of  the  corporation  debta  created  be- 
fore he  acquired  his  shares  of  stock  by  transfer, 
as  well  as  for  a  like  part  of  those  created  during 
his  ownership  of  the  shares. 

4.  A  stockholder  In  that  bank  Is  also  liable  to 
the  same  extent  upon  debts  of  the  corporation  cre- 
ated after  be  transfwred  his  sharea,  onless  be 
gave  notice  of  the  transfer  as  prescribed  in  sec- 
tion 149G  of  the  Code. 

5.  But  as  the  charter  limits  the  indlTidna)  Ua- 


bilitT  of  aH  the  stockholdera  to  fhOz  atodt  and 
an  equal  amount  ot  monegr  In  addition  thereto, 
and  as  the  whole  stock  was  onty  $50,000^  a«d- 
itors  cannot  collect  more  than  $50,000  from  aB. 
nor  from  any  one  moce  than  his  "equal  and  rata- 
ble" part  ot  that  amount,  according  to  tbe  nom- 
ba  of  ahares  of  stock  on  whidi  faia  liaUIity  reats. 

6.  A  necessary  consequence  of  the  limit  above 
referred  to  Is  that  where  two  or  more  aucecs 
sire  owners  of  the  same  shares  are  alite  Ba- 
ble,  one  of  th^  because  he  owns  the  shares  now, 
and  another  or  oth««  because  of  past  owner- 
shto,  and  failure  upon  *ransferrlng  to  ^re  the 
nonce  prescribed  In  the  above-dted  section  of 
the  Code,  the  creditors,  ttioagb  entitled  to  re- 
corer  severally  against  eadi,  as  tbongdi  the  Ba- 
bUlty  were  wholly  his  own,  and  the  other  cr 
others  were  not  liable,  can  hare  but  one  satbfac- 
tion;  and,  this  being  had,  It  will  opente  as  sat- 
isfaction as  to  an,  save  in  leqiect  to  coats. 

7.  Aa  to  locating  tite  burden  am<mg  the  soe- 
oessive  owners  themselves,  apparently  the  gen- 
eral rule  of  right  would  be  that  the  last  would 
be  first,  and  the  first  last;  that  Is,  tbe  loss  riiould 
Ml  nlnmately  upon  the  snccessiTe  owners  In  the 
inverse  order  of  their  ownership  in  point  of  time. 
Of  course,  special  facts,  such  as  transfer  for  se- 
curity only,  etc.,  ml^t  dictate  a  different  ord». 
according  to  actnal  equities  hi  the  given  instance. 

8.  Tbe  CO  art  below.  In  making  up  its  judgment, 
did  not  eonform  to  some  of  the  principles  abore 
laid  down,  and  this,  in  the  absence  of  a  special 
direction  by  this  court,  would  require  a  reva«al 
of  that  Judgment;  bat  inaamnch  as  the  defend- 
ants In  error  were  satisfied  therewith,  and  an- 
other trial  might,  because  ot  tbe  insolvency  of 
some  of  the  defendants  in  the  court  below,  sab- 
ject  their  eo-defendants,  the  present  plaintifb  in 
error,  to  greater  liabilitr  than  that  already  ad- 
judged against  them,  this  court,  In  each  ot  these 
cases,  bss  so  framed  Ito  judgment  as  to  allow  the 
Judgment  of  the  court  below,  on  certain  r^ecified 
conditions,  to  stand  affirmed. 

(ByUabns  by  the  Court.) 

Knw  from  superior  court,  Glynn  oonnty; 
J.  L.  Sweat,  Jtidge. 

Separate  actions  by  Brobston  &  Go.  and  oth- 
ers against  the  Chatham  Bank  of  Savannalk 
and  against  Hull  &  I^throp.  Tlwre  were 
Judgments  for  plalntUFs,  and  certain  d^Send- 
anta  bring  error.   Affinned  oo  condltlona. 

Lester  &  BaTond  and  lAwton  A  Onudng- 
ham,  for  plaintlffls  In  ennr.  Goodyear  tt  Kay^ 
Jas.  McCalman,  Jr.,  Johnson  &  KrauBr 
Slymmea  A  Bennet,  Crovatt  ft  Whltfl^  W.  G. 
BranUey,  Geo.  M.  Mcoik,  L  B,  SnUth,  W.  B. 
Twlt^,  and  Ernest  Dart,  tor  defeodanta  In  er- 
ror. 

LUMPKIN,  J.  The  ninth  aectton  of  tbe 
charter  of  the  Brunswick  State  Bank  declares 
that  "said  corporation  aball  be  responalble  to 
Its  creditors  to  tbe  extent  of  Its  propoty  and 
assets,  and  tbe  atockbolden,  In  addition  there- 
to, Bball  be  Individually  liable  equally  and 
ratably,  and  not  one  for  another  as  ^^iretles 
to  the  creditors  of  such  corporation,  for  all 
contracts  and  debts  of  said  oorpMutlon,  to  tbe 
extent  of  tbe  amount  of  thdr  stock  therein,  at 
the  par  value  thereof,  reapectlvely,  at  the  time 
the  debt  was  created.  In  addition  to  the  amount 
Invested  In  such  shares."  Section  1496  of  the 
Code  of  1882  reads  as  followa:  "When  a  stock- 
holder  In  any  bank  or  other  corporation  Is  In- 
dividually liable  under  the  cbarto',  and  shall 
timnafv  bis  stock,  be  shall  be  exempt  from 
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Buch  UftbUify,  mileta  be  recdres  a  written  no^ 
Uce  from  a  creditor  within  six  montha  after 
such  transfer,  of  his  Intention  to  hold  him  lia- 
ble: provided,  he  shall  give  notice  once  a 
month,  for  six  months,  of  ench  transfer.  Im- 
mediately thereafter.  In  two  newspapers  In  or 
nearest  the  place  where  such  Instltutioii  shall 
keep  Its  principal  office."  Isi  the  eases  of 
Brobston  r.  Z>ownlng,  96  Ga.  605,  22  8.  B. 
277,  and  Brobston  y.  Bank,  Id.,  this  court,  In 
effMt,  dedded  that  a  stockholder  In  this  bank 
was  IndiTldnally  liable  for  bis  pro  rata  part 
of  the  debts  of  the  corporation  created  bef<»re 
he  became  a  stoekhtrider,  as  well  as  for  a  like 
proportton  of  the  Indebtedness  hicnrred  hj  It 
while  he  held  his  stock.  This  decision  con- 
trols the  present  cases.  Upon  a  review  of  It, 
dnly  allowed.  Chief  Justice  SIMMONS  and  Jus- 
tice LUMPKIN  are  of  the  opinion  that  it 
should  be  affirmed;  and  Judge  GOBEB,  be- 
ing thns  bound  by  it,  of  necessity  concurs  In 
the  Judgments  now  rendered.  He  Is  never- 
thdess  of  the  opinion  fliat  In  dealing  with 
the  cases  repented  In  99  Qa.  505,  22  S.  El  277. 
Ihe  court,  In  so  far  as  It  held  that  a  stock- 
holder of  this  bank  could  be  made  liable  for 
any  debt  created  by  It  befwe  he  actually  be- 
came a  stockholder,  misconstrued  that  portion 
of  the  bank's  charter  which  la  quoted  above. 
If  free  to  do  so,  he  would  hold  that,  under  the 
language  Just  referred  to,  the  Individual  lia- 
bility of  a  stockholder  of  this  corporation  Is 
limited  to  such  debts  only  as  were  contracted 
during  the  time  he  was  an  owner  of  stock, 
and  up  to  the  date  when,  relatively  to  such  lia- 
bility, he  legpUy  severed  his  connection  with 
the  corporation.  We  all  agree  that  any  such 
owner,  although  be  may  have  transferred  his 
stock,  would  still  be  bound,  under  the  above- 
cited  section  of  the  Code,  for  whatever  liabili- 
ty the  charter  fixed  upon  him,  unless  he  gave 
the  notice  provided  for  by  tliat  section.  In 
1S94  an  act  was  passed  by  the  general  assem- 
bly which  materially  modifies  the  law  bearing 
i^n  this  subject,  in  that  It  dispenses  with  any 
necessity  for  a  stockholder,  upon  transferring 
bis  stock,  to  publish  iu>tlce  of  the  fact  In  order 
to  be  discharged  from  liability.  That  act  de- 
clares that  "whenever  a  stockholder  in  any 
bank  or  other  corporation  Is  Individually  lia- 
ble under  the  charter,  and  shall  transfer  his 
stock,. he  shall  be  exempt  from  such  liability 
by  such  transfer,  unless  such  bank  or  other 
corporaUoo  shall  fall  within  six  months  from 
the  date  of  such  transfer."  Acts  1891,  p.  76; 
Glv.  Code.  S  ISSa  In  view  of  the  radical 
change  thns  made  in  the  law,  the  difference  of 
opinion  which  exists  between  the  majorll7  and 
the  minority  ot  the  court  as  constituted  for  the 
hearing  ot  the  cases  now  in  hand  is  apparent- 
ly of  but  little  practical  Importance,  save  as 
affecting  the  resolt  of  the  present  litigation. 
If  another  case  should  arise,  the  decision  oi 
which  would  depend  upon  the  question  as  to 
which  we  dl^gree,  the  whole  matter  would 
still  be  open  to  review  by  a  bench  of  six  Jus- 
tices. Accordingly,  we  have  agreed  among 
ouTselres  to  let  the  present  decision  stand,  up- 


on  the  faeadnotes  as  announced,  with  the  fore- 
going explanation  of  our  reasons  for  not  en 
tering  npon  a  discussion  as  to  what  should  be 
the  pn^>»  constnKdon  of  the  bank  charter 
now  under  consideration.  Judgment  in  each 
case  affirmed  on  coQditk>nB. 

OOBBB.  J.  (concnrrln^.  As  an  <q>en  qnes- 
tlon,  I  would  bold  that  the  decisions  of  Oils 
court  In  the  cases  of  Brobston  v.  Downing,  and 
vice  versa,  and  Brobston  t.  Bank,  so  far  as 
announced  in  the  first  headnote  (86  6a.  605. 
22  S.  B.  277),  are  erroneous,  as  fixing  npon 
certain  stockholdOTS  of  the  Bnmswlck  State 
Bank  a  rule  of  liability  at  variance  with  the 
provisions  of  Its  charter,  and  therefore  ought 
to  be  overmled;  bnt,  inasmuch  as  a  majtxlty 
of  the  court  are  of  the  opinion  that  those  de- 
clslons  are  correct  and  should  be  affirmed,  I 
concur  In  the  present  Jndgm«its  as  rendered. 

Argoed  before  the  increase  in  the  number  of 
Justices  of  this  court 

OOBBR,  J.,  presiding  In  plan  ot  ATKIN- 
SON, J.,  who  was  dlsqoallfied. 


FLBMINQ  V.  HUGHES. 
(Supreme  Court  of  Georgia.    Aug.  8»  1896.) 
WiLM— TaCSTB— TiTLB  OF  Trtotbsb— Sales. 

1.  Where  property  was  devised  and  bequeathed 
to  a  named  person,  to  be  held  by  him  In  trust  for 
the  sole  and  separate  use  of  a  daughter  of  the 
testator  for  and  during  the  term  of  -her  natural 
life,  with  remaindo-  to  the  diild  or  children  of 
such  daughter  living  at  the  time  of  her  death, 
and,  in  default  of  audi  child  or  diUdrea,  then  to 
the  right  htirs  of  the  dauf^ter,  the  legal  title 
passed  to  the  trustee  as  to  the  life  estate  only. 
The  remainder  thus  created  waa  a  legal,  and  not 
an  equitable,  estate. 

2.  A  HuccesBor  of  the  tnistee  named  m  tibe  will 
could  not,  even  under  an  order  granted  by  a 
<^ncelior.  and  convey  any  greater  Interest 
In  the  property  which  passed  onaer  such  a  de- 
vise than  the  estate  of  ue  life  tnant  therein. 

(Syllabus  by  ti»e  Gourt) 

Error  fnxn  superkv  court,  Bldmumd  eonnty; 
E.  H.  Callaway,  Judge. 

Action  by  B.  H.  Hu^ies  against  James  L. 
Fleming  to  recover  land.  Tbere  was  a  Judg- 
ment for  pliUntlff,  and  defendant  brfenss  error. 
Affirmed. 

Plemlng  A  Alexander,  tor  plaintiff  In  oror. 
W.  K.  Mills  and  J.  B.  Ismar,  for  defendant  In 
error. 

SIMMONS,  a  J.  OharlesDeLalgle^  of  Rich- 
mond county,  Ga.,  executed  his  last  will  on 
December  29.  1865;  and  it  waa  duly  probated 
after  his  death,  on  May  8, 1886.  Qy  the  ninth 
Item  he  made  the  foDoiring  devise:  "To  my 
eon,  Lools,  I  giro,  devtee,  and  bequeath  three 
othec  such  parts  [meaning  Uiree-fourths  ot  his 
estate  after  the  paymoit  <^  bis  debts],  to  be 
held  by  him  in  trust  tot  the  S(de  and  separate 
use  of  my  dsnghtecs,  Martha,  Maiy.  and  Em- 
nut,  <mo  part  to  each,  reapecUvely^.for  and  iva- 
Ing  the  terms  of  thelroipastPl^ptjiftOglK 
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ramainden  to  nich  <AM  or  cblldrea  of  my  said 
duitfiten^  xMpecdTdy,  u  may  be  UtIds  at 
the  time  of  tbelr  respectWe  deaths,  and  in  de- 
fault of  snch  dilld  or  cbOdren  then  to  the  ilght 
heirs  of  each  of  my  said  dangbteis,  reqiectlTe- 
ly."  After  paying  the  testator's  debts,  his  ex- 
ecntm,  od  Ainll  17, 1867,  assented  to  the  above 
derlse,  and  allotted  the  property  now  in  dto- 
pate  to  said  Ixiiite  De  Lalgle  aa  trustee  for  the 
said  Bknma  De  laigle  during  her  natural  life, 
with  the  remainder  and  executory  devise  orer, 
as  mentkmed  above.  At  th&t  time  Emma  De 
Tjtiyi*^  the  life  tenant,  was  a  minor  and  unmar- 
ried. Lonls  De  lAlgle,  the  original  trustee, 
died  m  iser,  after  the  division  of  the  teeUtor'a 
estate;  and  on  October  1^  1868;  while  aaU 
w»niwn  Lalgle  was  stUl  a  mlndr  and  unmar- 
ried, Andrew  W.  Walton,  upon  her  application, 
waa  avpolBted  as  tmstee  tot  ha  alone  by  the 
Judge  of  the  st^erlor  court  of  Richmond  coun- 
ty. Sbs  attained  ha*  majority  on  January  9, 
1880;  being  still  single.  Walttm  resigned  bis 
trust  on  March  6,  1869,  and  on  the  next  day 
B.  F,  Yerdeiy  was  appointed  tmstee  for  her 
alme,  upon  her  qiplicatkni,  by  the  Jndge  of 
said  court,  at  diambm.  No  bond  was  required 
of  Verday,  and  none  was  given  by  him.  In 
1870,  while  the  said  Emma  De  Laigle  was  yet 
unmarried,  abd,  as  above  stated,  over  the  age 
of  21  years,  i^on  the  Joint  petltltm  of  herself 
and  said  Yerdery  the  Jndge  of  the  superior  court 
of  said  comity  ot  Kchmond,  at  chambers, 
granted  an  order  authorizing  said  Yerdery  to 
sdl  the  fee  In  said  pnqierty  for  reinvestment, 
and  it  was  sold  by  him  mider  said  order  in  that 
year.  The  said  Emma  De  Lalgle,  the  life  ten- 
ant, married  In  1872,  and  died  on  January  13, 
1894,  leaving  one  dilld  then  living  by  said  mar- 
riage, who  attained  her  majority  March  17, 
1803,  and  who  Is  the  plalntUT  In  this  case  and 
the  defendant  in  error  in  this  court  The  suit 
for  the  land  in  dispute  was  commenced  by  this 
child  and  sole  remainder-man  on  March  15, 
380^  or  less  than  two  mtmths  after  the  death 
at  the  life  tenant  A  verdict  was  rendered  for 
the  plaintiff.  The  defendant  moved  for  a  new 
trial,  which  was  refused  by  the  comt  below, 
whereupon  the  defendant  excited  and  brought 
bis  case  to  this  court 

1.  The  quantity  of  estate  hdd  hy  the  original 
trustee,  Louis  De  Lalgle,  1>  not  mat«lal  to  a 
correct  dedslim  of  this  case;  and  yet  we  think, 
aside  from  this  conclusion,  that  snch  estate  only 
extended  over  the  life  tenancy,  and  was  Hable 
to  cease,  the  purposes  of  the  trust  ceasing, 
befwe  a  life  tenant's  death.  The  extent  of  a 
trustee's  estate  is  measured  by  the  purposes  of 
the  trust  whether  the  estate  Is  granted  or  de- 
vised to  the  trustee  alone,  or  to  hira  and  his 
heirs.  This  is  a  principle  of  hiw  sustained  by 
an  authorities.  Accordingly,  In  either  event, 
the  trustee  may  bold  a  chattel  Interest,  an  es- 
tate for  the  life  of  a  life  tenant  or  a  fee. 
rhere  being  no  need  of  a  trustee  to  preserve  the 
^vntingent  Interests  In  this  case,  as  wlU  be  here- 
Inafter  fully  explained.  It  follows  that  the  pur- 
poses ot  the  trust  In  this  case  were— First,  to 
protect  fbe  estate  of  the  life  tenant  during  her 


mhwrity;  and,  secondly,  tram  the  marital 
rights  of  any  husband  with  whun  she  might 
intermarry.  For  these  puiposes  the  trust,  when 
created,  in  the  year  tBOb,  was  good.  Onde 
1882,  H  2306,  2307,  which  la  the  same  law  an- 
bodled  In  the  Codes  of  1863,  1868,  and  1873: 
Fears  v.  Brooks,  12  Ga.  19B-19T.  But  when 
those  objects  ceased,  by  the  Uf e  teoant  arriving 
at  the  age  of  21  yeaxs,  after  the  married  wo- 
man's act  of  Deeembv  13, 18BQ;  wtthoot  many, 
ing,  the  estate  of  the  original  tmstee,  were  he 
thai  in  life,  would  have  become  whdDy  psadre 
and  executed;  and  the  life  tuant  and  cwtln- 
gent  beneficiaries  would  have  titoi  hdd  ieesl 
estates.  Just  the  same  as  if  the  testator  bad 
originally  devised  the  property  to  "Emma  De 
lalgle  during  her  natural  life,  with  ranalnder 
.to  such  child  or  children  as  she  might  leave  liv- 
ing at  the  time  of  her  death,  and  in  tbx  erait 
of  no  such  child  or  children  thai  to  her  own 
right  heirs."  Code  1S82.  1  2314;  Llptrot  v. 
Hohnes,  1  Oa.  8S1,  380,  39a;  WUeiy  ▼.  Smith,  3 
Ga.  550,  SaO;  Adams  v.  Onerard.  20  Ga.  051. 
672,  677;  MDledge  v.  Bryan.  40  Ga.  307.  40O, 
410;  Rogers  v.  Cunningham.  51 6a.  40  (1);  Gkiv- 
et  V.  Stamps.  73  Ga.  209;  Enorr  v.  Raymmd. 
Id.  751  01.  c,  d);  Kile  v.  Fleming,  78  Ga.  1  (1, 
3),  4;  Harrold  v.  Westbrook,  78  Ga.  5, 11, 2  S.  B. 
695;  Blalock  v.  Newhill,  78  Ga.  245,  1  &  E. 
383;  CarsweU  v.  Lovett,  80  Ga.  36,  41,  42,  4 
S.  E.  866;  Town  Co.  v.  Cothran,  81  Ga.  361,  8 
S.  B.  737  et  seq.;  De  Vaughan  v.  McLeroy,  32 
Ga.  606,  698.  10  S.  E.  2U;  Baxter  v.  Wolfe,  96 
Ga.  334,  20  S.  E  326.  See,  also,  Payne  v.  Sale^ 
2  Dev.  &  a  Eq.  455;  Elite  v.  Fisher,  3  Sneed, 
231;  Ware  v.  Richardson,  3  Md.  505;  Schaffer 
V.  Lavretta;  57  Ala.  14, 18, 19;  Ward  v.  Amory, 
1  Curt.  427.  428.  Fed.  Cas.  No.  17,146;  Webster 
V.  Cooper,  14  How.  488,  490, 500;  Feame.  Rem. 
pp.  57-^0;  3  Jarm.  Wills  (Rand.  &  T.  Ed.)  pp. 
70-^  And  but  tor  the  fact  that  the  dedsions 
of  this  court  hold  that  a  naked  trust  for  a  minor 
Is  executory  during  the  minority  of  the  benefi- 
ciary, uDder  section  2306  of  our  Code,  the  stat- 
ute ot  uses  would  have  passed  tbe  legal  estate 
Instanter  to  the  first  taker  under  tbe  derlse  in 
this  case.  Walker  v.  Watsmi,  32  Ga.  364; 
Bowman  v.  Long.  28  Ga,  142,  146,  147;  Popt 
V.  Tuckra-,  23  Ga.  4S4;  Ramsay  v.  Marsh,  2 
McCord.  252,  13  Am.  Dec.  717,  and  note.  721; 
SneUlng  v.  Lamar,  32  S.  0.  72. 10  S.  B.  325. 

As  shown  by  the  decisions  of  this  court  first 
above  mentioned,  and  the  authorities  cited 
therein,  our  married  woman's  act  of  1866  ter- 
minates a  trust  far  quicker  than  the  statute  ot 
uses.  Under  the  latter  statute  a  trust  for  a 
woman,  married  or  sli^le,  became  executed 
only  by  the  death  of  hersdf  or  her  husband  In 
her  lifetime,  while  undo:  our  act  first  men- 
tioned the  trust  If  created  twfore,  terminates 
at  the  date  of  the  act,  If  tbe  cestui  que  trust 
was  then  21  years  of  age,  and  If  afterwards, 
upon  like  condition.  It  became  a  legal  estate 
Instanter  from  the  date  of  tbe  deed  or  ^e  death 
of  the  testate,  whether  the  estate  be  solely  fot 
such  benefldaiy,  or  there  la  a  limitation  ovet 
In  trust,  or  not  l^oefore  the  cases  of  A» 
kew  T.  Patterson,  53  Qa.  200L~irord  t.  pook. 
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73  Ga.  215;  Enorr  t.  Raymond,  Id.  761; 
CushmAD  T.  Coleman,  82  Ga.  772,  774,  775,  19 
a.  E.  46,— and  otho*  cases  like  them,  where 
trusts  were  expressly  created  for  both  the  lUe 
tenants  and  ranalnder-men,  and  the  life  ten- 
ants died  before  our  married  woman's  act,  as 
well  as  such  cases  of  trusts  as  have  been  de- 
termined otherwise  than  as  above  after  said 
act,  without  Its  effect  being  made  a  question 
for  this  court  to  decide,  are  clearly  distin- 
guishable from,  and  have  no  application  what- 
ever to,  the  case  at  bar.  Moreover,  under  the 
old  law  In  England,  and  possibly  In  this  state 
before  the  Code,  a  trust  to  preserve  a  contin- 
gent remainder,  which  was  only  necessary  be- 
cause such  a  remainder  was  then  liable  to  be 
'defeated  bf  the  premature  termination  of  the 
life  estate,  1^  forfeiture  or  otharwlse,  was 
usually  made  by  grantlug  or  devising  the  re- 
mainder after  the  life  estate,  and  during  the 
life  of  the  life  tenant,  to  a  trustee  for  that  ex- 
press purpose,  with  a  legal  remainder  over  to 
the  contingent  beneficiaries  after  the  death  of 
the  Ufe  tenant,— Tied.  Real  Prop.  424;  2 
Washb.  Real  Prop.  590;  4  Kent,  Ck>mm.  266; 
2  Bl.  Comm.  171,  172;  Feame,  Rem.  marg.  p. 
326;  2  Shars.  &  B.  Lead.  Caa.  Real  Prop.  p.  367; 
note  Snelllng  v.  Lamar  (S.  C.)  17  Am.  St  Rep. 
839  (s.  c  10  S.  E.  3^),— or  by  making  the 
grant  or  devise  direct  to  a  trustee  for  the  life 
tenant,  with  the  legal  remainder  over,— Moody 
V.  Walters,  16  Yes.  291.  Under  either  mode 
the  active  duties  of  such  a  trustee  were  only 
called  Into  action  In  behalf  of  the  remainder^ 
men  during  the  life  of  the  life  tenant.  If  at  all, 
as  to  take  possession  of  the  property  uotll  the 
death  of  the  Ufe  tenant,  on  account  of  some 
act  of  the  latter  which  amounted  to  a  forfeiture 
of,  or  otherwise  terminated  prematurely,  the 
Ufe  estate  which  supported  the  contingent  re- 
mainder. These  duties,  even  under  the  old 
law,  never  required  such  a  trustee  to  hold  the 
fee,  or  made  the  estate  of  the  contingent  bene- 
fidarles  equitable.  See  the  authorities  last 
cited.  Webster  v.  Cooper,  supra;  Doe  v.  Hicks, 
7  Term  R.  433;  Doe  v.  Simpson,  5  East,  163, 
171, 172;  Feame.  Rem.  marg.  p.  326;  3  Jarm. 
'Wills  (Rand.  &  T.  Ed.)  82  et  seq.  But  In 
Georgia,  since  our  Code,  "no  particular  estate 
being  necessary  to  sustain  a  remainder  under 
this  Code,  the  defeat  of  the  particular  estate 
for  any  cause  does  not  destroy  the  remainder." 
Code,  8  2264.  Section  2260  also  says,  "No  for- 
feiture shall  result  from  a  tenant  for  life  Bal- 
ing the  entire  estate  In  lands;  the  purchaser 
acquires  only  his  interest"  And  "wherever 
there  are  such  statutes  it  Is  not  necessary  to 
Interpose  a  remainder  to  trustees"  to  preserve 
a  contingent  remainder.  Tied.  Real  Prop.  p. 
342,  8  424.  This  Is  now,  even,  the  law  In  Eng- 
land. Id.  Moreover,  as  our  Code  also  pro- 
Tides  that  "an  absolute  estate  may  be  created 
to  commence  In  future,  and  the  fee  may  be  In 
abeyance  without  detriment  to  the  rights  of 
subsequent  remainders"  (Code,  S  2247),  It  fol- 
lows that  it  18  not  necessary,  in  Georgia,  since 
our  Cod^  whether  a  trust  tor  the  life  tenant 


Is  created  or  not,  for  the  fee  to  pass  out  of  the 
grantor  or  devisor  with  the  particular  estate. 
See,  also.  2  Shars.  &  B.  Lead.  Cas.  Real  Prop, 
pp.  277.  278,  351,  355.  And  it  seems  clear  that 
the  executory  devisees  .in  this  case,  as  the  pos- 
sessors of  a  legal  contingent  estate,  while  the 
contingent  remainder-man  in  this  case  was  un- 
born, could  have  enjoined  waste  by  the  life 
tenant  without  the  aid  of  a  trustee.  2  Shars. 
&  B.  Lead.  Cas.  Real  Prop.  376;  Griswold  v. 
Gre^,  18  Ga.  546,  B5a 

2.  The  controlling  questions  In  this  case,  in 
our  opinion,  are:  First,  whether  a  Judge  of  the 
superior  court  in  this  state  had  any  power,  at 
chambers,  in  1869,  to  appoint  a  trustee  solely 
for  an  unmarried  woman  21  years  of  age,  since 
the  married  woman's  act  of  1866;  and,  sec- 
ondly, whether  such  a  Judge  was  Invested  with 
any  authority,  at  chambais.  In  1870,  upon  the 
petition  of  such  appointed  trustee  and  his  al- 
leged cestui  que  trust,  the  life  tenant,  to  au- 
thorize him  to  sell  the  fee  In  the  prop^^  now 
In  dispute  for  reinvestment  Both  of  these 
questions  must  be  answered  In  the  negative. 
As  to  the  appointment  of  the  trustee  for  the 
Ufe  tenant  being  void  on  account  of  her  then 
possessing  a  legal  estate,  see  UUledge  v.  Bryan, 
49  Ga.  411;  CarsweU  v.  Lovett  80  Ga.  41,  42, 
4  S.  E.  866,  and  cases  there  cited.  And  as  to 
the  want  of  any  power  to  grant  the  order  of 
sale  for  reinvestment  so  as  to  bind  either  the 
contingent  remainder-man  or  executory  devis- 
ees, there  being  no  trust  estate  for  them,  and 
no  alleged  trustee  or  other  person  representing 
them,  see  EInapp  v.  Harris,  60  Ga.  398.  403; 
Pughsley  v.  Pughsley,  75  Ga.  96;  Rogers  v. 
Pace,  Id.  436;  Taylor  v.  Kemp,  86  Ga.  185, 
12  S.  E.  296;  Baxter  v.  Wolfe,  93  Ga.  334,  20 
S.  B.  325.  Even  If  the  Estates  of  the  Ufe  ten- 
ant and  the  limitation  over  to  the  contingent 
beneficiaries  were  both  equitable  when  E.  F. 
Terdery  was  appointed  trustee  for  the  Ufe  ten- 
ant alone  in  1869,  he  could  not  thus  become 
trustee  for  the  remainder-man  or  executory 
devisees.  He  would  be  trustee  for  the  life  ten- 
ant only,  and  the  original  trustee,  If  he  were 
then  In'Ufe,  would  stiU  be  trustee  for  Qie  con- 
tingent interests.  Lamar  r.  Fearre,  82  Ga.  854, 
9  S.  E.  1043.  And  In  the  event  of  the  original 
trustee's  death  at  that  time,  which  was  true 
in  this  case,  his  legal  representatives  could 
alone  represent  their  interests  as  trustee.  27 
Am.  &  Eng.  Bnc.  Jmw,  p.  82,  and  auttiorltlefl 
dted  In  notes. 

No  prescription  can  be  shown  against  the 
defendant  in  error,  in  any  view  of  this  case, 
whether  her  remainder  be  legal  or  equitable,  as 
her  action  was  commenced  within  seven  yearr 
from  the  death  of  the  life  tenant,  and  none 
could  have  heea  legally  commenced  by  hec,  or 
by  any  person  for  her,  during  the  existence  of 
the  Ufe  estate:  BuU  v.  Walker,  71  Ga.  196  (5, 
6);  Bagley  v.  Kennedy,  81  Ga.  721,  8  S.  E. 
742;  Taylor  T.  Kemp,  86  (3a.  181  (2),  184,  12 
S.  B.  296;  Lamar  v.  Pearre,  82  Ga.  362,  363. 
9  S.  B.  1043.  We  therefore  conclude  that  the 
Jodcment  of  tlie  court  bdow  b«  fliB(nied. 
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GEOBaiA  RAILROAD  &  BANKING  CO.  T. 
LYBREND. 

LYBEEND  t.  GEORGIA  RAILROAD  A 
BANKING  CO. 
(Sapreme  Court  ot  Georgia.  Jnl?  27,  1896.) 
Etidencs— Adkissioms— Di8CRBi>iTi»a  Caubi  of 

AOTIOM—  WlTKISSBI  —  CitOSS-BXAllINA-riOIf  — 

Waivsr  or  PBiTiLBaa  — Impbacbhixt— Modi 

AHD  MUKB. 

1.  Od  tbe  trial  of  a  dvil  acUon.  at  which  ihe 
plaiDtiff  testifies  as  a  witneBS  In  his  own  behalf, 
it  is  competent  for  the  defendant  to  prove  that 
the  plaintiff,  In  fortherance  of  this  identical 
oiTue,  and  for  the  purpose  of  prevaiUng  thoein, 
had  t>een  sniltf  of  baae,  dishonorable,  or  crim- 
inal conduct.  Evidence  of  this  cliaracter  is  ad- 
missible in  behaif  of  tlie  defendant,  both  to  dis- 
credit the  plaintiff  an  a  witneaa,  and  to  throw 
snniicioo  upon  the  jostice  of  his  cause  of  actlrai. 

2.  Aocordin^7  the  defendant  in  aach  case  may 
show  that  at  a  preyious  stage  Of  the  suit  the 
plaintiff  made  an  affldarit  in  which  he  dniied 
the  troth  of  material  statements  hi  another  affi- 
davit made  by  an  adverse  witness,  and  that  the 
ptamtiff  afterwards,  when  testifying  in  the  cause, 
admitted  that  his  own  affidavit,  or  a  part  of  It 
WM  willfully  false.  And  wheie  bothrelevant 
and  irrelevant  matters  are  so  blended  In  the  two 
affldavits  as  to  render  it  necessair  that  both 
should  be  read  In  full,  bi  order  to  clearly  under- 
■tana  what  and  how  much  of  the  first  was  denied 
ta  the  second,  and  in  order  to  apply  tlie  sub- 
stance of  the  latter  to  that  of  the  former,  the 
whole  of  the  two  may  be  offered  and  received  In 
evidence  twether;  and  it  will  be  no  legal  objec- 
tion to  their  admiasibUitT  that  some  of  tbe  con- 
tents of  one  or  both,  taJten  sMMrately,  are  not 
relevant,  and,  if  so  taken,  would  not  be  admis- 
sible. 

3.  An  admission  by  a  parly  to  a  cause  on  trlaL 
made  by  him  while  under  examination  as  a  wit- 
ness upon  a  former  trial  of  Ihe  same  cause,  that 
he  had  intentionally  sworn  falsely  In  an  affidavit 
intended  to  be  used,  and  whidi  was  actual]^ 
Qsed,  in  his  behalf  in  redstance  to  a  motion  for  a 
new  trial.  Is  admissible  hi  evidence  agahist  him, 
as  showing  an  Improper  and  nnoonsdonaUe  ef- 
fort on  his  part  to  interfere  with  the  due  course 
of  justice,  and  also  to  discredit  him  as  a  witness 
at  the  trial  in  which  evidence  of  such  admission 
is  ottered;  and,  where  the  whole  of  his  previous 
examination  relating  to  this  particular  matter 
would  better  Indicate  the  scope  and  precise  im- 
port of  the  admission  in  question  than  would  a 
part  only  of  sudi  examination,  the  whole  is  ad- 
misnble.  although  some  of  it,  separately  conrid- 
ered,  may  be  irrelevant. 

4.  It  is  not  essential  to  the  admissibility  of 
such  affidavit  and  examination,  for  the  purposes 
indicated,  that  they  should  contain  anything  in 
conflict  with  the  testimonr  of  the  party  at  the 
last  or  pending  trial.  In  whidi  tiiey  are  offered  in 
evidence. 

6.  A  party,  thou^  introdnoed  as  a  witness  In 
his  own  behalf,  may,  upon  cross  examination  as 
to  matters  not  voluntarily  testified  about  on  his 
direct  examination,  decline  to  give  testimony 
which  would  tend  to  criminate  him,  or  to  bring 
infamy,  disgrace,  or  public  contempt  upon  him- 
self or  bia  family,  notwitiistanding  the  fact  that 
at  a  previous  trial  of  tbe  case  he  had  waived  bis 
privilege  of  remaining  silent  as  to  these  matteia. 
A  waiver  of  this  kind  is  not  binding  upon  a-  wit- 
ness at  a  trial  subsequent  to  that  at  which  the 
waiver  was  made. 

a  Other  than  as  above  indicated,  there  was  no 
error  either  In  rejecting  or  In  ruling  out  evi- 
dence. 

Atkinson,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Krror  from  superior  conrt.  Pulton  connty; 
J.  H.  LompUn,  Judge. 


Acttoa  by  Andrew  T.  Lybrend  against  tbe 
Georgia  Railroad  A  "n^nying  Company.  Tboe 
waa  a  jndgmoit  finr  plaintiff  for  a  leaf  ram 
than  that  demanded,  and  defendant  and  pialn- 
tiff  leapectlTely  bring  ennr  and  croM  crot. 
Reversed  on  tbe  main  bUL  Affirmed  on  tbe 
cross  bilL 

Joa.  B.  &  Bryan  Camming  and  Hillyer, 
Alexander  &  Lambdln,  for  plaintiff  in  erra-. 
J.  W.  Austin  and  Geo,  Westmorehmd,  for  de- 
fendant m  errw. 

LtTMPKIN,  J.  In  1888  I^brend  bnnight 
an  action  for  personal  Injuries  against  tbe 
Georgia  Railroad  &  Banking  Company.  Tbe 
ca^e  has  been  tried  three  times  In  the  supe- 
rior coort  The  first  trial  resulted  In  a  rer^ 
diet  for  the  plaintiff,  which  the  trial  Judge  set 
aside  upon  the  def^dant's  motion  for  a  new 
trial.  Then  th^  was  a  mistrial,  and  afto-- 
wards  another  trial.  In  which  the  Jnry  again 
found  f<HT  tbe  plaintiff  an  amount  conslderaUy 
smaller  than  that  for  which  the  first  verdict 
was  rendered.  The  d^endant  again  mored 
for  a  new  trial,  which  was  refused,  and  It  ex- 
cepted. The  following  condensed  statement 
will  present  the  case  so  far  as  is  material  to 
an  nnd«rstandlng  of  the  points  upon  which 
this  court  has  ruled:  It  appeared  at  the  trial 
now  under  review  that  Lybrend  porchased  tat 
Clevdand,  Ohio,  a  coupon  ticket  to  Augusta, 
Ga.  The  last  coupon  of  this  ticket  was  good 
for  passage  from  Atlanta  to  Augnsta  over  the 
Central  Railroad,  but  not  over  the  railroad  ot 
the  defendant.  On  reaching  Atlanta,  Lyinrend 
boarded  a  night  train  of  tbe  Georgia  Rallzoad. 
which  was  about  to  leave  for  Augusta.  Upon 
this  train  was  a  colored  woman  who  b^  a 
ticket  exactly  similar  to  that  of  Lybrend, 
Soon  after  the  train  started  the  UKidnctor  ap- 
proached the  woman,  exanUned  her  ticket.  In- 
formed b&c  that  It  was  not  good  over  the 
Georgia  Railroad,  and  thereupon  stopped  the 
train  and  ejected  her.  A  few  minutes  later 
be  reached  Lybrend,  and,  after  looking  at  his 
ticket,  gave  him  tbe  same  Informatioa  which 
had  been  given  to  the  woman.  Lybrend, 
though  recognizing  that  his  ticket  was  not 
good  upon  that  train.  Insisted  upon  remain- 
ing thereon,  and  urged  the  conductor  to  accept 
this  ticket  for  his  passage  to  Augusta.  The 
conductor  declined  to  do  this,  stating  to  Ly- 
brend that  he  must  pay  his  fare  or  leave  tbe 
train.  Tbe  latter  then  Insisted  upon  being 
taken  back  to  tbe  passenger  depot  whence  the 
train  had  started.  The  conductor  refused  to 
comply  with  this  demand,  and  ejected  Ly- 
brend from  tbe  train.  According  to  his  ac- 
count of  the  transaction  as  a  witness  in  bis 
own  behalf,  be  was  forced  by  the  conductor'a 
language  and  conduct  which  were  threatening 
and  violent  to  leave  the  train  while  It  was  yet 
In  motion,  and  in  consequence  received  a  Call, 
by  which  his  leg  was  broken.  On  the  other 
band,  according  to  tbe  testimony  of  the  con- 
ducts, who  was  directly  corroborated  by  oth- 
er emj^yte  of  the  defendant  .no  harsfanen  or 
Tlotonce  waa  naed  t&J^m9  ^i^fmy^mi^ 
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came  to  a  fall  stop,  and  be  allgbted  In  ttfety 
and  walked  away  entirely  unhurt.  Later  In 
tbe  nlgbt  he  was  foond  at  a  place  8«ne  dis- 
tance from  the  &oene  of  his  expnlelon  fnnn  the 
train,  with  a  fractured  1^.  His  contention 
ma  tibat  he  crawled  In  his  Injured  condltloa 
OTor  tbe  qwce  Intervening  between  llieae 
pftotB,  and  the  contention  of  tbe  deffendant 
was  tint  be  received  his  Injnries,  In  aome  way 
unknown  to  It  or  its  servants,  after  he  had 
been  left  In  perfect  safety  the  train  from 
which  he  was  expelled.  The  testimony  of  the 
d^endant's  employes  was  farther  corroborat- 
ed as  follows:  A  number  of  disinterested  wit- 
nesses testified  to  the  expulsion  of  a  man  tnm 
a  nl^t  train  ot  tbe  defttidant  at  about  the 
date  upon  which  Lybreod  was  ejected.  These 
witnesses  were  npable  to  posftlvely  Identity 
him  as  the  man  to  whom  their  testimony  re- 
lated, bat  they  fixed  the  nlgbt  upon  i^ch 
they  saw  the  man  ejected  aa  the  same  upon 
which  a  colored  woman  had  been  expelled 
from  tbe  same  trafUt  and  swwe  that  he  was 
not  hurt  Ttien  Is  therefore  no  nmu  for  any 
reasonable  doubt  that  the  man  whom  the  wit- 
nesses saw  ejected  from  the  train  was  I^- 
brond;  and,  If  this  be  true,  their  testimony 
fully  sustains  the  account  ot  the  matter  given 
by  the  cmdnctor  and  the  other  servants  of 
fin  company,  and  accordingly  tends  most 
strongly  to  show  that  Lybrend  was  not  in- 
jured by  bis  expulsion  flmn  tiie  train. 

It  Is  already  obvlons  thftt  the  presnice  of  the 
eolored  woman  upon  the  train,  and  her  expul- 
sion therefrom,  were  mattws  of  great  mate- 
riality to  tiie  defense  and  fbe  Importance  of 
these  fiicts  will  become  the  more  apparent  as 
we  proceed.  Hi  la  woman,  whose  name  is 
Martha  Comer,  was  not  sworn  as  a  witness  at 
the  first  trial.  Zkmhtless  the  def»tdanfs 
counsel  were  not  then  aware  of  her  presoiee 
upon  tbe  tndn  on  the  night  In  qnwflon,  w  of 
tbe  facts  which  will  presently  be  disclosed. 
One  of  tiie  grounds  of  the  flmt  motion  fbr  a 
new  trial  was  based  on  neiriy-dlBcovered  evi- 
dence, predicated  upon  the  folbnring  affldar 
vtt  of  this  womsn:  "During  the  month  of 
September  I  was  frequentiy  visited  by  Andrew 
T.  I^brend.  He  asked  me  to  run  off  with 
him.  I  refused  time  and  again.  But  he  kept 
on  begging  me  to  go.  I  told  hfm  that  he  had 
a  wife,  and  that  I  did  not  want  to  go.  An- 
drew said  Us  wife  did  not  love  him  and  he 
did  not  love  ber.  I  agreed  to  go.  But  when 
the  time  came  I  backed  out  But  be  kept  on 
b^ing  me.  I  agreed  to  go  several  times, 
but  every  time  I  got  scared  to  go  and  would 
back  out.  At  last  be  said  that.  If  I  did  not 
go,  he  would  kill  me,  so  I  told  him  I  would 
go.  I  asked  him  why  be  was  gobig  ofT  In  the 
middle  of  tbe  crop-gathering  season.  And  I 
asked  how  be  was  going  to  pay  Mr.  Jos.  Wat- 
eon,  a  storekeeper  at  Ridge  Springs,  the  money 
he  owed  him  for  advances.  Andrew  and  I 
were  working  together,  and  I  asked  him  how 
he  would  get  money  to  go  on.  He  said  be  had 
some  cotton  be  would  sell,  and  that  Mr.  Wat- 
son could  take  what  was  l^t;  and.  U  that  dU 


not  pay  him,  he  could  make  oat  tbcj  best  way 
be  could.  Andrew  gave  me  some  money  aboiit 
the  first  of  October.  I  went  on  the  train  fron> 
Wards  to  Augusta,  arriving  there  about  nine 
o'dock  In  the  morning.  By  agreement,  Mr. 
Lybrend  met  me  at  the  depot  in  Angnsta.  He 
had  driven  from  his  home  at  Wards  with  a 
load  of  cotton,  which  he  sold  in  Oranltevllle. 
He  said  be  bad  $180.  We  were  not  In  Au- 
gusta more  than  an  hour.  We  took  the  Geor- 
gia Railroad  and  went  to  Atlanta.  Before  we 
1^  Augusta,  Mr.  Lybrrad  asked  me  where  I 
wanted  to  go.  X  said  I  did  not  know.  He 
said:  'Don't  you  want  to  go  to  Ohl<^  where 
Ja<4c  Holmes  Uvesr  I  said:  Tes;  that  will 
da*  StxSt  Holmes  wss  a  white  man  who  left 
bere  about  eight  years  ago,  and  went  to  Ohio 
with  a  mriorad  wwnan:  Andrew  did  not  know 
anything  about  traveling.  I  have  been  trav- 
eling before,  wbm  my  j^mily  went  to  Texas. 
When  we  got  to  Atlanta  I  showed  him  irtiere 
to  buy  his  tickets,  and  I  got  tbe  trunks  check- 
ed. Ws  went  from  Atlanta  to  Gleivdand, 
OtalOk  direct  We  got  there  Sunday  mornlnir 
b^Me  day.  A  man  showed  ns  tbe  way  to  a 
hotel  Andrew  told  me  he  would  have  to 
tiumge  Us  name;  tiiat;  If  be  dU  not,  his  wife's 
petqde  would  pursue  him,  or  Mr.  Watson 
would  get  after  him  for  the  money  be  owed. 
Andrew  asked  me  what  name  be  should  as- 
sume. I  told  him,  *Walter  Smith.'  When 
we  got  to  the  hotel  we  were  registered  ss  'Mr. 
Walter  Smith  and  wife.*  We  stayed  there 
about  three  days.  We  left  devdand  and 
went  to  WlUoughber,  where  we  stayed  there 
one  nlgbt  Tbe  next  day  we  went  out  in  the 
country  about  three  miles.  We  lived  with 
Mr.  Sam  Brown,  a  white  man.  Our  work 
was  to  pick  up  apices.  I  was  paid  fifty  cents, 
and  he  was  paid  seventy-five  eents,  a  day. 
We  stayed  there  three  weeks.  I  wanted  to 
stay,  but  Andrew  got  dlssattsfled  and  wanted 
to  leave.  The  pecqiltfs  ptflltles  did  not  suit 
him,  and  he  fUt  dkeap  and  wanted  to  get 
away.  I  would  have  stayed,  but  he  wanted 
me  to  come  with  him,  and  he  would  not  leave 
me  any  money,  so  X  bad  to  do  s&  We  tbm 
went  to  WlUoughber.  At  Clevedand  we 
bought  ticfcets  to  Augusta.  He  then  checked 
tbe  trunks.  He  gave  me  the  wrong  dieck. 
We  got  to  Atlanta  Friday  night  I  can  read, 
and  saw  that  our  tickets  were  over  the  Cen- 
tral ThiiirMii.  The  conductor  on  the  Chatta- 
nooga train  said  to  us,  *Tonder  Is  your  train.' 
Andrew  and  I  got  «i  the  train  he  pcdnted  out 
Befwe  vre  got  on  I  told  him  that  was  not  the 
trahi.  He  ssld,  'Oh.  yes.  It  Is,  and  I  am  gotaig 
to  get  <mf  and  he  ^  so.  I  went  into  one 
coach,  and  he  went  Into  another.  Jnst  behind 
mine.  When  the  conductor  came  around  I 
gave  him  my  ticket  He  said,  'Yon  are  on  the 
wrong  train.*  I  said,  'Dcm't  this  train  go  to 
Augustar  He  said,  'Yes;  but  this  ticket  la 
for  the  Central  Railroad.*  I  would  have  told 
him  about  Andrew  was  on  the  train,  and  that 
he  had  a  ticket  like  mine,  but  Andrew  and  I 
had  agreed  to  pert  at  Atlanta  4iid  nfA^seem^ 
to  know  each  other.  :ai»te^idttdlef^ay^^ 
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ed  me  If  I  wanted  to  get  off  there,  or  go  to 
the  next  station.  He  aald,  'We  are  not  far 
from  Atlanta.'  I  told  blm  I  would  get  off 
there.  He  pulled  the  bell  rope  and  stepped 
the  train  perfectly  still.  The  conductor  then 
walked  down  the  aisle  In  front  of  me,  got  out 
of  the  car,  and  held  his  lantern  up  for  me  to 
see  how  to  get  off.  The  night  was  very  dark. 
The  conductor  said,  'Do  you  see  that  light?* 
I  said,  'Tea.'  He  said,  *That  Is  the  light  un- 
der the  Union  Depot  shed.'  I  then  thought  I 
would  wait  and  see  if  Andrew  waa  put  off. 
The  train  went  a  good  piece  further,  and  then 
I  saw  it  at^p,  and  saw  and  heard  It  start  again. 
I  waited  for  some  time,  but  Andrew  did  not 
come  back.  When  the  train  stopped  the  sec- 
ond time  I  saw  lights,  like  those  of  lanterns, 
alcmg  the  side  of  It.  I  weflt  back  to  Atlanta. 
At  six  o'clock  the  next  morning  I  got  on  a 
Central  train,  and  came  through  on  the  same 
ticket  by  Macon  to  Augusta.  In  Cleveland  the 
checks  got  mixed,  and  his  trunk  came  to  me 
and  mine  to  him.  He  then  sent  me  my  trunk, 
and  I  sent  him  his.  On  the  way  back  I  told 
him  I  was  in  a  family  way.  He  said,  'Well, 
I  will  support  you  and  your  child,  if  you  have 
one.'  The  child  Is  mine,'  he  said,  'and  I  will 
support  It  nntll  it  is  grown.'  Andrew  has 
never  given  me  or  his  child  one  cent  since  I 
got  back  or  it  waa  bom.  He  sent  a  man  nam- 
ed Isaac  lAwman,  who  worked  for  him,  to  tell 
me  that  he  wanted  to  see  me,  so  that  he  could 
tell  me  what  to  say  If  the  man  from  out  yonder 
came  to  see  me,— that  he  waa  suing  the  rail- 
road. I  told  him  that  I  would  not  go  to  him 
or  fool  with  blm.  I  have  never  had  anything 
to  say  to  him.  In  May,  after  we  got  back,  I 
saw  him  at  work  several  times.  Every  time 
I  saw  him  he  did  not  appear  to  be  crlpi^ed. 
I  did  not  go  home  at  once,  but  stayed  in  Edge- 
field village  until  May,  but  tbe  first  time  I  saw 
him,  he  was  at  work.  His  reputation  In  tliat 
community  Is  bad.  I  would  not  believe  him 
on  his  oath.  He  has  broken  every  promise  he 
ever  made  me." 

While  tbe  first  motion  for  a  new  trial  waa 
pending,  Lybrend  made  an  afiSdavIt  In  response 
to  that  of  Martha  Comer;  and  it  was  used  be- 
fore the  judge  for  the  ptupose  of  overcoming 
the  effect  of  her  statements,  so  as  to  prevmt, 
if  possible,  the  granting  of  a  new  trIaL  In 
his  affidavit  he  deposes:  "That  he  has  read 
the  statemrait  said  to  have  been  made  by  Mar- 
tha Comer,  and  that  be  pronounces  It  a  batch 
of  wlUfnl  Ilea,  malicious  and  slanderous,  and 
that  he  Is  iire[)ared  to  prove  them  false.  Ttiat 
the  design  and  purposes  of  the  said  statement 
he  knows  not  of  his  own  knowledge,  but  he  is 
reliably  informed  that  she  waa  paid  money 
for  the  statement,  and  told  that  the  money 
was  for  lost  time.  How  much  money  was 
jmld  her,  deponent  knoweth  not  That  the 
said  Marttia  Comer  Is  unreliable  and  unworthy 
of  bdlef,  or  both.  That  he  denies  ever  having 
connection  with  her,  while  he  knows  her  to  be 
a  public  prostitute.  That  she  never  before 
clamed  tbat  he  was  tiie  father  of  her  bastard 
child.   That  she  baa  never  asked  him  for  any 


fa^p  to  support  her  chDd.  That,  wltb  sucb  a 
state  of  feeling  exhibited  in  ber  purported  state- 
ment, she  would  have  long  ago  demanded  aid 
of  him  If  he  bad  been  the  father  of  ha  child, 
as  he  believes.  That  she  had  at  her  command 
the  laws  of  the  land,  which  compel  the  support 
of  bastard  children  by  the  father,  to  which  she 
has  never  applied  to  his  knowledge.  That  he 
did  go  to  Ohio,  on  a  business  trip,  but  r^nmed 
immediately  to  his  home  and  family.  That 
the  minute,  private  detidls  governli^  his  move- 
ments be  thinks  It  unnecessary  to  state,  but 
would  do  BO  If  necessary.  TtOLt  his  wife  knew 
his  movements  and  whereabouts.  Tbat  be 
wrote  h^  frequent  letters  in  his  abBeiic&  Tbat 
he  is  now,  as  he  has  ever  been,  living  quietly 
with  his  family,  and  trying  to  support  th^u. 
That  other  statement  made  by  Martha  Oomer 
are  false.  Tiiat  he  has  read  the  affidavits 
made  by  A.  W.  Home  and  others  tbat  be  play- 
ed baseball,  wUch  is  tme  as  far  as  It  goes. 
That  he  believes  that.  If  the  question  had  been 
put  and  answered  by  the  said  Home  and  oth- 
era  as  to  his  lameness,  that  they  would  have 
said  then,  'He  could  not  run  well,'  w  *hobbles 
tiadly  when  he  runs.'  That  he  has  reason  to 
beheve  that  this  qneatlon  was  asked  and  an- 
swered, but  they  are  omitted  or  not  put  In. 
Tlmt  lie  does  try  to  play  baseball,  and  tries  to 
run,  but  cannot  run  tlie  bases,— only  hobbles 
over  them.  That  baseball  waa  his  favorite 
pastime  before  he  was  hurt,  and  he  waa  an 
efficient  player.  That  be  thinks  the  moderate 
exercise  of  this  is  better  for  his  injured  leg. 
That  he  has  read  the  affidavit  of  Dr.  Du  Bose, 
and  believes  It  true,  but  ^scema  that  be  does 
not  say  that  he  has  recovered,  which  he  could 
not  say,  as  he  had  not  examined  him  since  be 
dismissed  him.  That  he  is  informed  that  one 
Jos.  M.  Ward  has  been,  with  some  strange 
men,  going  from  time  to  time  through  the 
community,  getting  affidavits  from  negroes  in 
their  houses  to  damage  him.  That  the  said 
Jos.  M.  Ward  is  known  as  a  busybody.  That 
be  la  a  man  without  character.  Tbat  he  Is 
informed  that  he  does  not  believe  In  God. 
That  he  is  a  dmnkard,  and  without  means, 
except  a  small  bouse  and  lot  given  him  by  bis 
brother,  the  Honorable  Clinton  Ward,  through 
whose  Influence  he  got  to  be  a  railroad  a^nt, 
and  that  he  does  not  now  speak  to  his  own 
brother,  or,  If  he  did,  but  to  abuse  him.  That 
he  la  unworthy  of  beli^  on  oath.  Tbat  be 
baa  read  tbe  libelous  letter  written  by  him  to 
agent  in  Atlanta,  which  is  false  and  slander- 
ous, and  its  dirtiness  shows  the  character  of  the 
man.  That  he  Is  reliably  Informed  that  he  is 
talking  for  money  hi  this  case,  according  to  Us 
own  words  spoken  to  a  neighbor." 

After  Lybrend  bad  testified  as  a  witness  In 
his  own  behalf  at  the  last  trial,  these  affida- 
vits wa»  offered  in  evidence  by  the  defendant 
"as  having  been  used  on  the  hearing  of  a  mo- 
tion for  a  new  trial  In  this  case;  and  it  was 
stated  in  offering  them,  and  not  denied  or  cm- 
tested,  tbat  tbe  affidavit  of  Martha  Comer  wis 
tbe  same  Introduced  on  a  motiD9  fw  new  trial 
In  this  case  from  aof^mffh^S^^&iS'^f^^- 
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dIscoTered  erldeoce,  and  the  affidavit  of  Ly- 
Drend  was  an  affidavit  uaed  on  tbe  bearing 
of  the  motion  as  a  counter  affidavit,  and  that 
t>oUi  were  on  file  In  this  conrt"  In  the  same 
connection  the  defendant's  counsel  offered  to 
prove  that  npon  the  previous  trial,  at  which  | 
the  jury  had  failed  to  agree  upon  a  verdict. 
Lybrend.  while  upon  the  stand  as  a  witness, 
when  confronted  with  bis  own  affidavit,  which , 
Is  copied  above,  admitted  that  he  had  made  it, 
and  admitted  "that  be  bad  aworn  faiae  In  that 
alBdavlt."  Some  of  the  evldrace  offered  to  show 
this  alleged  admission  was  embraced  in  tlie  M- 
lowing  dialogue,  which  tbe  defendant  tender- 
ed as  a  portion  of  Ly1n%nd'8  testimony  at  the 
time  of  tbe  mistrial:  "Q.  What  relation  was  i 
FVank  Miles  and  Martha  Comer?  A.  A  step- 
da.ugbter.  I  was  out  In  Ohio  with  that  dark- 
ey. I  want  to  tell  yon  that  I  am  ashamed 
of  It.  and  sorry  for  it;  and,  If  I  was  able,  I 
should  have  some  witnesses  from  South  Car- 
olina to  prove  to  you  gentlemen  that  my  con- 
duct is  not  down  there  yet  I  have  got  that 
much  to  say.  Maj.  Cununlng:  What  Is  it  you 
are  ashamed  of?  A  Asbamed  of  being  In 
Ohio  with  this  negro.  Q.  Are  you  ashamed  -of 
having  made  that  affidavit  too?  A.  Yes;  I 
■ID  aony,  and  ashamed  of  It  Q.  Thai  yon 
are  ashamed  you  made  the  affidavit  because 
It  was  not  true?  1  am  ashamed  of  it  Some 
of  it  la  true,  and  some  of  It  is  not  The  wit- 
ness: That  part  of  her  affidavit  about  my  say- 
ing atwut  supporting  her  child,  and  that  I  did 
not  love  my  wife.  Is  not  true.  Q.  The  rest  of 
ft  Is  true?  A.  Some  portions  of  It  Is  not  true. 
And  that  she  said  I  would  km  her  If  she  did 
not  go;  that  Is  not  true.  Q.  What  else  la  not 
trneT  A  Bdng  at  Ohio  witb  her  was  troe." 
Hie  court  rejected  the  affidavits  and  the  oral 
testimony,  and.  In  this  connection,  we  extract 
the  following  recital  ttom  the  motion  for  a 
new  trial:  "Said  evidence  was  offered  for  the 
purpose  of  Impeaching  the  said  plaintiff  as  a 
witness  In  tbe  case,  by  showing  that  be  bad 
■worn  tals^  In  It  and  had  made  contradictory 
8tatem«itB  In  It  touching  the  same,  not  <m  tills 
trial,  but  a  former  trial  of  the  same  case  on  mo- 
tion for  a  new  trial,  and  said  evidence  (taken 
down  by  the  steno^pber  on  flic  tanaex  trla^ 
being  further  offered  as  admissions  by  the  said 
I^br^  of  the  truth  the  facts  stated.  It  was 
objected  to  on  the  ground  that  such  evidence 
was  Irrelevant  and  was  not  available  for  pur* 
poses  of  Impeachment  Tbe  conrt  ruled  It  out 
and  defendant  says  tbe  court  erred  therein,  and 
■OegeB  the  same  as  cause  Cor  a  new  trial. 
Wben  these  papers  were  offoed  In  evidence 
the  court  Inquired  whether  they  were  offered 
«B  showing  that  the  witness  had  previously 
made  atatementa  conflicting  with  his  testimony 
on  the  present  trlaL  To  this,  counsel  replied 
that  fh^  were  not  imt  to  show  that  on  the 
motion  tot  a  new  trial,  and  on  another  trial 
whlcb  resulted  In  a  mistrial,  he  had  awmn  to 
conflicting  statements,  sworn  falsely,  and  that 
the  evldoioe  the  former  trial  waa  also  of- 
fered as  admlaslona  of  ^UUntiff,  and  to  identify 
tbe  time.'*   I^'brend  did  not  upon  bis  direct 


examination  at  the  last  trial,  give  any  testi- 
mony as  to  the  trip  to  and  from  Ohio,  or  as 
to  his  relations  with  the  woman  Martha  Comer. 
It  is  manifest  that  bis  counsel  delib^ately  ana 
intentionally  so  directed  his  examinaUon  as  to 
I  avoid  inquiry  Into  these  matters.  Upon  cross- 
examination,  counsel  for  the  defendant  sought 
to  draw  him  out  concerning  them;  but  be  de- 
clined to  answer  certain  questions  in  relation 
thereto,  tbe  answers  to  which  would  have 
tended  both  to  criminate  him,  and  to  bring  In- 
famy, disgrace,  and  public  contempt  upon  him- 
self and  his  family.  Upon  objection  the  court 
refused  to  allow  the  cross-examination  to  pro- 
ceed upon  this  line.  We  will  now  discuss  the 
I  headnotes  in  the  light  of  tbe  facts  as  above 
stated. 

1-4.  The  first  four  may  be-  considered  to- 
gether. It  will  be  observed  that  the  objection 
made  to  the  admissibility  of  the  affidavits  and 
tbe  oral  testimony  referred  to  In  these  notes 
was  that  this  evidence  "was  irrelevant,  and 
was  not  available  for  purposes  of  impeach- 
ment" It  a];q;>ear8,  therefore,  that  the  plain- 
tiff's counsel  did  not  present  tbe  distinct  ob- 
jection that  this  wss  evidence  offered  "In 
bulk,"  containing  matter  both  relevant  and  ir- 
relevant, and  that  the  former  should  hare  been 
pointed  out  and  offered  separately.  Tbe  ob- 
jection taken,  so  far  as  it  relates  to  Irrele- 
vancy, was.  In  effect  that  all  of  this  evidence 
was  irrelevant;  and  this  is  certainly  not  true, 
for  much  of  It  was  decidedly  relevant  and  im- 
portant. The  trial  Judge,  therefore,  in  view 
of  what  is  said  in  Harris  v.  Lumber  Co.  (Oa.) 
25  S.  B.  619,  coaceming  the  rules  oi  practice 
In  matters  of  this  kind,  might  very  well  have 
^ored  this  particular  ground  of  objection, 
and  would  have  been  fully  Jturtlfled  In  so  do- 
ing; for,  upon  its  general  complexlmi,  this 
case  Is  not  one  entitling  the  plaintiff  to  any- 
thing more  than  his  atild;  legal  rights.  His 
counsel  ouj^t  to  have  pointed  out  uid  ob- 
jected separately  to,  those  portions  of  this 
mass  of  evidence  which  they  piyiinwl  to  be 
irrelevant  U  they  conceded  that  any  of  It  was 
relevant  On  the  otfaa  hand,  unless  It  was 
the  right  (tf  the  defendant  to  have  this  evi- 
dence admitted  as  a  whOle^  it  was,  under  tbe 
decision  of  this  court  In  the  case  just  dted, 
equally  liummbent  npon  Its  counsel  to  separate 
tbe  admissible  portions  from  the  Inadmissible, 
and  offer  tbe  fOrmer  portions  only,  Whetho-, 
therefore,  error  was  committed  in  rejecting 
the  affidavits  and  Lybrend's  oral  testimony, 
must  at  last  d^nd  upon  whether  (nr  not  all 
of  this  evidmce  should  have  been  allowed  to 
go  to  the  Jury.  We  will  endeavor,  b^ore  con- 
dnding,  to  show  that  the  judge  ou^t  to  have 
p«mittfld  the  defendant  to  introduce  tbe 
whole  of  It  In  order  to  properly  discuss  this 
matter,  we  must  begin  by  notldi^  the  other 
grounds  of  objection  to  this  evidence,  via.  that 
it  "waa  not  available  for  pntpoees  of  Inywadi- 
ment"  and  ascertain  clearly  Uie  real  purpose 
ftw  wbldi  It  was  offered.  While  It  la  true  that 
the  motion  for  a  new  trial  duea^^Kctte  thirt 
It  was  offered  for  the  piSlsMesdfi^'Kivu^wK 
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Lybrend  as  a  wttoess,  It  Is  apparent  that  tbe 
word  jost  quoted  Is  not  here  used  In  Its  ordi- 
nary  and  technical  signification;  for  obviously 
there  was  no  attempt  to  "Impeach"  Lybrend 
by  showlDf  that  he  had  betore  tbe  last  trial 
made  Btatements,  either  In  writtng  or  orally, 
contradictory  of  what  he  had  at  that  trial 
sworn  npon  the  stand.  It  was  plainly  not  an 
etEort  at  Impeachment  nnt^er  section  3871  of 
the  Code,  "by  proof  of  contradictory  state- 
ments preTloosly  made."'  The  only  fair  and 
reasonable  conclusion  to  be  drawn  from  (be 
recitals  of  the  motion  for  a  new  trial  which  re- 
late to  this  matter,  and  wbicb  are  fully  set 
forth  In  the  foregoing  preliminary  statement, 
Is  that  tbt  evidence  In  question  was  offered 
tor  the  purposes  of  attacking  Lytn^nd's  alleg- 
ed cause  of  action,  and  discrediting  him  as  a 
witness  by  showing  that  he  had  been  guilty  of 
base,  disbonoraUe,  and  criminal  conduct  In 
connectlou  with  this  Identical  case.  We  will 
not  again  repeat  or  make  extracts  from  the 
rentals  referred  to,  but  we  feel  absolutely  safe 
In  saying  that  an  examination  of  them  will 
show  we  have  correctly  stated  the  real  ob- 
jects the  defendant's  counsel  had  Ih  view  In 
offering  the  evidence  under  conslderatlcu. 
That  a  witness  may  be  tbus  discredited  hy  tm- 
tlmcmy  competent  for  the  pnrpose  Is  not  to  be 
doubted.  Treating  Lybrend  as  a  mere  wit- 
ness, and  leaving  out  of  consideration  his  In- 
terest In  the  case  as  a  party,  the  defendant's 
right  to  discredit  him  by  showing  conduct  of 
the  nature  above  Indicated  cannot  be  ques- 
tioned. In  every  Instance  the  state  of  mind 
of  the  witness,  the  motives  which  will  proba- 
bly influence  his  testimony,  and  the  tempta- 
tions which  may  beset  hlnr  to  swear  falsely, 
are  important  to  be  known  In  passing  Intdll- 
geatly  npon  his  credibility.  Section  3876  of 
tbe  Code  declares  that  "the  state  of  the  wit- 
ness^ feelings  to  the  parties,  and  his  relatlon- 
ship,  may  always  be  proved  for  the  considera- 
tion of  the  jury."  This  section  being  simply 
declaratory  of  a  general  common-law  principle, 
it  is  hdpful  to  ascertain  from  the  decisions  of 
the  courts  In  what  Instances  it  is  applicable. 
The  following  are  siHne  of  the  many  illustra- 
tions which  might  be  dted:  A  witness  may 
be  asked  "whether  the  party  fw  whom  be  Is 
a  witness  did  not  purchase  the  wltneo^  real 
estate  at  tbe  request  of  the  witness."  Cam- 
eron V.  Montgomery,  13  Serg.  &  R.  128.  It 
may  be  shown  that  tbe  plaintiff  had  assisted 
his  witness  in  a  lawsuit  betwera  the  latter  and 
the  defendant  Hutchlnscm  v.  Wheeler,  SS  Vt 
830.  It  is  competent  to  prove  that  a  witness* 
when  speaking  of  tbe  action,  had  declared  "ahe 
would  do  all  she  conld  to  help  the  d^endants, 
ibe'd  be  damned  If  she  wouldn't"  Inhabit- 
ants of  New  PorUand  r.  Inhabitants  of  King- 
field,  B6  Me.  1"^  Or  that  a  witness  bad  said 
"she  Icnew  nothing  about  the  case  exc^  what 
her  husband  had  told  het,  and  that  her  memory 
was  so  treacherous  her  husband  bad  to  keep 
tellli^  her  what  to  testis  to."  Davis  v.  Boby, 
et  Me.  427.  Or  that  a  witness  had  stated 
that  "he  had  teatifled  In  court  for  the  d^end- 


ant  bat  thoagbt  if  the  ease  were  tried  again, 
he  should  testify  for  the  plaintiff."  Ghapman 
V.  Cf^n,  14  Gray,  454,  It  may  be  proved  that 
"tbe  witness  has  attempted  to  boy  or  bribe 
other  witnesses."  Luhrs  v.  Kelly,  67  Cat  290, 
7  Pac.  686.  "Where  a  witness  for  the  plain- 
tiff has  attempted  to  sabom  a  witness  to  swear 
falsely  In  the  cause  against  the  dtfHidant, 
and  on  his  cross-examination  denies  that  he 
has  done  so,  tbe  defendant  may  give  evidence 
to  contradict  him  in  that  respect"  Morgan 
V.  Frees.  15  Barb.  352,  hcridlng  that  tbls  was 
a  material  and  relevant  and  not  a  mere  ctA- 
lateral.  Issue.  "A  witness,  having  testified  In 
a  case,  afterwards  stated  out  of  oourt  that  he 
had  testified  fals^,  and  had  been  hired  by 
tbe  party  who  called  him  to  do  so.  Held,  that 
these  statements  might  be  proved  In  court  for 
tbe  purpose  of  discrediting  bis  testimuiy.'*  lfe> 
GInnIs  T.  Grant  42  Conn.  77.  It  Is  always 
competent  to  jHove  that  a  witness  has  at- 
t^pted  to  tamper  with  another  witness,  and  to 
contradict  by  evidence  a  denial  of  such  at- 
tempt FaiBom  V.  Brawn,  5  Fost  (N.  H.) 
114,  122.  Offering  to  receive  a  bribe  to  leave 
tbe  jurisdiction  of  the  court  la  a  fact  affect- 
ing the  credibility  of  a  witness.  State  v. 
Downs  (Mo.  Bup.)  3  8.  W.  220.  See,  also,  1 
Thomp.  Trials,  I  4S31.  and  3  Rice,  Bv.  227. 
the  text  of  which,  in  the  words  below  quoted. 
Is  taken  from  the  opinion  of  Paine,  J.,  In  Mar- 
tineau  v.  May,  18  Wla.  *67:  "Tbe  genera] 
role  that  a  witness  cannot  be  Impeached  by 
contradicting  him  as  to  collateral  matters  to 
well  understood.  But  It  has  been  hdd  that 
the  feelings  of  the  witness,  and  his  disposi- 
tion to  tell  or  conceal  tbe  truth  in  the  par- 
ticular suit  In  which  be  is  called,  are  not  col- 
lateral, within  the  meaning  of  the  rale." 
These  authorities  show  with  unmistakable  con- 
clusiveness that  the  language  ct  conduct  of 
a  witness,  Indicating  -Interest  prejudice,  par- 
tisanship, or  partiality  In  the  case  on  trial, 
may  be  proved  fbr  the  purpose  of  discrediting 
him.  The  rule  api^ies,  of  coarse,  with  still 
greater  force  where  the  witness  Is  a  party  seek- 
ing to  establish  a  daim  or  defense  by  hta  own 
testimony;  and  It  also  seems  to  be  nnqoes- 
tlonaUe  that  proof  of  a  party's  ccnrnipt  con- 
duct In  endeaT(wIng  to  sustain  hJs  side  of  the 
case  is  admissible  against  him  even  where  be 
has  not  been  sworn  as  a  witness  for  himself. 

The  evidence  with  whicfa  we  are  now  dealing 
was  offered  to  diow  Oiat  lybrend  had  commit- 
ted pojnry  In  (vder  to  bold  a  verdict  be  bad 
obtained  against  the  railroad  company  and  pre- 
vent the  granting  of  a  new  trial,  and,  farther, 
that  be  bad  subsequently  sdmltted  under  oath 
the  commlssloa  of  the  pecjmr.  Such  evidence 
was  not  only  competent  as  affecting  his  credi- 
bility, hot  as  bearing  ttpon  tbe  general  merits 
and  righteousness  (or,  ratber,  nnrii^teoasnees) 
of  bis  cause.  No  less  an  authority  than  L«d 
Cmief  Justice  Gockbnm  maybe  dted  in  this  con- 
nection. Tbe  following  Is  taken  from  bis  opinion 
in  Morlarty  t.  Bailway  Go.,  L.  Bi  Q  Q.  B.  319: 
"The  conduct  of  a  party  to  a  eaxa^  mayjbe  <rf 
tbe  highest  lmportae(ft^[^MH<^9@d^e@ber 
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the  cause  of  action  tn  which  he  is  plaintiff,  or 
the  groand  of  defense,  If  be  fs  defraidant.  Is 
honcBt  And  Just,  Just  u  It  Is  evidence  against  a 
prl8<mer  that  be  bad  said  one  thins  at  one  time 
and  another  at  another,  as  showing  that  the 
recourse  to  falsehood  leads  fairly  to  an  Infer- 
ence of  guQt  Anything  from  which  such  an 
Inference  can  be  drawn  Is  cogent  and  important 
evidence  with  a  view  to  the  Issue.  So,  if  you 
can  show  that  a  plaintiff  has  been  suborning 
false  testlnuwy,  and  has  endeavored  to  have  re- 
course to  perjury,  It  is  strong  evidence  that  he 
knew  perfectly  well  hl«  cause  was  an  unright- 
eous one.    I  do  not  say  that  it  is  conclusive. 

1  fully  agree  ttiat  It  should  be  put  to  the  Jury 
with  the  intimation  that  It  does  not  always  fol- 
low, because  a  man,  not  sure  be  shall  be  aUe 
to  succeed  by  righteous  means,  has  recourse  to 
means  oi  a  diff«%nt  character,  that  that  which 
he  desires,  namely,  the  gaining  of  the  victory, 
Is  not  his  due,  or  that  he  has  not  good  grounds 
for  b^eviiv  tlutt  Justice  entitles  him  to  It  It 
does  not  necessaxlly  follow  that  he  has  not  a 
good  cause  of  ajctlon,  any  more  than  a  prisoner's 
nqnifing  a  fslsc  Statement  to  increase  Ills  ap- 
pearance of  innocence  Is  necessarily  a  proof  of 
his  guUt,  but  it  is  always  evidence  which  ought 
to  be  submitted  to  the  consideration  of  the  tribu- 
nal which  has  to  Judge  of  the  facts."  The 
doctrine  so  clearly  stated  in  these  apt  and  well- 
chosen  words  rests  upon  the  same  principle  aa 
that  laid  down  In  Gray  v.  Halg,  20  Beav.  219, 
wherein  It  was  held:  "When  an  accounting 
party  destroys  the  accounts  before  the  matters 
have  been  finally  adjusted,  and  still  more  pend- 
ing a  litigation,  the  court  win  presume  every- 
thing most  unfavorable  to  him,  conslafent  with 
the  established  facts."    And  see  James  v.  BIou. 

2  Sim.  St  S.  006,  in  which  Sir  John  Leach,  In  the 
high  court  of  chancery,  held  that  "the  suppree- 
sion  pf  some  of  a  series  of  documents  admitted 
to  be  In  possession  of  the  party  who  produces 
the  others  is  evidence  that  the  documents  with- 
held afford  Inferences  unfavorable  to  that  party 
who  withholds  t^em."  The  seme  doctrine  un- 
doubtedly obtains  tn  this  country.  Thus,  tn 
Suen  V.  Bray,  56  Wis.  156.  14  N.  W.  14,  It  was 
held  that:  "Letters  written  by,  or  at  the  Instiga- 
tion of,  a  'party  to  an  acUon,  to  third  persons, 
warning  them  not  to  aid  the  other  party  or  tes- 
tify in  the  action,  or  urging  tiiem  to  testify  to 
a  partlcnlar  state  of  facts,  am  In  tiie  nature  of 
admissions  1^  ocmdnct,  and  are  admlsslMe  In 
evidence  It  Is  immaterial  that  awA  Inters 
were  written  before  the  action  was  commen- 
ced, If  the  cause  of  actloa  had  been  asserted, 
and  a  controversy  concerning  It  was  then  In 
progresB."  In  the  opinion  (page  164,  56  Wla., 
and  page  18,  14  N.  W.),  I^n,  J.,  dtee  the 
Morlarty  Case,  siqira,  and  1  Oreenl.  Etv.  {  199, 
wtUch  la  In  point  upon  the  principle  Invt^d. 
"Where  a  party  Is  proved  to  have.  Bappressed 
any  apedea  of  evidence,  or  to  have  deatn^ed  or 
defaced  any  written  Inatnuneot,  a  presumption 
arises  that,  had  the  truth  appeared.  It  would 
bave  been  against  his  Interest,  and  the  fabrica- 
tion of  evidence  ralsea  a  preaumptloQ  against 
the  party  doing  so,— no  less  than  when  evi- 


dence has  been  8iQ>pressed  or  withheld."  Wlnch- 
ell  V.  Edwards,  87  IlL  41.  "On  the  trial  of  a 
case  it  may  be  shown  that  a  party  has  destroy- 
ed or  suppressed  material  evidence,  or  has  fatv 
ricated  such  evidence,  as  It  implies  an  admis- 
sion that  he  has  no  right  to  recover  If  the  case 
Is  tried  on  the  evidence  as  It  eElsts."  Railway 
Co.  V.  McMahoQ,  103  lU.  486.  "All  efforts  by 
either  party  to  a  suit,  or  his  authorized  agent, 
to  destroy,  fabricate,  or  suppress  evidence,  may 
be  shown;  such  acts  being  In  the  nature  of  an 
admission  that  the  party  has  no  sufficient  case 
unless  fUded  snppresshig  evidence,  or  by  the 
fabricaticoi  of  more  evidence."  Lyoaa  v.  Law- 
rence, 12  HI.  App.  531;  1  Thomp.  Trials,  S  796. 
"The  alteration,  suppression,  falaiflcation,  de- 
struction, or  manufacturing  of  evidence  ratoes 
a  presumptiMi  against  the  spoliator.  •  •  « 
*Omnia  prsesjamuntur  contra  qKillatotem.' " 
Lawson,  Pres.  Bh'.  140. 

The  defendant's  rig^t  to  prove  that  Lybrend 
committed  perjury  in  snpp(Hrt  of  his  verdict, 
and  that  he  subsequently  admitted  under  oath 
that  he  had  done  so,  stands  demonstrated.be-  - 
yond  doubt.  In  this  propoeltlon  we  all  con- 
cur, but  our  Brother  ATKINSON  thhits  the 
court  rightly  rejected  the  evld«ice  offered  for 
this  purpose^  because  It  contained  much  irrele- 
vant matter  which  would  tend  to  unfairiy  prej- 
udice Lybrend's  case  Before  the  Jury.  Aa  we 
have  already  pointed  out,  his  counsel  did  not 
make  this  specific  objectitm;  but,  aside  from 
this,  the  Chief  Justice  and  the  writer  tUnk  the 
evidence  ought  to  have  been  admitted  Just  aa 
it  was  ott&eA.  It  Is  true  that  Lylffend's  aban- 
donment of  his  family  and  hia  disgraceful  esca- 
pade and  liaison  wltti  this  colored  woman  are 
immaterial  and  irrelevant  upon  the  question 
whether  be  was  improperiy  ^ected  from  the 
defendant's  train,  and  liiereby  injured;  but 
his  perjury,  whereljy  he  fabricated  evidence  tn 
his  favor,  and  his  admission  that  he  had  been 
guilty  of  the  perjury,  are  admissible  against 
bim.  The  blending  of  tlie  relevant  and  Irr^ 
vant  tias  resulted  from  tlie  course  wbidi  he 
pursued,  and  from  tiie  fraudulwt,  wrongful, 
and  unconscionable  manner  In  which  he  ^hh 
dealt  with  tils  own  case.  It  la  Impossible  to 
unmix  the  elements  essential  to  a  fair  view  of 
the  whole  matter,  and  Lybroid  baa  no  right  to 
have  tills  view  ezduded  from  the  Jury  simply 
because  It  will  bring  to  li^t  some  things  not 
really  pertinent  He  la  largely  reaponslble  for 
the  manner  in  which  the  Irr^ervant  and  rde- 
vant  mattofl  have  become  commingled.  He 
ought  not  to  be  allowed  to  muddy  the  water 
and  then  complain  of  the  mud.  His  own  affi- 
davit cannot  be  clearly  understood  unless  read 
In  OHUtectUm  with  the  wIh^  of  Martha  Oomer*a, 
and  all  hia  oral  testhuony  embraced  In  the  dia- 
logue coined  above  la  eaaentlal  to  a  dtatlnct 
comprehmsion  of  the  extent  to  wtdch  tala  ad- 
mission went,  and  wliat  It  covered.  In  no 
other  way  can  the  scope  and  precise  Import 
of  the  admission  be  satisfactorily  bnraa£bt  out 
And,  after  all,  will  any  real  injustice  be  dme 
by  luting  In  all  ttils  eridencef  Ineapectlve 
of  1^  and  loddng  only  to  the  tobT^ot^ttie  mK 
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dence  which  waa  Bdmltted,  it  Beems  liiyKnslbId 
to  reach  any  oth&c  fair  conclusion  than  that 
Lybrend  really  ba6  no  case  at  all  against  thia 
company,  and  that  he  brought  an  action  which 
had  no  foundation  in  truth  or  Justice.  Never- 
tbdess,  he  obtained  a  verdict,  sought  by  perjary 
to  sustain  it,  and  aft«^ards,  when  driven  to 
the  wall,  had  to  confess  his  perjury.  Wby 
Rhonld  tbe  rules  of  evidence  be  in  the  least  de- 
gree strained  in  his  be^f  ?  If  a  liberal  con- 
struction and  application  of  tbem  is  ever  to  be 
permitted,  is  not  this  a  case  in  which  such  a 
course  ie  allowable?  Courts  should  never  lend 
tbemaelves  to  a  palpable  defeat  of  justice,  un- 
less constrained  to  do  so  by  unbending  roles 
over  which  th^  have  no  controL  We  do  not 
mean  to  say  tbat  Inadmissible  and  irrelevant 
evidence  oue^t  ever  to  be  admitted  against  a 
party  over  a  proper  objection,  bpt  we  do  mean 
to  say  tbat  in  a  case  like  this  all  material  facts 
atioald  be  allowed  to  go  in,  unless  absolutely 
fwUddea  t^^  1^1  rates.  As  lybrend  bims^, 
by  making  an  improper  and  onconscionable 
effort  to  interfere  with  the  due  course  of  Jus- 
tice, has  put  the  case  In  such  shape  that  the 
full  truth  of  it  really  material  to  the  defense 
cannot  be  shown  without  at  the  flame  time 
showing  other  things  not  material,  be  cannot 
complain.  The  court  In  its  charge  can,  as  fai 
as  possible,  protect  him  fnxn  any  consideration 
hy  ttie  Jury  of  the  Irrdevant  facts;  and  If, 
because  of  the  peculiar  status  of  the  case,  which 
he  himself  baa  brought  about  the  protectlmi 
.win  not  be  adequate  and  complete^  he  has  no 
one  to  blame  but  hlmseif . 

5.  Bfany  of  the  detaUs  of  Lybrend's  trip  to 
Obla,  and  of  his  association  with  the  woman 
MarUia  Comer,  certainly  were  Irretevant;  but 
eadti  facts  as  tmded  to  show  that  slie  was  upon 
the  train  of  the  Oeoi^  Railroad  on  the  night 
be  was  exp^led  th^efrom  were,  for  a  reas(m 
already  stated,  both  relevant  and  material;  and 
in  view  oi  the  defendant's  rl^t,  by  a  thorough 
and  sifting  cross-eKaminatlott,  to  compel  Ly- 
brend to  admit  that  she  was  upon  tbat  train, 
Inquiries  concerning  his  whereabouts  and  move- 
ments and  the  extent  of  his  travds  In  company 
with  the  wtMuan  for  some  time  previous  might 
have  bera  l^ltlmately  pressed  to  a  coneidoA- 
ble  extent  if  counsel  for  the  defendant  had  not 
«icomitered  the  difficulty  which  arose  when 
Lybrend  claimed  his  privilege  as  stated.  He 
was  protected  under  that  clause  of  the  bOi  of 
rlghti  which  declares  that  "no  person  shall  be 
compelled  to  give  testlmoisy  tending  in  any 
manner  to  criminate  himself'  (Code,  }  ^98), 
and  under  section  3814  of  the  Code,  wblch  pro- 
vides that  "no  party  shall  be  required  to  testify 
as  to  any  matter  which  may  criminate  or  tend 
to  criminate  himself,  or  which  shall  tend  to 
work  a  forfeiture  of  his  estate,  or  which  shall 
tend  to  bring  infamy,  or  disgrace,  or  public 
contonpt,  npon  himself  or  any  member  of  his 
family."  In  argntng  the  case  here,  counsel  tor 
the  company,  recognizing  the  general  rule  up- 
'  on  this  subject,  contended  that  It  shonld  not 
have  been  applied  in  Lybrmd's  favor  at  the  last 
trial  of  this  case,  because  at  a  previous  trial  he 


had  voluntarily  testified  as  to  the  very  mart  era 
concerning  which  he  now  chose  to  remain  silent; 
in  other  words,  that,  having  wioe  waived  bis 
privilege,  the  waiver  was  binding  vjfoa  him  un- 
til the  case  was  finally  at  an  end.  We  canoot 
concur  in  this  view.  The  fact  that  Lybrend 
had  made  the  waiver  at  a  former  hearing  be- 
fore a  different  Jury,  and  undw  drcmnstaiKes 
necessarily,  to  a  greater  or  less  extent,  unlike 
those  surrounding  the  last  trial,  did  not  preclude 
liim  from  exercising  his  privilege  at  a  later 
stage  of  the  caB&  He  may  on  one  occadon 
have  had  reasons  for  speaking  out  which  were 
entirely  satisfactory  lo  himself;  and  on  the 
next  be  may  have  bem  Influoiced  to  keep  dlent 
by  other  reasons  which  were.  In  his  c^nlon, 
equally  cogent.  These  were  matters  for  him- 
self alone  to  determine.  Ihe  privilege  Is  in  the 
highest  degree  pea^nal,  and  is  a  sacred  one, 
which  the  courts  should  Jealously  guard.  This 
case,  as  to  this  point.  Is  widely  different  and 
easily  distinguishable  from  that  line  of  cases, 
practically  without  limit  as  to  number,  bi  which 
it  has  been  held  that,  if  one  on  trial  tcr  crime 
chooses  to  testis  In  fats  own  b^ialf,  be  most, 
on  crora-examlnation,  answer  all  perUnentqaes- 
tions.  no  matter  If  his  answers  do  tend  to 
criminate  him.  Ordinarily  the  accused  in  a 
criminal  caso  has  no  right  to  testify  at  ail;  and 
generally.  If  not  unlTeraally,  statutes  confer^ 
ring  this  privily  expressly,  or  In  etted,  annex 
as  a  condition  that  he  must  snlnnit  to  the  fulh^ 
cross-examination.  He  pays  this  price  for  the 
benefit  swearing  for  himself.  We  have  in 
Georgia  no  statute  allowing  the  accused  in  a 
criminal  case  to  be  swwn  as  a  wltaess;  and  our 
statute  allowing  parties  In  ctvil  casee  to  testify 
In  their  own  b^ialf  contains  no  oonditioa  In 
any  manner  abridging  their  rights  or  privileges 
as  witnesses  arising  under  our  constitution  or 
the  above-cited  secticm  of  the  Oode.  It  has,  it  la 
true,  been  very  Justly  hdd  that  If  a  wHjwsb, 
being  fuUy  aware  of  his  r^t  to  m^iwh^in  ^- 
lence,  nevertbelesa  ndmitarily  enters  i^ion  a 
partial  disclosure  concerning  matters  as  to 
which  he  could  daim  his  privilege,  be  wDl  be 
deemed  to  have  waived  It,  and  may  be  com- 
pelled, by  a  rigid  crOBS-examlnatioUf  to  dlscloae 
the  whote  truth  regarding  such  mattCTS.  The 
reason  of  this  rule  is  that  a  witness  cannot  ar- 
bitrarily in  part  waive  and  In  part  reserve  Us 
privilege,  for  the  purpose  of  becoming  a  partisan 
In  the  case,  revealing  only  so  much  at  the  truth 
as  will  t>eneflt  one  of  the  parties,  and  asserting 
his  privilege  when  Interrogated  as  to  futs 
whldi  would  cut  the  other  way.  In  other 
words.  If  he  elects  to  testify  as  to  a  glvai  mat- 
ter he  win.  In  the  interest  of  Justice  and  of 
right,  be  comp^ed  to  disclose  the  ^ole^  and 
not  a  part  ndy,  of  the  trath.  There  is,  how- 
ever, no  necessity  or  reason  for  extending  this 
rule  to  cover  a  case  -where  a  witness  viduntarily 
testifies  as  to  privileged  mattm  upon  one  trial 
and  subsequentiy,  at  a  second  end  entirely  dif- 
ferent trial,  claims  his  privilege  of  giving  no 
testimony  whatever  In  regard  thereto.  Hie 
second  trial  Is  a  de  novo  Investigatira  before 
another  Jury,  whose  duty  It  IMo  condder  the 
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cue  In  the  Ught  only  of  the  evidence  adduced 
at  that  liearlD£,  and  to  allow  the  witness  to  aa- 
■ert  his  prlTllege'could  result  in  no  undue  ad< 
Tantage  or  Injustice  to  either  party  to  the  canae. 
Oonaidered  merely  as  any  other  wltnees,  Ly- 
brend  therefore  bad  a  right  to  claim  his  v^rl- 
lege  at  the  last  trial  notwithstanding  the  fact 
that  at  a  prevloiu  hearing  of  the  case  be  maj 
bare  TOlnntaxUy  waived  it.  It  was  urged,  how- 
ever, that  the  waiver  was  binding  upon  him  be- 
cause he  was  not  simply  a  witness,  but  a  part? 
to  the  case.  This  cannot  be  a  sound  position. 
A  party  oftm  waives  at  one  trial  what  he  has 
an  undoubted  right  to  object  to  at  a  subsequent 
hearing  of  the  same  case.  For  Instance,  he 
may  permit  Irrelevant  testimony  to  be  introdu- 
ced, or  may  allow  the  contents  of  a  writing  to 
be  prored  by  parol  without  accounting  for  the 
pa[)er.  or  he  may  allow  an  unrecorded  deed  to 
go  In  evidence  without  proof  of  Its  execution. 
Surely,  It  cannot  be  said  that  because  he  does 
these  or  similar  things  at  one  Investigation  he  Is, 
until  the  end  of  that  particular  case,  estopped 
from  makhig  objections  he  had  fivm^ly  chosen 
not  to  urge.  We  therefore  omdqde  that  Ly- 
brsid's  right  as  a  witness  to  dedlne  answering 
the  objectionable  questions  was  not  lost  be- 
caose,  as  a  party  swearing  In  his  own  behalf, 
he  had  on  a  previous  trial  answered  similar 
questions  without  objection. 

6.  We  have  not  undertake  to  deal  q>eclflca]l7 
with  all  the  questions  made  In  the  motion  for 
a  new  trial,  or  In  the  cross  bU  of  exceptions 
filed  by  the  defendant  In  OTor.  Bxcept  as  In- 
dicated In  this  opinion,  there  was  no  error 
which  would  have  required  a  reversal  of  the 
judgment  bdow;  but.  if  the  trial  Judge  bad 
seen  proper  to  grant  a  second  new  trial  upon 
the  merits,  this  course  would  have  met  the  full 
aj/iprovBl  of  a  majority  of  this  court.  Judgment 
on  main  blU  of  exceptions  rerersed.  On  cross 
bill,  afStmed. 

ATKINSON,  J.  (dissenting).  1.  Where  ei- 
ther party  In  a  dvll  case  is  called  as  a  witness 
In  his  own  behalf,  the  adverse  party  is  entitled 
to  BOtitJect  him  to  a  cross-examUiatlon  thorough 
and  sifting;  but  he  cannot,  under  the  guise  of 
a  cross-examination,  against  a  claim  of  privl- 
l^e  by  the  party  examined,  e^clt  from  him  tea- 
timony  which  may  criminate  or  tend  to  crimi- 
nate him,  or  which  shall  tend  to  work  a  for- 
feiture of  his  estate,  or  which  shall  tend  to 
bring  Infamy  or  disgrace  or  public  contempt 
upon  himself  or  any  member  of  his  family.  Es- 
pecially Is  this  true  where  the  matter  Inquired 
of  Is  collateral  merely,  or  relates  to  Irrelevant 
matters,  or  is  not  responsive  to  testimony  de- 
livered by  the  witness  on  his  own  behalf. 

2.  A  witness  may  not  be  Impeached  by  proof 
of  contradictory  statements  previously  made 
under  oath  touching  Immaterial  matters  and 
those  not  relevant  to  the  issue  being  tried;  and 
matters  are  neither  material  nor  relevant  when, 
under  the  pleadings  and  the  evidence  admitted 
thereimder,  their  admission  In  evidence  could 
not  legally  aid  in  the  8olutt(»i  of  the  questions 
raised. 
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8.  A  party  to  a  cause,  sworn  as  a  witness  In 
his  own  behalf,  is  in  ttke  manner  protected, 
and  cannot  be  impeached  by  proof  that  in  a 
former  stage  of  the  same  cause  he  iiad  testified 
falsely  as  to  matters  touching  his  own  conduct, 
concerning  which,  in  the  trial  then  in  progress, 
he  exercises  his  privilege  to  remain  silent,  and 
which  are  not  relevant  to  the  pending  Issue. 

4.  The  fact  that  one  party  to  a  cause  has 
willfully  manufactured  or  sut>pressed  testi- 
mony, or  been  guilty  of  any  other  conducf 
therein  which  would  Indicate  a  purpose  to  takr 
an  unfair  advantage  of  his  advosaiy,  may  bt 
proved  at  the  trial  to  discredit  the  case  of 
such  party.  Yet,  where  the  evidence  oflere<' 
to  iffove  such  facta,  whether  consisting  of  doc 
uments  or  ottierwlse,  contains  some  matten 
which  are  wholly  irrelevant,  the  court  may. 
upon  objection  made  upon  the  ground  of  irrel- 
evancy, exclude  such  testimony  as  a  whole 
from  the  consideration  of  the  Jury;  and  this 
Is  true  even  though  such  documents  or  such  tes- 
timony offered  may  contain  some  evidence 
which  might,  under  other  dreumstances,  be 
relevant  to  the  issue  and  admissible.  The 
dnt7  of  separating  that  which  Is  relevant  from 
that  which  Is  hrelevant  Is  upon  the  party  of- 
fering the  evidence,  and  not  upon  the  court 

5.  Where^  at  a  former  trial  of  the  cause  then 
being  tried,  a  party  who  is  a  witness  In  his 
own  behalf  made  an  affidavit  and  also  delivered 
oral  testimony  touching  matters  concerning  his 
own  conduct,  wtth  respect  to  which,  during 
the  trial  then  In  progress,  some  of  wUcb  mat- 
ters are  relerant  and  some  Irrderant,  being 
again  a  witness  on  his  own  behalf,  claims  Ms 
prlTQ^  of  alienee  concerning  such  mattras, 
he  cannot  be  impeached  generally  by  showing 
that  he  had  admitted  that  he  "had  sworn 
false  In  l^t  afOdavll^;  It  not  appearing  that 
the  admission  related  to  ttioae  things  which 
were  relevant,  rather  than  to  those  things 
whldi  were  Irrelevant  Nw  Is  his  formor  tes-. 
timony.  where  It  relates  to  mattws  wholly 
foreign  to  the  cootrovCTsy,  admissible  for  any 
purpose. 

6.  The  Twdlct  of  the  jury  la  siipported  by 
the  evidence;  the  charge  of  the  court  fully  and 
fata-ly  submitted  the  qiiesti<Hi8  made  by  the 
pleadings;  two  Juries  have  found  in  favor  of 
the  Kdalntlff ;  and.  so  wror  of  law  having  been 
eommltted,  this  court  ought  not  to  contnd  the 
discretion  of  the  trial  Judge  In  refusing  a  new 
trial. 


(SO  S.  O.  3801 
TOWNSBND  T.  SPARKS. 
(Supreme  Court  of  South  Carolina.  Sept  IS, 
1897.) 

AORICDLTUKAL  LtEN  Ll.W— WARRANT  OV  ATTACH- 
HBKT— VaOATIOH— RULBS  OP  GOURT— VAUniTf 

— SuPRBMS  OoDBT— QuRsnoirs  or  Vaot. 
1.  Code  Olv.  Proc.  f  4S0,  gives  Judges  ot 
the  circuit  courts  authonty  to  adopt  rales  of  prac- 
tice not  inconsistent  wtth  the  statute,  and  sec- 
tion 250  provides  that  It  shall  be  the  duty  of 
oiu  procuring  a  warrant  of  attachment  uadtx 
the  Code  to  file  the  affidavits  on  which  It  was 
granted  wldiin  10  dsys  after  ita  iatwaee.  ffddL 
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Out  rale  60  of  Oie  drcnlt  court,  provkUtig  that, 
if  mM  dntT  i»  not  pecfonned,  court  waj  va- 
cate the  proceeding!,  Is  not  in  contraTentton  of 
any  atatate. 

2.19  St.  at  Large,  p.  429  (Rer.  Bt  1898,  f 
2619),  provides  that  an  attadiment  under  the 
agricoltoral  Uen  law  may  be  vacated  for  any 
cansea  anCBcient  under  Itte  Oode  of  OItU  Pro* 
cedure.  Hdd,  that  inch  an  attachment  may 
be  vacated  for  not  filing  the  afBdavita  on  whicu 
it  was  granted  within  10  days  after  its  iaan- 
ance,  in  view  of  Code  Oiv.  Proc.  8  250,  making 
ft  the  dnty  of  plaintiff  to  file  rach  a^davita  in  at* 
tadiment  proceedlnga  nnder  die  Code,  though 
such  proceedings  can  be  vacated  for  the  violation 
of  snch  dnty  only  by  vfatne  of  rule  69,  so  prorid- 
ing. 

8.  One  who  replevies  properb'  seized  under  a- 
warrant  of  foreolosure  of  an  agricultural  lien  does 
not  thereby  waive  his  rights  to  move  to  vacate 
■aid  wanant. 

4.  A  [dalntilTs  affldaTlt  was  on  the  same 
sheet  of  paper  as  that  whldi  contained  a  war- 
rant issued  for  an  attachment  under  the  agri- 
cnltniml  Ben  law.  Said  sheet  was  left  with  the 
detk  witliont  InstrnetlmiB,  and  be  made  no  in- 
doTBHnent  of  filing  on  the  affldavft  bnt  delivered 
the  sheet  to  the  sheriff.  Defendant  examined 
the  aiBdavlt  while  thns  in  the  sheriff's  cnstodr, 
but  said  aheet  was  not  In  clerk's  custody  withm 
10  days  after  the  isaoance  of  the  warrant. 
Hdd,  that  the  affidavit  was  not  filed  within  10 
days  after  the  issuance  of  the  warrant,  as  re- 

aabed  by  Oode  Olr,  Proc.  |  2S0,  and  rule  69  of 
le  circuit  court 

6.  The  supreme  court  has  no  jurisdiction  to  re- 
view facta  necessarily  found  by  the  circuit  court 
on  a  question  as  to  whether  an  affidavit  required 
to  be  filed  under  the  agricultural  lien  law  haa 
been  delivered  and  received  for  filing. 

Appeal  from  conunon  plena  circuit  court  ot 
Marlboro  conntr;  B.  O.  Watts,  Jndge. 

Action  by  Joim  R.  Townnend  against  Wil- 
liam A,  Sparks.  Prom  an  order  vacating  a 
warrant  of  attachment,  plaintiff  appeals.  At- 
finned. 

T.  L  Bogen  and  R.  H.  HewUm,  ft»  appel- 
lant.  Knox  LIvlngatODe,  for  respondent 

J0NB8,  X  nils  la  an  appeal  from  an  order 
vacating  a  warrant  of  attachmoit  iBBaed 
agalut  respmdent  at  the  instance  of  ^wl- 
lant  nnder  the  egricnltnnU  lien  lav.  Under 
tUs  warrant  the  crops  of  respondent  were 
■etaed  1^  the  iherUf.  BeapondeiDt,  as  plain- 
tiff, bron^t  an  action  of  dalm  and  dellvay 
against  the  sheriff  and  appellant  aa  dtfend- 
asts,  and  gave  bond  to  obtain  the  delivery  of 
the  said  crops  to  bim,  bat,  npon  the  sheriff  and 
appellant  executing  the  required  bond,  the 
pmp«ct^  was  retained  by  the  sheriff,  Thrae- 
after  respondent  moved  before  Judge  Watta 
to  vacate  said  warrant  on  the  ground  that  It 
was  Im^ovMenOy  Issued,  In  that  tiie  afildap 
vlt  upon  irhlcb  It  was  based  Is  not  true,  and 
on  the  further  ground  that  It  was  itregnlarly 
Issued  because  (1)  no  statranent  ct  the  amount 
due  aooompanled  the  affidavit,  00  the  affida- 
vit was  not  filed  with  the  derk  ttf  the  court 
within  10  days  after  the  issuance  of  the  war- 
rant The  drcnlt  judge  vacated  the  warrant, 
basing  his  Judgment  soldy  upon  the  ground 
that  the  affidavit  upon  which  the  warrant  waa 
Issued  was  not  filed  with  the  clerk  of  said 
court  «a  required  by  section  250  of  the  Code 
of  Procedure  and  rule  68  of  the  circuit  cour^ 


overruling  the  other  grounds.  Appellant  ap- 
peals  on  the  following  grounds:  **{!)  Because 
his  honor,  Judge  Watts,  eirdi  In  holding  that 
the  affidavit  upon  whldi  the  warrant  to  selie 
the  crop  was  issued  was  not  filed  with  the 
deik  of  the  court  as  required  section  2S0 
of  the  Code  of  Civil  Procednre  and  rule  69  of 
the  drcnlt  court  (2)  Because  said  affidavit 
was  actually  and  legally  filed,  and  his  honor 
should  have  so  held.  (3)  Because  the  respond- 
ent, by  replevying  the  pn^jterty  seized  under 
the  said  warrant  of  fOredosure,  waived  his 
right  to  move  to  vacate  the  said  warrant,  and 
bis  honor  should  have  so  held.  (4)  Because 
the  penalty  fixed  by  rule  69  of  the  drcnlt 
court  Is  void,  being  in  contraventlcMi  of  the 
statute,  and  his  honor  Aould  have  so  hdd.** 
We  consldea:  the  exceptions  in  their  Inverse 
order, 

1.  Under  section  450  trf  the  Code  ot  <Bv1] 
Procedure  the  Justices  of  the  supreme  court 
and  Judges  of  the  dicutt  courts  have  anthw^ 
ity  to  meet  in  gmeaM  convention,  and  adopt 
rules  deemed  necessary  to  regulate  the  prac- 
tice In  the  circuit  court,  provided  such  rnks 
ore  not  Inconsistent  with  any  statute  of  the 
stat&  We  have  been  pointed  to  no  statute 
with  which  mie  69  is  inconaistent,  and  know 
of  none.  On  the  contrary,  sectimi  2B0  of  the 
Code  of  Civil  Procedure  provides  that  "It  shall 
be  the  doty  of  the  plaintiff  procarinf  audi 
warrant  twarrant  of  attaduneot  under  ttie 
Code]  within  ten  days  after  the  Issuance 
thereof  to  cause  the  affidavits  oo  which  the 
same  Was  granted  to  be  filed  In  the  office  of 
the  d^k,"  etc.  Rule  69  (tf  the  circuit  ooort 
makes  It  the  duty  of  plaintiff's  attorney  with- 
in 10  days  after  the  Issuance  of  the  attach- 
ment to  file  vrlth  the  derk  of  the  court  the 
affidavits  upon  which  the  attachment  was 
granted,  and  upon  failure  to  do  so  defoidant 
shall  be  at  liberty  to  move  the  court  to  vacate 
the  proceedings  for  Irregularity.  In  Setdiln 
V.  Landecker,  S2  S.  C.  1S7,  10  S.  B.  986^  this 
court  hdd  that  rule  69  was  Intended  to  carry 
out  the  provisions  of  section  200^  qooted 
above,  and  that  under  section  2S0  and  rale 
69  a  warxant  of  attadiment  Issued  in  an  ac- 
tl<m  could  be  vacated  for  failure  to  file  tbe 
affidavits  upon  which  tt  was  based  vrlthin  10 
da^  after  Issuance.  It  Is  agreed  that  role  69 
haa  no  application  to  this  case.  Itlstruethat 
this  rule  relates  directly  to  practice  In  the  dr- 
cult  court,  and  has  no  direct  application  to  a 
proceeding  Ute  this,  which  arises  under  a  spe- 
cial statutory  authority  conferred  upoa  the 
dofc  to  Issue  a  warrant  of  selmre  In  certain 
cases,  the  authority  of  the  conveidion  <^  Jns- 
tices  and  Judges  being  limited  to  r^nlating 
the  practice  in  the  circuit  courts.  Sharp  v. 
Palmer,  81  a  a  4fi2,  10  &  XL  OS.  But  nile 
69  Is  applicable  to  tbe  case  ot  a  warrant  of 
attachment  undor  the  Code,  as  shown  la 
Ketchin  v,  Landedter,  supra;  and  the  act  of 
1S85  (10  Bt  at  Large,  p.  429;  Rev.  Bt  189S, 
i  2519),  relating  to  the  enforcemmt  of  agrl- 
cultoral  liens,  provides  that  "the  person 
against  whom  It  (warrant  oradmre  under  the 
Digitized  by  VjOOglC 
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■griculturat  lien  law]  Is  Issued  sbaU  bare  tbe  \ 
right  to  mpTe  before  tbe  clerk  of  tbe  conrt,  or 
Mai  Justice  by  wImhu  it  la  iasned,  or  a  circuit 
Jndge,  to  vacate  said  warrant  of  a^zure  foe 
aqy  of  tlie  caQsea  wbicb  would  be  anffidrnt 
to  vacate  a  warrant  of  attachment  Issued  nn- 
dw  tile  Code  of  Procedure.*'  It  follows  that 
a  warrant  of  selxnre  iaaned  by  a  clerk  of  tbe 
court  under  tbe  agricultural  lien  law  may  be 
vacated  for  tpdlure  to  file  with  the  deric  the 
affldaviti  upon  whidi  it  was  gmnted  within 
10  days  afta  the  Inoanee  of  the  wanant 
Doty  T.  Boyd,  40B.a42,  a48.B.69.  This 
by  Tirtue  (tf  tbe  act  of  1886,  supra,  and  not  by 
virtue  of  rule  60,  CEXcept  In  so  fu  as  that  rOle 
has  the  forcfi  of  a  statute  as  applied  to  aeo- 
tlon  260  of  the  Code  of  Oivll  Procedure. 

2.  The  qneatlon  raised  in  the  third  vxcep- 
tSoa,  that  respondent  waived  his  right  to  move 
to  vacate  tbe  warrant  of  seizure  by  the  pro- 
ceedings in  claim  and  dellvecy  for  tbe  prop- 
wty  seized,  do^  not  appear  to  have  been 
raised  before  or  considered  by  tbe  circuit 
Judge,  and  Is  not  properly  before  ns;  but  we 
may  say  It  la  untenabla.  Se^r  v.  Coward. 
24  8.  C.  128. 

S.  Tbe  first  and  second  ezceptlona  may  be 
OfHHldered  togetbw.  Having  shown  tiiat  a 
warrant  of  selmre  uaHet  the  agricultural  Ilea 
law  issued  by  a  deifc  of  tbe  court  may  be 
vacated  tm  failure  to  file  the  affidavit  iqwn 
which  it  was  granted  with  the  cleiiL  within  10 
days  after  iasnance  of  the  warrant.  It  remains 
to  aoe  If  there  was  In  fact  such  fidlure  to  file 
In  this  case.  In  St«rnberger  v.  McSween,  14 
S.  a  42,  this  eoort  defined  what  la  meant  Iqr 
filing  a  pafta,  and  quoted  with  approval  the 
definltlim  In  1  Bonv.  Law  Diet.  624,  aa  fol- 
lows: **A  paper  Is  a^  to  be  filed  -whai  It  Is 
delivered  to  the  proper  offlcor,  and  by  him  re- 
ceived to  be  k^t  on  file."  The  above-men- 
tioned case  held  that  an  agricultural  lien 
marked  "Filed"  ixj  the  derk,  and  immedlatdy 
thereafter  withdrawn  1^  the  llenee,  and  re- 
tained In  his  possession,  was  not  a  cmnpll- 
ance  with  tbe  act  of  1878,  requiring  that  such 
Uena  "shall  be  filed  In  the  office  of  the  r^ls- 
tex  of  mesne  conveyance  for  tbe  county  in 
which  the  lienor  resides,  •  •  •  and  he 
shall  keep  an  index  of  all  such  Ileus  so  filed, 
*  *  *  and  this  Bhall  be  a  sufficient  record  of 
die  same."  The  evidence  Bobmltted  to  the 
circuit  Judge  tended  to  Bhow  that  the  affidavit 
upon  which  tbe  clerk  issued  the  warrant  In 
this  case  was  prepared  by  appellant's  attor- 
ney, and  sworn  to  by  appellant  before  the 
clerk  In  the  clerk's  office.  Tbe  affidavit  was 
on  tbe  same  sheet  of  paper  containing  the 
warrant  which  was  Issued.  Thla  paper,  with 
the  undertaking,  was  left  with  tbe  clerk  with- 
out InstructlMis.  Tbe  undertaking  was  mark- 
ed "Filed,"  but  no  such  indorsement  was 
made  on  the  affidavit  As  soon  as  he  oould 
thereafter  the  clerk  delivered  tbe  warrant  and 
affidavit  to  the  BheriiE,  who  immediately  seized 
respondent's  crops.  When  the  BherlfF  went 
to  seize  respond^t's  crops  he  showed  the  af- 
i  davit  and  warrant  to  appellant.   A  day  or 


\  two  after  the  Issuance  of  the  warrant  and  the 
seizure  thereunder  respondent,  Sparks, 
plied  to  the  clerk  of  tbe  court  to  see  the  pa- 
pers, especially  the  affidavit  The  clerk  there- 
upon, consldwlng  It  his  duty  to  do  so,  went  to 
the  sberUTs  office,  got  the  papers,  Including 
tbe  affidavit,  and  showed  them  to  respondent 
for  examlnatlMi,  after  wliich  tbe  clerk  re- 
turn tbe  affidavit  and  warrant  to  tbe  sb^fC 
Before  tbe  oplratlon  of  10  &aj%  from  the  Is- 
suance <tf  tbe  warrant,  tbe  attorneys  for  re- 
Bp<mdent,  as  well  as  tbe  attorneys  for  tbe  bs- 
peUant,  bad  the  affidavit  and  warrant  in  their 
poaaession  for  a  wbOe,  having  received  them 
from  the  sheriff,  who  had  possession  or  cus- 
tody of  the  papeni  nntU  after  Qie  conuneoco- 
ment  of  ttuae  proceedings.  The  drcult  Judge 
found  that  the  affidavit  upon  which  the  war- 
rant was  Issued  was  not  filed  with  the  desk 
of  said  court  as  required  by  section  260  and 
nde  00  of  the  drcult  conrt;  that  is,  wltUn  10 
days  after  tbe  Issuance  of  the  wairaut  He 
doabtleoB  coodnded  that,  since  the  warrant 
was  manifestly  left  with  the  clerk,  not  for 
filing,  but  to  be  ddivered  to  tbe  aboUt  and 
since  It  was  Impossible  to  deliver  to  the  sherUf 
the  warrant  without  also  delivering  the  sffida- 
Ttt,  InsepuaUy  attached,  the  affidavit  was 
also  left  with  tbe  dark,  not  for  ffling,  but  to 
be  immediately  delivered  to  tbe  sheriff.  This 
Inference  be  no  doubt  thought  was.  further  en- 
denced  by  the  fact  that  the  undertaking  was 
marked  "Filed"  and  the  affidavit  was  not  so 
mar^.  If  the  papw  was  sot  ddlvend  to 
the  clerk  as  clerk  to  be  filed,  and  tbe  derk  as 
dork  did  not  tecdve  it  to  be  kept  on  file.  It 
was  not  filed  as  matter  of  law.  Whether  tbe 
paper  wfts  actually  ddivered  and  received  for 
the  purpose  of  filing  Is  a  qnerthm  of  taet  In 
a  proceeding  of  this  kind  we  have  no  Jntisdle- 
tlon  to  review  tilie  evidence  wltii  a  view  to  aa- 
certaln  whether  tbe  fitcta  be  different  ttcm 
what  was  necessarily  found  by  tlie  drcult 
court  Just  as  we  have  no  Jnrisdictltm  to  r»- 
view  tbe  facts  presented,  to  bbn  oa.  the  isane 
whethn-  the  attachment  was  ImprovldenUy  is- 
sued. Sharp  V.  Pahner,  81  S.  0.  444, 10  S.  B. 
06.  We  find  no  error  ot  law  in  the  judgment 
of  the  circuit  court   It  la  therefore  affirmed. 

on  S.  O.  S74> 
STATB  ex  m.  60UTHERK  BY.  00.  V. 
TALLBY  et  al. 
(Supreme  Goort  of  Booth  Oan^na.   Sept  18, 

1S87.) 

McNtoiPAL  CoiiPOiiATioiiiB—RAniltOAnt— Taxation 

—AUBSSHEKTlt— COHSTROOTION  OV  STATOTSB. 

1.  Bev.  St  1883,  dt  8,  c.  14.  SS  216-316,  pro- 
viding for  the  asBeasmest  by  a  state  board  of  all 
the  property  of  a  railroad  company  In  the  state 
for  tiie  taxes  to  be  collected  by  connty  treasurera, 
contain  nothins  whldi  makes  aach  asBessment^ 
applicable  to  cidea  authorized  to  aaaess  i^pert} 
^thin  their  limits  (or  local  taxation. 

2.  A  state  board  made  an  assessment  of  rail- 
road propert7  within  the  dty  of  Ocdnmbia  tot 
state  and  county  taxes,  according  to  Rev.  St 
1893,  tit  3,  c.  14,  f  286.  Held,  that  said  dty, 
which  is  authorized  by  Act  1893  (21  St.  at 
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erty,  even  though  article  6  of  aaid  chapter  14, 
wlucb  includes  section  236,  was  enacted  as  a  gen- 
fral  law  referring  to  returns  and  aMeasmenti  for 
(axation  for  all  purpooes,  as  Act  1883  waa  enmct- 
id  anbsequent  to  said  chapter 
Mclver,  O.  J.,  dissenting. 

Appeal  from  common  pleaa  (drcnit  court  of 
cUchland  county;  Ernest  Gary,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
the  Southern  Railway  Company,  against  T.  T. 
'falley,  as  city  assessor  and  auditor  of  the 
£lty  of  Columbia,  and  anotbw.  From  an  or- 
der denying  the  writ,  petitions  appeals.  Af- 
drmed. 

B.  L.  Abney,  for  appelhmt  John  P. 
Thomas,  Jr.,  for  respondents. 

POPB,  J.  The  petitioner  prayed  for  a 
writ  of  mandamus  to  be  directed  to  the  re- 
spondents in  thdr  respective  official  capacities. 

which  each  of  them  should  be  commanded 
to  receive  and  accept  tbe  return  of  the  peti- 
tioner for  taxation,  the  assesBment  as  made 
^  the  state  board  of  assessors  of  3.25  miles 
of  main  line  of  the  Charlotte,  Oolmnbla  &  Au- 
gusta Railroad  Company  within  the  limits  of 
the  dty  of  Cioliimbla  at  $13,000  per  mUe,  and 
the  same  assessment  of  1  mile  main  line  ot 
the  Columbia  Railroad  Company  within  the 
elt7  UmltB  at  910,000  pa  mile,  aggregating 
903,260,  In  Uen  of  the  assessment  ot  said  prop- 
erty as  made  by  the  dty  assessment,— 3.2S 
miles  of  O..  C.  &  A.  B.  R.  at  $13,000  per  mile; 
I  mile  of  main  line  of  C.  &  O.  B.  B.  at  $13,000 
per  mile,  and  12  mUes  ot  side  tracks  within 
uld  dtr  at  98,500  per  mile,  aggr^ting  9157.- 
2S0.  Jndge  Ernest  0az7,  as  residing  Judge, 
denied  the  writ  to  petitioner,  and  an  ^ipeal 
was  taken  from  said  order  on  eight  grounds. 
We  do  not  deem  It  necessary  to  set  oat  the 
proceedings  wltta  greater  detail,  nor  the 
groonds  of  appeal  In  tiie  terms  thoreof,  as  we 
hope  to  be  aide  to  pass  upon  the  merits  oi 
each  In  our  treatment  of  the  contention.  It 
may  be  remaxiced  Just  here  that  no  other  ques- 
tions are  presented  by  fills  sjjipeal  than  such 
IS  affect  the  right  of  the  city  of  Colombia  to 
assess  property  of  the  petitioner  for  taxation 
Independently  of  the  assewnent  made  by  the 
state  board  of  assessors.  Our  Inquiries  would 
naturally  be  dlrected-^Flrst,  to  the  power  anA 
extent  thereof  of  the  state  board  of  assessors; 
second,  what  power  of  assessment  for  taxa- 
tion of  railroad  property  has  been  rested  In 
the  cit7  of  Columbia  by  the  general  assemUy? 
We  will  now  consider  these  propositions  In 
their  order. 

1.  The  provisions  of  the  Revised  Statutes 
In  relation  to  'taxation,  so  far  as  the  assess- 
ment (tf  property  therefor  Is  concerned,  may 
be  found  under  title  S,  c  14,  H  21&-3ia.  In- 
<^tn^e.  An  examlnatiw  of  those  sections 
shows  concluEdvely  that  the  assessment  there- 
in provided  Is  confided  generally  to  auditors 
of  connties,  and  certain  boards  thereafter, 
wltta  certain  special  exceptions,  and  .that  these 
qieclal  exceptions  are  nUlroads,  express  and 
telegraph  companies,  with  provisions  as  to 


other  corpOTati(»is,  and  that  the  assessment 
of  the  class  of  subjects  Just  enumerated  as 
special  exceptions  is  confided  to  the  treasurer 
of  the  state,  secretary  of  state,  comptroller 
general,  and  attorney  general,  and  the  chair- 
man of  the  board  ot  railroad  commlssIonerB 
(see  section  240},  who  collectively  make  up 
the  state  board  of  assessors.  When  a  rail- 
toad  Is  to  be  assessed  by  the  state  board  of 
assessors,  such  board  acts  primarily  upon  the 
returns  of  the  railroads  themselves  aa  to 
their  prx^rty  liable  to  asaessment  for  tan* 
tlon.  This  return  includes  the  value,  the  total 
length  of  the  railroad  In  each  county,  city, 
town,  and  incorporated  village;  the  total 
length  of  any  doable  track  In  this  state,  and 
the  length  thereof  In  each  county,  town,  <d^, 
and  incorporated  village  of  this  state;  the  to- 
tal length  of  all  side  tracks,  and  the  length 
therectf  in  each  dty,  county,  town,  and  locor^ 
porated  village  In  this  atate;  the  locatton  and 
value  of  all  shops,  dqmts,  grounds,  station 
houses,  wood  and  water  stations,  bnlkUngs, 
stationary  engines,  tools,  Implements,  and  fix- 
tures In  this  stati,  and  all  other  real  estate 
necessary  to  the  dally  running  (^taatloiifl  of 
the  road;  the  number  and  valu^  each,  oC 
all  locomotive  engines,  passoiger,  tnlgtut, 
platform,  gravd,  construction,  hand,  and  other 
cars;  the  value  of  their  moneys  and  credita; 
the  total  value  of  the  entire  road,  appur- 
tenances, and  equipments,  and  the  total  value 
of  said  road  In  tills  stat^  with  Its  eqo^ments 
and  appurtenances.  See  section  234.  In  as- 
certaining the  value  ot  the  road  and  iwoiiertj' 
of  any  railroad  company,  the  value  of  the 
right  of  way,  bed,  and  tnuft  of  the  whole 
road  shall  be  fixed,  and  such  value  appor- 
tioned pro  rata  to  each  mile  of  the  main 
track;  and  to  the  value  of  the  number  ct 
miles  of  main  ixaA  in  eadi  town,  dty,  and 
Incorporated  village  ot  each  county  In  this 
state  through  and  Into  which  said  road  te  lo- 
cated shall  be  added  the  value -of  the  real 
estate,  fixtures,  stationary  aighua,  tools,  im- 
plements, machinery,  and  othw  stationaiy 
propraty  provided  for  use  in  the  daily  operar 
titxis  of  the  road  situate  In  said  town,  dty, 
or  village;  and  the  total  value  of  Oie  ndllng 
stock,  moneys,  and  credits  shall  be  ai^ortlon- 
ed  pro  rata  to  each  mile  of  the  main  trade  of 
said  road,  and  the  amount  thereof,  according 
to  the  number  of  n<lles  of  main  trade  In  each 
town,  dty,  and  village  In  this  state,  added  to 
the  value  of  the  main  track  In  such  town, 
dty.  and  village,  respectively;  and  the  a^re- 
gate  value  of  said  road  and  ptapertj  In  this 
stete,  and  in  each  county,  dty,  town,  and 
Incorporated  Tillage  In  this  atate  through  or 
Into  which  said  road  la  located,  shall  be  stated 
In  said  return.  Section  23a  Now,  It  la  ap- 
parent from  these  sections  that  everything  of 
value  bek»glng  to  a  railroad  is  included  in 
ascertaining  Its  value,  and  that  this  value  Is 
apportioned  to  each  mile  of  the  main  tnxk 
ot  the  railroad.  Hence,  when  a  mile  of  the 
mahi  track  Is  taxed,  such^^  htdudes  the 
I  value  not  only  of  tl^isayft^4ALvfi)£!^«C  bm 
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also  aQ  othet  taxable  property  of  such  road 
according  to  the  plan  ad<^ed  In  section  236. 
Tblfl  plan  of  assessment  is  fair  and  Jast.  But 
we  are  bound  to  admit  tliat  from  a  scrutiny 
of  the  sections  we  have  mentioned— 216  to 
316-lt  appears  that  the  assessment  here  pro- 
vided has  reference  only  to  that  for  the  levy 
of  state  and  county  taxes,  or,  to  be  more  ex- 
act, the  taxes  to  be  collected  by  the  treasorers 
of  the  respective  counties  of  the  state.  There 
Is  nothing  her«ln  contained  which  makes  the 
assessment  herein  provided  for  applicable  to 
cities,  towns,  or  villages,  authorized  by  law 
to  assess  prc^erty  within  said  cities,  towns, 
or  villages  for  local  taxation.  It  Is  true,  in 
State  T.  Eelly,  23  S.  B.  281,  this  court  held 
that  the  city  auditor  of  the  dty  of  Charleaton 
was  compelled  to  make  the  assessment  of  tax- 
able prc^erty  In  that  city  from  the  assessment 
of  such  property  for  taxation  as  made  by  the 
auditor  of  Charleston  county  for  state  and 
county  taxes;  bnt  that  result  was  reached, 
and  so  announced  In  the  opinion  prepared  by 
Kfr.  Justice  Gary,  because,  although  the  state 
constitution  had  empowered  the  general  as- 
sembly to  vest  the  power  to  assess  and  collect 
taxes  In  cities,  towns,  and  other  municipal 
corporations,  no  such  power  had  been  con- 
ferred either  by  a  g^eral  or  a  special  Act  up- 
on said  dty  of  Charleston.  We  ahall  see 
later  on  that  the  general  assembly  has  cloCh- 
ed  the  dty  of  Columbia  with  the  power  to 
levy  and  assess  property  for  taxation  and  cot 
lect  taxes.  This  is  somewhat  <tf  a  digression. 
We  meant  to  confine  onrselvea  to  stating  how 
this  state  board  of  assessors  proceeded  In 
thdr  duties,  and  the  extensive  limits  fixed  by 
law  for  the  assessment  of  the  property  of 
railroads  for  taxatlMi,  and  that  this  aasesa* 
ment,  as  therein  provided,  did  not  relate  to 
taxes  to  be  assessed  and  collected  tor  dties, 
towns,  and  villages  for  the  purposes  of  such 
municipal  corporations,  but  to  taxation  tor 
state  and  county  purposes. 

We  will  next  consider  the  power  of  the  dty 
of  0<dambia  to  assess  property  within  the 
corporate  limits  of  said  city  for  taxation  for 
the  purposes  of  such  municipal  corporation. 
It  Is  well  always  to  bear  In  mind,  when  con- 
sidering the  power  of  a  municipal  corporation 
to  levy  and  collect  taxes,  that  no  such  power 
Is  Inherent  in  such  corporation.  The  general 
assembly  of  this  state  is  alone  Invested,  under 
the  constitution  of  1868,  with  the  power  to  levy 
and  collect  taxes;  but  that  c<mstltntlon  did 
dothe  the  general  assembly  wltb  power  to  dele- 
gate this  taxing  power  to  a  city,  town,  vlUage, 
etc.  The  act  of  1893  (21  St  at  Large,  p.  67% 
among  other  things,  provides:  "That  any  and 
all  person  or  persons,  or  corporations  owning 
OT  having  charge  as  agent,  trustee,  executor 
or  administrator  of  property  either  real  or 
personal,  or  both,  liable  for  taxation  by  and 
within  the  city  of  Columbia,  ahall  make  dis- 
covery and  return  of  said  property  on  or  be- 
fore tile  15th  day  of  September  of  each  year, 
apon  oath  or  affirmation  to  the  clerk  and 
treasure  of  said  dty  and  shall  make  pay- 


ment of  all  taxes  levied  and  assessed  upon 
the  said  property  to  the  cletk  and  treasurer 
of  said  city  of  Columbia  according  to  Ma  aa- 
s^ed  value  thereof,"  etc.  There  Is  no  dalmi 
by  the  appellant  that  the  language  of  the  act 
of  1893  needs  any  construction  to  ascertain 
its  meaning,  but  we  Insist  that  section  236  of 
the  Revised  Statutes  of  this  state  must  be 
held  to  subordinate  the  assessment  by  the 
city  for  Its  purposes  to  that  assessment  of 
railroad  property  provided  In  the  section  (236> 
for  state  and  county  taxes.  We  agree  with 
the  circuit  Judge  where  he  says:  "In  my 
opinion,  the  city  .authorities  of  the  city  of 
C<^umbla,  under  the  said  act  [1893],  and  un- 
der other  provisions  of  its  charter,  had  a 
right  during  the  year  1896  to  make  an  assess- 
ment upon  the  property  of  the  petitioner's 
company  at  a  valuation  fixed  by  the  dty  clerk 
and  treasurer  of  the  dty  ot  Columbia,  al- 
though such  valuation  was  higher  than  the 
valuation  as  fixed  and  determined  by  the  state 
board  of  assessors,  because,  even  If  the  pro- 
visions of  the  Bevlsed  Statutes  [1898]  as  thay 
appear  in  artide  6  were  enacted  as  a  general 
law  referring  to  retnms  and  assessments  tot 
taxation  for  all  purposes,  induding  munldpal 
taxation,  yet  I  think  the  act  of  1893,  amend- 
ing the  charter  of  the  dty  of  Columbia,  hav- 
ing been  passed  subsequent  to  this  general 
law,  gave  the  dty  authorities  of  the  dty  of 
Columbia  the  right  which  they  daimed  of 
ir^^fctng  a  different  and  a  higher  valuation  and 
assessment,  and  I  hold  that  the  valuation  and 
assessment  made  them  of  the  property  of 
petitioner  is  legal."  It  U  the  Jndgmoit  of 
this  court  that  the  Judgment  of  Uie  dzcult 
court  be  afllrmed. 

McIVBR,  0.  J.  Fpr  the  reasons  Indicated 
In  my  separate  opinion  lb  the  case  of  Ross  v 
Kelly,  46  8.  a,  at  page  468,  28  S.  B.,.  at  page 
288,  and  repeated  In  an  opinion  (not  yet  filed) 
In  the  veiy  recent  case  of  Qermanla  fiav. 
Bank  T.  Town  of  Darlington,  27  8.  B.  846^  1 
cannot  concnr  in  the  condnslon  reached  by 
Mr.  Justice  POPB  In  this  case.  On  tiie  con- 
trary, I  am  entirely  tuiti^ed  that  under  the 
provisions  of  the  constitution  of  1868,  by 
which  this  ease  must  be  tested,  th^  can  be 
but  one  lawful  assessment  of  property  for 
taxation,  whether  for  state,  county,  or  munic- 
ipal purposes,  and  that  assessment  must,  nec- 
essarily, conform  to  the  assessment  made  by 
the  proper  offlcen  for  state  and  coun^  taxa- 
tion. 

(»  Va.  73) 

POWELL  V.  TOWN  OF  WTTHEJVXLUBl. 
(Supreme  Court  of  Appeals  of  Virginia.  July  29, 
1897.) 

HuKiOiPiL  CoKPORATioNS— Public  Improvhmshts 
— L1A.BILITT  roB  NeoIiIObsob — 
Phovinob  or  JOKT. 
1.  If  a  town,  in  exerdsing  Its  authority  to  Im- 
prove a  street,  falls  to  do  the  work  In  a  proper 
and  skillful  manner,  a  common-law  liability  arises 
(or  all  damages  not  Decessarily  inddental  to  the 
work,  and  chargeable  to  the  onikiUful^and  Im-  i 
proper  mode  of  executing  it^igitized  by  LiOOgl 
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2.Wbedi«  It  wu  DMMMUT  for  a  town.  In 
sci>ait^  a  •tnet,  to  fill  vp  me  vntter  diainfatf 
an  atmtttr't  prenuaet,  and,  if  neoessaiTi  wheth- 
er It  wai  practical  to  sabstitate  othor  means  to 
catrr  off  the  water,  are  questtona  of  fact  bearing 
Mt  the  qneetion  whefber  the  town  ww  sotttr  « 
■e^jgeoce  in  doing  the  weak. 

Error  to  circuit  court,  Wythe  connty. 

Action  Annie  8.  Powell  against  the  town 
of  WTthevlUe.  From  a  judgment  trtutainlng 
a  demurrer  to  the  dechiratioii,  pWntltt  brings 
error.  Rerersed. 

A.  Oampbell,  for  plalntlfT  In  error.  Bol- 
Itng  ft  Stanley,  for  d^endant  in  etrot, 

BUCHANAN.  J.  This  la  a  writ  of  error  to 
the  Judgment  of  the  circuit  court  t(x  Wythe 
county,  Enistalnlng  a  demurrer  to  the  pLain- 
tlira  declaration,  whldi,  omtttiiis  tin  fbrmal 
parts.  Is  as  foDows: 

"For  whereas  the  plalntut  tm  the  1st  day  of 
December,  1802,  was  and  la  now  the  owner 
In  fee,  possessed  of  a  certain  house  and  lot  of 
ground  on  the  southwest  intersection  of 
Church  and  Union  atreeta,  and  running  bade 
between  parallel  lines  on  Union  street  about 
190  feet.  In  the  town  of  WytherlUe.  in  Wythe 
county,  aforesaid;  the  said  lot  of  ground  be- 
ing then  and  now  indosed  by  plank  fences 
and  palings,  and  used  by  the  plaintiff  as  a 
residence  and  garden  and  stable  And  the 
plaintiff  avers  that  up  to  the  time  of  the  act 
or  acts  of  the  defendant,  ita  officers  and 
agrata,  herein  complained  of,  there  was  a 
dltidi  vt  depression  or  gutter  running  along 
Un]<m  street  near  the  line  of,  and  running  par- 
alld  with,  plaintitTs  lot,  which  emptied  Into, 
first,  a  sink  and  depression  In  said  street,  and 
then  Into  a  flume  or  funnel  leading  into  a  cul- 
vert running  under  said  Union  street,  a  few 
feet  beyond  the  line  of  said  plalntlCTs  lot, 
which  said  ditch,  depression,  or  gutter  con- 
veyed an  the  water  that  flowed  from  said 
street  and  plaintiff's  lot.  aforesaid,  to  said 
flume  or  funnel,  aforesaid,  where  It  passed  In- 
to Its  prop^  channel,  and  was  carried  off. 
And  the  plaintiff  further  avers  that  the  de- 
fendant. Its  officers  and  agents,  on  the  day 
and  year  aforuuld,  unlawfully,  wrongfully, 
negligently,  carelessly,  unsklllfully,  and  inju- 
riously filled  up  the  ditch,  depression,  or  gut- 
ter, and  In  the  place  thereof  unlawfully,  negli- 
gently, carelessly,  unsklllfully,  and  injurious- 
ly erected  thereon  an  embankment  of  dirt  and 
atone  from  four  to  six  feet  above  the  level  and 
grade  of  Union  street,  and  raised  the  grade 
of  the  flume  or  funnel  which  carried  off  the 
water  under  Union  street  aforesaid,  without 
cutting  a  ditch  or  constructing  a  drain  where- 
by tbe  water  flowing  from  plaintiff's  lot  and 
the  streets  aforesaid  could  escape,  as  It  hith- 
erto bad  done,  whereby  a  large  portion  flow- 
ing from  Oburch  street  and  Union  street  and 
plaintiff's  lot  la  held  and  retained  on  plaintiff's 
lot,  aforesaid,  by  reason  at,  and  Is  aonae- 
quence  thereof. 

"And  plaintiff  further  avera  that  by  reason 
of  the  unlawful,  wrongful,  careless,  negligent. 


and  unaunfol  amatrnetlaD  ct  aald  ooihaak- 

ment,  as  aforesaid,  tbe  earth  thereon  was  nHt 
ed  and  thrown  against  and  through  tba  pfada- 
tllTa  Indosure,  and  In  and  upon  ber  staid  lot, 
greatly  Injuring  same.  And  the  plaintiff  fur- 
ther avera  that  by  reason  of  tbe  erection  and 
construction,  aa  aftwesald,  of  aald  embank- 
ment, aba  has  been  cut  off  and  prevented  Imt- 
iDg  aeaem  to  her  atablea  and  other  buildings, 
and  to  her  aald  lot,  wttta  horses,  carriages, 
wagons,  and  other  vebiclea. 

"And  the  plaintiff  further  aven  that  aaM 
embankment,  so  unlawfully,  wrongfully,  care- 
lessly, and  n^Ugently  made  and  maintained 
by  the  defendant  la  a  nuisance,  greatly  i&Juti- 
ous  and  damaging  to  the  plaintiff,  and  that  bj 
reason  of  the  maintenance  thereof  sbe  k 
greatly  hhidered  and  tnipedtdr^  fact,  almost 
entirely  debarred  aooeaa  to  tor  atnblaB  aad 
outbuildings." 

The  town  I)^d  the  right  "to  doae  or  eztzsod, 
widen  or  narrow,  lay  out,  graduate,  curb,  and 
pave,  and  otherwise  improve,  streets,  aide- 
walks,  and  public  alleys  In  said  town,  and 
have  them  kept  In  good  order,  and  propertr 
lighted,"  under  authority  ccmftrred  bjr  fbe  leg- 
tslatore  (Acts  188S-S8,  p.  20$).  U  it  eur- 
cised  reasonable  care  and  skill  in  tbe  perfona- 
ance  of  the  work  authorised.  It  would  not  be 
answerable  to  ownera  of  adjacent  lots  whose 
lands  are  not  actually  taken,  for  consequec- 
tial  damages.  But  If  the  work  It  was  tiios  I 
authorised  to  do  was  not  fexecuted  In  a  prop- 
er and  skUIfal  manner,  there  arose  m  earn- 
mon-law  liability  for  all  damages  not  aece*- 
sarlly  Incident  to  the  work,  and  irtilch  ate 
chargeaUe  to  the  unaklllfnl  or  Improper  man- 
ner of  executing  It  Tbis  la  the  wdl-settled 
doctrine  in  this  state,  and  generally  it  is  be- 
lieved.  Smith  v.  City  of  Alexandria,  33  Orat 
208,  211,  21S;  Kebrer  V.  City  of  Rlchmaod. 
81  Ya.  745.  See,  also,  Home  Bldg.,  etc..  Co. 
V.  aty  of  Hoanoke,  01  Va.  54.  20  SL  EL  896: 
Railroad  Co.  v.  Carter,  91  Va.  587,  582.  583. 
22  S.  ID.  S17;  Terry  v.  Olty  of  BidUnond  (TaJ  i 
27  8.  B.  429;  2  DIIL  Mnn.  Corp.  (4tta  Ed.)  fi 
987-890,  1089-1041. 

The  complaint  In  this  case,  as  stated  in  tbe 
declaration,  la  not  for  tlw  mere  work  which 
was  done  on  the  street,— a  work  wbicb  tiir 
defendant  was  authorized  to  da— but  also  tat 
damage  for  the  n^llgent  and  Improper  man- 
ner In  which  the  work  was  done,  caosliis  dam- 
age. Whether,  In  doing  the  work.  It  was  nec- 
essary to  flll  up  the  dltdi,  depresBloii,  or  gut- 
ter, and.  If  necessary,  whether  it  was  ^actt 
cabte  to  substitute  oth»  sufficient  ditches  and 
gutters  to  take  tbe  water  off,  are  matters  «f 
fact  to  be  considered  on  the  trial.  In  connec- 
tion with  the  other  circumstances  and  facts  of 
the  case,  in  determining  the  question  of  wbetb 
er  the  defendant  was  guilty  ot  negUsence  to 
executing  the  work.  Smith  t.  Gitsr  of  Ales- 
andHa,  supra. 

Wf  are  of  ophilon,  therefore,  that  tbe  jodg- 
men*:  complained  of  should  be  rerersed,  0w 
demrrrer  overruled,  and  tb^canae  tp»T«^Ty^ 
to  bt  further  pnf^^  J^OOglC 
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ATIG8BUH0  LAND  je  PCPBOVmilBWT  00. 

T.  PBPPBEU 
(Sqtuw  Ooork    Appetta    TtatfiilB.  7idr  22, 

OoxTUOTi  —  BzHOTiOH — BimionNOT  ov  Bn> 
DBirtn-^PowaBB  or  Dibwitms  to 

BiJtD  CORFOBATlOir. 

1  On  an  Imim  whether  a  contract  with  plafaH 
Mt  vlgned  l7  the  prealdtot  and  eeeretair  of  a 
oorpontion,  waa  ente^  Into  ponaant  to  an- 
thcntr  of  the  board  of  dtriecton,  and  was  Intend- 
ed to  take  immediate  effect,  or  whether  it  was 
■isned  them  aa  a  conuuittee  aiipointed  to 
make  contracts,  subject  to  the  a{H?roTal  of  the 
etockholden.  tt  appeared  that  ther  hesitated  to 
Bign  the  contract,  Decaoae  it  differed  from  those 
that  the7  were  aothorlxed  to  make  aa  a  com- 
mittee, and  the7  consulted  two  directora,  who 
consented  to  the  signing.  Plaintiff  teati&ed  to  a 
meetiiig  of  aald  diiectora  with  the  president  and 
ae<3etar7,  who  also  were  directora,  at  wlildi  meet- 
ing the  contract  was  unconditioQallT  authorized: 
but  the  corporate  records  diowed  no  meeting,  and 
the  seeretarr  and  one  director  contradicted  plain- 
tiff hi  regard  thereto,  and  alio  as  to  tbe  oon- 
tracfs  not  bdng  subject. to  the  stockholders'  ap- 
proTal.  TTie  contract  waa  reported  to  the  atot^- 
bolders  after  algnatnre,  and  rejected  br  than, 
and  thongh  plaintifl  waa  a  atochholder,  and  waa 
piaaeat,  Se  did  not  oppose  the  rejectioo,  or  dalm 
Oat  contract  was  Undhia.  BM,  Qiat  plab- 
tfff  did  not  show  a  condodea  contract 

8.T1ie  itodlioldeffa  had  takm  ttepa  to.haTt 
a  meeting  caOed,  for  the  purpose  of  effecting  a 
dissolution  of  the  corporation,  and  were  trying  to 
arrange  to  Uqnidate  Its  indebtedness,  and  to 
that  end  th^  had  agreed  to  anrrender  tiidr 
stock,  and  take  back  the  money  they  had  paid 
in.  and  to  shara  pro  rata  In  tbe  eorpontion'a  In- 
debtedness. BM,  that  the  power  of  the  di- 
rectors waa  thereby  sunendedt  so  as  to  predode 
then  from  ponduuing  for  the  oompany,  with  tta 
fnnda,  tiw  atoek  of  a  shsnholdv. 

Appe^  from  circuit  court,  Wythe  county. 

BUI  bjr  0.  T.  Pepper  against  the  Augsburg 
Land  ft  Improrement  Company  for  the  spe* 
dfle  performance  of  a  contract  From  a  de- 
cree for  plaintiff,  defoidaiit  vpeali.  KfiTera- 
ed  and  dismissed. 

J.  H.  Fulton  and  Walker  ft  Caldwell,  for  ai>- 
ptilant  Blair  ft  Blair,  tot  appellee. 

RIBLT,  J.  No  mlt  cas,  of  comm,  b*  main- 
tained f  w  the  apedSke  parfonmutoa  ct  a  con- 
tract, nnless  the  alibied  contract  exists,  and 
tbe  burden  of  prorlng  a  conduded  contract 
devolTei  on  the  plaintiff. 

And  when  an  actual  contract  has  been 
sbown,  iti  performance  by  a  court  of  equity 
IB  not  a  matter  of  absidate  xteht,  bat  rests  In 
a  sound  Judicial  discretion.  The  contract 
mnat  be  pMfectlr  fair,  eonal,  and  Just  In  Its 
terms,  free  taan  frand,  mistake,  lOegallly,  or 
any  otber  tneanitatrte  featnref  and  the  eoort, 
la  indglnff  of  its  fairness,  and  the  proinlety 
of  eomp^lDff  Its  perfmmanee,  vUl  look  at  all 
the  snrronndlng  drcnmstances.  Fry,  Spec 
Oont.  S  722;  Pom.  Dq.  Jnr.  i  1406,  and  note; 
Steams  ▼.  Be^ham,  81  Grat  S79;  and  Hal- 
sey     Montelro.  92  Va.  681.  24  8.  XL  26a 

Tbe  defendant,  whldUs  a  land  and  improye- 
ment  company,  bou^t  lands  from  a  number 
of  persims,  and,  am<»ig  other  lands,  It  pur- 
cliased  from  Uie  plaintiff  60.46  acres  for  |«,' 


641^  ot  vhldi  sum  $2,700  waa  paid  In  its  cap- 
ital stock,  a  part  paid  in  cash,  and  notes  giv- 
en for  the  residue  which  woe  paid  after  tbe 
institution  of  this  suit, 

The  conqiany  did  not  succeed,  and  the  pro- 
IHiety  of  dlssolTlng  and  winding  It  up  was 
presented  by  Its  [wesldent  to  the  stockholders 
at  a  meeting  beld  on  January  18,  1802.  The 
meeting  tberenpon  directed  that  the  president 
^pc^t  a  committee  '*to  secure  additional 
stock  or  sell  land,  m  arrange  somehow  to 
meet  the  obligations  of  the  company." 

The  plaintiff  was  made  chairman  of  tills 
committee,  and,  as  such  chairman,  be  repeat- 
ed to  the  board  of  directors  at  a  meetb^  held 
on  Febmaiy  1, 18B2;  tbat  tbe  committee  waa 
unable  "to  report  any  amangemait  wberetv 
the  indebtedness  oC  the  oompany  could  be 
met" 

'  At  a  meetlag  of  ibe  stoddicflders  on  Febro- 
azy  9,  iSBQf  steps  were  taken  to  bare  a  meet- 
ing duly  called  for  March  12,  1882,  for  the 
pnipose  of  ^feeUsg  lawfully  a  dimAiMm  of 
tbe  oompany.  The  pttdntlfl  was  present  at 
this  meeting,  and  also  at  the  meeting  held  on 
lannary  18th. 

It  tbos  ivpean  ttat  llie  ^aintur  was  fidly 
informed  as  to  tbe  eooffltkm  and  indebtedness 
of  the  company,  and  ^nwlsed  «i  the  purpose 
of  tiw  atocktaoldni  to  take  cliBzie  of  Its  af- 
falra,  and  dissolve  and  wind  it  up. 

The  board  of  directors  also  met  on  February 
9^  18B%  and  provided  Cor  calling,  accmdliig 
to  law,  a  meeting  of  stockbolders  on 
Match  12, 1892,  tbe  day  ftud  upon  by  tbem; 
sod  at  tbe  ssms  ttan^  by  reB(dntlon,  anttunv 
Ised  and  empowered  tbe  president  and  secre- 
taxy  of  the  company  to  mate  contracts  with 
tho  persMis  ftom  wluHb  It  had  boogbt  lands 
for  xeconreylng  lbs  same  to  flwm,  upon  the 
terms  set'  out  at  a  meetliig  of  tbe  board  and 
in  a  meeting  of  the  stockholders.  Hie  cotk- 
trusts,  hoverar,  were  not  to  be  final,  but  to 
be  made  snl^ect  to  tkt  approval  and  rattflca- 
tlw  of  tbe  stodflK^ders  at  Hieir  meeting  ap- 
pointed for  BISieb  12th.  If  any  of  the  said 
persons  were  anwUlIng  to  mta  Into  sodi 
contracts,  tbe  iwesidait  and  secretary  were 
dlreeted  to  obtain  tram  tikem  sncb  propoei- 
tlons  as  they  were  wining  to  offer  to  the  com- 
pany, and  rvpatt  tbe  same  In  writing  to  tbe 
aald  meeting. 

The  sto^bolderB  met  oa  MSrdi  12th,  pnrsu- 
ant  to  th*  c^  Tbe  pceatdui^  as  idi^rman 
of  tbe  oommlttee  to  make  contracts  with  tbfa 
persona  from  whom  the  company  bad  bought 
lands,  reported  articles  of  ^reement  with 
nearly  all  of  them,  and  a  proposition  from 
tibe  ptaintifl.  The  stoddwlders  ratified  the 
omtiacts,  but  continued  tbe  committee,  to 
see  If  it  could  not  make  tiie  same  terms  with 
tbe  plabitlff  aa  were  made  with  tbe  otbei 
penimB. 

Hires  days  tiiereafta,  on  Mardi  15,  1892, 
the  contract  sought  to  be  enforced  was  en- 
tered Into.  It  was  signed  1^  tiie  commit- 
tee (tiie  president  and  secretary)  and  by  the 
plaintiff.   The  i^nttff  C(»it6ndS|^owevw,i 
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that  It  was  not  signed  by  the  president  and 
secretary  simply  as  the  committee,  but  by  the 
authority  and  direction  of  the  board  of  direct- 
ors, and  that,  immediately  upon  its  execution, 
It  became  a  final  agreement,  and  was  so  In- 
tended by  the  parties.  In  this  contention  he 
Is  not  supported  by  the  testimony. 

It  appears  that  It  was  prepared  by  the  plain- 
tiff, but,  when  presented  to  the  president  and 
secretary,  they  hesitated  about  signing  It,  pre- 
sumably because  it  varied  materially  from  the 
contracts  made  with  the  other  persons  from 
whom  the  company  had  bought  lands,  and 
they  consulted  two  ot  the  other  members  of 
the  board  of  directors,  the  president  and  sec- 
retary being  also  members  of  the  board,  and 
these  other  two  dl rectors  cmisented  that  the 
president  and  secretary  should  sign  It.  The 
plaintiff  deposed  that  there  was  a  meeting  of 
the  board  held  by  the  said  four  directors  on 
the  day  the  contract  was  executed,  but  the 
secretary  states  that  there  was  no  regular 
meeting  of  the  board  on  that  day.  and  the 
boalk  in  which  the  record  of  their  meetings 
was  kept  makes  no  mention  of  such  meeting, 
though  the  secretary  thinks  that  he  made 
some  note  or  record  of  it.  The  only  other  of 
the  directors  who  testified  in  the  case  said 
that  there  was  no  formal  meeting  of  the  board; 
that  he  was  alone,  and  not  acting  in  the  ca- 
pacity of  a  director,  when  consulted  about  the 
contract;  and  that  the  president  and  secre- 
tary signed  It  simply  la  their  capacity  of  com- 
mittee. 

And  both  th«  secretary  and  the  director,  who 
testified,  refute  the  contention  of  the  plaintiff 
that  upon  the  execatton  of  the  agreement  It 
became,  without  further  action,  a  concluded 
and  binding  contract  on  the  company.  They 
state  positive  that  it  was  made  subject  to 
the  approral  and  ratification  at  the  stocUioId- 
eiB;  and.  In  cimflrmation  of  tluilr  testlmuiy, 
the  record  shows  that  the  contract  of  which 
specific  performance  is  asked  was  reported  to 
the  stockholders,  and  r^ected  by  them,  at 
their  meeting  held  on  &pill  16,  1892,  and  that 
the  plaintiff,  though  {nesent  at  die  meeting, 
did  not  oi^Kwe  the  resolution  rejecting  tlie  cm- 
tract,  or  claim  that  It  waa  fln^  and  binding 
on  the  company. 

The  plaintiff  has  not  sustained  the  burden 
resting  upcm  him  to  prove  a  concluded  con- 
tract, but  the  testimony  preponderates  in  fa- 
vor of  the  contention  of  the  defoidant  that  the 
alleged  contract  was  made  subject  to  the  rat- 
ification of  the  stockholders,  who,  having  re- 
jected It,  there  is  no  actual  or  binding  cmtract 
to  be  executed. 

But*  even  If  it  bad  beax  proved  that  the  «ai- 
tract  was  executed  by  the  president  and  sec- 
retary by  antb(M?ity  of  the  board  of  directors, 
and  was  Intended  to  be  final  without  the  rati- 
fication of  the  stockholders.  It  was  not  such 
an  agreement  as  the  board  bad  the  rl^t  to 
make,  under  the  clrcum^ncee  of  this  ease. 

The  stockholders  had  taken  the  necessary 
steps  to  effect  a  dissolution  ot  the  company, 
aod  were  endeavoring  to  arrange  and  liqui- 


date Its  indebtedness  with  the  least  loss  to 
themselves,  and  by  their  action  had.  In  effect 
sospendod  the  functions  of  the  directors.  AH 
the  stockholders  whom  the  company  owed  foi 
land,  with  the  exception  of  the  plaintiff  and 
one  or  two  others,  had  agreed  to  take  badt 
their  lands  at  the  price  the  company  had 
bought  them,  give  up  their  stock,  and  receive 
the  amount  of  money  they  had  paid  in,  and 
bound  themselves  to  sluu-e  pro  rata  the  Indebt- 
edness of  the  company.  All  this  was  knows 
both  to  the  directors  and  to  tbe  plaintiff. 

Under  these  circumstances,  the  board  had 
no  power  to  purchase  for  the  company  the 
stock  of  one  of  Its  shareholders  with  Its  prop- 
erty, thereby  diminishing  Its  assets,  and  In- 
creasing its  inability  to  meet  Its  obligations, 
and  adding  to  the  burdens  assomed  by  the 
oth^  shareholders.  The  directors  can  make 
no  disposition  of  the  corporate  properly  which 
shall  not  inure  to  the  equal  benefit  of  all  the 
stockholders.  Such  an  act  would  be  not  mere- 
ly ultra  vires,  but  a  fraud  upon  the  otho* 
stockholders. 

It  la  said  by  an  eminent  anthor  that  dlicct- 
on  "cannot  use  the  funds  of  the  company 
In  purchasing  the  shares  of  Its  members, 
thereby  distributing  its  tangible  aas^  among 
its  members,  and  advandng  Its  InsolTency 
and  dissolution";  and  that  the  obrlons  rea- 
son for  this  Is  that  "sadb  tranaactimis  bave 
the  effect  ot  distributing  tiie  c^iltal  ato^  of 
the  company  to  particular  members,  to  the 
pr^odlce  <tf  the  reet**  3  Thomp.  Oorp.  || 
3096.  4036.  See^  also,  Oteen'fl  Brioe'a  Cltn 
Vires,  p.  48t,  and  note. 

For  the  foregoing  reasons,  the  drcnlt  ooort 
erred  In  decreelag  apeclflc  performance  of 
tlie  contract  set  fortli  In  tbe  bill,  and  its  de- 
cree must  therefore  be  reversed,  and  the  bin 
dismissed. 


LITTLE)  et  aL  T.  SUDMP. 
(SupmM  Oeurt  of  Appeals  of  IHrgiiiia.  July 

18»r.) 

EriDBKaB— AnHTssiONS  iir  Cooht. 
Admissions  ot  parties  in  open  ooort  tbat 
thehr  claims  h&ve  been  paid  and  their  liens  satis- 
fied form  evidence  of  an  extremely  satisfactory 
charactw. 

Appeal  from  circuit  court  Russell  county. 

Bill  in  equity  by  H.  C.  Slemp  against  Wil- 
liam A.  Little,  Jr.,  and  others,  tor  the  sale  of 
land.    Sale  decreed.   Certain  defendants  up- 

peal.  Affirmed. 

Little  &  Littie,  tor  appellants.  Fulton  & 
McDoweU,  H.  A.  W.  Skeen,  J.  F.  BoUltt,  Jr., 
and  Wm.  B.  Bums,  for  aroellee. 

KBITH,  P.  H.  C.  Slemp  filed  a  bUl  tn  the 
circuit  court  of  Wise  coimty.  In  which  be  aven 
that  James  F.  Hale  sold  and  conveyed  a  tract 
of  land  in  said  county,  containing  72  acres,  to 
D.  F.  and  A.  W.  Wells  for  the  sum  of  $L- 
743,60.  all  of  which  was  paid  except 
which  was  payable  oa  th&-2d  oi  May,  1882, 
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sad  whici  at  the  flllne  of  the  bUl  wM  still 
doe  to  Hale,  and  constituted  a  lieu  apon  the 
aforesaid  tract  of  land. 

In  June.  1890,  D.  F.  and  A.  W.  Wells  sold 
and  conv^ed  this  land  to  the  complainant, 
who  agreed  to  pay  the  sum  of  $2,906,— ¥968.67 
in  cash,  a  note  for  $968.97,  a  note  t<x  $780.10, 
and  a  note  for  1238.86.  While  these  notes 
-were  payable  to  D.  F.  and  A.  W.  Wells  ]<rtnt> 
ly,  an  arrangement  between  them  J>.  F. 
WeUs  became  tbe  sole  mmer  of  the  note  for 
9968.67,  and  A.  W.  WellB  became  the  aole 
owncar  ot  the  note  for  $730.10,  wUle  the  note 
for  928&86  waa  designed  to  meet  the  Uen  rest- 
ing tqion  tbe  land  in  faror  of  Jamea  F.  Hal& 

On  tbe  6th  day  of  July,  1890^  It  aweara  that 
Slenv  sold  and  oonTeyed  this  tract  of  land  to 
J.  B.  F.  Mills  for  fbB  aam  at  $S,44&76,  who 
paid  $3,028. 75  In  cash,  executed  his  two  bonds 
toe  tbe  smn  of  $1,211  each  for  the  realdoe  ot 
the  pnndiase  mon^,  p^able  In  12  and  24 
months,  respectively,  and  to  secmre  Qielr  paj- 
ment  a  lien  was  nserred  qpoa  the  face  of  the 
deed  fnxn  Stemp  to  BflUs.  Mills  on  the  14th 
of  July,  1880^  and  ocmveTed  to  Thomas  J. 
Nottlnj^om  one  nndlTlded  half  intnwt  In  said 
tract  of  land,  and  ebortly  thereafter  sold  and 
coaveyed  one  nndivided  <Mie-fonrth  Interest  to 
Conway  B.  Sands,  tmstee,  tor  hlmseU,  Wil- 
Itam  A.  Uttte,  Jr.,  Ddwaid  J.  Folks,  and  Jtdin 
A.  Curtis.  Nottingham  was  dead  at  the  fil- 
ing of  the  UU,  and  his  hein  at  law  and  ad- 
ministrator are  made  parties.  Hie  notos 
which  Nottingham  gave  for  the  deferred  pay- 
ments osL  his  pvndiase  from  J.  B.  F.  IQlls  an 
now  fadd  by  ID.  M.  Fnltcn  and  W.  B.  Addison. 
It  appears  that  Mills  haa  only  ^d  to  tb« 
plaintiff  $86  as  of  December  4, 1881,  and  $200 
as  of  January  SI,  1802,  and  tbat.  subject  to 
these  credits,  liie  whole  ot  tiie  bonds  fRHi 
wm^  to  fllemp  an  dne  and  onpiUd. 

The  bill  prays  that  Mills,  Bala,  Sands,  Ut- 
tie,  F<^8,  Wells,  and  the  heirs  and  adminis- 
trator of  Thomas  J.  Mottlntftuuu,  B.  Bf.  ndton, 
and  W.  B.  Addison  be  made  parties  defend- 
ant; that  a  decree  may  be  rendered  against 
um  for  tbe  smn  of  $2,442,  wltb  interest 
tbereon,  sat^ect  to  the  credits  set  out;  tbat 
MHIs  be  allowed  to  pay  $23a86,  with  the  ao- 
cmed  Interest,  to  James  F.  Hate,  and,  In  de- 
fault of  the  paymoit  of  these  sums,  that  the 
land  may  be  sold,  or  so  much  thereof  as  may 
be  necessary^  and  that  out  ctf  the  proceeds 
there  be  first  paid  $238.86,  with  accrued  luter^ 
est.  to  James  F.  Hale;  that  the  debt  to  D.  F. 
W^  and  to  tbe  estate  of  A.  W.  Wells  be 
next  paid;  and  that  the  rwldoe  ot  the  pur- 
chase money  due  and  oirtng  Mills  be  paid 
to  the  complainant. 

D.  V.  Wells,  J.  G.  Uaynor,  guardian  ad  Utem 
of  certain  Infant  defendants,  H.  O.  Slemp,  ad- 
ministrator of  A.  W.  Wells,  and  B.  M.  Fulton 
filed  thdr  answers  to  this  blU,  and  J.  B.  F. 
Mills,  Ck>nway  B.  Sands,  WllUam  A.  Uttle, 
Jr.,  Edward  J.  Folks,  and  John  A.  Curtis 
filed  their  separate  and  joint  answer,  and 
asked  that  they  be  treated  as  cross  bills. 

On  the  18th  of  April.  1898,  this  cause  came 


on  to  be  heard  before  the  drcntt  court -«C 
wise  county,  and  thereupon  D.  F.  Wells  and 
H.  C.  Slemp,  administrator  of  A.  W.  Wells, 
appeared  by  their  attorney  In  open  court,  and 
aclcnowledged  that  they,  and  each  of  them, 
had  recetved  the  fall  amount  ot  purchase 
money  due  them  upon  the  land  In  contro- 
versy; H.  0.  Slonp'also  acknowledged  tbat 
he  had  recelyed  tbe  full  balance  of  the  pur- 
chase money  due  to  bbn;  and  Jamea  F.  Hale, 
by  B.  M.  Fulton,  his  attorney,  admowledged 
that  he  had  recelred  the  full  balance  ot  the 
purchase  money  due  to  him.  The  decree 
.  then  recites  that,  the  cause  omning  on  to  be 
heard  upon  the  admowledgments  aforesaid' 
of  the  said  parties;  upon  the  aamwet  <rf  J.  B. 
F.  Mills,  treated  as  a  cross  blU  against  Oom- 
way  R.  Bands;  vpoia  the  answer  thweto  ot 
Conway  B.  Sands,  tnutea,  for  himself  and 
W.  A.  Lttde.  Jr.,  Ddward  J.  Folksy  and  John 
A.  Curtis;  iq>on  the  answers  of  Uttle,  Folks, 
and  Curtis  to  the  original  bill,  and  the  rep- 
lications thereto;  and  ap(m  ttie  admission  of 
J.  B.  F.  Mnis,  by  his  attorney,  made  In  open 
court,  that  he  did  on  tin  4th  day  of  April, 
1888,  assign  to  H.  a  Slemp  $1,2S1.«S  out  of 
the  two  notes  executed  by  Sands,  trustee,  and 
others,  to  MHIs,  set  forth  In  the  answer  and 
cross  UU  of  tbe  said  Mills;  and  It  a]M>earIng 
that  ^ocess  on  the  answer  and  cross  bill  of 
Mills  had  been  duly  served  upon  all  the  de- 
fendants, and  that  process  has  been  duly 
served  upon  W.  B.  Addison,  and  that  both 
the  said  bOl  and  cross  bill  had  matured,— it 
waa  thertfore  adjudged,  ordered,  and  decreed 
that  Mills  recover  of  Sands.  Little,  and  CnrtIs 
the  sum  of  $1,000,  with  IntoEest  from  the  14th 
of  July,  1890^  subject  to  certain  credits  recited 
hi  the  decree;  and  It  was  further  adjudged 
and  ordered  by  the  same  decree  that,  on- 
less  Sands,  Uttle,  and  Curtis  pay  the  saJd 
sum  of  money  to  Mills  within  80  days,  that 
tbm  H.  A.  W.  Sfceen.  ^irtio  was  appointed  a 
special  commisrioper  for  the  purpose,  shguld 
sell,  in  the  town  <tf  Big  Stone  Cap,  to  the 
hlf^st  Udder,  the  undivided  me-fonrth  In- 
terest conveyed  MUls  and  wife'  to  the  said 
Sands,  trustee  for  himself.  Little,  Folks,  and 
Curtis.  The  money  not  having  been  paid, 
tbe  commissioners  proceeaed  to  execute  the 
decree,  and  on  the  22d  day  of  Jtdy,  1893.  sold 
the  property  to  H.  0.  Slemp  at  the  ifflce  of 
$200. 

At  a  subsequent  day,  Sands,  in  his  own 
right,  and  as  trustee  for  Little,  Folks,  and 
Curtis,  and  the  said  Little,  Folks,  and  Curtis, 
in  their  own  proper  person,  petitioned  the 
court  to  set  aside  the  decree  of  April  13,  1893, 
and  for  canse  of  error  therein  they  say  that 
the  decree  brings  the  cause  on  to  be  heard, 
upon  the  admlssirais  In  open  court  of  the  ad- 
ministrator of  A.  W.  Wells,  deceased,  of  H. 
A.  W.  Skeen  as  attorney  for  Slemp,  and  of 
Mills,  that  he  did  assign  the  alleged  dalm,  or 
most  of  it,  to  H.  G.  Slemp. 

Another  ground  of  error  is  that  some  of  the 
parties  to  the  suit  were  dead  when  th&  der<|, 
cree  was  enterad,  but  of  tfitt  aMft-l&^y«^L' 
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gosdoB  ln  tb*  neort  prior  to  tlw  deonw  eem- 
pUtned  of,  Indeea  It  only  appean  la  ttn  peU* 
tim  to  lelKAr;  and  stlU  anotliar  gEoqnd  of 
•tror  tauMed  ugaa  Is  tbat  tta«e  should  bave 
been  an  accooot  of  the  Ileni  apon  the  prop- 
erty and  of  tbdr  priorities  htfoie  the  sale  was 
ordered. 

The  cause  came  on  again  to  be  heard  opon 
the  report  oc  the  fecial  oMnmiaaloner.  A  re- 
sale fJt  the  property  was  ordered,  upon  the 
terms  set  forth  In  the  decree,  and  the  canse 
was  reraoved  to  the  cfrcolt  conrt  of  Knssell 
conntj. 

On  the  -Uth  day  of  August,  IfiM,  the  cause 
(mn»  on  again  to  be  beard,  when  the  petitloci 
for  rehearing  was  dismissed,  and  Ckxnmisslon- 
er  Skeen  was  again  <wdered  to  seU.  From 
this  decree  Oonway  B.  Sands,  as  trustee  for 
hlmsdf,  W.  A.  Uttle,  Jr^  Edward  J.  Folks, 
and  John  A.  Cortis,  applied  for  and-  obtained 
an  appeal;  but,  the  bond  required  not  having 
been  executed,  tlw  supersedeas  never  became 
eflectuaL  The  commissioner  therefore  pro- 
ceeded to  sell,  and  filed  bis  report  of  sale 
dated  February  1886.  and  «i  March  6, 
18M,  the  canse  came  on  again  to  be  beard 
upon  his  repwt  of  sale,  which  was  confirmed. 
Thereupon  Little,  Folks,  OorUs,  and  Sands 
again  applied  for  and  obtained  an  i^peal  and 
supersedeas.  The  grounds  of  emr  allseed 
ere  those  set  out  In  the  petition  which  they 
filed  asking  to  have  tbe  decree  of  April  13, 
1893,  set  aside. ' 

We  are  of  oi^nlon  that  fhem  Is  no  error  In 
the  record.  The  admissions  of  parties  given 
In  open  court  are  not  only  admissible  evidence, 
but  are  evidence  of  tbe  most  satisfactory  char- 
acter to  establish  tbe  payment  of  a  debt,  or 
tiie  satisfaction  of  a  Uen.  They  In  no  wise 
afreet  the  rights  of.  the  aK>eIlants,  and  no 
one  else  has  been  heard  to  complain. 

Nor  was  there  any  necessity  for  an  order  ot 
reference  to  ascertain  the  liens,  because  they 
were  sufficiently  established  by  the  decree, 
which  was,  as  we  have  seen,  based  upon  ad- 
missible and  sufficient  testimony. 

As  to  the  charge  of  fraud  contained  In  the 
answer  and  cross  bill  of  Sands,  Little,  F<^ks, 
and  Curtis,  It  Is  enough  to  say  tbat  there  Is 
not  a  particle  of  evidence  to  sustain  It, 

Upon  the  whole  case,  we  are  of  opinion  that 
there  Is  no  error  to  the  pr^udlce  of  the  appel- 
lants, and  the  decrees  are  therefore  affirmed. 


(96  YS.  9I> 

MARTIN  et  al.  v.  BfARTIN.  ■ 

(Sapreifie  Cbnrt  of  Appeals  of  VlrglnlB.  July  15, 
1887.) 

Partition— Partiss—Pucadinq— Title— DivisiOM 
IS  KiSD— PowsRB  OF  Court— Practice. 

1.  The  defect  ot  a  misspelled  name  of  a  par^ 
dOFendant  Is  cored  by  serrias  process  upon  the 

{troper  party,  and  by  amendlDg  the  bill  by  insert- 
Qg  the  correct  name. 

2.  Persoas  holding  land  as  trustees  to  secure 
a  debt  nre  not  neceasaty  parties  to  a  suit  for 
the  partition  of  the  land,  as  partitlMi  does  not 
aftsct  the  d^tsot  saortgagass. 


8.  A  bm  fiv  partitkui,  aOcfing  that  flM 
ot  plaintift  waa  seised  and  posacsaed  ei  Cbe  land 
uving  die 


in  qoestloii,  and  that,  die  uvlng  died 
|j«fi>fHf  tui  those  utncd  as  parties  i 
conprise  tbs  only  children  and  hdrs  at  law, 
■uffldently  shows  the  rights  of  tbe  parties  to  flie 
land. 

4.  A  daisB  for  iavrevsaamts  m  land  wliieh  a 
co-tenant  laay  have,  not  aofaiat  his  eo^enants, 
bat  sgabist  a  former  bolder  of  the  oadlrideJ 

land,  who  was  the  common  ancestor,  cannot  be 
asserted  in  a  stdt  for  partitkni  of  the  land  amonc 
the  co-tenants,  e^Mdally  when  an  opporuuiity 
is  afforded  to  present  soch  claims,  in  a  moit  a 
whidi  an  account  of  the  debts  of  tte  fkwnsr 
holder  or  her  estate  is  befng  tAken. 

5.  An  exception  by  one  eo-tenant  tiiat  a  par- 
.tition  is  oneqnal  as  to  qoantity  and  qnaB^  wiQ 
not  be  sustained  If  the  ioeQuality  Is  not  specifical- 
ly pointed  oat. 

&  In  pardtionlnff  lands  whldi  are  incapable  of 
exact  or  fair  division  a  court  of  equity  haa  power 
to  cbarse  one  portion  wUh  an  easemait  in  tevor 
of  another  portion,  to  render  tbe  naititian  eoBila- 
Ue. 

Appeal  from  drctdt  court,  Giles  connty. 

Bill  brou^t  by  3.  D.  Martin  against  J.  W. 
Martin,  Leila  Blartin,  and  otbrae  for  tlie  par- 
tition of  land.   Paraii<»  was  decreed,  and 

defendants  a[^>eaL  Afilrmed. 

BbUr  &  Blalr,  J.  B.  Peck,  and  Johnston,  Tay- 
lor &  J<^iuton,  for  appdlanti.  Henaon  A 
Mason  and  Williams  &  FiOtan,  tor  apytllee 

OABDWBLL,  J.  This  Is  a  sutt  for  tbe  paz^ 
tltioa  of  land.  The  bill  was  filed  by  8.  D. 
Martin,  and  altegea  that  his  mothw,  Misl  A1- 
mlra  Martin,  was  in  her  lifetime  seised  and 
possessed  of  certain  real  estate  Wag  In  tiw 
coonty  of  Giles,  state  of  Virginia,  containing 
about  840  acres,  adjoining  the  lands  of  L. 
Oaldwdl  and  others;  and,  b^ng  so  seised  and 
possessed,  she  died,  leaving  complainant,  J. 
W.  Martin,  BUa  Bchols,  wife  of  W.  W.  Ech- 
ois,  and  LeUa  Martin  her  only  children  and 
heirs  at  law;  tbat  her  hnsband,  cunplalnaaf  s 
father,  having  died  stnne  years  beft»e,  ahe 
(Mrs.  Abnira  Martin)  had  conveyed  tiie  land 
to  0.  W.  Bchols,  trustee^  to  secure  a  debt  due 
one  W.  W.  Elcfaohi.  It  Is  farther  alleged  tbat 
this  land  is  susceptible  of  partition  among  the 
parties,  and  tbe  pnjve  Is  that  J.  W.  Marttn, 
BUa  Bchols.  and  W.  W.  Bchols,  bw  husband, 
L.  D.  Martin,  and  a  W.  Bchols,  trustesb  be 
made  parties  defendant  to  the  bill:  that  tbe 
bud  be  divided  among  the  paittei  eatttled 
thereto,  etc 

It  appears  that  LeUa  Martin  was  not  named 
In  the  pn^er  of  the  bill,  or  waa  incorreclly 
named,  though  process  issued  and  was  saved 
upon  her  as  iq>on  the  other  defendants  exae^ 
O.  W.  Bcbotf!,  trusteeb  Upon  tbe  bin  being 
takeq  for  confessed  as  to  all  the  deCendanta, 
commlBslonera  were  appointed  to  go  vgon.  tbe 
land,  and  partition  tbe  same  among  tbe  beirs 
at  law  of  Mrs.  Almlra  Martin,  deceased,  ac- 
cndlng  to  quality  and  quantity.  It  a  partitton 
could  be  made  in  kbid;  If  not,  they  were  to 
so  report  to  the  court,  giving  the  reasons 
therefor.  The  commissioners  went  i^on  tbe 
land,  made  partition  of  It.  filed  tbeta  report, 
together  with  a  plat  of  tbe  land  as  partitimk- 
ed.  and.  after  tbe^^ip^^^^^O^nJ^Cnu* 
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ttaan  80  days,  file  came  came  on  to  be  beard 

At  the  October  term  of  the  oonrt,  1804,  upon 
the  papen  formerly  read,  the  report  of  tiie 
commlssloneiB  who  made  the  partition,  excej>- 
tions  takra  by  J.  W.  Martin  thereto,  and  upon 
the  demurrer  and  answer  of  J.  W.  Martin, 
then  filed.  The  demurrer  was  urged  upon 
th«  grcnukda  that  LeUa  Martin  had  not  been 
made  a  party  defendant  by  complainant's  Mil, 
and  O.  W.  Echola,  tnotee,  had  not.  been  serv- 
ed wltli  process;  that  the  bill  does  not  aU^ 
that  the  plaintiff  was  seised  and  poaseased  of 
the  land  asked  to  be  partitioned,  and  does  not 
aDege  snffldrait  descripticHt  ixt  the  land. 
Whereupon  the  complainant  was  permitted  to 
amend  his  bill  by  inserting  the  name  of  Leila 
Martin  therein;  and  thereupon  Leila  Martin 
and  a  W.  Btehob*  tniatee,  by  theh:  attonuys. 
entered  thdr  appearance,  and  consented  that 
tha  case  should  then  be  heard.  The  court 
oremiled  the  demorre:,  and  by  reason  alone 
of  the  amendments  to  the  complainant's  bill 
th«  made  3.  W.  Martin  mored  for  a  continu- 
ance of  the  cause,  which  was  refused,  the  re- 
port of  the  commissioners  partitioning  the  land 
was  qqjwored  and  confirmed,  and  It  la  from 
this  decree  that  the  caae  la  ajvealed  to  this 
court. 

We  an  of  opinion  that  the  demurrer  was 
property  overruled.  Leila  Martin,  although 
not  correctly  named  Id  the  prayer  of  the  bin, 
was  sored  with  process  to  answer,  and  the 
amendment  whi<^  was  pomltted  cored  any 
defect  as  to  her,  and  C.  W.  Bchols,  trustee, 
was  not  a  necesaaiy  party  to  the  suit  Parti- 
tion doea  not  affect  mortgagees  and  Judgment 
creditors,  and  some  of  the  antlMKltlaa  go  bo 
far  as  to  say  that  when  tliey  are  made  par- 
ties to  a  uiU  tot  thaX  purpose^  and  in  the  ca- 
pacity of  mortgagees  or  creditors,  the  bill  will 
tie  dismissed  aa  to  them.  4  Mlaw,  Inst  pw 
1218;  Bart  Oh.  Prac.  290,  and  cases  there 
cited. 

We  axe  further  of  opinion  that  the  bill  made 
a  case  upon  wbldb  the  plaintiff  was  entitled 
to  a  partltioa  of  the  land.  It  la  alleged  that 
ICra.  Almlra  Martin  was  seised  and  possessed 
of  the  land  in  question,  and  that,  having  died 
Intestate,  her  children  named  were  her  only 
"bsam  at  law.  This  was  amply  soSlclait  to 
show  the  rights  of  the  parties  named  to  the 
land. 

We  are  further  of  oplnitm  that  no  good  rear 
son  was  shown  1^  the  appellant  at  the  Oc- 
tober term,  1801,  for  a  continuance  Qf  the 
cause.  His  answer  then  filed  did  not  deny 
the  rli^t  of  the  eomplataiant  to  have  partition 
of  the  land,  but  that,  because  there  was  a  deed 
of  tanst  thereon  given  by  Mrs.  A]mlr&  MarUn 
In  lier  lifetime  to  secure  a  debt,  and  he  was 
asserting  a  dalm  for  Improv^ents  put  upon 
the  land  at  the  reQuest  <ot  Mrs.  Martin  In  her 
Ufetlme,  it  was  not  proper  to  miOce  partition 
thereof  at  that  Ome. 

HbB  owners  of  the  eqnl^  redemption  In 
Sand  may  have  partition,  but  mortgagees  and 
Judgment  oi^dltors  cannot  be  compelled  to  Join 
■with  them  in  the  Ull  for  partition,  nor  can 


any  relief  be  had  against  them,  nor  can  their 
rif^ts  in  any  degree  be  affected  the  parti- 
tion. Wotten  V.  Copland.  7  Johna,  Oh.  140; 
4  Minor,  Inst  pt  2,  p.  1218. 

The  dalm  asserted  by  J.  W.  Martin  was  not 
against  bis  eo-^ianta,  but  against  Mrs.  Mar- 
tin, from  whom  they  derived  the  land;  and, 
in  addition  to  the  fkct  that  this  was  not  a 
proper  salt  to  whidi  to  assert  hts  claim  for 
Improvements  oi>on  the  land  made  to  the  life- 
time of  Mrs.  Martin,  there  was  pending  to  the 
same  court  a  suit  to  which  an  account  of 
debts  against  Mrs.  Martin  or  hv  estate  heard 
with  this  canse  at  the  October  tem,  1S94, 
was  being  taken,  and  that  cause  was  recom- 
mitted to  a  commissioner  for  further  account 
of  debts  against  her  estate,  thereby  afl!otdlng 
J.  W.  Martto  ample  opportunity  to  prore  Uie 
claim  asserted  to  his  answer  to  this  suit. 

We  are  further  of  opinion  that  the  ezcc^ 
tions  of  J.  W.  Martto  to  the  report  of  the 
commlsslonoB  who  partltl<med  the  land  were 
property  ovomled.  The  exceptant  moely 
says  that  the  partition  Is  unequal  as  to  qual- 
ity and  quantity.  Bfe  does  not  show  whereto 
it  Is  unequal,  nor  attempt  to  potot  ont'the  In- 
equality complained  of,  nor  adduce  apy  evi- 
dence of  the  Inequall^. 

This  brings  us  to  the  only  remaining  objec- 
tion made  to  tin  decree  appealed  bom. 

In  partltlontoff  the  land  the  commissioners 
allotted  to  the  appellant  J.  W.  Martin  84% 
acres,  designating  it  as  *'Lot  No.  l,"  and  t- 
tog  the  metes  and  bonnds  thweof ;  and  to  8. 
D.  Martln'TTK  acres,  designating  It  as  '^t 
No.  2,"  desnlbtog  the  metes  and  bounds;  and 
at  the  conclusion  of  Uielr  report  say:  *^e 
farther  assign  that  lot  No.  2  ahsll  hare  the 
right  to  mw-half  of  tiie  water  on  lot  Now  1. 
with  the  light  to  ctmrcj  to  any  potot  on  lot 
No.  2  by  dltoh  or  pipe.  We  assign  that  the 
fence  from  «  point  msrfced  18  on  the  plat  be 
pot  on  the  line  between  lots  1  and  2  from  14 
to  the  poUie  road." 

It  is  contended  that  where  lands  are  tocapa- 
ble  of  exact  or  fair  division  the  court  has  no 
pow«  to  eompansato  br  a  charge  iq>on  ibe 
land  by  way  of  rent,  servitude,  or  easement 
la  this  view  we  cannot  coocnr.  33ie  ptrtlcy 
of  oar  statute  aathwlclng  partltliHt  of  real  es- 
tate betweui  tnuits  to  common.  Joint  ten- 
ants, aad  coijareenen  is  opposed  to  the  sale 
of  land  for  partition,  and,  as  Is  said  by  Mr. 
l^toor  (4  Minor,  Inst  pt  2,  p.  1218).  "In  mak- 
ing partition  «  court  of  eqnlty  is  clothed  with 
ample  power  to  resort  to  the  most  advan- 
tageous devices  which  flie  nature  of  the  case 
may  admit" 

In  Pom.  Bq.  Jur.  I  1888,  the  rate  Is  bild 
down  as  follows:  "Where  lands  are  Incapable 
of  exact  or  fair  dlvlstcm,  the  court  has  power 
to  compensate  by  a  charge  npim  the  land  by 
vniy  of  rent,  servitude,  or  easement." 

And  to  the  case  of  Smith  v.  Smith,  10  Paige. 
470,  it  was  held  **that  the  oommlsalonm,  to 
asBlgnlng  a  portion  of  tiie  premises  bdd  to 
common  to  one  of  the  parties,  may  dia^  It 
with  an  easement  or  servitude  for  the*b«iefliL  I 
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of  another  party  to  whom  a  distinct  portion 
of  the  premises  Is  assigned  In  seTeralty." 

That  part  of  the  report  of  the  commission- 
ers which  proTldea  that  lot  No.  2  shall  have 
the  right  to  one-half  of  the  water  on  lot  No. 
1,  with  the  right  to  convey  it  to  any  pc^t  on 
tot  No.  2  by  ditch  or  pipe,  la  somewhat  Tagae 
and  Indefinite,  but  la  to  be  construed,  we 
think,  as  meaning  that  the  ditch  may  be  cut 
or  pipe  laid  at  a  suitable  and  conreulent  point 
so  aa  to  inflict  no  unnecesaary  injury  to  lot 
No.  1,  or  InconTentence  upon  the  owner  there- 
of. 

For  the  foregoing  reasons,  we  are  of  <qdn- 
lon  to  affirm  the  decree  appealed  from. 

RIELY,  J.,  atMent 


<SS  Ta.  10 

OSBORNIB  T.  PUI1A.SKI  UaHT  ft  WATBR 
CO. 

(Snpr«ne  Oonrt  of  AiH>ealB  of  Tir^nla.  July  16, 

XS87.) 

BiDIWALU — ObSTBUCTION  —  OOXTBIBOTDBT  NbO- 
1,10  BMCB. 

Z>efendaDta  dog  a  ditch  exteading  across  the 
sidewalk,  which  was  obstructed  completely  on 
one  side  of  the  ditch  by  a  barrier  of  earth  2^ 
feet  high,  and  obstructed  for  half  its  width  on 
the  other  side'  by  piping,  a  ahorel,  and  a  tool 
cart.  Plaintiff,  walkiQe  on  the  sidewalk,  and 
looking  backward,  witbout  looking  in  froot, 
for  a  distance  of  at  least  45  feet  from  the  ditch, 
did  not  see  the  obstructions,  and  f^l  into  the 
ditch,  sustaining  injuries.  Held,  that  she  was 
guilty  of  contributory  negligence. 

Error  to  circuit  court,  Pnlaafcl  county. 

Action  at  trespasB  on  the  case  by  Ellen  F. 
Osborne  against  the  Pulaski  Light  &  Water 
Company.  Defendant's  demurrer  to  the  evi- 
dence was  sustained,  and  plaintiff  brings  er- 
ror. Affirmed. 

J.  0.  Wysor,  for  plaintiff  in  error.  Phlegar 
&  JcAmaon  and  T.  L.  Manlek  for  defendant  In 
error. 

HARBISON,  J.  This  action  of  treepasB  on 
the  case  was  brought  by  the  plaintiff  In  ana 
to  recover  damaged  for  Injuries  received  b7 
her  by  falling  Into  a  dlteh  cnt  by  ttw  defend- 
ant in  emn-  acnea  a  sidewalk  In  the  town  ct 
Pnladtl  while  lawfully  oigaged  In  laying  wa- 
ter  pipes. 

Th«e  was  a  demnrrer  to  the  evidence,  and 
the  Jury  ascertained  the  damagea  at  f6,000, 
subject  to  tbe  opinion  of  the  court  on  the  de- 
mnrrer to  the  evidence,  which  was  rendered 
In  favor  of  tbe  defendant  In  error. 

This  court  has  repeatedly  held  that  a  trav- 
eler on  a  public  street  Is  held  to  the  exercise 
of  ordinary  care.  He  has  the  right  to  as- 
Bume  that  the  sidewalk  Is  In  a  safe  condition, 
and  Is  not  required  to  anticipate  danger,  but 
thli  does  not  excuse  him  from  the  exercise  ot 
his  own  faculties.  When  reaaonable  atten- 
tion on  his  part  ^vlll  enable  him  to  avoid  an 
opm  and  obvious  danger,  he  cannot  recover 


If  be  has  negleeted  to  exerdae  that  ordinary 
and  reasonable  care  which  Is  expected  and  re- 
quired of  every  one. 

In  the  case  at  bar  the  defendant  vras  en- 
gaged In  laying  water  pipe  from  tbe  mains 
under  the  street  to  a  house  fronting  on  tbe 
street  The  wotk  was  begun  oh  the  morning 
of  the  accident,  and  had  progressed  ao  far 
that  the  necessary  ditch  had  been  dng,  the 
pipe  laid,  and  the  dltcb  filled  to  the  curbstone. 
The  ditch  across  the  sidewalk,  a  distance  txt 
6  feet,  had  been  dug  18  to  24  Inches  wide  and 
2%  feet  deep.  In  opening  the  ditch,  most  of 
the  earth  was  thrown  on  the  north  side  of  It, 
making  a  bank  across  the  pavement  nearly 
2%  feet  high.  Two  men  were  working  on 
the  ditch  in  the  yard,  extending  It  from  tbe 
pavem«tt  in  tbe  direction  of  the  bonne,  one 
digging  and  the  other  shoveling,  with  nothing 
to  keep  a  person  on  the  pavement  from  seeing 
them.  Tbe  cart  in  which  the  defendant  haul 
ed  its  tools  was  standing  on  the  south  aide  01 
tiie  ditch,  not  far  from  It,  with  tbe  wheds 
against  the  curb,  and  the  ahafts  resting  on  tbe 
pavement  A  shovel  and  pipe  were  resting 
against  the  fence  opposite  the  cart,  leaving 
not  more  than  half  the  width  of  the  pavement 
unobstructed. 

This  was  the  sltnatlon  of  affairs  when  the 
plaintiff  In  error,  between  10  and  11  i/cteck 
in  the  morning,  came  from  her  honae  almig 
the  opposite  side  of  the  street  crossed  over 
to  a  point  46  or  60  feet  frcHU  the  dltcb,  ton- 
ed In  that  direction,  and  walked  along  the 
sidewalk  until  she  reached  the  ditch,  f^  la, 
and  received  the  Injuries  complained  of,  with- 
out seeing  the  pile  of  earth  PA  feet  high  across 
the  pavement,  the  ditch,  cart  or  shovd,  same 
of  which  were  open  and  obvious  obBtructions 
across  her  path. 

The  plaintiff  hers^  testifies  that  atae  came 
along  the  sidewalk  from  tiie  point  wb»e  she 
crossed  over  wlthont  looking  In  front,  bnt 
wltti  luet  face  turned  Bwaj  Uxe  wbtrie  distance^ 
looking  at  flowoa  in  a  yard;  that  when  ahe 
feU  In  the  ditch  she  was  stOI  UxAIns  to  tbe 
rlgbt  and  a  little  backward;  that  tbere  was 
nothing  to  ke^  her  fn»n  seeing  the  ditdi: 
that  if  she  had  been  looking  in  ftont  of  her, 
fiba  would  have  sem  It;  that  she  was  ashamed 
ot  ftUUng  into  tbe  ditch,  and  hated  for  any 
one  to  see  her,  or  know  that  she  had  fallen  in 
It  or  to  know  that  she  was  so  clumsy  or  care- 
less aa  to  fall  in  it 

Travelers  along  tlie  public  streets  are  not 
bound  to  keep  their  eyM  at  eray  moment  on 
the  pavement,  bnt  they  are  bound  to  exercise 
reasMiable  and  ndtnary  cue  to  avoid  danger. 
The  evidence  In  this  case  showa  that  the  plain- 
tiff was  guilty  of  gross  negligence,  tbat  she 
exercised  no  care  or  concern  fbr  her  own 
safety,  and  in  conaequoiee  ot  her  own  lack  ot 
ordinary  prudence  she  received  tbe  injuries 
complained  ot. 

Under  anch  circumstances  she  cannot  recov- 
er, and  therefore  tbe  Judgment  of  the  circuit 
court  must  be  affirmed. 
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CARPER'S  ADM'R  t.  NORFOLK  ft  W.  R. 
CO. 

<8apreme  Court  ot  Appeals  of  Virginia.  July  15, 
1897.) 

AfPSAI.— FORMKB  DbCIBIOH— OOHOLDHTniM. 

Where  a  Judgment  for  plidntlff  In  an  action 
fbr  negl^nKie  was  revmed  on  the  ground  that 

eyidence  showed  that  defendant  was  not 
negligent,  and  that  plaintiff  was  guiltjr  of  con- 
tribntorr  n^ligence.  and  the  eridenee  wai  the 
■ame  on  a  retrtaL  the  former  dedalon  goTemed 
on  a  Mcond  appeaL 

Brror  to  clicolt  court,  FulaBfel  oonntr. 

Action  1^  Isaac  Carper's  adminlBtiator 
against  the  Norfolk  &  Western  Railroad  Com- 
pany for  n^tgently  UUiag  plalntlirs  Intes- 
tate. From  a  Jud^ent  in  favor  of  defend- 
ant, plaintiff  brings  error.  Affirmed. 

J.  C.  Wysor,  for  plaintiff  in  error.  Pblegar 
ft  Johnson,  for  defendant  In  orw. 

KEITB,  P.  This  case  Is  before  ns  tipon  a 
writ  of  error  to  a  Judgmrat  of  the  drcnlt 
conrt  of  Pulaski  county  In  the  suit  of  Car- 
per's administrator  against  the  Norfolk  ft 
Western  Railroad  Company  for  the  negligent 
fciUlng  of  the  plaintifTs  Intestate. 

The  case  was  tried  more  than  once  In  the 
circuit  court,  and  at  the  October  term,  1890, 
a  Judgment  was  rendered  in  favor  of  the 
plaintiff,  which  was  subsequently  reversed 
by  this  court.  The  opinion  of  the  court  will 
be  found  in  88  Va.  556,  14  8.  Bl.  82a  It  was 
brought  to  this  court  by  the  railroad  company 
upon  exceptions  to  instructions,  and  upon  a 
motion  to  set  aside  the  verdict  and  judgment 
as  contrary  to  the  law  and  the  evidence. 
This  court  held  that  the  instructions  given  cor- 
rectly propounded  the  law  to  the  jury,  bnt 
reversed  the  case  upon  the  ground,  to  wit, 
that  the  verdict  and  Judgment  were  contrary 
to  the  law  and  the  evidence;  and  in  the 
course  of  the  opinion  Judge  X^acy  nses  the 
following  language:  There  was  no  negll- 
gence  in  the  defendant  whatever;  but,  If  such 
could  be  established  In  this  case,  the  contrib- 
utory negligence  of  the  deceased  was  the 
proximate  cause  of  his  Injuries,  and  there  can 
be  no  recovery."  The  judgment  was  there- 
fore reversed,  and  the  case  remanded  twt  a 
new  trial. 

When  the  case  went  back  to  the  circuit 
court  of  Pulaski  county,  a  Juty  was  impan- 
eled, but,  instead  of  placing  witnesses  upon 
the  stand,  their  testimony  was  read  to  the 
Jury  from  the  record  of  the  former  trial. 
O'here  was  a  demurrer  to  the  evidence,  and, 
the  Jury  having  rendered  a  verdict  in  behalf 
of  the  plaintiff  in  error  for  $8,000,  the  court 
entered  Judgment  for  the  defendant  In  error, 
and  thereupon  Carper's  administrator  applied 
for  and  obtained  a  writ  of  error  from  one  of 
the  Judges  of  this  court. 

We  have,  then,  before  as  the  same  case 
upon  the  facts  that  was  before  this  court  at  a 
former  term,  reference  to  which  has  already 
been  made.  It  was  heard  at  that  time  upon 
A  motion  to  set  aside  the  verdict  as  contnty 


to  the  evidence,  and,  the  evidence  being  ad- 
judged Insufficient  to  support  the  verdict,  a 
new  trial  was  awarded..  It  Is  before  ds  now 
upon  a  demurrer  to  the  evidence,  and  the 
same  nde  of  decision  apices,  ther^bre,  by 
force  of  the  statute  in  snch  case  made  and 
provided,  as  was  appUcaUe  to  it  whra.  heard 
by  this  court  upon  a  former  occasion.  It  Ig , 
true,  the  case  was  rraianded  for  a  trial  do 
novo,  and,  if  there  had  been  a  change  In  the 
facts,  a  new  decision  as  applicable  to  them 
would  have  been  required,  and  the  fonner  de- 
cision would  cease,  mider  tbe  new  state  ftf 
facts,  to  be  the  law  of  the  case;  **tor,"  as  !■ 
said  In  Wells,  Rea  Adj.  |  619,  "It  la  clear  that 
a  party  on  a  retrial  de  novo  may  Introduce 
new  evidence,  and  establish  an  oitlre^  dif- 
ferent state  d  facts,  to  conform  to  Which  is 
no  vl<^tlon  of  principle  In  a  conrt,  even  If 
thereto  it  does  set  aside  Its  former  decision 
as*  InappllcaUe,  and  adi^t  a  new  one  as  mlt- 
ed  to  the  new  phase  of  the  controvfflQr.  But 
even  then  tlie  former  deddon,  ao  far  as  ap- 
plicable, will  be  adhered  to." 

This  record  calls  for  a  dedsitm  between  the 
same  parties,  upon  the  same  evidence,  and 
upon  the' same  lasnea  that  won  decided  when 
the  case  was  formerly  before  this  court.  It 
was  then  the  unanimous  judgment  of  this 
court  that  the  same  testimony  now  relied  up- 
on by  Carper's  admlnlstxator  was  Insuffldsnt 
to  support  a  judgm«it  In  his  behalf.  It  went 
back  to  the  cbxrolt  court  It  was  there  heard 
upon  the  same  testimony.  The  jury  again 
entwed  a  verdict  In  b^alf  of  the  plaintiff, 
and  upon  a  demurrer  to  the  evidence  the  cir- 
cuit conrt  entered  judgment  fbr  the  defend- 
ant. What  dse  was  there  for  the  drcnlt 
court  to  do  In  the  face  of  the  Judgment  of 
this  court  reversing  Its  former  action?  It 
would.  Indeed,  most  strikingly  lUustxato  thtf 
uncertainty  of  the  law  If  this  court  should 
now  reverse  the  drcnlt  coiut  for  entering 
Judgment  In  behalf  of  the  defendant  upon  the 
evidence  which  It  had  already  adjudged  was 
Insufficient  to  support  a  judgment  on  bduUf 
of  the  plaintiff. 

We  think  there  was  no  error  In  the  judg- 
ment complained  of,  and  It  must  be  affirmed. 


OfVa.  7M) 

THOMAS  V.  JONE& 
<Snpreme  Oonrt  of  Appeals  of  Virginia.  Jaly  IB, 

1887.) 

Taxatiok— Lasds  Bid  Im  bt  Stitb— Applioitioh 

rOB  POROHASB— SbKVICB— SAI.B— VaLIDITI— 
PltlOKITT  OF  VSXOOB'S  LlB!l. 

1.  Code,  S  3232,  provides  for  personal  service 
of  notices,  etc.,  on  nonresidents  without  the  state, 
which  service  has  the  effect  of  an  order  of  pub- 
lication duly  executed.  Acts  188&-86,  p.  219, 
provides  tba^  if  the  officer  cannot  swve  an  iwpIU 
cation  for  leave  to  purchase  lands  bid  In  by  the 
state  for  taxes,  the  derk  shall  insert  a  copy  mere- 
of  in  a  newspaper  for  a  certain  time,  and  ^lat 
such  pablished  aoUee  shall  have  ibe  same  effect 
08  personal  service.  Hdd,  that  service  on  a  non- 
resident outside  of  the  state  may  be  made  ot  waeh 
applicBtloD. 

2.  Oode^  i  661.  whldi  br  the  tam  ot  Aola 
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189&-II6  is  mftde  part  tiiereof,  proTideB  that  title 
acquired  hj  a  porch aaer  from  uie  commonwealth 
at  real  estate  which  haa  been  bonsht  the  com- 
monwealth  (or  taxes  is  subject  to  be  defeated 
only  by  proof  that  said  taxes  were  not  properly 
chargeable  on  such  realty,  or  that  they  bare  Men 
paid.  BOd,  tiutt  a  defectlTe  seryice,  on  the  per- 
son from  whom  the  commonwealth  acquired  title, 
of  the  application  for  leave  to  purchase  from  the 
commonwealth,  would  not  invalidate  the  deed. 

8.  Taxes  are  a  Uem  priw  to  a  Tendor's  lien 
whidi  aeeroed  lone  beiora  the  taxes  were  as- 

4.  Code,  {  061,  providing  that  title  to  real  estate 
R)td  in  by  the  state  for  taxes,  and  afterwards  sold 
m  amllcation,  "shall  stand  vested  In  the  grantee 
in  deed  as  It  was  vested  in  the  party  a»- 
sessed  with  the  taxes  or  levies  on  scconut  of 
which  the  sale  was  made,"  refers  to  the  charactn 
of  the  this  that  shall  be  vested  in  sadi  grantee, 
and  does  not  mean  that  he  takes  the  landa  sab- 
Jeet  to  liens  resting  tiunon  at  the  time  the  taxes 
were  asBeaacd. 

Appeal  trom  ootp(«attoa  conrt,  dty  of  Brls- 
toL 

BlU  1^^  H.  B.  Jones  against  Jobn  D.  Thomas 
for  the  emloxceraeat  ot  a  vendor's  lien.  From 
a  decree  In  faror  of  plaintiff,  defendant  aj^ 
peals.   Eevarsed  and  dismissed. 

Blieft  A  Peten  and  H.  W.  fioth^and.  Cor 
app«Dant  ■  Ke«Uer  &  Martin,  ftv  ^^eitoe. 

HAKRISON.  J.  Tbls  salt  was  bronght 
H.  B.  Jones,  appellee  here,  to  subject  to  the 
payment  of  a  render's  lien  a  lot  In  the  city 
of  Bristol  conveyed  by  him  in  18!)0  to  F.  F. 
Glaifc.  The  lot  was  sold  In  1893  for  taxes  as- 
sessed against  it  in  the  hands  of  Glarfe,  and 
bon^t  In  by  the  state.  After  tbSa  sale  Olark 
died,  and  one  A  G.  Eeebler  qualified  as  his 
administrate.  The  lot  was  not  redeemed  In 
two  years,  and  John  D.  Thomas,  appellant 
here,  filed  his  application,  and  became  the  par- 
chaser  thereof,  under  Acta  1806-^  p.  219,  the 
derk  executing  and  delivering  to  him  tiia 
deed,  which  was  duly  recorded. 

After  setting  forth  these  bets,  flw  bOl  al- 
leges tliat  Qw  deed  to  appellant  is  not  valid, 
first,  becanae  the  aeiseant  of  the  dty  of  Bris- 
tol did  not  execute  the  amdlcatiQn  of  appel- 
lant to  become  the  purchaser  upon  the  ad- 
ministrator of  dark  within  said  dty,  bat  ex- 
ecated  It  In  tbe  state  of  Tennessee;  and,  sec- 
ond, because  tbe  vendor's  lien  Is  ]^ior  to  the 
tax  lien,  and  that  the  appellant  took  the  land 
sabjeet  to  aU  Hens  thereon,  and  that  appdlee 
has  the  right  to  subject  the  same  in  the  hands 
of  appdlant  to  the  satisfaction  of  his  Tendor's 
lien. 

The  answer  filed  by.  appelant  admits  the 
facts  to  be  ss  stated  in  tbe  bill,  bat  denies  that 
the  law  win  afford  appellee  the  relief  sought. 

The  application  wlilch  was  served  by  tbe 
SOTgeant  upon  the  administrator  of  Glark  In 
tlie  dty  ot  BUsh^  but  on  the  Tennessee  slda 
of  tbe  line,  la  not  In  the  record.  Tbe  only  d&> 
feet  In  Its  ezecatlon  pointed  out  and  relied  on 
in  the  Readings,  or  referred  to  In  aiguinent. 
Is  that  It  was  served  In  the  state  of  Tsnnessee, 
and  not  valid  fOr  that  reason.  We  mast  pre- 
sume, therefore,  that  In  aU  otiier  napeets  tbe 
ssETlca  was  JNgalar. 


Acts  1895-96,  p.  219,  under  which  appellant 
made  tbe  purchase,  provides  that  If,  for  any 
reason,  the  officer  cannot  serve  the  si^IIcbp 
tion,  that  then  the  derk  shall  insert  a  cogr 
thereof  in  a  newspaper  for  four  gnccosBlve 
weeks,  and  that  such  pnUished  notice  sball 
tiave  the  same  effect  as  personal  servloe^  tC  tbe 
delinquent  does  not  redeem  In  the  time  pce- 
scrlbed.  This  Is  eqaiTaleDt  to  aa  order  of 
publication. 

Section  S232  of  the  Code  provides  that  per- 
sonal service  of  a  summons,  sdre  fadss,  or  no- 
tice may  be  made  by  any  person  not  a  party 
to,  or  otherwise  Int^ested  In,  tlie  subject-mat- 
ter In  controvtfsy,  on  a  nonresident  defendant 
out  of  tills  state,  which  service  shall  have  the 
same  effect,  and  no  other,  as  an  order  of  pub- 
lication du^  executed.  Zn  gnch  case,  the  re- 
turn must  be  made  under  oath,  and  most 
show  the  time  and  ^ce  ot  stich  service,  and 
that  the  defendant  so  served  is  a  nonresident 
of  this  state;  so  that,  although  exeoited  hi 
tlw  state  of  Tennessee,  the  appUcati<m  may 
have  been  properly  served  if  the  .sergeant  was 
acting  as  a  private  individual,  and  made  bis 
return  conform  to  the  requirements  of  sectloa 
32S2.  Sudi  a  service  would  have  been  equlva- 
leut  t<>  an  order  of  publication,  and  soffldent; 
in  this  case,  under  Acts  189&^6;  p.  Silk 

Whetiier  or  not  it  would  be  propa,  undw 
the  drcamatances  of  this  case,  to  assome  that 
the  service  was  made  in  the  prescribed  mode, 
we  do  not  decide.  It  Is  not  necesssry  here 
to  determine  whether  the  service  was  d^eet- 
lye  or  not,  for.  If  it  had  been  Ineufflciewi,  It 
would  not  have  Invalidated  the  deed. 

The  legislature  has.  presumably  wlti»  tbe 
purpose  of  maving  mon  stable  titles  acquired 
under  tax  soles,  provided  in  section  661  of  the 
Code,  which  section,  t>y  tbe  terms  of  Acts 
1895-96,  is  made  part  tbneof.  that  a  title  ac- 
quired as  the  one  in  question  has  been  Is  'Isob- 
Ject  to  be  defeated  only  by  proof  tbat  flie 
tans  or  levies  for  wUdi  ssid  real  estate  was 
sold  were  not  propndy  dia^eable  thereon,  or 
that  tbe  taxes  and  levies  properly  chargeable 
on  such  real  estate  bare  beoi  paid."  It  ft»l- 
lows,  from  what  has  been  said,  that  no  valid 
objection  has  been  shown  to  tbe  deed,  or  to 
the  proceedings  which  led  to  Ha  execution. 

Tbe  second  inquiry  InvidTes  the  (»der  eC 
priority  between  the  tax  lien  and  the  vendor's 
lien. 

This  coOrt  has  hdd  la  BInunona  t.  Lrle^a 
Adm'r.  82  Orat.  7B2,  that  tans  are  a  prior 
lloi  to  Judgments  obtiUned  snd  duly  Axdceted 
hng  prior  to  the  date  at  whldi  the  taxes  were 
assessed.  ■  There  Is  no  distinction,  in  ^ind- 
ple,  between  the  two  cases.  For  the  same 
reason  that  the  tax  is  hdd  to  be  prior  in  dig- 
nity to  the  Judgmoit  Urn.  it  most  be  loefKreA 
to  the  vendor's  Ii«i.  That  taxes  sre  prtor  bk 
dignity  to  all  other  Uens  must  be  so  from  the 
voy  necessity  of  the  case;  otherwise  the  state 
would  be  powerless  to  collect  her  revenue. 
The  Uens  upon  the  land  would,  as  in  the  case 
at  bar,  oibea  be  sreater  than  the  valne  ot.  die 
IWBd,  and.  the  tax  lien  belas  Inf  ^or,  the  lanA 
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would  escape  aU  taxatton.  The  prorialon  In 
lection  661  of  the  Code  that  "the  right  or  tltla 
to  such  estate  shall  stand  vested  In  the  grantee 
In  sacb  deed  aa  It  was  Tested  in  the  part?  as- 
sessed with  the  taxes  or  levies  on  account 
whereof  the  sale  was  nuule,"  refers  to  the 
cbaimctw  of  the  title  that  shall  be  Tested  In 
the  grantee  In  such  deed,  whether  it  be  a  fee 
simple  or  otho^ise.  It  has  no  refer^ice  to 
Uens,  and  does  not  mean,  as  contended,  that 
the  purchaser  takes  the  land  subject  to  the 
liens  resting  thereon  at  the  time  the  taxes  are 
assessed. 

The  state,  haTlng  bought  the  lot  in  question 
under  a  sale  made  to  enforce  Its  iHlor  lien  for 
taxes,  took  the  title  rested  In  CHark,  and  all 
subseqaent  liens  became  thoel^  extinguish- 
ed. Appellant,  having  In  the  prescribed  mode 
become  the  purchaser  from  the  state,  stands 
In  the  shoes  of  the  commonwealth,  and  holds 
the  lot  free  from  the  Tend«'s  lien  now  as- 
serted against  It  The  holder  of  the  TMidor's 
lien  had  the  right  to  protect  his  Hea  1^  paying 
the  taxes,  and  abundant  c^iportnnity  was  af- 
forded Urn  the  statute  to  redeem.  Hav- 
ing failed  to  arall  himself  of  these  lolTlleges, 
he  cannot  now  moid  his  fortune  disturb- 
ing the  Tested  rights  of  othuv. 

For  these  reasons,  the  decree  appealed  from 
must  be  roTetsed  and  annulled,  uid  the  bUl 
flled-tiQr  SHieilee  Himi— ^ 


(96  Tft.  7) 

CX>UB8  et  al.  t.  CANDLHB  et  aL 
<Bi^eme  Oonrt  of  Appeals  of  Virginia.  July  IS, 
1807,) 

BoBvoeATio^T— Nkosmitt  or  Pathbut; 

1.  To  entitle  one  to  be  subrogated  to  the  rights 
at  the  oeditor  of  another,  it  U  not  necessary  that 
be  should  hare  psid  the  debt  in  mon^,  but  if 
Hie  creditor  recdres  dther  pnmertr,  negotiable 
paper,  or  otiier  securities  fnnn  Elm  in  fall  satis- 
fkctkm  of  the  denuuid  it  la  soffldent. 

2.  Where  rendees  failed  to  prove,  as  alleged, 
that  tiie  Uen  creditors  of  tlieir  Tcndor  had  accept- 
ed their  bonds  in  payment  of  the  debU  against 
the  vendor,  whldi  bonds  were  executed  to  the 
eommisflloner  of  court  for  tiic  pnrduse  price  of 
tbe  iaods  at  jndidal  sale,  they  had  no  right  of 
8ot>n>gBtion. 

Appeal  from  corporation  conrt  of  Bristol. 

Bill  by  Joa^h  Combs  and  others  against  3. 
H.  Oandler  and  others.  From  a  decree  for 
defendants,  plaintiffs  uq>eaL  Rerersed.  and 
biU  dismissed. 

Rhea  &  Peters  and  H.  W.  Sutherland,  for 
an^eHants.  Fntkarson,  Page  &  Hurt,  H.  O. 
Gent,  aod  J.  &  AslnnMtb,  for  a^t^lees. 

BUOHANAN,  J.  The  blU  In  this  case  was 
filed  by  the  roidees  of  land  for  the  purpose  of 
being  snbrogated  to  the  rights  of  credltws 
who  had  subjected  those  lands  In  their  hands 
to  satisfy  a  Judgment  against  their  vendor, 
and  which  was  a  lien  on  the  lands  when  they 
purchased  them.  They  allege  In  the  blU, 
among  other  things,  that  the  lands  have  been 
sold,  and  that  they  themselves  became  the 
ffurchastti^  paid  the  costs  U  the.  rait  and  sale 


Is  cash,  and  executed  their  bonds,  with  sure- 
ties, to  the  commissioner  of  the  court  for  tbe 
deferred  payments.  It  is  also  alleged  in  the 
blU,  which  was  filed  before  tbe  first  purchase- 
money  bond  became  due,  that  the  amount  of 
the  bonds  Is  equal  to  the  sum  due  from  th^ 
vendor,  that  they  were  executed  In  liquida- 
tion of  that  Indebtedness,  and  were  accepted 
by  the  lien  creditors  in  payment  of  their  lien 
or  decree.  The  record  shows  that  the  amount 
of  the  bonds  is  equal  to  the  Hen  debt,  but 
thore  Is  no  proof  that  the  lien  credlbHrs  hare 
accepted  the  bonds  In  aatisfkctkm  vC  their 
debt 

The  doctrine  Is  wdl  settled  that  before  a 
surety  Is  entitled  to  be  snbrogated  to  the 
rights  of  the  creditors  against  tbe  prlndps] 
debtor  he  most  hare  actually  paid  ot  satisfied 
the  debt  but  It  Is  not  necessary  that  he  should 
have  paid  it  In  money,  bat  If  the  creditor  re- 
ceives either  jwopsty,  negotiable  paper,  «r 
oth^  securities  from  him  In  full  satiafacdM 
of  the  demand.  It  la  generally  snffldoit  to  at 
title  him  to  be  snbrogatod  to  the  rights  of  the 
creditors  against  the  party  tor  -whom  he  has 
thus  made  payment  Brandt,  Sv.  H  249,  200^ 
261;  Sheld.  Snlr.  »  127-129;  Gatewood  r. 
Qatewood.  70  Va.  407;  Tarr  r.  Barenscroft 
12  Orat  042. 

The  appellees,  purchasing  their  own 
lands  at  the  Judicial  sale,  and  executing  their 
bonds  to  the  commlaaioner  of  the  court  did 
not  pay  nor  siUisfy  the  debt  for  which  tbe 
land  was  sold;  and,  baring  failed  to  prove,  as 
they  alleged  In  their  btn,  that  the  credlton 
had  accepted  those  bonds  In  pajriMiit  and 
sattsfkction  oC  the  they  had  no  r^ht  of 
subrogatlra  when  their  salt  was  tnvnght. 

For  this  leasra  tiie  decree  complained  of 
most  be  rerersed,  and  tbe  blU  dtnulssed,  but 
without  prejudice  to  liie  rigbts  eC  tte  appd- 
lees. 


(9S  Vft.  1) 

FULEERSON,  Oommissloaer,  r.  TBEA8UR- 

BR  OF  CITT  OF  BRISTOU 
(Supreme  Court  of  Appeals  of  Virginia.  July  IB. 
1887.) 

TaXAXK«— EZBHPTIOIIB— PUBCaASB  MOXST  HOTSS 

— MoTios  roE  RsLisr. 

1.  Notes  girm  for  the  price  of  laud  sold  hr  e 
commissioner  of  the  court  are  not  taxable  in  the 
hands  of  the  ounnilssioner,  and  are  exempt  from 
being  listed  f w  taxation  by  the  dnk  of  tbe  oouit 
awunting  the  conunlssltmer. 

2.  To  tax  notes  So  held  by  tiie  oommlssloner 
would  be  subjecting  tbe  same  property  to  doable 
taxation,  wtiich  is  onconstitatfonal  and  void. 

3.  Unless  tvp  statutes  are  lireooncilable,  tlie 
presumption  Is  against  the  Intention  to  repeal  tbm 
earlier  by  the  later  one,  where  apres*  texma  of 
repeal  are  not  used. 

4.  Tbe  act  of  March  4,  1896  (Acts  1886-86,  p. 
778,  c  705),  is  only  Intended  to  provide  a  method 
for  the  better  assessment  of  property  under  con- 
trol of  the  courts,  and  it  in  no  wise  repeals  tiie 
provision  of'  Code,  I  498,  exempting  bonds  or 
notes  executed  for  the  price  of  moperty  from  be* 
log  returnable  to  the  commissioner  of  the  reve- 
nue to  be  assessed. 

6.  Inasmacb  as  Code,  f  &67,  limits  the  time  of, 
bringing  metioiis  for  i^,^a^tn9ip9<t|^l 
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ftUon  ta  two  rears  from  the  time  of  the  deliT- 
ery  to  the  treasorer  of  the  books  io  which  the 
taxes  are  entered,  do  mottoQ  will  be  considered 
In  I>ecember,  1896,  for  rdtef  from  tazea  erro- 
neoasly  assesaed  In  1893  and  1894. 

Error  to  corporation  court  of  BristoL 
Bill  by  S.  Y.  Fulberson,  commissioner, 
against  the  treasurer  of  the  city  of  Bristol, 
seeking  r^lef  from  payment  of  taxation  on 
certain  notes.  Prom  decree  for  the  respond- 
ent,  the  complainant  brings  o-ror.  Reversed. 

Fulkerson,  Page  &  Hurt,  tor  plaintiff  in  er- 
ror.  J.  S.  Ashworth,  for  defendant  la  error. 

BIBLT,  J.  This  case  presents  tor  decision 
the  question  -whether  notes  In  the  possesBlon 
of  &  commissioner,  which  were  executed  for 
the  purchase  price  of  property  sold  under  a 
decree  of  the  court,  are  subject  to  taxation. 

All  persons  are  aseea  sable  with  taxes  on  all 
their  personal  estate,  except  such  as  Is  ex- 
empt from  taxation,  as  well  as  on  their  reel 
estate;  and  to  tliat  end  tl^y  an  required  to 
famish  to  the  commissionar  of  the  Torenne  a 
list  of  such  property,  moneys,  credits,  or  other 
subjects  of  taxation,  as  required  bj  law,  and 
the  value  thereof.   Code,  {  4D1. 

By  section  489  it  la  pmlded  tbat  the  word 
"credits"  shall  be  construed  to  mean  all  aol- 
veut  debts,  claims,  or  demands  owing  or  com- 
ing to  any  person. 

If  the  property  consists  of  moneys,  bonds, 
or  other  evidences  ot  debt,  under  the  control 
or  In  the  possession  of  a  reoetvor  or  commis- 
sioner, it  shall  be  listed  by  and  tsxed  to 
such  receiver  or  commisaloner,  and  the  clerk 
of  each  omirt  Is  required  to  tumlBh  the  com- 
missioner of  the  revenue  with  all  bonds  and 
funds  hcdd  by  the  eommlsslonwi  or  recelvera 
under  the  authority  of  the  court  Oode,  1 40&. 
.  Section  40B  provides  the  mode  In  wbldi 
bonds  and  other  evidences  ot  debt  held  by 
commissioners  or  reoelTers  under  the  author^ 
My  of  the  court  shall  be  furnished  to  the  com- 
missioner of  tiie  revenue  by  the  clerk  of  the 
court,  and  ipedfles  particularly  what  he  shall 
so  furnish.  He  is  required  to  make  out  and 
deliver  to  the  cMumlssloner  of  the  revenue, 
up<m  fomm  or  lists  for  valuation  fuml^ied  to 
him  by  such  commissioner,  a  statejnent  of  all 
money,  bonds,  ot  other  evidences  of  debt  un- 
der control  ot  the  court  whereof  he  Is  clerk, 
or  in  posaesskm  of  a  receiver  or  commlsslimer 
of  said  court,  *'other  than  bonds  or  othw  evi- 
dences of  debt  executed  for  the  purchase 
price  at  pnqperty,  real  or  personal,  soiA  under 
a  decree  ot  such  court" 

It  thus  c3eai1y  appears  that  notes  gtven  for 
the  purchase  price  of  property  sold  at  a  Ju- 
dicial sale  are  nitf  to  be  furnished  by  the 
cleA  to  the  cMnmlssioner  of  the  revenue.  The 
clear  ImpUcatlon  from  this  provision  Is  that 
they  are  exempt  from  being  listed  for  taxa- 
tion, and  consequently  are  not  taxaUe  In 
the  hands  of  the  commissioner  of  the  court 
The  reason  for  this  la  very  obvious.  As  has 
been  shown,  all  peraims  are  required  to  fur- 
nish to  the  CQimnlSBkmw  of  the  revenue  for 


taxation  a  list  of  all  bis  perBoosi  propeitj, 
money,  credits,  or  other  subject  of  taxation, 
as  required  by  law,  and  the  value  thenol; 
and  that  the  word  "credita"  shaU  be  coiutrwd 
to  mean  all  solvent  debts,  claims,  or  deiuuidi 
owing  to  or  cwning  to  htm.   By  virtue  ol 
these  provisions,  the  person  to  whom  the  deb! 
Is  due,  for  the  payment  whereof  the  jsofimj 
was  sold  under  the  decree,  Is  required  to  in- 
clude such  debt  in  his  list  for  taxation,  If  it 
be  solvent  and,  if  not  wholly  aaivtut,  its 
value  to  the  extent  tlut  It  will  be  paid  oat 
of  the  purchase-money  notes  or  otherwisi 
If  then  the  notes  out  of  which  it  wu  pij- 
able  were  also  taxed  In  the  hands  of  tbe 
commissioner,  It  would  be  a  dear  case  of  doo- 
ble  taxation,  and  be  nnconatitutl(»iai  and  toU. 
By  the  constitution  of  the  state,  all  taxatlw, 
except  as  otherwise  provided,  is  required  to  bi 
equal  and  uniform;  and  an  examination  of 
the  statutes  enacted  by  the  legislature  wia 
refet«nce  to  taxation  will  dlBClose  how  cue- 
ful  it  haK  been  not  to  offend  against  this  Jut 
limitation  upon  the  right  of  taxation. 

The  act  of  Mardk^^  1896  (Acts  1896-06,  > 
778;  c.  706),  whb^  Is  vtfJj  appllcahle  to  tbc 
taxes  assessed  for  tbe  yearikl^96,  does  not  a*i 
to  tbe  list  (tf  taxable  pn^erty^Wid  does  not  in- 
crwse  the  snbdeeti  of  taxatlonV  It  was  oolf 
Intended  to  provide^  as  Hs  tttl^^8M>eara,  l 
method  for  the  better  asBeasmait  «■!  personal 
pn^ierty  under  the  control  of  fldududes  and 
the  several  courts  of  the  commonwealoV  In- 
stead of  the  clerk  being  required  to  fwnlA 
to  the  commissioner  ot  the  revenue  the  wte- 
ment  of  all  money,  bonds,  or  other  svUewn 
of  debt  under  the  oontrol  of  the  court,  or\n 
the  possession  of  a  receiver  or  cMumlMloneit 
as  theretofore  prescribed  by  sections  4Q2  and) 
468  of  the  Code,  the  act  oreatas  the  ofllee  of 
examiner  of  records  In  each  Judicial  drcoit, 
and  inqrases  on  him  the  doty  to  im*"**™*  an- 
nually the  reccwds  of  the  courts  of  bis  cUcnlt, 
and  ascertain  the  moneys,  notes,  bonds,  fihoses 
In  action,  and  other  evidences  oi  debt  held  by 
any  bank,  i^ectiver,  fldnciary,  or  other  person, 
firm,  or  c<Hi)oratlon,  or  held  subject  to  the  or 
doc  of  such  courts,  and  report  the  same  to 
the  commissioner  of  the  revenue  of  the  county 
or  corporation  for  whkfa  such  i»w»min|itiftii  u 
made;  and  therenp<m  such  conunlsitontf  ihall 
assess  the  taxes  thereon  as  If  sudi  report  wu 
made  by  the  eleAs  <tf  said  ooorts.  or  fay  fido- 
darles,  as  was  then  iveacribed  by  law. 

In  so  far  as  tbe  question  before  us  Is  eon- 
cemed,  it  Is  not  affected  by  the  act  The  set 
simply  substitutes  the  eramlner  In  tbe  plact 
of  the  deik  to  furnish  tbe  required  list  to  tbe 
commissioner  of  the  revenue.  It  in  nowise 
repeals  the  provision  of  section  498  of  tbe 
Oode,  which  exempts  bonds  or  oth«  eTldences 
of  debt  executed  for  the  purchase  price  of 
property  from  being  returned  to  the  commit' 
sloner  of  ttie  revenue,  to  be  assessed  wttb 
taxes,  or  authorises  thebr  taxation. 

The  act  provtdee  1^  Its  last  daose  that  aD 
acts  and  parts  of  acta  Inconsistent  wltti  It  are 
thereby  repealed,  but  It  mltfaer  aqmady  re 
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peelii  ttie  prorlslon  of  section  493  of  the  Ood«, 
prerlotBly  quoted,  nor  contains  anything  In- 
coBslBtent  with  It.  Sucb  a  clause  Is  usual 
where  the  act  of  which  It  forma  a  part  cotcts 
the  snbject-matter  of  other  acts  of  parts  of 
other  acts,  and  the  intention  Is  not  to  repeal 
the  latter  wholly,  but  only  so  far  as  they  are 
Inconsistent  with  the  last  act.  In  Hogan  t. 
Gnlgon,  29  Grat.  710,  Judge  Burks  said:  "It 
Indicates  a  partial  repeat  only,  and  an  inten- 
tion to  preserve  portions  of  former  acts  rela- 
tlTe  to  the  same  subject-matter.  Sucb  a 
clause,  says  Mr.  Justice  Strong,  Is  an  express 
limitation  of  the  extent  to  which  It  was  In- 
tended that  former  acts  should  cease  to  be 
operative;  namely,  only  so  far  as  they  are 
Incoiulstent  with  the  new  act.  It  la  quite  In- 
admissible to  Ingraft  npon  this  express  decla- 
ration of  legislative  Intent  an  implication  of 
more  extensive  repeal." 

And  In  view  of  the  well-guarded  policy  of 
the  legislature  to  refrain  from  double  taxa- 
tion, as  seen  In  its  statutes  enacted  for  the 
assessment  of  taxes,  it  Is  not  to  be  presumed 
that  It  Intended  to  repeal  the  said  prorlslon, 
and  to  require  that  notes  in  the  posseBSlon  of 
a  commissioner  of  a  court,  which  were  exe- 
cuted for  the  purchase  of  pro[>erty  under  a 
decree  of  the  court,  should  be  taxed,  unless  the 
act  clearly  manifested  such  an  intention. 

The  repeal  of  the  statute  by  implication  Is 
not  favored  by  the  courts.  The  presumption 
Is  always  against  the  Intention  to  repeal, 
where  express  terms  are  not  used.  To  justify 
the  presumption  of  an  Intention  to  repeal  one 
statute  by  another,  the  two  statutes  must  be 
liTeconcilable.  If  by  a  fair  and  reasonable 
construction  tliey  can  be  reconciled,  both  must 
atand.  Fox's  Adm'rs  v.  Com.,  16  Grat,  1; 
Hogan  V,  Gnlgon,  29  Grat.  705;  Davies  v. 
Creighton,  33  Grat.  QdG;  Henderson's  Tobac- 
co, 11  Wall.  652,  656;  and  McOool  v.  Smith, 
1  BlaclE,  459. 

The  plaintiff  In  error,  who,  as  commlssloneT 
In  a  certain  cause  pending  in  the  circuit  court 
ot  Washington  county,  held  certain  notea  exe- 
cuted for  the  purchase  of  property  »€AA  onder 
tbe  decree  of  the  said  court,  and  had  been 
aasessed  the  commissioner  of  revenue  for 
tbe  dty  of  Bristol  with  state  and  dty  taxes 
on  the  said  notes  f<»-  the  years  JS6S,  1884, 
1886t  and  1896,  moved  the  corpwatlon  court 
of  the  said  cll7.  on  December  19,  1896.  ondw 
the  provlalons  of  aectlons  507  and  668  of  tbe 
Code,  to  relfere  blm  from  tbe  payment  ni  the 
mid  taxes,  on  the  gronnd  tbat  he  had  been 
emmeonsly  charged  Qiorewlth.  Tbe  court 
refused  to  grant  him  relief,  in  whole  or  In 
part 

tfnder  the  expren  provlidona  of  the  statute 
(section  667  of  tiie  Code),  the  court  Is  only 
antborlaed  to  entotaln  such  motion,  and  grant 
relief  from  an  erroneous  aaseesment  ot  taxes, 
within  two  years  after  the  delivery  to  the 
treasnrer  of  Ibe  tocb.  In  which  the  taxes  are 
entered.  It  does  not  appear  from  tha  record 
when  tiie  bookn  In  whlcb  the  said  taxes  are 
cbai«ed  were  dellrered  to  the  treasmer,  but 
S7S.B.-S2 


the  statute  requires  the  commissioner  of  the 
revenue  to  furnish,  by  the  1st  day  of  July 
of  each  year,  three  copies  ot  the  land  and  per^ 
sonal  property  books  to  the  derk  of  the  court 
of  his  county  or  corporation,  who  within  12 
days  shall  examine  the  same,  and,  after  mak- 
ing such  examination,  shall  retain  one  ot  the 
copies  In  his  office,  and  return  tbe  others  to 
the  commissions,  who  shall  Immediately  de- 
liver one  of  them  to  the  treasurer  of  his  coun- 
ty or  corporation.  Code.  K  611,  618,  520.  In 
Uie  absence  of  any  evidence  showing  the  con- 
trary. It  Is  to  be  presumed  that  the  offlcors  re- 
ferred to  performed  their  duties  within  tbe 
time  prescribed  by  law.  and  that  the  books 
were  dellvn^  to  the  treasurer  in  the  month 
of  July  of  each  year. 

The  motion  not  having  been  made  until  De- 
cember 19,  1896,  the  court,  therefore,  could 
only  grant  relief  from  the  taxes  assessed  tot 
the  year  1896  and  the  preceding  year.  The 
court  could  not  grant  to  the  petitioner  in  the 
proceeding  pursued  by  him  greater  rell^  than 
was  authorized  by  the  statute  which  allowed 
the  proceeding. 

The  court  did  not  err  In  refnslng  to  exon- 
erate the  plaintiff  In  error  from  tbe  payment 
of  taxes  assessed  against  him  for  the  years 
18^  and  1894,  but  should  have  done  so  for 
the  taxes  for  the  years  1896  and  1896,  and  for 
Its  failure  to  do  bo,  Its  Jndgmoit  most  be  re- 
vMsed. 

COMBS  V.  COUMONWEAI/TH. 
(Snpraoe  Oooit  of  Appeals  of  Virginia.  Jnly  22, 

1897.) 

Conviction  op  Mibdrkbakob — Appral. 

Code,  S  4107,  iHrovides  that  any  person  con- 
victed of  a  misdraneanor  before  a  poUoe  jastlce 
shall  have  the  right  to  appeal,  and  shall,  unless 
let  to  ball,  be  committed  to  jail  by  the  jostice  un- 
til the  next  term  of  such  court,  and  the  wit- 
nesses recognised  to  appear  at  the  same  time. 
Held,  that  the  right  of  appeal  from  the  justice's 
court  must  be  exercised  tmmedlately  at  the  dose 
of  the  trial,  In  ord»  that  the  jastlce  mar  leoog- 
nize  tbe  witoesses  to  appear  at  the  nest  neailn^ 

Error  to  Wythe  county  court 

Trial  on  a  warrant  Issued  against  William 
Combs  for  selling  whisky.  The  def^idant'a 
appeal  to  the  county  court  was  dismissed,  and 
he  brings  error.  Affltmed. 

J.  J.  A.  Powell,  for  plaintiff  lb  error.  The 
Attorney  Genool,  for  the  Commonwealth. 

KEITH,  P.  The  plaintiff  In  error  was  tried 
before  a  Justice  of  tbe  peace  of  Wytbe  county 
on  the  Ut  day  of  June,  1807,  for  selling  a 
pint  of  whlAy  to  one  WlUlam  Stools  with- 
out a  license.  Ste  was  found  gnlltyf  sen- 
tenced to  pay  a  line  of  9190,  and  to  a  con- 
finement of  00  d^  In  Jail.  He  was  commlir 
ted  to  Jail,  and  on  the  11th  di^  of  June  he 
applied  to  the  Justice  befora  vrtiom  he  was 
convicted  for  an  ippeal,  which  was  granted. 
At  the  ensuing  term  of  the  county  court  of 
Wytiie  conn^,  <m  June  24tli,  tbe  ^foUowiiut 
order  was  entered:         Digitized  by  V^OOQ 
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"The  Oommonwealth,  Pltf,  n.  WllUun 
Oombt,  Deft 

"On  a  wurant  for  selling  wblfiky,  upon 
which  an  appeal  waa  granted  to  thla  court. 

••mia  day  came  the  attorney  for  the  com- 
monwealth, and  the  defendant  waa  brought 
into  court  by  the  jailor,  and  waa  repreaented 
by  hla  counsel,  and  the  matters  of  law  and 
fact  being  submitted  to  the  court,  and  harlng 
heard  the  evidence  and  the  argument  of 
counsel,  it  is  the  opinion  of  the  court,  and  so 
ordered,  on  motion  of  the  attorney  for  the 
commonwealth,  that  thla  appeal  waa  granted 
by  the  joatlce  trying  the  case  at  least  nine 
days  after  the  warrant  and  Judgment  Indors- 
ed thereon  had  been  returned  to  the  clerk's 
office  of  this  court,  It  appearing  to  the  court 
that  no  motion  for  an  appeal  waa  made  at 
the  time  of  the  trial,  nor  any  untU  the  11th 
day  of  June,  1697;  to  which  action  of  tike 
court  the  defendant  excepted,  and  defsaidant 
Is  remanded  to  Jail." 

To  this  action  of  the  court  Oombe  tendered 
his  biU  of  exceptions,  and  Oomba  ig^plled  to 
the  Judge  of  the  circuit  court  for  a  writ  of 
error,  which  waa  refused,  and  thereupon  made 
application  to  this  court,  which  was  granted. 

The  question  before  us  for  decision  la,  when, 
under  section  4107  of  the  Oode,  an  appeal 
.  may  be  allowed  by  a  Justice  of  tlie  peace  to 
a  Judgment  xendcand  by  Urn  nndw  section 
4106. 

Section  4106  prorldes:  'fThe  aeTeral  police 
Justices  and  Justtces  of  the  peaces  In  addition 
to  tite  Jurisdiction  exerdoed  bgr  them  as  con- 
B«-ratora  of  tbe  peace,  shall  have  exdualTe 
original  Jurisdiction  of  all  misdemeanor  cases 
occurring  within  tli^r  Jurisdiction.  In  all  of 
which  cases  the  punishment  may  be  the  same 
as  the  county  and  corporation  courts  are  au- 
thorlced  to  impose:  provided  that  in  any  city 
in  whiidi  there  la  a  police  Justice  the  powers 
and  Jurisdiction  conferred  by  this  section 
shall  not  be  exercised  by  any  other  Justice  of 
such  clt7i  exc^t  when  acting  for  and  in  the 
steed  of  the  police  Justice  according  to  law. 
Each  police  Justice  and  Justice  of  the  peace 
sball  try,  or  procure  some  other  Justice  to  try, 
every  misdemeanor  case  which  is  brought  be- 
fore him." 

Section  4107  provides:  "Any  person  convict- 
ed under  the  provisions  of  the  preceding  sec- 
tioa  shall  have  the  right  to  appeal  to  the 
county,  coriraration,  or  huntings  court;  and 
shall,  unless  let  to  ball,  be  committed  to  Jail 
by  the  Justice  until  the  next  term  of  such 
court,  and  the  witnesses  recognized  to  appear 
at  the  same  time.  The  Justice  sball  return 
and  file  the  papers  with  the  clerk  of  tbe 
court,  whether  the  appeal  be  spiled  tor  ae 
not" 

When  this  writ  of  error  was  applied  for,  we 
were  strongly  inclined  to  the  opinion  that 
there  was  error  in  the  judgment  complained 
of,  but  subsequent  reflection  and  Investigation 
have  satisfied  us  that  the  Judgment  of  the 
county  court  was  right   Section  4107  con- 


ffan  npoB  tilt  aceoaed  iHio  tee  bean  eoBvleM 
vaOac  tile  pnnldoiH  9t  section  41iM  a  ftae 
and  ontranunded  cl^t  of  aweal  to  the  oonn- 
ty.  onporatkNO,  oc  bnatlngB  cmrt,  and  It  la 
then  provided  that  the  priaooer,  "nnlnas  IcA 
to  ball.  Shan  be  committed  to  Jail  by  tbe  Jna- 
tlce  until  the  next  term  oC  aooh  court,  and 
tiie  wttnesaea  recognised  to  appear  at  the 
same  time.**  Tbe  dtUy  imposed  upon  tbe  Jus- 
tice who  tries  the  case  is  mandatory.  Tbe 
prisons  shall  have  the  right  to  appeal,  and, 
unless  let  to  bail,  he  shall  that  be  rommmwl 
to  Jail  by  tin  Justice^  and  the  wltnesna  sbaU 
be  recognised  to  appear  at  the  same  time. 
The  duty  here  Imposed  npon  the  Justice 
would  be  IncapaUe  of  pof  ormance  i^ept  at 
tbe  time  of  the  rendition  ot  the  Jndgment  ap- 
pealed from.  At  no  other  time  could  ha  rec- 
ognize the  witnesses  to  a^iear  at  the  not 
term  of  the  court  After  the  trial  to  ended, 
the  witnesses  dk^^se.  They  could  be  again 
summoned,  tt  to  tnu^  but  tbat  would  not  att 
swer  the  requirements  d  the  statute.  It  to 
tbe  duty  of  the  Justice  to  take  thdr  lecosnl- 
sance  for  th^  appearance  at  tite  next  Uxm 
of  the  county  court  at  wUch  tiie  priaoneE'a  ap> 
peal  to  to  be  beaxd. 

The  law  may  <q;wrate  harshly,  perhaps,  in 
aome  Instances, .  but  that  to  a  cwuddemtlon 
which  addresses  Itself  to  tbe  lawmaking  pow- 
er. It  to  for  us  to  dedde  wbat  tbe  law  to, 
and  not  to  declare  what  tbe  law  ought  to  be. 
If  the  legtatoture  shaU  be  of  opinion  tint  It 
needs  anmidment.  It  can  Introduce  watSx 
changes  as  may  be  propw  to  protect  the  prii^ 
oner  In  hto  rights  whQe  not  impairing  the 
vigor  and  effldoicy  of  a  procedure  which 
commends  Itself  to  public  approval  as  an  tah 
expensive,  pronqit,  and  summary  of 
dispodng  ot  tbe  Infwlor  grades  of  offttnacs 
against  the  laws  of  the  ccHnmonwealtiL 

We  are  of  oplnkm  that  there  to  no  error  In 
tbe  Judgment  canptolned  oC  and  It  to  afflrmed. 


<K  Va.  19) 
TARTBB  V.  WILBON  et  sL 
(Supreme  Gonrt  <tf  Appeato  of '^nrghda.  JnlylS. 
18970 

BBS  J1IDICI.TA. 

1.  In  order  that  a  matter  may  thenceforth  be 
consideTed  as  res  adjudicata,  the  claims  of  tiie 
respective  parties  concerning  tlie  matter  most  lie 
fonnally  {Mounted  to  the  court,  and  duly  passed 

upon. 

2.  In  a  snit  by  a  surety  to  recover  for  amonnts 
paid  by  him  on  tiehalf  of  his  principal,  the  de- 
fense of  res  adjudicate  will  not  m  sustained 
when  It  appears  that  tbe  claims  brought  forward 
in  the  present  snit  were  not  put  in  issue  in  tilie 
former  litigation,  nor  were  they  there  made  th« 
basis  of  any  prayer  for  relief,  not  nxntioned  in 
the  decree  of  the  court. 

Appeal  from  drcult  court,  Wytbe  county. 

Bill  1^  J.  B.  TartOT  against  A.  P.  L.  Wll- 
Boo,  administrator,  and  othue.  Decree  for 
defendants.   Plaintiff  appealSL  Reversed. 

C.  B.  Thomas,  for  appellant.   Jos.  Wl  Oald- 

well,  for  appeUees.  r^r\r\n]r> 
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BUCHANAN,  J.  The  appellant  filed  bis 
bill  lu  the  circuit  court  of  Wythe  countsr,  in 
which  he  alleged  that  BUjah  Tarter  departed 
this  life  In  the  jear  1878;  that  his  widow, 
the  appellant's  mother,  qualified  as  adminis- 
tratrix of  his  estate,  and  executed  bond  u 
such,  upon  which  appellant  and  hla  brother, 
H.  J.  loiter,  were  Bureties;  that  a  suit  was 
Instituted  against  the  administratrix  and  oth- 
ers for  a  full  and  final  settlement  of  her  de- 
icedent^s  estate,  and  lu  that  salt  two  decrees 
were  rendered  against  her,^  as  such  adminis- 
tratrix. In  favor  of  the  appellant,  as  guardian 
of  his  sister,  B.  M.  Wilson,— one  |it  the  Sep- 
tember tem  1884,  for  $393.62,  and  the  other 
at  the  March  term,  1885,  toe  926.60;  that 
these  sums  were  not  paid  by  the  admlntetrar 
trlx  during  her  life,  nor  bad  they  been  paid 
since  her  death;  that  in  a  suit  Ivaoght  by 
£1.  M.  Wilson  and  her  husband  against  the 
appellant  as  ber  guardian,  be  waa  <±taxgea 
with  those  sums  as  of  Octoba  10,  1885,  al- 
though he  had  not  collected  them,  and  waa  re- 
quired to  pay  them.  He  also  alleged  tbat 
he  was  advised  that  Inasmuch  as  he  had  been 
compelled  to  account  for  and  pay  these  sums 
by  reason  of  the  fact  that  he  was  the  sure^ 
of  his  mother  on  her  administration  bond, 
that  he  was  entitled  to  recorer  from  ber  es- 
tate the  amounts  so  paid,  with  Interest,  so  far 
as  there  were  assets  beluiglng  to  her  estate 
with  which  to  pay  them,  and  to  recover  fronf 
his  co-surety  on  the  administration  bond  one- 
haif  of  the  residue,  and  that  the  assets  oi  her 
estate  were  Insufficient  to  reimburse  him. 

He  also  alleged  that  his  mother,  in  her  life- 
time had  obtained  a  decree  against  him  for 
die  payment  ct  $125  per  year  as  long  as  she 
UTed,  beginning  on  the  15th  day  of  May,  1887; 
that  she  died  on  the  2lBt  day  of  March,  1890, 
before  the  amoimt  so  decreed  hex'  had  been 
paid;  that  proceedings  bad  been  taken  to  re- 
rive  that  decree  in  the  name  of  her  adminis- 
trator, Wilson,  and  that  an  execution  thereon 
had  been,  or  soon  would  be.  Issued  for  its  col- 
lection; that  he  bad  the  right  to  set  off  the 
amount  he  had  been  compelled  to  pay  as 
surety  for  bis  mother  against  tbat  decree, 
which  constituted  all  the  assets  of  her  estate, 
and  prayed  tbat  Wilson,  administrator  of 
Mrs.  Tarter,  M.  J:  Tarter,  his  co-surety  on  her 
administration  bond,  and  W.  Thorn,  sheriff, 
be  made  parties  defendant  to  the  bill,  and 
answer  the  same,  but  not  under  oath;  that  a 
decree  be  rendered  in  his  ta.Yoc  agsdnst  her 
estate  for  the  sums  paid  by  him  as  surety 
tot  her,  and  that  he  be  allowed  to  set  off  the 
same  against  the  amount  which  he  owed  his 
mother's  estate  on  account  of  the  annuity  de- 
creed ber;  that  the  collection  of  that  decree 
be  perpetually  enjoined,  and,  in  the  event  that 
the  assets  of  ber  estate  were  not  sufficient  to 
pay  the  whole  amount  which  be  had  paid  for 
her  as  surety,  that  bis  co-surety,  M.  J.  Tarter, 
be  required  to  pay  one-half  of  the  residue,  and 
for  general  relief. 

Wilson,  the  administrator  of  Mrs.  Tarter, 
fllfld  an  answer  to  the  bill,  In  whi<di  be  did 


not  admit  any  of  Its  allegations,  but  averred 
tint  the  claims  which  were  set  up  Jn  the  bill 
bad  been  set  up  as  a  cross  demand  in  the 
suit  ot  Catherine  Tarter  against  the  appellant, 
in  which  the  decree  for  the  annuity  had  been 
rendered,  and  rejected  by  the  court,  end  relied 
vpon  the  decree  and  proceedings  In  tbat  cause 
as  a  osnplete  bar  to  the  appellant's  demand. 
He  also  averred  that  the  alleged  payments 
made  by  the  appellant  for  his  mother  were 
not  made  as  surety  for  ber,  but  on  account 
oi  debts  due  by  him  to  her  as  admlnlatratrix 
of  Blljab  Tarter's  estate,  and  with  which  she 
had  been  charged  In  the  settlement  of  bar  ad* 
mlnistratUm  account  made  In  the  cause  of  3. 
W.  Tartar  against  Cathnlne  Tarter,  adminis- 
tratrix, and  others,  although  she  had  not 
then  collected  the  same;  that  the  apiwllant 
and  M.  3.  Tarter  were  not  only  the  sureties 
iqpan  ber  bond  as  administratrix,  but  were 
also  ber  agents  to  perfcnm  tbe  duties  of  her 
office,  and  In  charge  of,  and  accountaMe  to 
her  for,  all  the  assets  for  which  she  was 
chargeable;  and  tbat  the  re^Kmdent,  as  her 
admlnlstxator,  was  entitled  to  an  aooount  from 
them  as  her  agents,  and  to  that  end  prayed 
that  his  answer  might  be  taken  as  a  cross 
bill  In  that  behalf,  and  such  proceedings  had 
therein  as  might  be  propw  in  tbe  premises. 

Tbe  records  referred  to  In  the  bill  and  an- 
swer were  filed  In  the  case  as  exhibits,  and  a 
decree  rendered,  directing  one  of  the  com- 
missioners ot  the  court  to  take  an  aceount 
In  the  case,  showing  what  amount  the  appel* 
lant  bad  paid  as  surety  for  his  mother  on  bar 
bond  as  administratrix  of  Blljah  Tarter;  what 
amount  M.  J.  Tarter  was  Indebted  to  appellant 
as  co-surety  on  said  bond  of  admlnlstratlMi, 
by  way  of  contribution;  and  also  dhrecdng 
blm  to  settle  tbe  accounts  ot  these  sureties  as 
agents  of  Mrs,  Tarter  In  tbe  admlnistratlMi 
of  her  husband's  estate,  and  to  report  any 
other  matter  deemed  pertinent  by  himself,  or 
required  of  the  parties. 

This  decree  reserved  the  questlcn  whether 
tbe  claims  set  up  in  the  bill  of  appelant  bad 
been  adjodicated  in  the  case  of  Tarter  t.  Tar< 
ter. 

When  tbti  commissioner  made  his  report, 
numerous  exceptions  were  filed  to  it  fay  the 
appellant  and  by  Wilson,  administrator  of 
Mrs.  Tarter.  Upon  a  hearing  of  the  cause, 
the  court  was  of  (pinion  that  "tbe  defense  of 
res  Judicata  put  bito  said  bUl  by  the  d^end- 
ant  be  sustained  as  to  aU  the  Items  of  the 
plaintiff's  claim,  exc^t  the  payments  he 
claims  to  have  made  as  surety  for  his  mother 
on  account  of  the  decree  of  Wilson  and  wife 
against  him  In  tbe  proceedings  mentioned,  but 
be  overruled  as  to  the  payment  last  mentioned; 
and,  without  passing  now  on  any  of  said  ex- 
ceptions, said  commissioner's  report  be  recom- 
mitted to  blm,  to  be  reformed  In  the  light  of 
this  decree,  and  with  Instructions  to  make  re- 
port showing  how  much  of  tbe  payments  of 
the  plaintiff  last  mentioned  were  made  In  ttxi 
lifetime  of  Catherine  Tartor,  and  bow  much 
after  ber  death.   •  • 
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Upon  the  coming  in  of  tbe  report  directed^ 
the  coort  was  of  c^inlon  that  all  the  claims 
Bet  up  In  the  appellant's  bill,  except  two  amna 
paid  after  Mrs.  Tarter'a  death,  had  been  ad- 
judicated In  the  case  of  Tarter  t.  Tarter,  and 
BO  decreed. 

It  also  decreed  that  the  exceptions  of  Wil- 
son, admlnlBtrator,  to  the  first  report  of  the 
commissioner,  so  far  as  they  were  Inconsistent 
with  the  opinion  of  the  court,  should  be  sus- 
tained, and  the  report,  so.  far  as  It  was  coor 
slstent  with  the  opinion  of  the  court,  be  con- 
firmed, the  injunction  theretofore  awarded  dla- 
solTed,  except  as  to  the  sums  paid  by  appe- 
lant after  his  mother's  death;  tliat  appellant 
pay  one-half  of  the  costs  and  the  defeildantB 
the  other  half,  and  that  the  cause  be  strlck^ 
from  the  docket  without  prejudice  to  any 
claim  the  appellant  might  hare  against  Wil- 
son, administrator,  to  share  In  the  assets  of 
his  mother's  estate^  and  to  any  right  which  he 
might  hare  against  bis  co-nuety,  M.  J.  Tar- 
ter. 

From  that  decree  this  appeal  was  taken. 

The  only  error  assigned  by  the  appellant  In 
this  cause  is  that  the  circuit  court  erred  in 
holding  that  the  demand  set  up  In  his  bill  in 
this  case  was  adjudicated  In  the  cause  of 
Catherine  Tarter  against  appellant 

Catherine  Tarter,  some  years  prior  to  the 
Institution  of  that  suit,  had  conveyed  certain 
rieal  estate  and  personal  property  to  the  ap- 
pellant, in  consideration  that  he  would,  dur- 
ing her  natural  life,  comfortably  maintain 
and  support  her  at  his  home,  as  a  member  of 
his  family;  and,  In  the  event  she  desired  to 
reside  with  some  one  else,  he  bound  himself 
to  pay  all  reasonable  charges  for  her  board. 
The  object  of  that  suit  against  the  appellant 
was  to  set  aside  that  conveyance,  on  the 
ground  that  It  was  procured  by  fraud,  or,  If 
that  could  not  be  done,  to  compel  him  to  pay 
her  board,  and  perform  the  other  duties  which 
the  terms  ot  tiie  conv^ance  Imposed  upon 
him. 

To  that  bin  the  aj)pellant  filed  his  answer, 
in  which  he  denied  all  fraud,  averred  his 
willingness  to  supiwrt  his  mother  at  his  own 
home,,  or.  If  she  preferred  to  remain  with  her 
daughter,  where  she  then  was,  or  elsewhere, 
to  provide  and  pay  for  hier  maintenance  and 
support  such  sum  as  the  court  might  deter- 
mine to  be  reasonable  and  right.  He  further 
answered  that  he  had  expended  upon  the  land 
conveyed  to  him  S1.200  or  $1,500  In  erecting 
buildings  and  other  permanent  improvements; 
that  since  the  conveyance  was  made  he  had 
paid  $400  of  debts  due  from  his  mother,  and 
that  he  and  his  brother  were  bound  as  sure- 
ty for  her  to  the  extent  of  $500,  although  she 
r^resented  to  him  when  the  conveyance  was 
made  that  she  owed  no  debts  that  would  inter- 
fere with  her  right  to  make  the  sale;  denied 
her  right  to  have  the  sale  rescinded,  and 
prayed  to  be  dismissed,  with  his  costs,  etc. 

Depositions  were  taken  in  the  cause,  and, 
among  others,  that  of  the  appellant,  in  which 


he  testtfled  to  the  various  sums  he  bad  paid 
for  his  mother,  and  the  amount  for  which  be 
was  bound  as  surety  for  her. 

Upon  a  hearing  of  the  cause,  the  court  » 
fused  to  set  aside  the  conveyance  as  prayed 
for,  but  held,  as  appellant  admitted,  that  bj 
the  covenants  contained  In  the  conveyance 
his  mother  had  the  right  to  reside  elsewhere 
than  with  appellant,  and  that,  having  made 
her  election  to  do  so,  she  was  entiUed  to  re- 
celve  a  reasonable  sum  tot  her  support  and 
maintenance  during  her  life  from  the  appel- 
lant. The  court  fixed  that  sum  at  $125  an- 
nually, payable  on  the  15th  of  May  of  each 
year,  and  so  decreed,  and  ordered  the  cause 
to  be  stricken  from  the  docket. 

ThB  pleadings  in  that  cause  did  not  put  In 
issue  the  claims  set  up  by  the  ai^pellant  in  his 
bill  in  this  cause.  It  Is  true  that  they  wer« 
mentioned  in  bis  answer  In  a  general  way, 
but  he  did  not  set  them  up  as  a  cross  demand 
or  set-off  against  his  moth^s  demand,  nor 
ask  In  his  answer  for  any  relief  based  upon 
them.  It  was  not  necessary  for  the  court  to 
pass  upon  them  in  determining  the  questions 
raised  by  the  blU,  and,  under  the  pleadings  In 
the  cause,  It  would  have  been  Improper  to  do 
so.  Proving  a  case  not  made  by  nor  within 
the  pleadings  does  not  authorize  a  court,  ex- 
cept by  consent,  to  pass  i^n  such  extraneous 
matters.  The  decree  In  that  case  does  not  re- 
fer to  those  claims,  nor  Is  there  anything  in 
it  to  indicate  In  any  way  that  the  court  In- 
tended tia  pass  upon  them,  and  It  will  not  be 
presumed  that  the  court  did,  or  attempted  to 
do,  what  It  had  no  right  to  do  under  the  fdead- 
Ings  In  the  cause. 

In  the  case  of  Nlday  v.  Harvey,  reported  In 
0  Grat  454.  a  claim  was  made  In  the  d^end- 
ant's  answer  which  had  no  connection  with 
the  relief  sought  in  the  bin,  and  was  not  nec- 
essary to  be  decided  In  det^mlnlng  the  case 
made  by  the  bill.  Though  the  court  in  its 
decree  expressed  an  opinion  In  favor  of  the 
defendant,  this  decree,  it  was  held,  did  not 
conclude  the  question  when  It  was  afterwards 
set  np  by  the  defendant  in  a  cross  bill  In  the 
cause.  See,  also,  Flshbume  v.  Ferguson.  S5 
Va.  321,  7  S.  BL  361;  Mundy  T.  Vawter,  3 
Grat.  628. 

We  are  of  opinion,  therefore,  that  the  court 
erred  In  sustaining  the  defense  of  res  judicata, 
as  to  any  part  of  appellant's  demand. 

In  the  present  condition  of  the  record  here, 
which  only  contains  extracts  from  the  record 
In  the  trial  court.  It  is  impossible  for  this 
court  to  pass  upon  the  report  of  Commissioner 
Fulton,  filed  February  10,  1893,  and  the  ex- 
ceptions filed  thereto,  and  to  oiter  such  decree 
as  the  circuit  court  ought  to  have  entered. 
The  decree  complained  of  must  theref(H«  be 
reversed,  and  the  cause  remanded  to  that 
court  for  further  proceedings  to  be  bad  there- 
in, In  accordance  with  the  vlewB  upresaed  bi 
this  opinion. 

BIELT,  J.,  absent. 
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^npnme  Court  of  Appeals  of  ^rtbiia.  July  22, 

1897.) 

HASTut  iMD  Sektaxt— R&iLROASB  — DBricnn 
Afpliances— AasuMPTioH  or  Ri&k — 
Fbllmw  Sbrvahts. 

1.  If  a  brakeman  is  aware,  on  otterioc  the 
raUroad'a  employ,  that  be  will  be  constantlT  obli- 
ged to  p«^orm  the  dangeroua  task  of  coupling  to- 
gether mismatched  couplos,  and  contiuaea  in  the 
service,  and  freqaeDtlr  pertoma  that  taalc,  with- 
ODt  making  complaint  to  the  master,  or  making 
request  that  the  danger  be  lessened,  he  fmnmrf 
the  risk. 

2.  An  engineer  and  a  brakeman  on  the  same 
train  are  fellow  aerrtiutB. 

Error  to  circuit  court,  Pulaski  county. 

Acti(m  by  Charles  O.  McDonald's  admUil»- 
trator  agalofit  the  Norfolk  &  Westwn  Rail- 
road Oompany  for  persoaal  injuries.  FnHn  a 
Judgment  for  defendant,  plalutifF  brings  wror. 

J.  G.  Wysor  and  F.  a  Morton,  tor  plaintiff 
In  error.   Pblegar  &  Johnsoa  and  J.  B,  Moore, 

for  defendant  In  error. 

BUBLY,  J.  This  Is  tbe  seqael  ot  the  caae 
of  Railroad  Co.  t.  McDonald's  Adm'r,  r^oit- 
•d  In  88  Va.  352,  13  S.  S.  706. 

It  Is  a  general  prlnctide  of  the  law  of  mas- 
ter and  servant  that  the  master  shall  use 
ordinary  care  and  diligence  to  provide  reason- 
ably safe  and  suitable  machinery  and  appll- 
^mcea  for  the  use  of  the  swvant,  and  tho  mas- 
ter will  be  held  UaUe  for  an  Injuiy  to  tbe 
servant  which  results  tcom  tbe  omission  to 
exercise  such  care  and  dlUgence.  8  EOlott,  R. 
R.{1273;  Railroad  Go.  v.  Ampey,  93  Va.  IPS, 
25  S.  Ifl.  226;  Zinc  Oa  t.  Martin's  Adm'r.  96 
Va.  781,  22  S.  B.  860;  Locomotive  WoAs  v. 
Ford  (decided  at  tbe  inresent  tem^  27  B.  Bl 
509;  Railroad  Go.  v.  McDade,  1S&  T7.  &  fiBl» 
10  Sup.  Ct.  1M4;  and  Rallwsy  Co.  t.  Dan. 
lelB,  1S2  U.  S.  684, 14  Supw  Ct  706. 
'>  It  Is  also  a  settled  prfnc^ile  that  a  serrant, 
when  he  enters  tbe  service  of  the  master,  a»- 
Bumes  all  the  ordinary  riska  of  such  smlee. 
He  assumeel  as  a  general  rule,  all  risks  from 
eanses  wblcb  are  known  to  blm,  or  vbich  are 
open  and  obvUms  to  observation,  and  must  ex- 
erctee  reasonable  care  and  caution  for  his 
own  safety  while  engaged  In  the  mastor^ 
service.  8  BUIott,  R.  R.  H 1288, 1296;  Clark's 
Adm'r  V.  Raflroad  Co.,  78  Ya.  709;  Zinc  Oa 
V,  Martin's  Adm'r,  supra;  ''^w'Mfall  Rail- 
road Go..  109  n.  S.  478,  8  Sup.  Ot  822;  Tattle 
v.  Railway  Ca.  122  U.  S.  189.  7  Sop.  Ot  1166; 
Railroad  Co.  v.  McDade,  185  U.  8.  564,  10 
Sup.  Ot  1044;  Kohn  T.  UcNulta.  147  U.  8. 
288, 18  Sup.  Ct  298;  Padflc  Oo.  v.  Sai^,  103 
V.  8.  146,  14  Sup.  Ct  580;  and  Sweeney  v. 
Envelope  Oa,  101  N.  T.  620.  6  N.  B.  368. 

It  Is  Ukewlse  weU  settled  that,  If  the  serr- 
ant ts  Injured  by  reason  ot  a  d^ect  la  tbe 
machinery  or  appliance  furnished  by  tbe  mas- 
ter for  the  use  oi  the  servant,  or  its  nnsnit. 
-ableness,  whteh  defect  or  uusnttableness  Is 
known  to  Um,  and  the  samnt,  after  such 


knowledge,  ronaln  In  the  service  at  the  mB» 
ter,  and  continue  to  use  the  machinery  or  ap- 
pliance without  giving  notice  of  the  defect  or 
unsnitableness  to  the  master,  or  without  tuaj 
prmnise  by  the  master  to  ren^  the  same  less 
dangerous,  he  will  be  taken  to  have  assumed 
tbe  risk  of  all  danger  to  be  reasonably  ap- 
prehended  from  Its  use,  and  Is  bound  to  ex&e- 
else  the  care  and  caution  which  the  perils  of 
the  buEdness  demand.  Clark's  Adm'r  v.  Rail- 
road Go.,  supra;  Railroad  Oo.  v.  Hafno's 
Adm'r,  .80  Va.  621. 18  S.  B.  166;  Railroad  Co. 
V.  McDonald's  Adm'r,  88  Va.  362.  18  8.  K 
706;  Hough  v.  Railway  Co.,  100  U.  &  213; 
Tattle  V.  Railway  Co..  122  U.  a  188,  7  Sup. 
Ot.  1166;  RaUroad  Oo.  v.  .McDade,  136  U.  S. 
664, 10  Snp.  Ct  1044;  and  Padflc  Oo.  v.  S^, 
162  n.  S.  146,  14  Sup.  Ot  580. 

It  is  by  the  (uwUcation  of  these  principles 
that  this  case  hi  to  be  solved. 

The  Intestate  of  the  plaintiflr  was  a  Iwake- 
man  on  a  passenger  tmln  of  the  defendant 
company,  and  lost  his  life  In  attempting  to 
couple  the  baggage  car  and  the  second-class 
car.  Tbe  ctnnplalnt  Is  that  his  death  was 
due  to  ttie  fact  that  tbe  comders  on  tbe  two 
cars  were  mismatched. 

It  appears  from  the  record  that  the  defend- 
ant bad  been  using  the  Miller  coupler  on  Its 
cars,  and  was  gradually  substituting  the  Jan- 
ney  coupler  In  its  [daee,  but  that  the  change 
from  the  one  to  the  other  had  not  been  wholly 
effected.  It  was  in  attempting  to  couple  the 
said  care,  one  of  which  was  equipped  with  a 
Miner  coiqtler  and  tbe  other  with  a  Janney 
coapler,  that  tbe  Intestata  ct  tbe  plaintiff  was 
fatally  Injured. 

The  ease  Is  brought  before  as  upon  a  certlfl- 
cate  of  the  eviduice.  and  is  to  be  consldoed 
iq^on  tbe  principles  of  a  demurrer  to  the  evi- 
dence (Code,  S  8481),  which  are  too  w^  set- 
tled and  familiar  to  be  here  stated.  Tront 
T.  Railroad  Co.,  28  Ont  619;  J<AnsoQ's 
Adm'r  v.  RaUway  Co.,  91  Ya.  171,  21  S.  B. 
238;  and  Gasoalty  Co.  v.  Gbambors,  93  Va.  13^ 
24  S.  B.  896.  Tbey  will  be  ^lled  la  the  ecu- 
slderatloo  of  the  case,  without  further  refw- 
enca  to  them. 

Then  Is  no  orldeoce  that  tfthar  of  tbe 
conifers,  prior  to  tbe  accident,  was  ont  of  or- 
der.  They  were  simply  of  dlfloent  designs, 
in  conseqnuice  of  whl<A  they  were  mis- 
fnmtK.h,a^^  and  would  not  couple  the  one  with 
the  other,  but  a  link  and  pbx  bad  to  be  used 
to  effect  the  coapllng. 

The  contenttos  of  tbe  i^alntlff  In  eiror  is 
that  tbe  ooq>len  being  mismatched,  the  coup- 
ling of  the  cars  was  thereby  rendered  more 
difficult  and  dangerous,  and  this  was  a  vlola- 
tlon  of  the  dn^  resting  on  flie  defendant  to 
fivnish  Its  servants  with  reasonably  safe  and 
BQltaUe  madilnery  and  anpUuices  wltb  whidi 
to  wwk,  and  rendered  It  liable  In  damages  for 
tbe  injury. 

It  was  held  by  this  eoort  In  Railroad  Oo.  v. 
Bntwn,  91  Va.  668,  22  S.  B.  486,  that  tbe  use 
of  mismatched  conpUngs  tm  fr^ht  cars  In 
tbe  same  train  was  not  negllgspre  pat  aoTf' 
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the  raXtroftd  eompany.  Whether  their  use  on 
can  In  a  psmenger,  tnln  would  constitate 
Ileaiigeac^  it  la  mmecessary  to  dadde,  as  tba 
dedalon  of  the  cue  must  tarn  npon  the  aj>- 
pilcation  of  the  other  well^eettled  prindplee 
herelnbeftin  stated.  See,  bowerer,  Kobn  t. 
McNolfa,  147  n.  S.  23a  IS  Sup.  Ct  298. 

It  appears  that  MeT><MiHM,  vtua  he  entered 
the  serrlee  of  the  defendant,  took  the  idaee  of 
the  wltneea  Davis  as  brakeman;  and  Davis 
testlfled  on  the  trial  that  these  mismatched 
couplers  were  need  by  the  company  irtien  Me- 
Dwald  entered  Its  service;  It  was  also  abun- 
dantly shown  that  the  fact  that  the  cooplett 
were  mismatched  was  open  and  obvlons,  as 
was  also  the  danger  of  coupling  cars  fitted 
wltti  them.  It  was  ftnlher  proved  by  Davis 
that  McDonald  made  several  tripe  with  him 
befbre  be  was  duly  Installed  as  brakeman.  In 
order  that  he  might  become  tenlUar  with  Uie 
dndes  of  the  posltltm;  and  that  he  (Davis) 
pointed  oat  to  him  the  mismatched  coiq^ws, 
and  Instmeted  him  how  to  couple  Uiem  so  as 
to  keep  from  being  hurt  McDonald  seeing, 
when  he  entered  the  service  of  the  d^endant, 
fliat  tbm  mismatched  conidera  were  imed  by  It, 
and  bring  Informed  as  to  the  dai«er  attend- 
ing fheir  ase,  which  was  also  opoi  and  ob- 
vious, he  assomed,  nnder  tbe  law,  tiie  risks 
Incidental  to  their  nse,  tnun  which  it  results 
that  there  can  be  no  recovery  for  the  Injury 
he  thereby  sostalned. 

It  sboold  be  also  added  that  It  does  not  ap- 
pear from  the  evidence  that  he  even  made  any 
comidalnt  to  the  oMnpany  of  the  nse  of  the 
mismatched  coniders,  or  of  the  danger  resnlt- 
Ing  from  thrir  nse,  and  required  tbe  same  to 
be  roDedled,  or  that  the  company  at  any  time 
promised  to  do  so,  bat  be  continoed  In  Its 
sOTlce,  and  perftwmed  the  dotlea  of  brake- 
man,  for  mOTe  than  a  year,  all  the  time  oslng 
these  ivpllances.  Be  was  folly  aware  of  the 
dUScid^  of  conidlog  cars  wkh  them.  Ha 
was  consdoos  of  the  danger  attending  th^ 
use,  bat  did  not  ask  ttat  they  be  dlsnsed.  w 
In  any  wise  changed.  The  perils  of  using 
mismatched  couplers  was  as  well  known  to 
him  as  to  the  company.  They  wwe  as  open 
and  obvloos  to  him  as  to  It  He  Is  to  be  tak- 
en, under  these  circnmstances,  to  have  assum- 
ed the  risk  of  all  danger  to  be  reasonably  ap- 
prehended from  their  use,  and  was  bound  to 
exercise  the  care  and  caution  commensurate 
with  the  perils  of  tbe  business  which  be  had 
engaged-  to  perform.  Bnt,  Instead  of  exercis- 
ing due  care  and  caution,  he  was  trying  to  ef- 
fect the  coupling  in  the  most  dangerous  way, 
contrary  to  the  way  by  which  It  was  usually 
done  and  to  the  way  be  had  been  taught  to 
dolt. 

The  case  of  Railroad  Co.  v.  Ampey,  83 
108,  20  S.  B.  226,  was  rriled  on  by  the  plaln- 
tlflF  In  error  as  authorldng  a  recovery.  This 
case  Is  wholly  unlike  that,  and  Is  easily  dle- 
tlngnlsbable  from  It. 

the  mismatched  couplers  had  been 
used  by  the  company  and  handled  by  the  de* 
ceased  for  upwards  of  a  year,— daring  an  die 


time  of  Us  Bsrrlos.  Ths  dangers  atteDdtnc 
their  096  were  open  and  obvtoas,  and  be  was 
aware  all  oC  that  time  of  the  dlfflcnltr  at  coup- 
ling cars  with  than,  and  the  risks  be  encom^ 
tared;  bat  with  every  opportunity  to  do  so^ 
made  no  remonstrance  or  complaint. 

Tbere  tlie  defects  In  the  cooplinsi  were  not 
discovered  by  the  brakeman  Ampey  mrtn  be 
was  required  to  coaple  die  cars  Into  the  train, 
which  was  then  on  Its  Journey.  Tboa  was 
DO  one  to  whcnn  be  could  t^ftxt  the  bad  con- 
dition of  the  couplings  ezc^  the  condnetor 
of  the  train.  This  he  promptly  did,  with  tbe 
result  that  he  was  ordered  to  coaple  the  cum. 
The  coupling  was  a  neceeslty  of  the  oecaaloo. 
The  duty  to  make  It  devolved  m  Ampej  bj 
virtue  of  his  employment  He  saw  that  be 
could  comde  the  cars  without  lojnry  to  blB»- 
self  If  extraordinary  care  and  caution  were 
exercised,  and  he  aimed  to  do  what  the  esd- 
gencfes  of  the  occasion  required  of  him  In  tbe 
discharge  of  the  service  he  owed  the  defends 
ant  after  stipulating  with  the  conductor  for 
the  observance  of  the  precautlona  which  the 
unsafe  Implements  he  had  to  use  suggested, 
but  which  were  not  observed,  and  he  was  con- 
sequently hurt  That  caae  does  not  constl- 
tote  a  precedent  for  a  like  dedston  In  tbJs  cas& 

Stress  was  laid  tm  the  fact  that  a  piece  of 
Iron  projected  about  three  Inches  from  the  bU 
of  one  of  the  cars,  and  caught  tbe  clothing  of 
McDonald  as  he  attempted  to  escape  from  be- 
tween them.  It  appean  that  a  piece  of  Iran  of 
this  description  had  been  fixed  to  this  and  oth- 
er cars  of  the  defendant  for  years,  and  that 
Its  existence  was  well  known,  not  only  te 
toikemen,  but  to  onployfis  In  other  branches  of 
the  service.  It  was  not  concealed,  but  plain- 
ly visible,  and  McDonald  could  not  have  per- 
formed his  duties  as  brakeman  withont  be- 
coming aware  of  It  Thore  was  a  bote  In  the 
end  of  It,  for  the  purpose  of  attaching  a  chain 
fastened  to  a  Btatlooary  pin,  which  was  carried 
In  a  hole  in  the  top  of  tiie  aJIl  for  nse  In  case 
of  an  emergency  or  breakdown.  And  It  was 
abundantly  shown  that  It  was  not  nsoal  or 
proper  for  a  brakeman  to  go  between  cars  to 
couple  them  where  they  were  fitted  with  mis- 
matched couplCTS,  and  McDonald  was  ne^l- 
gent  in  doing  so. 

The  Instructions  conydalned  of  by  the  piatn- 
tlft  In  error  will  now  be  briefly  conddered. 

The  obJecti<m  urged  to  the  amendment  made 
In  instruction  No.  2  offered  by  the  plaintiff  by 
striking  out  tbe  words,  "to  the  best  of  Its  skill 
and  judgment"  Is  ontenaUfc  Hw  wwds  so 
stricken  out  may  doubUess  be  found  In  srane 
cases,  but  they  were  In  fl4>parent  ctufllct  with 
the  rule  laid  down  In  the  preceding  part  at 
tbe  tostruction,  and  hnidled  that  extraordi- 
nary care  should  be  taken  by  tbe  defendant 
to  provide  for  tbe  safety  of  the  plaintiff,  while 
the  law  only  requires  tbe  exercise  of  ordinary 
care  and  diligence.  The  words  so  rejected 
were  at  least  calculated  to  mislead  the  Jury, 
and  tbe  court  did  not  err  in  striking  th^  out 

What  has  beoi  ah«ady  said  In  discussing  tbe 
merits  of  tbe  case  Is  suffidou  to  show  that  t»> 
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■tnicttons  Mof.  4,  6.  and  6  ftsked  far  far  tht 
Idalntlff  did  not  c<MTect]7  expoanA  tlw  Uw  o( 
tbe  cue,  and  aboold  not  hare  been  flren.  The 
record  dtoctoees  no  request  1)7  McDonald  tt> 
taaaten  the  anbetltntton  of  Janney  conptora  ta 
tbe  place  of  MUler  couplers,  nor  any  promlae 
by  the  defendant  that  It  would  do  ao.  And, 
moffeover,  the  lnstractl<uiB  were  antagonistic 
to  the  mllng  made  by  this  court  wben  the  case 
wu  before  It  on  tbe  former  appeaL  8U  Ta. 
352.  18  &  a  706. 

The  v^osal  of  the  conrt  to  fire  Instmc- 
ttona  Noa.  7  and  8  fnmlsbea  no  ground  for 
the  rererBal  of  the  Judgment  of  tbe  court  b»- 
low.  Tbe  Instmctlona  that  were  given  by  the 
court  covered  the  entire  case,  and  properly 
anbmltted  It  to  tbe  detamlnatlon  of  the  jury, 
and  Inatroctlona  7  and  8  could  not  have  for- 
ttiabed  to  the  Jury  any  additional  aid  In  reach- 
ing a  pti^er  TerdloL  It  waa  not  wnv,  there- 
fore,  to  refuse  them.  Lunatic  Asylum  t. 
Flanagan,  80  Va.  110;  Ferguson's  Adm'r  r. 
WUIs,  86  Ya.  186.  IB  8.  B.  382;  and  Bailroad 
Co.  T.  MIUs,  91  Va.  618»  22  S.  B.  666. 

Not  did  tbe  conrt  or  In  giving  defendant's 
Instructions  Noe.  2,  4,  and  6.  Nos.  2  and  B 
are  In  strict  accord  with  the  prlndplee  b«re- 
InbefOTO  referred  to;  and  Na  4  simply  an- 
nounces, as  was  held  by  this  court  In  Rail- 
road Cb.  T.  Brown,  ftl  Ya.  668,  22  8.  B.  480, 
that  an  eoglnew  and  brakeman  are  fellow 
aervaats. 

Tbe  result  being  that  tbe  Judgment  of  the 
circuit  court  must  be  aJBrmed,  It  becomes  un- 
necessary to  consider  the  scion  assigned  by 
the  defendant  In  error. 


(96  Va.  17) 

mnkAT.T.  «t  aL  T.  OABTBR. 
<8apraBe  Ooort  ^  Appeals  of  "nrgfada.  Jnly22, 
1807.) 

Afpul— BbEoalmom-^RAtuioAn — Fairois — 1»- 

OLOiBD  liAItDB, 

1.  A  bill  of  exccpdom  nuut  either  eontaln  the 
oaeitlonB  excited  to  and  tb^  answen,  or  must 
mfflcate  aocoratdy  where  audi  Qoeitlons  and  an- 
swers may  be  found  In  the  record. 

2.  The  words  "hictoaed  hmds."  hi  Code.  S  1268, 
reqairing  railroads  to  fence  all  their  roadbed  ran- 
□ing  through  'Inclosed  lands,"  mean  lands  sur- 
roimdcd  by  a  tangible  obstructlou,  nataral  or  ar- 
tificial, which  shuts  it  In  as  private  property. 

8.  Land  may  be  "indoaed,''  within  tbe  statnt& 
though  the  obstruction  17  whldi  It  Is  snirounded 
is  not  a  lawful  fence. 

4.  One  who  leases  several  contlguoos  tracts 
from  different  parties  is  not  obliged  to  erect  or 
maintain  Xences  between  the  several  tracts  In 
ordv  to  render  the  land  'inclosed,"  within  the 
statute. 

Error  to  circuit  court,  Wythe  county. 

Action  of  trespass  on  the  case  by  George  L. 
Carter  against  F.  J.  Klmliall  and  Henry  Fink, 
receivers  of  the  Xorfolk  &  Western  Railway 
Company,  for  Injuries  to  cattle.  From  a  Judg- 
ment for  plaintiff,  defendants  bring  error. 
Affirmed. 

B<dllng  &  Stanler,  ftiir  vlaintlfDi  In  toot, 
W.  8.  Foage,  lor  defendant  In  error. 


KBITU,  P.  George  L.  Carter  brought  an 
action  oi  treqpess  on  the  case  la  tbe  circuit 
court  of  Wythe  county  against  Kimball  and 
Huh.  reoelvtts  of  Qw  Norfolk  ft  Western  Ball- 
way  Company,  to  recover  damagea  for  tbe 
negligent  fclUlng  by  the  raflroad  company  of 
U  cattle  In  October,  18B6. 

The  case  wss  tried  before  a  Jury,  which  rat* 
dered  a  verdict  for  the  i^alntifl,  asseaalng  his 
damages  at  $572.66,  ui>on  which  the  court  ren- 
dered Judgment-  To  certain  rulings  of  the 
court  during  the  progress  of  the  trial  tbe  de- 
fradants  tendered  t^'of  exceptions,  and  (rt>- 
tntned  a  wilt  of  error  from  one  of  the  Judges 
at  this  court 

The  negligence  allied  by  tbe  plaintiff  tor 
which  he  seeks  to  hold  defendants  re^xmslble 
la  the  failure  of  the  railroad  comPAny  to  fence 
its  track  as  requh^  by  law  to  do  where  It 
runs  through  inclosed  lauds. 

The  plaintiff  Is  the  lessee  of  several  tracts 
(tf  land  lying  contlgooos  to  each  other,  owned 
by  the  Max  Meadows  Land  &  Improvement 
CcHUpany,  J.  G.  Kmt,  John  F.  Sheffey,  and 
the  Misses  Bayers.  Through  a  portion  of 
land  rented  from  John  P.  Sheffey  Ifae  Une  of 
tbe  Norfolk  &  Western  Ballway  {tasses  at  tbe 
point  where  the  accident  occurred.  To  the 
south  of  the  Une  of  railway,  and  between  It 
and  Seed  creek,  there  la  a  fl^  of  about  20 
acres,  which  had  been  planted  in  corn,  and 
was  prepared  to  be  seeded  la  wheat  Reed 
creek,  at  this  point,  constltntes  tbe  boundaxy 
between  the  lands  leased  by  the  plaintiff  from 
Sheffey  and  those  belonging  to  Joe  Kent,  of 
which  be  was  also  the  lessee.  Upon  the  west- 
em  boundary  of  the  Sheffv  Une  the  farm  of 
Christopher  H<dBton  waa  separated  from  It  by 
a  fence,  shown  by  tbe  evldeiice  to  be  In  a  di- 
lapidated condition.  In  the  angle  formed  by 
this  line  of  fence  and  the  line  of  raUway  the 
^alntia  had  constructed,  partly  upon  the  land 
leased  by  him  of  Sbeff^  and  in  part  npon  tbe 
land  of  tbe  raUway  company,  stock  pens,  in 
which  be  bad  placed  200  head  of  cattle.  Dur- 
ing the  night  they  broke  down  the  pen,  wan- 
dered upon  the  raUway,  and  14  of  them  were 
icUled  fasr  one  of  tbe  trahis  of  tbe  defendant 
company* 

During  the  progress  of  the  trial  eonnsd  for 
tbe  plaintiff  asked  the  ft^owlng  question  of 
the  plaintiff,  who  was  testifying  hn  his  own 
btfuilf :  "Please  explain  to  tbe  Jury  the  con- 
dition of  that  embankment  where  the  fence 
runs  down  to  the  cre^  as  to  the  bet^t  of  It 
at  the  Holston  line."  This  question,  as.  stated 
in  tbe  exception,  will  be  found  at  page  34  of 
the  evidence.  It  Is  in  fact  at  page  37,  and 
marglDal  page  38. 

Of  the  witness  J.  G.  Kent  tiie  foUowlng 
question  is  asked:  "You  liave  been  graalng 
this  land  for  a  long  time,  and  attending  these 
lands  for  a  long,  long  time.  Haven't  the 
fences  on  the  fann  ordinarily  been  sufficient 
to  restrain  stodc?"  This  question  Is  stated  to 
be  nt  page  7a  It  is  in  fact  at  page  60b  «nd 
marginal  page  I 
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Of  the  witness  Dobbins  -the  following  qvm- 
tlon  was  asked:  "State  to  tbe  jvrj,  please^ 
whether  or  not  jon,  as  tlie  manager  for  Mr. 
Carter,  and  his  overseef,  have  kept  the  wire 
and  cattle  guards  In  there  as  flar  as  yon  comd." 
Stated  to  be  at  page  174  of  the  record,  bat  tai 
(act  at  top  page  126,  and  marginal  page  ITD. 

The  court  certifies  that  all  of  the  forgoing 
questions  were  asked,  and  that  the  answera 
to  the  same  will  be  found  In  the  record,  and 
that  exceptions  to  eadi  oi  said  questions  was 
noted  at  tbe  time. 

After  much  dlfflcnlty,  Uuse  qaestl(nis  were 
found  In  the  record,  not  one  of  tbem  at  Hie 
place  Indicated  in  the  ezcqitknis,  and  the  an- 
swer to  no  one  of  them  In  point  of  fiuit  glr- 
en.  Tbe  exceptions,  therefore,  to  these  ques- 
tions, win  not  be  considered.  First,  because 
the  exceptions  are  not  taken  In  the  proper  form. 
This  conrt  baa  herstitftne  said,  and  repeats, 
that  It  win  not  be  subjected  to  the  tinnecessaty 
labor  and  the  danger  of  mistake  by  being  re- 
quired to  search  Oiroiigh  a  rsoOTd  hi  order  to 
ascertain  fi&cts  that  on^t  to  be  embodied  In 
tbe  aceptlon  itsdf.  See  Railroad  Co.  t. 
Sbott,  82  Ta.  84,  22  B.  B.  811;  RaUrtiad  Oo.  t. 
Ampey,  83  Va.  108,  25  S.  E.  226. 

In  the  second  place,  the  exception  here  stat- 
ed would,  In  no  even^  be  considered,  becanse, 
while  the  question  la  objected  to,  the  answer 
Is  not  given,  so  as  to  enable  the  court  to  pass 
upon  Ita  relevancy  and  rahie.  Gray's  Case,  92 
Va.  772,  22  S.  D.  868;  Insmnnce  Co.  T.  PcH- 
lard  (Va.)  26  S.  E.  421;  and  Childress*  Adm'x 
T.  RaUway  Co.  (Va.)  26  &  B.  424. 

The  plaintiff  asked  tot  the  fidlowing  in- 
structions: 

"No.  L  Tbe  court  tostructs  tbe  jury  that  If 
tbej^  Shan  beUere  from  the  evidence  that  the 
cattle  of  the  plalntUt  were  killed  or  Injured 
on  the  railroad  ct  the  defendants,  operated 
by  them  as  receivers,  by  the  engine  and  cars 
of  the  said  defendants.  In  charge  of  thetr  serv- 
ants, agents,  and  employes,  as  charged  In  the 
declaratloo,  and  shall  further  believe  from  the 
evidence  that  the  said  cattle  were  killed  or 
tojured  by  the  defendanto,  their  servants, 
agents,  and  em[doy6s,  at  a  point  on  the  said 
railroad  on  which  said  railroad  passes  through 
the  lands  leased  by  the  plaintiff  from  John  P. 
Shetfey,  and  shall  further  believe  from  tbe  ev- 
idence that  the  said  lands  were  inclosed  lands, 
and  shall  further  believe  from  the  evidence 
that  the  defendants,  their  servants,  agents, 
and  employes,  had  failed  to  fence  Its  right  of 
way  or  roadbed  through  the  said  inclosed  lands 
80  leased  by  the  plaintiff  at  the  place  of  said 
injury,  then  the  court  Instructs  the  jury  that 
they  shall  find  for  the  plaintiff,  and  assess  his 
damages  at  such  sum  as  to  the  jury  shall  seem 
right  and  proper,  based  on  the  evidence  as  to 
tbe  value  of  said  stock  at  the  time  the  same 
ivere  killed  or  Injured. 

"No.  2.  The  court  Instructs  the  jury  that  If 
they  believe  from  the  evidence  that  the  lands 
of  the  plaintiff,  at  the  pohit  where  the  cattle 
mentioned  in  tbe  declaration  were  killed  or  in- 
jured, were  cleared  agricultural  or  farming  or 


grazing  lands,  and  were  used  as  siudi  at  Oie 
time,  and  were  so  Inclosed  as  to  be  ressonsbfr 
safe  for  the  purposes  of  such  use,  then  tbe 
said  lands  were  Indosed  lands,  within  tbe 
meaning  of  tbe  law  requiring  the  defaidsnt 
company  to  fence  Ito  raadbed  wh&h  ran 
through  sDdi  lands." 

And  the  defoidants  asked  far  the  following 
instmctiuis! 

"No.  L  The  court  loetrncts  tbe  jury  that, 
although  they  may  believe  from  the  -evidence 
that  tiw  plalntUTs  lands  were  Indosed,  scd 
tbat  It  was  the  doty  of  tbe  defendanto  to  fence 
their  track  through  said  land,  under  tbe  sut- 
nte,  yet,  if  the  Jury  further  beUevs  that  tbe 
cattle  which  were  kUled  or  InJored  came  npon 
the  tnA  of  the  defendanti^  xsiliaftd,  at  a 
point  where  the  plaintiff  has  a  private  cruss- 
Ing  over  and  across  said  railroad,  and  were 
struck  and  killed  qr  injured  by  the  defendants' 
engine  on  said  crossing,  the  defendant  com- 
pany, nndar  the  statute,  coold  not  obstnict  the 
said  private  crossing  by  foiclng  across  the 
same,  and  are  not  liable  for  stock  killed  or 
Injured  in  consequence  of  ooanJng  on  tbe  track 
at  such  private  crossing. 

"No,  2.  The  court  fmtbGr  Instrncts  tbe  jnxy 
tbat  under  the  statute  the  defendant  company 
Is  not  bound  to  fbnce  Its  track  unless  the  lands 
through  which  It  runs  are  indosed  by  a  oon- 
tUmons  and  lawful  fence  running  op  to  the 
line  of  tbe  right  of  way  of  the>defendaut  com- 
pany, and  If  they  believe  from  the  evidence 
that  there  was  not  such  a  continuous  and  un- 
broken line  of  fence  sufficient  to  prevent  stodc 
passing  through  it,  then  the  company  was 
not  bound  to  foice  at  this  point,  and  tli^ 
win  find  for  the  defendant 

"No.  8.  The  court  instmcto  the  Jnor  ttist 
If  they  b^eve  fom  the  evidence  that  there 
was  on  the  south  side  of  the  defttadant's 
railway,  and  tm  each  side  of  tbe  lolvate  cross- 
ing near  Cove  creek  bridge,  a  ditdi  suffldoit 
to  prevent  the  passage  of  live  stock,  that  then 
the  said  defendant  itas  not  required  to  fence 
Its  roadbed  at  said  point,  and  they  wip  find 
for  the  defoidant. 

"No.  4.  Tbe  court  further  Instmcto  the  jury 
that  the  plaintiff  cannot  claim  the  Une  of  Reed 
creek  as  a  lawful  fence,  so  as  to  relieve  him 
of  tbe  duty  to  Inclose  bis  land,  since  the 
said  creek  has  never  been  declared  by  tbe  leg- 
islature of  Virginia  a  lawful  fence. 

"No.  6.  The  court  bistructo  the  Jury  tbat  tbe 
statute  requiring  railroads  to  fence  their  rtad- 
bed  applies  only  to  the  todlvldnal  landowners 
along  its  road,  where  thdr  lands  have  been 
propo-ly  Inclosed;  and  If  the  Jury  shall  believe 
from  the  evidence  that  the  lands  of  tbe  plain- 
tiff were  not  inclosed,  but  that  the  Inclosure 
sought  to  be  set  up  in  this  case  was  made  by 
means  of  the  fences  surrounding  tbe  lands 
of  the  Misses  A.  and  B.  Bayers,  tbe  Max 
Meadows  Land  &  Imp.  Co.,  J.  O.  Kent,  J.  P. 
Sheff^,  and  Mrs.  Holton,  and  others,  then, 
that  this  Indoeure,  If  that-  was  one,  is  not 
sufficient,  and  they  will  find  tnr  tbe  defend 
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Wbereupon  Oie  court  save  InstrncUons  Noa. 
1  and  2  asked  for  by  the  plaintiff,  and  In- 
struction No.  1  asked  for  by  the  defendanta, 
but  refused  to  j^ve  defendants'  Instnlctlonfl 
Noe.  2,  3,  4,  and  5,  and  to  this  actltm  of  the 
court  the  defendants  excepted. 

While  the  exception  is  In  terms  directed  to 
both  ot  the  InstructlODS  asked  for  by  the 
plaintiff,  the  argummt  of  counsel  tot  the 
plaintiffs  In  error  was  addressed  chiefly,  If 
Dot  altogether,  to  point  oat  objections  to  in- 
Btmctlon  No.  2.  Indeed,  inatructlon  Mo.  1 
seems  to  be  wholly  free  from  objection  as  a 
proposition  oit  bw.  and  there  Is  evidence  In 
the  record  tendlns  to  prore  each  of  the  facts 
hypothetlcally  stated  In  it,  and  upon  which  It 
ts  predicated. 

The  plalntUTs  Instruction  No.  2  merits  more 
careful  consideration.  It  says  to  the  jury 
"that  if  tlM7  bellere  from  the  evidence  that 
the  lands  ot  the  plaintiff,  at  the  point  whext 
the  cattle  were  killed,  were  cleared  a^cnl- 
tural  or  fanning  or  grazing  lands,  were  used 
8B  such  at  the  time,  and  were  bo  Inclosed  aa 
to  be  reasonably  safe  for  the  purposes  of  such 
use,  then  the  said  lands  were  Indoeed  lands, 
within  the  meaning  of  the  law  requiring  the 
defendant  company  to  fence  Its  roadbed 
which  ran  through  such  lands."  As  has  al- 
ready been  said,  the  dtfendant  In  error  was 
the  lessee  of  several  tracts  of  land.  The  ac- 
cident occurred  upon  the  tract  leased  by  him 
of  J.  P.  Sheffey;  and  the  defendant  In  error, 
in  his  testimony,  states  unequivocally  that  It 
was  Inclosed  land,  and  It  Is  conceded  that  the 
right  of  way  of  the  railroad  ccmipany  was  not 
fenced.  He  states  that:  "The  lands  are  In- 
closed In  two  or  three  ways  from  different 
pt^ts.  It  so  hat^euB  that  I  have  about  500 
acres  ot  lend  which  lies  In  a  body,  and  makes 
one  Incloeure  from  a  point  more  than  a  mOe 
east  from  where  the  wreck  occurred.  You 
strike  a  cattle  guard  and  a  line  fence  between 
myself  and  J.  0.  and  J.  R.  McGavock  and  the 
Max  Meadows  Idnd  Company  and  others.  Q. 
That  Is  east,  isn't  it?  A.  Yes,  sir.  Prom 
that  point  yon  go  around  the  entire  boundary 
back  to  the  Holston  line,  and  cross  this  point, 
the  Holston  line,  west  of  the  cattle  pen.  Q. 
Do  you  go  around  the  Sheffey  farm?  A. 
Yes,  sir.  Q.  Is  the  Sheffey  farm  divided  into 
fields  for  agricultural  and  grazing  purposes? 
A.  At  this  point  there  Is  one  fence  a  short 
distance  west  of  the  point  where  the  cattle 
were  first  stmcic,  manlng  north,  dlvldli^  what 
we  call  tile  large  meadow'  from  the  upper 
meadow,  or  small  meadow.  Q.  These  lands 
are  all  fenced  In,  arent  they?   A-  Yes,  rir," 

The  plaintiffs  In  error  sought,  by  cross-ex- 
amination and  otherwise,  to  show  that  the 
lands  were  not  Inclosed,  because  the  division 
line  between  the  Sheffey  land  and  the  ad- 
joining tract,  belonging  to  Christopher  Hol- 
ston, was  In  a  dilapidated  condition,  a  few 
panels  of  the  fence  having  been  washed  away 
some  months  before  the  accident  occurred. 
The  field  apcm  the  Sheffey  farm  at  the  point 
fit  the  accident  nad  been  cultivated  in  corn. 


and  had  been  sown,  or  was  about  to  be  seed- 
ed. In  wheait.  The  adjoining  field  upon  the 
Holston  farm  was  In  a  similar  condlUon,  and 
therefore  the  fence  whlda  had  been  carried 
away  high  water  had  not  as  yet  been  re- 
stored, there  being  no  presoit  occasion  for  it 
It  also  appears  In  evidence  that  there  Is  no 
fence  along  a  part  of  Seed  creek  where  it 
separates  the  Sheffey  and  Kent  lands,  but, 
as  the  creek  runs  through  a  channel  six  ae 
eight  feet  deep,  its  banks  are  relied  upon  as 
a  sufllclrat  protection  to  crops  and  to  stock; 
and  lit  ts  to  be  borne  in  mind  that  the  Kent 
land  Is  contiguous  to  the  Sheffey  tract,  and 
forma,  tojgether  with  It,  an  unbroken  boundary 
of  land,  all  oi  wbkh  Is  tn  the  possession  ol 
the  defendant  In  error  as  the  lessee  of  Its 
owners. 

Were  these  lands  Inclosed,  wkhln  the  mean- 
ing of  the  statute?  The  term  "inclosed  lands'* 
la  to  be  Interpreted  in  accordance  with  the 
conuDon  and  ordinary  definltirai  of  the  words 
used,  there  being  nothing  whatever  to  Indi- 
cate that  they  were  otherwlae  employed. 

Webste*  defines  "enclosed"  or  "inclosed*" 
spiled  to  lands,  as  "separate  from  common 
grounds  by  a  fence";  dtlng  Blackstone. 

Worcester  defines  it:  "To  part  off  or  shot 
In  by  a  fence;  to  set  off  aa  private  ^perty," 
— dUng  London  Sine 

A  fence  is  defined  to  be  "an  Inciosure  about 
a  field  or  other  space,  or  about  any  object; 
especially  an  Inclosing  structure  of  wood. 
Iron,  or  otbw  material.  Intended  to  prevent 
intrusion  from  without  or  straying  from  with- 
in,"   Webst  Diet. 

"A  line  ot  obstaci^  aa  a  frame  of  wood,  a 
wall,  hedge,  or  ditch  int^posed  between  two 
portions  of  land  for  the  purpose  of  preventing 
cattle  from  going  astray,  or  for  protecting  a 
field  or  pnqwrty  from  unlawful  encroachment" 
Worcester,  Diet 

The  sni«eme  court  ot  Y  omont  In  Porta 
Aldrlch,  80  Vt  326  <clted  In  6  Am.  &  Eng. 
Enc.  Law,  at  page  639),  says:  "The  word  in- 
ciosure' imports  land  Inclosed  with  something 
more  than  the  Imaginary  boundary  line.  There 
should  be  scane  visible  or  tangible  obstme- 
tlon,  such  as  a  fence,  hedge,  ditch,  or  some- 
thing equivalent  for  the  protection  of  the 
premises  against  encroachment  by  cattle." 

And  In  Blggerstafl  v.  Hallway  Co.,  60  Mo. 
667,  it  is  said:  "Where  a  statute  requh^  rail- 
road companies  to  fence  their  tracks  along 
'Inclosed  or  cultivated  fields,'  It  is  not  nec- 
essary that  In  order  to  be  entitled  to  this  pro- 
tection, the  Indosure  of  the  fields  should  be  by 
lawful  fences." 

This  meaning  was  adopted  In  Taylor  v.  Wel- 
bey,  36  Wis.  42,  cited  In  6  Am.  &  Eng.  Enc. 
Law,  p.  638. 

Inclosed  lands,  therefore,  are  lands  surround- 
ed by  a  fence;  and  a  fence  Is  a  vlaible  or  tangi- 
ble obstruction  which  may  be  a  hedge,  ditch, 
wall,  or  a  frame  of  wood,  or  any  line  of  ob- 
stacle interposed  between  two  portions  of  land 
so  as  to  part  off  and  shut  In  the  land,  and  aei 
It  off  as  private  property.  . 
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If  ttie  definition  ben  gtren  of  "Indowd 
Jands"  is  sound,— and  It  seema  to  be  amply 
BDKKirted  by  lexicogtaphen  and  law  writers, 
as  well  as  by  adjudged  cases,— tlMn  Instrnctlon 
No.  2  was  as  favorable  to  the  jAalntlfls  In  er- 
ror as  ttaey  had  a  right  to  expect 

The  foregoing  obeerrations  suflMenOy  dto- 
pose  of  Instruodoo  No.  2  asked  for  tagr  Vlaln- 
tUCs  In  oTor. 

Instmction  No.  1  asked  for  by  phlntllfa  Ib 
error  was  granted. 

Instrnctlon  No.  8  Is  In  the  teeth  of  the  stat- 
ute. The  court  was  asked  to  say  to  the  Jury 
that  the  presence  of  a  dltcb  on  each  side  of 
the  private  crossing  near  Cove  cre^  bridge 
sufficient  to  prevent  tae  passage  of  live  stock 
excused  the  plalntUCs  In  error  from  the  duty  of 
erecting  a  fence  as  required  by  sections  1208 
and  1269  of  the  Code.  It  may,  perhaps,  be 
that  the  ditch,  80  far  as  It  extends,  If  sufficient 
to  prevent  the  passage  of  ttock,  wotdd  ex- 
cuse the  plalntilfB  in  error  from  the  doty  of 
erecting  a  fence  along  the  space  protected  by 
it  but  there  Is  no  pretense  that  the  right  of 
way  was  dltdied  along  Its  entire  length  through 
the  Add  In  question.  The  purpose  of  the  stat- 
ute^ among  others,  Is  to  predude  Just  such 
controversies  as  this  Instmction  invites  as  to 
the  particular  point  of  entry  nptm  the  track  by 
requiring  the  oitlre  right  of  way  to  be  fenced 
throoghont  the  indosnre  through  which  It 
passea.  It  might  be  conceded  that  the  defend- 
ants were  at  the  precise  point  designated  in 
the  InstmctlMi,  within  one  of  the  exce|>tlons 
enumerated  In  section  1250,  and  yet  the  con- 
clusion would  not  follow  tiiat  the  Jury  should 
find  fw  the  defendants. 

Inatmctloa  No.  4  was  property  refused,  be- 
cause there  was  no  claim  advanced  that  Reed 
creek  was  a  lawful  fence,  nor  any  duty  im- 
posed upon  Uie  defendant  In  mot  to  bidose 
any  part  of  his  lands  by  a  lawful  fence. 

The  fifth  Instruction  asked  t<x  by  the  plain- 
tiffs In  error  is  that.  If  the  Jury  shall  bdlere 
diat  the  Indosure  rdled  upm  by  the  defend- 
ant In  error  was  by  means  of  fencing  sur- 
rounding the  lands  leased  him  of  seversl 
owners,  such  indosure  would  be  Insnffldent 
Hie  defendant  \n  arm  was,  as  we  hare  said, 
the  lessee  of  several  tracts  at  land  ccmstltutlng 
one  compact  boundary,  the  whole  of  ^ch 
was  in  his  occupancy  and  enjoyment  for  graz- 
ing and  agricultural  purposes.  When  his 
leases  temdnate,  the  condition  of  the  foices 
dividing  the  several  tracts,  or  separating  the 
tracts  InEb  fields,  msy  become  a  question  t>e- 
tween  the  d^endant  In  error  and  his  lessors; 
bat  If .  In  the  enjc^ment  and  cultivation  of 
these  lands  during  the  term  for  which  be  has 
rented  them,  the  defendant  In  error  should  find 
It  to  hla  advantage  to  Inciesse  or  diminish,  to 
change  or  alter,  the  fields  and  Inclosnres,  we 
do  not  perceive  that  It  Is  a  matter  which  at  all 
concerns  the  pUlntlfTs  in  error.  So  long  as  the 
lands  In  the  possession  of  Garter  come  sub- 
stantially within  the  description  of  "Inclosed 
lands,"  as  those  words  are  used  In  the  statnte, 
■o  Img  it  ranalns  the  duty  of  the  railroad 


c<Hnpany  to  fence  its  tl^t  of  way  vrtiere  It 
passes  through  these  lands. 

We  are  therefbre  of  (q>lnlon  that  then  Is  nt 
wror  ln  the  action  of  the  court  to  granting  the 
Instnictlons  that  It  gave  and  to  refoalnc  thoee 
which  it  r^ected. 

There  was  a  motlim  to  set  aside  the  veidlct 
as  contrary  to  the  evidence.  In  dlacnasiiiK  the 
assignments  of  error  with  respect  to  the  In- 
stnotlais,  we  bave  sem  that  (hoe  la  evldoioe 
proving  the  killing  of  the  stock  of  the  defend- 
ant to  flRw;  that  the  right  at  way  of  the  rail- 
road c<Hnpany  passes  through  the  IneloaeJ 
lands  of  the  defendant  to  etior,  bat  that  tUs 
right  of  way  was  not  fenced  as  the  law  le- 
.  quires;  and  the  presence  of  these  facts  Is 
sofllcient  to  suppcnrt  the  vodlct  of  tiie  jvr*  bb 
aneatlon  being  raised  aa  to  tlie  amoant  eC  dtam- 
aces. 

Upon  the  whole  case,  we  are  of  opinion  that 
is  no  oror  to  the  iwejudlce  ct  tiie  plato- 
tssa  to  enor,  and  the  Jodgment  of  tlia  drcntt 
comrt  <tf  WyUie  coon^  ts  afflrmed. 


(S6  Vs.  KD 

SOUTUWKffT  VIRGINIA  UINBBAIi  JJkSD 
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<aQpieBie  Oonrt  of  Aroeah  at  Vlrgiaia.  JnlrSS. 
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VSKDOB  AlTD  FOBOBABBa— Tm*— WAITm  OV  0>> 

jioTioira— Vbitdob's  Libh— JuDioiUt  R*l.rs— 
TaiVlAL  0b«B0TIOXS  — OoMMIBSIOSBrn'S  Box»— 

Appbai^Amikdmixt  —  Custom  ard  Ubmb— 
bviobbgb. 

L  A  company  porchased  lands  with  ootloa  fliat 
trees  growmg  thmoo  had  been  prevlonaly  sold 
to  suother,  uioogfa  do  mention  of  the  Act  was 
nude  hi  Its  dee!  and  without  objectiao  it  paid 
part  of  the  price  In  cash,  and  gave  two  notes  tor 
fba  bakuce.  Hie  first  note  It  paid,  and  it  obtain- 
ed an  extei^n  on  the  otlier,  and  paid  part  of  It. 
When  pressed  for  final  payment,  It  denwuided  an 
abatement  of  the  price  on  certain  groanda,  bnc 
not  nntn  after  loit  Drought,  five  jean  after  sale, 
did  It  claim  an  abatement  on  aooonnl  of  not 
ha  Ting  leoelved  the  trees  with  the  load.  BSd. 
that  It  had  waived  any  rl^  to  ahatoiiB—  «■ 
aoch  jKTomid. 

2.  The  commfgBloner  appointed  to  condDct  a 
sale  decreed  to  foreclose  a  vendor*!  lien  waa  in- 
structed not  to  aell  until  cotaln  lands  had  been 
measured,  and  their  valoe  credited  to  defend- 
ant. The  sale  was  in  fact  condocted  before  the 
meaanrement  aud  credit  Bdd^  the  amount  of 
the  credit  being  only  aboat  two  dollars,  that  the 
'^^■'^'ni  **De  mtnifnl*  eon  carat  lex,"  applied. 

S.A  decree  directing  a  oommisuoner  for  Ue 
sale  of  land  to  give  bond  befMe  toe  d^c  oC  anr 
coort  other  than  the  one  makliig  the  decree  » 
ecToneons,  aa  etwtraiT  to  Code,  |  8888,  bat,  the 
decree  b^ia  Interlocntwy,  the  appellate  oonrt  wjll 
amend  it  without  revernn^  and  order  the  bond  to 
be  given  before  tbe  clerk  of  the  proper  court, 

4.  A  local  custom  or  usage,  not  expressly  men- 
tloned  in  an  agreement,  cannot  be  r«ied  npoai  aa 
controlling  the  agreement,  unless  It  is  shown  to 
be  an  establlshecT  usage  or  custXHO,  genetml  and 
notorious  In  the  localitj. 

5.  The  testimony  of  a  dngle  wltucM  wDl  not 
be  sufficient  to  establioh  a  local  custom  unless 
witness  has  full  knowledge  and  long  ezperioice 
on  the  subject,  and  gives  explicit  testimony  aa  to 
the  oniTersall^  and  dnratlon  of  the  custDm,  aad 
is  uncontradicted. 

Appeal  fixwi  drcolt  court;  ^^ssell  oenntj. 

Digitized  by  V^OOgTC 
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Bm  b7  J.  T.  Chase  asalnrt  th*  Sonthwwt 
Virginia  Mineral  Land  Company  to  iamsUm 
a  vendor's  lien.  From  a  decree  In  faror  of  oom- 
{dainant,  defendant  arocala.  Modified. 

B.  T.  Irrlne  and  J.  F.  BuIUtt,  Jr.,  for  appel- 
lant. B.  M.  Fulton,  for  appeQee. 

BUOHANAN.  J.  One  of  the  errors  assign- 
ed In  this  case  Is  that  the  comrt  oaght  to  have 
allowed  an  abatement  of  the  purchase  price  of 
the  land  for  the  lose  of  118  walnut  trees  stand- 
ing upon  the  land  when  sold  and  conveyed, 
which  had  theretofore  been  sold  to  other  par- 
ties, bnt  were  not  exce]>ted  or  reserved  in  the 
deed.  On  the  1st  day  of  January,  1887,  the 
appellee  ezecnted  and  delivered  to  W.  T. 
Miller  a  writing  In  the  following  words:  "I 
hereby  authorise  and  empower  Wm.  T.  MlUer. 
of  Wise  C.  H.,  Va.,  to  sell  a  certain  boundary 
of  land  owned  by  me,  situated  In  Wise  Co., 
Va.,  on  Indian  creek,  Indian  ridge,  and 
Glady  Fork  of  Pound  river,  being  the  land  on 
which  I  now  live,  containing  four  thousand 
acres,  more  or  less,  for  wbldi  satd  Miller,  or 
his  assignee,  Is  to  pay  me  the  snm  of  three 
dollars  and  ninety  cents  per  acre,  one-ttalrd  of 
which  Is  to  be  iwld  the  1st  day  of  Sept, 
1887,  one-third  In  six  months  thereafter,  and 
the  residue  In  twelve  months  from  the  said  1st 
day  of  September,  1887;  and  upon  the  receipt 
of  the'  said  first  payment,  if  so  requested  by 
the  said  Mfller,  or  his  assignee,  I  bind  myself 
to  make  said  Miller,  or  hie  assignee,  a  gen- 
eral warranty  deed  to  said  land  In  fee  slmi^^ 
retaining  a  vraidor's  Hen  for  said  deferred  pay- 
ments. But  should  said  Miller  fall  to  make 
said  sale  by  the  1st  day  of  September,  1887, 
or  should  he,  or  his  assignee,  fail  to  make  said 
first  payment  by  the  let  day  of  B^tember, 
1887,  then  this  agreement,  at  the  option  of 
either  party,  is  to  be  null  and  void.  Witness 
the  following  signature  and  seal  the  1st  day 
of  January,  1887.    J.  T.  Chase.  [Seal.]" 

Milter  was  informed  by  the  appellee  that  he 
had  sold  the  trees  to  Horsely,  Tate  &  Co..  and 
that  they  woold  not  pass  with  the  land.  This 
contract,  or  writing,  after  several  asslgnmaits* 
was  acquired  by  J.  P.  GiUlam.  On  the  30th 
day  of  May  following,  OlUlam  entered  Into  a 
contract  with  Myers  and  Oerow,  who  were 
making  contracts  for  the  pnrdiase  of  lands  for 
the  appellant,  a  corporation  not  then  organ- 
ized, by  which  he  undertook  to  make  or  cause 
to  be  made  to  Myers  and  Oerow  a  good  and 
Baffietent  deed  to  the  land  with  covenants  of 
general  vrarranty.  If  they,  after  80  days'  time 
iglvea  them  to  examine  the  land),  determined 
to  purchase.  The  terms  of  sale  were  part 
cash  and  the  residue  on  time.  Very  soon  aft- 
er Myers  and  Gerow  determined  to  take  the 
land,  they  learned  from  the  abstrart  of  title 
furnished  them  thdr  attorneys  that  the  ap- 
pellee had  sold  and  assigned  the  walnut  trees 
to  other  parties,  who  had  recorded  their  deed 
therefor,  and  were  also  Informed  by  the  ap- 
pellee that  the  trees  had  been  sold.  In  Au- 
goat  following,  the  appellee  conveyed  the  land 


to  the  appellant,  with  cov^ants,  among  otii- 
era,  of  general  warranty,  and  covenants 
against  Incumbrances  and  gniet  enjoyment, 
without  reserving  or  excepting  the  trees.  At 
that  time  the  appellant  executed  Its  two  notes 
tor  the  deferred  payments,  payable  in  six  and. 
twelve  months  from  date,  without  demanding 
any  abatement  of  the  poKbsMe  price  for  the 
loss  of  the  trees.  It  afterwards  paid  the  first 
note,  asked  for  and  obtained  an  extension  of 
credit  for  another  year  upon  tbe  last  note, 
and,  after  the  exphntlon  of  that  year,  paid 
$1,500  upon  It  When  pressed  for  the  resi- 
due of  that  note  in  the  year  1891,  It  demand- 
ed an  abatement  of  the  purchase  jnlce  because 
a  recent  survey  showed  that  there  was  not  aa 
much  land  aa  was  supposed  when  It  executed 
its  notes,  and  also  demanded  a  credit  for  two 
otlier  Items,  but  claimed  no  abatement  on  ac- 
count of  the  loss  of  the  trees  nntU  after  this 
suit  was  brought,  In  1892,  although  It  bad  full 
knowledge  during  all  that  time  that  the  trees 
bad  been  sold  to  other  parties. 

Having  knowledge  of  aU  the  facta  before  It 
executed  its  notes  tar  tlw  kud.  If  it  tntsnded 
to  make  any  objection  to  the  sale,  or  to  de- 
mand an  abatem^t  of  the  pnrcbase  price,  on 
account  of  its  failure  to  get  the  trees,  such 
objection  or  demand  enght  to  have  bem  made 
at  that  time.  Good  faith  and  fair  dealing  re- 
quired this,  for  It  knew  that  the  trees  had 
been  sold  to  other  parties,  and  that  the  appd- 
lee  did  not  intend  to  sell  and  could  not  eonv^ 
them  to  it  Its  conduct  then  and  afterwards 
shows  that  it  waived  that  objection  to  the 
sale;  and  that  its  demand  nearly  five  years  aft- 
erwards for  an  abatement  of  the  purchase 
money  was  an  afterthought  Its  claim  was 
properly  disallowed  under  all  the  circumstan- 
ces and  facts  of  the  caa& 

Another  error  assigned  Is  to  the  action  of  the 
court  hi  rendering  a  decree  agahist  the  aro^ 
lant  for  a  definite  snm  before  It  liad  aaco^ 
talned  the  amount  of  the  Polndexter  overlap. 

It  was  daimed  by  appelant  in  its  answer, 
and  admitted  by  appellee  In  his  d^kosltion, 
that  an  adjoining  parcel  of  land,  known  as  the 
"Polndexter  Tract"  lapped  upon  the  land  in 
C(mtTovetsy,  and  aa  far  aa  the  overlap  extended 
the  appellee  did  not  claim  title.  The  eztoit 
of  the  ownership  was  not  ascertained  befbre 
the  decree  of  sale  was  entered,  but  It  was  pro- 
vided hi  the  decree  that  the  v>peUant  should 
be  allowed  an  abatement  on  the  purebase  mon- 
ey on  that  account  unless  the  appellee  should, 
within  60  days  after  the  rendition  cC  the  de- 
cree, procure  and  file  in  the  papers  a  release 
deed  from  the  owner  of  the  Polndester  tract 
to  the  appellant  for  the  land  Included  In  the 
overlap;  and,  in  the  event  he  failed  to  do  tbts, 
the  court  directed  that  a  snm  equal  to  the 
value  of  the  number  of  acres  tn  the  ovalap  at 
the  contract  price  should  be  credited  on  the 
amount  decreed  in  favor  of  the  appellee,  and 
appointed  tb»  county  smrveyor  to  make  th« 
necessary  survey,  and  to  asootaln  and  repor* 
the  amount  of  such  credit  The  commls8l<Hk 
er  appointed  to  seU  the  ,1^^  V^i^^i^ 
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to  sale  until  after  the  ororlap  had  been 
releaBed,  or  Its  extent  asc^talned,  as  directed 
In  the  deoreeu 

The  release  deed  ought  to  have  been  flted, 
or  the  extent  of  the  overlap  ascertained,  be- 
fore a  decree  for  sale  was  rendered.  The  rec- 
ord shows,  however,  that  a  release  deed  was 
subsequently  filed,  and  also  that  the  overlap 
was  surr^ed,  and  ascertained  to  be  (ualy  about 
one-hfllf  an  acre  of  land.  This  la  a  case  where 
the  maxim,  "De  minimis  non  curat  lex,"  dear- 
ly applies,  the  value  of  the  land  in  contro- 
versy being  only  about  two  dollars. 

The  action  of  tbe  court  In  adopting  the  sur- 
vey of  the  land  made  by  Fox,  instead  of  the 
survey  made  by  Habern,  Is  assigned  as  error. 

Without  discussing  the  evidence  upon  this 
point,  it  is  sufficient  to  say  that  we  see  no  er- 
ror In  the  court's  actirai. 

Anoth^  ground  of  error  asdgoed  Is  that  the 
decree  which  directed  the  sale  provided  that  the 
commissioner  who  was  to  make  it  should,  before 
acting  under  the  decree,  execute  and  acknowl- 
edge tbe  hood  required  in  such  cases  before 
the  clerk  of  the  circuit  court  of  Wise  county, 
instead  of  before  the  clerk  of  the  circuit  court 
of  Russell  county,  where  the  suit  was  pending 
and  the  decree  entered. 

By  section  3398  of  the  Oode  it  Is  provided 
that:  "No  special  commissioner  appointed  by 
a  decree  or  order  of  court,  or  of  a  Judge  in 
vacation,  to  sell  or  rmt  any  jvoperty,  shall 
advertise  the  properly  for  sale  or  renting,  or 
sell  or  rent  the  same,  until  he  shall  have  given 
bond  before  the  court  or  Judge,  or  the  clerk  of 
the  court  in  his  office.  In  a  penalty,  to  be  pre- 
scribed by  the  court  or  judge,  sufficient  to 
cover  at  least  the  probable  amount  of  the 
whole  purchase  money  or  rent,  and  shall  have 
obtained  from  the  said  clerk  a  certificate  that 
the  bond  required  by  law  or  by  the  decree  or 
order  has  been  given,  which  certificate  or 
copy  thereof  shall  be  appended  to  the  advertise- 
ment The  clerk  shall  make  the  certificate 
whenever  the  bond  has  been  given  and  note 
tbe  same  in  the  proceeding  in  the  cause,  and 
shall  receive  therefor  a  fee  of  twenty-five  cents, 
to  be  taxed  In  the  costs  of  the  suit  The  cer- 
tificate or  a  copy  thereof  shall  be  returned 
with  the  report  of  the  sale  or  renting." 

It  Is  plain  from  the  provision  of  that  section 
that  a  decree  which  directed  such  commission- 
er to  give  bond  before  any  other  person  or 
tribunal  than  those  named  In  the  statute  would 
be  erroneous.  By  the  terms  of  the  statute  the 
bond  Is  required  to  be  given  before  the  court, 
or  before  the  Judge  of  the  court,  or  before  the 
dark  of  the  court  In  his  office;  and  the  clerk 
of  that  court  Is  required  to  certl^  that  this 
has  been  done. 

If  the  court  had  fixed  the  penalty  of  tbe 
btmd  in  the  decree  complained  of,  and  said 
nothing  about  the  officer  before  whom  it 
should  be  executed,  there  would  have  been 
no  error  In  the  decree,  as  the  statute  provided 
before  whom  this  should  be  done;  but  tbe 
decree  provides  that  he  shall  execute  and  ac- 
knowledge the  bond  before  tbe  clerk  of  tbe  ctav 


cult  court  of  Wt<te  county,  whliA  Is  In  plain 
violation  ot  tbe  express  provision  of  the  stat- 
ute. The  statute  Is  a  wise  one,  passed  t» 
protect  purchasers  at  judidal  sales,  and  to 
prevent  them  from  being  compelled  to  pay  the 
purchase  price  of  land  a  second  time,  as  tiiey 
were  frequently  .compelled  to  do  prior  to  Its 
enactment;  and  should  be  carefully  nph^ 
and  «aforced  Iqr  tbe  courts. 

The  decree,  however,  being  lut^ocut«7, 
tbe  appellant  had  fuU  opportunity  to  aH>ly  to 
the  circuit  court  tor  the  correction  of  thte  er- 
ror, which  was,  no  doubt,  a  mere  oversight; 
and,  being  Interlocntwy,  this  court  will  amend 
the  decree  In  that  respect.  Jobnaoa  v.  Wag- 
ner, 76  Ta.  687,  692;  Price  v.  Thrash,  30 
Grat.  615.  630. 

The  appellee  insists  ttiat  the  court  erred  in 
directing  the  survey  of  the  land  to  be  made 
by  horimital  instead  of  surface  measuremoit. 
and  to  that  extent  the  decree  complained  of 
is  prejudidal  to  blm,  and  for  Its  re- 
versal upon  this  point,  under  rule  B  of  the 
court 

It  Is  claimed  that  there  was  a  pan^  agree- 
ment betwe^  appellee  and  Oilliam,  who  soi6 
the  land  to  appellant  that  it  was  to  be  sur- 
veyed by  surface  measurment  and  that  the 
appellant  is  boimd  by  such  agreement  Nme 
of  the  writings  between  the  parties  show  that 
It  was  to  be  BO  measured,  and  the  evidence 
does  not  show  that  the  appellant  or  llyera 
and  Gerow,  who  made  tbe  porchane,  knew  of 
any  such  agreement 

It  is  also  claimed  that  It  was  tbe  cnstfKu  In 
that  country  or  locality  to  make  surveys  by 
surface  measurement  and  that  tbe  parties 
are  therefore  presumed  to  have  contracted 
with  reference  to  stich  custom. 

It  Is  well  settled  In  this  state  that  a  local 
custom  or  usage  cannot  be  relied  on  where  It 
is  inconsistent  with  tbe  terms  of  the  written 
contract  between  the  parties.  Harris  v.  Gar- 
son,  7  Leigh,  639;  Mastm  v.  Moyers,  2  Rob. 
(Ya.)  613;  Gross  v.  Grlss.  S  Grat  262;  Dels- 
plane  v.  Crenshaw,  16  Grat.  457;  Glass  Ca  v. 
Hiltebeitel,  92  Va.  91,  22  8.  B.  806;  Reese  v. 
Bates  (Va.)  26  S.  E.  865;  Hansbrougb  v.  Neal 
(decided  at  this  term  of  the  conrt)  27  S.  G.  593. 

Neither,  it  would  seem,  can  It  be  relied  on 
when  it  Is  in  conflict  with  the  well-settled 
rules  of  law.  2  Minor.  Inst.  (4th  Ed.)  1061; 
Barnard  v.  Kellogg,  10  Wall.  390;  2  Smith. 
Lead.  Oas.  (7tb  EA.)  pt  1,  p.  915.  and  note, 
where  many  cases  are  cited. 

The  accurate  and  legal  mode  of  surveying 
land  is  by  horizontal  measurement  and,  in 
tbe  absence  of  an  express  agreement  that  It 
was  to  be  surveyed  in  a  different  manner.  It 
would  seem  that  It  must  be  surveyed  by  hori- 
zontal measurement    Section  915  of  the  Code; 

But  if,  in  any  view  of  this  case,  the  appellee 
was  entitled  to  show  that  the  contract  was 
made  with  reference  to  a  local  usage  or  cus- 
tom, it  could  not  avail  him.  because  he  has 
failed  to  prove  that  there  was  an  established 
usage,  general  and  notorious  In  that  locality, 
with  that  degree  ««DffitWV!5ft»5Wl^?* 
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requires  In  ernch  caees.  The  only  witness  who 
testified  upon  that  point  was  the  appellee. 
He  was  asked:  "What  has  been,  and  was 
at  the  time  yon  made  tbla  deed,  the  custom  of 
the  connty  In  reference  to  making  surreys?" 
And  In  reply  said:  "Surface  measurment.  I 
had  heard  of  horizontal  measurement,  or  I 
should  not  have  been  so  particular  about  h&T- 
log  It  mentioned  that  the  land  was  to  be  sur- 
face measurement,  though  the  custom  was 
surface  measurement." 

It  has  been  doubted  in  some  cues  whether 
one  witness  is  sufficient  to  prove  &  local  cus- 
tom or  usage,  but  it  seems  now  to  be  settled 
that  a  Jury  may  be  Justified  In  regarding  tbe 
usage  as  established  by  one  witness  where  It 
appears  that  he  has  full  knowledge  and  long 
ezpertowe  on  the  subject  about  which  he 
speaks,  and  tesdfles  explicitly  to  the  duration 
and  unlTenurllty  ot  the  usage,  and  Is  not  con- 
tradicted. Robinson  t.  U.  S.,  IS  Wall.  363; 
Jonra  r.  Hoey,  328  Mass.  585;  1  Greenl.  Et. 
I  200a,  and  note.  There  Is  nothing  In  the 
record  to  show  that  this  witness,  who  was  an 
iatereeted  party.  Ind  any  sucb  knowledge  or 
experience  on  the  subject  as  would  enable  him 
to  prove  the  cnstom.  Neither  does  be  prove, 
as  the  law  requires,  that  It  was  an  estab- 
lished usage  or  custom,  general  and  notorious 
In  that  locality.   J^anabrongh  r.  Neal,  snpra. 

I  am  of  <vlnlon,  on  the  irtiole  case,  there  is 
no  wror  In  the  decree  ccMmplalned  of  for 
which  it  should  be  reversed,  but  that  the  de- 
cree should  be  amended,  and,  as  amended, 
affirmed. 

KBITB,  abMBt 
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HTTLXi  T.  WATTS. 
(Supreme  Oourt  of  Appeals  of  Ylr^nia.    July  16, 
1897.) 

VbRSOB  AKD  PnBCHASBB--3AIM  PSR  AOSB— DSV- 
'    ICR  IK  tiAKD  —  DaMAOBS  •-  IlfTBHSST  —  EqOITT 

JuBtSDionoN— Bbmbdt  at  Law— Lacbbs  and 
LiHiTATioKS  —  Mistake  —  Plbadino  —  EqoiTr 
Pkacticb— Sdbhis^iok  op  Issdbs  to  Jubt. 

1.  Where  there  Is  a  matnlal  defldeno*  In  the 
smonnt  of  land  mentioned  In  a  deed,  ana  neither 
grantor  nor  grantee  knew  of  it,  a  case  of  mutoal 
mistake  is  made,  against  which  a  court  of  eq- 
uity will,  at  the  instance  of  the  grantee,  give  re- 
lief by  a  decree  for  the  value  of  the  defidency. 

2.  It  is  not  necesaaiT  that  the  bill  allege  Rpe- 
dficai^  that  the  relief  sought  is  founded  od  mia- 
take,  u  it  alleges  facts  which  show  clearly  that 
dtber  a  mutual  mistake  has  been  made  or  a 
fraud  committed. 

8.  The  existence  of  an  adequate  remedy  at 
law  cannot  deprive  courts  of  equity  of  Jurisdiction 
In  matters  that  come  within  the  scope  of  their 
elementary  jurisdiction. 

4.  The  right  of  the  original  purchaser  to  re- 
cover in  equity  the  value  of  a  deficiency  in  the 
land  conveyed  is  not  affected  by  the  lapse  of  five 
years  from  the  waveyanee,  where  the  mistake 
was  not  discovered  until  after  the  land  was  sold 
by  him.  snd  the  suit  was  brought  in  about  one 
Tear  after  an  award  of  arbitrntors  establishing 
his  liability  to  bis  grantee  because -of  the  same 
deficiency. 

5.  .Every  sale  of  real  estate,  where  the  acreage 
Is  referred  to  io  the  deed,  aiid  the  language  of 


the  deed  does  not  plainly  indicate  that  the  satp 
was  intended  to  be  a  sale  in  grosa,  must  be  pre- 
sumed to  be  a  sale  per  acre,  aad  the  presumption 
is  that  the  quantity  influenced  the  pnce. 

6.  Where,  in  an  equity  case,  in  order  to  ascer- 
tain whether  there  was  a  deficiency  in  the  amount 
of  land  conveyed,  it  became  necessary  to  estab- 
Ush  boundary  lines,  and  the  evidence  was  con- 
fiicting  in  regard  thereto.  It  was  ^f^er  for  the 
court  to  call  a  inrj  to  Its  aid. 

7.  A  chancellor  Is  not  bound  by  the  verdict  of 
a  jury  rendered  on  an  Issue  directed  by  him^  and 
there  is  no  error  in  his  modifying  the  verdict  in 
reaching  a  final  conclusion. 

8.  Where  there  Is  a  sum  of  money  due  a  pur- 
chaser of  land  by  reason  of  a  deficit  In  the 
amount  of  the  land,  the  date  of  the  conveyance 
should  be  taken  as  the  time  from  which  interest 
on  said  sum  is  to  be  computed,  and  not  the  date 
of  the  inatitution  of  the  suit  to  recover  because 
of  the  deficiency. 

Appeal  from  circuit  court,  Tazewell  county. 

Bill  by  John  6.  Watts,  administrator  of 
Henry  Harrison,  deceased,  against  Henry  B. 
Hull,  for  the  value  of  the  deficiency  In  land 
conveyed  by  defendant  to  plaintlCTs  Intestate. 
Prom  a  decree  for  plaintiff,  defendant  ap- 
peals. Modified. 

Henry  &  Oraham.  for  ^pdlant  Obi^man 

Jk  Gillespie,  for  appellee. 

HARRISON,  J.  On  the  7th  of  March,  1884, 
appellant  conveyed  to  Hoary  Harrison  a  tract 
of  land  In  Abbs  Vall^,  In  Tazewell  county, 
described  aa  containing  832.30  acres,  at  the 
price  of  $10,000,  and  received  the  purchase 
pioney  therefor.  Harrison  sold  and  conveyed 
this  land  as  832.80  acres  to  J.  H.  Sayen,  and 
died  In  1887,  the  purchase-money  bonds  due 
from  Sayers  passing  Into  the  hands  of  appel- 
lee, as  administrator  of  Harrison.  Sayers, 
after  his  purchase,  had  the  land  surveyed,  and 
ascertained  that  the  tract  only  contained 
773.76  acres,  and  to  the  extent  of  that  deficit 
claimed  an  abatement  of  the  balance  of  pur^ 
chase  money  due  from  him.  Appellee,  the 
administrator  of  Harrison,  agreed  with  Sayers 
to  submit  the  matter  to  arbitration,  and  the 
arbitrators  selected  ascertained  that  Sayers 
was  entitled  to  a  credit  aa  of  the  date  of  his 
purchase  for  $771.76,  by  reason  of  tbe  deficit 
In  tbe  area  of  the  land,  and  a  decree  was  en- 
tered June  6,  1888,  embodying  the  terms  of 
said  award.  Thereupon  the  bill  in  this  case 
was  filed  to  the  first  of  July  rules.  1889,  by 
the  appellee,  John  G.  Watts,  administrator  of 
Henry  Harrison,  deceased,  for  the  purpose  of 
obtaining  a  decree  against  the  appellant,  Hen- 
ry B.  Hall,  for  the  value  of  the  deficiency  In 
the  land  conveyed  by  Hull  to  Harrison  In  tbe 
latter's  lifetime.  After  a  protracted  litiga- 
tion, this  suit  resulted  In  a  final  decree  on 
the  20th  day  of  December,  In  favor  of 

appellee  for  $564.35,  with  interest  thereon 
from  June  2G,  1889,  the  date  of  tbe  institn- 
tion  of  the  suit,  as  the  true  amount  due  on 
account  of  the  deficiency  complained  of. 

The  first  assignment  of  error  Is  that  the  bill 
Is  without  equity,  and  appellee's  remedy  ade- 
quate and  complete  at  law. 

Tbe  Virginia  decisions  fully  sustain,  the  Ju-, 
rtsdictlon  of  a  court  of 
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this,  and  thflretort  tke  demnmr  wu  properly 

overruled. 

In  Bleaelng'B  Adm'ra  t.  Beatt^,  1  Rob.  (Va.) 
287,  It  la  said:  "The  inlnclple  upon  which 
e<iall7  glTM  relief  In  cases  of  deflciency  or 
excess  In  the  estimated  quantity  upon  the  sale 
of  lands  X  understand  to  be  that  of  mistake; 
whether  the  mutual  mistake  of  the  parties, 
or  the  mistake  of  one  of  them  occasioned  by 
the  fraud  or  culpable  nesUgence  of  the  other." 

The  deed  from  Hull  to  Harrison  is  filed  as 
an  exhibit  with  the  bill,  from  which  It  ap- 
pears that  appellant  conveyed  to  his  grantee 
8S2.30  acres  of  land.  The  bill  alleges  that 
an  accurate  surrey,  recently  made,  shows  that 
the  tract  contains  773.76.  This  Is  a  material 
defldoicy,  and  If  the  representation  contain- 
ed In  the  deed  that  there  was  882.30  acres  la 
untrue,  though  made  In  good  faith  by  the 
Tendor,  and  acquiesced  In  by  the  vendee,  and 
the  vendee  has  been  guilty  of  no  laches  In 
discovering  the  error,  a  case  of  mntual  mis- 
take has  been  established,  against  which  a 
court  of  equity  will,  at  the  Instance  of  the 
pnrchasei,  give  rdlef  by  a  decree  for  the 
Taloe  of  the  deficiency.  Boschen  t.  Jnrgens, 
92  Ta.  756,  M  S.  a  390.  It  Is  tme,  as  con- 
tended, that  the  bin  does  not  all^  specific- 
ally that  the  relief  sought  is  founded  upon 
mistake,  but  It  alleges  facts  which  show 
dearly  that  either  a  mutual  mistake  has  been 
made  or  a  fraud  committed,  both  of  which 
are  elementary  groonite  tor  equity  Jnrlsdlc-, 
tlon.  Where  the  facts  aU^red  show  a  mis- 
take, it  adds  nothing  to  the  force  of  the  al- 
legation for  the  pleader  to  set  forth  the  con^ 
elusion  that  flovn  from  those  facts. 

Granting  it  to  be  true,  as  contended,  that 
appellee  had  a  complete  and  adequate  rem- 
edy at  law,  It  is  equally  true  that  the  exist- 
ence of  a  remedy  at  law  cannot  deprive 
courts  of  equity  of  Jurlsdlctttm  in  a  matter 
that  comes  within  the  scope  of  their  elemen- 
tary Jurisdiction. 

The  right  of  ^pellee  to  recover  the  value 
of  the  deficiency  was  not,  as  contended,  bar- 
red by  the  statute  of  limitations,  or  affected 
by  ladies.  It  Is  true,  the  suit  was  not  Insti- 
tuted until  after  the  explratloa  of  five  yean 
from  the  date  of  the  deed,  but  It  clearly  ai^- 
pears  from  the  bill  that  the  mistake  was  not 
discovered  until  after  the  land  was  sold  by 
Ebvrlson  to  Sayers,  and  that  the  suit  was 
brought  In  about  one  year  after  the  award 
of  the  arbitrators  was  recorded  establishing' 
the  llabOity  of  Harrison's  estate  to  his  gran- 
tee. It  is  wdl  settled  that  the  rights  of  par^ 
ties  are  not  affected  by  the  lapse  of  time, 
nor.  generally  by  anything  done  or  omitted, 
so  Jong  as  they,  without  fault  of  their  own, 
remain  in  ignorance  of  their  mistalie.  Crau- 
fnrd  V.  Smith,  »3  Va.  «23,  23  8.  E.  234,  and 
2S  a  B.  6S7. 

This  was  not,  as  contended,  a  sale  In  gross. 
Every  sale  of  real  estate,  where  the  quantity 
Is  referred  to  in  the  contract,  and  where  the 
language  of  the  contract  does  not  plainly  In- 
dicate that  the  sale  waa  intended  to  be  a  sal* 


in  gross,  mast  be  presnmed  to  be  a  nle  per 

acre.  While  Contracts  of  hawd  an  not  fat- 
valid,  courts  of  equity  do  not  regard  thiem 
with  favor.  The  presumption  Is  against  tbem, 
and,  while  such  presumption  may  be  reprfted. 
It  can  only  be  e£fe<^nall7  done  bgr  desr  mud 
cogent  proof.  Bosdien  t.  SmgeaE,  SS 
750.  24  S.  E.  300. 

In  the  case  at  bar  the  deed  ezjsessly  aajs 
that  it  conveys  a  tract  containing  8S2.30  acres, 
and  there  Is  nothing  to  Indicate  that  a  ocm- 
tract  <rf  hasaid  was  Intended;  and  the  pie- 
sumption,  under  these  circumstances.  Is  tliat 
the  quantl^  Influenced  the  price. 

It  is  further  assigned  as  error  that  the  ocnirt 
of  Its  own  motion  directed  an  Issae  oat  of 
chancery'  In  wdw  to  ascertain  wheUier 
there  was  a  d^Iotcy,  It  became  necessary 
to  establish  the  boundary  lines  tiie  tract 
conveyed;  and,  the  evidence  bdng  oonfilctlng 
In  regard  to  the  location  of  the  lines,  it  was 
proper  for  the  court.  In  determining  their  loca- 
tion, to  call  a  Jury  to  its  idd. 

Nor  was  there  any  emr  in  the  coort  mod^ 
fylng  the  verdict  of  the  jury  in  reaching  Its 
final  condueion  in  the  premises.  A  cbancd- 
lor  Is  not  bound  by  the  vardlct  of  a  jisy  Ten- 
dered  In  an  Issue  oat  of  diancery  directed  t^^ 
him.  In  Reed  v.  AxteO,  84  Va.  281.  4  S.  B. 
687,  It  Is  said  **that  a  ven^ct  rendered  npon 
the  trial  of  an  Issoe  out  (A  diancery  stands 
upon  a  very  different  footing  frwn  a  vezdlct 
rendered  npon  sn  issue  devlaavlt  vel  non,  or 
In  an  action  at  common  law;  the  reason  being 
that  In  the  former  case  the  lasoe  Is  a  mere  In- 
ddent  of  the  proceedings.  Intended  to  aatlsfy 
the  consdence  of  the  chancellor,  who  may 
therefore  ai^rove  the  verdict  or  dUr^aid  It 
altogether,  acccH-dlng  to  what.  In  his  judgment, 
the  law  and  the  evidence  in  the  pertlcnlar 
case  may  require.  This  Is  a  familiar  prlnd- 
ple,  repeatedly  recognized  by  this  court" 

The  last  error  assigned  is  that  the  circuit 
court  erred  In  rendering  the  final  decree  ap- 
pealed from. 

It  would  serve  no  good  purpose  to  prolong 
this  opinion  with  a  review  of  the  evidence 
upMi  which  that  decree  was  based.  It  is  anf- 
fldent  to  say  that  after  a  careful  conslderatioa 
of  the  whole  case  I  have  reached  the  cmida- 
slon  that  appellant  has  not  beoi  prejndleed 
by  the  decree  complained  of. 

Under  rule  9  of  this  court  an>dlee  asks  that 
the  decree  appealed  from  be  amended  so  as  to 
make  his  recovery  on  account  of  the  defldt 
9718.20,  Instead  of  9564.35,  as  provided  in  said 
decree,  and  that  the  amount  be  made  to  bear 
Interest  from  March  7,  1884,  the  date  of  the 
deed  from  appellant  to  Harrison,  Instead  oi 
frcHu  June  26, 1889,  the  date  of  the  Instltatlon 
of  this  suit. 

There  Is  no  error  In  the  decree  fixing  the 
amount  due  appellee,  on  accoont  ot  the  de- 
fideney,  at  $564.36,  but  It  vras  error  to  make 
that  sum  bear  Interest  from  June  26,  1889. 
It  should  have  been  decreed  to  bear  Inttfest 
from  the  7th  of  Karch,  1884r4be  datejof  the 
deed  from  avpeO^^.^fi^a^^^  to 
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Hairlaon.  In  Ols  rMipeet  ntd  decne  umt 
be  amended,  and,  tlm  amendad,  it  oamk  be 
afllrmed. 


(»  Ta.  SS) 

HURT  et  el.  BfXUJDB. 
<SaprenM  Ooort  of  Appeals  of  Tlxiliitau    Jnlj  16, 

1897.) 

PAWnaS— NONJOIXDER— VbMDOR   AMD  PURCHABBB 
B-BSClHtON  WOK  FkADD — LaOHBB — COBTS. 

1.  While  the  ajnignor  of  a  (diose  In  action  can- 
not sue  alona  Id  equitj  for  the  benefit  of  Us  as- 
Blgnee,  not  being  the  real  party  in  Interest,  jet 
the  defect  of  parties  Is  cored  if  the  aBsisnee  is 
made  a  party  to  the  erofls  bill,  and  files  his  an- 
swer fliereto. 

2.  A  pnrcbaser  at  land  kwt  hli  ri^t  to  reecind 
for  fraud  where  he  remained  all^t  for  nearly  two 
years  after  discovering  the  facts,  and  In  tiie 
meantime  the  land  had  greatly  depreciated  In 
Tolae,  and  an  innocent  third  peraon  had  acqnirad 
a  vendor's  Hen  note  i^Ten  biy  tbe  pqrduuer  for 
the  land. 

8.  The  mere  fact  that  payment  of  the  orer- 
dne  ptioe  waa  not  demanded  of  the  pnrehaaer  of 
land  will  not  excuse  hudui  on  his  pert  in  de- 
claring his  intention  to  fiarlnfl  the  contract  mi 
the  ground  of  frand. 

4.  A  decree  tta  the  balance  of  Hie  price  having 
been  awarded  to  the  vendor  of  land,  conditional, 
however,  upon  lils  perfecting  his  title  to  the  prop- 
titj,  for  Which  purpose  a  continnance  waa  grant- 
ed, the  costs  ari^ng  suhaeqaent  to  the  continaance 
were  properly  decreed  against  him,  the  sabse- 
qoMt  proceedings  conatsting  of  a  rale  against  the 
veodw  to  show  canae  why  he  bad  not  perfected 
the  title,  and  a  second  contintiance  to  allow  ao 
latent  to  attain  her  majwity  and  grant  release 
deed  to  the  vendor,  and,  laa^,  flnu  proceedlnga 
In  which  the  oiWnal  decree  nv  dw  Tcudor  was 
made  abaolnte. 

Appeal  tnm  ctrcntt  ooort,  Bnsaell  county. 

BlU  b7  W.  T.  Miller,  on  behalf  of  the  Bunk 
of  OiBliun,  andcnee,  acalnst  J.  L.  Hurt  and 
J.  T.  Adams,  to  Mforce  a  nndcw's  Ben  on  rem 
estate.  Oroea  bill  by  laQondents  asking  for 
r^dsBioD  of  the  contract  of  eale.  From  a  de- 
cree In  fttvOT  of  complaliiant,  laqwidentg  aj^ 
peaL  Afflrmed. 

B.  H.  Pnlton  and  J.  H.  Pulton,  for  appel- 
lants. B.  T.  Irvine,  B.  S.  Flnn^,  and  Aldo^ 
•on,  IflBer  A  Bolen,  for  ^peUee. 

CABDWBLL,  J.  On  the  IDth  day  of  Sep- 
tember, IfiOO^  W.  T.  Iffller  aoU  to  J.  L.  Bnrt 
and  Joel  T.  Adams  a  certain  lot  of  land  dep- 
ilated as  "Lot  Na  1,  Uocfc  9,"  In  the  plan  of 
tba  town  of  St  Paid,  Wise  ooontj.  Va.,  at 
tlie  i«lee  of  $1,000.  Ftre  tanodced  dollars  of 
ttut  purchase  twice  vaa  paid  In  caeb;  a  note 
gtvm  tat  tba  balance,  payable  to  MlUw  12 
months  after  its  date,  wlCb  Intmsf;  and  Mil- 
ter conveyed  tbe  lot  to  them  by  deed  wifli 
general  warrant  of  title,  reserving  a  Vendoi's 
lien  ttiereon  to  aecnre  tbe  p^mmt  of  tbe  note. 
Tbe  note  not  haTln^  been  paid,  thoocb  nearly 
m  year  past  due,  and  MlUa'  having  assigned  it 
to  tbe  Bank  of  Graham,  he  Instltnted  this  suit 
in  the  drcnit  court  of  Wise  cotinty  In  Angnst, 
189^  for  tbe  benefit  of  the  Bank  of  Orabam. 
to  collect  tbe  anunmt  due  on  the  note  by  the 
enfDrcemeiit  of  the  Tender's  Uen  reserved  on 
tbe  lot  At  the  second  roles  talnn  In  the  of- 
fice of  the  derk  of  the  court  on  tbe  third  Moo- 


day  iB  Xtfuary,  1898,  the  defendants.  Hurt 
and  Adam^  flled  a  demtirrer  and  Joint  answer 
to  Uie  biU,  and  asked  that  their  answer  be 
trsatod  aa  a  cm  bHI,  and  that  Miller  and  tbe 
bank  be  required  to  answer  under  oath. 

In  their  cross  bill  Hurt  and  Adams  ask  for 
a  itadasloD  of  ttaelr  contnwt  with  MlUer;  that 
their  note  executed  to  Miller  be  decreed  null 
and  ToM,  and  sonoidered  to  tbsm;  and  that 
a  decree  be  made  against  moee  In  tb^r  fiivw 
for  tbe  $600  cash  paymoit  for  the  lot  made  to 
blm,  with  Intvest  thereon  &om  September  18; 
1800,  tiU  paid,  etc;  Tbey  aOege  that  while 
tt  is  tme  they  porcfaased  the  lot  tarn  Miller, 
paid  him  the  cash  paynunf  therefor,  and  exe- 
cuted  tbeir  note  for  tbe  deferred  paymoi^  and 
accqited  from  Miller  the  deed  of  oooveiyance  to 
them,  reserving  a  vmOxtt'a  Uen  w  the  lot  to 
secure  tbe  payment  of  the  note,  they  wore  In- 
dnced  to  rater  into  this  contract  by  his  false 

nqgnanntntlima  mmAa  Wnrm  Mmarnntrmtinn 

Of  the  sale;  that  they,  reapiradents,  wtra  at 
St  Fanl  en  the  19tti  day  of  September,  1880, 
21  miles  distant  from  tbe  records  of  WiBB  coun- 
ty, and  tberefon  rdled  exchuively  upon  the 
nipmwiilalluiia  of  MiUec  oonceming  tbe  title 
to  tbe  lot,  respondent  Hurt  having  known  MD- 
ler  favorably  for  many  years,  and  haiing  flw 
utmost  oonfldoue  In  Ua  honesty  and  integrity, 
which  Gonfldenca  was  wdl  known  by  respond- 
ent Adams;  that  befme  tbe  sale  was  dosed 
req^ondenta  were  assured  by  MlUer  that  the 
title  to  the  lot  waa  perfectly  good  In  aU  re- 
Vects,  which  leapondents,  at  that  time,  did 
not  have  the  least  doubt  was  troe,  and  without 
whicta  assnzaoce  they  would  not  bare  entered 
Into  tbe  contract  fdr  tbe  purchase  of  tbe  lot, 
etc  Beapottdenta  then  allege  that  tbe  title 
to  the  lot  is  not  good,  bnt  Is  Incnmbered  for  a 
som  much  larger  than  their  note  sued  on;  and 
■whea,  if  ever,  tiUs  kunmbrance  would  be  re- 
moved, respoodenta  do  not  know.  Tbey  fur- 
ther allege  that  the  lot  hi  question  Is  a  part 
of  a  tract  contahitng  about  800  acres,  at  St 
PatU  wblcb  fimnsrly  bdonged  to  tbe  tiiUdren 
of  wmiam  Fields;  that  Wmiam  Fields,  their 
gnardlan,  flled  a  bin  in  the  drndt  conrt  of 
Wise  county  against  his  wards  and  otfaas  to 
sen  the  whfde  tract  of  land,  and  a  decree  was 
altered  la  that  suit  appointing  one  J.  O.  Gtant 
a  commLAioner  to  mske  tbe  sale;  that  tba 
commissioner  did,  on  May  28,  1889,  sell  the 
land  as  a  whole  to  one  F.  A.  Stratton  at  tbe 
price  of  $26,000;  that  Gent,  commiaBdoner,  am- 
veyed  the  land  to  Stratton,  reserving  a  Uen 
for  the  deferred  payments,  amoonting  to  about 
$20,000,  which  deed  is  recorded  In  the  CleA's 
oflSce  of  Wlae  county  court;  that  this  Uen  waa 
on  the  tract  at  land  of  which  tbe  lot  pordiased 
by  re6p<mdeit8  was  formerly  a  part  when  tb^ 
made  their  purchase,  notwithstanding  the  rep- 
resentations  made  MlUer  that  the  land  was 
free  from  incumbtances,  and  the  title  other- 
wise good;  and  that  there  was  yet  due  on  this 
lien  held  by  Gent,  cmuiilsskmer,  the  sum  of 
$5,001,  with  Interest  thereon  from  May  28, 
1889. 

To  tbe  cross  UU  Miller  filed  a  very  fuD  wi-^ 
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Bwer  under  oatb,  wblch  Ib  adopted  by  the 
Bank  of  Graham  as  Its  answer,  in  whicb  be 
denies  that  Hart  and  Adams,  or  eltber  of 
tbem,  was  Induced  to  enter  Into  the  parcbaae 
of  the  lot,  to  make  the  cash  payment  therefor, 
or  execute  the  bond  sued  on,  or  to  accept  the 
deed  of  conveyance  for  tbe  lot,  by  any  false 
representations  made  by  him;  that  he  does 
not  remember  that  eltber  Hurt  or  Adams 
asked  him  anything  about  tbe  title  to  tbe  lot, 
and  therefore  cannot  remember  what  assur- 
ances, if  any,  he  made  them  with  reference 
thereto,  but  that  at  the  time  be  thought  tbe 
title  to  tbe  lot  good,  and  still  thought  so;  and 
If  he  was,  in  fact,  asked  about  the  title  by 
Hurt,  he  doubtless  represented  to  him  before 
tbe  sale  that  the  title  was  good,  though  he 
thinks  It  quite  Dkely  tliat  If  he  was  asked 
about  it  at  all  be  told  Hurt  the  exact  status 
of  tbe  title,  etc.  His  (Miller's)  answer  tbea 
sets  out  that  after  the  sale  by  Gent,  commls- 
filoner,  to  Strattou,  and  by  subsequent  con- 
veyances by  Stratton  and  others  to  whom  be 
had  conveyed  certain  Interests  in  the  land, 
one  John  B.  Moon  became  the  purchaser  of 
tbe  whole  tract  of  land,  exc^t  27  lots  reserved 
(among  whicb  is  the  lot  In  question),  at  the 
price  of  $00,5(Xr,  and  proceeded  to  have  It  laid 
off  into  streets,  avenues,  alleys,  parks,  boule- 
vards, and  city  lots,  the  site  of  the  town  of 
St  Paul  being  thereon,  and  had  most  of  tbe 
streets  graded,  at  an  expense  of  not  less  than 
$20,0(X>,  and  was  having  a  public  sale  of  the 
lots  on  the  day  that  respondeut  sold  his  lot 
to  Hurt  and  Adams;  tliat  the  balance  of  tbe 
purchase  mmey  due  to  Gent,  commissioner, 
secured  od  the  whole  trax!t  of  land,  amounted 
to  only  about  f2,500;  that  the  lot  in  ques- 
tion was  one  of  the  first  sold  of  tbe  27  tots 
reserved  In  tbe  deed  to  Moon,  and  therefore 
would  be  one  of  the  very  last  lots  liable  for 
the  balance  due  on  tbe  whole  tract  of  which 
It  was  formerly  a  part.  Bespondent  further 
says  that  In  addition  to  tbe  land  first  liable 
for  the  balance  of  the  purchase  money  due 
to  Gent,  commissioner,  which  was  then  gobig 
to  W.  B.  Fields,  WllUaiD  Fields,  and  tbe  lat- 
ter as  guardian  for  bis  daughter,  Kate  Fields, 
In  equal  shares,  there  are  a  number  of  s(^vent 
persons  liable  for  this  balance  who  would  be 
called  upon  to  pay  It  before  the  lot  in  ques- 
tion could  be  subjected,  and  that,  therefore, 
the  vendor's  lien  on  this  entire  tract  of  land 
securing  the  balance  of  the  purchase  money 
therefOT  remaining  unpaid  "does  not  even 
create  a  fog  or  a  mist  over  tbe  title  to  tbe  lot 
In  question";  and  he  also  exhibits  with  bis  an- 
swer a  release  from  W.  B.  Fields  and  WiUiam 
Fields,  the  adult  parties  interested  In  this 
balance  of  purchase  money,  of  their  interest 
In  this  lot  sold  to  Hurt  and  Adams,  and  also 
a  release  from  William  Fields,  as  guardian  for 
his  daughter,  Eate  Fields,  of  any  claim  that 
his  ward  bad  therein. 

The  cause  having  been  removed  to  the  dr- 
cait  court  of  Russell  county.  It  came  on  to  be 
heard  by  that  court  on  tbe  ISth  day  of  Au- 
eost,  1894,  ap<m  the  bill  of  ctHuplalnt  filed 


by  Millar  for  tbe  benefit  ot  tbe  Bank  of  Ora- 
bam,  the  answer  and  cross  bill  of  tbe  req>oiid- 
«nt8,  Hurt  and  Adams,  the  answer  of  M1U« 
and  the  Bank  of  Graham  to  the-  cross  bill,  the 
depositions  (tf  witnesses  examined  on  belutlf 
of  tbe  complainants  In  the  cross  blU,  the  ex- 
hibits with  tbe  original  and  cross  bUls,  mn 
agreement  by  Gent,  conmilssloner,  then  filed, 
to  release  the  lut  In  question  from  any  claim 
be  had  thereon  for  the  balance  of  the  purchase 
money,  and  an  agreement  between  the  par- 
ties showing  that  the  balance  due  Gent,  com- 
missioner, was  then  only  $1,615.89;  where- 
upon the  court  held  that  no  suflScient  cause 
was  shown  for  rescinding  and  setting  aside 
the  contract  in  the  bill  and  proceedings  men- 
tioned, bnt  that  the  Incumbrance  on  the  lot 
In  question  should  be  removed  before  the 
plalnUff  MlUer,  for  the  benefit  of  the  Bank  of 
Graham,  should  have  a  decree  for  tbe  $500  se- 
cured by  the  vendor's  lien  on  the  lot;  and 
continued  the  cause  to  give  the  plaintiff  fur- 
ther time  to  remove  the  Incumbrance. 

At  a  subsequ^t  term  a  rule  was  awarded 
agidnst  the  plaintiffs  (Minor  and  tbe  bank)  tb 
show  cause  why  they  had  not  removed  the  In- 
cumbrance on  the  tot,  and,  If  the  same  could 
not  be  perfected,  why  tbe  contract  of  sale  to 
Hurt  and  Adams  should  not  be  rescinded.  To 
the  rule  MlUer  answered  at  the  November 
term,  1895,  that  it  bad  been  ont  of  bis  power 
to  have  the  lien  released,  so  far  as  Kate  Fields 
was  concerned,  as  she  was  then  not  21  years 
of  age,  but  would  be  In  the  f<dlowing  month,— 
December,— and  bad  prMnised  to  release  any 
claim  she  bad  on  the  lot  as  soon  as  she  at- 
tained her  ma](Hlt7.  Tbmupon  the  cause  was 
continued  to  the  March  term,  1896,  to  await 
the  release  from  Eate  Fields  upon  her  arrival 
at  the  age  of  21  years.  At  tbe  March  term. 
1896,  the  release  from  Kate  Fields  having 
been  procured  and  filed  in  tbe  cause,  it  was 
decreed  that  tbe  plaintiffs  recover  ot  the  de- 
fendants, Hurt  and  Adams,  tbe  snm  c€  $600, 
with  Interest  thereon  from  September  19, 1890, 
till  paid,  and  tbe  costs  of  this  suit  except  the 
costs  accrued  subsequoit  to  August  15,  1894, 
which  should  be  paid  by  the  pialntlKs;  and 
that,  unless  the  def^idants,  or  one  of  them, 
paid  or  satisfied  the  decree  within  30  days 
from  Its  date^  a  commissioner  i^ppolnted  by  the 
court  for  the  purpose  stwuld  sdl  tbe  tot  In 
the  bill  and  proceedings  mention  dLetc.  Frjm 
this  decree,  as  well  as  the  decrees  entered 
prior  thereto,  tbe  defendants,  Hurt  and  Ad- 
ams, obtained  an  appeal  to  this  court 

It  is  a  well-settled  rule  that  an  assignor  in 
a  chose  In  action,  though  secured  by  a  ven- 
dor's lien  reserved  on  real  estate,  cannot  sue 
in  equity  for  the  benefit  of  his  assignee  to  col- 
lect the  debt.  Tbe  reason  ftMr  the  rule  Is  that 
equity  deals  only  with  the  real  parties  in  in- 
terest, and,  if  they  are  not  before  the  court,  no 
proper  decree  can  be  made  in  tbe  cause.  Penn 
V.  Hearon  (decided  by  this  court  at  its  present 
term)  27  S.  E.  599,  and  authorities  there  cited. 

The  Bank  of  Graham  havli^  been  made  a 
party  to  this  suit,  however,  bg,  the  croaa  blD 
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<rf  fbe  Ewpond^tB,  Hurt  and  Adams,  and  bar- 
ing  filed  its  ajiBw&e  thereto.  It  was  pnqper  tbat 
the  court  below  should  not  sostaln  tlie  demni^ 
ler  to  tli9  bill  ffled  bg'  Miller  for  tlie  benefit  of 
the  ^"fa'  of  Oialuun. 

WlieQker  a  Tendee  of  land.  In  Qie  possesdon 
thweof,  not  ailing  Cbe  Insolrencr  of  bis 
vendor,  undlstnrbed  by  any  suit  began  or 
threatened,  and  who  has  taken  from  his  ren- 
dor  a  deed  of  general  warranty  without  other 
covenants  tlUe,  la  entitled  t»  a  rescission  of 
his  cmitraet  upon  showing  that  hts  vendor 
made  false  r^tresentatlons  to  hliA  concwnlng 
the  title  to  fbe  land  before  the  sale  was  con- 
Biunmated,  we  need  not  eximess  an  i^lnlon, 
for,  In  the  view  we  take  of  tiie  case  here,  tiie 
question  to  be  determined  Is:  Though  It  were 
conceded  that  appellee  Miller  made  misrep- 
resentations to  appellants  conconlng  the  tlfle 
to  the  lot  tbey  purchased  of  him,  have  appet 
lantB  shown  that  they  acted  with  that  prompt- 
ness In  ascertaining  the  falsity  of  fb»  rep* 
reeentatlons,  and  in  makhig  known  to  their 
vendor  the  cause  of  their  complaint  when  dis- 
covered, and  of  their  readiness  to  make  restltn- 
tlon  to  him  of  the  title  to  and  possession  of  the 
lot,  whlidi  the  law  requlies  of  seeing  the 
rescission  of  an  executed  contact  for  the  sale 
of  land? 

Neither  by  their  cross  bill  nor  in  their  depo- 
■Itluia  they  have  given  In  the  cause  do  appel- 
lants state  dearly  when  they  first  ascertained 
that  the  alleged  statements  of  HUler  Mmcern- 
Ing  the  title  to  the  lots  were  false;  nor  do 
they  claim,  dther  in  their  cross  bin  or  d^wel- 
tloDS,  tbat  they  Informed  Mlllw  of  tb^  cause 
of  complaint  prior  to  the  filing  of  their  cross 
bni  in  February,  1893,  more  than  two  years 
after  the  contract  was  made.  True,  Hurt 
says  in  his  deposition  gives  on  August  14, 
1883:  "When  at  Wise  court  house  last  winter, 
I  took  Judge  B.  M.  Fulton  with  me  to  Judge 
W.  T.  Miller,  and  repeated  to  him  the  assur- 
ances given  as  above  ^tated  In  regard  to  the 
title;  and  be  said  to  Judge  Fulton:  'Yes,  it  is 
true,  I  did  tem  Senator  Hmit  [referring  to  de- 
ponoit]  that  the  title  to  said  lot  was  abscrfute- 
ly  perfect,'  and  I  thought  so,"— yet  be  does 
not  Say  tbat  be  even  then,  in.  the  winter  of 
1892-93,  when  his  note  sued  ou  was  more 
tliau  a  year  past  due,  and  this  snit  pending, 
offered  to  restore  to  Miller  possession  of  the 
lot  and  title  th««to.  Appdlants  do  not  al- 
lege what  efforts,  if  any,  they  made  to  ascer- 
tain the  facts  upon  wbich  they  rely  to  have 
a  resclfiBlon  of  their  contract,  but  from  the 
deposition  given  by  appellant  Adams  the  con- 
clusion Is  irresistible  tliat  they  ascertained  but 
a  short  time  aftw  their  purchase  tbat  the  in- 
cumbrance securing  Gent,  commissioner,  a 
Inlance  of  purchase  money  for  the  tract  of 
land  of  which  thrfr  lot  was  formerly  a  part, 
was  in  existence.  He  says:  "About  the  IStb 
of  September,  1890, 1  went  to  St.  Paul,  In  the 
county  of  Wise,  In  the  state  of  Virginia,  with 
a  view  ol  purchasing  some  real  estate  upon 
wbich  to  erect  a  storehouse  for  the  sale  of 
goods.  On  or  about  tbe  19th  of  September^ 
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1880,  Mr.  John  L.  Hurt  (who  for  a  number  of 
years  has  been  a  silent  patner  of  mine  in  the 
mercantile  business  in  Pittsylvania  county, 
Va.)  came  to  St  Paul  at  my  Instance,  and, 
after  cMisultation,  agreed  to  join  me  In  busi- 
ness fben  again."  He  tbea  corroborates 
what  Hart  had  testified  to  as  to  the  represeor 
tathms  made  by  MlUer  that  the  title  to  the  lot 
they  porduued  was  clear,  and  as  to  their 
being  induced  to  porchase  It  upon  those  rep- 
resentetlons,  etc.,  and  adds,  "It  turned  oat 
afterwards  that  sndi  was  not  the  case,  and 
we  could  not  use  the  lot  or  dispose  of  It" 

Now,  when  did  appeUantB  propose  to  erect 
a  stor^ouse  and  begin  business  at  St  PaulT 
Certainly  not  at  stune  iideflnlte  polod  In  the 
future,  but  most  assuredly  with  that  prompt- 
ness necessary  to  keqi  pace  wltli  the  Kvogress 
and  sodden  development  of  St.  Fanl,  which, 
as  the  evidence  shows,  all  then  thought  had  • 
'great  future  as  a  business  coitw.  One  rail- 
road bad  been  completed  to  the  town,  anothtt 
was  under  constmctipn  with  evwy  prosped 
of  completion,  and  costly  business  houses,  res- 
idences, etc.,  wore  going  op  upon  the  loto  Uiat 
had  already  been  sold  off  from  the  tract  of 
land  upon  which  the  town  site  was  located. 
It  may,  therefore,  be  said  that  It  was  the  p«> 
pose  of  i^jpellanto  to  erect  a  storehouse  and 
begin  business  on  the  lot  In  St  Paul  purchased 
of  Miller  S^ember  19,  1890,  at  onc^  and,  If 
it  be  true  that  they  were  deterred  from  doing 
so  by  discovering  the  alleged  cloud  npm  the 
title  to  the  lot  neceesarlly  they  were  apprised 
of  the  alleged  defect  of  title  but  a  short  while 
after  they  made  th^r  purchase,  and  yet  by 
their  own  showing,  they  do  not  apprise  Mlllw 
of  their  cause  of  complaint  till  after  this  salt 
Is  bronght  Under  the  circumstances  disdos- 
ed  In  the  recwd  as  snrroundlng  the  parties  to 
this  contract  It  was  highly  important  to  Mil- 
ler to  have  prompt  notice  of  the  repudiation 
by  appellante  of  the  contract  If  they  so  in- 
tended. Property  at  St  Paul  was  then  on  a 
"boom,"  and  so  continued  f<»-  months  after 
September  19,  1890.  Under  the  conditions 
that  surrounded  the  place  and  the  mania  for 
speculation  In  town  lots,  which  was  then 
widespread  in  the  land,  the  farm,  of  which,  as 
we  have  seen,  the  lot  purchased  by  appellants 
was  a  part  was  resold  In  a  brief  time  at  an 
advance  of  nearly  ^,000,  uclusive  of  the  27 
choice  lots  reserved;  and  those  lots  had  been 
sold,  and  some  resold,  at  fabulous  prices.  It 
therefore  behooved  appdlante  to  promptly  no- 
tify MUIer  of  their  intention  to  repudiate  their 
contract  with  him,  and  not  wait  till  all  chance 
of  bis  reselling  the  lot  for  as  much  as  he  might 
tiave  sold  it  had  they  been  prompt  in  restor 
ing  the  title  and  possession  to  blm  was  gone. 
That  payment  bad  never  been  demanded  of 
appellants  prior  to  this  suit.  If  true,  is  no  an- 
swer to  the  ctiarge  that  they  have  been  guilty 
of  such  laches  in  repudiating  their  contract 
as  takes  away  their  right  to  have  It  rescinded 
It  seems  dear  tram  appellants'  own  showing 
tbat  It  would  be  Impossible  to  put  the  parties 
bad.  in  statu  quo.  as  th^^.^,y^t56^ 
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ana  In  fttnr  of  flie  fket,  abundantly  diovn, 
Out  appdlanta*  appretiuiBltm  ai  to  tbe  Insoffl' 
deney  of  tlielr  tlUe  ia  altogether  shadowy  and 
nnsnbstantlal,  It  wovld  be  nuuUfeatly  nnjnat 
and  IneqnltaUe  to  attempt  It 

In  the  cam  of  Hndwm  t.  Wani^,  98  Va.  SIS, 
SS  6.  B.  6S0,  the  false  r^rOBentationB  or  mn- 
tnal  mistake  aDeged  to  have  been  made  was 
aa  to  the  amount  dna  on  an  Incnmtvanoe  aa> 
somed  by  tin  Toidee  of  tbe  property,  and  that 
althongh  It  was  shown  that  the  lota  purchased 
were  bonnd  by  Uie  Incuntomoe  for  $4,181, 
Instead  of  12,796,  and  ttiat  the  vendee  waited 
only  a  few  montlis  after  dlscorering  the  fraud 
or  mistake  before  matltatlng  his  suit  for  re- 
ad Bslon  (tf  the  otutnict,  this  conrt  h^  that  be 
was  not  entllled  to  a  readsslon;  that  be  had 
not  acted  with  that  promptness  In  dlscorwlnf 
the  fraud  or  mistake,  or  in  repodlatlnf  the 
ccmtnct  aftw  he  made  the  dlseorery,-  that  i 
wo  required  to  ntltle  him  to  a  resdsdon  of' 
his  contract,  be  bavins  delayed  till  the  rents 
of  tbe  vxog&etj  wen  rednced  fmn  972  to  948 
per  month. 

A  party  who  Intoids  to  repudiate  a  coidract 
on  the  gEoond  of  fraud  should  do  so  as  soon 
as  he  discovers  tbe  fraud;  for  If,  after  dls- 
covny  of  the  fraud,  be  treats  the  contract  as 
a  subsisting  contract  or  If,  in  the  IntOTal 
while  he  Is  dellberatbig,  an  tamocmt  third  par- 
ty baa  acquired  an  Interest  In  the  property,  or 
If,  in  consequence  of  hli  dday,  the  position 
even  at  the  wrongdoer  Is  affected,  he  will  be 
desmed  to  have  waived  bis  right  ot  repodla- 
tlon.  And  whenever  a  party  to  a  contract 
has  a  rl^t  to  elect  whetbw  he  will  avoid  It  or 
treat  It  aa  a  subsisting  contract,  his  election 
may  be  manifested  by  acta  as  wdl  as  by 
words,  and,  when  once  made,  la  final,  and  can- 
not be  retracted.  2  Add.  Cont  772;  Kerr, 
VianA  &  M.  806;  Im^vement  Oo.  v.  Brady, 
92  Va.  71.  22  8.  B.  846;  PoweD  v.  Berry,  91 
Va.  668^  22  8.  B.  865;  Morgan  v.  Olendy.  92 
Va.  86,  22  S.  E-.  8B4;  Darling  v.  Gomming'a 
■z^  92  Va.  821,  28  6.  B.  880;  Slotiiower  v. 
Land  Oo.  (decided  at  the  present  term)  27  8. 
B.466. 

We  have  serai  that  appdlants  do  not  even 
dalm  to  have  notified  thefar  vendor  of  13uta 
IntentUm  to  repudiate  the  contract  sued  on 
Ifflor  to  the  institution  of  Oils  suit;  that  the 
only  reason  they  give  fw  not  doing  so  is  that 
no  demand  was  made  upon  than  fbr  payment 
<a  flidr  note;  that  they  hdd  title  to  the  lot 
and  the  possession  tiiereof  for  more  than  two 
years  without  demanding  a  rescission,  al- 
though thej  discovered  the  cause  for  which 
they  ask  a  rescission  long  prior  to  the  filing  ot 
their  answer  and  cross  bill  In  this  snit,  and 
before  the  lot  became  totally  unsalable,  as 
they  say.  They  must,  therefore,  be  consider- 
ed as  having,  by  their  acts  after  discovering 
their  alleged  cause  of  complaint,  made  an  elec- 
tion to  treat  tbe  contract  as  a  subsisting  con- 
tract, which  election  could  not  afterwards  be 
retracted. 

While  In  many  cases  decided  by  this  court, 
among  which  are  Mays  v.  Swope,  8  Orat.  46, 


Toons  T.  Mcdung.  9  Orat  886,  Peen  v.  Bar- 
nett,  12  Orat.  410,  and  Danid  v.  Leltch,  13 
Orat  19S,  time  has  been  allowad  a  vendor  to 
perfect  his  title  or  remove  an  Incumbrance, 
we  are,  under  an  the  ctrcnnislances  at  tbe 
case,  not  dlq^osed  to  disturb  tbe  provision  In 
the  diBcrea  of  the  Hardi  term,  18M.  vequlrliiff 
ai)pelleea  to  pay  the  coats  aoctiiBd  anbaeqiient 
to  August  IB,  1894. 

We  are  of  opinion  that  tbe  daewsa  oai»- 
plalned  of  should  be  'afflrmed. 


OS  Ym.  ITS! 

OCX  V.  OOX. 
^Supreme  Oonit  of  Appeals  of  Vbifaiia.  8cpt 

10.  1897.) 

J aRnDionoa— Plxa  in  ABATSMsat  Dasoi-Tiw 

Trdsts. 

1.  No  objecti(m  to  the  jorisdictkm  can  be  raised 
where  a  Wl  abowi  on  its  face  proper  matter  for 
the  jurisdiction  of  tbe  court,  and  no  plea  in  abate- 
ment has  been  filed,  hi  view  of  Gode,  |  3260. 
providinf  that  no  exceptifon  for  want  of  Jmlsdie- 
tion  ^aQ  be  allowed  nnloH  It  be  taken  fay  plea 
in  abatement. 

2.  Whenever  an  estate  la  pnrdiased  in  tlie 
name  of  one  person,  and  the  considention  b  paid 
by  anotho-,  a  tnist  la  created  bj  operation  of  law 
in  favor  of  tiw  party  paying  the  price. 

8.  When  tlie  relation  of  trustee  and  cestat  one 
trust  is  once  established,  no  subsequent  desnng 
with  the  trost  prooertr  by  tbe  trustee  eaa  alter 
the  relation  of  the  pattlea. 

4.  A  Iwotiier  of  plaintiff  and  defendant  paid  Ike 
price  of  a  land  warrant,  the  cost  of  making  Ike 
entiy,  and  expense  of  surveying,  but  had  tbe  pat- 
ent issue  in  the  name  of  defendant  and  after- 
wards died,  leaving  his  father  his  sole  heir,  nie 
father  conveyed  an  undivided  half  Interest  fai  t&e 
land  to  plaintiff  by  a  deed  redting,  In  effect,  that 
defendant  held  title  to  tbe  hmd  In  trust  for  the 
father,  who  afterwards  died,  leaving  plaiotiiSf  and 
defendant  hla  only  bdrs.  For  20  Tear*  plaintiff 
spent  a  great  amount  of  time  and  labor  In  eon- 
nectlon  mtb  litigation  concerning  the  land,  and  In 
tryinff  to  sell  It,  and  defendant  fnmlsheA  moDcr 
therefor.  Pl&intlft  wrote  letters  to  defenduit, 
r^erring  to  hinueU  as  owning  one-half  Intewt 
in  the  land,  and  defendant  repUed  In  langnage 
expresdve  of  great  benefit  to  both  If  the  land 
was  sold.  Betij  that  defendant  had  hdd  the  land 
aa  trustee  for  the  bi  other  that  bad  paid  tbe  price 
of  the  hmd  wanaat,  thai  for  his  tatiief',  and 
lastly  In  trust  for  ptohrtlff  and  tor  himaelf  ia 
equal  moletks. 

Appeal  from  drcuit  court,  Wythe  county. 

Bin  by  A.  O.  Gox  against  J.  O.  Gox.  ram 
a  decree  for  platntifl,  defiant  vipeala.  Af- 
firmed. 

Blair  &  Blair,  for  ^^elluit  J.  H.  FnKon. 

for  appellee. 

ECABRISOM,  J.  TUs  suit  was  Instituted  hi 
the  chTult  court  ot  Wythe  county  by  A.  O. 
G(KC  to  recover  from  J.  O.  Cox,  a  resident  ot 
Memphis.  Tenn..  who  was  at  the  time  tem- 
pcnaiily  in  Wytiie  connty,  one-half  of  the  pro- 
ceeds of  sale  of  a  certain  tract  of  land  allied 
to  have  been  held  In  trust  by  tiie  defendant 
for  the  benefit  ot  himself  and  tbe  plaintiff, 
and  to  secure  the  same  by  attaching  certain 
debts  due  the  defendant  fitnn  persons  nving 
in  said  county. 

The  defendant  appeared,  demurred  to  and 
answered  the  bUl;  documentary  eyUlence,  and 
Digitizea  by  V^VJOQK- 
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depoBltloiis  of  wltneases  were  Introduced  aa 
both  aides;  and  upon  a  final  hearing  the  cir- 
cuit court  decided  that  the  detaidant  held 
the  land  In  trust  for  the  benefit  of  himself  and 
the  plaintiff,  In  equal  moieties,  and  referred  the 
cue  to  a  commissioner  to  settle  certain  ac- 
counts between  the  parties,  In  order  to  ascer- 
tahi  the  exact  som  doe  the  plalntUt  jtrom  the 
proceeds  of  sale  then  In  the  bands  of  the  de- 
fendant. 

From  this -decree  the  d^endant,  J.  O.  CJox, 
was  allowed  an  appeal  to  this  court 

The  contention  that  the  lower  court  bad  no 
jurlBdict]<m  of  the  cause  Is  not  tenable.  The 
bUl  shows  on  Its  face  proper  matter  foe  the 
jorlsdlcUon  of  the  conn,  and,  where  this  la  the 
case,  section  3260  of  the  Code  provides  that 
no  exception  for  want  ot  jurlBdlction  shall  be 
allowed  unless  It  be  takai  br  plea  In  abate- 
ment. If  there  had  been  any  valid  objection 
to  the  Jurisdiction  In  this  case,  no  plea  in 
abatement  having  been  filed,  it  would  be  now 
too  late  to  raise  the  question. 

It  appears  from  the  allegations  of  the  bill 
and  the  evidence  In  support  thereof  that  in 
the  year  18S6  William  Cox  and  John  W. 
Taylor,  residents  ot  Tazewell  county,  pur- 
chased of  the  executor  of  James  Taylor,  de- 
oeaaed,  land  warrant  Na  26,828,  tor  20,000 
aens,  wUh  the  Intention  of  locating  certain 
lands  In  Tazewell  coon^  which  they  tbought 
wwe  vacant  and  liable  to  mtry.  It  is  alleged 
that  the  lands  which  they  proposed  to  enter 
wwe  claimed  by  a  friend  and  ne^hbor,  and 
tbat,  in  order  to  avtdd  any  Interruption  of  the 
tong-standlng  frisndshlp  that  had  existed  be- 
tvreen  than,  it  was  datermlned  to  have  tbe 
warrant  asadgned  to,  and  tbe  entry  made  In 
tbe  name  of,  a  third  person,  who  would  hold 
tbs  same^  as  vdl  ss  tba  patent.  If  obtained, 
for  their  benefit.  For  this  purpose  the  appel- 
lant, J.  O.  Cox,  a  son  of  William,  then  llv- 
Ing  and  doing  business  as  a  merchant  In 
Wythevine,  Va,,  was  selected. 

By  virtue  of  this  warrant  the  parties  made 
thdr  pn^osed  antzy  In  tbe  nams  of  J.  O.  Cox. 
This  led,  as  was  expected,  to  litigation.  In 
which  those  claiming  adversely  to  Cox  and 
Taylor  were  successful,  and  prevented  the 
emanatkm  of  a  grant. 

After  loss  of  this  suit,  William  Cox  and 
John  W.  Taylor  sold  this  Isnd  warrant,  still 
standing  assigned  to  and  In  the  name  of 
pellant,  to  Montgomery  Cox,  aaotber  8<m  ol 
Wimam.  Wltbont  coaferenoe  wltli  bis  broth- 
er J.  O.  Cos,  and  so  far  as  the  recmd  shows 
without  his  knowledge,  Sfontgomeiv  proceed- 
ed to  McDowell  co3nt7,  then  Virginia,  now 
West  Vlxglnla,  where  In  Jannaiy,  1860,  by  vbv 
tae  of  tills  warrant,  be  located  9,888  acres  of 
land  on  Panther  creek.  In  ttaat  county,  and  ob- 
tained s  patent  therefor  in  the  name  of  7.  O. 
Cox. 

In  1862  Mtntgrnnefy  Oox  died  intestate  and 
onmaxrled,  survived  1^  his  ULQiee,  William 
Cox,  and  his  two  brothers,  J.  O.  and  A.  O.  Cox. 
Tbe  patoit  for  this  land  In  tbe  name  <a  J.  O. 
Otn,  and  the  plats  and  sarvcvs  ttaereo^  were 


found  among  the  papers  of  Montgomery  Oox  b7 
his  admhiistrator,  A.  O.  Cox.  In  X867,  It  be- 
ing discovered  that  tbe  grant  to  this  land  had 
emanated  a  few  days  after  fha  secession  of  the 
state,  and  as  the  boundaries  thereof  lay  in  Mc- 
Dowell county,  W.  Va.,  It  was  deemed  advisa- 
ble, by  the  fath^  and  two  brothers.  In  ord» 
to  prevent  complications  and  perfect  the  title, 
that  J.  O.  Cox  should  take  steps  at  once,  in  his 
own  name,  to  obtain  a  grant  for  the  same 
land  from  the  state  of  West  Vhiginla,  and 
that  he  should  bcdd  the  same  in  trust  for  the 
benefit  of  his  father,  then  the  sole  heir  of  his 
son  Montgomery  Oox,  deceased,  using  the  for- 
mer entry  patent  from  the  state  of  Virginia  in 
his  name  as  the  ground  of  his  right  to  a  grant 
from  the  state  of  West  Vh*glnla.  The  bill  far- 
ther alleges  that  at  this  time  the  fatha  was 
recognized  as  the  equitable  ownec  of  tbe  land, 
and  that  an  nndostandlng  was  then  had  that 
the  fatbor  would  convey  his  eqnltaUe  Inter- 
est, In  equal  moieties,  to  the  two  sons,  reserv- 
ing to  himself  some  Interest  in  the  proceeds  of 
sale  when  made,  and  reserving  to  the  two 
sons  a  lien  for  such  sums  as  each  might  be 
entitied  to  for  time  and  money  spent  in  per- 
fecting the  tltie  and  negotiatli^  a  sale;  that, 
with  this  understanding,  J.  O.  Cox  obtained  a 
grant  from  the  state  of  West  Virginia.  This 
property  Was  subsequently  sold  for  taxes,  in 
consequence  of  which  the  parties  were  involv- 
ed In  a  protracted  and  expensive  litigation.  In 
Which  fliey  finally  triumphed.  Subsequently 
another  suit  was  brought  by  a  creditor  of  the 
Coxes,  seeldng  to  subject  the  land  to  tbe  pay- 
ment ot  debt,  which  Involved  much  litiga- 
tion, and  was  not  finally  settled  until  the  land 
was  sold.  During  all  these  years  the  appellee, 
A.  G.  Ooac,  was  activdy  engaged  In  defending 
ttiese  salts,  and  In  ^orts  to  sdl  the  land, 
having  plats  snd  surv^  made,  travding  to 
and  from  the  land  over  a  wild  and  iHroken 
country  at  great  cost,  labor,  and  loss  of  time 
from  other  employment,  tmtll  1880,  when  bis 
labcHs  reaifited  In  a  sale  at  ^,805.^. 

During  these  ys^n  tbe  appelant  lived  am 
tlnuoosly  In  Memphis,  Tom.,  prosecuting  bin 
private  business,  and  took  no  active  part  In 
the  labors  perftwmed  bj  ttte  appdlee  In  con- 
nection with  land.  It  does  appear,  bow- 
ever,  that  he  paid  the  taxes  on  the  land,  and 
furnished  a  huge  part  of  tbe  money  expoided 
In  defending  suits,  perfecting  tbe  title,  etc. 

After  the  sale  was  made,  and  appellant,  who 
held  tbe  legal  title,  bad  oecnted  a  deed  to  tbe 
purchaser,  and  received  and  collected  the  en- 
tire purchase  nHMiey,  be,  to  Qie  amazement  of 
his  brothor,  denied  bis  rls^t  to  any  share  is 
the  proceeds  of  sale,  and  reused  to  make  any 
setUement  with  htan  on  account  tfaerectf. 

Appdlant  In  his  answer  denies  all  tbe  al- 
legations of  the  bDl  which  seek  to  srt  up  hi  ap- 
pellee any  claim  to  or  ownezsbip  In  the  land  or 
the  proceeds  thereof,  and  av«s  ttiat  be  was  the 
lawful  owner  ot  the  wbtde  tract,  and  had 
home  tbe  burden  of  paying  taxes  and  the 
cost  of  perfecting  and  defending  tbeM^i  that  i 
appdle^  In  all  be  bad  dooBi  ja^aiHi^euM)<£^Q  LC 
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the  land,  waa  merely  acting  aa  agent  under 
iwwers  of  attorney  executed  by  appellant  whJch 
t-eoognlzed  him  as  the  owner;  that  he  bad 
from  time  to  time  paid  appellee  for  his  serr- 
Ices,  and  had  allowed  him  $600  out  of  the  pro- 
ceeds of  sale;  that  the  claim  of  appellee  that 
the  land  was  heli  by  appellant  In  trust,  first 
for  his  father,  and  subsequently  for  himself 
and  appellant,  was  an  "afterthoo^t,**  and  had 
no  foundation  in  fact. 

The  doctrine  of  resulting  trusta  la  too 
settled  to  require  elaboration  or  citation  of  au- 
thority In  Its  ropport 

"Wbenerer  an  estate  is  purchased  in  the 
name  of  one  person,  and  the  omsldnatlon  Is 
paid  tv  another,  a  trust  is  created  by  operation 
of  law  In  favor  of  the  party  paying  the  pur- 
chase nuMUy.  Hie  clear  result  of  all  the  cases, 
without  exception.  Is  that  a  trust  of  a  legal 
estate,  whether  freehold,  leasebcrfd,  or  copy- 
hold, whether  taken  In  the  names  of  the  pur- 
chase and  ottaera  Jointly,  or  in  the  names  of 
others,  without  tiiat  of  the  purchaser,  wheth- 
er in  one  or  serwal,  whether  Jointly  or  boc- 
cesBlTely,  leBnUa  to  the  pawn  who  advanced 
the  purchase  mooey.  This  rule  has  Its  founda- 
tion In  the  natural  presumptkai,  In  the  ab- 
sence of  all  rebutting  circmnstances,  that  he 
who  BiqqpIleB  the  purchase  money  ^Intends  the 
purchase  to  be  for  his  own  l)eneflt,  and  not  for 
another,  and  that  fbe  conveyance  In  the  name 
of  another  Is  a  matter  of  convenience  and  ar- 
rangement between  the  parties  for  collateral 
purposes;  and  this  mle  Is  vindicated  by  the 
experience  ot  manUnd."  Peny,  nnsts  0d 
^d.)  H  125,  m 

Xn  the  11^  at  these  prlndples,  there  Is  no 
dtGBcnlty  In  reaching  Qie  coDclnsbMi  that  ap- 
pdfiuit  hdd  tbls  property  in  trust  for  the  ben- 
efit—First,  of  Us  brother  Montgomay  Cox;  sec- 
ondly,  tot  his  father,  as  the  heir  of  Mtmtgom- 
ezy;  and,  lastly,  for  the  benefit  cd  appdiee  and 
hlmsdf,  In  equal  moieties. 

It  dearly  Kspwn  from  the  evidence  of  D. 
H.  Harmon,  who  In  1860  was  surveyor  of 
McDowell  county,  that  the  entry  at  9,968 
acres  on  Panther  creek,  in  that  county,  was 
made  by  himself  at  the  instance  of  M<nit- 
gomery  Oox,  who  was  present  In  person 
^tb  the  warrant,  accompanied  the  smv 
veyor  In  his  work,  designated  the  lands  to  be 
surveyed,  and  paid  the  anrveyor  for  the 
work  when  It  waa  don^  It  ^n>earlng  from 
other  evidence  that  the  cost  of  the  survey 
alone  waa  $150.  This  entry  was  made  in 
Uie  name  of  appellant  In  order  to  conform  to 
the  assignment  on  the  back  of  tbe  warrant, 
and  tbe  patent  obtained  in  pursuance  there- 
of was  for  the  like  reason  Issued  in  his  name. 

It  Is  to  be  presumed  that  Montgomery  Gox 
did  the  work  incident  to  obtaining  this  pat 
eat,  and  paid  for  the  same,  for  his  own  bene- 
fit, and  not  for  another,  and  that  he  waa 
willing  to  rely  on  tbe  good  faith  of  his  broth- 
er, and  did  not  doubt  that  he  would  readily 
make  such  transfer  and  ccmveyance  in  the 
future  as  might  become  necessary.  It  aat- 
Istactorlly  appears  that  appelant  paid  no  part 


of  the  purchase  price  of  the  warrant,  or  tbe 
cost  of  making  the  entry  or  obtaining  tbe 
patent,  and  that  at  the  time  of  its  porcbase 
he  had  no  interest  whatever  In  the  land  or 
the  Warrant,  and  most  likely  did  not  know 
of  the  existence  of  tither.  In  the  use  of  bis 
name  by  McMitgomery,  a^^llant  became  the 
holder  of  the  naked  1^1  title  for  the  beneflt 
oi  his  brother,  and  in  all  of  his  subsequent 
dealings  with  the  land,  In  perfecting  the  ti- 
tle, defending  suits,  giving  powers  of  attor- 
ney to  appellee  to  sell,  and  finally  exeeatiiig 
and  delivering  a  deed  to  the  purchaser  and 
collecting  the  purchase  money,  his  relation  of 
trustee  to  the  subject  was  never  changed. 
When  the  relatlMi  ot  trustee  and  cestui  que 
trust  Is  once  established,  that  no  snbaeqnent 
dealing  with  tbe  trust  property  by  tbe  tma- 
tee  can  alter  the  relation  between  the  par- 
ties, .or  relieve  the  property  of  its  traat  eliar^ 
acter.  Is  a  rule  too  well  established  to  require 
argument    Murry  v.  Sell.  23  W.  Ta.  47S. 

That  wmiam  Cfo,  tbe  father,  who  died,  a 
very  old  man,  before  the  sale  was  made,  un- 
derstood this  to  be  tbe  true  relation  of  ap- 
pellant to  the  jwoperty,  Is  shown  by  hia  mai- 
emu  act  In  1883,  when  he  executed  and  de- 
livered to  appellee  a  deed  conveying  him  ene- 
half  the  land,  in  which  he  sets  forth  in  imrum 
that  Montgomery  Cox  had  entered  the  laud 
and  obtahwd  a  patent  therefor;  that  tot  en- 
tain  reasons  tbe  patent  was  lasued  la  the 
name  of  aroellant  Instead  of  that  of  his 
brother  Montgomery;  ttiat  Mbotgoinei7  had 
died  Intestate  and  vrlthoat  Issue;  and  that 
the  grantor,  his  father,  had  beerane  his  h^ 
to  said  lands,  and  desired  that  his  two  sons, 
the  appellant  and  appdiee^  ahoold  have  the 
sam^  subject  to  a  provision  tar  himself  out 
of  the  proceeds  ot  sale.  Tbls  deed  was 
pr^tared  with  the  expectation  ^at  ai^dlant, 
the  holder  of  the  le«al  title,  would  unite  with 
Ids  fathar  thweln.  however,  wUhhdd 
his  signature,  for  the  reason,  as  alleged,  that 
be  thought  It  best  not  to  complicate  the  tlUe; 
that  a  sale  and  conveyance  could  be  more 
easily  consummated  if  the  title  ranalned  In 
one  person. 

That  appellee  understood  the  rcflatUn  of 
appellant  to  tbe  property,  as  holder  of  tbe 
legal  title,  to  be  that  of  tmstee^  is  apparent 
from  all  the  tecta  proven  and  the  drcum- 
stances  of  tbe  case.  It  is  IncoucdvaUe  that 
appellee  would  for  more  than  20  years  have 
devoted  the  time,  labor,  and  money  upon 
this  property  he  is  abandantly  shown  to  have 
dme,  upon  any  other  Idea  than  that  he  was 
interested  aa  an  owner,  and  expected  to  afaare 
as  such  In  the  iHfoceeds  of  Oie  sale  he  was  so 
earnestly  endeavixlng  to  make. 

That  appellant  understood  his  true  position 
to  be  that  of  trustee,  vrith  the  expectation  at 
eventually  becoming  the  owner  of  one-half,  is 
abundantly  shown  his  letters  to  appellee 
setting  forth  his  needs,  and  urging  htm  to 
make  a  sale  as  sotm  as  possible. 

It  appears  tliat  at  one  time  arodlee  waa 
dissatisfied  thatDlieizfaady  WrGmttU€cn«i 
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clflw  bis  fatinr  or  brotber  recognidng  bis  m- 
tereat  In  tbe  land,  and  im  Ansnst  22,  1881, 
appellant  mote  blm  from  Memphis  a  lettw 
In  vbich  be  says: 

**I  expected  you  to  manage  the  case  In 
Sam  Graham's  bands  the  best  joa  can. 
Yon  know  eroytblug  abont  It  that  I  do,  and 
nxuch  more.  The  land  stands  In  my  name, 
and  you  can  rery  well  be  a  witness.  When 
we  can  nu^e  a  sale  of  It,  of  course,  I  will  do 
whatever  is  just  and  proper  between  yoa  and 
father,  or  make  socb  dlvlBlon  as  father  thinks 
proper.  I  would  not  now  say  this,  bnt  yoa 
appear  to  be  somewhat  dissatisfied  because 
yon  ham  no  written  pledge  from  me  to  do  so. 
I  don*t  want  to  say  anytUng  to  yon  that 
would  make  yoa  an  Incompetent  witness  la 
the  case," 

This  Is  an  acknowledgment  that  his  posi- 
tion was  that  of  trustee,  and  that  his  father 
had  the  right  to  dictate  what  sboold  be  dona 
with  the  proceeds  of  sale  when  made.  This 
letter  also  furnishes  a  further  reason  for  ap- 
pellant's subseqnent  fallore  to  unite  with  bis 
fatba  in  tbe  deed  to  appellee,  it  appearing 
to  be  bis  view  that  appellee's  competency  as 
a  witness  In  the  pending  suit  would  be  af- 
fected If  he  appeared  of  record  to  be  inter- 
ested. 

On  tiie  6th  «C  Jnn^  19S8»  vnMllanit  wrttea 
to  bla  brotber:  "I  think  we  bad  better  get 
C.  B.  Boyd  to  make  a  report  on  the  minerals, 
Ac,  as  early  as  possible.  Another  thing  that 
would  enhance  the  value  of  tbe  property 
would  be  to  get  the  stirvey  In  a  more  com- 
pact shape  than  It  now  stands,  either  by  pnr> 
chase,  or  getting  the  privilege  of  selling  wltb 
ours  at  some  fixed  price.** 

Again,  in  tbe  same  letter,  In  speaking  of  an 
agent  be  was  negotiating  with,  he  says:  "He 
asked  to  have  a  minimum  price  put  on  the 
property,  and  all  he  could  get  over  that 
amount  he  would  divide;  say  $:s^,000  was  the 
price  I  named,  and  be  coold  get  f50,000,  he 
would  divide  tbe  last  $25,000,  giving  as  $37,- 
600,  and  he  would  get  $12,500  for  conunlsalons. 
This  appears  to  be  tbe  best  shape'  we  could 
pat  It  on  Uie  market" 

Again  be  says:  "I  don't  expect  we  could  get 
O.  B.  Boyd  to  make  the  trip  for  less  than  $100, 
which  I  will  wlllliigly  pay.  *  •  •  We.  of 
course,  will  have  to  get  up  a  map  ot  tbe  coun- 
try from,"  etc 

In  a  letter  written  June  16,  1883,  he  says: 
"I  don't  think  I  onght  to  sign  Sam's  obliga- 
tion. It  Is  binding  ou  us,  but  he  don't  obli- 
gate himself  to  do  anything.  •  *  •  Now,  if 
we  sell,  I  e^>ect  to  pay  a  liberal  price.  I  fed 
that  it  will  be  due  to  Sam  Graham  to  pay  him 
liberally,  Stc,  it  we  should  be  so  fortunate  as 
to  make  a  sale  outside  of  the  combination  he 
has  gone  into.  I  yet  think  we  can  get  my 
price,  $6.00,  If  we  can  sell  at  all." 

On  the  26th  of  June,  1884,  he  writes:  "I  re- 
ceived your  and  father's  tetter  yesterday; 
also,  the  papers  yoa  Indosed.  I  feel  flattered 
with  the  prospect  of  oar  ability  In  the  near 
future  to  realize  a  good  price  for  the  Panther 


Oeek  tract  of  land,  by  ^  aitpnn^  of  two 
lines  of  railroad.  EQioald  they  both  be  finish- 
ed down  tbe  Dry  Fork  and  Tog,  It  would  seem 
that  our  fullest  expectations  will  be  realized, 
and  that  we  m^  yet  be  the  possessors  of 
enough  to  pot  us  beyond  want" 

On  March  16, 1886,  be  writes;  '*We  must  act 
promptly,  or  we  will  be  sold  out  This  tract 
Is  too  valuabla  to  be  lost  now,  for  I  think  the 
time  is  not  far  distant  when  It  wiU  tttlng  $7JS0 
to  $10.00  per  acre,  which  amount  would  place 
all  of  us  on  a  good  footing,  where  we  ooold 
live  In  onnfort  on  tbe  Interest  of  It  *  *  * 
See  If  something  can't  be  done.  If  you  get 
the  ordw  to  ke^  olt  the  sale.  It  will  eventn- 
ally  corner  and  maybe  at  a  time  we  are  no 
more  able  to  bold  It  than  now." 

Then  follows  bla  letter  of  Jane  8,  1885, 
wberdn  he  says:  "It  we  could  get  a  good  price 
for  the  Sandy  land,  we  could  all  live  hi  com- 
fort and  ease,  and  be  able  to  raise  the  children 
and  educate  than  w«iL" 

On  January  23, 1888,  be  writes:  "I  hope  you 
WiU  be  able  to  make  sale  of  the  land  at  $3.00 
per  acre,  which  will  be  satisfactory  even  then, 
If  we  have  to  allow  tbe  S  per  cut  commis- 
sion, 13ila  to  make  prompt  sale;  If  I  fdt 
a,ble  to  tuM  tbe  land.  I  don't  know  of  any- 
thing that  would  probaUx  pay  bettw  to  bold. 
I  want  to  get  some  mooey,  and  also  to  get  rid 
ot  the  annoying  salt  that  baa  worried  as  so 
long.  It  does  appear  that  so  loog  as  we  bold 
that  land  we  are  to  be  annoyed  in  this  way. 
I  could  Invest  what  surplus  there  would  be' 
left  after  settling  with  Taylor,  and  make  prob- 
aUy  a>  much  as  the  advance  In  the  land  might 
be.  I  want  to  sell,  and  any  trade  within  rea- 
acm  you  can  make  wUl  be  confinned  me." 

March  15. 1888.  he  writes:  "Bfy  answer  met 
your  MfXffoval,  and  I  tbtnk  we  ought  to  get 
more  money  for  the  property  than  bis  offer  of 
$2.00.  less  his  commissions.  We  have  waited 
so  long  I  do  hope  we  can  get  enough  to  make 
us  comfortable  without  each  a  strain  as  w* 
have  lived  so  Umg,  and  so  much  annoyance 
and  vexation.  *  *  *  If  we  can  get  $3.00, 
I  say  let  It  go.  I  mmt  the  money,  and  I  sup- 
pose you  do  too.  Father  and  mother  both 
want  some  Just  now." 

On  April  26,  1888,  appellant  again  writes  to 
his  brotber  a  letter  In  which  he  says:  "Should 
you  be  so  fortunate  as  to  make  a  sale,  let  me 
know,  and  I  will  come  out,  If  I  can  be  of  use 
whatever.  If  we  can  sell,  I  can  use  the  mon- 
ey and  make  double  that  I  now  do,  and  also 
put  you  In  the  same  sort  of  position.  •  *  • 
If  I  had  half  what  we  hope  to  get  for  the  land, 
with  my  experience  and  acquaintance  here,  I 
am  satisfied  that  I  could  make  twice  what  I 
now  do.  *  *  *  We  must  sell  this  summer 
sure,  niat  suit  cannot  be  staved  off  much 
longer,  and  I  cannot  raise  enough  to  pay  the 
judgment  that  Is  likely  to  go  against  us.  So 
you  understand  my  situation,  and  hope  you 
will  push  matters.  It  will  put  us  both  on  a 
good  basis,  and  will  make  us  Independent." 

These  letters  written  by  appellant,  froinl 
Memphis  to  bla  brother,^'$l^^i^j>aii^M|^' 
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the  Iflttor  wu  aigaged  In  his  labon  bi  oonoee- 
tl(m  with  this  land*  are  ntterty  at  war  with  his 
I^esent  position  that  the  claim  now  asserted 
asalnst  him  Is  an  afterthought  The  lan- 
snaipe  nsed  Is  susceptible  of  bnt  one  Interpre- 
tation, and  demonstrates  that  np  to  the  time 
ot  the  sale  he  nnderatood  his  position  to  be 
that  of  tnifitee,  and  that  after  the  sale  he  be* 
oame  himself  the  victim  of  the  "afterttunisht^' 
be  ascribes  to  his  biottier. 

jMipdlant  In  his  answer  and  deposition  re- 
lies not  only  upon  the  legal  title,  and  the  acts 
showing  ownership  enrdsed  by  him,  -WbSch 
were  the  necessary  consequence  of  his  haring 
In  htan  the  legal  title,  bnt  also  upon  expres- 
sions nsed  by  appellee  in  certain  letters  to  him, 
which  are  made  part  of  the  recotd. 

These  letters  were  written  by  appellee  chief- 
ly In  answer  to  Oiose  received  from  his  teoth- 
er,  giving  ftn  accorait  of  his  labors,  the  prog- 
ress of  snltB,  the  prospect  of  selling,  ete. 
And  In  speaking  of  the  land  be  fteqnently  uses 
the  expression  "yonr  land,"  which  Is  the  lan- 
guage dtUefiy  relied  on  as  an  admlsskxi  of  ap- 
peUant's  dabn.  The  ondmtandhig  being  that 
aj^eHant  was  to  be  the  owner  of  oneJtalf  the 
land,  It  might  well  be  ctmtended  tuat  the  ex- 
session  "your  land"  had  reference  to  bla  half 
Interest,  and  was  not  Inconsistent  with  the 
Joint  Interest  thttdn  of  appellee.  Howaver 
this  may  be,  the  cxiweasIonB  In  these  letters 
are  of  little  oonseqnence^  In  view  of  the  abnn- 
dant  evidence  fonnd  In  the  record  establishing 
the  troth  of  tl»  case  stated  In  appellee's  bill. 

For  these  reasons  the  decree  appealed  from 
most  be  affirmed. 


(H  Vs.  4T) 

BRISTOL  IRON  ft  BTEBSL  GO.  v.  OAUV 

WBIX  ec  al. 
<8tvtcms  Oonrt  of  Appeals  of  Vf^nla.  July 

22,  1887.) 

Jimiouxi  Balss— AsasKTAixmiHT  ot  Ixeat^ 

BBAKOBI. 

It  Is  premature  and  erroneona  to  decree  a 
sale  of  pn^rty  to  satlafy  incumbrances  thereon 
before  ascertaiolng  the  amounts  and  prioritleB  of 
the  liens  binding  snch  property. 

Appeal  from  hnsttigs  court  of  Radford  city; 
George  E.  Cassell,  Judge. 

Bill  by  Alexander  Thomas  and  others 
against  the  Bristol  Iron  &  Steel  Ck>mpany  to 
enforce  a  Uen.  A  decree  was  made  appoint- 
ing commissioners  to  sell  the  property,  and 
apMi  appeal  was  affirmed  (25  S.  B.  110), 
wbere1^K}n  further  proceedings  were  instltnt- 
ed  below,  and  the  sale  effected.  From  a  de- 
cree confirming  the  sale,  defoidant  and  othen 
appeal.  Reversed. 

BnUltt  &  Kelly,  Fnlkeraon.  Page  &  HuH 
F.  M.  I^eonard,  and  J.  B.  Richmond,  for  ap- 
pellanta.  Rhea  A  Peters,  Watts,  Robertson  % 
Robertson,  and  O.  R.  Vance,  for  s^ielleeB. 

HARRISON,!.  This  appeal  was  taken  by  tb^ 
Bristol  Iron  &  StetA  Company  and  a  number 
of  Its  creditors  from  a  decxee  rendered  on  tbs 


Uth  Hmj  of  January,  1897,  oonflnnlng  a  aals 
of  the  jycop&cty,  real  and  penonal,  of  said 
company,  made  on  the  11th  day  of  December, 
1896,  by  commissioners  theretofore  appointed 
for  the  purpose. 

Sundry  exceptl<Hu  were  taken  to  the  ooo- 
flrmatkm  of  the  sale,  by  the  appeOanta,  which 
are  repeated  In  the  petition  for  appeal,  and 
rdied  on  aa  gnnmda  for  aettlnc  the  decree 
aside. 

It  ai^>ear8  that  a  decree  tor  sale  was  en- 
tered on  ttie  l&th  day  of  December,  1888. 
From  this  decree  an  appeal  was  taken  to  this 
conrt  upon  disputed  queattons  having  no  lehtr 
tlon  to  the  subject  of  this  appeal.  On  tbe  16a 
oC  July,  1806,  this  court  entered  a  decree  af- 
firming the  decree  of  the  conrt  below  (SS  a.  & 
UO);  and  on  the  Uth  day  of  September,  1886; 
the  cause  was  brought  on  to  be  again  beard 
in  tbe  lower  conrt,  and  a  decree  was  entsed 
modifying  the  first  decree  of  sale  In  anne  par- 
tlenlars,  and  dlxecUng  the  same  conmnlaalonen 
to  proceed  with  tbe  sale.  On  flw  S4tli  of  Au- 
gust, 1892,  aU  the  property  of  the  appdlant 
company,  consisting  of  land,  valuable  fnmaee 
plant  rituttted  theremi,  machinery,  etc,  dioaes 
In  action,  sto^  etc,  had  been  idaoed  tn  the 
bands  at  a  recelvw;  and  between  ttm  date 
of  the  first  decree  of  sale,  in  Decembra:,  iSBB, 
and  the  second.  In  September,  1890,  the  court 
had,  upon  notice  to  the  parties,  ordered  re- 
ceiver's certificates  to  be  Issued  for  the  pat- 
pose  of  paying  taxes  and  other  necessary  ex- 
penses in  preserrlng  the  property,  declaring 
in  the  decrees  anthorlahqr  the  same  that  these 
certlfica^  sbonlfl  constitute  a  first  Uen  opon 
all  the  ^operty  of  the  company  In  flie  bai^ 
of  the  receiver.  When  the  decree  for  sale  of 
Septanbor,  U86,  was  rendered,  there  was 
outstanding  between  fifteen  and  twenty  thou- 
sand dollars  (the  exact  amonnt  does  not  ctear- 
ly  appear)  of  these  certificates,  constituting 
liens  upon  the  profierty  to  be  stM,  irtilch  had 
not  been  audited;  nor  was  the  amonnt  as- 
certained. Bar  their  status  aa  Uem  made  to 
appear  by  the  decree  of  sale.  This  unascer- 
tained condition  of  debto  to  be  paid  la  one  ct 
tbe  grounds  urged  for  not  confirming  the  sale. 

There  Is  no  better  settled  rale  of  equity 
practice  hi  this  state  than  that  wtilch  dedares 
ft  to  be  pmnatnre  and  erxoneons  to  decree  a 
sale  ot  land  to  satisfy  Incnmbranoee  thereon 
before  ascertaining  the  liens  binding  tbe  land, 
and  their  amounts  and  priorities. 

This  principle  was  estabUMied  at  an  early 
day  In  the  leading  case  ot  Gcde'a  Adm'r  t.  He- 
Rae,  6  Rand.  M4,  ^ere  It  was  held  that  aodi 
a  decree  was  premature  and  enoneoaa,  be- 
cause a  sale,  without  previously  aaeertalning 
the  liens  and  incumbrances,  and  tbe  order  in 
which  they  are  chargeable,  has  a  tradency  to 
sacrifice. the  property  sold,  by  disconrmglog 
the  creditors  fmn  bidding,  as  tbey  probably 
would  It  their  right  t»  the  sattsfttctkm  of  their 
debts,  etc,  bad  been  previously  ascertained 
This  case  has  been  followed  by  immemis  de- 
dalona  of  this  conrt  to  tbe  ssme  effect.!  ,Many 
of  them  axe  dtedOqiBoMleDVvHMgJfGat 
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816;  Sbnlti  t.  SasAroafl^  88  Orat  067;  and 
Trnst  Oo.  T.  Dennis.  88  Ta.  S04,  2Q  S.  D.  546. 

It  follows  fmn  wbat  has  been  said  that  the 
decree  of  September  14,  1886,  was  premature 
mad  emmeons  in  ordering  the  sale.  The  coor 
dltion  of  the  record  at  that  time  was  well  cal- 
culated to  depress  bidders  and  sacrifice  the 
proporty.  The  conrt  shoold  hare  snatalned 
this  exception  to  the  report  of  sal^  declined 
to  cooflrm  tt,  and  referred  the  case  to  a  com- 
missioner, and  had  ascertained,  settled,  and 
determined  what  debts  were  chargeable  on 
the  lands  and  on  the  personal  pn^terty,  the 
amounts  thereof,  to  wbom  p^able,  and  the  or- 
der Id  which  they  were  payatde,  and  aptm  the 
Incoming  of  that  r^rt,  sstMhetorUy  aettUng 
tbese  matters,  ordered  a  sale^ 

As  the  decree  conflnning  the  sale  has  to  be 
set  aside  for  the  reason  already  glren.  It  Is 
unnecessary  to  consider  the  other  groonds  of 
objection  made  to  Its  confirmation. 

For  these  reasons  the  decree  appealed  fnmi 
moat  be  set  aside,  and  the  eanae  remanded  to 
the  court  below  to  be  further  proceeded  with 
In  acC(K<dancfi  with  the  Tlews  expressed  In  this 
<^Inloa. 

m  Vs.  184) 

MAX   MBADOWS   LAM)    &  tMPROYS- 

IdSNT  00.  T.  BRIDGBS  et  aL 
(Sopnms  Oovrt      Appeals  of  Tlrtfida.  8ept 

le;  1S87.) 

SPSOiriO  FlBTORHANOS— WhBK  FBOPSB. 

Plaintiffs  and  defendant  contracted  to  ex- 
change certain  lands,  foot  for  foot,  bat  defendant, 
by  mistake,  oonTeyed  less  land  than  It  recetved. 
Upcm  discovery  of  the  nuBtake  five  jears  there- 
after, iriaintifEB  sned  for  relief.  Sdd,  that  Bpe- 
cific  performanoe  was  the  proper  remedy,  al- 
thooan  die  valoe  ot  Ac  Bands  had  materially 
changed. 

Appeal  txom  circuit  court,  Wythe  county. 

BUI  by  J.  B.  Bridges  and  others  against  tbe 
Max  Meadows  Land  &  Improrement  Com- 
pany. From  a  decree  for  comi^ainants,  de- 
fendant appeals.  ReTersod. 

BolUng  &  Stanley,  for  appellant  Blair  A 
Blair,  for  ain^ellees. 

BUCHANAN,  J.  The  partl«>  to  tUa  oon- 
troTsrsy,  and  those  they  represent,  midertook 
to  exchange  certahi  lands  In  the  town  at  Max 
Meadows  foot  for  foot  By  mistake,  whoa 
the  deeds  ot  exchange  were  executed,  the  ap- 
pellant company  conveyed  to  the  appellees, 
8,175  aQuaia  feet  of  land  teas  than  It  re- 
cetred.  Although  the  deeds  of  exchange 
were  made  In  the  year  1890;  the  mistake 
fieems  not  to  hare  been  dlscovored  untU  In 
tbe  year  1895.  After  some  efforts  to  settle 
tbe  matter,  the  bill  In  this  case  was  filed, 
and  compensation  for  the  deficiency  In  the 
land,  and  also  for  general  relief,  prayed  for. 

UpoQ  the.  hearing  of  the  cause,  the  court 
was  flC  oplidon  that  the  record  showed  that  a 
Bpeclflc  execution  of  the  contract  of  exchange 
was  Impractlcatde,  "t^  reason  of  streets  hav- 
ing been  laid  off  by  the  d^mdant  and  open- 


ed the  town  of  Ubx  Meadows,  through  the 
lands  ot  both  complalnaitfB  and  defendant 
embraced  In  said  exchai^,  and  by  reason 
of  the  sale,  since  said  exchange,  of  parts  of 
said  land  by  the  defendant  and  for  the  fur- 
ther reasm  that  the  said  lands  hare  beai 
greatly  changed  and  det^edated  in  value 
since  said  exchange  In  September,  1890,"  and 
decreed  that  the  defoidant  company  should 
pay  to  the  complainants  the  sum  of  $793.76, 
with  Its  Interest  as  compensatloi  for  the 
land  It  had  failed  to  convey.  Ifmm  this  de- 
cree this  appeal  was  taken. 

We  do  not  tUnk  that  the  record  shows 
that  a  Bpeclflc  execution  of  the  contract  was 
Impracticable.  There  was  evidence  tending 
to  Show,  at  least,  that  the  defmdant  com- 
pany was  BtUl  In  a  condition  to  carry  out  Its 
contract  of  exchange  as  madSb  Before  de- 
creeing compensation  In  numey,  tbe  court 
ought  to  hare  ascertained,  through  one  of  its 
commissioners,  whether  specific  performance 
was  ptactkiabte,  and.  If  so,  to  have  decreed  it 
with  compensation  to  the  complainants  for 
tbe  nse  of  the  land  from  the  time  it  ought  to 
have  been  conveyed.  If,  howeru',  It  should 
appear  from  such  Inqnliy  that  spedflc  per^ 
formarce  be  Impracticable,  tbe  eonrt  Should 
decree  that  the  defendant  company  pay  to 
the  con^alnants  the  sum  fixed  in  the  decree 
lyipealed  from;  that  behig  the  value  of  the 
land  at  the  time  of  the  exchange. 

Whether  lands  In  that  town  have  depredat- 
ed or  luvredated  In  value  since  the  date  of 
Oie  agreement  to  exchange  can  have  no  vt- 
feet  upon  this  contnyversy.  The  parties  are 
entitled  to  the  bauOt  of  thdr  contract  ac- 
ceding to  the  values  of  the  land  when  made, 
and  ntdther  can  take  advantage  of  changes  In 
values  which  hare  occurred  since  to  lessa 
his  own,  or  luCTease  the  liabilities  of  the 
other. 

The  decree  appealed  from  must  be  rerersed, 
and  the  cause  remanded  to  tbe  circuit  court, 
to  be  proceeded  with  In  accordance  with  this 
o^nlon. 


SOI^INBEROBR  et  bL  t.  HBRR  et  al. 
(Sn^eme  Oonrt  of  A^eals  of  Tlr^nla.  Sept 
16^  1897.) 

EqoiTT  JUBISDIOnOir— ISJUKOTION— Scbjtkot-Mjlt- 
TBR— PaKTIKB. 

1.  A  court  of  eqtdty  will  not  restrain  a  credit- 
or from  enfndng  payment  of  a  debt  fdr  whlc^ 
he  has  obtained  a  decree  until  he  makes  a  writ> 
ten  acknowledgment  to  the  del>tor  of  bis  liability 
in  another  wholly  different  and  separate  trans- 
action. 

2.  A  court  of  eqnity  has  no  Joriadlction  of  a 
resident  of  another  state,  without  his  consent  to 
compel  him  to  acknowledge  the  trust  character 
of  his  holding  of  real  property  in  another  state. 

Appeal  from  drcnlt  C(»art  Frederick  coun- 
ty. 

Bill  by  Barbara  Solenberger  and  another 
against  Daniel  Herr  and  others  for  an  Injunc- 
tion. From  a  decree  rtiamfi^^m  the  bill,  plain- 
tiffs appeal.  Affirmed.  r-*  i 
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John  J.  WUIlamB,  for  appeDaats.  J.  N.  Me- 
Mullan,  U.  ti.  Walton,  and  J.  P.  WUtacre, 

for  appellees. 

RIELY,  J.  The  court  below  dlssolTed  the 
Injunction,  and  dismissed  the  bill  on  the  de- 
murrer, and  the  sole  question  on  the  appeal  Is 
whether  the  bill  states  any  ground  ttx  the 
jurisdiction  of  a  court  of  equity. 

Daniel  Herr  brought  two  suits  In  chancery 
In  the  circuit  court  of  Frederick  county 
against  Barbara  A.  Solenberger  and  her  hus- 
band, who  are  the  comfdalnants  In  the  bill 
filed  In  this  cause,  to  subject  her  equitable 
separate  estate  to  the  payment  of  a  note  and 
bond,  which  she  had  executed  to  Herr  aa  sure- 
ty for  her  husband.  The  suits  were  heard 
together,  and,  her  liability  being  admitted,  the 
court  established  the  debts,  and  proceeded  to 
enforce  their  payment  by  directing  the  sher- 
iff of  the  county  to  rent  out  certain  ot  her 
lands  until  the  debts  were  paid. 

The  sherlfiF  havii^  adrertlsed  the  lands  for 
rent,  she  and  her  hiuband,  who  Is  the  trustee 
of  hw  separate  estate,  filed  ttielr  bill  In  the 
said  court  to  compd  Heir  to  acknowledge  In 
writing  that  he  held  In  trust  for  her  an  Inteiv 
est  In  certain  lands,  whldi  they  charged  he 
held  for  her  onder  a  verbal  trust  and  to  en- 
Join  him  from  enforcing  the  decree  ttx  the 
payment  of  his  debts  until  he  bhould  execute 
to  her  a  written  declaration  of  the  trust. 

The  bill  does  not  charge  that  Hot  has  dis- 
claimed the  alleged  tnist.  but  avers  that,  so 
far  aa  the  complainants  are  Informed,  he  has 
never  denied  or  repudiated  It,  or  hla  obUgar 
tion  arising  out  of  It  The  ground  of  the 
complaint  Is  that  he  has  simply  Ignored  and 
failed  to  answer  letters  written  to  him  for  tlte 
purpose  of  seeming  written  evidence  of  tbe 
trust,  and  also  failed  to  furnish  It,  upon  i^p- 
pllcatlonB  made  to  him  in  perscm,  through 
f rlenda.  Nm  does  the  bill  seek  to  enforce  the 
alleged  trust  On  the  contrary,  tiiere  la  the 
express  averment  that  Its  enforcement  la  not 
now  desired,  the  sole  object  being  to  obtain 
tnm  Herr  an  admission  or  evidence  in  writ- 
ing of  the  ezistence  of  the  troat  for  fntnre 
use,  if  it  abould  become  necessary. 

tt  la  not  pretended  that  the  trust  dalmed 
by  the  complainants  and  the  debts  sought  to 
be  enforced  Xny  Hecr  have  any  connection 
with  one  another,  or  that  an  acknowledgmmt 
him  In  writing  of  the  alleged  tmst  would 
furnish  the  female  comiAainant  with  any  de- 
f«i8e  against  tlie  enforcemoit  of  his  debts 
against  her  separate  estate,  or  would  have 
done  so  originally,  before  they  were  estab- 
lished and  tiieir  payment  was  decreed  by  the 
court 

The  matters  alleged  and  the  object  of  the 
bill  constitute  no  ground  for  the  Jurisdiction 
of  a  court  of  equity.  We  are  quite  certain 
that  no  precedent  can  be  found  tfs  the  propo- 
sition that  a  court  of  equity  will  restrain  a 
creditor  from  enforcing  payment  of  debts  for 
which  he  has  obtained  a  decree,  or  which  the 
debtor  admits  to  oe  Just  and  due,  until  the 


creditor  has  acknowledged  in  writing  ills  lia- 
bility In  another  and  wholly  different  trans- 
action, or  furnished  to  the  debtor  wrltt«i  evi- 
dence of  it;  and  we  are  not  at  all  willing  la 
make  one. 

It  may  also  be  added  to  what  has  been  al- 
ready said  that  Daniel  Herr,  who  was  alire 
when  the  suit  was  Instltoted,  was  a  resident 
of  the  state  of  Pennsylvania,  and  that  the 
subject  of  the  allied  trust  was  real  estate 
situate  In  the  stato  of  West  Ylrghila,  so  that 
the  court  In  which  the  suit  was  brou^t  bad 
no  Jurisdiction  either  of  the  trustee  or  of  the 
subject  of  the  trust,  and  it  could  acqnlre  no 
jurisdiction  of  either,  unless  be  came  t»- 
ward,  and  voltmtarlly  submitted  himself  to 
Its  Jurisdiction,  wtUch  It  could  not  be  expected 
that  he  would  do,  or  be  relied  on  to  su^MXt  the 
Jurisdiction  of  the  court,  even  if  the  bill  had  set 
forth  some  ground  for  the  Jurlsdlctkm  of  equity. 

The  court  In  dissolving  the  Injunction  and 
dismissing  the  bill,  expressly  declared  in  its 
decree  that  Its  action  was  not  to  inejodlce  the 
right  of  the  ctHnplainants  "to  Instttote  any 
other  proper  [voceedlngs  in  a  court  of  com- 
petent ]nriadtetl<m  to  enforce  their  daima,  if 
any,  aet  up  in  the  bm." 

There  Is  no  error  In  tike  decree  appealed 
from,  and  It  must  therefore  be  affirmed. 


BHOWAI/TBR  v.  RDPBl 
(Bnprsme  Court  ot  A^Mals  «f  Vinlida.  Sept 

AmU«— AlIODlTT  in  OOHTBOTXBSV. 

The  amount  Involved  in  an  appeal  from  • 
decree  subjectinir  land  to  the  payment  of  a  debt 
la  the  amount  of  the  debt  irreq^ectlTe  oC  the 
value  of  the  land. 

Appeal  from  circuit  court  Pulaski  county. 

Bill  by  R.  J.  Rupe  against  W.  H.  Showalter 
and  others.  From  decree  for  complainant  de- 
fendant Showalter  appeals.  Dismissed. 

7.  G.  Wyaor,  for  ^paUant  L  H.  Larew, 

for  appidlee. 

OARDWBIili,  J.  TUB  ntt  was  Instltated 
hi  the  ivp^ee,  R.  J.  Rupe,  against  W.  H. 
Showalter  (appelant),  W.  J.  Showalter,  and 
O.  O.  EHmore,  to  subject  certain  real  estate  to 
the  payment  of  a  debt  of  $200,  with  interest 
on  $100,  part  thereof,  from  Septemba-  18, 
1882,  and  on  |100,  the  reddne,  from  Septem- 
ber 18^  1893,— the  bUl  aUeglng  that  the  pi«|>- 
erty  was  conveyed  to  apitellant  by  W.  J. 
Showalter  and  0.  B.  Bhnore  to  hindor,  delay, 
and  defraud  appellee  In  the  coDectlcm  of  this 
debt  due  him  by  W.  J.  Sbowal^,  to  whom 
the  property  really  belonged,  and  upon  which 
appellee  was  entitled  to  a  Uen  for  the  amount 
of  his  debt;  and  the  deoees  ^q;)ealed  firom 
hdd  the  deed  to  be  fraudulent  ss  to  appdlee. 
and  that  appellai^  hdd  the  property  In  trust  for 
the  payment  of  the  $200  and  Interest  due  to 
appellee,  subject  to  a  paramount  Uen  of  CL  E. 
Elmore  for  the  balance  of  purchase  money  diK 
him  for  the  property  fr^^^^^^  and 
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afterwards  paid  hy  the  latter.  To  reUere 
Mmself  of  the  decrees  aK>e&led  from  as  to  ap- 
pellee,  appellant  has  only  to  pay  the  debt  de- 
creed to  appellee;  and  the  amonnt  fnTolved 
In  this  appeal,  ther^ore.  being  less  than  $500, 
this  court  has  no  Jurisdiction,  and  the  appeal 
must  be  dismissed,  as  Iminvyldently  awarded. 
Dnffy  T.  FIggat.  80  Va.  664;  Hawkins  t. 
Oresham,  86  Va.  86.  6  B.  BL  472. 


06  Vs.  lO) 

GROSH  T.  IVANHOE  lAND  ft  lUFROVB- 

BiBNT  00.  et  sL 
(Sivreme  Court  of  Annals  of  '^rglaU.  Sept. 
lA,  18870 

VsiiDOR  AMii  Pdbchabbr— RisonsiOH  — Falsb 

KSPRBSSNTATIOXB— LaCHKB. 

1.  Plaintiff  agreed  with  defendant  to  pnrchaae 
lots  Id  a  town  which  he  bad  never  seen,  at  a 

SricG  many  times  their  real  valne.  He  was  In* 
need  to  make  the  oimtraet  by  adTertlwments 
and  representationH  of  defendant  that  the  town 
was  the  junction  of  three  railroads,  and  hence  a 
great  distribnthig  point;  that  immense  limestone 
jioairies  were  already  being  operated;  that  eight 
iron  mines  were  In  operaticm;  that  an  iron  com- 
pany, nnder  the  presidency  of  a  well-known 
man,  was  organiced  to  do  hosiness  there;  and 
that  a  sine  comiMuiy  had  porch ased  immense 
quantities  of  ores.  As  a  matter  of  tact,  the  town 
was  merely  the  terminas  of  a  lirandi  railroad. 
Very  little  work  was  done  In  limestone  qnar- 
riea,  and  not  more  than  four  iron  mines  were  In 
operation.  The  iron  company  was  a  myth,  and 
the  zinc  company  had  purchased  nothing.  HM, 
that  plaintiff  was  entitled  to  a  rescission. 

2.  A  Tender  of  town  lots  is  not  excused  for  false 
rcpresentatioM  leapectfaig  tbe  existence  of  rail* 
roads  and  industries  ot  the  town  by  the  fact  that 
he  beHered  that  such  advantages  would  eventual- 
ly materialise. 

S.  A  purchaser  of  town  lots  did  not  leam  Oiat 
the  representations  tliat  induced  him  to  make  the 
contract  were  false  nntll  three  years  thereafter, 
when  he  brought  suit  for  resdssion.  In  the 
meantime  the  vendor  had  had  no  opportunity  to 
di^ioee  of  ttie  lots,  and  mue  of  its  creditors 
would  be  prejudiced  resdsston.  BM^  that 
there  was  no  defense  on  the  ground  of  laches. 

Appeal  from  circuit  court,  Wythe  county. 

BUI  by  H.  B.  Orosh  against  the  Ivanboe  Land 
ft  Improvement  Company  and  another.  From 
a  decree  for  defendants,  plaintitT  appeala  Bft> 
Teraed. 

C.  B.  Thomas  and  H.  M.  Henser,  for  appel- 
lant. Walker  ft  Oaldwdl,  flpr  appdleea. 

CAKDWBLI^  J.  This  Is  a  suit  In  equity 
tHvngbt  by  EL  E.  Grosh  against  the  Ivanhoe 
liBDd  ft  Improvement  Company  and  M.  H. 
Caldwell,  trustee,  for  the  resclssloa  of  a  contract 
entered  into  by  the  former  with  the  Ivanhoe 
Land  &  Improv^oit  Company  for  the  pnr- 
diase  of  seven  of  Its  town  lots  in  the  plan  of 
the  town  of  Ivanhoe,  Wythe  comity,  Va. 

Tbe  bill  alleges:  That  the  defendant  com- 
pany issued  Its  prospectus,  and  otherwise  ex* 
toulTdy  advotised  tbe  sale  of  Its  lots,  in  1880, 
and  In  this  made  certain  promises  and  rep- 
resentations, uneqiUTOcally,  as  positive;  exist- 
ing facts,  In  order  to  persuade  and  induce  par- 
ties to  purchase  its  lots  at  exorbitant  prices. 
That  these  promises  and  representations  were 


made  the  authorized  agents  of  the  said  com- 
pany, as  well  as  by  Its  prospectus,  posters, 
pamj^ets,  maps,  newspaper  adverUsemencs, 
etc.;  and  being  Influenced  altogether  by  these 
pnmiises,  rep  regents  tlona,  and  assurances  of 
the  d^eudant  company.  Its  authorized  agents, 
etc.,  tliat  the  advantages,  industries,  and  eu- 
terprlses  claimed  for  the  town  of  Ivanhoe  were 
actually  in  esse,  or  secured  and  in  course  of 
construction,  as  published  and  declared  by  It 
and  them  in  the  bold  language  employed  In  its 
prospectus,  maps,  adrertisemoitB,  etc.  (copies 
of  which  are  made  exhibits  with  tbe  bill),  and 
by  reason  of  the  proud  manner  In  which  the 
defendant  company  published  the  hlgh-sound- 
tng  titles,  the  prominence  and  the  avocatlona 
of  Its  directory  (men  known  to  occupy  high 
social,  business,  and  official  positions),  com- 
idalnant  was  induced  to  buy  seven  of  Its  lots  at 
Its  own  prices  between  July  and  September, 
1880.  That  of  the  gross  price,  (2,200,  agreed 
to  be  paid  for  tbe  seven  lots,  complainant  paid 
f783.32  in  caiA,  and  gave  his  two  notes  In 
equal  amounts  for  the  balance,  payaUe  in  one 
and  two  years  ftom  their  date,  with  interest, 
and  secured  them  by  deed  ot  trust  on  the  lots 
to  M,  M.  Caldwdl,  trustee;  the  defendant  com- 
pany having  conveyed  the  lota  to  complainant 
by  Its  deed  with  gaieral  warranty  of  title. 
That  the  defendant  company  scdd  these  lots  to 
complainant  under  gross  misrepresentatioQa  of 
material  facts,  which  were  made  wltb  that  ex- 
press purpose,  and  tbat  the  same  were  made 
eltho*  willfully,  tntentjonally,  and  fraudulent- 
ly, to  deceive  complainant  and  others  Into  pur- 
chashig  defendant  company's  lots,  or  were 
made  with  such  careless  ignorance  of  ottiers* 
rights,  and  with  such  a  reckless  disregard  of 
the  truth,  as  amonnt  in  law  to  a  knowledge  of 
their  false  and  fraudulent  character,  etc.  Com- 
plainant prays  for  a  res(jiMion  <tf  his  contract, 
a  recovery  of  the  purchase  money  paid,  a  can- 
cellatloii  of  his  notes  and  deed  of  trust,  and  of- 
fers to  reconvey  the  lots  to  the  defendant  com- 
pany. The  defendant  c<»npany  d^utred  to 
and  answered  the  bill,  denyhig  all  fraud  and 
unfair  dealing,  but  admitting  that  It  made  the 
promises,  representations,  etc.,  contained  in  Its 
prospectus,  maps,  advertisements,  etc.,  made 
exhibits  with  the  bm,  and  tbat  the  agent  of 
the  defendant  company  who  sold  the  Iota  to  the 
complainant  had  tbe  advertisement  and  map, 
Exhibits  C  and  J,  filed  with  the  bill,  in  his  pos- 
session at  the  time  tbe  sale  to  complainant  was 
made,  and  was  authorized  to  make  the  rep- 
resentations, etc.,  contained  therein. 

At  tbe  hearing  upon  the  bill  and  eriilblta 
therewith,  the  demurrer  and  answer  thereto, 
and  the  depositions  taken  for  both  complainant 
and  defendant  company,  the  circuit  court  over- 
ruled  tbe  demurrer,  but  dismissed  tbe  bill,  with 
costs  to  the  defendant  OMnpaay.  From  this  de- 
cree tills  appeal  was  obtained. 

The  demurrer  was  properly  overmled,  as 
the  bill  clearly  stated  a  case  entitling  com- 
plainant to  the  relief  he  asks,  If  sustained  by 
the  proof.  ^  , 

For  the  pnrpoaes  of  the[^e9^lf^<@)0§l 
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need  only  to  cooMxc  whetbcr  or  not  13ie 
roeentatlooa,  IndnoemeutB,  etc,  made  by  ttae 
dtfaidant  company,  thnngb  Its  acent,  to  mp- 
pdlant,  contained  in  the  papers,  ffixblbltB  O 
and  J,  witli  tbe  bill,  were  In  t^ct  falae,  were 
material,  were  relied  on  by  him,  and  made 
to  IndDce  him  to  entex  into  the  contnct  be 
aska  to  be  rescinded. 

A  false  representation  of  a  material  fact 
constituting  an  Inducement  to  the  contract, 
on  which  the  party  had  a  r^ht  to  rely,  la  a 
ground  tor  resdssfon  of  the  contract  by  a 
court  of  equity,  although  the  party  making 
the  representation  was  Ignorant  whether  It 
was  true  or  false.  The  real  Inquiry  la  not 
whether  the  party  making  the  rei^esentatlon 
knew  It  to  tw  false,  but  whether  the  other 
party  believed  It  to  be  true,  and  was  misled 
by  It  In  making  the  contract;  and,  whether 
the  misrepresentation  Is  made  innoottitly  oe 
knowingly,  the  effect  la  tbe  same. 

No  man  la  bound  by  a  bargain  Into  which 
he  haa  been  deceived  by  traod  or  mlsrepre* 
sentaUon.  Whenever  a  purchaser  has  been 
Induced  by  a  material  misrepresuitatlon  of 
the  vendor  to  buy,  be  has  the  right  to  re- 
pudiate the  contract,— «  right  correlative 
with  that  <3t  the  voidee  to  disaffirm  the  sale 
when  he  haa  been  defrauded. 

When  the  seller  has  made  a  false  repre- 
sentation, which,  from  Ha  nature,  might  in- 
duce the  buyer  to  enter  Into  the  contract  on 
the  faith  of  It,  It  vrlll  be  Inferred  that  the 
buyer  was  Induced  thereby  to  contract,  and 
it  does  not  rest  with  him  to  ahow  that  he 
in  fact  relied  upm  the  r^rea^itatlon.  In 
order  to  displace  this  Inference,  the  seller 
must  prove  either  that  the  buyer  had  knowl- 
edge of  fftcts  which  showed  the  representa- 
tions to  be  untrue,  or  that  he  exjsessly  stated 
In  terms,  or  showed  by  his  contract,  that  he 
did  not  rely  upon  the  reiHvsentatlon,  but  act- 
ed upon  bis  own  judgment  Hot  la  the  buyer 
deprived  of  bis  right  to  rdief  becaose  he 
had  the  means  of  diacoverlng  ttut  ttae  r^re* 
sentation  was  false. 

There  Is  little  room,  however,  for  contro- 
versy as  to  the  law  at  the  case;  for  It  Is  too 
well  settled  by  the  decisions  of  this  court  In 
the  cases  from  which  the  above  quotations 
are  made,  and  we  need  only  to  refer  to  them: 

ImiH^ement  Go.  v.  Brady,  92  Ta.  71.  22 
S.  B.  845;  Wilson  v.  Carpenter,  91  Ta.  183, 
21  a.  B.  243;  McMoUln's  Adm'r  v.  Sanders, 
79  Ta.  3S6;  Lowe  t.  TnmdH  78  Va.  06,  and 
cases  cited. 

Ei^hiblt  C  is  a  copy  of  an  advertisement  of 
a  .  private  sale  of  the  defendant  company's 
lots  in  the  plan  of  Ivanhoe  on  July  16,  1800, 
at  an  average  price  ot  $275  per  lot,  which  ai>- 
peared  in  che  Richmond  Dispatch,  a  daily 
newspaper  published  In  the  city  'of  Richmond, 
Va.,  first  on  Sunday,  July  6,  1890.  Exhibit 
J  Is  a  map  of  the  town  of  Ivanhoe.  as  mapped 
out.  and  showing  large  reservations  for  man- 
ufacturing and  mining  purposes,  a  large 
{>ark,  extensive  hotel  grounds,  depots,  rail- 
road lines,  furnaces,  numeroos  streets  and 


amuM,  and  a  great  nnmber  <rf  dvelUntf  and 
buatnass  lota;  the  lots  for  dwellinga  baTing 
only  a  front  ot  2S  feet,  with  a  depth  from 
100  to  UO  feet  These  are  admitted  to  have 
been  presented  to  appelant  at  or  before  his 
purchases,  and  the  reiaresentadons  contained 
therein,  by  authority  ot  the  defendant  com- 
pany, made  to  blm  by  Ha  agent  In  ttae  dtr 
of  Rlchmcmdr  where  the  contract  ms  en- 
tered into. 

The  advertisement,  Exhibit  G,  la  headed: 

"Ivpnfaoe,  Wythe  Oo.,  Ta.  At  ttae  Junctten 
of  the  North  Carolina  Ext^islon  and  Cripple 
Oreek  Bxtenrion  of  the  Norfolk  ft  Weateni 
Railroad.  A  Great  Railroad  Junction  In  tbe 
Heart  of  the  Qreateat  Mining  District  of 
Southwest  Virginia,  and  Destined  Soon  to 
Rank  with  tbe  Greatest  Industrial  Centers  of 
tbe  New  South." 

Among  the  many  statementa  made  therein 
are  the  following: 

"ImmoiBe  Umestcme  quarries  already  being 
operated  within  the  town." 

"The  No.  1  furnace  of  the  New  River  BCn- 
eral  Go.  la  already  In  successful  operatl«i, 
while  the  Ivanhoe  Iron  Company,  under  the 
presidency  of  Jordon  li.  Mott  at  the  Mott- 
Haven  Iron  Works,  of  New  Tork,  haa  been 
organised  for  the  puriK>Be  of  erecting  aok* 
other  furnace  of  large  capacity." 

"The  uctenslve  mhies  (eight)  oC  ttae  New 
River  Mineral  Company,  adjohilng  the  town, 
are  already  giving  employment  t»  a  laise 
number  of  men," 

"The  Ivanhoe  Zlne  Oompany,  wHh  a  capi- 
tal of  9000,000.  has  purchased  immense  de~ 
posits  of  valuable  ilnc  ores,  which  they  are 
now  developing,  end  will  soon  erect  aevenl 
large  furnaces." 

"Being  the  only  city  on  this  south  connectlOD 
of  the  N.  &  W.  R.  R.,  Ivanhoe  has  become  the 
great  distributing  pobit  for  the  Immense  ore 
fields  and  agricultural  and  timber  districts  of 
Soutbwest  Vh^hila  and  Western  North  Caro- 
lina." 

"Sttnated  in  the  midst  of  a  great  wotrt'fiow- 
Ing  district,  and  within  a  short  haul  of  tbe 
Southern  cotton  flelds,  no  place  in  Virginia  pos- 
sesses greater  advantages  for  wmdai  and  cot- 
ton mOls."' 

"Through  Its  connections  wtth  the  steamsh^ 
lines,  the  Louisville  and  Nashville,  the  Shenan- 
doah Valley,  and  the  Gape  Fear  and  TadUn 
.  Tall^  Ralhroads,  and  Its  outlet  on  the  Ohio 
river,  ttie  Norfolk  and  Weston  Railroad,  idaces 
Ivanhoe  in  direct  communication  with  an  the 
great  maxfceta  of  the  Nwth,  SonOi.  Bast,  and 
Weet" 

PrtHu  this  advertisement  signed  by  the  presi- 
dent and  secretary  ot  the  defoadant  company, 
it  was  reesonat^  to  be  oonstmed  that  Ivan- 
hoe was  at  tbe  Junction  of  three  railroads,  ac- 
tually in  existence  and  operation,  connecting 
the  Norfolk  &  Western  Railroad  not  only  with 
the  Cripple  Creek  Talley  Railroad,  but  with  the 
Cape  Fear  &  Yadkin  Valley  Raltawd,  which 
passes  through  an  ^tensive  portion  of  N<Hlh 
Carolina.  Including  toe^«^<,^y|«y^ 
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and  haylsc  a  termlmu  on  the  Atlantic  Ocean  at 
Wnmlnfton,  N.  and  connecting  with  otber 
rallioadB  extending  to  tiie  cottw  sectlona  stUl 
further  south,  and  to  Western  North  Caiollnai 
when,  In  point  of  fact,  neltho;  of  these  raUroads 
connected  with  the  Norf  <dk  &  Western  Ball* 
road.  The  CrlDple  Creek  BaUroad  extension, 
spokNH  of,  had  no  existence  in  fact;  and,  when 
Exhibit  0  was  paUlshed,  Ivanhoe  was  the  ter- 
minus of  one  branch  of  the  Norfolk  &  Western 
Sallroad,  with  a  few  miles  only  aonth  of  It  un- 
der ccoiBtnictlon  or  completed. 

Not  onl7  had  the  Nwf  oik  &  Western  Ranroad 
no  connectltm  with  the  Cape  Fear  &  Tadkln 
Vaney  Raihroed  In  North  Carolina,  but  when 
this  statement  was  potdLshed  and  Ediown  ap- 
pellant, as  is  admitted,  the  (^cers  and  direct- 
ors of  the  def  aidant  company,  or  some  of  them, 
at  least,  necessarily  knew  that  It  waa  not  an 
existing  fact,  and  that  the  building  of  the  line 
of  laQroad  necessary  to  make  tills  connection, 
and  across  the  Blue  Ridge  mountains,  SQ  or  40 
miles,  wsa  by  no  means  assured,  or  the  state- 
ment was  made  so  recklessly  and  so  utterly 
In  disregard  of  the  real  facts,  easily  within  the 
reach  of  those  making  or  autiiorlzlug  the  state- 
ment to  be  made,  as  to  amount  to  a  fraud  upon 
persons  thereby  Induced  to  purchase  the  lots  of 
the  defendant  company  at  lTanho& 

The  statement  that  iTanboe,  "being  the  oily 
city  on  this  sonth  connection  of  the  N.  &  W. 
R.  R.,  has  become  the  great  distributing  point 
for  the  Immense  ore  fields  and  agricultural  and 
timber  districts  of  Southwest  Virginia  and 
Weston  North  Carolina,"  la  a  posltlTe  state- 
ment of  an  existing  fact;  not  that  Iranhee 
would  bec<Hne  a  city,  and  the  great  distributing 
point  for  the  Immense  ores,  etc.,  of  Southwest 
Virginia  and  Weetmi  North  Carolina,  but  was 
a  city,  and  the  only  city  upon  this  south  c<mi- 
nectioo,  and  had  become  the  great  distributing 
point,  etc.— a  statement  of  a  fact  at  great  im- 
portance to  pnrchaaera  of  town  lots  at  Iranhoe, 
but  by  no  means  antboclnd  by  Its  sitnatloii 
and  surroundings. 

As  to  the  "inunense  limestone  quarries  al- 
ready being  operated  within  the  town,"  it  Is 
not  pretended  now  that  they  were  independent 
Industries,  as  a  reader  of  Bxbibtt  G  had  every 
reason  to  believe,  but  were  small  affairs,  operat- 
ed mainly  for  quarrying  limestone  tor  use  in 
the  furnace  being  operated  by  the  New  River 
Afineral  Company.  Not  over  9500  worth  of  the 
llmeetme  quarried  was  sold  for  other  purposes, 
and  this  to  a  railroad  contractor  who  qoarrled 
it  hhnself. 

Instead  at  the  New  River  Mineral  Company 
having  at  that  time  eight  extoislve  Iron  mines 
in  (^leratlon,  the  proof  is  that  It  was  operating 
not  ovor  half  that  nmnbo'. 

It  la  also  conclusively  shown  that  the  state- 
ment that  the  "Ivanhoe  Iron  Company,  under 
the  presidency  of  Jordon  L.  Mott,  of  the  Mott- 
Haven  Iron  Works,  of  New  York,  has  been 
organized  for  the  purpose  of  erecting  another 
furnace  oi  latge  capacity,"  had  no  foundation 
In  fact,  as  sut:h  a  company  was  never  f  coined 
or  chartered. 


A  witness,  ICr.  Grare,  wlio  was  In  Om 

tiof  of  the  defendant  company  in  UBO,  teatl- 
fies  that  be  gave  np  his  position  with  tbe  cam- 
pany  becaose  its  managers  mq^ected  lilm  to 
tell  and  to  write  things  he  knew  won  decep- 
tloos,  and  that  Mr.  Mott,  of  New  Toric,  the 
resident  of  the  so-called  Ivanhoe  ^n  Com- 
pany, wrote  to  Mr.  Seeley,  the  secretary  of  the 
defendant  company,  to  change  the  prospectus 
as  to  the  Ivanhoe  Iron  Company  so  that  his 
name  should  not  f^^pear  In  tUs  connection  so 
positively  before  the  pnbllc,  as  he  did  not  un- 
derstand it  to  be  correct,  and  this  statEsnent 
was  afterwards  dnntped  from  the  advertise- 
ment of  a  sale  of  the  defendant  company's 
lots  to  take  place  October  IB,  1S90;  bnt  the 
appellant  had  consunmiated  his  contract,  as  Is 
admitted,  on  or  about  July  20,  1800. 

With  reference  to  the  Ivanhoe  Zinc  Com- 
pany, "with  a  capital  of  $500,000,"  represented 
to  have  "purchased  Immraise  deposits  of  val- 
uable sine  ores,"  etc.,  the  president  of  the  de- 
fendant company,  over  whose  signature  the 
advertisement,  Bxblbit  O,  appeared,  in  his 
deposition  taken  In  this  cause  speaks  of  it  as 
"a  project,"  and  says  "that  the  zinc  company 
had  purchased  no  ivoperty  at  or  near  Iranhoe, 
nelthw  land  or  sine  ores,"  bnt  had  bargained 
.for,  etc.;  "deal  not  consummated."  Yet  the 
defendant  company  represented  to  appellant, 
through  Its  agent  and  advertisements  for^ 
nldied  the  latter  for  nse  in  inducing  persons 
to  buy  the  lots  of  Oie  defendant  company  at 
fabulous  prices,  that  the  "Ivanboe  Iron  Co." 
and  the  "Ivanhoe  Zinc  Co."  woe  hi  exist- 
&use,  the  latter  with  large  capital  and  property 
rights  being  developed  at  or  near  Ivanhoe, 
and  the  former  organized  for  the  purpose  of 
erecting  another  furnace  of  large  capacity, 
whoi  in  tect  the  first  named  was  bat  a  myth, 
wbOe  the  latter.  If  It  ever  had  existence,  even 
In  contemplation,  h&d  not  a  dollar  of  subscrib- 
ed capital,  and  never  purchased  or  owned  a 
foot  of  land  or  a  d^Kwit  of  zinc  core  at  or  near 
Ivanhoe,  If,  Indeed,  -anywhere.  These  r^re- 
sentatlons  were  also  positive  statememts  of 
existing  facts,  not  mere  expresdons  of  opinion; 
were  materiiU,  and  well  calculated  to  mislead, 
not  only  the  plain  mechanic  that  appellant  is 
shown  to  be,  but  many  others  with  far  lietter 
advantages  and  more  extensive  business  knowl- 
edge and  experience  tlian  he,  eq)eclally  when 
made,  as  it  ai^ieared  they  were,  by  the  authori- 
ty of  mm  r^resented  to  lie  of  great  wealth,  of 
high  character,  and  extensive  business  Interest 
and  experience. 

It  has  been  abundantly  shown  that  they  had 
no  foundation  whatever  in  fact,  and  however 
Implicitly  the  officials  of  the  defendant  company 
making  them  or  authorizing  them  to  be  made, 
under  the  Influence  of  the  excitement  at  the 
time,  growing  out  of  the  mania  for  speculation 
then  prevalent,  believed  in  the  future  growth 
and  development  of  Ivanhoe,  and  that  all 
these  advantages  of  railroad  connections, 
mines,  furnaces,  manufactories,  and  other  In- 
dustries, bringing  with  them  a  greatly-increas- 
ed poptilatkm  and  immense  capital,  would  mac 
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telaUae.  and  yrbentry  iTanbo^  a  mere  Tillage 
at  a  Btatlm  on  a  brandi  of  tbe  Norfolk  A 
WeBtam  Railroad,  -would  be  conTcrted  Into  a 
tAty,  a  "great  raUraad  centn,"  etc.,  tbe  effect 
iB  Uie  same  aa  If  the  repieeentaliona  woe 
made  knowing  tbem  to  be  false. 

That  the  apiMllant  waa  Indnced  lay  these 
rQwesentatlona  to  enter  bito  the  contract  he 
now  aska  to  be  resduded  Is  not  onl7  an  lire- 
slstlbk  Inference  to  be  drawn  from  the  char- 
acter  of  the  reiveaeDtatlona,  and  the  manner 
In  which  tbe^  Were  mad^  but  la  shown  by  a 
preponderance  of  evidence.  He  has  never 
been  to  Ivanhoe,  la  a  mechanic,  and  was,  at 
Ua  time  of  his  pnrchaBe  of  theee  lots,  porsn- 
ing  hla  occupation  In  the  dty  ct  Blchmond. 
800  mOes  firom  Iranhoe.  His  statement  Is 
that  he  was  alone  Induced  by  the  repreaenta- 
tlona  made  to  him  by  tiie  defendant  company 
through  Its  agent  firom  whom  he  purchased. 
Without  these  representations,  It  Is  not  to  be 
believed,  from  the  facts  shown,  that  appel- 
lant would  have  made  hfs  purchase  of  tbe 
seven  lots,  of  a  small  fraction  of  an  acre  of 
land  In  each,  at  the  price  of  ova:  fSOO  a  lot, 
when  the  real  value  of  the  land  then  and  ever 
since  was  very  little,  If  any,  greater  than  other 
farming  lands  In  tlie  vicinity  of  Ivanhoe,  and 
they  were  assessed  for  taxation  only  at  about 
$10  each. 

True,  the  bill  In  this  case  was  not  filed  until 
October,  1898;  but,  aside  from  the  fact  that 
the  question  of  laches  or  ratification  Is  not  ra- 
iled on  as  a  defense,  there  is  no  ground  what- 
ever shown  for  a  claim  that  the  defendant 
company  has  been  prejudiced  by  the  delay  of 
appellant  In  repudiating  his  contract,  or  that 
he  has  In  any  way  ratified  bis  contract  after 
having  been  apprised  of  the  fiilslty  of  the  rep- 
resentations which  induced  him  to  enter  Into  It. 
It  appears  that  as  late  as  October,  1891,  ap- 
pellant was  In  correspondence  with  the  defend- 
ant company  about  the  payment  of  his  notes; 
the  president  writing  him  of  the  progress  of 
the  company's  developments,  when  all  devel- 
opments at  Ivanhoe,  practically,  at  least,  had 
been  abandoned  many  months  before,  If  not  as 
early  as  the  fall  of  1890.  There  !s  nothhig  to 
refute  the  statement  of  appellant  that  It  was 
not  until  the  summer  of  1893  when  he  learned 
of  the  real  condition  of  things  at  Ivanhoe, 
'  and  the  true  facts  as  to  the  advantages  claim- 
ed for  It  to  1890,  and  there  Is  no  pretense  that 
he  In  any  way  ratified  his  contract  thereafter. 

Whether  a  party  seeking  a  rescission  of  his 
contract  has  forfeited  his  right  to  It  by  laches 
or  misconduct  depends  upon  tbe  facts  and  cir- 
cumstances of  the  [lartlcular  case.  If  the 
rights  of  creditors  have  Intervened,  or  an  In- 
nocent third  party  has  acquired  an  Interest  In 
the  property,  or  if.  In  consequence  of  his  de- 
lay, the  position  even  of  the  wrongdoer  Is  af- 
fected, a  party  seeing  a  rescission  of  his  con- 
tract on  tbe  ground  of  fraud  will  be  deemed 
to  have  waived  his  right  to  rescind.  Martin 
V.  Land  Co.,  26  S.  E.  591,  M  Va.  — ;  2  Add. 
Oont  T72;  Hurt  v.  Miller  (recently  decided 
by  this  court)  27  8.  B.  831.  But  there  Is  noth- 


ing of  the  aort  In  this  casei  It  la  admitted 
that  the  defendant  company  has  no  creditors 
to  be  affected  by  a  resdsslon  of  the  ccmtraet. 
No  atteo^ft  ts  made  to  show  that  tbe  defiend- 
ant  company  could  have  resold  the  lots  bad 
the  appellant  repudiated  his  ccmtraet  socmer. 
On  the  contrary.  It  ajfpeajM  that  a  resale  of  the 
lots  could  not  have  been  made  after  the  lapee 
of  a  way  short  time,  If  at  any  time,  aoliae- 
qnent  to  appellant'B  pordiase.  The  attend 
ed  sale  of  loto  October  16,  1890,  proved  to  be 
a  ftUluie.  Tbe  tiien  pre^oit  of  the  defend- 
ant company  testifies  that  he  bought  some  of 
the  lots  to  1890,  and  atin  had  them  whoi  Us 
deposition  was  taken.  At  tb»  least  he  does 
not  say  that  he  could  have  at  any  tune  made 
sale  €t  them.  Not  Is  tboe  any  proof  ot  tbe 
resale  of  any  of  the  lots  pundkased  of  tlie  de- 
fendant company.  It  Is  dear,  therefw^  that 
not  even  the  posdtlon  of  the  defendant  com- 
pany has  been  affected  by  the  delay  of  the 
pellant  to  bringing  this  suit,  and  ttiat  ttie  par- 
ties may  be  placed  to  statu  quo. 

It  follows  that  we  are  of  opinion  that  the 
decree  of  the  court  below  Is  erroneous  and 
should  be  reversed,  and  this  court  win  enter 
such  decree  as  the  court  below  should  have 
Altered,  rescinding  the  contract  of  sale  of  the 
seven  lots  to  question  to  appellant;  canceling 
his  unpaid  ptirchase-money  notes  therefor, 
and  the  deed  of  trust  securing  them;  directing 
the  appellant  to  reconvey  the  lots  to  the  ap- 
pellee tbe  Ivanhoe  Land  &  Improvement  Com- 
pany; and  decreeing  that  the  latter  pay  to  the 
former  the  sum  of  $733.32,  with  toterest  there- 
on from  the  29th  day  of  July,  tm,  tOl  paid, 
and  the  costs  of  this  suit. 


(«  W.  Ts.  5S6> 

MeDONALD  v.  GUTHRIB,  Judge,  et  aL 
(Supreme  Goort  of  Aweals  ot  West  Ylrglida 

Sept  IS,  1897.) 
Conrmmoir  Az.  Law — Codwtt  OrvtosRS — Rbhot^ 

AI/— FKOBIBITIOir. 

1.  Chapter  48,  Adi  1807,  allowing  prpeeed- 
Inga  for  removal  of  commisBio&era  of  the  coontf 
court  by  proceedings  in  the  drcnlt  court,  is  con- 
stitutional. 

2.  Does  prohibition  Ue  merely  because  the  ju- 
riadiction  of  the  lower  court  depends  on  the 
question  whether  a  statute  givins  it  jurisdiction 
Is  constitutional?  Per  Brannon,  J.,  ft  does  not 
lie. 

(ByUabus  by  the  Oourt) 

Petition  by  3.  S.  McDonald  against  F.  A 
Guthrie,  judge,  and  oth^  for  a  writ  of  pro- 
hibition. Denied. 

Chilton,  McCorkle  &  Chilton  and  3.  G.  Bm> 
det^,  for  petitioner.  Floumoy,  Price  &  Smith, 
Molloban  &  UcCUntlc  and  Brown,  Jackson  & 
Knight;  tor  respondoita. 

BBANNON,  J.  McDonald  being  a  commis- 
sioner of  tbe  county  court  of  Kanawha  coun- 
ty, a  proceeding  was  Instituted  In  tbe  circuit 
court  of  that  county  by  a  number  of  Its  citi- 
zens to  remove  him  from  office,  and  he  asked 
of  this  court  a  writ  of  prohibition  to  restrain 
that  court  from  going  on  wU^  the  case.  The 
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theory  on  which  his  case  bece  is  pat  la  that 
chapter  48,  Acts  1897,  allowtng  a  proceeding 
In  the  drcnlt  court  for  his  removal.  Is  no  law, 
Decause  repusnant  to  section  4,  art  9,  trf  the 
Btxte  constitution,  which  la  as  follows:  "Tbe 
ivesldents  of  the  county  courts,  the  justices 
of  the  peace,  sheriffs,  prosecuting  attorneys, 
clerks  of  the  circuit  and  county  courts,  and 
all  other  coun^  officers,  shall  be  subject  to 
indictment  for  malfeasance,  misfeasance,  or 
aeglect  of  cffldal  doty,  and  upon  conrlctlon 
therectf  their  offices  shall  become  vacant" 
McDonald's  counsel  would  maintain  that  he 
must  first  be  Indicted  for  the  wrongs  Imputed 
to  him,  and  for  which  his  removal  is  sought 
by  mere  petition  In  the  circuit  court,  and  not 
until  conviction  can  he  be  removed.  If  this 
la  so.  what  office  does  section  6,  art.  4,  of  the 
constitution  perfmrm?  It  provides  that  "all 
officers  elected  or  appointed  under  this  consti- 
tution may,  unless  in  cases  herein  otherwise 
provided  for,  be  removed  from  office  for  offi- 
cial misconduct.  Incompetence,  n^lect  ckC  du- 
ty, or  gross  Immorality,  In  such  manner  as 
may  be  prescribed  by  general  Jaws."  It  Is 
very  broad,— "all  officers  elected  or  appointed 
under  this  constltutlou."  But  counsel  say 
there  Is  a  limitation  of  Its  scope  In  the  words, 
"unless  In  cases  herein  otherwise  provided 
for,"  and  they  further  say  that  section  4,  art 
D,  does  otherwise  provide  as  to  county  officers 
In  saying  they  are  subject  to  indictment,  and. 
If  convicted,  their  office  shall  be  vacant.  If 
this  were  so,  then  section  6,  art.  4,  has  no  ap- 
plication to  any  county  officer  at  all,  because 
section  4.  art  9,  covers  all  county  officers,  and 
plainly  makes  mere  conviction  Ipso  facto  op- 
erate a  removal,  without  any  other  proceed- 
ing, and  hence  there  is  no  call  as  to  them  for 
the  proceeding  for  removal  under  the  legisla- 
tion authorized  by  section  6,  art.  4.  It  would 
have  no  reference  to  any  county  officer,  though 
its  broad  language  applies  It  to  "all  <^cer8 
elected  or  appointed  under  the  constitutloo." 
I  have  no  doubt  that  If,  upon  Indictment  fw 
the  offenses  specified  In  section  4,  art  9,  the 
party  be  convicted,  tbe  judgment  would  itself 
work  bis  removal  from  office,  without  any 
other  process  to  reinvestigate  the  facts;  for, 
those  facts  having  been  once  proven  before  a 
jury  beyond  reasonable  doubt— the  highest 
test  which  the  accused  could  demand,— why 
reinvestigate  In  another  proceeding?  If  the 
party  happens  to  be  so  convicted,  that  alone 
devests  him  of  office  as  an  unfit  incumbent 
He  may  refuse  to  yield,  and  proceedings  for 
actual  amoUon  become  necessary;  but  tbait 
would  be  a  proceeding  by  mandamus  or  quo 
warranto,  wherein  the  record  of  convictlou 
would  be  the  only  evidence  required  to  dis- 
possess blm  of  actual  possession,  and  It  would 
not  be  a  proceeding  to  Investigate  the  original 
charge.  The  words  "become  vacant"  show 
this.  But  indictment  for  the  offenses  specified 
Is  not  the  only  mode  of  removal.  There  may 
be  no  indictment  and  yet  the  party  may  be 
guilty  of  those  offenses;  and  there  ought  to  be 
flome  proceaB  accessible  to  the  couDty  court  or 


dUzen  having  for  Its  direct  object  such  re- 
moval, and  section  6,  art  4,  says  that  it  shall 
be  as  provided  by  general  law,  and  such  Is 
the  act  of  1887.  If  the  construction  that,  be- 
fore removal,  a  county  (^cer  must  be  Indicted 
and  ctmvlcted,  be  correct,  what  would  be  done 
with  one  guU^  of  gross  Immorality?  Section 
4,  art  9,  contemplates  indictment  only  for 
malfeasance,  misfeasance,  or  neglect  of  offi- 
cial duty,  and  gross  Immorality  would  not  be 
Included  in  those  terma,  and  there  could  be  no 
removal  for  it,  though  section  6,  art  4,  aays  It 
la  a  ground  of  removal  Under  the  construc- 
tion contended  for  there  would  be  no  use  for 
section  6,  art  4,  except  as  to  constablea  and 
road  surveyors.  Then,  what  do  the  words, 
"unless  In  cases  herein  otherwise  provided 
for,"  in  section  6,  art  4,  mean?  I  answer 
they  do  not  at  all  refer  to  section  6,  art  9,  ex- 
cept as  to  persons  convicted,  but  to  other  pro- 
visions of  the  c<»istltution,  providing  other 
and  specific  processes  of  removaL  For  In- 
stance, the  provision  in  section  17,  art  8,  that 
judges  may  be  removed  when,  from  age,  dis- 
ease, mental  or  bodily  li^nnlty,  or  Intem- 
perance, Incapable  of  discharging  their  duties, 
is  an  exception.  Section  9,  art  4,  is  an  excep- 
tion, as  It  provides  tor  impeachment  and  re- 
moval of  state  officers  by  impeachment  by  the 
house  of  delegates  and  trial  by  the  aaiat& 
This  is  the  only  mode  for  their  removal.  This 
would  include  all  Judges,  as  they  are  state 
officers,  though  they  may  be  removed  toe 
causes  not  mentioned  In  section  9,  art  4,  but 
mentl(med  In  section  17,  art  8,  by  the  legisla^ 
tnre.  These  are  special  provisions  as  to  the 
cause  and  process  of  removal  of  partictilar  of- 
ficers, rraiderlng  prudent  the  said  exception  to 
the  vrlde  language  of  section  6,  art  4.  So  the 
case  of  conviction  of  malfeasance,  mlafea- 
aance,  or  neglect  of  duty  under  section  6,  art 
9,  would  be  an  exception,  because  It  Itself 
declares  tbe  removal,  dispensing  with  any 
st^s  to  remove  under  legislation  contemplat- 
ed by  section  6,  art  4.  It  was  not  designed 
to  declare  as  an  exception  that  all  officers  must 
be  Indicted  and  convicted  to  rfCect  their  re- 
moval. It  would  be  a  strange  thing  that  the 
constitution  would  give  tlie  legislature  power 
to  provide  a  process  or  mode  of  removal  for 
all  officers  under  it  for  certain  causes,  and 
turn  right  around,  and  Itself  provide  that  pro- 
cess by  indictment,  rendering  the  power  given 
tbe  l^Islature  augatory.  It  would  render  sec- 
tion 6,  art  4,  practically  useless.  We  must 
'  read  both  sections  together,  and  give  each  an 
office,  and  not  let  one  devour  the  other.  Sec- 
tion 6,  art.  4,  means  that,  except  in  Instances 
otherwise  provided  for,  all  officers,  no  matter 
as  to  grade  or  character,  may  be  removed,  for 
causes  It  mentions,  in  such  mode  as  tbe  legis- 
lature Shan  provide  goieral  law.  SectlMi  4, 
art.  9,  has  for  its  object  to  declare  that  all 
county  officers  shall  be  Indictable  for  mal- 
feasance, misfeasance,  or  neglect  of  official 
duty,  and  enjoins  upon  the  legislature  to  so 
provide,  and  fix  the  punishment.  That  Is  Its 
main  purpose,  as  llie  subject  of  removal  ts 

Digitized  by  Google 


840 


ST  BOUTHBASTEBN  BflPOBTBB. 


(s.a 


elwirtun  prorlded  far.  But  It  adds  itself. 
In  can  (tf  coaTictlon,  the  additional  p«ul^  of 
loM  office  aa  a  legal  conseqaaice  of  judff- 
ment  of  cniltr  on  the  Indictment  Section  0, 
art  4k  carefoUy  prorldes  for  an  indictment  ct 
state  offlceis.  Bach  section  answm  s  wao- 
orate  porpoee.  The  Intent  that  county  offi- 
cers shall  be  ranoTod  as  the  I^rlsUtnre  may 
provide  is  stm  further  manifested  by  sections 
26,  27,  art  8,  saying  tiiat  cleAs  of  comity 
courts  and  Justices  shall  be  ranoved  as  shall 
be  prescribed  by  law,  In  harmony  with  section 
6,  ait.  4.  It  cannot  be  claimed,  In  Tlew  of 
this  qveclal  provision  as  to  them,  that  they 
must  be  Indicted.  Why  not  they  as  weO  as 
other  office? 

The  case  raises  the  question  whether  prc^bl- 
tlon  Ilea.  I  think  It  does  not  Writ  of  error 
would  lie  to  final  Judgment  It  makes  no  dif- 
ference that  the  Jurisdiction  of  the  drcnlt  court 
rests  on  whether  the  act  1b  constitutional,  for 
that  court  has  to  pass  on  the  consUtntlonallty 
of  the  act  because  It  InTolves  Its  own  Juris- 
diction, Just  as  It  has  to  pass  on  any  oth^ 
law  questlMi  In  the  case.  County  Oourt  t. 
Boreman,  84  W.  Va.  862,  12  S.  B.  490.  I 
speak  on  this  point  for  myself  only,  other 
membm  of  the  court  thinking  It  unnecessary 
to  decide  the  question.  The  court  regarding 
said  act  of  1807  as  constltutiohal,  refuses  the 
writ  of  pnAIbltton.  Section  8,  art  4,  has  an- 
other office.  The  constHutlou  elsewhere  pro- 
vides for  removal  of  all  officers  named  by  it; 
but  tills  provides  as  to  t^ceia  not  named  by 
it  but  created  by  law,  giving  the  legislature 
power  to  regulate  their  mnoval;  thus  cover- 
ing, all  the  sections  taken  togethw,  the  whole 
subject  of  r«nffnL 


90  a  c.  SIT) 

GBRMANIA  BAY.  BANK  v.  TOWN  OF 
DABLINGTON. 

(Snpnnw  Oonrt  of  Soath  OsroUna.    Sept  18, 
1887.) 

Constitutional  Law — Btatdtss— Oombtbdctioit — 
.  Municipal  Cokporations— TAZATioy— Exbhf- 

TIOHS— ASSBSSHBSTS —  RAILROAD    AlD  BOKDfr— 

Salbb  at  Par— Communis  Error. 

1.  Act  1884,  I  20  (IS  St.  at  Large,  p.  92S), 
as  amended  by  Act  1868  ^  St  at  lArge.  p. 
503),  giving  the  town  of  Darlington  power  to 
issue  bonds  In  aid  of  railroads  "to  any  amount/' 
is  not  void  for  rningnancy  to  Const  art  9,  §  17. 
providing  that  the  bonded  debt  of  a  municipal 
coiporatlon  shall  not  exceed  8  per  oesit.  of  its 
assessed  valuation,  as  conflict  can  be  avoided  by 
reading  the  constltntlonai  limitation  Into  the  act 
as  a  qnalifieation  of  the  power  conferred. 

2.  Const  art  0,  1  17,  limiting  the  amount  of 
bonds  issnable  tsj  a  city  to  8  per  cent,  of  the 
assessed  value  of  all  the  taxable  property  therein, 
refers  to  the  assessment  next  preceding  the  issue 
of  the  bonds,  and  not  to  any  snbseqaent  assess- 
ment. 

3.  Act  1884  (18  St  at  Large,  ^  823),  In  so  far 
as  it  authorizes  the  town  of  Darlington  to  maice 
assessments  for  taxation,  is  r^ngnant  to  Const 
art.  8,  %  1,  noviding  that  the  general  assembly 
**diall  provide  by  law  for  a  uniform  and  eqofu 
rate  of  aasessmoit"  and  article  2,  f  88,  provid- 
ing Oat  all  taxes  sfaaU  be  laid  opon  thsWctoal" 


valne  of  property,  as  woiA  sroTlsIocis  pcualL  sf 
bat  the  one  assessment  whim  the  law  reqoirei 
to  be  made  by  state  offlcers.   Per  Mclver,  0.  J. 

4.  In  1890  a  town  Issued  bonds  tiiat  exceeded 
Am  ptr  omt  «f  the  sssrssea  valuation  fixed  by 
the  consttttttlon  when  refereooe  was  had  to  sa- 
sessments  made  by  state  otBeeis,  but  did  not  do 
so  when  reference  was  had  to  invalid  assess- 
ments of  a  larger  amount  made  by  the  town 
pnrsnant  to  a  law  tiiak  wsa  Tepugnant  to  tiie 
constitution,  whidb,  in  effect  iMmuUted  towns 
from  making  any  asseaaments.  ^e  town  collect- 
ed taxes  from  year  to  year  nnder  assessments 
made  by  Itself,  and  the  lecialatnre  from  Tear  to 
year  gave  other  towns  authoritr  to  maVe  assess 
ments,  supposing  such  enactments  were  consti- 
totioiial.  Taxpayers  had  not  questioned  such 
assassments,  and  tlie  sopreme  court  mors  tiun 
once  made  decisions  irttere  like  sssessments  were 
assumed  to  be  valid.  FeU,  on  the  principle 
"communis  error  fadt  jus,"  that  said  bonds  ia 
the  hands  of  innocent  houeca  would  not  be  de- 
clared void. 

6.  Gen.  St  1882,  |  169.  sabd.  28,  providing, 
with  a  view  of  encouraging  mannfacturing,  that 
manufacturers  shall  receive  from  county  and  dty 
treaBurenj  certain  portions  of  the  taxes  tiiat  they 
have  paid  on  their  Invested  espitsl,  does  not  ex- 
ttopt  manufacturers  from  taxation,  and  hecee, 
ia  determining  the  amount  of  a  municipal  aasess- 
ment,  manufacturer^  invested  capital  should  not 
be  deducted. 

6.  Under  Act  1884,  |  16,  giving  the  town  of 
Darllogton  authority  to  Impose  taxes  escfa  year, 
not  exceeding  60  cents  on  "each"  flOO  worth  of 
proper^,  "except  the  property  of  (dinrdke% 
charitable  aasodations,  and  ibstitations  of  lean- 
ing," said  town  can  exempt  from  taxatiini  only 
sach  property  as  is  therein  mentioned. 

7.  Where  monidpal  bonds  are  issued  la  aa 
amonnt  not  in  excess  of  the  per  cent  fixed  hr  the 
ooBstitution  on  the  massed  valuation  of  the 
prt^rtT  in  the  COTporate  limits,  the  dty  cannot 
escape  liability  thereon  by  not  collecting  the  tax- 
es on  certain  assesssUe  property,  whose  value,  If 
deducted  from  said  assessed  valne,  would  leave 
said  per  cent  to  exceed  the  constitutiouai  limit 

8.  An  allegation  that  stock  received      a  dty  in 
exchange  for  bonds  "was  and  always  has  been 
valoeless"  is  not  sustained,  where  ft  a|>peaTs  tliat 
the  dty  collected  the  par  value  of  a  portion 
ssid  stock  <ya  the  sale  thereof. 

9.  A  town  exdianging  railroad  aid  brads  for 
stock  in  the  aided  railroad  company  at  par  sells 
the  bonds  at  par.  within  Act  Dee.  24,  1^  (20 
St  at  Large,  p.  608)  prohibiting  the  sale  of  said 
bonds  for  less  than  tndr  "par  value." 

10.  Act  Dec.  24.  1889  (^St  at  Urse,  > 
603),  authorised  the  town  of  Darlington  to  b- 
sne  bcmds  In  aid  of  taUroads.  and  provided  that 
if  they  were  sold,  they  should  not  be  sold  for  less 
than  their  par  value.  l%e  town  delivered  siufa 
bonds  to  a  company,  whldi  expended  more  than 
the  par  value  for  the  constraction  of  a  railroad, 
and,  in  addition  thweto,  delivered  stock  to  tiie 
town  in  an  amount  equal  to  the  bonds.  Htld,  that 
the  expenditure  of  the  value  of  the  bonds  in  the 
railrosd  satisfied  tlie  provisions  of  the  law,  and- 
that  the  stock  recdvea  was  eitta,  and  hi  no  way 
invalidated  the  bcmda. 

-  Gary,  A.  J.,  and  Pope  and  Jones,  JJ.,  con- 
curring In  the  result 

Appeal  from  common  pleas  drcnlt  court  of' 
Darlington  county;  James  Aldrlch.  Judge. 

Action  by  the  Oermania  Savings  Bank 
against  the  town  of  Darlington.  From  a 
Judgment  for  idalntUC,  defendant  appeala.  Af- 
firmed. 

At  the  trial,  as  stipulated,  tiie  case  ma 
heard  upon  the  pleadlngB  and  ttie  fo&owlng- 
agreed  statemmt  of  the  facts: 

•TThe  plalntlg  Is  a  banking  corporation  on- 
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dcr  the  lawi  of  Sontb  Carolina.  The  defend- 
UAt  la  a  mnnldpal  corporation  of  tb*  state  of 
Sonth  Carolina,  nw  railroad  now  known  as 
Ob  Gharleaton,  Bnmter  ft  Mortbem  Railroad 
had  been  conatmcted  from  a  point  on  the 
Sontli  Carolina  Ballroad  to  tbe  town  of  Snm- 
tcr,  &  a  Tbe  town  of  Darlington  made  an 
acreeauoit  with  tbe  Charleston,  Sumter  ft 
NorthCT  BaUroad  Company  looking  to  the 
^posed  extension  of  the  Charleston,  Bumter 
ft  Nwrtbem  BaOroad  from  Sumter.  S.  C,  via 
DaritDgton,  to  Bemtettsrllle,  a  0.,  In  which 
agnonent  It  was  provided  that  the  railroad 
company  would  build  and  equip  a  railroad 
from  Stunter,  S.  a,  via  Darlington,  to  Ben- 
uettsTllle,  S.  C,  and  that  on  completion  of  the 
said  railroad  tbe  town  of  Darlington  would 
contribute  certain  aid  thereto  In  bonds,  money, 
matalal,  etc.  The  general  assembly  of  South 
Carolina  passed  an  act  to.  alter  and  amend  the 
charter  of  the  town  of  Darlhigton  (20  St  at 
Large,  p.  SOS),  In  which,  among  other  things. 
Is  the  foUowlng  section:  'Sec.  28.  That  the 
said  mayor  and  aldermen  may,  for  tiie  por- 
poae  of  Internal  bnproTemenla,  borrow  maoer, 
IflSM  biHids  or  acrip  tbotf  or,  bearing  not  a 
greater  hiterest  than  7  per  crat,  payable  at 
soch  thnea  as  fliey  may  think  adTisable.  and 
payable  ont  of  the  taxes  and  Income  of  said 
town:  provided  said  prtudpal  of  bonds  and 
Bci4>  shall  at  no  time  oreeed  ffi,O0O,  except 
for  tbe  purpose  of  aiding  in  the  construction 
of  a  railroad,  and  for  that  purpose  tbe  said 
mayor  and  aldermen  may  lama  bonds  or  scrip 
In  any  amount;  provldfld  farther,  Oat  the 
rl^t  to  Issue  said  bonds  or  scrip  exist  only 
In  a  majority  Tote  of  the  town,  as  bmafter 
provided.  That  no  one  shall  be  entitled  to 
vats  on  said  question  unless  he  or  she  la  the 
owner  of  property  within  the  corporate  limits 
of  said  town,  and  has  retnmed  and  paid  taxes 
on  ¥100  worth  of  property  the  year  Immediate- 
ly prerlotu  to  said  voting,  and  on  each  9100 
worth  of  {ffopotly  so  retnmed  and  paid  for, 
the  person  or  persona  aball  be  oitltled  to  one 
vote.  Tbe  manner  of  holding  said  election 
shall  be  provided  for  by  the  town  conncU  of 
said  town:  It  la  also  prorlded  taxOxr,  That 
the  time,  and  form  and  payment  of 

said  bonds  or  scrip  shall  be  provided  for  by 
the  town  council  of  said  town,  and  that  no 
bond  aball  be  sold  tor  less  than  its  par  value.' 
On  tbe  221  April.  1890,  formal  articles  of 
agreement  were  made  between  the  town  of 
Darilngton  (the  reeedutlon  ot  the  town  connoQ 
bdng  set  ftffth  at  large  In  tibe  agreement  and 
the  Central  Carolina  Land  ft  Improvement 
OompanTi  a  CDri>raatlon.  By  this  agreement 
the  land  and  Improvement  company  bound  It- 
self to  eonstmct  and  equip  a  railroad  that 
abonld  be  acceptable  to  the  railroad  commls- 
stonoa  <tf  tbe  state  of  SonUi  CaroUna  firom 
Somter.  8.  a»  via  Darlington,  to  Bennettsvllle. 
In  said  state,  where  a  connection  with  some 
raUroad  giving  northern  outlet  could  be  ef- 
fected. And  In  coudderatlon  thereof  tbe  town 
of  Darlington  agreed  to  turn  over  to  the  Cm- 
4ral  n«i^nif  l^nd  ft  Improvement  Company, 


upon  the  completion  of  s^  railroad,  txmds  to 
run  for  fldrty  yeara  at  6  per  oeaL  per  anmin;^ 
at  the  rate  of  $2,000  per  mile,  not  to  Include 
Bldbigs  and  side  tracks,  from  Lyndi's  credc  to 
BennettsvUle,  and  to  give  tiie  Central  Carolina, 
Land  ft  Improvement  Company  a  certain  tract 
of  land  m  the  town  of  Darlington,  containing 
24  acres,  and  to  exempt  said  raUroad  from 
town  taxes  for  a  petioA  of  five  years,  and  to 
bear  equally  with  the  Central  Carolina  Land 
ft  Improvement  Company  one-half  of  all  ex< 
penses  of  money  expended  In  obtaining  the  nec- 
essary right  ot  way  to  BennettsvUle.  In  for- 
therance  of  this  agreement,  another  vaa  ei^ 
tered  into  between  these  same  parties,  mtdec 
which  eighty  of  the  bonds  described  in  Oat 
agreement  at  $1,000  each,  with  certabi  securi- 
ties and  obligations  mentioned  m  the  schedule 
annexed  to  the  agreement,  amounting  to  $6.- 
000,  were  deposited  In  escrow'  with  the  Amer- 
ican Loan  ft  Tmst  Onnpany  of  New  York, 
which  bonds  and  securities,  or  snch  part  there- 
of as  waa  proper,  were  to  be  delivered  to  the 
Central  Carolina  Land  ft  Improvement  Com- 
pany upon  the  performance  by  them  In  full 
of  their  agreement,  to  be  evidenced  by  the 
cerUflcate  of  the  railroad  commlsslMiera.  The 
vote  of  tbe  town  was  taken,  according  to  tiw 
act  of  assembly.  Tbe  bonds  were  prepared 
and  deposited  in  escrow  with  the  American 
I«nd  ft  Trust  Company,  and  afterwards  with 
the  Atlantic  Trust  Company,  duly  substituted 
as  trustee  In  escrow  Instead  ot  tbe  American 
Loan  ft  lYnst  Oun^any;  and,  npon  the  cer- 
tlflcate  of  tiie  railroad  commissioners  that  the 
raUroad  was  in  an  respects  completed,  the 
bonds  to  th»  amount  of  $78,000  wen  tamed 
m&t  to  the  order  ot  the  Central  Carolina  Land 
ft  Anproremeat  Comipaiiy,  doe  notice  of  which 
was  givmi  to  the  mayor  of  -DarUngton  biy  the 
Atlantle  Trost  Ouniuuiy,  with  fnrtiier  notice 
that  the  remaining  $7,000  ot  bonds  were  held 
to  the  order  ot  the  town,  niese  woe  subse- 
qnoitiy  delivered  to  the  town.  The  Central 
Carolina  land  ft  Inqnovemmt  Company  as- 
signed ttiese  bonds  left  to  their  bands  to  the 
Atiantie  Ttnst  Company,  to  secure  a  loan  to 
be  procured  by  the  Central  Carolina  Land  ft 
Improvement  Company,  which  loan,  to  the 
amoont  of  $76,000,  waa  procured,  and  tbla 
amomit  waa  all  used  by  the  Central  Carolina 
land  ft  Improvemeit  Company  In  the  con- 
atmctUn  of  toe  railway.  Three  of  these 
iMnda^  of  ttie  par  valne  of  $1,000  each,  were 
gold  to  the  plaintiff,  the  Germania  Savings 
Bank,  for  full  value,  and  without  any  notice, 
accept  aocb  as  qnteared  on  the  face  of  the 
bonds,  and  from  the  constitution  and  statutes 
of  the  state,  and  coi^ons  of  Interest  on  eadi 
bond  In  tbe  amount  ot  $250,  being  past  due 
and  unpaid,  payment  of  which  waa  demanded 
from  and  reCoaed  tqr  the  town,  and  are  now 
tbe  subject-matter  ot  this  suit  These  cou- 
pons are  those  due  aa  the  first  days  of  April, 
1882.  1888,  1884, 1895,  and  18D6. 

*'The  form  of  the  bond  is  as  set  ont  to  the 
exhibit  to  the  complaint,  thus:  The  town  of 
Darllngtm  promisee  to  pay  to  bearer  one  thoa- 

Digittzed  by  VjOOQIC 


848 


27  SOUTHBASTBRN  BBPOBTBB. 


sand  donan  on  tbe  flnt  day  of  April,  Anno 
Domini  one  tNmwiml  nine  hundred  and  twen- 
ty, with  Interest  Oiereon  at  tbe  rate  of  Ave 
per  cent  per  annum,  payatde  annnally  on  the 
1st  day  of  April  of  each  year  nntO  maturity,  on 
the  presentation  of  the  proper  coiqmna  at  the 
office  of  the  treasurer  of  the  town  of  Darlings 
ton.  8.  CL,  wbere  Uie  prlnc^  will  be  paid  at 
matorlty,  on  the  sorrender  of  tUa  Ixmd.  Thia 
Is  one  of  a  series  of  bonds,  not  to  exceed  In 
the  aggregate  eighty  thooaand  dollars,  to  be  Is- 
sued to  aid  in  the  ctHUtmction  of  the  Charles- 
ton, SumtCT  ft  Ntnthem  Ballroad  tnm  Sum- 
ter, throned  the  town  of  Darilngton,  to  the 
town  of  Bennettsyflle.  And  In  consideration 
of  the  said  town  of  DarHngton  receiTlng  for 
the  said  bonds  an  amonnt  of  stodi  In  said 
railroad  equal  to  the  aggr^te  amount  of 
bonds  BO  rec^yed  tor  said  purpose  by  the 
majority  vote  of  the  owners  of  property  with- 
in the  corporate  Umits  of  the  said  town  of 
Darlington,  at  an  election  beld  on  the  7th  day 
of  March,  A.  D.  1890,  and  In  porsuance  of  an 
ordinance  of  the  town  council  of  the  said  town 
of  Darlington,  dated  the  2Sth  day  of  February. 
A.  O.  1B80.  passed  under  authority  of  an  act 
of  the  general  assembly  of  South  CaroUna 
entitled  "An  act  to  amend  the  charter  of  the 
town  of  Darlington,  S.  0.,"  approved  24th  De- 
cember, 1889,  and  Is  payable  out  of  the  taxes 
and  Income  of  the  said  town  of  Darlington;* 
which  ordinance  was  passed,  and  which  Sec- 
tion was  regularly  held,  pursuant  to  the  act 
of  the  legislature. 

"The  constitution  ot  the  state  of  South  Caro- 
lina provides  as  follows:  'Sec.  17.  Any  bonded 
debt  hereafter  Incurred  by  any  county,  munic- 
ipal corporation  or  political  dlvtsltm  of  this  stattf, 
shall  never  exceed  eight  per  centum  of  Uie  as- 
sessed value  of  ail  the  taxable  property  therein.' 
18  St  at  Large,  p.  688.  Under  the  charter  of 
the  town  ot  DarUngton,  the  real  property  to 
assessed  as  foUows,  under  section  17  of  the 
charter:  The  mayor  and  aldermm  ^polnt  an- 
nually three  citizens  to  make  such  assessment, 
who  are  required  to  mahe  a  repent  In  writing 
of  the  assessment  made  by  them,  and  file  the 
same  In  the  office  of  the  deck  <tf  said  town  with- 
in the  period  of  ten  days  next  ensuing  upcm 
the  date  of  their  appointment  as  such  assessors. 
The  personal  prc^>erty  Is  returned  for  taxation 
by  the  property  owners.'  On  the  81st  January, 
1890,  the  board  of  assessors  was  appointed  (no 
evidence  appears  as  to  the  day  of  tbdr  notlfi- 
catlon  or  qualification),  and  made  and  filed  thdr 
assessment;  not,  however,  until  the  28th  day  of 
February  after  theUr  appointment.  The  assesv 
caeat  was  accepted,  and  was  finally  approved. 
The  tax  levy  was  made  under  It  and  taxes 
paid.  The  lists  of  real  and  personal  property 
Included  the  Darlington  Manufacturing  Com- 
pany, both  its  realty  and  personalty,— Its  realty 
assessed  at  $70,000,  and  its  personalty  at  $125,- 
000,— In  all,  $196,000.  The  aggregate  of  the  list 
of  both  real  and  personal  prop^ ty,  lncludln;{ 
the  Darlington  Manufacturing  Company,  was 
$1,019,686.  If  that  CMupany  was  excluded,  the 
aggr^te  would  be  trat  $824,6^   Hie  aggre- 


gate <tf  fba  aascamaent  of  the  xcol  and  per 
•onal  properly  fa  the  year  preeedlug  tha  Ime 
of  these  bonds  was  $807,767,  whldi  did  not 

Include  the  Darlington  Manufacturing  Compa- 
ny. The  assessments  for  the  neeecdlng  yean 
an  run  above  $1.00(^000.  Ihe  assessed  vahie  of 
an  the  property  In  the  town  of  DarUngtoo,  as 
assessed  as  above  mentioned,  was,  for  the 
year  1800,  personalty,  $877,746;  realty,  9*BZ.- 
940.  This  exduded  the  Darlington  mill  prop- 
erty, assessed  at  realty,  $64,000,  persmalty. 
$12S,000,-total,  $180,000.  1801:  Aaseased  aa 
tn  188(^  aa  abore^  meeift  that  no  objeettai  Is 
made  as  to  aji^t^tment,  notlflcatlon.  quallfles- 
tkm,  or  filing  of  assessment  [AH  questions  as 
to  irtiether  the  assessment  tar  state  and  ooonty 
taxes  la  not  the  <mly  one  to  be  ooaisldered  re- 
served.] Personalty,  $414,628;  realty,  $5»6v744S. 
This  excludes  the  Darlingtoa  mill  property, 
which  was  not  assessed.  1892:  Assessed  as  Id 
1890,  as  above,  except  that  no  objection  is  made 
aa  to  appointment  notification,  quaUflcatkKi, 
or  filing  of  assessment  [All  questions  as  to 
whether  the  assessment  for  state  and  county 
taxes  Is  not  the  only  <me  to  be  omsldered  re- 
served.} pCTOnalty,  $416,604;  realty,  $ei8.S6a 
This  excludes  the  Darilngton  mill  property, 

which  was  not  assessed.  Ptfsonalty  at  $  . 

Total.  $  .    At  the  time  the  assessed  value 

of  all  the  property  In  the  town  ot  Darlington,  as 
assessed  by  the  proper  ofllcers  In  the  manner 
provided  by  law  toe  assessing  pn^)aty  for  tax- 
ation for  stete  and  county  purposes,  was  as  fol- 
lows: For  1890,  personalty,  $435,316;  realty, 
$396,960,  -  $881,266.  For  1891,  personalty. 
$601,416;  realty.  $440,446,  —  $1,068,860.  For 
1892,  personalty.  $607,436;  realty,  $470,226,— 
$1,086,660.  "niese  assessed  aggr^atee  hiclode 
the  Darlington  mill  propoty,  which  on  the  as- 
sessment list  of  property  assessed  for  taxation 
for  stete  and  county  purposes  was  assessed: 
For  1890,  realty,  $60,000;  personalty,  $130,000. 
For  1891,  realty,  $60,300;  personalty.  $130,000. 
For  1802.  realty,  $62,740;  personalty,  fl30,00a 
"By  the  16th  sectlMi  ot  the  act  of  Incorpora- 
tion of  the  town  (18  St  at  Large,  p.  927),  the 
town  cotmdl  have  power  to  imposes  taxes  tot 
the  use  of  the  town  each  year,  not  exceeding  SO 
cents  on  evoy  hundred  dollars'  worth  of  real 
and  personal  pit^rty  to  the  town,  except  that 
of  churches,  charlteble  associatlona,  and  Inttitu- 
titms  of  learning.  By  the  amended  charter  (20 
St  at  Large,  p.  604),  the  town  council.  If  bcmds 
are  Issued  In  aid  of  railroads,  may  Impose  an 
additional  tax  to  pay  the  Into^  on  Its  bonds, 
which  additional  tax,  however,  shall  not  exceed 
60  cents  on  evor  one  hundred  d(dlsTs  ot  prop- 
erty. The  constitution  of  South  Carolina  pro- 
vides for  exemption  trtym  texation  of  property 
used  for  municipal,  literary,  sdentiflc,  or  char* 
itatde  purposes.  Article  10.  |  L  The  General 
Statutes  of  South  Carolina  (section  109,  subd. 
23),  In  force  whm  the  Darlington  Manufiactnr- 
tng  Company  was  incorporated,  provides:  'Any 
person  who  since  the  Ist  of  January,  1872,  has 
Invested  or  may  invest  capital  In  the  manufac- 
ture of  cotton,  wocrilen  and  paper  fabrics,  iron 
from  Iron  ores  and  agricultural  implements 
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wltbln  this  state,  shall  tor  the  period  of  ten 
years  from  the  date  of  his  InreBtmait,  be  enti- 
tled to  receive  from  the  treasury  of  the  state,  a 
sum  equal  to  the  aggregate  amount  of  state, 
and  from  the  comity  treasurer  the  aggregate 
amount  county  taxes,  less  the  two  mills  for 
school  purposes,  and  fnnn  tlie  treasurns  of  all 
municipal  corporatlMis  a  sum  equal  to  the 
aggregate  amount  of  municipal  taxes  which 
shall  be  levied  and  collected  upon  the  pr<H>erty 
or  capital  employed  or  invested  directly  In  such 
manufactures  or  enterprises,  not  Including  here- 
in the  tax  levied  upon  the  land  upon  whlt^ 
the  factories  may  be  erected,  the  sum  of  money 
so  to  be  repaid  to  be  fixed  and  determined  by 
tbe  comptroller  general  in  accordance  with  the 
tax  returns,  the  state  tax  to  be  paid  by  tbe 
state  treasurer  on  his  warrant,  and  tbe  county 
tax  by  the  county  treasurer  under  the  cHtler 
of  the  comptrt^er  general'  nis  section  was 
repealed  In  1885  (19  St.  at  Large,  p.  333),  but 
rights  acquired  under  this  section,  tiras  repealed, 
are  not  affected  tbe  repeal.  Tbe  Darlington 
Manufacturing  Company  began  business  some 
dme  before  188!L  The  town  of  Darlington  col- 
lected no  taxes  from  It,  but  the  assessments  on 
tbe  property  vr&ee  made.  When  the  bonds  of 
the  town  oC  Dartlngbai  were  d^lvered,  under 
the  agreements  above  referred  to,  a  certificate 
of  stock  hi  the  Charleston,  Sumter  &  Northern 
Railroad  Company  was  made  out  ta  the  name 
of  said  town  for  780  shares,  for  the  par  value 
Of  $100  each,  and  delivered  to  the  town.  Aft- 
erwards the  town  surrendered  tlils  certificate, 
and  obtained  In  its  stead  other  certificates,— 
one  In  Its  own  name  for  680  shares,  and  sev- 
eral In  the  names  of  individuals  who  bad 
agreed  to  subscribe  to  the  stxx:k  of  Oie  Gharies- 
ton,  Sumter  &  Northern  Railroad  Company. 
In  five  cases,  at  least,  the  town  collected  the 
amount  of  tbetr  snbscrlptl<n]  from  each  of  these 
five  at  par,  delivering  to  them,  upon  payment 
therefor,  the  scrip  in  the  Charleston,  Sumter  & 
Northern  Railroad,  which  they  had  received  In 
par  exchange  for  their  original  scrip  for  7S0 
shares,  above  referred  to.  Tbe  town  acquired 
the  tract  of  twenty-four  acres  by  them  agreed 
In  the  agreement  of  22d  April,  1890,  to  be  con- 
veyed to  the  Central  Carolina  land  &  Improve- 
ment  Company,  and  dtily  conveyed  the  same 
to  the  land  and  Improvement  company,  having 
paid  for  the  same,  acquiring  It  In  the  sum  of 
$4,200." 

Thereafter  hla  honor,  Judge  Aldrich,  the  pn- 
alding  Judge,  filed  the  f<dlowing  decree: 

"The  plaintiff  Is  a  banking  corporation,  and 
the  defendant  a  municipal  corporattcm.  Both 
were  created  by,  and  now  exist  under,  tbe 
laws  of  tbe  state  of  South  Carolina.  Plain- 
tiff brought  this  action  to  recover  of  the  de- 
fendant the  sum  of  seven  hundred  and  fifty* 
dollars,  alleged  to  be  due  as  Interest  00  cer- 
tain bonds  Issued  by  defendant.  The  action 
comes  before  this  court  upon  an  agreed  state- 
ment of  facts.  This  statement  must  be  read 
as  a  part  of  this  decree,  because  I  shall  refer 
to  the  Cacts  only  so  far  oa  to  fftlrly  i^reaent 
tbe  iBsnes  to  be  dedded. 
27S.B.-M 


"The  railroad  now  known  as  the  Charles- 
ton, Sumter  ft  Northenj  Railroad  had  been 
constmcted  from  a  point  on  the  South  Caro- 
lina Railroad  to  tbe  town  of  Sumter,  S.  C. 
Tbe  town  of  Darlington  made  an  agreement 
with  the  Charleston,  Sumter  &  Northern 
Railroad  Company,  looking  to  the  proposed 
I  ext»islon  of  tbe  said  road,  via  Darllngtcm, 
to  Bennettavllle,  8.  O.,  In  which  agreement 
It  was  provided  that  the  railroad  company 
would  build  and  equip  a  railroad  from  Sum- 
ter, S.  O.,  via  Darllngt<»i,  to  BeimettSTlUe, 
S.  C,  and  that  on  completion  of  said  railroad 
the  town  of  Darlington  would  ccHttribute  cer- 
tain aid  thereto,  In  bonds,  money,  material, 
etc.    On  December  24,  1889,  the  general  as- 
sembly of  South  Carolina  passed  an  act  to 
I  amend  an  act  entitled  *An  act  to  alter  and 
amend  the  charter  of  the  town  of  Darling- 
ton,' approved  December  26,  18S4  (20  St  at 
I^rge,  p.  506),  in  which,  among  others,  Is  tbe 
followi^  8ectl<Ht;    'Sec.  29.  That  tbe  sold 
I  mayor  and  aldermen  may  for  the  purpose  of 
!  internal  iminY>vements  borrow  money.  Issue 
!  bonds  or  scrip  therefor  bearing  not  a  greater 
I  interest  than  seven  per  cent.,  payable  at  such 
1  times  as  they  may  think  advisable,  and  pi^- 
I  able  out  of  the  taxes  and  Income  of  said 
1  town:  provided,  said  principal  of  bonds  and 
scrip  shall  at  no  time  exceed  five  thousand 
dollars,  except  tor  the  purpose  of  aiding  In 
I  the  constmcUon  of  railroads,  and  for  that 
purpose  tbe  said  mayor  and  aldermen  may  Issue 
bonds  or  scrip  in  any  amount:  *  *  •  provid- 
ed further,  that  the  time,  manner  and  tatm  and 
payment  of  said  bonds  or  scrip  shall  be  pro- 
vided for  by  the  town  council  <a  said  town, 
and  that  no  bond  shall  be  sold  tor  less  than 
Its  par  value.'  On  the  28d  April,  1880,  tonn- 
al  articles  of  agreezoent  were  made  between 
!  tbe  town  of  Darlington  (tbe  resolutions  of 
j  the  town  council  being  set  forth  in  full  Ui  tbe 
I  agreement)  and  the  Central  Carolina  Land 
&  Improvement  Company,  a  corporation.  By 
this  agreement  the  land  and  improvement 
company  bound  Itself  to  construct  and  equip 
a  railroad  that  should  be  acceptable  to  tbe 
railroad  commissioners  of  tbe  state  of  South 
Carolina,  from  Sumter,  S.  O.,  via  Darilng- 
ton,  to  BennettsvIIle,  in  sold  state,  where  a 
connection  with  some  railroad  giving  a  north- 
em  outiet  could  be  effected.    In  cMisldera- 
ti<m  thereof,  the  town  of  Darlington  agreed 
to  turn  over  to  tbe  Central  Carolina  I^d  & 
Improrraaent  Company,  upon  the  completion 
of  said  railroad,  bonds  to  run  for  thirty 
years  at  five  per  cent  per  annum,  at  the 
rate  of  $2,000  per  mile,  not  to  incinde  sidings 
and  side  tracks,  from  Lynch's  creek  to  Ben- 
nettsvIIle, and  to  give  the  Central  Carolina 
Land  &  Improvement  Company  a  certain 
tract  of  land.  In  the  town  of  Darlington,  con- 
taining 24  acres,  and  exempt  said  railroad 
from  town  taxes  for  a  period  of  five  years, 
and  to  bear  equally  with  the  Central  Carolina 
Land  &  Improvement  Company  one-half  of 
all  expenses  of  money  expended  In  obtaining 
-the  necessary  right  of  3r^ze^b?ea'€^e5§?e 
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In  fnrtherance  of  tbif  acreemaDt,  anotber 

was  entered  Into  between  the  same  partlea, 
under  which  eighty  of  the  bonds  described  In 
that  agreemrat  at  $1,000  each,  with  certain 
secnrltlea  and  obUgatlMis  mentioned  In  the 
s<diedule  annexed  to  the  agreement,  amount- 
ing to  $6,000,  were  deposited  In  escrow  with 
the  American  Loan  &  Trnst  Company  of 
New  York,  which  bonds  and  securities,  or 
such  part  thereof  as  was  proper,  were  to  be 
delivered  to  the  Central  Carolina  I^d  & 
Improvement  Company  upon  the  performan- 
ces by  them  in  full  of  their  agreement,  to  be 
evidenced  by  the  certificate  of  the  railroad 
commissioners.  The  vote  of  the  town  was 
taken  according  to  act  of  assembly.  The 
bonds  were  prepared  and  deposited  In  escrow 
with  the  American  Land  &  Trust  Company, 
and  afterwards  with  the  Atlantic  Trust  Com- 
pany, duly  substituted  as  trustee  in  escrow 
instead  of  the  American  Loan  &  Trust  Con> 
pany;  and,  up(»i  the  certificate  of  the  rail- 
road commissioners  that  the  railroad  was  In 
all  respects  completed,  the  bonds  to  the 
amount  of  $73,000  were  turned  over  to  the 
ordw  of  the  Central  Candhia  Land  &  Im- 
provement Company,  due  notice  of  which 
was  given  to  the  mayor  of  Darlington  by  the 
Atlantic  Trust  Company,  with  further  notice 
that  the  remaining  $7,000  of  bonds  were  held 
to  the  order  of  the  town.  These  were  subse- 
quently  delivered  to  the  town.  The  Central 
Carolina  Land  &  Improvement  Company  as- 
signed these  bonds  left  in  their  bands  to  the 
Atlantic  Trust  Company,  to  secure  a  loan  to 
be  procured  by  the  Central  Carolina  liind  & 
Iminnvement  Company,  which  loan,  to  the 
amoont  ot  $76,000,  was  procured,  and  this 
amount  was  all  used  by  the  Central  Carolina 
Land  &  Improvement  Company  In  the  con- 
stmctlcm  of  the  railway.  Three  of  these 
bonds,  of  the  par  value  of  $1,000  each,  were 
sold  to  the  plaintiff  bank  tor  full  value,  and 
without  any  notice,  except  such  as  appeared 
on  the  face  of  the  bond,  and  from  the  consti- 
tution and  statutes  of  the  state,  and  cou- 
pons of  Interest  on  each  bond  to  the  amount 
of  $250,  being  part  due  and  unpaid,  payment 
of  which  was  demanded  from  and  refused  by 
the  town,  and  are  now  the  subject  of  this 
suit.  These  coupons  are  those  due  on  the 
first  days  of  April,  1892, 1808, 1884,  1896,  and 
1896.  The  form  of  the  t>ond  is  as  follows: 
'The  town  of  Darlington  promises  to  pay  to 
bearer  one  thousand  dollars  on  the  first  day 
of  April,  Anno  Domini  one  thousand  nine 
hundred  and  twenty,  with  interest  therecNa  at 
the  rate  ot  five  per  centum  per  annum,  pay- 
able aimually  on  the  first  day  of  April  each 
year  until  maturity,  on  the  presentation  of 
the  pr(^r  coupons  at  the  office  of  the  treas- 
urer of  the  town  of  Darlington.  S.  C.,  where 
the  principal  will  be  paid  at  maturity  on  the 
surrender  of  this  bond.  This  Is  one  of  a 
series  of  bonds  not  to  exceed  in  the  aggre- 
gate eighty  thousand  dollars,  to  be  Issued  to 
aid  Ui  the  construction  of  the  Charleston, 
Sumter  &  Northern  Railroad  from  Sumter 


through  the  towa  ot  Darllngtsn  to  Qt»  town 
of  BennettsvUle.  And  In  consldetatlon  of 
the  said  town  of  Darlington  receiving  for  the 
said  bonda  an  amount  of  stock  In  said  zmll- 
road  equal  to  the  aggregate  amount  ot  btmds 
so  received  for  said  purpose  by  the  majority 
vote  of  the  owners  of  property  within  the  cor- 
porate limits  of  said  tovm  ot  Darlington,  mX 
an  Section  held  on  the  7th  day  of  March.  A. 
D.  1880;  and  in  pursuance  of  an  ordinance 
of  the  town  council  of  the  said  town  of  Dar-- 
lington,  dated  the  25th  day  of  Fdimary,  A. 
D.  1800,  passed  under  authority  ot  an  act  of 
the  general  assembly  of  South  Carolina  eati- 
tled  "An  act  to  amend  the  charter  of  the 
town  of  Darllngtcm,  S.  a,"  approved  24th 
December,  1889,  and  Is  payable  out  of  the 
taxes  and  Income  of  the  said  town  of  Dar- 
lington,' which  ordinance  was  passed,  and 
which  election  ^aa  rognlarly  tnkU  porsiiant 
to  the  said  act. 

"The  railroad  has  been  built  according  to 
contract,  Is  in  active  iteration,  and  the  town 
has  received  the  full  benefit  expected  from 
such  consideration.  There  has  been  Issued 
and  delivered  to  the  town  stock  In  the  railroad 
to  the  amount  of  730  shares,  which  it  otlpn- 
lated  it  was  to  receive.  The  town  has  aoHA  a 
part  of  this  stock  ait  par,  and  used  the  mon- 
e>  received  therefor  for  its  own  use. 

"The  complaint  Is  in  the  usual  form.  I 
need  not  refer  to  the  admission  in  the  answo", 
except  to  say  that  it  admits  that  the  plaintiff 
Is  the  owner  and  in  possession  of  a  cot^)on 
bond  purporting  to  be  issued  by  the  defend- 
ant In  the  form  stated,  but  denies  that  the 
conptm  was  duly  and  legally  issued  by  de- 
fendant, and  denies  that  the  same  was  bought 
by  plaintiff  without  notice  ot  the  defoisea 
herelnafta-  set  forth. 

"For  a  further  defense  to  the  first  cause  of 
action,  the  defendant  alleges:  "That  the  cou- 
pon sued  on  the  plaintiff  in  the  said  first 
cause  of  action  belongs  to  a  series  of  bonds  al- 
lied to  have  been  issued  by  this  defendant  un- 
der certain  contracts  made  the  22d  April, 
1890,  and  the  23d  April,  189a  between  the 
Central  Can^na  Loan  &  Improvement  Com- 
pany and  the  town  of  Darlington  for  the  pur- 
pose of  aiding  in  the  construction  of  the  Char- 
leston, Sumter  &  Nixthem  Railroad.  That  Oie 
act  of  the  legislature  approved  24th  December. 
1888,  and  mentioned  in  said  bond,  undertook 
to  authorize  the  issue  of  bonds  by  the  mayor 
and  aldermen  of  the  town  of  Darlington  for 
the  purpose  of  aiding  In  the  construction  of 
railroads,  and  that  such  statute  is  controlled 
in  the  amount  to  be  so  issued  by  the  provi- 
sions of  article  9,  }  17,  of  the  constitution  of 
the  state  ot  South  Carolina,  which  provides 
that  any  bonded  debt  incurred  by  any  coonty, 
municipal  corporation,  or  political  divltion  of 
the  state,  shall  never  exceed  eight  per  centum 
of  the  assessed  value  ot  all  the  taxable  prop- 
erty therein.  That  the  said  bonds,  so  allied 
to  liave  been  Issued  at  the  time  of  the  alleged 
Issuance  therec^  and  ever  thereaftw,  ware 
and  are  Invalid,  null,  and  Yoi^  tot  mat  ot 
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power  of  tblB  defendant  to  lame  the  same,  In 
that  the  then  mayor  and  aldermen  of  this  de- 
fendant vmAerbook  to  lasne  at  one  and  tbe 
same  time  a  series  of  eighty  bonds  ot  one  thoo- 
sand  dollars  each,  aggregating  the  som  of 
eighty  thousand  dollars.  That  at  the  time  of 
tlie  alleged  issuance  tbOTeof  there  was  al- 
ready ontstandlng  a  bonded  Indebtedness  of 
the  town  of  Darlington  to  the  extent  of  three 
tbonaand  dollars,  and  that  at  the  time  of  the 
Issuance  of  the  bwids  and  coupons  referred  to 
In  said  first  cause  of  action  the  bonded  In- 
debtedness of  this  defendant,  thereby  exlsv 
Ing  and  created,  exceeded  eight  per  centum  <3it 
the  assessed  valoe  of  the  taxable  property  of 
this  def^dant  That  under  the  constitution 
ot  the  state  ot  South  Carolina  all  asseasments 
are  required  to  be  equal  and  uniform,  and  the 
role  of  such  unlforcotty  is  the  valuation  aacer- 
talned  1^  the  officers,  and  in  the  manner  pro- 
Tided  by  law,  for  the  purpose  of  assessment 
of  state  and  cotmly  taxes,  and  that  no  ma- 
iil<^pallty  can  assess  for  taxatkm  oi  properly 
at  a  sate  of  assessnmt  exceeding  that  of  tbe 
rate  ct  assessment  ascertained  In  the  manner 
provided  ttf  law  for  the  taxation  for  state  and 
connty  pnrposes.  That  at  the  time  of  the  al- 
leged Issuance  of  said  bonds  tbe  assessed 
valne  of  all  the  property  In  the  town  of  Dar- 
lli^ton,  as  ascertained  by  the  officers,  and  In 
the  manner  provided  by  law  for  the  purpose  of 
asessment  of  state  and  county  taxes,  aggre- 
gated <ndy  the  sum  of  f831,2S5,  and  that  tbe 
bonded  indebtedness  so  existing  and  created 
as  aforesaid  exceeded  eight  per  centum  there- 
of.' 

"The  diartev  of  the  town  ot  Darllngtmi,  prim 
to  tbe  amendat<wy  act  of  1SS9,  allowed  the  Is- 
Boe  of  bonds  for  Internal  Improrements,  no 
bond  to  be  sold  for  less  Hian  its  par  valne,' 
and  the  Issue  at  no  time  to  *exceed  95,000  of 
principal.'  By  said  act  of  1889,  the  proviso 
as  to  the  amount  which  might  be  issued  was 
amezided  to  read,  'Provided  said  principal  of 
bonds  and  scrip  shall  at  no  time  exceed  ^,000^ 
except  for  the  purpose  of  aiding  In  the  con- 
sti  action  of  railroads,  and  for  that  purpose  the 
said  mayor  and  alderm^  may  Issue  bonds  and 
scrip  in  any  amount'  Act  dted  supra.  The 
constitotion  of  Sooth  Carolina  of  1868  provided 
that  the  bonded  debt  of  any  municipality  'shall 
never  exceed  eight  per  centum  of  the  assessed 
value  (tf  all  the  taxable  property  ther^.'  Ar> 
tide  9,  S 17.  Bvery  intendmcsit  should  be  made 
In  fkiTor  ta  the  validHy  of  a  statute,  and  no  act 
sbonld  be  bM  uneonstftntkmal  unless  It  can  In 
no  possible  way  be  reconciled  with  the  consti- 
tution. Fletcher  v.  Pe(A,  6  (>anch,  87;  But- 
ler T.  Pennsylvania,  10  Bow.  402.  The  act 
and  the  constltntion  must  be  read  togeOm,  and 
when  BO  read  the  effect  Is  to  allow  tbe  town 
of  Darllagtcm  to  Iseoe  bonds  In  aid  <tf  railroads 
to  'any  amount*  np  to  the  constitntimal  limit 
This  limit  imposed  the  constitution  taie 
legislature  could  not  and  did  not  seek  to  re- 
move. The  act  Is  valid.  See  Snperrlaors  t. 
Brogden,  112  V.  8.  261,  &  Siqp.  Ot  12S;  Pies, 
ser  T.  DllDols^  116  n.  &  2S2»  6  Bnp^  Ct  B6& 


**I>efendant  contends  that  tbe  actual  Issue  of 
bonds  by  the  town  of  Daxllngtoa  was  In  ex- 
cess ot  the  constitutional  limits,  via.  eight  per 
cent  of  the  assess^  valnatioo  of  pnq^erty  in 
said  town,  and  therefore  nnU  and  void.  Tbe 
aggregate  of  the  assessment  of  both  real  and 
personal  proi>erty  of  the  town  of  Darlington, 
Including  the  Darlington  Manufacturing  Com- 
pany, as  made  by  the  municipal  authorities  In 
1890,  amounted  to  f  1,019,68S.  The  asseasmsnt 
for  tbe  succeeding  yean  all  run  above  $1,000;- 
OOa  THeasseesed  valueof  allthei«<^7ertylnthe 
town  of  Darlington,  as  assessed  by  the  prop- 
er <^cav  In  the  mann»  provided  by  law  for 
assessing  property  for  taxation  for  stttte  and 
county  purposes,  was  as  follows:  For  1890, 
$831,266;  1891,  |1,063,800;  and  for  1892,  91,- 
086,060.  The  total  issue  of  bonds  authorised 
was  only  $80,000,  and  the  total  amount  Issoed 
was  but  $73,000.  The  bonds  are  dated  In 
1890,  and  the  contracts  under  which  they  were 
issued  were  made  In  that  year,  and  the  issue 
whether  said  bonded  Indebtedness  Is  In  excess 
of  the  constitutional  limit  must  be  determined 
by  reference  to  the  assessments  then  existing 
and  of  force.  $73,000  Is  less  than  eight  pa* 
centum  of  $1,010,685,  the  town  assessment 
and  it  Is  more  than  df^t  per  cwtmn  ot  $881,- 
266,  the  state  and  county  assessment  for  the 
year  1890. 

"Defendant  contends  that  the  aasessmait 
made  by  the  county  and  state  officials  must 
control,  because  It  Is  the  only  1^1  assess- 
ment; and  that  the  municipal  assessment 
must  be  disregarded.  Ignored,  and  of  no 
force  or  effect  l>ecanse  It  Is  contrary  to.  and 
withotit  sanction  of,  law.  In  sui^rt  of 
this  iwoposltion  he  cites  the  case  of  State  v. 

dedded  November  1895,  and 
reported  In  28  8.  B.  281.  Bfr.  Justice  Gary, 
who  wrote  the  leading  opinion  In  said 
case,  saya:  *^e  allegations  of  paragraph 
8  of  the  petition  raise  the  question  that  tbe 
only  valtiation  ot  real  property  upon  which 
any  taxes  m  the  stoto  of  South  Carolina 
(whether  state,  connty,  mnntdpal,  or  other- 
wise) can  be  legally  i^essed  or  levied  Is  the 
valuation  ascertained  by  the  officers,  and  In 
the  manner  provided  by  law  for  the  purpose 
of  state  and  cotmty  taxes.'  As  the  law  up- 
on tills  snblect  he  dted  artide  9,  i  8.  of  the 
constitntion  of  1868:  *Tbat  t^e  corporate 
authorities  of  counties,  townships,  sdiool 
districts,  dtlea,  towns  and  vUlages  may  be 
vested  with  power  to  assess  and  collect  tax- 
es for  offporate  purposes,  snch  toxes  to  be 
niUfWm  in  reflect  to  persons  and  property 
within  the  Jurisdiction  of  fbA  body  Impmlng 
the  same.  And  the  general  assemUy  shall 
require  that  all  the  property  exeejpt  that 
heretofore  exempted  within  the  llmlte  of 
municipal  corporations,  shall  be  taxed  for 
the  payment  of  the  debts  contracted  under 
authority  of  law.  Sec  9.  The  general  as- 
semUy  shall  provide  for  the  Incorporation 
and  organlEation  of  dtiea  and  towns,  and 
shall  restrict  their  powera  of  taxation,  bor- 
rowing mon^,  contracting  debt8r>and  lou* 
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iDg  their  credit.'  Bays  Mr.  Justice  Garj: 
'Oar  construction  of  section  8  of  article  0  of 
Uie  constitution  is  that,  although  It  prorldei 
that  corporate  authorities  of  cities,  etc., 
may  be  vested  with  power  to  assess  and  col- 
lect taxes  for  corporate"  purposes,  yet,  In  or- 
der to  make  the  provision  effectual.  It  Is 
necessary  that  there  should  be  legislative 
enactment  for  that  purpose,  as  this  section 
does  not  undertake-  to  vest  this  power  di- 
rectly In  the  corporate  authorities  afore- 
said; but  only  provides  that  it  may  be  veet- 
ed.*  iLgain,  he  says:  The  provisions  of 
section  8,  article  9,  aforesaid  are,  In  effect, 
a  denial  of  the  right  of  corporations  to  make 
assessments  of  property  for  taxation,  until 
the  general  assembly  shall  grant  such  right.' 
The  court  holds  that  'such  right'  had  not 
been  granted  to  CSiarleston,  or,  if  it  ever  had 
been  granted,  that  it  was  then  of  no  force 
or  effect,  repealed  by  the  constitution  of 
1S6S  or  sabsequent  statutes.  The  court  al- 
so held  that  there  was  no  general  law 
vesting  In  corporate  authorities  of  cities, 
towns,  etc.,  the  power  to  aaseBS  prc^erty  for 
taxation.  Mr.  Justice  Gary  says:  'Under 
the  foregoing  view  of  the  case,  there  Is  only 
one  legal  assessment  for  the  year  1883  In 
the  city  of  Charleston,  and  the  duty  of  the 
city  assessor  Is  purely  ministerial;'  and 
ordered  that  the  writ  of  mandamus  do 
issue  as  requested.  Mr.  Obiet  Justice  Mc- 
Iver,  in  a  separate  opinion,  concurred  in  the 
conclusion  reached  by  Mr.  Justice  Oaiy. 
He  does  not  hold,  as  was  argued,  that  in  no 
event  can  municipal  authorities  assess  prop- 
erty for  taxation;  on  the  contrary,  he  says: 
'Section  1  of  article  9  provides  that  the 
general  assembly  shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assessment 
and  taxation,  and  hence  section  8  of  that 
article,  permitting  the  general  assembly  to 
veet  in  municipal  corporations  the  power  to 
assess  and  collect  taxes  for  corporate  pnr- 
poses,  must  be  so  construed  as  to  conform 
to  the  manifest  scheme  of  uniformity  ex- 
pressly required  by  the  previous  provisions 
of  the  constitution.'  His  remarks  are  upon 
the  'scheme  of  uniformity*  required  by  the 
constitution,  and  he  says  that  the  general 
assembly  may  'vest  in  municipal  corpora- 
tions the  power  to  assess  and  collect  the 
taxes,'  but  such  power  must  conform  'to 
the  manifest  scheme  of  uniformity.'  Mr. 
Justice  Pope  dissented  under  the  constlta- 
tlon  as  construed  by  the  supreme  court,  and, 
as  I  understand  it,  I  hold  that  the  general 
assembly  could  vest  In  the  municipal  corpo- 
ration, to  wit,  the  town  of  Darlington,  pow- 
er to  assess  and  collect  taxes  for  corporate 
purposes.  By  section  16  of  'An  act  to  alter 
and  amend  the  charter  of  the  town  of 
Darlington,'  approved  Decemtier  26,  1884, 
It  is  provided:  *That  the  said  mayor  and 
aldermen  shall  have  the  power  and  authori- 
ty to  Impose  taxes  each  year  for  the  use  of 
said  town.  •  «  «  The  value  of  such  real 
And  personal  property  lor  the  purpose  of 


taxatloii  shall  be  fixed  and  assessed  as  here- 
inafter provided.'  Sec.  x7:  "That  the  said 
mayor  and  aldermen  shall  annually  appoint 
three  dtlzena  of  said  town  to  assess  the 
value  of  real  estate  tar  taxation';  and  directs 
how  said  assessors  shall  quall^,  and  per^ 
form  their  duties.  Section  IS  provldeB  and 
requires  that  'every  owner  of  personal  prc^ 
erty  within  the  corporate  limits  <^  said  town 
thereof  to  make  a  fair  and  Just  return  on  oath 
before  the  cleA  of  said  town,  within  a  time 
fixed  in  said  public  notice,  of  said  personal 
property  for  taxation.'  The  section,  at  con- 
siderable length,  covers  the  assessment  of 
personal  property.  Section  16  of  the  act  of 
IS&i,  as  amended  by  the  act  ttf  1888  (20  St 
at  Large,  p.  004,  already  dted),  provides: 
That  the  said  mayor  and  aldermen  shall 
have  the  power  and  authority  to  impose 
taxes  each  year  for  the  use  of  the  said  town, 
that  is  to  say,  not  exceeding  fifty  cents  on 
each  one  hundred  dollars  worth  of  real  and 
personal  property  being  In  the  limits  of  said 
town,  except  the  property  of  churches, 
charitable  associations  and  InsUtntlons  of 
learning:  provided,  that  if  the  said  mayor 
and  aldermen  should  ffereaftw  Issue  bonds 
tor  the  purpose  of  aiding  In  the  construc- 
tion of  railroads,  then  they  may  impose 
an  additional  tax  to  raise  a  sufficient 
amount  to  pay  the  interest  on  said  bonds, 
which  additional  tax  shall  not  exceed  fifty 
cents  on  each  one  hundred  dollars  worth  of 
real  and  personal  prop^iy  as  above  provided. 
The  value  of  snch  real  and  personal  proper^ 
for  the  puriKMe  of  taxation  shall  be  fixed  and 
assessed  as  herelnaftw  provided.'  Sections 
17  and  18  of  the  act  of  1884  were  not  amend- 
ed nor  repealed,  and  stand  as  cited.  I  con- 
clude, therefore,  that  the  town  of  Darling- 
ton was  vested  with  the  power  to  assess 
and  collect  taxes  upon  the  real  and  personal 
property  within  its  limits. 

"The  assessment  by  the  town  authwitles 
was  regular,  and  according  to  law.  It  Is  true 
that  the  assessment  by  the  town  authorities 
In  1890  was  higher  than  that  made  by  the 
state  and  county  officials,  but  that  does  not 
show  that  the  town  ^sssessment  was  either 
erroneous  or  ill^al.  It  was  the  duty  of  both 
boards  or  sets  of  assessors  to  assess  all  prop- 
erty *at  a  uniform  and  equal  rate.'  Const 
art  9,  f  1.  Both  boards  had  complete  Juris- 
diction within  their  own  limits.  It  is  Just  as 
probable  that  the  state  and  county  board  err- 
ed In  assessing  the  property  too  low,  as  that 
the  town  boaid  erred  in  assessing  it  too  high. 
If  there  was  any  error,  it  seems  to  be  on  the 
part  of  the  state  and  county  board,  for  in 
1^1,  and  afterwards,  they  assessed  this  same 
property  at  a  higher  figure  than  the  town 
board  did  In  1800.  When  the  town  of  Dar- 
lington appointed  its  assessors,  and  they  had 
duly  performed  their  duty,  reported  the  re- 
sult to  the  town,  and  the  town  accepted  and 
acted  upon  that  assessment,  the  town  should 
not  after  this  lapse  of  time,  and  aft»  the 
plaintiff  and  others,  In  coodfaltli,  por^ 
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chased  Ita  bonds,  be  allowed  to  question  that 
aaseasment  As  to  the  assessment.  Its  force 
and  effect,  and  the  reasons  why  it  must  'con- 
trol* In  questions  of  this  nature,  see  State  t. 
Tolly,  87  S.  C.  5S1,  16  S.  E.  195.  and  State 
T.  Oomwell,  40  S.  O.  26.  18  S.  B.  184. 

"Coons^  for  the  defendant.  In  their  argu- 
ment, stated  that  they  did  not  question  the 
flffores  as  found  by  the  town  antliorlties.  If  It 
should  be  held  that  said  autiiorltteB  had  tlw 
power  to  make  an  assessment. 

"The  def^dant  next  submits  that  the  total 
assessment,  as  made  by  the  town  authorities. 
Is  too  large,  for  the  reason  that  the  property 
of  the  DaiUnffton  Manufacturing  Company 
was  Included  in  It  This  company,  the  de- 
fendant submits,  was  exempt  from  taxation 
by  the  town,  and,  thereftne,  its  property 
should  not  be  Included  In  making  up  the  as- 
sessed valuation  of  the  [Hvperty  in  the  town; 
and  if  this  property  was  Improperiy  Included, 
the  total  assessed  Talnatiions  of  the  town 
would  be  insufficient  to  warrant  the  Issoe 
of  the  bonds.  The  real  and  personal  property 
«f  the  Darlington  Manufacturing  Oompany 
was,  In  1880,  assessed  by  the  town  assessors 
as  follows:  Its  realty  at  970,000,  and  Its  ter- 
aonalty  at  |12S,000,— In  all  $195,000.  If  this 
amoont  Is  deducted  from  the  total  assessment 
of  91>019>686>  then  the  assessed  valuation  of 
tiie  property  of  the  town  would  be  Insnfflclent 
to  warrant  the  Issue  of  the  bonds.  Was  the 
property  of  the  Darlington  Mannfactming 
Compaiiy  exonpt  from  taxation  by  the  town? 
The  Daiilngt<m  Manufacturing  Oompany  was 
entitled  to  the  boi^ta  of  anbdlrlslon  23,  i 
im,  of  the  Oenoal  Statutes  tit  this  state,  be- 
ing the  ajct  of  1878,  whldi  provided:  'Any 
person  who,  diwe  Brst  Jannary>  1872,  has  In- 
vested, or  may  Invest,  coital  In  the  mann-  | 
fiictare  of  cotton,  woolen  and  paper  fatelca, 
inm,  from  Iron  ores,  and  agricultural  Imple- 
meirta,  within  this  state,  shall,  for  the  period 
of  ten  years  ftom  the  date  of  his  Investment, 
be  entlUed  to  receive  ftom  the  tieasnry  of 
the  state,  &  mm  equal  to  the  aggr^te 
amount  of  state,  and  bom  the  county  treas- 
urer, the  aggregate  amonnt  of  county  taxei^ 
less  fb»  two  mills  for  scAioid  pnrpoBes,  and 
from  the  treasnrer  of  all  municipal  corpora- 
tiona,  a  nim  equal  to  the  sggregate  amount 
of  municipal  taxes,  whl<A  shall  be  levied  and 
effected  upon  the  property  or  ci^tal  «n- 
ployed  or  Invested  directly  In  auch  manu- 
factures or  enterprises,  not  induing  heralii 
the  tax  levied  upon  the  land  upon  which  the 
factories  may  be  erected.  The  sum  of  mon^ 
so  to  be  repaid,  to  be  fixed  and  determined  1^ 
the  comptroller  graeral  in  accordance  with 
the  tax  return,  the  state  tax  to  be  paid  by  fbe 
state  treasurer  on  his  warrant,  and  the  county 
tax  1^  the  county  treasurer,  under  the  order 
<tf  the  comiitroller  g^ieral.'  This  section  was 
repealed  In  1886  (19  8t  at  Large,  p.  883),  but 
rights  acquired  under  the  act  were  aiUl  are 
not  affected  by  the  repeal.  The  Darlington 
Manufacturing  Oompany  b^^  business  some 
time  before  1884.  Tbe  exact  time  is  not  given 


In  the  agreed  statement  of  facts.  The  prop- 
erty of  said  company  was  regularly  assessed 
by  the  town  of  Darilngton,  but  said  town  col- 
lected no  taxes  from  it  Tbe  failure  to  collect 
this  tax  by  tbe  town  of  Darlington  cannot  af- 
fect the  question.  It  was  the  duty  of  the 
town,  under  the  law,  to  o^ect  the  same. 
The  right  to  'receive,'  provided  for  In  the  act 
of  1878,  tmj/vti,  depended  uiran  such  collection; 
because  the  Darlington  Manufacturing  Oom- 
pany, under  Its  terms,  would  'be  entitled  to 
receive'  from  the  treasuror  of  tbe  town  'a 
sum  equal  to  the  aggregate  amount  of  munici- 
pal taxes  which  shall  be  levied  and  collected 
upon  the  properly  or  capital  employed  or  In- 
vested directly  In  nnch  manufactures  or  «l- 
tetprlses.'  It  Is  clear  that  tbe  company  had 
to  pay  Its  taxes,  as  a  condition  precedent  to 
its  b^ng  entitled  to  receive  tbe  specified  sum 
from  the  treasurer.  The  constitution  of  South 
Carolina  (article  9,  I  1)  qwclally  limits  prop* 
erty  which  may  be  exempted  from  taxatl(m, 
viz.  such  as  'may  be  exempted  by  law  for 
municipal,  educational,  literary,  sdentlflc  re- 
ligious, or  charitable  purposes.*  Section  8, 
same  artlde,  provides  that  'the  general  asaem- 
tdy  shall  require  that  all  property  except  that 
heretofore  exempted,  within  the  limits  of  mu- 
nicipal corp<»atlona  shall  be  taxed  for  the 
payment  of  debts  contracted  under  tlw  au- 
tborlQr  of  law.*  The  charter  of  tiie  town  of 
Daiiington  authorises  It  to  exempt  only  the 
property  of  chnrdies,  charitaUe  assodattons, 
and  Instltntlons  of  learning.*  18  St  at  Large, 
p.  928,(16.  On  an  other  property  taxes  must 
be  assessed  and  cdlected.  The  act  etted 
above  says  nothing  abont  tax^  except  as  a 
measure  of  tbo  bonus  or  rebate  to  be  given  to 
tlie  persons  ^edfled  in  It  It  does  not  by  Its 
I  own  terms,  exenipt  nor  does  It  anthorise  any 
munldpaUty  to  exempt  anv  pfnKm,  corpora- 
tions, or  property  from  taxation.  This  bonus 
OK  rebate  does  not  eqnal  the  tax  paid,  because 
the  amonnt  paid  for  taxes  on  land  and  for 
schools  Is  not  returned.  TbSn  act  exempted 
no  person  oe  C(Hi»ratlons  from  taxation,  and, 
If  It  had  attempted  to  do  so^  K  would  have 
been  unconstitutional,  because,  as  we  have 
se^  the  constitutloa  directs  the  genial  as- 
semUy  to  require  municipalities  to  tax  stich 
property  as  that  owned  by  the  Dariington 
Manufacturing  Company.  The  general  assem- 
bly did  not  construe  said  act  as  exempting 
such  property  from  taxatloa.  Tbe  act  of 
1878,  passed  the  general  assembly,  could 
have  been  repealed  at  any  time,  Just  as  it  was 
In  1886.  If  it  exempted  property  such  as  that 
of  the  Darlington  Mannftuituring  Company 
from  taxation,  why  did  that  body  insert  In 
numerous  municipal  cbarteiB,  as  it  did  in  tbe 
charter  of  the  town  of  Darlington,  that  such 
municipalities  should  levy  and  collect  on  all 
property  except  that  of  'cbuiches,  charitaUe 
associations,  ajtA  institutions  of  leamlng? 

"The  case  ot  Railway  Co.  v.  Trlbble,  26 
S.  O.  200,  was  an  action  to  recover  from  the 
county  treasurer  money  which  he  had  paid  un- 
der the  act  in  question  to  the  Pelsw  Manufae- 
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turlog  Company,  under  the  anthorlty  of  the 
coEDptroIler  general,  as  a  rebate  or  return  of 
taxes  paid  by  the  company  In  aid  of  a  railroad 
under  a  popular  TOte.  That  distinguished  jur- 
ist, the  late  Judge  Pressley,  who  heard  thla 
case  on  drcnlt,  said  that  the  eonstltntlonsUty 
of  th9  act  did  not  arise  In  this  case;  that,  If  It 
did,  he  would  bold  the  act  constitutional,  not 
because  it  ezonpted  property,  but  because  tt 
was  within  the  power  of  the  legislature  to  au- 
thorize a  bonus  or  gift  In  aid  of  enterprises, 
and  it  could  do  so  as  well  by  glvhig  them 
an  amount  measured  by  the  amount  of 
their  taxes  as  by  giving  a  stipulated  sum. 
The  supreme  court  in  the  opinion  apealu  of 
this  return  as  a  'rebate,'  and  held  that  the 
Pelzer  Company  was  not  entitled  to  the  re- 
bate; that  Its  property  was  taxable,  and  that 
company  was  required  to  pay  the  money  back 
to  the  railroad.  I  bold  that  the  property  of 
the  Darlington  Manufacturing  Company  was 
not  exempt  from  taxation,  and  that  It  is  as- 
sessable and  taxable  by  the  town  of  Darling- 
ton, and  any  statement  of  the  assessed  valua- 
tion of  the  property  of  said  town  which  omit- 
ted It  would  be  defective,  Incomplete,  and  er- 
roneous. This  is  the  construction  put  upon 
the  act  by  the  general  assembly  and  the  courts, 
and  by  the  town  of  Darlington  itself. 

"For  a  further  defense  to  the  action,  defoid- 
ant  alleges:  'That  the  coupons  sued  on  by  the 
plaintiff  belong  to  a  series  of  bonds  alleged 
to  have  been  Issued  by  the  corporate  authori- 
ties of  this  defendant,  undertaking  to  act  In 
this  regard  on  the  alleged  authority  of  the 
act  of  the  legislature  of  the  state  of  South 
Carolina,  approved  24th  December,  1889,  and 
mentioned  In  the  said  bonds,  a  copy  of  one  of 
which  bonds  is  annexed  to  the  complaint  here- 
in, and  that  the  said  act  provides  that,  for 
the  purpose  of  aiding  In  the  construction  of 
railroads,  the  mayor  and  aldermen  of  the 
town  of  Darlington  may  Issue  bonds,  but  that 
it  farther  provides  that  no  bond  shall  be  sold 
for  less  than  its  par  value;  and  this  defend- 
ant alleges  that  the  said  bonds  of  such  series 
were  nev^  sold  at  all,  but  were  issued  under 
and  by  virtue  of  certain  agreements  dated  the 
22d  April,  1890,  and  the  23d  April,  1890.  and 
were.  80  issued  for  the  purpose  and  for  the 
consideration  mentioned  in  said  agreemrat,  to 
wit,  only  in  exchange  for  stock  of  the  Charles- 
ton, Sumter  &  Northern  Railroad,  which  was, 
and  always  has  been,  valueless,  and  not  for 
their  par  value.  That  the  consideration  of 
such  bonds  was  not  equal  to,  but  was  less 
than,  the  par  value  of  said  bonds,  and  said 
bonds.  If  sold,  were  sold  for  less  than  tfaejr 
par  value;  and  of  the  foregoing  the  plain- 
tiff had  due  notice.'  In  the  agreed  statement 
of  facts,  it  is  said:  'When  the  bonds  of  the 
town  of  Darlington  were  delivered  under  the 
agreement  above  referred  to,  a  certiflcate  of 
stock  In  the  Charleston,  Sumto:  &  Northern 
Railroad  Company  was  made  out  in  the  name 
of  said  town  for  730  shares,  for  the  par  valoe 
of  ¥100  each,  and  delivered  to  the  towa  Aft* 
erwards  the  town  surrendered  this  certiflcate^ 


and  obtained  In  its  stead  other  certificates,  one 
In  its  own  name  for  630  shares,  and  several 
In  the  name  of  Individuals,  who  had  agreed 
to  subscribe  to  the  stock  of  the  Charleston, 
Sumter  &  Northern  Railroad  Company.  In 
five  cases,  at  least,  the  town  collected  the 
amount  of  their  subscriptions  from  each  of 
these  five  at  par,  ddlverlng  to  them,  upon  pay- 
ment therefor,  the  scrip  In  the  Chartoeton, 
Sumter  &  Northern  Railroad,  whldi  ttmf  re- 
ceived in  par  exchange  for  their  orlslnal  acr^ 
for  730  shares,  alMve  referred  to.'  I  think 
that  this  disposes  of  the  defendant's  allegations 
that  said  stock  'was,  and  always  bos  been, 
valueless,*  and  that  'said  bonds,  If  sold,  were 
sold  for  less  than  their  par  value.'  These  are 
the  allegations  of  the  defendant,  and  the  bur- 
den of  proving  them  rests  tqton  4**t**v^*"*t, 
and  the  statement  of  facts  does  not  snstobi 
them.  The  value  of  railroad  stock  Is  an  ever 
shifting  sum,  and  the  town  olfieiaLB,  it  is  to  be 
presumed,  knew  what  they  were  didng,  and 
acted  in  accordance  with  the  facts  as  they 
existed  in  1890. 

"Defendant  contends  that,  under  the  statute 
amendbig  Its  charter,  tbe  town  had  to  actual- 
ly borrow  cash  upon  its  bonds,  which  bonds 
were  to  be  sold  for  not  less  than  tb^  par 
value  in  money,  and  that  the  money  was  to 
be  used  1^  the  town  to  aid  In  the  constmc- 
tlon  of  the  rajlway;  that  the  town  was  not 
given  any  authority  to  subscribe  for  stock, 
llie  town  did  not  subscribe  for  stot^  Tbe 
agreement  is  for  the  exdiange  of  8to<^  fbr 
bonds.  This  agreement  Is  between  tbe  town 
of  Darlington  and  the  Central  Carolina  lAnd 
ft  Improvemmt  Company.  Upon  these  bonds 
the  Central  CaroUna  Land  ft  In^rovement 
Company  raised  the  sum  of  ¥76,000,  oU  of 
which  was  used  in  the  construction  of  tbe 
railway.  Hie  charter  of  the  town  of  Darling- 
too  provides  that  *no  bond  shall  be  sold  for 
lees  than  its  par  value.'  This  clause  comes  to 
!  at  the  end  of  the  section,  and  is  s^i^arated  from 
the  clauses  authotlzlDg  the  Issue  of  the  bcsids 
I  for  the  purpose  of  aiding  In  the  conatrUtfUun 
j  of  railroads.'  The  act  does  not  direct  any  one 
j  to  sell  the  bonds,  nor  how  they  should  be  mo3A; 
It  does  not  even  say  that  they  must  be  sold. 
Tbe  natural  Inference  Is  that  tbey  ml^t  be 
sold,  and,  If  sold,  that  they  must  be  sold  tot 
not  less  than  their  par  value.  When  bonds 
are  issued  in  aid  of  a  railroad,  an  exchange 
at  par  for  stock  of  the  railroad  is  a  sale  at 
par,  in  the  decision  of  the  supreme  court  of 
the  United  States.  The  desire  of  the  pec^e 
of  Darlington  was  to  aid  in  the  construction  of 
the  railroad  about  to  pass  their  town.  The 
general  assembly  gave  them  the  authority  to 
issue  bonds  for  that  purpose.  The  town  ao- 
tborities  did  Issue  them  for  that  purpose,  and 
the  town  not  only  accomplished  Its  purpose, 
but  also  got  stock  in  the  railroad.  I  think, 
and  so  hold,  that  the  town  received  an  amomkt 
of  stock  equal  to  the  par  of  the  bonds  then 
worth  par,  and  part  of  which  It  sold  for  par 
In  cosh;  and  that,  under  the  dedstons  of  the 
nqtreme  court  of  the  United  States,  tbe  de* 
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liTeriiig  of  the  amomit  of  par  In  atock  1b  a  sale 
for  par.  Meyor  t.  City  at  Mnscatliie,  1  WalL 
S84;  Rogers  t.  BorUngton.  8  WaU.  6M;  Mont- 
cblr  T.  Bamadell.  107  U.  S.  147,  2  Sap.  Ot 
301.  In  tba  latter  caae,  a  atatnta  anUKirlzed 
the  town  to  borrow  DMoer,  and  UiTeit  it  in 
stDck  of  a  nUlroad  company,  the  bonds  Is- 
■oed  not  to  be  dtapoeed  of  for  leaa  than  par. 
Tlie  bonds  wen  ezebanged  by  tbe  town's 
conutttalone^  for  Inctnne  bonds  of  the  raU< 
way  oompany  at  par.  The  court  said:  That 
exchange  was  a  snbstandal  compliance  with 
tbe  statate.  *  •  •  The  road  was  conBtmct- 
ed  as  flft«^tf>»^p^B*wT,  and  the  Inoome  bonds  (tf 
tbe  company  xemataied  In  the  bands  of  the 
conunlseHnun,  a: •some  of  them.  Whether 
these  bonds  oltimateiy  prored  to  be  of  any 
ralne  is  of  no  conaeqaoKX  as  between  the 
tomato  and  tbe  plaintiff.' 

"Defendant  dted,  In  eapffcxt  of  Its  position* 
8c^  T.  Wrlgbt,  101  U.  S.  06S,  and  O^umv- 
Bcm  T.  Perrlne,  103  U.  8.  80&  The  oonrt  was 
controlled  ity  a  soles  of  dedslons  In  New 
^ork.  In  whifdi  state  the  case  arose,  and  was 
unable  to  f<dlow  its  own  vlewa.  In  Mont 
clalr  T.  w^tnaii^tii,  aiQTa,  where  the  atatoto 
was  snbetantlally  the  same  as  tiuU  New 
Tortc,  the  oonrt  applied  the  Tlews  whidi  It 
had  announced  In  Sdplo  t.  Wrl^it,  but  ooald 
not  then  enforoe^  Bat,  as  Inttanated  abore^ 
It  la  dIfllCDit  to  see  what,  If  anything,  this 
qnestion  of  stoA  has  to  do  with  the  case. 
The  bonds,  under  the  |«ovirioDS  of  the  char- 
ter, were  issned  to  aid  in  the  oraslmcUon  of 
the  railroad.  The  charter  did  not  regmre  that 
stock,  or  anything  else,  should  be  given  in  ex- 
change tat  the  bMtds.  Tliat,  nnder  tbe  law, 
which  the  town  was  to  receive  as  a  coosldera- 
Hon  for  Its  bonds,  was  to  be  tbe  increased  ad- 
rantage  which  Its  citizens  should  receive  from 
the  new  railroad  naming  into  the  corporate 
limns  ot  the  town.  If,  In  addition  to  this,  it 
received  stock,  then  that  stock  was  extra,  not 
required  Iqr  law.  That  som^blng  wss  given 
bey(md  what  was  required  cannot  Invalidate 
the  bonds,  If  all  that  was  requteed  was  giren. 

'In  the  agreed  statemott  at  facts,  tlils  par* 
agraph  occurs:  Hie  town  acquired  the  tract 
•ot  twenty-four  aerea  by  them  agreed  In  tbe 
agreonent  of  22d  1890,  to  be  oMTeyed 
to  the  Oential  CanOlna  Land  &  Improvement 
Company,  and  duly  conveyed  the  same  to  tlte 
land  and  improvement  company,  having  paid 
f  <Mr  the  same,  acquiring  It  In  the  sum  of  94,200.* 
As  I  understand  this,  the  town  acquired  and 
paid  14,200  for  this  land,  and  gave  It  to  the 
said  oonq>ajiy.  Hie  agreement  at  22d  April, 
1800,  referred  to,  reads  that  tbe  town  waa  to 
give  this  land  to  the  eoaapunj.  If  the  town 
coold,  nnder  Its  charter,  give  land  to  the  com- 
pany, in  aid  of  tm  ralbnad,  cert^nly  it  could 
give  Its  bond  for  that  purpose,  I  ftU  to  see 
upon  what  grounds  the  town  of  Darlington 
can  complain  of  these  transactions.  It  made 
the  agreement  as  to  the  bcmds.  More  than 
par  was  raised  on  these  bonds,  and  aU  of  the 
money  went  to  tbe  coDstnictlon  of  this  rail- 
road. It  ba*  received  par  for  its  bonds,  in  a 


railroad  constructed  and  operated  as  it  con- 
tracted for,  which  satisfies  the  charter  provl- 
Mons.  It  has.  In  addition,  and  as  a  bonus,  not 
required  by  tiie  statute,  received  par  for  Its 
bonds  in  the  stock  of  the  railroad. 

"Sevoal  of  the  most  Important  Issues  In  this 
action  were  raised  In  the  case  of  Atlantic  Trust 
C!o.  V.  Town  of  Darlington,  beard  and  deter- 
mined In  the  coorta  of  the  United  States.  See 
the  decision  of  the  drcidt  court  of  the  United 
Stetes,  reported  In  63  Fed.  76,  and  that  of  tbe 
circuit  court  of  appeals.  Fourth  drcuit,  report- 
ed In  16  C.  C.  A.  28,  68  Fed.  849.  These  de- 
cisions sustain  the  conclusions  reached  by  this 
court  The  printed  arguments  of  the  teamed 
couoBel  In  that  cause  have  been  submitted  to 
me.  They  are  truly  most  able  and  exhaustive, 
covering  every  Issue  In  admirable  s^le.  It  Is 
due  to  these  gmOenmi,  and  a  ^easnre  to  the 
court,  to  say  that  these  arguments,  on  both 
Bldea,  have  been  oC  the  greatest  aid  to  this 
court,  and  that,  wboi  deemed  appropriate, 
thedr  succinct  and  dear«ot  statonento  of  law 
and  tact  have  In  several  Instances  beean  adtqit* 
ed  by  the  court  Wherefore,  it  la  ordered,  ad- 
Jodged,  and  decreed,  that  tbe  plaintiff  have 
judgment  In  Ha  favor,  and  against  tbe  defend- 
ant, for  the  sum  of  eight  hundred  and  ninety- 
seven  2B-100  dollars  ($807.26),  and  tbe  ooate 
and  disbursements  of  this  action." 

Judgment  waa  duly  entered  np  against  tiie 
defoidant  upcm  this  decree,  and  due  notice  of 
appeal  gtvoi  therefkun  ivon  tibe  following  ek- 
eetfOoOBi  "First  That  his  honor  ared  In 
holding  that  the  asaessmait  by  tbe  town  an- 
thorlties  of  tbe  town  of  DarUngton  waa  regu- 
lar and  according  to  law,  and  ahonld  have 
bdd  that  Inasmndi  as  It  an»eaied  from  the 
testimony  that  ttie  asseasmcnt  by  t2ie  town  aa- 
tiurltiee  In  1890  was  higher  than  that  made 
by  the  city  and  ooontgr  offlelals,  said  nrnrsn 
ment  made  by  the  town  anthraltles  was  erre> 
neons  and  irregular.  Second.  That  his  honor 
should  have  held,asacMidnBlwiof  law,  tiiat 
under  the  constitution  of  the  state  of  South 
OaroHns  In  force  attiie  time  of  tbe  creation  of 
the  causes  of  action  sued  on  herein,  tbe  assess- 
ment autaiorlsed  by  each  eongUtutton  to  be 
made  for  taxation  for  muMclpal  purposes  was 
tbe  assessment  as  made  tbe  looper  anfbori- 
tles  for  ttie  pm-poees  of  taxation  toe  general 
dty  and  county  purpoeaik  and  ma  reqalred  to 
coniwm  thereto;  andtiiattteaBaessmtiH  uinde 
under  which  the  bonds  constituting  the  said 
causes  of  action  herein  were  issued,  being  an 
assessment  made  at  a  higher  rate,  and  difter- 
Ing  ftom  the  assessraent  made  for  tiie  purpose 
of  stete  and  comi^  taxation  for  tlie  year  In 
which  the  obligations  sued  on  in  tUs  action 
were  effected,  was  Invalid,  Irregular,  and  null 
and  void.  Third.  ^Riat  his  btmw  should  have 
h^  as  a  conclusion  nt  law  0t  appearing  that 
the  assessors  had  not  made  and  reg^rted  the 
assessment  within  the  time  limited  by  the 
charter  ctf  tiie  town  otf  Darilngton),  that  the 
assessment  so  made  was  irregular  and  Invalid, 
and  could  not  serve  aa  a  basis  f wHhe  issuing 
of  tbe  bonds  sued  on  liii#licttQtkuaO]@m£! 
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riiat  his  honor,  the  presiding  Judge,  erred  in 
holding  that  in  ascertaining  the  property  of 
the  toiwn  of  Darlington  subject  to  taxation  for 
the  purpose  of  authorizing  the  Issue  of  bonded 
indebtedness,  that  the  property  of  the  Darling- 
ton Manofactaring  Company  should  be  Indnd- 
ed.  Whereas  his  honor  should  have  held  that 
the  meaning  of  the  provision  of  the  c<Kistltu- 
tlon  limiting  and  restricting  the  amount  of  the 
bonded  Indebtedness  which  could  be  Incurred 
by  any  municipal  corporation  was  that  the 
sum  should  neT«r  exceed  eight  per  centum  of 
the  property  assessed  for  actual  taxation  for 
taxes  to  be  used  In  supporting  and  paying  the 
expenses  of  the  town  and  its  debts,  and  that 
the  property  of  the  Darlington  Mantifacturlng 
Company,  being  by  a  provision  of  law  with- 
drawn, so  far  as  any  taxation  thereupon  was 
concerned,  from  any  actual  payment  or  partic- 
ipation in  the  bnrden  oC  taxation,  should  have 
been  excluded  from  the  assessment  In  ascer- 
taining the  amount  of  the  assessment  author' 
izlng  the  issue  of  the  bonded  indebtedness. 
Fifth.  That  his  honor,  the  presiding  Judge,  er- 
red In  holding  that  the  property  of  the  Dar- 
lington Manufactiulng  Company  was  not  ex- 
empt from  taxation,  and  that  it  was  assessable 
and  taxable  by  the  town  of  Darlington;  and 
that  any  statement  of  the  assessed  valuation 
of  the  property  of  said  town  which  omitted  It 
would  be  defective,  Incomplete,  and  errone- 
ous. Whereas,  his  honor  should  have  held 
that,  for  the  purposes  of  incurring  a  bonded 
Indebtedness,  as  provided  and  restricted  by  the 
constitution  of  the  state  of  Sonth  Carolina,  the 
property  of  the  Darllngtim  Manufacturing 
Company  was  exempt  from  taxation,  and  was 
not  assessable  and  taxable  by  the  town  of 
Darlington,  and  that  any  statement  of  the  as- 
sessed valuation  ot  the  property  of  the  said 
town  upcm  which  any  bonded  Indebtedness 
should  be  incurred,  which  Included  the  prop- 
erty of  the  said  Darlington  Manufacturing 
Company,  was  defective,  Incomplete,  and  er- 
roneous, and  that  the  same  should  be  exclud- 
ed from  such  assessment  Sixth.  That  his 
honor  erred  In  holding  that  the  town  rec^ved 
an  amount  ot  stock  equal  at  par  to  the  par 
of  bonds  then  worth  par,  and  that  this  was  a 
compliance  with  the  provisions  of  the  charter 
of  Darlington  that  these  bonds  should  not  be 
sold  at  leas  than  i>ar.  Whereas,  his  honor 
should  have  held  that  the  bonds  In  the  pres- 
et case  were  Issued  In  ^change  for  stock,  and 
not  mAA  at  all,  bat  for  stock  which  was  of  un- 
certain value,  if  not  valueless,  and  therefore 
the  bonds  issued  by  the  town  had  not  been 
sold  for  par,  as  required  by  the  statute.  Sev- 
enth. That  his  honor  should  have  held  that 
the  bonds  In  question  had  been  Issued  at  a 
time  when  eight  per  centum  upon  the  assess- 
ed aggregate  of  the  property  in  the  town  of 
Darlington  assessed  for  the  purpose  of  taxa- 
tion was  less  than  the  aggregate  of  the  Issue  of 
the  bonds  of  which  the  bonds  held  by  the 
plalntlif  were  a  part,  and  that,  therefore,  the 
»ttlre  issue,  Including  the  bonds  held  by  plain- 
tiff, was  Irregolar,  invalid,  null^  and  void." 


Woods  ft  Macfarlan  and  MltcheU  ft  Smith, 
for-  appellant.  Slnuns,  SVegUng  ft  Ooppd- 
mann,  for  respondent. 

McIVEB,  a  J.  This  is  an  action  to  re- 
cover the  amount  ot  post-due  coupons,  taken 
from  certain  bonds  held  by  Qie  plaintiff, 
which  purport  to  have  been  Issued  by  the 
proper  municipal  anthorfties  of  tbe  town  of 
Darlington.  Jury  trial  having  been  waived, 
the  case  was  beard  by  bis  honor,  Judge  AJ- 
drlch.  upon  an  agreed  statement  of  facts,  set 
out  In  the  case,  and  he  rendered  Judgment  In 
favor  ct  the  plaintiff  for  ^e  amotmt  of  said 
coupons,  together  with  Interest  thereon  from 
their  maturity.  From  this  Judgment  defend- 
ant appeals,  upon  the  several  exceptloiii 
which  appear  In  the  record. 

For  a  full  understanding  of  the  facts  and 
the  questions  presented  for  decision,  the  re- 
[>orter  will  set  out,  in  his  report  oC  the  case, 
the  agreed  statement  of  facts,  the  decree  of 
tbe  circuit  Judge,  and  the  exceptions  thereto. 

The  defendant,  while  not  denying  the  exe- 
cntion  of  the  said  bonds  and  coupons,  bases 
its  defense  substantially  upon  tbe  ground 
that,  at  the  time  these  bonds  were  Issued, 
the  municipal  authorities  of  tbe  said  town 
had  no  power  to  issue  such  bonds.  There  is 
no  doubt  that  a  municipal  corporation  has  no 
powers,  except  such  as  are  conferred  upon 
it  by  legislative  authority.  Our  Inquiry, 
therefore.  Is  whether  the  le^^lature  ot  the 
state  has  conferred  upon  the  town  of  Dar- 
lington the  power  to  issue  these  bonds,  Tbe 
contract  here  in  question*  having  been  entered 
into  while  the  constitution  ot  1868  was  In 
force,  its  validity  must  be  tested  by  the  pro- 
visions of  that  constitution,  and  the  statutes 
passed  In  conformity  thereto.  Tbe  provisions 
of  that  constltotlon  which  affect  tbla  ques* 
tlon  are  the  following:  Section  33,  art.  2, 
mbWb  i%fld6  as  follows:  "AU  taxes  upon 
property,  real  or  personal,  shall  be  laid  upon 
tbe  actual  value  of  the  property  taxed,  as 
the  same  shall  6e  ascertained  by  an  assess- 
ment made  for  the  purpose  of  laying  such 
tax."  Section  1,  art  8,  which  declares  that 
the  general  assembly  "shall  iffovlde  by  law 
for  a  uniform  and  equal  rate  of  assessmenr 
and  taxation,  and  shall  prescribe  such  regn- 
lati<HtB  as  shall  ■ecnxe  a  Just  valoatloD  for 
taxation  of  aD  property  real,  personal  and 
possessory,  except  mines  and  mhiing  claims, 
the  proceeds  of  which  alone  shall  be  taxed; 
and  also  exciting  such  pn^>erty  as  may  be 
exempted  by  law  for  municipal,  educationaL 
literary,  sclentiflc.  religious  or  charitable  pur- 
poses." Section'  5  <tf  the  same  article,  which 
requires  the  geifienU  assembly  to  enact  laws 
for  the  exempti<m  from  taxation  of  certain 
classes  of  property,  to  wit,  **publie  schools, 
colleges  and  Institudons  of  learning,  all  char- 
itable institutions  In  the  nature'  of  asylums 
for  the  infirm,  deaf  and  dumb,  blind,  idiotic 
and  Indigent  persons,  all  public  libraries, 
churches,  and  burying  grounds."  Section  8 
of  the  same  artld^g^lgf^^^e^ft^g^tne 
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corporate  antborlttes  of  a  town  "may  be  restr 
ed  witb  power  to  aasew  and  collect  taxes  for 
corporate  porpoees,"  and  declares  tbat  "the 
general  assembly  ahaU  require  tbat  all  tbe 
property,  except  that  heretofore  exempted, 
within  the  limits  of  monldpal  corporations, 
shall  be  taxed  for  the  payment  of  debts  con- 
tracted under  anthority  of  law."  Sectlcm  0 
of  tbe  same  article,  which  reads  as  follows: 
"Tbe  general  assembly  shall  provide  for  the 
incorporation  and  organization  of  cities  and 
towns,  and  aiiall  restrict  their  powers  of  taxa- 
tion, borrowing  money,  contracting  debts, 
and  loaning  their  credit";  and  section  17  of 
the  same  article,  which  reads  as  follows: 
"Any  bonded  debt  hereafter  incurred  by  any 
ccnmty.  monicipal  corporation  or  political  di- 
Ttadm  of  this  state  sball  never  exceed  eight 
per  centam  of  the  assessed  value  of  all  the 
taxable  property  tfaer^";  this  last-mention- 
ed section  being  an  amendment,  ad(^ted  la 
1884.  18  8t  at  Large,  p.  689. 
'  From  these  constitutltmal  provisions.  It 
seems  to  me  that  the  following  conclusions 
must  be  deduced:  (1)  That  all  the  prt^ierty 
In  the  state  Is  liable  to  be  taxed  except  such 
as  Is  specially  exempted  by  section  C,  art.  9, 
or  other  proTisions  of  the  constitution,  and 
except  such  as  could  not  be  taxed  without  a 
violation  of  the  provisions  of  tho  constitu- 
tion of  the  United  S&tes;  which  latter  ex- 
ception is  not  pertinent  to  our  present  Inquiry. 
(2)  That  all  taxes,  wbether  state  or  county 
or  municipal,  must  be  laid  upon  the  actual 
value  of  the  property  taxed,  as  the  same  shall 
be  ascertained  by  an  assessment  previously 
made  for  that  purposie.  (3)  That  such  assess- 
ment must  be  uniform,  whether  made  tor  the 
purpose  of  state,  county,  or  municipal  taxa- 
tion. (4)  That  the  corp<»ate  authorities  of  a 
town  may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes, 
but  in  doing  so  "the  general  assembly  shall 
require  that  all  ffiS  property,  except  tliat  here- 
tofore exempted,  within  the  limits  of  munici- 
pal corporations,  shall  be  taxed  for  the  pay- 
ment of  debts  contracted  under  authority  of 
law."  (5)  That  while  there  is  no  express  pro- 
vision authcMizing  the  general  assembly  to 
invest  the  municipal  authorities  of  a  town 
with  power  to  borrow  money,  and  issue  lx>nds 
to  secure  the  same,  yet  this  is  necessarily 
implied  by  the  provisions  of  sections  9  and 
17  of  article  9,  above  quoted.  (B)  That  this 
power  to  borrow  money  and  issue  bonds  is 
limited  by  section  17  of  article  9,  providing 
that  after  1884  the  bonded  debt  of  any  mu- 
nicipal corporation  "shall  never  exceed  eight 
per  centiun  of  tbe  assessed  value  of  all  the 
taxable  property  therein." 

These  being  the  conclusions  deducible 
from  the  provisions  of  the  constitution,  the 
next  Inquiry  is  what  powera  have  the  gen- 
eral assembly  undertalcen  to  confer  upon 
the  corporation  of  the  town  of  Darlington 
In  reference  to  creating  a  bonded  debt  By 
tne  act  of  1884  (18  St.  at  Large,  p.  923).  tbe 
mi^r  and  aldermen  ot  the  town  of  Darling- 


ton were  authorized  to  borrow  money  and 
issue  bonds  or  scrip  therefor  to  an  amount 
not  exceeding  five  thousand  dollars  provid- 
ed, "that  no  bond  shall  be  sold  for  less  than 
Its  par  value."  That  act  (section  16),  also  pro- 
vided that  the  said  mayor  and  aldermen 
"shall  have  the  power  and  authority  to  Im- 
pose taxes  each  year  for  the  use  of  said 
town;  that  is  to  say,  not  exceeding  fifty 
cents  on  each  hundred  dollars'  worth  of 
real  and  personal  property  being  In  the 
limits  of  said  town,  except  the  property  of 
churches,  charitalfle  associations  and  Insti- 
tutions of  learning.  The  value  of  such  real 
and  i>ersonaI  property  for  the  purposes  of 
taxation  shall  be  flxed  and  assessed  as 
hereinafter  provided."  In  section  17  pro- 
vision Is  made  for  the  iu>pointment  annually 
of  three  citizens  of  the  town  by  the  corpo- 
rate authorities,  "^to  assess  the  value  of  real 
estate  for  taxation,"  and  prescribing  the 
time  within  which,  and  the  manner  in 
which,  such  assessment  shall  be  made.  Sec- 
tion 18  requires  tbe  owners  of  personal  prop- 
erty within  the  corporate  limits  to  make  a 
return  of  such  property  to  the  town  cleric 
within  a  prescribed  time,  and,  if  no  such 
return  Is  made  within  tbe  time  prescribed, 
then  It  Is  made  tbe  duty  of  said  clerk  "to 
assess  such  personal  property  for  taxation, 
and  his  said  assessment  shall  be  flnaL"  Tbe 
section  also  contains  a  provision  that  if  the 
mayor  and  aldermen  are  dissatisfied  with 
the  return  made  1^  the  owner,  he  may  be 
required  to  come  before  them,  "and  fairly 
account  for  the  personal  property  of  such 
owner";  and  if  he  neglects  or  refuses  to 
do  so,  then  his  personal  pn^terty  shall  be 
assessed  for  taxation  by  the  mayor  and 
aldermen  at  Its  true  value  By  the  act  of 
1889  (20  St  at  Large,  p.  503),  section  16  of 
the  foregoing  act  was  amended  by  adding 
thereto  the  following  provision:  "That  If 
the  said  mayor  and  aldermen  should  here- 
after issue  bonds  for  the  puipoae  of  aiding 
In  the  construction  of  railroads,  thra  tbey 
may  impose  an  additional  tax  to  raise  a  suf- 
ficient amount  to  pay  the  interest  on  said 
bonds,  which  additional  tax  shall  not  exceed 
fifty  cents  on  each  one  hundred  dollars 
worth  of  real  and  personal  property,  as 
above  provided";  and  section  28  of  the  act 
of  1884  was  further  amended  by  allowing  an 
issue  ot  bonds  for  tbe  purpose  of  aiding  Id 
the  construction  of  railroads  to  any  amount 
"and  that  no  bond  shall  be  sold  for  less 
than  Its  par  value."  All  of  the  other  provi- 
sions of  the  act  of  1884  remained  unchanged. 

From  this  review  of  the  several  statutoxj 
provisions  upon  the  subject,  read  In  the  light 
of  the  constitutional  provisions  above  re- 
ferred to.  It  Is  very  manifest  that  the  general 
assembly  Intended  to  invest  the  corporate 
authorities  of  tbe  town  of  Darlington  witb 
authority  to  Issue  bonds  in  aid  of  railroads, 
and  also  witb  power  to  lay  assessments  on 
the  taxable  property  within  tbe  corporate 
limits  of  tbe  said  town  for  th&j)urpose.of 
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levying  taxes  thereon  to  mlse  money  to  p«j 
the  Interest  on  each  twnds.  It  Is  trne  that 
the  act  conferriDK  the  power  to  Issue  bonds 
does  provide  that  the  corporation  may  Issae 
bonds  In  aid  of  railroads  '*to  any  amount,*' 
bnt,  in  order  to  avoid  any  conflict  with  the 
constltatlonal  provision  limiting  the  amount 
of  the  bonded  debt  of  any  town  to  8  per 
centum  of  the  assessed  value  of  all  the  taxa- 
ble property  therein,  that  provision  of  the 
act  must  be  quallfled  by  such  constitutional 
provision,  and  so  read  that  tbe  authority  will 
be  confined  to  the  Issue  of  bonds  to  any 
amount  not  exceeding  the  limit  prescribed 
by  the  constltntlon,  upon  the  well-settled 
principle  that  a  statute  wUl  never  be  con- 
strued unconstitutional  where  it  can  be,  in 
any  possible  way,  reconciled  with  the  pro- 
visions of  the  constitution.  Fletcher  v. 
Peck,  6  Oranch,  87;  Bntier  v.  Pennsylvania, 
10  How.,  at  page  415,  besides  many  other  au- 
thorities to  the  same  effect,  among  which 
our  own  case  of  Pelser  v.  Campbell,  15  S.  CL 
581,  may  be  dted. 

If  this  be  so,  then  the  next  inquiry  Is, 
whether  tbe  defendant  corporation.  In  Issu- 
ing the  bonds  In  question,  has  exceeded  the 
power  thus  legitimately  conferred  npon  it 
The  amount  actually  Issued  being  conceded 
to  be  $78,000,  the  practical  question  is  wheth- 
er that  amount  exceeded  the  constitutional 
limit,  "eight  per  centum  of  the  assessed 
value  of  all  the  taxable  property  therein,**— 
that  Is,  within  the  munldpallty  which  has 
undertaken  to  Incur  the  bonded  debt  Id  .ques- 
tion. To  dtttermlne  this  question  two  ln< 
qntries  are  presented:  (1)  To  what  year  as- 
sessmmt  must  reference  be  bad  T  (2)  Wbere, 
as  in  this  case,  two  assessments  have  been 
maie,  dlfferiiv  in  amount,  one  by  the  town 
assessors  ftir  the  purposes  of  municipal  taxa- 
tion, and  the  otiier  by  tbe  proper  officers  for 
the  purpose  of  state  and  county  taxation, 
which  of  these  two  assessments  Is  to  be 
adopted  as  tbe  basis  of  the  calculation? 

As  to  the  first  of  these  questions,  the  bonds 
having  been  Issued  In  April,  1800,  It  Is  clear 
that,  under  the  case  of  State  v.  Oomwell,  40 
a  0.  26,  18  S.  E.  184,  the  assessment  of  1800, 
made  In  the  early  part  of  the  year,  Is  tbe  one 
to  which  reference  mtwt  be  had,  as  tiiat  le  the 
assessment  made  next  preceding  the  Issue  of 
the  bonds.  By  referring  to  the  assessments 
made  for  that  year,  it  appears  that  the  as- 
sessment made  by  tbe  town  assessors  for  the 
purposes  of  municipal  taxation  amounted  to 
$1,019,685,  while  the  assessment  made  for  the 
purposes  of  state  and  county  taxation  amount- 
ed to  $831,285.  Hence  the  vital  Importance 
of  the  second  of  these  questions,  as  to  which 
of  these  two  sssessments  should  be  adopted 
as  the  tmsis  of  the  calculation;  for.  If  the 
former  be  adopted.  It  Is  clear  that  the  amoont 
of  bonds  issued  did  not  exceed  the  constitu- 
tional limit,  while.  If  the  latter  t>e  adi^ted.  It 
Is  equally  clear  that  snch  limit  was  exceeded. 
It  does  not  seem  to  me  tbat  this  important 
queatloii  hu  era  been  anttuvltatlvely  dedded 


bi  this  state.  Tbe  case  ot  State  r.  KtOy,  45 
8.  O.  457,  2S  &  B.  281«  relied  OD  for  tUs  pm^ 
pose,  only  decides  tbat,  in  tbe  absence  of  any 
leglHlatlon  conferring  npon  a  municipal  corpo- 
ration tbe  power  to  make  asseesmoits  of  real 
estate  within  the  cxntpotate  limits,  for  the  pur- 
pose of  municipal  taxation.  It  must  adopt  the 
assessment  made  by  tbe  prt^pa  offices  flor 
tbe  pjxrpoee  of  state  and  county  taxation,  and 
cannot  adopt  an  assessment  made  by  an  as- 
sessor appointed  by  the  corporate  antboritles 
of  such  municipality.  But  the  court  In  that 
case  does  not  dedde,  and  coold  not  j/iroperlj 
have  undertaken  to  decide,  under  tbe  facta  there 
presented,  that  where  a  mnnicliMl  oorporatkHi 
has,  as  in  this  case,  been  invested  with  power 
to  appoint  assenors  and  provide  for  the  as- 
sessment of  property  within  the  corporate  lim- 
its, for  the  purpose  ot  municipal  taxation,  an 
assessment  made  by  those  aRMlnted  fbr  fliat 
purpose  by  the  municipal  authorities  Is  ille- 
gal. It  seems  to  me,  therefore,  that  the  ques- 
tion, at  least  so  tar  as  authori^  Is  concerned. 
Is  atlll  open.  '  It  Is  true  that  hi  that  case 
one  of  the  Justices  of  this  court  (the  writer 
of  this  opinion),  while  concurring  in  the  ccm- 
cluslon  reached  by  Mr.  Justice  Gary,  who  pre- 
pared the  leading  opinion,  did  go  further,  and 
express  the  opinion,  to  which  he  stlli  ad- 
heres, that,  In  accordance  with  the  manifest 
scheme  ot  the  constRutlon  to  secure  iml- 
formity,  ss  wdl  In  tiie  assessment  as  In  the 
taxatltm  of  tnopoiy,  ihere  could  be  but  one 
lawful  assessment  of  property,  whether  for 
state,  county,  or  municipal  porpoees,  wbldi 
must  represent  the  actual  value  ol  the  pnpa- 
ty;  for  otherwise  the  same  propoly  ml^t  be 
represented  as  having  two  actual  values,  dif- 
fering In  amount,  whidi,  to  use  the  mildest 
term,  would  be  anomalous,  if  not  abnnd. 
tbia  posslblllly  has  been  converted  into  a  fact 
In  this  case,  as  shown  by  the  admissions  in  the 
agreed  statement,  as  It  there  appears  that  the 
two  assessments  dlCTered  largely  in  amoimt 
While,  therefore,  I  do  not  tUnk  that  this  qoee- 
tlon  has  heretofore  been  antborttattrdy  de 
cided,  yet,  when  It  Is  squar^  presented,  as  it 
Is  now.  I  am  still  of  the  opinion  that  there  can 
be  but  one  lawful  assessment  of  pn^erty  toe 
taxation,  and  that  must,  necenarily,  be  tibe 
assessment  made  by  the  proper  offlcers  for 
the  purpose  of  state  and  county  taxation; 
for  It  certainly  could  not  be  claimed  that  ei- 
ther the  town  of  DarBngton  or  any  mnnidpal 
cOTporation  has  been,  or  could  be.  Invested 
with  authority  to  make  assessment  of  prop- 
erty for  the  purpose  of  state  and  conn^  taxa- 
tion. From  this  it  would  follow  Quit  the  is- 
sue of  the  bonds  here  In  question  was  with- 
out constitutional  authority,  but  it  seems  to 
me  that  this  Is  a  case  In  which  the  maxim 
"Communis  error  f  adt  Jus"  may  and  shoold  be 
applied  for  the  protection  of  an  Innocent  h(^- 
er  of  negotiable  paper.  That  maxim  has  been 
distinctly  recognized  and  applied  fn  the  case  of 
Heradon  v.  Moore,  18  S.  C.  3S9,  and  ttiere  Is 
greater  reason  for  applying  it  here  than  tn 
Oiat  case.  In  the  first  place,41ie  potntjabove 
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eoartflwefl  «w  wtbt  ralaed,  or  •ran  hlntsd 
at.  In  any  ease,  so  far  a«  I  am  Informed,  prior 

to  the  case  of  9tate  t.  Kelly,  stipra,  ^rtilch 
was  decided  on  the  2Stli  of  NoTember,  18B6, 
(qnraid  of  five  yean  after  ttie  btrnds  here  in 
question  were  Issued.  On  the  c<HitraTy,  the 
goieral  assembly,  from  year  to  year,  was  pass- 
ing acts  empowering  Tarlons  municipal  cor- 
poratJcms  to  iqipolnt  Qielr  own  asseasors,  and 
otherwise  prorMe  for  the  assessment  of  pn^ 
erty  for  the  poqwae  of  municipal  taxation, 
which,  so  far  as  appears,  were  acted  upon 
witlioat  qnestira  by  taxpayers  or  others. 
The  defendant  corporation  Itself  bad  exerdsed 
and  acted  upon  the  authority  thus  snpposed  to 
be  legally  coaf erred,  and  bad  collected  and 
dlsbuEsed,  from  year  to  year,  taxes  collected 
under  assessments  made  by  the  town  assess- 
ors without  question  from  any  source.  More 
than  this,  the  sapreme  court  Itself  has  upon 
mwe  than  one  occasion  rendered  decisions  In 
which  It  was  aasnmed,  thou^  the  point  was 
neither  raised  nor  decided,  that  tiie  assess- 
ment made  1^  assessofs  an^nted  by  Oe 
town  anthorittes  was  ttw  pn^  and  lawful 
assessment,  to  which  reference  should  be  had 
in  aacertalnlng  whether  the  Ixmded  debt  of  a 
town  exceeded  the  cmistltntlonal  limit.  This 
was  notably  the  case  in  State  t.  Tolly,  87  S. 
a  SSI,  16  8.  B.  195.  In  view  of  all  this.  It 
seems  to  me  that  this  ts  eminently  a  case  prop- 
er for  tiie  ivplleatlon  of  the  maxim  "Commtmls 
error  trndt  Jus,**  and  nxxm  that  groand  I  think 
the  Issue  of  bonds  here  In  question  should  be 
sustained. 

Appellant  contends,  however,  that,  even  If 
the  assessment  made  1^  the  town  assessors 
could  be  adopted  as  the  basis  of  the  caknla- 
tlm,  BtQl  Uie  amount  of  bonds  Issnsd  was  In 
excess  of  the  constltodonal  limit,  aa  tbe  as- 
sessed ralne  of  the  property  of  the  Darlington 
Manufacturing  Company  should  be  deducted 
fmn  such  assessment,  and.  If  so,  the  amount 
of  bonds  Issued  would  exceed  8  per  centum  of 
the  Bssessed  Tahie  of  all  the  taxable  pruperly 
tber^  I  am  at  a  loss  to  percetre  any  just 
ground  for  the  deduction  claimed.  It  Is  con- 
tended that  this  ground  Is  to  be  found  In  the 
provisions  of  snbdlvlslon  28,  I  168,  Qcn.  St 
1882,  which  declares  that  any  poson  who, 
idnce  the  Ist  of  January,  187%  baa  mrested^ 
or  may  InTest,  c^tal  In  the  manutSacture  (tf 
cotton,  or  oflier  fabrics  spedfled,  within  this 
state,  shall,  for  the  pttlod  of  10  years  tnm 
tbe  date  (rf  his  biTestment,  be  eiUltled  to  xtt* 
celTO  from  tbe  state  treasury  a  sum  equal  to 
his  stato  taxes,  and  from  ttie  county  treasnrer 
•the  amount  of  his  coun^  taxes  (not  Indndlnft 
however,  tbe  two  mills  tax  for  adiool  pur- 
poses), md  from  tbe  treasurers  of  all  munic- 
ipal corpoiatlonB  the  amount  of  bis  municipal 
taxes,  "whldi  shall  be  levied  and  collected 
upon  the  property  or  capital  employed  <x  In- 
vested directly  la  such  manufactures  or  enter- 
prises, not  indodlng  herdn  the  tax  levied  up- 
on the  land  upon  which  the  factories  may  be 
erected.**  While  Ods  section,  or,  rather,  sub- 
division of  this  section,  has  been  expressly  re- 


pealed by  tbe  aet  of  1686  (18  St  at  targe,  p. 
888),  yet,  as  the  repealing  act  contains  a  clause 
saving  tbe  rights  of  peESons  who  had  j^evl- 
oosly  acquired  the  same  under  the  provtsions 
of  the  subdivision  as  originally  enacted,  and 
as  It  Is  conceded  that  the  Darlington  Manu- 
facturing Company  had  gone  into  operation 
^or  to  ttie  passage  of  the  repealing  act  It 
may  be  conceded,  for  the  pnrposee  of  this  dlSr 
cusslon.  that  the  persons  who  Invested  their 
capital  In  said  company  may  still  claim  the 
rights  conferred  by  subdivision  28  iMT  section 
169;  but  It  does  not  by  any  means  follow  tnm 
this  that  the  property  of  the  DarUngton  Man- 
ufacturing Company  Is  not  taxable,  and  hence 
should  not  be  Indnded  in  the  asaessmait  In 
the  first  place.  If  the  gmszal  assembly  had  un- 
dertalcen,  m  expww  terms,  to  exempt  tbe 
priq^erty  of  that  ccmvany  from  taxation,  the 
eflCort  would  have  been  fntlW,  because  in  plain 
violation  of  the  prorlalMU  of  section  1  of  tftl- 
de  %  wtaldi  the  gmsnl  aascmoly  Is  re- 
Ontred  to  prorida  Iqr  law  for  the  aasennent 
and  taxatko  **at  an  prmwrlj,  real,  pemniBl, 
and  possBssofy,"  exeept  anch  dassea  of  ^op- 
earty,  spedflcally  mentioned,  as  may  be  ex- 
empted by  law  from  taxatko;  and  It  certain- 
ly cannot  be  pretended  that  the  property  of 
the  Darlington  Manufacturing  Ounpany  -falls 
wiadn  any  ot  those  clsnsns  But,  to  ^ddltloi 
to  this,  tbe  general  assemUy  has  not  under- 
taken to  exempt  any  at  the  property  of  the 
nnfnjfttpj  from  taxatloo.  On  the  contrary, 
the  express  terms  of  the  subdivision  of  the 
section  above  referred  to  plainly  show  that 
tbe  property  of  the  company  should  not  only 
be  assessed  for  taxation  for  state,  county,  end 
municipal  purposes,  but  also  that  the  taxes 
Imposed  should  be  paid  Into  the  respective 
ttaasorles  to  whldi  they  belonged;  and  the 
only  effect  of  this  statutory  prorUon  iras  to 
allow  those  who  had  paid  such  taxes  to  re- 
ceive from  the  reqieetlTe  treasuries  a  certain 
portion—not  the  whole— of  tbe  taxes  which 
they  had  paid,  for  the  section  extseasly  pro- 
vides that  tbey  are  not  entitled  to  a  return  of 
the  taxes  paid  on  the  land,  nor  to  the  two- 
mill  schotd  tax.  It  Is  very  manifest,  thene- 
fore,  that  the  section  necessarily  contemplated 
that  sudi  property  should  not  only  be  assess- 
ed for  taxation,  but  that  taxes  must  be  paid 
thereon;  for  ottiwwlss  tiie  scheme  of  the  stat- 
ute could  not  possibly  be  carried  out  ITie 
real  and  only  purpoee  of  this  statutory  provi- 
sion was  to  give  a  bmus  to  those  who  had  to- 
vested  thdr  capital  Id  manufkcturing  enter- 
prises, for  the  purpose  of  encouraging  such  en- 
terprises. It  seems  to  m^  thoetore,  that 
there  Is  no  escape  from  the  conclusion  that 
tbe  property  of  the  Darlington  Manufacturing 
Company  was  taxable  property  within  tbe  cor 
porate  limits  of  the  said  town,  and  was  there 
fore  properly  and  necessatlly  Indnded  In  the  as- 
sessed Tslne  of  such  pnqiierty. 

Again,  It  Is  contended  that  there  Is  nothing 
to  the  .constltuUon  which  forUds  the  general 
assembly,  when  It  grants  a  charter-^  a  mu-i 
nlclpal  corporatltm,  fromttyemttlW'  M^^HwC 
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es  of  ItB  property  from  taxation.  Eren  If  tbls 
proposition  were  conceded,  which  we  are  not 
now  prepared  to  do.  a  sufficient  answer  wonld 
be  that  there  is  no  prorlslon  In  tik  charter  of 
the  town  of  Darlington  which  exetnpta,  or  au- 
thorizes the  municipal  authorities  to  exempt, 
from  taxation  any  species  of  property,  except 
snch  as  falls  within  the  claBses  speciiled  In 
the  constltntlon.  On  the  contrary,  m  section 
16  of  the  act  of  1881,  supra,  it  Is  expressly 
provided:  "That  the  said  mayor  and  alder- 
men shall  hare  the  power  and  authority  to 
Impose  taxes  each  year  for  ttie  use  of  said 
town,  that  Is  to  say,  not  exceeding  fifty.  Crats 
on  each  one  hundred  dollars  worth  of  real  and 
personal  property  being  In  the  llmlta  of  said 
town,  except  the  property  of  churcheai  charita- 
ble asBottiationa  and  institutions  of  learning." 
(Italics  mine.)  This  provision  has  never  been 
altered  or  amended,  so  far  as  we  have  been 
able  to  discover,  except  by  the  provision  In  the 
act  of  1889,  above  referred  to,  aothorlzlng  the 
imposition  of  an  additional  tax,  not  exceeding 
50  cents  on  each  f  100  worth  of  property  In  the 
corporate  Umlts,  to  pay  the  Interest  on  bonds 
issued  In  aid  of  railroads. 

All  the  other  pctots  made  by  this  appeal  are 
satisfactorily  disposed  of  by  what  la  said  by 
the  drcnlt  judge  In  his  decree,  and  I  am  con- 
tent to  rest  my  condnslons  upon  what  Is  there 
said. 

The  Jndgmoit  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

POPB,  J.,  and  QABT,  A.  concur  In  the 
result 

JOtNES,  J.  I  concur  In  the  remit  only  In 
this  case.  I  agree  entirely  with  the  cfreult 
Judge  that,  under  the  oonsUtaUcm  of  1888,  ttie 
legislature  had  power  to  authoriie  the  of 
DarUngton  to  make  an  assessment  of  property 
within  Its  limits  for  municipal  taxation  sep- 
arate and  distinct  from  the  aaseasment  for 
state  and  county  purposes.  See  the  recent 
case  of  State  t.  Talley  (8.  a)  27  8.  a.  803. 
This  last-mentioned  case  sustains  an  assess- 
ment made  by  the  authorities  of  the  dty  of  Co- 
lombia advwsely  to  the  view  presented  In  the 
opinion  of  the  majority  in  the  case  at  bar.  In 
the  caae  of  State  r.  Tolly.  87  S.  a  6S2, 16  S.  E. 
19B,  bondB  of  the  dty  ot  Anderstm  were  de- 
clared ToM,  under  section  17,  art.  9,  of  the 
constlttition,  for  excessive  isane,  by  reference 
to  fbe  last  c^ctal  assessment  ml^  1^  the  ma- 
nldpal  auQiorltles  of  Anderson.  Why  mi^ 
not  the  btmds  <a  the  dty  ot  DarUngttm  be  de- 
clared valid  or  iUTaUd  by  reference  to  the 
same  standard?  It  seems  to  me  that  the  am- 
stitntlonallty  of  the  official  assessment  wsa 
neceasailly  Invalid  hi  State  v.  Tblly,  since  It 
was  made  the  test  by  which  Anderson's  bonds 
were  dedared  unconstitutional  and  void. 
State  r.  Kelly,  45  S.  O.  467,  28  S.  B.  281.  de- 
ddes  that,  under  sectttn  33,  art  2;  and  sec- 
tions 1,  6,  8,  9,  art  9,  of  the  constltntlon  of 
1808,  the  tax  officers  of  the  dty  of  Oharlestoa, 
in  the  absence  of  legislation  conferring  on  such 


city  authority  to  make  asaessmoits  for  nm- 
nldpal  purposes,  must  adopt,  as  the  assess 
ment  of  the  real  property  In  the  dty  for  mn- 
nidpal  taxation,  the  same  assessment  as  made 
for  county  and  state  taxes;  and  mandamus  la 
the  proper  remedy  to  compd  them  to  do  so. 
But  It  Is  clearly  pointed  out  In  the  opinion  of 
Mr.  Justice  Gary  hi  State  v.  Kelly  that  the 
legislature  had  power  to  authorize  a  munic- 
ipal assessment  for  munldpal  taxation.  But, 
If  the  question  Is  to  tie  deemed  an  open  one, 
still  we  thlnlc  that  the  clauses  of  the  consti- 
tution of  1898  quoted  In  the  opinion  of  the 
learned  chief  Justice  do  not  warrant  the  con- 
struction which  he  places  upon  them.  The 
deductions  which  he  has  made  from  the  pro- 
visions dted  should  be  qualified  liy  these 
words,  which  are  contained  in  section  8,  art  0: 
"Such  taxes  to  be  uniform  in  reqpect  to  per- 
sons and  propsty  wltliln  the  jurisdiction  of 
the  body  Imposing  the  same."  The  constitu- 
tion of  1868  undoubtedly  requires  uniformity 
and  equality  of  taxation,  and,  by  necessary  In- 
ference, uniformity  and  equality  of  assess- 
ment or  valuation  for  that  purpose.  But  the 
courts  generally  agree  that  the  [uinditle  at 
uniformity  Is  maintained  by  mairtng  the  tax 
bear  equally  and  uniformly  upon  persons  and 
proi>erty  within  a  specified  dasa  or  taxlnc 
district  A  state  tax  Is  uniform  whoi  It  bears 
equally  upon  all  persons  or  property  within 
the  state.  A  county  tax  Is  uniform  whm  It 
bears  equally  upon  all  persons  or  property 
within  the  oonnty.  Ukewlse,  a  dty  tax  Is 
uniform  when  it  bears  equally  or  uniformly 
upon  persons  or  ^mgerty  wlthhi  its  terri- 
torial limits.  In  Oooley,  Const  Lim.  p.  614,  It 
is  stated:  "As  to  all  taxation  apportlmied  ctp- 
on  property,  there  must  be  taxing  districts, 
and  within  these  districts  the  rule  of  absolute 
uniformity  must  be  appUcatde.  A  state  tax  Is 
to  be  apportioned  through  the  state,  a.  county 
tax  through  the  county,  a  dty  tax  thnnitfi 
the  dty.  •  •  •  Whenever  It  Is  made  a  re- 
quirement of  a  state  constltutton  Hut  tax- 
ation shall  be  upon  property  according  to  val- 
ue, such  a  requirement  Implies  an  assessmflot 
of  valuation  by  public  officers,  at  such  tec- 
ular  periods  as  shall  be  provided  by  law,  and 
a  taxation  upon  the  ba^  of  such  assessment 
until  the  p^od  arises  for  r^nktiig  It  anew. 
*  *  *  Some  other  constttntkma  oontiUn  no 
provision  upon  this  subject  but  the  necessl^ 
tor  valuation  Is  nerertheless  Implied,  niere 
the  mode  of  making  It  and  the  periods  at 
which  It  shall  be  made,  are  1^  to  the  legla- 
lative  discretion."  The  objea  of  the  "ani- 
formlty"  dauses  of  the  ccmstKittlon  of  1SB8  Is' 
to  prevent  dlsolmlnatlon.  fRie  uniformity 
must  be  co-extensive  with  the  territory  to 
whldi  the  tax  applies.  Then  Is  no  dlscrtau- 
Ination  and  no  want  of  uniformity  when  all 
persons  and  propoty  bound  by  the  tax  are 
burdened  equally.  Pine  Grove  Tp,  t.  Taleott 
19  WalL  666.  In  the  cue  of  State  t.  <Mnm- 
Ua,  6  rach,  lAW,  8;  the  uniformity  dause  was 
considtfed.  It  was  therein  hdd>th8t  a  tax  on 
business  and  avwwtfflgWfiflffJyug  tr  tifelSMu&ts 
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of  taxation  for  each  distinct  business  or  avoca- 
tion within  the  limits  of  the  dty  of  Columbia, 
was  not  in  conflict  with  the  proTlslon  requir- 
ing all  taxes  to  be  uniform  with  respect  to 
persons  and  property  within  the  Jurisdiction  of 
the  body  imposing  the  same.  Everybody 
knows  that  there  Is  no  nniformit^  In  the  rate 
of  taxation,  exc^t  as  relates  to  a  specified 
taxing  district  A  state  tax  la  uniform 
•fbronghoQt  the  state,  bot  every  county,  many 
townships,  eTflty  schcKd  district,  evvry  town  or 
dty,  baa  Its  own  special  rate  of  taxation.  Bat 
still  then  la  uniformity  In  all  these  greatly 
diftering  rates  of  spedal  taxation,  since  each 
has  uniform  application  within  the  territory 
required  to  pay  It  Now,  what  baa  bera  said 
In  reference  to  taxation  appUea  wltii  equal 
fwre  to  assessments  or  valnationB  for  taxa- 
tion, since  tlie  valoatioa  to  bat  a  necessary  pre- 
requisite to  a  property  tax.  Therefwe,  an 
assessment  under  the  constitution  of  1868,  as 
tbe  tax  based  on  It,  la  onifonn  whui  It 
plies  equally  wlttiln  the  jurisdiction  author- 
toed  to  make  It  The  power  to  vest  in  a  dty 
the  authority  to  collect  a  tax  for  corporate 
purposes  of  necessity  Includes  the  power  to 
vest  In  a  dty  the  authority  to  make  an  as- 
sessment or  valuation  of  property  for  that 
purpose.  Thertfore  we  need  not  look  Into 
the  constitution  of  1668  for  any  spedal  and  ex- 
press grant  to  the  legislature  to  authorize  mu- 
nldpal  assessmeits,  such  being  a  necessary  Im- 
pUcatlcm  from  the  grant  of  power  to  authorize 
muDldpal  taxation;  but  we  do  find  express 
K(>vlslon  ou  this  subject  in  article  9,  {  1.  in 
Oie  language:  "Hie  general  assembly  •  *  • 
shall  prescribe  such  regulations  as  shall  se- 
cure a  Just  valuation  for  taxation  of  all  prop- 
erty," etc.  This  provision  construed  with  the 
eighth  section  expressly  confers  upon  the  leg- 
islature authority  to  vest  a  dty  with  power 
to  make  a  valuation  of  property  for  municipal 
taxation.  The  expressKm  "uniform  and  equal 
rate  of  assessment  and  taxation,"  as  found  In 
the  first  clause  of  section  1,  art.  9,  does  not 
include  the  idea  of  a  valuation  of  property  for 
taxation,  except  as  such  idea  is  necessarily  In- 
volved in  the  authority  to  tax.  "Assessment'* 
here.  If  It  Imports  anything  more  than  Is  In- 
volved In  the  word  "taxation,"  means  such 
special  taxes  or  assessments  as  may  be  im- 
posed on  spedal  localities  or  districts  because 
of  some  si>eclal  local  benefit,  such  as,  for  ex- 
ample, special  taxes  or  assessments  for  build- 
fug  a  railroad  or  a  conrt  bouse,  or  paving 
streets,  or  waterworlcs,  etc.,  as  distinguished 
from  taxation  for  general  purposes.  Hence 
no  argument  for  a  single  assessment  of  proi)- 
erty  for  all  kinds  of  taxation— state,  county, 
school  district,  township,  or  municipality— can 
be  drawn  from  this  clause.  Even,  however,  if 
the  clause  relates  to  the  valuation  of  property 
(which  we  admit  must,  by  implication,  be 
imlfonn),  uniformity  of  valuation  is  obtained, 
as  said  before,  when  the  valuation  Is  uniform 
so  far  as  concerns  the  taxing  district  called  up- 
on to  psy  the  tax  assessed  upon  such  valu- 


ation. My  conclusion  is  that  under  the  con- 
stitution of  1868,  the  legislature  had  power  to 
authorize  a  state  assessment  or  valuation  of 
prop^ty  fOT  a  state  tax,  a  connty  assessment 
or  valuatlim  for  a  county  tax,  a  munidpol 
assessment  or  valuation  for  a  municipal  tax 
A  single  assessmait  for  all  purposes  might  tie 
more  convenient  and  less  exiienslve,  but  mat- 
ters of  convenience  and  expediency  are  wh(^ 
addressed  to  the  legislature;  bot  I  think  there 
Is  good  reastui  for  permitting  munldpal  as- 
sessments. It  to  more  likdy  that  under  a  dty 
assessment  less  property  wOl  escape  taxation, 
and  the  actual  value  of  such  as  to  assessed 
will  be  more  nearly  approadied.  But  this  Is 
out  of  the  Judicial  path.  The  qoestlon  to  one 
of  power,  not  expediency.  The  leglslatnre 
conferred  on  Darlington  antbtnlty  to  make  sn 
assessment  of  proporty  f  w  dty  taxation,  and 
we  have  shown  that  the  legislature  had  power 
to  do  so.  An  act  of  the  lei^stotiire  shooid 
not  be  declared  unconstitutional  on  doubtful 
grounds.  An  act  is  not  unconstitutional  unless 
it  Yicl&tBB  some  express  provtokm  of  the  om- 
stitution,  or  sane  prindple  necessarily  hnpUed 
from  the  express  provision. 

The  assessmeait  et  the  town  itf  Darlington 
being  legal,  thai  It  follows  that  In  applying 
section  17,  art  9,  of  the  emsUtntlon,  to  as- 
certain If  the  tNuHto  issued  were  In  excess  of  8 
per  cent  "of  the  assessed  valoe  of  all  the  tax- 
able property  therein,"  reference  must  be  had 
to  the  last  official  assessment  made  by  the 
town  of  Darlington  preceding  the  Issue  of  the 
bonds.  This  assessment  investors  had  the 
right  to  rely  on  when  they  made  Inquiry  as 
to  the  power  of  the  dty  to  Issue  the  amount 
of  bonds  in  question.  State  v.  Tolly,  supra; 
State  V.  Oomwell,  40  S.  C.  26,  IS  S.  B.  184. 
Only  In  the  ateence  of  a  legal  dty  assess- 
ment should  reference  be  had  to  the  assess- 
ment of  property  within  the  dty  made  for 
state  and  county  purposes.  State  v,  Kelly,  su- 
pra. Reference  should  be  had  to  the  lego] 
assessment  by  the  dty  to  test  whether  tbe  Is- 
sue of  bonds  by  the  city  is  excessive,  because 
the  assessment  and  tax  thereon  Is  the  source 
from  which  payment  is  to  be  derived.  Tlie 
charter  of  Darlington,  which  gives  authority 
to  issue  the  bonds,  and  impose  a  tax  for  their 
payment,  expressly  provides  how  the  value  of 
tbe  town  property  shall  be  ascertained  for  the 
purpose  of  such  tax.  20  SL  at  Large,  p.  501, 
dted  In  the  drcult  decree.  These  considera- 
tions Induce  me  to  prefer  to  affirm  the  dr- 
cult decree,  without  resort  to  the  exceptional 
and  dangerous  doctrine  of  "communis  error 
fadt  Jos." 

Even  If  I  were  wrong  In  the  conclusion 
above  announced,  and  tbe  conclusion  that  the 
bonds  of  the  city  of  Darlington  are  void  be- 
cause in  excess  of  the  constitutional  limit  is 
warranted,  then  I  would  not  favor  the  ap- 
plication of  the  above  rarely-needed  doctrine, 
which  makes  error  right  because  the  error  in 
common.   Perhaps  this  exceptional  doctrine 


may  be  properly 
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unsettling  of  real-estate  tltlea«  ai  In  Hetndon 
T.  Moore,  IS  &  C.  889.  bat  I  do  not  think  this 
cue  calls  for  Its  vpllcstlon.  If  the  bonds  are 
In  excess  of  the  eonstltattonal  limit,  they  an 
Told,  and  one  beytmd  tlie  cnratlTe  power  of 
leglslatiire  or  court;  and,  nnder  such  view, 
the  circuit  decree  should  be  cereraed,  and  the 
complaint  dlsmlBsed.  But  I  think  that  the  ar- 
gnment  so  strongly  presented  as  a  basis  for 
the  application  ot  the  doctrine  "oonunonls  flrror 
fadt  jus"  should  rather  persuade  that  the  con- 
temporaneouB  construction  heretofore  so  gen- 
erally placed  upon  acts  authorizing  municipal 
assessments  Is  the  construetlui  wblcb  the 
framers  of  the  constitution  tntuded.  BlnvBon 
T.  WUlard,  U  &  a  19S. 


(SO  S.  C.  M) 

TABN  T.  OREEN  et  aL 
(Bapmne  Ooort  of  South  OaioUna.   Sept  34, 

mi.) 

CONTIKOAKOB— IlJ,IfB88  OT  CODItSII. 

For  a  Jndge  to  allow  ezerdse  of  his  discre* 
tion  on  aroilcatlcai  for  continuance  to  be  con- 
trolled by  nis  cuBtom  to  require  clients  to  enqiloy 
other  oouDwl  when  the  counsel  okgaged  ate  too 
■Idr  to  coDdnet  the  esae^  and  It  has  long  been  on 
the  dw^t,  is  error. 

Appeal  from  common  piaas  drenlt  court  <tf 
Barnwell  county;  Joe^  H.  Ikrle,  Judgew 

Actio^  by  Stella  Tarn  agalnat  T.  A.  Qreea 
and  othon.  Jiidgm«it  for  idalntifl.  Defend- 
ante  appeaL  Berened. 

Bates  &  Slmms,  for  q^rillanti.  Jaa.  B.  Da- 
Tls,  for  respondent 

JONES.  J.  mils  action  was  brought  to  re- 
cover damages  for  an  alleged  forcible,  wrong- 
ful, and  malicious  seizure  of  plalntHTs  hotise- 
hold  goods  nnder  a  distress  warrant  for  rent 
Quoting  from  the  "case":  **rhe  pleadings  be- 
ing made  up,  the  case  was  dnly  docketed  for 
trial,  and  after  rarlous  continuances,  granted 
at  the  Instance  of  plaintiff  and  defendant  ac- 
cording to  their  respectlTe  conveniences,  and 
upon  their  reepectlTe  motions,  the  case  came 
up  before  Ms  honor,'  Judge  Jos.  H.  Barle,  at 
November  term,  1806,  of  the  court  of  common 
pleas  for  said  county.  Ui>on  the  call  of  the 
case  by  the  said  Judge  a  motion  was  made 
by  defendant  for  a  continuance  upon  the 
ground  that  defendant's  attorneys  were  in- 
capacitated to  conduct  the  case,  owing  to  the 
illness  of  Hr.  Geo.  H.  Bates,  one  of  said  at- 
torneys, who  was  at  the  time  confined  to  his 
bed  and  unable  to  attend  court  nnd  the  slch- 
ness  of  Mr.  Charles  Carroll  Slmms,  the  other 
attorney,  who,  although  attending  court  was 
unable  to  articulate  above  a  whisper,  and 
only  then  with  great  pain,  owing  to  an  attack 
of  grip  and  sore  throat  His  honor  refused 
to  continue  the  cause,  although  expressing  his 
regret  Inasmuch  as  he  believed  it  would  be 
an  abuse  of  his  discretion  to  continue  a  caae 
which  had  been  so  long  upon  the  docket  on 
account  of  the  Illness  of  counsel,— further 
stating  that  under  such  circumstances  It  was 


his  custom  to  requta«  clients  to  emuiaT  otha 
counsel;  and  he  pa-emptorlly  ordered  the 
caae  on  for  trial  the  next  morning.  Under 
these  distressing  dicumstancee,  Bobt  Aldrlcfa. 
Xmi.,  a  membor  of  tho  ber,  Tolnnteeced  to 
ttke  Aaige  of  the  caae,  to  rdlere  Us  aick 
brother  attorneys  as  fsr  as  he  could;  but;  be- 
ing totally  unprepared,  the  case  was  tried  un- 
der drenmstancea  of  disadvantage  to  the  de- 
fendant Mr.  Slmms,  although  preaent  ooeld 
render  little^  if  any,  assistance,  by  reaaon  oi 
his  sick  and  enfeebled  condition."  The  trial 
resulted  In  a  verdict  for  the  idalntlff  for  fl,- 
876,  which  was  remitted  to  91,000  as  tbe  re- 
sult of  a  motion  for  a  new  trial. 

The  granting  or  refusing  of  a  motloa  tor  a 
continuance  Is  dlaeretlonary  with  the  dreolt 
Judge,  and  this  court  will  not  Interf  we  exo^ 
in  a  (dear  case  of  abuse  of  discretion.  I^- 
mer  v.  Latimer,  42  S.  C.  20O,  20  &  B.  US; 
State  V.  Murphy.  46  S.  O.  6,  26  S.  B.  43.  Ooor 
slderlng  all  the  drcnniatancee  of  tlila  caw. 
we  think  the  defoidant  wae  entitled  to  a  con- 
tinuance of  the  caae  on  account  ot  tbe  IPncsi 
of  his  oounsd,  and  that  tbe  drcolt 
abused  his  dlscretlim  In  fbrdiv  tlM  eaae  to 
trial  under  the  drcnmstanGee,  la  ao  fiu-  as 
the  drcolt  Judge  allowed  the  exefdae  of  tab 
discretion  to  be  controlled  by  his  ciutom  to 
require  cUents  to  employ  other  counsel  when 
the  counsel  engaceO  wem  too  sick  to  conduct 
the  cause,  and  the  cause  had  beat  long  on  the 
docket  which  custom  has  not  tbe  sanctiaai  of 
law,  we  thtaik  he  committed  cxnw  of  law.  In 
analogy  to  cases  where  circuit  Judgoa,  having 
discretion  to  grant  new  trials,  refused  to  ez- 
erdse such  discretion,  under  the  belief  that 
they  had  no  power  to  grant  new  triala.  State 
V.  Darid,  S4  8.  0. 4S&;  Wood  r.  BaUway  ChK, 
18  &  a  S79.  Having  reached  this  conrtnrton. 
we  do  not  deem  It  neeessary  or  proper  to  ei»- 
slder  other  grounds  of  appeaL  Ttn  Jodgment 
of  the  drcolt  court  la  rewsed,  and  ttw 
remanded  for  a  new  trial. 

POPB^     did  not  sit  In  this  caseu 


90  s.  &  us> 

LATHAM  r.  HABB7. 
(Soprene  Oourt  of  South  OaraUna.    Bapt,  2T. 

1887.) 

SoUtTABU   JOBIsniOTlOK  —  BsTAINIIia    CaTOK  — 
FARTITBaaHIP  AOOODXTINOS— Fabtition — FlNI>- 
IN08  OF  Fact— CONCLUSIVBH  BBS— DllHtSSAl- 

1.  Plaintiff  alleged  that  he  and  defendant  woe 
partners,  aad  prayed  tot  an  acconntiiig;  Imt  tbe 
evidence  disclosed  th^  wm  not  partnen.  and 
that  plaintiff  had  a  jost  daim  a^lnst  defendant 
for  a  certain  interest  in  credit  sales  of  stock, 
whose  dates  and  amounts  were  undiaput^  Held. 
that  the  equitable  jnriadictiw  of  the  court. ooold 
not  be  exerdsed. 

2.  Plaintiff  prepared  a  statement  at  Ua  ac- 
connt  against  defendant  and,  as  one  item, 
diarged  the  price  of  plaintiffs  intenst  in  land, 
as  fixed  by  hun,  to  defendant;  and,  ss  a  part  of 
the  record  of  the  case,  there  appeared  the  state- 
ment by  plaintiffs  attorney  that  if  defendant  did 
not  see  fit  to  .etain^«^^  ^T^^f^^ 


a.  C.) 


LATHAM  T.  HABBT. 
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mid  item  ihoald  come  out  of  wld  itateiDait  It 
nowlwre  appeand  that  defoidaiit  mads  anr  ob- 
jecdon  to  nld  itan.  SM,  that  there  wai  no 
need  to  raort  to  eqnltr  toacblng  the  partition  of 
the  land. 

S.  When  a  trial  Jadge,  in  reipon«e  to  the  qoeo- 
tioD  of  eanitable  jurisdiction,  makes  a  finding 
of  flict  not  necesHUT  to  the  detenniuation  ot  the 
qaeetion  of  jurisdiction,  rach  finding  ia  without 
prejudice  to  the  righta  of  a  jpar^,  In  eaae  he 
aedoi  relief  on  the  law  aide  of  the  court 

4.  Where  the  drcnit  court  detuminea  that  it 
haa  no  equitable  jnriBdiction  of  a  cause,  It  Ii  er- 
ror to  diamiaa  the  ctHimlaint,  as  plaintiff  ehould  be 
permitted  to  aeek  relief  od  tiie  law  ride  of  the 
oonrt 

Appeal  from  common  pleas  drcnit  court  ot 
Sumter  cotmty;  W.  C.  Benet,  Judge. 

Action  hy  Samuel  B.  Latham  against  Hor- 
ace Hart^.  From  a  decree  for  defmdaut; 
ttaSattStt  appeals.  S^odlfled. 

The  complaint  Is  as  follows,  Tb.: 

'The  pblntltF  above  named,  com^alnliiff  ot 
the  defendant  above,  all^Eee: 

"First  That  heretofore  the  plalntUt  and  the 
defendant  formed  a  co-partnership  under  the 
firm  name  of  Hart^  ft  Latham  for  the  purpose 
of  buying  and  selling  mules  and  horses,  with 
tlieir  principal  pSaoe  of  business  at  Camden.  In 
said  state,  under  an  agreement  that  the  de- 
fendant would  procore  and  fnmlsh  the  mules 
and  horses  for  said  business,  and  that  the 
plalntUF  wonld  manage  and  conduct  the  same, 
and  that  the  defendant  tiionld  be  xepald  tbe 
money  expended  for  said  moles  and  horses, 
and.  that  the  plaintUT  and  the  defendant  ahonld 
each  recelTe  one-half  of  the  net  profits  and  In- 
come made  In  and  derived  from  the  said  busi- 
ness; that  the  said  co-partnership  buslnesB 
commenced  on  the  10th  day  of  October,  1880, 
bat  had  DO  fixed  period  at  which  to  terminate, 
and  that  the  buslnesa  was  carried  on  from  the 
lOOi  day  of  October,  1890,  until  on  or  about 
the  25tb  day  of  February,  1898,  nndw  said 
agreement;  and  that  on  or  about  tiie  last-nam- 
ed date  the  co-partnership  transactions  ceased, 
and  before  tbe  commencement  of  this  action 
the  plaintiff  notified  the  defendant  that  the  co- 
partnership was  dissolved,  but  that  collections 
of  money  have  been  made  from  time  to  time  on 
account  of  the  amounts  due  by  customers  of 
the  said  business,  up  to  the  time  of  the  com- 
mencement  of  this  action. 

"Second.  That  tbe  gross  amount  derived 
from  said  bushiess  is  the  sum  of  $49,670.49, 
and  that  the  expenses  of  said  business  amount 
to  ¥88,708.66,  including  the  cost  of  the  mules 
and  horses  procured  and  furnished  by  the 
defendant  aa  aforesaid,  and  that  tbe  net  profit 
on  said  business  derived  up  to  this  time  is  the 
sum  of  910^972.04;  the  plaintiff  and  defend- 
ant each  being  entitled  to  one-half  thereof.  09 
That  In  addition  to  tlie  amount  received  as  afore- 
said ttie  plaintiff  and  tbe  defendant,  as  co- 
partners as  aforesaid,  took  from  their  custo* 
mers  notes  f^id  other  papers,  and  have  ac- 
counts, all  for  mules  and  horses  sold  in  said 
business,  to  a  large  amount,  and  that  about  the 
sum  of  91,200  is  due  and  tmpald  upon  all  of 
the  same,  and  that  the  same  bushwss  has 
M  •  past  ct  Its  aiseta  a  tract  of  land  In 


Ketdiaw  coonty,  tn  said  state,  containing  100 
acres,  more  or  less,  adjoining  lands  of  Tbos. 
McOoy,  HenrMta  Ifyors,  JaoA)  Clybom,  and 
others;  tbe  title  to  tbe  same  land  having 
been,  for  emnrenlence,  taken  In  the  name  of 
the  defendant  (8)  niat  tbe  said  notes,  pa- 
pers, and  accounts,  and  the  said  land,  are  of 
uncertain  valuer  and  it  k  ImpamctloBble  to 
divide  same. 

*fl3i]Td.  0)  That,  of  the  eqtenses  incurred 
In  carrying  on  said  business  of  Harby  ft  La- 
tham, a  large  part  thereof  was  paid  by  tbe 
plaintiff,  and  a  part  of  the  same  was  repaid 
to  1^.  but  the  sum  of  $1,610.02  of  which 
expenses  so  Incurred  by  him  for  feeding  stock, 
and  othar  Items,  and  his  share  of  the  profits, 
to  wit  $5,486.47,  aggregating  together  $7,098.- 
49,  stm  remain  due  and  unpaid  to  tbe  plahi- 
tiff,  except  that  be  has  received  on  account 
ttaereof.  In  money,  stock,  and  otherwise,  $4,- 
^.27,  leaving  a  bahmce  due  to  the  plaintiff 
upon  an  accounting  which  may  be  had  between 
him  and  tbe  defendant  of  $2,672.22.  ®  TbMt 
the  defendant  baa  been  repaid  for  the  mules 
and  hones  fumlsbed  by  him  for  said  busi- 
ness, and  has  received  all  of  his  share  of  the 
^flts  of  said  bualneM.  and  In  addition  thereto 
has  received  all  of  the  money,  Income,  and 
pn^ts  derived  from  conducting  said  business, 
except  the  stun  hereinbefore  acknowledged  and 
alleged  to  have  been  reedved  by  the  plaintiff. 
(8)  niat  the  phOntiff  and  the  defendant  have 
been  wholly  unable  to  agree  VBoa  a  settlement 
of  ttielr  said  co-partumhlp  affairs,  and  ttie 
plaintiff  has  been  compelled  to  reeort  to  this 
court  for  an  accounting  and  settlement  of  the 
same.  Wherefore  the  plahitlff  demands  judg- 
ment—First,  that  the  aald  copartnership  may 
be  wound  up.  and  account  taken  of  all  the 
said  co-partnership  dealings  and  transactions  . 
from  the  commencement  thereof  and  the 
propoly  and  money  received  by  ttie  pUOntiff 
and  defendant,  re^ectively,  and  of  the  mon- 
paid  out  and  expoided  by  them  In  rela- 
tion thereto;  second,  that  the  property  of  the 
firm,  real  and  personal,  and  its  credits,  be  sold, 
and  the  co-partnership  debts  and  liabUIties  be 
paid  off,  and  the  surplus  divided  between  the 
plaintiff  and  defoidant  according  to  their 
respective  interests,  and  that  the  defendant  be 
required  to  accotmt  for  and  pay  over  to  the 
plaintiff  the  amounts  received  by  the  defend- 
ant In  excess  of  his  share,  to  be  ascertained  by 
the  Judgment  of  tills  court;  third,  for  tbe  costs 
of  this  action;  and,  fourth,  for  such  other  and 
farther  relief  as  may  be  Just  and  pnver.*' 

Following  Is  the  answer: 

"The  defendant  Horace  Haiby,  answerlnff 
the  complaint  her^n: 

"For  a  first  defense:  (1)  Denies  that  any  co- 
partnership existed  between  the  plaintiff  and 
the  defendant  but  he  admits  that  since  Oc- 
tober. 1890,  the  plaintiff  and  the  defendant 
continued  a  business  hereinafter  referred  to. 
That  previous  to  the  year  1800  the  defendant 
conducted  a  business  In  the  town  of  Camden, 
Kershaw  connty,  In  said  state,  with  oae  I^- 
curgns  Broadns,  upon  the  following  badsc 
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The  defendant  furnished  honem  and  mnlea, 
and  the  said  L.  Broadus  sold  tbe  same  for  caab 
and  on  credit,  and  gave  bis  entire  time  and  at- 
tention to  said  business.  That  ont  of  the  sale* 
by  the  said  U  Broadns  all  expenses  were  re- 
funded to  this  defendant,  inclndlng  cost  of 
animals,  incidental  expenses,  and  any  interest 
that  was  collected  on  account  of  time  sales. 
Hie  Interest  was  regardea  as  an  expense  of 
the  business,  and  when  collected  was  repaid  to 
the  defendant,  thereby  reimbnrsiog  him  for 
Interest  paid  ont  npon  money  entering  into  the 
time  sales.  If  the  said  L.  Broadns  expended 
anything  for  feed  bills  or  otherwise,  he  de- 
ducted sQch  expenses  from  funds  collected, 
paying  over  to  the  defendant  the  difference. 
Tbe  business  was  conducted  at  the  stables 
kept  by  the  plaintiff,  and  he  was  fully  cog- 
nteant  of  all  the  details  of  the  same.  No  co- 
partnership existed  between  the  defendant  and 
tbe  said  L.  Broadus.  He  never  signed  any 
papers  otherwise  than  as  attorney  tor  this 
defendant,  whose  business  It  was.  But  the 
defendant  paid  to  the  said  L.  Broadns,  for  his 
attention  and  conduct  of  the  same,  a  sum 
equal  to  one-half  of  the  dear  net  profits  deriv- 
ed from  said  business.  That  In  the  year  1890, 
upon  the  stiggestlon  of  the  said  L.  Broadus, 
who  was  then  In  declining  health,  the  business 
was  Changed  as  follows:  The  defendant  agreed 
to  pay  the  plaintiff  herein  an  amount  equal  to 
one-third  of  the  net  profits  thereafter  derived 
from  said  boslness,  and  to  tbe  said  Ij.  Broadns 
one-third  for  his  services  as  aforesaid.  But 
no  co-partnership  was  formed,  and  neither  the 
said  Broadus  nor  Latham  ever  signed  any 
firm  name,  or  did  otherwise  than  sign  the 
name  of  this  defendant  per  their  own  as  attor^ 
ney.  (2)  That  after  the  new  arrangement  had 
been  in  operation  a  few  months  the  said  L. 
Broadus  departed  this  life,  whereupon,  upon 
the  application  of  tbe  plaintiff,  the  defendant 
agreed  to  continue  the  business  In  the  same 
manner  and  on  the  same  terms  as  it  had  been 
conducted  with  the  said  L.  Broadus;  but  no 
co-partnership  was  formed,  and  no  agreement 
was  made  to  pay  the  plaintiff  any  part  of  the 
Interest  received  on  such  time  sales  as  might 
be  made.  (3)  This  defendant  admits  that  the 
volume  of  business  conducted  with  the  plain- 
tiff was  considerable,  but  he  Is  not  able  to  say 
that  the  figures  named  In  paragraph  2  of  the 
complaint  are  correct,  as  the  plaintiff  kept  the 
books  and  papers  connected  with  said  busi- 
ness; but  this  defendant  avers  that  the 
amounts  named  in  the  second  paragraph  of 
said  complaint  are  not  the  same  as  those  here- 
tofore furnished  him  by  the  plaintiff.  <4) 
The  defen;lant  denies  that  there  is  anything 
due  the  plaintiff,  as  is  alleged  in  the  third  para- 
graph of  said  complaint,  for  or  on  account  of 
the  expenses  of  said  bnslness;  and  he  allies 
that  the  pinlntlff  deducted  from  tbe  cash  pass- 
ing through  his  hands  the  amounts  expended 
by  him  for  feeding  some  of  tbe  stock  furnished 
to  said  business  by  tbe  defendant.  And  this 
defoidant  denies  that  there  Is  anything  due 
the  plaintiff  on  account  of  said  business  what- 


soever.  TUs  defendant  denies  that  he  and 
plaintiff  bare  been  unable  to  agne  upaai  a 
settlement  of  the  bastneas  aforesaid,  and  al- 
leges that  they  have  gone  over  together  tbe 
accounts  and  attain  of  said  baslnefls,  and  en- 
tbely  agree  as  to  all  Items  ooonected  tbae- 
with,  except  that,  bi  addition  to  986.28  daimed 
by  the  plaintiff,  he  claimed  $544.26^  and,  at 
alleged,  Interest  received  by  said  business. 
This  defendant  did  not  object  to  the  Item  <tf 
9S6.J»,  and  has  at  all  tlmea  been  wUUns  t» 
pay  the  same,  without  admltttng  tbat  be  owed 
It,  but  because  he  had  confidence  In  tiie  {riain- 
tUf  and  the  correctness  of  his  acconnta;  but 
he  declined  to  recognise  tbe  Interest  Charged, 
as  he  did  not  consider  he  owed  It,  became  he 
had  not  agreed  to  pay  Interest,  because  no 
intraest  bad  ever  been  allowed  L.  Broadtu  or 
the  plaintiff  during  the  time  he  was  in  business 
with  the  defendant  and  the  said  Broadns,  and 
because  the  interest  received  waa  dmply  a 
reimbursement  of  Interest  expended  In  caxrj- 
ing  ctistomeri^  paper  imta  falL 

"For  a  second  defense:  (1)  The  defendant 
alleges  that  heretofore  the  accounts  of  said 
business  kept  »itlrely  by  the  idalntlff  have 
been  rendered  to  tilm  as  being  correct  ex- 
hibits; that  this  defendant  accepted  the  same 
as  correct,  and  that  ther^y  It  appeared  that 
there  was  claimed  $86.26  as  due  the  plaintiff 
In  addition  to  the  Interest  Item  as  aforesaid: 
that  upon  said  accounts  settlements  have  bem 
made  between  the  plaintiff  and  defendant 
and  all  agreed  to,  except  the  two  Items  last 
named.  Wheref(»-e  this  defendant  pleads  the 
plaintiff  Is  estopped  from  bringing  in  other 
accounts  not  consistent  with  those  heretofOTe 
rendered." 
The  rep(H^  of  master  Is  as  follows,  via.: 
"It  was  referred  to  me  to  take  and  state  tbe 
accounts  between  plaintiff  and  the  defendant 
This  being  the  case,  I  have  necessarily  to  pass 
upon  certain  questions  of  law  and  fact  arising 
out  of  the  pleadings  and  the  tesUmony^.  Tbe 
plaintiff  alleges  that  a  co-partnerstilp  existed 
between  him  and  the  defendant,  and  this  de- 
fendant denira.  The  plaintiff  claims  that,  un- 
der an  agre^aent  with  tbe  defendant,  one- 
half  the  losses  were  to  be  borne  by  him  In  tbe 
business,  and  that  he  was  to  share  one-half 
the  profits.  Tbe  defendant  denies  the  plain- 
tiff's right  to  any  part  of  the  proceeds  of  tbe 
business  made  up  of  the  Interest  on  time  sales, 
and  claims  that  such  Interest  belongs,  by  spe- 
cial agreement,  to  aim  exclusively,  and  also 
alleges  that  such  claim  was  not  made  until  re- 
cently, and  just  b^ore  this  suit  was  brought, 
and  that  the  plaintiff,  having  claimed  a  less 
amount  as  being  due,  and  having  submitted  a 
statement  for  a  settlement  on  a  different 
basis,  is  bound  by  such  statement,  and  ought 
not  now  to  make  the  present  danand.  I  have 
had  the  parties  before  me,  and,  with  the  as- 
sistance of  their  counsel,  they  have  been  care- 
fully examined,  and  thejr  testimony  taken, 
and  argument  has  been  made  In  their  behalf 
The  plaintiff  sou^t  to  offfer  In  evidence,  ova 
objection  of  tiie  defendants^  tito  flndlnf  ot  tbe 
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arbitrators  refen-ed  to  in  the  testimony,  and 
also  a  tetter  from  the  defendant  to  the  plaintiff 
bearing  on  the  same.  These  papers,  I  think, 
Bhould  be  ruled  ont,  and  I  have  not  considered 
them.  Both  parties  to  the  contract  are  agreed 
that  the  losses  were  to  be  borne,  and  were  In 
fact  borne,  equally.  There  Is  no  dispute  as  to 
that  It  Is  a  legal  consequence,  arising  from  the 
nature  of  the  contract,  that  the  proQts  should 
also  be  shared  equally.  In  the  absence  of  any 
q)eciflc  agreement  giving  a  larger  share  to 
tither.  While  the  testimony  Is  conflicting  oa 
this  point,  I  am  forced  to  conclude  that  it 
does  not  rebut  the  conduslon  that  the  profits 
Aould  be  equally  divided,  and  I  so  find  from 
the  evidence;  and  the  Interest  on  time  sales 
was  not  excepted,  as  alleged  the  defend- 
ant. The  statement  marked  'Elxhiblt  B,'  al- 
luded to  In  the  answer  and  referred  to  in  the 
testimony,  I  find  was  made  by  plaintiff  under 
a  mlsapprehenslfMi  as  to  the  amount-  really 
due,  and  that  he  is  not  estopped  from  claiming 
the  amount  to  which  he  is  entitled.  I  feel 
satisfied  from  the  tesrtlniony  that  the  relation 
of  principal  and  .agent  did  not  ezlat  between 
Mr.  Barby  and  Mr.  Latham,  and  I  so  find.  I 
deem  It  Immaterial  to  determine  the  questlra 
as  to  whether  they  were  co-partners,  since 
there  Is  no  question  between  tliem  and  any 
third  person  seekhig  to  establish  this  relation; 
but  I  find  that  under  the  agreement  into  which 
they  Altered,  and  mider  which  they  did  busi- 
ness, they  wen  to  share  profits  and  losses 
equally.  Having  reached  these  concluslona.  it 
is  not  difficult  to  make  up  the  account  between 
the  parties,  as  there  Is  bo  dlq)ute  as  to  the  cor^ 
rectness  of  any  of  the  Items  In  the  statement 
submitted  as  the  buds  of  this,  suit;  It  having 
been  proven  that  the  receipts  finm  said  busi- 
ness amounted  to  fl8,570.T4,  and  the  ex- 
penditures to  $38,586.10,  the  Connelly  land 
having  been  omitted." 

The  exceptions  to  nuutefs  Tepart  are  as  fM- 
lows,  via.:  ■ 

"The  dtfendant  hereby  excepts  to  the  re- 
port of  the  master  on  the  following  grounds: 
(1)  Because,  It  Is  respectfully  submitted,  the 
master  erred  In  ruling  out  the  finding  of  the 
arbitrators  referred  to  In  the  testimony,  and 
the  letters  from  the  defendant  to  the  plain- 
tiff bearing  on  the  same,  because  the  docu- 
ments were  received  in  evidence  over  objec- 
tion, as  well  as  other  testimony  that  was  ten- 
dered either  party,  and  the  documents,  in 
common  with  aU  other  testimony  and  evi- 
dence, was  re-read  and  discussed  before  the 
master  by  counsel,  and  he  should  bare  sub- 
mitted the  same  to  the  court,  as  he  did  ail 
other  t^mony  admitted  over  objection.  (2) 
Because,  It  is  respectfully  submitted,  the  mas- 
ter  erred  in  holding  that  the  relation  of  princi- 
pal and  agent  did  not  exist  between  the  de- 
fendant and  the  plaintiff,  Because,  it  ts 
respectfully  submitted,  the  master  erred  in 
holding  that  the  plaintiff  la  not  estopped  from 
making  a  claim  for  Interest  on  ali  credit  sales 
after  making  his  written  demand  for  the  en- 
tire amount  alleged  to  be  due  him  upon  an  en- 
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tlrdy  different  basis,  whereby  no  part  ot  the 
int^^  on  credit  sales  was  claimed.  (4)  Be- 
cause the  master  erred  in  holding  that  the 
plaintiff  was  entitled  to  one-half  of  all  the  in- 
terest derived  from  credit  sales,  and  should 
have  held  that  the  plaintiff  was  not  entitled 
to  any  part  of  the  Interest  so  received,  but 
that,  if  so  entitled,  in  no  event  was  the  plain- 
tiff entitled  to  more  than  one-half  of  thfe  In- 
terest derived  on  credit  sales.  In  excess  of  cost 
of  each  animal  sold,  and  the  Interest  on  said 
cost  up  to  the  date  of  payment;  In  other 
words,  that  the  plaintiff  was  entitled  to  one- 
half  of  the  Interest  on  profits  derived  on  the 
sales  of  stock,  and  not  on  the  sales.  (5)  Be- 
cause  the  master  erred  In  charging  up  certain 
Items  against  the  defendant,  H.  Harby,  aa 
having  been  received  1^  him.  from  the,  busi- 
ness, when  in  ftict  l^e  account  shows  tluit  he 
did  not  rec^ve  them,  Items  of  which  will  be 
hereto  appmded,  as  a  part  of  this  exception. 
(6)  Because  the  master  erred  In  making  up 
the  accounts  between  the  parties  without  dis- 
tinctly passing  upon  the  question  of  co-part- 
netship.  (7)  Because,  it  la  respectfully  sub- 
mitted, the  master  erred  In  holding  that  It  Is 
a  legal  consequence,  arising  from  the  nature 
of  the  contract  sued  on,  that  the  Inta«st  re- 
ceived was  a  part  of  the  profits  ot  the  busi- 
ness." 

Following  Is  the  decree: 

"This  cause  came  on  to  be  heard  1^  me  up- 
on the  pleadings,  the  report  of.  the  master, 
and  accompanying  testimony,  the  exceptions 
thereto,  and  the  arguments  of  the  oonnseL 

"Ftndlnge  of  Fact  I  find  from  the  dear 
preponderance  of  the  testimony  that  the  busi- 
ness relations  now  under  consideration  be- 
tween the  parties  did  not  oonstltnte  them 
partners,  and  that  neither  of  them  understood 
or  Itttffltded  that  a  co-partnership  existed,  ot 
should  exist,  between  them  In  reference  there- 
to. I  further  find  from  the  testimony  that  the 
ration  sUbslstlDg  between  them— the  defend- 
ant and  the  plaintiff— In  reference  to  the  busi- 
ness conducted  at  Oamden  was  that  of  prin- 
cipal and  agent,  afid  was  so  Intended  and  un- 
derstood by  both  parties;  that,  by  the  agree- 
ment between  the  parties,  the  compensation 
of  the  agent,  Samud  B.  Latham,  for  his  serv- 
ices, was  to  be  ascwtalned  from,  and  meas- 
ured by,  the  profits  of  the  undertaking;  and 
that  such  agreement  embraced  the  special 
feature  that  the  plaintiff  was  to  be  paid  his 
b{lls  for  feeding  tlie  stock.  Including  the  prof- 
its upon  such  feeding,  in  which  profits  the  de- 
fendant, Harby,  had  no  Interest  or  share. 
And  I  find  that  said  bills  for  feeding  stock 
were  all  paid  to  the  defendant  out  of  the  pro- 
ceeds of  said  business.  I  further  find  that 
by  the  original  agreement  between  the  de- 
fendant, Harby,  and  L.  Broadus,  bis  former 
agent  at  Camden,  all  interest  on  credit  sales 
of  stock  belonged  exclusively  to  the  defend- 
ant; that  this  agreement  was  known  to  the 
plaintiff,  and  continued  by  all  the  parties 
When  the  plaintiff  was  admitted  lnto,t^e.af( 
raogemeaC  I  further  flil^gtlaEI>i^|^dittMM^' 
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of  Broadtu  tbe  same  a^pe&nwt  and  arrange- 
ment was  continued  between  the  plaintiff  and 
tbe  defendant,  except  that  tbe  plaintiff  was 
thereafter  to  recdTe  one-half  Instead  of  one- 
third  of  tbe  proAta,  as  theretofore. 

"Findings  of  Law.  Having  arrived  at  this 
conclusion  upon  tbe  facts  of  tbis  case,  I  find, 
as  a  matter  of  law,  that  the  plaintiff  Is  not  en- 
titled to  equitable  r^ef  of  an  accounting  of 
tbe  alleged  partnership  between  himself  and 
the  defendant,  and  that  whatever  rights  he 
may  have  against  tbe  defendant  If  any,  should 
bare  been  prosecuted  In  a  legal  action.  For 
this  reason,  and  for  tbe  farther  reason  that 
the  real  contention  between  the  parties  arose 
oat  of  tbe  matter  of  interest  on  time  sales,  to 
no  part  of  which,  as  I  have  fotmd,  is  tbe 
plaintiff  entitled,  It  Is  ord««d,  adjudged,  and 
decreed  that  the  exceptions,  except  as  to  the 
matter  of  estoppel,  be  sustained,  the  repot  of 
tbe  master  be  overniled,  and  that  the  com- 
plaint b^  and  hereby  Is,  dismissed." 

The  following  are  tiie  occeptiou  to  tlie  de- 
cree, tIz.: 

'To  Horace  Harby,  tbe  Defendant  Heretai, 
and  Messrs.  Lee  ft  Molse,  Hla  Attorneys: 
Please  take  notice  tbat  Samoei  B.  Lathun, 
the  plalntlfl  herein,  excepts  to  tbe  dacrae  be- 
low refetted  to,  and  Intends  to  appeal,  and 
does  appeal,  to  tiie  sniirane  court  of  said  state 
from  tbe  said  decree  of  chls  oonrt  made  by  bis 
honor,  W.  O.  Benet;  presiding  judge,'  bearing 
date  Noremb^  10,  1896,  and  ffled  on  the  lltb 
day  of  November,  1896,  In  tb»  <rfllce  of  tbe 
dertc  ct  this  oonrt,  and  ftom  ttw  Jadgmoit 
entered  thomin,  opon  tbe  following  excep- 
tions, Tla.: 

"Ftat  Because  bis  honor,  tbe  presiding 
Judge,  ttxed  in  finding  ttiat  die  bnslneBs  rela- 
tions of  tlw  partleB  now  nader  cfmslderatkm, 
fnmt  tbe  dear  prvonderance  of  the  testimony, 
as  betwam  Ibe  partiee.  did  not  oonsUtnte  them 
partn«a«  and  that  neither  of  them  understood 
or  Intended  that  a  co-partnership  existed,  w 
shonHl  ttlst,  between  than  In  reference  there- 
to, wfhenaM  it  uppem  tarn  ttw  pnpondcib 
aaee  of  the  evidence  that  t^  parties  contemr 
^ted  the  f«mlng  of  a  co-partnership,  and 
the  andlspnted  agreement  between  tne  parties 
In  itself  made  them  partners,  and  time  Is  no 
testimony  -vrtiatever  to  warrant  tbe  flndliMC 
that  tihe  plalntlfl  did  not  cwtraaphite  entering 
Into  a  partnership. 

"Seomd.  Becanse  his  honor  erred  In  finding 
.ttiat  ftom  the  testbnoi^  the  relation  subsist- 
ing between  tbe  partlee  in  reference  to  the 
boshMSS  condncted  at  Camden  was  that  of 
mrlncipal  and  agent  and  waa  so  Intoided  and 
understood  by  both  parties,  hi  tbat  snch  flnd- 
fiag  Is  whoXfy  witbont  evidence  to  support  it, 
and  overmles  the  master  wboi  he  Is  supported 
by  the  prepcmderanoe  of  the  evidence,  and  In 
that  it  appears  from  the  evidence  tbat  tbe  re- 
lation of  partnera  was  contemplated  and  en- 
tued  Into  the  parties,— from  the  very  na- 
ture of  the  agreement  they  were  partners,  and 
not  principal  and  agent— and,  further.  In  that 
than  are  no  facta  or  ctacnmatances  In  the  evi- 


dence to  support  the  finding  that  tbe  jAalnttff 
was  merely  tbe  agent  of  the  defendant. 

"Thbd.  Becanse  his  honor  wred  In  holding 
that  under  tbe  agreement  between  the  parties 
the  compensation  of  the  *sgettt  Samoei  B. 
Latham,'  for  his  services,  was  to  be  ascertain- 
ed fnxn,  and  measured  by,  tbe  prolits  at  the 
undntaklng,  and  that  each  sgreement  on- 
braced  the  special  f  eatore  that  tbe  plalntlfl 
was  to  be  paid  his  lUDs  for  feeding  ihe  atodc. 
Including  the  profits  upon  such  feedlniTt  In 
which  profits  the  defendant,  Harby,  had  no  In- 
terest or  Bhare,  and  that  said  Mils  for  feeding 
stock  were  all  paid  to  tbe  defenduit  out  of  tbe 
proceeds  of  tbe  said  business.  In  tbat:  (1)  His 
honor  finds  that  Samuel  B.  Tjatham,  the  plain- 
tiff, was  to  be  paid  for  his  services  "as  agent,' 
whereas  it  ai^)earB  from  tbe  evldoioe  tbat  be 
was  not  the  agent  but  waa  a  co-partner,  €t 
the  defendant,  and  his  compensation  vras  not 
to  be  'ascertained  and  measured  by  tbe  prof- 
Ite  of  the  undertaking,*  but  that  he  vras  to 
Bbare  one-half  the  proflto  and  bear  on»>liatf 
the  loBse^  which  loaaee  he  actoally  bore,  and 
has  not  received  his  share  <rf  the  Inttteat  earn- 
ed In  the  busIneBB,  wbldi  Intereat  Ckidb  a 
part  of  tbe  jvoflt  C9  His  honor  took  Into 
condderatlon  the  alleged  pvoAt  eo  CeaUng  the 
sto^  iriien  It  i^^pears  tnm  the  teatfmony 
ttiat  the  plaintiff  fed  the  stock  at  a  price 
agreed  upon  with  the  defendant,  and  the  qoes- 
tlon  of  iwoflt  or  loss  on  sndi  tbed  could  not 
properly  have  any  effect  on  the  IsBoea  €i  ttls 
case,  and  the  same  should  not  have  bent  ooit- 
Udered.  (8)  His  honor  held  that  tbe  bnis  tw 
fmOtDg  the  stock  wore  ftU  paid  to  the  piahitis 
out  of  ttw  ivooeeds  of  tbe  bustawss,  when  It 
aivears  ttom  tba  statonent  admitted  In  evl- 
imoi,  marked  *Bbdinfit  B,'  and  from  die  poal- 
tlva,  unconlzadlcted  testtanoiy  of  the  idatai- 
tlff,  that  ^,402.10  of  such  fMd  Mils  are  nn- 
pald,  and  his  honor  abotiia  lian  gtrai  Judg- 
ment tberefiv. 

**Fonrtta.  Becanse  his  hmor  erred  In  finding 
tiiat  Xtr  the  orlgtaial  agreement  lielweeu  the 
defendant  and  Broadns,  "his  fonner  agent  at 
Gamden,*  all  taiterest  on  credit  sales  of  stodE 
belonged  exduslvdy  to  ttie  defendant;  Oiat 
tbis  agreenmt  waa  known  to  tbe  tfalnttff, 
and  ecmtlnned  by  aD  flie  pardes  wtea  ttie 
plalntlfl  was  admitted  Into  tin  arrangement. 
In  that  there  Is  no  ^etense  that  soA  so^aBed 
'original  agreements  was  bnm^t  to  tbe  pialn- 
tlff*B  notice  1^  BroadQB.  Olie  plaintUFs  testl- 
mbny  Is  that  he  did  uot  know  <rf  such  agree- 
ment nnd  the  msster  has  sustained  htan.  in 
bidding  that  he  vras  not  endnded  tkom  getting 
a  share  <tf  ttie  Interest;  and  bis  homv  ahonU 
have  bdd  that  the  prqKmderance  of  the  testi- 
nmiy  was  agabist  the  position  taken  by  die 
defendant  that  the  pkUntlfl  knew  of,  and  ac- 
quiesced in,  sndi  arrangement 

"Vlfth.  Because  hla  honor  erred  In  finding 
that  the  orl^nal  agreemoit  referred  to  In  the 
tonrtfa  excqrtlon  herein  waa  acquiesced  In, 
and  vras  the  same  sgreonent  and  arrangement 
under  which  tbe  plaintiff  and~tteeaadaatL  car- 
ried OD  bnalneaB  aEMtfi^ttaAW^^Mudni^ 
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except  that  the  plaintiff  waM  to  recelTe  there- 
after one-half,  Instead  of  oDfr-ttilrd.  of  the 
profltB,  aa  theretofore,  in  that  rach  Is  expnas- 
ly  denied  by  the  plaintiff. .  Hie  poeitlTe  teatl- 
mony  la  that  nothing  waa  said  about  exdnd- 
ing  interest  on  time  sales,  and  the  master  has 
found  that  there  was  no  snch  agreement,  and 
the  prepooderance  of  the  evidence  la  not  In 
favor  of  the  defendant  on  this  pobit;  and  his 
honor  should  hare  held  that  the  plaintiff  was 
entitled  to  one-half  the  interest,  as  It  forms  a 
part  of  the  net  gain,  and  hence  a  part  of  the 
profit,  and  the  evidence  la  that  the  plaiutUF 
was  to  share  one-hslf  the  profits  and  bear  one- 
half  the  losses. 

"Sixth.  Because  hla  honor  erred  In  finding 
and  adjudging  aa  matter  of  law  that  the 
plaintiff  Is  not  entitled  to  the  equitable  relief 
of  an  accounting  of  the  alleged  partnership 
between  himself  and  the  defendant,,  and 
that  whatever  rights  he  may  have  against 
the  defendant,  if  any,  etaonid  have  been 
prosecuted  In  a  legal  action,  for  that:  (1)  It 
appears  from  the  agreement  of  the  parties, 
and  from  the  other  evidence  in  the  case,  that 
a  co-partnership  existed  between  the  partlea; 
and  his  honor  should  have  so  held,  and  taken 
full  Jurisdiction  of  the  whole  matter.  (2)  It 
appears  from  the  very  nature  of  the  case 
that  In  any  event,  whether  there  was  or  was 
not  a  co-partnership,  the  nature  of  the  ao 
counts  are  such  that  they  could  only  be  ad- 
justed in  equity.  (3)  It  appears  that  the 
plaintiff  and  defejidant  owned  together,  in 
equal  parts,  the  tract  of  land  described  In  the 
complaint,  and  a  number  of  papers  against 
customers  amounting  to  about  $9B2.  This 
was  adjudged  by  the  master,  was  not  except- 
ed to,  and  it  Is  submitted  that  this  clearly 
gave  hla  honor  equitable  Jurisdiction,  inde- 
pendent of  anything  else  that  appears  hi  the 
case,  and  his  honor  should  have  so  held. 

"Seventh.  Because  his  honor  erred  in  hold- 
ing that  the  real  contention  was  as  to  the  in- 
terest, and  that  the  plaintiff  Is  entitled  to  no 
part  thereof,  and  in  holding  that  for  this  rea< 
son,  and  also  for  the  reason  that  the  plain- 
tiff Is  not  entitled  to  an  equitable  accounting, 
but  must  prosecute  his  rights,  If  any,  in  a 
legal  action,  he  overrules  the  report  of  the 
master,  and  sustains  all  of  the  exceptions 
save  that  of  estoppel,  in  that  the  matter  of 
contention  was  not  confined  to  the  matter  of 
interest  as  the  principal  Item,  It  appearing 
that,  among  other  items,  the  plaintiff  claims 
an  unpaid  feed  bill  of  over  $1,400,  and  the 
complaint  shows  on  Its  face  ground  for 
equitable  Jurisdiction,  In  that  it  allies  that 
there  Is  due  from  the  defendant  to  the  plain- 
tiff $2,672.22,  which  Is  amply  supported  by 
the  evidence.  And  the  plaintiff  further  ex- 
cepts to  the  aforesaid  decree,  and  alleges 
further  error  therein,  as  follows: 

"Eighth.  That  his  honor  erred  In  overrul- 
ing the  master's  report,  In  sustaining  the 
exceptions  thereto,  and  In  dismissing  the 
complaint,  in  that:  (a)  The  master  found 
that  there  was  dmm  to  the  plaintiff  by  the  de- 


fendant the  sum  of  $2,619.34,  and  this  find- 
ing waa  not  ocepted  to;  and  the  plaintiff 
was  entitled  to  Judgment  thereon  in  hla 
favor,  and  the  aame  should  have  been  giv^ 
(b)  The  master  made  up  the  statement  of 
account  between  the  parties,  and  in  his  re- 
port found  that  there  waa  no  dispute  as  to 
any  Item  therein.  This  finding  was  not  ex 
cepted  to.  From  the  statement  it  appears 
tbat  there  was  due  to  the  plaintiff  $1,492.10 
for  feed  bills,  and  his  honor  should  have  so 
adjudged,  and  erred  In  not  so  adjudging.  (c> 
The  master  found  that  the  plaintiff  and  the 
defendant  owned  the  S.  W.  Connelly  tract  of 
land  and  $S32.03  of  assets  equally.  This 
finding  was  not  excepted  to,  and  the  master's 
report  should  have  been  confirmed,  and  his 
homor  erred  in  not  so  adJuSging.  (d)  The 
findings  of  the  master  are  supported  by  the 
preponderance  of  the  evidence,  and  his  honor 
erred  In  not  so  adjudging,  and  In  not  sus- 
taining the  master's  report,  (e)  The  com- 
plalnt  and  the  evidence  dearly  show  that 
there  waa  a  co-partnership  between  the  par- 
ties, and  his  honor  should  have  ao  held,  and 
should  have  undertakoz  to  settle  all  matters 
arising  In  the  caae,  and  erred  in  not  ao  doing, 
(f)  Bven  If  his  honor  be  right  in  arriving  at 
the  conclusion  that  the  relation  of  principal 
and  agent  existed  between  the  parties,  he 
erred  in  dismissing  the  complaint,  because 
<1)  the  accounts  between  the  parties  are  so 
intricate  and  difficult  that  they  should  be 
adjusted  In  equity,  and  because  it  appears 
from  the  testimony  and  from  the  master's  re- 
port, not  excepted  to,  that  there  are  undivid- 
ed aaaets  of  land  and  choees  owned  equally 
by  the  partlea;  and,  09  even  If  the  plalnUff*!) 
remedy  be  at  law,  the  complaint  states  a 
complete  cause  of  action,  even  for  trial  by 
Jury,  and  his  honor  erred  in  dismissing  It, 
but  should  have  disposed  of  the  equltaUe  Ls- 
■  sues  as  to  the  division  of  the  land  and  chos- 
es,  and  transferred  the  cause  to  calendar  l 
for  a  trial  by  Jury,  (g)  His  honor,  having  ad- 
Judged  that  whatever  right  the  plaintiff  had, 
if  any,  should  be  asserted  In  an  action  at  law, 
it  is  respectfully  submitted,  could  not  pass 
upon  any  question  of  fact  In  the  caae;  for, 
if  he  was  without  eqditable  Jurisdiction,  he 
could  not  consldCT  any  question  on  Its  merits, 
and  he  erred  In  ao  doing,  and  erred  particu- 
larly, for  this  reason,  in  finding  that  the  re- 
lation of  principal  and  agent  existed  between 
the  parties,  erred  In  finding  that  they  were 
not  partners,  erred  In  finding  that  the  feed 
bills  had  been  paid,  and  erred  In  passing  up- 
on any  and  all  other  questions  of  fact,  for  as 
to  all  these.  In  an  action  at  law,  the  plaintiff 
has  the  right  to  a  trial  bj  Jni7." 

Pnrdy  &  Reynolds  and  W.  D.  Trantham, 
for  appellant  Lee  ft  Mcrfse,  for  respondent 

GABY,  J,  The  view  which  the  court 
takes  of  this  case  wID  render  It  necessary 
to  set  out  In  the  report  thmoC  the  complaint 
the  answer  (ezospt  flu  flilrd  Hataotf,  which 
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was  withdrawn  without  objectkn),  the  re- 
port of  tte  master  (except  the  Itenu  mab- 
Ing  up  the  result  In  the  Btatemwt  of  re- 
ceipts and  expenditures  of  acoonnt),  tim  ck- 
ceptlons  to  the  said  rqport,  the  deow  of 
his  honor  the  presiding  Judge,  and  the  ex- 
ceptions to  the  said  decree.  The  following 
statement  appears  In  the  case:  "This  case 
was  pressed  on  for  trial  by  the  plaintiff's  at- 
torneys, on  the  equity  side  of  said  court, 
lifter  the  juries  were  discharged  for  the  term; 
and  the  defendant's  attorneys  moved  to  dls* 
mi-ss  the  complaint  on  the  ground  that  neither 
the  complaint  nor  the  testimony  showed  that 
the  plaintiff  was  entitled  to  any  equitable  re- 
lief. Immediately  after  argument  his  honor 
announced  the  Judgment  orally  from  the 
bench,  afid  directed  the  defendaot'a  attor- 
neys to  write  out  a  decree  In  accordance 
therewRh.  No  motion  was  made  to  retain 
the  case  for  determination  of  any  issues  up- 
on the  law  Bide  of  said  court,  nor  was  any 
motion  made  tor  an  amendment."  The  de- 
cree of  his  honor  the  presiding  Judge  must  he 
construed  with  reference  to  the  question  be- 
fore the  court  when  Judgment  was  orally  an- 
nounced by  him.  The  motitm  then  before  the 
court  was  to  dismiss  the  complaint  on  the 
grounds  that  neither  the  complaint  nor  the 
testimony  showed  that  the  plaintiff  was  enti- 
tled to  any  equitable  relief.  Tne  motion  was, 
in  effect,  to  dismiss  the  complaint  on  the 
ground  that  neither  the  complaint  alleged 
nor  did  the  testimony  show  such  facts  as 
were  sufBdent  to  call  forth  the  exercise  by 
the  court  of  Its  equitable  Jurisdiction.  The 
question  presenteil  for  the  consideration  of 
the  court  was  therefore  one  of  Jurisdiction; 
otherwise  there  was  no  necessity  to  make 
the  motion.  The  presiding  Judge  was  right 
In  sustaining  the  objection  that  there  was 
nothing  In  fhe  case  to  Invoke  the  equitable 
Jurisdictltm  of  the  court.  There  waa  no 
complexity  In  the  accounts,  and,  even  If  the 
presiding  Judge  bad  found  as  a  fact  that 
the  plaintiff  was  entitled  to  one-half  of  the 
Interest  oil  credit  sales  of  stock,  still  the 
amount  for  which  he  woiild  have  been  enti- 
tled to  recdver  Judgment  could  easily  have 
been  ascerl^Tned  without  a  resort  to  a  court 
of  equity,  as  there  was  no  dispute  in  regard 
to  the  dates  and  amoonts  of  the  oredlt  sales 
of  stock. 

■  It  is  contended  that  the  equitable  jurisdic- 
tion of  the  court  should  be  exercised  for  the 
purpose  of  maSlng  partition  of  the  S.  W. 
Connelly  land,  and  that,  as  the  court  had  ac- 
quired Jurisdiction  for  one  purpose,  it  would 
dispose  of  alt  other  questions,  so  as  to  pre- 
vent a  multiplicity  of  salts.  In  the  state- 
ment of  the  account  prepared  by  the  plaintiff 
this  land  Is  charged  to  the  defendant  at 
$105,  and  in  the  case  we  find  the  following: 
"Inasmuch  as  Mr.  Harby  is  charged  with  S. 
W.  Connelly  land,  $105,  It  is  hereby  admit- 
ted by  plalntlfTs  attorney  that,  should  Mr. 
Harby  not  see  fit  to  retain  the  land  at  this 
price,  this  item  should  come  out  of  this  ac- 


count, and  be  carried  to  the  assets  acnmni." 
It  seems  Mr.  Harby  made  no  objection  lo 
this  It^.  Therefore  there  waa  no  necessit} 
to  resort  to  equity  towdilng  tbe  partition  of 
eald  land. 

As  the  findings  of  fact  by  the  presiding 
Judge  were  in  resi)onse  to  the  questloo  of 
Jurlsdictloo;  and  as  the  question  oi  Juris- 
diction could  have  been  determined  without 
the  findings  ol  fact  which  he  made,  such 
findings  must  be  without  prejudice  to  ibe 
rights  of  the  plaintiff  In  case  he  seeks  relief 
on  the  law  side  of  the  court  If  the  plaintiff 
can  sustain  the  allegations  of  his  complaint 
making  out  a  cause  of  action  on  the  law  side 
of  the  court,  be  will  be  entitled  to  recover 
Judgment  against  tbe  defendant.  It  was 
therefore  error  for  his  honor  to  bave  dis- 
missed the  complaint.  Bank  v.  Doiwling.  45 
S.  C.  677,  23  S.  E.  0S2.  Under  this  view  at 
tbe  case,  It  Is  not  necessary  to  consider  the 
exceptions  In  detail.  It  Is  the  judgment  of 
this  court  that  tbe  JuHgment  of  the  circuit 
court  be  modified,  and  the  case  remanded 
to  that  court  for  the  purposes  herein  men- 
Uoned. 


(»  8.  c.  SK) 

BROWN  T.  CHANDLHHL 
(Supreme  Court  of  South  Carolina.    Sept.  23s 
1887.)  . 

Appbal— RaviKw  op  Facts— PiRTURBseir— Dn- 

SOLUTION— SBTTLEIIBNT. 

1.  When  an  equitable  defense  is  set  up  in  an  ac- 
tioD,  the  findings  of  fact  may  be  reviewed  by  tbe 
supreme  court. 

2.  Plaintiff  and  defendant  were  partners.  On 
April  3,  1893,  the  plahitlS  agreed  to  sell  ont  h» 
intereBt  to  defendant  for  $i,000;  $1,000  cash, 
and  the  balance  In  installments.  Defendant  paid 
$1,000,  and  gave  notes,  secured  by  a  mortage 
OD  stock,  for  the  balance,  but  the  papers,  inchid- 
ing  the  notes  and  mortgage,  were  placed  in  the 
hands  of  a  thhd  person,  not  to  be  deliv««d  lo 
either  except  on  consent  of  both.  It  becoming 
anparent  that  defendant  could  not  pay  the  notes, 
tbe  papers  were  destroyed  1^  mutual  oonsenL 
the  $1,000  repaid,  and  the  plaintiff  resumed  ac- 
tive work  as  partner.  No  notice  of  any  dissola- 
tioo  had  been  givoi.  On  March  17,  18&j.  an 
agreement  was  made  between  the  partneia  look- 
ing towards  a  future  dissolution,  and  limiting 
the  amonnt  of  withdrawal  of  each  partner  for 
personal  use.  On  March  20,  18&i,  an  afrreemra: 
was  signed,  stating,  "Whereas,  we,  the  said  B. 
and  C,  have  for  a  number  of  years  past  been 
engaged  in  carrying  on  the  retail  clothing  buanvfl 
*  *  •  as  co-partners,  •  •  •  we,  the  sakJ 
B.  and  C,  have  this  day  dissolved  the  said  co- 
partnership." Hdd,  that  the  partnership  was  not 
really  dissolved  until  March  20,  1894. 

3.  An  agreement  for  the  dissolution  of  a  part- 
nership between  jilaintiff  and  defendant  provid>^ 
that  in  consideration  of  plaintifrs  agreeing  to  as- 
sume the  liabilities  of  the  firm,  and  hold  defend- 
ant hannless  on  account  thereof,  defendant  trans- 
ferred to  plaintiff  all  hia  hiterest  in  the  bnsines^ 
and  executed  a  note  in  his  favor  for  $2,000.  It 
also  provided  "that  tiie  rigning  of  tlua  afrm- 
ment  and  the  execution  of  this  note  diall  conclude 
the  settlement  and  adjustment  of  said  parmrr- 
ahip."  Testimony  showed  that  the  total  assets 
were  about  $24,700,  of  which  «3.000  was  almmt 
worthless,  being  bad  debts,  while  the  liabilities 
were  $15,800.  and  the  original  capital,  all  tur- 
nisbed  by  plaintiff,  was  $4,000,  and  tbe  with- 
drawals by  defmdant  for  pen^ud  use  daring  thf 
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Ijartnerahip  were  $21,000,  while  plalntiiTa  with- 
drawals for  the  same  time  were  only  f&.OOO. 
Btid.  thftt  the  note  was  given  upon  good  ud 
Talaable  coniideration. 

Appeal  from  conunoD  pleu  circnlt  conrt  of 
Brnnter  county;  James  Aldrich,  Judge. 

Action  by  Albertiu  S.  Brown  against  James 
II.  Chandler.  From  a  Judgmoit  tor  plaintiff. 

defendant  appeals.  Affirmed. 

The  foIlowlDg  Is  the  decree  of  the  court  be- 
low, tIz.; 

"This  action  comes  before  this  conrt  npon 
the  pleadings,  testimony  taken  by  the  master, 
his  conclusions  thereon,  and  the  exceptions  of 
defendant.  PlalndfT  Instituted  this  action  to  re- 
coTer  judgment  against  defendant  on  two 
promissory  notes  set  out  in  the  complaint  In 
two  causes  of  action.  The  $48  note  set  ont  In 
tbe  flrst  cause  of  action  <3  admitted,  and  needs 
no  conslderatliHi.  The  $2,000  note,  dated 
March  20,  18&i,  and  due  January  1,  1896,  with 
interest  after  maturity  at  tbe  rate  of  eight  per 
cent,  per  annum  nntll  paid,  is  the  subject- 
matter  of  second  cause  of  action  and  of  this 
litigation.  Defendant  admits  the  execution  of 
said  $2,000  note,  but  alleges:  (1)  That  it  is 
without  consideration  and  void;  (2)  that  It  was 
executed  under  the  'mutual  mistake'  of  the  par- 
ties; and  (3)  tliat  it  was  executed  under  a 
mistake  of  law,  or  mistake  of  law  and  t^ct. 
On  or  about  August  26,  1887,  plaintiff  and  de- 
fendant entered  into  a  co-partnership  for  the 
purpose  of  selling  clothes  In  the  city  of  Sumter, 
S.  C..  which  ctmtinued  for  some  time.  Plain- 
tiff contends  that  It  continued  up  to  March  20, 
1804,  but  defendant  Insists  tliat  the  partner- 
ship was  dissolved  and  reorganized  several 
times  prior  to  Its  final  dissolution.  The  dates 
of  these  disscriutlons.  If  facts,  are  mittcrlal,  as 
are  also  the  consequences  resulting  from  them. 
Defendant,  In  bis  answer,  says  that  at  me 
time  he  was  due  plaintiff  money  'on  account  of 
the  excess  of  the  defoidant's  i>ersonal  account 
over  that  of  the  plaintiff'  In  the  partnership 
bu5i<sr>ss.  This  Indebtedness,  says  defendant, 
has  been  'satisfied  and  discharged'  by  the  deal- 
ings between  the  parties.  The  dealings  referred 
to  are  previous  alleged  settlements  by  dlssolii- 
tion  of  the  partnerships.  The  master  found  In 
favor  of  plaintiff.  D^endant^s  oceptfons— 
quite  numerous— depend  upon  the  facts,  and  I 
will  go  to  the  facts. 

"Defendant,  having  admitted  the  execution 
of  the  note  and  a  previous  Indebtedness  to 
plaintiff,  should  show  how  the  note  or  the 
debt  evidenced  by  it  has  been  satisfied  and  dis- 
charged. Defendant's  legal  propositions,  as 
submitted,  are,  in  the  abstract,  correct;  but  has 
he  made  out  a  defense  upon  the  facts,  to  which 
bis  law  Is  applicable?  The  master  finds  as 
matter  ot  fact  'that  the  co-partnership  exist- 
ing; between  the  plaintiff  and  the  defendant 
was  dissolved  on  the  20tb  day  of  March,  1894, 
and  that  at  that  time  there  was  a  considerable 
sum  due  to  the  plaintiff  by  the  defendant  on  ac- 
count of  their  partnership  transactions,  and  it 
appears  to  me  that  the  note  for  $2,000  was 
made  a»  a  compromise  settlement  of  the  same^ 


and  la  based  upon  good  and  snffldent  consid- 
eration.' I  find  in  the  testimony,  as  an  exhlhltf 
papers  purporting  to  state  the  accounts  of  the 
two  partners  with  the  partn^ahlp  of  Brown  & 
Chandler,  commencing  August  25,  1887,  aud 
ending  March  20,  1891.  At  last-moitloned 
date  the  accounts  stood:  J.  H.  Chandla's  ac- 
count. $21,543.13;  A.  a  Brown,  $6,900.98;  Ex- 
cess of  J.  H.  Chandler.  $14,642.15.  This  state- 
ment may  not  be  absolutely  correct,  but  it  i^i 
approximately  so,  if  not  safely  correct  I  next 
find  Exhibit  A,  purporting  to  be  a  statement  of 
Brown  &  Chandler,  token  March  20.  1804,  Qie 
date  of  the  disstriuUcMi,  as  contended  for  b} 
plaintiff  and  found  by  tbe  master.  The  state 
ment  reads: 

Assets. 

Stock  on  band  $11,086  78 

Accounts   9,649  86 

Memorandums    104  40 

Store  and  office  fixtures.        759  35 

Bad  accounts   3,111  93 

 $24,712  27 

Liabilities. 

Bills  payable.  $7,044  9(! 

Bank  of  Sumter   7.000  00 

Oredk  accounts   1,822  36 

  15,866  32 

Net  capital  $  8,845  95 

"The  item  "bad  accounts,'  In  tbe  list  of  'As- 
sets,' ts.  to  say  the  least,  'net  capital,*  in  Its 
most  dubious  form.  Plaintiff  put  In  all  of  the 
original  capital  of  the  partnership  business,  viz. 
$4,000,  and,  as  the  master  has  noted,  it  Is  not 
included  In  the  list  of  partnership  'liabilities.' 
If  we  throw  out  the  'bad  accounts,"  and  cor- 
rect the  'liabilities'  statement  by  Inserting  $4,- 
000  capital  furnished  by  the  phiintlff,  the  net 
capital  will  shrink  from  $8^845.95  down  to  $1,- 
734.02.  As  a  mercantile  venture,  running  from 
Au«:ust  26, 1887,  to  March  20,  1894,  based  upon 
a  capital  of  $4,000,  the  success  of  this  concern, 
especially  from  the  point  of  view  of  the  defend- 
ant, has  been  slmi^  wcmderful.  Defendant 
retains  his  excess  'account'  of  $21..*>4.'i.i:!.  es- 
capes all  re^onsIblUty  for  the  $15,863.32  of 
firm  liabilities,  and  all  for  the  $2,000  noto 
which  he  now  says  does  not  constitute  either  a 
'moral  or  legal  obligation  upon  him.'  Plaintiff, 
in  consideration  of  the  $2,000  note,  and  the  'as- 
sets' of  the  partnership,  amounting  to  the  sum 
of  $24,712.27,  consisting  mostly  of  $9,fM0.S6  In 
the  form  of  'accounts,*  and  $3,111.93,  more  in 
tbe  shape  of  'bad  accounts,'  without  a  word  be- 
ing said  as  to  the  $4,000  advanced  as  capital 
by  him,  has  assumed  $15,866.37  of  the  firm's 
Indebtedness.  If  these  figures  are  even  ap- 
proximately correct,— and  they  seem  to  be,— I 
am  constrained  to  concur  with  the  master  ijk 
his  finding,  that  the  $2,000  note  is  based  ai>oa 
a  good  and  snfilclent  consideration. 

"When  and  how  many  times  did  tbe  partie:) 
hereto  dissolve  the  partnership  or  partnership 
existing  between  them?  The  master  says  once, 
and  on  March  20,  1894.  I  cannot  say  that  he 
is  in  error  In  so  holding;  on  the  contrary,  I 
think  that  he  Is  sustained  by  the  greater  weight 
of  the  testimony.  Tbe  'agreement'  of  dissolu- 
tion is  evidenced  by  a  fonaj^.^^ 
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Inatrmnait  under  the  hands  and  seola  of  the 
partlefl,  and  witnessed.  It  Is  dated  March  20, 
1804.  and  Its  first  leading  recital  Is:  'Whoe- 
as,  we,  the  said  Albertns  8.  Brown  and  James 
H.  Chandltf,  hare  for  a  number  of  years  past 
been  raigaged  in  carrying  on  a  retail  clothing 
business  In  the  city  of  Sumter,  in  ssld  state,  ts 
co-partners  under  the  firm  name  of  Brown  ft 
Chandler,  and  In  conducting  said  business 
debts  to  a  large  amount  bare  been  contracted 
and  are  unpaid,  and  we  desire  to  dlsaolTe  the 
said  co-partnersblp,  and  have  agreed  to  do  so 
upon  the  tetma  as  hereinafter  set  forth.'  The 
terms  have  already  been  referred  to.  The  last 
stipulation  is:  'And  the  said  James  H.  OIuui- 
dler  further  agrees  to  execute  and  deliver  forth- 
with his  pnmissory  note  to  said  Albotus  S. 
Brown  for  two  thousand  dtrilars,  payable  Jan- 
uary 1, 1896,  and  the  signing  of  this  agreement 
and  of  said  note  shall  coadnde  the  settlement 
and  adjustment  of  said  co-partneishlp  affairs 
as  between  the  said  Albertus  S.  Brown  and 
James  H.  Chandler/  If  defendant  and  plain- 
tiff made  a  'mutual  mistake'  as  to  the  consid- 
eration of  the  note,  it  is  very  strange  that  both 
of  them  engaged  in  an  Important  settlement, 
with  more  or  less  ot  feeing  existing,  should 
emlxtdy  so  many  errors  in  sudi  a  paper  as  de- 
fendant's testimony  implies.  If  It  were  not 
correct  and  true,  why  was  the  statement  that 
they  had  been  for  a  number  of  years  past  car- 
rying oa  the  partnership  business'  inserted  In 
the  paper?  Why  wish  to  disserve  It?  It  Is 
possslble  that  the  parties  hereto  may  have  dis- 
solved and  reorganized  their  partnership  under 
various  contracts  r^eatedly.  If  so,  then  each 
dissolution  and  each  reorganization  based  upon 
contract  would  restrict  the  rights  of  the  parties 
according  to  their  terms.  There  is  some  evi- 
dence that  a  dissolution  of  the  partnership  was 
discussed  on  several  occasions  prior  to  Hie 
actual  dissolution,  and  some  preparaE(»y  steps 
towards  that  end  talien,  but  no  svch  contract 
was  consummated  or  perfected,  and  they  fell 
through,  and  the  partnership  ran  on  up  to 
March  20,  1804.  I  concur  with  the  master,  and 
overrule  all  of  defendant's  exceptions.  Where- 
tore  it  is  ordered,  adjudged,  and  decreed  that 
the  conclusions  of  the  master  herein  and  are 
sustained;  that  the  exceptions  <^  defendant  be 
and  are  dismissed;  that  plaintiff  have  Judgment 
In  Ills  favor  and  against  defendant  for  forty- 
eight  dollars,  with  interest  thereon  from  Jan- 
uary 1,  1893,  to  date,  to  wit:  eleven  t«/ioo 
doDars,  and  for  two  thousand  dollars,  with  in- 
terest ttiereon  at  the  rate  of  eight  per  cent,  per 
annum  from  January  1.  1896.  to  date,  to  wit, 
eighty  dollars;  making  principal  and  Interest 
in  the  aggregate  the  sum  of  two  thousand  one 
hundred  and  thhty-nlne  **/lo9  dfdlars  (2,138.- 
76),  together  with  the  costs  and  disbursements 
of  this  action." 

The  exceptions  to  tbB  decree  and  Judgment 
are  as  follows: 

"(1)  Because  his  hoaor  erred  in  holding  that 
'there  Is  some  evidence  that  a  dissolution  of  the 
partnership  was  discussed  on  several  occasions 
prlw  to  the  actual  dissolution,  and  s<Hne  pre- 
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such  c<mtract  was  consummated  or  perfected, 
and  they  fell  through,  and  the  partnership  ran 
on  I^)  to  March  20, 1884.*  Because  his  htnor 
erred  hi  holding  that  the  f2,000  note  was 
based  upmi  a  good  and  sulSdent  conslderatian. 
(3)  Because  his  honor  erred  In  holding  that 
there  was  but  one  partnership  between  the  ap- 
pellant and  reepontlent,  which  began  on  25th 
August,  1887,  and  ended  oa  the  20th  March. 
1804.  (4)  Because  his  honor  erred  In  not  hold- 
ing that  the  co-partnenhip  indebtednera  ot  Ihe 
appellant  to  respondent  was  cancded  by  the 
ccmtract  ta  17th  March,  1884.  if  any  existed  at 
that  time.  (6)  Because  his  honor  erred  in  not 
holding  that  all  co-partnership  indebtedness  of 
the  appellant  to  respondent  was  caneded  when 
appdlant'B  notes  and  mortgsge  were  destnv- 
ed  and  respond^t  re-ent»ed  the  oHiartnef- 
ship.  (6)  Because  bis  honor  erred  !n  not  hold- 
ing that  all  co-partnership  Indebtedness  of 
appellant  to  respondent  was  canceled  by  de 
sale  by  respondent  to  appellant  of  his  intoest 
in  the  co-partnership  business  on  the  23d 
April,  1898,  it  appearing  from  the  nndlqputed 
evidence  that  appellant  had  paid  to  re^cKid- 
ent  the  sum  of  <me  thousand  dollars  In  nK»ey. 
and  executed  and  deUvM>ed  to  the  attorn^  of 
the  respondent,  by  respondent's  dlrectlcMi.  his 
notes  and  mortgage  for  six  thousand  dollais, 
the  agreed  price  of  respondent's  int««st  In  tlu 
co-partnership  business  of  Brown  ft  Chandler. 
(7)  Because  It  was  error  to  ^ve  Judgment 
against  the  appellant  on  the  two  thonaand  d<^ 
lar  note.** 

Fraaers  ft  Cooper,  Cor  appeUant.  PmOf  St 
Beynolds,  for  respondnit 

JONBIS,  J.  This  Is  an  action  on  two  prom- 
issory notes,— one  for  M8,  dated  XptH  l,  ISBS, 
payable  January  1,  1889;  and  the  other  foi 
$2,000,  dated  March  20,  1894,  and  payable 
January  1,  1896.  PlaintlfTs  cause  of  actloQ 
on  the  first  note  was  admitted.  The  contro- 
versy here  relates  to  the  f2,000  note^  Tbe 
answer  admits  the  execution  of  the  note,  but 
sets  up  as  a  defense  that  the  note  Is  without 
consideration,  and  void;  that  it  was  exe- 
cuted under  a  mutual  mistake;  titat  defendant 
was  liable  to  plaintiff  for  the  excess  of  def^- 
ant's  personal  account  over  that  of  piwlntilT 
during  the  existence  of  a  co-partnership  be- 
tween them,  and  that  this  liability  had  bea 
extinguished  by  (he  dealings  between  the  par- 
ties prior  to  tbe  execution  of  the  note;  whve- 
fore  the  defendant  prayed  that  tSxe  note  be 
declared  void,  and  delivered  up  for  canceUa- 
tion.  The  master,  to  whom  tbe  cause  was 
referred  by  consent,  found  as  matter  of  fact 
"that  the  co-partnership  existing  between  the 
plaintiff  and  the  defendant  was  dissol-red  tn 
the  20th  day  of  March,  1884,  and  that  at  Cut 
time  there  was  a  considerable  sum  due  to  the 
platntlfl  by  the  defendant  on  account  of  their 
partnership  transactions,  and  •  *  «  that 
the  note  for  $2,000  was  made  as  a  conuat>mise 
settlement  of  the  jp^^j^jflji^feon  a 
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good  ud  •nffldcot  condaeratknu"  Tbe  cir- 
cuit court  eoncan  with  tbe  master  In  finding 
that  tba  nots  Is  baaed  VBoa  a  good  and  auffl- 
dent  conaMeiation,'  bat  does  not  lety  wholly 
upon  tbe  difference  In  the  accotmts  of  the  pert- 
tun  aa  the  consideration,  for,  after  attending 
to  this  dlfforoice,  the  court  found  aa  matter 
of  Eaot  "that  plaintiff,  eonaideration  ttf  the 
$SfiO0  note,  and  the  assets  of  tiie  partnership, 
amounting  to  Ihe  sum  of  924,7UL27,  consisting 
mostly  of  98.819.86  in  the  form  of  ^acconnte,' 
and  ^111^  more  In  the  rii^  of  *bad  ac> 
conn^'  without  a  word  bdng  said  as  to  the 
91,000  advanced  as  capital  by  him,  has  aa- 
sumed  $15^66^  of  the  fimCt  indehtednett." 
(Italics  ours.)  Beference  may  be  had  to  the 
official  r^rt  for  the  circuit  court  decree  and 
appellant's  exceptions  thereta  The  excep- 
tions win  be  treated  as  a  whole.  They  raise, 
directly  or  Indirectly,  the  question  whether 
there  Is  error  In  the  conclusion  of  the'  circuit 
court  that  the  note  In  question  is  based  upon 
a  good  and  sofflclent  consideration.  If  we 
were  to  treat  this  case  as  one  at  law,  the  judg- 
ment would  necessarily  be  for  affirming  the 
Judgment  of  the  chrcult  court,  since  we  have 
no  power  to  review  the  Qndings  of  fact  by 
that  court  In  a  case  at  law.  Where,  however, 
the  answer  Interposes  an  equitable  defense, 
this  court  has  jurisdiction  to  review  the  flnd- 
li^  of  fact  Involved  In  the  determination  of 
the  equitable  defense.  Wltte  v.  Wdnberg,  S7 
8.  O.  579.  17  S.  n.  681.  When  this  court  Is 
called  upon  to  review  the  findings  of  fact  by 
the  circuit  court,  It  is  Incumbent  on  aK>eIlant 
to  satisfy  this  court  that  the  preponderance  of 
tiie  evidence  is  against  the  conclusions  of  tbe 
drcolt  conrt 

In  August,  18S7,  plahitur  and  defendant 
formed  a  co-partnership  in  the  dothing  busi- 
ness In  the  city  of  Sumter.  Plaintiff  furnished 
tbe  whole  of  the  capital,  $4^000,  and  the  part- 
ners were  to  share  the  profits  equally.  On 
March  20, 1894,  there  was  a  final  dIss(dutIon  of 
the  partnership,  evidenced  by  a  written  eon- 
tract  under  seal  of  that  dat^  signed  by  both 
parties.  This  contract  recites  that:  ''Whereas, 
we,  the  said  Albertos  S.  Brown  and  James  H. 
Chandler,  have  for  a  number  of  years  past  been 
engaged  In  carrying  on  tbe  retail  clothing  busi- 
ness In  the  ci^  of  Sumter,  in  said  state,  as 
co-partners  tmder  the  firm  name  of  Brown  & 
Chandler,  and  In  conducting  said  business  debts 
to  a  large  amount  have  been  contracted  and 
are  unpaid,  and  we  desire  to  dissolve  the  said 
co-partnership,  and  liave  agreed  so  to  do  upon 
the  terms  hereinafter  set  forth:  Now  this 
agreement  wltnesseth  that  we,  the  said  Al- 
bertos S.  Brown  and  James  H.  Chandler,  have 
this  day  dissolved  the  said  co-partn«^hIp  of 
Brown  &  Chandler."  The  foregoing  recitals 
show  that  the  parties,  on  the  20th  day  of  March, 
1894,  did  not  think  that  there  had  been  any  real 
dissolution  of  the  partnership  previous  to  tliat 
date.  The  master  and  circuit  judge  concur  tn 
findhig  that  the  final  dissolution  took  place  on 
March  20,  1894,  and  that  there  had  been  no 
prevloas  dissolution,  and  we  cannot  aay  that  the 


pr^onderance  of  Oe  evidence  Is  against  that 
oonduslon.  If  this  be  so,  then  m>pdlantf  •  case 
becomes  wholly  groandleas,  for  his  view  is  that 
the  0iqn»osed  liability  for  which  the  note  was 
given  under  a  mutual  mistake  was  extinguish- 
ed by  tbe  dtewAnUoii  of  the  partnership  on 
Apill  6,  ISBB,  and  again  oo  Maxdi  17. 1804^  >P- 
peHanf  s  theory  being  that  these  alleged  dlaso- 
IntlMiB  (qmarated  as  a  dlscba^  of  the  hidt 
Tidual  accounts  of  the  partners,  and  that  at  the 
time  of  making  said  note  hi  oonslderatloQ  of 
the  anpposed  aueos  of  defendant's  account 
over  that  of  plaintiff  there  was  in  fact  no  ex- 
cess at  an.  We  are  qnlte  saUafled  that  the 
agreement  of  March  17, 1894^  waa  not  a  dlaso- 
hrtJon,  but  that  It  provided  for  a  dissolution  at 
a  fotnro  tlme»  and  In  the  meantime  was  Intend- 
ed merely  to  limit  the  partners  as  to  the 
amoxmts  they  could  draw  out  of  the  business 
for  personal  use,  and  took  away  from  Qhww^lPw 
the  right  to  Bign  notes  and  drafts  for  the  flim. 
The  design  of  this  agreement  was  not  to  take 
away  from  Chandler  his  right  to  share  In  flw 
profits  of  the  business,  and  make  him  a  mere 
salaried  clerk,  but  was  to  prevent  unreasonable 
diversion  of  the  firm's  money  to  personal  use 
Instead  of  applying  the  same  to  the  firm's  tn- 
debtednesB.  Brown's  b^ef  that  Chandlra'  was 
drawing  out  more  than  this  agreement  allowed 
led  to  the  dissolution  on  March  20, 1894.  Chand- 
ler testified  that  he  made  np  his  mind  to  get  out 
of  the  business  on  the  morning  of  the  20th 
March.  If  so,  there  was  no  dlsscdnUon  on  the 
17th  March.  Iliere  was  evidence  that  on  the 
Sth  day  of  April,  180S,  Brown  agreed  to  sell 
oat  his  int»eBt  In  the  business  to  Chandler  for 
97,000;  J1.000  payable  in  cash,  and  the  remain- 
der in  four  equal  annual  Installments,  secured 
by  a  mortgage  on  the  stock,  accounts,  etc  Un- 
der this  agreement  (handler  paid  Brown  the 
91,000,  and  took  control  <tf  the  business,  con- 
ducting It  under  the  name  of  Brown  &  Chand- 
ler. The  notes  and  chattel  mortgage  to  secure 
tbe  $6,000  were  s^ed,  and  the  pap^  were 
placed  In  the  bands  of  Mr.  Pordy,  who  then  rep- 
resented both  parties.  Mr.  Chandler  testified, 
"These  papers  were  In  the  possession  of  Mr. ' 
Purdy,  and  were  not  to  be  dellv^ed  to  either 
Brown  or  myself  without  our  joint  consent" 
Brown  testified:  "When  I  agreed  to  sdl  Mr. 
Chandler  the  business,  he  and  I  went  to  the 
office  of  Mr.  Purdy,  and  signed  all  the  pa^ 
pers.  We  put  them  Into  Mr.  Purdy's  hands 
with  the  understanding  that  none  of  them 
were  to  be  delivered  without  the  consent  of 
both  Chandler  and  myself."  Some  time  afta 
this,  upon  Chandl«^s  stating  that  he  would 
not  be  able  to  pay  tbe  first  note,  It  was  agreed 
by  tbe  parties  that  the  notes  and  mortgage 
should  be  destroyed,  and  that  Brown  should 
come  back  into  the  business.  The  terms  up- 
on which  Brown  was  to  come  bade  into  the 
budness  were  not  stated.  We  Infer  that  the 
parties  Intended  that  the  original  status  as 
partners  was  restored,  as  If  no  attempt  to  dis- 
solve bad  been  made.    The  ¥1,000  paid  to 
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for  the  purpoee,  was  erentually  repaid  to  the 
lender  ont  of  the  asseta  of  the  business.  There 
was  no  notice  glTcn  of  any  dissolution.  The 
business  was  conducted  under  the  name  oC 
Brown  &  Chandler,  and  Brown  was  liable  for 
all  the  debts  contracted  while  Chandler  was 
running  the  business,  from  April  5, 1893,  to  the 
time  Brown  returned  to  the  bnslneBs.  The  re- 
citals In  the  a^eement  of  March  20,  IS^fl,  may 
be  reconciled  with  the  view  that  the  status  as 
partners  had  been  restored,  as  If  there  had  been 
no  attempt  at  dissolution,  whereas  the  same 
could  not  be  reconciled  with  the  fact  of  a  com- 
pleted dissolution  on  April  5,  1S93.  and  the 
formation  of  a  new  partnership  afterwards,  for 
the  partnership  dissolved  on  March  20,  1891, 
was,  la  the  agreement  of  that  day,  said  to  be 
the  partnership  in  which  Brown  and  Chandler 
had  for  a  number  of  years  past  been  engaged. 
We  agree,  th^f<M:e,  with  the  circuit  com-t  that 
th^  was  no  real  dissolution  of  the  partnership 
on  April  5,  1893.  But,  If  there  was,  we  think 
the  parties  agreed  that  the  original  status 
should  be  deemed  restored  when  Brown  and 
Gliaudler  directed  the  destruction  of  the  notes 
and  mortgage  left  with  Mr.  Purdy  subject  to 
their  joint  contract  But  let  us,  for  the  mo- 
ment, concede  that  the  sale  by  Chandler  to 
Brown,  April  5,  18U3,  was  a  dissolution  of  the 
partnership,  and  in  law  operated  to  cancel  the 
private  accounts  of  the  partners,  and  let  us  fur- 
ther ccHicede  that  Chandler's  account  wUle  he 
coudncted  the  business  alone  should  not  ivop- 
erly  form  any  part  of  the  consideration  at  the 
note,  since  as  to  that  he  was  both  creditor  and 
debtor,  then  tt  becomes  important  to  ascertam 
when  the  new  paitnecshlp  was  formed  after 
April  5,  1893.  Appellant's  attorneys,  in  their 
argumeot,  say  it  took  place  either  In  the  fall 
of  1893  or  In  the  early  spring  of  ISM,  and  tliat 
the  time  is  immaterial.  Chandler  testifies  that 
It  took  place  March  1. 1894,  and  Brown  teBtifles 
It  took  place  about  the  middle  or  latter  part  of 
October,  1883.  The  burden  ot  j^wof  la  iqxm 
Chandlor,  who  seeks  to  set  aside  a  settlement 
of  the  partnership  affairs  on  the  ground  of  mu- 
tual mistake,  and  the  proof  he  offers  should 
be  clear  and  convincing.  We  have  been  shown 
no  reason  to  believe  that  Chandler  Is  more  cred- 
ible or  accurate  than  Brown,  and  It  appears  in 
the  erldoice  that  Brown,  In  the  fall  of  1808, 
took  an  actire  interest  in  the  compromise  of 
some  of  the  debts  of  Brown  &  Chandler,  Join- 
ing Chandler  in  giving  notes  for  the  credit  por- 
tlon  of  the  compromise,  and  securing  the  com- 
promise by  obtaining  his  father's  indorsement 
on  the  notes.  As  to  these  compromised  debts. 
Chandler  testifled,  "Smne  of  these  debts  were 
contracted  while  Brown  was  a  member  of  tlie 
firm."  From  this  we  infer  that  some  of  these 
debts  were  contracted  by  Chandler  when  he 
bad  charge  after  April  5,  iSS&.  It  Is.  therefore, 
more  than  likely  that  Brown  wonld  then  be 
soticitoufl  about  whether  Chandler  would  be 
allele  to  pay  the  notes  and  mortgage,  and,  upon 
ascertaining  that  they  would  not  be  paid,  agreed 
to  tlicir  >]t>structlon.  and  his  restoration  to  his 
old  place  in  the  firm.   We  therefore  accept 


Brown's  statement  that  he  w«it  back  into  the 
business  In  October,  1893,  especially  since  ap- 
pellant hi  his  argument  does  not  urge  to  the 
contrary.  Hien,  what  was  the  state  of  the 
personal  accounts  of  the  parties  from  October, 
1893,  to  March  20, 1891?  Did  not  the  accooni 
of  Chandler  largdy  exceed  that  of  Brown  dur- 
ing ttiat  period?  We  find  In  the  testimony  (EIx- 
hlblt  B)  that  Chandler's  account  for  the  year 
1893  was  $7,142.74.  which  Included  the  $1,000 
paid  to  Brown  April  5,  1898,  which  ChanOler 
charged  to  himself,  which,  for  the  pnipose  of 
this  argument,  may  be  taken  from  Chandler'^ 
account,  and  chai'ged  to  Brown's.  Brown's 
account  for  the  year  1893  was  ^27.01.  From 
January  1,  18D1,  to  March  20, 1894,  Chand]M-*s 
account  was  $1,030^,  and  Brown's  account 
for  the  same  period  was  $30.85.  We  have  no 
means  of  ascertaining  from  the  testimony  how 
much  of  the  account  of  1893  was  made  after 
October,  1803,  but  appellant  kept  the  books,  or 
bad  charge  of  them,  previous  to  October  &t 
least,  and  was  In  poslticm  to  know  the  facts, 
and  It  was  incumbent  on  him  to  show  tbe 
facts  to  sustahi  his  plea  that  there  was  in  fact 
and  In  law  no  excess  In  the  account  of  Cband- 
ler  over  Brown's.  It  Is  sufficient  for  ds  to 
know  that  Chandler's  account  fr<«n  October. 
1803,  to  March  20.  1894.  largely  exceeded  that 
of  Brown's;  and,  from  Chandler's  standpoint 
that  the  excess  In  lils  account  over  Brown'a 
formed  the  consideration  of  the  note,  his  oonr 
tention  that  the  note  is  without  consldemtSoo 
must  fall.  Chandler  testifled  that  "the  consid- 
eration for  said  note  was  the  dlffer^ice  be- 
tween my  [hid  and  the  plaintiff's  posonal  ac- 
count while  witness  [Chandler]  was  a  mem- 
ber of  the  firm  of  Brown  &  Chandler,  and  while 
witness  owned  the  business  of  Brown  &  Ghand* 
ler."  He  also  testifled:  "On  the  20tli  March. 
18M,  my  personal  account  ^ras  ^1,00(^  abon^ 
and  Mr.  Brown's  about  99,000,  induing  tin 
$1,000  paid  him  from  the  money  got  ftom 
Pearsoi.  It  did  not  ai^ear  on  Us  acoonnt  It 
wiB  chai^^ed  on  my  account"  He  furOier  tes- 
tifled in  reference  to  tiie  aettlemoit:  "We  there- 
upon b^ian  figuring  on  the  accounts,  and  I 
finally  agreed  iqwn  $2,00(^  and  conamted  to 
give  my  note  for  it,  payable  In  January,  1806." 
Appellant's  testimony  Is  Incmislsteat  wltb  his 
contention.  But  the  real  consideration  of  the 
note  in  salt  is  ea^nessed  in  the  agreement  of 
March  20,  1891.  This  contract  shows  that  in 
consideration  of  Brown's  agredng  **to  assnme, 
IH^,  satisfy,  and  discharge  all  debts  and  ol^ga- 
tlons  of  tbe  said  firm  of  Brown  &  Chandler,  and 
to  hold  the  said  James  H.  Chandler  harmless 
mi  account  thereof."  etc.,  Chandler  transfer 
red  to  Brown  all  his  Intereti  In  tbe  assets  of 
Brown  &.  Chandler,  and  executed  the  note  in 
contiowsy;  and  in  this  contract  It  vraa  ex- 
pressly a^eed  under  seal  that  "the  slgidng  of 
this  agre«nent  and  said  nata  shall  coodude 
the  settlement  and  adjustment  of  said  co-part- 
nership affairs  between  the  said  Albertus  & 
Brown  and  Jamea  H.  Gliandlar,"  The  firm's 
liabilities  were  $15.8(16.32,  and  its  assets,  in- 
cludUig  stock,  fixtiise^duo^V^iCr^Lm^  ac- 
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counts,  good  and  bad,  amotmted  to  $24,712.27. 
Brown  had  furnished  the  original  capital,  $4,- 
000,  and  under  the  agreement  to  share  equally 
In  the  profits  of  the  partnership  Chandler  had 
drawn  out  from  August,  1887,  to  March  20, 
1894.  $20,543.13,  against  Brown's  $7,900.98. 
The  difference  in  the  accounts  of  the  partners, 
whatever  It  was,  went  Into  the  aettlemoit  of 
the  partnership  affairs.  This  settlement  was 
the  voluntary  act  of  Chandler,  who  was  In 
position  to  know  the  facts,  and,  in  the  abeence 
of  tcaxiA  or  mistake  sufficient  to  set  it  aside, 
he  must  abide  by  u.  The  Jodgment  of  the  dr- 
CQit  court  iB  affirmed. 


(&0  S.  C.  397} 

RUBERG  T.  BROWN. 
(Supreme  Court  of  Sooth  Carolina.  Sept  24, 
1887.) 

VaXSOR  AITD  PUBOBASEK  —  FrAOD— COUPLAIMT— 
BumClB-VCT—AMB-N  DMENT— WUTBE 
OP  Objection. 

1.  A  defendant  waivefl  objection  to  the  notion 
of  the  court  in  cranting  leave  to  amend  the  com- 
plaint without  qualification  or  limitation  if  he 
answers  the  amended  complaint  without  protest. 

2.  Although  the  Code  does  not  authorize  the 
substitution  of  a  new  cause  of  action  by  amend- 
ment, neTertbelesa,  under  section  194,  grantlDg 
powar  to  amend  any  pleading  "hj  inserting  other 
aile^tiona  material  to  the  case,"  a  complamt  not 
stating  a  cause  of  action  may  be  cured  by  amend- 
ment, where  the  defect  is  not  an  entire  absence 
of  a  cause  of  action,  bat  merely  a  faulty  or  incom- 
plete statement  thereof. 

3.  A  cconplaiDt  alleged  that  defendant,  know- 
ing that  plaintiff,  a  citizen  of  Chicago,  was 
obliged  to  go  South  for  his  health,  and  was  will- 
ing to  dispose  of  his  Chicago  realty,  procured  a 
real-estate  agent  to  obtain  the  exobange  of  two 
Sonth  Caroima  plantaU(m8  of  defendant  for  plain- 
tlffs  Chicago  real  estate;  that  the  latter  proper- 
erty  was  worth  $10,000,  with  a  rental  value  of 
$160  or  $200  a  month,  while  the  plantations 
were  only  worth  $1,000;  that  defendant,  know- 
ing this,  purposely  combined  with  the  agent  to 
detiand  plaintiff,  r^tresenting  the  plantauons  to 
be  of  the  same  value  as  tiie  Chicago  property; 
and  that  plaintiff,  relying  on  the  honesty  and 
sincerity  of  defendant,  made  the  exchange.  Hdd, 
that  although  the  statement  of  the  cause  of  ac- 
tion was  defective,  because  defendant's  repre- 
•entations  appeared  mere  matters  of  opinion,  yet 
the  allegations  tended  to  show  the  existence  of  a 
cause  of  action,  and  h«ice  the  complaint  waa 
amendable,  as  It  may  be  that  the  expression  of 
opinion  was  made  In  connection  with  a  statement 
of  material  facts,  constituting  elements  that  go  to 
mate  land  Taloable,  as  a  basis  for  the  opinion; 
and  besides,  if  defendant  represented  that  Oie 
Southern  property  had  a  rental  value  equal  to  the 
Chicago  property,  it  was  not  merely  an  expression 
of  opinion,  but  a  misrei»%sentation  of  a  fact 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Joseph  H.  Earle,  Judge 

Action  by  Theodore  Ruberg  against  Simon 
Bron-n  for  damages  for  fraud.  From  a  Judg- 
ment for  plaintiflT.  defendant  appeals.  Af- 
firmed. 

Robt.  Aldrlcta  and  Bellinger,  Townsend  & 
O'Baimoii.  for  appeUant  Jas.  B.  Davia  and 
Izlar  Bros.,  for  respondent 

JONES,  J.  A  demurrer  to  the  complaint  In 
thlfl  case  having  been  sustained  on  the  ground 
that  It  did  not  state  facta  rafflclent  to  consti- 


tute a  cause  of  action,  the  ci-vtiit  court  granted 
leave  to  i)laintlff  to  serve  au  amended  com- 
plaint This  Is  an  appeal  by  defendant  from 
so  much  of  the  order  as  grants  leave  to  amend. 
The  Code  does  not  authorize  the  snbstltutlaa 
of  a  new  cause  of  action  l-y  way  of  amend- 
ment. Lilly  T.  BalhxAd  Co.,  32  S.  C.  142,  10 
S.  E.  932;  Kennerty  v.  Phosphate  Co.,  21  S. 
0.  240.  But  in  Its  desire  thnt  causes  shall 
be  tried  on  their  merits,  it  gives  very  lai^o 
power  of  amendment;  and  the  exercise  of 
this  power  Is  discretlcnary,  and  will  not  be 
Interfered  with  by  this  court  except  for  abuse 
of  discretion.  Heyward  v.  WlUIama,  48  8.  G. 
564,  26  8.  E.  797,  and  tUs  Is  true  even  where 
amendments  are  pmnltted  after  anatalnlng 
a  demurrer  that  the  complahit  states  no  cause 
of  action.  Trtunbo  t.  Flnley,  18  S.  O.  305. 
The  case  of  Harvey  t.  Hackney,  35  8.  O.  861, 
14  S.  E.  822,  mles  that  a  comphilnt  that  baa 
been  held  not  to  state  a  cause  of  action  may 
neverthdess  be  amended  by  leave  of  court, 
where  the  defect  consists  in  a  &ulty  statement, 
and  not  In  an  mtlre  absence  of  any  cause  of 
action.  TbiA  is  manifest  by  tbe  »piesa  lan- 
goage  of  section  194  of  the  Code,  which  gives 
tbe  court  power,  before  or  after  Jndgment,  to 
amend  any  pleading.  Inter  alia,  "by  Inserting 
other  aUegatlons  material  to  the  case."  It  be- 
comes necessary  to  detomlne  In  this  case 
wbeflier  the  comiAalnt  Is  beyond  tbe  conrfs 
power  of  amendnkent  Hie  complaint  Is  as 
follows:  "(1)  Thbt  at  tbe  times  hereinafter 
mentioned  the  plaintiff  was  a  cittaen  ot  tbe 
city  of  Chicago,  In  the  state  of  IlUnois.  and  was 
the  owner  of  ralualile  property  In  the  said  dty, 
of  the  Talne  of  ten  thousand  dollars,  sltnate  on 
a  faahloiable  avenne  In  said  city,  and  tbe 
rental  valne  of  said  prcQ)erty  was  from  one 
hundred  and  fifty  to  two  hundred  dollars  per 
month.   ^  That  the  defendant  on  or  about 

the  day  of  January,  1^  procured  the 

serrloeB  of  a  real-estate  agent  In  said  city  to 
trade  with  the  plaintiff  [tar]  the  said  property, 
and  r^resented  to  said  plaintiff  that  the  de- 
fendant woidd  exchange  two  valnable  plftnta- 
tloaH,  situate  In  tbe  coonty  and  stato  above 
named,  for  said  city  property.  (3)  Tbat  said 
plabitlff  is  In  bad  health,  and  it  was  known  to 
the  defendant  that  he  desired  to  move  SouOi, 
and  would  be  willing  to  exchange  said  prop- 
erty as  aftwesald  for  proper^  of  equal  value 
In  the  county  and  state  above  named;  and, 
believing  In  the  sinoerity  and  honesty  of  the 
defoidant,  be  gave  defendant  a  deed  to  said 
pn^ierty,  and  the  defendant  gave  plaintiff 
deeds  to  two  tracts  of  land  situate  in  said 
county,  vbUai  he  represented  as  being  worth 
In  value  the  same  as  plaintiff's  property.  (4) 
That  said  representation  on  the  part  of  the 
defmdant  was  absolutely  false,  the  property 
being  almost  worthless,  not  exceeding  in  value 
more  than  one  thousand  dollars,  and  he  knew 
this  at  the  time  said  trade  was  made,  and  pur- 
posely combhied  with  bis  said  agent  to  swindle 
and  defraud  said  plaintiff,  to  the  damage  of 
the  i^ntiff  nine  thousand  dollars."  Defend- 
ant demurred  to  this  complaint  on  the  groundi 
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tliAt  It  does  not  ftate  tvcfai  snffident  to  ooostl- 
tote  ft  canu  of  actton,  In  ttaat  It  does  not  allega 
BDj  mlsrepresentatloii  of  any  material  fact, 
—ft  r^iresentatlon  aa  to  valoe  being  a  mere 
ezprenlon  of  oplnlcni,— nor  tbat  the  false 
reaentation  allseed  In  the  enmplalnt  wai  made 
by  defendant  to  plalnBfF  as  an  Indacement 
for  him  to  enter  Into  the  allesed  contmct  of 
exchange,  nor  that  the  plaintiff  relied  upon 
Bald  alleged  false  representation  In  entering 
Into  alleged  contract,  nc/r  that  the  plaintiff  be- 
lieved Bald  false  representation  to  be  true,  oat 
that  tbe  alleged  false  representatifa  was  cal- 
culated to  Induce,  and  actually  did  Induce,  the 
plaintiff  to  make  tlie  alleged  exchange  of  prop- 
erty. The  demurrer  was  sustained,  and  leave 
to  amend  granted,  without  specifying  In  what 
particulars,  except  as  might  be  Infored  from 
the  grounda  of  defects  spedfled  In  llie  d^nr- 
rer.  One  of  appellant's  grounds  of  appeal  al- 
leges error  In  granting  leftve  to  amend  with- 
out qnallflcatlcm  ov  limitation  as  to  the  char- 
acter of  the  amaidmeota.  lids  ohjectlon.  If 
otherwise  tenable,  we  think  appellant  baa 
waived  by  answering  the  amended  complaint 
without  obJectiOD  In  Uds  regard,  or  motion  to 
correct 

.  The  real  question  In  the  case  Is  presented  in 
tlie  first  exception,  alleging  «Tor  In  permitting 
the  amendment,  "in  that,  the  only  representa- 
tion alleged  In  the  oomi^alnt  to  have  been 
made  by  the  defendant  being  as  to  tbe  value 
of  the  property  exchanged  (a  mere  matter  of 
opinion,  which  could  not  be  made  the  founda- 
tion of  an  action  for  damages),  then  was  an 
entire  absence  of  any  statement  of  tbe  essen- 
tial fact  (a  mlsreiHresentation  which  could  be 
made  the  foundation  of  an  action  for  dam- 
ages) wtilch  alone  could  give  a  cause  of  ac- 
tion, and  there  was  no  allegation  which  even 
tended  to  show  that  the  plaintiff  had  any 
cause  of  action  whatever."  Tbe  general  rule 
undoubtedly  is  that  mere  agressions  of  mat- 
ters of  opinion,  however  erroneous  ts  false, 
wlU  not  support  an  action  teg  ml8repreaenta>> 
tlon,  and  that  statements  as  to  the  value  of 
a  thing  sold,  being  generally  mere  expressions 
of  opinion,  come  within  tbe  rule.  Cooley, 
Torts.  488;  8  Suth.  Dam.  684;  6  Am.  ft  Eng. 
Bnc.  Law,  S24.  See  Frazer  v.  Harvey,  2  Bai- 
ley, 270;  Means  v.  BrickeU,  2  HIU  (S.  a)  320; 
Rupart  T.  Dunn,  1  Rich.  Law,  106;  Lebby  v. 
Ahreos,  26  S.  C.  282,  2  3.  E.  387.  In  Bupart 
T.  Dunn,  supra.  Judge  Wardlaw  expresses  the 
rule  and  tbe  reason  upon  which  It  Is  based 
thus:  "The  law  abhors  fraud,  but  It  enforces 
contracts  against  those  who  lose  by  them,  no 
less  than  against  those  who  gain.  It  exi>ects 
care  and  prudence  from  contracting  parties, 
and  has  regard  to  the  selfish  nature  of  man, 
which  prompts  the  seller  to  bargain.  It  would 
itself  become  the  Instrument  of  fraud  if  It 
should  permit  a  party  who  has  been  disap- 
pointed of  his  anticipated  profit  to  evade  tbe 
performance  of  hla  agreement  upon  trivial 
and  slight  proof.  When  the  buyer,  without 
adequate  means  for  forming  his  own  Judg- 
ment, relies  upon  the  representations  of  the 


seller,  then  these  representatlona  mnst  be  fair 
and  fun.  Where  the  material  facts  are  aoch 
as,  from  hla  aHnfttkm,  may  wan  be  peemmed 
to  be  within  tbe  knowledge  of  the  sdlcr,  then 
mlsrq^reemtatton  of  such  facts  through  fraud 
or  mistake,  by  whldi  the  buyer  Is  ndsled,  wlO 
form  just  grounds  ot  complaint  Tar  tiw  bnyw. 
But  as  to  matters  of  opinion,  upcoi  whS^  a 
prudent  man  does  not  take  the  a^jisdaiea  at  tiie 
sellw,  evm  fUsehood  q;Kiken  tin  seller  wJ& 
not  vitiate  a  contcact;  nw  vill  andt  false- 
hood, as  to  matt«s  of  fact,  not  gemmed  to 
be  peculiarly  known  to  the  seller,  upon  which 
the  buyer  bas  the  means  of  cenrelsiog  his 
ownjudginent,  imlesa  It  be  such  as  toealeidat* 
ed  to  lull  the  suspicions  of  a  cartful  man." 
Common  prudence  dictates  that  rellaaee  be 
not  placed  by  the  buyer  on  the  sdler's  «viidoa 
or  estimate  of  value  concerning  the  pngatj 
offered  for  sale,  jnit  as  tiie  sella  la  not  ex- 
pected to  be  Influenced  by  the  opinion  of  the 
buyer  as  to  the  value  of  the  thing  desired  te 
be  bought  The  dalms  of  commerce,  within 
reasonable  limits,  must  be  oonsfdeied  along 
with  the  claims  of  conseienc&  Bmem,  to  en- 
titie  one  to  relief  fer  false  representation,  the 
misrepresentation  mnst  Bdate  to  some  mate- 
rial facts,  past  or  existing,  concemlng  the  sub- 
ject of  the  contract,  within  the  range  of 
knowledge,  as  distinguished  from  mattera  of 
m««  belief  or  opinion,  uncertain  and  conjec- 
tural, upon  which  reUaoce  has  been  plnced, 
with  resnltlDg  damage,  when  the  complaining 
party  did  not  deal  upon  equal  terms,  and  with 
equal  means  of  information.  False  eq^res- 
slons  of  opinion  tqr  one  possesstaw  spedal 
knowledge  concemlog  the  subject  of  fba  con- 
tract, which  the  other  party,  ignorant  on  the 
subject,  and  with  unequal  means  of  informa- 
tion, relies  on  to  his  Injury,  may  be  actionable 
for  fraud.  If  a  perl's  situation  with  ntec- 
ence  to  property  contracted  for  Is  sndi  that 
he  cannot  falriy  and  reasonably  exercise  hJs 
own  judgment  In  reference  thereto,  he  Is  not 
a  dealer  on  equal  terms,  and  he  has  ft  ri^t  to 
rely  on  the  representations  of  value  by  the 
seller  made  to  Induce  the  purchase.  Hence 
the  BltuftioD,  condition,  and  nature  of  the 
property,  and  the  position  or  relation  of  the 
contracting  parties  with  reference  to  It,  are 
matters  to  be  considered  In  determining 
whether  the  parties  dealt  with  equal  means 
of  Information.  See  note  to  2  Add.  Torts 
(Ward's  Ed.)  422.  In  the  case  at  bar  the  com- 
plainant was,  we  infer  from  the  complaint.  In 
a  distant  state  at  the  time  of  the  contract.  In 
bad  health,  and  desirous  of  moving  South, 
with  little  or  no  knowledge  of  the-  land  In 
South  Oarolina  sought  to  be  exchanged  tor  tbe 
Chicago  property,— in  a  position  where  be 
would  necessarily  be  compelled  to  rely  upon 
opinions  or  information  derived  from  others. 
So  situated,  and  believing  in  the  sincerity  and 
honesty  of  the  defendant,  who  represented  the 
Aiken  property  to  be  of  the  same  value  as 
the  Chicago  property,  which  latter,  according 
to  the  complaint,  was  worth  $10,000,  and  with 
a  rental  value  of  $150  to  9200  per  month,  be 
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excbangeit  file  Ohlcfts»  prop^ty  for  the  Aiken 
pzoporty,  which  tamed  out  to  be  worth  not 
exceeding  $1^;  and  it  Is  ehaised  in  the 
complaint  and  admitted  tn  the  demurrer  that 
defendant  knew  hla  iwpreeentatlons  of  valne 
were  fUse.  It  te  conceded  that  Qw  con^ilalnt 
was  fanlt7  In  Its  statement  of  a  cause  cf  ao- 
tion,  bat  we  do  not  think  It  can  be  said  that 
It  contained  no  allegation  which  tended  to 
show  tba  existence  of  a  cans*  of  action,  which 
coold  not  be  pertected  hy  amendnunt  It 
may  be  that  the  eqweasifm  of  opinion  was 
made  in  connection  with  a  statement  of  mate- 
rial facts,  cmsdtuting  Elements  which  go  to 
make  land  valnaUe,  as  a  basis  for  the  aifia- 
ion*  In  whldi  case  the  complaint  Is  amendable 
so  as  to  insert  sUegatlonB  of  the  state  of  such 
material  facts,  Bealdes,  if  defendant  repre- 
sented  that  the  Aiken  property  had  a  rental 
value  equal  to  the  Chicago  property,  this  waa 
nine  than  a  matter  of  mere  <vinlon,  because 
such  statement  implies  knowledge  on  the  part 
of  the  landlord,  based  npon  his  ftmfUaxlty 
and  experience  with  the  property.  It  would 
be  Impn^er  for  as  to  caoress  any  opinion  as 
to  ttM  mnitB  of  this  case  at  titils  sta^:  We 
only  mean  now  to  affirm  that  the  circuit  court 
MHnmltted  oo  abase  ut  discretion  In  permit- 
ting jribUntlff  to  amraid  hla  complaint.  The 
Jodgment  of  the  drcnlt  conrt  is  affirmed. 


CM  s.  o. ««) 

DUEBN  T.  EBB. 
CBnpreme  Ooart  (tf  SonOi  Carofina.  BeptST, 
1897.) 

AsoTMBirr—BTiDKxcB— Plato— AsrsBas  PosN» 

sioiF^-DintATios — Tbrdiot— Mooin* 

CATION— OOSTB. 

1.  In  an  actioD  for  the  recoTery  of  land,  a  mr- 
Tey  Dot  ordered  by  the  court  ia  admisgible  in  erl- 
dence  to  shovr  the  locatioD  thoeof,  as  a  Burvey 
by  order  of  the  court  Is  not  positively  required. 

2.  Ten  years*  adrerse  possession  of  land  Is 
■Dffldent  to  confer  a  title  capable  of  beinx  actively 
asserted.  If  facts  are  proved  from  which  it  may 
be  inferred  that  the  state  has  parted  with  its 
tiUe. 

S.  In  an  action  for  the  reeoveiT  oi  land,  a  ver- 
dict for  defendant  cannot  be  modified  hy  defend- 
ant's remitting  "so  much  of  the  vwdlct  as  In* 
dudes"  certain  land,  because  a  verdict  for  defend- 
ant in  such  an  action  does  not  concede  any  rights 
In  him,  but  merdy  denies  the  validity  of  plalotiff's 
claim. 

4.  BnA  modification  Is  otoimous,  also,  because 
It  leavea  costs  upon  plaintiff,  who  Is  entitled  to 
Judgment,  having  ivoved  his  case  in  part 

Appeal  from  common  pleas  circuit  court  ut 
Lancaster  county;  R.  C.  Watts,  Judge. 

Action  by  Matilda  A.  Dnren  against  Per- 
m^a  H.  Kee  for  the  recovery  of  land.  From 
a  judgment  for  defendant.  plUntitr  ag^eals. 
Reversed. 

Following  is  the  complaint  filed  In  the  low- 
er court: 

"a)  The  plalntlfC,  Matilda  A.  Dnren. 
brought,  on  or  about  the  17th  day  of  August. 
1879,  against  the  defendant,  Permelia  H. 
Kee,  an  action  to  recovn  the  poeaession  of 
that  part  of  a  tract  of  land  of  four  or  five 
hundred  acres  of  which  the  defendant  had 


unlawful  possession.  In  that  action  the  de- 
fendant dalmed  the  land,  and  set  up  the  plea 
of  the  statutes  of  limitation  as  a  bar.  (!9 
The  lasoes  In  that  actkm  were  brou^t  m  to 
trial  at  Lancaater  Ooort  Honae  at  tiie  March 
term  of  conrt  for  the  year  1888,  and  It  was 
decided  that  the  defendant  was  not  a  tres- 
passer, and  was  entitled  to  'so  much  within 
the  red  area  on  the  Mcllwaln  plat  as  Is  now 
<tiiaO  occupied  by  her,  end  no  more,'  irhldi 
waa,  on  ai^eal  to  the  suprane  court  of  the 
state,  afflimed  by  that  court  (3  8-  SI  ^  and 
the  land  ontaide  the  pedis  possesslo  was  de- 
clared the  suprane  eonrt  to  remain  as  It 
stood  before  the  actton.  <^  The  said  plaln- 
tUf,  complaining  of  the  said  defendant,  al- 
leles that  she  is  seised  in  fee  of  the  following 
described  lands  and  premises,  situated  In  the 
county  and  state  aforesaid,  containing  five 
hundred  acres,  more  or  less,  bounded  on  the 
north  by  the  Robert  Wllsoa  land,  now  owned 
1^  D.  A.  wmiams  and  others,  on  the  ftast 
by  the  tract  of  land  known  as  the  *OBllfomia 
lYact.*  now  daimed  by  R.  P.  Darli.  on  the 
south  by  lands  claimed  1^  Jtdin  B.  Roberts 
(if  he  has  not  conveyed  IQ,  and  m  Hw  west 
by  lands  of  Jtflm  Ecisglns  and  oUwrs,— being 
the  same  lands  that  wwe  the  subject  of  the 
salt  or  controveray  in  the  esse  of  MSsa^  t. 
Duren.  as  reported  In  8  8.  O.  84,  and  7  B.  O. 
BIO;  and  the  same  lands  that  were  In  gues* 
tlon  In  the  case  of  Dnren  t.  Btralt;  as  report- 
ed In  16  8.  O,  466,  and  also  In  the  case  of 
Duren  t.  Sinclair,  a  conttnuatlon  of  the  same 
case,  reported  in  22  B.  G.  861,— and  la  now  In 
full  posseasion  of  the  same,  except  fliat 
plaintiff  does  not  herein  dalm  the  few  acres 
covered  by  the  pedis  possesslo  of  the  defend- 
ant at  the  time  of  the  former  action  with  re- 
Bpect  to  this  land.  (4)  That  the  said  defeaid- 
ant,  notwithstanding  the  eonrt  at  tlM  trial 
above  referred  to  hdd  that  she  waa  entitled 
to  no  more  than  her  pedis  possesslo,  which 
at  that  time  would  not  exceed  twen^  acres 
around  her  house.  If  it  would  measure  so 
much,  cut  down  mudi  of  I3ie  very  valua- 
ble timber  growing  at  dlfflBrent  placer  on  the 
said  tract  of  land,  and  now  bwe  lately,  with- 
in the  last  month,  has  cut  down  and  deaned 
up  some  five  or  ten  acres  of  woodland,  oat- 
tide  of  her  said  pedis  possesslo.  and  indeed 
she  now  lays  daim  to  the  whole  tract  of 
land  above  described,  without  any  regard  to 
the  boundary  lines  separating  her  actual  pos- 
session from  the  balance  of  the  land,  and 
other  wrongs  and  enormities  ahe  has  done 
betweoi  March,  1866,  and  the  present  time, 
by  unlawfully  entering  upon  the  said  lands, 
and  committing  trespaaa  thereupon,  and  de- 
stroying the  timber,  to  the  great  damage  of 
the  eald  idalntlff  In  the  sum  of  fire  hundred 
dollars.  00  That  her  own  posseasion  and 
that  of  her  son,  Thomas  R.  Duren,  from 
whom  she  derived  title  by  deed,  has  been  a 
Joint  and  continuous  possession  and  occupa- 
tl«i  ever  tince  the  2Sth  day  of  March,  1858, 
until  the  present  time.  That  ahe  has  a  chain 
<tf  ttOe  from  the  grant  of  the  state  down,  and.. 
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in  addition  to  her  chain  of  paper  title,  she 
has  been  In  [>osae«Blon  under  the  grant  and 
Tarlons  deeds  and  the  plats  made  in  the  case 
of  Massey  Duren,  dated  20th  September, 
1869,  all  defining  the  limits  and  extent  of 
such  possession.  fnHn  the  year  185S  down  to 
the  present  time,  and  possession  by  plaintiff 
has  been  continuous,  adverse,  and  notorious 
under  the  color  of  title  aforesaid.  (6)  The 
trespass  and  entry  of  the  defendant  has 
been  transient,  for  the  purpose  of  cutting 
and  carrying  off  timber  from  the  said  land, 
nnder  a  pretenslve  claim  to  the  whole  of 
said  land.  Whereupon  the  plaintiff  demands 
Judgment  that  the  title  to  the  said  land  may 
be  determined  in  her  right  against  the  said 
defendant,  and  for  five  hundred  dollars  dam- 
ages to  plaintiff  by  the  trespass  aforesaid,  to- 
gether with  the  costs  and  disbursements  of 
the  action." 
The  following  is  the  answer,  viz.: 
"The  defendant,  answering  the  complaint  of 
the  plaintlCF,  her^  respectfully  shows:  (1)  That 
she  denies  each  and  every  allegation  in  the 
said  complaint  contained,  except  as  herein- 
after admitted.  (2)  That  she  admits  that,  on 
or  about  the  13th  day  of  August,  1879,  an 
action  was  commenced  by  the  said  plalntlft 
against  this  defendant  to  recover  possession 
of  a  certain  tract  of  land,  but  that  she  denies 
that  action  was  brought  for  the  recovery  of 
n  part  of  the  said  tract  of  land,  as  Is  alleged 
In  the  complaint  herein.  (3)  That  she  admits 
that  the  said  action  was  brought  to  trial  at 
or  about  the  March  term,  1886,  of  the  said 
court  for  the  said  county,  but  that  she  denies 
that  It  was  decided  in  said  action  merely 
"that  the  defendant  was  not  a  trespasser," 
hut,  on  the  contrary,  this  defendant  avers 
that  the  verdict  of  the  jury  and  the  Judg- 
ment of  the  court  upon  the  Issues  Involved 
in  the  said  action  was  in  favor  of  this  de- 
fendant, and  that  by  said  verdict  and  Judg- 
ment It  was  adjudicated  and  determined 
that,  as  against  this  defendant,  the  plaintiff 
had  no  right  or  title  to  any  part  of  the  lands 
sought'to  be  recovered  by  her  In  the  said  ac- 
tion and  sought  to  be  recovered  herein.  {4) 
That  more  than  ten  years  have  elapsed  since 
the  rendition  of  the  verdict  and  jndgment  of 
the  said  court,  and  that  the  costs  of  the  said 
former  action  have  not  been  paid,  and  that 
the  plaintiff  cannot  now  maintain  this  action. 
(5)  That  she  denies  that  the  plaintiff  has  any 
right  or  title  to  any  part  of  the  whole'  of  the 
lands  described  in  the  complaint  herein.  (6) 
That  she  denies  that  the  court  did  or  could 
limit  the  effect  of  the  verdict  In  favor  of  this 
defendant,  upon  the  Issues  of  the  action  set 
forth  In  the  complaint,  by  any  order  or  entry 
upon  the  record  such  as  Is  alleged  in  the 
complaint.  (7)  That  sue  pleads  the  Judg- 
ment upon  the  verdict  in  the  action  herein, 
Rct  forth  in  the  said  complaint  herein,  as  a 
bar  to  this  action.  (8)  That  this  defendant 
Is  the  owner,  and  seised  In  fee,  of  the  lands 
described  In  said  complaint.  (9)  That  neith- 
er the  idalntlff,  her  ancestors,  predecessors. 


or  grantors,  were  seised  or  possessed  of  the 
premises  described  In  the  complaint,  or  an; 
part  thereof,  within  the  years  before  the 
commencement  of  this  action,  bnt  the  defend- 
ant, her  ancestors,  predecessors,  and  gran- 
tors, held  and  posses^^ed  the  said  premises  ad- 
versely to  the  pretended  title  of  the  plaintiff 
for  more  than  ten  years  last  past  before  the 
commencement  of  this  action,  under  a  claim 
of  title  In  fee,  exclusive  of  any  other  right 
Whereupon  this  defendant  demands  that 
the  complaint  be  dismissed,  and  that  the 
plaintiff  do  pay  the  costs  and  dlsbarsementa 
by  this  defendant  lierelii  wroiigfiilly  In- 
curred." 

The  charge  of  the  Judge  and  the  leqnests  to 

charge  are  as  follows,  to  wit: 

"This  Is  an  action  brought  by  M.  A.  I>nren 
against  Permella  H.  Kee  for  the  purpose  of  re- 
covering a  section  of  real  estate,  and  for  dam- 
ages. The  plaintiff  alleges  that  sbe  is  sdsed 
In  fee,  and  entitled  to  poraession,  of  the  land 
described  In  the  complaint  here,  and  that  the 
defendant  Is  unlawfully  trespassing  upon  her 
property.  Is  In  possession  of  a  part  of  it.  and 
by  reason  of  this  trespass  upon  her  land,  and 
withholding  of  It  from  her,  that  she  has  been 
damaged  to  the  extent  of  $500.  She  ther^ 
fore  aslia  that  the  court  declare  the  propertj 
to  be  hers,  and  for  such  other  relief  as  she 
Is  entitled  to;  that  is,  she  ssks  the  coart  to 
declare  her  title,  and  to  state  that  she  Is  the 
owner  of  this  land,  and  entitled  to  recover 
possession  of  it,  and  she  also  asks  damages 
for  the  trespass  to  It  by  the  defendant-  The 
defendant  denies  alt  these  allegations;  that 
is,  she  denies  that  the  plaintiff  is  the  owner 
of  the  land,  she  denies  that  she  has  commit- 
ted any  unlawful  trespass-  upon  the  property 
of  the  plaintiff,  and  also  aenles  that  she  has 
damaged  the  plaintiff  In  any  shape  or  form, 
or  that  the  plaintiff  Is  entitled  to  recover  in 
this  suit  On  the  contrary,  she  claims  that 
sbe  has  been  in  open,  notorious,  and  advose 
possession  of  it  for  more  than  ten  years  back. 
Those  are  the  Issues  for  you:  First,  Is  the 
plaintiff  entitled  to  recovo:  the  land  here,  as 
against  the  d^endant?  la  It  her  land?  Is 
the  title  In  her?  Is  she  entitled  to  recover 
possession  of  It,  and  Is  she  entitled  to  recover 
of  the  defendant  any  damages^  If  you  con- 
clude, under  the  testimony,— and  yon  are  the 
sole  Judges  of  that,— that  the  plaintiff  Is  the 
owner  of  the  land  h^,  and  that  the  defend- 
ant has  trespassed  upon  it,  and  Is  In  posses- 
sion of  any  of  It,  then  yon  will  find  for  the 
plaintiff  that  the  land  belongs  to  her,  and  she 
Is  entitled  to  damages.  If,  however,  you  con- 
clude that  the  property  Is  that  of  the  defend- 
ant, and  that  she  has  been  In  possession  of  i:— 
held  It  adversely  to  the  world— for  more  than 
ten  years  as  her  property,  and  even  If  she 
used  tbe  land,  cut  timber  on  It,  and  used  It  a-t 
her  own,  your  verdict  must  necessarily  be  for 
the  defendant. 

"Now,  gentlemen,  when  a  party  comes  into 
court,  and  brings  an  action  to  recover  posses 
Bion  at  real  estate,  the  burden  Is  upon  theis 
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to  that  ther  are  entitled  to  recover  ac- 
cording to  law.  Id  order  to  ibow  that,  they 
muat  show  that  they  themselTefl,  or  some  one 
through  whom  they  claim  that  they  are  entitled 
to  possession  under  a  paper  deed,  color  of  title, 
some  writing,  or  that  they  have  been  In  actual 
possession  of  the  property  for  twenty  years, 
or  bare  a  grant  from  the  state.  All  titles  in 
this  state  are  derived  from  the  state,  and,  in 
ordffl*  for  any  one  to  recover,  they  have  to 
show  a  grant  from  the  sta.te,  or  they  must 
trace  back  a  tiUe  for  twenty  years.  After 
they  trace  It  back  twenty  years,  then  the  pre- 
Kumptlon  of  law  is  that  the  state  has  given 
them  a  grant,  and  It  is  Just  the  same  in  law 
as  if  they  had  a  grant  from  the  state.  It  Is 
presumed  after  twenty  years  that  a  party  has 
a  grant  from  the  state.  Now.  for  instance, 
Mr.  Foreman  and  gentlemen,  if  I  am  In  pos- 
session of  Uind,  and  have  been  on  it,  occupy- 
ing It,  and  claiming  It  under  a  deed  or  plat, 
or  any  color  of  title,  for  twenty  years,  paying 
tfjtes  on  It,  asserting  ownership  over  It,  and 
using  It  as  my  own,  then  if  any  one  tres- 
passes opon  that  and  I  bring  my  action  to  re- 
cover, I  can  recover,  because  I  have  been  in 
possession  of  that  property  twenty  years,  and 
the  state  would  presume  a  grant.  Or,  if  I  am 
lit  possession  of  property  one  or  two  or  three 
years,  and  bought  it  from  a  man  who  had 
been  in  there  five  years,  and  he  bought  it 
from  another  who  had  been  in  there  ten  years, 
and  so  on  until  you  traced  back  twenty  years, 
that  would  be  sufficient.  A  party  has  to  be 
tn  possession  himself  for  twmty  years  in  or- 
der to  claim  a  grant,  or  the  parties  from 
whom  he  claims  must  have  been.  The  plaln- 
tilT  must  recover  upon  the  strength  of  her  own 
title,  and  not  on  the  wealmess  of  her  adver- 
sary's. At  the  same  tlme„  Mr.  Foreman,  if 
I  am  sul  Juris,  twenty-one  years  of  age,  and 
free  from  any  mental  dlsablUty,  and  entitled 
to  come  Into  the  courts  and  sue,  and  allow 
anybody  to  squat  on  that  land,  and  they  stay 
there  ten  years,  and  assert  ownership,  and 
hold  it  out  to  the  world  as  their  property,  and 
I  permit  that  to  be  done,  then  the  law  says 
I  can't  recover  If  I  wait  more  than  ten  years. 
Q.  If  I  had  you  on  there  as  a  tenant,  or  allow 
you  to  stay  on  there  for  ten  years,  and  you 
don't  assert  title  as  against  me  and  against 
everybody  else,  that  Is  not  sutllclent,  In  the  eye 
of  the  law,  to  prevent  my  bringing  a  suit 
nffainst  you  to  recover  the  property.  The  pos- 
session must  l>e  open  and  notorious.  It  must 
be  open  to  the  world.  They  must  hold  ad- 
versely to  the  claims  of  everybody,  and  If  they 
hold  It  adversely,  and  claim  It  as  their  own. 
It  must  be  notorious.  It  must  be  a  matter  of 
common  rumor.  Now  the  plaintiff  here  relies 
for  her  claim  on  a  paper  title,  on  a  grant  from 
the  ."State  to  Brice  Miller,  dated  June  2,  1794, 
for  299  acres  of  land.  ITiey  also  claim  by  deed 
of  Jane  Robertson,  dated  December  1,  1799, 
for  277  acres  of  land,  more  or  less,  and  you 
have  hetird  the  boundaries  of  that  land  read. 
They  also  claim  under  a  power  of  attorney  by 
William  Robertson,  of  ^'ashlngton  county.  UL, 
who  th^  dalm  was  a  ion  of  Jane  Robertson, 


to  Wylle  Duren,  dated  2Cth  of  Mcrch,  t85S, 
authorizing  him— that  Is,  Wylie  R,  Duren-^to 
convey  to  Thomas  R.  Duren,  of  tiancaster 
county,  by  deed,  tlUs  laud.  They  also  rely  on 
the  deed  of  William  Robertson,  by  his  attor- 
ney in  fact,  Wylie  R  Duren,  to  Thos.  R. 
Duren,  dated  September  3U,  1868,  and  recorded 
December  4,  185S,  conveying  one  thousand 
acres  of  land,  more  or  less.  Then  th^  rely 
on  a  deed  from  Thos.  R.  Duren  to  Matilda  A. 
Duren,  dated  November  26,  1875,  and  record- 
ed January  18,  1876.  conveying  500  acres. 
That  Is  what  they  re^  on.  I  don*t  say  that 
they  have  proved  all  those  deeds,  or  ahytlilng 
of  the  sort;  that  Is  for  yoiL  Tbey  rely  on 
that;  that  la  the  paper  title  they  rely  on. 
Then  they  also  rely  on  cvtaln  plats  here, 
which  they  dalm  that  they  went  into  irosaeB- 
Blon  under,  which  would  be  a  color  of  title;  In 
1858,  and  have  exercised  continuous  owner 
ship  from  that  time  until  now,  up  to  the  com-  - 
mencement  of  this  suit  The  defendant  also 
claims  from  this  Brice  Miller  plat  or  rather 
from  him.  They  claim  that  in  1796,  I  believe 
It  is,  but  the  testimony  Is  for  you,  that  the 
sheriff  of  this  county  sold  the  Interest  of  Brice 
Miller  in  certain  lands  here,  and  part  of  the 
lands  conveyed  at  that  time  was  purchased 
one  Craig.  Afterwards,  through  Craig,  by  In- 
heritance, this  land  came  into  the  possessloD 
of  the  defendant,  and  that  she  has  contlnuoos- 
ly  occupied  it  ever  since.  They  also  put  in  a 
plea  of  the  statute  of  limitations;  that  Is,  that 
this  defendant  here  has  been  In  open,  notori- 
ous, and  adverse  possession  of  this  land,  hold- 
ing it  against  Mrs.  Duren  and  every  other  per- 
son in  the  world  consecutively  for  ten  years 
preceding  the  commencement  of  this  suit  and 
tliat  that  is  a  complete  bar  to  the  plalntHTs 
action,  and  that  she  cannot  recover.  Now, 
gentlemen,  the  facts  of  the  case  are  for  you. 
I  have  got  nothing  to  do  with  them.  If  the 
testimony  here  satisfies  you  that  this  i^n- 
tllT  has  made  out  her  chain  of  title  complete, 
that  she  holds  by  deed  or  by  paper  title,  which 
could  be  a  plat,  for  more  than  twen^  years 
preceding  the  commencement  of  this  action, 
or  was  In  actual  possession  of  the  same,  and 
that  this  party  has  trespassed  upon  her  land, 
then  she  would  be  entitled  to  recover  the  land 
in  dispute,  and  any  damages  by  reason  of  that 
trespass.  Q.  Where  a  party  comes  into  pos- 
session of  land  under  a  deed,  and  stays  there 
twenty  years,  or  they  and  the  parties  under 
whom  they  claim  have  been  there  twenty 
years,  that  gives  them  a  title,  as  far  as  the 
state  Is  concerned.  It  would  presume  a  grant. 
If  they  go  in  there  under  a  deed  or  plat  that 
would  be  color  of  title.  The  law  presumes 
that  they  took  possession  of  all  that  is  hiclud- 
ed  In  that  paper  title  or  in  that  plat  or  what- 
ever it  is.  The  law  presumes  that  they  are 
In  possession  of  the  property  included  within 
those  boundaries.  So  if  you  are  satisfied  on 
the  testimony  here  that  this  Is  the  property 
of  the  plaintiff,  that  she  has  made  out  a  chain 
of  title  running  back  twenty  years  or  more, 
orthat  she  has  been  in  po^gy  [c 
ecty  tor  twenty  years,  exfflrauang' ownorehip^ 


878 


21  BOTJTHBASIBBN  BBFOBTBS. 


over  It,  claiming  tt  as  her  own,  holdlns  It 
against  the  world,  she  would  be  entitled  to  re- 
corer.  If,  on  tbe  contrary,  7on  brieve  tbat 
th«  defendant  has  been  In  posseselon  of  this 
property,  oerclslng  ownership  of  It,  claiming 
It  against  this  plaintiff  and  any  (me  else  for 
more  than  ten  years,— ten  years  or  more,— then 
yon  will  find  for  the  defendant  Of.  If  yon 
beliere  that  this  defendant  here  Is  the  owner 
of  that  property  by  reason  of  deed  to  her.  or 
by  reason  of  Inheritance,  and  she  herself,  and 
the  parties  under  whom  (die  claims,  iuive  held 
it  adTersely  against  the  plaintiff  here  for  more 
than  ten  years,  then  yon  will  find  for  the  de- 
fendant Now  these  cases  are  very  difficult 
for  tbe  Judge  to  stralghtea  oat  Under  the 
last  constltation  of  this  state.  I  can't  erea 
state  what  has  been  proven  to  yon  on  tbe 
stand  here.  I  am  strictly  protilblted  from 
that  I  can't  eren  run  over  the  testimony,  and 
arrange  It  in  logical  order;  so  you  will  have 
to  do  the  best  yon  can  with  the  testimony. 
Yon  hare  beard  It  all,  applying  It  to  the  law 
as  I  hare  given  it  to  you. 

"Now  I  win  ask  yon  to  pay  particular  at- 
tenti(m  to  the  reading  of  these  reauests  to 
charge,  because  In  my  opinion  they  anbody 
pretty  thoroughly  the  law  of  this  case.  The 
plaintiff,  Mrs.  Ihiren  here,  asks  me  to  charge 
you  tbe  following  propositions  of  law:  (1) 
rciiat  plaintiff  rdles  for  her  claim  of  paper  title 
on  the  grant  by  the  state  to  Brlce  MlUer;  deed 
by  Brlce  Miller  to  Jane  Robertson;  power  of 
attorney  WlHtam  Robertson,  who  Is  alleged 
to  be  the  son  and  heir  of  Jane  Robertson,  to 
Wylie  R.  Duren;  deed  made  pursuant  to  this 
power  of  attorney  by  Wylie  R.  Duren  to  Thos. 
R.  Duren;  and  the  deed  by  Thos.  R.  Dtven 
to  plaintiff,  Matilda  A.  DarraL'  I  cha^  you 
that  as  the  law  of  the  case.  'Now,  if  you  find, 
as  matter  of  fact,  that  this  grant  and  these 
deeds  all  cover  and  embrace  the  land  In  dis- 
pute, and  If  you  find  that  William  Robertson 
was  the  son  and  heir  ot  Jane  Robertson,  tiien 
I  charge  you  that  this  grant  and  these  deeds 
are  sufficient  In  law  to  convey  a  good  title  to 
the  plaintiff  to  so  much  land  as  they  cover, 
and  to  entitle  her  to  recover  tbe  same;  that  Is, 
if  yon  find  that  the  defendant  has  not  ac- 
quired a  title  to  the  same  by  a  regular  chain  of 
paper  title,  or  by  continuous  adverse  posses- 
sion for  the  statutory  period.*  I  charge  you 
that  as  law.  (2)  Tbe  plaintiff  does  not  claim 
the  house  and  twenty  acres  adjacent  thereto, 
represented  on  tbe  plat  of  Jos.  Clark,  surveyor, 
by  the  white  shade,  and  marked  **0,  O,  O," 
as  this  has  been  adjudged  to  the  defendant  by 
a  former  trial;  but  the  plaintiff's  claim  em- 
braces all  outside  this  small  area,  and  It  will 
he  for  you  to  say,  on  the  evidence,  whether 
plaintiff  has  established  her  right  to  this  land 
In  dispute.*  I  charge  you  that  (3)  The  plain- 
tiff. In  addition  to  the  alleged  chain  of  paper 
title  which  she  has  offered  In  evidence,  claims 
also  that  she  has  acquired  a  title  to  tbe  land 
In  dispute  by  notorious,  adverse,  continuous 
possession  for  ten  years  and  more,  under  the 
grant  and  deeds  aforesaid,  as  caior  of  tltl^ 


and  especially  under  the  color  of  tttto  afforded 
by  the  Robertson  and  McAteer  ^at,  made  at 
the  survey  in  the  case  of  Massey  against  I>ii- 
ren  on  the  20th  day  of  September,  1869.  Ton 
will  inquire  when  and  how  the  plaintiff  and 
her  bnsband  took  poBaaasloa,  and  how  ItHig 
this  possession  continued,  and  who  was  on  tiie- 
land.  If  any  one,  at  the  time  they  took  ponee- 
Blon,  In  case  she  has  failed  to  prove  a  paper 
titie.'  I  charge  yon  that  as  the  law  of  tbe 
case,  except  It  must  be  twoa^  yeara.  Instead 
of  ten.  as  far  as  the  plaintiff  is  concerned. 
She  must  have  been  in  notorious,  adverse,  and 
conUnuoQS  possession  at  tbe  same  for  more 
than  twenty  years  In  order  to  presume  a  grant 
from  the  state.  ^)  1  charge  you  that  a  grant 
or  deed,  If  they  designate  boundaries,  or  a 
plat  even,  will  afford  color  of  title  for  one  tak- 
ing possession  of  land,  to  Indicate  the  extent  of 
the  possesslcm;  that  Is  to  say.  If  a  i>erson  takes 
possession  of  a  tract  of  land  at  one  certain 
spot  under  such  color  of  title  as  I  tiave  In- 
dicated, the  possession  will  be  construed  to  ex- 
tend constructively  over  all  that  the  deed  or 
grant  or  plat  or  other  color  of  title  cotczb.*  I 
charge  you  tliat  as  the  law  of  the  case.  <5)  1 
chaise  yon  further  on  this  point  tiiat  it  has 
been  held  as  law  by  our  supreme  court  that 
the  plat  of  survey  made  In  the  case  of  Duren 
T.  Strait  16  3-  C.  460.  was  sufficient  color  of 
titie  In  behalf  of  the  plaintiff  to  indicate  ihtt 
extent  of  her  possession  of  lands  onlicaoed 
th^ln;  that  Is  to  say,  that  possession  on  any 
part  of  the  lands  covered  by  tbe  plat  for  tan 
years  eonsecotivdy  would  be  regarded  as  pos- 
session of  the  whole,  and  give  title  to  the 
plaintiff,  if  there  was  nothing  else  to  prevent 
or  counteract  the  effect  of  the  same.  But  It  Is 
a  question  for  tbe  Jtiry  to  determine  whether 
or  not  this  plat  embraces  the  lands  In  dispute 
in  this  action,  and  how  long  the  plaintiff's 
possession  under  this  plat  contlnned.'  I  diaige 
you  tliat  as  the  law  of  tbe  case,  with  the 
same  modification  as  before,  ttiat  it  must  be 
twenty  years,  instead  of  ten,  where  a  party 
sues  for  possession  of  land.  It  must  be  ten 
years  when  a  party  is  In  possession.  (Q  'I 
charge  you  that  If  the  plaintiff  and  her  con- 
veyor, Thofl.  R.  Daren,  were  In  notorlons,  ad- 
verse possession  of  these  lands  on  the  20th  of 
September,  1868,  when  the  Robertson  and  Mc- 
Ateer plat  was  made  for  use  In  the  case  of 
Massey  against  Duren,  and  she  has  continoed 
in  such  possession  ever  since,  claiming  them 
as  her  own,  under  color  of  titie  afforded  by 
that  plat  and  tbe  deeds  aforesaid,  she  Is  now 
entitled  to  the  land,  and  must  recover,  If  yon 
find  that  that  plat  embraces  the  land  In  dis- 
pute, unless  you  should  find  as  a  fact  that  tbe 
defendant  by  some  prior  possession  and  su- 
perior right  had  acquired  titie  to  the  land. 
In  determining  the  superiority  of  the  posses- 
sion of  the  plaintiff  or  the  defendant  it  may 
be  well  to  Inquire  who  took  possession  first, 
and  how  far  the  possession  of  each  extoided. 
and  how  long.'  I  t^rge  you  that  as  law.  (7) 
If  you  should  find  that  plaintiff  entered  oo 


this  land  onder 


DUBEN 


T.  EES. 


879 


Uw  land  In  dlnpiito  beCove  tlw  deAndant  mar- 
ad  on  1^  and  tbat  plaintiff  and  bar  tauSband, 
Wylte  B.  DureD,  and  th^  aon,  Onioa.  B. 
Dnrn,  bare  oonUnned  ever  ainee  to  reside  up- 
on it,  and  claim  and  naa  tbe  land  as  their 
own,  tben  I  cbarge  yon,  aa  a  matter  of  law, 
tbat  the  defendant,  Kee,  could  not,  by  mm 
occnpancy  since,  acquire  title  to  more  land 
tban  abe  actually  occupied  and  cultivated  for 
the  statutory  period,  for  in  Each  a  case  the 
party  entering  upon  the  land  first  under  color 
of  title  would  have  the  advantage.'  I  charge 
yon  that  (8)  rrbe  phiintia,  it  wlU  be  seen, 
claims  to  have  acquired  title  In  two  modra: 
FtcBt,  by  a  reeolar  chain  of  papw  title  from  the 
state  down  to  her;  aeorad,  by  advexae  pos- 
■eeefam  under  color  of  title,  well  defined.  B>i- 
ther  one  <tf  these  modes,  If  made  oaf  by  the 
evidence,  would  be  snffldent,  and  she  would 
not  be  required  to  prove  her  title  by  both 
modes;  but  the  defendant  has  not  offered  a 
chain  of  paper  title  to  the  land.  If  she  only 
claims  title  poeaeeslon,  the  onus  Is  upon  her 
to  prove  the  extent  of  her  possesaioa  when  she 
claims  beyond  her  present  occupancy.'  Gen- 
tlemen, I  can't  charge  you  that  exactly  in  that 
language.  The  plaintiff  brae  does  claim.  She 
claims  that  she  acquired  her  tiUe  by  two 
modes,— one  by  regular  paper  chain  of  title 
from  tbe  state  down  to  her;  the  other  under 
adverse  possession  under  color  of  tiUe  well  de- 
fined. Well,  now,  either  of  those  would  be 
sufficient  if  they  were  proved  to  your  satisfac- 
tion, and  It  is  for  yon  to  say,  under  the  tes- 
timony, whether  the  defendant  is  entitled  to 
win  in  this  caae  under  the  statute  of  limita- 
tions, or  whether  she  bas  proved  a  title  to 
that  land.  Tbe  plaintiff  here  must  recover  up- 
on the  strength  of  her  own  title,  and  the  de- 
fendant bore  most  prove  the  defense  she  sets 
up  also.  Wherever  a  party  comes  into  court, 
and  sets  up  a  distinct  affirmative  defense,  the 
burden  la  on  them  to  prove  tbat  by  tbe  pre- 
ponderance of  testimmiy;  not  beyond  a  rea- 
fionable  doubt,  bat  by  the  preponderance  of 
the  testimony.  Tbe  plaintiff  here  coming  in- 
to court  must  prove  her  title  to  your  satlsfBO- 
tion,  and  her  right  to  recover  by  the  prepon- 
derance of  tbe  testimony.  When  she  does  that, 
«he  would  be  entitled  to  recover,  unless  the 
defendant  then  satisfies  yon  by  the  weight  or 
preponderance  of  her  testimony  tbat  the  plain- 
tiff Is  not  entitled  to  recover  by  reason  of  hav- 
ing title  in  herself,  a  paper  title,  or  title  by 
having  held  oAYesaeity,  by  the  statute  of  limi- 
tations. (9)  Tbat  the  Oralg  deed  cannot  af- 
ford Mrs.  Kee  ccdor  of  title,  so  aa  to  extend 
tier  possession  beyond  ber  present  occupancy, 
onlees  she  baa  connected  herself  with  that 
-deed,  and  shown  what  land  it  covered,  and  the 
-extent  of  same,  and  It  is  for  you  to  determine 
whether  there  is  any  evidence  to  connect  her 
with  tbe  same.  Has  she  shown  any  deed 
from  Craig  to  her  or  her  ancestor?  Has  she 
proven  this  according  to  the  rules  of  testi- 
mony?  Has  she  shown  heirship?  Has  she  lo- 
-cated  the  Oraig  deed?*  I  cbarge  yon  tbat  as 
tbe  law  of  the  case.  AU  these  queetlona  of 


fluit  nre  fiir  70a.  (K9  *I3ils  Oslf  deed  eMiU 
not  afford  her  any  color  of  title  if  she  eoold 
not  locate  it,— If  from  it  she  could  not  tdl  where 
the  land  H  tftnated.  BaM  dia  dnwn.tv  UT 
testimony  the  extent  of  bar  alleged  color  of 
title,  and  what  land  alw  was  cbUndng  under 
the  aald  odor  of  titleT  AO  this  to  necesaaxy. 
otherwise  that  deed  was  no  colw  of  tiUe  to 
her.  The  onus  is  upon  her  to  show  this 
dearly:  otherwise,  she  cannot  Invoke  the  aid 
of  that  deed.*  I  cbarge  you  tbat  as  law.  OluBe 
questions  of  fact  are  for  you. 

"Hara,  the  defendant,  Urs.  Kee,  requests  me 
to  charge  you  as  follows:  (1)  That  in  order 
to  make  out  the  tiUe  of  the  idainttff  here  set 
up  by  deed,  the  Jury  mast  find,  from  the  pre- 
ponderance of  the  evidence,  that  the  William 
Robertson  who  executed  the  power  of  attorney 
was  the  William  Bobertson  who  was  the  son 
of  Jane,  and  that  he  was  the  only  heir  of  said 
Jane  Robertson.'  I  refuse  to  cha^e  yon  that, 
but  I  charge  you  this  way:  That  in  order  to 
make  out  the  title  of  tbe  plaintiff  here  set  up 
by  the  deed,  the  Jury  must  find,  from  the  pre- 
ponderance of  the  evidence,  that  the  William 
Robertson  who  executed  the  power  of  attorney 
was  the  son  of  Jane  Robertson,  and  that  he 
was  the  beta-  at  lawof  thesald  Jane  Robertson. 
(2)  Tbat  if  the  defendant  lias  shown  by  the 
testimony  that  the  title  to  this  land  in  dispute 
Is  In  herself,  or  In  any  other  person,  then  the 
plaintiff  cannot  recover.*  I  charge  yon  that. 
<8)  That  tbe  deed  executed  by  Sheriff  Alexan- 
der to  Alexander  Craig  In  1798  carried  the  title 
to  the  land  therein  described  when  located,  and 
that,  if  the  land  thereby  conveyed  be  the  land 
here  In  dispute,  the  prior  deed  by  Brice  Miller 
to  Jane  Robertson,  not  having  been  recorded, 
prior  to  the  execution  of  the  Craig  deed,  can- 
not prevail  against  said  deed  to  Alexander 
Oralg.'  I  refuse  to  charge  you  that.  I  dont 
know  what  the  law  was  about  recording  In 
1799,  but  I  know  up  to  1870  it  waa  not  necee- 
sary  to  record  deeds  In  South  Carolina,  and 
thousands  of  deeds  in  South  Carolina,  Just  as 
good  as  they  can  be,  never  were  recorded,  be- 
cause the  law  didn't  require  It.  Ordinarily, 
a  eharUTs  deed  would  convey  the  land  em- 
braced therein.  If  there  Is  not  a  paramount 
outstanding  title  In  somebody  else.  The  rule 
in  South  Carolina,  the  rule  caveat  emptor,  ap- 
plies. Let  the  purchaser  beware,  when  you 
buy  a  man's  land  sold  under  execution  In  this 
state.  I  can  Issue  an  cczecutton  agalnat  Mr. 
Williams  there,  and  levy  upon  tbe  land  of  the 
foreman,  and  sell  his  Intereot  I  can  sell  Mr. 
WlUiams'  Interest  In  tbe  forunan's  land  when 
he  has  got  tume;  cmvey  whatever  Intereet  he 
has,  which  would  be  nothing.  Of  course,  it  Is 
for  you  to  s^,  under  the  testimony  here,  If 
yon  believe  it,  tbat  this  was  tbe  Idoitical  land 
which  was  convey^  to  the  parties  nnda- 
whom  this  plamtiff  claimed  In  1796.  If  It 
was  conveyed  by  him  in  1795.  and  the  sheriff 
levied  on  It  and  sold  his  Interest  In  that  land 
In  1799,  what  interest  did  he  have  in  the  land 
In  1799?  (4)  That  adverse  possession  under 
oolor  of  title  for  ten  ywa  tbe^^fendant 
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then  beinc  no  dlsablU^  In  the  holdo'  of  the 
title  at  the  tUne  the  possession  b^an,  would 
caidv  title  nixm  the  defendant,  and  that  soch 
title  would  extend  to  the  limits  of  the  color  of 
title,  unless  the  true  owner  had  possesBlon 
within  the  limits  of  his  title  during  such  ten 
years.*  I  charge  you  that  as  the  law  of  the 
case.  (5)  That  color  of  title  is  a  plat  <a  any 
writing  defining  the  boundaries  of  land,  and 
that  a  deed  to  another  person  than  the  defend- 
ant would  be  color  of  title,  If  In  the  posses- 
sion of  the  defendant,  and  she  claimed  under 
it'  I  diarge  you  that  (6)  That  If  adTerse 
possession  under  color  of  title  has  commenced, 
and  after  such  commencement  the  land  la  con- 
veyed to  a.  minor,  the  infancy  of  sodi  minor 
would  not  prevent  the  running  of  the  statutes 
of  Umltatlons.'  I  chaise  you  that  (7)  That 
if  the  plaintur  had  no  possesslan  within  the 
Ihnlts  of  the  deed  to  Jane  Robertson,  or  the 
deed  from  William  Robertson,  by  attorney  In 
fact,  to  Thomas  R.  Duren,  and  claimed  only 
the  land  coUTeyed  by  such  deed,  then  the  ad- 
verse possession  by  the  defendant  under  color 
of  title,  if  any,  would  extend  to  the  limits  of 
such  color  of  title/  I  charge  you  that  (8) 
That  if  the  twanch  now  caUed  npon  the  plats 
the  "Robertson"  branch  was  the  branch  call- 
ed "Vlckory"  In  the  deed  of  1795,  by  Miller 
to  Jane  Robertson,  then  tue  land  there  de- 
scribed cottM  only  be  located  by  making  tills 
bramdi  a  boundary.'  I  refuse  to  chaige  yon 
that.  (9)  That  in  order  to  locate  the  Robert- 
son land,  under  the  deeds,  the  Jury  must  first 
determine  from  the  evidence  which  branch 
was  intended  to  be  described  by  the  name  of 
"Vickoiy."  '  I  charge  you  that  aa  the  law  of 
the  case,  If  In  the  deeds  there  Is  any  descrip- 
tion aa  to  the  'Vlckory'  branch  which  would 
tend  to  locate  this  land  properly.  1  have  not 
read  the  deeds,  and  you  are  the  Judges  of  the 
testimony.  aO)  That  if  the  plaintiff  claims 
only  under  the  Robertson  deed,  and  has  proven 
no  possession  thereunder,  and  has  failed  to 
prove  title  in  herself  by  possession  tar  the 
statutory  period,  undo:  color  of  title  or  other- 
wise, she  cannot  recover.*  I  charge  you  that 
(11)  That  unless  Jane  Robertson  held  con- 
tinuous adverse  possesiEdon  under  her  deed 
from  Brice  Miller,  her  title  would  not  prevail 
acainst  the  deed  of  Alexander,  sheriff,  to  Al- 
exander Craig.'  Oentlem^  I  charge  you 
that  If  she  went  Into  posseeaioD  under  these 
deeds,  and  held  It  ten  years,  or  conveyed  It  to 
other  parties,  and  they  held  It  for  ten  years, 
tiiat  would  be  sufficient.  (1!^  That  If  Abel 
Funderbui^,  Sr.,  was  In  adverse  possession 
from  1857  for  ten  years,  he  acqutoed  a  good 
title,  and  the  defendant  might  acquire  a  good 
title  to  the  land  aa  his  daughter  and  heir/  I 
charge  you  that. 

"Now,  gentlemen,  you.  have  heard  the  testi- 
mony, and  I  have  given  you  the  law.  The 
torm  of  your  verdict  will  be,  'We  find  that 
the  title  to  the  land  in  dispute  is  in  the  plain- 
tiff,' and  so  many  dollars  damages,  if  you 
think  any  damages  have  been  proven,  and  If 
yon  think  the  plain  tiff  is  entitled  to  recover, 


and  sign  your  name  as  fwemaa;  or,  'We  Had 
tor  the  defendant*  and  sign  your  Dame  mm 
foreman. 

**iSi.  WlUlanu:  If  your  b<«or  wfll  enmse 
me,  we  will  not  daim  the  land  that  Ifr.  X>iiren 
has  been  la  actual  possession  of  for  ten  years, 
whether  his  color  of  tlOe  covers  It  or  not.  U 
be  has  been  In  possenlon  for  ten  years,  we 
don't  claim  that  The  Oom-t:  Yon  can  take 
the  record,  gentlemen,  and  I  won't  send  yon 
bt  now,  but  hnmedlately  after  the  aasembUiis 
of  court  at  three  o'ckwk,  you  wUl  go  Into  tout 
room,  and  find  your  verdict  Mr.  Alii  son: 
Tour  honor,  I  believe  yon  durged  them  that 
we  don't  claim  the  white  part  oa  the  plat? 
The  Court:  You  set  that  out  In  Uie  complaint. 
If  th^  find  your  dient  Is  entitled  to  recoT» 
possesslan  of  the  land  sued  fco:,  yoa  don't 
dalm  tluit.  Your  complaint  shows  what  jvn 
sue  for." 

'The  Jury  thm  retired  to  their  room,  and 
after  some  time  returned  with  a  verdict  in 
these  words:  'We  find  fOr  the  defendant.* 
which  was  duly  published  by  the  do^k. 

'The  plaintiff  then  gave  notice  <a  a  motion 
tor  new  trial  on  the  mlnntes  of  the  court  mud 
the  presiding  Judge,  after  argument,  refused 
the  motion  for  new*  trial,  ezc^  on  condition 
that  the  defendant  would  refuse  to  remit  npon 
the  record,  and  limit  the  vradlct  of  the  Jury, 
as  inBBcribed  in  the  fbllowlng  order  deposing 
of  the  motion,  to  wit:  *A  motion  In  the  case 
having  been  made  by  the  plaintiff  upon  the 
minutes  of  the  court  for  a  new  trial,  and  after 
hearing  argument  of  counsel  tt^eon,  tt  la 
considered  that  unless  the  defendant  shall, 
within  ten  daya  after  the  rising  of  the  court, 
remit  upon  the  record  herein  so  much  of  the 
verdict  aa  hidudes  the  actual  pedis  possesedo, 
or  lands  In  actual  possession  at  the  time  of 
the  commenoement  of  this  action,  within  the 
Ihnlta  of  Hie  Brlce  Miller  grant  of  two  hun- 
dred and  ninety-nine  acres,  and  also  all  tlie 
other  lands  In  dispute  outside  of  the  limits  of 
said  KTant  the  motion  tta  a  new  trial  be  grant- 
ed.; that  ivon  the  remlsalon  the  defend- 
ant, as  above  stated,  the  defendant  have  leave 
to  enter  Judgmoit  accordlni^  nptm  aaid  ver- 
dict, aa  corrected  by  said  remission.'  And  on 
the  20th  day  of  October  the  said  defendant  en- 
tered on  tlw  record  her  rranlttltur,  In  these 
words,  to  wit:  *In  olMdlence  to.  and  in  com- 
pliance with,  an  order  of  the  court  signed  by 
Hon.  B.  C.  Watts,  presiding  Judge,  dated  Oc- 
tober 14,  1896,  In  the  wlthlI^stated  case,  I 
hereby  remit  to  the  plaintiff,  UatUda  A.  Du- 
len,  so  much  of  the  verdict  of  the  Jury  h&e- 
In  as  includes  the  pedis  possessio  or  lands  in 
the  actual  possession  of  the  plaintiff  at  the 
time  of  the  commencement  of  this  action, 
within  the  limits  of  the  Brice  Miller  grant  of 
two  hundred  and  ninety-nine  acres,  and  also 
all  the  other  lands  in  dispute  In  this  action 
outside  of  the  limits  of  said  grant  •  • 

"Judgment  was  th^  duly  entered  upon  Oc- 
tober 20th  on  the  verdict  as  corrected  by  the 
judge's  order  aforesaid,  and  the  defendant's 
remittitur  In  favor  ia  the  said  defendant 
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against  the  said  plaintiff  for  the  recovery  of 
the  land  In  dispute  by  the  said  defendant,  ex- 
cept the  lands  in  the  actual  possession  of  the 
plaintiff  at  the  time  of  the  commencement 
of  this  action,  within  the  limits  of  the  Brice 
Miller  grant  of  two  hundred  and  ninety-nine 
acres,  and  also  all  the  other  land  In  dispute 
In  this  action  outside  of  the  limits  of  said 

grant,  and  for  dollars,  cost  of  the  action." 

The  grounds  of  exceptions  are  as  follows: 
"(1)  Because  the  clrcnlt  judge  at  the  trial 
erred  In  allowing  G.  H.  Ragsdale,  the  alleged 
surveyor  of  the  defraidant,  to  testify  as  to  the 
location  of  the  land  in  dispute,  and  in  permit- 
ting hls.pla-t  of  surrey  to  be  Introduoed  In  evi- 
dence against  the  objection  of  plalnUfTs  at- 
torneys, made  at  the  time,  when  no  order  of 
court  bad  ever  been  made  to  authorize  him  to 
make  a  survey  of  said  land,  and  no  notice  ot 
the  time  and  place  of  making  bis  surrey  had 
ever  been  given  to  plaintiff  or  her  attorneys. 
(2)  Because  the  clrcnK  judge  erred  In  refusing 
the  motion  for  new  trial,  and  In  allowing  the 
verdict  covering  all  the  lands  in  dispute  to 
stand,  when  the  defendant  had  failed  to  prove 
any  title,  or  to  show  even  any  color  of  title, 
to  any  of  the  lands  In  dispute.  (3)  Because  the 
circuit  judge  erred  In.  refusing  a  new  trial, 
and  In  undertaking  to  correct  the  erroneous 
verdict  embracing  all  the  lands  In  dispute,  by 
giving  the  defendant  the  option  to  remit  so 
much  of  the  verdict  as  covered  the  land  in  the 
iu-tual  possession  ot  the  plaintiff,  and  all  the 
L-inds  Id  dispute  outside  the  Brlce  Miller  grant. 
(4)  Because  the  Craig  deed,  the  only  claim 
that  defendant  bad  for  color  of  title.  Is  so 
vague  and  Indefinite  that  It  cannot  be  lo- 
cated; so  mncb  so,  that  there  was  no  attempt 
to  locate  It,  and  the  circuit  judge  erred  In  al- 
lowing the  verdict  to  stand.  (JS)  Because  the 
circuit  judge  erred  in  refusing  to  charge  as 
follows,  after  being  requested  so  to  charge  by 
{dalntlff,  to  vrit:  The  plaintiff,  in  addition  to 
the  alleged  chain  of  paper  title  which  She  has 
offered  in  evidence,  claims  also  that  she  baa 
acquired  a  title  to  the  land  In  dispute  by  no- 
torious, adverse,  continuous  possession  for  ten 
years  and  more  under  the  grant  and  deeds 
aforesaid,  as  color  of  title,  and  es^edally  un- 
der the  color  of  title  afforded  by  the  Robwtson 
and  McAteer  plat,  made  of  the  aurr^  In  the 
case  of  Massey  v.  Duren  on  the  20th  day  of 
September,  1862.  Tou  will  Inquire  when  and 
bow  the  plaintiff  and  her  husband  took  pos- 
senslon,  and  bow  long  the  possession  contin- 
ued, and  who  was  on  tbe  land,  If  any  one,  at 
the  time  they  took  possession.  In  case  she  has 
failed  to  prove  a  paper  title.'  And  also  be- 
cause he  erred  in  refusing  to  charge  the  fol- 
lowing request  to  cbai^,  viz.:  'I  charge  you 
further  on  this  point,  that  It  has  been  held  as 
law  by  our  supreme  court  that  the  plat  ot  sur- 
vey made  In  the  case  of  Duren  v.  Strait,  16 
S.  C.  467,  was  sufficient  color  of  title  In  be- 
half of  tbe  plaintiff  to  Indicate  the  extent  of 
her  possession  ot  lands  embraced  therein;  that 
Is  to  say,  that  possession  ot  any  part  of  tbe 
lands  corered  by  that  plat  for  ten  jun  cm- 
.  S7&B.-M 


secutively  would  be  regarded  as  possession  of 
the  whole,  and  give  title  to  plaintiff.  If  there 
was  nothing  to  prevent  or  counteract  the  ef- 
fect of  the  same.  But  It  Is  a  question  for  the 
Jury  to  determine  whether  or  not  this  plat  em- 
braces the  land  In  dispute  In  this  action,  and 
how  long  tbe  plaintiff's  possession  under  tbls 
plat  continued.*  (fi)  Because  the  circuit  judge 
refused  to  charge  as  above  requested,  but  be 
modified  the  same  by  striking  out  the  words 
'for  ten  years'  wherevrar  they  occur  therein,  - 
and  substituting  therefor  tbe  words  for  twen- 
ty years,'  and  in  making  these  modifications, 
and  his  refusal  to  so  charge,  it  Is  submitted  he 
erred.  (7)  Because  the  circuit  Judge  erred  In 
charging  the  jury  that  possession,  to  avail  a 
plaintiff  in  the  recovery  of  land  against  a  de- 
foidant  having  no  chain  of  paper  title,  must  be  - 
adverse  and  continuous  for  twenty  consecutive 
years,  and  that  the  possession  of  a  defendant, 
to  avail  him  In  defending  his  title  against  a 
plaintiff  suing  for  the  land,'  Is  sufficient  If  It 
be  adverse  and  contlnuons  for  ten  years  on^. 
And  It  is  submitted  the  circuit  judge  erred  In 
making  this  distinction  as  to  tbe  length  of  pos- 
session between  a  plaintiff  and  a  defendant 
In  a  case  where  the  evidence  Is  like  the  one  at 
bar.  (S)  Because  the  circuit  judge  erred  In 
charging  the  jury  that  the  plaintiff  In  this 
case  could  not,  under  color  of  title,  acquire 
title  to  the  land  In  dispute,  as  against  the 
defendant,  unless  she  has  had  adverse  posses- 
sion of  tbe  same  for  twenty  years.  (9)  Be~ 
cause  It  appeara  from  the  chrcult  judge's  or- 
der, authorizing  a  correction  of  the  v«dlct 
and  the  remission  of  a  very  large  part  of  the 
same  thereunder  by  the  defendant,  that  the 
verdict  Is  grossly  excessive  and  unwarranted 
by  the  evidence,  and  It  follows  that  tbe  circuit 
judge  erred  in  refusing  a  new  trial,  and  un- 
dwtaklng  to  cure  the  defect  In  the  verdict  1^ 
authorizing  tbe  remittitur.  (10)  Because  tbe 
circuit  judge  had  no  equity  powers  In  this 
case,  and,  In  attempting  to  cure  the  defects  in 
Che  verdict,  he  erred,  and  invaded  tbe  province 
of  the  jury.  (11)  Because,  Id  tbe  contempla- 
tion of  the  circuit  judge,  tbe  jury  ought  to 
have  found  for  tbe  plaintiff  all  tbe  lands  with- 
in the  Brice  Miller  grant  of  which  die  was  in 
actual  possession,  and  also  the  large  body  ot 
land  outside  the  Brice  Miller  grant;  and  ha 
erred  In  allowing  the  verdict  and  judgment 
to  stand,  which,  in  addition  to  the  lands  there* 
in  recovered,  also  gives  a  recovery  of  tbe  large 
bill  of  costs  of  the  action  to  tbe  said  defend- 
ant. (12)  Because,  In  tbe  light  of  the  judge's 
order,  correcting  the  verdict  of  the  Jury,  the 
plaintiff  was  entitled  to  a  verdict  covering  her 
possession  of  tbe  Brice  Miller  land,  and  all  the 
land  outside,  and  the  drcult  Judge  erred  in  re- 
fusing a  new  trial." 

ft.  E.  &  &.  B.  AlliscM)  and  W.  G.  Hough,  for 
appellant  T.  Y.  Williams  and  John  T.  Green, 
for  respcmdest 

QABY,  A.  J.  In  order  to  understand  fnllj 
the  questiwig  raised  by  the  exceptions,  It  will 
be  Mcessarj  to  set  (orth  In  tbA-teffoA  ot 
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the  CAM  the  camplaint,  the  lOBwer,  the 
charge  of  hia  hooor,  the  presiding  Judge,  and 
the  exceptions. 

The  ezcepCloiu  ralae  practtcaUr  the  foUoir^ 
Ing  questions:  First  Was  there  error  In  al- 
lowing the  defendant  to  Introduce  In  eTtdesice 
the  plat  of  the  sorreyor,  when  no  order  of 
the  court  had  been  made  anthnrizing  him  to 
surrey  the  land,  and  no  notice  of  the  time  and 
place  of  making  the  snrr^  had  been  glroi 
to  the  plaintiff?  Second.  Was  there  error  In 
charting  the  Jory  that  It  was  necessary  for 
the  plaintiff  to  prore  possession  of  the  land 
for  twenty,  instead  oC  ten,  years,  in  order  to 
show  a  title  by  adverse  possession?  Third. 
Was  there  error  in  refusing  a  motion  for  a 
new  trial  if  the  defendant  would  remit  upon 
the  record  the  land  mentioned  ta  the  osder  to 
that  effect? 

We  proceed  to  a  consideration  of  the  first 
questltm.  The  caae  of  Patterson  t.  Oren- 
Bhaw,  32  8.  C.  K&i  11  S.  O.  880.  shows  It  la 
not  absolutely  necessary  that  there  should  be 
a  surrey  made  under  order  of  the  court  In 
(HTder  to  fix  the  locus  in  qua  The  rule  of 
court  as  to  surrey  was  not  Intended  to  be 
exclusive  of  other  modes  of  eetaUisUng  the 
locaitioo  of  lands.  The  exceptkn  raising  this 
question  la  overruled. 

The  second  question  will  next  be  consid- 
ered. It  Is  well  settled  in  this  state  that  the 
statute  at  llmitatlonB  la  not  only  a  shield  of 
defense,  but  Is  capable  of  being  asserted  ao- 
tlvely.  The  time  necessary  for  conferring 
such  light  is  the  some  In  each  Instance.  In 
the  caae  ot  Harrelson  r.  fiarvlB,  39  S.  C.  14, 
17  S.  E.  868,  dted  with  approval  in  Busby 
r.  Railroad  Co..  46  S.  C.  317,  28  S.  B.  60.  It 
was  held  that  an  adverse  possession  ot  12 
years  was  suffldent  to  entitle  the  plaintiff  to 
recover  the  lend.  Although  adverse  posses- 
sion of  land  tor  10  years  will  confer  a  good 
title,  aUll.  as  the  plaJntlff  must  recover  upoa 
the  strength  ot  his  owu  title,  and  not  upon 
the  weakness  of  that  oC  hia  adversary,  It  is 
necessary  to  prove  a  grant  from  the  states 
or  facta  from  which  it  may  be  presumed  that 
the  state  has  parted  with  Its  title.  Busby 
T.  Ballroad  Co.,  supra.  The  diaxge  of  the 
presiding  Judge  shows  that  he  recognised  the 
right  of  the  plaintiff  to  recover  the  land  in 
dispute  if  she  established  to  the  satlBfac- 
tlon  of  the  Jury  that  she  had  acquired  a  title 
by  adverse  possession,  but  he  erred  in  char- 
ging that  20  years*  posseaBlon  waa  neceaaaiy 
to  confer  such  right  The  exceptiooa  raising 
the  second  question  are  austained. 

We  come  now  to  a  ccmslderatlon  of  the 
third  question.  After  the  Jury  rendered  a 
verdict  In  favor  of  the  defendant,  the  plain- 
tiff made  a  motion  for  a  new  trial,  upon  hear- 
ing which  the  presiding  Judge  made  the  fol- 
lowing order:  "A  motion  in  the  case  having 
been  made  by  the  plaintiff  upon  the  minutes 
of  the  court  for  a  new  trial,  and  after  hear* 
taif  argumant  at  eounari  tberwo,  It  la  «»• 


aldered  that,  unleaa  the  defendant  ah&D,  with- 
in ten  days  after  the  rising  of  the  ooort, 
remit  upon  the  record  her^  ao  much  of  the 
verdict  as  Includes  the  actual  pedis  pooMBtOk 
or  huids  In  actual  poeaea^Mk  at  the  time  ot 
thla  acdon,  within  the  limits  of  tlie  mee 
Miller  grant  of  two  hundred  and  ninety-Dine 
acres,  and  also  all  the  other  lands  In  dlapate 
outside  of  the  limits  <tf  aaid  giant,  the  motko 
for  the  new  trial  be  granted.  That  apMi  Oie 
remission  by  the  defmdaut  as  above  stated, 
the  defendant  have  leave  to  enter  judgment 
accordingly  upon  aald  verdict  ae  corrected  by 
said  remlaslon."  The  defendant  entered  ti» 
following  upon  the  record:  "In  obedience  to, 
and  In  compliance  with,  an  order  of  tbe  court 
algned  by  Hem.  B.  a  Watts,  prealdliis  Judge, 
dated  October  14,  1896^  hi  the  withln<«tated 
case,  I  hereto  remit  to  the  ^alntlff,  Matilda 
A.  Duren,  so  much  of  the  verdlet  of  the  Jury 
her^n  aa  taidudee  the  pedta  poaseado^  ot 
landa  In  the  actual  possession  ot  tbe  plaintiff 
at  the  time  of  tlie  commoic^ent  of  this  ac- 
tion, within  the  UmHa  of  the  Brloe  Idler 
grant  ot  two  hundred  and  ninety-nine  acres, 
and  also  all  the  other  lands  hi  dispute  In  this 
action  outalde  the  llmlta  of  aald  grant  Wit- 
ness my  lumd  and  seal  at  Laxi caster,  S.  C 
this,  October  20th.  1806.  Signed  and  aealed 
in  tbe  presfflice  of  [two  vrituesses].  Pennelia 
H.  Kee."  In  an  action  to  recover  poeaesslon 
of  land,  the  verdict  In  favor  of  the  plaintiff  is 
quite  dlffmnt  in  form  from  that  in  &vor  of 
the  defendant  When  such  verdict  is  In  fa- 
vor ot  the  defendant,  Ita  effect  ia  not  to  de- 
clare that  he  is  eotiUed  to  recover  possesaloii 
of  the  landa  in  dispute,  hut  simply  that  the 
plaintiff  haa  failed  to  jfcove  fala  case  to  the 
satisfaction  of  the  Jury.  In  one  instance  it 
Is  afflrmatlvek  while  In  the  other  it  le  nega- 
tive In  nature.  It  was  therefore  errw  to  or 
der  that  the  new  trial  be  refused  if  the  de- 
fendant would  remit  upon  the  record  ao 
much  of  the  verdict  aa  la  mentioned  in  aald 
order,  when  the  record  did  not  show  that 
there  was  any  such  verdict  Forthmnore. 
the  ord«  aforesaid  ahowa  that  the  presiding 
.Judge  was  of  the  opinion  that  the  pl'^i"«ifr 
waa  entitled  to  recover  poaaesskai  of  a  part 
of  aald  lands;  otherwise  he  would  not  have 
gmnted  the  new  trial  nlsL  Now,  if  the  plain- 
tiff was  entitled  to  recover  poasesslMi  of  any 
part  of  aald  lands,  then  she  waa  also  entitled 
to  tbe  costs  of  the  action;  yet  the  practical 
effect  of  granting  the  new  trial  nisi  has  been 
to  give  her  posseasloa  of  a  part  ot  the  land, 
but  fMced  her  to  pay  the  costs  ot  the  action, 
In  which  there  was  error,  aa  thla  la  a  case 
on  the  law  aide  <^  the  court  The  exceptions 
raising  this  question  are  sustained. 

It  la  the  Judgment  of  this  court  that  Ok 
Judgment  of  the  circuit  court  be  rereraed, 
and  the  caae  remanded  to  that  court  for  a 
new  trial. 

JONqS»  J.,  did  not  att  in  tbia  aaaa. 
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BA8THAM  t.  HOLT,  Judfa. 

(Snpnme  Court  of  Appeali  of  Wait  ^rglall.' 

SepL  14,  1887.) 
Feohibitiox— Wbkn  Lieb  — Pbactios— Cosbtito- 
TioxAL  Law— Okasd  Jumr  —  Qoauvioationb— 
SiLBonoir— OvBonoHi  —  fBOoraDixet  —  Dis- 
OHAMB— Bias  ot  Jui>e>— Ikdiotmmvt— Baiu 

1.  ProhiUdoD.  When  it  Ilea  for  abase  of 
power  when  court  has  jorisdictioD. 

2.  Grand  Jvaj.  When  it  may  ba  discharged. 
Dqes  its  improper  diacliarge  impair  Indtctnient  far 
a  snlMeqnent  jfioiT?  How  mamrcan  there  be  at 
resolar  or  ai^oomed  term?  when-  court  may 
oratt  sew  grand  jorr  list 

5.  Grand  Jut.  Organisation  of.  Can  drcnit 
court  teat  the  qualifications  of  those  on  the  list? 
Does  formation  or  egression  of  cnitnioa  lUsqaali- 
fy?  BxcnaiDg  them.  Talesmen.  Must  tiiey  come 
from  the  cou^  court  list  ocInsiTel^?  Does  the 
statute  as  to  selection  and  aammoDiog  grand  jn- 
rors  ex<diide  whollr  the  common-law  method 
and  powera  of  Ibe  conrt?  Does  excusing  a  com- 
petent grand  Joror  impair  Indictment  if  his  place 
IS  filled  br  a  competent  one? 

4.  Grand  Jnrr.  Is  there  a  right  to  a  challrage 
to  the  anaj  or  polls,  w  must  objection  be  by  plea 
in  abataaMnt?  Can  accnsed  ask  a  particnlsr 
diane,  or  except  to  the  charge?  Has  his  coon- 
sel  the  ririit  to  discnss  questions  as  to  competency 
or  organisatiMi?  Has  defendant  the  right  to 
aend  witnessea  to  grand  jnry?  Can  grand  Jorr 
hear  evidence  other  than  that  of  state? 

6.  Grai^  Jnry.  Is  a  charge  that  where  a  bond* 
dde  Is  proTen,  and  no  drcamstances  of  ezcoae  ap* 
pear,  it  Is  proper  that  the  Indictment  sbonid  be  for 
mnrder,  erroneons,  in  not  saying  that  the  Jury 
have  power  to  find  an  indictment  for  man- 
slaugfater?  Doea  it  affect  an  indictment  for  mur- 
der? 

6.  Doea  Uta  <tf  ttie  judge  tmpab  ao  Indict- 
ment? 

7.  Disdiarge  of  Accnsed.  When  he  is  entitled 
to,  If  not  indicted,  or  on  nolle  prosequi. 

8.  Win  keei^g  a  grand  Jury  in  cnatodr  of 
dberiff,  or  refoslng  to  bail,  or  refosing  to  i^n  ex* 
ceptiona  as  to  formation  of  grand  jary.  show  sodi 
abnse  of  power  by  Judge  as  to  impair  Indictment? 

9.  Xa  the  statute  glrlng  power  to  a  dngle  jadge 
of  mpreme  court  to  award  a  mle  In  pnliibitloa 
conati  tutlmal  y 

(Syllabus  by  the  Court) 

Petition  of  one  Elastham  for  a  wilt  of  prohi- 
bition directed  to  one  Holt,  Jutl^e  of  the  drcnit 
court.  Writ  denied  by  op»atlon  of  law,  be- 
came of  a  dlrided  conrt 

C.  W.  Dalley,  F.  M.  Reynolda,  Marshall  Mc- 
Oormick,  a  O.  Strieby,  J.  T.  McGraw,  W.  B. 
Maxwell,  H.  G.  Moffett,  and  F.  0.  Reynolds, 
for  petitioner.  A.  G.  Dayton,  J.  J.  Darls,  Scba 
A.  Howard,  Wm.  O.  Clayton,  A.  M.  CunnlDg^ 
ham,  A.  B.  Fononi,  and  Wm.  O.  Ccntoy,  for 
roMpooflttrt. 

BBANNOM,  J.  Wkwthani  ww  Indleted  In  the 
drcnit  conrt  of  Tucker  county  for  the  murder 
ot  Thompson,  and  be  obtained  from  a  Jndge  of 
tbla  ooort  a  role  acainst  the  Judge  of  tbe  dr^ 
cult  conrt  of  that  connQr  to  show  cause  why 
a  writ  of  prohlUtloa  ahonld  not  be  avarded 
to  blm  to  problUt  ttw  drcnit  conrt  from  fnt^. 
tber  proceeding  upon  said  indictment  Hie 
state  ot  West  Virginia  morea  to  dlschaise 
Out  mle  as  improvidantly  awarded,  and  thus 
we  luve  tbe  queetton  wbelber  prohlUtloa  Ilea 
tn  this  matter.  Tbla  court  has  repeatedly  laid 
Oawm,  ta  harmony  witb  tba  law  atoawbant 


that  the  writ  of  prohibition  lies  only  where  the 
Inferior  court  is  entertaining  a  cause  where  it 
has  no  jnrisdictlcm,  or  where,  baring  Jurisdic- 
tion, It  abnses  that  lawful  Jurisdlctl<Mi,  and 
there  la  no  other  adequate  remedy,  and  tiiat  It 
does  not  lie  where  other  processes  answer  the 
demands  of  Justice  according  to  tbe  usual  le- 
gal procedure.  ObBerre  that,  to  warrant  pro- 
hibition, two  things  must  concnr:  p.)  That 
tbe  conrt  has  no  Jurisdiction,  or  Is  abusing  its 
lawful  Jurisdiction;  and  (2)  that  there  Is  no 
other  remedy  to  correct  its  ernur.  Code  18&1, 
c.  110,  S  1;  County  Court  t.  Boreman,  M  W. 
Va.  8^,  12  S.  E.  480,  and  citations.  No  one 
can  or  does  question  that  tbe  circuit  court  of 
Tncker  has  Jnrisdlcti<m  to  Impanel  a  grand 
Jury  to  Inquire  of  and  prefer  an  Indictment  for 
mnrder,  and  to  try  the  case  upon  such  Indict- 
ment, or  that  it  bad  Jurisdiction  in  tbis  par- 
ticniar  instance;  but  the  claim  of  Bastbam's 
connsel  Is  that,  though  that  court  had  lawful 
Jurisdiction  of  the  subject-matter,  yet  that  In 
tbe  action  of  the  court  In  the  formation  of  tbe 
grand  Jury,  and  the  bias  and  prejudice  ot  tbe 
Jndge  manifested  in  dealing  with  the  grand 
Juries  while  condderlng  the  case,  and  in  other 
respects,  the  court  abused  and  exceeded  its 
lawful  power,  rendering  tbe  very  indictment 
Itself  no  indictment  in  law,— a  mere  nullity. 
Let  OS  see  whether  tbe  drcumstancea  do  make 
tbla  Indictment  a  mere  blank  in  law;  for,  if 
It  la  not  aucb,  a  probibltlw  cannot  be  al- 
lowed. 

A  grand  Jmj  Indicted  pastham  tat  Involim- 
tary  raanslaughtar,— a  misdemeanw;  and  tbe 
proeecuUng  attwney,  thinking  that  be  abould 
be  tried  for  a  higher  grade  of  ofFense,  dis- 
missed this  Indictment  by  nolle  prosequi.  Tbe 
court  then  made  an  order  directing  the  county 
conrt  to  meet;  aad  make  up  a  Uat  of  persona 
from  which  grand  Jurors  were  to  be  drawn, 
and  adjourned  until  an  adjourned  term,  when 
a  grand  Jury  was  impaneled,  and  reported 
that  they  could  not  agree  to  And  "A  true  blU,*' 
or  "Not  a  tme  bin.**  and  were  adjourned  until 
tbe  n^  nuwnlng;  and,  as  tiM  Judge's  answer 
to  the  rule  sayi,  after  ttie  adjournment  Oie 
prosecuting  attfsney  called  on  tbe  Judge,  uid 
stated  that  the  foreman  had  requested  him  to 
Bay  to  tile  Judge  that  It  was  useleaa  to  hold  tbe 
grand  Jury  loiter,  aa  It  waa  bopdeaaly  dlTld- 
ed,  and  would  not  be  ^ble  to  reacb  a  finding 
of  any  kind.  Tbe  record  aaya  tbat  tbey  re* 
ported  ttiey  could  not  agree  In  a  finding. 
ICaatham  repreamto  that  the  grand  Jury  said 
tbat  tbey  had  not  aa  yet  agreed  aa  to  bis  case. 
No  otber  bnalneaa  remained  for  fbt  grand 
Jury.  Taking  the  Judge's  answer  and  the  rec- 
(vd  aa  tme,  the  dUcharge  of  the  grand  Jury 
was  not  Improper.  It  la  witoln  tbe  discretion 
ot  a  court  to  dlachurge  a  grand  Jury.  It  la  a 
common-law  power.  ,Our  Code  xecognizes  this 
power.  In  aiding  tbat  **whtsa.  one  grand  Jury 
baa  been  diadiarged  another  may,  by  order  of 
ttie  court,  be  aummoned  to  attend  tbe  same 
tenn."  Coda  1891, 1 10^  c.  IBT.  And  section 
9  aays  that,  viuai  one  gnnd  Jurv'iiea  CMmA 
an  Indictment  not  a  trueiWdOQckbajPlkd^ 
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mnt  may  be  sent  to  it,  w  acted  on  by  anothee 
gtand  Jury.  Bhowlng  that  the  Btate  may  bave 
another  grand  jury,  and  persist  In  her  prose- 
cution. Of  coarse,  it  can  do  so  where  there 
\a  no  finding  at  ail,  as  iiere.  It  Is  not  possible 
to  say  that  we  must  minut^  Inquire  whether 
this  discharge  was  wise,  and.  If  not  wise,  that 
It  shall  ritlate  an  Indictment  found  by  a  sub- 
sequent grand  Jury.  The  defradant  cannot 
take  advantage  of  It,  aa  Its  discharge  released 
him  from  peril  from  that  grand  Jury,  unless 
we  assume  tbat  ft  would  have  found  for  a  low 
grade  ot  offense  or  non^  and  then  say  be 
had  a  vested  xlgfat  to  bave  bis  case  passed 
on  finally  by  ttaat  grand  Jury.  We  cannot 
say  this.  And,  if  it  had  returned  "Not  a  true 
bill."  tt  would  be  no  bar  to  a  second  Indict- 
ment Bow  can  It  affect  a  later  Indictment? 
That  stands  on  its  own  feet,  and  the  discbarge 
of  the  former  grand  Jury  Is  Irrelevant  in  con- 
sidering tlie  indictment  by  a  subsequent  ne; 
the  question  then  being,  is  the  work  of  the 
later  grand  Jury  a  valid  indictment?  The 
court  ordered  the  clerks  of  the  county  and  cir- 
cuit courts,  on  the  motion  of  the  state,  as 
autbtHlzed  by  chapter  157,  S  1,  to  draw  an- 
other grand  Jury,  and  on  a  subsequent  day  of 
the  tmn  it  assembled  snd  found  an  Indictment 
for  murder.  Burton's  Case.  4  Leigh,  047, 
states  the  common  law  to  be  that  another 
grand  Jury  may  be  ordered  upon  two  occa- 
sions: (1)  If  before  the  close  of  the  session 
the  grand  Jury  have  brought  In  all  their  bills 
and  are  discharged,  ^nd  a  new  offense  Is  com- 
mitted, or  an  offender  Is  brought  In.  (2)  "Tbe 
second  ordinary  instance  of  a  new  grand  jury 
returned  Is  upon  the  statute  3  Hm.  Vn.  c.  1, 
namely,  a  grand  inquest  to  inquire  Into  con- 
cealment of  another  grand  Inquest,  etc.  2 
Hale,  P.  O.  154,  156."  So  says  caiit.  Or.  Law, 
314;  ThoAip.  &  M.  Jnr.  S  497.  Lilcely  tt  was 
thought  by  the  Judge  that  under  tbe  principle 
here  stated  he  was  warranted  In  calling  an- 
other Jury.  There  was  found  in  the  grand- 
lury  room,  and  shown  him.  a  memorandum 
signed  by  tbe  clerk  of  the  second  Jury,  reading 
as  follows:  "We,  the  grand  Jury,  Qnd  from 
the  evidence  before  us  as  follows:  That  B. 
W.  Eastbam  made  numerous  threats  against 
P.  B.  ThMnpsou.  We  find  that  R.  W.  East- 
ham  assaulted  Thompson  in  the  car;  one  wit 
testifying  that,  to  the  best  of  his  Icnowledge 
and  belief,  that  Eastham  fired  the  2  first  shots. 
We  find  that  P.  E.  Thompson  died  from 
wounds  received  in  the  above  encounter." 
As  his  reason  for  ordering  a  new  list  of  grand 
Jurors  to  be  made  up,  tbe  Judge  states  tliat 
he  learned  reliably  that  the  county  clerk, 
whose  duty  it  was  to  draw  tbe  grand  Jury, 
was  openly  and  avowedly  in  sympathy  with 
the  accused,  and  that  the  nam^  In  the  I)oz 
from  which  grand  Juries  were  to  l3e  drawn, 
and  from  which  the  last  one  had  been  drawn, 
wpre  on  slips  of  paper  not  folded  so  as  to  con- 
ceal the  names,  but  open,  so  that  tbe  clerk.  If 
he  desired,  could  select  particular  ones,  and 
that  be  (tbe  judge)  was  reliably  Informed  and 
believed  that  such  clerk  would,  if  possible. 


draw  an  unfair  and  partial  grand  Jury,  and 
that,  as  ba  tboot^  It  to  be  his  duty  luid 
poww,  be  opened  the  box  in  the  presence  of 
tlie  prosecuting  attorn^  and  cleA  ot  the  dv- 
cult  conrt,  and  found  said  slips  ot  paper  un- 
folded and  the  names  unconcealed,  so  that  any 
one  drawing  names  could  make  diolc^  and 
therefore  he  ordered  a  new  list  Section  2, 
c.  157,  allows  the  court  to  ajgen  this  box,  and 
section  1  aUowa  tbe  court  to  oxiex  a  new  list 
A  large  dlscretlMi  is  here  given  tbe  court  for 
the  administration  of  Justice.  Surely  fw  Its 
mere  exercise  we  cannot  review  it 

We  must  now  lnqnb«  as  to  Qie  third  grand 
Jury,  for  here  Is  tbe  kernel  of  the  case.  I 
view  all  antecedent  circumstances  as  imma- 
terial, as  this  grand  Jury  and  Its  Indictment 
must  stand  or  fall  on  their  own  strength  or 
weaiiuess.  Those  antecedent  circumstances 
as  to  the  two  former  grand  Juries  may  be 
used  as  circumstances  to  sustain  the  grave 
charge  made  against  the  Judge  of  bias 
against  the  accused,  to  which  I  will  below 
refer.  We  have  seen  that  when  one  grand 
Jury  Is  discharged  another  may  be  sum- 
moned for  the  same  term.  But  tt  Is  said 
this  was  the  third  at  the  same  term,  and 
that  not  more  than  two  can  sit  at  the  same 
term.  Why  not?  This  ought  not  to  be  tlie 
law,  if  it  is;  for  there  may  occur  grave  of- 
fenses during  a  long  term,  and  the  public 
and  the  accused  have  the  right  to  a  speedy 
trial.  It  is  clear  that  a  criminal  court  pos- 
sesses at  common  law,  wltoout  statute,  Inher- 
ent power  to  Impanel  grand  Juries,  and  1 
know  no  limit;  but  I  know,  on  above  au- 
thority, that  It  can  summon  new  grand  ju- 
ries at  the  same  term,  and  this  inherent 
power  carries  the  ability  to  summon  new 
ones  aa  often  as  necessity  exists.  Opinion 
In  Burton's  Case,  4  I^igh.  648;  Shlnn's  Ca£e. 
32  Grat  899.  But  counsel  say  that  when 
tbe  Code  says  that,  when  one  grand  jury  Is 
discharged,  "another"  may  be  simimoned  for 
the  same  term,  It  means  only  one  other,— « 
very  strict  construction,  depriving  a  court  of 
a  power  given  by  common  law  for  wise  pur- 
poses In  the  speedy  administration  of  Justice. 
It  means  no  such  unreasonable  thing.  It 
only  means  to  declare,  out  of  great  caution, 
what  the  common  law  gave,— a  power  to 
have  further  grand  Juries.  Why  so  narrow- 
ly construe  a  remedial  clause?  If  it  bad 
been  intended  to  change  the  common-law 
power,  and  limit  to  one  grand  jury,  why  did 
not  the  lawmaker,  if  be  had  In  bts  head  that 
purpose,  say  so?  Mere  implication  cannot 
so  crop  tbe  powers  of  a  court  And  Just 
now  I  notice,  what  is  strongly  conflrmator.v 
of  this  view,  that  Code,  c  157,  i  1,  provides 
that  "any  circuit  court  may,  at  a  speci-nJ 
or  adjourned  term  thereof,  whenever  It  shall 
be  proper  to  do  so,  order  a  grand  Jury  to  be 
drawn  and  summoned  to  attend  such  term." 
Who  Is  to  judge  when  it  Is  proper  to  do  so.— 
the  Judge  or  prosecuting  attorney,  or  an  ac- 
cosed?  I  say  the  public  functionaries,  aa 
gnmd  juries  ai-e  [^o,,f^i^*?Hy§L^ 
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And  it  may  well  be  that  more  than  two  ]n- 
rles  are  needed  at  a  regular  or  adjourned 
term.  This  shows,  In  connection  with  sec- 
tion 10,  saying  that  when  one  Jmry  Is  dis* 
charged  another  may  be  smmnoned,  a  clear 
Intent  to  have  a  second  Jury,  or  more,  -either 
at  the  regular  or  adjourned  term  (that  Is,  two 
at  the  adjourned  term),  and  not  to  count  the 
one  at  the  regular  term,  and  thus  disable  the 
court  from  baring  two  or  more  at  the  ad- 
journed or  regular  term.  So  It  Is  clear  that 
no  law  forbids  three  grand  juries  at  one 
term. 

It  is  alleged  that  the  list  of  grand  Jurors  Is 
not  mentioned  in  the  record  o£  the  county 
court.  There  is  no  denial  that  the  list  was 
in  fact  made  by  the  county  court  It  is 
found  in  the  possession  of  the  lawful  cus- 
todian, the  derk,  as  well  as  ballots  made 
from  it  This  duty  of  a  county  court  is 
merely'mlnlsterlal,  not  Judicial. 

Another  objection  1b  that  the  court  ille- 
gally excluded  certain  grand  Jurors.  The 
court  asked  the  Jurors  whether  they  knew 
tbe  circumstances  of  the  case,  or  had  formed 
or  oxi)ressed  an  opinion  about  it  The  broad 
I>osition  is  taken  that  when  tbe  county 
court  makes  its  list  of  persons  for  grand 
Jury  service,  it  finally  settles  their  qualifica- 
tions, and  tbe  court  cannot  inauire  into  their 
qualifications,  to  see  if  they  are  freeholders, 
or  otherwise  qualified,  because  section  3,  c. 
157,  Code,  says  that  all  grand  Jurors  shaU  be 
selected  from  the  list  by  drawing  ballots, 
and  those  drawn  must  serve,  qualified  or  not. 
If  so,  one  not  a  freeholder  when  placed  on 
the  list,  or  becoming  such  later,  must  be 
seated,  in  the  teeth  of  the  act  disqualifying 
him.  If  he  is  then  deaf  or  insane,  or  after- 
wards becomes  so,  be  must  se^ve,  under  this 
doctrine.  The  law  says  that  the  county 
court  shall  select  freeholders  who  are  "in 
other  respects  qualified,"  and  not  constables, 
hotel  keepers,  surveyors  of  roads,  or  owners 
or  occupiers  of  mills.  It  cannot  have  been 
meant  that  the  court,  which  has  the  duty  of 
impaneling,  is  powerless  to  carry  out  this 
legislative  intention  by  inquiring  into  quali- 
fications. The  Michigan  act  says  those 
drawn  "shall  be  the  Jury  to  try  the  cause" 
(Comp.  Laws  1857,  g  4302),— as  strong  lan- 
Kuage  as  our  act;  yet,  held,  the  court  may 
select  others.  Mining  Co.  v.  Johnston,  23 
Slich.  37.  The  old  law  was  that  the  sheriff 
should  return  a  list.  Did  anybody  then  Im- 
agine that  tbe  court  could  not  go  behind  his 
decision'  and  test  their  competency?  They 
always  did  so.  The  only  difference  is  that 
now  the  county  court  makes  the  list  per- 
forming a  merely  ministerial  act,  not  Judi- 
cial; and  this  list  does  not  conclusively  es- 
tablish the  qualifications  of  those  on  U,  but 
merely  presents  names  Cor  lawful  selection 
from  them  by  the  court  impaneling  the  Jury, 
according  to  its  functions  at  the  common 
law.  In  both  eases  the  lists  are  only  lists. 
The  court  can  test  qualifications.  The  court 
In  this  case  put  to  tbe  Jurors  fair  and  Impar- 


tial questliWB,  as  to  whether  th^  bad  heard 
the  facts,  <a  had  formed  or  expressed  an 
opinion  as  to  It,  and  excused  five,  and  jjnt 
others  in  tbelr  placea  I  do  not  think  this 
was  proper,  because  our  statute  allows  the 
unsworn  statement  of  the  grand  Jurors  to 
call  for  an  Indictment,  and  this  shows  that 
a  bystander  fully  conTsrsant  with  facts  may 
be  a  grand  Juror.  And  I  do  not  think  the 
formation  or  jezivesslon  of  an  (pinion  as  to 
tbe  case  calls  for  exclusion,  though  Chief 
Justice  Marshall,  in  the  great  trial  of  Aaron 
Burr  (Fed.  Cas.  No.  14,692g)  (or  treason,  al- 
lowed this  objection,  and  olber  very  respect- 
able authorities  have  allowed  It  S  Bob. 
Prac.  89.  It  Is  fair  to  say,  however,  that 
much  authority  can  be  found  giving  a  court, 
even  in  felony  trials,  power  to  dlschai^e  Ju- 
rors. Thomp.  &  M.  Jur.  U  258.  288.  There 
It  is  laid  down  that,  as  tbe  selection  Is  for 
the  court  to  secure  fit  persons,  large  discre- 
tion is  given,  and  that  "it  by  no  means  fol- 
lows tbat.  because  certain  causes  have  been 
declared  sufficient  to  Justify  the  trial  court 
in  excusli^  a  Juror,  the  sufficiency  of  ex- 
cuses in  general  must  be  considered  a  mattw 
of  law.  On  the  contrary,  it  may  be  consid- 
ered as  the  recognised  rule  that  tbe  discbarge 
of  a  Juror  under  these  circumstances  Is  a 
matter  addressed  to  the  sound  discretion  of 
the  court,  irtitob  will  not  be  reviewed  In  the 
absence  of  evidence  showing  prejudice  to 
the  complaining  party  from  the  abuse  of 
such  discretion."  5  Am  &  Eng.  Bnc.  Law, 
5.  And  in  section  580,  subsec.  1,  Thomp.  St 
M.  Jur.,  this,  doctrine  Is  applied  to  grand 
Juries.  The  great  law  writer,  Bishop,  says 
perhaps  a  greater  number  of  courts  have  up- 
held this  ground  of  exclusion,  and  he  only 
doubts  it  iKcause  of  the  difficult  of  en- 
forcing It  where  do  many  cases  come  before 
a  Jury,  rather  sanctioning  tbe  principle  of  ex- 
cluding for  formed  oplnkms,  and  treating  it  as 
an  open  question.  1  Bish.  O.  Proc.  §  881. 
But  It  to  treated  in  argument  in  this  cascyas 
utterly  unheard  ot  and  as  violating  tbe  right 
of  the  accused,  and  unprecedented.  Com- 
plaint Is  made  as  if  the  Jury  were  not  fair, 
and  yet  an  examination  calculated  to  get  an 
unbiased  Jury,  free  from  formed  opinion,  is 
relied  upon  to  overthrow  its  work.  How 
could  those  questions  hurt  the  state  or  the 
accused?  But  I  do  not  think  it  proper  to 
exclude  for  this  cause,  as  there  can  be  no 
challenge  of  grand  Jurors  for  favor,  though 
there  may  be  for  cause,  as  not  a  freeholder. 
Mere  favor  will  not  do.  Tbomp.  &  M.  Jur. 
S  574;  State  v.  Hamlin,  36  Am.  Bep.  54;  note. 
Com.  V.  Green  (Pa.  Sup.)  12  Am.  St  Rep. 
906  (a  c.  17  Atl.  878);  State  v.  Davis.  34 
Am.  Rep.  706;  Com.  v.  Woodward  (Mass.) 
34  Am.  St  Rep.  302.  and  note  (s.  c.  32  N.  E. 
939).  It  does  not  prevail  tai  Virginia.  3 
Rob.  Prac.  92. 

The  Judge,  In  his  sworn  return  to  the  rule, 
says  he  bad  learned  that  grand  Jurors  had  been 
approached  and  tampered  with  by  friends  of 

the  accused,  and  he  deemed  It  blS|du^,tOLjMtt. 
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tiMM  qamOonM,  in  the  effort  to  get  *ii  Im- 
pwdal  gnnd  Jrnrr,  and  tbontfit  It  proper,  under 
fiM  drdunsbuaces!.  The  statute  bbtb  tiuT 
Aan  be  tnemiden,  and  **ln  other  reqpects'* 
quaUfled;  and  ttm  oonrt  may  lutre  tliou^t 
this  conne  proper,  nnder  this  language,  and 
no  douM  acted  tn  this  in  good  foltb.  But' lie 
mftffced  a  qnaUficatlon  not  a  qnaUflcation. 
Then  what  la  Its  efftet?  Does  It  nnnify  the 
indlctmait?  1  think  not  Tb^  is  no  dalm 
that  those  substituted  were  dlBqnallfled.  TUs 
court  held  that  If  qualified  jurors  were  rejectr 
ed,  and  qualified  Jurors  snbatltnted,  this  would 
not  vitiate  a  verdict,  because  so  the  case  Is 
tried  by  a  fiUr,  qualified  jury,  that  Is  aU  the 
puty  can  ask.  I  refa  to  the  discussion  of  this 
subject  in  Thompson  v.  Douglafls,  3S  W.  Va. 
837,  840^  18  8.  E.  1015.  I  now  find  the  posl- 
tlcm  there  taken  sustained  antJiorltleB  not 
Chere  given.  Thomp.  &  Bf.  Jur.  |  261,  sajn: 
"Where  a  statute  simply  provides  that  an  cot 
ception  may  be  taken  for  disallowing  a  chal- 
lenge, no  ezc^tloQ  lies  for  allowing  a  chal- 
lenge,"—and  says:  "The  reason  Is  that  when  a 
competent  jury,  conqjosed  of  Qie  requisite  num- 
ber of  persons,  has  been  Impaneled,  the  pur- 
pose of  tbe  law  Is  accomsfished.  Neither  par- 
ty can  be  said  to  have  a  vested  Intovst  in  any 
Juror.  Therefore,  though  one  competent  per- 
SMi  has  been  rejected,  yet,  if  another  equally 
competent  has  beoi  substituted  in  his  stead, 
no  hijury  has  been  done:"  See  Id.  I  260. 
Jodge  Christian cy  affirmed  this  doctrine  In 
Ulnlng  Co.  V.  JcAnston.  23  Mich.  87.  See 
^trcng  Instance)  Com.  v.  Llvermore^  4  Gray, 
18,  where  a  juror  In  a  criminal  case  was  ex- 
cused, though  qualified,  and  it  was  bdd  no 
error.  Judge  Hughes,  in  the  United  States  dr> 
enlt  court  of  Virginia,  thou^t  It  better  to  ex- 
ense  such  juror,  and  h^  that  where  a  for^ 
man  Is  relieved,  and  anot&er  substituted.  It 
did  not  afltiect  the  Indlctmait.  IT.  8.  v.  Belvln. 
46  Fed.  9BL  See  (strmg  case)  Stete  v.  Hunter. 
43  La.  Ann.  167. 8  South.  624.  Stete  v.  Schtel- 
er  (Idaho)  87  Pac.  272,  htdds  it  rigbt  to  ex- 
cuse a  grand  juror,  infwmed  of  fiicte.  I  ref a 
spedally  to  a  case  Just  met  with,  and  the  opln- 
lon,  holding  that  a  grand  juror  may  be  ex- 
cused t^  the  court  on  ItB  own  motion.  If  the  one 
substituted  be  qualified.  See  the  optailon  In  U. 
B.  T.  Jones,  69  Fed.  9^.  Yet  here,  In  the 
case  of  a  mere  grand  jmy,  this  Is  claimed  to 
nxdllfy  Ite  work.  For  stronger  reason  this 
rule  applies  to  a  grand  Jury,  as  said  In  the  Ver- 
mont case  of  Stete  v.  War^,  14  Atl.  187,  194, 
where  It  is  said  that  the  accosed  had  no  vested 
right  to  a  particular  grand  juror,  and  the  right 
to  excuse,  exercised  for  good  purposes  to  pro- 
mote justice,  was  properly  exercised.  See  that 
opinion.  It  Is  a  mere  irregularity,  or  rather 
error  of  judgment.  In  the  judge,  but  the  grand 
jury  Is  none  the  less  one  assembled  under  color 
of  law,  by  a  competent  court,  and  not  a  body 
of  usurpers,  wholly  unauthorized.  Thomp.  ft 
M.  Jur.  f  140,  says:  "The  grand  jury  Is  merely 
an  accusing  body,  and  the  liberty  of  the  citizen 
does  not  requbn  that  nice  toqniiy  should  be 
made  into  the  manner  te  which  it  haa  been  ov- 


ganteed.  The  main  qucstkn  is  whether  tbs 
^dsooar  has  bem  Justly  aocoeed  or  boc 
*  *  *  Snch  atta^  have  been  sncceasfol 
In  American  courts  with  scandalous  fteqnencj, 
and  almost  nnivecsally  to  the  thwarting  at 
public  justice  and  the  Injury  of  society.  But 
with  reference  to  the  coostlUitton  of  the  body 
to  try  the  prisoner  the  queatlai  is  enttadj  dif- 
ferent" Ihompaim  ft  Meariam  say  In  aec- 
tlon  664:  "In  view  of  the  fkct  that  the  find- 
ing of  a  grand  Jury  Is  tmly  an  accosatlaii,  at 
most,  It  Is  not  aurprlslng  tiiat  conrto  shoold 
'not  be  astute  tn  discovering  technical  irregular- 
ities In  the  process  of  procorlng  Uds  Jmy 
[gnnd  jnEy],"— and  quote  Justice  Swayne  ss 
saying  to  U.  B.  v.  Amlnose,  8  Fed.  287:  "VtTha^ 
ever  occurs  In  regard  to  the  constitution  of  a 
grand  jury  la  really  a  matter  of  very  litde  Im- 
portance to  the  defendant  It  Is  faliiy  to  be 
supposed  that  If  one  grand  Jury,  made  iq»  hi 
good  faith,  has  ftnmd  an  indictment,  another, 
on  the  same  testimony,  would  find  another. 
So  that  the  only  boieflt  to  the  defendant,  even 
If  that  be  a  beneficial  result,  would  be  delay 
b^tore  the  tilaL"  Sune  taeiet,  8.  Am.  ft  Bsc 
Bnc.  Law,  S,  note.  Having  said  that  this 
men  error  of  judgment  <tf  tiie  Judge  does  not 
make  the  grand  Jury  a  body  of  usnrpera,  void 
and  of  no  authority,  I  refa  to  the  dissentteg 
optekms  ct  Judges  Beatty  and  De  Haven  te 
the  Oalif  (unla  case  of  Brun»  v.  Snpotor  Court, 
28  Fac  851,  86%  and  the  case  of  People  v. 
Prtrea,  92  N.  T.  128,  whov  an  bkdlctment  by 
a  grand  jury  drawn  from  a  petit  jury  list  un- 
der an  unconstitutional  statute  was  held  valid, 
and  the  party  tried  under  it,  and  It  was  held 
no  Infraction  of  the  zt^t  given  by  the  oonstl- 
tution  to  be  first  indicted  by  a  grand  jury.  The 
court  said:  "The  grand  Jmy,  though  not  se- 
lected in  pursuance  of  a  valid  law,  were  se- 
lected under  color  of  law  and  semblance  of 
legal  auth<nlty.  Tbe  defendant  to  tect  enjoy- 
ed all  the  protection  which  he  would  have  had 
if  the  jurors  had  been  selected  and  drawn  pur- 
suant to  the  Ganral  Stetutes.  Nothing  could 
well  be  more  unsubstantiated  than  the  alleged 
right  asserted  by  the  defraidast  nnda  the  cSr- 
cumstanees  of  tids  case.  *  *  *  An  Indict- 
ment was  found  by  a  body  drawn,  snmmoD- 
ed,  and  sworn  as  a  grand  Jury,  before  a  com- 
petent court,  and  cmnposed  of  good  and  lawful 
men.  Hi  is  fulfilled  the  const!  tntional  guar- 
anty. The  jury  was  a  de  fftcto  jmy,  sdected 
and  organised  vmAm  the  forms  of  law." 
"Moreover,"  said  the  Judge,  *^ey  wwe  good 
and  lawful  men,  duly  qualified  to  irit  as  grand 
Jurors.**  Mere  irregularity  in  the  mumer  of 
selecting  tlte  grand  jury,  when  objection  does 
not  go  to  the  competency  of  Jurors,  cannot  be 
taken  advantage  of  even  on  jiai  te  abatonaiL 
1  Whart.  Or.  Law,  {  472,  note,  and  Stete  v. 
Ward  (Vt)  14  Atl.  192. 

After  the  exclusion  of  6  of  those  summon- 
ed. It  became  necessary  to  supply  them,  as  the 
law  requires  only  16  to  attend  a  term.  It  is 
argued  that  they  must  be  from  the  list  pre- 
pared by  the  county  court.  This  Would  re- 
quire the  dak  of  the  drcui^^t^^tos^^moa 
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the  clerk  of  the  Gotmty  court  to  meet  him  mod 
make  a  new  list,  and  they  would  have  to  be  sum- 
moned by  venire  tadiu,  and  the  statote  pto- 
Tldes  tos  UdB  formulary  to  be  done  20  daja  be- 
tase  a  term,  at  least  Plainly,  the  atatnte  do«a 
not  provide  for  all  this  in  caae  the  16  attend- 
ing are  cut  down  bdow  the  lawful  jvrj  of  15. 
la  the  court  powerlesB  to  complete  the  panel? 
The  common  law.  In  casea  wherein  the  atatote 
does  not  proTlde,  would  say  to  the  court  to  go 
on  1^  directing  the  ah^fC  to  amnmon  talea- 
men  forthwith.  The  diapatch  of  bosinesa  re- 
qnlrea  it.  Com.  v,  Oreen  (Fa.  Bajf.)  17  AtL 
07&  The  very  power  to  Impanel  a  jury  car- 
riea  with  it  thla  power.  Tbonv*  &  M.  Jnr. 
fiSl;  Borton'i  Gaae,  4  Leigh,  616.  If  thwe  he 
no  common-law  power  to  aununcHi  taleemen  (I 
think  there  la),  It  la  all  the  more  neceasary  to 
give  this  remedial  conatmction  to  our  etatute. 
"nie  argimiait  is  that  lectlw  8  of  chapter  157 
aaya  all  grand  Jurors  shall  be  Wam  from 
mch  Ust,  and  that  not  even  ttie  langoage  ct 
■ection  10,  that  "tf  the  foreman  w  any  grand 
Jurat  be  unable  or  fail  to  attend  after  being 
swOTo,  anothw  may  be  awom  In  his  stead," 
win  let  the  court  fill  bia  place  except  from  the 
county  court  Hat  The  act  does  not  say  aa 
How  inconvenlentt  The  common-law  power 
cannot  be  taken  away  by  aucb  mere  Implica- 
tion. The  Idea  that  a  court  can  be  thus  dis- 
armed of  its  wonted  and  neeeanuT  powers 
cannot  be  sostalned.  Thla  section  does  but 
declare  the  old  inherent  common-law  power  of 
the  court  Again,  it  la  signed  tiiat  section  10, 
whan  it  saTS:  *^  a  sofBdent  number  do  not 
attend,  the  court  shall  direct  the  aherUI  to 
forthwith  summon  as  many  others  as  may  be 
neceasary,  whether  their  namee  are  in  such  list 
or  not  but  who  sbaB  In  othOT  respects  be  quali- 
fied to  act  aa  grand  JarorB,"-HM)t  only  does  not 
dedare  the  right  of  the  court  to  summon  talea- 
men  to  fin  the  places  of  those  who  attend  but 
are  rejected,  bnt  Impliedly  probibitB  it  as  It 
allows  such  summoning  oily  to  fill  vacancies 
caused  by  nosiattandance.  Rigid  eonatno- 
Uon,— very  rigid,— paralysing,  almost  the  court 
from  gcrtng  on  with  Its  bustness.  I  say  that 
that  language,  fairly  construed,  plainly  Intaid- 
od  to  provide  against  failure  to  complete,  for 
any  cause,  a  Jury  from  those  attoidlng,  and 
only  declares  the  common-law.  Inherent  pow- 
er of  the  court  poasessed  by  It  becauae.lt  is  a 
criminal  court  enumwered  to  Inquire  bj  its 
grand  jury  and  try  public  offenses,  to  complete 
Ita  grand  Jury  once  b^nn.  Wlv  b>7  U  ap- 
pUea  only  In  one  event  nonattendance,  when 
from  many  causes  the  16  wijl  prove  tnade* 
qnate?  The  word  "forthwith"  negatives  ai^ 
Idea  tiiat  yon  most  go  fhrongb  the  routine  of 
issuing  a  new  venire  fadaa,  summoning  derk, 
and  drawing  ballots.  The  statute  declares 
that  It  makes  no  difference  whether  those 
summoned  are  on  the  county  court's  list  or  not, 
overriding  the  contention  that  talesmen  can 
oily  ctHoae  from  It  if  it  wcUes  to  oOier  cases 
tliaii  failure  to  attend.  In  9  Am.  ft  Bng,  Enc. 
Law,  4,  we  read;  "Where  a  statute  provides 
the  manner  In  wbldi  grand  Jnrm  shall  be  se* 


lected  and  drawn.  It  does  not  necessarily  ex- 
clude the  common-law  method;  and,  if  an  ex- 
igency arises,  a  court  may  direct  an  open  venire 
for  the  srtsetlcB  and  summoning  of  a  new 
paneL** 

Next  it  Is  oWeetBd  that' these  talesmen  were 
summoned  by  one  not  auth(»lzed.  The  sheriff 
had  the  court  appoint  Haller  and  Lipscomb 
aa  special  d^utlea  "for  the  aole  purpose  of 
aervlng  the  summons  on  the  special  grand  jury 
.this  day  drawn";  and  It  la  contended  that 
their  authority  extended  only  to  those  on  the 
Ust  not  to  summoning  taleamen.  Thla  la 
drawing  a  very  rdned  point  Those  talesmen 
were  a  port  irf  that  grand  Jury.  If  fit  to  sum- 
mon those  on  the  list  why  not  the  talesmen?- 
Their  power  fairly  extended  to  them.  I  am 
not  sure  that  a  deputy  once  made  la  ao  limit- 
ed In^  authority,  our  statute  giving  him  like 
power  with  his  prlndpaL.  It  is  dalmed  that  his 
powos  had  dosed,  because  the  sheriff,  before 
he  summoned  tolesmai,  told  Haller  he  had  no 
furthn  uae  for  bis  aerricea.  There  was  no 
formal  act  of  removal.  Bnt  ia  it  poeslUe  this 
can  destroy  totally  the  legality  of  the  grand 
Jury,  and  make  Its  wmk  void?  To  aay  ao 
would  be  a  travesty  on  Justice^  stlddng  in  the 
bark  and  forgetting  the  heart  of  the  tree, 
making  solemn  legal  proceedings  perish  for 
mese  technicality.  Not  a  word  ia  said  against 
the  Jurora  this  deputy  summoned.  The  court 
swmn  them  In  as  grand  Jums,— a  omiqietent 
court  They  did  not  leaven  the  mass,  and 
make  the  Jury  a  nsnzpatlTe  body.  Our  stat- 
nte  glres  no  cballmge  for  SDch  cauae,— Indeed, 
for  any  cause;  and  Thorny  ft  H.  Jnr.  S  657, 
saya,  aa  to  the  Direction  that  a  snbstltate  tor 
a  sheriff  snmnxmed  grand  Jurora,  that  "stiu- 
utory  challengee  to  the  panel  are  genetsUy  re- 
garded as  exduslve  of  all  others,  and  there- 
fore, if  the  statutes  do  not  afford  means  d  en- 
fordng  the  rl^t  here  conceded,  by  a  challenge 
to  a  panel,  this  can  be  done  in  no  otlier  way. 
And  at  commm  law  than  seems  to  be  no  rli^t 
to  ebaHenge  the  grand  Jury  pand  or  Jurors." 
Tbomp^  ft  M.  Jnr.  I B07.  Section  665  says:  '*It 
Is  not  a  asCaoaA  ground  for  a  dialtenge  to  the 
array  that  a  Jury  list  was  prqMued  by  de  facto 
commiBBi<Mi«B  only."  Much  less  so  whoe  a 
few  talesmen  are  summoned  by  an  agent  of 
the  court,  almoM,  if  not  wholly.  In  Its  dght 
With  great  emphasis  the  counsel  4tf  fits  accus- 
ed cite  the  caae  ot  Bruner  v.  Superior  Gotnt, 
28  Fac  8U,  boUUDg,  nnder  a  GallfOmla  statute 
providing  that  where  snffldent  grand  Jnxors 
are  not  present  the  court  shall  order  the  sher- 
iff or  an  tfisor  to  summon  others,  that  grand 
Jurors  summoned  by  an  dlsw,  without  ite  ap- 
pearing that  the  aberifl  was  disqualified,  were 
Hiatal,  and  mate  the  grand  Jmy  and  Ito  In- 
dictment Tfrid,  and  Jnatifled  a  writ  ot  pro- 
hlUtloo  because  the  indictment  was  TOld. 
This  decision  is  illogical  In  itadf,  and  loses 
force  when  we  see  that  out  of  seven  Judges, 
three  entered  dlssoit  in  very  strong  opinions, 
asserting  that  though  the  ellsw  had  no  an* 
thcMily,  yet  tte  grand  Jury  was  not  a  void 
body,  bat  assembled  under  eolor-ef  law  In  a 

Digitized  by  VjOOQLC 


27  SOUTHBASTEBN  "REPORTER 


(W.  Va. 


regular  court,  and  was  recognized  as  such,  i 
And  there  Is  na  objection  to  tbelr  gualiflca- 
tlons,  only  to  tbe  manner  of  summoning. 

It  Is  objected  further  against  this  indict- 
ment that  the  grand  Jury,  at  a  recess  for  a 
meal,  was  put  In  charge  of  the  sherlif,  as  if  a 
petit  jury,  and  this  Is  charged  to  be  contrary 
to  law.  It  is  imusual,  but  is  It  contrary  to 
law?  If  a  coart  thinlts  its  grand  jury  may 
be  exposed  to  undue  Influences,  I  would  sup- 
pose It  might  take  this  precaution.  How 
could  It  hurt  the  accused,  In  a  legal  point  of 
Tlew?  A  grand  jury  must  go  only  on  evi- 
dence, and  no  one  has  a  vested  right  to  hare 
it  fflEposed  to  danger  of  improper  influences,  If 
the  Judge  thinks  there  is  danger  of  it.  He  is 
the  public  functionary  having  supervision  of  It. 

It  is  objected  that  the  counsel  for  accused 
asked  to  see  the  indictment,  but  was  refused. 
It  was  late  at  night,  and  the  court  was  to  ad- 
journ; and  the  Judge  says  he  thought  prudent 
to  take  care  of  the  paper,  and.  Instead  of  al- 
lowing the  original  indictment  to  go  Into  the 
hands  of  the  attorneys,  at  once  ordered  the 
cleri£  to  fumtsb  a  copy  within  an  hour,  and  it 
was  furnished.  This  was  a  reasonable  pro- 
vlsl(m.  The  Code  (chapter  159,  $  1)  does  not 
give  an  accused  or  his  counsel  the  original  In- 
dictment, but  a  copy.  I  fail  to  see  the  effect 
of  this  to  invalidate  the  indictment. 

Another  point  made  by  the  accused  is  that 
the  record  of  proceedings  in  the  case  as  made 
In  the  order  book  is  false,  as  r^ards  the 
report  made  on  the  case  by  the  second  grand 
jury,  and  In  stating  that  the  talesmen  were 
summoned  by  the  sheriff,  whereas  they  were 
summoned  by  Haller,  under  circumstances 
above  given,  and  that  the  judge  refused  to  cor 
rect  the  record.  It  Is  clear  that  we  must  fol- 
low the  court  record  as  made  by  the  consti- 
tuted authority.  The  judge,  however,  admits 
Id  his  answer  that  Haller  summoned  the  tales- 
men; and  I  have  treated  that  as  a  fact,  and 
conaldered  the  question,  though,  perhaps,  aa 
contradicting  the  record,  it  might  be  disregard- 
ed, as  Inadmissible. 

Another  point  Is  that  the  judge  refused  to 
sign  bills  of  exception  setting  out  the  chal- 
lenge to  the  array,  the  exclusion  of  persons 
from  the  grand  jury,  the  facts  touching  Hal- 
ler's  acting  as  deputy  sheriff,  and  exception  to 
charges  given  the  grand  Jury.  Bills  were  pre- 
pared, placed  In  the  Judge's  hands  to  consider, 
and  before  coming  Into  court  afterwards  he 
was  served  with  the  rule  In  this  case,  and  an- 
nounced that  for  that  reason  he  would  not 
<tgD  them,  aa  it  would  be  in  contempt  of  this 
court,  and  would  not  alter  said  order  book  for 
a  alnUlar  reason.  I  am  clear  in  my  own  mind 
that  the  rule  did  not  prohibit  the  circuit  court 
from  manifesting  by  Its  order  book  and  bills 
of  exception  its  past  action,  bat  only  further 
steps  of  prosecution,  and  yet  I  cannot  say  that 
one  might  not  think,  with  some  plausibility, 
that  it  atoppeA  at  once  aH  proceedings  what- 
ever. Would  It  be  an  abuse  of  power  to  think 
■o?  Bat  protalbltioD  does  not  Ue  for  this.  A 
mandamus  to  compel  the  signing  la  the  proper 


remedy.  The  Judge  says  he  la  willing  and 
ready  to  sign  when  the  prohibition  ends,  tfauE~ 
showing  that  be  does  not  propotw  to  abuse  bis 
power  In  this  matter,  so  tbat  piuhlbltltm,  if  it 
would  lie,  is  not  necessary  on  this  score.  He 
did  sign  a  bill  as  to  ordering  a  new  grand  Jury. 

It  Is  urged  tbat  the  court  charged  the  grand 
juries  erroneously.  I  shall  not  at  this  point  re- 
fer to  a  charge  to  the  second  grand  jury,  aa 
it  Is  Immaterial  tmd»  this  head.  The  ac- 
cused asked  the  court  to  say  to  the  grand  jury 
which  found  the  indictment  that  it  had  the 
right  to  call  for  any  witnesses,  if  its  members 
believed  they  could  give  testimony  bearing  on 
the  case.  The  grand  jury  is  a  one-sided  pro- 
ceeding, and  before  It  the  accused  has  no  right 
to  appear  or  to  send  witnesses.  It  Is  only  a 
means  adopted  by  the  state  tor  inquiring 
whether  its  criminal  law  lias  t»een  violated, 
and  to  present  its  accusations  for  Jury  rriaL 
By  no  means  does  It  hear  the  whole  case.  It 
is  only  the  state  bringing  a  prosecution.  The 
state  presents  to  It  Its  indictment,  and  the 
grand  jury  has  only  to  say  whether,  upon  the 
state's  showing,  the  accusation  Is  well  oiade, 
or  proper  to  be  tried  by  a  jury.  It  Is  true  the 
Jury  Is  sworn  to  present  the  truth,  the  whole 
truth,  and  nothing  but  the  truth;  but  the  con- 
nection of  that  clause  with  Its  neighbor  words 
in  the  oath  shows  that  It  Is  to  prohibit  tbem 
from  the  Influence  of  malice,  hatred,  ill  will, 
fear,  favor,  partiality,  or  affection;  and  It 
certainly  means  no  more  than  that  they  siiall 
present  the  whole  truth,  and  nothing  but  the 
truth,  as  shown  by  the  evidence  presented  by 
the  state.  They  find  on  It.  They  do  not  go 
Into  a  search  for  evidence  to  exctilpate  the 
defendant  Once  lay  down  the  rule  otherwise, 
and  the  defendant,  by  some  friend  on  the  Jury, 
will  call  up  controversy,  and  virtually  try  both 
sides  In  the  grand  Jury  room,  where  the  state 
cannot  be  present  by  her  attorney  to  sustain 
her  charge  by  a  full  presentation  of  the  law, 
and  an  Inadequate  InvesUgatloo  into  her 
charge  will  take  place,  and  prosecution  for  the 
gravest  crime  will  be  smothered  and  crime 
fostered.  I  know  that  it  will  be  said  the  de- 
fendant may  under  this  rule  1:>e  the  victim 
of  false  or  mistaken  prosecution.  True,  but 
that  is  Inevitable  In  Instances.  If  the  oaths 
and  other  safeguards  of  the  grand  jury  do  not 
furnish  adequate  security  against  that  mis- 
fortune, I  can  only  say  the  wli  of  man  has 
yet  devised  no  better.  His  vindication  comes 
before  the  petit  Jury,  I  know  that  some  au- 
thority to  the  contrary  can  be  shown,  but  1 
answer  that  the  vast  volume  of  ancient  and 
modem  authority  sustains  this  view.  This  has 
been  recognized  In  some  states,  as  In  New 
York,  by  statutes  allowing  the  grand  jury  to 
send  for  witnesses,  showing  that  it  required 
legislation  to  admit  such  evidence. 

Fault  Is  found  In  the  charge  of  the  Judge  to 
the  grand  Jury,  in  that  there  would  be  evi- 
dence before  It  of  the  killing  of  a  dtisen  of 
Tucker  coimty,  and  "should  the  evidence  be 
sufficient  to  make  a  prima  fade  case  of  will- 
ful, deUberate,  and  premeditated.  klUins  f  vbat 
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I  mean  Ity  that  ts,  ■faoold  It  be  safflc^ent  of  It- 
atit  to  show  gncb  kUIlng,  without  explanatloa 
tty  Qie  occiued),  then  yon  should  find  an  In- 
dictment toe  murder,"  and  stated  that  upon 
such  Indictment  on  trial  the  defradant  could 
plead  any  legal  d^ense.  I  see  no  error  In  this, 
—nothing  that  Is  not  warranted  by  the  usual 
practice.  Is  the  complaint  that  this  construct- 
iTdy  tellfl  the  jury  that  all  homicide  Is  prima 
facie  murder,  and  ought  to  be  so  Indicted? 
TUB  Is  true.  It  is  the  usual  and  prop«  course, 
and  one  advised  the  courts  In  their  charges, 
that  It  is  Tftopet  In  such  case  to  find  an  In- 
dictment for  murdw,  so  that  the  state  and 
accused  cut  get  thtir  respectlre  rights  In  a 
high  or  low  grade  of  crime,  according  to  the 
erldmce.  The  Judge  did  not  tell  this  jury 
it  could  find  an  indlctm^  for  manslaugh- 
ter, as  clearly  it  eouki,  under  Chapter  144, 
Godft  But  who  will  say  it  Is  error  to  omit 
it  fifom  a  charge?  But  what  If  a  Judge  doea 
en  in  a  cbaxge  to  a'  grand  jury?  The  de- 
fendant can  take  no  exception  to  aflCect  the  In- 
dictment. He  cannot  ask  any  particular 
charge.  Thomp.  &  U.  Jnr.  |  600.  When  once 
the  indictment  has  beoi  returned  |'A  true  blU,** 
it  is  immaterial  whether  the  court  erred  In 
chargiog  or  omitting  to  charge,  as  the  qnes- 
tion  then  is  to  try  the  case,  and  learn  wbetiier 
the  accused  Is  guilty.  Failure  to  <diarge, 
though  statute  requires  It,  will  not  affect  in- 
dictment Porterfleld  t.  Com.  (Va.;  189S)  22 
B.  B.  8S2. 

I  come  now  to  the  cbai^  of  prejudice  and 
bias  on  the  part  of  the  Judge  against  the  ac> 
cused.  This  charge  cannot  be  made  upon  even 
a  final  trial  before  a  Jury.  Were  this  tolemt- 
ed.  any  one  under  charge  of  crime  could  shear 
courts  of  their  powos,  drive  Judges  Crcnn  the 
bench,  and  greatly  Impede  the  administration 
at  Justice.  Prejudice  in  the  breast  of  a  Judge, 
a  lawgiver  in  Israd,  is  odious  under  sacred 
and  profane  law,  is  easily  and  readily  impute 
ed  by  persons  In  the  heat  of  controversy,  and, 
under  the  sting  of  adverse  decision,  is  difllcnlt 
to  clearly  disprove,  and  should  never  be  found 
except  upon  the  most  cogent  proof.  From  the 
many  circumstances  In  this  great  and  import- 
ant case,  on  which  is  predicated  this  grave 
charge,  I  am  unable  to  verl^  it.  If  there  Is 
other  explanation,  we  must  give  it.  I  do  not 
think  circumstances  above  given  win  sustain 
It  Not  do  I  find  others.  It  Is  true  that  when 
the  second  grand  Jury  failed  to  find  anything 
the  Judge  did  use  language  to  it  which,  as  he 
was  going  to  discbarge  It,  was  uncalled-for 
and  uselera;  that  is,  that  the  court  had  con- 
cluded to  discharge  it;  that,  notwithstanding 
the  court  had  hidlcated  to  the  Jury  its  duties, 
some  had  persistently  refused  to  perform 
them,  notwltbstandbig  it  was  their  duty  to 
report  and  return  Indictments  to  the  court; 
and  that  the  court  had  no  further  use  tor 
them.  I  have  heard  yery  reputable  Judges  so 
animadvert  upon  grania  Juries.  But  does  this 
show  wroi^^fnl  bias  against  the  accused?  It 
may  be  further  said  fairly,  from  the  face  of 
the  case,  that  the  Judge  thought  there  ooi^t 


to  be  an  Indictment  and  trial  of  the  facts  of 
the  case  before  a  Jury  of  the  country,  and  that 
the  indictment  should  be  for  murder,  so  as  to 
let  a  Jury  pass  on  the  true  grade  of  the  of- 
fense. If  the  accused  was  guilty.  X  do  not  see 
that  there  is  anything  unreasonable  In  this  on 
the  part  of  a  public  functionary  charged  in 
large  measure  with  the  administration  of 
criminal  law.  Does  It  show  that  he  enforced 
this  Indictment  unduly?  That  It  Is  not  the 
free  act  of  a  grand  Jury?  Does  it  show  cor- 
rupt prejudice  against  the  accused  that  wiB 
overthrow  the  Indictment?  We  are  not  on  the 
subject  of  final  trial.  Throughout  the  pro- 
ceeding every  st^  of  the  court  In  forming  and 
charging  the  Juriea,  ordering  a  new  list;  sum- 
moning talesmen,  and  in  other  regards,  was 
excepted  to  by  counsel  for  the  accused;  and 
there  unfortunately  arose  much  feeling  be- 
tween court  and  counsel,-  and  heated  contro- 
versy and  oral  altercation,  imt  that  waa  be> 
tween  court  and  counaeL  Does  It  show  cor- 
rupt prejudice  the  Judge  against  the  ac- 
cused, that  led  the  Judge  to  enfovce,  and  that 
did  entoiee,  this  Indictment?  That  Is  the 
point.  Can  all  this  Invalidate  a  solemn  finding 
of  a  true  bill  by  the  grand  Jury,  and  Justify 
this  court  In  erouBlng  the  accused  trom  an- 
swering before  a  jury  whethw  It  is  a  true  bill? 
Does  the  mere  discharge  of  the  second  Jury 
work  such  a  result?  Does  the  Impaneling  an- 
other Jury  on  the  demand  of  the  state's  attor- 
ney, who  stated  that  he  wanted  another  Jury 
specially  to  Inquire  Into  this  truisaction,  show 
this?  Oould  the  Judge  refuse  such  a  demand? 
After  the  court's  order  fin-  another  grand  Jury, 
it  annoonced  to  counsel  fbat  it  had  to  that 
time  allowed  thmn  to  discuss  qnestlims  tbey 
had  raised  touching  instructions  to  the  grand 
Jury  and  other  matters,  not  because  they  had 
the  right,  or  tbat  Bastham  had  any  standing 
in  court  until  Indicted,  but  out  of  courtesy, 
but  that  they  would  not  be  allowed  to  dlseura 
any  question  relating  to  the  smnmonlng,  Im- 
pandlng,  or  orgaidEatkm  ct  the  next  grand 
Jury,  or  duiges  to  it,  but  would  be  allowed 
exceptions  to  the  action  of  the  court,  without 
hearing.  This  Is  rdied  on  In  the  petition. 
What  is  wrong  In  this?  Discussion  of  the 
subjects  specified  by  the  court  had  been  had. 
A  court  has  a  right  to  Ihnlt  discussion.  There 
is  no  right  to  discuss  the  formation,  summon- 
ing, or  charging  a  grand  Jury.  That  belongs 
to  the  court,  and  Is  a  matter  largely  of  dis- 
cretion. Thomp.  &  H.  Jur.  i  578.  I  oonbt 
whether  these  matters  can  be  made  the  sub- 
ject of  exception.  I  do  not  think  they  can.  So 
far  as  available.  It  is  by  plea  In  abatement, 
not  for  exception  and  discussion  pending  the 
formation  of  the  panel  In  my  experience  I 
have  never  known  It  practiced.  If  allowed, 
where  would  It  end?  Is  there  even  a  right  to 
a  (diallenge  to  the  panel  or  the  polls  of  a  grand 
Jury,  unless  statute  ^ves  It?  Thomp.  A  M. 
Jur.  fl  507,  says  not  1  Blsh.  Or.  Proc.  i  876, 
says  It  does  not  prevail  In  all  states.  I  can 
find  no  Instance  In  Virginia.  Ouivstatnte  dosa 
not  give  It  Digitized  by  VjOOQLC 
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It  Is  stated  In  tbe  petition  that  wheo  the  In- 
dictment for  InTolnntaiy  manalanghter  was 
dismissed  the  court  refused  to  dlschaige  the 
accosed.  The  state'e  attorney  restated  dis- 
charge, asking  another  grand  Jury.  1  Blah. 
Or.  Proc.  8  870a,  says  that,  when  a  grand  Jury 
has  Ignored  an  Indictment,  one  in  Jail  Is  gen- 
erally entitled  to  discharge,  but  that,  of 
course,  he  may  be  detained  on  an  amended 
accosatfon;  "and,  Indeed,  the  court  may  con- 
tinue the  case  for  examination  at  a  future 
term,  or  otherwise  decline  the  discharge.  If 
the  witnesses  have  not  ai^>eai<ed,  or  the  grand 
Jmy  has  not  acted  on  the  case.**  Though  a 
misdemeanor  Indictment  was  found,  yet  the 
state  not  wishing  to  prosecute  it,  and  asking 
another  hearing  before  a  grand  Jury,  I  un- 
derstand it  to  be  In  tbe  power  of  the  court, 
and  conmnon  practice,  to  hold  the  prisoner  at 
the  state's  motkm.  Our  Oode,  In  section  12, 
c.  158,  discharges  a  prisoner  tf  not  indicted  be- 
fore tbe  end  of  the  second  term,  plainly  allow- 
ing the  state  tin  then  to  hoM  the  prisoner  up- 
on her  charge.  Though  an  indictment  txa  a 
minor  grade  of  oftense.  or  a  faulty  indictment, 
be  found,  which  tbe  state  refuses  to  prosecute, 
it  Is  equlTalent  to  the  case  of  no  Indictment 
fotmd,  and  under  the  plain  Intent  of  the  stat- 
ute the  state  Is  allowed  to  detain  the  defend- 
ant under  the  mittlmns  Issued  by  tbe  Justice 
until  the  end  of  the  second  term.  Bo  I  do 
not  see  that  the  court  either  exceeded  Its  pow> 
ec,  or  erred  In  tbls  matter. 

Clearly,  as  to  refusal  to  ball,  there  wu  no 
abuse  of  power,  as  that  Is  in  the  undeniable 
discretion  of  the  court  Of  course,  refusal  to 
discharge  or  ball  could  not  vitiate  the  subse- 
quent indictment. 

So  I  condnde  that  there  Is  no  ground  for 
holding  this  Indictment  eitiier  absolutely  Told, 
so  as  to  warrant  prohibition,  or  Toldable,  so 
as  to  overthrow  It  on  plea  in  abatement  There 
Is  no  strength  In  petitioner's  present  case.  The 
matters  he  complains  of  as  irregularltjes  af- 
fect none  of  bis  substantial  rights,  and  are 
merely  technical.  Of  course,  prohibition  does 
not  Ue  on  the  theory  of  want  of  Jurisdiction  hi 
tbe  drcnit  court  to  Impanel  a  grand  Jury  and 
tiy  a  cue  of  murder;  and  therefore  the  only 
theory  on  which  to  rest  It  Is  that  the  court 
because  of  some  of  Its  actions,  abused  Its  law- 
ful Jurisdiction,  In  exceeding  Its  powera  What 
do  we  mean  by  the  dedaraticm  that  prohlbltkm 
lies  when  a  court  In  the  exercise  of  a  con- 
ceded Jurisdiction  abuses  Its  powers?  I  an- 
swer that  It  Is  where  the  court  on  Its  way  In 
tbe  case  does  some  collateral  act  which  under 
no  drcnmstances,  on  any  state  of  facts,  it 
could  do  in  the  casew  If  It  be  a  mere  misstep, 
BO  error  of  Judgment  In  the  r^nlar  dtsposltltm 
of  the  case,  I  say  In  tbe  Tbae  of  tbe  case,  writ  of 
error,  not  prohibition,  lies,  as  perhaps  where 
a  Justice  holds  plea  of  a  money  demand  OTor 
fSOO,  or  as  tai  McConIha  t.  Guthrie,  21 W.  Va. 
134,-  where  a  court  though  It  had  Jurisdiction 
to  condemn  land  for  public  use,  was  proceeding 
to  condemn  land  within  20  feet  of  a  dwelling, 
because  tiiat  was  prohibited  Igr  law^—nnder  no 


circumstances  could  be  done.  That  case  I  b&ve 
always  doubted,  as  there  was  Jurisdiction,  and 
the  emt  was  correcdble  by  writ  of  eertlcmul 
So  where  a  unit  cause  of  action  Is  qdlt  into 
several  There  la  no  other  remedy  against  a 
plain  abuse.  This  qtiallfication  to  the  tula 
against  prohibition  where  the  court  has  Jnoris- 
diction,  namely,  that  it  lies  where  there  Is  an 
abuse  of  power,  is  shadowy  and  01  defined. 
Unless  limited  as  I  state.  It  will  bring  many 
cases  Into  prohibition  not  properly  belonging 
to  It  and  stop  the  wheels  of  other  usual  pro- 
ceedings before  courts  have  had  time  to  even 
determine  upon  tbebr  own  jurisdiction;  pro- 
hibition wHI  supplant  the  ordinary  procedure, 
as  Judge  Gveen  said  in  Jdly  t.  DOb,  27  W.  Ya. 
272.  Why  ntft  let  a  court  go  on  to  tbe 
of  a  case,  when  perhaps  nelOier  writ  <tf  crw 
nor  prohibition  will  be  called  fort  But  tt  is 
said  our  statute  has  enlarged  tiie  wcope  ot  pro- 
blbltion  by  giving  it  as  of  ri^t  all  cases 
of  ustirpation  and  abude  of  power,  when 
Inferior  court  has  not  Jurisdiction  of  the  sub- 
ject-matter in  controversy,  or,  havtiig  sndi 
Jurisdiction,  exceeds  Its  legitimate  powers.** 

1  do  not  tblnk  this  carries  tbe  writ  furtber 
than  Its  common-law  funcUon.  BnDard-v. 
ThoEpe  (Va.)  80  AtL  36.  Thus  none  of  the 
acts  of  the  court  complained  of  as  an  abuse  of 
power  are  acts  of  socb  abuse  as  to  warrant  a 
writ  of  prohibition.  Tbej  are  not  ot  ttiat 
character,  but  If  wrong,  are  remediable  <m 
writ  of  OTor,  should  it  ever  come  to  tbat 
point  But  suppose  them  to  be  toeSi  acta  as 
are  an  abuse  of  power.  What  then?  Prohi- 
bition does  not  still  lie,  for  tiie  dm(te  reascw 
that  if  the  actions  of  the  court  tiiat  &ie  com- 
plained of  have  any  eltect  to  Impair  tiie  indict- 
ment they  are-  to  be  avafled  of  bar  plea  io 
abatement  In  Yl^ilnia  want  ot  qoaUflcatlai 
or  other  ot^ections  to  a  grand  Jury  ace  to  be 
made  Elective  by  that  idea,  and  writ  ot  emr  Id 
case  of  adverse  de<dsl(m  on  tt  CliOTy*a  Case, 

2  Ya.  Gas.  20;  Long's  Caaa^  Id.  SIS;  1Iimx«*b 
Case,  9  Ijeigtu  630;  Keiby'a  Case,  7  taSt^ 
747.  HcConilia  V.  Gotluleh  raim,  decided 
since  chapter  110,  Code  1881,  pointedly  says 
that  even  it  Hun  be  an  abase  of  power,  pn- 
bibitlon  does  not  He,  It  writ  ot  error  win  eme 
the  grievance.  See  Walcott  t.  Wdls  (NevO  M 
Pac.  367.  Look  at  our  can  at  Boskixk  v. 
Judge,  7  W.  Ya.  01,  holding  tbat  wben  tbe 
law  Indlapensably  required  an  cxamlnatlop  of 
one  cbai^ed  with  felony  1^  a  eonnty-  court 
before  indictment  and  trial  In  a  circuit  court 
prohibition  would  not  lie  to  atcv  &  dreult 
court  trying  him  before  examination.  A  omcli 
stronger  case  for  prohibition  than  this.  Pro- 
hibition is  utteriy  ontenaUe  in  this  caae. 

One  of  counsel  for  the  state  makes,  with  qob- 
fldence,  t&e  point  that  tbe  rule  tor  a  writ  of 
prohibition,  having  been  issued  fey  one  of  tbe 
Judges  of  this  court  in  vacation,  waa  without 
Jurisdiction  In  him  to  award  tt  aa  tbe  coiBd- 
tution  gives  origtnal  Jurisdiction  in  prohlMtton 
to  this  court  to  be  ezwdaed  only  in  tnm,  and 
not  by  a  Judge  alone.  It  Is  afe.once  seen  fiiat 
this  pnmnts  the  apiSmy  Wb^^^ftie  laat 
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dAQse  of  section  1,  c.  110,  Code  1891,  allowing 
a  Judge  to  award  a  rule  In  vacation.  Is  constl- 
tntlonaL  This  Is  a  matter  of  gravity,  and  mer- 
its serions  consideration;  bat  as  the  mle  Is 
that,  it  the  case  can  be  dlq>OBed  of  on  other 
grounds,  a  court  will  not  pass  on  the  validity 
Of  an  act  <tf  the  letfslatnr^  I  vlll  not  farther 
refer  to  It. 

This  holding  on^  calls  upon  the  petitioner 
to  answer  before  an  Impartial  jury  of  bis  coun- 
try whether  his  act  of  slaying  Thompson  is  a 
crime  against  the  laws  of  hie  country;  only 
demands-  what  the  law  demands  of  all  men 
chafed  with  crime,  that  he  pass  what  he 
ought  to  have,  and  unquestionably  will  have,— 
a  fair,  Just,  and  Impartial  trial 

Judge  McWHORTEB  concurs  In  this  opin- 
ion. The  court  being  equally  divided,  the  mo- 
tion to  dismtes  falls;  but  then  comes  the  ap* 
plication  of  Eastham  for  a  #rit  of  prohibition, 
—his  petition  and  rule  being,  par  ee,  a  standhig, 
afiOrmatlve  motion.  It  f^,  as  the  court  can 
take  no  affirmative  action.  Issue  no  process  to 
stay  the  court  below,  without  a  majority  fcnr  K. 
This  Is  another  notable  Instance  of  the  evU 
of  the  court's  being  con^oaed  of  an  even  nunt- 
ba  of  judgen 

DEINT,  J.  Robert  W.  Eastham,  petltlcmer. 
being  In  custody  of  the  sheriff  of  Tucker 
county  on  accusation  of  the  felonious  killing 
of  one  Frank  E.  miompson,  the  grand  Jury, 
at  the  Jnne  term  of  the  circuit  court  of  said 
county,  after  Investigating  the  charge,  re* 
turned  an  Indictment  for  manslaughter.  The 
prosecuting  attorney,  being  of  the  opinion 
that  the  prisoner  should  be  indicted  for  a 
bl^er  offense,  with  consent  of  the  presiding 
Judge,  entered  a  nolle  prosequi.  The  pris- 
oner thereupon  moved  his  discharge  or  ad- 
mission to  halt  Both  motions  were  over- 
ruled. The  Judge  directed  the  drawing  and 
summoning  of  another  grand  Jury  for  the 
purpose  of  considering  the  matter  at  an  ad- 
journed day  of  the  term.  This  grand  Jury 
being  duly  summoned  and  Impanded,  the 
Judge  charged  them  at  some  length  to  the 
effect  that,  if  a  homicide  was  shown,  the 
Jury  should  return  an  indictment  for  mur- 
der, and  leave  the  degree  of  the  offense  commit- 
ted to  be  determined  by  the  petit  jury,  con- 
trary to  section  1,  c.  144,  Code.  Homicide 
was  admitted,  but  claimed  to  have  been  Jus- 
tifiable. Before  the  Jury  had  reached  a  con- 
cluBlon,  and  while  halting  between  two  opin- 
ions undoubtedly  occasioned  by  the  errone- 
ous charge  of  the  judge,  he.  Instead  of  cor^ 
rectlng  his  error,  unceremoniously  discharged 
th^  as  a  disagreeing  Jury.  He  hnmedlately 
ordered  a  third  grand  Jury  to  be  drawn,  and 
summoned  to  a  future  day  of  the  term, 
and  one  Haller— not  a  regular  deputy— was 
appointed  at  his  Instance  to  assist  in  sum- 
moning the  same.  On  the  return  day  15  of 
the  grand  Jurors  appeared,  and  the  Judge 
proceeded  to  examine  them  on  thdr  voir 
dire,  and  acc^ted  such  as  w^  satisfactory, 
and  rcijected  socb  othen^  flvo  In  nnmbw, 


thopgh  legally  qualified  grand  Jurors,  who, 
for  some  reason  not  disclosed  by  the  record, 
and  known  only  to  the  Judge,  were  not  sal^ 
Istactory  to  him.  He  then  caused  an  order 
to  be  entered  directing  the  sheriff  to  sum- 
mon six  others  not  drawn  from  the  Jury  t>ox, 
and  yet,  as  shown  by  his  answer,  he  did  not 
permit  the  sheriff  or  one  of  his  d^utiea  to 
execute  this  order,  but  orally  commissioned 
said  Haller  to  execute  the  same.  The  Jurors 
summoned  were  acceptable.  Having  had 
them  duly  sworn,  he  then  proceeded  to  de* 
liver  a  lengthy,  argumentative  charge,  which 
was  to  the  effect  that.  If  a  homicide  was  es- 
tablished by  the  evidence  produced  before 
them  by  the  state.  It  was  their  duty,  without 
calling  for  other  witnesses  or  further  Investi- 
gation, to  return  an  indictment  tor  murder, 
and  allow  the  petit  Jury  to  detmnlne  the 
degree  of  the  offense  committed.  He  then 
placed  the  alleged  grand  Jury  in  charge  of 
the  sheriff,  and  would  not  permit  than  to 
separate  or  communicate  with  any  one  until 
they  returned  an  Indictment  for  murder,  and 
received  the  thanks  of  the  Judge  and  their 
discharge.  The  Judge  admits  the  troth  of 
this  statement,  in  substance,  as  set  forth,  but 
Jnstlfles  his  course  on  the  ground  that  It  was 
necessary  to  obtain  an  Impartial  grand  Jury 
and  prevent  it  from  being  unduly  Influenced 
by  oolaide  pressure.  It  Is  manifest  from 
this  that  an  impartial  grand  Jury  meant  one 
that  would  find  an  Indictment  for  murder,  In 
accordance  with  the  evident  desire  of  the 
Judge,  as  shown  by  his  several  instructions 
to  the  successive  grand  Juries.  That  the 
Judge,  either  through  lack  of  ea3>erience  or 
unusual  zeal,  was  led  to  commit  numerous 
errors,  harmless  or  prejudicial,  cannot  be  de- 
nied; nor  is  it  our  place  to  ascertain  wheth- 
er they  were  Justifiable,  under  the  present 
application. 

The  contention  of  the  reqxmdent  that  the 
clause  of  sedlon  1,  c.  110,  Code,  Is  nn constitu- 
tional, in  so  far  as  it  authorizes  a  rule  to  show 
cause  to  be  Issued  by  a  Judge  of  this  court  In 
vacation,  is  wholly  untenable  The  l^lsla- 
tnre  Is  invested  with  the  power  to  regulate  the 
practice  in  courts  of  Justice,  and  has  authority 
to  prescribe  in  what  manner  proceedings  In 
prohibition  shall  be  instituted.  It  might  pro- 
vide that  it  be  done  1^  notice,  or  by  summons 
issued  by  the  clerk,  or  by  rule.  Here  Is  noth- 
ing In  the  constitution  that  prevents  the  legis- 
lature from  Imposing  on  the  members  of  this 
court  the  duty  of  examining  the  petition  and 
awarding  the  rule.  In  furtherance  of  the  Ju- 
risdiction of  this  court  during  Its  vacation  the 
power  had  to  be  lodged  somewhere;  otherwise 
the  act  sou^t  to  be  prohibited  might  he  ac- 
complished before  the  court  could  be.  convened, 
and  the  writ  would  be  too  late  to  be  effective. 
Following  the  analogy  of  appeals,  the  leglsla^ 
ture  imposed  the  duty  on  a  single  Judge  until 
the  court  should  meet  In  term,  when  the  ob- 
ject of  the  rule  ceases,  and  the  matter  a  whol- 
ly in  the  power  of  the  court  to  abate  it,  renew 
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6,  art.  8,  Const.,  does  not  militate  against  thla 
conclusion,  for  that  Is  not  a  grant  of,  but  a 
restriction  on,  the  authority  of  the  court  or  a 
Judge  thereof  to  grant  appeals,  and  Is  to  this 
extent  a  limitation  on  the  power  of  the  l^ls- 
lature  to  relate  the  practice  In  such  cases. 
The  awarding  of  a  temporary  rule  In  prohibi- 
tion being  a  matter  that  affects  the  remedy, 
but  in  no  wise  determines  the  rights  of  the 
parties,  the  legislature  has  absolute  control 
tu-jreof.  The  real  question  presented  at  this 
time  for  our  consideration  is  as  to  whether 
the  Judge  was  guilty  of  such  usiirpatl(Hi  or 
abuse  of  power  as  renders  the  indictment  void, 
and  therefore  no  Indictment  but  a  nullity.  If, 
in  the  nommlssion  of  the  various  errors  com- 
plained of,  he  did  not  exceed  his  Jurisdiction  or 
legitimate  powers,  prohibition  will  not  lie; 
otherwise  it  is  the  mandatory  remedy.  Nor  is 
the  QueBtioii  ^f  adequacy  or  inadequacy  or  rem- 
edy involved,  as  section  1,  e.  110,  Code,  makes 
it  Imperative,  as  a  matter  of  right.  In  all  cases 
of  osurpatlon  of  Jurisdiction  or  excess  of  le- 
gitimate powers,  notwithstanding  the  exist- 
ence  ot  other  remedies.  The  statute,  in  dero- 
gation  ot  the  common  law,  determines,  without 
the  aid  of  Judicial  Interpretation,  that  In  aneh 
cases  no  other  remedy,  however  efficient  is 
adequate.  It  has  thus  takes  pn^lbition  out  of 
the  extraordinary,  and  made  It  the  ordinary 
and  proper  remedy  to  restrain  all  Inferior  tri- 
bunals within  the  scope  of  their  legitimate 
powCTS.  Rightly  so,  for  it  affords  speedy  Jua- 
tlce,  without  sale,  denial,  or  delay,  and  prompt- 
ly  prevents  the  abusive,  oppressive,  or  tyr- 
annous use  of  Jodidal  power  in  response  to 
partisan  passion  or  private  malice.  Nor  does 
the  statute  permit  a  court,  under  the  pretext 
of  determining  its  own  Jurisdiction,  either  to 
usurp  powers  that  do  not,  or  refuse  powers 
that  do,  belong  to  It  Railway  Co.  v.  Paull 
(W.  Va.)  19  S.  B.  551.  In  such  cases  the  court 
must  always  decide  right,  for  It  would  be  mon- 
strous to  refuse  to  allow  the  most  ignorant 
criminal  to  plead  Ignorance  of  law,  and  yet  ac- 
cord a  high  Judicial  functionary,  presumed  to 
be  learned  In  the  law,  nudi  prlvlk^  In  Justl- 
fleatkm  of  his  assumption  of  illegal  powers 
or  authority.  The  statute  countenances  no 
fucb  plea  or  eccuse,  and  for  ns  to  entertain 
It  Is  to  BO  amend  the  statnte  as  to  make  It 
read,  "The  writ  of  prohtUtion  shall  lie  as  a 
mattor  of  right  In  an  cases  of  nsnrpatlon  and 
abuse  of  poww  irtim  tlie  InfMlor  court  has  not 
Jmlsdlctlon  of  the  snbject-matter  In  oontro- 
yerey,  or,  having  Jurisdiction,  exceeds  its  legiti- 
mate powers,"  except  If,  throngb  Ignorance  of 
law,  and  throngb  a  desbre  to  promote  the  sup- 
posed ends  of  Justice,  the  inferior  tribmial  shall 
decide  It  has  Jurisdiction,  or  is  not  exceeding 
Its  Intimate  powers,  then  prDfaltdtlon  shall 
not  lie,  bat  on^  the  usual  andent  remedies. 
Such  an  amendment  would  raider  the  statute 
ungatory,  and  the  writ  of  prohibition  anoma- 
lous. An  inferior  tribmul  cotdd  always  Justl- 
ty  usurpation  and  abuse  of  power  througb  Ig- 
norance of  law  and  good  motives.  It  Is  the 
luty  iti  this  court  to  obey,  vphc^  and  enforce 


all  legislative  enactments  within  constltinion.i'. 
limitations,  and  not,  under  the  pretense  ol 
construing  such  enactments,  to  usurp  for  it- 
self or  Inferior  tribunals  Jurisdiction  and  pow- 
ers denied  by  the  constitution  and  statute,  to 
the  Impairment  and  denial  of  the  personal  im- 
munities and  rights  of  citizenship.  Tto  do  so 
Is  not  to  adjudicate,  but  to  legislate.  Judicial 
legislation  Is  entirely  too  common,  and  Is  a 
very  unwise,  dangerous,  and  unnecessary  ex- 
periment, to  say  the  least  Instead  of  being 
excused  or  Justified,  It  should  be  severely  dis- 
countenanced. The  plain  letter  of  the  statute, 
without  regard  to  former  decisions  and  prece- 
dents, has  narrowed  the  inquiry  In  this  and  all 
similar  cases  to  the  mere  qnestloD  of  nsmpa- 
tlon  or  abuse  of  power. 

Section  4.  art.  3,  of  the  constitution.  iMx)vides 
that  "no  person  shall  be  held  to  answer  for 
treason,  felony  or  other  crime  not  cogiUzable 
by  a  Justice  unless  on  presentment  or  Indict- 
ment of  a  grand  jury."  Section  39,  art.  6,  pro- 
vides, "The  legislature  shall  not  pass  local  or 
special  laws  in  any  of  the  foUowIng  casea,  Quit 
is  to  say  for  •  •  •  regulating  the  prac- 
tice in  courts  of  Justice,  summoning  or  Im- 
paneling grand  or  petit  Juries.  •  .  •  •  The 
legislature  shall  provide  by  general  laws  for 
the  forgoing  and  all  other  cases  for  which 
provision  can  be  made."  By  these  two  provi- 
sions, in  so  far  as  the  subject-matter  theretrf 
Is  concerned,  the  common-law  power  of  the 
courts  as  well  as  the  l^slatnre  is  restricted  or 
entirely  taken  away.  The  grand  Jury  refer- 
red to  In  the  first  provision  is  a  grand  Jury 
summoned  and  impaneled  according  to  tbe  sec- 
ond. There  Is  and  can  be  no  other  grand  Jury 
recognized  by  the  constitution  or  statute  law. 
Snch  a  thing  as  a  de  facto  grand  Jory,  not  de 
jure,  can  have  no  existence.  Both  must  co- 
exist to  make  a  legal  grand  Jory,  and  there 
can  be  no  other  except  by  usurpation.  It  Is 
made  obligatory  on  the  legislature  to  provide 
by  general  law  for-  the  summoning  and  im- 
paneling of  all  grand  Juries,  and  It  Is  made 
equally  obligatory  on  the  courts  to  conform 
strictly  to  the  law  so  enacted;  and  it  Is  tbe  as- 
sured r^ht  of  every  <dtizen  to  require  both 
so  to  do  when  his  Ufe,  liberty,  or  property  Is 
at  stake.  When  a  drcnlt  orart  Judge  proceeds 
by  Illegal  methods,  though  his  motlTes  be 
ever  so  pure,  to  obtain  an  indictment  against 
a  dtlB^  of  the  state,  he  Is  guilty  of  usurpa- 
tion of  power  hi  excess  of  tals  le^timate  Juris- 
diction as  limited  and  restricted  by  the  provi- 
Bions  aforesaid,  to  the  destruction  of  sudli  dti- 
sen's  rights  thereby  guarantied,  'rciie  grand 
Jury  must  be  selected  In  the  m»nn<»r  prescrib- 
ed 1^  law.  There  Is  no  security  to  the  dtiseD 
but  in  a  rif^  adherence  to  tlie  legislative  will 
as  expressed  hi  the  statutes  for  our  gomal 
gnldanoe.**  Brown  t.  State,  9  Neb.  163,  2  N. 
W.  880.  Tiieae  constituticHial  restrictions  on  tbe 
common-law  powers  at  the  courts  are  founded 
on  Justice,  sustained  by  reason  and  experience. 
The  Ekiglish  people  were  first  compelled  to 
adopt  them  to  curb  the  oppressive  conduct  of 
the  crown,  exercised  througb  its  corrupt  and 
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eomipittbl^  jadldary.  Hiey  were  early  added 
t)7  way  of  amentlDient  to  tlie  conatttutlon  of 
tlie  United  States,  and  at  the  fomatlDii  of  this 
slate  were  made,  ai^  hare  been  contbmed  aa^ 
a  part  of  tbe  consUtntlon.  Prior  to  tiie  Bepara- 
tion  or  dlTlskm  fbey  were  not  a  part  of  tbe  con- 
Btltottca  of  Virginia.  Hence  tbe  decisions  re- 
lied on  to  sustain  tbe  common-law  powers  of 
the  judge  are  not  applicable,  but  are  obsolete. 
Formerly  a  grand  jury  was  conddered  merely 
an  accusing  body,  with  which  those  charged 
with  crime  had  nothing  to  do.  Under  our  con- 
Btltutlons,  state  and  national,  a  grand  Jury  Is 
recognized  to  be  a  necessary  protetrtlon  to  the 
citizen  against  mifonnded  accusation  or  nn- 
}tist  prosecution,  whetha  It  emanates  fnnn 
"tbe  govmmmtt  or  la  prompted  by  partisan 
passion  or  private  enmity."  Bx  parte  Bain, 
121  U.  8.  1,  7  Sup.  Ot.  781.  And  a  grand  Jury 
under  tbe  law  as  It  now  exlste  is  defined  to 
be  a  Judicial  conrt  of  tnqidiy,  summoned  and 
Impanded  strictly  In  accordance  with  the  pro- 
Tidons  of  the  general  law  enacted  for  the  poc^ 
pose  by  tbe  legislature;  and  any  oth^  body 
of  men,  however  well  qualified  Individually, 
would  be  neither  a  de  fiicto  or  a  de  Jure  grand 
Jmy,  or  mtltled  to  perform  the  functtons  there- 
of. Tbe  following  dedslons  fully  sustain  this 
proposition,  and  place  It  beyond  controversy: 
Ex  parte  Bahi,  Bnpoi;  Flnley  v.  State.  61  AU^ 
201;  Weston  v.  State.  68  Ala.  155;  O'Brien  t. 
State  (Ala.)  8  South.  669;  t*eople  v.  Thurston, 
6  Cal.  6B;  People  T.  Coffman,  24  CaL  234; 
Levy  V.  Wilson,  69  Cal.  105, 10  Pac.  272;  Bru- 
ner  v.  Superiw  Court.  28  Pac.  341,  92  CaL 
239;  State  v.  Bowman  (Iowa)  34  N.  W.  767; 
-  State  T.  Cloueh.  49  Me.  S73;  State  v.  Symonds, 
36  Me.  128;  State  v.  Llghtbody,  38  Me.  200; 
State  T.  Elemmhig,  22  Am.  Kep.  562;  Clare  v. 
State,  30  Md.  176;  Avlrett  T.  State.  76  Md. 
510,  25  Atl.  676,  987;  Stokes  v.  State,  24  Miss. 
623;  State  v.  McNamara,  8  Nev.  75;  Brown  r. 
State,  9  Neb.  163. 2  N.  W.  878:  State  v.  Barker 
(N.  C.)  12  S.  SL  115;  Boyd  v.  State  (Ala.)  13 
South.  14;  Koe  v.  State  (Ala.)  2  South.  459; 
Brannean  v.  Pec^le,  3  Utah,  488;  Ooyle  v. 
State,  17  Ohio,  225;  State  v.  Easter,  30  Ohio 
St  542;  Portls  v.  State,  23  Miss.  578;  Box  t. 
State;  34  Miss.  614;  Baker  v.  State.  23  Miss. 
243;  Miller  v.  State.  83  Miss.  356;  Kobtheimer 
V.  State,  39  Miss.  548;  Thompson  v.  State,  9 
Ga.  210.   To  these  many  others  could  be  added. 

As  opposed  to  these  numerous  authorltlee. 
my  woi'tliy  afsoclates  rely  on  Pe(H>Ie  v.  Petrea, 
92  N.  Y.  128,  as  Id  some  degree  supporting  the 
untenable  position  taken  by  them  In  this  case. 
The  premises  on  which  tbe  cited  case  is  found- 
ed are  illogical,  and  hence  mislendlDg.  The 
general  law  of  New  York  required  separate 
lists  and  separate  boxes  for  the  grand  and 
petit  juries.  The  legislature  enacted  a  local 
law  for  the  city  of  Albany,  doing  away  with 
separate  lists  and  boxes,  and  authorizing  the 
selection  of  grand  Juries  from  the  petit-jury 
list.  The  court  held  this  law  to  be  uncon- 
stitutional, as  local  legislation,  but  held  that 
a  grand  Jury  selected  thereunder  was  a  con- 
stitutional grand  Jury,  because  "selected  un- 


der color  of  law  and  semblance  of  l^al  au- 
thority." Had  this  grand  Jury  been  selected 
unda  tbe  genosl  law  from  the  petlt-Jnry  Hat 
it  would  certainly  have  been  held  to  be  Illegal: 
but  tbe  fact  that  the  legtelature  had  authorized 
It  by  an  illegel  enactment  Is  deemed  suflldent 
to  render  It  legal,  although  furbldden  the 
general  law  then  In  force.  That  Is  to  say, 
two  wrongs  make  a  rit^t,  two  negatives  make 
a  positive,  two  noes  make  y«.  An  unconsti- 
tutional enactment  can  give  color  of  law  and 
semblance  of  legal  autborlty  to  Judicial  pro- 
cedure otherwise  illegal,  as  death  can  give 
color  to,  and  Is  the  semblance  of,  life.  The 
court  takes  spedal  pains  to  limit  Its  decision 
to  the  point  presented,  tor  the  reason  that  the 
prisoner's  ri^ts  were  not  In  any  manner  In- 
terfered with,  overlooking  the  fact  that  It  vras 
settling  law,  not  for  the  prlsono:  alone,  but 
tbr  an  the  dtlzais  of  the  state,  and  furnishing 
a  ivecedent  by  which  the  rights  of  tbe  citizens 
of  all  other  states  might  be  put  In  Jeopardy. 
Tb9  constitution  guarantiee  to  every  person 
chained  with  an  offense,  bowevor  guilty,  the 
absolute  right  to  be  indicted,  tried,  and  con- 
victed strictly  In  accordance  with  law;  and 
this  right  ought  not  to  be  gradually  construed 
and  adjudicated  away  by  a  play  on  the  vn»ds. 
"Ob  facto,"  "de  Jure,"  "color  of  legal  authority 
and  semblance  of  law."  If  constltutlmal 
guaranties  can  be  frittered  away  In  this  manp 
ner  by  the  courts,  the  public  will  soon  learn 
to  construe  an  angry  mob  to  be  a  sufficient 
de  facto  grand  and  petit  Jury,  and  a  rope  in 
the  bands  of  lawlessness  to  be  sufficient  "odor 
of  legal  authority  and  semblance  of  law."  be- 
cause, forsooth,  tbe  victim  is  guilty,  and  there- 
by outlawed.  It  Is  contrary  to  public  policy, 
and  highly  subverslre  at  governmental  Integ- 
rity, to  uphold  as  valid  and  legal  acts  done  vio- 
lative ot  individual  rights  In  obedience  to  an 
invalid  enactment  of  the  legislature,  contrary 
to  the  provision  of  a  valid  enactment  then  in 
full  force  and  vigor.  Sudi  Is  not  tbe  law  ot 
this  state,  but  all  acts  done  darogatwy  to  per- 
sonal rights  In  obedience  to  an  unoinstltutlon- 
al  enactment  are  utterly  null  and  void,  and 
the  only  saving  with  regard  thereto  is  that  no 
officer  shall  be  held  dvIUy  or  criminally  liable 
for  the  lawful  exercise  or  discharge  of  bis 
duty  under  an  act  of  the  legislature  after- 
wards adjudged  to  be  uncoo^tltutlonaL  Code, 
c.  147,  I  18.  'Hie  respondent  in  the  case 
under  consideration  admits  that  he  purpose- 
ly and  materially  departed  from  tbe  meth- 
od provided  by  tbe  lefcislature  for  tbe  selection 
of  grand  juries.  Justittcatlon  of  bis  course  is 
sought  under  his  common-law  powers.  These, 
as  heretofore  shown,  are  clearly  abrogated  by 
the  constltation  and  statute  enaiied  as  a  sub- 
stitute therefor.  But  to  be  more  explicit,  even 
to  needless  repetition,  section  10,  c.  157,  Code, 
wbich  authorizes  the  summoning  of  another 
grand  jury  when  one  has  been  duly  dischar- 
ged, In  case  an  unforeseen  exigency  therefor 
should  arise,  does  not  authorize  the  discbarge 
of  one  grand  jury  because  it  refuses  to  be  gov- 
erned by  tbe  Illegal  Instructions  t4  the^udge,, . 
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and  tbe  gmamonlnsr  of  another  who  will  quiet- 
It  (mbmlt  to  such  InatrnctloiM.  The  right  to 
discharge  tme  for  such  cause,  and  summon  an- 
other In  place  thereof,  necessarily  Includes  the 
right  to  discharge  and  summon  successive 
grand  Juries,  many  In  number,  until  one  be 
obtained  snbaerrlent  to  the  wishes  of  the 
Judge.  An  Indictment  thus  begotten  Is  a  1^1 
abortion,  which  should  perish  In  tbe  sin  of 
travalL  Such  waa  not  the  Intention  of  tbe 
legislature,  and  such  abuse  of  power  should 
not  be  tiolerated.    O'Brien     State,  supra. 

It  waa  Judicial  usurpation  or  abuse  of  power 
to  place  tbe  grand  jury  in  custody  of  the  8ber> 
Iff.  The  grand  jury  Is  designed  to  be  an  In- 
dependent court  of  inquiry,  selected  from 
among  the  best  citizens  of  the  county;  and 
while  nominally  under  charge  of  the  court,  as 
a  constitutional  adjunct  thereof,  the  Jurors 
are  entitled  to  the  same  freedom  of  person, 
and  to  be  regarded  as  of  equal  Integrity  and 
as  free  from  bias  and  undue  Influence,  as  the 
Judge  hlmsdf.  And  they  would  have  the 
aame  rlc^t  to  suspect  aad  charge  undue  In- 
floeoce  against  him  as  be  against  tbem.  Six- 
teen men  are  no  more  liable  to  disregard  their 
solemn  oaths,  through  imjndlc^  bias,  partial- 
ity, or  undue  Influence,  than  one.  Theiy  are 
as  alxteen  to  me.  The  standard  which  we 
should  measure  other  men  of  equal  standing 
aad  credibility  Is  onr  own  Int^rttr.  Our 
minds  should  furnish  the  true  gauge  of  hon- 
esty. A  petit  Jury  is  usually  detained  in  cus- 
tody ftv  the  iffotection  of  Vao  prisoner,  and  he 
alone  can  complain  of  Ita  separation.  This 
grand  Jury  Is  claimed  to  hare  been  kept  In 
custody  to  protect  it  from  the  prisoner  or  hUi 
counsel,  offlcm  of  the  court  If  such  was  the 
only  purpose,  the  error  might  be  overlooked  as 
harmlesa^  thoo^  the  eKuse  la  not  a  legal  Jus- 
tlflcatlon.  If,  OS  the  oUier  band.  It  was  a 
show  of  aufibwlty,  for  the  pttrpoaes  of  coer- 
cion and  Intimidation  under  IUe|^  Instructtow 
and  illegally  limited  evldraice,  to  obtain  the 
cbaractw  ot  Indletment  sought,  any  aeticn  re- 
sulting therefrom  would  undoubtedly  be  Illegal 
and  void.  Sudi  ezceaslve  power,  tbooi^  hon- 
est in  purpose,  riiould  be  denied  because  in 
unscmpnlous  hands  it  might  be  used  to  for^ 
mux  dlahcmest  ends.  To  ke^  the  fountain  ot 
Justice  pure  and  above  reproatib,  the  very  ap- 
pearance of  evil  should  be  avoided.  ^Hiis 
court  m^ht  as  well  be  placed  In  custody  of  a 
aheriff,  as  a  grand  Jury;  for,  wltUn  their  re- 
spective spheres,  they  are  equally  Independent 
and  co-ordinate  members  of  the  same  Judicial 
system.  When  the  noble  independ«icy  of  the 
grand  Jury  la  destroyed  the  efficiency  of  our 
Judicial  system  goes  -vrith  It,  and  "a  govern- 
ment of  the  people,  by  tbe  people,  for  the  peo- 
ple," is  placed  to  Jeopardy  and  doabt  Our 
government  rests,  to  theory  and  practice,  whol- 
ly on  the  American  totegrity  of  Its  dtlaena; 
and  if  the  noblest  of  these  cannot  be  trusted 
to  fldtiifully  discharge  tbe  duties  of  grand  Jo- 
nm  witiuHit  bdng  restratoed,  to  Imitation  of 
•tar-dUuttber  methods,  of  their  freedom,  as 
mpldous  culprits*  Qm  f  onndaUoos  oa  wlildk 


our  tree  Institutions  rest  are  but  the  shifting 
sands  of  the  seashore  and  our  edstenoe  as  a 
nation  depoids  entirely  on  tlie  uncertain  props 
furnished  1^  a  Judiciary  chosen  from  the  aame 
class  of  d^redated  dtlsenshlp,— a  Utile  nuce 
learned  to  tbe  totricades  of  tbe  law,  but  none 
the  more  proof  against  corruption.  In  com- 
mendation of  the  grand-Jury  system  a  great 
Jurist  once  said:  tbdr  todependent  action 
the  persecuted  have  found  th^  most  fearless 
protectors,  and  to  the  records  of  their  doings 
are  to  be  discovered  the  noblest  stands  »g»in»t 
tbe  (vpresslon  of  power,  the  virulence  at  nui- 
Ice,  and  tbe  totemperanoe  of  pmjudlce.**  3 
Olark  <Pa.)  196.  To  disparage  or  destroy  the 
Independency  Is  a  crime  agatoat  Ccee  goveni- 
ment.  But  the  most  faring  Innovation  and 
usurpation  of  power  was  tiie  assumed  antbor- 
Ity  to  ocamtoe  tiie  rftgiila.riy  summoned  and 
duly  qualified  (according  to  legislative  require- 
ment) grand  Jurors  on  thdr  voir  dlr^  and  to 
reject  some  and  accept  others  according  to  tbe 
mere  whhn  and  caprice  of  tbe  Judge,  and  ttiea 
causa  file  vacandes  purposely  created  to  be 
flDed  by  posmiB  Bummmed,  bj  iKlvate  dlree- 
ticm  ot  the  Judge,  by  a  private  person,  otber 
than  the  sheriff  or  bis  duly-qusllfled  d^jinties; 
thus  setting  at'  naught  Hie  law  and  the  oonstl- 
tntlon,  and  clothing  himself  with  absolute  pow- 
er to  determine  arbitrarily  of  what  persons 
the  grand  Jury  should  consist  Gen.  Washing- 
ton (a  man  whose  patriotism  Is  not  now  open 
to  question),  to  Us  Fsrawdl  Address,  com- 
menting <m  party  qilrit,  used  this  memoratde 
Isngusge:  "TSOa  spirit,  unAntunately,  Is  b- 
sqiaratde  trtxa  our  nature,  hattog  Ito  root  to 
tiie  strongest  passkms  of  the  tauman  mtoO.  It 
exists,  under  different  shapes,  to  an  govern- 
ments, more  or  less  stlffled,  controlled,  or  re- 
pressed; bat  to  Qiose  of  tbe  pcqmlar  form  It  Is 
seen  to  Ito  greatest  xanknesi^  and  Is  truly  theta 
worst  enemy."  1  Mea.  Pres.  218.  Partisan 
prejudice  and  passion  ttius  recopitaed  parade 
our  whole  political  system,  from  the  high^ 
court  to  tbe  bumUest  dtlsen  to  tbe  land.  It 
Is  stronger  and  more  pronounced  to  some  per- 
sons than  In  others.  There  may  be  those  who 
are  oitlrdy  free  from  It,  but  such  Is  not  die 
rule.  On  tbe  other  hand,  there  are  tlioee  of 
such  ardent  and  sealous  dlspodtkms  as  to  be 
unable  to  npnm  their  fedtogs  or  hrook.  op- 
position, so  that  tbey  are  wholly  Incapacitated 
from  dotog  JustkK  to  those  ^tbo  do  not  affil- 
iate with  tbem  politically.  Gkitbed  with  the 
power,  they  would  make  a  bolocanst  of  Uidr 
foes,  while  they  are  ready  to  canotdse  their 
friends,  In  whom  they  can  see  no  gnOe.  Ttila 
Is  to  be  deplored,  and  Is  a  Mot  upon  tbe  fair 
name,  and  a  hindrance  to  onr  country's  prog* 
resB.  But  it  Is  a  fact  that  can  nelOier  be 
parried,  denied,  nor  li^Mxed.  Not  a  tliewy,  hot 
a  condition  of  degraoate  htunan  nature,  whldi 
must  be  met  and  repressed  by  gentle,  firm,  and 
Judldoua  measures,  to  insure  the  popetnlty  irf 
self-govemmait  It  would  be  destracUve  of  toe 
peace  of  tlie  land,  and  productive  of  conttonal 
strife,  recrimination,  and  bitterness,  If  Judge  or 
Juror  was  subject  to  direct  el|^^^]g^^^  ot 
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partisan  prejudice  or  Uu.  Hence  sncb  a  chal- 
lenge It  oontraiy  to  public  policy.  Bat  the  rc8> 
enrattons  and  llmltatloiu  of  the  omstltQtion 
wvre  conceived  by  wise  stateemen,  and  In- 
tended to  remedy  this  great  and  dangeronB 
evil,  and  reetrict  It  within  minimum  and  rea- 
sonable bonndfl.  NMie  of  Oiese  are  more  po- 
tent for  good  In  fortberlng  ttie  design  of  ttaehr 
conception  than  the  requirement  that  the  leg- 
islature shall  not  enact  special,  but  ahaD  enact 
geoeral,  laws  regarding  all  subjects  of  legis- 
lation, where  the  same  can  be  made  applicable. 
General  laws  secure  equal  rights  to,  and  Im- 
pose equal  burdens  on,  all  dtlsseos  alike.  And 
the  protection  of  the  dtlnn  agabut  partisan 
pasBtou  and  prlrate  ounl^  nnder  color  of  the 
discharge  ot  cffidal  doty  waa  the  real  great 
object  had  In  t1«w  when  It  was  made  the 
duty  of  tiie  lei^AIatnre  to  prorlde  1^  general 
law  fin:  the  aommonlng  and  impandlng  of 
grand  juries.  To  allow  special  Icgtelatlon  in 
radi  casBB  would  operate  harshly,  nneqoally, 
and  unjustly;  and  If  the  courts  are  permitted 
to  disregard  soch  genrnd  leglilatlon,  and  ar- 
bttzarUy  adc^t  methods  of  summoning  and 
impending  grand  Jurtes,  constltntional  Umlta- 
tlona  and  securltlee  would  be  rendered  ot  no 
effect  The  courts  would  enjoy  the  prlTllege 
of  legUdatlon  denied  to  the  tegteOatare,  and 
could  thmby  lepeal,  alter,  or  amoid  general 
legislation  so  as  to  make  It  spedal*  and  pro- 
duce tlie  Texy  inequality  of  rights  and  burdens 
the  constitatlon  seeks  to  obviate,  nie  mere 
&ct  of  Immediate  execution  as  against  one 
petaoa  would  not  change  It  Cram  a  leglalatlTe 
to  a  Judicial  act  Place  such  power  in  the 
bands  of  an  unscrupulous  or  vindictive  parti- 
san jndg^  with  a  prls<mer  of  opposite  politics 
In  custody,  and  how  promptly  will  sodi  judge, 
qnder  llie  Influence  of  private  spleen  or  party 
pressure,  make  up  a  grand  jury  selected  from 
his  part^an  constituents,  and  thus  produce  a 
parttean.  biased,  and  pliable  body  of  men. 
ready  to  respond  to  the  illegal  Instmctions  ot 
the  judge,  in  mere  reflection  of  1^  win,  and 
persecute  a  person  for  his  poUtlca,  rather  than 
pimlsh  him  for  crime.  Because  such  power  is 
dangerous  In  the  hands  of  the  unscrupulous  or 
malldous.  It  Is  denied  to  all.  The  rain,  to  pro- 
duce equality,  must  taH  m  just  and  unjust, 
partisan  end  nonpartisan,  alike.  To  obviate 
the  difficulty  of  partisanship,  the  l^slatnre 
has  provided  for  the  ejection  of  jurors,  as 
near  as  may  be,  by  lot,  limited  to  a  given 
number  of  the  better  class  of  citizens  subject 
to  jury  service;  not  authorising  the  sheriff 
to  supply  any  other  than  adventitious  vacan* 
ciee.  To  the  judge  no  power  Is  given  In  the 
selection  of  grand  jurors,  but  he  Is  removed 
from  partisan  bias  and  temptation.  The  law, 
property  enforced,  of  its  own  vigor  makes  the 
selection  without  his  assistance.  His  duty  Is 
to  see  that  the  law  Is  enforced.  This  Is  the 
method  approved  by  experience  and  reason  as 
the  most  fair  and  just  to  every  person  likely 
to  be  charged  with  crime.  And,  while  not 
wholly  free  from  objection,  a  better  Is  yet  to 
be  devised  by  the  increasing  wisdom  <a  the 


fnture.  Grand  jums  selected  In  this  manner 
are  not  subject  to  challenge  for  any  cause,— 
not  even  tor  partisan  bias  or  prejudice,  be  it 
ever  so  pronounced  or  Utter.  8  Bob.  Prac 
pp.  88,  89.  02;  Matth.  Or.  Iaw,  Ul,  note; 
State  V.  Hamlin,  47  Cknn.  95;  Peo^  v.'North- 
ey,  77  OaL  61S,  19  Pac.  886.  and  20  Pac.  129; 
Oom.  T.  Woodward  (Mass.)  32  N.  B.  989;  1 
Kelly's  Ber.  St  W.  Ta.  488. 

The  gnarantled  rl^t  ot  the  aecnsed  la 
nothing  more  than  to  have  the  gnnd  jury 
selected  In  accordance  with  the  law  as  writ- 
ten, and  this  be  may  demand  as  the  palla- 
dium of  hts  liberties  and  hla  dtj  <ot  rtfoge. 
It  may  be  possible  that  under  this  system 
the  guilty  may  sometimes  escape  merited 
punishment  Far  tiietter  tiiat  ttiis  should  be 
the  case  than  that  judicial  despotism  should 
be  enthroned  as  a  pennanent  part  of  our 
jnrteinndenea.  The  favwlte  and  probaUy 
consclmtions  argument  in  Justification  of 
the  infamous  Judges  at  history  wsa  Oiat  the 
king's  enanlea  could  not  be  punished  by  the 
ordinary  methods  of  judicial  procedure,  and 
therefore  extraordinary  and  extrajudicial 
means  must  be  Invented,  as  a  denier  reesort, 
to  preserve  and  vindicate  the  majesty  of  the 
law.  It  Is  hue  urged,  with  a  show  ot  tfn- 
cerity  and  consclrattons  dlscba^  ot  duty, 
that  because  two  grand  juries,  composed  of 
82  uprl^t  dtlsens,  duly  qualified  and  chosen 
In  the  manner  provided  by  gen»al  legisla- 
tive foiactment,  rinsed  to  Indict,  the  Judge 
was  Justified  in  adt^ttog  extral^ilslatlTe 
means  to  obtiUn  an  impartial  grand  Jury  that 
would  Indict  the  priscmer.  ^OnQiartlaUty"  Is 
made  synonyiDoas  wltii  'indictment'*  To 
be  Impartial,  the  grand  Jury  must  agree  with 
the  impartial  <vlnl(m  of  tbe  Judge  Hut  the 
prisoner  ahould  be  Indicted  tor  nnirdw  It  a 
homicide,  not  denied,  was  shown  In  ertdenee. 
In  other  words,  It  must  reflect  tbe  will  of 
the  Judge,  or  be  discharged  with  a  public 
and  extrajndldal  rebuke.  If  this  Is  not  the 
ezerdse  ot  despotic  judicial  poww,  such  a 
Hdng  Is  Impossible,  and  Magna  (3uuta  Is  the 
monumental  mistake  of  tiie  agea.  But  It  is 
said  In  mitigation  tiiereof  and  In  apology 
therefbr  that  tUs  was  only  a  grand  jui7f  and 
the  prisoner  Is  entitled  to  his  trial  by  petit 
Jury.  If  the  same  extral^lslative  methods 
to  dinegard  of  general  enactment  are  to  be 
resorted  to  In  the  summoning,  impaneling, 
and  charging  a  petit  Jury,  the  same  rank  In- 
justice may  be  expected  to  follow  as  the  cer- 
taln  result  The  ancient  legal  and  religious 
maxim  is  equally  applicable  to  the  Judiciary 
as  to  witnesses:  "He  that  is  unjust  in  Uttle 
will  be  unjust  in  much."  **FalBe  to  one 
.  thing,  false  In  all." 

My  conclusion,  therefore,  Is  that  the  <drcult 
Judge,  In  summoning,  impaneling,  chaining, 
and  controlling  the  third  and  last  so-called 
"grand  Jury,"  exceeded  his  legitimate  powers 
and  Jurisdiction,  in  violation  of  the  express 
limitations  of  the  constitution  and  the  guar- 
antied rights  of  the  prisoner,  and  that,  the 
Indictment  obtained  by^^fltt^lUegtf  WIM^' 
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Is  Totd,  and  that  the  trial  thereof  should  be 
prohibited.  The  guilt  of  the  accused  is  not 
now  in  questiou.  The  guilty,  until  convict- 
ed, are  entitled  to  the  same  tights  and  se- 
curities as  the  innocent.  The  respondent 
claims  to  set  out  the  evidence  as  detailed  be- 
fore the  sereral  grand  Juries.  If  true,  It 
makes  a  clear  case  for  Indictment,  and  It  is 
inconceivable  that  a  legal  grand  Jury  should 
refuse  to  Indict.  But  the  statement  of  the 
evidence  Is  controverted  by  affidavit,  and  by 
two  legally  selected  grand  Juries  refusing  to 
indict,— the  last  in  disregard  of  positive  and 
lll^al  instructions  of  the  Judge,— and  hy  the 
alleged  necessity  of  illegally  obtaining  and 
controlling  an  alleged  Impartial  grand  Jury 
before  an  indictment  could  be  obtained. 
This  is  undoubtedly  sufficient  to  raise  the 
presumption  that  the  possibility  of  convict- 
ing the  prisoner  on  a  charge  of  miirder,  If  a 
fair  trial  In  accordance  with  law  be  afforded 
him,  is  but  slight  And  it  being  inhuman, 
contrary  to  the  bill  of  rights,  and  wholly  un- 
neceiBary,  even  in  response  to  popular  and 
partisan  clamor,  to  punish  before  trial  and 
conviction,  the  accused  should  be  admitted  to 
ball,  if  thereby  his  appearance  to  answer  any 
legal  indictment  that  may  be  preferred 
against  him  may  be  secured.  Nor  are  these 
conclusions  in  any  manner  harsh  to  the  pros- 
ecution. For,  if  the  prisoner's  guilt  la  aa 
claimed  by  the  respondent,  a  grand  Jury 
summoned  and  impaneled  according  to  legal 
methods  will  not  hesitate  to  Indict  him;  and 
it  is  to  the  glory  and  honor  of  the  state  that 
its  Just  and  Impartial  laws  as  written  In  lt» 
statute  books  should  be  upheld  and  vindi- 
cated for  the  welfare  and  peace  of  all  its 
citizens,  rather  than  that  the  despotic  usur- 
pation and  abuse  of  legitimate  power  on  the 
part  of  its  Judiciary  should  be  excused  or 
palliated,  much  less  extolled,  Justiiled,  and 
defended  for  future  precedent.  That  state 
la  al(me  worthy  of  the  name  that  can  throw 
around  the  property,  liberty^  and  life  of  its 
meanest  citizen  the  protecting  segis  of  Just, 
fair,  and  equal  laws,  administered  according 
to  the  plain  letter  thereof,  without  fear,  fa- 
vor, or  affection,  by  a  pure,  impartial,  and 
incorruptible  Judiciary,  unmoved  by  party 
passion,  clamor,  or  enmity.  The  writ  should 
be  awarded  as  a  matter  ot  tigtat, 

ENGLISH,  J.,  concurs. 

After  an  order  had  been  entered  refusing  a 
writ  of  prohibition  In  the  foregoing  case,  the 
counsel  for  petitioner  moved  for  a  rehearing, 
which  motion  was  overruled  by  a  divided 
court;  and  Judge  DE^T  filed  the  following, 
note: 

I  am  in  favor  of  reargument  of  this  case, 
and  believe  it  should  be  granted.  This  being 
a  matter  of  original  jurisdiction,  the  result 
of  a  divided  court  Is  simply  null.  It  deter- 
mines nothing,  but  leaves  the  controversy  as 
though  there  had  been  none.  This  court 
owes  It  as  a  duty  to  the  public  to  reach  an 


agreement  and  dedde  the  case,  if  possiUe. 
Both  divisions  may  be  wrong,  but  both  can- 
not be  right  Whichever  may  be  wrong 
may  be  placed  right  oo  a  reargument.  Not 
only  this,  but  the  rule- should  be,  in  case  of 
a  divided  conrtr  that  a  reargument  ought  to 
be  had,  as  a  matter  of  Judicial  respect  and 
concession,  at  the  instance  of  a  single  Judge, 
without  regard  to  his  position;  for,  if  he  l3 
open  to  conviction  on  reargument  the  court 
may  arrive  at  an  agreement  and  decision, 
and  thus  discharge  its  official  trust  In  a  bene- 
ficial mann^  to  the  public.  Yet  I  recognize 
that  such  rule  cannot  be  established  except 
by  concurrence  of  a  majority  of  the  court, 
as  affirmative  action  la  required.  Two  mem- 
bers thereof,  while  they  prevent  power- 
less to  produce,  results,  when  negatively  op- 
posed by  the  others.  No  case  should  be 
undecided  when  there  Is  a  possiblU^  of 
agreement  I  unhesitatingly  say  that  while 
I  have  a  positive  oi^nion,  I  do  not  ch«^  it 
as  Infallible,  but  I  am  open  to  conviction, 
ready  to  be  convinced  of  error,  and  eamestly 
desirous  that  the  law  of  tills  case  should  be 
properly,  finally,  and  rightly  determined  and 
settled.  Here  at  Charlestown  I- have  been 
unable  to  find  the  authorities  necessary  to  a 
thorough  and  exhaustive  examination  of  the 
questions  Involved,  and  for  this  reason  my 
conclusions  are  onbryotla 


(«  w.  Ym.  €jn 
Bx  parte  BA^THAM. 

(Supreme  Court  of  Appeals  of  West  Vlritaii. 

S^t  14,  1897.) 

HomoiDS— Bail— Wbo  hi.t  Obavt — HiFiAS 

COBPDB. 

1.  Can  the  supreme  court  of  appeals  admit  to 

ball  upon  habeas  cori)us? 

2.  As  to  bail  in  a  murda  eu», 

(Syllabus  by  the  Court) 

Habeas  corpus  by  one  Elastham.  Prisoner 
remanded  by  op^tion  of  law,  because  of  a 
divide  court 

C.  W.  Dailey,  F.  M.  Reyn61ds,  Marshall  Mc- 
Cormick,  C.  O.  Strieby,  J.  T.  McGraw,  W.  B. 
Maxwell.  H.  O.  M<^ett,  and  F.  G.  Beynolds, 
for  petitioner.  A.  O.  Dayton,  J.  J.  Davis. 
John  A.  Howard,  Wm.  O.  Clayton,  A.  U.  Cun- 
ningham, A.  B.  Parsons,  and  Wm.  G.  Conley, 
for  respondent 

BRANNON,  J.  Eastham,  b^ng  confined  in 
the  Jail  of  Tucker  county  und^  a  mittimus 
from  a  Justice  and  an  Indictment  for  mur- 
der, obtained  from  a  Judge  of  this  court  a 
writ  of  habeas  corpus  seeking  discharge,  or.  If 
that  be  not  granted,  then  that  he  be  granted 
ball.  As  to  his  application  for  release  on 
grounds  alleged  to  work  the  nullity  of  the  in- 
dictment I  cannot  favor  it  for  reasons  given 
in  my  opinion  In  the  case  of  prohibition,  this 
term,  of  Eastham  v.  Holt  27  S.  E.  8S3.  And. 
If  the  indictment^^^^^^J<^y^J^|^would 
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not  dlsduug^  for  Qiere  Is  the  commitment  hj 
the  Ja&tlce,  wamtntliig  his  detention. 

I  cannot  agree  with  Judges  ENGLISH  and 
DENT  In  bailing  the  accused.  Can  this  eonrt 
grant  ball?  The  Code  (chapter  156,  S  6)  grants 
that  power  only  to  Justices  and  drcolt  courts 
and  their  Judges.  After  giving  Justices  lim- 
ited ball  power.  It  grants  wide  power  to  cir- 
cuit coorts,  but  none  to  this  court.  Did  the 
legislature  intend  to  limit 'the  power  to  those 
courts?  If  we  have  power,  it  Is  not  by  stat- 
ute, but  springs  from  our  Jurladlctloa  In  habeas 
corpus,  as  an  incident  to  Its  exercise.  The 
law  generally  seems  to  be  that  on  habeas  cor- 
pus the  court  may  grant  ball.  9  Am.  &  Eng. 
Bnc.  Law,  2M;  Williamson's  Case,  67  Am. 
Dec.  374.  But  under  our  statute  It  was  made 
a  qusere  whether  this  court  could  bail  on 
habeas  corpus,  In  Qnarrler's  Case,  5  W.  Va. 
48.  To  me  that  queere  Is  serious,  on  reading 
the  statute,  wblch  seems  to  hitend  to  limit  the 
bail  power  to  circuit  eonrts  In  the  first  In- 
stance; the  way  for  redress.  If  any.  In  the  Im- 
proper exercise  of  the  power,  perhaps,  being 
on  writ  of  error.  In  this  case  ball  was  re- 
fused by  the  circuit  court.  Can  we  use  habeas 
corpus  as  an  appellate  proceeding,  and  reveise 
the  circuit  court?  It  Is  not  an  appellate  pro- 
ceeding. We  cannot  review  the  circuit  court's 
action  In  the  case,  either  in  Its  procedure  as  to 
the  grand  Jury  or  as  to  balL  Ex  parte  MoonQr, 
28  W.  Va.  36;  Ex  parte  Evans,  42  W.  Va. 
242,  21 S.  E.  888. '  Can  we  use  this  writ,  how- 
ever, regardless  of  the"  circuit  court's  action  on 
bail,  as  an  original  process  to  procure  ball? 
If  so,  It  opens  this  court  to  applications  for  ball 
in  every  and  any  case  where  the  circuit  court 
has  refused  bail.  I  see  that  section  6,  c.  Ill, 
Code,  says  that  In  habeas  corpus  the  court  shall 
dischai'ge,  remand,  or  ball,  thus  Inclining  me  to 
the  conclusion  that  this  court  can  ball.  The 
other  Judges  think  so.  I  will  not  say  finally, 
because  I  do  not  think  a  case  for  ball  is  made. 
Now,  the  general  rule  Is  that  a  capital  case  Is 
not  bailable,  except  under  strong  showing  of 
no  probable  cause  to  cbarge  the  accused.  As 
9  Am.  &  Eng.  Enc.  Law,  204,  says.  It  rests 
"in  the  sound  Judicial  discretion  of  the  court, 
who  will  not  grant  It  except  under  extraordina- 
ry circumstances."  And  7  Blsh.  Or.  Proc  S 
256,  BsCys:  "In  the  exercise  of  the  judicial  dis- 
cretion, It  is  the  common  rule  to  refuse  bail 
In  a  capital  case;  and  If  the  guilt  is  plain, 
as,  for  example,  where  the  prisoner  acknowt- 
edges  It,  the  rule  is  nearly  or  quite  universal." 
Bishop  means,  by  the  prisoner's  ackuowled^g 
It,  acknowledging  the  homicide.  The  accused 
in  this  case  acknowledges  the  Idlllng.  I  un- 
d«-stand  the  almost  unlTersal  practice  Is  to  re- 
fuse ball  In  West  Virginia  In  murder  cases. 
This  party  rests  under  an  indictment  charging 
murder,  which  furnishes  strong  presumption 
of  guilt,  on  a  motion  for  ball.  People  v.  Tin- 
der, 81  Am,  Dec.  77,  and  note;  Ex  parte  Gtoans 
(Mo.  Sup.)  12  S.  W.  635.  And.  even  If  that 
Indictment  were  void,  we  would  consider  It  on 
a  motion  for  ball.  In  view  of  that  Indictment, 
and  the  erldence  taken  before  the  grand  jury, 
27  S.B.-67 


and  as  murder  cases  are  not  generally  bailable, 
I  cannot  grant  bail,  and  would  remand  the 
accused. 

HcWHOBTBB,      concors  herdn. 


m  Va.  Ul> 

NEWBERRY  LAND  CO.  v.  NEWBERET. 
(Supreme  Court  of  Appeals  of  Virginia.  Sept. 
16,  18»7.) 
ASSUUPSIT— Fautibs. 

1.  AssompHit  is  the  proper  remedy  for  recovery 
of  money  paid  under  an  agreement  for  a  consid- 
eration which  has  wholly  failed. 

2.  Where  pasons  contract  for  purchase  of  an 
Inteiest  in  land,  and  make  payment  thereon,  a 
corporation  whidi  buys  thdr  interest  In  the  land 
cannot  soe  their  vendor  to  recover  the  money 
they  paid  him,  though  the  consideration  for  wfaidi 
It  was  paid  failed,  they  not  having  bousht  the 
land  for  the  benefit  of  the  corporation,  but  for 
themselves,  and  not  having  aau^ned  to  It  tiielr 
contract  or  right  of  action  against  thdr  vendor, 
but  sold  the  land  to  It  for  three  times  the  price 
they  contracted  to  pay  for  It;  and  it  is  immate- 
rial that  they  bad  an  understanding  among  them- 
selves at  the  time  they  paid  the  money  that,  when 
the  corporation  (whidi  was  then  merely  contem- 
plated) should  be  organized,  they  would  accept 
its  stock  for  the  money  so  paid,  no  stock  having 
been  issued  to  them  in  adoption  and  ratificatioo 
of  such  understanding,  nor  any  agreement  on  the 
part  of  the  corporation  to  do  so  shown. 

Appeal  from  circuit  court,  Bland  conn^. 

Assumpsit  by  the  Newberry  limd  Company 
against  Harman  Newberry.  Judgment  tat  de- 
fendant.   Plaintiff  appeals.  Affirmed. 

Henry  &  Graham  and  Jas.  P.  Harrison,  for 
appellant  J.  £L  Fulton  and  D.  B.  Johnston, 
for  appellee^ 

BIBLT,  J.  Hie  right  of  action  in  this  case 
Is  not  founded  upon  the  sealed  agreement  of 
April  2,  1890,  between  the  defendant  In  error 
and  John  F.  Rison  and  bis  associates,  but  is 
for  money  paid  under  the  agreement,  for  a 
consideration  that  is  alleged  to  have  wholly 
failed.  There  can  be  no  doubt  but  that  the 
action  of  assumpsit  Is  the  proper  remedy  for 
Its  recoTery.  Garber's  Adm'r  v.  Armentrout, 
32  Grat  286,  and  Buena  Vista  Co.  T.  Me- 
Clandllsh,  92  Va.  297,  23  S.  E.  781. 

The  real  question  in  the  case  la  whether  or 
not  the  plaintiff  In  error  has  Shown  a  eight 
to  maintain  the  action. 

This  court  having  refused  to  compel  Rlson 
and  his  associates  speciflcally  to  perform  the 
said  agreement,  and  having  also  refused  to 
rescind  it.  leaving  the  parties  to  their  rights 
at  law  (Rison  v.  Newberry,  80  Va.  613.  18 
S.  E.  fll^.  this  suit  was  brought,  not  by 
them,  but  by  the  Newberry  Land  Company, 
to  recover  back  from  their  vendor  the  money 
whlcb  they  had  paid  to  him. 

The  purchase  of  the  land  from  Harman 
Newberry  was  made  by  Rison  and  tils  aaso 
elates  In  their  own  right,  and  not  in  the 
right  of  the  plaintiff  or  for  Its  use  or  beaeflt 
It  was  not  then  formed  or  chartered,  and 
liad  no  existence. 

a  appear,  that  Bi«H^gM  bSMLfO^^gfe 
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bonght  a  areft-fimrUifl  Intonrt  In  Oa  land, 
wbich  th^  expected  to  mU  at  a  large  profit 
to  a  company  to  be  thneafter  created  tor 
tbe  purpoBe  of  dertifvlng  it,  and  tbat  thdr 
vendor  agreed  to  edi  to  sncb  companr,  iq^ 
the  aame  terms  that  they  shoold,  the  one- 
fourth  Interest  remaining  in  him,  Irat  th^ 
never  made  or  contemplated  an  audgnment 
or  transfer  of  their  contract  of  pnrchaae  to 
SDCb  conqmny,  nor  a  sale  to  It  of  thdr  In^ 
terest  In  the  land  at  the  price  at  which  tiier 
bought  It 

It  does  not  appear  fnnu  the  mlnntes  of  tbe 
NewboiT  LuKl  Company,  or  in  any  other 
vay,  that  It  em  contracted  to  buy  tbe  In- 
terest of  John  F.  Blaon  and  otoers  In  tbe 
land;  but  ocmcedln^  as  Is  dalmed  for  it, 
that  it  did  buy  their  Interest,  It  Is  not  pre- 
tended tbat  he  and  his  aasoclates  assigned 
or  transferred  to  the  company  their  contract 
for  the  purchase  of  tlie  thres-fourtbs  interest 
in  the  land,  nor  tbat  they  let  the  company 
take  tbelr  interest  at  the  price  which  they 
agrmd  to  paj  tat  It  Th^  bou^t  tiie  three- 
finvths  intenst  topon  the  basis  of  170,000  for 
tbe  whole  land,  bat,  according  to  their  claim, 
pnt  it  into  tlie  company  upon  the  basis  of 
1210,000,  Just  three  times  its  cost,  which  Uet 
is  In  Itself  oondnslTe  that  they  bought  tbe 
land  in  tbelr  own  right,  and  solAly  for  tbdr 
own  beneOt  and  pnrflt,  and  not  tor  the  plain- 
tiff, and  also  that  they  did  not  assign  or 
transfer  to  It  their  contract  for  Its  purchase. 
The  purchase  was  wholly  made  for  tiieiD- 
setres.  and  not  at  all  for  the  Newberry  Land 
Company. 

Nor  was  the  money  tbat  Is  sued  for  i»aid  by 
the  company  or  for  It,  but  was  wholly  paid  by 
Rlson  and  his  aasodates,  and  by  one  other 
person.  In  discharge  of  their  obligation  under 
tbe  agreement  of  April  2,  1800.  before  the 
Newberry  Titnd  Company  was  chartered  or 
had  any  existence.  Tbe  company  was  not  In 
any  manner  or  reepect,  directly  or  Indirectly, 
a  party  to  the  contract  with  Newberry  tot  the 
purchase  of  the  three-fourths  Interest  In  the 
land.  It  acquired  no  right  and  Incurred  no 
liability  under  the  agreement  between  Blsim 
and  Mb  associates  and  Newberry,  by  assign- 
ment, transfer,  adoption,  or  otherwise.  It  did 
not  (Klginally  owe,  nor  subeequently  become 
liable  In  any  way  for,  the  money  paid  to  New- 
berry; and  RiBon  and  the  other  persons  who 
paid  the  money  have  not  assigned  or  trans- 
ferred to  the  company  th^  right,  if  any  Ih^ 
bare,  to  recover  it  back. 

Nor  is  anything  shown  In  the  record  by 
which  the  company  became  entitled  to  such 
right  by  operation  of  law.  Tbe  utmost  that  Is 
shown  In  support  of  Its  claim  to  recover  back 
the  money  Is  that  Rlson  and  his  associates 
had  an  understanding  among  themselves,  at 
the  time  they  paid  the  money,  that,  when  the 
contemplated  company  should  be  chartered 
and  organized,  they  would  accept  Its  stock  for 
the  money  so  paid.  No  stock,  however,  was 
ever  Issued  to  them  in  adoption  and  ratifica- 
tion of  such  unilateral  understanding,  nor  any 


agreement  oa  the  part  of  the  company  to  do 
so  shown.  A  mere  understanding  of  this  son 
among  Rlacm  and  his  sssodates  could  not  con- 
fer npon  the  company  the  right  to  recover 
bade  moncv  which  nerer  bdooged  to  It,  that 
was  not  paid  by  it  or  tor  it,  and  whidh  It 
never  owed  nor  became  liable  for. 

Bren  If  it  liad  in  fact  paid  the  money,  which 
Is  not  the  case,  nor  dalmed  to  be  so.  tbe 
payment  would  have  been  for  and  on  ac- 
count of  tbe  liability  of  Bison  and  bis  asso- 
dates,  and  not  In  discbarge  of  any  liability 
resting  upcm  It;  and  sndi  payment  would  not 
hare  j^ven  to  it  any  right  to  tha  pn^erty 
through  the  contract  of  April  S;  1880;  or  to 
tbe  taoner  puld  In  discbarge  of  any  flUIgaUm 
under  It  upon  the  failure  of  the  omridentlon 
for  such  payment.  All  right  In  such  esse  to 
recover  back  the  money  so  paid  In  tbe  emit 
ct  a  toflure  of  flie  otmiAderatkm,  as  wtfl  as 
an  right  to  tbe  ptupei'lj'  If  flie  contract  was 
perftwmed  by  the  vendor,  would  hSTe  !«• 
malned  In  his  vendees,  and  not  passed  to  or 
become  vested  In  the  craqiany.  If  It  acqnlred 
any  right  to  the  pnqyerty.  It  was  whoQy  un- 
der a  new  and  independent  contract,  subse- 
quently made,  not  with  Newberry,  but  with 
lUson  and  bis  associates,  and  upon  altogether 
different  terms.  If  it  tailed  to  get  the  land, 
because  at  the  refusal  of  Newberry  to  p»^ 
form  his  part  of  the  contract  with  Rlson  and 
his  associates,  or  of  his  Inability  to  make  to 
them  a  good  title  to  the  land,  that  would  not 
entitle  the  company  to  the  money  paid  by 
Rlson  and  others  to  Newberry,  under  tlielr 
contract  with  hhn.  ThRt  would  be  a  matter 
wholly  between  It  and  them.  Ito  reotnnse 
would  be  upon  tbem,  and  not  upon  New- 
berry. No  privity  of  contract  whatever  ex- 
ists between  It  and  Newberry  relative  to  the 
land  at  In  respect  to  the  money  paid  on  ac- 
count of  Its'  purchase  by  Rlson  and  his  as- 
sociates. 

It  seems  very  plain  to  us  that  the  Newbeny 
Land  Ounpany,  undv  the  drcumstances  dis- 
closed the  record,  cannot  maintain  an  ac- 
tion against  Newberry  for  tbe  recovery  of  the 
money  paid  to  him  by  Rlson  and  others  under 
the  contract  ot  April  2,  188a  It  la  not  tbe 
assignee,  nor  the  beneficial  owner,  of  any 
right  they  may  have  for  its  recovery. 

The  learned  counsel  tot  the  plaintiff  In  er- 
ror invoked  In  support  of  its  right  to  maintain 
this  action  numerous  cases  in  which  It  was 
held  that  subscriptions  to  a  company,  not  In 
being  when  the  snhscriptlona  wore  made,  but 
to  be  thereafter  formed,  could  be  recovered  by 
It  after  it  became  a  corporate  body.  It  is  not 
Intendecl  by  anything  herein  said  to  question 
the  authority  of  tbat  Une  of  decMons.  Such 
snbscriptlonB  are  to  the  nature  of  a  amtto- 
ulng  offer  to  the  proposed  company,  whldti, 
uiwn  acceptance  by  it  after  Its  formation,  be- 
comes as  to  each  subscriber  a  contract  between 
him  and  the  corporation.  Richelieu  Hotel  Oo. 
V.  Internationa]  Military  Eocampment  Oo.  (DL 
Sup.)  29  N.  B.  1044,  and  Beach,  Priv.  Corp.  | 
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•edent  tor  the  mBlntenanoe  <tf  thUi  aetlin, 
which  iB  not  a  ault  bj  a  cozpOTatlon  to  recorer 
■a  aabecription  made  In  conteniplatlon  of  lU 
formatlim,  but  an  action  to  reoorv  numej, 
which  nerer  belonged  to  it,  which  waa  not 
paid  by  It  or  for  It,  in  dlscliaxge  of  any 
obUsatlou  for  which  It  was  liable,  and  with- 
out an  aaslgmnent  or  transfer  to  It  of  tbe 
right  of  those  to  whom  the  money  belonged, 
and  who  paid  it.  or  for  whom  it  was  paid. 

We  find  no  error  In  the  Judgment  of  the  dr- 
colt  coort,  and  the  same  must  be  affirmed. 

(96  Ta.  119) 

NEWBERKT  LAND  CO.  v.  NEWBERRY. 
<Saprenie  Court  at  Appeals  of  'nrgliiia.  Sept 
16,  1887.) 

OOTEMAin  IX  DMD  — ACTIOIT  Ttm  Bbkub-* 
PlRTIBS— DbMURRBR. 

1.  Even  U  a  deed  Inter  partes,  as  well  as  a 
deed  poll,  can  be  sued  on  bj  a  person  not  a  party 
to  it,  ander  Code  1887,  S  2415  (providing,  it  a 
eoTOiant  or  i^mnlse  be  made  for  the  sole  benefit 
of  a  person  with  whom  It  Is  not  made,  or  with 
whom  it  is  made  jointly  with  others,  he  may 
maintain  any  action  tl^reon  which  he  mif^t 
maintain  U  it  bad  been  made  with  him  only,  and 
the  conaidazation  had  mored  from  him  to  the 
party  making  such  covenant  or  promise),  still  one 
not  s  party  thereto  cannot  soe  tliereon  unless  he 
Is  plainly  designated  by  the  instmment  as  the 
beneficiary,  and  the  ooreoant  or  promise  is  made 
ibr  his  Bwe  benefit. 

2.  A  demnrrer  to  a  dedaratlon  setting  oat  the 
Instromrat  soed  on  does  not  admit  thst  the  con- 
atniction  thereof  averred  Is  the  true  one;  nor  that 
the  porpoae  ascribed  to  the  parties  thereto,  when 
the  same  Is  not  justified  by  Its  language,  is  cor- 
rect; nor  that  an  alleged  parol  understanding, 
which  varies  or  eontradicta  the  instrument.  Is 
coinpetHit  Of  admlartble. 

Appeal  flrom  drcalt  oonrt.  Bland  coant7> 
Action  of  coT^iant      the  Newberry  Land 
<}omtany  againat  Harmad  Newberry.  Jndg- 
ment  for  defendant   Plaintiff  appeala.  Af- 
firmed. 

The  agreement  sued  on  Is  as  follows: 
"This  agreement,  made  this  2nd  day  of. 
April,  1800,  at  Wythevllle,  Va.,  witnesseth: 
That,  for  and  in  consideration  of  one  dollar  In 
band  paid  (the  receipt  whereof  Is  hereby  ac- 
knowledged) by  Buffln  &  Hairston,  Juo. 
Jam^,  Jos.  D.  Blair,  Jno.  F.  Rlson,  M.  P.  Jor- 
dan, Jas.  O.  Penn,  L.  C.  Berkeley,  Jr.,  Jno.  G. 
Friend,  C.  R.  Ruffln,  B.  A.  James,  0.  G.  Hol- 
land, W.  H.  Fannelmker,  F.  X.  Burton,  L.  E. 
Harvle,  Jno.  L.  Penn,  P.  R.  Jones,  Jas.  I, 
Pritchett,  W.  T.  Sutherlln.  and  Jas.  S.  Sim- 
mons, I  hereby  agree  to  seU,  and  do  sell,  with 
general  warranty  of  title,  to  said  parties, 
three-fourths  Interest  In  seven  hundred  (700) 
acres  of  the  seven  hundred  and  six  (706)  acres 
of.  land  in  my  Kent's  Mill  farm.  In  Wythe 
county.  Virginia,  the  six  acres  reB«>ved  out  of 
tbe  seven  hundred  and  six  acres  being  those 
on  which  the  dwelling  house  Is  located,  which 
Shan  be  laid  off  compactly  with  some  frontage 
on  the  Norfolk  and  Western  Railroad,  for  and 
at  the  price  of  one  htmdred  dollars  per  acre, 
flfty-two  thngwinfl  flva  hundred  dollars  tos  the 


whoia  three-fourths  interest  I  also  agree  to 
unite  with  the  above-mentioned  parties  In  the 
formatlcHi  of  a  land  and  bnproVement  compa- 
ny for  tba  deTeloionent  of  the  said  farm,  by 
laying  off  the  said  land  Into  town  lota,  and 
selling  the  same,  and  to  take  my  one-fourth 
Interest,  reewved  above,  in  stock  of  said  com- 
pany. In  like  manner  and  kind  as  shall  be  Is- 
sued to  the  afwesaid  parties.  The  tenns  of 
payment  shall  be  ten  thonaand  dollaia  ^(>,- 
000)  cash  opon  tender  of  proper  deed,  ton 
thousand  dollars  ($10,000)  in  three  moiitha 
theieafter,  seventy-five  hundred  <$7.B00)  each 
in  six,  nine,  and  twelve  months  thereafter, 
and  ten  thousand  dollars  <|10,000),  being  the 
remabider.  In  fifteen  months  from  the  date 
of  tbe  first  payment  The  deferred  payments 
to  bear  6  per  cent  Int^est,  evidenced  by  ne- 
gotiable notes,  and  secured  by  deed  of  trust 
upon  the  property  conveyed.  I  also  hereby 
and  herein  agree  to  fnmlah  pk>t  show^g  the 
exact  quantities  and  boundaries  of  the  land 
sold.  This  property  is  sold  with  the  under- 
staodlng  that  the  land  company  to  be  formed 
shall  agree  and  bind  themselves  to  contribute 
one-half  the  cost  of  a  railroad  survey  from 
the  mouth  of  Reed  creek,  or  some  othw  ptdnt 
oa  New  river,  to  or  near  Stuart  Va.,  when- 
ever the  cltizeas  of  Southwestern  Virginia  or 
elsewhere  shall  contribute  the  other  half.  Tbe 
whole  coat  of  survey  not  to  exceed  five  thou- 
sand dollars.  Witness  my  bond  and  seal.  H. 
Newberry.  [Seal.] 

"On  behalf  of  the  aforesaid  named  purchas- 
ers, and  as  a  committee  to  purchase  said  prop- 
erty, I  hereby  agree  to  above  contract  and  ac- 
cept same.  J.  r.  Rlson.  [BeaL]" 

Henry  &  Graham  and  Jas.  P.  Harrison,  for 
appellant  J.  H.  Folton  aad  D.  B.  Johnston, 
for  appellee. 

RIELT,  J.  This  Is  an  aiztlon  of  covenant, 
brought  by  the  plaintiff  In  error  against  the 
defendant  In  error,  upon  an  agreement  in 
writing  made  by  him  with  certoln  persons 
therein  named.  The  plaintiff  was  not  one  of 
them,  and,  indeed,  ^aa  not  even  In  existence 
when  the  agreement  was  entered  Into. 

The  agreement  waa  set  out  fully  In  the  dec- 
laration, and  In  Its  very  words.  It  Is  a  con- 
tract Inter  j^urtes,  and  a  sealed  Instrument  as 
to  the  defendant  He  demurred  to  the  decla- 
ration. The  court  below  sustained  the  de- 
murrer, and  the  question  to  be  decided  Is 
whether  or  not  the  plalatlfl  can  maintain  the 
action. 

At  common  law,  a  person,  though  not  a  par- 
ty to  a  deed  poll,  could  sue  upon  it  if  the  in- 
strument showed  upon  Its  face  that  It  was 
made  for  his  benefit;  but  this  was  not  so  as 
to  a  deed  Inter  partes.  The  latter  was  only 
available  between  the  parties  to  It  and  their 
privies,  and  a  third  person  could  not  maintain 
an  action  of  covenant  upon  it  Jones  v.  Thom- 
as, 21  Grat  96;  Stuart  v.  James  River  &  K. 
Co.,  24  Grat  204;  Boss  v.  MUne,  12  Leigh, 
2M;  and  Fellowi  t.  OUnuuit  4  Wend.  41^ 
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It  Is  contended,  bowerra,  that  this  rule  no 
longer  prevails  In  Virginia,  bat  was  abrogated 
by  tbe  statute  Incorporated  Into  the  Code  of 
1848,  and  which  constltutea  now  section  2415 
of  the  Code  of  1887.  The  statnte  referred  to 
provides  that  "If  a  covenant  or  promise  be 
made  for  the  sole  benefit  of  a  person  with 
whom  It  Is  not  made,  or  with  whom  It  Is  made 
Jointly  with  others,  such  peraon  may  main- 
tain in  hia  own  name  any  action  thereon 
which  be  might  maintain  In  case  It  had  been 
made  with  blm  only,  and  the  consideration 
had  moved  from  blm  to  the  party  making  such 
corauiiit  or  promise." 

If  one  of  the  objects  of  the  statute  was  to 
abolish  the  distinction  between  deeds  inter 
partes  and  deeds  poll  In  the  respect  referred 
to,  and  to  bring  tbe  former  within  the  rule  of 
tbe  common  law  a];q;>licable  to  tbe  latter,  it 
was  deaiiy  not  Intended  to  diange  that  part 
of  tb,^  mle  that  only  a  pmon  named  or  defi- 
nitely pointed  ont  In  a  deed  as  the  beneficiary 
can  sne  thereon;  and  this  was  not  Its  effect 
TtM  statnte  does  not  oiable  one  who  is  not  a 
party  to  the  deed  to  maintain  an  action  there- 
on, miless  be  is  plainly  designated  by  the  In- 
Btnunent  as  tbe  beneficiary,  and  the  covenant 
or  promise  Is  made  for  his  sole  benefit  As 
was  said  by  Judge  Anderson  in  Stnart  v. 
James  Blver  &  K.  Co.,  snpra.  the  rule  of  the 
common  law  In  this  respect  has  not  been 
changed  by  the  statute.   24  Grat.  297. 

The  state  of  West  Virginia  baa  preclsdy  the 
same  statuta  It  was  construed  by  Its  court 
of  appeals  In  the  case  of  Johnson  t.  Mcdnng, 
26  W.  Va.  es9,  In  whi<di  case  arose  a  qoestion 
very  similar  to  that  presented  In  the  case  at 
bar.  Johnson  was  a  creditor  of  the  firm  of 
D.  0.  Anderson  A  Ca,  which  was  composed 
<tf  D.  0.  Anderson  and  one  PhOlp  Phares,  Jr., 
to  the  amount  of  $700.  D.  C.  Anderson  and 
I^Uip  Phares.  Jr.,  entered  into  an  agreonent 
with  D.  O.  Mcdang  and  J.  B.  Anderson, 
which  the  latter  were  made  members  of  the 
Bald  firm,  or*  more  accurately,  by  which  a 
new  firm  was  formed  by  the  parties.  In  the 
written  agreement  between  them  it  was  pro- 
vided, among  other  thhigs,  as  follows:  "Said 
D.  O.  McC9ung  and  J,  B.  Anderson  hereby  as- 
snroe  one-half  of  tbn  Indebtedness  tar  the  pow- 
er, spinner,  looms,  and  other  machinery  pur- 
chased by  D.  O.  Anderson  &  Co.,  for  the  sum 
of  1700  In  specie,  of  Mr.  David  JohnBOB.** 
The  agreement  was  signed  and  sealed  by  all 
the  parties.  Johnscm  brought  an  action  of 
eoToiant  on  the  agreement  against  McClung, 
u  annrlTor  <tf  hlmsdf  and  J.  B.  Anderson,  de- 
ceased, for  9300,  one-half  of  the  amount  due 
him  1^  the  old  flim  of  D.  O.  Anderson  &  Co., 
claiming  that  tbe  said  covenant  was  made  for 
bis  benefit,  and  that  he  was  entitled  to  bring 
snlt  on  tlie  agreement;  but  the  court  decided 
against  bis  contention.  It  held  that  the  cove- 
nant was  not  made  for  hia  sole  benefit,  and 
that  be  could  not  wminf  the  salt  under  the 
provisions  of  the  statate.  In  discussing  tiie 
statute,  tbe  court,  in  the  course  of  Its  oiilnkni, 


said:  "But  where  even  In  a  deed  or  Indenture 
inter  partes  a  certain  covenant  Is  made,  as  in 
many  of  the  cases  we  have  cited,  for  tbe  sole 
benefit  of  a  third  person,  not  a  party  to  the 
deed,  [but]  distinctly  des^nated  therein,  such 
person  now,  imder  the  statute,  may  maintain 
an  action.  In  axuHi  case  It  will  be  regarded 
for  the  sole  benefit  of  such  person  when  tbe 
primary  object  of  the  parties  to  the  deed  in 
that  covenant  relating  to  such  third  person  was 
to  secure  to  him  tbe  payment  of  money,  or  to 
make  other  provisions  for  his  benefit  But,  If 
such  covenant  was  merely  incidental  to  an 
agreement  between  themselves,  then  It  could 
not  be  regarded  for  tbe  sole  ben^t  of  such 
third  pwson." 

It  is  plain  from  the  agreement  sued  on  In  tbe 
case  at  bar  that  Its  primary  object  was  not 
the  sole  benefit  of  the  plaintiff,  nor  Its  object 
the  benefit  of  the  plalnUfC  at  all,  but  tbat  it 
was  entered  into  for  tbe  mutual  benefit  of  the 
parties  to  It  and  of  no  otha.  The  plaintiff 
was  not  a  party  to  the  agreement  and  ac- 
quired no  rights  under  It  by  reason  of  any  of 
Its  provisions.  It  was  not  then  chartered  or 
created,  and  had  no  existence.  Nor  could  it 
acquire,  evoi  after  its  creation,  any  ri^ht  to 
the  subject-matter  of  ttie  agreement;  except 
through  some  new  and  subsequent  contnut 
made  between  It  and  the  parties  with  whom 
tbe  defendant  made  the  agreem^t  atorcBaSA. 
In  no  sense  can  It  be  said  that  tbe  covenants 
contained  therein,  or  any  of  them,  were  made 
tot  tbe  sole  benefit  of  the  plaintiff:  and.  tt 
not  so  made.  It  cannot  maintain  this  action. 

Tbe  pleads,  evidently  well  aware  of  the 
dlfilculty  that  confronted  tbe  plaintiff  In  main- 
taining a  snlt  In  its  own  name  and  rlebt 
Boue^t  to  obviate  It  In  drawing  the  declaration 
fbB  averment  of  extrlmdc  tects.  We  thus 
find  It  Bvetred  In  tbe  dedazatlon  that  "tbe 
covenants,  promts^  and  agreemmtB  nt  Out 
parties  to  the  said  written  contract  were  made 
and  entered  into  for  the  purpose  of  being  con- 
tinued until  after  the  plaintiff  became  and  was 
chartered,  and  that  when  the  plaintiff  corpora- 
tion became  and  was  chart^ed,  that  the  said 
contract  in  writing  wltti  all  the  coTeaantB, 
promises,  and  agreements,  should  become  tbe 
absolute  pn^erty  at  tbe  said  eorporatloii,  by 
operation  <rf  said  written  eoBtzact  itself";  and 
tiiat  "from  tiie  tbne  tt  became  a  dmrtered  cor- 
poration, •  •  •  an  tbe  covenants;  stiinila- 
tlons,  and  agreements  In  tbe  said  contract  In 
writing  which  were  made  lot  Oxa  plaiatiUTs 
boieflt  or  for  the  benefit  of  tbe  parties  of  tbe 
flxst  part  thereto,  or  pertaining  to  them,  or 
either  of  them,  wer^  by  opcntkm  of  said  con- 
tract bi  writing,  as  weD  as  biy  tbe  acta  of  an 
parties  thereto  themsdves,  tnnsferred  to  and 
vested  m  the  plaintiff  ecnpoiatku,  and  the 
plaintiff  Is  entided  to  aD  tbe  il^ts  and  bene- 
fits of  audi  covenants,  sdpnladoiks,  and  aipee- 
ments,  and  that  It  Is  now  tin  aide  owner  of 
such  covenants,  stlpnlatkxm,  and  agreements 
In  said  contract  in  writing,  wltti  die  vlgtA  to 
I  enforce  them  against  the  defcadant,* 
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It  is  a  cardinal  rule  of  the  law  of  pleading 
that  ft  demurrer  admita  only  such  &cts  as  are 
sufflctently  or  well  pleaded.  It  does  not  admit 
tliat  the  conatmctlon  of  a  writtoi  instrument, 
as  BTerred  In  the  pleading,  when  tbe  Instru- 
ment is  set  forth  in  the  pleading,  and  can  be 
Inspected,  Is  the  tme  one;  nor  that  tbe  purpose 
ascribed  to  the  parties  thereto,  when  the  same 
is  not  Jnstlfled  by  Its  language^  Is  correct;  nor 
that  a  parol  understanding,  which  varlee  or 
contradicts  tbe  written  instrument  set  oat  In 
the  pleading,  and  on  which  It  Is  founded,  is 
competent  or  admissible.  Steph.  PL  221;  4 
Minor,  Inst.  892;  Lea  v.  Bobeson,  12  Gray, 
280;  DUlon  t.  Barnard,  21  WalL  430;  Bon- 
neD  T.  Griswold.  68  N.  Y.  294;  U.  S.  t.  Ames, 
D9  TT.  a.  35;  Interstate  Land  Co.  t.  Maxwell 
land-Grant  Co.,  130  U.  S.  569,  11  Sup.  Ct. 
666;  Story,  Bq.  PL  f  452;  1  Bart.  Ch.  Prac. 
844,  34S;  and  6  Am.  &  Bug.  Bnc.  Law,  051. 

It  IB  the  province  of  the  pleader  to  set  forth 
In  the  dedaraUon  In  an  action  of  corenant,  or 
in  any  other  pleading,  the  instrument  sued  on, 
according  to  its  l^al  construction  and  effect, 
or  In  its  Tery*words.  Ip  this  Instance  the  lat- 
ter  course  was  adopted.  An  Inspection  of  tbe 
Instrument  thus  set  out  shows  that  it  fur- 
nishes no  warrant  In  itself  for  the  avei-ment 
that  It  was  made  for  the  sole  benefit  of  the 
plaintiff,  or  Inured  by  op^atlon  of  law  for  Its 
benefit;  and  It  would  not  be  competent  to  show 
this  by  extrinsic  erldence,  for  It  is  not  al- 
lowable to  aver  In  a  declaration  facts  not  con- 
tained in  the  covenant  sued  on,  and  make  them 
tbe  ground  of  a  recovery  vs/tm  tt.  Jonca  T. 
Thomas,  21  Grat  104. 

The  extrinsic  facts,  so  averred,  set  up  a  dis- 
tinct and  contemporaneous  parol  agreement, 
tending  to  vary  and  contradict  the  contract  on 
which  the  action  is  founded,  which  testimony 
would  be  Inadmissible  to  prove,  and  iqwn 
which  the  action  of  covenant  would  not  lie. 
Their  avermait  in  the  declaration  Is  an  adroit 
and  Ingenious  attempt  to  enable  the  plaintiff 
to  Tnf^intnin,  by  mcaus  of  a  collateral  parol 
agreement,  the  action  of  covenant  upon  a  seal- 
ed contract,  to  which  It  was  not  a  party,  and 
which  does  not  show  upon  Its  face  that  tt  was 
made  for  the  sole  benefit  of  the  plaintiff.  It 
IB  plain  that  this  cannot  be  done. 

Many  cases  were  dted  by  the  counsel  for  the 
plaintiff  in  error  in  support  of  Its  alleged  right 
to  maintain  the  action  on  the  contract  afore- 
said; but  it  will  be  found  on  examining  them 
that  they  were  mainly  suits  to  enforce  subscrip- 
tions to  the  stock  of  a  corporation  to  be  form- 
ed, and  do  not  constitute  precedents  for  the 
maintenance  of  this  action.  In  these  cases  the 
aubscrlptions  were  held  to  be  in  the  nature  of 
a.  continuing  offer  to  the  proposed  corporation, 
which,  upon  acceptance  by  it,  became  as  to 
each  subscriber  a  contract  between  him  and 
tbe  corporation;  and,  being  solely  for  Its  ben- 
efit, it  alone  could  maintain  an  action  for 
tbdr  recovery. 

The  circuit  court  did  not  en  In  sustaining 
tbe  demurrer  to  the  declaratton,  and  Ua  jndf- 
DMUit  must  be  affirmed. 


(9S  Ta.  126) 

KIMBALL  et  aL  V.  FRIEND'S  ADM'X. 
(Supreme  Court  of  Appeals  of  Tlrginia.    Sept.  ' 
16,  1887.) 

K&ILB01.D  CrobSIHO  ACCIDBMT  —  COSTRIBDTOET 

ITaauaaiiaB— iNSTKCcnom-WAtraa 
or  Objbotio:!. 

1.  Objeetlott  to  SB  Instruction  on  tbe  ground 
that  there  was  no  evidence  ot  the  facts  on  whidi 
It  was  based  is  waived  by  a  party  asking  that 
the  jury  be  directed  to  render  a  certain  vodlct 
In  case  of  certain  findings,  unless  said  facts  be 
Sjbo  found. 

2,  In  case  of  colllBion  at  a  crosBing  between  an 
engine  and  a  bicycle,  resolting  in  death  of  the 
rUer  of  the  latter,  the  queation  of  his  oontrilNt- 
tory  negligKice  is  f «  the  jury,  thou^  it  aweani 
that  he  was  riding  about  as  fast  as  an  ordinary 
hoFM  trots,  and  that  be  did  not  stop  as  he  ap- 
proached the  crossing;  no  one  having  testified 
whether  be  did  or  did  not  to(dt  or  listen,  the  ap- 
noacb  along  the  highway  for  a  distance  of  800 
feet  from  tbe  crossing  being  through  a  cut  widi 
sldca  10  to  16  feet  high,  so  that  one  had  to  be 
within  25  feet  of  the  crossing  to  see  an  eiu;ine 
21  feet  from  the  crossing,  no  notice  having  been 
givMi  of  the  aroroadung  engine,  though  an 
electric  gong  was  fixed  on  tbe  track  to  ring  while 
a  train  was  within  300  yards  of  the  croasiDg.  and 
persons  who  were  within  a  few  feet  of  the  cross- 
ing having  testified  that  they  did  not  hear  the  en- 
gine tin  just  as  it  struck  deceased. 

Keith,  P..  and  Oardwell.  J.,  dissenting. 

BJrror  from  hustings  court  of  Roanoke. 

Action  by  Joslah  ITrlend's  administratrix 
against  F.  J.  Kimball  and  Houy  Fink,  recelT- 
WB  of  the  Norff^  &  Western  Raib-oad  C<sn- 
pany.  Judgment  for  plaintiff.  Defendants 
bring  error.  Affirmed. 

Watts,  Robertson  &  Robertson,  for  plain- 
tiffs in  error.  H.  St  Geo.  Tucker  and  Hana- 
brough  A  Hall,  for  defendant  in  error. 

BUCHANAN,  J.  This  la  a  writ  of  error  to  a 
Judgment  against  the  receivers  of  the  Norfolk 
&  Western  Railroad  Company,  rendered  In  an 
action  to  recover  damages  f<»-  the  negUgeat 
killing  of  the  plalntifTs  Intestate. 

Tbe  grounds  relied  on  tot  a  reversal  of  tbe 
Judgment  are  that  the  jory  were  misdirected, 
and  that  their  verdict  la  ooatxaxj  to  Uie  law 
and  the  evidence. 

The  defeodaots  moved  the  court  to  give  five 
InstriDctlons,  all  of  which  were  refused,  and 
five  others  given  in  ileu  thereof  by  the  court. 
ThlB  action  of  tbe  court  was  excepted  to,  but 
It  Is  admitted  in  the  petition  for  the  writ  of 
error  that  the  substituted  inatructlons  were 
substantially  the  same  as  those  asked  for  by 
the  defendants,  and  that  they  were  not  preju- 
diced thereby. 

The  court  gave  nine  Instmctiims  upon  the 
motion  of  Qm  plaintiff,  all  of  which  wwe  bt>> 
Jected  to. 

The  objection  made  to  tbe  first  Inatructlcm  is 
that  there  was  no  evidence  upon  which  to  base 
it  Tte^  was  evidence  tending  to  show  that 
the  view  of  tbe  railroad  track  on  either  side 
of  the  crossing  was  obstructed  by  the  sides  of 
the  cut  to  wltiiln  a  few  feet  of  the  track.  One 
witness  stated  that  the  month  or  end  of  the 
cut  was  within  two  yards  of  the  railroad.  An* 
other  witness,  who  seems  to  have  made  his 
measurement  In  tbe  presen^g<^^^^g^J(g^^g 
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tifled  that  at  the  south  side  of  the  cut  the  dis- 
tance from  the  center  of  the  railroad  track  to 
the  "high  ground"  on  the  aide  of  the  cut  was 
only  12  feet  This  evidence  tended  to  riiow 
that  the  rlew  of  the  railroad  track  on  either 
side  of  the  crossing  was  practically  ahat  off 
by  the  sides  of  the  cut  to  a  travels  coming 
from  the  west  until  he  got  to  the  crossing.  An 
inatmctl<m,  thorafore,  which  Infcamed  the  Jury 
that  a  trar^er  was  not  required  to  look  where 
he  could  not  see,  was  proper;  hut,  to  prevent 
any  mlflcooceptlon  by  the  Jury  on  the  subject 
of  hla  duty  In  approaching  a  railroad  crossing, 
the  court  directed  the  Jury  expressly  to  «ai- 
Bider,  with  this  inatructlon,  Instructions  Nos.  1 
and  3,  given  by  the  court  for  the  defendants. 

By  Instruction  No.  1  the  Jury  were  told  that 
"If  they  bdleve  from  the  evidence  that  the 
said  engine  approached  said  crossing  wlthont 
blowing  a  whistle  for  said  croesln*  or  ringing 
Its  bell,  and  If  the  gong  at  the  said  crossing 
failed  to  ring,  and  that  such  conduct  was  neg- 
ligence on  the  part  of  the  railroad  company, 
and  further  believe  that  the  said  Friend  came 
out  of  the  cut,  towards  the  crossing,  at  a  fast* 
rate  oi  speed,  on  a  bicycle^  that  he  did  not 
.look  nor  listen,  and  that  the  said  bicycle  and 
the  said  locomotive  came  Into  a  collision  at 
said  crossing,  that  the  said  Prlend  was  gnllty 
of  such  contributory  negligence  as  to  prevent 
recovery,  and  a  verdict  must  be  found  for  the 
defendant  receivers,  unless  after  the  defend- 
ants saw,  or  could,  by  the  use  of  ordinary  care, 
have  seen,  bis  peril,  they  could  afterwards,  by 
the  use  of  ordinary  care,  have  prevented  the 
accident." 

By  lustructlou  No.  8  they  were  told  that 
"while  It  Is  the  duty  of  the  defendant  receives 
to  give  notice  of  the  approach  of  its  trains  to 
a  crossing,  by  the  ringing  of  Its  bdl,  the  blow- 
ing of  the  whistle,  or  otherwise,  and  that  Ita 
failure  to  give  such  notice  Is  negligence,  that 
there  are  also  reciprocal  duties  imposed  on  the 
plalntifTs  Intestate;  that  a  traveler  cannot  go 
upon  the  track,  even  at  a  public  crossing,  with- 
out exercising  ordinary  care  and  caution;  that 
the  track  Its^f  Is  a  proclamation  of  danger, 
and  that  It  Is  the  duty  of  any  one  going  upon  It 
to  use  his  eyes  and  ears.  He  should  both  look 
In  either  direction  from  which  the  train  could 
come,  and  listen  to  ascertain  If  It  la  approach- 
ing, and.  If  his  faculties  warn  him  of  the  near 
approach  of  a  train,  it  Is  his  duty  to  ke^  off 
the  track;  and  that  If  a  traveler  ^alls  to  so 
look  and  llaten,  as  doty  requires  of  him,  and  at- 
tempts to  cross  the  track  in  front  of  a  moving 
train,  and  Is  caught  before  he  can  get  across, 
and  killed,  his  own  act  and  his  own  negligence 
BO  contributed  to  the  injury  that  a  recovery 
therefor  cannot  be  sustained,  and  the  Jury 
must  find  for  the  defendant" 

By  the  third  instruction  given  for  the  plaln- 
tlft  the  Jury  were  instructed  that  If  the  defend- 
ants could,  In  the  result,  by  the  exeiclse  of  or- 
dinary care  and  diligence,  have  avoided  the 
accident  the  negligence  of  the  plalntlfTs  in- 
testate would  not  eccuse  the  railroad  company. 
This  instmctton  Is  objected  to,  on  the  ground 


that  there  was  no  evidence  tending  to  aihow 
that  the  acddent  could  have  be«i  anrtded  after 
the  peril  of  the  deceased  was  dlscoTered. 

Thve  Is  some  evidence  tending  to  ahow  thai 
the  oifl^neer  in  charge  of  the  engine  exveeted, 
when  he  reaxdied  the  crossing,  to  stop  Oiere,  tar 
the  purpose  of  taking  on  hands  to  carry  them 
oat  to  their  place  of  work,  and  that  the  tsu- 
glne  was  being  run  with  this  view  until  It 
came  very  near  the  crossing.  Tlie  contention 
of  the  plalntltf  la  ^t  if  those  In  charge 
the  engine,  rnmilng  as  It  was,  had  exercised  or- 
dinary care  after  they  saw  or  might  have  seen 
the  peril  of  the  deceased,  the  acddemt  might 
have  been  avoided. 

Not  only  did  the  plaUitUf  and  Ibe  court  think 
thAt  there  was  evldoice  tending  to  prove  the 
facts  upon  which  that  luBtniction  was  twaed, 
but  the  defendants  admitted  (and  are  now  es- 
topped from  denying)  that  there  was  such  evi- 
daice  aaking  the  court.  In  their  foorth  In- 
struction, to  ten  the  Jury  that  If  they  bdSered 
certain  facts,  they  must  find  for  the  d^end- 
ants,  "unless  they  further  believe  tbat  after 
perceiving  the  negligence  of  the  tdaintlCTB  fa- 
testate,  they  could  have  avoided  the  effect  of 
such  negligence  I7  the  execdse  of  onUnaiT 
care." 

Without  discnslng  specially  tiie  objectlon> 
made  to  other  InstructloDs,  it  Is  sufficient  to 
say  that  to  our  opinion,  the  case  was  sntonlt- 
ted  to  the  Jury  upon  toBtructlcms  eminently 
favorable  to  the  defaidants,  and  we  do  not 
think  that  they  have  any  Just  grotmd  of  ocaa- 
plalnt  to  them  as  a  whole. 

The  next  question  Is,  was  the  verdict  <a  toe 
Jury  contrary  to  the  evldrace? 

l^ere  Is  evidence  tending  to  lAow:  That 
the  deceased  was  about  46  years  of  age.  a  res- 
ident of  Boanoke  city,  and  employed  as  a 
workman  at  the  Bridge  Works,  to  the  easteni 
part  of  the  cl^,  where  he  had  been  engaged 
for  about  two  weeks.  In  going  to  and  from 
his  work,  he  usually  traveled  on  a  bicycle,  and 
crossed  the  Shenandoah  Brand]  of  the  NMf<A 
&  Western  Railroad,  at  what  Is  known  as  the 
"Bridge  Works  Crossing,"  which  Is  In  the  city, 
and  much  traveled.  The  approach  to  thle 
crossing,  for  a  distance  of  300  feet  Immediate- 
ly west  of  It  Is  over  a  narrow  dirt  road  or 
street  about  16  feet  wide,  running  tlirougb  a 
cut  whose  sides  are  from  10  to  15  fe^  hl^ 
and  which  extend  to  within  a  few  feet  of  the 
railroad  track,  rendering  tbe  crossing  to  trav- 
elers from  the  west  very  dangerous.  On  ac- 
count of  its  dangerous  character,  the  railroad 
company,  some  years  before,  had  erected  Im- 
mediately east  of  the  crossbig,  on  the  north 
side  of  the  highway,  an  electarlc  gong  or  bdL 
to  warn  travelers  of  approaddng  trains.  Ttia» 
gong  or  bdl  Is  connected  with  tlie  raQroad 
track  In  some  way  (not  deej^  shown),  so 
that,  when  trains  or  engines  are  ai^iroaching 
from  either  direction,  it  comnaences  to  sound 
or  ring  at  a  distance  of  about  300  yards  from 
the  crossing.  That  the  deceased  apj^mtStei 
the  crossing  on  the  morning  of  the  accMeni 
tonugh  the  nazr^|(|^iS94&:^^|g«lg  gotog 
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about  as  fast  as  an  ordinary  borse  trots;  ttiat 

as  he  reached  the  croastng  he  was  struck  by 
an  engise  of  the  defendants  without  cars  nm- 
aiug  at  about  eight  miles  an  faonr,  and  carried 
upon  Its  pilot  from  twenty  to  forty  feet,  thrown 
from  It  and  killed.  That  hla  Mcyde,  which 
was  without  brakes,  was  made  by  himself, 
and  that  he  was  not  a  Tery  expert  rider.  That 
the  railroad  track,  in  the  direction  from  which 
the  enf^e  came,  could  be  seen  ^m  the  center 
of  the  highway  a  distance  of  21  feet  when 
wtthln  25  feet  of  the  weat  rail.  6Q  feet  when 
10  feet  nearer,  and  700  feet  (650  of  which  was 
beyond  the  cnrre  In  the  track)  when  within 
feet  of  the  rafl.  That  the  sides  of  the 
cQt^  eitended  down  very  close  to  the  raQroad 
track.  That  no  notice  was  given  of  the  ap* 
proaching  train,  either  by  sounding  the  gong, 
ringing  the  ben,  blowing  the  whistle,  or  other- 
wise, miat  two  other  traTelers,  walking  in 
the  same  direction  towards  the  crossing,  and 
within  15  or  20  feet  of  It  when  the  deceased 
was  stmck,  did  not  hear  the  i^iproach  of  the 
engine  onto,  in  the  langnage  of  one  of  them, 
"it  Jumped  ont,  and  atmck  the  man."  That 
the  railroad  track  in  tiie  direction  from  which 
the  engine  came  is  risible  at  seTeral  points 
from  the  arome  over  which  the  deceased  trar- 
eled,  before  he  reached  the  narrow  cut  which 
leads  to  the  crossing.  The  evidence  shows  that 
he  did  not  stop  as  he  approached  the  crossing, 
trat  no  witness  testifies  as  to  whether  he  did 
or  did  not  look  or  listen  for  ajntroaciung  trains. 

Tlie  record,  crasldered  as  on  a  demurrer  to 
the  erldenc^  ahows,  and  the  rerdlct  of  the 
jniy  eatabUshes  the  fact,  that  the  defendants 
n^llgenttjr  and  Impn^ierly  failed  to  give  the 
deceased  warning  of  the  aiqproachlng  engine, 
and  that  this  negUgmee  caused  the  accident. 
It  la  Inalated,  however,  that,  althoogh  tin  de- 
fendants were  guilty  of  negligence.  tb»  de- 
ceased was  guilty  of  contributory  n^;llgence, 
and  tbo  platntUI  is  therORtte  not  mtltled  to  ra- 

COT«. 

TtM  burden  at  showing  that  the  deceased 
was  not  In  tiie  exercise  of  <ndinary  care  and 
caution  In  approat^ng  the  crosring  was  upon 
the  defbndante,  tmleai  It  was  dlsdoaed  Iqr  t3ie 
plahiturs  erldenee,  w  can  be  fftlrly  inferred 
from  an  the  elrcnmatencee  of  the  case.  BaU- 
Toad  Co.  T.  Whittington's  Adm*r,  80  Grat  805; 
Improvement  Oo.  r.  Andrew,  86  Va.  273,  9  B. 
B.  1015;  BaUroad  Oo,  r.  GHhnan,  88  Ya.  239, 
IS  8.  B.  475. 

It  Is  argued  tiiat,  as  the  deceased  knew  he 
vras  approaching  a  railroad  cRMSlng,  It  was 
bis  duty  to  keep  a  lotdcout  tot  trains,  and  to 
proceed  In  such  manner  that  he  coold  avoid 
a  collision  If  a  train  appeared;  that  he  had 
no  right  to  go  so.  near  the  track  that  he  could 
not  stop  before  reaching  1^  undl  he  had  satis- 
fled  himself  that  there  was  no  danger. 

It  la  true  that  he  was  bound  to  uae  reason- 
able care  to  avoid  getting  Into  a  position  in 
wtaldi  be  could  not  escape  a  coUlsloa;  bat  the 
fact  that  he  did  get  Into  sudi  position  is  not 
e<HicluBlve  evidttue  that  be  was  tbere  by  bis 
own  negUgencBb   Be  may  have  been  thoe  In 


ctsiseqvCTce  of  the  defendants*  negligence, 
and  because  he  was  misled  by  It  Whether 
be  used  due  care  to  ascertain  If  a  train  was 
approaching  depended  upon  Inferences  from 
facts  to  be  found  1^  tibe  Jury.  The  manner 
In  which  he  approached  the  track,  the  speed  at 
which  he  was  traveling,  the  obstructions  to  a 
view  of  the  track  on  which  the  engine  was 
approaching,  the  negligence  of  the  defendants 
as  It  afFected  the  conduct  of  the  deceased, 
whether  that  negligence  ccmtfsted  In  the  si- 
lence of  the  electric  gMig,  the  failure  to  ring 
the  ben.  sound  the  whistle,  or  give  any  warn- 
ing of  Its  apiH^ach,  or  In  all  combined,  were 
among  the  facts  to  be  found  by  the  Jury,  and 
from  which  facts,  tai  connection  with  all  the 
other  drcumstances  and  facta  of  the  case^  the 
main  fact  of  dne  care  or  negligence  on  the  part 
of  the  deceased  was  ta  be  found.  Upon  all  these 
facts  and  drcnmstances,  after  view  of  the 
grounds,  the  Jury  were  of  opinion  that  It  did 
not  appear  that  the  deceased  was  guilty  of 
contributory  negligence. 

It  Is  InalBted  that  this  case  Is  controlled  by 
the  case  of  Batlway  Oo.  v.  I«cey,  W  Va.  — . 
26  S.  B.  884,  and  that,  under  the  doctrine  laid 
down  In  that  case,  the  plaintiff  was  guilty  of 
omtrlbntory  negligence.  The  doctrine  laid 
down  In  that  case,  that  a  traveler,  before  go- 
Ii^  opm  a  railroad  crossing,  must  look  and 
listen  for  approaching  trains,  except  under 
very  special  drcumstances,  la  well  settled. 
Jobns<m's  Adm'r  v.  Railway  Co.,  91  Ta.  171, 
21  8.  B.  288;  Iac^s  Oas^  sauna;  Ayera  v. 
Railroad  Ca  (decided  at  ^^rtberlll^  Ame 
tom,  1887)  27  8.  B.  582. 

Thexase  under  oonslderatkm  and  the  lacey 
Oase  are  not  alike  In  dielr  facts,  fn  that  ease 
It  ttpveaxeA  tnm  the  testim<my  ot  the  plain- 
tiff hlmaelf  that,  if  be  had  looked  and  listened 
as  be  approached  the  crossing,  he  could  have 
seal  0ie  train  by  which  be  waa  injured,  and 
that  he  did  not  look  and  listen,  irtiere  It  was 
hta  duty  to  do  B«.  In  tbat  case  there  was  no 
electric  gong  or  other  device  at  tbe  cnMsbig  by 
which  plaintiff  iras  or  coald  have  been 
misled. 

In  this  case  no  wttness  testSfled  that  tbe  de- 
ceased did  not  look  or  Usten.  Whether  he  did 
or  not  was  a  questkm  to  be  det«!mined  by  the 
Jury  tnnn  an  tbe  facta  in  tbe  case.  Where  a 
travder  is  killed  at  a  railroad  crosiAng,  and 
ttie  negligence  of  tbe  raOroad  company  la  es- 
tablldied,  in  tbe  absence  of  evidence  to  tbe 
cratrary  the  pvesmnptlon  is,  tbouc^  perhaps 
Blight,  that  the  trav«ler  did  bte  doty  In  ap- 
proadiing  the  crosdng.  Rtilroad  Co.  v.  GHad- 
mon,  15  WaU.  401,  406,  407;  Oklfleld  RaU- 
road  Co..  14  N.  Y.  810;  Roberts  v.  Canal  Co., 
177  Pa.  St  183,  85  Aa  723;  Hallraad  Co.  v. 
Orlffltb,  159  U.  S.  008,  611,  612,  10  Sop.  Ct 
105.  If  Ibis  were  not  so,  the  plaintiff  would 
In  aU  sncb  cases  have  to  allege  and  prove,  not 
oalj  the  negligence  of  the  railroad  company, 
but  bis  own  freedmn  from  contributory  n^U- 
genceu  With  m  this  Is  not  the  nde,  tboofdi 
tt  is  In  scnne  Jarisdictlmis.  ^  i 

In  this  case  the  Jury  bfi4itheji^gkt:40£K}LC 
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tiuLt  the  deceased  had  placed  some  reliance 
upon  the  fact  that  the  electiie  gong  fallect  to 
sound  am  the  engine  approached  the  onairijig, 
and  was  tb««by  misled. 

The  erection  of  gates,  gongs,  or  other  devices 
at  highway  or  street  crossliigs  to  warn  trar- 
eleiB  of  approadilng  trains  does  not  excuse 
a  traveler  at  each  erosslngs  trtm  enrdslng 
ordinary  care  and  caution.  And.  while  courts 
and  text  writers  differ  as  to  the  degree  of  re- 
liance that  may  be  placed  upon  the  InTltatlon 
which  an  open  gate  or  silent  gong  gives  to  the 
traveler  to  cross,  they  g^erally,  If  not  uni- 
versally, hold  that  the  same  degree  of  care 
and  caution  is  not  required  of  him  as  If  there 
was  no  snch  Invitation.  8  BDiott,  R.  B.  S  11S7; 
2  Wood,  B.  B.  (BA.  1886)  p.  1328;  Id.  (Ed.  18M) 
p.  1S32;  Railway  Go.  v.  Wanless,  L.  B.  7 
H.  L.  12;  Palmer  r.  Railroad  Co.,  112  N.  Y. 
234.  241.  19  N.  B.  678;  Tobias  v.  Ralhmd  Oo. 
(Mich.)  61  N.  W.  514;  Glushing  v.  Sharp.  96 
N.  Y.  676;  RaUway  Oo.  T.  Schneider  (Ohio) 
17  N.  E.  321;  RaUroad  Oo.  v.  Steigmeler  (Ind. 
Sup.)  20  N.  B.  843;  Oona^  t.  Raikoad  Co. 
(Mass.)  42  N.  B.  108;  Beach,  Oontrib.  Neg. 
(2d  Ed.)  S  100. 

The  question  of  negligence  In  such  a  case 
is  peculiarly  one  for  the  consideration  of  the 
Jury. 

In  Carrington  v.  Flcklin's  Ex*r,  32  Qrat 
070,  676,  677,  the  court  (Judge  Burks  deliver- 
ing the  opinion)  said:  "When  the  question 
arises  upon  a  state  of  facts  on  which  reason- 
able men  may  falrly-^arrlve  at  different  conclu- 
sions, the  fact  of  n^llgence  cannot  be  deter- 
mined until  one  or  the  other  of  these  conclu- 
sions has  been  drawn  by  the  Jury.  Tl^e  intet- 
ences  to  be  drawn  from  the  evidence  must  ei- 
ther  he  certain  and  Incontrovertible,  or  they 
cannot  be  decided  by  the  court  Negllgmce 
cannot  be  conclnslrely  established  by  a  state 
of  facts  upon  which  fair-minded  men  wUI 
differ." 

The  doctrine  as  laid  down  by  Judge  Burks 
in  that  case  Is  approved  In  Railroad  Oo.  v. 
Medley,  76  Va.  490,  SOS,  Judge  Staples  speak- 
ing for  the  court 

The  decisions  of  the  supreme  court  of  the 
United  States,  and  the  cases  generally,  It  is 
believed,  are  to  the  same  effect 

In  the  case  of  Railway  Co.  v.  Ives,  144  C.  S. 
417,  418,  12  Sup.  Ot  679.  683,  it  Is  said:  "The 
terms  'ordinary  care,'  'reasonable  prudence,* 
and  such  like  terms,  as  applied  to  the  conduct 
and  affairs  of  men,  have  a  relative  signifi- 
cance, and  cannot  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  In  one 
case  may  under  different  surroundings  and 
drcumstances  be  gross  negligence  The  poli- 
cy of  the  law  bas  rel^ated  the  determination 
such  questions  to  the  jury  ander  proper  In- 
Btructlons  from  the  court  It  Is  their  province 
to  note  the  special  circumstances  and  sur- 
roundings of  each  particular  case,  and  then 
say  whether  the  conduct  of  the  parties  In  the 
case  was  such  as  would  be  expected  of  rea- 
sonable, prudent  men  under  a  similar  state  of 
affairs.  When  a  given  state  of  facts  Is  such 


that  reasonable  moi  may  taSr}y  dUBer  iqioB 
the  question  as  to  whether  there  was  ne^ 
gence  or  not  the  determination  of  tbe  matur 
Is  for  the  Jury."  RaJhxnd  Go.  t.  GrUBtb.  1» 
U.  S.  603,  Oil.  16  Sup.  Gt  106. 

It  was  said  in  Railroad  Ca  T.  Stout,  17 
WaU.  663,  664.  that  "certain  facts  we  ma; 
suppose  to  be  dearly  established,  from  wUcb 
one  sensible,  Impartial  man  would  infer  that 
proper  care  had  not  berai  used,  and  that  negB- 
genee  existed;  another  man,  equally  aensitile 
and  equally  Impartial,  wotild  infer  tbat  int^^a* 
care  had  been  used,  and  that  there  was  no 
negligence.  It  la  this  dass  of  eases  and  those 
akin  to  it  that  the  law  commits  to  tbe  ded- 
slon  of  a  Jury.  Twelve  men  of  the  average 
of  the  community,  comprising  men  ot  educa- 
tion and  men  of  little  education,  men  of  learn- 
ing and  men  whose  learning  consists  only  In 
what  they  have  themselves  seen  and  heard, 
the  mffltdiant,  the  mechanic,  the  farmer,  the 
laborer,  these  sit  together,  consnlt,  apply  their 
separate  experience  of  the  affairs  of  life  to  tlie 
facts  proven,  and  draw  a  unanimous  condn- 
slon.  This  average  judgment  thus  given  it  to 
the  great  effort  of  the  law  to  obtain.  It  Is  as- 
sumed that  twelve  men  know  more  of  tbe 
conmwn  affairs  of  life  than  does  one  man; 
that  they  can  draw  wiser  and  safer  condn- 
slons  from  admitted  facts  thus  occurring  than 
can  a  single  Judge.  In  no  class  of  cases  can 
this  practical  experience  be  more  wisely  ap- 
plied than  In  that  we  are  considering.  We  find, 
accordingly,  although  not  tmiform  or  harmoni- 
ous, that  the  authorities  Justify  as  In  holding  in 
the  case  b^ore  os  that,  altliovgh  the  facts  are 
undisputed,  it  is  for  the  Jury,  and  not  for  the 
Judge,  to  determine  whether  proper  care  was 
giveo,  or  whether  they  establish  negligence." 

Beach,  in  hla  work  on  Contributory  Ne^- 
gence  (section  448),  says:  "Ihat  contributory 
negligence  is  a  matter  of  law  is  plainly  the 
exception,  and  not  the  rule.  In  a  pofectly 
plain  case,  plain  as  to  facts  at  issue,  and  plain 
as  to  all  the  reesonable  Inferences  from  those 
facts,  the  negligence  of  the  plaintiff  may  be  a 
question  for  the  court  alone;  but  Inasmocb  as 
questions  about  which  there  can  be  no  dis- 
pute are  not  often  litigated.  It  does  not  often 
occur  that  a  court  Is  warranted  In  taking  the 
question  wholly  from  the  jury."  See^  also^ 
sections  440  and  4C0. 

"Where  gates  are  mabitained."  says  EUIott 
on  Railroads  (volume  3,  |  1157),  'Whether 
required  by  statute  or  not,  the  fact  that  the 
gate  is  open  Is  held  to  be  an  Invitation  to  cross, 
and  an  assurance  that  the  track  can  be  cross- 
ed In  safety;  but  such  Invitation  wlQ  not  ex- 
cuse the  traveler  himself  from  exercising  tx- 
dinary  care  to  avoid  collision.  It  la  the  duty 
of  the  company  to  close  the  gates  on  the  ap- 
proach of  a  train,  but  the  traveler  himself 
must  not  rely  entirely  upon  Its  servant  to  do 
so.  In  cases  where  the  failure  to  dose  tbe 
gates  Is  followed  by  a  collision,  the  qaestloo 
of  n^llgence  and  contributory  n^llgence  k 
usually  for  the  Jury."  RaUway  Go.  v.  Wan- 
less,  supra;  C^Jj^^y^^^a^^oj^^^Uass.; 
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42  N.  n.  106;  Palmer  v.  Railroad  Co.,  112  N. 
Y.  2H  1»  N.  E.  678;  Railroad  Oo.  t.  Stdg- 
meler  (Ind.  8np.)  20  N.  B.  843;  Railroad  Co. 
T.  HntcblnBon  (BL  Sop.)  11  N.  B.  855;  RaU- 
way  Co.     Schndder  (Ohio  Sap.)  17  N.  B.  821. 

It  may  be  that  a  aileiit  gong  Is  not  aa  strong 
an  assurance  to  the  trav^r  that  the  track 
can  be  crossed  In  safety  as  an  open  gate,  bat 
It  Is  a  drcnmstance  upon  which  be  may  r^, 
and  which  the  Jury  most  consider  In  connec- 
tion with  the  other  facts  of  the  case  In  de- 
termining the  question  of  contrlbntory  negli- 
gence. ToUas  T.  BallToad  Go.  (Mlcta.)  61  N. 
W.  514. 

The  qnestlon  whether  the  deceased  exercised 
due  care  In  approaching  the  crossing  was,  as 
we  haTe  seen,  pecnllarly  within  the  jffoTlnce 
of  the  Jury.  They  heard  and  saw  the  wit- 
nesses. They  viewed  the  gtonnds  where  the 
accident  occurred,  and  while  that  view  did  not 
authorize  them  to  base  tbelr  verdict  on  such 
examination,  or  to  become  silent  witnesses  as 
to  facts  which  were  not  testified  to  In  court,  It 
did  the  better  enable  them  to  apply  the  testi- 
mony disclosed  xxpoa  the  trial.  The  court  be- 
fore whom  the  case  was  tried  was  satisfied 
with  the  verdict,  or,  at  least,  did  not  feel  jos- 
tl0ed  In  disturbing  It 

The  fact  that  we  may  doubt  the  correctness 
of  the  verdict,  or,  If  we  had  been  on  the  jury, 
might  have  fonnd  a  different  verdict,  will  not 
authorize  us  to  disturb  It  In  order  for  this 
court  to  set  aside  the  vsdlct,  It  must  be  satis- 
fled  that  the  evidence  is  plainly  Insufficient  to 
sustain  It  This  !■  settled  by  a  long  Une  of 
decisions. 

Judge  Carr  said  In  Rrugh  v.  Shanks,  5 
I^lgh,  508,  590:  "The  Jury  are  exclusively  the 
trlora  of  fact  The  admissibility  of  evidence 
Is  with  the  court  but  its  weight  Is  wholly  for 
the  Jury.  I  mention  this  not  as  denying  the 
I>ower  of  the  court  to  grant  a  new  trial,  be- 
cause a  v«dlct  Is  against  evidence,  but  to 
chow  bow  cautiously  It  should  Intofere  on 
tbls  ground,  lest  it  trench  upon  the  legitimate 
powers  of  the  Jury.  Tbls  caution  Is  Inculcated 
In  many  cases  in  our  boc^."  And,  after  Quot- 
ing frc»n  Judge  Roane  In  Ross  v.  Overton,  8 
Call,  319,  that  a  new  trial  ought  to  be  grant- 
ed "only  In  a  case  of  a  plain  deviation,  and  not 
In  a  doubtful  one,  merely  because  the  court, 
if  on  the  Jury,  would  have  given  a  different 
verdict,  since  that  would  be  to  assume  the 
province  of  the  Jury,  whom  the  law  has  ap- 
pointed triors,"  he  i^ds:  "Hiese  remarks  are 
applied  to  the  court  which  presides  at  the 
trial,  and  haa  all  the  advantages  (possessed 
tlie  jury)  of  seeing  and  hearing  the  witnesses. 
How  much  more  strongly  do.  they  apply  to  an 
appellate  court,  deprived  of  these  all-Impor- 
tant aids  In  eviscerating  the  trnthl" 

In  Valden's  Case,  12  Grat  717,  727.  728. 
Judge  Lee,  delivering  the  opinion  of  the  court, 
said:  "There  can  be  no  doubt  that  where  the 
court  has  to  pass  upon  the  evidence  In  the 
cause,  a  new  trial  ought  not  to  be  granted, 
«xcept  in  a  case  of  plain  deviation,  or  of 
{>aipable  Insufflclency  of  evidence  and  not  In 


a  doubtful  case,  merely  because  the  court.  If 
on  the  Jury,  would  have  given  a  different 
verdict  Kates'  Case,  17  Grat  561,  56S; 
Kemps'  Case,  18  Grat.  977;  Read's  Case,  22 
Grat  924,  941;  BbUr  v.  Wilson,  28  Grat  166, 
175;  RalhY>ad  Co.  v.  Medley.  76  Va.  499,  606; 
Improvement  Oo.  T.  Smith,  86  Ta.  806,  SIO, 
7  S.  B.  365. 

After  a  most  careful  consideration  of  all  the 
facts  and  circumstances  disclosed  by  the  rec- 
ord, we  are  unable  to  say  that  the  evidence  Is 
plainly  Insufficient  to  sustain  the  verdict  To 
do  so  would  require  ub  to  hold  that  all  reason- 
able men  would  necessarily  reach  the  conclu- 
sion, upon  the  facts  and  circumstances  of  the 
case,  that  the  plaintiff's  Intestate  was  guilty 
of  contributory  negligence.  This  we  cannot  do. 

The  Judgment  complained  ot  must  be  af - 
finnedL 

KBITH,     and  GABDWELI^  3^  dissent. 


(BO  B.  a  «»> 


8TATB  V.  DAVIS. 


(Snprone  Ooort  of  South  Gazolfauu    Sept  S4, 

1897.) 

HOMIOIJIB— IVSTBUCTIONS— RlOHT  TO  ARRBST  AVD 

Rbcovxb  Profbrtt. 

1.  It  Is  not  OTor  to  add  to  a  definition  of 
manslaughter  as  the  killing  of  a  human  b^g, 
without  malice,  in  sadden  heat  and  passion;  and 
on  sufficient  legal  provocation,  that  ue  beat  and 
passion  should  amount  to  "an  uocontrollable  im- 
pulse," and  that  passion  should  so  inflame  that 
^'be  hardly  knew  what  he  was  doing." 

2.  Though  provocation  by  words  will  not  re- 
duce a  killing  with  a  deadly  weapon  to  man* 
slaos^ter,  defendant  cannot  complain  tit  a  diarge 
to  the  contrary. 

8.  The  statement  that  one  who  claims  self- 
defense  must  come  into  court  with  clean  hands  la 
not  misleading,  where  followed  immediately  by 
the  statement  mat  one  cannot  bring  about  a  state 
of  affairs  which  necessitates  the  taking  ot  the 
life  of  anotho-,  and  then  plead  self-defense. 

4.  Clr.  Ct  Rule  11.  requiring  requests  to 
diarge  to  be  submitted  In  writUig,  Is  not  complied 
with  by  reading  extracts  from  statutes,  and  oral- 
ly requesting  that  the  same  be  charged. 

6.  Where  there  is  no  evidence  of  the  amonnt 
stoien,  it  Is  error  to  charge  lo  a  homicide  case  that 
If  one  see  another  committing  a  larceny,  he  haa 
a  right  to  arrest  him;  Ot.  Code,  |  1,  authorising 
a  private  person  to  arrest  on  view  only  of  a"feP 
oaj"  committed. 

0.  It  Is  misleading  to  diai;^  In  a  bomidde  ease 
mat  when  a  person  takes  the  property  of  anoth- 
er, In  his  ^presence,  the  latter  bas  the  right  to  re- 
possess hmiself  thereof,  without  explaining  that 
the  exerdse  of  such  right  must  be  without  neach 
of  the  peace. 

Pope,  J.,  dissentiaf. 

Appeal  from  genial  aesalcms  circuit  court 
of  Fairfield  coono^;  R.  0.  Watts,  Jndfl& 
Heniy  'Davis  was  conrleted  ot  murder,  and 

appeals.  Reversed. 

The  following  Is  the  charge  of  the  court: 
"Mr.  Foreman  and  Gentlemen:  The  defend- 
ant Henry  Davis,  here,  is  charged  by  the  state 
of  South  Carolina  with  murder,  the  highest  of- 
fense known  to  om*  law;  that  Is,  the  state  of 
South  Carolina  charges  that  the  d^endant  here 
killed  and  murdared  one  Mr.g^»b^s7<Jb?3gle 
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tMv.  It  iB  for  joa  aow  to  Inqidre  yrtuOm  or 
not,  ondfiT  the  tertlmoay  dertioped  In  thla  case, 
the  defendant  here  did  UU  and  mnidar  the 
deceased,  Snber.  Your  first  Inquiry  wfll  be 
whether  or  not  ICr.  Buber  came  to  bit  death 
by  any  Infltmineiitallty  of  tiu  defendant  here. 
If  yon  conchide  that  the  defendant  did  km 
Sober,  then  yonr  next  inquiry  will  be  wbetho- 
the  defendant  be  firnllty  of  murder  or  man- 
alaughter,  or  not  guilty  of  the  offense  aa  char- 
ged. Yon  have  heard  the  testimony  In  the 
case,  and  with  tbat  I  have  nothing  to  do. 
YoQ  are  the  sole  Judges  of  the  facts.  Now, 
mordw  la  tiie  wi^iwg  ^17  honnn  bdng  with 
malice  aAoethought,  expressed  or  Implied. 
There  cftn  be  no  murder  without  malloe,— ei- 
ther exiffesB  or  Implied  malice.  By  express 
malice,  we  mean  where  the  deed  la  done  with 
a  calm,  sedate,  and  deliberate  mind,  and  form- 
ed design,  attended  by  external  drcamstances 
going  to  show  ttiat  Intaitlon,  such  as  lying  in 
wait,  old  grudges,  or  old  quarrels,  or  ante- 
cedent threats,  or  lying  In  ambush,  and  shoot* 
Ing  a  man.  AU  tSuit  the  law  calls  express  mal- 
ice. Now,  there  can  be  fio  murder,  as  I  said 
before^  without  malice  aforetbou^t,  either  ex- 
press or  implied.  It  la  not  necessary,  Mr. 
Foreman  and  gentlemen  of  the  Jury,  that  that 
malice  shall  exist  In  the  heart  of  the  party 
committing  the  deed  for  any  length  of  time 
previous  to  It,  but  It  baa  got  to  be  there  when 
the  deed  Is  done  When  the  Uf  e  of  a  penon 
ta  taken.  It  most  be  taken  with  malice  afore- 
thought, express  or  Implied;  but  it  Is  not  nec- 
essary, as  i  said  before,  for  that  malice  to  ex- 
ist for  any  length  of  time  previous  to  the  kill- 
ing. It  can  be  there  for  a  moment  or  period 
of  time,  however  brief,  but  it  has  to  be  there 
when  the  deed  Is  done.  Now,  the  law  wlU 
imply  malice  from  any  wanton,  thoughtless, 
cruel,  or  depraved  act;  any  act  going  to  show 
an  Intention  on  the  part  of  a  party  which 
shows  a  heart  devoid  of  all  social  Instincts, 
and  fatally  bent  on  mischief.  If  you,  Mr.  Fore- 
man, were  to  throw  a  dynamite  cartridge  in 
that  crowd  out  there,  although  yon  didn't  In- 
tend to  kill  anyone,  and  It  exploded  and  kill- 
ed a  lot  of  people,  the  law  would  Imply  mal- 
ice from  that  act.  Or,  If  you  were  to  draw 
a  pistol,  and  shoot  Into  that  crowd,  although 
you  didn't  Intend  to  klU  anyone,  nevertheless 
the  law  would  imply  malice  from  that  act,  be- 
cause It  would  be  a  wanton,  cruel,  thoughtless, 
and  depraved  act  on  your  part,  and  that  Is 
what  the  law  means  by  Implied  malice.  Now, 
ordinarily,  the  law  will  presume  malice  from 
any  killing;  that  Is,  where  one  man  kills  an- 
other, and  that  fact  alone  Is  established,  the 
law  will  ordinarily  presume  malice  from  the 
killing.  But  where  all  the  facts  and  circum- 
stances are  developed  on  the  trial  of  the  case, 
that  presumption  no  longer  arises.  It  becomes 
one  of  proof  then,  and  must  go  to  the  Jury, 
and  they  must  decide  from  all  the  facts  and  cir- 
cumstances of  the  case  whether  or  not  malice 
existed.  It  becomes  a  matter  of  fact,  then,  the 
same  as  any  other  fact  in  the  case,  and  the 
state  la  bound  to  prove  It,  on  the  ground  tbat 


be  Triio  aflttma  most  ^ove.  So^  I  said  be- 
fore,  where  all  the  facts  and  dreiimstances  at- 
tauUng  a  homicide  axe  developed  in  the  teett 
monyv  the  prennvtSon  of  malice  no  looger  ex- 
ists, but  it  becomes  a  matter  at  proot,  and  ft  b 
for  the  Jury  to  say,  from  the  facts  and  drenm- 
atamoei  testlfled  to  In  tiie  cue,  vlutlier  or  not 
It  ma  dcme  with  maUoe  atoretlioii^ht*  cagjM 
ed  or  billed.  Nov,  tai  this  cas^  If  joa  eon- 
clnde  from  the  testimony  that  the  defandawt 
killed  the  deceased,  and  that  he  killed  htm 
with  malice  aforethought,  eaqyress  or  infilled, 
then  he  Is  gtillty  of  murder,  and  It  Is  for  yaa 
to  say,  by  your  verdict,  wbetber  ha  diOQld 
hang  or  go  to  the  penitentiary  tar  life,  became 
the  law  makes  this  dlstlnctioD,  sad  leaves  ft 
to  the  Jury.  Wh««ver  the  Jwy  un  aatiafled 
that  the  defendant  Is  guil^  of  mnrder.  and 
Bay,  'We  find  the  defendant  gollty  of  mncder.* 
the  Judge  will  bare  to  Inquse  tiie  exbteme 
penalty^—death;  but  It  yon  oondnde  tliat  flw 
defendant  la  guilty  of  mmKbr,  bnt  aboald  not 
suffer  the  otreme  penalty  €t  tbe  law,  wUcb 
Is  death,  then  yon  say:  *We  find  the  defend- 
ant guilty  of  murdw,  and  recommend  Um  to 
the  mercy  of  the  court,'  and  tbea  it  Is  the 
duty  of  the  Judge,  and  Incumbent  rxjfoa  htan,  to 
send  him  to  the  penitentiary  fw  the  term  (tf  Us 
natoral  life.  So,  If  the  tacts  and  circumstan- 
ces In  this  case  satisfy  you,  beyond  a  reaaon- 
able  doubt,  that  the  defendant  here  la  goDtr 
of  murder,— that  la,  he  took  the  life  of  the  de- 
ceased with  malice  aforethou^t,  express  or  Im- 
plied—then It  Is  for  you  to  say  wbetber  or  doi 
you  convict  him  with  or  withoot  a  reoommoi- 
datlon  to  mercy.  If,  however,  geitlemoi,  you 
are  not  satlBfled  In  this  case  that  the  defendant 
Is  guilty  of  murder,  then  your  next  Inquiry 
will  be  whether  or  not  the  defendant  la  gnOty 
of  manslaughter.  Now,  manslaogbter  Is  the 
killing  of  any  htunan  being  without  malice.  In 
sudden  heat  and  passion,  and  upon  saffldent 
legal  provocation.  Now,  if  tbe  testimony  here 
satisfies  you  that  the  defendant  took  the  life 
ot  the  deceased;  that  he  did  it  without  malice; 
that  he  did  it  in  sudden  heat  and  passioa,  upon 
sufficient  legal  provocation,— your  vodlct  win 
be  'GuUty  of  manslaugbter.'  Now,  aa  to  what 
that  legal  provocation  Is,  Is  sometimes  rerj  dif- 
ficult to  define.  If  the  deceased  here,  by  any 
acts  on  his  part,  did  anything  to  the  defendant 
which  was  calculated  to  highly  Inflame  and 
ecasperate  a  man,  and  bis  passion  was  arous- 
ed by  any  act,  word,  or  deed  of  the  deceased, 
and  while  he  was  in  an  angry  and  inflamed 
condition  of  mind,  in  sudden  heat  and  paaaion. 
he  took  the  life  of  the  deceased,  without  mal- 
ice, then  he  would  be  guilty  of  manslanghtv. 
Now,  if  any  one  were  to  walk  up  to  you  on 
the  street,  Mr.  Foreman,  and  slap  your  Jaws, 
or  do  anything  of  that  sort,  and  exaspuate 
you,  so  that  you  were  hardly  responalbla  for 
what  you  did,  and  you  got  into  a  vay  exas- 
perated and  inflamed  condition  of  mind,  and, 
on  the  spur  of  the  moment.  In  sudden  heat  and 
passion,  pulled  out  a  pistol,  and  killed  that 
man,  that,  In  the  eye  of  the  law,  would  be 
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of  TOU  were . married  men,  and  &  feQow  were 
to  walk  op  to  yon.  and  wwe  to  state  tibat 
some  female  member  cot  jon  family  was  a 
proBtltnterHN>me  decent,  ze^ectaUe^  female 
member  of  yoar  family  was  a  prostltnte,— aM 
it  In  SQch  an  angrr,  and  rnde^  and  ln■ul^ 
lug,  and  insinuating  manner  that  yon  .btilered 
be  meant  exactly  wbat  be  said,  and  It  aroused 
your  passlom;  and  Inflamed  tbem,  so  tbat  you 
took,  his  Ute  DO'  tbs  spur  of  tiie  moment,  not 
with  malice,  bat  in  sodden  heat  and  passion, 
than  the  law  would  say  that  was  soffldent  le< 
gal  proTocatlon,  the  Jury  ndght  say  that  was 
sufficient  legal  proTocatloa,  and  upon  that  find 
Uie  defendant  gnUy  of  mandanghtw.  Now, 
the  difference  between  muider  and  mandaugb- 
ter  Is  tbls:  Thare  can  be  no  mmdH  without 
BDuUlce  aforethought  express  w  Imidled;  and 
mandaugbter  Is  where  a  human  beings  life  Is 
taken  fay  another  In  sudden  heat  end  pasdon, 
without  malice,  upon  sufficient  legal  provoca- 
tion. Now,  as  I  said  before  if  the  tesUmony 
In  the  caee  and  yon  axe  the  sole  Judges  of 
that— eatlsfles  you  that  the  defoidant  here 
toc^  the  life  of  the  deceased  In  suddm  heat  and 
passion,  and  upon  snffldent  legal  proyocatlon, 
and  tbe  deceased  said  anything,  or  did  any- 
thing, to  the  defendant  which  was  calculated 
to  highly  exasperate  and  Inflame  and  arouse 
his  passion,  so  that  he  had  an  oncontroUable 
impulse,  and  he  was  so  Inflamed  with  pas- 
sion tbat  he  hardly  knew  what  he  was  doing, 
and  In  that  beat  and  passion  he  took  tbe  life 
of  tbe  deceased  here,  without  malice,  then 

yon  can    find    Mm    ggPty  Ot  ™ ■  nal ■  n jhtn», 

Now,  tbe  next  grade  of.  homicide  is  self-de- 
*ffHMft,  Any  man  has  a  right  to  defend  him- 
self under  certain  conditions.  But  two  things 
are  nerassaiy,  and  one  Is,  he  must  be  without 
fault  in  brlufl^  on  the  dUBculty,— that  Is,  Mr. 
Vorwaaa,  you  cant  go  and  engage  a  party  In' 
a  quarrel,  and  get  Into  a  flght  with  him,  and 
bring  about  yourself  a  state  of  afCalrs  so  that 
afterwards  it  Is  necessary  for  you  to  take  the 
life  of  that  party  to  sare  your  own  life,  or  to 
sare  your  body  from  s^ons  bodily  harm;  the 
law  does  not  allow  that.  It  says  the  party 
who  claims  self-defense  must  come  Into  court 
with  clean  hands.  You  can't  bring  about  a 
state  of  affairs  on  your  own  part  which  necessi- 
tates your  taking  the  life  of  a  human  being, 
and  then  plead  self-defense.  The  law  says: 
'No,  you  are  not  without  fault  in  bringing  on 
this  dlfflcolty;  yon  brought  It  on  yourself,  and, 
after  you  got  Into  this  fight.  It  probably  did 
become  necessary  to  take  tbe  life  of  the  man 
you  brought  on  the  row  with,  to  save  your  life, 
or  to  save  yourself  from  serious  bodily  harm. 
But  you  were  not  without  fault  in  bringing. on 
this  dll&culty,  and  you  can't  plead  self  •defense; 
you  were  not  without  fault*  So,  as  I  said  be- 
fore, tn  matters  of  self-defense,  the  party 
pleading  it  must  establish— First,  that  he  was 
without  fault  In  bringing  on  the  difficulty;  and, 
secondly,  the  facta  and  dregmstanoea  sur- 
rounding him  must  be  such,  in  the  opinion  of 
the  Jury,-^ot  his  opinion,  but  in  the  opinion 
of  the  Jnry,-^  to  justify  a  man  of  ordinary 


reason  and  firmness  that  he  was  in  actual  Im- 
mediate danger  of  loss  of  Ufe-or  great  bodily 
harm,  from  whldi  he  had  no  probable  means 
at  escape.  Tben,  In  that  event,  be  has  a  right 
to  take  the  life  of  bis  assalhint.  Now,  It  is 
not  what  the  party  thouielTes  think  about  It 
(became  some  nun  ue  mue  eoward^y  tn  s^k 
prehending  danger  when  thse  is  none,  or  more 
rapid  than  others;  some  men  are  more  nerv- 
ous than  others);  but  the  ffeete  surrounding 
him  must  be  audi,  In  the  <vinlon  of  the  jury, 
as  would  Justify  a  man  of  ordinary  reason  and 
courage,  Justify  him  in  believing  his  life  was 
in  danger,  he  was  In  dansor  of  sertons  bodily 
harm. 

**Now,  gmtlfflMD,  I  Aaige  yon,  as  matter 
of  law,  that  if  yon  see  a  party  stealing  your 
property,  if  yon  see  a  party  oommltt^  a  lar^ 
coy,  yon  hare  a  right  to  arreat  that  party. 
If  you  have  a  piece  of  pn^ierty,  Mr.  Foreman, 
lying  on  that  table,  and  I  walk  up  and  take 
that  property  In  your  presence,  you  have  a 
right  to  rqnOTiDfli  yourself  ot  that  property; 
and  tC  I  kill  you  while  you  are  trying  to  re- 
possess yoorsdf  of  your  ^t^erty.  If  I  kUl  yon 
with  malice  aforethougM,  express  or  Implied, 
then  I  am  guUly  of  murder.  If  you  were  at- 
tempting to  romssess  yourself  of  your  yirager- 
ty,  and  by  naaoa  of  thfit  yon  inflamed  my 
passions  and  exasperated  me  so  highly  that, 
cm  the  spur  of  tbe  moment,  without  thinking, 
and  behig  aroused  with  passion,  and  without 
any  malice  <m  my  iMurt,  I  killed  yon  In  sudden 
beat  and  passion,  without  malice,  upon  suffi- 
cient legal  provocatUm,  then  I  am  guilty  of 
manslaughter.  Now,  yon  have  heard  the  tes- 
timony in  this  case^  and  with  that  I  bave  ab- 
solutely nothhag  to  do.  I  could  not,  if  I  want- 
ed to,  and  I  have  no  desire  to  Intratere  with 
yonr  rij^ts  in  that  matter  in  tlie  sll^itest  de- 
gree. Yon  axe  the  sole  Judges  •a  the  testi- 
mony, and  it  Is  not  Cw  me  to  say  or  to  intl' 
mate  my  opinion  of  the  testimony.  I  could  not 
do  It,  if  I  wanted  to,— Intimate  what  my  opln- 
lon  of  the  testimony  is.  You  will  take  the  law 
as  I  have  given  It  to  you,  and,  applyhig  the 
testbzumy  to  the  law,  say  whether  the  prisoner 
be  guilty  of  murder,  guilty  of  manslaughter, 
or  not  guilty.  It  Is  the  duty  of  the  state  In  all 
cases  to  make  out  its  case  beyond  a  reasonable 
doubt  to  your  satisfaction.  By  reasonable 
doubt,  we  don't  mean  a  faodful  or  whimsical 
doubt,  but  a  reasonable  doubt,— &  reasonable, 
and  substantial,  and  well-founded  doubt,— a 
doubt  arising  from  the  testimony  In  the  case. 
If  the  state  has  satisfied  you  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty  of  mur- 
der, then  you  wlU  find  him  guilty,  with  or  with- 
out a  recommendation  to  mercy,  as  you  see 
pro[>er.  If  the  state  has  not  satisfied  you  be- 
yond a  reasonable  doubt  tliat  the  defendant 
Is  guilty  of  murder,  then  you  will  consider 
whether  or  not  tbe  state  has  sattsfled  you,  un- 
der the  testimony  in  the  case,  beyond  a  rea- 
sonable doubt,  that  the  defendant  is  guilty  of 
manslaughter;  and  if  you  condode  that  it  has, 
you  will  find  him  guilty  of  manslaughter. 
Bat  If  you  are  not  satisfied  by  t^gej^i^BjyM^ 


908 


S7  SOUTHEASTBBN  ItSPORTBB. 


CS.C. 


In  UUfl  case,  beyond  a  reasonaUe  doubt,  that 
the  defendant  1b  guilty  at  murder  or  man- 
daughter,  70U  will  say  not  guilty,  and  acquit 
him;  or  If  you  b^eve  that  he  acted  In  self-de- 
fense, yon  will  acquit  him. 

"I  hare  been  requested  by  defendant's  coon- 
sel  to  charge  yon  as  foUows:  '(1)  In  all  cases 
of  homicide,  where  the  facts  attending  the 
killing  hare  been  fully  developed  by  the  tes- 
timony adduced  In  the  trial  of  the  caae,  the 
Jury  cannot  Infer  or  Imply  malice  from  the  use 
of  a  deadly  weapon,  but  It  Is  Incumbent  upon 
the  state  to  prove  malice  by  the  testimony, 
and  the  Jury  cannot  convict  of  murder  In  such 
cases  unless  malice  Is  proved.'  I  have  already 
substantially  charged  you  that  before  In  other 
language.  *00  Dvtty  dtlcen  has  the  1^1  right 
to  resist  the  Illegal  restraint  of  his  penomd 
liberty,  and  if,  in  redsttaig  such  lU^al  restraint 
of  his  liberty,  be  takes  the  life  of  the  person 
attempting  to  arrest  him  or  restrain  his  lib- 
erty, the  killing,  under  anch  drcumstancea,  will 
not  amount  to  nmrder.'  I  chai^  you  that  as 
good  law.  with  this  addition,  that  It  win  not 
murder  unless  he  fired  the  fatal  shot  w 
tofft  the  life  (tf  the  par^  who  arrested  him 
with  malice  aforethought,  ej^ress  or  Imidled. 
If  he  did  take  It  with  malice  aforettiought,  ex- 
press or  implied.  It  would  be  murder;  but  If 
he  took  It  in  sudden  heat  or  passltm,  and  upon 
suffldent  legal  provocation.  It  woddn't  be  mur- 
der, but  simply  manslaughter.  '(^  Where 
one  person  seises  another  In  a  rude  and  vio- 
lent manner,  and  against  his  will,  sudi  seizure 
IB  In  law  an  assault  and  battery;  and  if  such 
assault  end  battery  produces  sudden  beat  and 
passion,  and  the  party  kills  his  assailant  while 
under  the  Influence  of  such  sudden  heat  and 
passion,  and  without  any  malice,  the  assault 
and  battoy  would  amount  In  law  to  a  legal 
provocation,  and  the  killing  under  such  cir- 
cumstances vrlll  not  amount  to  murder.'-  I 
charge  you  that  as  a  matter  of  law;  that  Is 
good  law,— that  Is,  where  one  person  seizes  an- 
other in  i  rude  and  violent  manner,  wltiiout 
authority  so  to  do.  If  he  has  authority  to  make 
the  seizure.  It  wouldn't  be  an  assault  and  bat- 
tery, If  he  had  a  warrant  or  had  a  right  to 
make  the  armt  If  a  felony  was  being  com- 
mitted In  his  presence,— In  his  vlew,-4ie  would 
have  a  right  to  make  the  arrest  '(4)  If  you 
find  from  the  testimony  that  the  deceased,  Mr. 
Snber,  seized  the  defendant  In  a  rude  and  vio- 
lent manner,  and  against  bis  will,  the  deceas- 
ed was  guUty  of  an  assault  and  battery  npon 
the  defendant;  and  if  such  assault  and  bat- 
tery aroused  heat  and  passion  In  the  defendant, 
and  be  killed  Suber  while  in  such  heat  and 
passion,  and  without  malice,  the  assault  and 
battery  amounted  to  such  a  l^;al  provocation 
as  will  reduce  the  kllllug  from  murder  to  man- 
slaughter.' I  charge  you  that  as  matter  of 
law,  if  the  testimony  satisfies  you  that  Mr. 
Suber  didn't  have  any  authority  to  make  the 
arrest  '{5)  If  the  deceased,  Suber,  seized  the 
defendant  in  a  rode  and  violent  manner,  and 
against  his  will,  and  refused  to  release  the  de- 
fendant when  requested  so  to  do,  and  It  was 


necessary  for  the  defendant  to  take  the  life  of 
Suber  In  order  to  effect  his  release,  the  kill- 
ing la  excusable  In  law.  and  you  must  acquit 
the  defaidant'  I  refuse  to  diarge  yon  that. 
If  a  man  comes  np  and  lays  his  hands  on  me; 
and  I  t^  him,  Turn  me  loose,'  and  he  re- 
fuses to  do  It,  and  I  tnm  around  and  UIl  lilm 
with  malice  aforethought,  express  ae  ImpUed, 
It  Is  murder  on  my  part  If  a  man  comes  up 
and  puts  his  Iiands  on  me,  I  have  a  perfect 
right  to  repel  force  by  force,  and  to  use  a  suffi- 
cient amount  of  force  to  get  rid  of  him,  no  mat- 
ter how  much  force  that  la.  and,  if  neeeasaiy. 
If  be  la  tUe^aUy  trying  to  restrain  me  of  my 
liberty,  and  It  la  necessary  for  me  to  dm  a 
Bofllclent  amount  of  force  to  take  his  Ufe,  I 
have  a  right  to  do  it;  bat,  at  the  same  tim^ 
the  moment  a  man  compe  up  and  puts  bis 
hands  on  you,  and  says,  1  arrest  you,'  and 
yon  aay*  Turn  me  loose,'  and  torn  uomid 
and  draw  a  pistol,  and  kill  him  with  malice 
aforethought,  express  or  Implied,  you  are  guilty 
of  murder.  If  the  deceased,  Suber,  aOmeA 
the  defendant  In  a  rude  and  vloloit  manner, 
and  against  his  will,  the  defendant  had  the 
right  to  defend  himself  from  such  an  assauH 
and  battery;  and  If  the  defendant,  dnrln^  the 
progress  ot  the  dlfllculty,  and  b^ng  himself 
free  firom  fault,  believed  his  life  to  be  m  dan- 
ger,  or  that  he  would  receive  great  bodily  harm 
at  the  hands  of  Subs,  and  that  he  took  tbe  life 
<tf  Sober  while  acting  under  such  belief,  and 
you  believe  that  a  man  of  ordinary  flmmea 
and  courage.  In  such  drcumstancea,  would 
have  been  Juatlfled  In  such  bdlef,  then  yon 
must  acquit  the  defendant'  I  charge  yon  that 
That  is  good  law.  *(7)  If  you  have  a  reoaon- 
able  doubt  as  to  whether  the  defendant  Idfled 
Suber  from  malice,  or  while  In  sudden  heat 
and  passion,  aroused  a  legal  provocation, 
you  must  give  the  dtfeodant  the  benefit  ot  audi 
reasonable  doubt,  and  find  him  goUty  of  man- 
slaughter.* I  diarge  yon  tbat  *^  If  yon 
have  any  reaawiable  doubt  as  to  whether  tbe 
killing  was  done  In  sodden  he^  and  paaskm, 
and  upon  a  sufflctent  legal  provocation,  or  that 
he  killed  him  to  escape  from  an  illegal  arrest 
or  restraint  of  his  liberty,  and  It  was  neces- 
sary In  order  to  escape,  you  must  give  the 
defendant  tbe  benefit  of  the  doubt  and  aoqnit 
him.'  I  charge  you  that  ha  connection  with 
what  I  have  charged  you  throughout  the  whole 
case.  *(9)  If  you  have  a  reastmable  doulit  as 
to  whether  the  killing  was  done  In  suddoi  heat 
and  passion,  upm  suffldent  legal  iwovocatkm. 
or  that  he  killed  him  to  preserve  his  life,  or 
save  himself  from  serious  bodily  harm,  and 
that  a  man  of  ordinary  firmness  and  courage 
.would  have  believed  himself  In  danger  of  his 
life  or  serioua  bodily  harm  In  such  circumstan- 
ces, and  that  he  was  free  from  fault  In  biing- 
ing  about  the  difficulty,  you  must  give,  defend- 
ant tbe  benefit  of  Each  reasonable  doubt  and 
acquit  him.'    I  charge  yon  tliat 


"Now,  gentlemen,  you  have  the  whole  case. 
The  form  of  your  verdict  will  be:  If  you  cou- 
dude  the  defendant  is  guilty  of  murder,  you 
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■tgn  ronr  name  as  foreman.  If  yon  oondnde 
tbat  be  Is  guilty  of  murder,  and  desire  to  rec- 
ommend blm  to  the  mercy  of  tbe  cotat,  which 
vIU  have  the  effect  I  have  tcAA  yon,  ttien  you 
will  say:  *We  find  the  defendant  guilty,  and 
recommend  him  to  the  mercy  of  the  court,'  and 
sign  yonr  name  as  foreman.  If  yon  conclude 
be  Is  not  guilty  of  murder,  but  Is  of  man- 
slaugbter,  then  you  wtU  say:  "We  find  the  de- 
fendant guilty  of  manslaughter,'  and  sign  your 
Dame  as  foreman.  If  you  condude  that  he  ta 
cot  guilty,  or  that  he  acted  In  self-defense,  then 
you  will  say:  'We  find  the  defendant  not 
guilty,*  and  sign  your  name  as  foreman.  Mr. 
McDonald:  WIU  your  honor  charge  the  Jury 
this:  That,  even  If  >Mr.  Ruber  had  a  rl^t  to 
arrest  the  {nrlsoner,  he  had  no  right  to  mtreat 
blm?  The  Court:  I  charge  you.  as  a  matter 
of  law,  tbat  when  a  party  has  a  right  to  arrest 
another,  he  only  has  a  right  to  use  the  amount 
of  force  that  Is  necessary  to  make  the  arrest; 
he  must  make  the  arrest  peaceably." 
The  following  are  the  exceptloiis: 
"(1)  For  that  his  honor  erred  In  charging  the 
Juiy  as  follows:  'Now,  the  law  will  Imply 
malice  from  any  wanton,  thoughtless,  cruel,  or 
depraved  act,— any  act  going  to  show  an  Intoi- 
tlon  on  the  part  of  the  party  which  shows  a 
beart  devoid  of  all  social  Instincts,  and  fatally 
bent  on  mischief,'— when  the  same  was  inap- 
plicable to  the  facts  of  this  case,  and  he  should 
bave  charged  tbe  jury  that  tbe  law  creates  no 
presumption  of  malice  when  all  the  facts  and 
_'Ireumstaneea  attending  the  homicide  have 
been  developed  in  the  testimony,  and  are  be- 
fore the  Jury.  (2)  For  that  his  honor  erred  In 
charging  the  Jury  as  follows:  'Now,  as  I  said 
before,  if  the  testimony  In  this  case,  and  you 
are  the  sole  Judges  of  that,  satisfies  you  that 
the  defendant  here  took  'the  life  of  the  deceas- 
ed in  sudden  heat  and  passion,  and  npon  suf- 
ficient legal  provocation,  and  the  deceased  said 
anything  or  .did  anything  to  the  defendant 
which  was  calculated  to  highly  exasperate  and 
infiame  and  arouse  his  passion,  so  that  he  hadi 
an  uncontrollable  Impulse,  and  he  was  so  In- 
flamed with  passion  that  he  hardly  knew  what 
be  was  doing,  and  in  that  heat  and  passion  he 
toolc  tbe  life  of  tbe  deceased  here,  without 
malice,  then  you  can  find  him  guilty  of  man- 
Blaugbter,'— when,  it  is  submitted,  such  charge 
placed  a  greater  burden  of  proof  upon  the  de- 
fendant than  tbat  required  of  him  by  the  law, 
and  prescribed  a  stricter  rule  than  that  pre- 
scribed by  tbe  law  as  to  tbe  degree  of  beat  and 
passion  necessary  to  reduce  the  killing  from 
murder  to  manslaughter,  and  also  took  away 
from  the  Jury  the  right  to  consider  and  deter- 
mine the  d^ee  of  heat  and  passion  necessary 
to  reduce  the  killing  from  murder  to  man- 
filaughter,  and  such  charge  was  also  In  viola- 
tion of  section  26,  art.  5,  of  the  constitution  of 
the  state.  (3)  For  that  his  honor  erred  In 
charging  the  Jury  as  follows:  *Now,  the  next 
Igrade  of  homicide  Is  self-defense.  Any  man 
has  the  right  to  defend  himself  under  certain 
conditions.  But  two  things  are  necessary,  and 
«De  Is  he  must  be  without  fault  In  bringing  on 


tt»  difficulty;  that  Is,  Vr.  Forenuu,  yon  cant 
go  and  engage  a  party  In  a  quarrel,  and  get 
into  a  fight  with  him,  and  bring  about  yoar^ 
self  a  state  of  aflftlES  so  that  afterwarda  It  Is 
necessary  for  yon  to  take  the  life  of  that  party 
to  save  your  own  Iff  e,  or  to  save  yonr  body 
from  serious  bodily  harm.  Tbe  law  does  not 
allow  that  It  says  the  party  wbo  dalmB  aelf- 
defense  must  come  into  court  with  dean  hands. 
You  can't  bring  about  a  state  of  affairs  on  yonr 
own  part  which  necessitates  your  taking  the 
life  of  a  human  bdng,  and  then  plead  self -de- 
fense. The  law  says:  "So,  yon  are  not  witli* 
out  fault  In  bringing  on  the  dtfflcolty.  Ton 
brought  It  on  yourself,  and  after  yon  got  In 
this  fight,  It  probably  did  become  necessary  to 
tMk»  the  life  of  the  man  yon  brought  on  the 
row  wltb,  to  save  your  life,  or  to  save  yourself 
from  serious  bodily  harm.  But  you  are  not 
without  fault  in  bringing  on  this  difficulty,  and 
you  can't  plead  self-defense;  you  were  not 
without  fault"  '—when  such  charge  was  not 
warranted  1^  the  facts  in  this  case,  and  he 
should  bave  charged  the  Jury  that.  If  a  per- 
son brings  on  a  difficulty  with  another  p«son, 
and  such  other  person  seeks  to  avoid  the  diffi- 
culty, by  a  retreat  or  otherwise,  and  Is  forced 
by  necessity  to  Idll  his  assailant,  then  In  that 
case  the  burden  of  proof  would  be  on  the  state 
to  show  that  the  person  committing  tbe  bomi- 
dde  was  In  fault,  before  he  could  be  convict- 
ed of  either  mtuder  or  manslaughter.  (4> 
For  that  his  honor  erred  In  charging  the  Jury, 
in  the  facts  and  drcumstances  of  this  case, 
that  a  person,  l>efore  he  Is  entitled  to  set  up 
the  plea  of  self-defeise,  must  come  into  court 
with  clean  hands,  as  such  charge  has  a  tend- 
ency to  mislead  the  Jury.  (5)  For  that  his 
honor  erred  In  refusing  or  neglecting,  when 
requested  so  to  do  by  the  defendant's  counsel, 
to  charge  the  Jury  as  to  the  right  of  private 
persons  to  arrest  without  a  warrant,  as  laid 
down  in  sections  1  and  2  of  the  Grlmhial  Oode 
(2  Rev.  St.  1803).  (6)  For  tbat  his  honor  err- 
ed In  charging  the  Jury  as  follows:  'Now,  gen- 
tlemen, I  charge  you,  as  a  matter  of  law,  that 
if  you  see  a  par^  stealing  your  property,  or  If 
you  see  a  party  committing  a  larceny,  you  bave 
a  right  to  arrest  that  party,'— when  he  should 
bave  charged  that  a  private  Individual  could 
only  make  an  arrest  In  the  cases  mentioned 
and  prescribed  In  sections  1  and  2  of  the  Crim- 
inal Code  (Bev.  St  1883).  (7)  For  that  his 
honor  erred  in  charging  the  Jury  as  follows: 
'If  you  bave  a  piece  of  property,  Mr.  Foreman, 
lying  on  tbat  table,  and  I  walk  up  and  take 
the  property  In  your  presence,  you  have  a  right 
to  repossess  yourself  of  that  property,  and  if 
I  kill  you  while  you  are  trying  to  repossess 
yourself  of  your  property,  if  I  kill  you  with 
malice  aforethought  express  or  ln:q)lled,  then  I 
am  guilty  of  murder,'— when  he  should  have 
charged  the  Jury  that  a  person,  In  such  cir- 
cumstances, could  only  repossess  himsdf  of  bis 
property  In  an  orderly  and  quiet  manner,  and 
without  a  breach  of  the  peace.  (8)  For  that 
his  honor  erred  in  supplementing  the  cbai'gt^ 

of  the  defendant's  second  requc 
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hy  ebuglag  u  foDowi:  1  charge  yon  that 
as  good  law,  with  this  adiUtloii:  that  it  wUl 
not  be  murder,  unless  he  fired  the  fatal  shot, 
or  took  the  life  of  the  party  who  arrested 
him,  with  malice  aforethought,  express  or  Im- 
pUed.  If  be  did  take  It  with  moUoe  afore- 
thought, express  or  Implied,  It  would  be  mur- 
der; bnt  if  he  took  It  In  sudden  heat  and 
passion,  and  upon  sufficient  legal  provocaticm. 
It  wouldn't  be  murder,  bnt  simply  manslaugh- 
ter,' <9)  That  his  honor  erred  In  refusing  to 
charge  the  defendant's  fifth  request  to  chaive, 
whldi  was  OS  foUowa:  'If  the  deceased,  Saber, 
seised  the  defendant  In  a  rude  and  violent 
mamier,  and  against  his  will,  and  refused  to 
release  tiie  defendant  when  requested  so  to  do, 
and  it  was  necessary  for  the  defendant  to  take 
the  life  of  Suber  in  order  to  effect  his  release, 
the  killing  is  excusable  in  law,  and  you  must 
acquit  the  defendant;'  and  further  erred  in 
charging,  instead  thereof,  the  f (blowing:  If  a 
man  ccnnes  up  and  lays  his  hands  on  me,  and 
I  UU  him,  "Turn  me  loose,"  and  he  refuses  to 
do  it,  and  I  torn  around  and  kill  him  with  mal- 
ice aforethought,  express  or  Implied,  It  Is  mur- 
der on  my  part  If  a  man  comes  up  and  puts 
his  hands  on  me,  I  have  a  perfect  right  to  re- 
pel force  by  force,  and  to  use  a  sufficient 
amount  of  ftnrce  to  get  rid  of  him,  no  matter 
how  much  f<nrce  that  Is;  and.  If  necessary,  If 
he  Is  illegally  trying  to  restrain  me  of  my  lib- 
wty,  and  it  1b  necessary  for  me  to  use  a  suffi- 
cient amount  of  force  to  take  Ids  life,  I  have  a 
light  to  do  It;  but.  at  the  same  time,  the 
QKHuent  a  man  comes  up  and  puts  his  hands 
on  yon,  and  soys,  "I  arrest  you,"  and  you  soy, 
"Tom  me  loose,"  and  torn  round  and  draw  a 
pistol,  and  kill  him  with  malice  aforethought, 
express  or  bnplled,  yon  axe  guilty  of  murder,'— 
when  Huch  charge  was  wholly  and  entirely 
inapplicable  to  the  facts  of  the  case,  and  had 
a  tendency  to  prejudice  the  defendant  In  the 
minds  the  jury.  a(9  Fw  that  tala  btmor  af 
ed  hi  qnoll^lng  the  chai^  of  the  defendant's 
fourth  request  to  charge,  by  using  the  follow- 
ing language:  1  duuge  you  that  aa  matter  of 
law.  If  the  testimony  satisfies  yon  that  Mr. 
Sober  didn't  have  any  authority  to  make  the 
arrest,*— thereto  ^(teting  section  2e^  art  5, 
of  tbe  omstltutloa  of  the  state,  by  charging  on 
the  facta  of  the  case. 

J.  B.  McDonald  and  J.  W.  Hanahan,  tor 
appellant    J.  K.  Henry,  for  tbe  State. 

JONES,  J.  The  appellant  under  an  in- 
dictment charging  htm  with  the  murder  of 
James  E.  Suber,  was  foxmd  guilty,  and  sen- 
tenced to  be  hanged.  His  grounds  of  appeal 
relate  wholly  to  the  charge  of  the  drcnlt 
judge.  The  charge  and  the  exceptlcms  there- 
to appear  in  the  official  report  A  gen- 
eral summary  of  the  facts  which  the  testi- 
mony Offered  by  the  state  tended  to  prore 
may  make  more  clear  the  questions  lUTOlved: 
The  deceased,  James  E.  Suber,  kept  a  store 
at  Lylesford,  in  Fairfield  county.  About  7 
o^clock  p.  Ok,  August  10,  iSSti,  dfrfendant  woa 


In  the  store.  Deceased,  having  gone  oat  of 
the  store  for  a  brief  while,  returning,  saw 
d^endant  at  his  nfl^y  drawer,  and  htrf- 
lowed  at  hbn.  Defendant  ran  out  ot  tte 
store.  One  witness  said  that  defendant  after 
taking  his  hand  out  of  the  money  drawer, 
attempted  to  put  hla  hand  in  his  pocket  and 
some  money  fell  oa  the  floor.  Deceased,  aft- 
er examining  the  drawer,  followed  defendant, 
and  called  out  to  him:  "Hold  on,  Eteniy. 
You  have  been  in  my  money  drawer  and  tak- 
en my  money.  Tou  had  no  business  to  do  It 
and  I  want  It"  Defendant  walked  on,  and 
deceased  overtook  him  a  short  distance  from 
the  store,  and  laid  his  hand  on  def^dant's 
shoulder  from  behind.  Defmdant  turned, 
and  deceased  caught  hold  of  the  lapd  of  de- 
fendant's coat,  and  demanded  that  he  glre  up 
the  money.  Defendant  denied  having  taken 
his  miMiey,  and  demanded  to  be  turned  loose. 
Deceased  refused  to  turn  him  loose  onlesa  be 
would  give  up  the  money.  They  began  to 
puD  at  each  other,  and  In  the  scuffle  deceased 
threw  defendant  down.  They  arose,  and.  In 
the  struggle  foUowtaig,  defendant  fired  his 
pistol  and  jerked  loose.  Deceased  attempted 
to  seize  defendant  again,  and  defendant  shot 
the  second  time.  Deceased  was  told  by  a 
bystander  to  get  his  gun  and  kiB  defendant. 
Deceased  started  to  his  store,  when  defendant 
fired  at  him  tbe  third  time,  missing  him. 
Defendant  then  moved  off  rapidly.  Deceased 
soon  reappeared  from  bis  store  with  a  gun  in 
his  hand,  but  when  told  to  pursue  and  shoot 
defendant  he  said:  "No;  I  was  not  mad 
about  him  stesling  my  money.  I  only  wanted 
it  and  he  has  taken  my  money  and  shot  me. 
but  I  will  not  shoot  him  now."  Deceased 
was  wounded  In  two  places,  one  ball  enter- 
log  the  bowels  from  the  right  side,  the  other 
a  little  below  the  left  nipple,  and  died  next 
day.  In  hla  dying  declarations,  admitted  in 
ertdenc^  he  said  he  saw  defendant  in  his 
money  drawer,  and  hollowed  at  him;  that 
defendant  made  one  more  rake  at  the  drawer, 
and  ran  out  behind  the  counto*  and  Jnnqnd 
oat  ot  tbe  door;  that  he  (decease^  went  te 
the  drawer,  and  saw  he  had  taken  oHMKy; 
that  he  followed  him,  put  his  hand  In  the 
collar  of  defendant's  coat  and  told  him  to 
give  him  his  money;  that  he  demanded  the- 
money  two  or  three  times;  that  defendant 
would  not  give  It  up,  and  that  he  tripped  de- 
fendant; that  he  had  no  idea  of  hurting  de- 
fendant; that  he  tripped  him  up  twice;  that 
he  did  not  Intend  throwing  him  down,  but 
Intended  to  scare  the  money  out  of  him;  that 
as  he  rose  the  second  time  defendant  shot 
him;  that  he  took  his  hands  off  defendant 
being  dazed,  and  attempted  to  change  his  po- 
sition, but  before  he  could  do  it  defendant 
shot  him  again;  that  he  went  in  the  sttwe- 
and  got  his  gun,  and  came  to  tbe  side  door 
when  defendant  was  25  yards  off.  Be  fur- 
ther said  that  defendant  attempted  to  blte- 
hlm  on  the  arm,  and  he  told  defendant  that 
if  he  did,  he  would  maul  him.  He  further 
■aid  that  he  had  «pz|9^f}4j«)«$^hia- 


STAXB  T.  DATI& 


911 


luuida  m  dtfendant,  bnt  h%  had  no  Idea  <!•- 
fendant  bad  a  platol;  tbat  defendant  ibot  him 
from  ooder  corer,  and  be  did  not  Me  the  Bbh 
toL 

1.  It  Is  oryed  aa  the  first  gEonnd  of  appeal 
that  the  clrcnlt  judge  and  hi  duiglng  tbat 
"the  law  ^11  Imply  malice  ftwn  any  wan- 
tion,  thonghtleas,  crnel,  or  depraved  act,— any 
act  KOiag  to  show  an  Intention  on  the  ^art  at 
die  party  which  shows  a  heart  derold  o£  all 
social  InsUncts  and  fatally  bait  on  mischief." 
It  waa  conceded  In  argument  tbat  this  charge 
was  theoretically  correct,  but  It  is  claimed 
that  It  was  in^)[iUcable  to  the  fiicts  of  the 
case,  and  that  he'  should  have  charged  the 
Jury  tbat  the  law  creates  no  presmnpUtn  <tf 
malice  when  all  the  facts  and  clrcumBtan- 
ces  attending  the  homicide  have  been  der^ 
oped  In  the  testimony.  This  exception  is  not 
wen  taken.  It  was  Qolte  applicable  and  m»- 
proiHlate  In  this  case  for  the  Judge,  hi  his 
charge,  to  »plahi  the  meaning  oi  "Implied 
malice"  the  Indictment  being  for  murder. 
The  record  further  dedaxtt  that,  Immediately 
after  explaining  'implied  malice,"  he  expressly 
charged  predsdy  tt  la  dalmed  be  sbonld 
have  charged. 

2.  It  is  contended  that  there  was  nror  In 
the  following  charge:   "Now,  as  I  said  before, 

'  if  the  teatlmooy  In  this  case  (and  you  are  the 
sole  Judges  of  thaQ  sattsfles  you  that  the  de- 
fendant here  ttmk  the  life  of  the  deceased  in 
sudden  heat  and  passion,  and  upon  sufficient 
l^al  provocation,  and  the  deceased  said  any- 
thing or  did  anything  to  the  defendant  which 
was  calculated  to  highly  exasperate  and  in- 
flame and  arouse  his  passion,  so  tbat  he  had 
■an  micmtroUable  Impulse,  and  he  was  ■»  In- 
flamed with  passion  that  he  hardly  knew  what 
lie  was  d<^,  and  In  that  heat  and  pasBkm  be 
took  the  life  of  the  deceased,  withont  malices 
then  you  can  find  him  guilty  of  manslaughter." 
It  is  objected  that  this  charge  (1)  prescribed 
A  stricter  rule  than  that  ivqalzed  by  law  aa 
to  the  degree  of  heat  and  passion  necessary  to 
reduce  the  killing  tn»a  murder  to  T»fli!i>llimgli- 
Us;  C2)  took  from  the  Jniy  the  ri^t  to  detw- 
mlne  the  degree  of  heat  and  passion  dbqss- 
sazy  to  reduce  the  killing  firom  rnnrder  to  maii- 
alaughter;  and^)  was  in  Tloiatlni  of  artlde  5, 
{  28,  of  the  conaUtnttoD,  forblddbig  Judges 
from  charging  the  Jury  In  respect  to  matters 
of  fact  Of  the  second  and  third  grounds 
alone  nothing  moce.  need  be  said  than  that 
they  are  not  tenable.  Ibe  first  ground  de- 
serves more  extended  notice^  The  dxcult 
Jodge  correctly  defined  "nuudaughta"  as  Qie 
Idlllng  of  any  human  bdng,  withont  malices  In 
sudden  beat  and  passion,  and  upon  soffldent 
legal  proTocation.  It  Is  owtended,  howerer, 
that  be  was  not  aathorlaed  to  go  further,  and 
add  words  Indicating  that  the  beat  and  pas- 
sion should  amount  to  an  '*uneontroUable  Im- 
pulse," and  that  passion  sbonld  so  Inflame  tbat 
"be  hardly  knew  what  be  wu  doing:'*  In 
Desty.  Or.  Law«  I  128d.  It  Is  stated  tUt  ade- 
quate provocation  and  ungovernable  passion 
must  cgncnrs  tbMt,  to  naocs  murder  to  man- 


daughter,  a  provocation  must  be  established 
sufficient  to  rendw  tbe  passion  hrreslstlble.  In 
dark.  Or.  Law,  p.  16S,  Oe  doctrine  is  laid 
down  **that  the  provocation  must  be  such  as 
the  law  deems  adequate  to  excite  uncontrol- 
lable passion  in  the  mind  a  reascmable  msn." 
Mr.  Bishop,  In  his  Criminal  Law  (vtrtume  2,  p. 
886.  i  687),  says:  "The  sufficiency  of  the  pas- 
sion to  take  away  malice^  and  reduce  what 
would  be  murder  to  manslaughter,  is  so  much 
a  question  of  law  tbat  it  Is  difficult  to  say,  on 
the  authorities,  how  Intoise,  in  fact.  It  must 
be.  *  *  *  The  passion  _  must  be  such  as  is 
sometimes  called  Irresistibly  yet  It  is  too 
strraig  to  Bsy  that  tbe  reason  ot  the  party 
should  be  dethroned,  or  he  should  act  In  a 
whirlwind  of  paasiim."  So,  In  Ola:^,  Cr. 
Law,  p.  167.  it  is  said:  "The  provocation  must 
deprive  one  of  the  power  ot  s^f-control,  bnt 
It  need  not  entirely  dethrcme  reason."  This  is 
supported  by  the  f (blowing  citations:  Tfflrir 
tory  V.  Catton  (Utah)  16  Pac.  802;  Usher  v. 
People,  10  Mich.  212;  Brooks  v.  Com.,  61  Pa. 
St  852:  Davis  V.  People,  114  lU.  82,  28  N.  EL 
182.  See,  also,  People  v.  Freeland.  6  CaL  86. 
In  tbe  case  of  State  t.  Hill.  4  Dev.  ft  B.  481, 
relied  on  1^  appellant,  Gastcm,  J.,  said;  "We 
nowhere  find  that  the  passion  which  in  law 
rebuts  the  imputation  of  malice  must  be  so 
overpoweHng  as  for  the  time  to  shut  out 
knowledge  and  destroy  volition.  All  the  writ- 
ers concur  In  xcftreeentlng  this  Indulgence  <tf 
tbe  law  to  be  a  ontdescenaion  to  tbe  frailty  at 
the  human  frame,  wbich,  during  the  furor 
brevlB,  renders  a  man  deaf  to  tbe  voice  of  rea- 
son, so  that;  although  the  act  done  was  In- 
tentlooal  of  death,  It  was  not  the  result  ot 
malignity  of  heart,  but  Imputable  to  human 
Infirmity."  "The  provocation  by  tbe  deceas- 
ed must  be  the  direct  and  cootrc^ng  cause  of 
the  passion,  and  It  must  be  such  as  naturally 
and  iDStanlJy  to  produce  In  the  minds  of  pw- 
sona  onUnarily  constituted  the  highest  d^ree 
oi  exaqteratlon,  tagBt  anger,  sudden  resent- 
m^l;  or  t«ror,  rend^lng  tbe  mind  incapable 
of  cool  reflectkm."  9  Am.  &  Bng.  Bnc  Iaw. 
p.  678.  In  State  t.  SmUb.  10  Rich.  law.  817. 
tbe  passion  which  reduces  a  felonious  killing 
to  minslaoghter  Is  cbuncterlaed  as  a  "tem- 
porary lAiensy  exelted  by  siifflcient  legal  prov- 
ocation"; and  In  State  v.  McCanta,  1  speer. 
*89%  Judge  WanUaw  speaks  o£  tiili  paBBl« 
as  "the  violent  Impulse  of  anger,  outstripping 
the  tardier  (^emtfODs  of  reason,  provoked  by 
sufficient  cause."  It  may  be  concluded,  there- 
fore, tbat  "the  sudden  beat  and  passion,  upon 
sufficient  legal  provocation,"  which  mitigates  a 
felonious  kllUng  to  manslsughter,  while  tt 
need  not  d^rone  reason  oitlrdy,  or  shut  ont 
knowledge  and  v(^<»i,  must  be  radi  as  would 
naturally  disturb  tbe  sway  of  nasm,  and  ren- 
der the  mind  ot  an  mdlnary  person  incapable 
of  cool  reflection*  and  produce  what  accord- 
ing to  tauman  eqwriency  may  be  called  an 
"nncontrcrilable  bnpulae  to  do  Tlitoice."  We 
do  not  think  the  charge  of  tbe  Judge  went  be- 
yond thit  limits  above  prescribed,  and  it  was 
fhorefore  not  enoTi  In  w  Car  as  bis  ehaxge  m- 
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Utee  to  acts  which  tin  lav  deems  adeqaate  to 
proToke  audi  pasakm.  Bat  it  la  well  i^tled  In 
this  state  tltat  where  death  was  caused  try  the 
Qse  of  a  deadly  weapon,  as  In  this  case,  provo- 
cation by  words  only,  no  matter  how  opprobxi- 
om  and  hard  to  be  borne,  would  not  be  suffl- 
dodt  to  rednce  tbm  kUUng  to  maoslanghtsr. 
State  T.  Jacobs,  26  8.  a  29,  4  S.  B.  789;  State 
T.  LereOe,  M  S.  G.  120,  18  8.  K  819.  Therc- 
Core  the  Judge  erred  In  chargltag  that  "If  the  de* 
ceaaed  said  anything  to  the  defendant  which 
was  calcniated  to  highly  ezaspoatSb"  etc. 
But,  though  erroneona  in  this  rMpect,  it  waa 
moat  farorable  to  the  prisoner,  in  view  nT  the 
fact  that  deceased  charged  the  defendant  with 
stealing  his  money  Just  before  the  fatal  shot. 
The  error  was  harmless,  and  therefore  not  re- 
versible. 

8.  The  third  and  fourth  except!  cms  may  be 
consldOTed  togethw.  We  Odnk  a  reference  to 
the  charge,  as  a  whole,  <»i  the  subject  of  sdf- 
defense,  will  show  tiiat  the  Judge  ctnomltted 
no  error.  The  expression  that  "the  party  who 
claims  self-defense  must  come  into  court  with 
dean  hands,'*  wUle  not  strictly  appropriate, 
was  80  explained  by  other  language  as  to  show 
the  Jury  clearly  that  the  Judge  meant  nothing 
mare  than  the  law  required,  tIe.  that  the  par^ 
ty  who  sets  up  the  plea  of  self-defense  must  be 
without  fkult  In  bringing  on  the  necessity  to 
take  human  life,  for  be  said  Immediately  after- 
wards:  "Yon  cannot  bring  about  a  state  of 
affaire  on  your  own  part  whldi  necessitates 
your  taking  the  life  (tf  a  human  bting,  and 
then  i>lead  self-defense."  See  State  v.  Beck- 
bam,  24  S.  G.  288.  These  ezceptimu  are  orer 
ruled. 

4.  The  fifth  exception  is  as  follows:  "MS) 
For  that  his  honor  erred  in  refusing  and  neg- 
lecting, when  requested  so  to  do  by  the  de- 
fendant's counsel,  to  chai^  the  Juxy  aa  to  the 
right  of  private  persona  to  arrest  without  a 
warrant,  as  laid  down  In  sections  1  and  2  of 
the  Griminal  Code  (volume  2  of  the  Revised 
Statutes  of  1898)."  As  to  this  fifth  excepti<»i: 
Perhape  It  la  too  general  to  require  considera- 
tion; but,  waiving  this,  does  the  t«cord  dis- 
close that  the  circuit  Judge  refused  or  neg- 
lected to  charge  any  request  presented  to  him 
in  writing  aa  required  by  rule  11  of  the  circuit 
court?  It  spears  that,  at  tbe  beginning  of 
the  argument,  counsel  for  defendant  read  to 
the  court,  and  requested  the  court  to  charge  as 
therein  laid  down,  sections  1  and  2  of  the  Crim- 
inal Code,  which  are  as  follows: 

"Section  1.  Upon  view  of  a  felony  commit- 
ted, or  upon  certain  information  that  felony 
has  been  committed,  any  person  may  arrest 
the  felon  and  take  him  to  a  Judge  or  trial 
Justice,  to  be  dealt  with  according  to  law. 

"Sec.  2.  It  shall  be  lawful  for  any  citizen  to 
arrest  any  person  In  the  nighttime,  by  such 
efficient  means  as  the  darkness  and  the  proI>a- 
blllty  of  his  escape  render  necessary,  even  If 
his  life  should  be  thereby  taken.  In  cases 
where  he  has  committed  a  felony,  or  has  en- 
tered  a  dwelling  house  with  evil  Intent,  or  has 
broken  or  Is  breaking  into  an  out  house  with 


a  view  to  plnndfiv,  or  has  in  Us  possession 
stolen  properly,  or  being  under  drcomsUmcM 
which  raise  Just  mq^ldon  of  his  de^ift  to 
steal  or  to  comndt  smne  fOhmy  flees  wboi 
hailed." 

Rule  11  ot  the  circuit  court  provides  that 
"before  the  argument  of  the  case  commences 
the  counsel  on  dther  side  shall  read  and  snb- 
mlt  to  the  court  in  writing  such  propoettlons 
of  law  as  they  propose  to  rdy  on,  which  stasD 
constitute  the  request  to  charge,"  etc.  We  do 
not  think  a  request  to  duige  prossntcd  In  the 
manner  described  Is  a  substantial  compliance 
with  this  rule.  See  iiciaSr  r.  Railway  Col, 
81  8.  a  510^  10  S.  BL  243.  The  vatne  of  tbe 
role  requiring  such  requests  to  be  in  writing, 
so  as  to  promote  accuracy  and  certainty, 
would  be  greatly  in^ateed  iXy  holding  that  the 
reading  of  extracts  from  statutes,  dedsiims, 
and  text-books,  with  oral  request  that  socb 
be  charged  to  the  Jury,  Is  a  snbstsntial  otsivli- 
anoe  therewittL  Justice  and  its  orda-ly  admiD- 
Istratkm  will  be  promoted  by  iii»<Bting  on  com- 
pliance with  the  provisions  OT  this  ml&  It 
may  be  that  a  case  might  arise  in  which 
court,  ex  gratia,  would  waive  technical  com- 
jxUance  with  a  rule  made  merely  for  the  or- 
derly conduct  of  Oie  business  ot  a  court  But 
in  this  case  such  neceufty  does  not  arise. 

6.  The  sixth  exoepUon  is  as  follows:  "(«) 
For  that  his  honw  erred  In  charging  the  Jury 
as  ftdlo\re:  'Now,  gentiemen,  I  charge  you. 
as  matter  of  law,  that  if  you  see  a  party  steal- 
ing your  property,  or  tt  yon  see  a  party  com- 
mitting a  larceny,  you  have  a  right  to  arrest 
tiiat  party,'— whoi  he  should  have  charged 
that  a  private  Individual  could  only  make  an 
arrest  in  the  cases  mentioned  and  prescribed 
In  sections  1  and  2  of  tbe  Criminal  Code  (Bev. 
St  1893)."  At  common  law  a  private  p^son 
had  the  right  to  arrest  without  warrant,  any 
person  who  committed  or  attempted  to  commit 
a  felony  to  his  view.  In  State  v.  Anderson,  1 
Hill  (8.  0.)  212.  the  court  said  that  In  order 
to  Justify  an  arrest  by  private  persons,  tbe 
proof  must  show  that  a  felony  was  committed, 
and  that  the  prisoner  was  the  perpetrator. 
Section  1  of  the  Criminal  Code,  quoted  above, 
allows  any  person  to  arrest  upon  view  ot  a 
felony  committed,  or  upon  certain  Information 
that  a  felony  has  been  committed,  in  this 
case  the  evidence  tended  to  show  that  defoid- 
ant  had  stolen  some  money  belonging  to  de- 
ceased. In  his  view,  from  a  money  drawer  in 
deceased's  store,  but  no  evidence  was  offered 
to  show  the  amount  of  the  money  stolen.  If 
the  amount  stolen  was  less  than  $20.  then  no 
felony  was  committed,  unless  the  larceny  was 
compound  larceny.  There  was  no  evidence  in 
the  case  that  the  store  was  used  as  a  dwell- 
ing. Hence  the  Jury  may  have  concluded 
from  the  evidence  that  defendant  had  commit- 
ted a  simple  petit  larceny.  Such  a  larc^y  in 
this  state  Is  a  misdemeanor,  and  not  a  felony. 
Section  2  of  the  Criminal  Code  allows  any 
citizen  to  arrest  "In  the  nighttime"  under  cer- 
tain circumstances,  and  for  certain  offenses,— 
anumg  othos,  when  tbe  offender  "has  In  his 
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pnimB— ton  ftoloi  jropirty.**  The  erldenoe 
toided  to  ihaw  tbat  ttM  lucenjr  took  place  a 
Bbort  vhUe  beftm  7:80  p.  m.,  AngiBt  18D6, 
Kt  wUdi  hoar  it  appeua  deceased  wu  ahot 
Vrom  thli  evldefice  alone  It  cannot  be  aald 
with  certainty  that  tiie  alleged  arrest  was  at- 
tempted In  the  nighttime,  so  as  to  make  sec- 
tion 2  applicable.  It  seenu  dear,  therefore, 
In  Tlew  of  the  evidence  In  the  case,  that  the 
drcnit  Judge  erred,  In  Instructing  the  Jnry  as 
he  did  as  to  the  right  of  aqy  person  to  arrest 
for  Urcenj  conuoltted,  In  fidUng  to  dIstlngnUb 
between  larceny  that  ta  felony  and  larceny 
tbat  Is  mlademeanor.  FW  a  aUuple  petit  lar- 
ceny a  private  perrai  has  no  rl^t  to  arrrat 
wlthoat  warrant  It  may  seem  hard  that  one 
has  no  right  to  arrest  for  a  petit  larceny  of 
bis  own  property  committed  In  his  view,  bnt 
such  Is  the  law.  Wbethw  the  alleged  arrest 
was  l^al  or  Ulegal  was  a  vital  question  In  the 
case.  From  tiie  charge  of  tin  Judge,  the  Jury 
jad  a  right  to  inlet  tbaX  deceased  had  the 
.rl|^  to  arrest  defendant,  and  tiierefore  defend- 
ant had  no  right  to  resist;  and  this  may  have 
contrcdled  them  In  detmntailng  the  qnestlon 
whether  Ibe  defendant  Idlled  in  malice,  or  in 
sudden  heat  and  passion,  npon  the  ivovocatlon 
of  an  nnlawfol  arrest  WhUe  It  may  be  mur- 
der, mider  certain  drctunstances,  to  kill  In  re- 
sisting an  nnlawtnl  arrest,  generally  it  Is  man- 
slaughter only.  If  duie  In  beat  and  passion 
provoked  by  the  m^al  arrest,  and  not  with 
malice. 

6.  The  seventh  exception  alle^  error  In  the 
following  charge:  **If  you  have  a  irtece  of 
proper^,  Mx.  Foreman,  lying  on  tbat  talde, 
and  I  walk  up  and  take  the  property  In  your 
presence,  yon  have  a  right  to  repossess  your- 
self of  that  property;  and  If  I  km  you  while 
you  are  trying  to  r^mssess  yours^  of  yonr 
property,-4f  I  kill  you  with  malice  afore- 
thought expressed  or  Implied,— then  I  am  gollty 
of  murder."  It  1b  contended  that  the  error 
here  consists  hi  not  charging  the  jury  that  a 
person.  In  such  drcmnstances,  conld  only  re* 
possess  himself  of  his  property  In  an  orderly 
and  quiet  manner,  and  without  a  tceach  of  the 
peace.  In  so  far  as  the  Judge  instructs  the 
Jtixy  that  a  killing  with  malice  af(H%thought 
IB  nnirder,  the  idiarge  Is  onobjecttonable;  but 
It  was  calculated  to  mislead  the  Jury  to  tell 
tbem  that  when  a  person  takes  the  pnq^erty 
of  another  In  bis  presence  the  latter  bas  the 
right  to  r^HMsess  himself  of  tbat  propoty, 
without  explaining  that  the  exercise  of  such 
right  must  be  without  a  Ixeacb  of  the  peace. 
Under  such  drcnmstancea  tme  conld  not  law- 
fnlly-resort  to  violenoe  to  r^aJn  his  property. 
The  law  provides  other  adequate  means  to  re- 
dress wrongs  of  that  character,  more  consist' 
eat  with  the  peace  and  safety  of  sodely. 

The  remaining  exceptions  were  not  argued, 
and  we  content  otirselves  wlfii  ovarullng  the 
same  wlQiont  extended  condderatlon.  The 
Judgment  of  the  drcnit  court  Is  reversed,  and 
the  case  remanded  for  a  new  trial. 

POPE,  J.,  dissentliv. 
S7S.B.-68 


ru  s.  c.  wi) 
ROBERTS  et  aL  v.  PAWI^ET  et  aL 
CBupreuie  Oourt  of  South  Carolina.    Bq>t  80 
1897.) 

DSIAOIT— JtJDaKBHT^UKUQOIDATBD  MoTCBt  Ds- 

Mairi>— Rbcobd— SsTTiNe  Asidb—Jodoubut 

AOAlSgT  DBPXKDANT  NOT  SbHVEP. 

1.  Default  judgmrat  on  an  nnliguidated  money 
demand  being  authorized  by  Code,  S  267,  without 
vodict  only  where  an  itemised  account  duly  veri- 
fied is  saved  with  the  summons  and  complaint, 
should  be  vacated  on  motion,  the  record  showing 
that  the  Itemized  account  annexed  to  the  com- 
plaint, and  in  terms  made  a  part  thereof,  which 
was  s^red  on  defendant,  was  unverified;  and  It 
is  immaterial  that  there  was  tonnd  unexplained 
In  the  Judgment  roll  a  Borate  unattached  paper, 
gu^rting  to  he  an  Itsmiaed  aooonnt  duly  veri- 

2.  Code,  S  1B7,  subd.  1,  providing  that,  If  the 
action  be  against  defendants  jointly  Indebted  on 
the  contract  plaintifC  may  proceed  against  the  de- 
fendant served,  and,  if  he  recover  Judgment '  it 
may  be  entered  against  all  the  defendants  thus 
Jointly  Indebted  so  far  only  as  that  it  may  be  en- 
forced against  the  joint  property  of  all  and  the 
separate  property  of  the  defendants  served,  does 
not  authorize  a  general  Judgment  against  the  one 
not  served,  and  aoes  not  authorize  any  judgment 
other  than  against  the  one  served,  where  the 
Bommws  Is  issued  against  him  alone,  though  the 
complaint  is  against  two  defendants,  and  al- 
leges a  sale  to  them  as  partners. 

3.  Where  entry  of  judgment  against  two  per- 
wooB  is  as  to  one  wholly  unauthorized,  It  must  be 
set  aside,  not  oAl;  as  to  him,  but  as  to  the  other. 

4.  Motion  to  set  aside  default  Judgment  on 
the  proond  that  It  was  entered  without  legal  au- 
thonty,  need  not  show  that  defendants  have  a 
meritorious  defense,  or  have  sustained  any  preju- 
dice. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;  James  Aldrlch,  Judge. 

Action  by  R.  R.  Roberts  and  another,  dt^ng 
business  under  the  firm  name  of  Roberts  & 
Hoge,  against  E.  P.  Pawley  and  another,  do- 
ing busing  under  the  firm  name  of  B.  P. 
Pawley.  Motion  to  vacate  Judgment  for  plain- 
tiffs was  refused,  and  defendante  appeal  Re- 
versed. 

Hie  "ease"  Is  as  follows: 

"The  qnestlais  Involved  In  Ihta  ivpeal  arose 
«a  a  motion,  In  above-entltted  cause,  on  brtialf 
of  the  defendants,  to  vacate  and  set  aside  the 
Judgmoit  entered  In  the  cause,  on  the  ftdlow- 
ing  notice: 

"  'Steto  of  Sootb  Carolina,  County  of  FUxc- 
ence.  In  the  Court  of  Common  PIms.  R.  R. 
Roberts  and  H.  D.  Hoge,  Co-partners,  Doing 
Business  under  the  Firm  Name  of  Roberts  ft 
Hoge,  PlahitUfs,  against  E.  F.  Pawley  and  S. 
A.  Qregg,  Jr.,  Co-partners,  Doing  Business  un< 
der  the  Firm  Name  of  E.  P.  Pawley,  Defend- 
ants. To  R.  R.  Rob«ts  and  H.  D.  Hoge,  In* 
dlvldoally,  and  as  Members  of  the  Firm  of 
Roberts  ft  Hoge,  PlalntifTs  in  This  Cause: 
Please  take  notice  ttiat  the  defendants  herein 
will  move,  In  this  canse,  the  court  of  common 
pleas  for  aforesaid  connty,  In  open  cotut,  on 
the  orl^nal  record  In  saJd  cause,  now  on  file 
in  office  of  clerk  of  this  court,  on  Friday,  Hay 
20th,  1886,  at  10  o^cloek  a.  m.,  or  as  soon  there- 
after as  counsel  m^  be  heard,  for  an  order 
vacating  and  setting  aside  the  Judgment  In 
tills  cause,  entered  on  Jnne  1st,  l^lr  on  the  i 
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foUotrlng  grounds:  <1)  Because  it  appean  on 
the  face  ot  said  zecCHrd  that  the  rammona  In 
the  canse  waa  served  on  B.  P.  Pawley  ooljf 
and  that  said  jndgmemt  was  entered  against  BL 
P.  Pawley  and  S.  A.  Qregg,  Jr..  co-partners, 
doing  buslneas  as  El.  P.  Pawley.  (2)  Because 
[t  ap[>eara  on  the  face  of  said  record  that  said 
action  was  hronght  on  an  unliquidated  de- 
mand fw  the  payment  ot  money  only;  that 
upon  failure  of  defendants  to  answer,  and  up- 
on afSdarlt  of  no  answer,  donnrrer,  or  notice 
of  appearance  by  one  of  plaintiffs'  attorneys, 
this  court  entered  an  order  for  Judgment  by 
default.  In  pursuance  of  which  the  said  Judg- 
ment was  entered  as  aforesaid,  and  that  said 
alleged  Judgment  was  unsupported  by  any 
proof  of  plaintifCs'  demand;  that,  notwith- 
Ing  said  suit  was  on  an  'unliquidated  demand 
for  the  payment  of  money  only,  no  sworn 
Itonlzed  statement  of  said  account  or  demand 
was  attached  to  said  complaint,  nor  served 
with  the  summons  and  complaint  on  the  de- 
fendants. P.  A.  WillcoK,  ThiHupsMi  &  Kec- 
Bhaw,  Defendants'  AttomejB.  Elorence,  8. 0., 
May  22d,  1896.' 

"The  foregoing  notice  was  duly  served  on 
the  named  plaintiffs,  In  the  city  of  Richmond, 
state  of  Virginia,  on  the  23d  May,  1896.  The 
motion  came  on  to  be  heard  on  May  29, 1896, 
at  the  summer  term  of  the  court  of  common 
pleas  for  aforesaid  county,  Judge  James  Ald- 
rlch  presiding,  Messrs.  J.  P.  McNeill,  W.  F. 
Clayton,  and  S.  W.  G.  Shlpp  appearing  for  the 
plaintiffs. 

"The  following  is  the  record  in  the  cause  re- 
ferred to  in  the  notice,  and  upon  which  the 
motion  waa  heard: 

"Complaint 

"  The  State  of  South  Carolina,  County  of 
Florence.  In  the  Court  of  Common  Fleas. 
R.  R.  Roberts  and  H.  D.  Hoge,  Co-partners, 
Doing  Business  under  the  Firm  Name  of  Rob- 
erta &  Hoge,  FlalntlffB,  against  El  P.  Pawl^ 
and  &  A.  Gregg,  Jr.,  Co-partners,  Doing  Busi- 
ness nnder  the  Firm  Name  of  B.  P.  Pawley, 
Defendants.  C6mplalnt  on  Account.  The 
plaintiffs,  complaining  of  the  defendants,  al- 
lege: 0-)  ^niat,  at  the  time  hereinafter  mention- 
ed, the  defendants,  E.  P.  Pawley  and  S.  A. 
Gregg,  Jr.,  were  doing  business  In  the  city  of 
Florence,  state  and  county  aforesaid,  as  co- 
partners, under  the  firm  name  of  E.  P.  Paw- 
1^.  (2)  That  between  the  second  day  of  Feb- 
ruary, A.  D.  1893,  and  the  fifth  day  of  Septem- 
ber, A.  D.  1893,  the  plahitiffs  sold  and  deliv- 
ered to  the  defendants,  at  their  request,  cer- 
tain lots  of  shoes  of  the  value  of  six  hundred 
and  seventeen  dollars  and  eighty  cents.  (3) 
That  no  part  thereof  has  been  paid,  except  the 
snm  of  one  hundred  and  twenty-five  dollara, 
and  there  now  remains  due  thereon  the  sum 
ot  four  hundred  and  ninety-two  dollars  and 
eighty  cents,  on  account  of  said  goods  sold  and 
d^vered  to  the  defoidants  by  the  plaintiffs, 
as  is  more  fully  set  fortti  In  the  account  hereto 
annexed,  and  made  a  part  of  this  comidaint. 
Wherefore   the   ffainMir.   pray  Judgment 


against  the  defendants  for  the  sum  of  four 
hundred  and  ninety-two  doUara  and  elsbly 
cents,  with  interest  thereon  from  the  tUtb  day 
«f  September,  A.  D.  1893,  together  with  tlie 
coata  of  this  aetton.  Wilson  ft  WUaon.  Ptaln- 
dlVAttotiHir/ 

"Immedlatdy  following  the  complaint,  and 
oa  the  fame  sheet  of  paper,  appean  the  Art- 
lowing: 

BlebnoBd,  Vk.,  nb'j  Sd.  UM. 

Ut.  B.  P.  Pawlar; 

Bought  of  Roberta  *  Hogs. 
Upra.B.a.  Pl*<nBalB^    91  SS  «U  M 
U  "    "       Gap  1  S«     18  M 

M  "  Was.  OloT*  Bat.  «S    M  W 

H   U  St« 

JB  •■  HIas.  DotL.  Oxford.  H  t  M 
M  •'  Hen  F.  CX.  1  »     M  M 

:S  "    •■      ••    Con.  1  H     IR  M 

U       '•      "     Bwit.  1  60     18  0* 

M  -    "  A."  87     SI  M 

U       -  B  ■'  1  M     U  M 

u  "  "  ou  arsiB  136    i»  M  an  U 

18BS. 

P«b. ».  U  "  Cb.  Bad  Ozforda       «  H  a  ■ 

ApL  la     1  "  UUaFan.   "  Tfi  II 

Poataga  1« 

Xac.U.   M  »  UaiiaB.cr.PlaJDBal8.    W  M 
S4  "  "  "     1  00     M  It 

M  «  P.       ••  1  1*     SI « 

II  ••    "  Batin  GaU  Plala 

Bala.  1  45  Ml* 
U  ••  "  CallHa.ConR.  -  TlO  MM 
U  "  "  Cor.Ha.Coflg.  »  8  »  49  OS 
H  "  ••  KIpPeffAlaaka  M  XIW 
M  ••        BGI.Cap.0OH.        86  BSD 

a  AD.  n    Kfa 


Bmp%.  $.  H-    -  OaOnla  TU. 

Or. 

BjF  caah  

"Suminona. 


$  M  tarn  VH 


1881. 
Ans.U. 


9mm 


"  The  State  of  South  Carolina,  County  of 
Florence.  Court  of  Common  Fleas.  Rob- 
erts &  Hoge,  PhOntlffs.  against  E.  P.  Pawley. 
Defendant  Summons  for  Relief .  (C<»nplalnt 
Served.)  To  the  Defendant,  B.  P.  Pawley: 
Yon  are  hereby  summoned  and  required  to 
answer  the  complaint  In  this  action,  ot  wbldi 
a  copy  Is  herewith  served  upon  yon,  and  to 
serve  a  copy  of  your  answer  to  the  said  com- 
plaint on  the  subscribers  at  their  office.  In 
the  city  of  Florence,  state  and  county  afore- 
said, within  twenty  days  after  the  service 
thereof,  exclusive  of  the  day  of  such  SOTlee; 
and,  If  yon  fall  to  answer  the  complaint  with- 
in the  time  aforesaid,  the  plalntHfs  in  this 
action  will  apply  to  the  court  for  relief  de 
manded  In  the  complaint  WUson  &  Wilson, 
Plaintiffs'  Attorneys.    Dated  AprU  20th.  ISM.' 

"Alfidavit  of  Personal  Service^ 

"  'Roberts  &  Hoge  Ti.  BL  P.  Pawley.  State 
of  South  Carolina,  County  ot  Florence.  N- 
Phillips,  being  duly  awom,  saya  that  be  aorv- 
ed  the  within  summons  and  complaint  on  the 
defendant  by  delivering  to  him  personally 
and  leaving  with  nim  a  copy  of  the  same^  at 
Florence,  9.  C,  on  the  20tb  day  of  AjoU,  A. 
D.  1894,  and  that  he  knows  the  peram  so 
served  to  be  fbe  one  mentioned  and  described 
in  the  Bummons  as  E.  P.  Pawley,  tbe  deCeiid* 
ant  herein;  and  the  deponent  la  not  •  par^  to 
this  action.   N.  Phimps. 

*"8woni  to  before  me,  tUa  aoth  day  of  AfiH. 
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"AJBdaTlt  of  DateDlt 

"  'John  WUaon,  one  of  tbe  attorney!  at  the 
plaintiff  herdn,  bdng  duly  swom,  sajB  that  no 
answer,  demurrer,  or  notice  of  apiwarance  has 
been  received  nor  served  In  pnrsnance  of  the 
requirements  of  the  summons  In  said  actl<HL 
John  Wilson,'  , 

**  'Sworn  to  b^oxe  me,  tills  Ist  day  of  Jnna, 
1S94.  [U  SJ  J.  BL  Scbonboe^  Notazy  Paldic 
for  a  a* 

"On  tba  complaint  appears  the  ttrfkmlng 
orOor: 

"  *Let  the  bwebi  have  Judgment 

agaSnKt  the  d«Ceiidanti  flw  tbe  lom  of  Ave 
hundred  and  serenteen  d<rilan  and  fifteen 
cents,  and  for  tbe  eosta  of  this  aetlOD.  J.  J. 
NtatoDf  PreflUIng  Jodge.   June  Ist,  18M.' 

'State  of  South  OanUna,  Ooanty  of  Bins 
enco.  In  the  Ooort  oC  Gwumon  Pleu.  B.  B. 
Boberts  and  H.  D.  Boge^  Oo-partnen,  Dcdng 
Bastnesa  tmdor  the  Finn  Name  of  Botiarts  & 
Hose,  PlalntlflK  against  B.  P.  Pawley  and  8. 
A.  C^egg,  Jr„  Oo-partnen,  Doing  Business  un- 
der the  Btrm  Name  of  B.  P.  Pawley,  Defend- 
anta.  Jndgmrat  by  Default  Judgment,  Jane 
sixtti,  1601.  The  summons  and  complaint  In 
this  mcOim  having  been  penKmally  oerred  on  BL 
P.  Pawley,  <me  (of)  the  defaadants,  on  tba 
IwniUeUi  day  of  April,  1894,  and  no  answer  or 
demurrw  to  the  complaint  having  been  receiv- 
ed 1^  the  plalntlfV  attorney,  aa  requited  by 
the  snmmona  in  this  action,  and  the  said  case 
having  been  doly  filed  and  docketed,  and  call- 
ed In  open  -coort,  as  required  by  law,  during 
the  Uay  term  ot  this  court,  and  an  order  for 
judgment  having  been  Indorsed  cn  the  com- 
plaint In  this  actifm,  and  dgned  lnj  Ur.  Jua- 
tlce  J.  J.  Nwton,  the  presiding  Judge,  now,  <m 
motion  of  Wlleon  ft  Wilson,  idaintlffs*  attcHv 
it  is  hereby  adjudged  that  the  said  Rob- 
erts ft  Hoge,  the  i^idntUDB,  recover  of  the  said 
Bl.  P.  Pawley  and  S.  A.  Gregg,  Jr.,  as  B.  P. 
Pawley,  the  defendants,  the  snm  of,'  etc 
(Stgned  by  plaintlfia'  attom^s,  and  attested 
and  sealed  by  the  deA  of  court) 

**A  separate  unattached  p^r  waa  found  In 
tbe  Judgment  roll,  and  stamped  across  Its  face 
'Duplicate,'  as  follows: 
-« 'B.  B.  Boberts.  B.  D.  Hoge. 

"  'Boberts  ft  Hoge. 
*■  'WholeeaJe  Boota  and  Shoes, 
'South  Fourteenth  Street 
"  'Richmond,  Va.,  Feb.  2nd,  ISBS. 

•*  "Sold  to  Mr.  B.  P.  Pawley.' 

"mien  follows  statement  of  account  con» 
sponding  to  stat^uent  attached  to  complaint 
with  addition  of  word  'Duplicate'  stamped  on 
tbe  facet  es  aforesaid,  and  the  following: 

"'Personaily  e^tpeared  before  me,  B.  M. 
Bazdaway,  a  notary  publle  for  the  city  of 
Richmond.  H.  D.  Hc«e,  of  the  firm  ot  Roberta 
&  Hogev  who,  being  dnly  Bwom,  made  oath 
tbat  the  above  account  le  correct  to  the  beat 
of  his  knowledge  and  belief,  and  that  no  part 
tJi^eof  has  been  paid.   Given  under  my  hand. 


thia  tile  19th  day  of  January.  1804.  tSlguedl 
B.  M.  Hardaway,  N.  P.  [Seal.]' 

"On  the  6th  of  Juna^  1894,  the  dark  entered 
Judgmmt  In  boiA  of  ahatracta  of  Judgment  Ui 
his  office. 

"His  honor,  Judge  Aldrlch,  rrinsed  Qie  mo- 
tlon.  and  entered  the  following  wder: 

"  'l^pon  hearing  the  motion  to  vacate  the 
Jndgnunt  In  above-entitled  cause,  and  tbe 
argmnent  toi  oonnae!  thneon,  on  motion  of  W. 
F.  Clayton,  J.  P.  liattSU,  and  S.  W.  O.  Shlpp, 
attorneys  for  plaintiffs,  ordered  that  the  motion 
be,  and  tbe  same  Is  hereby,  refused  and  over- 
ruled. Jamea  Aldrlch,  Fretfding  Judge.  May 
S9th.  1886.' 

"The  defendants  duly  gave  notice  <rf  Inten- 
tion to  ^;»peal  on  the  8tii  day  of  Jun^  1806. 

"Defendants'  Bxceptiona. 
**  '(1)  The  court  below  erred  in  refusing  to 
vacate  and  set  aside  the  said  Judgment  on  the 
ground  that  it  appears  on  the  face  of  said  rec- 
ord of  Judgment  that  said  action  was  brought 
on  an  unliquidated  demand  for  the  payment  ot 
money  only;  that  upon  falliure  of  defendants 
to  aBewer,  and  upon  affidavit  of  default  said 
court  entered  an  order  for  Judgment  de- 
fault In  pursuance  of  which  said  Judgment 
waa  entered,  and  that  said  alleged  Judgment 
was  unsupptHTted  by  any  proof  of  plalntlfTs* 
demand;  that  notwithstanding  said  suit  was 
cm  an  unliquidated  demand  for  the  payment 
of  money  only,  no  sworn  itemized  account  or 
demand  was  attached  to  said  complaint  nor 
served  with  the  summons  and  complaint  on  de- 
fendants. 

"  'C^  Tlie  court  below  erred  In  not  holding 
that  this  was  a  case  in  which  an  ordinary 
Judgment  default  could  not  have  been  en- 
tered. 

"  The  court  bdow  erred  In  refusing  de- 
fendants* motion  to  vacate  and  aet  aside  the 

Judgment  herein. 

"  *(4)  The  court  below  ^ed  In  not  granting 
defendants'  motion,  because  It  appears  on  thet 
face  of  said  record  of  Judgment  that  the  sum- 
mons  in  the  catiee  was  served  on  B.  P.  Pawley 
only,  and  that  said  Judgment  was  entered 
against  £.  P.  Pawley  and  S.  A.  Oregg,  Jr.,  co- 
partners doing  business  as  D.  P.  Pawky.' 

*rro  Messrs.  J.  P.  McNein.  W.  P.  Olayton, 
and  a  W.  Q.  Shl^  FlalnttfTa*  Attorneys:  The 
appellants  propose  the  foregoing  as  the  'case 
witii  eiceptiims.'  for  the  hearing  of  this  appeal 
In  the  supreme  court  P.  A.  Willcox,  Thomp- 
son ft  Kershaw.  Defttidants'  Attorneys.  July 
8th.  1886. 

"Service  acknowledged,  this  8th  day  of  July, 
1886.   W.  F.  caayton,  Plffis.' Attys." 

Amendments  proposed  to  "cas^t 
"To  B.  P.  Pawley,  Thompson  ft  Kershaw, 
and  P.  A.  WlHoox.  Ap]>ellant  and  Appellants' 
Attorneys:  Take  notice  that  In  your  proposed 
'case,'  as  submitted  on  July  8, 1886,  you  have 
left  out  a  part  of  the  record,  which  belongs  to 
the  case,  and  was  used  without  objection  when 
the  motion  in  the  cause  was  argued-^ bef<«li. 
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Jadge  Aldrlcb,  at  Florence,  at  the  May  term  of 
1896,  and  respondents  now  propose  tbe  same  aa 
■mendments  to  be  Incorporated  in  tlie  cue: 

**  'Amendment  1. 

"  'Roberta  &  Hoge,  Plaintiffs,  against  E.  P. 
Pawley  and  M.  I.  Pawley,  Defendants.  De- 
cree. This  proceeding  Is  based  npoa  the  ex- 
istence of  property  In  the  hands  of  E.  P.  Paw- 
ley  that  should  be  applied  to  tbe  payment  of 
the  debt  of  the  plaintiffs.  The  question,  there- 
fore, to  be  solved.  Is  not  so  much  whether  he 
vas  heavily  Indebted  at  the  time  ot  the 
making  of  the  debt  for  which  judgment  was 
obtained,  nor  directly  the  disposition  of  the 
property  before  the  Judgment  was  dgned  (al- 
though Indirectly  amne  conclusion  may  be 
reached  from  a  history  of  this  latter  matttf, 
that  may  bear  upon  the  vital  questions  here), 
bat  whether  there  is  any  pn^wr^,  however 
it  nmy  be  concealed,  hidden,  or  obscured,  Uiat 
should  be  applied  to  the  payment  ot  the  debt. 
It  Is  immaterial  In  whose  name  the  same  may 
be  listed,  or  who  has  the  artificial  or  pretended 
title  thereto.  It  Is  the  duty  and  province  of  an 
examination  to  penetrate  all  disguises,  and 
follow  the  streaoi  of  truth,  whlthn-soever  itmay 
lead,  however  meager  the  stream  may  be  that 
conducts  to  the  real  and  gennlne  title.  This 
Judgment  was  obtained  in  18&i,  for  a  debt  con- 
tracted In  1893.  This  fact  la  set  up  as  a  de- 
fense by  able  counsel,  and  the  contention  la 
ETJide  that  the  conveyance  to  his  wife,  and  the 
multiform  changes  of  the  transferred  prefer- 
ty,  took  place  before  such  dates;  that  the  re- 
lief should  be  refused.  If  this  was  an  actim 
to  set  aside  a  deed  as  fraudulent,  his  finan- 
cial status  at  those  times  and  the  iwesent 
m^ht,  Indeed,  be  c(«icluslve,  other  drcnmstan- 
cea  not  Intervening,  although  the  circumstan- 
ces may  have  to  be  passed  on  hereafter.  In  the 
proceedings  by  the  receiver.  I  will  briefly  set 
out  my  view  of  the  matter.  I  cannot  avoid  the 
belief  that  the  name  of  Mrs.  Pawley  has  been 
naed  by  the  defendant  Mr.  D.  P.  Pawl^  for 
the  purpose  of  covering  up  the  property  that  In 
conscience  and  good  morals,  and  In  ttie  eyes  of 
the  law,  should  be  appropriated  to  the  in^nent 
of  fhe  debt  of  tin  plaintiff,  'ibat  It  la  In  the 
name  of  Mrs.  Pawley  may  cause  greater  trou- 
ble to  reach  It,  but,  in  my  (qptnlcm,  it  18  none  the 
ton  the  property  of  the  husband.  That  the 
property  sbonld  have  remained  for  such  a  long 
time  In  the  name  of  Mrs.  Pawleiy,  lasteaA  of 
bdng  nneaxthed  before,  la  a  matter  not  to  be 
considered  as  laches  on  the  part  of  the  plain- 
tiff here.  It  ta  snffldent  that  he  com»  and 
Bhowa  Que  real  nature  of  the  tenure  of  these 
real  propottes  In  time  to  obtain  the  rdlef  tbe 
law  gives  him.  From  the  b^^lnnlng,  I  think, 
the  purpose  of  the  defendant  R  P.  Pawled  haa 
been  to  carry  out  a  credit  mobiles  to  ttra  ac- 
connt  of  his  wife,  and,  by  these  movable  cred- 
its, to  traiufer  the  same  fnun  the  existing, 
pending,  or  anticipated  creditors  of  E.  P.  Paw- 
ley. This  Is  fairly  to  be  Inferred  from  these 
proceedings  and  tbe  argument  of  counsel  there- 
in   Mrs.  Pawley  told  the  whole  truth,  donbt- 


less,  and  Its  frankness  discloses  the  transac- 
tloDB  In  their  true  colors.  Mr.  Pawley  boogbt 
and  sold  the  properties,  rented  tbem,  mort- 
gaged them,  was  In  custody,  managemmt,  and 
control  of  them,  paid  taxes  on  mem, — all.  It 
would  seem,  without  any  orders  or  directions 
from  her.  The  right  to  property  devolves  tbe 
power  to  dispose  of  It  as  he  pleases  upon  the 
owner.  Did  not  Mr.  Pawley  do  all  this,  and 
without  actountabillty  to  any  one?  It  Is  not 
necessary  to  consume  real  property  to  proTe 
one's  titie  to  IL  Is  there  any  act  appertaining 
to  ownership  that  Mr.  Pawley  did  not  per 
form?  That  he  orarMdefed  Mtsl  Pa^rtey  a 
mere  automaton  to  dgn  her  name  and  regMet 
hla  Izansfaa  Is  ivparent,  and  she  was,  in  my 
Judgment,  no  active  partlcl[>ant  to  the  diqnsl- 
tlon  of  the  property.  That  his  managonent  iKf 
the  property  be  placed  to  his  wife's  name  was 
wonderful  and  successful,  while  he  made  an 
assignment  of  the  property  he  carried  along 
In  bis  name;  famishes  a  tey  that  will  unlock 
the  mystery,  I  am  constrained  to  believe.  I 
think  the  property  given  to  Mrs.  Pawley  iu 
Mr.  Pawley.  and  those  given  atnce  and  trans- 
ferred to  her,  all  comtog  from  the  alleged  Orst 
gift  of  Mr.  Pawley,  such  of  the  properties  now 
remaining  to  the  name  of  Mrs.  Pawl^  should 
be  applied,  or  so  much  as  Is  necessary,  to  ttw 
satisfaction  oi  plalnturs'  Judgment  At  least 
I  think  such  a  showing  has  bem  made  as  dear- 
ly entities  the  plalntifTs  to  tbe  i^polntment  of 
a  recelva,  with  tun  powm  as  In  sncli  easer 
are  given,  under  the  laws  of  the  state  and  role^ 
of  the  court,  who  shall  jnoceed  to  tidm  steps 
to  enforce  the  decision  herein,  and  Is  fully  an- 
tborlzed  and  empowered  to  bring  all  actions 
for  the  setting  aside  of  conveyances  of  «-hat- 
ev«  property  may  have  been  made,  and  for 
the  recovery  of  same,  and  shall  have  the  right 
at  the  foot  of  this  order,  to  ask  for  other  re- 
lief If  necessary  to  carry  out  the  decree  hereio. 
The  Injunction  ordw  heretofore  granted  Is  con- 
tin  oed  to  force  nntll  furttiw  ordtt  of  this  coort 
Gen.  W.  W.  HarUee  la  anpt^ted  receiver  here- 
in, for  the  purposes  of  this  decree,  and,  upon 
giving  bond  in  the  amount  of  $200,  shall  enter 
upon  the  dlschaifs  of  bis  duttes,  tbe  debtor  to 
have  tbe  rlgbt  to  aiqply  for  an  increase  of  the 
amount  of  tbe  bond  when  such  Increase  be- 
comes necessary.  Heard  by  consmt  at  diom- 
bos,  .at  Klngstree.  [Signed.]  O.  W.  Bneban- 
an,  Judge  3d  Circuit   February  Zlst  1896.* 

**  "State  of  South  Carolina,  County  ot  Flor 
ence.  In  the  Court  of  Common  Pleaa.  Rob- 
erts ft  Hoge,  Pl^ntlflB,  against  B.  P.  Paw- 
ley and  M.  L  Pawley,  Defendants.  Dpcm 
reading  and  filing  tht  affidavit  of  W.  F.  Clay- 
tmi,  Esq.,  plalotUCs*  attnnuy,  im  motion  of 
W.  F.  Clayton,  attorney  for  flie  plalntllfti.  It  is 
ordered  that  Robert  O.  Chase  be,  and  be  la 
hereby,  appointed  receiver  of  the  soods  and 
effects  nf  R.  P.  Fawl^,  with  all  the  rightA 
and  power*  heretofore,  by  order  of  this  court 
conferred  upon  Gen.  W.  W.  Harilee,  who  has 
dacUned  to  «aalUy.  (Mne^  fmrOwL  ttiatc 
Digitized  by  VjOOglC 
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beftwe  aiteiBff  <ai  tbe  duties  of  aald  reeelTer, 
said  Robot  0.  <Staae  do  enter  Into  a  bond 
with  stttety,  to  be  amxawtA  tbt  deA  at 
tba  court,  In  tbe  sum  of  two  hundred  doUare, 
conditioned  for  the  faithftU  performance  of  hla 
duties  as  socb  reeelTer.  Ordered,  farther,  Ourt 
tbe  said  Robert  G.  Obaa^  recelrra,  be,  and  be 
Is  berd>y.  autborlaed  to  aoe  for  and  recorer, 
on  behalf  of  the  plw*^*"  and  aaxSk  other  cred- 
ItozB  of  SL  P.  Fawler  wbo  shall  oome  In  and 
contrUrate  to  the  expenses  of  this  action,  snffl- 
dlent  mon^i,  chosee  in  action,  and  personaJ 
vvoperty  bdonglng  to  IL  P.  Pa^^,  ta  whose- 
aoerer  posaesalon  lonnd,  ind  to  brtaig  actitm  to 
set  aside  any  deeds  or  conveyances  of  real  es- 
tate execated  br  HL  P.  Pawley  to  H.  L  Paw- 
ley,  as  may  be  sufficient  to  par  plaintiffs'  de- 
mand and  the  demands  of  socb  other  creditors 
contributing  as  afinesaid.  It  Is  ordered,  fur- 
ther, that^the  said  Robert  C.  Ghas^  reeelTer, 
be  Tested  with  the  usual  rlsdits  and  powers  (tf 
recelTers,  according  to  the  usual  practice  of 
this  court  [agne^  O.  W.  Buchanan,  Jodga 
March  28tb.  ISM. 

"  "Submitted  as  part  cfC  the  record  and  as 
amendments  to  the  proposed  case,  [^gnedl 
W.  P.  Clayton,  Plffs.'  Attorn^.  J.  P.  Mc- 
Neill, of  Counsel.  Florence,  S.  July  15, 
1806.' 

"  'State  of  South  Carolina,  County  of  E^r- 
ence.  In  the  Supreme  Court  lliird  Circuit 
Blorence  County.  NovembCT  Term,  1806.  B. 
R.  Roberta  and  H.  D.  Hoge.  Co-partners 
under  the  Firm  Name  of  Roberts  &  Hoge, 
PlaintlflFs,  Respondents,  against  B.  P.  Paw- 
ley  and  S.  A.  Gregg,  Jr.,  Co-partners  under 
the  Firm  Name  of  E.  P.  Pawley,  Defoidants, 
Appellants.  To  W.  P.  Clayton,  J.  P.  M(^^ 
and  S.  W.  O.  Shlpp,  Respondents'  Attorneys: 
The  defendants  (appellants)  refuse  to  agree  to 
the  proposed  amendments  to  the  proposed 
"case  with  exceptions"  served  by  you  on  the 
15th  July,  1806;  and  the  undersigned  will  sub- 
mit the  said  pit^nsed  case  with  exceptions  and 
the  said  proposed  amendments,  for  settlement 
to  his  honor.  Judge  James  Aldrich,  at  his 
chambers,  in  Aiken,  S.  C,  on  Saturday,  the 
26th  day  of  July,  1806,  at  10  o'clock  a.  m.,  or 
as  soon  thereafter  as  counsel  can  be  heard. 
P.  A.  WUlcox,  Thompson  &  Kershaw.  Attor 
neys  tct  Detendanta,  i^vpeUanta.  July  ISth. 
1806. 

"  'Service  acknowledged,  this  ISth  July, 
1806.  J.  P.  McNeill,  Respondents'  Atty.' 

"  'State  of  South  Carolina,  Cotmty  of  Vlat- 
ence.  In  the  Supreme  Court  Third  Circuit 
Norember  Term,  1806.  R.  R.  Roberts  and  H. 
D.  Hoge,  Co-partners,  under  the  Firm  Name 
of  Roberts  ft  Hodge,  Plaintiffs,  Respondents, 
against  B.  P.  Pawley  and  S.  A.  Ore^,  Jr., 
Oo- partners  under  the  Firm  Name  of  B.  P. 
Pawley,  Defendants,  Appellants.  This  matter 
came  up  on  a  motion  on  the  part  of  the  ap- 
pellants to  settle  the  "case"  for  the  supreme 
court  on  the  appeal  taken  herein.  After  con- 
sideration of  the  case,  as  proposed  by  the  ap- 
pdlants,  and  tbe  amendments  thereto,  as  pro- 
posed     the  respondents,  together  with  tbe 


Tiewa  of  counsel  for  eAtbsc  party  -theremt,  and 
as  the  two  orders  of  Judge  Buchanan  were 
read  at  the  hearing,  It  is  ordered  that  tbe 
amendments,  aa  pn^wsed  by  respondents,  be, 
and  they  are  licreby,  allowed,  and  that  the 
base  for  the  supreme  court  on  the  appeal  here- 
in shall  conaltt  ot  tbe  case  originally  pro- 
posed by  the  appellants,  as  thus  amended.  This 
order  Is  made  without  prejudice  to  the  right  of 
appellants.  If  any  they  have,  to  file  additional 
exceptions  to  tbe  mattw  h^eln  directed,  upon 
respondoiti^  motion,  to  be  Incorporated  In  the 
case.  Jamea  Aldrich,  Presiding  Judge.  July 
26th.  189a*" 

P.  A.  Wlllcox  and  Thompson  ft  Kershaw, 
for  appellants.  W.  P.  GlaytHi  and  J.  P.  Mc- 
Neill, tor  respondents. 

McIVBR,  0.  J.  This  ts  an  appeal  fnnn  an 
order  refusing  a  motion  to  racate  a  Judgment 
heretofore  ent«red  In  the  case  abOTO  stated.  It 
Is  stated  In  the  notice  ot  the  motion,  which 
was  duly  served  on  the  plaintiffs,  **that  the 
defradants  herein  will  move  *  *  *  cm  tbe 
original  records  In  said  cause  *  *  *  for  an 
wder  vacating  and  setting  aidde  the  judg- 
ment in  this  cause,  entered  on  June  1,  1804,  on 
the  following  grounds:  (1)  Because  it  ap- 
pears  on  the  face  of  said  record  that  the  snm- 
mons  in  the  cause  was  served  on  B.  P.  Paw- 
ley only,  and  that  said  Judgment  was  entered 
against  EL  P.  Pawley  and  S.  A.  Gregg,  Jr.,  co- 
partners, doing  business  as  E.  P.  Pawley. 
(2)  Because  it  appears  on  the  face  of  said  rec- 
ord that  said  action  was  brought  on  an  nn- 
liquidated  demand  for  tbe  payment  of  money 
only;  that  upon  failure  of  defendants  to  an- 
swer, and  np<xi  affidavit  of  no  answer,  demur- 
rer, or  notice  of  appearance  by  one  of  plain- 
tiffs' attorneys,  this  court  entered  an  order  for 
Judgmoit  by  d^ault  in  pursuance  of  which 
the  said  Judgmmt  was  entered  as  aforesaid, 
and  that  said  alleged  Judgment  was  unsupport- 
ed by  any  proof  of  plaintiffs'  demand;  that 
notwithstanding  said  suit  was  on  an  unliqui- 
dated demand  for  money  only,  no  sworn  item- 
ized stetement  of  said  account  or  demand  was 
attached  to  said  complaint,  nor  a&rveCL  with 
the  summons  and  cMnplalnt  on  the  defend- 
ants." The  original  record  of  the  cause,  as 
set  out  in  the  "case"  (which  should  be  incor- 
porated by  the  reiKHler  In  his  report  of  the 
case).  Is  ftill  of  errors,  which,  however,  it  16 
due  to  tbe  counsel  representing  the  plaintiffs 
at  tbe  hearing  of  the  motion,  and  of  the  ap- 
peal here,  to  say  they  are  not  responsible  for. 
In  the  first  place,  the  summons  Is  entlUed 
"Roberts  &  Hoge,  PlalntifTs,  against  E.  P. 
Pawley,  Defendant"  and  Is  directed  "To  the 
Defendant  B.  P.  Pawl^";  and  the  proof  of 
service  indtn^sed  tha«(m  shows  that  tbe  same 
was  served  only  on  "B.  P.  Pawley,  the  de- 
fendant herein,"  without  any  notice  or  m^itlon 
of  the  name  of  the  said  S.  A.  Oregg,  Jr.  The 
complaint  Is  entiUed  "Roberts  ft  Hoge,  Plain- 
tiffs, against  B.  P.  Pawley  and  S.  A.  Oregg 
Jr..  Oo-partners.  Dol^^  B^^^^^^J^ 
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Flrtn  Name  of  B.  P.  Pawley,  Defendants."  In 
the  first  panffiaph  of  the  complaint  the  alle- 
gatloa  of  the  partnmhlp  ot  the  defendants  la 
made.  In  the  second  paragraph  It  la  alleged 
that  betweoi  the  2d  of  Fehruajy,  1888,  and 
the  5tta  of  September,  1898,  the  plalntlCb  sold 
and  d^Tered  to  the  defendants  certain  lots 
oC  sAwea.  of  the  ralne  of  ^7.80.  In  the  third 
parasrapb  the  allegation  is  that  no  part  of  the 
said  sum  has  been  paid,  except  the  stun  of 
$125,  and  that  there  now  remains  due  the  aom 
of  $492.80,  "on  account  of  said  goods  sold  and 
dellTered  to  the  d^endants  by  the  plaintUEt, 
as  ia  mwe  folly  set  forth  In  the  account  here- 
to annexed,  and  made  a  part  of  this  com- 
plaint" Judgment  Is  demanded  against  the 
defendants  for  the  erom  of  $492.80,' "with  Inter- 
est tbo^n  from  the  fifth  day  of  September, 
A.  D.  1893,  together  with  the  costs  of  this  ac- 
ti<m."  Immediately  fi^owlns  the  complaint, 
and  on  the  same  sheet  of  paper,  Is  an  accoont 
headed,  "Richmond,  Va.,  Feby.  2d,  1893.  Mr. 
E.  P.  Pawley:  Bongbt  of  Roberta  ft  Hoge."— 
containing  the  Itrans  axM  between  2d  Febru- 
ary, 1898,  and  6th  of  September,  1888,  with 
credit,  by  caah,  of  $1^  of  19th  of  August. 

1893.  This  account  waa  not  Tetlfled  by  af- 
fldarlt  or  otho^lse.  An  order  fw  Judgment 
against  the  defendants,  signed  by  hla  honw, 
the  late  Judge  N«toa,  Is  Indorsed  aa  the  oom- 
phdnt,  for  the  sum  of  $517.16,  bearing  date 
June  1,  1894.  Tbereapaa  Jndgmoit  agalnat 
both  of  the  defendants  was  entered  on  the  Otta 
of  June,  1884,  and  on  the  same  day  was  eatw- 
ed  by  the  clerk  In  the  book  of  abstraeta  of 
Judgment  A  separate,  unattached  paper  was 
found  In  the  Judgment  x«D,  and  stamped 
serosa  Its  face  "Dnidlcate,"  as  follows: 

"B.  B.  Roberts.  H.  D.  aos& 

**Boberts  &  Hose, 
"Wholesale  Boots  and  Shoes, 
"South  Fourteenth  Street 
"Bichmond.  Va^  Feb.  2nd,  IM 
"Sold  to  Mr.  St  P.  Pawley." 
—Followed  by-  an  Itemised  statanut  ct  ac- 
count corresponding  to  th^  account  append- 
ed to  the  complaint  with  tiie  addition  of  the 
word  "Duplicate'*  stamped  thweon,  to  which 
there  la  ajfoeaSai  an  affidavit  of  one  of  the 
plalntUCs,  bearing  date  Utb  <a  Jantury, 

1894,  that  "the  above  is  comet  to  the  best  of 
his  knowledge  and  belief,  and  that  no  part 
thereof  has  been  paid."  Upon  the  record 
thus  stated,  together  with  two  wdera  of  hla 
honor.  Judge  Buchanan,  made  In  a  case  entl- 
tied  "Boberts  &  Hoge  va.  B.  P.  Pawl^  ft  M. 
I.  Pawley,"  which,  by  order  of  the  <drcnlt 
Judge,  were  Incorporated  In  the  "case**  as 
amendments,  the  motion  was  faeoid  by  his 
honor.  Judge  Aldrlch,  who  granted  a  short 
order,  wlthont  stating  any  reasons,  refosliv 
the  motion.  From  that  ordw  defendants  ap- 
peal, upon  the  grounds  set  out  In  the  record, 
which  need  not  be  repeated  here,  as  they 
raise  but  two  questions,  which  will  be  hmre- 
Inafter  stated  and  conslderad. 

We  are  unaUe  to  conc^e  what  possIUe 
conneotlim  the  two  orders  granted  by  his 


honor.  Judge  Buchanan,  can  have  with  this 
case,  or  what  light  they  can  throw  on  the 
questions  presented  by  this  appeal  They 
appear  on  their  tece  to  be  orders  granted  In 
a  different  case,  under  proceedings  supplr 
mentaxy  to  some  erecutlon;  but  what  exe- 
cution—whether the  execution  jaaoad  to  en- 
force the  Judgment  here  In  qnestkui,  or  oome 
other  Judgment— nowhere  affpeaxB.  We  must 
therefore  disregard  these  orders,  for  the  rea- 
son that  they  do  not  anwar,  ^tlwr  on  tluir 
face  or  otherwise  to  haT»  any  eonneetlm 
with  this  case. 

The  first  qiieetlon  nised  by  this  uspeml  Is 
whether  a  Judgment  I9  default  can  be  le- 
gally rendered  upon  an  unliquidated  demand 
for  mon^  only,  where  such  demand  la  not 
TOiflod.  The  Oode,  bi  section  267,  provides: 
**When  the  actteoi  Is  on  a  complaint  for  the 
reoovoy  of  money  only,  Judgmoit  may  be 
given-  for  the  plaintiff  by  defautt  If  tiis  de- 
mand be  liquidated;  and  If  nttUqaldated,  and 
the  plaintiff  Itemise  his  account  and  append 
thereto  an  affidavit  that  It  Is  true  and  aa- 
rect  and  no  part  of  the  same  sued  for  has 
been  paid,  by  discount  or  otherwise  snd  a 
c<H)y  be  aeryed  with  the  summons  and  com- 
plaint on  the  defendant  *  *  *  the  plabt 
tiff  shall  have  Judgment  for  the  sum  aoed 
f or  aa  In  the  case  of  liquidated  demands. 
•  •  •  In  all  other  cases  the  relief  to  be 
afforded  the  plaintiff  shall  be  aaostalneii 
either  by  the  verdict  of  a  Jury,  or  In  esses 
In  duncecy  1v  tiie  Judge,  with  or  wltiuot 
a  reference,  as  be  may  dean  propw."  From 
this  statutoiy  ^vUOon  it  Is  very  diear  that 
a  Jndgmoit  fay  deflult  can  only  be  roeovwed 
by  a  glalntiff  In  an  action  for  the  raeovear 
money  only  on  an  unliquidated  donand  in 
one  of  two  wayb,  ^tha  fay  sarrlng  on  the 
defendant  with  tin  summons  and  eom^alnt 
an  itemised  account  duly  verified,  w  fay  the 
verdict  ot  a  Jury,  unless  It  be  a  case  In  <dian- 
oery.  Now,  In  this  esse  the  record  dwws 
that  the  smnmona  and  complaint  were  served 
on  only  one  of  the  defendants,  and  that  the 
Itemised  account  ^tpended  to  the  conQlalnt 
was  unverified.  There  was  therefore  no  au- 
thority tor  entering  Judgment  against  ettiur 
one  of  the  deteidanta.  The  fact,  stated  In 
the  "case,"  that  a  separata^  imsttarhed  p^par 
was  found  In  the  Judgmuit  roll,  which  pnr- 
ports  to  be  an  Itemised  account  duly  vad* 
fied,  amounts  to  nothing  wba%,  ss  in  this 
case,  It  appears  in  the  recittd  that  tiie  iten- 
Ized  acconnt  annexed  to  the  conqd^t 
In  terms  made  a  part  thereof,  whldi  was 
snved  on  one  of  the  detbndanta,  was  nnvert- 
fied.  It  does  not  appear  when  or  how  this 
loose  paper  got  into  the  recwd,  uid  there  is 
not  the  dlghtast  evldoiee  that  It  was  vwee 
served  on  either  of  the  defoMlanta,  as  Is  ok- 
preedy  required  by  the  statute.  When  the 
record  shows,  as  It  does  In  this  caa^  Oat 
the  Itemised  acconnt  annexed  to  the  com- 
plaint which  was  served  on  one  of  the  de- 
fendants, was  unrerifled,  there  Is  no  room  for 
the  presumption  tliat  m  loosa^ivv,  whjdi  In 
Digitized  by  VLiOOQlC 


BwO) 


919 


some  muccoQnteUe  manner  hu  found  tti 
mj  Into  th9  neordt  'irai  wrred  on  ti»  d» 
fendantfl.  Bren  If  tbJB  loose  vas  be- 
fore the  drcDlt  Jad(e  when  be  granted  tiM 
order  for  ^Judgment,  ae  it  1*  Insisted  must  be 
aJMomed,  tbat  would  not  satisfy  the  require- 
ment of  thestatntatbat  theltraalaed  account, 
dnlj  Tsrlfled,  most  be  served  on  the  defend- 
ant with  tiie  ■ammom  and  complaint  It 
most  thmCore  be  concluded  that  there  was 
no  authority  tor  the  entry  of  judgment  To^ 
.default  against  dthw  of  the  d^endants. 
The  affidavit  of  service,  made  tqr  tiie  d^nty 
sheriff,  shows  that  the  "summons  and  com- 
plaint," to  ^rtilch.  latter  was  appended  tiie  on^ 
Terifled  ttonlaed  account,  and  in  terms  made 
a  part  of  the  complaint,  were  the  only  pa^ 
pers  served  npon  either  of  the  defendants. 
In  5  Am.  ft  Ehig.  Bnc.  Law.  at  page  ^6,  It 
is  said:  "The  record  In  default  must  show 
affirmatively  that  the  proceedings  were  ac- 
cording to  law.  l>ecause  the  court  wlB  not 
presume  In  favor  of  a  Judgment  by  detS-ult." 
Here  the  record  not  only  does  not  show  af- 
firmatively that  the  proceedings  were  accord- 
ing to  law,  bnt,  on  the  contrary,  It  shows 
that  one  of  the  material  requirements  of  the 
statute— tlie  service  <m  the  defendants,  vrlth 
the  summons  and  complaint,  of  an  Itemised 
account,  duly  verified— was  wholly  omitted. 
In  Moore  v.  Mitchell,  PhU.  (N.  O.)  3M,  it 
was  hdd  that  "a  lodgment  by  default  final, 
sounding  la  i^nmnj^^  (or  an  unliquidated  mon- 
ey demand.  Is  irregular,  and,  on  motion,  will  be 
set  aside,  even  at  a  subsequent  term."  To  same 
effect,  see  Connolly  v.  Railroad  Co.,  29  Ala. 
37S;  FhllUps  v.  Blaione,  Mhior,  110;  Martin  v. 
Price,  Id.  68;  Ballard  v.  Purcell.  1  Nev.  342, 
—an  of  whldi  cases  are  taken  from  5  Am.  ft 
Eng.  Bnc.  Law,  p.  496,  notes.  So,  in  8 
Bn&  PI.  ft  Prac.  46,  it  is  said:  "Where  a 
pleading  must  be  vwlfled,  the  rendition  of  a 
Judgment  by  default  on  an  unvaified  peti- 
tion, or  where  the  vorlflcatlon  is  not  in  com- 
pliance with  any  provision,  is  irregular,"— 
dtlng  Rtchardton  v.  Dlnlcgrave,  26  Iol  Ann. 
651;  Bogers  v.  Moore^  86  N.  C.  85;  Witt  v. 
Long,  88  N.  a  S8S;  Hartman  v.  Farrior.  95 
N.  C  177;  and  Hammerslaugh  v.  Farrior, 
Id.  135.  Upon  the  same  principle,  a  Judg- 
ment by  default  on  an  unliquidated  demand 
for  money  only,  who-e  no  duly-verlfled  Item- 
ized account  Is  served  with  the  complaint,  as 
required  by  the  statute,  must  be  retarded  as 
Irregular,  and  should  be  set  aside  on  motion; 
for  in  e  Snc.  PI.  ft  Prac.,  at  page  151,  it  is 
said:  "Where  the  default  or  Judgment  tak- 
en th.OTeon  Is  Irr^fular,  the  appropriate  rem- 
edy Is  a  motion  to  vacate  or  set  aside.  Such 
a  motion  Is  a  motion  made  In  the  cause,  and 
Is  a  direct,  and  not  a  collateral,  proceed- 
ing,"—citing  several  cases  from  different 
states.  There  was  therefore  error  In  refus- 
ing to  vacate  the  Judgment  upon  the  ground 
Just  considered,  and  defendants'  first,  sec- 
ond, and  third  exceptions  are  sustained. 

The  other  question  raised  by  this  appeal  Is 
that  there  was  uror  in  .defusing  the  motion  to 


vacate,  when  It  a^eared  from  the  rectHd  that 
only  one  of  the  defendants  was  served  with 
Qie  summons  and  complaint,  and  yet  Judgment 
was  rendered  acalnst  both,  niere  Is  no^  and 
could  not  be,  undo-  the  facts  dlsdosed  by  the 
record,  any  pretoise  that  the' defendant  Gregg 
was  ever  sraved  with  the  summons  and  com- 
plaint, or  that  the  court  In  any  other  way  ever 
acquired  Jurisdiction  of  his  person.  The  affi- 
davit of  service  shows  this  omclusively,  and 
the  Judgment  Itself  recites  that  only  one  of 
the  defendants  (Pawley)  wss  served;  and  no 
authority  Is  necessary  to  show  that  a  Judg- 
ment entered  against  the  other  defendant 
(Gregg)  was  wholly  unauthorized,  and  was  a 
nullity.  Subdivision  1  of  section  157  of  the 
Code,  upon  which  plaintiffs  rely  to  sustain  the 
Judgment  entered  in  this  case,  reads  as  M- 
lows:  "If  the  action  be  sgalnat  defendants 
Jointly  Indebted  upon  the  contract,  he  [the 
plaintiff]  may  proceed  against  the  defendant 
served,  unless  the  court  otherwise  dh%ct;  and 
If  he  recovera  Judgment,  It  may  be  entered 
against  all  the  defendants  thus  Jointly  indebt- 
ed so  far  only  as  that  It  may  be  enforced 
against  the  Joint  property  of  all  and  the  sep- 
arate property  of  the  defendants  seired."  The 
[ilalntlfFs  have  not  and  cannot  now  avail  them- 
selves of  the  provisions  of  this  section,  for,  In 
the  first  place,  the  record  fails  to  show  that 
any  action  was  ever  commenced  against  de- 
fendants Jointly  Indebted  i^n  contract,  and, 
on  the  contrary,  such  record  shows  that  the 
summons,  whi^  Is  the  commencement  of  the 
action,  was  issued  against  B.  P.  Pawley  alone, 
and  served  upon  him  only;  and  in  the  sum- 
mons th^  Is  no  indication  or  hint  even  that 
any  one  else  was  intended  to  be  sued.  There 
was  therefore  no  action  ever  commenced 
against  Gregg,  and  no  paper  of  any  kind  was 
ever  served  upon  him.  The  fact  that  In  the 
complaint,  which  was  nev^  served  upon 
Gregg,  there  Is  an  auction  "Qiat,  at  the 
time  hereinafter  mentioned,  the  defendants  B. 
P.  Pawley  and  S.  A.  Gregg.  Jr.,  were  doing 
business  in  the  city  of  Florence,  state  and 
county  aforesaid,  as  co-partners,  under  the  firm 
name  of  E.  P.  Pawley,"  together  with  the  fur- 
ther allegation  that  "the  plaintiffs  sold  and 
delivered  to  the  defendants,  at  their  request," 
certain  goods,  of  a  epedfied  vslue,  amounts  to 
nothing;  for,  as  has  been  seen,  no  action  was 
ever  commenced  against  Oregg  in  the  mode 
prescribed  by  statute  for  that  purpose^  no  sum- 
mons having  ever  been  issued  against  Mm,  and 
none  served  upon  him.  It  cannot  be  Bald, 
therefore,  that  the  idalntlffs  ever  commenced 
an  action  against  defendants  Jointly  Indebted, 
and  hence  the  provisions  of  the  section  above 
cited  do  not  apply.  But  if  that  section  could 
be  held  applicable,  Its  provisions  were  not  com- 
piled with,  for  the  Judgment  was  entered 
against  both  of  the  alleged  defendants,  and,  If 
allowed  to  stand,  might  be  enforced,  not  only 
against  the  partnership  assets,  but  also  against 
the  individual  assets  of  both  parties  named 
as  defendants  in  said  Judgment  Besides,  the 
OEdtt  for  Judgment  Ind^si^  ^  4^ 
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—"Let  the  plaintiffs  herein  hare  judgment 
■gainst  the  defendants  for  the  sum  of,"  etc.— 
was  not  In  accordance  wtth  the  proTlstons  ot 
the  section  rdled  on,  and,  on  the  contrary,  oo- 
thorized  the  entry  of  a  general  judgment 
against  both  of  the  alleged  defendants.  It  Is 
very  dear,  therefore,  that  the  entry  of  the 
judgment  ag^nst  Gr^g  was  wholly  without 
author!^,  and  must  be  set  aside,  not  mily  as 
to  him,  but  ss  to  Pawley  also.  6  Enc.  PL  A 
Prac.  17,  16.  If  it  Bhotild  be  aald,  as  seems 
to  be  signed  by  counsel  for  respondents,  that 
the  motion  shotild  not  have  been  granted  be- 
cause the  defendants  Called  to  show  by  affl- 
daTlt  that  they  had  a  meritorious  defense,  or 
that  they  had  sustained  any  prejudice,  the  an- 
swer Is  that,  while  such  a  showing  may  be 
required  where  the  motion  Is  to  open  a  judg- 
ment by  default  upon  the  ground  of  some  ex- 
cusable mistake  or  negligence  on  the  part  of 
the  (tefendants,  no  such  showing  Is  required 
where  the  judgmmt  by  d^ult  is  sought  to  be 
set  aside  because  entered  without  legal  au- 
thority, for  the  obvious  reason  that  In  the  one 
case  the  defendant  Is  asking  the  faror  of  the 
court,  to  be  excused  for  his  own  default, 
while  In  the  other  case  he  is  simply  demanding 
his  legal  ri^ts,  to  be  rellered  from  a  judg- 
ment obtained  by  the  plaintiff  without  pursu- 
ing the  course  prescribed  by  law.  Accordingly, 
It  Is  said  In  6  Bnc.  Fl.  &  Prac,  at  page  176: 
"A  motion  to  vacate  or  open  a  default  or  judg- 
ment thereon  because  Irr^ular  or  void  stands 
on  a  different  footing  from  a  proceeding  for 
relief  because  of  mistake,  etc..  In  the  default- 
ing party;  and  a  case  of  excusable  neglect  need 
not  be  shown  to  antiiorlze  the  court  to  grant 
the  order,  nor  Is  an  affidavit  of  merits  or  a 
a  good  defense  required,"— citing  numerous 
cases.  The  judgmoit  of  this  court  Is  that  the 
orda  refusing  the  motion  to  vacate  and  set 
aside  the  judgment  In  question  be  reversed, 
and  that  the  case  be  remanded  to  the  circuit 
court,  for  such  further  proceedings  as  may  be 
necessary  to  carry  out  the  views  ber^  an- 
nounced. 


(60  S.  C.  GM) 

GREGORY  V.  OOHBN  et  al. 
(Supreme  Court  of  South  Carolina.    Sept  80, 
1897.) 

RBrBKBROB— Rsvjiw  OF  Refsrbb'b  Rbport— Ap- 
peal— Jdbt  Trial — Waivbr. 

1.  Where  a  jniy  trial  in  an  action  at  law  Is 
waived,  and  the  cause  referred,  the  referee's  find- 
ings of  fact,  ss  well  as  his  conclusiona  of  law, 
may  be  reviewed  by  tiie  circuit  judge,  upon  ex- 
ceptions to  the  report,  and  affirmed,  modiBed,  or 
reversed. 

2.  The  dedslon  of  the  drcnit  jud^e  npcNH  the 
facts  In  SQch  case  la  final,  the  Jurisdiction  of  the 
Bupteme  court  in  actions  at  law  being  limited  to 
the  eorrectloD  of  errors  of  bw. 

3.  Where  an  action  at  liw  for  tiw  recovery  of 
money,  in  which  a  counterclaim  Cor  unliquidated 
damages  is  filed,  but  not  replied  to,  la  by  consent 
referred  to  a  referee  to  try  the  issues,  the  right  to 
have  the  damages,  under  such  countmlsim,  as- 
eertalned  by  a  jury.  Is  waived. 

Appeal  from  common  pleas  chwnlt  cotirt  of 
Chesterfield  connty;  James  Aldrlch,  Judge. 


Action  at  law  by  T.  S.  Gregray  against  E. 
Cohen  A  Sons.  Ftom  a  judgment  dismissing 
the  complaint,  and  In  tvror  of  dtfradanta  on 
their  counterclaim,  plaintiff  appeals.  Af- 
firmed. 

Following  are  the  pleadings,  referee's  report, 
decree,  and  exceptlmw  thereto: 

"The  complaint  is  as  UOawE,  omitting  the 
caption:  The  complaint  of  the  above  plaintiff 
shows  to  this  court:  Vlrst  For  a  first  cauae  of 
action:  (1)  That  the  defendants  above  named 
were  at  the  thnes  berebuuTter  referred  tn,  and 
stffi  are,  partners  tn  trade  under  the  name  and 
style  of  B.  Cohen  A  Booa.  (2)  That  on  or 
about  July  25,  ISOd,  the  plaintiff  entered  into 
a  contract  with  said  defendants,  whereby  he 
agreed  to  travd  as  a  satesman  for  them  in 
fioDth  Carolina,  and  solicit  and  take  orders  for 
their  goods,  and  fmrward  the  same  to  defend- 
ants, who  were  to  fill  all  orders  from  solvent 
parties,  and  were  to  pay  [J«inHff  for  his  serr- 
Icea  four  p»  c^t  commissions  on  all  orders 
which  were  good.  Said  contract  to  run  for 
one  year  from  Its  date.  <S)  miat  plaintiff  has 
trari^  for  said  bouse,  and  taken  and  for- 
warded twenty-five  hundred  and  thirty  dol- 
lars of  orders  from  parties  of  good  commadal 
standing,  solvent  and  vrith  good  credit,  and 
said  orders  have  been  received  by  said  firm, 
and  idalntiff's  osnmlsaion  thereon  le  doe, 
amonntlng  to  <me  hundred  and  one  "/iso  dol- 
lars, and  he  has  demanded  the  same,  and  de- 
fendants have  refused  to  pay  more  than  fifty 
•Vioo  dollars,  and  there  la  a  balance  on  the 
same  of  fifty  ^Vioo  dollars  ^60.59  to  plahi- 
tlfl.  Second.  For  a  second  cauae  of  action: 
(1)  That  the  defendants  hwdn  were  at  the 
time  herein  referred  to,  and  attfi  are,  partners 
fn  trade  under  the  name  and  style  of  B.  Co- 
hen &  Sons:  (2)  That  on  m  about  July  29, 
1605,  plaintiff,  who  expected  to  make  tala  Itr- 
Ing  as  a  traveling  aalesman,  entmd  Into  a 
contract  with  defendants  to  trartf  for  me 
year  In  the  state  of  South  OaroUna,  and  aoUdt 
and  take  orders  for  defendants,  who  are  ai- 
gaged  In  the  mercantlto  business,  and  defoid- 
ants  were  to  fill  all  orders  from  firms  or  per- 
sons of  good  commercial  standing,  and  woe 
to  pay  pi«<wHfp  four  per  cent  commissions  on 
the  amount  of  aU-scdvent  orders.  0)  That 
plaintiff,  during  tba  monttt  of  August  189S, 
began  to  travel  under  said  contract,  and  to 
solicit  and  take  orders  for  defendants*  goods, 
and  torwari  them,  and  defendants.  In  vlda- 
tbm  of  their  contract,  reftwed  to  fill  many  sol- 
vent orders  from  firms  or  parties  of  good 
commercial  standing,  and  filled  only  part  of 
other  ordos,  and  finaUy,  on  October  17,  1886. 
ordered  plaintiff  to  stop  taking  orders  alto- 
gether, although  It  was  In  the  best  part  of  the 
season  to  sell  goods.  W  That  by  the  forego- 
ing acts  the  defendants  have  Injured  the 
standing,  as  a  satesman,  of  the  plaintiff,  giv- 
ing the  impression  that  he  ll  not  responsible 
and  his  orders  are  not  respected,  and  have  In 
jured  blm,  in  causing  him  to  spend  a  large 
amount  cnF  money  In  building  up  a  trade 
which  is  now  usdeas,  and 
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out  of  omployment  for  tbe  season;  and  by  do* 
tng  saia  things,  1^  their  wlUfnl  breach  of 
their  contract  they  have  damaged  the  plain- 
tiff In  the  Bum  ot  two  hundred  and  fifty  dol- 
lars. Wherefore  he  demands  Judgment:  <1) 
On  the  first  cauae  of  action  fifty  >*/io9 
dollars;  (2)  on  the  second  cause  of  action  for 
two  hundred  and  fifty  dollars  damage;  (3)  and 
for  coats.' 

*Trhe  defendants  answered,  and  the  follow- 
ing is  their  answer,  omitting  the  caption: 
TRie  defendants,  answering  the  above  com- 
plaint, say:  (1)  For  a  first  defense  they 
deny  each  and  every  alle^tion  in  said  com- 
plaint contained,  except  as  hereinafter  spe- 
cifically admitted.  They  admit  that  they  are 
partners,  as  alleged;  that  they  did  enter  into 
an  agreement  with  the  plaintiff  on  the  4tb 
day  of  Angost,  189S,  by  which  It  was  agreed 
that  he  should  travel  for  the  defendants  In 
the  state  of  South  Carolina,  at  his  own  ex- 
pense, and  sell  goods  for  them;  that  the  de- 
fendants should  pay  to  him  a  commlsaion  of 
four  per  cent  on  all  orders  taken  by  him 
which  were  approved  and  accepted  by  the  de- 
fendants; and  tbey  allege  that  th^  have  faHy 
performed  their  part  of  salid  contract,  and 
have  paid  the  plaintiff  In  fall  for  all  sodi  or- 
ders, and  owe  him  nothing  on  any  account 
whatever.  For  a  second  defense,  and  as 
a  counterclaim,  they  allege  that  the  said 
plaintiff  was  found  by  the  defendants  to  be 
InefBclent  and  nnsatiafactory,  and,  they  hav- 
ing for  good  cause  discontinued  said  arrange- 
ments with  him,  and  refused  to  employ  him 
longer,  they  demanded  of  him  a  trunk  and 
one  lot  of  samples,  the  property  of  the  de- 
fendants, and  to  which  they  were  entlUed  to 
the  Immediate  possession,  and  the  plaintiff 
unlawfully  refused,  and  stiU  refuses,  to  deliv- 
er same  to  them,  to  their  damage  thirty 
dollars.  Wherefore  the  defendants  demand 
judgment:  (1)  On  the  first  defense,  that  the 
complaint  be  dismissed,  with  costs.  (2)  On 
the  second  defense  and  on  the  counterclaim, 
that  they  have  judgment  against  the  plain- 
tiff fOr  the  sum  of  thirty  doHara.* 

"On  these  pleadings,  by  consent  of  parties,  a 
jury  trial  was  waived,  and  all  Issues  of  law 
and  fact  were  referred  to  G.  3.  Redfeam,  as 
special  referee.  After  taking  the  testimony, 
tbe  referee  rendered  his  report,  which  is  as 
follows,  omitting  the  caption: 

"  This  was  an  action  at  law  by  plaintiff  for 
a  balance  of  commissions  due  him,  as  he  al- 
leged, from  defendants,  and  for  damage  tor 
vfolatlcm  of  contract  It  was  referred  to  me, 
by  consCTt  of  all  parties,  by  his  honor,  B.  G. 
Watts,  presiding  Judge  at  tbe  February  term 
of  this  conrt  After  considering  fully  tbe  evl- 
d«iee,  I  am  satisfied  that  the  contract  between 
plaintiff  and  defendants  was  to  run  for  one 
year.  The  written  Instructions  given  to  plain- 
tiff, such  as  th^  were,  bore  date  Angust  5, 
1865,  and  therefore  the  contract  would  end 
August  4,  1896.  Plaintiff  also  stated  that  all 
EHrivent  orders  were  to  be  filled,  and  he  was 
to  get  four  per  cent  commission  on  the  same. 


The  defendants  claimed  the  right  to  determine 
the  question  of  what  orders  they  would  or 
would  not  fill,  and  that  it  was  on  such  as  they 
filled  that  plaintiff  was  to  get  commlsslona 
This  would  subject  plaintiff  to  the  danger  of 
having  all  his  orders  turned  down  If  goods 
were  advancing,  and  working  for  nothing,  at 
the  mere  caprl<x  of  the  defendants,  and  is  not 
reasonable,  when  we  remember  that  plaintiff 
sold  out  his  entire  business,  and  left  every- 
thing, to  take  this  work  up.  It  Is  not  reason- 
able that  a  sensible  maij  would  make  such  a 
one-sided  arrangement  and.  after  carefully 
weighing  the  question.  I  have  come  to  the  con- 
clusion the  contract  was,  as  alleged  by  the 
idalntlff,  that  his  commissions  were  to  be  pal^ 
on  orders  that  were  good;  In  other  words, 
from  people  who  stood  well  in  the  commercial 
world,  had  good  credit  and  men  worthy  of 
credit  Now  there  Is  one  class  of  orders  which 
there  can  be  no  dispute  about  as  to  commis- 
sions, and  that  Is  the  ord^  from  parties 
whose  other  orders  were  filled,  or  part  of 
whose  orders,  sent  at  the  same  time,  were 
filled.  By  fllUng  their  orders,  or  part  of  than, 
defendants  admitted  that  they  came  In  tbe 
terms  of  plaintiff's  agreonent  and  were  aoi- 
vent  Plaintiff  kept  his  duplicates  of  orders, 
and  the  original  orders  were  put  In  evidence. 
Defendants  testify.  In  a  sweeping  way,  that 
they  were  all  filled,  but  their  letters  show  that 
they  left  out  parts  of  certain  ordoa.  This 
'  raises  a  confiict  with  themselves  as  to  tbe  fill- 
ing of  the  ordos,  and  plaintiff  gives  ns  In  his 
evidence  what  they  left  out  I  find  that  they 
left  out  of  Baum  Bros.*  orders,  goods  amount- 
Ing  to  $199.40;  of  D.  J.  McCanly's  order, 
goods  amounting  to  $85.39;  of  W.  H.  Gregory 
&  Co.*8  order,  goods  amounting  to  $17.14; 
of  W.  a  Coker*s  order,  October  leth.  goods 
amounting  to  $6a94;  of  W.  O.  Goker's  or^ 
der,  October  9th,  goods  amounting  to  $32.79; 
of  C.  M.  lioe's  ordo*,  goods  amounting  to 
$178.45;  (tf  L.  L.  Caldwell's  order,  goods 
amounting  to  $iaut3;  of  H.  W.  Plnlayson's 
order,  August  8th,  goods  amounting  to  $35.08: 
of  C.  Morgan's  order,  goods  amounting  to 
$170.48;  of  W.  S.  Cook's  ord»,  goods  amount- 
ing to  $21.81,— total  omlaskins  In  orders,  $900.- 
82.  Now,  as  to  orders  not  filled  at  all:  Plain- 
tiff claimed  that  H.  W.  Flnlayson's  order 
couldn't  be  turned  down,  for  the  reason  that 
they  had  filled  a  former  ordo*  of  Bfr.  Fln- 
layson's only  a  short  time  before,  and  could 
not  now  be  heard  to  say  he  was  not  scd- 
vent  Then  there  are  the  orders  of  A.  tj. 
Donbass,  W.  N.  Ratliff,  and  Miss  Stakely. 
The  evidence  satisfies  me  that  their  commer- 
cial standing  Is  good,  and  that  plaintiff  de- 
rived Information  of  those  facts  from  the  most 
reliable  sources  accessible.  It  Is  urged  that 
his  knowledge  was  derived  from  hearsay. 
That  Is  pectillarly  characteristic  of  all  such 
knowledge,  and.  If  defendants  had  any  knowl- 
edge r^rardlng  these  parties,  It  was  derived 
In  the  same  way.  But  plaintiff  also  went  into 
their  places  of  business,  saw  their  stock,  saw 
their  trade  being  carrf^^  ^a^d^^^ft- 
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stance,  sav  orders  glTcn  to  a  wbolesale  man 
on  ffood  terms.  In  mOasaaa  to  tb$t,  W.  M. 
Rafllff  ottered  to  pa^  cash.  Tlils  Is  ^oved 
condnalvely.  And  Yon  I  wish  to  notice  tite 
statement  of  Btoaser  Oflien  in  answer  to  qnea- 
tlon  88.  He  says:  "A  nondier  (Nt  the  perUes 
from  whom  be  obtained  ordera,  we  found,  on 
making  the  nsnal  InTestigatlMia,  were  very 
nndeslraUe  as  credit  risks,  bat  to  those  parties 
we  In  erery  case  tendered  the  goods  ordered 
tor  cash."  Mr.  W.  M.  RatUff,  wbo  happened 
to  do  business  in  the  town  where  thla  refer- 
enee'was  h^,  was  called  In,  and  he  and  bis 
salesman  contradict  this  statement  as  to  his 
ordw.  It  Is  abnndanUy  proven  that  be  was 
raadj  and  anxious  to  get  the  goods,  and  pay 
cash  for  them,  and  defendants  were  notified 
of  that  tact  This  Is  one  of  the  circnmstancee 
that  weakens  my  faith  in  the  testimony  of- 
fered by  defendants.  It  Is  asked  why  the  de- 
fendants desired  to  tmm  down  good.  soiTent 
orders.  The  reply  seems  to  be  that  goods  of 
that  class  were  adTanclng  rapld^  at  that 
time,  and  by  the  time  an  order  reached  Balti- 
more, sold  at  plafaaturs  limits,  the  goods  had 
advanced  so  that  there  was  no  profit  in  it 
This  Is  shown  by  the  almost  daily  Instnictlonfi 
sent  plaintiff  to  change  hla  quotattons,  and 
also  a  letter  written  on  the  10th  of  October,  in 
wliich,  In  ezplanatlMt  of  their  course,  they 
close  by  the  soggestlve  words:  "Goods  are  ad- 
Tandng  too  fast;"  and  frmn  the  eridence  this 
appears  to  liave  been  the  troable.  I  condode, 
th^ef<x«,  that  plaintiff  was  entitled  to  com- 
missions on  the  orders  of  the  following  pev^ 
sons,  they  being  solvent,  acccmdlng  to  the 
proof  here: 


H.  W.  Finlarson,  order  October  17th  $  192  50 

W.  N.  Ratllff,  order   160  30 

A.  8.  Douglass,  order   338  00 

Miss  Stakeiy,  order  r«   245  8S 


«  926  66 

Auonnt  from  the  partially  anfiUed   

orders   900  82 


Total  $1327  47 

Four  per  cent  com  missions  on  $1,- 
827,47   f    78  09 


"  <PlaIntlff.  In  the  stating  of  his  cause  of 
acttoD,  however,  only  asked  for  fifty  ""/t«« 
dollars,  being  under  the  erroneous  impression 
that  that  covered  the  amonnt  of  his  commla- 
slons  still  due,  and  defendants,  after  the  be- 
ginning of  the  action,  paid  lilm  two  **/ioo 
dollars,  leaving  forty-eight  bi/io*  dollaxs 
BtUl  due  on  this  cause  of  action,  and  I  find 
that  he  Is  entitled  to  that  amount  on  the  first 
cause  of  action.'  Having  found,  as  a  matter 
of  fact,  that  the  contract  was  for  a  year, 
and  it  being  admitted  that  defendants  ter^ 
minated  it,  the  question  of  what  damage,  If 
any,  the  plaintiff  suffered..'  *  *  •  Defend- 
ants say  they  turned  him  off  on  account  of 
the  unsatisfactory  character  of  the  orders 
(see  E.  Cohen's  deposition),  but  this  couldn't 
well  liave  been,  for  they  claimed  the  excln- 
slve  right  to  turn  any  order  down,  and  ex- 
wclsed  tt;  too,  In  this  case,  In  defiance  of 


ptaJntUTt  rU^ta.  Bot  why  they  tamed  Um 
off  la  not  the  qnestkm.  He  did  not  break  the 
contract,  and  they  did,  and  should  make  him 
whole  If  be  suffered  thereby.  Be  sold  oat 
his  boldness,  and  went  on  the  road  at  his 
own  expense,  on  an  uncertainty,  and  started 
a  trad^  and  th^,  without  legal  excuse^  ton- 
ed htm  adrift  at  the  nd  of  two  months. 
The  measure  <HC  damages  Is  hard  to  detat^ 
mne  In  a  case  like  this.  WhSt  would  It 
haTe  beaa  wwth  to  him?  is  the  queatlon. 
In  the  two  months  or  more  he  travded,  trcm 
August  lOCh,  when  he  opened  up,  till  Octo- 
ber nth,  when  he  was  finally  oidend  to 
stop,  he  had  earned  commissions  amounting 
to  one  hundred  and  twenty-five  and  TVia« 
dollars.  The  trade  was  established,  and  ths 
entire  round  was  made,  as  far  aa  the  referee 
can  ascertain  from  the  evidence,  consisting 
of  the  letters  put  In  evidence  by  both  par- 
ties, in  about  twenty  days*  travd;  the  bal* 
ance  of  thne  being  spent  at  his  home,  so  that 
the  useleBs  trips  could  be  avoided.  The  can- 
vass of  the  field  would  consume  about  twen- 
ty days,  and  plaintiff  says  tt  cost  five  dollars 
a  day.  The  net  earnings,  then,  would  be 
about  twenty-five  dollars  for  two  nuuitbs,  or 
twelve  ■*/ioo  dollars  per  month,  over  and 
above  expenses,  if  plaintiff  bad  not  Increaaed 
his  trade.  There  were  exactly  nine  and  one- 
half  months  of  the  contract  to  run,  and  I 
tlilnk  the  damages  would  thertfore  be  one 
hundred  and  eighteen  anA  *>Ao«  dollara 
This  the  piaintlff  should  recovtt  on  his  sec- 
ond cause  of  action.  The  trunk  and  —  Tnpi<^ 
referred  to  Ui  defendants'  answer  belong  to 
them,  of  course,  tmt  the  record  shows  tliey 
are  in  the  hands  of  this  court  being  attach- 
ed the  shoiff,  and  therefore  plaintiff  is 
not  liable  for  damages  for  ttiem;  but,  on  dls- 
Bolntlon  of  this  attachment,  or  payment  <^ 
this  Jodgmmt  they  are  entitled  to  their 
property.  Plaintiff  expended  two  hundred 
and  thirty  dollars  in  going  to  Baltimore,  and 
making  his  various  trips,  nndw  this  contract, 
and  claimed  that  as  the  measure  <tf  hla  dam- 
ages; but  I  tUnk  othowlaab  and  find  ac- 
cordingly.* 

"The  decision  and  (odw  of  title  dicnlt 
Judge  Is  as  follows: 

"  This  Is  an  action  at  law,  but  a  trial  by 
Jury  was  waived,  and,  by  consent  it  was 
referred  to  a  referee  to  take  the  testimony, 
except  that  taken  by  commission,  and  de- 
termine the  Issues.  The  report  of  the  ref- 
eree, including  the  testimony,  now  comes  be- 
fore this  court  upon  the  exertions  of  the 
defendants  thereto.  The  exceptions  are  very 
numerous,  and,  as  they  qneaUon  every  ded- 
don  of  the  referee,  I  may  as  well  treat  the 
case  upon  Its  merits,  and  consider  all  of  the 
Issues,  but  the  exceptions  must  be  read  as  a 
part  of  this  order.  The  plaintiff  is  a  resi- 
dent of  this  state  and  county,  and  served  the 
defendants,  partnras  In  trade,  doing  budness 
in  the  dty  of  Baltimore,  Md.,  as  a  salesman 
or  drummer,  to  solicit  and  take  orders  for 
goods  for  aaid  tan^  ^he,  ^^^t^ij^^- 
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vnl  Inae  to  b*  deterfitaied  li  Uie  daratkm 
of  tbe  contrftct  between  the  platatig  and  d» 
fendanta.  Plaintiff  In  his  complaint  allege* 
that  said  contract  was  "to  nm  toff  one  year 
from  dale.**  Def«ndanta  In  ttaeir  answer,  by 
their  general  denial,  deny  this  allegation. 
The  contract  was  not  reduced  to  writing, 
and  must  be  determined  from  the  testimony. 
There  la  testimony,  direct  and  Indirect,  beam- 
ing npon  this  Issne.  Plaintiff  testified  that 
the  contract  was  to  mn  for  a  year.  EL 
Ocdien,  one  of  the  defendants,  and  the  one 
who  made  the  contract  with  the  plaintiff, 
and  the  bookkeeper  of  the  defendants,  B.  J. 
Nolan,  who  says  he  heard  tbe  contract  made, 
testify  that  the  contract  was  "to  ran  for  no 
specified  time,  and  to  be  terminated  at  the 
will  of  either  party."  The  burden  of  proof 
Is  apon  tbe  plaintiff.  A  drummer  la  "an 
agent,  who  aln^ly  exhibits  samples  of  goods 
kept  for  sale  by  his  principal,  and  takes  or- 
ders from  purchasers  of  such  goods,  which 
are  afterwards  to  be  dellTered  by  the  iirlncl- 
pal  to  tbe  purchasers,  and  payment  for  such 
goods  is  to  be  made  by  tbe  purchase  to  the 
principal."  8  Am.  &  Bug.  Bnc  Haw,  p.  315. 
Outside  of  any  direct  evidence  to  tbe  con- 
trary, an  employ^  who  Is  hired  at  a  yearly 
rate  Is  presumed  to  be  hired  for  a  year,  at 
a  dally  for  a  day,  and  by  piece  work  for  no 
specified  time.  14  Am.  &  Eng.  Bna  'Law,  p. 
762.  From  the  i^eadlnga  and  the  evidence, 
It  Is  clear  that  plaintiff's  contract  contem- 
plated no  hiring  for  a  year  or  a  day,  but,  on 
the  contrary,  he  was  to  be  paid  for  his  serv- 
ices a  commission  of  four  per  cent  on  all 
orders  obtalned,~sent  in,  etc  I  am  now 
considering  the  question  of  consideration  of 
the  contracting,  and  not  its  terms  aa  to  other 
matters  to  be  yet  considered.  The  testimony 
In  this  case  Is  very  voluminous,  including  a 
great  number  of  letters,,  and  It  Is  hardly  nec- 
essary to  consider  them  in  detalL  I  con- 
clude, and  BO  hold,  that  the  contract  herdn 
could  be  terminated  at  the  will  of  either 
par^.  Having  hdd  that  tbe  constderation 
of  plaintiff  was  a  commission  on  his  orders, 
etc.,  It  is  not  essential  to  ascertain  the  exact 
date  upon  which  the  contract  began  and  end- 
ed; but  plaintiff  b^an  to  work  about  August 
10,  18DS,  and  from  time  to  time  continued  to, 
or  OP  to  or  about  October  17,  1896.  Tbe 
plaintiff  obtained  and  forwarded  to  defend- 
ants orders  tor  goods,  amoimting  in  the  ag> 
gregate,  as  claimed  by  plaintiff,  to  92.G0O,  or 
more.  Some  of  these  orders  were  accepted 
*and  filled  by  defendants.  Other  orders  were 
accepted  and  filled  only  In  part;  that  is,  cer- 
tain Items  therdn  were  sold  to  purchasers, 
while  other  Itenam  were  not  sold.  Some  o> 
dm  v&e  refused  or  rejected  by  defendants 
In  toto,  and  some  of  the  orders  were  coim- 
termanded  by  the  persons  who  gave  them. 
Plaintiff's  commissions  on  all  goods  sold  and 
shipped  under  bis  orders  have  been  paid.  As 
to  orders  countermanded,  there  is  no  Issue. 
The  referee  held,  and  correctly,  that  plain- 
tiff was  not  entitled  to  commissions  on  tbe 
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same,'  and  no  exceptions  wen  takui  tlureto. 

"  The  next  issue  Is,  what  were  the  terms 
of  the  contract?  Plaintiff  alleges  tiiat  he  was 
to  be  paid  commissions  on  "all  orders  from 
solvent  juulles,  ox  all  orders  from  firms  or 
persons  of  good  commercial  standing."  De- 
fendants allege  that  tbe  contract  was  that  they 
were  to  pay  plaintiff  couunlsalona  "on  all  or- 
ders taken  by  plaintiff  which  were  approved 
and  accepted  by  the  defendants."  The  ref- 
eree finds  in  favor  of  tbe  plaintiff.  I  cannot 
concur  in  this  conclusion.  I  do  not  think  that 
it  is  sustained  by  the  testimony,  especially 
when  the  burden  of  proof  is  upon  tbe  plaln- 
tlfl.  It  Is  not  only.  In  my  opinion,  unsupported 
by  the  evidence,  bat  it  Is  unsupported  all  the 
drcumstancee  surrounding  the  caae,  and  the 
very  nature  of  the  tranaactlons.  As  to  the 
right  of  tbe  defendants  to  approve  and  accept 
certain  It^ns  In  an  order,  while  other  items 
were  rejected.  It  Is  sufficient  to  say  that  this 
was  done  wltb  the  knowledge  of  tbe  plaintiff, 
and,  so  far  as  I  can  aee,  he  made  no  objecttons 
thereto.  Again,  if  plaintiff  had  objected  to  the 
action  of  defendants  In  this  respect,  it  was  In- 
cumbent upon  him  to  prove  that  defeadants 
had  aaid  rejected  Items  in  stock,  and  that  he 
had  complied  with  their  directions  in  talcing 
said  orders.  Letter  after  letter  discloses  the 
fact  that  plaintiff  was  constantly  instructed  as 
to  the  prices  at  which  he  was  to  sell  goods,  and 
that  these  prices  varied  constantly,  conforming 
to  market  prices,  and  was  frequently  directed 
by  defendants  to  withdraw  from  sale  rarlons 
articles,  because  "same  were  not  In  stock." 
Defendants  gave  plaintiff  other  instructions, 
for  example,  relating  to  tbe  prepayment  of 
freight  discounts,  etc,  which  I  need  not  refer 
to. 

"  The  defendants  In  tbdr  answer  seek  to  re- 
caver  of  plaintiff,  by  way  of  counterclaim, 
thirty  dollars  ($30.00),  the  value  of  a  trunk 
and  samples  furnished  by  defendants  to  plain- 
tiff to  be  naed  in  their  business.  Plaintiff,  failed 
to  reply  to  said  counterclaim,  and  defendants 
demand  judgment  thereon.  In  addition  to  the 
fact  that  plaintiff  failed  to  reply  to  said  coun- 
terclaim, the  evidence  shows  that  said  trunk 
and  samples  were  not  upon  demand  returned 
by  plaintiff  to  detaidants,  and  that  the  same 
were  worth  thirty  dollars.  At  the  beginning 
of  this  action,  plaintiff  sued  out  a  writ  of  at- 
tachment In  fbe  usual  form  against  the  proper- 
ty of  defendants  In  this  county  and  state, 
naming  eapedally  a  debt  to  become  due  by  H. 
W.  FInlayson  to  these  defendants.  Said  war- 
rant was  served  upon  said  FInlayson,  and  per- 
haps other  persons.  The  return  shows  that  It 
was  aerved  upon  the  plaintiff  hlmaeU.  attach- 
ing "one  sample  trunk  and  one  salesman's  or^ 
der  book."  Wber^ore  It  la  ordered,  adjudged, 
and  decreed:  (1)  "niat  the  exceptions  of  tbe 
defendants,  so  far  as  the  same  have  been  con- 
sidered, be,  and  hereby  are,  sustained.  (2) 
That  the  report  and  findings  of  the  referee 
herein  be,  and  hereby  are,  reversed.  (3)  That 
the  complaint  herein  be,  and  hereby  la,  dla- 
mlBsed,  with  coats  aif^^^^i^^^t^jlie 
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taxed  ^  ti»  detk  of  tUs  eonrt  (4)  Tbat  the 
writ  of  attachment  herein,  and  attachments 
thereunder,  be,  and  hereby  are,  vacated  and 
set  adde  and  dlsduirged.  (6>  That  tiie  defend- 
ants hare  Jndgmoit  against  the  plalntifl  for 
the  aom  of  thirty  dollara  (930.00).' 

"Doe  notice  of  Intention  to  iwpeal  was  glren 
by  the  plahitlff,  and  the  flawing  ue  bis 
ceptlons  and  gromida  ot  wieal:  'CD  Because 
ttae  comt  erred  In  holding,  as  matter  of  law, 
that  the  defendants  had  a  light  to  accept  o> 
ders,  and  fill  part  of  them  only,  without  pay- 
ing plaintiff  oonunkslonB  on  the  whole  orders. 
(2)  Because  the  court  erred  In  bidding  that 
plaintiff  was  not  oitltled  to  commissions  on  the 
whole  of  the  orders  acc^ed,  even  if  defend- 
ants only  flUed  part  of  them.  (S)  Because  the 
court  should  have  allowed  plaintiff  commiB- 
slons  on  all  orders  accepted  by  defradants,  on 
the  wbtde  amount  of  said  orders,  wbethra  tbey 
were  filled  in  full  or  not  (4)  Because  the  court 
erred  In  holding  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  that  Hie  flpfpndnnts 
had  the  Items  left  oof  of  bills  accepted  in  stock 
when  they  were  lodered.  ^  Because  the 
.court  OTed  In  not  holding,  as  matter  of  law, 
that,  when  defmdants  accepted  bin  or  <n^ 
der,  tbey  were  liable  to  plaintiff  for  commla- 
slons  thereon  on  the  full  amount  of  the  bill, 
unless  they  could  show  that  tiie  plaintiff 
bad  mlsreivesffltted  the  purchaser's  standing, 
And  they  had  been  misled  thereby.  (6)  Because 
the  court  erred  tai  not  hoUUng  that  tbe  bnrdtfn 
was  on  the  defendants  to  show  such  facts  as 
would  exempt  them  from  paying  commissions 
on  all  orders  accepted,  whether  filled  In  full  or 
not  (7)  Became  the  court  erred  In  holding 
that  plaintiff's  knowledge  of  the  fSact  tbat  de> 
fendants  were  lllllng  only  part  of  the  ordos 
accepted  was  snffldent  answer  to  the  objec- 
tion raised  by  him  to  tbeb-  refusal  to  pay  him 
commissions  on  parts  omitted  from  all  of  said 
orders.  (8)  Because  tbe  court  erred  In  giving 
judgment  for  tbe  sample  case  agidnst  the  plain- 
tiff, when  tbe  evidence  and  record  showed  that 
the  property  was  In.  the  hands  of  tiie  court. 
(0)  Because  tbe  court  ared  In  holding  that 
property  In  the  hands  of  the  court  could  be 
sued  for  and  recovered  In  this  case.*  ** 

W.  F.  Stevenson,  for  appellant  B.  T.  Gas- 
ton, for  respondentSi 

McIVER,  0.  J.  For  a  full  understanding  of 
this  case.  It  will  be  necessary  for  the  reporter 
to  set  out  In  bis  r^rt  of  the  case  a  copy  of 
the  ref^ee's  report,  to  whom  It  was  referred, 
by  consent  of  the  parties,  to  hear  and  deter^ 
mine  all  the  Issoes  In  the  case,  together  with 
the  decree  of  the  circuit  Judge  and  the  excep- 
tions thereto.  From  these  papers  It  will  be 
seen  that  this  was  an  action  at  law,  pure  and 
simple,  brought  by  the  plaintiff  to  recover 
from  defendants  the  amount  of  a  balance  al- 
leged to  be  due  him  for  commissions  on  sales 
and  orders  takai  by  him  for  goods  as  a  sales- 
man or  drummer,  and  also  to  recover  dam- 
ages for  breach  of  the  contract  by  defendanta, 
under  wUcli  be  was  employed.  It  Is  wdl  se^ 


tied  that,  while  the  Aidlni^  of  fftct  U  wall  as 
of  law,  Iqr  a  referee,  Ini  a  case  of  this  Und, 
may  be  affirmed,  modified,  or  reversed  by  the 
circuit  Judge  upon  exertions  to  tbe  referees 
report,  this  court  has  no  power  to  review  tbe 
condudow  of  fact  by  the  drcnlt  Judge  bi  a 
law  case,  for  the  obvious  reason  tttat  tbe  Ju- 
risdiction of  tbe  snpreme  court  Is  limited  by 
the  constitution  to  tbe  crarection  of  errors  of 
law,  and  It  can  only  rerlew  fiiM*^"gp«  ot  tect  bi 
chancery  cases.  Meetse  t.  Ttallroafl  Co.,  23 
S.  a  1,  and  Griffith  v.  Balboad  Co.,  Id.  26. 
This  bdng  so,  nuu^.  If  not  all.  of  the  qnes- 
tions  presented  by  this  appeal  are  beyond  our 
Jurisdiction,  and  we  are  compelled  to  aOaipt 
the  findings  of  fact  tbe  circuit  Judge.  In- 
deed, evoi  if  we  had  tike  power  to  do  so,  in- 
asmuch as  the  testlnumy  is  not  set  out  in  tbe 
ease,  we  would  be  unable  to  determine  whetb- 
w  the  referee  or  the  circuit  Judge  ^ras  right  In 
the  views  which  they  respecUvdy  took  of  the 
testimony.  The  contract  upon  which  plaintiff 
relies,  not  being  In  writing,  its  terms  must  be 
determined  by  the  testimmiy  In  the  case;  and, 
tbe  circuit  Judge  having  found  tiiat  tbe  ctm- 
tract  was  not  for  a  year,  bat  was  for  no 
Bpedfled  time,  and  could  be  terminated  at  the 
will  of  either  party,  there  was.  therefore,  no 
breadi  of  the  contract  ca  the  part  ot  detend- 
ants  tik  terminating  It  la  October.  1886,  and 
henoe  no  ground  for  plaintiff's  second  cause  of 
action.  Indeed,  we  do  not  understand  that 
plaintiff  questions  this  bj  any  of  his  excep- 
tions, -as  he  manUestiy  conld  not  do,  nada  the 
*'n'<l»g^  of  fact  by  the  circuit  Jndg& 

The  next  Inquiry  Is,  upon  what  orders  was 
the  plaintiff  entitled  to  commla^ons,  undn  the 
terms  of  tbe  contract?  The  plaintiff  dalmed. 
and  the  referee  so  found,  that  be  was  oi titled 
to  commissions  <m  all  orders  taken  from  sol- 
vent parties,  whereas  the  drcnlt  Judge  found 
that  the  terms  of  the  contract  were  that  plain- 
tiff dionld  be  entitled  to  cnnmlsstons  **oa  all 
orders  taken  by  plaintiff,  which  woe  ^proved 
and  acc^ted  by  the  defendanta."  This  also 
presents  a  question  of  fact  and  we  are  bound 
to  accept  the  condnrion  adopted  by  the  drcnlt 
judge.  If  so,  then,  clearly,  the  defendants 
were  not  liable  to  pay  commlssloDS  on  any  or- 
der which  was  not  accepted  or  approved  by 
defendants;  and  tbe  further  fact  found  1^ 
the  circuit  Judge,  that  "plaintiff's  commissions 
on  all  goods  sold  and  shipped  under  his  wders 
have  been  paid,"  shows  that  plaintiff  has  no 
cause  of  action  for  any  other  commissions. 
The  fact  tiiat  Bome  of  the  orders  sent  In  by 
plaintiff  were  only  partially  filled  cannot  help 
tbe  plaintiff,  for,  besides  what  Is  said  by  the 
circuit  judge  upon  this  point,  showing  from  the 
testimony  that  this  was  dime  by  tbe  implied 
assent  of  the  plaintiff.  If  the  contract  was,  as 
found  by  the  drcuit  judge,  that  commissions 
were  to  be  paid  only  on  such  orders  as  w«« 
approved  and  accepted,  of  course  tbe  dst&iA- 
ants  might  ^prove  a  part  and  reject  another 
part,  of  such  orders;  especially  where  It  ap- 
pears from  the  testimony,  as  stated  1^  the 
drcQlt  Judge,  tiiat  plaintiff  '^^^^Vffj^^ 
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eel rl Off  letters  from  defendant*,  Uutrnctliig 
him  as  to  the  prices  at  wbish  be  was  to  sdl, 
which  prices  were  varying  constantly,  accord- 
Inff  to  tbe  maAet,  and  also  to  wlttdraw  cer> 
tain  goods  tram  siUe,  as  the  *tene  were  not  In 
Btodt,"  t(^ether  with  other  instroettons  as  to 
prepayment  of  fr^ht,  dlsoonnto  to  be  allow- 
ed for  cash,  etc. 

The  only  remaining  inqniry  is  as  to  whether 
there  was  error  In  allowing  the  defendants 
judgment  for  their  connterdaim  against  the 
plalntUC.  It  will  be  observed,  ftom  die  an* 
swer,  that  this  cotmterdalm  was  not  for  the 
recoTery  of  tbe  possession  of  the  tnmk  and 
the  lot  of  samples,  bat  for  the  zeeorery  of 
damages,  to  the  amoont  of  $80,  toe  refusing 
to  deliver  defendants'  property  upon  demand 
therefor.  Hits  counterclaim  not  having  been 
replied  to  by  plaintiff,  the  defendants  were 
entitled  to  judgment  thereon,  as  by  default, 
under  section  175  of  the  Code.  But,  as  the 
claim  was  for  miliquldated  damages,  ordinari- 
ly the  damages  would  have  to  be  ascertained 
by  the  verdict  of  a  jury  (Code,  i  267).  this  not 
being  a  case  in  chancery.  But,  tbe  parties 
having  waived  the  right  to  a  trial  by  Jury  by 
consenting  to  have  all  tbe  Issues  tried  by  a 
referee,  such  consent  Involves  a  consent  to 
aU  the  necessary  incidents  to  such  a  trial,  one 
of  which  Is  that  tbe  report  of  the  referee  can 
be  excepted  to  and  reviewed  by  the  circuit 
court,  and,  uiran  such  review,  that  the  flnd- 
inga  of  the  referee,  both  of  law  and  fact,  may 
be  reversed,  affirmed,  or  modified  (Meetze  v. 
Railroad  Co..  23  S.  a  25);  and,  Inasmndi  as 
the  ciroilt  judge  stated  in  his  decree  that  "the 
evidence  shows  that  s^d  trunk  and  samples 
were  not,  upon  demand,  returned  by  plaintiff 
to  defendants,  and  that  the  same  were  worth 
thirty  dollars,"  we  see  no  «Tor  in  rendering 
lodgment  against  plaintiff  tor  that  amount 

Tbe  plaintiff's  eighth  and  ninth  exceptions 
cannot  be  sustained,  for.  In  the  first  place,  tba 
demand  was  not  for  the  recovery  of  the  pos- 
session of  the  property  attached,  but  for  dam* 
ages  for  refusing  to  return  defendants'  prop- 
erty upon  dranand.  This  demand  was  made 
tiefore  this  action  was  commoieed,  and,  ot 
course,  before  the  attachment  was  Issued,  and 
the  defendants*  cause  of  action,  asserted  by 
the  connterclalm,  arose  before  the  action  was 
conunenced,  and  before  the  said  property  was 
seized  under  tbe  attachment.  It  is  a  mistake 
to  suppose,  as  asserted  in  the  ninth  exception, 
that  tb9  circuit  Judge  held  "that  property  in 
the  hands  of  tbe  court  could  be  sued  for  and 
recovered  in  this  case,"  for  there  Is  no  such 
holding  In  tbe  decree  of  the  circuit  Judge.  On 
the  contrary,  the  circuit  judge,  after  rendering 
Judgment  that  the  complatot  be  dismissed  and 
the  attachment  vacated,  then  proceeds  to  ren- 
der judgment,  not  for  the  recovery  of  any  spe- 
cific property,  but  simply  for  damages  under 
a  cause  of  action  arising  before  this  action 
was  commenced,  and  before  any  attachment 
was.  or  could  have  been,  issued. 

Tbe  Judgment  of  ttils  court  is  tiiat  the  Judg- 
ment of  the  drcDlt  court  be  nfflrmwl. 


(BO  S.  0.  471) 

(UlRR  t.  BRBDBNBBRa  et  at. 

(Stvnme  Ooort  of  South  OaroUna.  Sept  80, 
1887.) 

TansTS— CoRTBOL  or  TSOST  FPKD— Appbal— Rs- 
visw— OaiBOTions  Waivki>— WitJ« 
— OoxsTEiTonos. 

1.  *Where  a  widow  was  trustee  under  her  hus- 
band's will,  and  also  ben^dary  during  h«  life' 
or  widowhood,  the  mere  fact  that  she  only  re- 
turned, "for  purposes  ot  city  taxation,"  cer- 
tain real  estate  in  the  aty  where  ehe  resided, 
valued  at  $4,600,  when  she  owned  other  propert7» 
worth  $4,500,  was  not  sufBcient  to  jnsti^  the 
apprehension  that,  If  the  fund  were  placed  in 
her  bands,  the  taxes  on  it  would  be  left  unpaid, 
to  the  prejudice  of  the  mnainder-men,  tliereby 
causing  waste,  and  hence  sudt  fact  was  not 
snffldmt  to  deprive  her  of  the  custody  of  the 
fund. 

2.  That  a  trustee,  after  the  creation  of  the 
trust,  has  removed  from  the  state,  la  sufficient  to. 
deprive  her  of  the  custody  of  the  trust  fund,  un- 
less she  executes  a  suffldeut  hood,  to  be  approved 

one  of  the  masters,  with  sureties  amenable 
to  the  Jorisdietion  of  the  court,  conditlcxied  tor 
the  discbarge  of  her  duties,  and  that  she  will  not 
remove  the  trust  fund  beyond  the  jurisdictton, 
and  will  account  regularly  for  the  same. 

3.  Where  a  decree  denrives  a  trustee  of  the 
custody  of  tiie  trust  fasd,  and  she  does  not  ap* 
peal,  others  who  may  possibly  have  as  interest 
in  the  trust  fund,  and  are  parties  to  the  inroceed- 
ing,  may,  on  appeal,  raise  the  qnestum  of  the 
correctnesa  of  the  decree. 

4.  Testator  save  his  Hitlre  estate  to  trustees, 
to  pay  over  the  net  income  to  his  wife  during 
her  life  or  widowhood;  and  at  her  death  he  gave 
all  his  property  to  his  son  hi  fee  if  he  should 
then  be  alive,  or  to  hii  issue  should  he  then  be 
dead;  but,  in* case  testator's  -wife  married,  he 
directed  the  executor  to  pay  her  one-tidrd  of  the 
estate,  and  hold  the  balance  for  the  aopport  of 
his  SOD  until  21  years  old,  when  It  should  go  to 
him  and  his  heirs,  but  should  he  die  b^ore  lie 
was  2X  or  before  his  mother,  leaving  no  issue, 
"then  I  give  •  •  •  the  estate  •••  de- 
vised to  him  to  be  egually  divided  between  my 
two  brothers,"  named,  "if  they  should  be  then 
alive,  or  between  their  issue  then  living,  the  issue 
to  represent  and  take  a  parent's  share  among 
them  in  said  distribution."  Held,  that  there  wns 
no  ulterior  limitation  over  In  favor  of  testator's 
brothers  or  thdr  Issue  in  case  UE  toe  death  of 
the  son  leaving  no  issue,  except  on  toe  contin- 
gency that  tbe  widow  married;  and  on  the  death 
of  the  son  when  nine  years  old,  aft»-  testator's 
death,  no  cmtiDgency  arose,  during  tbe  wife's 
widowhood,  fey  which  the  brothers  took  any  in- 
terest. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  W.  C.  Benet,.  Judge. 

Bill  by  Charles  D.  Carr  against  John  Henry 
Bredenberg  and  others  to  have  plalntlfTs  right 
In  a  trust  fund  adjudged,  and  for  a  decree  di- 
recting such  fund  to  be  paid  to  one  of  the 
masters  of  the  court,  to  be  by  him  invested, 
etc.,  and  for  general  rdlef.  From  the  de- 
cree,  defendants  other  than  Henrietto  Breden- 
berg appeal.  Reversed. 

Tbe  decree  below  was  as  follows: 
"The  following  are  the  facto  In  the  case: 
"a)  During  the  year  1867.  Luder  Breden- 
berg and  J.  Peter  Bredenberg,  brothers,  were 
seised  and  possessed  in  equal  shares,  as  ten- 
ants In  common,  of  all  the  lot  of  land,  with  the 
bnlldlnca  thereon. 
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cwner  of  King  and  Broad  stieeta,  In  ttw  ettr  oC 
Charleston. 

Lader  Bredenberg  died  on  tbe  14Xb  dB7 
of  May,  1868,  teaTlng  of  force  his  last  vlD 
and  teatament,  bearing  date  tbe  4th  May, 
-1868.  whteh  was  on  tbe  18th  May,  1868.  duly 
admitted  to  probate  In  the  county  <rf  Charles- 
ton, and  of  which  tbe  following  la  a  oopy,  to 
wit:  The  State  of  South  OaeoUna.  In  the  name 
of  God,  amen.  I,  Lnder  Aredmberg,  being 
weak  and  sick  In  body,  but  of  sound,  dlspmlng 
mind,  memory,  and  understanding,  do  make 
and  declare  this  to  be  my  last  will  and  teBta> 
ment  Imprimis.  I  will  and  direct  that  all 
my  just  debts  be  paid  as  soon  as  possible. 
Item.  I  give,  devise  and  bequeath  an  my 
property,  real  and  personal  property  to  my 
executrix  and  execntor,  hiTOlnafter  named, 
In  trust  for  the  following  purposes,  that  Is  to 
say,  to  apply  and  pay  over  the  whole  income 
thereof,  after  deducting  necessary  expenses, 
to  my  dear  wife,  Henrietta  Bredenberg,  for 
and  during  the  tmn  of  hee  natural  life,  If  she 
should  BO  long  remain  unmarried  and  my 
widow,  and  upon  her  death,  then  I  give,  de- 
vise and  bequeath  tbe  whole  of  my  said  prc^ 
erty  to  my  son,  Edward  Henry  Bredenberg, 
In  fee.  If  he  should  be  then  alive,  or  to  his  is- 
sue, should  he  be  then  dead,  but  In  case  my 
said  wife  should  marry  again,  then,  on  the 
happening  of  that  event,  I  will  and  direct  my 
executrix  and  executor  to  pay  over  to  her 
one-third  part  of  my  said  estate,  and  to  hold 
the  balance  for  the  support  and  maintenance 
of  my  said  son,  until  he  Is  twenty-one  years 
of  age,  and  upon  bis  arrival  at  that  age,  the 
balance  of  my  estate  I  give  to  him  and  his 
heirs  forever,  but  should  my  said  sou  die  be- 
fore reaching  the  age  of  twenty-one  years  or 
before  his  mother,  leaving  no  issue,  then  I 
give,  devise  and  beqneaOi  the  estate  hereby 
given  and  devised  to  him,  to  be  equally  di- 
vided between  my  two  brothers,  J.  J.  Breden- 
berg and  J.  P.  BredenbMg.  If  they  should  be 
then  alive,  or  between  their  Issue  then  living, 
the  issue  to  r^reeent  and  take  a  ];>arenf  s 
share  among  them  in  said  distribution.  Item 
and  Lastly.  I  UMulnate,  constitute  and  ap- 
point my  beloved  wife,  Henrietta  Bredenberg, 
and  my  brother  John  Peter  Bredenberg,  ex- 
ecutrix and  executor  of  this,  my  said  will,  and 
I  do  hereby  authorize  and  empower  them,  or 
such  of  them  as  shall  qualify  hereon,  to  sell 
and  dispose  of  all  my  said  estate  or  any  part 
thereof,  either  real,  or  personal,  toe  the  pur- 
pose of  carrying  out  this,  my  win,  or  to 
change  tbe  Investment  when  In  his  or  their 
opinion  necessary.  In  witness  whereof  I  have 
hereunto  set  my  band  and  seal,  this  fourth  day 
of  May,  A.  D.  1888.  [Signed]  L.  Breden- 
berg. [L.  S.]'  executrix  and  execntor 
both  qualified. 

"(8)  Lnder  Bredenberg  left  surviving,  as  his 
only  tuAn,  bis  widow.  Henrietta  Bredenberg, 
and  his  infant  sn,  Bdward  Henry  Breden- 
berg. 

"(i)  3'  Peter  Bredenberg  died  intestate  and 
unmarried,  on  22d  February,  1870,  leering,  as 


hta  aaHj  haln  at  law.  Us  tnotlier,  JtOm  J. 
Bredoteft  aad  bli  nepbew,  ttia  aid  Bdmhl 
Henry  Bredflsiberg. 

"(6)  Bdwmrd  Henry  Bcadenberg  died  on  ths 
12th  April,  1875,  In  tbe  ninth  year  ot  fals  age, 
Intestate  and  nnmaxxled,  leaving  bis  moQur, 
Henilatta  Bredenbecg,  Ua  sole  bdr  and  dls* 
tributee. 

"<6)  On  the  26tta  Angnst,  1878,  Henrietta 
Bredenberg.  the  widow  of  Lndw  Bredentieiv. 
executed  and  dellTcmd  to  John  J.  Bredenberg 
a  deed  ot  conveyance,  ot  whUdi  the  fidlowlng 

Is  a  copy,  to  wit: 

"  'State  of  Georgia,  Richmond  Oovnty.  nils 
Indenture,  made  the  25th  d^  of  August,  In  the 
year  at  our  Lord  one  thousand  elc^t  hundred 
and  seventy -all,  between  Henrietta  Breden- 
berg (widow  of  Luder  Aredenbra^),  of  tbe 
state  and  county  aforesaid,  ot  the  first  part, 
and  John  3.  Bredenberg,  ot  the  same  place,  ot 
tiw  second  part,  wltnesseth:  That  the  said 
party  of  tbe  first  part,  for  and  in  cooslderattoo 
of  tbe  sum  of  fifty-five  hundred  and  el^iteu 
ic/ioo  dollais  to  her  In  hand  well  and  truly 
paid  by  tiie  said  party  of  tbe  second  part,  at 
and  before  the  sealing  and  delivery  of  these 
presents,  the  rec^pt  whereof  Is  hereby  ac- 
knowledged, hatii  granted,  bargained,  sold,  re- 
leased, conveyed,  confirmed,  and  by  these 
presents  do  grant,  bargain,  s^  release,  con- 
vey, and  confirm,  unto  tbe  said  party  of  tbe 
second  part,  and  his  heirs  and  aligns,  an  ber 
right,  title,  <dalm,  and  Interest  ot  every  kind 
whatsoever,  whether  derived  through  hex  de- 
ceased husband,  Luder  Bredenberg,  her  de- 
ceased son.  Bdward  Henry  Bredenl>erg,  or 
otherwise,  of,  in.  qr  to  aU  that  piece,  lot.  and 
parcel  of  land,  with  the  buildings  and  Im- 
[oovementa  thoreon,  situate,  lying,  and  bdng 
on  the  southwest  comer  of  Broad  and  King 
streets,  in  the  city  of  Charlesttm,  South  Garo- 
llna,  measuring  and  ccmtalnlng  In  front  on 
Broad  street  forty-five  (46)  feet,  more  or  leas, 
on  King  street,  running  north  to  south,  ^hty 
(80)  feet,  more  or  less,  on  the  south  line  forty- 
three  (43)  feet  six  Inches,  more  or  less,  and  on 
the  west  line,  mnnlng  from  south  to  north, 
eighty  (80)  feet,  be  the  same  mmre  ot  less, 
butting  and  bounding  north  on  Broad  street, 

south  on  land  latdy  belonging  to  Wih 

klns.  east  on  King  street,  and  west  on  land 
now  or  late  of  Dr.  I.  M.  GampbeU,  except  the 
life  Interest  and  estate  therein  bequeathed  to 
h^,  and  now  heM  by  her  under  the  last  win 
and  testament  of  ber  deceased  husband,  Ijider 
Bredenberg.  It  Is  the  purpose  and  intention 
of  this  clause  of  this  Instrument  to  convey  her 
entire  Intoest  in  this  property  derived  from 
the  estate  of  John  Peter  Bredenbei^,  whether 
as  heir  at  law  thereof  or  through  her  dece^ued 
husband,  Lnder  Bredenberg,  her  deceased  son, 
Edward  fienry  Bredenberg.  or  however  else 
derived.  Also,  aD  her  rights  title,  claim,  and 
Interest  In  any  character  whatsoever,  and 
however  derived,  held,  and  enjoyed,  o^  In. 
and  to  all  and  singular  tbe  lands,  tenonents, 
and  heredltam^ts  of  DIedricb  Bredenberg, 
Oatberlne  B.  Bi«^,^|9.,01gup^ipE«^  Bw 
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denberg,  and  Jobn  Peter  Bredenberg,  Lnder 
Bredenbeig,  deceftsed,  and  tbe  estate  of  all  or 
either  of  ttaem,  aituate,  lying,  and  being  tn 
Sandstedt  Amt  Hagen,  province  of  Hanover, 
Germany.  Also,  all  her  right,  tttle,  claim,  and 
interest  of  erezy  kind  whatBoever,  and  how- 
socTer  derived,  of,  In,  and  to  all  and  stognlar 
the  personal  property,  of  every  kind,'  doe,  ow- 
ing, or  belonging  to  the  [>erson8  or  estates  of 
the  said.  Dledrlch  Bredenbei^,  Catherine  B. 
Bredmberg,  Clans  Frederick  Bredenberg,  and 
John  Peter  Bredenberg,  and  Edward  Henry 
Bredenberg,  except  as  provided,  held,  and  en- 
Joyed  In  and  under  the  aforesaid  last  will  and 
testament  of  her  said  deceased  husband,  Ln- 
der Bredenberg.  Together  with  all  and  sin- 
golar  the  rights,  easements,  ways,  members, 
and  appurtenances  to  the  said  personal  prop- 
erij  and  lots  and  proceeds  of  land  being  and 
bdonglng,  or  in  any  wise  appertaining,  and 
the  remainders,  reversions,  rents,  Issues,  and 
pn^ts  thereof,  and  every  part  thereof.  To 
have  and  to  h<dd  the  said  personal  property 
and  iota  and  parcels  of  land,  and  all  and  stn- 
gnlar  the  pronlses  and  appurtenances  there- 
unto  b^ongtoK  as  aforesaid,  and  every  part 
thereof,  unto  the  said  party  of  the  second  part 
and  his  heirs  and  assigns,  forever.  And  the 
said  party  of  the  first  part,  and  her  heirs  and 
assigns,  the  said  personal  pr(q>cr^  and  lota 
and  parcels  of  land  and  premises  aforesaid, 
and  evety  part  fbereot,  nnto  the  said  party  of 
Qie  second  part,  and  his  helis  and  assigns, 
against  her,  the  said  party  of  tiie  first  part, 
and  her  belrs  and  assigns,  and  all  and  every 
other  person  and  persons  whomsoever  claim- 
ing under  or  throagh  her,  shall  and  will  tor- 
arer  warrant  and  defend  by. these  presents. 
In  witness  whereof,  the  said  party  of  the  first 
part  bath  hereunto  set  hex  hand  and  seal,  the 
day  and  year  first  above  written.  [Signed] 
Henrietta  Bredenberg.  [L.  S.] 

"  'Signed,  sealed,  and  delivered  in  the  pres- 
ence of  na.  [SigaeSl  Josq)h  Oetjeo.  James 
F.  Thompson.* 

"(7)  By  virtue  of  sundry  Judgments  and  ex- 
ecutions against  the  said  John  7.  Bredenberg, 
tlie  sherifC  of  Charleston  county  sold  and  con- 
veyed, on  the  5th  June,  1693,  nnto  Charles  D. 
Carr,  the  plaintiff  herein,  all  the  right,  title, 
and  interest  of  the  said  John  J.  Bredenberg 
In  the  said  premises,  situate  on  the  southwest 
comer  of  Broad  and  King  streets,  in  the  said 
dty  of  Charieston. 

"(8)  On  the  8th  September,  1894,  the  said 
Charles  D.  Carr  filed  his  complaint  In  the 
court  of  common  pleas  for  said  county,  against 
the  said  Henrlette  Kndenberg,  for  the  con- 
struction of  the  said  irill  and  a  partition  of 
the  said  premises. 

"(0)  In  December,  1894,  by  mutual  agree- 
ment, Charles  D.  Carr  and  Henrietta  Breden- 
berg, as  snnivlng  executrix  of  the  will  of 
Lnder  Bredenberg,  conveyed  said  premises  on- 
to August  F.  Doscher.  One-half  of  the  net 
proceeds  ut  sale  was  paid  to  the  said  Charles 
D.  Oarr,  and  the  oth&  half  li  now  the  snibject 
at  the  pending  Utigatioii. 


*'(10}  In  March,  1890,  the  supplemental  com- 
plaint herein  was  served,  by  leave  of  court 
first  had  and  obtained. 

"Cll)  The  defendant  Mrs.  Henrlette  Breden- 
berg now  Is,  and  for  the  lost  twenty  years  has 
been,  a  resident  of  the  city  of  Augusta,  In  tbe 
stete  of  Georgia.  She  owns  In  fee  simple  a 
piece  of  real  eetete  situate  at  the  comer  of 
Broad  and  Houston  streets.  In  said  city,  of 
the  value  of  about  four  thousand  dollars. 
Brides  this  real  estete,  stie  owns  other  prop- 
erty, of  tbe  value  of  about  for^-five  hundred 
dollars.  She  returns  for  taxation  the  real  es- 
tete, and  nothing  else. 

"(12)  The  plaintiff  herein  is  also  a  resident 
of  the  city  of  Augusta,  and  has  been  such  for 
many  years. 

"(13)  The  defendants,  except  Mrs.  Henrietta 
Bredenberg,  are  the  only  issue  now  living  of 
John  J.  Bredenberg,  and  all  live  In  Auguste, 
Ga. 

"(14)  Mrs.  Henrlette  Bredenberg  has  new 
married  since  the  death  of  ber  haaband,  Lnder 
Bredenbet^,  and  is  still  alive. 

*The  plaintiff  claims  one-half  (^  of  the 
above-described  real  estate,  conveyed  by  Blrs. 
Henriette  Bredenberg  to  J.  J.  Bredenberg,  and 
consequently  now  In  the  fnnd  representing  It. 
Flrtft  The  right  to  hold  tbe  same,  paying  the 
Income  derived  therefrom  to  Mrs.  Bredenberg 
during  ber  life^  and  after  that  to  hold  It  to  his 
own  use.  But  in  tills  regard  he  is  willing  that 
the  fund  be  turned  over  to  the  master,  to  be 
by  him  invested,  and  the  income,  after  pay- 
ment of  taxes,  etc.,  be  paid  to  Mrs.  Breden- 
berg t<x  life,  and  the  principal  transferred  to 
him  after  her  death.  Second.  That,  If  be  has 
not  this  right  to  the  fund,  he  has  an  undis- 
puted vested  r^nalnder  in  it,  subject  to  be 
devested  In  case  of  the  death  of  Mrs.  Breden- 
be^  before  J.  J.  Bredenberg,— that  Is,  In  case 
J.  J.  Bredenberg  shall  survive  Henriette  Bre- 
denberg; and  that,  having  this  remainder 
^thout  dispute,  he  Is  entitled  to  have  the  fund 
paid  to  the  master,  and  Invested  by  him,  to  the 
end  that  he  pay  the  Income,  less  taxes,  etc., 
to  Mrs.  Bredenberg  during  Ilf^  and  turn  the 
same  over  In  case  J.  J.  Bredenberg  survives 
Mrs.  Bredenberg.  On  this  latter  point  I  have 
no  doubt  The  general  rule,'  says  Mr.  Jus- 
tice Stocy,  'upon  which  courts  or  equity  pro- 
ceed In  requiring  mtmey  to  be  paid  Into  court, 
is  tills :  that  the  party  who  is  entitled  to  tbe 
fund  Is  entitled  to  have  it  secured.'  Stray, 
Bq.  Jnr.  |  841.  And  again:  Tbe  modem  and 
perhaps  the  more  approved  practice  will  order 
the  fund  paid  Into  court  even  It  therp  be  not 
any  actual  waste  or  danger  of  waste  to  the 
estete.*  Id.  I  846.  The  cases  supporting  this 
in  our  courte  are  numerous,  but  I  content  my- 
self with  referring  to  one,  Clarke  v.  Deveaux, 
1  S.  O.  179.  See,  also.  Perry,  Trusts,  1  G41. 
The  fact  that  Mrs.  Bredenbei^  lives  In  Au- 
gusta, 6a.,  makes  It  certain  that  the  fund.  If 
paid  to  her,  will  be  removed  there,  and  this 
of  Itself  Is  sufficient  ground  to  have  It  paid 
into  court  Homer  v.  Shelton,  2  Bfetp.  (HassJ 
205.   Mrs.  Bredenberg  $i^^j>^it£^^^^ 
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amonnt  of  |4,600  over  and  above  h«  lealty, 
and  she  retnniB  only  the  realty  for  taxation. 
Oarr  la  entitled  to  have  the  funds  placed 
where  the  tax  on  them  will  certainly  be  paid, 
so  that,  when  entitled  to  thent.  he  staaU  re- 
ceive them,  unincumbered  by  debts  which 
Mrs.  Bredenberg  should  have  paid. 

"Aa  to  the  first  claim  of  0.  D.  Oarr:  He 
claims  that  Luder  Bredenberg  has  not  pro- 
vided in  his  will  for  the  contingency  that  has 
happened,  tIe.  that  one  of  testator's  brothers, 
J.  Peter  Bredenberg,  predeceased  his  son,  Ed- 
ward Henry  Bredenberg,  and  that,  consequent- 
ly, there  Is  an  Intestacy:  that  thus  Mrs.  Bre- 
denberg, on  the  death  of  her  son,  Deeame  en- 
titled to  the  entire  lot  In  fee;  that  this  fee 
passed  by  her  deed  to  J.  J.  Breuenberg,  and, 
by  the  sheriff's  sale  of  all  of  J.  J.  Bredenberg's 
Interest,  passed  to  C.  D.  Carr,  subject  only  to 
her  right  to  receive  the  Income  during  life. 
The  will  provides  for  two  contingencies:  (1) 
The  one  which  now  exists,  viz.  that  his  widow, 
Henrietta  Bredenberg.  should  not  remarry,  but 
remain  his  widow.  In  this  contingency  the 
gift  Is  to  his  widow  of  a  life  estate  in  the 
whole  property,  to  be  devested  in  ease  of  he- 
marriage,  and  to  his  son  a  vested  remainder 
In  the  whole  estate  in  fee,  to  be  devested  in 
case  of  his  death  before  his  mother,  and  bis 
Issue,  if  he  left  any,  to  take  bis  share  never- 
theless. In  this  case  there  is  no  provis1<m 
over;  and,  this  clause  of  the  will  standing 
alone,  there  Is  cleariy  a  case  of  intestacy  as  to 
the  remainder;  and  this,  on  the  testator's 
death,  vested  In  his  sole  heirs,  his  widow, 
Henrietta  Bredenberg,  and  his  son,  Bdward 
Henry  Bredenberg,  and  on  the  death  of  her 
eon.  Intestate  and  unmarried,  Mrs.  Bredenberg 
became  entitled  to  the  whole  property  In  fee. 
In  this  estate  In  fee  her  life  estate  merged, 
and  she  became  absolute  owner  of  the  whole; 
and  this  passed  to  J.  J.  Bredenberg  In  the 
first  Instance,  and  then  to  Carr.  (2)  The  sec- 
ond contingency  Is  that  his  widow  should  re- 
marry. This  has  not  occurred,  but  may  oc- 
cur. In  this  case  she  loses  her  life  estate,  but 
gets  one-third  of  the  estate  in  fee.  To  the 
son  Is  ^ven  the  remaining  two-thirds  in  fee, 
subject  to  be  devested  In  case  of  bis  death 
before  reaching  the  age  of  twenty-one  years, 
or  before  his  mother,  without  Issue.  These 
two-thirds,  in  the  evoit  of  Edward  Henry 
Bredenberg's  death,  as  aforesaid,  go  to  the 
testator's  two  brothers,  J.  J.  and  J.  Peter 
Bredenberg,  if  tbey  should  be  then  alive,  or 
between  thdr  Issue  then  Uvlng.*  J.  Peter  Bre- 
denberg died  unmarried  and  without  issue, 
before  Edward  Henry  Bredenberg's  death,  so 
the  two  brothers  were  not  alive  at  bis  death, 
nor  their  Issue,  nor  can  they  be  at  Mrs.  Bre- 
denberg's death,  if  the  then'  In  the  swtence, 
'If  they  be  then  alive,'  refers  to  that  p«-lod. 

"The  rule  of  law  Is  that  the  heirs  (In  this 
instance  Mrs.  Bredenberg  and  her  son,  Ed- 
ward Henry  Bredenberg)  cannot  be  disinherit- 
ed except  by  express  devise  or  necessary  Impli- 
cation. This  is  so  well  established  that  as  far 
ba(^  at  1741  It  was  deemed  uimecessary  to  dte 


aathoritleB  for  tt.  The  rule  la  so  wen  eatab- 
Ilshed  that  It  suflteei  to  state  It'  Fnlbam  v. 
WIckett,  WlUes,  809;  Sibley  r.  Cook.  8  Atfc. 
672;  Pugh  T.  Qoodtltle,  S  Brown.  PaiL  Gat. 
464;  Jarm.  Wills  (Ed.  1893)  p.  581,  wboe  the 
role  Is  tiins  expressed:  *It  Is  a  wdl-known 
maxim  ttiat  an  heir  at  law  can  <»ily  be  dlsbi- 
berlted  by  express  devise  or  necessary  In^ca- 
tion,and  this  implication  has  been  defined  to  be 
such  a  strong  probablll^  tbaX  an  IntMitlon  to 
the  contrary  cannot  be  supposed,'  or,  aa  Lord 
Mansfield  expressed  It:  'Necessary  Implies 
tlon  Is  that  which  leaves  no  doubt.'  Wilkin- 
son V.  Adams,  1  Ves.  &  B.  466.  It  prevails  In 
America,  only  embracing  all  who  are  beirs  bj 
the  statute  of  distribution,  and  embracing  per- 
sonal as  well  as  real  estate  (1  Jatm.  Wills, 
466,  notes  2  and  8;  Redf.  Wills,  433,  43S;  Van 
Kleeck  v.  Dutch  Ohtirch,  6  Paige,  Cai.  fll^, 
and  Is  fnlly  sustained  In  our  own  cases  (Ew- 
Ing  V.  Ewing,  2  Desaus.  454;  Gordon  v.  Black- 
man,  1  Rich.  Eq^  61;  Lanham  v.  Meacluun,  4 
Strob.  Eq.  203;  Crossby  v.  Smith,  3  Rich.  Eq. 
244),  It  is  a  fixed  rule  of  our  law,  *bottomed 
on  the  very  principle  of  nature,  tlmt  a  parent 
will  not  disinherit  his  offering,*— his  heirs. 
Ewing  V.  Ewing,  2  Desaus.  454.  Even  If  this 
is  not  so,  Mrs.  Bredenberg,  If  she  remarried, 
got  under  h«r  husband's  will  a  third  ol  the 
property  In  fee,  and  this  certainly  passed  by 
h^  deed  to  J.  J.  Bredenberg,  and  hence  now 
vests  In  Carr:  and  should  it  be  held  that  tlie 
brothers  take  such  a  vested  transmissible  In- 
terest under  the  will  that,  though  one  was 
dead  at  the  death  of  Edward  Henry,  tliey  still 
take,  then  John  Peter's  share,  one-third 
went,  at  his  deaOi,  one-half  to  his  nephew, 
Edward  Henry,  and  one-half  to  his  broth- 
er, J.  J.  Bredenberg.  Edward  Henry's  share 
passed  to  his  mother  on  his  death,  and  by  ber 
deed  to  J.  J.  Bredenberg;  so  these  two-thlrda 
also  vested  in  J.  J,  Bredenberg,  and  now  vest 
in  C.  D.  Carr.  Thus,  ev&i  from  this  point  (tf 
view,  the  property  would  vest  entirely  In  C 
D.  CaiV  In  the  event  of  Mrs.  Bredenbei^s  re- 
marriage, and  she  would  lose  even  the  right 
to  the  Income. 

"That  Mrs.  Kredenberg  Intended  to  aell. 
and  J.  J.  Bredenberg  to  bny,  the  entire  fee 
of  this  property,  seems  clear  from  the  deed 
Itself  from  her  to  bim.  It  Is  dated  12tb 
April,  1875,  and.  In  consideration  of  95,518.18 
conveys  this  property  at  the  comer  of  Broad 
and  King  streets,  with  some  other  property, 
whose  value  Is  not  glv^,  bnt  apparently  of 
no  great  value,  to  J.  J.  Bredenberg.  The 
words  are  'all  her  right,  title,  and  interest 
of  every  kind  whatsover,  whether  derived 
through  her  deceased  husband,  Luder  Bre- 
denberg, her  deceased  son,  Edward  Henry, 
or  otherwise,'  to  the  property  In  qnestion. 
Then  follows  the  description  of  this  property, 
closing  with  the  words  'except  the  life  Inter- 
est and  estate  therein  bequeathed  to  her,  and 
now  held  by  ber  under  the  last  will  and  tes- 
tament of  her  deceased  husband.  Luder  Bre- 
denberg. It  Is  the  purpose  and  Intention  of 
this  chiuse  of  tt^g,^^VH^¥(?  *^ 
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entire  interest  In  this  property  dwlved  from 
the  estate  ot  John  Petw  Bredenberg,  wheth- 
er as  heir  at  law  thereof,  or  through  her  de- 
ceased husband,  Lader  Kredenbei^.  her  de> 
ceased  son,  Edward  Henry  Bredenberg,  or 
however  else  derived.  •  •  She  declares 
It  to  be  her  purpose  to  convey  'her  entire  In- 
terest in  this  property  derived  from  the  es- 
tate of  John  Peter  Bredenberg,  whether  as 
heir  at  law,  or  through  her  deceased  son,  Ed- 
ward Henry  Bredenberg,  or  however  else  de- 
rived.' From  John  Peter  Bredenberg  she 
could  take  only  through  her  deceased  son. 
He  died  aftw  his  uncle,  John  Peter  Breden- 
berg, and  Inherited  the  half  of  whatever  he 
took  In  his  lifetime.  This,  In  the  contingen- 
cy we  are  considering,  was  the  one  half  of 
two-thirds  of  the  whole  property.  J.  J.  Bre- 
denberg took  the  other  half  of  these  two- 
thirds.  So,  even  taking  this  as  the  correct 
construction  of  the  wHl,  the  entire  fee  vested 
In  J.  J.  Bredenberg  by  Mrs.  Bredenberg's 
conveyance,  and  consequently  the  entire  fee 
has  passed  to  C.  D.  Carr.  Again,  If  Mrs. 
Bredenberg  derived,  through  her  husband, 
Luder  Bredbnberg,  only  the  right  to  the  In- 
come for  life,  she  conveyed  to  J.  J.  K-eden- 
ber^,  In  consideration  of  his  (5,518,  nothing 
at  all,  fbr  she  expressly  reserves  this  Income 
for  life.  It  Is  clear  that  both  she  and  J.  J. 
Bredenberg  considered  that  she  had,  by  the 
Intestacy  or  otherwise,  the  absolute  fee  in  the 
prc^rty;  and  this,  subject  to  the  right  to  re- 
ceive the  Income  during  her  life,  which  she 
specially  reserves,  she  Intended  to  convey, 
and  J.  J.  Bredenberg  to  buy.  The  object  of 
all  rales  [of  construction]  Is  to  ascertain  the 
intent  of  the  parties,'  and,  when  ascertained, 
this  governs,  If  there  are  apt  words  to  carry 
it  Into  efltect.  Devi.  Deeds,  §  840.  See  sec- 
tions 886-840.  The  words  Mrs.  Bredenberg 
uses  are  peculiarly  apt  to  express  her  intent 
Ettie  speaks  of  the  Income  as  'bequeathed'  to 
ber,  and  iiow  held  by  her  under  the  last  will 
and  testament  of  her  husband';  of  the  rest 
as  'derived,'  not  under  her  husband's  will,  but 
through  ber  husband,  Just  as  she  speaks  of 
what  abe  derived  through  ber  son,  who  left 
no  wUL  Any  other  result  would  Impute  bad 
faith  to  Mrs:  Bredenberg,  and  great  folly  to 
J.  J.  Bredenberg.  She  would  have  received, 
and  he  would  have  given,  $5,518,  or  some 
part  of  It,  for  absolutely  nothing  from  her. 
At  the  recent  sale  this  properly  brought  for 
the  fee  $8,760.  Both  J.  J.  Bredenberg  and 
Mrs.  Bredenberg  are  alive.  If  the  above 
was  not  their  Intent,  they  could  easily  have 
testlfled  on  the  subject  They  have  given  no 
testimony. 

"It  Is  therefore,  ordered,  adjudged,  and  de* 
creed  that  the  fund  now  held  by  John  F. 
Ficfcen,  Esq.,  by  the  agreement  of  connaei,  be 
forthwith  paid  to  O-  H.  Sags,  one  of  the  mas- 
ters of  this  court;  that  the  said  master  In- 
vest the  same  forthwith  In  inch  securities  as 
may  be  agreed  upon  by  the  counsel  In  the 
canse,  or,  falling  such  agreement  on  their  part 
In  tbe  stock  of  the  state  of  South  OaroUna; 
278.B.-59 


that  after  payment  of  each  taxes  (It  any)  as 
may  become  due  on  the  same,  he  pay  the  net 
Income  to  Mrs.  Henrietta  Bredenberg  or  her 
s<^cItOT  during  her  life,  and,  from  and  im- 
mediately after  her  death,  he  deliver  the  se- 
curities in  which  such  fund  has  been  invested 
to  the  plaintiff  or  his  solicitor.  Bach  party 
will  pay  his  or  her  own  costs." 

Tbe  grounds  for  exception  are  as  follows: 
"First  Because  the  presiding  judge  erred  In 
ordering  that  the  fund  in  question  be  forth- 
with paid  to  G.  H.  Sass,  EBq.,  master,  to  be 
Invested  and  held  for  the  purposes  mentioned 
in  the  said  decree.  Second.  Because  the  pre- 
siding judge  erred  In  ordering  and  decreeing 
that,  from  and  immediately  after  the  death 
of  Mrs.  Henrietta  Bredenberg,  the  master 
shall  deliver  the  securities  in  which  the  said 
fund  shall  have  been  Invested  to  the  plaintiff 
or  bis  solicitor.  Third.  Because  tbe  presiding 
Judge  erred  In  decreeing  that,  from  and  im- 
mediately after  the  death  of  Mrs.  Henrietta 
Bredenberg,  the  plaintiff  will  be  entitled  to 
the  said  fund.  Fourth.  Because  the  presid- 
ing Judge  erred  in  not  holding  that  the 
event  that  John  J.  Bredenbei^  shall  prede- 
cease the  said  Henrietta  Bredenberg,  the  said 
fund,  upon  the  death  of  Hie  latter,  shall  vest 
In  and  be  jdivlded  among  the  issue  of  the  said 
John  J.  Bredenberg  who  shall  be  living  at 
the  time  of  the  death  of  the  said  Henrietta 
Bredenberg." 

Flcken,  Hughes  &  Ficfcen  and  Oustavus  M. 
Pinckney,  for  q^ellanta.  H.  B.  Tonng,  for 
reqiondent 

McIVBB,  J.  The  facta  of  this  case  are 
undisputed,  and  are  so  fully  stated  in  the  de- 
cree of  bis  honor.  Judge  Benet  who  beard 
the  case  upon  an  admitted  statement  of  tbe 
facts,  as  to  supersede  the  necessity  for  any 
restatement  of  them  here,  as  that  decree,  to- 
gether with  tbe  aceptions  thereto,  wUl  be 
Incorporated  by  the  reporter  In  Us  report  of 
the  case. 

The  controversy  In  the  case  Is  as  to  the  dis- 
position which  should  be  made  of  one  half 
of  the  proceeds  of  the  sale  of  a  certain  lot  in 
the  city  of  Charleston,  which  has  been  sold 
by  consent  of  all  parties,  and  one  half  of  the 
proceeds  of  such  sale,  about  which  there  is 
no  dispote,  has  been  paid  over  to  the  plain- 
tiff, and  the  other  half,  which  constitutes  the 
subject-matter  of  the  contention  'here,  has 
been  placed  In  the  hands  of  Messrs.  Pick  en, 
Hughes  &  Fieken.  to  abide  the  event  of  this 
suit  It  Is  manifest  that  the  controversy 
turns  upon  the  prvf^  construction  ot  the  will 
of  Luder  Bredenberg,  and  the  deed  made  b^ 
Mrs.  Henrietta  Bredenberg,  the  widow  of  the 
testator,  to  John  J.  Bredenberg,  under  whom 
the  plaintiff  claims.  In  tbe  manner  set  forth 
In  the  circuit  decree.  The  circuit  Judge  held 
that  in  the  contingency  which  now  presents 
Itself,  Mrs.  Henrietta  Bredenberg  Is  entiUed 
to  the  net  income  of  the  fund  In  controver^, 
and  that  upon  her  dea^j^^gaijj^4eV©^^te 
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entitled  to  Ibe  wbole  of  the  fooiS.  BefurOwr 
iMld  tkat  buumnich  as  Mia.  Henrietta,  Bre- 
denbers,  the  01U7  surviving  trustee  under  tbe 
win  at  Lnder  Bredenberg,  Is  now,  and  bai 
been  Cor  many  yean,  a  leeldeot  of  tbe  dty 
of  Augusta*,  in  ttie  state  of  Georgia,  tbe 
■aid  fund  should  not  be  paid  orer  to  her  aa 
timtee,  because  the  fact  stated  "makes  tt 
certain  that  the  fond,  if  paid  to  bar,  will  be 
remoTed  there,  and  this  of  itself  Is  soflklent 
greimd  to  lure  it  paid  into  oonrt"  He  there- 
fore ordered  that  said  fund  "be  forthwith 
paid  to  a.  H.  Sasi,  ope  of  the  masters  of  this 
court;  tliat  tiie  said  master  invest  tbe  same 
forthwith;  •  *  *  that,  after  pigment  of 
such  taxes  (if  any)  aa  m^  become  due  on  tbe 
same,  he  pay  the  net  Income  to  Mrs.  Henri- 
etta Bredenberg  or  her  solictor  during  ho* 
life,  and  from  and  immediately  after  her 
death  he  ddlrer  the  securities  In  which  such 
fund  has  been  Invested  to  the  ptolntiif  or  his 
solicitor."  It  may  not  be  amiss  to  note  here 
that  there  la  probably  an  InadTertent  error, 
or  rather  omisslott.  In  directing  the  Income  to 
be  paid  to  Mrs.  Henrietta  Bredenberg  "dur- 
ing her  life,"  without  quallflcatlon,  for  It  la 
rery  manifest  from  the  terms  of  the  will  of 
Lnder  Bredenberg  tliat  she  will  lose  her  right 
to  the  Incwne  If  she  should  marry  again,  and 
hence  the  probatde  intention  was  to  add  to 
tlie  words  "during  her  life"  some  such  words 
as  these:  "Provided  she  so  l<»g  remains  the 
widow  of  Luder  Bredenberg."  But,  as  this 
error  or  omission  is  not  made  the  subject  of 
any  exertion,  this  court  has  no  authority  to 
direct  any  correction  of  such  supposed  error. 
From  this  Judgment  all  of  the  d^endants, 
exc^  BCra.  Henrietta  Bredenberg,  appeal, 
taking  the  several  exceptions  set  out  in  the 
reoocd.  These  exceptions  practically  raise 
but  two  questions:  (1)  Whether  there  was 
error  In  directing  the  fund  in  controTerBy  to 
be  paid  Into  the  hands  of  Master  Sass,  for  the 
purposes  mentioned;  (2>  whether  there  was 
error  In  directing  ttie  wlu>le  fond  to  be  turned 
over  to  the  plaintiff  upon  the  death  of  Mra. 
Henrietta  Bredenberg.  We  will  consider 
these  questions  In  the  order  stated. 

There  can  be  no  doubt  that,  by  the  terms 
of  the  will  of  Lnder  Bredenberg,  this  fund; 
along  with  all  the  rest  of  his  prop«ty,  was 
devised  and  bequeathed  to  Mrs.  Henrietta 
Bredenbtfg,  as  executrix,  and  John  Peter 
Bredenberg,  as  executor.  In  trust  for  the  pnr- 
poses  declared  In  the  will,  one  of  which  was 
to  pay  over  the  Income  thereof,  after  deduct- 
ing necessary  eipenees,  to  the  said  Henrietta 
Bredenberg,  "for  and  during  tbe  term  of  h^ 
natural  life,  If  she  should  so  long  remain  un- 
married and  my  widow."  It  Is  obvious  that 
she  and  her  co-executor  were  entltied  to  the 
custody  and  control  of  the  fund;  and,  upon 
the  death  of  tiie  co-executor  and  co-trustee, 
she  became  entitied  to  the  sole  custody  and 
control  thereof;  so  that  the  practical  Inquiry 
Is  whether  such  a  showing  has  been  made  In 
this  case  as  will  Justify  tbe  court  In  depriv- 
taig  ttte  trustee  of  tlie  custody  and  control  ot 


this  trust  fond,  and  requiring  flie  suae  to  be 
placed  In  ttw  hands  of  one  of  the  offleors  of 
the  court,  to  be  managed  and  dlipoaed  of  by 
him  In  accordance  with  the  terms  of  the  trust. 

There  are  two  grounds  upon  wlikdi  this  ac- 
tion on  tbe  part  d  the  omrC  Is  msaifiA  to 
be  Justlfled:  Flrat.  Because  tt  appeaia  Qiat 
while  Mrs.  Hourietta  Bredaberg  owns  about 
HSOO  worth  of  pn^>erty,  besides  the  real  es- 
tate b^w  rtfeifed  1»,  she  only  retnnis  "tor 
purposes  cA  dty.  taxation"  certain  real  estate 
In  the  dty  of  Augusta,  valued  at  94,000: 
This,  It  Is  assumed,  atforda  sufficient  reaaoD 
to  apprehend  that,  If  tbe  fund  In  eoDtnmrsy 
Is  placed  in  her  bands,  the  taxes  on  tt  wiU 
not  be  paid,  iriilch  will  f^mate  to  the  preilu- 
dice  of  whoever  may  be  entitled  to  the  same 
in  remalndw.  This  is  the  only  drcumstance 
relied  on  to  show  that  the  fund.  If  placed  in 
her  hands,  would  be  in  dangw  of  being  wast- 
ed. It  seems  to  ns  that  tlils  drcumstance  is 
far  from  snfflclsot  to  Justlfysuoh  an  apis^ien- 
slott.  The  only  evidence  Is  that,  while  Mrs. 
Bredenberg  returns  her  real  estate  In  the  dty 
of  Augusta  for  tilie  purposes  of  city  taxation, 
she  makes  no  return  of  her  personal  property 
for  the  purpose  of  such  taxation,  snd  there  Is 
no  evidence  that  she  tails  to  return  any  pottian 
of  her  [M-operty  for  state  taxation.  Besides, 
there  is  no  evldetce  whatever  as  to  the  nature 
of  her  personal  property  not  returned  for  dty 
taxation,  and  no  evidence  to  show  how  It  is 
Invested;  and,  as  was  well  suggested  by  coun- 
sel for  appellaota,  sucb  property,  for  all  that 
appears,  may  be^  and  most  llkdy  is.  Invest- 
ed either  in  mmtaxaUe  gov^ment  bondi^ 
either  state  or  federal,  or  In  dty  bonds  not 
UaUe  to  dty  taxation,  or  In  factory,  bank,  or 
othw  stocks,  returnable  for  taxatSon  by  tbe 
corporations  issuing  such  itocks.  In  view  of 
the  fact  that,  upon  well-settled  ^Indides,  the 
bmrden  of  proof  Is  upon  those  who  sre  ask- 
ing the  court  to  deprive  a  trustee  of  the  cus- 
tody and  centred  of  trust  funds— practically  to 
rsmove  the  trustee  frooa  offlce-^to  show  some 
misconduct  or  mismanagement  on  lite  part  of 
tbe  trustee,  or  some  suiDdent  ground  to  ap- 
prehend that  the  interesta  of  the  cestui  que 
trust  will  be  Jeopardised  by  allowing  the  trust 
fund  to  remain  In  the  custody  of  the  trustee, 
we  do  not  think  that  tbe  single  drcumstance 
relied  on  for  this  purpose  In  this  case  was  at 
all  sufficient  to  Justify  sndi  an  a^prebensloD. 
We  think,  therefore,  that  the  circuit  judge 
erred  In  ordering  the  trust  fund  paid  Into 
court  upon  the  first  ground  above  stated. 

The  second  ground  upon  which  the  drcnit 
Judge  rested  his  order  Is  mcve  fonnidalde. 
Tlut  ground  Is  that  since  the  creation  of  thl* 
trust  the  trustee  haa  removed  from  this  state, 
and  now  residee  beyond  the  Jurisdiction  of  the 
courts  of  this  state;  and  hence,  if  tlie  fund 
should  be  paid  ovw  to  such. trustee,  there  Is 
every  reason  to  bdleve  that  the  trust  fimd 
will  be  removed  beyond  the  Jurisdiction  of  the 
court  While  there  is  no  doulit  of  the  power 
of  the  court  to  authorise  the  paymoot  of  a 
trust  fund  unda  »fffg<^ontt^l  ^Aj^g^i*^ 
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lug  berwd  tbe  Jatladlction,  tfatu  lUlowiiic  mch 
fond  to  be  xemOTed  twof  ond  1i»  Jnrladicttoii, 
yet  mcb  power  wlU  not  be  exercised  unleu 
the  oonrt  Is  satlafled,  after  caEtfol  lntesdga>- 
tlon,  flC  the  expediency  or  neceaftr  for  mdi 
removal,  and  then  only  upon  ancsh  temu  as 
the  nature,  of  Qw  case  may  reqolre,  or  as  ex- 
perience may  ancgest  to  be  necoaaoiy.  Hta 
parte  Smltb.  1  HiU,  Bq.  140;  Bx  parte  Heard, 
2  HUl,  Bq.  54;  Itz  parte  Tnnno,  mdlej,  Bq. 
396;  Bx  parte  Copland,  Rice,  Bq.  6D;  and 
Goctuan  t.  Ffllans.  20  a  O.  2S7.  As  was  ssid 
by  that  eminently  prudent  and  careful  cban- 
ceUor,  tiie  late  Chief  Justice  Donkln,  In  Bx 
parte  Oopdand,  supra:  "The  abdication  Is  at* 
ways  addressed  to  the  sound  discretloB  of  the 
court  The  presumption  sbonld  always  be 
asataiBt  the  remoral  of  funds  beyond  the  ju- 
risdiction of  the  court.  Wh««  the  expedien* 
cy  fx  necessity  Is  made  clearly  to  appear,  per- 
mlsalon  should  be  granted  only  on  such  terms 
as  the  nature  of  the  case  may  require,  or  ss 
experioice  may  suggest  to  be  necessary."  In 
Cochran  t.  Fillana,  supra,  this  subject  was  very 
carefully  considered  the  late  Mr.  Justice 
McOowan,  where,  among  otho'  things,  it  was 
held:  "Before  pennltUng  property  in  this  state 
banging  to  an  Infant  to  be  transferred  be- 
yond the  limits  of  the  state,  the  court  must 
be  satisfied  (1)  that  the  guardian  has  been  reg- 
ularly Appointed,  according  to  the  laws  of 
the  state  in  which  the  ward  resides;  (2)  the 
fltness  of  such  guardian  for  the  aH)olctment; 
and  (3)  that  snffldent  security  has  been  given. 
And  the  same  mie  applies  to  cases  of  foreign 
trustees  of  an  Infant  cestui  que  trust  who 
has  property  here."  And  we  may  add  that  we 
see  no  reason  why  the  same  rule  should  not 
apply  where  the  cestui  que  trust  Is  sul  juris, 
except,  perhaps,  where  such  cestui  que  trust 
acquiesces  In  the  removal  of  the  trust  fund; 
for,  as  Is  well  said  In  that  case,  "the  practice 
of  requiting  eecurlty  In  such  cases  does  not 
depend  upon  the  domicile  of  the  cestui  que 
trust,  or  the  manner  In  which  his  foreign 
guardian  or  trustee  was  appointed,  but  iq>on 
the  view  that,  the  propar^  being  within  the 
jurisdiction,  the  court  Is,  In  some  sense,  re- 
sponsible for  Its  safety,  and  will  therefore  not 
yield  that  control,  except  upon  such  terms  as 
win  certainly  secure  and  protect  It"  We  are 
of  opinion,  therefore,  that  there  was  no  error 
on  the  part  of  the  drcult  judge  In  declining  to 
order  the  trust  fund  paid  over  to  the  trustee, 
Mi&  Henrietta  Bredenb^,  she  having  r«nov- 
ed  beyond  the  jurisdiction;  but  at  the  same 
time  we  think  she  should  have  been  allowed 
the  privilege  of  receiving  the  trust  fund  upon 
executing  a  sufficient  bond,  to  be  approved  by 
one  of  the  masters,  with  sureties  amenable  to 
the  jurisdiction  of  the  court  (Bx  parte  Bobert, 
2  Strob.  Bq.  86),  conditioned  for  the  faithful 
discharge  of  the  duties  of  her  trust,  and  also 
that  she  wUl  not  remove  the  trust  fund  beyond 
the  jurisdiction,  and  wjOl  account  regularly 
for  the  same,  before  the  proper  officer,  and 
that  only  upon  her  faUnre:  to  give  such  bond 
the  .fund  shall  be  paid  to  Master  Sas^  to  be 


by  him  administered,  under  tbe  control  of  thn 
court 

It  Is  contended,  itowet€Kv  tlut  Mrs.  Henilet 
ta  Bredenbav>  -t)7  not  KB^eaMog  teom  the 
cult  decree,  has  acqnlesoed  tat  aU  of  Its  ^vi- 
sions, and  hence  the  (tmstion  as  to  the  pro- 
priety of  the  OTdei  dkecttog  thefund  to  be  paid 
to  the  master  Is  not  ivoperly  before  this  c<»urr 
But  all  of  the  otbet  defendants  have  af^ieal- 
ed,  and  by  their  ecc^tlons  have  raised  this 
question;  and  as  they  are  persons  who.  In 
one  of  the  contingencies  confemplated  by  the 
will  of  Luder  Bredenbea^  <whlch  has  not  ye**- 
but  may  hereafter  arise),  may  possibly  be 
tltled  to  an  interest  In  the  trnst  fimd,  It  seem« 
to  us  that  they  have  a  right  to  raise  the  ques 
ion.  It  Is  not  difficult  to  conceive  oi  a  case  ir 
which  a  trustee  would  be  glad  to  be  relieved 
of  the  burden  of  administering  a  trust  fund, 
and  would  readily  acquiesce  in  an  order  re- 
moving hhn  from  his  office  as  trustee;  but  a 
trustee  Is' appointed  for  the  express  ptopose 
of  protecting  the  interest  of  his  cestui  que 
trust,  snd,  it  he  falls  to  do  so,  then  the  cestui 
que  trust  may  Invt^  the  aid  of  the  coi^it 
Of  course,  we  do  not  mean  to  Intimate  that 
any  such  motive  actuated  the  trustee  In  this 
case  In  declining  to  appes^;  for,  it  matters  not 
what  was  her-  motive,  her  failure  to  raise  th« 
question  cannot  prevent  those  who  may  possi 
bly  have  aa  interest  in  the  trust  fimd  from 
doing  so,  and  insisting  that  the  fund  sliaU  re- 
main In  the  custody  and  under  the  control  of 
the  peraon  specially  selected  by  the  testator 
for  that  purpose. 

This  brlngB  us  to  the  second  question  raised 
by  the  exceptions,— as  to  who  will  be  entitled 
to  the  trust  ftmd  at  the  death  of  Mrs.  Hen- 
rietta Bredenberg  if  ebe  .r^nalns  unmarried 
nntll  that  event  happens. '  This  depends  upon 
the  proipa:  constructlim  oi  the  following  clause 
or  item  of  Luder  Bredenberg's  will:  "I  give, 
devise  and  bequeath  all  my  iHtq>erty,  real^nd 
personal  property  to  my  executrix  and  exec- 
utor, hereinafter  named.  In  trust  tor  the  fol- 
lowing purposes,  that  Is  to  say,  to  apply  and 
pay  over  the  whole  income  thereof,  after  de 
ducting  neeessary  expenses.,  to  my  dear  wife, 
Henrietta  Bredenberg,  for  and  during  the  term 
of  her  natural  life,  if  she  should  so  long  re- 
main unmarried  and  my  wldoiw,  and  up<m  hei 
death,  then  I  give,  devise  and  bequeath  the 
whole  of  my  said  property  to  my  son,  Edward 
Henry  Bredeiba'g,  in  fee.  If  he  ahoold  then 
be  alive,  or  to  his  Issue,  should  he  be  then 
dead,  but  in  case  my  said  wife  sbonld  marrj 
again,  then,  on  the  bappeaing  of  that  event  I 
will  and  direct  my  executrix  and  eacecutor  t'* 
pay  over  to  her  one-tiUrd  part  oi.  my  said  es 
tate,  and  to  hold  the  balance  fer  the  support 
and  maintenance  of  my  said  son,  :until  he.  Is 
twenty-one  years  (tf  age,  and  upon  his  arrival 
at  that  age,. the  balance  of  my  estate  I  givjeto 
him  and  his  heirs  fcHTever,  but  should  my  said 
son  die  before  reaching  the  age  of  twea,ty-<me 
years  or  before  hts  mother,  leaving  no  issue, 
then  I-  give,  devise  and  bequeath  the  estate 
hereby  giwn  and  devlseg  g*^^^^^^^^gjgl^ 
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divided  between  my  two  brotben,  J.  J.Breden- 
borg  and  J.  P.  Bredenberg,  If  they  ebonld  be 
then  alive,  or  between  their  lame  then  living, 
the  Ittne  tor^reaentud  take  a  parmf  a  ahaie 
amonc  them  in  said  distribution."  Mrs.  Hoirl- 
etta  Bredenberg  was  named  as  aecntrlx,  and 
John  Peter  Bredenberg  as  execntor,  both  of 
whom  qualified.  While  this  clause  ot  the  will 
la  in  one  cmtlnncHn  sentence,  wlthoat  pnnctn- 
ation  marks  other  than  commas,  yet  It  u  mani- 
fest from  the  language  used  thattheteBtator,in 
making  this  disposltlott  of  his  proper^,  bad  in 
his  mind  two  distinct  and  different  contingen- 
cies: First.  Uiat  hla  widow  should  not  marry 
again;  second,  that  his  widow  might  many 
a  second  time,— and  that  he  made  dlfferrat  pro- 
visions as  to  the  disposition  bis  pn^er^ 
accordingly  as  tbe  one  or  the  other  contin- 
gency should  ftrlB&  If  the  first  contlngoiey 
arose,  to  wit,  that  his  wife  shoold  remain  his 
widow,  thai  the  testator  plainly  expressed  bis 
intentloa  that  she  should  be  ottltled  to  the 
whole  income  of  all  <tf  his  property  for  and 
during  the  to-m  of  her  natural  life,  and  upon 
her  dea:Qk  the  wlude  of  the  property  abould  go 
to  his  son.  Edward  Henry  Bredmbeig,  "in 
fee,^  If  he  should  be  then  alive,  ot  to  his  issue 
sboold  he  be  then  dead,  without  any  ulterior 
limitations  over;  bot,  if  the  second  cwtln- 
gency  should  arise,  then,  not  only  a  different 
disposition  of  bis  property  la  made,  but  one 
whoUy  Inconsistent  with  the  disposition  In- 
tended In  case  the  first  contingotcy  only 
should  arise,  to  wit,  that  the  widow  idioald 
take  one-third  part  of  tbe  estate  in  fee,  and 
that  the  remaining  two-thirds  should  be  held 
by  the  trustees  for  the  support  and  mainte- 
nance of  the  son  until  he  Is  21  years  of  age, 
and  upon  his  arrival  at  that  age  the  same 
should  go  to  the  sou  In  fee,  but  should  the  son 
die  before  attaining  the  age  ol  21  years,  or  be- 
fore his  mother,  leaving  no  Issue,  then  the 
"estate  hereby  given  and  devised  to  him.  to  be 
equally  divided  between  my  two  brothers,  J. 
J.  Bredenberg  and  J.  P.  Bredenberg,  If  th^ 
should  be  th^  alive,  or  between  their  Issue 
then  living,  the  Issue  to  represent  and  take  a 
parent's  share  among  them  In  said  distribu- 
tion." This  being  b<^  It  seans  to  us  that  there 
is  no  ulterior  limitation  over  In  case  of  the 
death  of  the  8<m  leaving  no  Issue  in  the  con- 
tingency which  now  presents  Itself,  and  that 
such  ulterior  limitation  over  In  favor  of  the 
brothers  of  the  testator  or  their  Issue  was 
only  Intended  to  take  effect  in  a  contingotcy 
which  has  not  yet  arisen,  and  in  all  probabil- 
ity never  will  arise.  The  contentkm  on  the 
pert  of  the  awellants  that  this  ulterior  limita- 
tlon  was  Intmded  to  take  effect  in  tither  con- 
tingency cannot  be  sustained.  There  Is  no 
language  in  the  will  evincive  of  any  Intention 
on  tbe  part  ot  the  testator  to  make  any  pro- 
vlslMi  for  bis  broths  or  their  Issue  unless  the 
widow  should  marry  again,  and  therefore,  un- 
til that  event  shall  bi^pen.  It  would  be  pre- 
mature now  to  consider  the  nature  or  effect 
of  such  ulterior  limitation.  On  the  contrary 
we  think  the  language  used  by  the  testator 


shows  that  he  Intended  tint,  in  the  contin- 
gency whi^  now  inesents  itself,  the  Income 
of  the  whole  of  his  estate  should  be  paid  over 
to  his  widow,  and  that  upon  tux  death  the 
whole  oC  hU  estate  should  go  to  his  mm  'in 
tea.  If  be  should  be  thm  alive,  or  to  hla  iasne 
should  he  be  then  dead,"  without  other  or 
further  limitation.  Havhog  thus  declared  Us 
Intention  as  to  the  disposition  of  his  prop- 
erty in  ope  of  the  two  contingencies  wblch 
he  manifestly  contemplated  when  he  made  his 
will,  he  next  proceeds  to  declare  his  tntenition 
as  to  how  bis  property  shall  be  disposed  of  In 
the  event  that  the  other  contingency  shonkl 
arise,  and  then  for  tbe  first  time  usee  language 
showing  an  intention  that  the  provision  made 
for  his  son  In  that  contingency  shall  be  limited 
over  to  his  brothers  or  their  Issae  in  case  his 
son  should  die  without  iBSoe  during  the  life- 
time of  his  wife,  or  before  he  attained  tbe  age 
of  21  years.  The  argument  based  upon  tbe 
use  of  the  word  "berets*  In  fUkt  pntloo  of 
the  win  does  not  Inqvess  us.  On  the  contrnry. 
It  seems  to  ns  that  the  use  of  that  word,  in  the 
conntiMion  in  which  it  is  foimd.  rather  traids 
to  sustain  our  view;  for  It  Is  obvloas  that  the 
provision  made  tor  the  son  in  case  tbe  Orst 
conting«icy  should  arise  Is  much  larger  than 
that  made  f or  liie  son  In  the  event  that  tbe 
second  contlngoicy  should  happen,  and  tliat 
w<»rd  would  be  quite  appropriate  to  show  that 
the  testator  meant  that  only  the  provlsloD 
made  ttff  the  son  In  the  case  of  tbe  baiv^ng 
of  the  secmid  contingency  should  be  subject 
to  the  limitation  over. 

We  are  therefore  of  opinion  that  there  was 
no  error  on  the  part  of  the  circuit  Ju^e  in 
holding  that,  In  the  contingracy  which  now 
presents  Itself,  the  plaintiff,  having  acquired 
tbe  rights  of  J<^  J.  Bredenbeig  and  Mrs. 
Henrietta  Bredenberg,  will  be  entiUed  to  tbe 
fund  in  controvert  upon  the  death  of  Mrs- 
Henrietta  Bredenberg,  provided  she  remains 
unmarried.  But  as  the  fund  In  controversy 
has  been  placed  in  the  hands  ot  a  trustee  to 
be  appropriated  in  tbe  manner  directed  by  the 
will,  and  as  a  contingency  may  arise  in  which, 
possibly,  othws  may  be  entitled  to  the  fund, 
we  think  there  was  error  to  now  making  an 
order  that  the  fund  In  question  be  turned  over 
to  the  plaintiff  upon  the  death  of  Mrs,  Hea- 
rietta  Bredenberg.  The  Judgment  of  this  court 
is  that  the  Judgment  of  the  circuit  court  be  so 
modified  as  to  conform  to  the  views  herein 
announced,  and  that  the  case  be  remanded  to 
that  court,  with  Instructlous  to  pass  an  order 
that,  upon  the  execution  by  Mrs.  H«irietta 
Bredenberg  of  a  bond  In  a  sufficient  sum  to 
protect  the  fond,  with  sureties  amenable  to 
the  Jurisdiction  of  the  court,  to  be  approved 
by  one  of  tbe  masters,  conditioned  for  the 
&ithful  discharge  of  the  duties  of  her  trust, 
and  also  that  she  will  not  remove  tbe  trost 
fund  bey<md  the  Jurisdiction  of  the  court,  and 
win  account  regulariy  for  tbe  same  b^Kwe  the 
proper  officer,  the  fund  in  quMttm  be  paid 
over  to  tbe  said  Henrietta  Bredenberg.  bat, 
upon  her  faUnre  tg  «x«o^  ^^^^  ^^tUn 
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a  time  to  be  prescribed  by  Ute  drcidt  court, 
that  the  said  fnnd  be  paid  over  to  G.  H.  Sa», 
Esq.,  as  master,  to  be  by  him  Invested  In  such 
securities  as  may  be  ajcreed  upon  by  the  coun- 
sel In  the  cause,  or,  falling  such  agreement.  In 
the  stock  of  the  state  of  South  Carolina;  that, 
after  the  payment  of  the  taxes  (If  any)  which 
may  become  due  on  the  same,  he  pay  the  n^ 
Income  to  Mrs.  Henrietta  Bredenberg  or  her 
soUdtor  during  her  life  or  so  long  as  she  maj 
remain  immanied,  and  upon  her  death,  pro- 
vided she  remains  unmarried,  that  the  said 
master  shall  deliver  the  securities  in  which 
such  fund  has  been  invested  to  the  plaintiff 
or  his  solidtor;  but,  If  the  said  Henrietta  Bre- 
denbei'g  shall  marry  again,  then  said  master 
sliall  bold  said  fund  subject  to  such  order  as 
the  court  may  then  make  In  reference  to  the 
dlsposlttan  thereof. 


(M  S.  a  SB8) 

STATE  ex  rd.  LA  MOTTB  t.  SMITH, 
Magistrate. 
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ClnODIT   JUDGBS— POWKHS   IS  CHAMBERS — JUBU- 

DiCTiox  IS  Makdahds  Frooesdikos. 
Const.  1885,  art  6,  88  Ift-lS,  25,  provide 
tiiat  the  state  shall  be  mvided  Into  as  many  Ju- 
didal  drcnitfl  as  the  genera!  assembly  ma;  pre- 
scribe, and  for  each  circuit  a  Judge  shall  be  elect- 
ed; that  the  judges  of  the  circuit  courts  shall  in- 
terchange circuits  with  each  other,  and  the  gen- 
eral asRetnblr  shall  provide  therefor;  that  the 
courts  of  common  pleas  mav,  snbject  to  appeal  to 
the  supreme  court,  iaaue  writs  of  mandamuB,  and 
■nch  other  writs  as  maj  be  necessar;  to  carry 
tfa^r  powers  into  effect,  etc.:  and  that  each  jus- 
tice of  the  supreme  court  and  judges  of  the  drcnit 
conn  Bball  have  the  same  power  at  chambers  to 
issue  writs  of  mandamus,  etc.,  as  when  in  open 
court;  and  that  "the  judges  of  the  drcuit  court 
at  chambers  shall  nave  such  power  at  chambers 
as  the  general  assembly  may  provide."  Rev,  St. 
«  2247-2248  {Q^a.  St.  §S  2115-2117).  provide 
uat  the  judges  of  the  courts  tt  common  pleas 
may,  at  chambers,  grant  writr  et  mandamus,  etc., 
in  the  same  manner  in  every  respect  as  If  the 
court  was  actoallv  sitting;  that  every  judge, 
while  holding  the  circuit  court  ifa  any  drcuit 
pursuant  to  law  has  powers  equal  to  those  of  the 
jndge  of  each  drcuft,  and  may  hear  and  deter- 
mine  all  causm.  etc.,  and  grant  all  orders  In  open 
coart  or  at  chambers  which  It  is  competent  for  the 
judge  residing  m  such  circuit  to  bear,  determine, 
or  grant.  Section  2469,  Bev.  St  (section  2344, 
Oen.  St),  requires.  In  effect  proceedings  In  man- 
damus to  he  bled  in  the  county  where  the  re- 
spondent resides,  though  C!ode  Glv.  Proc.  §8  146, 
146,  relating  to  the  place  of  trial  of  dvll  actions, 
do  not  directly  appfy  to  proceedings  in  manda- 
mus, because  section  462  provides  mat  nntU  the 
legislature  otherwise  provides,  the  second  part  of 
such  Code  shall  not  affect  proceedings  by  man- 
damns  or  prohibition.  Bda,  that  a  c&cuit  judge, 
while  holding  court  in  a  drcnit  other  than  Mi 
own,  has  no  jurisdiction  to  hear  and  determine, 
at  oiambers,  m  such  other  drcuit  an  application 
for  mandamus  In  a  canse  which  arose  m  his  dr- 
eott 

Appeal  from  common  pleas  drcnit  conrt  of 
Richland  county;  Ernest  Gary,  Judge. 

Separate  applications  by  the  state,  on  the  re- 
lation of  Thomas  J.  La  Motte,  to  compel  James 
M.  Smith,  as  magistrate  for  the  dty  of  Colum- 
bia, to  Issue  warrants  of  arrest  and  seizure  un- 


dor  12ie  dispensary  act,  etc.  The  two  caseA 
were  heard  and  determined  together.  From 
an  order  granting  the  wrlti^  defendant  appeals. 

Reversed, 

J.  S.  MuUer  and  J.  P.  Thomas,  Jr.,  for  ap- 
pellant C.  P.  Townsend,  Asst  Atty.  Gen.. 
tot  resptHideiit 

JONES,  J.  These  were  applications  for 
writs  of  mandamus  to  compel  James  M. 
Smith,  as  magistrate  for  the  dty  of  Columbia, 
Richland  county,  to  Issue  arrest  warrants  and 
warrants  of  seizure,  under  section  22  of  the 
dispensary  act,  against  John  C.  Seegera  in  one 
case  and  Charles  Narey  In  the  other,  charged 
with  violating  said  act.  The  two  cases,  for 
convenience,  were  heard  together.  They  were 
beard  by  Judge  Gary,  jndge  of  the  Fifth  clr^ 
colt  at  chambers,  at  Newberry,  while  holding 
the  October  term  of  court  for  Newberry  coun- 
ty, In  the  Seventh  drcuit.  This  is  an  appeal 
from  his  order  Issning  the  writs  commanding 
James  M.  Smith,  as  magistrate,  to  take  the  af- 
fidavit of  the  relator,  and  Issue  the  warrant  of 
arrest  as  prayed  for  In  the  petition. 

The  first  question  presented  Is  whether  Judge 
Gary  had  jurisdiction  to  hear  and  determine 
such  applications  for  mandamus  at  chambers 
In  the  Seventh  circuit.  These  canses  arose  In 
the  county  of  Richland,  in  the  Fifth  drcuit  of 
which  Judge  Gary  was  jndge,  and  when  the 
writs  were  Issued  Judge  Budianan  was  boldli^ 
court  In  the  Fifth  circuit.  Artlde  5,  §  15,  of 
the  constitution  of  1895  provides:  "The  courts 
of  common  pleas  shall  have  original  jurisdic- 
tion, subject  to  appeal  to  the  sopreme  court, 
to  issue  writs  or  orders  of  Injunction,  manda- 
mus, habeas  corpus,  and  such  other  writs  as 
may  be  necessary  to  carry  their  powers  into 
full  effect"  etc.  Artlde  5,  8  25,  provides: 
"Each  of  the  justices  of  the  supreme  court  and 
Judges  of  the  drcnit  court  shall  have  the  same 
power  at  chambers  to  Issue  writs  of  habeas 
corpus,  mandamus,  *  *  *  as  when  In  open 
court  The  judges  of  the  drcnit  court  shall 
have  such  -powers  at  chamb^  as  the  general 
assembly  may  provide."  Article  5,  8  13:  "The 
state  shall  be  divided  Into  as  many  judicial 
drcults  as  the  general  assembly  may  iH^scribe 
and  for  each  circuit  a  judge  shall  be  eleded," 
etc.  Article  5,  8  14:  "Judges  of  the  ch^cult 
courts  shall  interchange  drcults  with  each  oth- 
er, and  the'  general  assembly  shall  provide 
therefor."  The  statutory  provlfdons  on  the 
snbject  are  as  follows:  Section  2247,  Rev.  St. 
(section  2115.  (3en.  St.):  "The  judges  of  the 
courts  of  common  pleas  shall  have  power,  at 
chambers,  to  grant  writs  of  •  •  *  man- 
damus, *  *  *  In  the  same  manner,  In  every 
respect  fts  If  the  court  was  actually  sitting," 
etc.  Section  2348,  Rev.  St.  (section  2110,  Gen. 
St.):  "Every  judge,  while  holding  the  circuit 
court  for  any  circuit  pursuant  to  tbe  provisions 
of  the  law  of  this  state,  shall  be  invested  with 
powers  equal  to  those  of  the  judge  of  each  dr- 
cuit, and  may  hear  and  determine  all  canses 
and  motions  and  grant  all  orders  In  open  court 
or  at  Chambers  which  ltDl8t^m^iegf*3oHi 
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Judge  reridlnc  In  snch  drctdt  to  bear,  deter- 
mlDft  or  gnnt,  any  law,  nsage  or  custom  to 
tbe  contrary  notwithstanding."  Section  2^tt, 
Rev.  St  (section  2117,  Gen.  St):  "Every  dr- 
colt  Judge  in  tills  state  at  all  times  have 
Jurisdiction  to  discharge  and  perform  all  l^e 
duties  of  his  office  within  the  circuit  wherein 
be  resides,  except  the  holding  of  circuit  courts 
therein  when  some  other  circuit  Judse  shall 
be  engaged  In  holding  said  coort"  The  ques- 
tion must  be  determined  by  a  construction  of 
the  foregoing  constltntlonal  and  statutory  pro- 
visions. In  the  case  of  Salinas  v.  Aultman, 
49  S.  C.  388,  27  S.  B.  3^.  this  court  constmed 
article  5,  §  25,  supra,  as  It  related  to  the  power 
of  a  Justice  of  the  supreme  court  to  Issue  a 
writ  of  Injunction  at  chambers.  Judge  Al- 
drlch,  acting  associate  Justice,  speaking  for  the 
court,  said:  "Tlie  words  "as  when  In  open 
court*  mean  that  each  of  the  Justices  of  the  su- 
preme court  has  *the  same  power  at  chambers 
to  Issue  writs  of  habeas  corpus  •  *  •  and 
Interlocutory  writs  or  orders  of  injunction'  as 
an  of  the  Justices  might  Issue  *wben  in  open 
court'  The  term  'each'  Is  used  hi  contradis- 
tinction to  'an'  of  the  justices,  as  Implied  nec- 
essarily In  the  tenn  'court,*  which  is  made  up 
of  'all'  of  thcjnstlces;  the  term  'chambers'  In 
contradistinction  to  'open  conrt';  and  the  pow- 
er of  the  several  Justices  In  granting  Interlocu- 
tory orders  at  chambers  is  the  same  'as*  the 
'court'  when  It  Is  'open'  in  considering  an  ap- 
plication for  an  Interlocutory  writ  or  order  of 
Injunction."  It  wlU  be  seen  that  the  power 
of  a  Justice  of  the  supreme  court  at  chambers 
In  the  matters  specified  Is  the  same  as  that 
of  an  the  Justices  when  actoaUy  sitting  In  open 
conrt  As  a  Justice  of  the  supreme  court  Is 
confined  to  no  territorial  limits,  the  place 
where  he  attempts  to  exercise  chambers  Juris- 
diction wlttiln  the  state  cannot  affect  the  ques- 
tion as  to  blm;  but  as,  under  article  6,  S  13, 
supra,  a  drcolt  Judge  Is  elected  as  the  Judge 
of  specified  territory  or  drcult  his  power  at 
chambers  under  the  section  of  the  constitution 
dted  must  be  construed  as  limited  In  Its  ex- 
ercise within  his  circuit  The  right  of  a  cir- 
cuit Judge  to  exercise  chambers  Jurisdiction  out 
of  his  circuit  is  to  be  derived  from  the  latter 
part  of  article  0,  8  2ft.  which  provides  "the 
Judges  of  the  drcolt  courts  shall  have  such 
powers  at  chambers  as  the  general  assembly 
may  provide**;  from  artlde  5,  9  14,  providing 
Cot  Interchange  of  circuits;  and  from  the  stat- 
utes pursuant  thereto. 
In  the  case  of  State  v.  Black,  34  S.  C.  200. 

13  S.  E.  S61,  the  power  of  a  circuit  Judge  to 
issue  writ  of  certiorari  at  chambers  was  con- 
sidered In  connection  with  sections  13  and  14 
of  article  4  of  the  constitution  of  1868,  which 
were  practically  the  same  as  sections  13  and 

14  of  article  K  of  the  constitution  of  1895, 
quoted  above,  and  In  connection  with  sections 
2116  and  2117  of  the  General  Statutes,  now  con- 
stituting sections  2248  and  2249  of  the  Revised 
Statutes  of  1893,  quoted  above.  The  court  said; ' 
"Assuming,  for  the  purposes  of  this  case  only, 
that  a  circuit  Judge  has,  at  dtamben^  Uie 


power  to  grant  a  writ  of  cerOanxlU  tt  aeenu 
dear,  from  tlie  eq^ress  terma  of  dw  aeetlMi 
claimed  to  contar  the  power,  that  he  can 
only  exercise  snch  power  In  the  same  manner 
In  every  respect  as  If  the  court  was  actually 
sitting;"  In  other  words,  that  a  Judge  at 
chambers  has  the  same  pow«— no  leas  and 
no  more-^ian  the  court  ttsdf  wonld  have  If 
it  were  sitting  at  the  time.  So  that  the  prac- 
tical qnestlon  Is  whetha:  the  court  of  common 
pleas,  while  sitting  in  the  Fhrst  drcnit,  would 
have  the  power  to  grant  the  writ  of  certiorari 
in  a  case  arising  In  another  circuit  and  there 
triable.  Upon  this  question  we  do  ntft  see 
bow  there  can  be  two  opinions.  It  seems  to 
us  that  sections  13  and  14  of  article  4  of  the 
constitution,  read  in  connection  with  sections 
2116  and  2117  of  the  General  Statutes,  to- 
gether with  the  case  of  Ex  parte  Parker,  6  B. 
G.  472,  point  to  but  one  conclusion,  and  tbat  Is 
that  the  court  of  common  pleas,  wtiUe  sit- 
ting In  one  circuit  has  no  Jurisdiction  over  a 
case  pmdlng  In  another  circuit 

Proceedings  in  mandamus  axe  triable  In  the 
county  where  the  respondent  resides.  It  is 
true  that  sections  146  and  146  of  the  Code  of 
Procedure,  relating  to  the  place  at  trial  of 
civil  actions,  do  not  directly  apply  to  pro- 
ceedings In  mandamus,  sbice  section  4S2  of 
the  Code  i»vvldes  that  "until  the  le^alature 
shall  otherwise  iHrovIde, .  the  second  part  of 
tUs  Code  of  Procedure  shaU  not  affect  int>- 
ceedlngs  by  mandamoa  or  prohibition."  But 
in  sectlcm  2344,  Gen.  St  (section  2459.  Bev. 
St),  it  is  provided:  "If  any  Issue  shaD  be 
Joined  on  such  proceedings  [mandamus],  the 
person  or  persons  issuing  such  writ  stiaU  and 
may  try  the  same  in  sncb  place  aa  a  dvU 
action  should  or  might  have  been  tried,"  etc 
So  that  whether  we  may  look  to  the  Code  of 
Procedure  to  ascertain  the  meaning  of  "dvU 
action,"  or  whether  It  means  "action  on  the 
case**  under  the  practice  before  the  Code,  as 
said  m  State  v.  County  Treasurer,  10  S.  C  40, 
an  issue  in  mandamus  proceedings  should  be 
tried  where  the  respondent  resides.  Judge 
Gary,  sitting  as  a  court  In  the  Seventh  circuit 
would  have  no  Jurisdiction  to  bear  and  de- 
termine an  application  for  mandamus,  aris- 
ing and  triable  In  the  county  of  Richland,  In 
the  Fifth  drcult  Tberefore,  according  to  the 
cases  supra,  he  would  hare  no  Jurisdiction  to 
hear  and  determine  socb  application  In  the 
Seventh  circuit  The  fact  tbat  he  was  the 
Judge  of  the  Fifth  circuit  wbo^  the  caose 
arose  and  was  triable,  cannot  alter  the  qnes- 
tion,  since  he  did  not  exerdae  the  chambers 
Jm-lsdiction  of  the  Jndge  of  the  Fifth  drcnit 
within  the  Fifth  drcult  Having  reached  the 
conclusion  that  Judge  Gary  was  without  Ju- 
risdiction In  the  premises,  the  other  questions 
presented  need  not  be  considered,  since  they 
do  not  properly  arise.  Tho  orders  appealed 
from  are  revcned.  and  the  proceedlnga  dis- 
missed. 

McIVER,  0.  J.,  concnxa.  BQPB*  J.,  concurs 
In  the  result.      Digitized  by  LiOOgle 
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OABT,  A.  J.  Tlie  emiftttatlon  of  tBBS  con* 
tta  Jocbiaictlon  qkmi  drenlt  JndgM  (1>  to 
hdA  tin  coorts  In  HuSx  nvectlTe  drcolts;  ^ 
to  bold  the  courts  In  flie  drcolts  wltUn  which, 
by  rotation,  they  are  then  iresldtng;  (3)  to  te> 
8iH^  at  cbambas,  writs  ^  habeas  wpns, 
mandawns,  qno  warranto,  eertkiTar^  prohlbl- 
tlon,  and  Interlocutory  writs  or  wdecs  of  In- 
Junction.  Th»  constitution  also  contain  b  a 
proTlslea  that  "Oie  Judges  <rf  I3ie  circuit  courts, 
Shan  haire  sodh  powers,  at  diamben,  as  the 
simeral  assttnb^  nay  xoovlde."  Ordlnarlfy, 
a  drenlt  judge  haa  no  jnrlsdlctlfHi  except  in 
tals  own  drcott,  or  that  Ui  which,  by  rotation, 
he  Is  then  i««sUlng.  The  Code  jvoTldea  for 
certafai  esxepUons  to  this  rule,  but  this  case 
does  not  fan  within  those  exceptlona.  After 
a  careful  consideration  of  the  varlooa  jhtotI- 
slons  hearing  npon  ttila  qnestliHi,  It  does  not 
appear  that  there  was  an  Intention  to  confer 
upon  drenlt  judges  jurisdiction,  at  diambm, 
of  proceedtoff  In  maadamua  and  int^ilbltton 
more  extensive  as  to  territorial  limit  than  Is 
conferred  bt  ottw  cases;  sodi,  for  Instance, 
as  habeaa  coipns,  certiorari,  quo  warranto, 
and  Interiocotiny  writs  or  ordm  of  Injunc- 
tion. I  Uittefoie  concur  In  the  conduslmi  an< 
nounced  tai  the  o^nlon  of  llr.  Justice  JONBS. 
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ORBSCBNT  HOBSESHOB  ft  IRON  GO.  r. 
ETNON. 

(Supreme  Court  of  Appeals  of  Wginla.  Sept 
16,  J8970 

SiiruiTiiisT— Bbbxcb  or  Coktuct— Pischuioi 
— DiHAom— imTHUcnoiia 

1.  A  contract  to  wbldi  the  0.  Co.  wae  the  par- 

a'  of  ttie'  first  part,  and  B.  was  one  of  the  par> 
es  of  the  third  part,  provided  that  tiwre  abonld 
be  isnied  to  a  trustee  far  the  benefit  of  B.  a  oer- 
tain  amount  of  full-paid  stock  ot  the  company, 
said  issue  being  in  eonsideration  of  the  assign- 
meet  of  patents  to  tiie  oompany  by  the  paroes 
of  the  third  part,  and  of  their  cavenants  and 
agreements;  that  In  couaideratioQ  of  said  issue 
of  BtoclE  the  parties  of  the  third  part  covenanted 
and  agreed  with  the  company  that  E.  should  re- 
main in  the  anploy  of  me  company  five  years, 
and  should  during  said  time  asugn  to  the  com- 

Einy  any  patmts  taken  out  or  applied  for  by 
m,  bearing  on  the  patents  already  assigned,  or 
the  business  of  the  company;  and  that  B.,  in 
oonnderation  of  the  Issue  of  stock  to  the  trustee, 
agreed  to  remiUn  In  the  en^iloy  of  the  company 
five  years  at  a  certain  salary,  and  should  he, 
during  said  time,  leave  the  employ  of  said  com- 
pany without  Its  consent,  he  should  forfdt  all 
claims  to  the  stock,  but,  should  he  comply  with 
all  the  terms  of  the  contract,  the  stock  SDonld  he 
transferred  to  Iiim  absolutnly  at  tiie  end  of  the 
five  years.  HHd,  that  tor  breach  of  the  contract 
by  uie  company,  in  disctiarging  E.,  he  could  not 
recover  the  value  of  the  patents  assigned  to  the 
company,  nor  the  value  of  the  stock  provided  for 
In  the  contract 

2.  There  is  no  evidence  on  whidi  to  base  an  in- 
atmctiOD  that  a  good  cause  for  discharging  a 
servant,  existing  when  he  was  discharged,  but 
not  then  known  by  the  master,  could  be  availed 
of  by  the  latter  as  a  defense,  where  the  tecta 
fiAiishing  the  cause  for  discharge  were  known 
at  the  time  hy  the  master,  but  a  different  cause 
was  assigned. 

8.  Failure  of  the  servant  to  perform  bis  work 
in  an  absolutely  skillful  and  satisfactory  manner 
does  not,  in  the  absence  of  a  q>ecial  contcact,  aa- 


thorlse  his  discharge,  but  only  faDure  to  perform 
It  m  a  reasMiably  skUlfol  manner. 

4.  A  serran^a  right  to  recover  because  of  Us 
diaefaarn  Is  not  i^ectad  by  the  motlTe  of  the 
master  in  ^ii^i^fgj^g  hbn. 

6.  A  Jury,  Instead  of  being  histrncted  that.  If 
they  beueved  an  employ^  was  dlsdiaised  vrithout 
sufficient  cause,  they  should  assess  his  damages 
at  such  sum  as  B[dnit  seem  ri^t  to  them  from 
the  evidence  in  the  ease,  shonld  be  instructed 
t  he  was  entitled  to  recover  the  actual  dam- 
ages sostained  1^  him  to  awsequenoe  of  sudi 
illegal  discharge. 

Error  to  circuit  court,  Wythe  county. 

Action  by  William  Bynon  against  the  Ores- 
cent Horseshoe  &  Iron  Oompany  for  breach 
of  a  ecmtract  to  which  defendant  was  party 
of  the  first  part,  and  plaintiff  was  one  <tf  the 
two  parties  of  the  thhid  part  Judgment  for 
I^ntUt,  and  defendant  brings  error.  Bo- 
versed. 

BoUIng  ft  Stanley,  fw  phdntlff  In  error. 
Walker  ft  Galdwdl,  for  defendant  to  error. 

BUCHANAN,  3.  The  first  error  assigned 
to  the  petltlom  was  abandoned  to  Oie  oral 
argument 

The  second  and  third  assIgnmentB  of  error 
are  to  the  action  of  the  court  to  allowtog 
oertato  questions  to  be  aAad  and  answered. 

The  defendant  to  error  Insists  that  these  as- 
signments of  error  cannot  be  considered  be- 
caoae  the  bill  of  exertions  falls  to  show 
what  the  answers  to  the  questions  complained 
of  were.  As  the  Judgment  will  have  to  be  re* 
versed  on  other  gronnda,  it  Is  unnecessary  to 
pass  upon  this  objection.  But,  as  the  same 
qnebtlons  may  arise  upon  the  next  trial.  It 
will  be  itfoper  to  determine  whether  or  not 
the  diaractfT  of  evidence  sought  to  be  elldted 
by  toe  questions  was  proper. 

The  action  was  brought  to  recover  damages 
tcx  an  alleged  breach  ot  a  contract  which 
contained,  among  others,  the  following  pro- 
visions: 

"Second,  niere  shall  be  Issued  to  the  estote 
of  the  said  WUUam  Seeman  USteea  thousand 
doUan  ($lS,OOaOO)  to  fuIl-pald  common  stock 
of  the  said  oompany,  and  to  a  trustee  for  the 
benefit  of  the  said  William  E^non  flftoen 
thousand  dollars  (f 16,000)  to  full-paid  common 
stock  of  the  said  company;  said  stock  being 
issued  to  consideration  of  the  assignment 
hereinafter  made  by  the  third  parties  to  the 
said  company,  and  of  covenants  and  agree- 
ments hereinafter  made  by  the  said  tUrd  par- 
tiea,  or  dtber  of  them. 

"Third.  In  consideration  of  the  said  Issues 
of  common  stock,  the  third  parties  covenant 
and  agree  with  toe  said  company  that  the  said 
Bynon  shall  remain  to  the  employ  of  the 
said  company  for  a  tenn  of  Ave  years  from 
the  date  of  this  agreement,  and  shall  and 
will  during  said  period  of  five  years  and  one 
year  thereafter,  or  during  his  connection  with 
the  operations  of  the  company,  and  wlthto 

  thereafter,  should  said  period  extend 

beyond  five  years  from  said  date,  assign, 
transfer,  and  set  over  to  the  said  company 
any  patento  made  or  tafe^.g^t^^^jj^gfe 
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by  him  bearing  directly  or  Indirectly  upon 
tbe  manufacturing  operation  of  the  said  com- 
pany, or  the  patents  her^naf  ter  assigned. 

"Thh^  parties  h&^hj  assign  and  transfer 
to  the  said  Crescent  Horseshoe  and  Iron  Com- 
pany the  following  patents: 

"400,711.  RoU  for  rolling  horseshoe  blanks. 

"406,712.  Plants  of  machinery  for  the  man- 
ufacture of  horseshoes. 

"406,713.  Horseshoe  bending  machines. 

"441,474.  Manufactm-e  of  blooms. 

"Fourth.  The  said  William  Bynon,  In  con- 
sld^atlon  of  the  said  issue  of  common  stock 
to  a  trustee  for  his  benefit,  agrees  to  remain 
In  the  employ  (tf  the  said  Crescent  Horseshoe 
and  Iron  Company  for  a  period  of  fire  years 
from  the  date  hereof,  at  a  salary  to  be  agreed 
upon  by  the  said  company,  not  less  than  one 
hundred  and  fifty  dollars  a  month,  and  to 
glTe  his  whole  time  and  attention  to  the  af- 
fairs of  the  said  company  during  that  period, 
and  should  the  said  William  Eynon  leave  the 
employ  of  the  said  company  without  Its  con- 
sent, or  engage  in  any  competltlTe  business, 
bef(H-e  the  expiration  of  said  period  of  five 
years,  such  action  shall  operate  as  a  f(Mrfel- 
ture  of  any  and  all  claims  of  the  said  Wil- 
liam Eynon  to  the  said  common  stock  and 
the  dividends  and  profits  thereof  issued  to  a 
trustee  for  his  benefit;  and  said  common  stock 
shall  belong  to  the  said  company,  and  be 
transferred  and  delivered  to  It  by  the  said 
trustee  for  cancellation.  During  said  period 
of  five  years  the  said  trustee  shall  hold  said 
stock,  and  collect  any  dividends  thereon,  and 
pay  over  the  same  to  the  said  William  Bynon. 
At  the  exphratlon  of  said  five  years,  and  if 
the  said  William  Slynon  shall  have  complied 
with  his  above  agreement  with  the  said  com- 
pany, said  trustee  shall  transfer  the  said  stock 
to  him  absolutely." 

The  object  of  the  suit  was  not  to  resdnd 
the  contract,  nor  to  recover  the  value  <rf  the 
property  which  was  assigned  by  the  plaintiff, 
but  to  recover  damages  for  its  breach. 

^e  breaches  complained  of  were  that  the 
plaintiff  in  error  had  dlschaiged  the  d^end- 
ant  In  error  without  Just  cause,  and  had  Called 
and  refused  to  Issue  the  stock  to  a  trastee  as 
provided  for  In  the  contract 

The  evidence  objected  to  was  as  to  the  value 
of  the  patents  at  the  time  the  defendant  In 
error  assigned  them,  and  as  to  what  provision 
in  the  contract  Induced  him  to  accept  the  price 
named  In  It  for  the  patents.  It  was  wholly 
immaterial  In  this  action  what  the  patents 
were  worth  when  assigned,  or  which  of  the 
I»OTi8lons  of  the  contract  Induced  the  defend- 
ant In  error  to  enter  Into  It.  The  rights  of  the 
parties  were  to  be  determined  by  the  terms  of 
the  contract.  There  Is  nothing  In  the  contract 
to  Justify  the  contention  of  the  plaintiff  that 
he  was  entitled  to  recover  the  value  of  the  pat- 
ents at  the  time  he  assigned  them,  or  at  any 
other  time,  because  he  was  not  pennltted  to 
continue  In  the  service  of  the  defendant  com- 
pany so  as  to  develop  the  patents,  and  thus 
increase  the  value  of  his  stock.  In  order  to 


recoveir  anything  more  tor  behig  iiadtaxgeH 
wlthotU  sufficient  cause  than  the  actual  dam- 
ages which  resulted  to  him  from  not  belngr  al- 
lowed to  continue  to  work  for  the  defendant 
company  at  the  price  agreed  upon.  It  wonld 
have  bmi  necessary  for  him  to  have  provided 
for  It  In  the  contract  This  be  failed  to  do. 

Hie  evidence  was  Imprppo^ly  admitted. 

The  fourth  assignment  of  error  Is  to  the  ac- 
tion of  the  court  In  refusing  to  permit  one  of 
the  agents  of  the  horseshoe  company  to  state 
"what  reasons  the  company  had  for  dischar- 
ging Mr.  Gynon." 

This  was  a  proper  question,  and  tbe  coort 
ought  to  have  allowed  It  to  be  answered;  but 
no  prejudice  resulted  from  the  court's  refusal, 
as  It  appears  from  the  bill  of  ezceptioBB,  which 
contains  all  the  evidence,  that  this  witness  was 
aUowed  to  state  the  acts  of  the  defendant  In 
error  which  led  to,  or  were  tbe  reasons  for,  his 
discbarge. 

The  fifth  and  sixth  assignments  ot  error  are 
to  the  action  of  the  court  In  refusing  to  give 
Instructions  numbered  1,  2,  and  8  offered 
the  plalntlfl  In  error,  and  In  giving  Its  own 
Instruction  In  lieu  thereof. 

There  was  no  evidence  tending  to  show  Oiat 
the  plaintiff  in  error  had  refused  to  Issue  the 
stock  (to  which  the  defendant  In  error  was  en- 
titled) to  a  trustee,  as  provided  for  In  the  con- 
tract, or  that  any  damages  had  resulted  to  him 
from  its  failure  to  Issue  It  He  was  therefore 
not  entitled  to  any  damages  because  the  stock 
had  not  been  Issued.  Neither  was  he  entitled 
to  recover  the  value  of  the  stock,  even  if  the 
Jury  were  of  opinion  that  he  had  beak  dis- 
charged without  sufficient  cause. 

The  object  of  instruction  Ko.  1  was  to  In- 
struct the  Jury  upon  this  point,  and  while  not 
as  full,  perhaps,  as  it  should  have  been,  sdll 
Its  meaning  could  not  have  been  misunder- 
stood, and  It  ought  to  have  bee^i  given;  bnt, 
even  if  this  were  not  so,  the  court,  when  tt 
undertook  to  give  Its  own  Instructions  In  Uea 
of  that  and  Instructions  Nos.  2  and  3,  onglit 
to  have  correctly  Instructed  tbe  Jury  upon  this 
point  This  it  wh<^ly  failed  to  do. 

Instruction  No.  3  Informed  the  Jnry  "that 
although  a  good  cause  for  the  discharge  of  the 
servant  existed  at  the  time  of  his  discharge, 
and  was  not  known  to  the  master  at  tbe  time, 
nevertheless  he  may  avail  himself  of  this 
cause  as  a  defense  to  this  action." 

It  Is  well  settled  that  where  a  sufficient  canse 
exists  for  the  discharge  of  a  servant  althon^ 
not  the  Inducing  motive  to  the  dischsxge,  or 
even  known  to  the  master.  It  will  justify  the 
discharge.  The  law  only  requires  that  there 
should  be  an  actual  breach  of  the  express  or 
Implied  conditions  of  the  contract  In  order  to 
Justify  the  discharge,  and,  if  such  cause  bi 
fact  exists,  tbe  master  may  avail  himsdf  of 
such  breach  In  defense  of  an  action  brought 
against  blm  for  damages  resulting  from  an  al- 
leged wrongful  dismissal.  1  Minor,  Inst  <4th 
Ed.)  212;  2  Add.  Cont  (3d  Am.  Ed.)  f  800. 
The  cause  assigned  at  the  time  tbe  defendant 
In  error  was  dis(^f^  ^^^.j^^^^i^torts 
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of  fbo  mattarfal  .a  haxA  mn  Indomct  ud 
misleading,  and  had  caused  a  aerloxu  km  to 
the  i^dntlff  In  extat.  Upon  the  trial  titen 
wae  evidence  .tending  to  ebow  a  tattme  oa  Us 
part  to  account  for  cmaln  caah  In  hie  hands, 
and  to  make  certain  daily  reports  required  of 
him.  But,  as  all  of  tb«Be  alleged  acta  of  mle- 
condoct  on  the  part  of  the  defendant  In  error 
vere  known  to  tbn  plaintiff  In  error  befm  he 
was  discharged,  there  vas  ttmefore  no  erlr 
dence  In  the  canse  npon  which  to  base  Instruc- 
tion No.  8,  and  It  was  iwopvl7  refnaad  1^  the 
court. 

Instruction  No.  2  did  not  cwrectlr  state  tiw 
law,  and  the  court  did  not  err  in  refoslng  to 
glre  It.  A  master  has  the  right  to  dlsdiarge 
his  servant  if  he  does  not  do  the  work  which 
be  waa  employed  to  do  In  a  leasonaMy  ■fcUl* 
ful  manner.  But  reasonable  sklU  Is  all  that  to 
required,  unlesB  the  servant  professes  a  highw 
d^ree  at  skill,  and  has  contracted  to  peifmm 
the  work  In  the  best  manner.  Wood,  Mast 
&  S.  f  1S6.  There  was  no  evidence  tending  to 
show  that  the  defendant  In  error  professed  any 
extraordinary  degree  of  skill,  or  had  conttact- 
ed  to  do  the  work  which  he  had  undertakoi  In 
the  best  possible  manner. 

T!he  ^tect  of  instmctkm  N&  2  waa  to  dadare 
to  the  jury  that,  unless  the  defendant  in  error 
bad  performed  his  work  In  an  absolutely  skill- 
fnl  and  satisfactory  manner,  the  plaintiff  In 
error  had  the  right  to  dlachaige  hhn.  In  this 
reepeet  ft  waa  ermneons.  It  waa  also  orone- 
oos  In  stating  that  the  d^endant  In  enta  had 
no  right  to  recover  nnlees  the  Jury  believed 
that  he  was  discharged  without  cause,  and 
through  malice.  If  he  was  discharged  with- 
out Buffident  causey  he  waa  entitled  to  recover, 
without  regard  to  the  motives  which  may  have 
actuated  the  plaintiff  In  error  In  discharging* 
him.  This  is  an  action  for  breach  of  a  con- 
tract, and  the  motive  of  the  master  in  dischar- 
ging the  servant  !s  notlnlnnie,  Dor  Is  It  mate- 
rlaL  The  onestltm  Is  whether  a  legal  cause 
existed  for  the  discharge.  Wood,  Hast  ft 
8.  1 119;  Wood's  Bfayne,  Dam.  {  48.  ' 

The  instruction  given  by  the  court  In  Ueu  of 
Instmctton  No.  2  waa  also  erroneous.  By  It 
the  Jniy  were  Instructed  that.  If  they  beUeved 
from  the  evidence  that  the  d^Ondant  In 
waa  discharged  without  sufficient  cause,  they 
should  assess  his  damages  at  such  sum  aa 
might  seem  right  to  than  from  all  the  evidence 
in  the  cause.  Under  the  instruction  they  had 
the  right  to,  and  tbdr  Terdlet  shows  that  they 
ffid,  take  Into  consideration  other  eleonenta  of 
damage  tlum  those  wblOh  were  caused  by  bis 
dismissal,  for  In  no  vtew  of  the  case  oooM  his 
recovery  fbr  wrongful  dismissal  have  been 
equal  to  the  amount  found  by  the  Jury.  As 
herelnb^ore  shown,  neither  the  value  of  the 
patents,  nor  the  value  of  the  stock  for  which 
he^  assigned  them,  nor  damages  for  not  heAng 
permitted  to  develop  his  patents,  were  proper 
elements  to  be  considered  by  the  Jury  In  mak- 
ing their  verdict 

As  we  have  seen,  there  was  no  psoot  that 
Hie  defendant  company  had  reused  to  Issue 


the"  stock  as  provided  for  In  the  contract,  or 
that  any  Injury  had  resntted  to  him  from  lU 
fsllure  to  Issue  it  even  If  It  had  refused  to  do 
aa  If  the  plaintiff  had  ben  dlsmlssea  from 
the  snrlce  of  the  defendant  without  sufficient 
cause,  he  was  entitled  to  recover  the  actual 
damages  sustained  by  him  In  consequoice  of 
such  illegal  dismissal^  and  the  Jury  should 
have  been  so  Instmeted,  instead  of  being  in- 
structed as  tbey  were.  Wllloughby  v.  Thomas, 
24  Oral  631, 588;  1  Minor,  Inst  (4th  "Oi.)  212. 

The  Judgment  cfMiQdalned  ot  must  be  revers- 
ed, the  verdict  set  aside,  and  the  cause  remand- 
ed to  the  circuit  court  for  a  new  trial  to  be  had 
In  accordance  with  the  views  expressed  In  this 
dpUdon. 

OOO  aa.  168) 
HAIiB  V.  ROBBBTSON  et  aL 
^ivreme  Goort  of  Oetwgla.   Jan.  71,  1697.) 

BXCCOTIOW— CLAIHB  OF  THIRD  pBRBOHS—BviOBKCa 

— Adverse  Possbbsiov. 

1.  Where,  upon  the  trial  of  a  claim  case,  the 
elaimaat  seeks,  as  against  the  execution  levied, 
to  ^w  in  support  of  his  title  fbur  years*  ad- 
verse poasession  by  himself  and  those  under 
whom  he  claima.  under  a  conveyance  from  the  de- 
fendant In  execution,  both  a  bona  &de  purchase 
and  entxy  by  the  claimant  and  his  privies  and 
sudi  possession  are  essential  to  his  protection 
Sfiainat  tlie  lien  of  the  judgment  upon  which  the 
execution  issued;  and  upon  the  trial  of  the  issoe 
toudilnK  the  bona  fides  of  the  purchase  and  entry 
of  the  claimant  and  his  privies  it  is  ctHnpetent  for 
the  Immediate  vendee  of  the  defendant  in  execa- 
tku  to  testify  affirmatively  that  she  bought  and 
entered  In  good  faith,  and  without  any  intent  to 
hinder,  delay,  or  defraud  creditors  of  the  defend- 
ant. Such  testimony  would  unoont  to  the  state- 
ment of  a  fact,  and  would  not  be  the  statement 
at  a  ma«  coocmsion  of  the  witness. 

2.  The  possesuon  contemplated  by  the  statute 
does  not  necessarily  Involve  an  aotoal  parsooal 
residence  upon  the  wfemtses,  but  sudi  oocopancy 
by  vidbie  adgDs  of  dominion  as  will  save  to  put 
persons  invested  uptm  notice  of  the  adverse 

(SyUabus  by  the  Oourt) 

Error  from  superior  court,  Fulton  comity; 
J.  H.  Lumpkin,  Judge. 

Action  by  W.  G.  Hale  agahist  B.  A  Bob- 
ertson  ft  Co.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed. 

Hlnes  ft  Hale,  for  i^lntlff  In  error.  Sim- 
mons ft  Gnrigan,  for  defendants  in  error. 

BIHMONS,  a  J.  This  was  a  claim  case. 
There  was  a  verdict  finding  the  property  sub- 
ject And  to  the  ovemdlng  of  his  motion  for 
a  new  trial  the  claimant  ensepted.  The  dalm 
was  interposed  to  the  levy  of  an  execution 
upon  an  undivided  half  interest  In  a  certain 
city  lot  and  the  case  turned  upon  the  ques- 
tion whether  ornot  the  property  levied  ivoa 
was  discharged  from  the  Uen  of  the  Judgm«it 
ui^er  that  section  of  the  Code  which  iHWldes 
that  **when  any  person  has  bona  fide,  and 
t<a  a  valuable  consideration,  purchased  real 

•  •  •  jffoperty,  and  has  been  In  ttie  posses- 
don  of  sudi  real  property  for  four  years, 

*  *  *  the  same  shall  be  discharged  from  the 
lien  (tf  any  Judgment  against  the  perton^ronL 

Digitized  by  VjOOy 


9S8 


27  SOUTHBAfiTDBN  RBPORXBB. 


ffhran  be  purcfaased.**  Ohr.  Ood«,  I  BSB6. 
Then  was  evidence  Qiat  the  dairoint  and  bia 
privies  had  been  In  poasesBlon  of  the  land  for 
more  than  four  Tears,  nnder  a  porchase  from 
Um  defendant  In  execnttoa;  and  for  the  par- 
pon  ot  Bbowlng  the  Inhul  fldes  of  tbe  pmv 
chase  counsel  for  the  claimant,  while  Inter- 
rogating as  a  wUnees  tfa^  immediate  vendee  of 
tbe  defendant  In  execution,  aaked  hn  wheth- 
er she  bought  in  good  Ciltii,  or  with  an  intw* 
Hon  to  hinder,  delajr,  or  dsfteud  tbe  vendor's 
credltotB.  The  court  ruled  out  this  question, 
upon  the  objection  of  cotmad  for  tbe  ^alntlff 
In  execution  that  It  Bongbt  a  eonclnslon-of  fhB 
witness,  and  not  a  fact;  and  this  is  com^aln- 
ed  of  in  Oie  motion  toe  a  new  tzlaL  We  think 
the  court  erred  hi  thto  ruling.  Whetber  a  par- 
sluiuld  be  permitted  to  testify  dkectly  as  to 
hie  motives  or  intention  is  a  question  upoa 
which  courts  have  differed.  This  court,  how- 
ever, has  held  such  testimony  proper.  In  the 
case  of  Boifce  v.  Gasan,  76  Oa.  79,  upoo  tlie 
iBsue  wheOur  a  sale  to  the  dalmant  was  bona 
fide,  tbe  trial  fudge  permitted  counsel  for  the 
dahnant  to  eak  tbe  latter  what  bis  object  was 
In  bnylng  the  goods,  although  oonnaei  for  tbe 
ptalntig  objected  that  the  Intent  or  purpose 
could  not  be  iKoved  In  Oiat  way,  It  beins  a 
condnston  to  be  derived  tarn  the  tactB.  IBr^ 
ror  was  assigned  upon  Qds  ruling,  but  thUi 
court  Bustabied  the  ruling,  and  heU  that  *^ 
party  may  teatl^  to  his  IntoitlML  It  is  evl- 
dence  to  be  coisldmd,  but  tbe  facts— all  the 
facts— are  to-be  coopered  to  arrive  at  the 
truth  reqiectlng  Us  real  mottTe.**  See,  also 
Powen  V.  Watta,  72  Ga.  77D  (4).  In  1  Jones, 
Bv.  I  140,  it  la  said:  "When  the  good  fBltti 
of  a  party  Is  In  Issue,  tbe  proctf  is  not  con- 
fined to  dreumstances  from  which  sudi  good 
faith  may  be  Inferred,  but  the  witness  may 
state  directly  that  be  acted  In  good  faltb." 
And  see  Id.  I  167,  ^^lere  numerous  dedsliHis 
to  this  eCCect  are  dted.  See  Oardom  t.  Wood- 
ward, 44  Kan.  768,  2S  Fac  109,  and  note  to 
that  case  In  21  Am.  St  Bep.  314;  Thacher  t. 
Phlnney,  7  AUen.  146;  Snow  t.  Paine.  114 
Hasa  520;  Seymour  v.  WDson.  14  N.  T.  667; 
WOscHL  T.  Clark,  1  Ind.  App.  182,  27  N.  E.  310; 
Over  V.  Schlffling,  102  Ind.  191,  26  N.  B.  91; 
Watklna  v.  Wallace,  19  Mich.  67.  Also.  1 
Whart  Bt.  f  606.  Whether  one  has  acted 
In  good  faith  or  not  is  better  kdown  to  him- 
self than  to  anybody  else;  and  in  many  cases 
the  statement  of  tbe  person  whose  conduct  is 
In  question  that  he  did  so  act  Is  the  only  way 
In  which  good  faith  can  be  proved.  The  ob- 
jection sometimes  made  to  such  teatimonT, 
that  It  cannot  be  directly  contradicted,  and 
therefore  must  be  of  little  value,  Is  one  which 
might  properly  be  urged  to  tbe  credibility  of 
the  testimony,  but  Is  not  one  which  should 
render  It  Incompetent  Of  course.  In  cases 
where  tbe  law  conclusively  presumes  bad  taiOi 
from  speclflc  facts,  such  testimony  would  be 
Inadmissible;  but  no  such  facts  were  In  evi- 
dence here.  Knowledge  on  Qie  part  of  tbe 
vendee  as  to  the  existence  of  the  judgment 
would  be  merdy  prima  fade  evidence  of  bad 


faith.  DanleUy  v.  Colbert,  71  Oa.  SU.  Xhe 
good  faith  of  the  wltneas  In  tblB  Instaiioe  be- 
ing a  vital  Issue  tai  tbe  case,  the  error  ot  tbe 
court  In  raCodng  to  allow  the  qoesthm  ren- 
ders It  pRver  tiiat  a  new  Mai  dundd  be  gnnt 
ed. 

2.  It  appeared  from  erlOeiioe  Introdoced  in 
belialf  of  the  dalmant  tbatforapordeaoC  ttaa 
four  years  ivecedbig  the  levy  of  the  execu- 
tion a  bouae  waa  oa  tbe  pnmiaes  In  O^fotB, 
and  was  occupied  by  a  tenant  of  Qm  immedi- 
ate vudee  of  the  defendant  In  ezeentlon,  but 
that,  whffli  the  prop^ty  was  sold  by  the  ven- 
dee to  bar  son,  from  whom  tbe  i»i«hw"t  ptff- 
diased  It,  be  tors  down  tbe  boOK^  and  began 
the  motion  of  a  new  boine;  hat  irtteo  ttie 
levy  was  made  the  new  house  bad  net  been 
completed,  and  only  the  walla  of  the  first 
story  were  standing;  and  It  was  omtokded 
in  tbe  argument  here  that  this  was  not  such 
an  actual  poaseadon  of  tbe  iautwtty  m  waa 
contemplated  by  the  provision  of  the  Code 
abon  referred  to.  In  our  opinion,  tbe  poe- 
session  contemplated  by  the  statute  does  not 
necessarily  Involve  an  actual  personal  red- 
denca  v^aa  tbe  premlaaa.  It  la  BOfildflDt  if 
there  are  aneb  visible  signs  ot  Oomlnlan  as 
win  Bora  to  put  peraons  Intarested  iipim  no- 
tice of  ttie  advme  claim.  Of  course,  where 
no  person  Is  residing  upon  ttie  land,  it  may  be 
difficult  for  the  hddor  ei  a  judgmoit  to  keq 
himself  Informed  as  to  the  true  character  of 
tbe  poBBoedon,  or  as  to  dianges  of  poeseedop; 
bat  be  can  always  protect  himsdf  by  taking 
proper  steps  to  enforce  bis  execution  wlfliln 
the  statutory  period.  Judgment  reversed. 


,  on  OS.  ]S7) 

TANNSB  V.  GUDB. 
(Supreme  Court  ot  Georgia.    Jan.  21.  1807.) 
Note— BxTBKsioiT  or  Pi.Tmirr— Rslbass  aw  Is- 

DOHSEB. 

A  contract  of  flire^ship  bebg  necesnrily 
indnded  in  every  nnqnalined  mdorsem«it  of  s  ne- 
gotiable instroment,  an  sgrennent  far  the  holder 
of  a  promissory  note,  entered  into  with  the  mak- 
er, whereby,  toe  value,  the  latter  extends  the 
time  of  payment  for  a  definite  poriod  beyond  toe 
date  of  matulty.  If  made  wltbont  tbe  ooosent  of 
tbe  hidcoser,  disdiaiics  hhn,  whether  he  be  soA 
fur  value  or  not 
(Syllabus  by  the  Oonrt) 

Boot  from  dty  court  of  Atlantai  B.  11. 
Bdd,  Judge. 

Action  by  A.  V.  Ovde  agabiat  H.  H.  Tan* 
ner.  Judgment  tor  plalntlif.  Defendant  bringi 

error.  Reversed. 

Payne  &  l>e,  for  plaintiff  In  error.  Good- 
win &  Westmordand,  fiv  defendant  In  etrn'. 

SIMMONS,  (X  J.  Upon  a  promissory  note 
for  $1,369.13  and  Interest  due  August  29. 
1895,  Oude,  on  December  10,  1895,  Ivougbt 
suit  against  OoUIns,  the  maker,  and  Tanner, 
payee  and  Indorser,  alleging  that  Tanner  had 
Indorsed  It  to  blm  for  value.  Tanner  filed  a 
plea  alleging:  He  was  a  mere  surety  on  tbe 
note^  which  tact  was  known  to  ibe  i^alntUf 
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Oa  8«fctmlMr  16^  18D0.  after  the  note  fen 
diUk  fbe  platntU^  then  the  h<dder  and  In- 
donee,  screed  with  Oollins,  the  maker,  that 
If  he  would  pay  him  the  accrued  Intereet  oa 
the  note  to  Itg  maturity,  and.  future  Interest 
for  90  days  In  advance,  he  would  extend  the 
note  to  I>ecember  1,  1885,  and  not  bring  ault 
thereon  previoufl  to  that  date.  Collins  paid 
said  sums  on  September  16,  188&,  amonntlnf 
to  and  the  agreement  between  him  and 
the  pliUntUf  waa  fully  executed.  Defendant 
had  so  knowledge  ot  the  arrangement,  and  It 
was  consummated  without  his  consent  Nor 
did  plaintiff  make  any  demand  of  defendant  to 
pay  the  note  at  maturity.  At  the  time  of 
said  arrangement  CoUixus  was  solvent,  and 
would  have  paid'  the  note  if  the  plain tUC  had 
not  agreed  to  wait,  but  he  has  atnce  become 
Insolvent  By  reason  of  this  conduct  on  the 
part  of  the  plaintiff,  defendant's  risk  has  been 
Inoeased,  and  he  has  been  injured  and  ex- 
pMed  to  greater  liability,  and  by  reason  of  the 
same  be  Is  discharged  from  any  liability  on 
the  note.  The  conrt  on  demurrer,  ordered 
that  Oils  plea  be  stricken,  iinlfWB  the  defend- 
ant would  amend  by  denying  the  allegation 
that  he  indoraed  the  note  ftnr  vahie  to  the 
plaintiff  after  its  date.  This  was  not  done, 
and  the  plea  was  stricken.  To  this  ruling 
Tanne*  excepted.  We  think  the  court  erred 
in  striking  the  idea.  The  contention  ot  coun- 
sel for  the  defendant  In  error  was  that  If  the 
Indorsement  was  for  vahie,  the  Indoner  was 
not  a  surety,  and  therefore  was  not  dischar- 
ged liy  QkB  eicteiiBUm.  It  la  tme^  there  la  a 
dIstlnctSon  between  an  ordinary  Indorser  and 
one  fiho  la  merely  a  snrety,  bat  a  contmet  ot 
Boretysh^  la  necouarlly  Inchided  In  every  on- 
quilffled  Indoraemant  of  a  negotiable  Initni- 
mcnt  (9  Daniel.  Neg.  Znst  U 1308,  1806;  Me- 
Obj,  In  In  Freeman  t.  Oheny,  48  Oa.  IQ; 
and  the  prlnti^  which  ^tecta  mzetlea  from 
any  act  itf  tha  eredltw  tending  to  Injure  tbe 
surety  or  Increase  his  risk  Is  applicable  as 
well  to  indorsers  for  value  as  to  those  whose 
indorsement  Is  for  aeoommodatlfm  merely.  The 
rule  has  been  atatod  thus:  "If  the  defendant 
Is  nirt  the  jvlnclp^  and  absoliite  debtor,  but 
Is  a  party  oollato-aHy  and  contingently  liable, 
iqMm  the  ^Inctpal  debtw's  de&ult  as  Is  the 
*  *  *  Indorser,  he  may  set  qp  In  defenae 
any  valid  agreemoit  between  the  holder  of 
the  security  and  the  principal  debtor,  founded 
upon  an  adequate  consideration,  and  made 
without  Us  concurrence,  whweby  a  new  and 
fnrUier  time  of  payment  Is  glTsn  to  the  prin- 
cipal debtar."  3  OreaL  Br.  |  202.  See, 
also,  Stoiy,  Pram.  Motes^  «  432-£L4;  2  Am. 
&  Bog.  Enc.  Iaw,  p.  886;  1  Brandt  Bur.  |  2; 
Id.  H  127,  359.  In  the  case  of  StalUnga  t. 
JohDMUt  27  Ga.  B6^  where  an  IndwBer  waa 
held  dlsdiarged  by  an  agreement  between 
tlM  maker  and  the  btdder  of  a  note  fw  an  ex- 
toislon  (tf  the  time  of  payment  the  Indorser 
was,  as  In  the  present  case,  the  payee  of  the 
note;  and,  the  oontraiy  not  appearing,  the 
presumption  Is  that  he  was  an  indorsa-  for 
value,  such  being  the  prima  fade  Import  of 


the  Indorsement  Freeman  v.  Ciherxy,  sppca. 
We  think  Che  dadalon  In  Btaninge  t.  Johnson 
controls  the  present  case.  Such  an  agree- 
ment as  the  one  here  referred  to  between  the 
bolder  «f  a  note  and  the  maker  precludes  an 
Indorser  from  avafling  himself  of  the  right 
which  he  would  otherwise  have  of  paying  the 
debt  and  proceeding  at  once  to  enforce  his 
demand  against  the  maker;  and  It  would  be 
manifestly  unjust  to  aUow  the  Indorsee  to 
thus  tie  the  hands  of  the  indorser  until  after 
the  Insolvency  of  the  mak^,  and  then  btdd 
the  Indorser  liable;  and  this  is  so  whether  the 
indorser  has  received  a  consideration  for  bta 
indorsement  or  not   Judgment  reversed. 


(SO  S.  0.  B87) 
EIOEDAN  et  al.  v.  DOTT. 
(Supreme  Court  of  Soath  Carolina.    Sept  tO, 
1897.) 

SAtBS— PUTDBB  DeLIVERT  — VALiniTT— TbRKS  — 
EVIOBNOB— Advancbs  bt  Asbbt. 

1.  A  cottoa  buyer  telegraphed  to  brofaora  on 
October  12,  "Boy  for  OcUto  delivery  200  bales 
cotton."  'ttve  brokers,  upon  receiving  the  ord^, 
bought  200  bales,  which  were  delivered  to  them 
two  days  later.  They  thereupon  asked  the  buy* 
er  what  to  do,  aod  he  replied,  "Beceive  tiwm." 
H^,  that  the  order  was  for  future  delivery,  with- 
hi  Rev.  SL  1898.  S  1859,  providing  that  every 
contract  for  the  sale  at  any  fntnre  time  of  cot- 
ton riiall  be  void,  etc. 

2.  Bev.  St  1888,  H  18C9,  1860.  provide  that 
contracts  for  the  sale  of  cotton  for  fatare  deliv- 
ery are  void  unless  It  li  affirmatively  ihown  tliat 
at  the  time  of  the  contract  the  a^r  was  the 
owner  or  assignee  of  the  cotton  (or  authorised 
agent  <tf  tiie  owner  or  asdgnee),  oc  that  at  the 
time  of  the  contract  it  was  the  bona  fide  Intentiou 
of  both  parties  that  the  cotton  should  be  actually 
delivered  and  recdved.  HeM,  that  proof  that  cot- 
ton bought  for  future  ddivery  was  actoally  deliv- 
ered was  not  a  saffldHit  siunring  to  meet  the 
above  requirements. 

8.  Honey  advanced  by  an  'agent  for  the  pur- 
pose of  execntlns  a  contract  V(M  as  above,  can- 
not be  recovned  becauae  of  Rev.  St  1893, 1 1861, 
placing  the  agent  on  the  aame  footing  as  the 
principal,  and  section  1860.  prohlbltiag  the  re- 
covery of  any  daim  whatever  founded  on  eon- 
tracts  tat  fotuK  delivery  unless  the  diowing  Is 
made  as  above  required. 

4.  This  la  true,  althoiuh  the  contract  has  been 
executed  before  the  agent  bring*  his  action  to 
recover. 

5.  Althoogh  a  teJegra^iIc  dphor  code  oontafais 

a  note,  "It  Is  distinctly  nnderstood  that  all  or- 
ders sent  by  this  table  are  to  be  subject  In  all 
respects  to  the  rules  ot  Oie  Cotton  Bzchange." 
nevertheless  such  rales  are  not  evidence  of  the 
terms  controlling  orders  in  iriiidi  the  code  is 
used,  unless  it  Is  first  shown  tiiat  the  party  send- 
Ing  the  wders  knew  of,  and  assented  to,  those 
roles. 

Ai^>eftl  from  common  pleaa  circuit  coart  of 
Fairfield  county,  R.  O.  Watts,  Judge. 

Action  by  Blordan  &  Co.  against  William  R. 
Doty  to  recover  a  balance  doe  for  money  ad- 
vanced. From  Judgment  tat  defendant  plaJn- 
tlffs  appeal.  Affirmed. 

F(dlowlng  are  the  grounda  of  appeal,  vis.: 
"(1)  For  that  his  honor  erred  In  refusing  to 
allow  the  idalntlfh  to  Introduce  In  evidence 
the  rules  and  by-laws  of  the  New  T(»rk  Cotton 
Exchange^  and  in  granting  a  nonsuit-In  the  ab- 
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MBCS  of  the  same  from  the  teetlmoiv-  In  tbe 
cuol  (2)  Fbr  that  tali  honor  erred  In  nsuip* 
mg  the  fnnctionB  ot  the  Jmy,  when  he  held 
B8  follows:  The  teethnony  In  thja  caw,  taken 
as  a  whole,  satisfies  me  that  these  parties  here 
are  claiming  for  losses  on  cotton  fatores;  that 
the  contract  was  In  Tlolatlon  of  the  act  of  1883 
at  the  Ome  this  first  contract  was  made,  and 
all  the  way  tbronsb;  that  there  was  no  bona 
fide  Intention  on  the  part  of  Mr.  Doty,  the  de- 
fendant here,  to  deliver  the  cotton  ItMlf,  or 
that  he  was  the  owner  of  any  cotton,  or  that 
he  was  the  assignee  of  any  cotton.'  (3)  Voc 
that  his  honor  erred  In  farther  InvadlD^  the 
prorlnce  and  usurping  the  fonctlons  ot  the 
Jury,  when  be  held  as  follows:  'Now,  If  tills  ac- 
tion was  brought  on  the  Octobor  cotttm  atene, 
there  might  be  sufficient  testimony  to  go  to  the 
lory  to  say  wbetiiw  there  ms  a  deUveiy  of 
any  spot  cotton;  but  the  testimony  shows  that 
th^  cbim  for  cotttm  dellToy  In  October,  No- 
vember, and  December,  and  there  Is  not  a 
edntnia  of  evidence  to  show  that  there  was 
any  purchase  of  cotton  for  November.'  (4)  For 
that  his  honor  erred,  farther,  In  Invading  the 
province  and  asurplng  tiie  functitma  of  the 
Jmy,  In  holding  as  follows:  There  Is  some 
little  tastlnuoy  to  show  UuCt  there  was  some 
cotton  <8pot  cotton)  purchased  In  October 
(some  200  bales),  but,  taken  In  dbnnection 
with  iSr.  Rlordan's  whcde  testimony.  It  shows 
that  It  was  dealing  In  cotton  futnree;  and,  ac- 
cording to  the  law  as  laid  down  in  Gist  r. 
Telegraph  Co.  (S.  C.)  23  S.  B.  143,  the  plain- 
tiffs have  not  furnished  enough  testimony  to 
make  iHoof  required  <rf  them.'  OS)  For  that 
his  honor  erred  In  granting  a  noosult,  when 
time  was  sufficient  evldoice  to  go  to  the  Jury 
to  show  that  Lehman  Bros.,  and  Hopkins, 
Dwight  &  Co.,  and  other  parties  ^am  whom 
Hanckel  &  Rlordan,  through  whom  fdaintiffs 
claim,  purchased  cotton  tor  the  account  ot 
the  defendant,  were  the  owners  of  said  cot- 
ton, and  that  It  was  the  bona  fide  intention 
ol  the  parties,  at  the  time  ot  the  making  of  the 
contracts,  to  dellTw  and  to  receive  the  cotton 
In  kind.  <6)  For  that  his  honor  erred  In  hold- 
ing that  the  act  of  1883,  relating  to  contracts 
for  the  sale  of  articles  for  fotore  delivery,  was 
applicable  to  the  facts  of  this  case,  wb«i  It  ap- 
peared from  the  testimony  that  Hanckel  & 
Rlordan,  through  whom  the  plaintiffs  claim, 
were  not  parties  to  any  contract  for  such 
sales,  but  were  simply  the  bn&m  of  the  de- 
fendant, and  made  contracts  with  other  par- 
ties upon  the  orders  and  for  the  account  of  the 
defendant,  and  In  granting  a  nonsuit  In  the 
case  on  that  groimd.  (7)  For  that  hla  honor 
erred  In  granting  a  nonsuit  when  there  was 
evidence  to  go  to  the  Jury  upon  all  the  issues 
In  the  case.  (8)  For  that  his  honor  erred  In 
not  holding  that  Hanckel  &  Blordan,  having 
become  the  agents  and  brokers  of  the  defend- 
ant, and  bought  and  sold  cotton  for  the  ac- 
count of  the  defendant,  at  his  request,  were 
entitled  to  recover  for  all  losses  paid  1^  them. 
OT  advances  made  In  the  discharge  of  their 
duty  as  such  agents  and  brokers,  and  that  the 


plalntifla  sucoeeded  tbem  In  audi  rigtat.  and  In 
ttot  returing  the  motion  Aw  a  noosult  iqpon 
that  gmnuL    (B)  For  fbat  Us  honor  «red  In 
not  holding,  and  refusing  to  grant  a  nonsuit 
upon  the  ground,  that,  if  then  had  been  an  Il- 
legal contract  made  between  the  Pendant  and 
other  parties,  the  same  had  beoi  ended,  exe- 
cuted, and  terminated;  and  that.  If  Hanckel 
&  Blordan,  through  whtnn  j^ntiffa  dalm,  ad- 
vanced money  upon  tiie  request  at  tbe  defend- 
ant, either  express  or  ImpUed,  to  pay  losses  of 
the  defendant  on  sndi  contracts,  tiie  plsln- 
tifh  were  entttied  to  recover  the  same  tma  tbe 
defendant.    (10)  Far  that  his  honor  erred  In 
not  h<ddlng,  and  rinsing  to  grant  a  ncHisaft 
iqmn  the  ground,  Qiat  the  cmtract  between 
Ham^  ft  Blordan,  through  whom  plalntUEs 
claim,  and  tiie  defendant,  was  one  ot  agency, 
and  that  the  plalntifla  wwe  mtitled  to  reoorer 
for  advances  made  by  said  Hanctal  ft  Blor- 
dan, or  for  losses  paid  by  them,  tor  the  ac- 
count of  the  defendant  and  In  the  «eeuUon 
of  sudi  agmcy.   (11)  For  that  his  honor  ored 
In  not  bedding,  and  refusing  to  grant  a  noa- 
anlt  iipon  the  ground,  that,  the  contract  be- 
tween tbe  said  Hanckel  ft  Blwdan  and  tbe  de- 
fendant bdng  (me  <tf  ag^cy.  tiie  ^alntUEb 
wore  entitled  to  rscovor  fran  tite  defendant 
for  all  losses  paid  or  advances  made  tot  the 
account  of  the  deftedant  In  the  ezecntlon 'of 
their  agency,  unless  It  appeared  that  they  bad 
engaged  In  Illegal  transactiims;  and  that.  If 
so,  the  burden  was  upon  the  d^tndant  to  show 
It   (12)  For  that  his  honor  vltdated  section  26 
of  article  5  of  tiie  constitution  at  tbe  state  in 
nndertakhig  to  decide  any  question  of  fact,  or 
to  Judge  of  tite  weight  or  snffldency  of  tlie 
testimony.  In  the  cae^  when  said  aection  pro- 
vides simply  that  he  'shall  declare  the  law.* 
(13)  For  that  bis  honor  Tlolated  section  20  of 
article  1  of  the  constitntton  ot  the  state,  bf  not 
submitting  the  Issnes  of  tect  In  the  ease  to  tiw 
jury." 

J.  SL  McDonald,  for  lu^dhmta,   Ragidale  ft 
Bagsdale^  toe  resiwndent 

McTVER,  O.  J.  This  was  an  action  to  re- 
cover tam  the  defendant  an  allied  balance 
due  Hanckel  &  Rlordan  tor  money  advanced 
and  cash  paid  toe  said  def«idant  between  the 
1st  of  September,  1801,  and  the  1st  <rf  De- 
cember, 1891,  by  said  Hanckel  &  Blordan,  at 
the  request  and  for  the  use  of  said  defendant; 
the  plaintiffs  being  the  successors  and  as- 
signees of  the  said  Hanckel  &  Blordan,  and  as 
such  the  legal  owners  and  holders  of  said 
claim,  ^e  defendant.  In  his  answer,  denies 
each  and  every  all^ation  In  the  complaint, 
except  such  as  are  therein  afterwards  admit- 
ted or  qualified;  and  allies,  snbstantlally. 
that  the  claim  made  by  the  plaintiffs  is  based 
upon  and  grew  out  of  contracts  for  the  future 
delivery  of  cotton  which  were  entered  Into  by 
the  said  Hanckel  &  Itlordan  and  the  defend- 
ant on  and  after  the  Ist  of  September,  1881. 
which  were  Illegal,  void,  and  without  effect. 
T><e  only  testUnoi^  offered  ^^^^^tiffs 
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wa^  that  of  James  Rlordan,  one  of  the  plaln- 
nffa,  who  was  likewise  one  of  the  members  of 
the  said  firm  of  Hanckel  &  BlorcUn,  together 
with  a  cipher  code,  and  snndry  telegrams  and 
letters  sent  Hanckd  ft  Blordan  by  the  de- 
fendant. The  plaintUEs  also  offered  to  Intro- 
duce in  evidence  the  rules  and  by-laws  of  the 
New  York  Cotton  Exchange  for  the  year  18&1, 
which  was  objected  to  on  the  ground  that 
there  was  no  evidence  that  the  defendant  bad 
assented  to  the  rules  and  t^r-lam,  and  they 
were  ruled  Inadmissible  unless  the  knowledge 
of  the  same  was  brought  home  to  the  defend- 
ant. At  the  dose  of  plaintiffs*  testimony  a 
motion  for  a  nonsuit  was  made  npon  the 
ground  that  there  was  no  evidence  "that  at  the 
time  of  the  contracts,  bargains,  or  agreements 
the  seller  was  the  owner  or  assignee  of  the  200 
bales  of  cotton,  or  that  It  was  the  bona  flde 
Intention  of  both  parties  to  the  contract  that 
the  same  should  be  actually  ddlvered  and  ac- 
tually received  by  the  partlea  thereto."  This 
motion  was  granted,  and,  Judgment  having 
been  «atered,  the  plaintiffs  appeal  upon  the 
several  grounds  set  out  In  the  record,  which 
sbotild  be  Incorporated  In  the  repeat  of  this 
case.  We  do  not  propose  to  consider  these 
grounds  seriatim,  but  will  consider  the  several 
points  raised  thereby. 

The  act  of  1883,  now  Incorpcmtted  In  the 
Bevlsed  Statutes  of  18»S  as  sections  1859, 
1860,  and  1861,  or  so  mndi  thereof  as  Is  per- 
tinent to  tbis  caae,  contains  the  fi^owlng  pro- 
Tlsions  (6ectl<Hi  18S9):  "Every  contract,  bar- 
gain or  agreement,  whether  verbal  or  In  writ- 
ing, for  the  sale  or  transfer  at  any  future  time 
of  ••  *  any  cotton,  •  •  •  shaU  be 
void,  unless  the  party  contracting,  bargaining 
or  agretiug  to  sdl  or  transf  a:  the  same  Is,  at 
the  time  of  making  such  contract,  bargain  or 
agreonent,  the  owner  or  assignee  thereof,  w 
la  at  the  time  autiiorlzed  by  the  owner  or  as- 
signee thereof,  or  his  duly  authorized  agent,  to 
make  and  enter  Into  such  contract,  bargain  or 
agreement,  or  unless  it  Is  the  bona  flde  inten- 
tion of  t>oth  the  parties  to  the  said  contract, 
bargain  or  agreement,  at  the  time  of  making 
the  same,  that  the  said  *  •  •  Qott<m 
*  *  *  shall  be  actually  delivned  in  kind  by 
the  party  contracting  to  sell  and  deliver  the 
same,  and  shall  be  actually  received  in  kind  by 
the  party  contracting  to  receive  the  same  at 
the  period  In  the  future  mentioned  and  spec- 
ified In  the  said  contract,  bargain,  or  agree- 
ment" And  In  the  next  section  (I860)  it  Is 
declared  that:  'In  any  and  ail  actions  brought 
In  any  court  to  enforce  such  contracts,  bar- 
gains or  agreements,  or  to  collect  any  note  or 
other  evidence  of  indebtedness,  or  any  claim 
or  demand  whatever  founded  upon  any  such 
contract,  baiv^  or  agreement,  the  burden  of 
pnxtf  shall  be  upon  the  plaintiff  to  establish 
tbat,  at  the  time  of  making  such  contract,  bar- 
gain or  agreement,  the  party  making  the  same 
was  the  owner  or  assfCTce  of  the  •  •  • 
cotton  *  *  *  so  agreeu  to  be  sold  or  trans- 
ferred, or  was  at  the  time  authorized  by  the 
evnec  or  assignee  tboreof,  or  his  duly  autbw* 


Ized  agent,  to  make  and  enter  Into  such  con^ 
tract,  bargain,  or  agreement,  It  was  the  bona 
flde  intention  of  botb  parties  thereto  that  the 
said  •  •  •  cotton  *  *  •  so  agreed  to  be 
sold  and  transferred  shall  be  actually  deliv- 
ered and  received  in  kind  by  the  said  parties 
at  the  future  period  mentioned  therein."  And 
the  provlslcms  of  section  1801  show  very  clear- 
ly that  It  was  the  intention  of  the  legislature 
to  put  "any  person  who  shall  act  as  agent  or 
middleman  in  the  making  or  execution  of  any 
such  contract"  upon  the  very  same  footing  as 
the  parties  to  such  contract  Hie  manifest  ob- 
ject of  this  l^lslatlon  was  to  cut  up  by  the 
roots  all  transactions  for  the  purdiase  or  sale 
of  cotton  or  other  products  mentioned  In  the 
statute  for  future  ddlvery,  by  declaring  the 
same  absolutely  void  unless  some  one  or  more 
of  the  conditions  mentioned  In  the  statute 
were  present  at  the  time  such  transactions 
were  altered  into,  and  by  imirasing  the  burden 
of  iproof  of  the  presence  of  one  or  more  of  such 
conditions  at  the  time  stated  npon  the  party 
bringing  any  action  to  enforce  such  contract 
or  any  dalm  or  demand  whatever  founded  np- 
on any  such  contract  So  that  It  is  very  dear 
that  when  a  plaintiff  brings  an  fiction  for  ei- 
ther of  those  purposes  he  must  show  either  one 
or  more  of  the  followhig  facts:  (1)  That  the 
party  making  the  ccmtract  for  the  sale  of  cot- 
ton for  future  delivery  was  the  owner  or  as- 
signee thereof  at  the  time  the  ctmtract  was 
made;  <»■  that  the  seller  was  at  the  thne 
authorized  by  the  owner  or  assignee  or  his 
dnly-anthorized  agent  to  make  such  sale;  or 
(S)  that  it  was  the  bona  flde  intention  of  both 
parties,  seller  and  buyer,  at  the  time  of  mak- 
ing such  contract  that  the  cotton  should  be 
actually  delivered  and  received  In  kind  at  the 
future  period  mentioned.  If,  therefore,  the 
transactions  upon  which  the  plalntiflB*  claim 
in  this  case  Is  founded  were  transacti(«is  for 
the  purchase  or  sale  of  cotton  fur  future  de- 
livery, and  If  there  was  an  absence  of  any  tes- 
timony tending  to  show  that  either  of  the  three 
essential  facts  above  stated  existed  at  the  time 
the  transacti<«i8  in  question  were  altered  Into, 
then  dearly  the  motion  for  a  nonsuit  was  prop- 
erly granted. 

The  first  question  to  be  considered  is  wheth- 
er the  transactions  betweoi  Hanckd  ft  Rlor- 
dan  and  the  defendant  were  for  the  purchase 
and  sale  of  cotton  for  future  delivery.  The 
testimony  adduced  leaves  no  doubt  whatever 
as  to  this  point  The  first  telegram  sent  by 
defendant  to  Hanckd  ft  Rlordan,  bearing  date 
12th  October,  1891,  shows  this  beyond  a 
doubt  As  translated.  It  reads:  "Buy  for  Oc- 
tober delivery  200  liales  of  cotton.  Buy  for 
November  delivery  200  bales  of  cotton.  Buy 
for  December  delivery  200  bales  of  cotton. 
At  your  discretion,  this  evening  or  to-morrow." 
And  the  testimony  of  James  Rlordan,  one  of 
the  plaintiffs,  who  had  also  been  a  member  of 
the  firm  of  Hanckel  &  Rlordan,  of  whom 
plaintiffs  were  successors,  bnly  serves  to  make 
this  more  certain.  Indeed,  this  witness  ad- 
mita  that  some  o(  the  fi^y^^o^^  ^^f^C 
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pUlntUBB*  claim  rests,  were  made  on  con* 
tract!  for  the  pondiaae  of  cotton  for  fatnre 
deUToy,  and,  as  It  Is  admitted  that  a  very 
laise  imrtkm  of  Qie  adTances  wen  paid 
d^Jradant,  It  wonld  be  ImpoaaiUe  for  the 
jomt  to  aaoertaln  from  aiiTthliig  found  In  tbe 
testimony  wbetlier  the  balance  now  claimed 
Arose  out  of  contracts  which  were  not  for 
the  fatore  dellTerr  of  cotton  or  not  Besldea, 
the  whole  teetlmonj  of  this  witness  dearly 
shows  that  all  the  transactions  between  the 
parties  were  for  the  purchase  and  sale  of  cot- 
ton for  future  delivery.  Tak^  tor  Instance, 
what  this  witness  says  about  the  purchase  of 
cotton  for  October  delivery,  npon  which  the 
greatest  reliance  seems  to  be  placed.  In  apeak- 
Uag  of  that  cotton*  the  witness  says:  'It  was 
bougftt  for  ddlvery  oa  a  contract  made  about 
two  days  before  the  delivery.  Mr.  Doty  sent 
ns  the  order  to  buy  theie  contractt,  and  we 
bought  ttioBL  Two  days  after  ttiat  we  were 
advised  of  deliTsry,  and  asked  Mr*  Doty  wAat 
to  dok  He  uid,  <BeoelTe  tham,'  and  we  did." 
The  fact  that  the  contract  was  made  only  two 
days  befwe  cannot  affect  the  qnestion,  for 
the  same  principle  would  apply  as  If  ^  ttme 
had  been  two.  weeks  or  two  months  instead  of 
two  days;  and  that  pwtlon  of  the  quotation 
from  the  testimony  urtilch  we  hare  Italldied 
shows  very  plainly  that  even  the  purchase  of 
the  cotton  tor  October  was  for  future  dellr- 
ery.  Again,  the  witness  says:  "niese  con- 
tracts  were  all  made  at  the  time  for  future 
deUhrery,  but  I  don't  can  cotton  bon^t  on  the 
IStta  of  October,  for  October  ddlreiyt  bought 
for  fatore  dellTery."  The  lattor  part  of  this 
answw  states  no  fact,  and  is  only  an  expres- 
sion of  the  opinion  of  the  witness,  which  goes 
for  nothing.  We  nrast  say  that  a  careful  «x- 
amlnatfon  of  the  testimony  In  this  case  leaves 
no  doubt  whatever  npon  our  minds  that  the 
transactions  betwem  Han^l  &  Biordan  and 
the  defendant  were  all  transactions  for  the 
purchase  or  sale  (tf  oottm  for  fntun  d^recy, 
and  that  there  Is  Uterally  no  testimony  to  the 
contrary. 

This  being  so,  onr  next  Inquiry  Is  whether 
there  was  any  testimony  tending  to  show 
either  <me  ot  the  facts  which,  as  we  have  seen, 
wen  essential  to  the  plaintiffs'  right  to  recov- 
er. After  a  my  careful  examination  of  the 
testimony,  we  are  oomp^ed  to  say  that  we 
are  unable  to  find  any  such  evidence.  The 
point  to  be  eetabllsbed  Is  that  at  the  dme  of 
rnalUng  the  contract  for  the  sale  of  any  of  the 
cottcm  for  future  delivery  the  seller  was  the 
owner  thereof,  or  that  the  seller  was  author- 
ized by  the  ownw  or  hki  dtily-anthorlzed  agent 
to  make  such  sale,  or  that  It  was  the  bona  fide 
Intention  of  both  parties  that  the  cotton  should 
be  actually  delivered  and  received;  and  of 
this  we  find  no  evidence.  The  fact  that  atter 
ttm  contract  was  made  the  seller  chose  to  de- 
Uw  the  cotton,  as  In  the  case  of  Hopkins, 
Dwlght  ft  Co.,  does  not  fnUll  the  requlranent 
of  the  statute.  As  we  tmderstand  It,  In  these 
dealings  In  "cotton  futures,"  as  It  to  called, 
the  sdier  may,  l£  he  ^booses,  actually  deliver 


the  cotton  contracted  to  be  sold  within  the 
time  specified,  or.  If  he  prefers,  may  accept  or 
pay,  as  the  case  may  be,  the  dlflerence  in  the 
price;  and  so  the  buyer  may.  If  be  chooses, 
demand  actual  delivery,  or  accept  or  pay*  *• 
the  case  may  be,  the  difference  In  the  price. 
It  was  probably  for  this  reason  that  the  pro- 
vlsion  was  inserted  in  the  statute  requiring  a 
plaintiff,  when  be  seeks  to  enforce  a  contract 
for  the  fnture  delivery  of  cotton,  or  any  claim 
or  demand  founded  upon  such  a  contract,  to 
show  afflrmattvely  that  at  the  time  when  the 
contract  was  made  the  facts,  or  either  one  of 
them,  essential  to  his  recovery,  then  existed. 
At  all  ermts,  such  Is  the  requlremeot  of  tiie 
statute,  and  It  must  be  enforced  by  the  court 
The  principles  upon  which  this  case  rests,  as 
well  as  the  prefer  construction  of  the  act  of 
1883,  have  been  so  fully  considered  In  the  re- 
cent case  of  Gist  t.  Tdegraph  Co.,  45  &  a 
844,  23  S.  B.  148,  that  we  do  not  deem  It  nec- 
essary to  repeat  here  what  Is  there  said.  The 
position  taken  by  ivpeUants  that  the  provl- 
irions  of  the  act  of  1883  cannot  be  applied 
either  to  tite  plwlnttffii  or  to  Hanekel  ft  Bior- 
dan, through  whom  tb^  claim,  as  the  latter 
were  merely  brokers  or  agents  through  whom 
the  defendant  made  the  contracts  for  tte  par- 
chase  and  sale  of  cotton  for  future  delivery, 
cannot  be  sustained  It  Is  very  certain  that 
the  plaintiffs  can  claim  no  Ughw  rights  than 
their  assignees,  Hanckel  ft  Rlordan,  and  the 
latta  were  certainly  the  agents  or  middlemen 
through  whom  the  contracts  in  question  were 
made  by  defendant  But,  as  has  been  bercin- 
before  said,  such  agents  or  middlemen  are  ex- 
pressly put  npcHi  the  same  footing  as  the  con- 
tracting parties  1^  the  terms  of  section  1881 
of  tlie  Bensed  StatnteB,  and  Uie  terms  ta 
section  1880  an  action  or  any  dalm  or  afmami 
wliaterer  founded  vpoa  any  «»tnct  for 
sals  of  cotton  for  future  ddlreEy  li  eabiect  tO' 
the  same  reqtUroawtts  as  an  adlon  to  tnlant 
snch  a  contract  Certainly  the  dalm  or  de- 
mand upon  which  the  plalndfls  sue  was  found- 
ed npon  omtmcta  for  the  pnrehaae  and  sale 
of  cotttm  for  fntuce  deUray;  otiurwlae  It  baa 
no  foundatkm  at  aU;  ftv  It  Is  not  peeCended 
that  gwTififcfti  ft  Biordan  made  any  advances 
whatever  for  defendant  except  upm  such  con- 
tracts. Hie  cases  of  AndersoD  t.  Monoleff,  S> 
Desaus.  Bq.  126,  Owen  r.  Davis,  1  Ball^, 
31&,  and  Tate  v.  Pegues,  28  a.  C.  403,  0  B.  £. 
296,  relied  upon  by  appeUants,  are  not  ap- 
plicable, as  Is  shown  In  Gist  t.  Telegnq^h  Go.. 
Bupra,  where  these  cases  and  others  of  like  diar- 
acter  are  commented  upon.  The  action  here  Is 
not  for  the  reooveiy  of  mm^  reeelTed  by  de- 
fendant which  l?ai"**g*  to  the  plalnHff^  ttOt, 

<m.  the  ctmtraiy,  It  la  far  mnuiy  advanced  and 
exposes  paid  Hanctol  ft  Biordan  <m  ac- 
count ot  the  defendant  In  fnlflUtng  void  eon* 
tracts.  Besides,  appdlanta  overtook  In  Oialr 
nrgnment  the  fact  that  Uils  eaae  la  apierned 
by  a  statute  wblch  expressly  puts  asnta  or 
middlemen  iqmn  the  same  footing  as  the  con- 
tracting parties,  and  prohibits  the  recovery  of 
obt:  niaim  or  demand  Coiuufad 
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for  tfev  fnton  ddtwy  of  cotton  ncept  opon 
tlw  comUtloiifl  declared.  This  podtlon  can- 
not, therefore,  be  sustained.  So,  too,  the  fifth 
point  made  by  appeDanti  In  thdr  argnment: 
^Tbat,  If  than  had  been  a  Told  or  Ule^  con- 
tract entered  into  between  the  defendant  and 
other  parties,  throogh  TT«nnirfti  &  Rlordan,  the 
same  had  been  ended,  execnted,  and  terminat- 
ed, and  that  the  plalntlffi,  who  claim  throns^ 
said  Hancdcet  &  Rlordan,  conld  recover  for  the 
losseB  that  they  bad  paid  for  the  defendant  on 
■aid  contracts,"— cannot  be  sostained;  for 
here  again  the  fact  that  this  matter  is  con- 
troQed  by  the  express  prorlslons  of  the  stat- 
ute Is  overlooked.  The  action  here  Is  for  the 
recovery  of  money  advanced  and  expenses  In- 
curred voluntarily  In  fulfilling  contracts  made 
by  said  Haackel  ft  Rlordan  on  account  of  de- 
fendant, which  are  expressly  declared  by 
statute  to  be  void,  and  which,  therefore,  the 
defendant  was  nndw  no  legal  obligation  to 
perform,  and  mider  the  express  provisions  of 
the  statute  the  same  cannot  be  recovered. 

The  only  remaining  inquiry  Is  wbeth«*  there 
was  mor  In  ruling  that  the  by-laws  and  rules 
of  the  New  York  Cotton  Exchange  were  Inad- 
missible In  evidence,  before  it  was  shown  that 
the  defendant  either  knew  of  or  assented  to 
such  rules.  We  are  nnable  to  see  how  such 
rules  would  be  competent  evidence  against  the 
defendant  before  any  evidence  was  Introduced 
tending  to  show  that  defendant  assented  to  or 
knew  the  tarns  of  such  rules  and  by-laws,  and 
that  was  tiie  extakt  of  the  ruling  of  the  circuit 
judge.  The  fact  thai  some  reference  was  made 
to  them  In  8he$^>erB(Hi'B  Td^rai^c  Cipher 
Coda^  which  seons  to  have  been  fuml^ied  to 
the  defendant,  cannot  affect  the  question,  for 
such  reference  did  not  disclose  the  scope  or 
purport  of  the  rules  and  by-laws  ot  the  New 
Yoric  Ootton  Bxdiange.  If  tbe  parties  deal- 
ing with  the  defendant  desired  or  expected  the 
^ef  aidant  to  be  governed  by  sadb  rules  and 
by-lavrs,  tt  was  their  doty  to  have  brought 
their  provtaloDS  to  his  attention,  wbldi  does 
not  appear  to  have  been  done.  Besides,  par- 
ties who  did  not  assent  to  those  ^mles  were 
Tmdcr  no  l^al  obligation  to  be  bound  1^ 
them;  and.  If  th^  chose  to  make  contracts 
not  In  acetffdance  with  sndi  rules,  such  con- 
tracts must  be  construed  by  their  own  terms, 
and  not  by  roles  of  the  New  York  Ootton  Ex- 
chai^  The  judgment  ot  this  court  is  that 
tts  Judgment  cC  tbs  drcott  court  be  affirmed. 
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PlahitiffB  acted  as  agents  for  defendant  In 
die  purduse  and  sale  of  grain  for  future  deliv- 
ery. Dtfeoidant  testified  that  both  partlea  intend- 
■ed  that  DO  actual  receipt  or  delivery  of  goods 
flhould  take  place.  PlaintifFs  testified  to  the  con- 
trary. The  memoranda  of  sales  and  purchases 
eubmltted  by  idalntiffls  at  the  time  o<  the-  eon- 


tracts  stated  that  "all  transactions  made  by  ■■ 
on  the  board  of  trade  contemplate  the  aetoal  re- 
ceipt and  ddiveiy  of  the  property,  and  payment 
therefw,"  and  the  rules  oC  the  board  of  trade  con- 
tained a  similar  prorlakin.  Hdd^  that  it  was  for 
tbe  jmy  whether  the  tranaactiona  were  void,  un- 
der Bev.  St.  1888,  H  18S9-1868,  providing  that 
contracts  for  the  sale  of  gooda  for  future  deiiveir 
are  void  unless  the  parbr  contracting  to  sell  is 
the  owner  or  assignee  of  me  goods  (or  the  author- 
ised agent  of  the  owner  or  asadnee),  or  unless 
at  the  time  of  the  aale  it  was  the  oona  fide  faiten- 
tion  of  boA  partiea  that  the  goods  should  be  ac- 
tually delivered  and  recelTed. 

Appeal  from  common  pleas  drenlt  court  of 
Fairfield  county;  B.  G.  Watts,  Judge. 

'Action  by  William  F.  Harvey  &  Oo.  i^alnst 
William  B.  Doty,  for  money  advanced.  From 
a  Judgment  for  defendant  plaintiffs 
Reversed. 

Following  are  the  motion  for  nonsuit,  and 
ruling  thereon:  "Defendant's  counsel  move 
for  a  nonsuit  upon  the  following  grounds,  to 
wit:  '(1)  That  there  is  an  absolute  failure  of 
proof,  In  that  the  plaintiffs  set  up  In  thdr 
complaint  that  they  advanced  money  for  Wil- 
liam B.  Doty,  at  his  request,  and  for  his  ben- 
efit, to  the  sum  of  — •  dollars,  stated  in  the 
complaint.  That  there  fs  a  failure  of  any 
proof  on  the  part  ol  tbe  plaintiffs  that  the 
plaintiffs  have  advanced  any  money  tot  the 
defendant  at  bis  request  C£>  That  the  plaln- 
tifCa  have  failed  to  prove  that  at  the  time  of 
the  making  of  the  said  sales  of  com—which 
were  sales  for  future  dellreiy— th^  have  fail- 
ed to  prove  that  they  were,  at  the  time  ef 
the  making  of  the  said  contract,  the  owners 
or  assignees  of  the  said  com,  or  authorized  at 
tbe  time  of  the  making  of  the  said  contract 
by  the  owners  or  assignees  thereof.  That 
they  have  fbfled  to  prove  that  Doty  was  Qi» 
actual  owner  of  any  com  at  the  time  ot  tbe 
alleged  sale  of  these  40,000  boshela  of  com. 
They  have  failed  to  prove  that  they  them- 
selves were  the  owners,  or  that  anybody  was 
the  ownee.  They  have  fiaJled  to  prove  that  It 
was  tbe  bona  fide  intention  of  tbe  plaintiffs 
and  defendant,  at  the  time  of  tiie  making  of 
this  contract,  that  the  said  com  so  sold  and 
transferred  should  be  actually  sold  in  kind 
by  the  plalntUEs,  and  actually  received  In  kind 
b^  the  party  contracting  to  receive  tbe  same 
at  the  time  mentioned  In  the  cootrmct,  bargain, 
or  agreement  They  have  failed  to  prore  any 
purchase  by  the  plaintiffs  w  ai^  party  nbo 
contemplated  an  actual  d^lTory  th»eof.  That 
th^  have  failed  to  prove  such  a  contract  as 
oititlee  than  to  recover  iqion  the  sale  of  oom 
to  be  dellvwed  In  the  futar&'  The  Court: 
Well,  gentlemen,  this  case  here  Is  not  without 
difficulty.  There  Is  no  quesUou  In  my  mind 
at  all  that  It  was  gambling  Is  fntiuw.  Tbe 
only  trouble  with  me  Is  whether  there  Is  any 
testimony  at  all  to  go  to  the  Jury  In  thla  case. 
Now.  as  to  the  morallly  of  the  contract,  I 
have  nothing  to  do  with  that  one  way  or  tbe 
other,  although  I  think  one  of  these  c<mtraets, 
deaUng  In  futures,  Is  nu»e  pernicious  and 
more  hurtful  than  sitting  down  and  playing 
pidter;  tos  people  gambling  at  a  trito'only  hmrt 
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theiDBelTes.— only  hnrt  their  own  motala,  and 
the  pockets  of  each  other.  But  when  people 
speculate  In  futures— and  a  great  many  good 
people  do  It,  and  don't  seem  to  think  there  ia 
any  barm— It  Injures  so  many  innocent  people. 
But,  as  said  before,  I  have  got  nothing  to  do 
with  the  m<»al8  of  other  pe<^e,  and  there  are 
a  great  many  of  the  best  kind  of  people  who 
don't  seem  to  think  there  is  any  harm  In  deal- 
ing In  future  contracts.  The  only  question 
for  me  Is  whether  there  Is  any  relevant,  com- 
petent testimony  to  go  to  the  Jury.  If  there 
Is,  then  X  can't  grant  a  nonsuit  As  to  the 
complaint  Itself,  I  understand  the  parties  rely 
on  a  motion  for  a  nonsuit,  and,  in  the  event 
I  don't  grant  that,  then  they  ask  that  I  dis- 
miss the  complaint  on  the  grounds  that  It 
doesn't  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  In  itself 
doesn't  show  any  illegal  contract  I  see  no 
objection  to  the  complaint  at  all.  Th^  is 
nothing  In  the  pleadings  on  the  part  of  the 
plaintiffs  to  show  an  lUe^  contract,  bnt  the 
defendants  come  In  and  allege  It  was  a  gam- 
bling contract,  and  obnoxious  to  the  statute 
of  South  Carolina,  as  construed  by  our  su- 
preme court  And  you,  Mr.  McDonald,  In 
"»"fr<"s  out  your  case,  have  attempted  to  an- 
ticipate the  defense  as  set  ap  by  these  de- 
fendants here,  and  you  have  thought  out  tes- 
timony, I  think,  which  amply  satisfies  me  that, 
according  to  the  supreme  court  In  the  case  of 
OlBt  V.  Tel^rapb  Co.,  23  S.  B.  143,  this  was 
a  contract  obnoxious  to  the  act  of  the  legisla- 
ture. The  testimony  here  does  not  satisfy 
me— and  I  don't  think  there  is  anything  to  go 
to  the  Jury  on  that  point— that  Mr,  Doty  ever 
Intended  to  deliver  that  com  at  all.  There 
Is  no  testimony  to  show  that  he  was  engaged 
In  the  com  business,  and  there  is  no  testimony 
to  show  that  there  was  40,000  bushels  of  com 
In  the  nelsbbOThood  where  he  lived,  or  likelv  to 
be.  That  b^ng  the  case,  and  relying  strictly  on 
that  case  (Olst  v.  Telegraph  Co.).  I  don't  think 
that  this  is  a  contract  that  could  be  oiforced 
according  to  the  laws  of  this  state.  I  think 
that  It  is  dearly  inhibited  by  the  act  of  1683. 
and  I  don't  think  there  Is  anything  at  all  that 
Z  can  submit  to  that  Jury  to  pass  on.  Admits 
ting  everything  that  has  been  testified  here  to 
be  true.  It  Is  an  Illegal  contract  I  may  have 
overlooked  some  testimony,  and,  If  there  Is 
any  testimony  at  all,  it  ought  to  go  to  the  ju- 
ry; but  I  can't  remember  any  testimony  at  all 
that  would  warrant  a  Jury  in  finding  for  the 
plaintiffs  here.  Mr.  McDonald:  I  will  state 
that  in  the  testimony  of  the  plaintiffs  It  Is 
stated  that  at  the  time  the  contracts  were 
made  it  was  tmd^stood  that  the  com  was  ac- 
tually to  be  delivered.  The  Court:  But  you 
would  have  to  go  further,  and  show  that  when 
Mr.  Doty  wrote  to  Ihem,  and  asked  them  to 
make  this  contract  that  it  was  his  Intention, 
and  they  understood  it  to  be  his  Intention; 
that  he  actually  was  the  owner  of  the  proper- 
ty at  that  time,  or  had  it  in  possession  as  as- 
signee, according  to  the  act.  The  mere  fact 
that  bft  wrote  them  word  to  sell  the  com,  and 


they  did  so^  tblnktaig  he  would  deUver  it 
wouldn't  bind  him,  because  they  would  have 
to  think  themselves  that  he  had  It  at  the  time, 
and  that  he  intended  to  deliver  It  Mr.  Mc- 
Donald: As  I  stated,  there  are  aoooe  very 
nice  questions,  and  I  would  Uke  to  have  your 
honor's  ruling  on  my  position,  that  we  are  not 
suing  on  such  a  contract  bnt  for  money  aJ- 
vanced  at  his  request  The  Court:  As  1  saiJ 
before,  I  don't  think  there  ia  any  teetlmonv 
here  which  would  warrant  a  Jury  In  flnrting  a 
verdict  for  the  plalutlffa  The  testimony  here 
satisfies  me  that  It  was  In  violation  of  the  act 
of  1883;  that  it  was  an  Illegal  contract  Id 
other  words,  It  was  for  the  future  delivery 
of  com.  and  that  there  was  no  proof  to  show 
that  th««  was  any  Intention  on  the  part  of  the 
parties  that  th^  should  be  any  actual  d^v- 
ery,  or  that  Mr.  Doty  at  that  time  owned  the 
com  himself,  or  that  he  had  an  interest  in 
that  much  corn,  or  that  he  was  In  possession 
of  that  much  com.  I  don't  think  there  la  any 
doubt  that  it  is  aa  pure  a  gambling  contract 
as  was  evtx  bad,  and  the  testimony  In  this 
case  shows  that  they  were  particeps  crimluis. 
Now,  If  Mr.  Doty  had  got  Into  a  future  con- 
tract with  somebody  else,  and  had  telegr^h- 
ed  his  factors  to  pay  that  loss,  and  they  paid 
out  that  much  for  losses,  the  factor  could  un- 
questionably have  recovered.  But  they  pla- 
ced this  contract  themselves;  knew  there  was 
no  intent  to  deliver;  nothing  to  show  that  he 
had  the  com;  nothing  to  show  that  be  ac- 
tually intended  to  ever  deliver  the  com;  noth- 
ing to  show  that  he  had  It  in  a  warehouse 
up  there,  or  Intended  to  put  it  there.  Hiey 
placed  this  contract,  and,  aa  long  as  the  mai^et 
went  up,  they  let  him  stay  In.  As  soon  as  it 
goes  down,  they  write  him  for  monc?;  and 
when  he  refuses  to  be  bled  any  further  then 
they  advance  the  mon^,  and  sue  him  for  tlic 
debt  I  think  that  it  would  be  'whipping  the 
devil  around  the  stump'  to  hold  ttiat  this 
would  be  a  I^;al  contract;  and,  entertaining 
those  views,  and  In  view  of  the  emphatic  dec- 
iaratlona  of  the  supreme  court  In  Gist  t.  Tel- 
egraph Co..  I  shall  hold  the  same  view  nntU 
they  reverse  themselves  In  that.  Tbe  motion 
for  a  nonsuit  Is  granted." 

The  grounds  of  appeal  are  as  f(rfhms.  viK.: 
"(1)  For  that  bis  honor  erred  In  granting  a 
nonsuit  In  this  case,  when  there  was  suffi- 
cient evidence  adduced  to  go  to  the  Jury  up- 
on all  of  the  issues  involved  in  the  acQoa. 
(2f  For  that  his  honor  erred  in  undertaking 
to  decide  upon  the  weight  effect  aJid  sufii- 
dency  of  the  testimony  adduced  In  this  case, 
and  deciding  the  same  Iilmself,  instead  of  sub- 
mitting the  same  to  the  Jury,  upon  whom 
alone  was  devolved  by  law  the  right  and 
duty  of  deciding  upon  the  facts  established 
by  the  testimony.  {Sf  For  that  his  honor 
erred  In  holding  that  the  testimony  satisfied 
him  that  the  transactions  between  the  plain- 
tiffs and  the  defendant  was  'gambling  In  fu- 
tures,' and  Id  granting  a  nonsuit  on  that 
ground,  when,  if  &uch  a  question  was  prop- 
erly involved  In  the  caae^  that  waa  a^quai- 
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tlon  of  fact  that  the  Jtuy  alone  -had  the  right 
to  determine.  (4)  For  that  Us  hoaot  erred 
in  holding  and  granting  a  nonsoit  npon  the 
ground  that  the  contract  between  the  plain- 
tiffs and  the  defendant  was  a  gambling  con- 
traci  obnoxious  to  the  act  of  the  iegishttore 
of  relating  to  talee  of  propert7  for  fa- 
tore  delivery,  when  he  shooid  have  snbmlt- 
ted  that  to  the  iury,  If  It  was  a  qaestloa 
properly  arising  hi  the  case  npon  the  plead- 
ings and  the  testimony.  (S)  For  that  tals  hon- 
or erred  In  holding  that  It  was  incombent  up- 
on the  plalntifff  to  show  what  was  the  In- 
tention of  the  defendant,  when  they  ezecnt- 
ed  his  orders,  as  his  brokers  or  commission 
merchants,  In  buying  or  selling  grain  for  his 
acconnt,  when  the  action  was  bronght  by 
plaintiffs  for  money  paid  for  the  use  of  the 
defendant,  at  his  request,  and  for  his  benefit 
(6)  For  that  his  honor  erred  in  holding,  and 
granting  a  nonsuit  npon  the  ground,  that  the 
contract  between  the  plaintiffs  and  the  de- 
fendant was  a  'pore  gambling  contract.*  and 
that  the  testimony  showed  that  the  plaintiffs 
were  partlceps  crlminis,  when  that  was  a 
question  of  fact  for  the  Jury,  If  It  conld  be 
pn^ierly  raised  under  the  pleadings  In  the 
case,  and  the  testimony  showed  that  an  ac- 
tual detlTery  and  receipt  was  contemplated 
and  called  for  by  the  contracts.  (7)  For 
that  bis  honor  erred  In'  deciding  from  the  tes- 
timony what  was  the  intention  of  the  parties, 
when  such  intention  was  one  of  fact,  and  he 
should  have  left  it  to  the  Jury  to  say  whait 
such  Intention  was,  if  that  was  a  question 
properly  arising  in  the  case  onder  the  plead- 
ings. (8)  For  that  his  honor  erred  in  hold- 
ing, and  granting  a  nonsnlt  upon  the  ground, 
among  others,  that  the  case  of  Gist  v.  Tde- 
graph  Co.  (S.  C.)  28  S.  B.  148,  was  applicable 
to  the  facts  established  and  proren  In  this 
case.  (9)  For  that  his  honor  erred  In  invad- 
ing and  usurping  the  province  and  functions 
of  the  Jury  when  he  held  as  follows:  'As  I 
stated,  I  don't  think  there  Is  any  testimony 
here  which  would  warrant  a  Jury  In  finding 
a  Terdlct  for  the  plaintiffs.  The  testimony 
here  sattsfles  me  that  It  was  in  vit^tlon  of 
the  act  of  1883;  that  it  was  an  illegal  con- 
tract,*—when  be  should  hare  submitted  the 
facts  to  the  Jury  for  their  decision.  (10)  For 
that  his  honor  erred  In  granting  a  nonsuit, 
when,  if  the  act  of  1883,  relating  to  sales  of 
property  for  fntnre  d^very,  was  applicable, 
there  was  sufficient  testimony  to  go  to  the 
Jury  to  show  that  at  the  time  of  the  sales 
made  by  the  plaintiffs  it  was  the  bona  fide 
intention  of  the  parties  to  the  said  contracts 
to  actually  deliver  and  receive  the  proi>erty 
at  the  maturity  of  the  contracts.  (11)  For 
that  hfs  honor  erred  In  holding  that  the  act 
of  1883,  relating  to  sales  of  property  for  fn- 
tnre delivery,  was  applicable  to  the  facts 
proven  in  thia  case,  when  it  ai^eared  from 
the  tftstimony  that  the  plaintiffs  were  not 
parties  to  any  such  contracts,  bnt  were  sim- 
ply the  brokers  or  commission  merchants  of 
the  defendant,  and  made  contracts  with  othf 
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er  parties  upon  the  orders  of  tiie  defendant, 
and  for  his  account  and  in  granting  a  non- 
snlt upon  that  ground.  {IS)  For  that  his 
honor  erred  In  not  holding  that  the  plaintiffs, 
having  become  the  agents  and  brokers  of  the 
defendant  and  bought  and  sold  property  for 
him,  and  at  his  request  were  entitled  to  re- 
cover for  all  advances  made  or  losses  paid 
by  them  In  the  dlschaige  of  their  duty  as 
such  agents  and  brokers,  and  In  not  refusing 
to  grant  a  nonsuit  upon  that  ground.  (18) 
For  that  his  honor  erred  in  not  holding,  and 
refusing  to  grant  a  nonsuit  npon  the  ground, 
that  if  there  had  beax  any  Illegal  contract 
the  plaintiffs  were  not  suing  to  enforce  the 
same;  that  if  there  had  Ite&x  ench  a  coa* 
tract  it  was  ended,  executed,  and  terminat- 
ed; and  that  if  the  plaintiffs,  Ih  such  cir- 
cumstances, advanced  money  at  the  request 
of  the  defendant,  either  express  or  implied,  to 
pay  losses  of  the  defendant  upon  such  con- 
tracts, they  were  entitled  to  recover  the  same 
from  the  defendant  as  money  paid  to  his  use 
end  at  his  request  (14)  For  that  his  honor 
erred  in  not  holding,  and  refusing  to  grant  a 
nonsuit  upon  the  ground,  that  the  only  con- 
tract between  the  plaintiffs  and  the  defoid- 
ant  was  one  of  agency;  and  that  the  plain- 
tiffs were  entitled  to  recover  for  all  advances 
made  or  losses  paid  by  them  for  the  account 
of  the  defendant  In  the  execution  of  such 
agency.  (15)  For  that  his  honor  erred  in  not 
holding,  and  refusing  to  grant  a  nonsuit  upon 
the  ground,  that  the  contract  between  the 
plaintiffs  and  defendant  being  one  of  agency, 
entitled  them  to  recover  ttom  the  defendant 
for  alt  advances  made  or  losses  paid  by  them 
for  the  account  of  the  defendant  In  the  exe- 
cution of  their  agency,  unless  they  had  en- 
gageo  In  Illegal  transactions;  and  that,  If 
so,  the  burden  was  upon  the  defendant  to 
establish  such  illegal  transactions.  (16)  For 
that  his  honor  violated  section  26  of  article 

5  of  the  constitution  of  the  state  In  under- 
taking to  decide  any  question  of  fact,  or  to 
Judge  of  the  weight  ot  sufficiency  of  the  tes- 
timony In  this  case,  when  said  section  pro- 
vides sim(dy  that  he  'shall  declare  the  law.* 
(17)  For  that  his  honor  violated  section  25 
of  article  1  of  the  constitution  of  the  state  by 
not  sulHnlttlng  the  facts  In  the  case  to  the 
Jtuy  for  their  determination." 

J.  E.  McDonald,  for  appellants.  Bigsdale 

6  Ra^sdale.  for  respondent 

McIYER,  C.  J.  This  is  an  action  to  recover 
a  balance  due  plaintiffs  by  defendant  tor  mon- 
advanced  by  plaintiffs  for  defendant  at  his 
request  snd  for  his  use  ^nd  benefit  The 
main  defense  Interposed  by  defendant  Is  that 
plaintiffs'  claim  is  founded  upon  transactions 
for  the  purchase  and  sale  of  grain  for  future 
delivery  In  the  market  of  Chicago,  and  that 
at  the  time  such  contracts  were  entered  Into 
these  plaintiffs  were  not  "the  owners  or  as- 
signors of  the  said  corn,  or  authorized,  at  the 
time  of  the  making  of  said  contract?,  by  the 
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ownen  or  BAsIgnon  thereof,  or  their  anthwlz- 
ed  asent,  to  make  or  eater  Into  such  eontraets; 
and  It  was  not  the  bona  fide  Intention  of  the 
idalntiffB  and  the  defendant,  at  the  time  of  the 
making  of  the  aald  contracts,  that  ttie  said 
corn  so  agreed  to  be  sold  and  transferred 
should  be  actually  dellTered  In  kind  by  the 
plaintiffs,  and  actually  received  In  kind  by  the 
defendant,  at  the  period  In  the  future  men- 
tioned and  specified  In  the  said  contracts,  and 
the  same  wore  hence  lll^al,  YtAA,  and  with- 
out effect."  Tbe  evidence  introduced  on  the 
part  of  the  plaintiff's  consisted  of  the  testi- 
mony of  the  only  two  members  of  the  Arm  who 
resided  In  Chicago,  where  the  transactlonfl  In 
question  took  place;  the  rules  and  r^nlationa 
of  tbe  Chicago  Board  of  Trade,  at  which  such 
transactions  were  entered  Into,  which  seem  to 
have  been  Introduced  without  objection;  the 
correspondence  between  the  parties  plaintiffs 
and  defendant,  both  by  telegraph  and  by 
mall;  sundry  memoranda  of  sale  and  pur- 
chase sent  to  defendant  by  plaintiffs,  and  cer- 
tain slips  confirming  sales  on  the  Chicago 
Board  of  Trade.  At  the  close  of  the  testi- 
mony adduced  by  plaintiffs  the  defendant 
moved  for  a  nonsuit  npcm  the  grounds  set  oat 
in  the  "case,"  which  motion  was  granted  by 
the  circuit  judge  for  the  reasons  stated  by 
him,  and  from  his  judgment  to  that  effect 
plaintiffs  appeal  upon  tbe  several  grounds  set 
out  In  the  record;  all  of  which  grounds  for 
the  motion  for  a  nonsuit,  reasons  for  granting 
same,  and  the  grounds  of  appeal  will  be  Incor- 
porated by  the  reporter  in  his  report  of  this 
case. 

This  being  an  appeal  from  an  order  of  non- 
suit upon  the  grounds  stated,  the  only  quea- 
ticHi  for  this  court  Is  whether  there  was  a  total 
lack  of  evidence  tending  to  prove  all  or  any 
one  of  the  material  Issues  In  the  case.  The 
question  Is  not  whether  the  evidence  Is  suffi- 
cient to  establish  plaintiffs*  case,  for  that  Is  a 
question  solely  for  the  jury,  and  we  have  no 
right  or  disposition  to  Invade  their  province; 
but  solely  whether  there  was  any  evidence 
ten^ng  to  prove  plaintiffs'  case.  The  first 
groond  of  the  motion  for  a  nonsuit  Is  that 
there  was  no  evidence  tending  to  show  that  the 
plaintiffs  ever  advanced  any  money  for  the  de- 
fendant at  his  request  This  is  condnslvdy 
disposed  of  I7  the  testimony  of  both  of  th« 
plaintiffs,  who  were  examined  as  witnesses, 
who  say  that  they  did  make  the  advances  al- 
leged In  the  comi^Int  for  the  defendant  at  his 
Instance  and  request,  only  a  portion  of  which 
has  been  repaid  to  them  by  defendant,  leaving 
a  balance  still  due,  for  which  judgment  is  de- 
manded. The  first  ground  of  the  motion  for 
a  nMisnlt  cannot,  therefore,  be  sustained;  and. 
Indeed,  we  do  not  understand  that  the  circuit 
judge  based  his  conclnslwi  up<Hi  that  ground. 

The  main  controversy  Is  as  to  the  second 
ground  upon  which  the  circuit  judge  did  base 
Ms  c<mcluslon.  There  can  be  no  doubt  that 
tbs  transactions  out  of  which  plaintiffs*  claim 
uosfib  and  iQMn  which  It  Is  founded,  were 


tcansactkina  for  tbe  sale  and  pmcSuue  of  grain 
for  future  delivery.  Indeed,  this  does  not  Mem 
to  be  questtonsd  In  tills  esse.  It  must,  there- 
fore, be  controlled  by  the  provisions  of  tbe  act 
of  1883  IhconxHated  In  the  Btvlsed  Statates  of 
1883  as  sections  1860-1868,  Tbe  tenns  ot 
this  statute,  and  the  propa  construction  to  be 
given  to  it,  have  been  so  recoitiy  considered  and 
determined  in  the  cases  of  Gist  v.  Telegraph 
Co.,  4fi  S.  G.  844,  23  S.  EL  148,  and  Blordan  v. 
Doty  (filed  Sept.  30, 189^  27  &  £.  as»,  that  we 
do  not  deem  it  necessary  to  go  over  the  same 
ground  here,  but  simply  to  refer  to  those  cases 
as  e^reaslve  of  our  views  up«i  the  subject 
The  last-mentioned  case  Is  very  much  like  tbe 
present,  and  Is  decisive  (tf  all  the  questions  pre- 
sented by  this  appeal  except  the  sln^e  ques- 
tion whether.  In  this  case,  there  was  any  evi- 
dence tending  to  show  all  dr  either  of  the  three 
facts  essential  to  the  plaintiff'  recovery  in  a 
case  like  thIS;  80  that  the  only  qnesticn  neces- 
sary to  be  considered  In  this  case  is  whethia 
there  was  any  evld«ice  tending  to  show  all  or 
either  of  those  essential  facts;  not,  as  we  re- 
peat, whether  the  evidence  was  suffld^t  to 
establish  all  or  either  of  those  facts,  for  as  to 
that  we  do  not  wish  to  be  regarded  as  intimat- 
ing any  c^Inlon,  as  that  Is  a  qnestitu  exclu- 
sively for  the  Jury,  who  must  decide  It  on- 
trammeled  by  anything  that  we  might  say. 
After  a  careful  examination  ot  the  testimony 
in  this  case,  we  feel  bound  to  say  that  there  Is 
at  least  sune  evidence  tending  to  show  that 
the  contracts  out  of  which  jriaintifls*  claim 
arises  were  made  with  a  bona  fide  Intention  ml 
the  part  of  both  parties  to  the  contracts,  at  the 
time  of  making  the  same,  that  the  grain  pur- 
chased and  sold  should  be  actually  delivered  In 
kind  at  the  period  In  the  future  specified  In 
sndi  contracts.  The'  allegations  of  tbe  an- 
swer to  the  omtrary  are  explicitly  and  on- 
Statically  denied  by  both  ot  the  plalntUfS,  who 
were  examined  as  wltnesaes,  and  both  of 
these  witnesses  affirmatively  testify  that  such 
was  the  Intention  of  both  parties  to  the  con- 
tracts at  the  time  they  woe  entered  Into.  Tbe 
memoranda  of  sales  and  purchases  submitted 
to  defendant  by  i^ntlfls  at  the  time  such 
transactions  were  entered  into  contain  a  state- 
ment that  "all  transactions  made  by  os  on  the 
board  of  trade  contemplate  the  actual  receipt 
and  dellvny  of  the  iwoperty,  and  paymait 
therefor";  and  the  rules  of  the  Chlcsgo  Board 
of  Trade,  Introduced  In  evidence  wlttiont  ob- 
jection, declare  that  all  transactions  of  tbe 
kind  made  at  the  board  shall  be  made  on  tiw 
same  understanding.  We  cannot  say,  there- 
fore, that  there  was  no  evidence  tending  to  es- 
tablish one  ot  the  facts  which,  under  the  pro- 
visions of  the  statute,  would  prevent  a  contract 
for  the  purchase  or  sale  of  grain  for  future  de- 
livery from  being  void.  This  bdng  so,  there 
was  error  in  granting  the  motion  for  nonsuit 
solely  on  the  ground  stated.  The  judgment  of 
this  court  Is  that  the  judgmoit  of  nounlt  be 
reversed,  and  that  the  case  be  remanded  to  the 
circuit  for  a  new  irlsL 
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TOBMBR  d  aL  T.  INTBRSTATS  BTnX2>INO 

ft  LOAN  ASffN. 
(SnpiMD*  Oonrt  of  South  OwoIIibi.    Oct  20, 

BOILDIKS  AHD  LOAH  ASSOOIATIOHI— TTBOBlon  tx- 

TBRB8T— Law  or  PoBBias  STATED Kb8  Judicata. 

L  When  the  question  raised  a.  demnrrer,  on 
the  geoanA  tiuit  the  OMoplalnt  did  not  state  facta 
Bnffldent  to  ocmstitnte  a  cause  ot  action,  was 
raled  in  a  former  appeal  in  the  same  cause,  tbm 
was  no  errcff  in  fi^owing  mdk  mllng  on  a  n* 
newal  of  sadli  demurrer,  m  the  same  gronnd.  In 
a  sobscQnent  trial. 

2,  Rer.  8L  |  1391,  aUo^nc  an  action  for  the 
collection  Dt  double  the  sum  receired  as  osuriona 
Interest,  is  not  am»licable  to  a  contract  made 
with  a  Georgia  building  association,  enforceable 
according  to  tlie  law  of  Oeorsta^  which  proildes 
'iSiat  no  fines.  Interest,  <a  iranloms  paid  <m  loans 
in  any  building  and  loan  association  shall  be 
deemed  nsnrioos." 

Appeal  from  common  pleas  circuit  court  of 
BdgeSeld  county;  O.  W.  Buchanan,  Judge. 

Action  by  Wiley  H.  Tupier  and  another 
against  the  Interstate  Building  A  Loan  Asso- 
ciation. From  a  Judgment  in  favor  of  plain- 
tiffs, defendant  appeals.  Rerersed. 

Sheivaid  Bros.,  for  appelant.  Oroft  ft  TUl- 
man,  for  respondents. 

JONES,  J.  This  Is  a  snlt  under  section 
1381  ot  the  Revised  Statutes  for  double  the 
sum  alleged  to  have  been  received  as  ttsnrlous 
Interest  The  case  la  om  at  law,  and.  by  con- 
sent, the  questions  of  fact  were  Med  by  the 
jndge.  This  appeal  Is  from  %  judgment 
against  the  defendant  for  1880.82,  with  inter- 
est from  March  IS,  1886,  amounting  at  the 
date  of  the  Judgment  to  fSe&Ta 

1.  There  was  no  emr  tn  overruling  fba  de- 
mnrrer tiiat  the  cmni^alnt  did  not  state  ftcts 
sufficient  to  constltuta  a  cause  ot  action. 
This  qoeatlon  was  ruled  against  appelant  by 
this  court  tn  the  form»  a^^peal  in  this  caae. 
47  &  a  887, 26  S.  B.  281.  While  a  demaner 
on  the  ground  that  the  complaint  does  not 
state  tects  sufficient  to  oonstltnte  a  canse  ot 
action  may  be  takoi  at  any  stage  of  the  trial 
In  the  circuit  court,  yet,  when  once  taken  and 
lost  on  certain  spectfl cations  showing  wherein 
the  complaint  Is  defective  It  cannot  be  re- 
newed at  any  subsequent  trial  on  the  same  or 
other  specifications.  This  ground  of  demur- 
rer Is  single,  and  all  spedflcatlons  thereunder 
not  made  when  heard  are  deemed  waived. 

2.  The  qtedal  facts  found  by  the  dicnlt 
Judge  in  this  case  do  not  distinguish  It  at  all 
from  the  case  ot  Association  v.  B>>ffnuui,  60 
a  a  808,  27  8.  B.  682,  following  Association 
v.  Vance,  48  8.  G.  407,  27  a  B.  274,  wherein 
a  similar  contract  was  adjudged  to  be  en- 
f  onieable  according  to  the  law  ot  Georgia, 
which  provides  "tiiat  no  fines,  interest  or  pre- 
miums paid  on  loans  In  any  tralldlng  and  loan 
aSBOclatlcm  ^hall  be  deemed  usurious.'*  The 
fact  that  the  Georgia  statute  was  adopted 
October  19.  1891,  and  the  bond  securing  tbe 
monthly  stoCk  dnes  and  Inttoest  was  dated 
May  15,  1880;  ^ms  not  render  the  Qeoigla 


statute  inapplicable,  stnee  an  the  payments 
by  the  tfalntlfl  were  made  after  November 
12, 1882.  Construing  the  contsact  salt  should 
be  cawtmed,  according  to  the  law  ot  Geor- 
gia, no  usury  was  received  by  the  defendant; 
and  hence  our  statute  allowing  a  snlt  for 
douNe  the  sum  leeelTed  aa  umrtoos  Intoest 
upon  any  contract  arising  In  this  state  for  the 
use,  eta,  of  money,  is  not  applicable.  Tbia 
conclusion  rraders  It  unnecessaxy  to  cmislder 
the  otho'  Questions  presented.  The  Judg- 
ment of  the  circuit  court  Is  reversed. 


MARTIN  V.  JBNKIN8  «t  aL 
(finsnaat  Oonrt  oC  South  Carolhia.    Oct  90, 
1897.) 

Chattsl'  UoBTeAeBS— Bbbaob  or  CoKDinoir— 
raor— Fobbolobdrb— Rbkbdt  or  Bbo 

ONP  MoRTOAOEB. 

1.  After  breach  of  the  conditions  of  a  chattel 
mortgage,  the  legal  title  to  the  property  becomes 
vested  In  the  mortgagee,  subject  to  the  right  ot 
the  mortgagor  to  redeem  before  sale,  ot  to  com- 
pel an  accoonthig  in  eqalty.  after  sale,  for  the 
surplus  over  the  debt. 

2.  A  purchaser  of  mortgaged  diattela,  after 
breach  of  the  ecmditlon  ot  the  mortage,  from  the 
mortgagee,  or  from  the  mortgagor  with  the  con- 
sent of  the  mortgagee,  acquires  the  legal  title 
and  right  of  possession. 

3.  After'  breach  of  the  conditions  of  a  chattel 
mortage  ezeeated  mbseqaent  to  breach  of  tiie 
oonditiona  of  a  first  mortgage,  the  second  mort- 
gagee cannot  recover  possession  of  the  prop^ty 
□rom  the  mortgagor;  his  only  remedy  being  re- 
demption under  the  first  mortgage,  or  an  ae- 
eounting. 

A]K>eal  from  common  pleas  circuit  court  of 
Fairfield  county;  O.  W.  Buchanan,  Jndge. 

Action  by  William  T.  Martin  against  Harry 
Jenkins  and  Rufus  Robinson.  From  a  judg- 
ment for  plaintiff,  defendants  appeaL  Re- 
versed. 

J.  EL  McDonald,  for  appellants.  Ragsdale 
ft  Ragsdale,  for  respondent 

JONES,  J.  This  action  was  begun  In  a 
magistrate's  court  for  the  recorery  of  the  poe- 
session  of  a  mare  In  the  possession  ot  defend- 
ant Robinson,  and  of  a  mule  In  the  possession 
of  defendant  Jenkins  and  thla  appeal  Is  tram 
the  Judgment  of  the  drcnlt  oottt  ffflrwiing  the 
Judgment  of  the  magtetrate's  court  In  favor  ot 
the  plaintiff.  The  plaintiff  claimed  under  a 
mortgage  of  s^d  chattels  executed  defend- 
ant Jenkins  to  him,  January  12, 1883,  for  |188.- 
as,  payable  October  1, 1883,  whldi  was  nnsat- 
Isflad.  FrerlouB  to  this,  however,  on  Decem- 
bec  SO,  1881,  Jenkhu  gave  a  mtur^sage  on  the 
same  property  for  $67.68,  payable  October  1. 
1882,  to  J.  T.  Martin  ft  Co..  who^  for  valuer  as- 
signed the  same  to  McMaster,  Brlce  &  Ketcb- 
en.  Upon  this  mortgage  a  payment  of  $36.U 
bad  been  made,  leaving  a  bahuce  doa  In 
March,  1886,  the  nuHigagor,  Jenklna,  undw  In- 
structions fran  McMastCT,  Brice  ft  Ketcben. 
sold  the  mare  to  defendant  BoUnsmi  for  Its 
full  value,  $25,  which  Jenkins  received,  but 
did  not  i^ply  to  the  mortgage.  ^Both  mort- 
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gages  were  duly  recorded.  At  the  time  of  the 
sale  to  Roblnaon,  Jenkins  was  IlTing  on,  and 
working  lands  of,  McMaster,  Brlce  A  Ketchen. 
At  the  time  of  his  purchase  of  the  mare,  Bob- 
Inson  had  actual  notice  of  the  mortgage  of  Mc- 
Master, Brlce  &  Ketchra,  and  also  of  the  In- 
stractlon  given  to  Jenkins  to  dispose  of  the 
mare. 

After  breach  of  the  condition  of  a  mortgage 
of  personal  property,  the  legal  title  to  the 
property  mortgaged  becomes  vested  In  the 
mortgagee,  subject  only  to  the  ri^t  of  the 
mortgagor  to  redeem  before  sale,  or,  after  sale, 
to  an  accounting  In  equity  for  the  surplus,  If 
any,  over  the  debt  secured  by  the  mortgage. 
Beese  v.  Lyon,  20  8.  G.  20;  McGIendon  v. 
Wells,  20  S.  O.  514;  WUUams  v.  Dobson,  26  S. 
0. 110, 1  S.  B.  421;  Ex  parte  Knobeloch,  26  S. 
O.  336,  2  S.  B.  612;  Ex  parte  haceaz,  SZ  8.  O. 
868, 11  S.  E.  20G;  Wylie  v.  BaOroad  Go..  48  8. 
a  405,  26  S.  E.  676.  In  this  case  the  condi- 
tion of  the  mortgage  of  MeMastor,  Brlce  & 
Ketchen  had  been  brcAen  prevlons  to  the  ex- 
eentlon  of  plalntltTs  mortgage.  At  the  time 
I^ntlff  took  his  mortgage,  therefore,  the  abso- 
lute tlOe  to^  and  right  of  possession  of,  the 
mortgaged  property,  were  in  McMaster,  Brloe 
&  Ketcben;  and  hence  plaintiff  by  bis  nnat- 
gage  could  acquire  no  legal  title  or  right  of 
possession  to  said  property,  such  as  la  essen- 
tial to  maintain  this  action  at  law.  Plaintiff 
acquired  by  his  mwtgage  nothing  bnt  a  mere 
equity  such  aa  the  mortgagor  then  had,  whicb 
coold  not  be  enforced  In  a  ma^trate's  court, 
and  in  this  form  of  action.  Wylle  t.  Ballroad 
Ca,  snpra.  McMastor,  Bzice  As  Ketcben,  aft- 
w  breach  of  the  condition  of  th^  mortgage, 
having  absolute  title  and  right  of  possession, 
had  the  right  to  sell  the  mare  to  Boblnson,  or 
authorlae  Jenkins  to  do  so.  Flennlken  t. 
Scruggs,  16  S.  G.  ai.  A  sale  of  the  mor^aged 
property,  after  forfeiture,  by  the  mortgagee, 
with  the  mortgagor's  consent,  or  1^  tbe  mort- 
gagor, with  the  mortgagee's  consmt.  Is  equiva- 
lent to  a  foreclosure  of  the  equl^  of  redemp- 
tion. Jones,  Ohat.  Mortg.  i  709.  Bobinscm, 
therefove.  It  Is  very  clear,  bis  purchase  for 
fnQ  value  of  the  mare  from  the  mortgs^r, 
undw  Instructions  to  sell  by  tbe  flrst  mortgar- 
gee.  Is  clothed  wMh  tbe  title  and  right  of  pos- 
session bdd  by  the  flrst  mortgagee;  and,  since 
the  second  mortgagee  could  not  bring  this  fbrm 
of  actkn  against  the  first  mortgagee,  neither 
can  he  maintain  such. action  against  a  pur^ 
chaser  under  the  first  mortgagee.  Jones,  Ohat 
Mortg.  f  496. 

As  to  the  mule  in  the  possession  of  the  mort- 
gagor the  question  Is  a  closer  one.  It  Is  stat- 
ed In  Jones,  Chat  Mortg.  1 407,  that  "a  second 
mortgagee  Is  entitled  to  possession  according 
to  the  terms  of  his  m<Htgage  i^nst  all  the 
world,  except  the  flrst  mwtgagee.  whose  debt 
remains  unpaid,  and  he  may  maintain  an  ats 
tlon  for  possession  or  against  any  ime  else." 
To  snstaln  this  the  author  dtes  Newman  v. 
Tymmm,  18  Wis.  172;  Treat  v.  Olhnore,  40 
Me.  84.  This  may  be  conceded  to  be  sound, 
provided  tbe  mor^gor  at  tbe  time  of  giving 


the  second  mortgage  bad  any  legal  interest 
which  he  could  convey;  hut.  as  shown  above, 
at  the  time  of  the  execution  of  tiw  second  mort- 
gage Jenkins  bad  neither  title  nor  right  of  pos- 
session, and  could  nrnvey  only  hla  right  to 
redeem,— a  mere  equity.  It  cannot  be  said 
that  Jenkins  Is  estc^ped,  for  he  does  not  dis- 
pute plalnt^B  right  to  redeem,  which  Is  all  he 
acquired  by  his  mortgage.  It  would  tend  to 
a  multiplicity  of  snits  to  allow  the  second  mort- 
gagee, under  these  circumstances,  to  recover 
posaesgion  of  tbe  property  from  the  mortga- 
gor, and  then  allow,  as  would  InevltaUy  have 
to  be  done,  the  first  mortgagee  to  recover  pos- 
session of  the  second  m«tgagee,  at  last  com- 
pelling tbe  second  mortgagee  to  hla  suit  in 
equity  to  rede^  or  for  an  accounting,  wbidi 
he  should  have  resorted  to  in  tbe  first  In- 
stance. See  the  case  of  Blng  t.  Neale,  114 
Maaa,  111,  which  supports  the  view  of  tUs 
court  The  Judgment  of  Uie  drcult  court  as 
well  aa  that  of  the  ma^^strate  la  reversed,  and 
tbe  complaint  la  dismissed. 
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INTBB8TATB  BUILDING  ft  LOAN  ASS'N 
V.  WATERS  et  al. 
Supreme  Gonrt  of  South  Carolina.    Sept.  27, 
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Flbadiho— AiiairoiaurF— Tix  Sai.bb--Bmdz.uiitt 

—  EXBADSTIOH  or  PBBSONAI.TT  —  BOKA  FiDS 
PURCBABBB— GXTIHOnOK  OT   LlBHS— FBADS  OT 

MoBTOAQOR— Estoppel. 

1.  It  is  within  tbe  dlscretloa  of  titie  <^voit  court 
whether  it  will  allow  an  amendment  to  a  com- 
^alnt  so  as  to  conform  It  to  the  proof  by  the  ad- 
dition of  allegations. 

2.  Tbe  failure  of  the  connty  treasurer  to  epeeilj 
on  tbe  tax  execution  the -amount  of  the  taxes 
separately  for  eadi  food,  viz.  state,  pablic  schools, 
etc.,  is  not  socb  an  Irre^larity  as  would  make 
void  t^e  sale  by  the  sheriff,  where  the  a^regate 
tax  is  correctly  stated. 

3.  Under  Tax  Act  1^1,  it  was  the  duty  of  the 
sheriff,  before  seizing  realty,  to  first  exhaust  the 
personalty  of  a  delinquent  taxpayer,  in  view  of 
the  facts  that  eatix  CMUtruction  was  put  open 
tbe  tax  act  of  1880,  and  that  the  legislatute 
thought  it  necessary,  in  the  tax  i^ct  of  la&2^  and 
in  tbe  subsequent  tax  acts,  to  provide  that  such 
personalty  need  not  be  euausted  before  sdsnre 
of  real  property. 

4.  Though  a  sheriff  was  required  to  exhaust 
tbe  personal^  of  a  delinqDent  taxpayer  before 
seizing  tbe  realty,  under  Tax  Act  1891,  yet  where 
he  made  a  false  return  of  nolla  bona,  and  then 
aoiA  realty,  the  purchaser  took  a  good  title,  he 
having  bad  no  notice  that  the  return  was  false. 

5.  audi  a  purchaser  would  take  the  property 
discharged  of  all  limt  by  mortgage  or  other- 
wise. 

6.  A  mortgagor  cannot,  by  bis  negligence  or 
fraud,  suffer  the  mortgaged  lands  to  tie  sold  for 
taxes,  and  then  by  purchase  at  the  tax  sale,  or 
from  the  sinking  fuiui  commission,  acquire  a  title 
which  he  may  set  op  to  defeat  the  nuwtgagee's 
lien. 

7.  When  a  deputy  sheriff  presented  to  a  wif^  a 
tax  execotloQ  against  mortgaged  realty  owned  by 
tbe  husband,  the  wife  stated  that  the  husband 
owned  no  personalty.  That  year  there  waa  re- 
turned to  toe  county  auditor,  in  tbe  name  of  the 
huatmnd,  sufficient  personalty  to  satisfy  the  tax 
execodon.  The  husband  asserted  that  this  was 
done  through  an  error  of  the  audibH'.  and  UiMt  the 
pcraoualty  belonged  to  the  wife,  but  the  auditor 
contradicted  him.  The  wi£e  ^aup^^J;^^  said 
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penonalty  gUt  trim  ber  htuband.  Said  depaty 
made  retorn  of  nulla  bona,  and  lold  said  realtr 
to  the  linking  fond  commiHlon,  which  made  a 
deed  thereof  to  the  wife  on  receipt  ot  $37.60, 
wMch  the  hnsband  testified  he  had  borrowed, 
and  wliich  the  wife  testified  he  bad  borrowed  for 
her.  Tlte  testimoiiT  of  the  lender  was  not  gir- 
eo,  and  the  wife  gave  her  erideace  Terj  reluc- 
tantlf.  field,  tbat  the  wife  was  estopped  hj  her 
conduct  to  defend  against  the  mortgage  lien,  un- 
der the  title  acqobed  bj  her  at  the  tax  sale. 

Appeal  from  conmioD  pleas  cinmlt  conrt  of 
Florence  county;  W.  C.  Benet,  Judg& 

Action  by  the  Interstate  Building  &  Loan 
Association  against  N.  A.  Waters  and  others. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals. Bereraed. 

The  decree  was  as  follows: 

"This  Is  an  action  broaght  by  the  Interstate 
Building  and  Loan  Association  against  W.  C. 
Waters  et  aL,  to  fw^ose  a  mortgage  upon  real 
estate,  and  to  set  aside  and  cancel  certain 
deeds,  one  by  the  sheriff  of  Flwence  county 
to  the  sinking  fund  commission,  and  one  from 
the  sinking  fund  commission  to  N.  A.  Waters, 
one  of  the  defendants,  all  of  which  deeds  and 
the  mortgage  cover  the  same  tract  of  land. 
The  issues  raised  by  the  pleadings  Involre  the 
validity  of  a  tax  title,  which  title  is  sought  to 
be  set  aside  by  the  plalntifC  upon  four  grounds: 
(1)  That  the  peraooal  property  of  the  delin- 
quent taxpayer  was  not  flrat  exhausted.  (2) 
That  the  sheriflf  did  not  take  exclusive  pos- 
sessitm  of  the  delinquent  land.  <3)  That  while 
the  title  to  the  land  In  queetion  Is  n<nninally 
In  the  wife  of  the  delinquent  taxpayer,  he 
baring  paid  for  It  with  bis  money,  therefore 
he  Is  estopped  from  setting  up  title  against  the 
mortgage.  (4)  Tbat  by  reason  of  the  omission 
in  tbe  tax  execution  of  the  separate  Items  of 
taxation,  to  wit.  'For  the  State,'  'For  Public 
Schools,'  'For  County,'  'For  Special,'  that  the 
execution  is  fotally  defective,  and  tbe  sale 
thereunder  void. 

"The  first  three  grounds  are  questions  of 
fact,  and  controlled  by  the  testimony  which 
was  taken  before  special  referee,  and  is  be- 
fore this  court  Ttie  uncontradicted  evidence 
of  the  deputy  sheriff  shows  that  he  made 
search  for  personal  property,  and,  finding 
none,  levied  upon  the  real  estate,  leaving  the 
defendants  W.  C.  Waters  and  N.  A.  Watecs 
In  chaise  of  the  same,  aa  agents  of  the  sheriff, 
and,  by  his  action  in  the  premiaee,  I  am  con- 
strained to  hold  that  he  fully  complied  with 
the  law;  and  while  the  testimony  of  W.  G. 
and  N.  A.  Waters  is  conflicting  in  some  re- 
spects, not,  however,  on  material  points,  I 
think  that  It  is  sufflctentiy  clear  that  the  mon- 
ey borrowed  from  Dr.  Ilderton  by  the  husband 
with  which  to  purchase  the  land  was  bor- 
rowed for  the  wife,  X.  A.  Waters,  to  whom  the 
sinking  fand  oonunlsslon  made  titles,  and 
that  the  title  is  not  only  nominally,  but  really, 
in  her,  and  whatever  title  the  sinking  fund  got 
by  the  sheriff's  conveyance  she  has  by  the  con- 
veyance from  sinking  fund  commission. 

"This  brings  us  to  the  legal  issue  of  the 
■ca*e,  which  to  my  mind  is  quite  dear.  The 


face  of  the  execution  shows  that  the  whole 
amount  of  the  taxes  and  penalty  has  been  in- 
cluded, the  omissions  being  the  objects  of  tax- 
ation. In  Owens  v.  Owens,  25  S.  O.  1B9,  the 
circuit  Judge,  affirmed  by  the  court,  says: 
The  certified  copy  of  entries  In  the  forfdted 
land  record  directed  to  be  furnished  the  state 
auditor  I  do  not  think  is  intended  as  part  of 
the 'evidence  of  forfeiture,  but  merely  to 
able  the  state  and  county  treasurer  to  have  a 
correct  annual  settlement.*  I  think  it  but  com- 
mon sense  to  apply  his  reasonings  to  the  omis- 
sions In  the  execution  here  complained  of.  I 
can  see  no  other  purpose  they  supply  than  a 
settlement  between  the  fiscal  officers  of  the 
state  and  county.  They  add  nothing  to  the 
efficacy  of  the  execution.  They  can,  by  thdr 
absence,  detract  nothing  from  It.  All  the  tax- 
payer Is  hiterested  in  Is  the  total  amount  he 
Is  required  to  pay.  Its  distribution  Is  a  mat- 
ter for  the  offidals.  No  one  has  beoi  misled 
or  injured  by  the  omission  (tf  the  objects  of 
taxation  in  the  execution.  No  one  could  have 
gained  anything  by  their  insertion,  harmless 
in  either  aspect.  I  therefore  bold  that  the  hv 
regularity  is  not  such  as  would  affect  the  sale, 
and  that  the  conveyance  by  the  sinking  fund 
commission  to  N.  A.  Waters  la  a  valid  con- 
veyance, discharged  of  the  lien  of  the  mort- 
gage held  by  the  Interstate  Building  and  Loan 
Assooiatlon,  and  sought  to  be  fweclosed  in 
this  action;  and  It  Is  ordered,  adjudged,  and 
decreed  that  the  complaint  of  the  plaintiff  be 
dismissed,  and  defendant  have  leave  to  enter 
VP  judgment  for  coats." 

The  exceptions  are  as  follows: 

"(1)  The  court  erred  In  refusing  plaintiff's 
motion  to  amend  its  complaint. 

"(2)  The  court  below  erred  in  not  holding 
that  the  said  tax  warrant  or  execution  un- 
der which  the  aald  prc^terty  was  attempted 
to  be  aoid,  and  the  said  sale  and  conveyance 
made  thereunder  by  the  sheriff  of  aforesaid 
county,  are  fatally  defective,  and  utterly  null 
and  void.  Inter  alia,  for  the  f<41owlng  reasons: 
First  The  said  tax  warrant  or  execution  is 
void,  in  that  the  treasurer  failed  to  specify 
thereon  the  amount  to  each  fund,'  to  wit.  it 
does  not  appear  on  the  said  warrant  or  exe- 
cution what  part  of  said  amount  ot  taxes  was 
levied  tor  the  state'  purposes  or  the  amount 
levied  'for  public  schools,'  or  the  amount  for 
county  purposes,  or  the  amount  levied  tar  spe- 
cial purposes,  as  required  by  law.  Second. 
The  levy  by  the  sheriff  on  the  said  property, 
and  the  sale  made  under  said  defective  war- 
rant or  execution,  were  defective  and  void,  In 
that  the  sheriff  failed  to  take  either  possession 
or  exclusive  possession  of  said  property,  or  of 
any  ot  said  d^aulting  taxpay^-'s  property  so 
assessed,  real  or  personal,  as  required  by  law. 
Third.  The  alleged  levy  and  sale  of  said  prop- 
erty by  the  sheriff  under  said  defective  war- 
rant or  execution  was  fatally  defective.  In  that 
the  said  sheriff  did  not  first  levy  upon,  by  dis- 
tress and  sale,  the  personal  property  which  the 
said  defaulting  taxpayer  then  possessed  and 
owned  and  returned 
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tomptlnf  to  levy  upon  and  sell  the  said  real 
estate. 

"(3)  After  flodlBff  that  the  nncontradlcted 
evidence  of  the  depaty  sheriff  ahowe  that  he 
made  search  for  personal  property,  and,  find- 
ing none,  levied  upon  the  real  estate,'  the  court 
below  should  have  found  farther  that  at  that 
tUne,  and  at  time  of  the  alleged  levy  and  sale 
under  the  tax  execution,  the  defendant  W.  O. 
Waters  had  snfficl^t  personal  prc^erty  to 
have  satisfied  said  execution ;  that  the  reason 
said  deputy  did  not  find  said  personal  property 
was  the  false  statements  to  said  deputy  by 
said  N.  A.  Waters  that  W.  C.  Waters  owned 
no  personal  property,  and  the  false  and  ficti- 
tious claim  to  ownership  thereof  made  by  N. 
A.  Waters;  and  tbat,  by  reason  of  said  con- 
duct and  false  statement^  the  court  below 
erred  In  not  holdlosr  that  N.  A.  Waters  was 
and  Is  estopped  from  setting  up  aald  tax  deeds 
and  sale  of  the  real  estate  under  said  tax  exe- 

CUtlOD. 

"(4)  The  court  below  erred  In  not  finding 
and  holding  that  the  defaulting  taxpayer,  W. 
0.  Waters,  paid  the  amount  of  taxes  so  as- 
sessed, with  cost  and  expenses,  and  thereupon 
the  sinking  fund  commission  made  convey- 
ance of  said  property  to  the  defendant  N.  A. 
Waters,  the  wife  of  W.  0.  Waters,  and,  though 
nominally  the  title  was  in  name  of  N.  A. 
Wat^  the  real  utle  and  beneficial  Interest 
therein  Is  atlU  In  W.  O.  Wat€rs;  and  In  not 
holdhig  that  the  Hen  of  plaintiff's  mortgage 
was  superior  to  any  alleged  title  of  the  de- 
fendant X.  A.  Waters  acquired  by  the  convey- 
ance from  the  sinking  fund  commlsalon. 

"(5)  The  court  below  erred  In  finding  that 
'the  money  borrowed  from  Br.  Uderton  by  the 
husoand  with  which  to  purchase  the  land  was 
borrowed  for  the  wife,  N.  A,  Waters,  to  whom 
the  sinking  fund  commission  made  titte,  and 
that  the  title  Is  not  only  nominally,  but  really, 
in  her,  and  whatever  title  tbe  sinkhig  fnnd 
commission  got  by  tiie  sheriffs  conveyance  the 
has  by  the  conv^vnce  trom  tiw  sinking  food 
commlsston.* 

"(6)  The  court  below  erred  In  not  finding 
that  the  money  paid  to  the  sUUcing  fund  com- 
mission was  the  individual  nxmey  of  W.  0. 
Waters,  and  that  tiw  erareyance  fn>m  the 
sinking  fund  oommlaslan  was  taken  by  W.  C. 
Waters  In  name  of  bis  wife,  N.  A.  Waters,  for 
the  purpose  of  defeating  the  lien  of  plaintiff's 
mortgage. 

"(7)  The  court  bdow  erred  In  holding  that 
the  conveyance  of  the  sinking  fund  commis- 
sion to  X.  A.  Waters  is  a  valid  ocmveyance, 
dlschai^ed  of  ttae  lien  of  the  mortgage  held  by 
the  plaintiff,  and  sought  to  be  forcdoood  in 
this  action,  and  In  dismissing  the  plaintiff's 
complaint" 

Thompson  A  Kershaw  and  Henderson  Bros., 
for  appeUant  W.  V.  Clayton,  for  respond- 
ents. 

JONES,  J.  The  defendants  W.  G.  Waters, 
J.  G.  Waters,  and  J.  B.  Waters,  an  December 
8,  ISOi,  besides  assigning  theh:  10  shares  of 


the  capital  stO(dc  of  tbe  plaintiff  aasodatlon, 
executed  a  mortgage  to  plaintiff  on  certain 
real  estate  In  the  of  Florence,  to  secure 
theh-  bond  given  for  a  loan  of  9900.  This  real 
estate  was  assessed  for  taxation  In  the  name 
of  W.  0.  Waters,  together  with  some  personal 
pnq>erty  also  assessed  In  his  name,  whldi  tat- 
ter was  assessed  at  $25.  W.  G.  Watera  having 
defaulted  In  the  payment  of  taxes  on  this 
pro[>erty,  a  tax  execution,  dated  March  7, 
1893,  for  110.83,  was  Issued,  and  placed  In  the 
hands  of  tbe  sheriff.  After  a  return  aC  nulla 
bona  as  to  personal  property,  the  sheriff,  after 
due  advertisement,  exposed  for  sale,  and  sold, 
the  said  mcntgaged  real  estate  to  the  sinking 
fund  commission,  the  mme  being  conveyed  to 
the  sinking  fund  commission  by  the  sheriff, 
by  deed  dated  September  28,  1893.  On  De- 
cember 16,  1893,  for  f37.50,  the  shiklng  fund 
commission  made  a  deed  for  tlils  land  to  the 
defendant  N.  A.  Waters,  tbe  wife  of  the  de- 
fendant W.  0.  Waters.  This  action  was  com- 
menced April  3,  1895,  to  set  aside  the  above 
deed,  and  to  foreclose  the  said  mortgage. 
This  appeal  is  from  a  decree  dismissing  the 
complaint  The  decree  and  exceptlona  ttwre- 
to  appear  in  the  official  report 

The  case  was  heard  upon  testimony  taken 
a  referee  under  an  order  of  reference^  On 
the  call  of  the  case  In  the  drcuit  comt,  plain- 
tiff, having  given  notice  thereof,  moved  to 
amend  the  complaint  so  as  to  conform  flie 
pleading  to  the  proof  by  the  addition  of  cer- 
tain wedfled  auctions.  Tbe  refusal  of  the 
motion  to  amend  Is  the  first  ground  of  appeal. 
The  matter  of  allowing  such  amendment  is 
within  the  dlscretkm  of  tiie  drcolt  court,  and 
we  do  not  find  that  It  has  abnsed  that  dlsoe- 
tlon,  to  the  prejudice  of  appellast 

The  deed  of  the  sheriff  to  tilie  linking  fond 
comndBBlon  Is  attacked  on  three  grounds:  (1) 
Failure  of  the  county  treasurer  to  ^edfy  on 
the  tax  execution  tbe  amount  of  taxes  aega- 
rately  for  eadi  fund,  fbL  state,  public  sdUxds, 
county,  and  qpeelal.  (2)  Failure  of  tbe  sheriff 
to  take  exelnslve  possesslrai  of  the  ddlnanrat 
land.  (3)  Failure  of  tbe  sheriff  to  first  ex- 
haust the  taxpayer's  personal  property. 

We  agree  with  the  circnlt  Jndge  tbat  the 
failure  of  the  county  treasurer  to  specif  tbe 
amount  of  taxes  for  eadi  separate  fund  la  not 
such  an  insularity  as  would  make  void  tbe 
Bale  by  tbe  sheriff.  Tbe  aggregate  amount  of 
the  taxes  for  state,  pnUlc  achoolB,  county,  and 
special  was  spedfied  in  tbe  execution.  The 
executton  showed  the  sheriff  what  to  collect, 
the  taxpayer  what  to  pay,  and  disckwed  tbe  gen- 
eral purposes  of  tiie  tax.  Tb»  aggrefi^te  tax  Is 
admUted  to  be  correct  and  It  la  not  ooiyiaided 
tiut  the  pn^erty  in  question  was  not  bound  br 
the  lien  for  the  aggregate  tax.  Under  these 
circumstances,  we  cannot  hold  tbat  the  mere 
omiaslon  to  fill  certain  blanks  (Aowlng  the 
amount  of  tax  going  to  each  q)edflc  fund,  not 
material  for  the  informatlai  or  iffotectton  of 
either  the  sheriff  or  the  taxpayer.  Is  a  htal 
irregularity. 

In  reference  to  ttae  obIectijm>that  tbeisheriir 
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falM  to  take  enaoilt*  poneoloo  of  tba  d*- 
Unqnant  land,  the  cteeatt  Judge  fband,  u  mat- 
ter of  fact  tliat  tbe  ataerlff  **Iertod  opoo  the 
real  estate,  leaTlng  the  defiendanta  W.  O.  Wa- 
tera  and  N.  A.  Waters  In  diakge  of  the  aame. 
aa  agoits  of  the  aheriff.**  The  pff«p<mdaaBoe 
of  the  erUence  la  not  agaloBt  tbla  cooclialon. 
It  followa  that  tUa  gronnd  of  ot^ectlon  nnut 
tan. 

In  reference  to  Oib  pcrintthat  the  aherifl  fail- 
ed to  first  ezhaiut  the  taxpayeVa  inrsonal 
property,  the  dmdt  Judge  fotmd,  aa  matter 
of  fact,  that  the  deputy  Bherlfif  made  seerch  for 
personal  property,  and  found  none.  The  re- 
Intn  of  nulla  bona  as  to  personal  property  was 
prima  fade  evidence  that  there  was  no  per- 
sonal pn^nty.  Bbangh  t.  MnlUnax,  84  S.  O. 
374,  IS  S.  B.  ei8.  This  Case  of  Bbangh  t. 
MidUnax  held  that,  befwe  the  land  of  a  de> 
faulting  taxpayer  could  be  validly  sold  for 
the  nonpayment  of  taxea  thereon,  there  must 
tw  an  nnsneceatfnl  effort  made  to  enfbrce  pay- 
ment tqr  dlstrees  and  sale  of  the  personal  prcqjh 
erty  of  the  d^nltlng  taxpayer.  Thlsconatmo- 
tlon  was  apiiUed  to  the  tax  act  of  1880,  and 
we  think  fba  aame  constmctlon  should  be  given 
the  tax  act  of  1891,  npon  wUdi  tUs  case  de- 
pends. This  must  be  so,  for  the  legislature 
thonght  It  necessary,  In  the  tax  act  of  1882, 
and  In  the  anbseqnent  tax  acts,  to  Incorpo- 
rate a  proiirion  "that  distress  and  sale  of  pei^ 
aonal  property  shall  not  he  a  condition  preced- 
eat  to  the  seizure  and  sale  of  any  real  prop- 
erty herennder."  Under  the  act  of  1891,  the 
personal  int)perty  of  W.  0.  Waters  was  first 
llaUe  for  the  payment  of  the  taxes  In  ques- 
tion. But  a  bona  fide  purchaser  at  a  tax  sale 
of  realty  has  tiie  right  to  rely  upon  the  return 
of  nulla  bona  aa  the  best  evidence  that  tiaere 
was  no  personeJ  property  which  could  be  fotmd 
and  sold  for  the  payment  of  the  taxes,  and,  as 
against  such  a  purchaser,  we  could  not  hold 
that  his  title  could  be  defeated  by  merely 
showing  that  as  matter  of  fact,  there  was 
personal  property  of  the  ddlnquent  taxpayer 
which  may  have  been  seized  and  sold  for  the 
taxes.  Under  such  a  holding,  little  reliance 
could  be  placed  on  tax  sales  of  realty,  and,  In 
consequence,  the  machinery  upon  which  the 
state  rdles  to  secure  revenues  essential  to  Us 
eilstenoe  would  be  greatly  Impaired.  If, 
therefore,  the  plaintiff  was  seeking  to  foredose 
the  mortgage  In  question  against  the  sinking 
fond  commission,  or  any  other  bona  fide  pur- 
chaser at  the  tax  sale,  having  no  notice  or 
knowledge  that  the  return  of  nulla  bona  was 
false,  we  would  fed  botmd  to  hold  that  such 
purchaser's  title  could  not  be  defeated  by  a 
mere  showing  that  there  was  personal  property 
out  of  which  the  taxes  should  have  been  col- 
lected. Such  a  purchaser,  too,  when  all  pre- 
requisites for  sale  had  been  compUed  with, 
would  take  the  property  dlschai^ed  of  all  liens, 
by  mortgage  or  otherwise.  Shell  v.  Duncan, 
31  S.  0.  547,  10  a  E.  330;  Wilson  v.  Cantrell, 
40  S.  C.  114,  18. S.  E.  517.  The  mortgagee 
could  Dot  complain  at  such  a  result,  since  the 
statute  affords  the  mortgagee  ample  protection. 


B«r.  Bt  I  884»  proTldea  Out  tte  noclgim 
at  any  time  before  aale,  may  pay  the  taxea, 
vrlth  costs  and  penalties,  and  Is  entitled  to 
Include  the  amount  so  paid  bt  the  debt  secured 
by  the  mor^pige.  Common  jsudence  demanda 
that  the  mortgagee,  premmed  to  know  the 
law,  and  bound  to  take  notice  of  the  advertise- 
ment of  Bale  for  taxea,  shall  make  It  Ua  bvl- 
ness  to  see  that  the  state's  superior  lien  for 
taxes  shall  not  sweep  away  his  security,  and, 
to  shield  him  from  the  consequences  of  his 
negligence,  wo  would  not  feel  Justified  In  Im- 
pairing the  remedlea  for  the  collection  of  taxes. 

In  this  connectka,  we  conMor  the  third 
ground  of  appeal,  which  allwes  that  Ae  dr- 
cnit  judge,  having  found  that  the  deputy  sher- 
iff  made  search  and  found  no  personal  prop- 
erty, shonld  have  fonnd  aa  matter  of  UjA.  ttuit 
the  defendant  W.  O.  Watera  had  saffldent  per- 
sonal property  to  have  satisfied  said  tax  «n* 
cntton,  and  that  the  deputy  did  not  find  said 
pn^)er^  because  of  the  false  statement  by  the 
defendant  N.  A.  Waters  that  W.  a  Watera 
owned  DO  personal  property*  and  tiiat,  by  rea- 
son of  such  conduct  and  false  statement,  the 
eoort  erred  In  not  holding  N.  A  Watns  ea* 
topped  from  setting  np  said  tax  sale  of  realty 
and  deed  as  against  the  m<»rtgagee.  It  to  cilear 
that  a  mortgagor  cannot,  by  his  negligoice  or 
fraud,  suffer  the  mortgaged  lands  to  be  aold 
tot  taxes,  and  then.  1^  purchase  at  the*  tax 
sale,  or,  after  forfeiture,  from  the  sinking  fund 
commission,  acquire  a  title  which  he  may  set 
up  to  defeat  the  mortgagee's  lien  on  said  prop- 
erty. A  court  of  equity  could  not  tolerate 
this.  What  cannot  be  done  directly  will  nor 
be  permitted  to  be  done  Indirectly.  Ther^ors 
a  court  of  equity  could  not  permit  the  wife  of 
the  mor^agor  or  any  other  person  to  acquire 
such  title,  to  the  detriment  of  the  mortgagee, 
as  the  result  of  a  deliberate  scheme  between 
the  purchaser  and  the  mortgagor  to  defeat  the 
Hen  of  the  mortgage.  Such  conduct  would 
estop  the  purchaser  from  asserting  such  title 
against  the  mortgage  lien.  A  careful  examina- 
tion of  the  testimony  in  this  case  convinces  us 
that  the  defendant  N.  A.  Waters  is  estopped  to 
assert  her  title  from  the  sinking  fund  commls- 
Blon  against  the  plaintiff's  right  to  foreclose  Its 
mortgage  lien  th«eon.  We  have  shovni  that 
the  personal  property  of  the  taxpayer  should 
first  be  exhausted  before  resort  to  bis  realty, 
und^  the  provisions  of  the  act  of  1801.  In 
this  case,  the  taxpayer,  W.  O.  Waters,  for  the 
fiscal  year  during  which  he  defaulted  In  the 
payment  of  his  taxes,  returned  as  his  own 
personal  property  valued  at  f 25, —more  than 
sufficient  to  pay  said  taxes.  The  complaint 
allied  that  W.  G.  Waters,  at  the  time  of  the 
levy  on  the  land,  owned  sufficient  personal 
prc^ierty  In  Florence  county  to  have,  by  levy 
and  sale,  realized  said  taxes.  W.  O.  Waters 
did  not  answer  said  complaint.  When  on  the 
stand,  he  denied  that  he  had  any  personal 
property  at  the  time  of  said  return,  and  said 
that  the  personal  property  returned  belonged 
to  his  wife.    He  attempted  to  explain  how 

he  returned  his  wife's  property.  In,  his, 
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name  by  tayliv:  "Sometimes  he  [tbe  county 
auditor]  wonld  get  my  wife's  property  chained 
to  me,  Instead  of  my  wife."  This  explana- 
tion the  comity  andltor  contradicted.  W.  C. 
Waters  farther  testified  that  he  bought  this 
peraonal  property  from  W.  D.  Heape  and  oth- 
ers, and  sold  It  to  bis  wife,  N.  A.  Waters,  and 
that  she  paid  tor  It  In  money  all  at  one  time. 
Mrs.  N.  A.  Waters,  when  asked  where  she  got 
this  proper^,  said  she  did  not  feel  disposed  to 
answer,  but  she  finally  said  that  her  husband 
was  a  carpenter,  and  made  It,  and  gave  It  to 
her,  piece  by  piece;  that  she  paid  no  money 
for  It  Whea  the  deputy  sheriff  went  to  lery 
the  tax  execution  on  the  personal  property  oC 
W.  G.  Waters,  Mrs.  Waters  told  the  deputy 
that  W.  C.  Waters  had  nothing  but  his  wearing 
clothes.  The  personal  property  returned  for 
taxation  In  the  name  of  W.  C.  Waters  was 
then  In  the  boose  vheee  W.  C.  Waters  and  bla 
wife.  N.  A.  Waters,  resided,  to  which  place  the 
deputy  went  to  make  lery.  Id  coo  sequence 
of  this  statement  by  Mn.  N.  A.  Watos,  which 
was  told  to  W.  C.  Waten,  the  deputy  made  re- 
turn of  nulla  bona  as  to  personal  property. 
We  are  bnpreased  tiut  the  claim  that  the  per- 
sonal iwoperty  not  W.  C.  Waters',  but  N. 
A.  Waters',  was  false,  and  was  made  with  a 
view  to  cause  seizure  and  sale  of  mortgaged 
property  In  order  to  defeat  the  mortgage  Uen. 
This  omclnslon  la  aided  by  the  testimony  as 
to  the  conduct  of  Mr.  and  Mrs.  Waters  after 
the  land  was  forfeited  for  nor^yment  at 
taxes. 

In  this  connection,  we  win  conifer  ttab 
foiutt,  fifth,  and  sixth  grounds  of  appeal. 
Tbe  circuit  Judge  found  "that  the  money  bo^ 
rowed  from  Dr.  nderton  by  tbe  husband  with 
which  to  purchase  the  land  was  borrowed  for 
the  wife,  N.  A.  Waters,  to  whom  the  sinking 
fund  commission  made  Utle,  and  that  the  tlUe 
iB  not  only  nominally,  but  really.  In  her." 
The  evldoice  satisfies  ttila  court  that  W.  O. 
Waters  borrowed  the  money,  f37JM>,  and  paid 
ft  to  the  sinking  fund  OHnmlsBlon,  and  bad 
tbe  deed  made  In  the  name  of  his  wife,  as  part 
of  the  scheme  betweoi  talm  and  bis  wife  to 
defeat  tiie  lien  of  plaintiff's  mortgage.  The 
complaint  alleged  that  the  deCanltIng  taxpay- 
er, W.  O.  Waters,  paid  die  amount  ctf  taxes 
assessed,  with  costs  and  expenses,  and  there- 
up<m  the  sinking  fund  commission  made  coa- 
vayance  of  said  pmperty  to  tiie  defendant  N.  A. 
Waters.  W.  C.  Waters  did  not  answer  the  cwn- 
plalnt  and  deny  this.  The  following  Is  taken 
from  Ibo  record  of  tbe  testimony  of  W.  G. 
Waten:  "Q.  Who  did  yoo  pay  the  money, 
937JiO,  to,  for  the  deed?  A.  To  the  state 
agent,  Mr.  Cooper.  Q.  Where  did  you  get  the 
mtm^  from  to  pay  ItT  A.  Borrowed  It  from 
Dr.  Uderton.  Q.  What  secnrlly  did  you  glre? 
A- 1  gave  him  a  paper  on  the  lots.  I  signed 
the  paper  I  gave  him.  Tbe  paper  was  on  one 
lot  (mly.  Q.  Has  Dr.  Ildttton  got  that  paper 
yet?  A.  1  don't  know.  He  has  not  been 
paid.  It  was  a  short  paper,  drawn  up  by  Dr. 
IMerton.  ttiat  the  lot  was  to  be  security.  It 
was  after  the  ^te  agent  came  here.'*  Mrs. 


M.  A.  Waters  testified  on  this  subject  as  fol- 
lows: "A.  I  dalm  the  land  described  In  tbe 
complaint   Q.  Who  did  you  get  It  from?  A. 
The  deed  will  show.   I  got  It  frcnn  the  sinJclng 
fund.   The  agent  was  Mr.  Cooper.   I  got  tb^ 
money  from  Dr.  nderton,  from  whom  1  bor- 
rowed.   It  was  $87.50,  If  I'm  not  Twiatafc^-^*, 
Q.  What  sent  of  security?   A.  I  don't  fed  dis- 
posed to  answer  the  qnestl<m.   1  refuse  to  an* 
swer  It.   Q.  Why?   A.  I  don't  think  It  nece«- 
sary.  My  husband  borrowed  It  for  me.  Q. 
Who  made  the  trade  with  Cooper?    A.  Both  I 
and  my  husband  talked  to  Mr.  Cooper  about 
It  Q.  Did  yon  glTe  Dr.  Ild«ton  a  note?  A. 
I  don't  feel  dlqweed  to  answer  it  *  *  *  Q. 
What  sort  of  security  did  you  give  Dr.  Dderton 
for  this  money?   A.  I  gave  him  a  note.  Q. 
Is  that  all?  A.  Yes.   Q.  Who  was  present 
when  you  gave  this  note?  A.  I  do  not  remem- 
ber.   Q.  Was  your  husband  presmt?   A.  Yes. 
sir."   It  will  be  noted  that  W.  C  Waters  does 
not  say  he  borrowed  the  money  for  his  wife. 
That  thought  came  from  Mrs.  N.  A.  Waters 
alone.   Her  evident  reluctance  to  testify  is 
not  calculated  to  Impress  a  court  of  equity 
favorably.   It  is  Impossible  to  believe  that 
she  bwrowed  the  money  from  Dr.  ndertim. 
giving  htm  her  note  for  It,  In  view  of  W.  C 
Waters*  testimony  that  he  borrowed  the  maa- 
ey,  and  gave  Dr.  Ilderton  a  pi^er  signed  by 
himself,  on  one  of  the  lots  In  question.  It 
Is  to  be  r^retted  that  Dr.  Dderton,  a  most 
worthy  gentleman,  was  not  called  on  to  tes- 
tify In  80  ImpOTtant  an  issue.   If  the  husband 
borrowed  the  money  either  for  himself  or  hia 
wife,  and  used  tbe  money  thus  obtatoed  to 
put  the  title  to  the  mortgaged  pronlses  In  the 
name  of  his  wife,  In  order  to  firee  It  from  the 
lien  of  the  mortgage,  such  a  tranaaetim  can* 
not  find  favor  In  a  court  of  equity.   The  cir- 
cuit court  med  in  not  holding  N.  A.  Waten 
estopped  by  her  conduct  to  d^end  against  the 
nuntgage  Mea,  under  the  title  acquired  by  her 
under  the  tax  sale.   FurOiermore,  the  def«id- 
ants  W.  a  Waters,  J.  G.  Watos,  and  J.  B. 
Waten  did  not  answer  the  ctnnplBlnt 

Plataitiff  Is  entitled  to  foredosnre  agslnst  the 
mortgaged  j^emises,  and  Judgment  agiUnst 
said  last-named  defendants  for  any  deficiency 
ML  the  mortg^  debt  alter  sale  of  the  pron- 
Ises,  and  application  ot  the  proMeds  to  the 
costs  and  mortgage  debt,  according  to  law. 
Ohfl  Judgment  of  the  drcolt  court  is  reversed, 
and  the  case  remanded  for  farther  proceed- 
ings hi  accordance  with  the  >  principles  berdn 
announced. 


00  S.  G.  SL4) 
OREBN  et  aL     GRBBK  et  at 
(Supreme  Court  of  Sooth  GaroUna.   Sept  80, 
1897.) 

Bqcitt  —  pLBADiye  —  DsMtmasa  nr  Scranis 
Court— An'swbh— IxscBAXCB  Mourt  CoLi.aoTSD 
BT  Lite  Texaxt^Riohts  of  Lira  Tsrakt  Am 
Rbmaindeh-Men— Rhfrrbscb. 
1.  Under  Const,  art  5,  S  4;  dedsring  that  tiie 
supreme  court  "shall  have  appellate  jarisdtcHoD 
only  In  cases  of  diancwy,  aniLdn  J^^MOff^i 
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tfaer  i^&U  rrrlew  tiw  findlafi  of  fMt  m  wdl  aa 
tbe  Uw,"  a  demamr  to  a  complaint  In  eqnitr 
far  want  of  facts  cannot  be  interposed  for  the 
int  time  In  tbe  Kuprcme  court,  though  Code,  i 
leO.  decbuM  tbat»  If  no  objection  be  taken  either 

Sdemnrrer  at  anawer,  doendant  aboil  be  deem- 
to  hare  waired  the  tame,  excepting  only  the 
objection  to  Juriadiction,  and  Um  objectim  that 
tte  compUnt  doea  not  state  facta  mffldent  to 
ematltiite  a  canse  of  action. 

2.  A  com{dalnt  asainst  O.  and  others  alleged 
tbat  Q.*s  mother  gave  tier,  by  will,  tiie  homestead 
tw  life,  with  raniinder  ot»  to  Q.  s  four  brothers 
(MttiDg  oet  the  clanae  of  the  will  making  the 
•eriae):  tliat  G.,  on  her  mother's  death,  took 
posaesMon,  and  iaanrifd  the  dwelling  house  against 
fire;  that  the  hooM  bnmed,  and  she  collected  the 
insorance  moner;  that  she  did  not  rebuild,  but 
toTcsted  it  tn  other  propwtr  described;  tliat  she 
•penly  dlsaTowed  any  trust  relation  to  said  mon- 

2,  or  the  property  In  whidi  it  was  invested; 
ftt  she  liad  grren  away  part  of  sacb  property, 
and  Intandcd  to  di^oae  of  the  balance;  and  that 
O/a  four  brothers  had  all  died  totestote.  It 
also  set  ont  facto  showing  that  plaintlfb  were 
administrators  and  hdra  of  two  of  the  deceased 
brothers,  and  prayed  that  a  trust  be  declared  as 
to  such  ^ropertj.  The  answer  alleged  that  O. 
and  her  four  brotiicn  were  resldnaiy  legatees; 
that  the  two  of  sndi  brothers,  whose  representa- 
ttrea  and  heirs  wete  i^ainuffs,  received  large 
aiHDs  from  said  estate,  not  accounted  for;  that 
snch  sums  exceed  thdr  shares  thereof  more  than 
their  respectlTe  interests  in  remainder  In  said 
homestead  property,— and  prayed  that  the  rep- 
resentative of  one  of  snch  deceased  brothers,  who 
was  not  a  party,  be  brought  in»  and  that  an  ac- 
counting be  had,  etc  Held,  that  such  answer 
was  bad,  in  that  the  excess  of  receipts  by  the  re- 
mainder-men from  the  estate  of  testatrix  had  no 
relation  to  the  relief  asked  by  plaintifiEs. 

8.  Where  a  life  tenant  of  land  with  a  building 
thereon  faisures  tlie  building  In  his  own  name,  the 
money  collected  hy  him  from  the  insurer  on  a 
total  loss  should  be  used  in  rebuilding,  or  should 
go  to  the  remainderman,  reserving  the  interest 
for  life  for  the  life  tenant. 

4.  Where  a  life  tenant  Insures  the  property 
against  fire  for  a  number  of  years,  he  is  entitled, 
in  case  of  loss,  to  be  reimbursed  ue  money  paid 
fbr  tbe  insurance  the  year  the  loss  occoned,  but 
not  all  the  money  paid  for  insurance. 

5.  Where  a  life  tenant  insures  the  iwoperty, 
collecte  the  insurance  money,  and  disavows  any 
trust  relation  to  the  money  collected,  or  to  the 
property  In  whidi  he  has  Invested  It,  sn  action 
by  remainder-men  against  the  life  tenant  and 
others  to  declare  a  trust  as  to  sudi  money  and 
propMty  is  a  proper  one  for  reference. 

Jones,  J.,  dissenting. 

Appeal  from  cMnroon  pleas  circuit  court  at 
Blchland  cotmty;  O.  W.  Buchanan,  Judge. 

Action  by  Frederick  L.  Oreen  (as  administra- 
tor of  the  estate  of  Allen  J.  Green,  deceased, 
and  BM  administrator  of  the  estate  of  Frederick 
Jj.  Green,  deceased,  and  also  in  his  own  rlghQ, 
WllUam  G.  Green,  G.  Washington  Prlogle,  Al- 
tai 0.  Green,  Walter  G.  Green,  Sally  S.  Green, 
Allen  J.  Green  (of  Alabama),  Walter  Green, 
and  Martha  O.  Green  against  Lucy  J.  Green, 
Halcott  P.  Green  (as  trustee),  Sally  G.  Hey- 
ward,  Lucy  P.  Heyward,  Nathaniel  B.  Hey- 
ward,  Halcott  P.  Green  (as  administrator  of 
tbe  estate  of  Halcott  p.  Grerai,  deceased,  and 
also  as  administrator  of  the  estate  of  John  8. 
Green,  deceased,  and  also  In  his  own  right), 
Allen  J.  Green  (of  South  Carolina),  Eliza  G. 
Singleton,  M.  Caroline  Jerrey,  Walter  Izard, 
Henry  Izard,  Allen  Izard,  Izard  Heyward,  and 
Frederick  G.  De  Sanssnre  to  declare  a  trust, 
eta    From  a  judgment  sustaining  a  donurrer 


to  tbe  answer,  defendants  other  than  Frederick 
O.  De  Saaasure  appeal.  Affirmed  and  remand- 
ed. 

The  exceptions  and  grounds  of  appeal  an  as 

follows: 

"Defendanto  except  to  the  order  of  Judge 
Buchanan  upon  the  f (lowing  grounds:  (1) 
Because  It  appears  from  the  {headings  that  the 
foundation  tbe  i^aintlffs'  claim  and  that  of 
the  defendanto  to  the  r^ef  sought  by  them  is 
one  and  the  same,  to  wit,  the  will  of  Lucy  P. 
Green,  deceased,  and  hence  the  defense  or 
counterclaim  Is  a  pn^r  one,  under  the  laws 
of  this  state;  and  the  Judge  erred  In  not  » 
holding.  (2)  Because  it  appears  from  the  com 
plaint  that  the  right  of  the  plaintiffs  to  main- 
tain this  action  Is  derived  by  inheritance  trtan 
devisees  under  the  will  of  Xncy  P.  Green,  de- 
ceased; and,  it  being  admitted  by  the  demur- 
rer timt  the  ancestors  of  the  plaintiffs  are  in- 
debted to  the  estate  ot  Lucy  P.  Gre«i,  plaln- 
tiffs  take  the  assets  descended,  charged  with 
the  debt  of  their  respective  ancestors,  and 
must  account  for  such  debta  before  they  can 
receive  any  portion  of  said  estate;  and  the 
judge  erred  In  not  so  holding.  And  &)  be- 
cause one  of  said  devisees,  to  wit,  Allen  J. 
Green,  being  also  one  of  the  executors  of  the 
said  Lucy  P.  Green,  the  plaintiffs  who  Inherit 
through  him  can  take  no  assets  of  the  said  es- 
tate until  accounting  Is  bad  ot  his  executor- 
ship; and  the  Judge  erred  In  not  so  holding. 
(4)  Because,  the  demurrer  admitting  that  the 
contract  of  insurance  only  covered  the  inter- 
est of  the  life  tenant,  the  defendant  Lucy  J. 
Green,  as  matter  of  law  the  remainder-men 
can  have  no  interest  In  the  Insurance  money; 
and  the  Judge  erred  In  not  so  holding.  (B)  Be- 
cause, even  if  the  contract  <tf  insurance  be 
held,  as  matter  of  public  policy  or  law.  to  re- 
dound to  the  benefit  of  the  remainder-men,  the 
defendant  Lucy  J.  Green  must  be  reimbursed 
the  Insurance  premiums  and  rejialrs  made  nec- 
essary by  the  casualties  of  war,  the  same  hav- 
ing been  p^d  out  of  her  private  funds;  and 
the  jndge  erred  in  not  so  holding.  (6)  Be- 
cause the  insurance  money  arising  from  the  de- 
stmctiw  ot  the  dw^ng  house  fire  be- 
came personal  proper^,  and,  if  it  passed  at  all 
under  the  will  ot  Lucy  p.  Green,  became  a 
part  of  the  residuary  estate,  and,  the  answer 
alleging  and  the  demurrer  admitting  an  orig- 
inal failure  of  aseeta,  the  defense  was  proper 
either  as  a  counterclaim  or  set-off;  and  the 
Judge  erred  In  not  so  holding.  (7)  That  un- 
der section  292  of  the  Code,  and  the  general 
principles  of  equity  Jurisprudence,  all  parties 
in  Interest  being  before  the  court  (Halcott  P. 
Green,  one  of  the  defendanto,  being  admitted 
by  the  demurrer  to  be  the  administrator  de 
bonis  non  of  the  estate  of  Lucy  P.  Green),  the 
defendanto  have  the  right  to  have  all  matters 
arising  under  the  will  of  Lucy  P.  Green,  and 
germane  to  tbe  settlement  of  her  estate,  adjust- 
ed in  this  action,  even  though  the  matter  be 
subject  for  an  independent  cause  of  action,  If 
for  no  other  purpose,  to  prevent  circuity  of  ac- 
tion and  multiplicity  ^g^M?by  ^(9©g*@ 
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erred  In  not  so  holding.  (S)  Because  hiu  honor 
erred  In  referring  all  the  issaee  of  fact  to  tbe 
master,  whereas  it  1b  submitted  that  the  de- 
fendants not  having  consented  to  such  curder, 
it  sboold  haTe  been  referred  only  to  take  the 
testimony  and  report  the  same  to  the  court" 

The  motion  to  diem  las  le  as  fcdlows:  "De- 
fmdants  (appellants)  more  the  supreme  court 
to  dismiss  the  complaint  herein  because  it  ai^ 
pears  from  the  face  thereof  that  the  same  does 
not  state  facts  sufficient  to  constltnte  a  cause  of 
action  against  the  defendants,  in  that  (1)  it 
faibi  to  allege  facts  sufficient  to  show  any  obli- 
gation on  the  part  of  the  life  tenant  to  keep  the 
boUdlngs  Insured,  or  that  the  Insurance  effect- 
ed by  life  tenant  was  taken  to  protect  the  In- 
terest of  the  remainder-mai;  (2)  it  falls  to  al- 
lege that  the  amount  received  by  the  life  ten- 
ant from  the  Insurance  company  up<Mi  the 
bnmlug  of  the  dwelling  exceeded  the  value  ot 
hee  Interest  therein;  (3)  that  from  the  facts 
stated,  as  matter  of  law,  the  money  arising 
from  the  Insurance  is  the  sole  property  of  the 
defendant  Lucy  J.  Green,  and  neither  the 
plaintiffs  nor  their  ancestor,  who  were  re- 
malnder^men  under  the  will  of  Lucy  P.  Green, 
deceased,  hare  any  interest  therein;  and,  fall- 
ing In  this,  (4)  that  if  the  remainder-men  un- 
der the  will  of  Lucy  P.  Green  have  any  ]n- 
terest  in  the  said  money  arising  from  the  in- 
surance, as  matter  of  law,  that  Interest  is  the 
right  to  receive,  npoo  the  death  of  the  defend- 
ant Lucy  J.  Green,  the  life  tenant,  only  ao 
much  ot  the  93,000,  Insurance  money,  as  re* 
mains  after  deducting  all  premiums  of  Insur- 
ance that  have  been  paid,  without  any  interest, 
and  without  any  profits  or  accretions  that  may 
have  arisen  from  Its  use;  and,  there  being  no 
allegation  of  inscdvency,  there  is  neither  a  re- 
sulting trust  nor  a  case  tor  eqidtabis  intevfer- 
ence  made  by  Uie  eomplalnt" 

Allen  J.  Green  and  Halcott  P.  Green,  for 
appellanta.  Robert  W.  Shand,  for  respond- 
ent!. 

POPB,  J.  This  action  was  commenced  on 
the  28th  May,  1S96,  in  the  court  ot  <»>nimon 
pleas  for  Richland  county.  Tbe  complaint 
alleged.  In  substance: 

In  first  paragraph:  That  Lucy  P.  Green, 
widow,  late  of  the  city  of  Columbia,  in  this 
state,  departed  this  life  on  the  6th  day  of 
April,  1864,  leaving  of  force  her  last  will  and 
testament,  whereby,  in  the  first  item  thereof, 
she  devised  as  follows:  "1st,  I  devise  and 
bequeath  to  my  daughter,  Lucy  J.  Green,  my 
house  and  lot  in  Columbia,  my  present  resi- 
dence, together  with  all  the  furniture  and 
things  appurtenant  In  the  house  and  kitchen. 
The  lot  contains  one  acre  and  a  half,  and  Is 
separated  by  a  fence  from  my  adjoining  lot. 
This  devise  Is  made  to  her  for  life,  for  her 
sole  and  separate  use,  not  subject  to  debts, 
contracts,  or  control  of  any  husband  with 
whom  she  may  Intermarry.  At  her  death  I 
devise  and  bequeath  tbe  same  to  my  four 
sons,  Allen  J.  Green,  Halcott  P.  Green,  Fred- 


erick-L.  G^een,  and  John  S.  Green,  aad  tbe 
children  of  my  daughter,  Lacy.  If  she  should 
have  any  living  at  her  death,  they  taking 
among  them  one  share.  If  she  leaves  none 
living  at  her  death,  then  to  my  four  sons." 
"CS)  That  the  defendant  Lucy  J.  Green,  who 
Is  the  devisee  for  life  named  In  said  will.  Im- 
mediately after  the  death  of  said  testatrix 
took  possession  of  the  said  lot  of  land,  and. 
in  person  or  by  her  tenants,  occupied  tlie 
dwelling  bouse  thereon  until  Its  destructioD 
by  fire  In  the  year  1878.  (3)  That  prior  to 
said  fire  the  said  Lucy  J.  Green,  the  life  tea- 
ant,  had  caused  said  dwelling  house  to  be 
Insured  against  fire,  and,  the  said  fire  having 
occurred  while  the  said  policy  or  poUdee  of 
insurance  were  In  force,  the  B&id  Lncy  J. 
Green  received  early  In  1878,  under  said  pol- 
icy or  policies,  and  on  account  of  said  loss 
by  fire,  the  siun  of  three  thousand  dollars, 
which  was  paid  to  her  by  the  Insurance  com- 
pany or  companies  which  hod  underwritten 
such  policy  or  policies.  (4)  That  no  portion 
of  the  insurance  money  so  received  by  tbe 
said  Lncy  J.  Green  on  account  ot  the  loss  oi 
the  dwelling  house  on  the  lot  of  which  she 
is  life  tenant  under  her  mother's  said  will  was 
used  in  rebuilding  on  said  lot  of  land  so 
held  by  Lucy  J.  Green  tor  life,  but,  though 
said  money  was  held  by  her  in  trust  for  the 
remalnd^-men  under  her  mother's  said  will, 
it  was  wholly  used  by  h&  In  the  purchase 
of  a  tract  of  land  In  and  near  the  dty  cf 
Columbia,  known  as  the  'Brickyard  Tract, 
containing  418  acres,  more  or  less,  and  here- 
inafter more  particularly  described,  and  was 
further  used  In  the  purchase  of  one  acre  of 
land  at  the  northeast  comer  of  Pendleton 
and  Bull  streets.  In  the  ci^  of  Columbia,  S. 
O.,  bounded  north  by  the  Ufe-estate  lot  first 
above  described,  and  east  by  Amy  Taylor's; 
that  other  money  used  by  said  Lucy  J,  Green 
in  making  said  purchase,  witb  perhaps  some 
inconslderabie  exception,  was  obtained  by 
her  borrowing  the  sum  of  ten  thousand  dol- 
lars on  the  security  mortgage  of  - tbe  said 
brickyard  tract,  which  was  afterwards  paid 
off  and  satisfied  out  of  the  proceeds  of  sale 
of  said  brickyard  tract  loade  by  her  in  the 
year  1891.  (G)  That  on  the  6th  January, 
1879,  the  said  Lucy  J.  Green  purchased  at 
Judicial  sale  the  said  brickyard  tract  for  the 
sum  of  f2,500,  and  received  title  deed  there- 
to, and  all  the  money  paid  by  her  on  account 
of  such  purchase  was  received  by  her  on  ac- 
count of  said  fire  Insurance  and  said  loan,  and 
was  applied  to  a  first  mortgage  covering  said 
brickyard  tract,  to  costs  and  expenses  of  sale, 
and  to  a  second  mortgage  and  costs,  which  had 
been  previously  purchased  by  her  with  a  por- 
tion of  the  said  Insurance  money.  (6)  That  on 
the  2d  of  February,  1880,  the  said  Lnt^  J. 
Green  purchased  at  sheriff's  sale  the  said  one- 
acre  lot  at  tbe  comer  of  Pendleton  and  Bull 
streets  in  Columbia,  S.  0.,  for  the  sum  of  f600, 
and  received  a  title  thereto.  A  large  portion 
of  the  purchase  money  of  this  lot  of  land  was 
applied  to  the  ^'^^^},^f;S^^^^\^'^^ 
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7olin  8.  Green,  nhitSi  had  been  pnrchaBed  by 
iMj  J.  Green  In  Uarch,  1878,  and  under 
wUch  said  land  was  sold;  and  the  money  used 
In  making  the  purchase  of  said  lot  of  land,  aa 
also  in  the  purchase  of  the  said  Jadgment  was 
dttlved  from  the  same  sonrcea  as  stated  In 
paragraph  4.  supra.  CO  On  January  2,  1891, 
the  said  Lucy  J.  Green  sold  the  said  brick- 
yard tract  at  418  acres,  mure  or  less,  and  now 
bounded  by  S.  A.  Pearce  on  the  north,  east  by 
J.  M.  Graham  and  others,  south  by  SaiUe  Tay- 
and  w^  by  Oongaree  river,  for  forty 
thousand  dollars,  ten  thousand  dollars  trha«- 
of  was  received  In  cash,  and  thirty  thou- 
sand df^Iars  whereof  was  secured  by  bond  of 
the  purchaser  and  mortgage  of  the  premises. 
No  part  of  the  inrlnclpal  of  said  bond  and  mort- 
gage has  been  paid,  and  It  Is  still  held  the 
said  Lncy  J.  Gre^  and  la  claimed  b7  her  as 
her  absolute  property.  (8)  That  with  the  ten 
thousand  dollars  received  by  Lucy  J.  Green  In 
cash  she  paid  off  the  menage  debt  of  $2,000 
contracted  In  January,  1879,  and  she  caused  to 
be  erected  two  dwdllng  houses  on  the  one- 
acre  lot  above  mentioned,  at  the  comer  of  Pen- 
dleton and  Bull  streets.  The  tme  nearest  to 
the  corner  Is  now  occupied  by  Miss  Lucy 
Green,  and  the  other  dwelling  house  so  erect- 
ed, together  with  lot  on  which  It  stands,  meas- 
uring 60  feet  on  Pendleton  sti^t  196  feet  in 
depth  (being  the  eastern  aide  of  the  acre  lot 
purchased  by  her  unda  the  Scott  judgment  as 
aforesaid),  she  conveyed  In  fee  simile  on  June 
16, 1892,  on  the  conslderatldn  of  love  and  affec- 
tion aloae,  to  the  defendant  Halcott  P.  Green, 
tn  trust  for  Mrs.  SalUe  C.  Heyward  for  life, 
with  remainder  to  the  defendant  Lucy  P.  Hey- 
ward and  her  Issue,  or.  In  default  of  said  Issue, 
then  to  the  defendant  Nathaniel  B.  Heyward 
tn  toe.  (9)  That  the  said  Insurance  money 
having  been  rec^ved  by  the  said  Lucy  J. 
Orem  in  truBt  for  hersdf  for  life,  and  thai  for 
the  r^nalnder-m^  of  the  ptoperty,  the  loss  oi 
wUcta  by  fire  the  said  Insurance  monc^r  was 
paid  to  reimburse,  and  having  been  used  by 
her  la  acquiring  the  said  Mckyard  tract  and 
cily  oae-acre  lot,  and  Oie  aald  bric^ard  tract 
having  been  by  her  converted  into  cash  and 
bond  and  moitgage,  and  said  cash  having  been 
used  in  the  improvement  of  said  city  acre  lot, 
and  the  conveyance  to  H.  P.  Green  in  trust  tor 
Mrs.  Harvard  and  others  having  been  with- 
out any  nluaUe  con^deratlon.  the  said  Lncy 
J.  Green  now  holds  said  bond  and  mortgage  of 
$80,000,  and  her  dwelling  house,  with  the  lot 
on  which  It  stands,  bounded  east  by  the  lot 
conveyed  to  H.  P.  Green,  trustee,  In  trust  for 
beraelf  for  life,  and  then  for  tiie  ronalnden 
declared  In  the  first  Item  of  her  motber's  wiU; 
and  the  said  HaJcott  P.  Green  holds  the  said 
Heyward  lot  in  trust  toe  tiie-pffl^ons  named 
In  the  deed  appointing  falm  trustee,  but  only 
for  the  lifetime  of  said  Lucy  P.  Green,  and 
thai  in  trust  for  the  remainders  declared  in 
the  first  Item  of  Mrs.  Lucy  P.  Green's  will  as 
aforesaid.  (10)  That  the  said  Lucy  J.  Green 
has  declared  her  Intention  of  disposing  of  the 
house  and  lot  now  occupied  by  her,  and  of  the 


bond  and  mortgage  aforesaid  held  by  her,  as  if 
the  same  belonged  to  bra  In  fee,  and  in  disre- 
gard of  the  rights  which  attach  to  this  pr<9- 
erty  by  virtue  of  the  will  of  Mrs.  Lucy  P. 
Green,  and  the  law  of  the  land  touching  the 
proceeds  of  Insurance  received  a  life  tenant 
from  houses  of  the  life  tmant  burned  by  fire; 
and,  so  believing  and  Intending,  the  said  prop- 
erty now  held  by  her  In  trust  for  herself  for 
life,  with  remainder  to  the  heirs  and  prop^ 
representatives  of  her  deceased  brothers,  may 
be  lost  to  the  remainder-men,  unless  prevented 
by  the  restraining  order  of  this  court  (11) 
That  since  the  burning  of  the  dwelling  houee 
of  the  late  Mrs.  Lucy  P.  Green,  in  1878,  her 
four  eons  have  aU  died;  the  said  Lucy  J. 
Green  surviving,  but  unmarried." 

The  complaint  then  states  the  death  and  in- 
testacy of  Allen  J.  Green,  who  died  In  1879;  of 
John  S.  Green,  who  died  childless  and  unmar- 
ried In  18S0;  of  Frederick  L.  Green,  who  died 
In  1880;  of  Halcott  P.  Green,  who  died  In  the 
year  1891;  also,  the  names  of  the  administra- 
tors of  each  of  said  Intestates,  and  the  heirs  at 
law  of  each,  respectively,  all  of  whom  are 
made  and  named  as  parties  plaintiff  or  defend- 
ant. The  i^stroprfate  prayer  toe  rdieC  la 
made. 

All  the  parties  defendant  have  answered,— 
the  Infant  defendants  through  guardians  ad 
litem.  The  answer  of  the  defendant  Miss 
Lucy  J.  Green  is  substantially  as  follows: 

**(!)  That  she  admits  the  allegations  of  para- 
graph 1,  and  all  of  paragraph  2,  of  the  com- 
plaint, except  that  fire  occurred  in  1877,  and 
not  in  187S,  as  alleged;  admits  all  of  para- 
graphs 3  and  7,  and  an  of  paragraph  8,  except 
she  alleges  the  money  received  by  her  on  ttie 
cash  payment  was  not  snffldcnt  to  complete 
the  said  building,  the  deficiency  hairtng  to  be 
supplied  from  other  sotirces.  She  admits  11, 
12,  13,  14,  15,  and  16,  except  the  age  ot  Lucy 
P.  Heyward,  and  she  alleges  that  the  said 
Lucy  P.  Howard  Is  under  14  years  of  age. 
(2)  Answering  paragraph  4  of  the  cnnplaint,  she 
admits  that  no  part  of  the  Insurance  money 
was  used  in  rebtdldlng,  but  denies  every  other 
allegation  of  said  paragraph.  Anawerli« 
paragraph  6,  she  denies  that  any  part  of  the 
purchase  money  of  said  tract  of  land  was  the 
Insurance  money.  She  admits  the  purchase 
for  the  price  therein  stated,  but  had  no  knowl- 
edge of  the  application  of  the  proceeds  of  the 
sale.  She  dmles  each  and  every  other  alle- 
gation In  said  paragraph  contained.  (4)  She 
admits  so  much  of  paragraph  6  as  aUeges  her 
purchase  at  sheriff's  sale  of  the  one- acre  lot  at 
1590,  but  denies  that  same  was  paid  for  with 
insurance  money.  She  admits  her  ownership 
of  the  Scott  Ju^ment,  and  allies  that  the 
same  was  held  by  her  as  collateral  for  a  loan 
of  a  portion  of  the  Insurance  money,*but  al- 
leges that,  If  any  part  of  the  purchase  money 
of  said  lot  was  applicable  to  the  iScott  Judg- 
ment, it  was  a  very  small  portion  thereof;  and 
she  denies  every  oth^  allegation  Id  said  para- 
graph Inconsistent  with  the  forogoing.  (S 
She  denies  aU  the  &aAgf^l^fi%yi&i^&^e 
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and  an  the  aSegaOoiu  of  paragnqita  10,  ex- 
cept In  80  far  as  the  making  of  the  trnst  deed 
and  of  her  will  may  be  held  to  be  a  declaration 
of  Intention  to  dispose  of  the  said  property. 
Wlthont  this,  she  denies  that  she  has  ever 
contemplated  any  dlspo^tlon  of  the  said  prop- 
erty, or  contemplated,  even  by  will  and  the 
said  tmst  deed,  any  disposition  of  the  same 
outside  of  the  family  of  her  brothers  and  als- 
ters.  She  further  alleges  that  until  recently, 
ever  since  she  has  been  In  receipt  of  any  In- 
come from  said  property,  a  large  proportion 
thereof  has  been  used  by  her  In  the  support, 
maintenance,  and  education  of  the  families  of 
the  plaintiffs  In  the  action.  (6)  She  denies 
each  and  every  allegation  In  said  comi^alnt 
not  hereinbefore  specifically  iidmltted. 

"Further  answering  the  eonqdalnt,  she  al- 
teges:  d)  That  the  said  property  mmtloned  In 
paragraph  1  of  said  complaint  came  to  ber 
just  before  the  occupation  of  Columbia  by  the 
Federal  troops;  that  by  the  said  public  enemy 
It  was  gutted,  injured,  and  defaced,  and  final- 
ly seized  and  occnpled  as  a  bosidtal  for  the 
troops,  and  a  large  portion  of  the  rents  allowed 
this  defendant  by  the  goremment  was  used  by 
her  bi  rciialrs  made  necessary  by  the  casualties 
of  war;  that  when  said  property  came  into  her 
possession  It  was  uninsured,  and  she,  with 
her  own  money,  insured  her  Interest  therein, 
for  her  own  use  and  benefit,  and  for  ten  yean 
prlw  to  the  said  fin  paid  the  premiums  of  in- 
snrance  thereon,  whicih,  together  with  the  in- 
terest, aggregated  the  sum  of  six  hundred  and 
seren^-el^t  doQars.  And  die  submits  that 
under  the  drcmnstances  hnetofore  set  out,  the 
xemftlnder>mai  have  no  right  or  Interest  In 
said  insnranoe,  nor  Is  there  any  oMlgatlon  on 
this  defendant  to  use  the  said  fund  In  rebuild- 
ing. But.  even  If  It  be  hsAA  tiiat  the  Insur- 
ance moaey  Ui  not  Uie  property  of  the  life 
toiant,  then  this  defendant  snbmtts  that  upon 
the  burning  of  the  dwdUng  house  the  amount 
of  the  Insinance  money,  less  the  amount  paid 
bgr  this  defrndant  In  repairs  made  necessary 
by  the  casualties  of  war,  and  to  procure  and 
maintain  said  Insurance  as  aforesaid,  which 
amounts.  In  equity  and  good  conscience  she 
most  first  be  lelmbutsed  out  of  said  fund,  be- 
came a  part  of  the  personal  estate  of  the  said 
Lucy  P.  Grem,  deceased,  and  her  executors 
thca«npon  entitled  to  the  control  and  manage- 
ment of  the  same  for  the  purpose  of  keeping 
said  flmds  Invested,  and  paying  to  this  defttid- 
ant  the  Interest  and  profits  arising  therefrom; 
that  large  amounts  having  been  received  from 
the  said  estate  the  otiur  heirs,  AQen  J. 
Greok,  Frederick  L.  Qreen,  and  John  S.  Green, 
on  account  of  tiielr  diares  In  s^  estate^  as  is 
shown  by  the  books  and  accounts  of  the  said 
executors,  this  defendant  should  be  allowed  to 
retain  the  amoont  of  the  Insurance  money  due 
the  eracutors  as  a  part  of  her  diare  of  the 
said  estate.  And  this  defendant  Is  now  ready 
and  willing  to  have  an  accounting  by  aU  the 
legatees  and  devisees  with  the  administrator 
de  bmils  non  cum  raetamento  annexo  of  all 
amounts  received  by  all  and  each  of  said  devi- 


sees and  legatees  fbr  the  said  estate  and  prays 
that  the  court  will  determine  the  rights  and 
Interests  of  aU  the  said  parties  in  the  said  es- 
tate of  Lucy  P.  Green,  deceased.  (2)  That  un- 
der the  fourteenth  clause  of  the  said  will  at 
Lucy  P.  Green,  deceased*  all  the  rest  and  resi- 
due of  the  said  estate  Is  devised  and  bequeath- 
ed to  her  said  four  sons  and  this  defendant  In 
equal  shares.  (3)  That  the  residue  of  the  said 
estate  at  the  time  of  the  death  of  the  said 
Lucy  P.  Green  couslsted  of  the  lots  of  land  In 
dty  of  Columbia  adjoining  the  homestead,  and 
a  tract  of  about  one  hundred  acres  at  pine- 
wood  land  near  the  city  of  Columbia,  and  a 
half  Interest  in  quite  a  large  plantation  In  the 
state  of  Alabama,  besides  a  large  number  of 
slaves,  which  were  fireed  by  the  casualties  of 
war.  (4)  That  yspon  the  death  of  the  said 
Lucy  P.  Green  her  aoaa  Alien  J.  Green  and 
Halcott  P.  Green,  two  of  the  executors  named 
in  said  will,  duly  qualified  as  executors  there- 
under,  and  commenced  the  admlnlstratloo  of 
said  estate;  the  said  Halcott  taking  the  South 
Carolina  assets,  and  the  said  Allen  those  that 
woe  in  Alabama.  Ot)  That  upon  the  freedmn 
of  the  slaves  the  sole  estate  oonaisted  of  u« 
landed  estate  hereinbefore  mentioned,  and  her 
proportion  of  the  stock  and  Implements  cm  the 
said  plantatkm,  whldi,  with  the  exception  ot 
the  residence  house  and  lot  described  In  the 
first  paragraph  of  the  complaint,  was  first 
chaigeable  with  the  debte  of  the  said  testatrix. 
(6)  That  this  defendant  Is  informed  and  be- 
11  eves,  and  so  charges,  that  aU  the  debts  of 
the  said  estate  have  been  paid,  and  that  tbs 
said  Allen  J.  Gieok,  now  deceased,  and  Freder- 
ick Is.  Green,  now  deceased,  have  received 
large  sums  at  money  from  the  saU  estate, 
which  are  to  be  acootmted  for  by  them  In  ttie 
final  settlemoit  of  said  estates  which  said  sums 
so  respectively  received  are  largely  In  excess 
ta  any  share  that  they  or  elttier  of  tlwm  are 
entitled  to  receive  out  of  said  estate.  (7)  That 
this  defendant  (barring  the  Insurance  money) 
has  only  received  the  sum  of  seven  lumdred 
and  elghty-^dne  and  Ts/tao  dollars  on  account 
of  her  share  In  said  estate;  and  she  aUegea 
that,  upon  a  proper  statement  of  tbe  acconnte 
of  the  eKcutois  and  tbe  sevenl  beneficiaries 
wIOi  said  estate,  the  said  Intestates,  Allen  J. 
Green  and  Frederick  H  Green,  win  be  found 
to  have  received  from  said  estate.  In  excess  of 
their  shares  hereof,  more  than  the  value  of 
their  respective  Interests  In  remainder  in  the 
said  homestead  lot  described  In  the  complaint. 
(8)  That  Halcott  P.  Orera.  who  is  made  a  psrw 
ty  to  this  actum  as  admhdsttator  of  the  estatea 
of  HiOcott  P.  Green  and  John  S.  Grem,  both 
deceased,  and  In  his  own  right,  is  also  ttw  didy^ 
appointed  administrator  de  bonis  non  cum  tes- 
tamento  annexo  of  the  said  estete  oC  liocy  P< 
Green,  decessed;  and  it  Is  siil»nltted  that  com- 
plete determination  of  tiw  controvmy  brtween 
the  plaintiffs  and  defendants  cannot  be  had 
witlioat  makbig  the  said  Hakntt  P.  Green,  as 
administrator  de  bonis  non  cum  testamento  an- 
nexo of  the  said  estate  of  Lucy  P.  Green,  a 
party  thereto,  and  this  defendant  .{uraya  .that 
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tbSB  oonrt  wffl  nvdn  und  fflreet  Oat  the 
plalntlffi  do  BO  make  him  &  party.  Wtaenqp- 
on,  iwamiHicti  u  all  iHx)per_partleB  vm  be  then 
before  this  coort,  which  haa  full  and  phnaiy 
JmMUedoB  Id  the  premiBes,  and  an  the  debts 
of  the  estate  of  the  aald  iMcy  P.  Qnea  have 
been  paid,  and  to  tiw  end  that  fall  and  com- 
plete justice  may  be  done,  and  the  aald  estate 
aettled  up,  this  deCaidant  asks  that  the  plain- 
tiff Frederick  L.  Qnm,  as  admlnlstratttt'  of 
VtedsacUk  I*.  Green,  deceased,  and  of  Allen  J. 
Green,  deceaaed,  and  the  defendant  Halcott  P. 
Green,  aa  admlalatrator  of  John  S.  Oreen.  de- 
ceased, and  of  Halcott  P.  Greoi,  deceased, 
may  account  befwe  this  court  for  an  moneys 
of  tbe  aald  estate  coming  Into  the  hands  of 
the  said  Inteatata,  and  that  the  assets  of  the 
said  estate  be  marshaled,  and  that  this  corset 
may,  by  its  decree  and  judgment,  fix  and  de> 
tenntne  the  interest  of  all  parties  in  tbe  re- 
mainder of  aald  estate." 

AU  the  defendants  haring  answered,  the 
idalntiffs  serred  npon  them  ttie  foUowtais  no- 
ttee:  "Please  take  notice  that,  In  bOhalf  of  tbe 
plahitlffis,  we  win  demnr  against  the  answers 
befbre  bis  honor  ttie  presiding  Jodge  at  the 
ensnlng  term  oC  the  court  itf  commim  pleas  for 
Rltiiland  county,  at  tbe  court  house  In  Co- 
Ivmbte,  &  G..  (m  the  caU  ct  tbe  docket,  or  as 
soon  thereafter  as  counsel  can  be  beard;  such 
denmrra  being  directed  against  so  much  of 
ttw  answer  of  tbe  said  lAcy  J.  Green  <and  of 
tbe  other  answers  referring  to  tbe  same)  be- 
ginning with  the  words,  Tnrtber  answering 
said  complaint,'  just  after  the  first  paragraph 
6  of  the  answer,  and  embracing  the  remain- 
ing pnrtton  ot  said  answer;  such  portlcm  ot 
tbe  said  answer  being  so  mudti  <»f  It  as  sets  us> 
a  further  and  affirmative  defense  as  new  mat- 
ter; the  ground  of  such  demurrer  being  that 
snch  new  matter  does  not  omtaln  a  defense, 
nor  does  It  can  fOr  tiie  ordering  of  any  other 
pesaons  to  be  made  parties  In  the  said  cause." 

At  the  hearing  before  his  htwor  Judge 
Buchanan,  he  made  tbe  foUowlng  order: 
*Thls  case  came  op  before  me  on  a  demurrer 
by  i^lntlffs  to  the  second  defoise  pleaded  by 
Lncy  J.  Qreen  and  other  defendants  to  tihe 
complaint  The  ground  for  tbe  demurrer  Is 
that  the  new  matter  set  up  in  such  secMid  de* 
fense  *does  not  constitute  a  defense,  nor  does 
It  call  for  the  (HiJering  of  any  other  persons 
to  be  made  parties  in  the  said  cause.'  The 
Issue  raised  by  the  demurrer  was  fully  ar- 
gued 1^  counsel  for  plaintiffs  and  defendants. 
It  does  not  seem  to  the  court  that  the  matters 
stated  In  such  defense  should  properly  be  con- 
sidered in  this  action.  It  Is  an  action  In 
which  the  complainants  claim  that  certain 
property  is  held  by  Lncy  J.  Oreen  In  trust 
under  the  terms  of  a  devise  In  her  mother's 
win,  and  praying  that  such  trust  be  declared. 
The  defense  In  question  seeks  to  have  an  ac- 
counting of  tbe  residuary  estate  disposed  of 
by  this  will,  and  that  the  personal  reprtisenta- 
tlve  of  that  estate  be  brought  in.  so  that 
such  accounting  can  be  had,  and  the  result 
of  that  accounting  be  credited  upon  Aiiss 


Green's  UabOtty,  If  any,  Cor  this  trust  This 
cannot  be  done,  nor  is  there  anythhig  in  the 
defense  In  qaBaOaa  which  would  constltnte 
a  defense  to  tbe  datan  asserted  by  tbe  plaln- 
tlffs.  It  Is  therefore  oidered  that  the  said 
demurrer  be  sustained,  and  the  aald  defense 
strltften  from  flie  answer.  And  aa  motion 
of  the  plahitUIS'  counsel  It  Is  |!urthcr  ordered 
that  It  be  referred  to  John  a  Voner,  Esq.. 
as  master  for  Klcbland  county,  to  take  tes- 
tlmtmy  upon  aU  tbe  Issues  In  the  cause,  and 
report  the  same,  together  with  his  findings 
ot  tact  thereon,  to  this  coturt"  The  defend- 
ants. exccpUng  tbe  Infant,  F.  G.  De  Saussnre, 
appealed  from  Judge  Buchanan's  orda,  and 
also  gave  notice  that  Ouf  woi^  upon  de- 
murrer to  the  complaint  In  that  It  foiled  to 
state  fkcts  snfllcleDt  to  constitute  a  cause  of 
action,  move  to  dismiss  the  complaint.  Let 
these  grounds  of  appeal,  and  also  motion  to 
dlsmlsB.  iqq^ear  in  the  report  of  the  casb 

I  wm  first  consider  the  appellante'  motUm 
to  dlsnUss  the  complaint  on  their  demurrer 
that  it  falls  to  set  up  facte  sufficient  to  con- 
stitute a  cause  of  action.  It  seems  to  me 
that  the  appellants  are  not  entitled  to  any 
dedsIoD  of  their  grounds  upon  which  they 
base  this  demurro',  for  the  simple  reason  that 
there  is  no  authority  vested  In  this  court  to 
dispose  of  such  a  demurrer  Int^posed  for  tbe 
first  time  in  this  court.  The  language  of  the 
constitution  clothing  ttiis  court  with  jurisdic- 
tion, except  in  certain  cases  falling  within  its 
original  jurisdiction,  is  as  follows,  as  set  out 
in  section  4  of  article  5:  "*  *  *  And  said 
conrt  shall  have  appellate  jurisdiction  only  in 
cases  of  chancery,  and  In  such  appeal  they 
shall  review  the  findings  of  fact  as  well  as 
the  law.  •  •  ♦"  Now  it  appears  to  me  that 
this  language  admite  of  but  one  construction, 
and  that  Is  that  In  cases  of  chancery  the  su- 
preme court  shall  review  the  findings  of  fact 
as  well  as  the  law  of  the  court  below.  It  is 
no  part  of  appellate  jurlsdicUou,  under  which 
there  is  a  review  of  findings  of  fact  as  well 
as  the  law,  to  undertake  to  pass  upon  ques- 
tions which  were  never  passed  upon  1^  the 
circuit  court.  This  case  is  one  in  chancery. 
While  it  is  true  the  language  of  the  Code,  as 
found  in  section  16B,  Is  broad  when  It  de- 
clares, "If  no  objection  be  taken  eltho:  by 
demurrer  or  answer,  the  defoidant  shall  be 
deemed  to  have  waived  the  same,  excepting 
only  tbe  objection  to  the  jurisdiction  of  the 
court,  and  tbe  objection  that  the  complaint 
does  not  stete  facts  sufficient  to  constitute  a 
cause  of  action."  still  we  think  the  meaning 
of  the  legislature  must  have  been  Intended,  In 
the  light  of  the  constitution,  to  be  that  In  the 
circuit  court  alone  there  should  be  no  waiver 
dtber  by  not  Interposing  a  formal  demurrer 
on  this  account  or  raising  the  same  In  the  an- 
swer. But.  even  If  tbe  legislature  Intended 
otherwise  by  this  section  169  of  the  Code,  It 
was  powerless  to  do  so.  for  the  constitution 
is  the  organic  law,  and  all  the  departmente 
of  tbe  government  must  uphold  It.  I  so  un- 
derstand the  previous  decisions  of.chis^jourt>l< 
Digitizea  by  VjtJtjy  L( 


968 


27  SOUTHBASTHRN  RBPORXBB. 


as  fmmd  in  UHIer  t.  Qmge,  90  S.  U  028,  d 
8.  A  660;  Chafes  T.  Tdegnph  CJo.,  36  8.  a 
872,  14  S.  E.  764.  conctaBkiti  la  tbat  tbe 
four  gronnda  of  the  motkm  rdattag  to  tbe  de- 
murrer agmlnat  tbe  complaint  moat  ba  dis- 
missed. 

I  will  next  consider  tbe  grounda  of  sppeal 
from  Judge  Bactaanan'a  ordor  so  far  aa  con- 
cerns plalntlffis*  demurrer  to  the  aeecmd  de- 
fense of  defendants  aa  aet  out  In  their  an- 
swer. I  cannot  agree  with  the  appellants 
that  the  findings  show  that  the  foandatioD  ct 
the  plaintiffs'  claims  as  well  as  those  of  the 
defendants  Is  one  and  the  same,  to  wit,  the 
wlU  of  Mrs.  Lnc7  P.  Green,  deceaaed.  It 
seems  to  me  that  while  the  first  clauae  of  aald 
will  Is  that  under  which  the  parties  claim 
their  rights  as  life  tenant  and  remainder- 
men, respectively,  yet  that  no  question  Ls  any- 
where raised,  by  any  party  to  the  action,  that 
such  rights  aa  life  tenant  and  remahider-men, 
respectiyely,  are  created  under  said  first  clauae 
of  Mrs.  Green's  will.  The  contention  pre- 
sented by  the  plaintiffs  is  that,  after  the  en- 
try upon  the  house  and  lot  under  the  first 
claose  of  Mrs.  Lucy  P.  Green's  the  life 
tenant,  after  having  procured  an  insurance  of 
the  dwelling  house  thereon  against  loss  by 
fire,  and  after  the  aame  was  acddentally  de- 
stroyed by  fire,  and  the  Insurance  money  of 
$3,000  was  paid  to  the  life  tenant,  openly 
disavowed  any  trust  relation  to  said  mon^, 
but  Invested  and  revested  the  same  as  her 
own,  and  has  given  a  pert  of  It  away,  and 
declared  her  purpose  to  treat  all  of  it  as  her 
own.  I  cannot  see  that  what  may  be  owing 
by  the  remainder-men  on  account  of  excess 
of  receipts  over  their  shares,  respectively,  in 
the  estate  of  Mrs.  Lucy  P.  Green,  can  have 
any  relation  to  the  relief  sought  against  MIsa 
Grerai.  It  Is  not  proposed  to  take  from  her 
control,  aa  life  tenant,  one  dollar  of  all  the 
life  estate  and  its  alleged  Inveatments  by  such 
life  tenant.  The  Issues  are  squarely  made 
between  the  parties  to  the  actlffli—on  the  one 
side  by  the  plaintiffs,  and  on  the  other  side  by 
tbe  defendants— as  to  the  $3,000  Insurance  mon- 
ey. It  Is  In  no  wise  pertinent  to  this  question 
what  may  be  the  consideration  of  the  accounta 
of  the  residuary  legatees  named  in  Mrs.  Lucy 
P.  Green's  wUL  The  matter  of  such  accounts 
does  not  grow  out  of  this  devise  under  the 
first  clauae.  of  Mrs.  Green's  will.  Such  being 
my  conclusion,  I  cannot  sustain  the  first 
ground  of  appeal 

A  conclusive  answer  to  the  second  ground 
of  appeal  is  that  the  plaintiffs  do  not  seelc 
any  judgment  for  their  respective  shares  of 
what  they  all^  is  an  investment  of  a  part 
of  the  life  estate  arising  from  the  $3,000  in- 
surance money.  All  tbat  they  ask  Is  tbat  such 
$3,000,  and  Its  investment  in  different  prop- 
erty,— some  as  real  and  some  as  personal 
property,— may  be  impressed  with  the  trust  In 
favor  of  the  remahider-moi  under  said  first 
clause  of  said  wIlL 

As  to  the  third  ground  of  appeal,  which 
suggests  that  Allen  J.  Green,  of  Alsbams, 


having  iwen  executor  aa  as  om  of  tbe 
ranalnder-men,  w|tfl  having  been  paid  tai  cx- 
cam  oC  hli  aham  ondar  the  nriAmqr  duna 
of  tiw  vUl  of  lta.'Ln9  P.  Graan,  Uuwe  of 
Uia  plalntlffi  wbo  wttl  take  throng  blm,  aa 
a  devisee  andec  the  first  danse,  aunt  flrat 
account  tar  soch  exceas  before  they  are  entl- 
tied  to  the  relief  prayed  for,  I  muat  aar  that 
I  cannot  see  its  force.  Oertainlj  a  derlaee  b 
remainder  la  veeted  wfOi  tifle  the  moment  the 
breath  leaves  the  body  of  the  testatrix,  nn- 
lesB  reetxained  by  the  teaaa  of  the  vUL  No 
words  of  restraint  appear  hera  TbareCim  At 
lea  S,  Green,  ot  Alabama,  aa  one  ct  tbe  torn 
worn  of  Mia;  Lucy  P.  Chreen  named  In  ttie 
first  dause  of  her  will,  waa  Tcated  at  ber 
death  with  tllle  to  this  honae  and  lot  with 
hla  right  of  poaseaalon  and  mjoymoit  poa^iofi- 
ed  during  tbe  lifetime  of  his  alattf.  Lacy  3. 
Green.  Time  la  no  question  ot  veadng  of 
title  to  this  property,--!  mean  tbe  honae  and 
lot  The  question  la  confined  to  the  $3,000 
received  by  the  life  tenant  as  Insurance  on 
the  dwelling  house  destroyed  by  fli«.  It  Is 
quite  true  that,  if  aome  of  the  assets  of  the 
residuary  estate  were  about  to  be  paid  over 
to  Allen  J.  Green's  personal  representatives  or 
heirs  at  law,  the  questions  raised  by  the  ap- 
pellants would  be  proper,  but  such  la  not  the 
case  now  before  us.  This  exception  la  over- 
ruled. 

As  to  the  fourth  ground  of  aKwal:  It  la  true 
that  a  demurrer  admits  tot  the  time  being  the 
truth  of  the  alleged  facts  in  the  answer,  and 
tbat  this  answer  does  state  that  Miss  Green  did 
Insure  her  life  Interest  In  the  dwelling  bousp. 
and  that,  liavlng  so  insured  only  her  life  inter- 
eat,  she  is  entitled  to  the  proceeds  of  socfa  bi- 
Eurance,  freed  from  any  claims  of  any  and  all 
of  the  remainder-men,  as  her  own  property.  It 
ia  also  true  that  as  between  Insurance  com- 
panies, on  the  one  side,  and  the  Insured,  on  tbe 
other  side,  it  has  been  repeatedly  held  in  this 
state  that  fire  insurance  Is  Intraded  to  Indem- 
nify the  person  procuring  tbe  Insurance,  and 
also  that  any  one  who  has  an  Insurable  interest 
may  effect  an  lusurance  against  fire  of  that 
property  In  which  he  baa  such  hisurable  Inter^ 
est,  and  that  an  "insurable  Interest"  means 
that  Interest  which,  if  tbe  property  be  destroy- 
ed by  fire,  will  cause  a  loss  to  the  p«son  insur- 
ing. But  still  the  question  remains,  what,  un- 
der the  law.  Is  tbe  rdatlon  ot  a  life  tenant  to 
the  fund  realized  from  the  destruction  of  a 
dwelling  house  hi  which  she  has  only  had  a  life 
estete,  where  the  interests  ot  the  remainder- 
men In  such  property  so  dCPtroyed  by  fire  are 
concerned?  Any  one  who  holds  any  character 
of  trust  towards  the  property  Insured,  and  who 
may  effect  a  policy  of  Insurance  from  loaa  by 
fire  thereon,  cannot  claim  such  Insurance  mon- 
ey as  his  own.  When  an  executor  of  a  wlll 
effects  insurance,  In  the  event  of  loss  by  fire 
the  proceeds  of  the  policy  belong  to  the  estate 
confided  to  bis  care.  So  with  an  administra- 
tor of  the  estate  of  a  deceased  person,  who  ef- 
fects Insurance  on  the  property  of  Us  Intes- 
tato'a  estate; 
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woald  MoxCK  totbe  estate  of  hjs  Intortate.  Bo 

with  an  agent  who  bad  an  bumratde  toixxait, 
um  who  effected  a  pidlcy  <tf  Insnrance  on  prop- 
erty  confided  to  his  ear*;  the  proceeds  of  the  pal- 
Icy  belong  to  his  principal.  Sudi  was  the  result 
Ih  tiie  case  of  Graham  t.  Insamnce  Go.  (S.O.)  28 
S.  £L  m.  Mr.  Graham,  as  ac»nt  cme  G. 
H.  who  was  the  owner  of  pn^^rty,  had 

the  property  Insured  la  his  own  name.  Hie 
proceeds  wa-e  paid  to  O.  H.  Tllton,  tbouffh  it 
Is  proper  to  state  that  in  the  poUey  the  loss.  If 
any,  was  inovlded  to  be  paid  to  G.  H.  Tllton  as 
his  Interest  might  appear.   It  wfll  be  obsorved. 
too,  that  this  was  an  sctloQ  on  the  policy  Itsdf , 
with  the  insurance  company.    Still,  as  be- 
tween TUtoo  and  J.  M.  Graham,  TUton  would 
have  been  adjudged  as  ^titled  to  ttie  proceeds 
of  the  policy,  even  If  the  same  had  been  paid 
to  Graham  by  the  insurance  company,  when- 
ever It  was  made  to  aK>ear  that  TUton  was  the 
owner  and  Graham  his  agent    It  Is  to  be  re- 
gretted Qiat  the  decisions  of  the  courts  of 
the  different  states  at  this  Union  are  not  In 
aecwd  as  to  the  relation  a  Ufe  tenant  bears 
to  the  real  property  whldi  may  be  insured, 
so  far  as  the  ranalndavmen  are  concerned. 
AH  admit  that,  if  the  wfll  or  deed  which  cre- 
atcfl  the  Ufe  estate  req aires  a  policy  of  In- 
snrance to  be  effected  by  the  life  tenant,  the 
proceeds  of  such  Insurance  should  be  used 
hi  rebuilding  the  prop^iy  destroyed  by  Are, 
or  put  at  taitecest,  and  that  In  the  latter  event 
an  the  interest  earned  Is  the  pn^rty  at  the 
life  tenant,  as  long  as  siKh  tenancy  lasts,  and 
Bft»  that  the  fund  Is  paid  over  to  the  remaln- 
der-UML   But  In  those  Instances  when  the  will 
or  dead  (seating  the  life  estate  Is  ^nt  as  to 
bisurance,  and  the  life  tenant  insures  the  prop- 
erty, the  courts  of  some  of  the  states  decide 
that  the  proceeds  of  such  a  pc^icy  may  be  re- 
cedred  by  the  Ufe  tenant  as  her  own  property  in 
fee.   Our  own  state,  along  with  otho^  h<^ 
the  doctrine  that  a  life  tenant  holds  the  rela- 
tion of  an  implied  or  quasi  trustee  to  the  re- 
mainder-men, and  that  any  jwoceeds  <^  a  fire 
poU(7  are  snbject'to  the  laws  regnlathig  trusts, 
dybam  t.  B^olds,  81  ^  a  118,  9  8.  B.  073. 
The  ease  }ust  cited  erldenUy  tmpvessed  appel- 
lant! as  an  obstacle  in  their  path.   Hence  they 
first  sedE  to  differentiate  ihcdr  case  from  Cly- 
bnni  T.  Beynolda,  snpm,  and,  falling  in  tiiat, 
they  ask  this  court  to  oyerrule  that  case  as 
vmng  In  principle.   Looking  to  the  diflmn- 
tiattfW  of  the  one  case  from  the  other,  It  is 
proper  tbat  I  shotdd  briefly  state  what  was 
decided  In  COybam  t.  Bc(rnolda,  aapctu  It 
seems  that  James  Ghesnnt;  Jr.,  was  both  the 
life  tenant  in  the  tract  at  land  known  as 
"Sandy  Hm  Flantatlim,"  and  also  executor  of 
the  will  under  which  he  derived  Us  life  estate 
In  that  plantation.   For  several  years  he  car- 
ried A  poUcy  of  Insurance  against  Ore  on  the 
dwdllng  home  situate  on  said  plantetlon.  Be- 
bag  in  fed)le  health,  he  renewed  the  policy  In 
bla  name  as  exectrtor.    It  was  not  certam 
whether  he  bad  Intended  to  have  himself  named 
as  benefldary  of  the  poUfiy  in  his  own  name,  or 
In  Ids  name  as  executor.   The  dwdUng  house 


was  burned  Just  before  his  death,  and  fiw  pro- 
ceeds of  the  policy  were  paid,  which  proceeds 
were  claimed  by  bis  personal  re$)reeentaUTe,  on 
the  one  hand,  and  the  remalnder-moi,  on  the 
other.  Tills  court  decided  that  it  was  unim- 
portant wheth»  he  Intended  the  polity  to  be 
taken  In  his  own  name,  or  as  executor  of  his 
father's  wlU,  and  held  that  in  case  of  the  total 
destruction  of  the  insured  property,  the  fund 
frran  the  Insurance  policy  tho-eon  Is  substituted 
for  the  property,  and  the  life  tenant  will  be 
aitttled  to  the  intmst  for  life,  and  the  fund 
after  Ufe  tenant's  death  will  be  payable  to 
the  remainder-men;  dtlng  HaxaU's  Bx'rs  v. 
Shii^n,.10  Leigh,  eS6;  Graham  v.  Roberts,  8 
Ired.  Eq.  90.  This  court  th^  proceeds  to  say: 
"In  the  ease  of  Anndy  t.  De  Saussure,  26 
S.  C.  605,  a  &  B.  490,  an  Insnrance  p^lcy 
taken  out  by  one  tenant  In  common  was  held 
not  to  inure  to  the  benefit  of  the  co-tenant. 
One  tenant  In  conuuon  la  not  In  any  sense  ft 
trustee  for  his  co-tenant  and  has  no  Insnratde 
Interest  in  his  share  of  the  propoty.  A  Ufe 
tenant  on  the  other  hand.  Is  a  trustee  tor  the 
remaloder-m^,  and  Is  certainly  Uable  for  loss 
by  fire  caused  by  his  negligence.  He  ought 
not  to  be  aUowed  to  put  bhnself  in  a  position 
In  whldi  he  would  have  no  motive  ftir  proper 
care  ot  the  estate,  by  bavUig  a  polky  of  flre 
insurance,  by  which.  In  case  of  loss,  he  could 
substitute  the  fuU  tae-aSmj/Ha  value  ,of  the 
buildings  in  idaee  ct  bla  interest  for  Ufeu  We 
thex«Core  think  ttist  a  sound  pubUc  pc^ky  re- 
quires that  any  money  collected  by  a  life  ten- 
ant on  a  total  loss  by  fire  should  be  used  In  re- 
building, OT  should  go  to  the  remaindw-mcn, 
reserving  the  intmst  for  life  toe  the  Ufe  ten- 
ant. We  quotes  as  aK>nH>riate,  the  language 
from  4  Walt  Act  &  Def.  22,  In  reference  to 
Insurance  beyond  the  value  of  the  interest  of 
the  Insured :  'And  when  the  Insurance  is  beiyond 
the  Taltie  of  the  interest  at  stake  the  effect  is 
the  same;  for,  although  the  amount  of  the  loss 
only  can  be  properly  recovered,  there  will  be 
a  hfve  of  getting  mcH«.*  It  would  be  in  the 
nature  of  'gambling.'  In  accord  with  these 
views  is.the  case  of  Parry  v.  Ashley.  8  Shn.  87, 
and  our  own  case  ot  Paper  Go.  v.  Longl^,  28 
a  a  129,  In  whldi  the  court  uses  these  wwds: 
If  *  *  •  the  defoidants  stood  in  the  ra- 
tion of  quasi  tmstees  towards  the  xdaindftb, 
then  the  money  recrived  by  tlion  for  the  insur- 
ance on  the  bouse  of  the  plaintiffs  belonged,  ex 
ttqoo  et  bono,  to  the  plaintiffs.' "  The  lan- 
guage used  In  this  dedslon  Is  plain  and  nmnlB- 
takable.  Evidently  the  Judpnent  of  the  su- 
preme conrt  is  bottomed  vspoa  the  Idea  tliat 
the  llfie  t^tant  is  an  Implied  or  quasi  trustee 
for  the  remaindermen.  Once  yon  admit  Cbls 
trust  relation  between  the  Ufe  tooant  and  Oie 
remainder-men,  then  the  conclusion  la  inevita- 
ble that  the  life  tenant  cannot  protect  her  own 
intnest  and  dlsr^iard  those  ot  her  quasi  oestuls 
que  trostent  Strongly  the  conrt  depends  njfoa 
an  opposite  course  being  against  a  sound  public 
poUcy.  Once  admit  that  a  Ufe  tenant  can 
claim  as  her  own  an  insnrance  for  the^uU  value 
of  the  dweUIng  house  In  eip2i@^^Gis($d^C 
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destroyed  by  fire,  the  tights  of  the  remainder- 
men will  be  Jeopardized.  We  bare  given  days 
to  the  itody  of  this  case,  and  after  that  study 
I  am  forced  to  say  that,  notwithstanding  the 
erldent  hardship  to  this  very  remarkable  lady 
In  the  managonent  of  business  requiring  sagac- 
ity and  patience  as  wen  as  great  faith  In  the 
future  of  h&c  native  dty.  I  have  been  unable  to 
see  how  the  'decision  of  Clybum  v,  Reynolds, 
supra,  could  be  differentiated  from  the  case  at 
bar.  Nw  am  I  able  to  see  why  such  a  wise 
rule  as  is  established  by  the  decision  in  Clybum 
V.  Beynolds,  supra,  should  be  overridden  or 
modified.  It  la  true,  some  of  the  earlier  cases 
do  seem  to  limit  the  doctrine  of  quasi  trustee 
In  a  life  toiant  for  the  remainder^men  to  per- 
ishable property,  but  as  years  advance  the 
courts  are  gradually  brought  to  the  view  that 
such  a  relation  subsists  between  them  In  the 
case  of  life  Insurance;  and  I  cannot  aay  that 
reflection  and  a  careful  study  of  the  authmrltles 
and  arguments  have  changed  my  opinion  that 
Olybnm  v.  Reyntdds,  supra,  embodies  sound  law. 

As  to  the  sixth  ground  of  appeal  I  cannot 
concur  in  the  proposition  of  appellants  that) 
when  the  dwelling  house  devised  for  life  to 
the  an>ellant  Hiss  Lncy  X  Green  was  burned 
by  acddwtal  Are  the  proceeds  of  Insurance 
became  personal  proper^,  so  as  to  pass  under 
the  residuary  clause  of  Mrs.  Green's  will,  and 
should  therefore  be  paid  to  her  executors. 
The  house  and  lot  were  devised.  If  the  in- 
eurance  money  had  been  applied  In  rebuilding 
the  dwelling  house,  it  would  have  remained 
real  estate.  Simply  falling  to  do  this  does  not 
change  the  ownership  or  the  character  of  the 
estate.   This  exception  Is  overruled. 

Nor,  as  to  the  sevenOi  ground  of  appeal,  can 
I  agree  with  appellants  that,  as  all  parties  In- 
terested In  Mrs.  Lncy  P.  Green's  estate  which 
passed  under  her  will  are  now  before  the 
court,  the  character  of  the  action  be  changed 
as  prayed  for  by  appellants.  I  have  already 
hidlcated  my  views  on  this  point,  and  will  not 
attempt  to  add  to  what  I  have  already  held. 

Am  to  the  eighth  ground  of  appeal,  it  seems 
to  me  that  the  drcnlt  Judge  was  correct  In  his 
order  of  reference  to  the  master  to  take  the 
testimony.  Now  that  the  pleadings  have  been 
construed  as  applicable  to  the  case  as  present- 
ed 1^  the  idaintlffs,  which  case  is  met  squarely 
by  the  answers  ot  the  def»idants,  It  will  be 
necessary  to  take  testimony  on  the  issues  rais- 
ed by  the  pleadings.  Circuit  Judges  sitting 
as  chancellors,  when  the  pleadings  are  before 
them  for  construction,  are  fully  authorized, 
under  the  law.  In  ordering  a  reference  to  take 
the  testimony.  It  is  the  better  pl&n,  it  seems 
to  me,  to  be  pursued  In  cases  Uke  the  [absent 

And  now  It  remains  for  me  to  consider  the 
fifth  exception,  which  I  Intentionally  post- 
poned for  consideration  out  of  its  numerical 
order.  I  am  not  willing  to  hold  that  Miss 
Green  Is  not  entitled  to  be  reimbursed  the 
money  she  paid  for  the  policy  of  insurance  up- 
on the  dwelling  bouse  the  year  It  was  burned. 
It  seems  to  me  that  she  is  not  entitled  to  claim 
all  the  insnrance  fees  she  paid  fbr  10  years. 


Bach  policy,  or  fbm  renewal  tbeieot,  k  a  sep- 
arate and  distinct  contract  The  only  coatract 
by  and  under  which  tbc  93,000  was  paid  her  tqr 
the  Insurance  companies  was  that  of  force  dur- 
ing the  year  the  fire  occurred.  In  her  second 
defense  she  has  put  all  the  Insurance  itremlunw 
in  an  aggregate,  and  asks  repayment  theretf 
In  case  the  $3,000  Is  hdd  a  trust  In  her  hands. 
This  was  demurrable^  but  still  I  wished  my 
views  understood,  for,  while  I  sustain  the  de- 
murrer, yet  It  is  with  this  In  my  mind.  Amend- 
ments  are  readily  obtained  in  ttM  drcnlt  ooorts 
where  good  canse  Is  shown  ther^or.  It  Is 
the  judgment  of  this  court  that  the  Jiidgm«it 
of  the  drcnlt  court  be  affirmed,  that  the  de- 
mmrer  attempted  to  be  set  19  In  this  court  be 
denied,  and  that  the  eaow  be  reanwnded  t»  tte 
drcnlt  court 

JONBSk  3^  dlssenti. 


(51  s.  c.  n) 

GAINBS  V.  DRAKBFORD. 
(Sapreme  Ooort  of  South  GaroUna.  Oct  20^ 
1887.) 

Risuunie  TsinTs— SurncisiroT  or  Btidbhob— 

ArPKAL — R  BVIKW. 

1.  In  1867  plaintiff,  as  pastor,  solicited  aid  la 
buUding  a  churc^  and  reported  banng  collected 
about  (1,000.  He  afterwards  purchased  a  lot 
In  his  name,  and  sold  a  house  thereon,  placing  the 
proceeds  to  the  benefit  of  the  diordi.  With  toon- 
ey,  labor,  and  material  furnished  for  that  pur- 
pose, he  erected  a  church  on  said  lot  Plaintiff 
ceased  to  be  pastor  of  the  chiuch  in  ISTO.  Pron 
1868  to  1891  the  congregation  used  the  boDding 
as  their  place  of  worship.  In  18S7  plaintiff  atat- 
ed  that  he  had  bonght  the  property  with  the  view 
of  transferring  it  to  the  chnrcn,  and  would  do  so, 
and  for  27  years  be  had  made  no  daiiii  to  the 

{iroperty.  He  testified  that  be  held  the  property 
n  trust  for  the  church,  and  had  not  paid  taxes 
on  it  because  there  is  nothing  ehanceahle  on 
dinrdi  ^pertj.  BM  sufBcieat  to  establiab  a 
resuitiog  trost  In  favor  of  the  church,  whldi 
loured  to  defendant,  its  grantee. 

2.  The  evidence  whose  admission  la  complained 
of  not  hdng  set  out  bi  tb»  reond,  tiie  oout  wfll 
overrule  an  exception  to  Us  admission. 

Appeal  from  common  pleas  circuit  cooit  of 
York  county;  I.  D.  Wltherqwon,  Judge. 

Action  by  Tllman  R  Gaines  against  J.  9. 
Drakeford.  From  a  decree  for  plaintiff,  de- 
fendant appeals.  Reversed. 

W.B.  De Loach, ftvwMlluit  Hart* Bart, 
f or  respcmdent 

JONBS,  J.  Plaintiff  brought  this  action 
for  the  recovery  of  a  lot  In  the  town  of  Tork- 
vllle  known  as  the  "Baptist  Church  Lot,"  to- 
to  possession  of  which  defendant  entered  un- 
der a  deed  of  the  deacons  of  the  Yorkvflle 
Baptist  Church  dated  October  16,  1886.  The 
Jury  found  for  the  plaintiff  on  the  issues  sub- 
mitted to  than  on  the  law  side  of  the  coort 
This  appeal  is  from  the  decree  of  the  drcitft 
court  overruling  the  equitable  defense  pn- 
sented,  viz.  that  while  the  deed  was  taken 
In  the  name  of  the  plaintiff,  the  purchase 
was  made  with  money  belonging  to  defend- 
anfs  grantor.  the,^^i5|^lt:fiSi©gp|iirch^ 
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and  that  Okenbf  ai  ramltUic  trust  therein  ex< 
Istfl  In  faror  of  aald  church.  In  order  to  es- 
tabUflh  a  resulting  trust  In  land  In  faror  of 
we  claiming  to  have  furnished  the  purchase 
money,  the  iwoof  must  be  clear  and  convin- 
cing that  the  purchase  money,  or  some  defi- 
nite portion  of  It,  was  furnished  by  the  ben- 
eficiary at  the  time  of  the  purchase.  Taylor 
T.  Mayrant,  4  Desaus.  Eq.  516;  BllUngs  t. 
Gliuton,  6  S.  O.  102;  Kx.  parte  Trenholm,  iS 
8.  a  126;  Catoe  t.  Catoe,  32  a  0.  585,  10  S. 
B.  1078;  Jones  v.  Hughey.  46  S.  O.  186,  24 
S.  B.  178.  The  real  question  presented  here 
Is  whether  the  eTldence  in  this  case,  under 
the  rale  abore  announced,  is  sufficient  to  es^ 
tatdlsh  sach  a  trust.  The  circuit  Judge  held 
the  evidence  Insufficient,  but  In  this  we  think 
he  erred.  The  testimony  clearly  established 
these  facts:  The  TorlcTille  Baptist  Church 
was  organized  In  May,  1866,  and  the  plaintiff 
then  became  its  pastor.  In  May,  1867,  the 
church  appointed  the  plaintiff  as  its  agent  to 
solicit  aid  In  building  a  house  of  worship.  A 
circular  letter  was  Issued,  appealing  for  aid; 
and  the  plaintiff,  as  agent  for  the  church  or 
congregation,  canvassed  both  at  home  and 
abroad,  visiting  a  number  of  cities  In  the 
North.  In  August,  1867,  be  reported  to  the 
Broad  Blver  Association,  to  which  the  Tork- 
vlUe  Baptist  Church  belonged,  that  he  had 
then  collected  about  $1,000  for  the  purchase 
•f  a  lot  and  the  btillding  of  the  "tabernacle." 
In  October,  1867,  at  a  Judicial  sale,  he  pur- 
chased the  lot  In  question  for  $267;  paying 
one-half  cash,  and  giving  his  bond,  with  sure- 
ty, secured  by  a  mortgage  of  the  premises, 
for  uie  balance,  payable  six  months  there- 
after. The.  deed  was  made  to  plaintiff  by 
the  commissioner,  dated  October  18, 18C7.  A 
short  time  after  this  an  old  house  on  the  lot 
was  sold  to  Theodore  Wright  for  $52,  and 
the  plaintiff  received  the  money,  and  placed 
the  same  to  the  credit  of  the  funds  in  his 
hands  for  erecting  the  tabernacle.  In  the  name 
of  Theo.  Wright,  as  a  contributor.  With 
money,  labor,  and  materisl  contributed  for 
that  purpose,  the  plaintiff  at  once  began  to 
erect  on  the  said  lot  a  plain,  wooden  church 
building;  and  on  27th  March,  1868,  It  was 
solemnly  dedicated  to  Uod.  The  plaintiif 
ceased  to  be  pastor  of  th&t  church  In  the 
Bvring  of  1870,  but  from  the  time  of  the 
dedication,  In  1868,  to  1891,  when  a  new 
church  on  another  lot  was  erected,  the  York- 
rilie  Baptist  Ohurch  used  this  building  as 
their  place  of  worship.  The  plaintiff  collect- 
ed, as  agent  of  the  Torkvllle  Baptist  Church, 
at  least  $1,785.40.  The  circuit  Judge  finds  as 
matter  of  fact  "that,  at  the  time  the  pbiinUff 
took  the  titie  to  the  lot  and  erected  a  church 
thereon,  he  had,  as  agent  of  the  congrega- 
tion, collected  sufficient  funds  to  pay  for  the 
lot,  and  had  then  money,  labor,  and  material 
furnished  by  way  of  contributions  quite  suf- 
ficient to  build  the  church."  This  Is  not  dis- 
puted. In  1887,  nearly  20  years  after  the 
dedication  of  the  church.  Rev.  F.  0.  Hick- 
son,  then  pastor  of  the  XorkvUle  Baptist 
27SJiL~61 


Church,  wrote  the  plaintiff  a  letter,  requesv 
log  him  to  "come  and  make  a  transfer  of  the 
deed,"  to  which  plaintiff  replied  that  he 
would  come  In  a  few  weeks  and  transfer  it; 
stating  "that  he  had  bought  the  property 
with  that  view,  and  had  always  Intended  to 
transfer  the  deed."  At  this  time,  so  Car  as 
appears,  plaintiff  made  no  claim  of  any  In- 
terest In  the  property,  and  there  was  no  sug- 
gestion of  any  settlement  to  be  had  with  the 
church  In  connection  therewith.  Not  on  til 
December,  18&4,  does  any  one  hear  that  the 
plaintiff  claimed  any  interest  as  an  Individ- 
ual In  the  property;  and  as  to  that  the  dr- 
cnlt  Judge  finds  that  "as  late  as  December, 
1894,  he  [plaintiff]  stated  in  the  presence  of 
witnesses  of  the  highest  respectability  that 
he  claimed  an  Interest  in  the  church  prop- 
erty tor  the  payment  of  iiis  salary  as  pas- 
tor." On  the  trial  he  testified  that  he  had 
no. claim  for  services.  Purth^more,  when 
asked  on  the  trial  whether  he  had  paid  taxes 
on  this  property,  he  answered:  "No,  sir; 
there  is  nothing  chargeable  on  church  prop- 
erty." When  asked  again  why  he  had  not 
paid  taxes  on  the  pn^rty,  he  answered,  "I 
held  it  In  trust  for  the  church."  He  further 
said,  "I  had  It  conveyed  In  my  name  with  the 
Intention  ttiat  it  should  be  safe  for  all  par- 
ties." At  the  trial  the  plaintiff  testified  that 
he  paid  for  the  lot  with  his  own  money,  but 
as  to  this  the  circuit  Judge  said,  "It  Is  true 
that  the  plaintiff  testifies  that  he  paid  for  the 
lot  la  question  with  his  own  Individual  funds; 
but  a  reference  to  his  testimony  will  show 
that  the  plalntlfTs  memory  was  sadly  defect- 
ive at  the  hearing,  or  that  he  was  evasive, 
and  did  not  exhibit  that  candor  that  would 
be  reasonably  expected  of  one  who  has  oc- 
cupied his  high  and  sacred  calling."  Indeed, 
plalnUlTs  statement  Is  wtioUy  inconsistent 
with  every  fact  in  the  ease.  There  was  no 
reason  or  necessity  that  he  should  pay  with 
his  own  money,  since  he  had  funds  of  the 
church  sufficient  to  pay  for  the  lot  and  erect 
the  building;  and  It  would  stagger  credulity 
to  think  for  a  moment  that  he  would  pay  the 
purchase  price  from  his  own  scsnt  funds, 
and  say  nothing  about  It  for  a  quarter  of  a 
century.  We  have  no  doubt  he  spoke  the 
truth  when  he  said.  "I  held  it  in  trust  for 
the  church."  In  reaching  this  conclusion  we 
have  not  relied  on  the  testimony  that  the 
plaintiff  In  December,  188^  admitted  that  he 
had  purchased  this  lot  with  the  church  mon- 
ey. This  admission  was  sworn  to  positively 
Rev.  F.  0.  Hickson  and  Samuel  M.  Grist, 
"whose  statements,"  the  circuit  Judge  says, 
"are  based  upon  honest  impreMlonis  and  rec- 
ollections as  to  the  declarations  of  plaintiff." 
The  plaintiff  denied  having  made  such  admis 
sion,  and  MaJ.  Hart,  a  genUeman  of  well- 
known  character  and  probity,  who  was  also 
present,  said  the  plaintiff  made  no  such  state- 
ment The  circuit  judge  says,  "This  conflict 
In  the  testimony  of  these  witnesses  creates 
at  least  a  doubt  as  to  whether  Uiq  idalntlff 
admitted  that  he  bad  <^,M);:l^S<@6^e 
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la  Oa  pnrdUM  ISm  lot  1b  tpmOoa."  Ttta 
we  may  conoed*,  but  atlll  tbere  remilBB  dear 
and  tontindng  drctomBtantlal  «vldeBc«  from 
which  the  Inference  to  IrrealatlNe  that  he 
need  the  money  belonging  to  the  Yortrnie 
Baptist  Ohorch  In  the  ptirchase  of  the  lot 

What  haa  been  aald  dl^oaee  of  an  ereep> 
tkms  except  the  sixth.  This  allies  error  In 
allowing  In  evidence  a  leee^A  mailed  "Bx- 
blblt  a:*  This  exhibit  la  not  eet  out  In  the 
record,  and  we  have  no  meant  of  aecertaln- 
Ing  whether  the  testimony  was  relevant  or 
not,  or.  If  Irrelerant,  whether  Ita  admlsaton 
waa  preJndldaL  So  Car  as  we  can  aee.  Uie 
drcnlt  judge  does  not  seem  to  hare  c<mBld- 
ered  or  relied  on  each  evidence  In  reaching 
his  condnslon.  The  record  falling  to  ahow 
prejudicial  error  In  the  admission  of  this  ev- 
idence, the  exception  must  be  overruled.  At- 
ery  v.  Wilson,  47  S.  C.  OT,  2S  S.  B.  286. 

The  defendant  la  entitled  to  a  decree  de- 
daxlng  a  resulting  trust  hi  the  lot  In  ques* 
tlon  In  taroT  of  his  grants,  the  TorttvlUe 
Baptist  Qinrch,  as  having  furnished  the  pur^ 
chase  money  thereof,  which  Interest  passed 
to  the  defendant  under  the  deed  of  said 
diurch  through  Ita  offlceia.  The  decree  of 
the  drcnlt  court  Is  rev^md,  and  the  case  re* 
manded  for  proper  proceedings  to  canry  oot 
the  views  herein  announced. 


(60  9.  a  «») 

ENOBBLOOH  et  tL  v.  OBRMANIA.  SAV. 

BANK  et  al. 
(Supreme  Oourt  of  Bonth  Carolina.    Aug.  21, 
18»7.) 

Baku  akd  Bahkino — Fuaud  vt  Aerar— Ksowif 
iDOK — Trial — Instruotionb. 

1.  A  bank  Is  presumed  to  know  iriiat  Its  iwesl- 
dnt  knows  onljr  while  he  acts  wltiilu  Oe  sonie 
of  his  sgency,  and  hoice  it  is  not  ImpntaUe 
with  knowledge,  of  Ub  fraadolent  intent  In  draw- 
inf  a  fund  from  the  bank  In  hit  private  capadtr 
as  trustee  of  the  fond,  with  tnteat  to  misapiwo- 
prlate  It  ■ 

2.  It  Is  not  error  to  refuse  to  give  sa  an»> 
biguoas  dutTKe  to  the  jnrjr. 

5.  Hie  moaifi cation  of  an  erroneons  reqnest  to 
charge,  which  frees  It  from  some  faults,  Is  not 
tererBiole  error  as  against  the  party  la^ening 
tiu  request,  even  thon^  tiw  charge  as  modified 
is  not  fanltless. 

4.  A  conclnsion  of  law  ht  a  charge  to  a  jury, 
baaed  on  facti  not  at  Issue^  is  irrelevant,  and  Its 
oorrectness  U  not  op«i  to  Inquiry  on  api>eal. 

6.  An  instruction  "that  knowledge  of  the  agent 
of  a  coipotatiiNL  or  other  tniudpal,  whhe  en- 
med  hi  a  Crand  fbr  his  own  benefit^  cannot  be 
Imputed  to  sn<A  eorporatton  or  other  prindi»U," 
may  be  modified  by  the  addition  of  tbe  clanse, 
'nmlesa  also  the  corporation  or  princitial  is  bene- 
fited by  tbe  fraud,"  to  recognize  tiie  qoaiiBcation 
that  the  pcindpaJ  must  not  in  any  way  partld- 
pate  b  the  fraud. 

6.  The  rnle  that  a  prindpal  Is  Impatable  with 
Ihe  knowledge  of  hli  agent,  acting  within  the 
scope  of  his  agency,  is  based  on  the  presumption 
that  the  agent  fulfills  bis  duty  in  communicating 
relerant  matter  to  the  pcindpal.  Hence  the  role 
la  inapplicable  where  &e  agent  meditates  fraud 
which  would  be  defeated  ly  oisdosnre  to  the  prin- 
cipal. 

Apppnl  from  common  pleas  circuit  court  of 
c::a:l^tftun  cuunty;  W.  (I  BeoeU  Jodgeb 


flppanrtB  aodoos.  hy  Awob  TTnoTwinfli. 
toa^  and  othos*  affUnat  th*  Genna^  Savlnga 
Bank  and  othtfB.  Fnmi  deene  for  detadaat 
bank,  plaintiffs  appeal.  Affiimed. 

That  portion  of  the  diarge  of  tbe  lower 
oourt  referred  to  hi  the  otdnfon  Is  as  AAowa, 
to  wit: 

*'We  come  now  to  0ie  secoaid  question:  TM 
the  said  bank,  at  the  time  ttie  said  mmey  was 
drawn  out  have  notice  that  the  said  Jacob 
Small  was  drawing  the  same  wHh  the  In^t 
and  for  the  purpose  of  misapi«opt1ating  and 
converting  the  same  to  his  own  use?  I  may 
say  here  that  if  yon  find  *No'  In  answer  to 
the  first  question,— whI(A  would  mean  that 
the  plaintiff  had  failed  to  show  or  [trove  fbe 
fraudulent  Intmt  of  Small,— there  wonM  then 
be  no  need  to  craislder  the  second  qoestton; 
but  If  your  finding  on  the  first  question  of  fact 
should  be  'Ye8,'-^eanfaig  therein  that  tbe 
plaintiff  had  satisfied  you  by  the  greater 
weight  of  the  testimony  of  SmalTs  frandnlent 
Intent— then  yon  will  proceed  to  consider  and 
dedde  the  second  qnestlrai.  As  the  burden  of 
the  first  questI(Hi  was  the  Intent  and  pnrpoae, 
so  the  burden  of  the  second  question  Is  the 
notice  to  the  bank,— notice  of  the  fraodnleBt 
Intent  and  purpose  of  SmalL  In  other  words, 
did  the  bank  know,  or  have  reasonable  gnxmd 
for  knowing,  that  Small  Intended  and  pur- 
posed to  misappropriate  and  convert  the  mon- 
ey to  his  own  tise?  If  It  did  not  actual^ 
or  constructively  know  that  such  was  his  in- 
tent and  purpose,  was  the  act  of  Small  com- 
mitted tmder  such  drcunstancee  a»  ahould 
reasonably  have  put  the  bank  on  Inquiry;  and 
VTOuld  audi  Inquliy,  If  pntsned,  have  reaaoo- 
ably  led  to  snch  Information  as  would  hare 
made  It  the  duty  of  the  bank  to  have  prev^t- 
ed  tbe  drawing  out  of  the  money  by  Small? 
Ton  have  heard  a  great  deal  of  Interesting  and 
Instructive  discussion  about  the  law  of  notice, 
and  abont  tbe  law  of  principal  and  agent 
showing  how  and  to  what  extent  the  knowl- 
edge of  an  agent  Is  to  be  Imputed  to  his  prin- 
cipal 80  as  to  affect  him  with  notice.  This 
was  Intended  to  Show  how  and  to  what  extent 
the  knowledge  of  Jacob  Small,  as  an  ofllcer 
of  the  bank.~its  president  and  director,— was 
to  be  imputed  to  his  principal,  the  corporation, 
the  bank  of  which  he  was  president  and  di- 
rector, the  Oermanla  Savings  Bank  of  Chaiies- 
ton.  South  Carolina,  and  thns  to  ascertain  how 
far  if  at  aU  the  bank  was  to  be  held  Uable 
for  the  acts  of  Jacob  Small,  Its  officer.  I  shall 
endeavor  to  outline  now  as  plainly  and  In  aa 
few  words  as  possible  the  law  on  this  Issoe, 
which  law  you  will  apply  to  the  testimony 
yon  have  heard.  A  bank  Is  a  corpccatlon,  aoo 
as  such  It  Is  an  Intangible  body,  and  can  act 
and  be  acted  npon  only  by  means  of  agents  or 
ofllcers.  Whatevor  Its  agent  or  ofBcer  doea 
within  the  scope  of  his  agency  or  offidal  doty, 
Is  the  act  of  the  bank,  and  the  bank  la  bound 
by  It,  and  Is  responsible  for  the  consequences 
of  that  act.  You  will  remark,  however,  that 
the  act— the  overt  act— of  an  officer  or  agent 
will  bind  the  bankp,^gfli^vS9(|S)eg*(!?» 
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within  his  pro  vine*  u  acent,  and  within  the 
lines  at  his  duty  as  such  officer.  If  It  Is  the 
dnty  (tf  an  officer  of  the  bank  to  cash  checks 
or  discount  hills,  any  cashing  or  dlsoountlng 
of  a  bill  by  such  officer  when  acting  for  tbe 
bank,  or  ostensibly  acting  for  the  bank,  wlU 
bind  the  bank,  without  any  special  authoriza- 
tion, becaoee  such  act  would  be  within  the 
scope  of  his  agency  or  official  duty.  But,  If 
sQch  officer  should  dabble  In  land  or  cotton 
speoilatlon,  evm  though  ostensibly  acting  for 
the  hank,  the  bank  would  not  be  bound  by 
such  act  of  his  unless  the  bank  had  given  blm 
special  authori^  so  to  act,  because  such  busi- 
ness is  not  within  the  scope  of  his  official  duty 
or  of  his  agency.  Cnda-  the  law  of  notice,  not 
only  Is  the  bank  bound  by  and  held  liable  for 
the  acta  of  Its  agent  done  In  the  line  of  his 
dn^  as  such,  but  the  bank  Is  h^  chai^eable 
with  the  knowledge  of  Its  agent  or  officer  when 
he  is  acting,  for  the  bank  and  representlnc  the 
bank  in  any  transactlcn.  This  is  only  an ,  ap- 
plication of  the  maxim  of  the  law,  and  is 
gvoonded  <ri  the  presumption  that  an  agent  or 
offlcer  will  communicate  to  his  principal  w  to 
the  ooiporation  any  knowledge  he  may  possess 
which  may  affect  the  tcanaactton  In  whteh 
he  is  representhig  his  prlndpal  or  the  cwpora- 
tlon.  It  Is  his  duly  so  to  do,  and  the  law 
presnmea  that  he  will  do  his  duty:  and  this 
la  the  law,  no  matter  whether  the  knowledge 
Is  obtftlned  In  tAw  course  of  his  official  duties 
or  aa  a  prtrate  Indlrldiial,  If  he  be  acting  for 
the  coiporatkm  offldally  w  aa  Its  agoit  In  a 
mattsr  of  bnstaMsa  Cor  the  corporation.  But 
to  thi»  nile  of  law.  m  to  an  ndes.  than  are 
some  raoq>tlana.  Tbm,  when  an  asent  or 
offlov  could  not  commmilcata  lUa  knowledge 
wlthcrat  a  hnacb  of  official  cmdldencfli^-aa,  toe 
Instance,  dioald  that  acat  be>an  attorn^  at 
law,  and  as  such  had  obtained  from  bis  client 
confldentlai  commnBlcatioiiar-tt  la  not  to  be 
presmned  that  he  would  comnmnlcate  mch  In- 
fbrmatlon.  Undw  the  law  he  cannot.  80, 
also,  wfa«ro  an  ag^  or  (Acer  to  aboitt  to  com- 
mit A  fraud.  It  to  not  to  be  pxeanmed  that  he 
wm  ffiTUlge  ttie  gnitly  tact  to  hto  prIncM?al  or 
to  hto  ooUflBgneB,  In  such  caiw  of  frand  the 
geneial  pnami^tion  that  tbe  agent  wfll  oom- 
mnnlcalft  hto  knowledge  to  hto  prlndpal  to  dia- 
idaeed  by  the  amsiger  apedal  presomptlan 
that  he  will  not  do  what  would  effectually  de- 
feiU  hto  pntpoee.  Bat  tbla  eounlo-  presomp- 
ti<m  win  not  avail  whm  an  ageot  ac  officer 
acttnc  cr  ostanalbly  acting  in  behalf  at  his 
principal  ov  corponUlfm  ocunmlta  a  fraud  upon 
a  third  penNm,  and  not  ivon  hto  principal  or 
oorporatloa.  In  waOx  caae  the  mlndpal  or  ccmw 
pnatlon  win  be  hdd  chargeable  with  the 
irnUtr  knowledge  ot  the  agent  or  officer;  that 
to  to  aa7i  it  ho  to  acting  In  behalf  of  iJa  eot- 
'poeallont  and  jKi^eaoiting  it  ia  the  tnuiaae- 
tkn.  Fot  tfzample,  should  a  hank  prealdent, 
acting  offldally,  and  r^rauntlng  the  bank  in 
tbe  tnnsadte%  ctHnmit  a  breach  of  troat  cr 
popetrato  a  frand  opon  a  tiilrd  poaon,  the 
knowtedge  of  Hiat  vOcer  that  hto  act  la  fsaud- 
lUoBt  and  lito  pnipoM  to  ftandatent  and  a 


breadi  oC  trust  win  ba  bppnted  to  Uie  bank, 
and  the  bank  would  be  properly  consldraed  a 
party  to  the  fraud,  and  held  liable  to  the  in- 
jured person  for  hto  loss.  But  the  rule  to 
.dicrerent  when  the  agent  or  officer  Is  dealing 
with  the  bank  or  corporation  In  the  particular 
transaction  in  Us  own  behalf,  and  not  as  such 
agent  or  officer.  When  acting  independently 
on  his  own  behalf,  even  tliough  an  officer  of 
the  bank,  liis  posltlcm  to  hostile  to  tbe  bank 
or  corporation.  He  stands  In  the  attitude  of 
a  stranger  who  is  dealing  at  arm's  length  with 
the  bank  or  corporation.  Hence  this  other 
exception  to  th^  general  rule:  that  when  an 
agent  or  officer  is  acting,  for  lilmself,  and  not 
for  his  bank  or  c(»poration,  in  transacting 
business  with  the  bank  or  corporation  In  the 
same  way  that  any  other  peraon  might  Ao, 
the  law  win  not  Impute  to  the  bank  or  cor- 
pomtlon  any  knowledge  of  his  relating  to  the 
matter  in  hand.  In  such  case  tbe  agent'a  In- 
terest to  opposed  to  the  Imnk  or  corporation, 
and  the  preeumptton  wUi  be,  not  tliat  he  wiU 
communicate  his  knowledge,  but  that  he  win 
conceal  It  I  shall  now  take  up  the  requests 
to  charge  submitted  by  the  plaintiff  and  de- 
fendant, and  l)efore  I  get  through  with  them, 
either  affirming  or  modifying  or  rejecting  the 
requests,  I  shall  have  given  you,  I  trust, 
enough  law  to  guide  you  in  discussing  the 
questions  of  fact  before  you. 

"Flalntlffa'  Bequests  to  Charge 

**  The  queBtton  of  imputing  to  a  bank  a 
frand  ctmunitted  by  Ita  agoit  in  the  dtocharge 
of  hto  duty  aa  an  officer  of  tbe  bank  to  to 
be  passed  upon  by  the  jozy.'  OAattothelaw 
It  to  a  qaesnon  fhr  the  juzy,  but  the  Jury 
ought  to  decide  tbe  queatian  i^on  tbe  teaU* 
OKHiy  In  the  case^  and  under  .such  prlndptos 
of  law  aa  It  to  the  duty  of  tbe  court  to  laj 
down  ftir  their  guidance. 

"'<2}  Tha  duty  oC  a  prealdent  of  a  bank  ol 
gaieral  aupervlaton  to  more  gmeral  than  that 
of  any  other  member  of  the  board  of  - directors.' 
This  to  a  Matemmt  of  what  is  g^erally  the 
caae,  aod  as  a  goieral  statement  It  to  tbe  law. 

"  *(3)  If  a  party  dealing  with  an  executor 
haa  at  the  time  reaeonable  ground  for  beller- 
inc  that  he  intrads  misapplying  the  mon«y,  ot 
to  in  the  very  tranaactkm  applying  it  to  his 
own  private  nse^  thB  party  so  dealing  to  re- 
SixmBlble  to  tbe  parson  injured.'  That  to  the 
tow.  For  exanvtle:  If  an  executor  Ijas  hi 
trust  aa  part  oC  the  aaseto  of  hto  testator's 
estate  colaln  certificatea  of  stock  or  securities, 
and  he  hypothecate  and  ptadgea  such  cortlfl- 
catea  of  stod;  tor  the  purpose  of  raising  monay 
tx  hto  own  private  use,  or  money  which  therp 
to  reasonable  groimd  fOr  believing  that  he  in- 
tends misappropriating  or  mto^pplyhig,  should 
the  cestui  que  trust  In  that  ease  suflor  loss 
through  such  a  transactiiHi,  the  party  thzongk 
whom  the  executor  thus  dealt  would  be  heh) 
UaUe< .  Sudi  to:the  law,  and  you  wtU  apply 
it  to  fbe  facte  in  thto  caae  if  tbe  fkcte  ha  aocb 
that  you  can  a^^  It  There  can  be  no  doubt 
that  If  Jaotib  Sman  had  taken  aame  of  those 
sacndttoa,  and  pledaed[1l^[toyawifirfdlgi£ 
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raised  on  tbem  money  for  bis  own  pxtrate  nse, 
and  if  by  that  Izansaction  the  estate  to  whldi 
those  secnrltles  belong  Hoffered  loss,  the  bank 
would  be  reaponslble  to  the  amoant  of  that 
loss,  becanse  In  dealing  with  an  ezecator  one 
has  to  be  very  careful;  and  If  he  has  rea- 
sonable gronndfl  for  believing  that  the  execu- 
tor Intends  to  misapply  the  money  thus  being 
raised,  and  apply  It  to  his  own  use,  then  the 
loss  would  fall  upon  the  person  thus  deal- 
ing with  blm.  But  that  law  was  laid  down  not 
as  a  geaeral  proposition,  but  in  connection 
with  the  facts  of  a  particular  case  In  which  an 
officer  who  was  also  executor  bad  bo  dealt 
with  certain  certifleates  of  corporate  stock  as 
to  put  the  party— the  bank— with  whom  be 
was  dealing  properly  on  inquiry. 

"  *(4)  A  deposit  In  a  savings  bank  la  a  bank 
matter,  a  part  of  Its  business,  and  all  dealings 
of  the  bank  concerning  such  deposit  are  con- 
cerning the  business  of  the  bank.'  Certainly, 
to  that  extent  it  Is  true,  and  I  so  charge  yon. 

**  *(5)  Knowledge  brought  home  to  the  agent 
of  a  corporation  possessing  authority  to  act 
and  acting  in  the  mattoi'  to  which  the  notice 
relates  is  the  strongest  case  for  charing  a 
corporation  with  notice  of  matter  known  to 
Its  agent'    I  so  charge  you. 

"  '<6)  If  the  jury  believe  that  Jacob  Small 
was  president  of  defendant  bank,  and  that 
he  knew  that  the  deposit  In  said  bank  stand- 
ing in  the  name  of  Jacob  Small  and  William 
Knot>eloch,  executors  estate  of  William  Enob- 
elocb.  Sr.,  belonged  to  the  cestui  qne  trust 
under  the  will  of  William  Knobeloch,  Sr., 
then  when  the  said  deposit  waa  entered  In 
the  said  bank,  and  became  subject  to  hts  gen- 
eral snperrislon  as  president  of  the  bank, 
whenever  the  bank  acted  through  him,  or 
with  his  knowledge,  in  any  transaction  con- 
cerning the  deposit,  where  that  knowledge 
was  material  and  applicable,  such  knowledge 
of  Small  concerning  the  deposit  Is  the  knowl- 
edge of  the  bank.'  That  is  the  law  which 
would  govern  In  a  transaction  with  r^ard  to 
the  deposit  In  which  he  <Jacob  Small)  may 
have  acted  as  oCBcer  of  the  bank  and  as  its 
agent,  but  not  If  he  acted  concerning  the  de- 
posit as  any  other  depositor  may  have  done. 
So,  gentlemen,  you  will  decide  from  the  tes- 
timony In  this  case  whether  Jacob  Small  was 
acting  as  officer  and  agent  of  the  bank  In 
drawing  out  said  deposit  or  was  acting  as  a 
d^osltor,  such  deposit  being  subject  to  his 
checks  as  such  depositor.  And  here  I  charge 
you  that  If  Jacob  Small  and  his  co-executor 
origlQally  placed  the  money  on  deposit  in  the 
defendant  bank,  and  If  he  was,  at  the  time  he 
drew  the  money  out,  acting  as  sole  surviving 
executor,  and  authorized  to  act  as  such,  then 
the  bank  was  reasonably  bound  to  pay  the 
check  of  Jacob  Small  to  the  extent  of  the 
deposit,  and  tor  any  loss  which  the  cestui 
^ue  trust  may  have  suffered  by  the  misappro- 
priation of  the  money  by  Jacob  Small  the 
bank  will  not  be  liable  In  law,  unless  the 
tmnk  as  a  bank  was  gnllty  of  a  breach  of 
trust  towards  this  cestui  qne  trast  under  the 


will  of  Tmilam  Knobeloch,  «r  acted  In  eolln- 
Bion  with  Jacob  Small  in  a  Craodnlent  plan 
and  purpose  to  misappropriate  the  money  on 
deposit;  and  that  depends,  of  course,  entire- 
ly upon  the  testimony,  ud  Is  for  70a  to  de- 
cide. 

"  *(7)  If  the  Jury  believe  that  Jacob  SmaB 
was  president  of  defendant  bank  at  the  times 
mentioned  in  the  com^Aalnt,  and  that  he  drew 
'from  said  bank,  at  the  periods  therein  stated, 
the  said  amounts  alleged  to  be  and  which 
were  the  property  of  the  cestuis  que  trustent 
nnder  the  will  of  William  Knobeloch,  Sr., 
without  the  knowledge  of  said  cestuis  que 
trustent,  and  that  at  the  times  said  deposits 
were  so  drawn  he,  the  president  of  the  bank, 
was  In  the  bank,  acting  as  its  president,  with 
the  general  spervlslon  of  Its  affairs.  Includ- 
ing this  deposit,  knowing  that  the  transac- 
tion was  concerning  said  deposit,  and  then 
Intended  to  misappropriate  aald  amounts  so 
drawn,  and  did  In  fact  misappropriate  them, 
then  bis  knowledge  of  the  same  as  a  matter 
of  law  became  the  knowledge  of  the  bank, 
and  hts  receipt  as  executor  cannot  discharge 
the  bank  if  such  receipt  formed  a  part  of  the 
fraud/  That  Is  the  law  of  this  case.  If  the 
testimony  satisfies  yon  that  Jacob  &ua]l,  in 
drawing  the  deposit,  was  acting  as  president 
or  officer  or  agent  of  the  bank,  representing 
the  bank,  and  acting  for  It.  and  not  acting  as 
depositor  or  as  executor  with  a  right  to  draw 
on  the  deposit  The  knowledge  of  Jacob 
Small  as  an  executor  la  not  to  be  imputed  to 
the  bank  simply  because  he  was  preaidenc 
It  can  be  imputed  to  the  bank  and  wiU  bind 
the  bank  only  with  regard  to  transactions  in 
which  he  acted  as  president  or  agent  of  the 
bank,  acting  In  the  business  of  the  bank,  and 
in  Its  behalf.  To  Illustrate:  Should  the  pres- 
ident of  a  bank,  who  was  also  executor  of  an 
estate,  have  on  deposit  in  the  bank  a  fund  of 
money  as  executor,  and  shonld  transfer  that 
deposit  from  his  account  as  executor  to  his 
own  individual  account  which  be  and  the 
bank  knew  to  be  overdrawn,  and  should  loss 
ensue  to  his  cestui  que  trust  in  socb  case  the 
bank  would  be  liable  to  the  extent  of  the 
loss,  because  such  a  transaction  would  be 
acting.  In  part  at  least  as  officer  of  the  bank 
and  in  the  business  of  the  bank,  and  his 
knowledge  would  be  chargeable  to  the  bank, 
which  would  be  held  responsible  to  the  ex- 
tent to  which  It  was  benefited  by  the  trans- 
action, under  the  equitable  doctiine  that  a 
principal  cannot  be  allowed  to  reap  the  re- 
ward of  the  dishonesty  of  Its  agent  The  law 
wUI  not  allow  th4  principal  to  enjoy  the  fndt 
of  its  agent's  fraud.  If  the  principal  shares 
in  its  agent's  reward,  it  must  also  carry  the 
burden  of  the  agent* a  guilty  knowledge. 

"'^  If  Small  never  ostensibly  In  any  of 
his  transactions  with  the  bank  concerning 
this  d^oslt  held  himself  out  to  the  bank  as 
dealing  with  the  depoalt  In  any  w^  as  an 
Individual,  but  on  the  contrary,  hla  profer 
slons  and  actions  were  tbat-he  was  a  fldu* 
clary  of  th«  tni«tb,p|i|d^  ^^^ti^@MR 
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with  tbe  bank,  then,  as  there  was  nottdng  to 
Indicate  to  the  bank  that  Small  was  deallDg 
with  It  aa  an  IndiTldnat,  the  reason  ceases 
for  holding  that  when  an  officer  of  a  corpo- 
ration enters  Into  a  transaction  with  It  for 
his  IndlTldnal  benefit  he,  In  reference  to  that 
transacthm,  must  be  sqc^oeed  to  act  at  arm's 
length  with  the  corporation.'  For  the  pro- 
tection of  third  persons  It  most  rather  be  pre> 
aomed  that  the  ivlnclpal  has  anthorlaed  the 
agent  to  act  with  notice  of  the  frand.  I  can- 
not charge  you  that. 

"  *(9)  If  on  the  lines  hwetofore  chai^;ed  the 
jury  believe  that  the  bank,  through  Jacob 
Small,  Its  preeldent,  knew  that  tbe  fund  In 
qnestloD  was  held  by  Jacob  Small,  snrrlTing 
executor,  fbr  the  ceetuis  que  trastent,  and 
that  it  was  about  to  be  mlsajiproiHriated  by 
Jacob  Small,  then  It  owed  a  high  dnty  to  the 
beneficiaries  of  the  fnnd  It  held  In  Its  charge 
for  them;  and,  tt  this  fnnd  has  been  so  mis' 
appropriated,  ttie  bank  Is  liable.*  I  refuse  to 
charge  yon  that.  That  would  be  to  make 
the  bank  executor  of  the  estate,  devolving 
iqjKHi  the  bank  all  of  the  duties  of  the  execu- 
tor. That  would  run  counter  to  what  the  su- 
preme court  hu  said.— that  the  execntor  In 
this  very  ease,  Jacob  Snail,  bad  the  right  to 
draw  checks  on  that  deposit  fnnd.  and  those 
chedES  would  be  honored  by  the  bank  so  long 
as  there  was  mon^  there.  The  only  ground 
on  which  the  bank  could  be  held  UaUe  would 
be  for  some  breadi  of  tjust,  as  I  bare  ex- 
plained to  you.  I  cannot  charge  that  propo- 
sition In  Its  torn, 

'*'Offi  Intention  or  motive  being  a  state  oCUie 
mind  Inl^nal.  and  Invisible,  except  through 
outward  manifestations,  its  existence  must 
usually  be  a  mattor  of  Infraoiee  or  presonv 
tion  from  the  outward  or  visible  acts  and 
manifestatlDns,  which  serve  to  indicate  more 
or  less  clearly  and  conduslvely  the  particular 
Intention.  The  fdrce  of  the  inference  results 
from  the  consideration  that  the  intention  of 
a  rational  agent  corresponds  with  the  means 
which  he  enqiloys,  and  that  he  intrads  that 
ccmseqnence  to  which  his  conduct  naturally 
and  immediately  tends.'   I  so  cha]^  you. 

'(U)  That  tile  question  of  notice  to  the 
bank  of  the  Intmtion  of  Jacob  SmaU  to  mis- 
apiwopriato  the  money  drawn  out  by  him  is 
a  comdusion  to  be  arrived  at  by  the  Jury  from 
all  the  drcomstances  detailed  In  the  testl* 
mony.  _1bM.t  ituj  are  not  limited  alone  to 
the  knowledge  of  Jacob  Small,  obtained  by 
him  as  execotOT,  but  the  J  my  are  to  consider 
the  testinunty  aa  a  whoK  the  knoiriedge  of 
the  other  officers  of  the  bank,  drcnmstanoes 
occurring  within  their  knowledge;  and  If 
they  find,  from  all  the  drcumstances  of  the 
case,  that  the  other  officers  knew,  or  had 
such  grounds  as  would  have  been  sufficient 
to  a  reasonable  man  fbr  knowlns^  that  Jacob 
SmaU  Intended  to  use  this  fnnd  so  drawn  by 
hbn  for  that  ptirpose,  tiien  tiiat  was  sufficient 
to  give  notice  to  the  bank  of  soch  knowledge.* 
I  charge  jmu  that  with  this  addition:  'Pro- 
vided, that  the  testlmoiv  satisfies  yon  as  a 


jury  that  Small  was  acting  officially  for  the 
bank  In  the  transaction,  and  not  acting  aa  a 
deposltOT  drawing  on  his  deposit.' 

"Dtf  oidantB*  Bequests  to  Charge. 
That  the  jury  cannot  answer  "Tes" 
to  the  flnt  question  In  tbe  case  unless  they 
find  that  at  the  very  time  Small  drew  the 
money  In  question  out  of  the  bank  he  had 
the  intent  and  purpose  to  ml8iq>proprIate  and 
convert  tiie  same  to  his  own  use;  the  burden 
being  on  the  pkUntifr  to  estaUlsh  this  by  ev- 
idence.'  That  Is  tbe  law. 

"  *^  The  burden  Is  on  plalntUF  to  show 
that  the  president  bad  authority  to  pay  de- 
posits If  he  el^ms  such  to  be  the  case.'  I  so 
charge  you. 

"*(3)  That  In  drawing  oat  the  money  in 
question.  SmaU,  even  If  inretddent  of  the  bank, 
was  acting  aa  a  depositor,  and  any  knowl- 
edge or  Intent  be  may  have  then  had  aa  to 
his  disposition  of  the  money  was  not  notice 
to  the  bank,  and  could  not  alEect  It  ai^  more 
than  similar  Intent  or  knowledge  In  the  mind 
of  any  other  depositor  drawing  money  not 
communicated  to  the  bank.'  I  so  charge  you. 

"  '(4)  That,  If  Small  was  president  of  the 
baidc  when  he  drew  the  money  In  question 
oat  (tf  the  bank,  and  at  that  time  had  the  In- 
tent to  mlBsivropriato  and  convert  the  moaej 
to  his  own  use,  the  mere  fact  of  his  being  such 
president  would  not  be  notice,  constructive  or 
otherwise  to  the  bank.'  -  I  so  charge  yon. 

"  '(5)  That  in  drawing  the  mon^  in  question 
out  of  the  bank  Small  was  acting  adversely  to 
the  bank,  and  not  in  Its  "behalf;  and  if,  when 
drawing  1^  he  intmded  to  misappropriate  and 
convert  It  to  his  own  use,  notice  of  such  his 
Intrait  would  not  be  imputed  to  the  bank 
moely  by  resaon  of  the  fhct  that  he  vaa 
president  of  the  bank  at  the  time."'  I  so 
charge  yon. 

"  That  If  at  the  time  Small  drew  the 
mon^  In  question  be  had  the  Intent  to  Bda- 
appropriate  and  convert  it  to  his  own  nse,  he 
was-mgaged  In  perpetrating  an  independent 
fraud  on  his  own  account,  and  the  knowledge 
of  his  own  Intent  coold  not  be  Impntable  or 
Imputed  to  the  bank,  and  would  not  be  notice, 
constructive  or  otherwise  to  It,  merely  because 
be  was  Its  presldenL'   I  so  fdisrge  you. 

"  '(7)  That  In  order  to  diarge  a  bank  with 
notice  of  the  fiuits  of  which  Its  president  or 
other  officer  has  knowledge  in  refieience  to  a 
transaction,  he  must  have  acted  in  tbe  trans- 
action on  behalf  of  the  boi^'  I  so  charge 
you«  adding.  If  he  was  acting  either  wholly  or 
partially  for  the  bank.* 

**  '(Bt  That  while  the  knowledge  of  an  agem 
la  ordinarily  Imputed  and  charged  to  bis  prin- 
cipal, there  Is  an  exception  to  this  rule  In. 
cases  of  such  conduct  on  tin  agenf  s  part  aa  to 
raise  a  clear  presumption  that  be  would  not 
commgnUatte  the  fact  In  controversy;  as  when 
tiw  agent  acting  nominally  as  such  Is  in 
reality  acting  in  his  own  or  another's  Interest 
and  adversdy  to  that  of  his  principal,  or  when 
the  communication  at  such  tsct  woidd  ordl<  i 
narily  prevent  a  coosumffttiOoni    Wil^Q^  LC 
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tent  aebema  which  the  acent  was  •ngaged  Id 

perpetrattDs.*   I  fo  tSarga  jaa. 

"  That  knowledge  of  an  agant  of  a  ««<• 
poratlon  or  other  principal  while  engaged  in 
a  fraTid  for  his  own  benefit  cannot  be  impated 
to  such  corporation  or  other  prlndpaL'  I  add 
to  that:  'Unless,  also,  the  corporation  or  the 
principal  Is  benefited  by  the  frand.  in  which 
case  the  corporation  or  other  principal  would 
be  liable  to  the  extent  ot  its  benefit  received 
from  the  &aud.' " 

At  this  stage  of  Judge  Benet's  charge.  Mr. 
Simons,  for  the  defense,  said:  "May  It  please 
your  hoior,  we  wlU  not  trouble  you  to  read 
any  man  of  our  requests  to  charge,  as  we 
think  you  have  covered  the  ground  already." 

By  the  Court:  "So,  gentlemen  of  the  jury, 
by  the  kindness  of  counsel,  we  have  been 
saved  going  over  numerous  and  very  carefully 
prepared  requests  to  charge  which  have  been 
already  substantially  given  to  you  In  my  gen- 
eral charge  and  my  conunents  on  the  requests 
of  the  idalntlff.  The  supreme  court  has  al- 
ready held  In  this  case  that,  as  surviving  ex- 
ecutor. Small  had  the  right  to  draw  checks  on 
any  deposit  be  had  as  executor,  and  It  was  an 
implied  duty  of  the  bank  to  pay  such  checks, 
and  that,  therefore,  the  mere  fact  of  drawing 
the  money  was  not  of  itself  Illegal  or  wrong. 
If  tt  was  fraudulent,  the  taint  of  fraud  came 
from  the  Intent  of  Small;  but,  even  if  the  in- 
tent were  fraudulent,  even  if  Small  knew  at 
the  time  he  drew  the  mtmey  that  he  was  going 
to  misappropriate  It,  and  convert  It  to  his  own 
use,  that  knowledge  of  his  conld  not  be  Unpu^ 
ed  to  the  bank  unless  he  was  In  that  very 
transaction  acting  for  the  bank,  and  represent- 
ing the  bank  officially,  and  not  acting  as  a 
deposItOT.  If  he  was  acting  simply  as  any 
other  depositor,  the  law  will  not  Impnte  to  the 
bank  any  Icnowledge  of  his  relating  to  the 
transaction  in  hand.  If  his  Interest  in  this 
transaction  was  adverse  to  the  bank,  tiiere  is 
no  presnmptloii  that  he  would  oommnnlcatc 
Mb  knowledge,  guilty  or  otherwise,  to  the 
bank,  but  the  reverse  Is  Oie  presumption.  But, 
If,  aetiag  Independently,  he  engaged  in  a  fraud- 
ideut  tranBactl(m  for  hia  own  benefit,  and  by 
which  the  bank  was  not  benefited,  and  en- 
joyed none  of  the  tmlts  of  the  fraod,  the  bank 
cannot  be  hdd  U&ble,  nor  can  the  knowledge 
of  his  guilty  pnqrate  be  Imputed  to  It  Once 
or  twice  in  the  course  of  this  charge  I  have 
necessarily  used  the  etpresslai  about  the  bank 
being  put  upon  Inqdry.  The  Inquiry  referred 
to  tben  Is  the  inquiry  that  grows  ont  of  a 
sense  of  dnty  and  responalUlity,  and  not  from 
idle  cnrloBlty  m  Imipertinait  Inqulsltlvaiesi; 
that  la  to  B^,  that  If  the  act  ctf  drawing  the 
money  by  Small,  the  execntor  and  d^osltor, 
was  surrounded  by  such  dmunstances  of  sos- 
pldon  as  made  it  the  doty  of  the  bank  to  In- 
vestigate and  if  that  Investigation  would  rear 
aonaUy  hftn  led  to  the  dlsckwnre  of  such 
facts  or  the  obtaliiing  of  such  Infomuition  as 
would  have  mada  It  the  dnty  of  the  bank  to 
have  refttsed  to  pay  the  num^  out;  In  such 
am  the  bank  would  bs  held  UaWe.    But,  as 


has  been  aigned  to  yon«  tvj  pRvcriy,  tt  li  not 
the  law  that  the  bank  should  inquire  into  the 
purpose  of  a  d^oeitor  in  drawUig  out  a  fond, 
even  though  that  depositor  be  an  executor 
drawing  out  a  trust  fund.  There  most  be  oth- 
er drcumstancea  to  make  the  inquiry  to  which 
the  law  refers  necessary.  Zf  the  facts  In  the 
evidence  show  you  satlaCactMlly  that  In  draw- 
ing the  money  out  Small  was  acting  officially 
for  the  bank,  as  its  i»eBidaxt  or  other  agent 
actually  representing  it  then  his  knowledge 
Is  to  be  attributable;  and.  If  loss  ensued  to 
the  estate  of  WlUlam  Enobeloch  or  the  cestui 
que  trust  by  such  official  act  of  Small,  the 
bank  would  be  liable  for  the  loss.  If  he  act- 
ed as  any  other  person  might  have  done 
with  his  dqiKMlt,  drawing  checlcs,  which  the 
bank  was  liable  under  the  law  to  honor,  then 
hla  knowledge  could  not  be  imputed  to  the 
bank,  and.  If  loss  ensued  to  the  estate  of  WD- 
Ilam  Knobeloch  or  the  cestui  que  trust  by  each 
drawing  out  of  ttw  monej,  the  bank  cannot  be 
held  liable  for  such  loss  unless  there  Is  eri* 
dence  that  the  bank  profited  by  the  fraud.  In 
such  case  the  bank  would  be  held  liable  to 
the  extent  ox  the  benefit  not  Blnq)ly  under  the 
law  of  notice,  but  because  of  the  eqnltoUe 
doctrine  that  a  prindpel  cannot  benefit  by  the 
fraod  of  Its  agent" 

Following  is  the  opinion  of  the  court  be- 
low: 

"In  the  decree  filed  me  in  this  case  on 
18th  May,  1896,  I  said  I  would  ^ve  my  rea- 
sons at  length  hereafter.  I  now  do  so.  On 
the  motion  of  the  plaintiff,  as  shown  In  the 
decree  filed  ISth  May,  1886,  the  two  Issues  in 
this  case  w&ee  referred  to  a  jury,  which  has 
passed  upon  them.  Th^  haa  been  no  de- 
mand for  a  new  trial,  and  undtf  the  law  the 
finding  of  the  Jury,  unlees  set  aside*  Is  oon- 
cluslva.  Code  Oiv.  Proc.  f  274a;  Gonat  ISK, 
art  S.  I  4.  Up<Mi  the  issues  thus  submitted 
to  Ibem,  In  xeBponae  to  the  question: 
Did  said  bank,  at  the  time  said  money  was 
drawn  out  as  aforeeald,  have  notice  that  said 
Jacob  Small  was  drawing  the  same  with  the 
Intent  and  for  the  purpose  of  misappropriat- 
ing the  same  to  hfii  own  use1'--the  Jury  hav- 
ing found  'No,*  the  esse  Is  disposed  of  as  far 
as  the  defendant  bank  Is  concerned,  and  the 
complaint  and  action  must  be  fflsmlssed  as 
to  It  The  supreme  court  In  tba  case  of 
Knobeloch  v.  Bank,  4S&a23S.21B.ELl3, 
speaking  of  these  very  transactions,  say: 
'When  the  executors  of  the  last  will  and  tes- 
tament of  Wm.  Snobelochf  Sr.  (of  whom  Ja- 
cob Small  was  one),  placed  en  deposit  as  suft 
executors  In  the  defendant  bank  the  sum  of 
$7,728.48  [being  the  aggr^te  amoonts  of 
92.000  and  of  95,728.48,  for  which  this  and 
the  other  suit  with  the  same  title  were  trted 
at  tbe  late  torn  of  the  coart  tac  Ouriestoa 
county],  under  the  dedslons  of  tiie  court  ot 
last  resort  In  this  state  (Fogi^eB  t.  Bank,  12 
Rich.  Iaw,  618;  Simmons  Hardware  Oo.  v. 
Bank  <a  Greenwood,  41  S.  a  177,  19  S.  R 
60S>,  there  arose  an  implled-eontiact  betwew 
the  defendant  bBO^izapd^  IttUOlS^to.  or 
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the  ■uwlTW  tt  Ikeo^  tiiiA  ■odi'  dflfeodant 
baiA  would  pay  aB  ebeeks  drawn  by  sueb  ex- 
eenton  In  toch  amomtii  and  to  mdi  peisons 
M  may  tw  mentioned  In  sneh  dioAg,  as  long 
■a  thm  remained  to  the  credit  of  aoch  ex- 
ecutors on  inch  abeoant  an  amount  anffldMit 
to  pay  sndk  checks.  *  *  *  It  this  propo- 
sition of  law  Is  sound,— and  under  the  author- 
ity of  the  two  cases  just  dted  we  bold  It  to 
be  sound  law  In  this  state,— there  could  be  no 
liability  In  law,  aa  dlstlngnlshed  from  eqult7, 
upon  the  defendant  bonk  for  paying  the 
tAecks  oi  the  d^;K>sltli)£  executor.  If  the 
paymettt  of  Bach  check  by  the  def«idant  bank 
could  create  any  llablll^,  It  must  be  for  s 
breach  of  some  trust  owed  by  tbe  bank  to 
cestnls  que  tnutent  under  WlUlam  Knobe* 
loch's  last  will.  It  Is  this  IlabUity,  arlsin? 
from  some  breach  of  some  such  duty  or  tnist 
alone,  which  the  plaintiff  here  seeks  to  en- 
force." Neither  In  the  trial  of  this  case  be- 
fore the  jury  nor  since  has  there  been  any  tes- 
timony or  proof  whaterer  adduced  to  show 
that  there  was  any  duty  or  trust  owed  by  tbe 
bank  to  the  cestuls  que  trustent  under  Wil- 
liam Rnobeloch's  will,  except  such  as  arose 
from  the  fact  that  the  d^^t  warn  made  In 
the  name  of  the  execatora. 

"The  jury  have  found  that  Small,  at  the 
time  he  drew  this  money  out.  Intended  to  mis- 
appropriate it  The  only  remaining  question 
Is,  bad  the  bank  notkie  of  this  fraudulent  In- 
tent? The  Jury  bare  found  that  It  did  not 
hare  anch  notice,  snd  their  finding  Is  condu- 
sire.  I  think  It  j/ropvr  to  say,  howeTcr,  that 
I  concur  In  their  verdict  No  attempt  was 
made  to  show  that  the  bank  had  actoal  knowl- 
edge of  Small's  Intention  to  convert  this  fund 
to  his  own  use.  Nor  were  there  any  circum- 
stances connected  with  the  withdrawal  of  the 
fund  calculated  to  excite  suspicion  or  provoke 
luqnlry.  The  plalntUTs'  case  rested  eaatlr^ 
upon  the  fact  that  at  the  time  of  the  trans- 
action Small  was  president  of  the  bank.  This, 
It  was  claimed,  affected  the  bank  with  con- 
Btmctive  notice  of  Small's  guilty  Intent,  upon 
tbe  ground  that  his  knowledge  wa^  necessa* 
rlly  the  knowledge  of  the  bank.  It  Is  a  well- 
settled  rule  that  a  corporation  Is  chargeable 
with  the  knowledge  of  Its  officer,  when  he  is 
representing  It  In  any  transaction.  In  the 
case  at  bar,  Small  was  not  acting  for  the 
bank,  but  was  acting  for  himself.  Acting 
Independently  for  bims^  In  a  fraudulent 
transaction  for  his  own  benefit,  and  from 
which  the  bank  did  not  derive  the  slightest 
advant^^,  his  guilty  knowledge  caxmot  be 
Imputed  to  the  corporation.  In  my  charge  to 
the  Jury  I  left  it  to  them  to  say  whether  the 
facts  In  evidence  satisfied  them  that  in  draw- 
ing the  money  out  Small  was  acting  officially 
for  the  bank  aa  Its  president  They  were  told 
that,  If  he  represented  the  bsnk,  his  knowl- 
edge would  be  Imputable  to  the  bank,  and 
that,  If  loss  ensued  to  tbe  estate  of  William 
Enobeloch  from  what  was  done,  the  bank 
would  be  liable  for  the  loss,  but  that.  If  he 
acted  for  blmscU,  then  that  his  knowledge 


was  not  Impntahle  to  the  bank,  and  It  would 
not  be  liable  for  any  lost  sustained  In  conso^ 
qnance  <tf  ttie  ihinyHiaroprlation  of  the  fund. 
The  resolt  of  the  finding  of  the  Jury,  whltib  I 
think  correct,  was  that  tt  was  not  shown  that 
Small  was  acting  olSelall^  for  the  bank  as  Its 
presldoit  and  It  necessarily  foUowa  that  the 
complaint  should  be  dismissed. 

•«Ab  I-aald  to  the  jury  In  my  charge  on  the 
trial  at  the  Issues  in  this  case,  under  the  law 
of  notice,  not  only  Is  the  bank  bound  by  and 
held  liable  for  the  acts  of  its  agent  done  In 
the  line  of  his  duty  as  such,  bat  the  bank  Is 
held  chai^eable  with  tbe  knowledge  of  Its 
agent  or  officer  when  he  Is  acting  for  the  bank 
and  representing  tbe  bank  In  any  transaction. 
But  to  this  rule  of  law,  as  with  all  rules,  there 
are  some  exceptions.  Thus,  where  an  agent 
or  officer  could  not  communicate  his  knowl- 
edge without  a  breacb  of  official  confidence,— 
as,  tor  Instance,  should  that  agent  be  an  at- 
torney at  law,  and  ss  such  had  obtained  from 
ills  dlent  confidential  communications,— It  bi 
not  to  be  presumed  that  he  would  communi- 
cate such  information.  Under  tbe  law  he 
cannot  So,  also,  where  an  agent  or  officer 
Is  about  to  commit  a  fraud  It  Is  not  to  be  pre- 
sumed  that  he  will  divulge  the  guilty  fact  to 
his  principal  or  to  his  colleagues.  In  such 
cases  of  fraud  the  general  presumption  that 
the  agent  will  communicate  his  knowledge  to 
his  prindpel  Is  displaced  by  the  stronger  spe- 
cial itresumptlon  that  he  will  not  do  what 
would  effectually  defeat  his  purpose.  But 
this  counter  presonqitlon  will  not  avail  where 
an  agent  or  officer,  acting,  or  ostensibly  act- 
ing. In  behalf  of  bis  principal  or  corporation, 
commits  a  fraud  upon  a  third  person,  and  not 
upon  his  principal  or  corporation.  In  such 
case  the  principal  or  corporation  will  be  held 
chargeable  with  the  guilty  knowledge  of  the 
agent  or  officer;  that  Is  to  say,  If  he  Is  actliv 
In  behalf  of  the  corporation,  and  representing 
it  In  the  transaction.  For  example,  should  a 
bank  iwesident  acting  officially,  and  repre- 
senting tbe  bank  In  tbe  transaction,  commit  a 
breach  of  trust  or  perpetrate  a  fraud  upon  a 
third  person,  the  knowledge  of  that  officer 
that  his  act  Is  fraudulent  and  bis  purpose  Is 
fraudulent  and  a  breach  of  trust  will  be  im- 
puted to  the  bank,  and  the  bank  would  be 
properly  considered  a  party  to  the  fraud,  and 
held  liable  to  the  Injured  person  for  his  loss. 
But  the  rule  is  dllferent  when  the  agent  or 
officer  Is  dealing  with  the'  bank  or  corporation 
In  the  particular  transaction  In  his  own  be- 
half, and  not  as  such  agent  or  officer.  When 
acting  Independently  In  his  own  behalf,  eveo. 
though  an  officer  of  the  bank,  his  position  Is 
hostile  to  the  bank  or  corporation;  he  stands 
In  the  attitude  of  a  strainer.  He  Is  dealing 
at  arm's  length  with  tbe  bank  or  corporation. 
Hence  this  other  exception  to  the  general 
rale:  that  when  an  agent  or  officer  Is  acting 
for  himself,  and  not  for  his  bank  or  corpora- 
tion. In  transacting  business  with  the  bank  or 
corporation  ]n  the  same  way  that  any  other 
person  might  do,  the  la^^^Ul  go^J^yt^, 
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tbe  bank  or  oorpOTStloa  any  knowledge  of  his 
relatliig  to  the  matter  In  hand.  In  such  caw 
tJbe  agents*  Interest  li  oM^osed  to  tbe  bank  or 
corporation,  and  the  presumption  will  be,  not 
that  be  win  communicate  bis  knowledge,  bat 
that  he  will  conceal  it  These  principles  are 
abundantly  snstalned  by  a  multitude  of  au- 
thorities, botti  in  this  country  and  England. 
Among  others,  see  note  to  Trentor  t.  Pothen 
(Minn.)  21  Am.  St  Bep.  228  (s.  c.  49  N.  W. 
12&);  In  re  MarselUes  Extension  By.  Co.,  7 
Ch.  App.  161;  Cave  t.  Cave,  15  Ch.  DIt.  639; 
Uayor,  etc.,  of  New  York  v.  Tenth  Nat  Bank. 
Ill  N.  T.  446.  IB  N.  E.  618;  Bank  t.  Cunning- 
ham. 41  Mass.  270;  Bank  t.  liewls,  48  Mass. 
24;  Innerarity  t.  Bank,  139  Mass.  332. 1  N.  E. 
282;  Bamea  t.  Light  Co.*  27  N.  J.  Bq.  33; 
Frenkel  Hudson.  68  Ala.  158,  2  South.  758; 
Wickersbam  t.  Zinc  Co.,  18  Kan.  481;  Davla 
W.  L  W.  W.  Go.  T.  DaTla  W.  L  W.  Co..  20 
Fed.  600;  Tbomaon-Houstan  Blectilc  Oo.  t. 
Capitol  Electric  Co..  12  C.  a  A.  643.  86  Fed. 
849,  and  68  Fed.  941;  Cook,  Stock,  Stockb.  & 
Corp.  Law  (3d  Ed.)  p.  1115,  |  727,  note;  1  Am. 
&  Eng.  Bnc.  Law,  p.  4Sa,  "Agency";  Distilled 
Spirits,  11  WalL  S56;  Akers  t.  Bowan,  83 
S.  a  401,  12  S.  E.  172;  Rapley  T.  KIu^  40 
S.  G.  184, 18  S.  B.  680.   22  June.  1896." 

Tbe  exceptions  and  groonds  of  vpeal  are 
as  follows,  Til.: 

"Please  take  notice  that  the  plalntlfC  herein 
excepts  to  the  Judgment  oi  hte  honor,  Judge 
Benet,  filed  herein  18th  Hay,  1886,  and  wlU 
more  before  the  suirrane  court  to  modify  the 
same  oa  flie  foUowing  grounds  and  flTOep> 
tlons,  to  wit: 

**(1)  That  his  honor  eired  In  adjudgtaig  that 
the  complaint  herein  be  dismissed  as  against 
the  fl^^ffawt  tbe  Germanla  SaTlngs  Bankj  of 
Charleston,  S.  C  wbereaa  his  honor  should 
hare  hdd  that  the  comEdalnt  bKcln  stated  Is 
a  good  and  equitable  cause  of  action  against 
the*  defendant  the  Germanla  Barings  Bank, 
and  that  the  erldence  supported  the  sama 

"C2)  That  his  honw  ened,  b  flie  opinion  filed 
him  stating  his  reastms  for  making  his 
Judgment  aforesaid.  In  finding  that  there  had 
been  no  testimony  or  proof  whatsoever  ad- 
duced to  tiiow  tbat  there  wsb  any  dntr  cx 
trust  owed  the  d^mdant  bank  to  the  cea- 
tnls  que  trustrat  imder  WUllam  KnobeUxdi's 
wni,  ^cept  such  as  arose  from  the  fact  that 
the  deposit  was  made  in  the  name  of  the  ex- 
ecutors; wbereaa  hte  btmor  shonld  hare  hdd 
that  tiiwe  was  evidence  to  show  that  the 
bank,  at  fb»  time  It  paid  the  die<to  drawn 
by  Jacob  Small,  the  proceeds  of  wtaldi  he  In- 
tended  to  misappropriate,  knew  or  was  aware 
of  such  drcnmstancea  aa  shoidd  bare  made 
It  known  that  Small  so  intmded  to  misappro- 
priate the  proceeds  of  said  checks,  and  at  that 
moment  tbe  bank  was  so  put  on  notice  as  that 
a  disregatd  of  the  same  constituted  a  partlc- 
tpation  by  It  In  the  breadi  of  trust  intended 
by  Jacob  SmalL 

"(8)  That  his  honor  erred  In  the  said  opin- 
ion In  finding  that  tbe  platntlfTs  case  rested 
entirely  upon  the  fact  that  at  the  time  of  the 


transaction  Jacob  Small  was  president  of  the 
defendant  bank;  whereas  his  Iwikk-  shoidd 
bare  held  and  fwnd  that  the  idalnturs  case 
rested  upon  the  facte  that  at  the  time  of  tbe 
transaction  not  only  was  Small  president  of 
the  bank,  but.  In  OHUiectlon  with  hla  pn^ 
dency,  there  were  other  circnmstancea  known 
to  Small  and  to  the  other  officers  of  the  bank 
which  were  snfflcloit  to  acMty  the  bank,  as 
well  through  Small  as  through  Ite  other  offi- 
cers, that  Small  Intmded  to  mlsappn^wlate 
the  iffoceeda  of  the  said  diecks. 

**(4)  That  hla  honor  sbonld  fasre  held  that 
in  the  case  at  bar,  as  a  concluslan  at  fact. 
Small  was  acting,  not  for  himself  alone,  bat 
was  also  acting  for  the  bank,  and  that  In 
snch  case  his  guilty  knowledge  was  imputable 
to  the  bank. 

"ifSi  TbAt  hla  hcHxv  should  bare  aa  a 
concln8l(m  of  law  tha^  where  the  participa- 
tion of  a  cwporatloa  Itself  In  a  transactloB 
arises  from  the  drcumstance  that  the  offi- 
cer participating  In  tbe  trsnsactlon  la  Ite 
president,  and  that  that  officer  Is  at  that  time 
engaged  In  a  ftaudulent  trazisactlon,  which  he 
Is  enabled  to  perpetrate  by  means  of  hla  po- 
sition In  the  ooavcnatlon,  then  and  In  that 
ease  his  guilty  knowledge  is  imputable  to  the 
corporation. 

"(6;  That  Us  honor  should  hare  held  that 
he  had  erred  In  his  charge  to  the  Jnry  on  the 
trial  of  the  issues,  inasmuch  aa  his  honor  ened 
In  enlarging  the  Jury  that  If  Jacob  &naU  and 
his  co-executor  originally  placed  the  money 
on  deposit  In  the  defendant  bank,  and  If  be 
was  at  the  time  he  drew  the  money  out  acting 
aa  sole  sorrlrlng  wecntOT,  and  authorised  to 
act  aa  such,  then  the  bank  was  reaaonabty 
bound  to  pay  the  check  of  Jacob  Small  to  the 
extwt  of  the  deposit;  and  tor  any  loes  wUcb 
the  cestuls  que  tmstent  may  bare  anltered  by 
the  misappropriation  of  the  money  by  Jacob 
Small  the  bank  wtU  not  be  UaUe  In  law,  un- 
less the  bank,  aa  a  bank,  was  goUty  ct  a 
Ineach  of  trust  towards  tills  oestnl  que  tnist 
under  the  will  of  WllUam  Knobelocb.  or  act- 
ed in  collusion  with  Jacob  Small  in  a  tendo- 
Imt  plan  and  purpose  to  misappropriate  tbe 
money  on  deposit  Whereas  his  hcmor  ahculd 
hare  charged  as  requested  the  plahitlir  In 
his  request  to  charge  numboed  6;  and  not 
hare  modified  tbe  same  aa  bo^nbtf on  set 
forth;  and  in  snch  modification  bis  honor 
erred  In  so  charging  without  addltlouaUy  cbai^ 
glng  tbe  Jury  that  the  bank  was  liable  in  law 
if,  at  the  time  it  paid  the  checft  of  Jacob 
SmaB,  It  had  snch  notice  as  was  snffldent  to 
put  a  reasonaUe  man  nptm  an  Inqnliy  if  Small 
intended,  when  drawing  out  tbe  money  mo  oo 
deposit,  to  mi88piHx>priate  and  amvert  the 
same  to  his  own  ns^  and  that  the  knowledge 
on  the  part  of  the  bank  of  such  Intention  was 
suffld^t  to  coorert  It  Into  a  tmstee  for  ^ 
parties  beneficially  ratltied  to  sndi  dfqKMrit 
and  to  render  It  guilty  of  a  breath  of  traat 
towards  the  same  In  permitting  Small  to  re- 
ceire  such  dq>oslt 

"(7)  That  hla  honor  shooW^nfth^  J»aT«  beU 
Digitized  by 
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that  he  WM  In  etrar  In  Ills  (diarge  to  the  jmr 
upon  tiie  trial  of  the  Issues,  inasmach  as  his 
honor  erred  In  refnsins  to  charge,  as  request- 
ed by  the  complainant,  that  if  Small  never 
ostensibly  in  any  of  his  transactions  with  the 
bank  concsnfng  this  deposit  held  himself  out 
to  the  bank  as  dealing  with  the  d^oslt  In 
any  way  as  an  Indlvldnal,  bat,  on  the  con- 
trary, his  professions  and  actions  were  that 
he  was  a  fldnclary  of  the  trust,  and  as  such 
alone  dealt  with  the  bank,  th^  as  there  was 
nothing  to  indicate  to  the  bank  that  Small 
was  dealing  with  It  as  an  Individual,  the  rea- 
son ceased  for  holding  that  when  an  officer 
of  a  corporation  enters  into  a  transaction 
with  it  for  his  Individual  benefit,  he,  In  r^et^ 
ence  to  that  transaction,  must  be  supposed  to 
act  at  aim's  loigth  with  the  corporation.  For 
the  protection  of  third  persons  it  most  rather 
be  presumed  that  the  prlndpal  has  auttaorlied 
the  agent  to  act  with  notice  ctf  the  ttwad, 

"(S)  That  his  honor  should  further  have  held 
that  he  was  In  error  In  his  charge  to  the 
jury  In  that  his  honor  refused  to  charge  the 
ninth  request  to  charge  on  behalf  of  the  plain- 
tiff, to  wit:  'If,  on  the  lines  heretofore  char- 
ged, the  Jury  believe  that  the  bank,  through 
Jacob  Small,  its  [HesidHit,  knew  that  the  fund 
In  question  was  held  by  Jacob  Small,  surviv- 
ing executor  for  the  cestuls  que  tnistent,  and 
that  It  was  about  to  be  misappropriated  by 
Jacob  Small,  then  It  owed  a  high  duty  to  the 
beneficiaries  of  the  fund  It  held  In  Its  charge 
for  them,  and,  if  this  fund  has  been  so  mis- 
appropriated, the  bank  was  llaUe.' 

"(9)  That  his  honor  should  have  held  that 
be  was  In  error  In  char^g  the  Jury  In  modify- 
ing the  eleventh  request  to  chai^  of  tbe  plain- 
tiff, to  wit:  That  tbe  question  of  notice  to  the 
bank  of  tbe  Intention  of  Jacob  Small  to  mis- 
appropriate the  money  drawn  out  by  him  Is  a 
conclusion  to  be  arrived  at  by  the  Jury  from 
all  the  circumstances  detailed  in  the  testimony. 
That  they  are  not  limited  alone  to  the  knowt 
edge  of  Jacob  Small  obtained  by  blm  as  ex- 
ecute, but  the  Jury  are  to  consider  tiie  testi- 
mony as  a  whole,  the  knowledge  of  tbe  other 
officers  of  the  bank,  circumstances  occurring 
within  tbehr  knowledge;  and,  If  they  find  from 
all  the  circumstances  (tf  tbe  case  that  the  other 
officers  knew,  or  had  audi  gnnmds  as  vould 
have  been  sufficient  to  a  reasonable  man  for 
knowing,  tiiat  Jacob  Small  Intended  to  use  this 
fund  so  drawn  by  falm  for  that  purpose,  then 
that  was  sufficient  to  give  notice  to  the  bank 
of  such  knowledge.'—!^  adding  thereto,  'Pro- 
vided, that  the  testimony  satisfies  you  aa  a 
Jury  that  Small  was  acting  officially  for  tbe 
bank  In  the  transaction,  and  not  acting  as  a 
depositor  drawing  on  bJa  deposit*  Whereas 
his  honor  should  have  charged  such  eleventh 
request  as  hereinbefore  givsn,  without  any 
such  modification;  and  his  honor  erred  In  mod- 
i^lng  the  same  to  the  effect  that  Small  must 
have  acted  officially  for  the  bank  In  the  trans- 
action, becanse.  If  from  the  circumstances 
surrounding  the  transaction  the  bank  was 
made  aware  of  tbe  Cact  and  put  «pon  notice  | 


that  Small  IntendM  to  misappropriate  and  to 
convert  tbe  money  so  drawn  by  him  to  his 
own  use,  the  bank  was  then  responsible  and 
liable  at  law  to  the  beneficiaries  entitled  to  tbe 
funds,  whether  or  no  Small  was  acting  offi- 
cially for  the  bank  In  tiie  transaction. 

"(10)  That  his  honor  should  have  beld  that 
he  was  In  error  in  his  charge  to  the  Jury  upon 
the  trial  of  the  Issues,  Inasmuch  as  his  honor 
erred  In  chaining  the  Juiy  that  the  knowledge 
of  an  agent  of  a  corporation  or  other  principal, 
while  engaged  In  a  fraud  for  his  own  benefit, 
cannot  be  Imputed  to  such  corporation  or  oth- 
er principal,  unless  also  the  corporation  or  tbe 
principal  is  benefited  by  the  fraud,  In  which 
case  the  corporation  or  other  principal  would 
be  liable  to  the  extent  of  his  benefit  received 
from  the  fraud;  whereas  his  honor  should 
have  charged  the  Jilry  tliat  the  knowledge  of 
an  agent  of  a  fiduciary  character  of  a  corpo- 
ration, while  engaged  In  fraud  for  his  own 
benefit,  which  fraud  he  Is  enabled  to  perpe- 
trate by  reason  of  the  pMltlon  which  he  holds 
as  agent  of  such  corporation,  is  Imputed  to 
such  corporation  or  other  principal.  Irrespective 
of  the  fact  whether  or  no  the  corporation  is 
ben^ted  directly  by  the  fraud  so  perpetrated. 

"(11)  That  bis  hon<»'  should  have  held  that, 
having  so  erred  in  his  charge  to  the  Jury,  the 
verdict  of  the  jury  was  not  conclusive,  but  a. 
new  trial  would  have  to  be  had,  and  that  In 
such  case  no  Judgment  could  be  rendered  In 
the  present  cause. 

"(12)  That  his  honor  erred  In  rendering  any 
Judgment,  Inasmuch  as  it  appeared  that  his 
honor  erred  In  his  charge  to  the  Jury,  and  that, 
therefore,  the  conclusions  of  tbe  Jury  were  er- 
roneous under  his  honor's  charge,  and  that 
there  should  either  be  a  new  trial,  or  that  his 
honor  should  find  as  a  conclusion  of  fact  that 
the  defendant  bank,  at  the  time  the  money 
was  drawn  out  by  Jacob  Small  under  the  said 
checks,  had  notice  that  the  said  Small  was 
drawing  the  same  with  the  Intent  and  for 
the  purpose  of  ml8aiq;iroi>rlatlnff  tbe  tame  to 
his  own  nsa 

"(13)  That  his  tunuw  ahonld  have  held  as 
a  conclusion  of  law  that  In  tbe  transaction 
In  the  case  at  bar  that  Small,  at  the  time  he 
directed  the  payment  of  the  said  checks,  In- 
tendhig  at  such  time  to  misappropriate  the 
proceeds  thereof,  was  acting  on  behalf  of  tbe 
defendant  bank,  and  naing  his  position  there* 
In  to  commit  a  fraud  upon  third  persons,  and 
that,  therefore,  bis  gnll^  knowledge  was  Im- 
putable to  the  defendant  bank,  and  It  was  lia- 
ble therefor. 

"(14)  That  blfl  honor  erred  In  finding  as  a 
conduslon  of  law  in  his  said  opbilon  that  tbe 
rule  is  difTerent  when  the  agent  or  officer,  In 
dealing  with  the  bank  or  corporation  In  a  par- 
ticular transaction  In  his  own  behalf,  and  not 
as  such  agent  or  officer,  when  acting  Independ- 
ently on  his  own  behalf,  even  tbongb  an  offi- 
cer of  the  bank,  his  position  Is  hostile  to  the 
bank  or  corporation,  he  stands  In  tbe  attitude 
of  a  stranger.  He  is  dealing  at  arn^  length  i 
with  tbe  corporation.  W|#EeMbyiili©i0gle 
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■honld  hare  bdd  ttuit  Rudi  ml*  k  not  different 
wlien  the  officw  w  dealing  la  aecretlr  In  a  hoa- 
tOa  attltode  to  the  bank  or  oorporatton;  bat 
hla  bonw  abonld  haTe  held  that  where  the 
action  ot  an  officer  of  a  corporation  becomes 
possible  only  bj  reaaon  of  hla  position  In  such 
corporation,  and  that  his  hostile  position  to 
snch  bank  or  corporation  Is  a  secret  or  nna- 
Towed  one  by  reason  of  hla  secret  fraudulent 
Intent,  In  such  case,  so  far  as  the  third  per- 
sons are  concerned,  he  la  not  dealing  at  arm's 
length  with  the  bank  or  corporation,  but  must 
be  held  to  be  acting  by  Tlrtne  of  his  position 
therein,  and  that  the  corporation,  having  put 
It  In  his  power  so  to  act  by  appointing  blm  In 
auch  position,  la  chargeabte  wltli  his  fraudu- 
tait  Intent,  and  Uable  for  hla  acttm." 

Bolat  ft .  Bnlat  for  ai^wllants.  Jamea 
Simons,  for  respondent 

JONES,  J.  Two  actions  entitled  aa  aboTe 
were  heard  together.  Tbese  actions  were 
brought  to  recover  in  the  aggregate  $7,728.48, 
with  interest,  from  the  Germanta.  Savings 
Bank  and  the  estate  of  Jacob  SmaU.  The  de- 
cree below  dismissed  the  actions  aa  to  the 
Germauia  Savings  Bank,  and  the  appeal  is 
therefrom.  The  complaint.  In  substance,  so 
Car  as  material  to  state  here,  allied  that  in 
February,  1891,  Jacob  Small,  then  being  di- 
rector and  president  of  the  Germanla  Savings 
Bank,  directed  said  bank  to  pay  over  to  him, 
and  did  take  from  said  bank,  the  sums  of 
12.000  and  $5,728.48.  aggregating  $7,728.48* 
besides  Interest,  the  property  of  the  estate  of 
William  Enobeloch,  Sr.,  of  whldi  estate  said 
Jacob  Small  was  the  executor,  and  then  In- 
tended to  and  did  misappropriate  and  convert 
same  to  Ms  own  use,  and  not  to  the  use  of  the 
said  estate  of  William  Enobeloch,  Sr.,  all  with 
the  knowledge  of  the  aaid  bank,  and  without 
the  knowledge  of  the  cestols  que  trustent  of 
said  estate.  Jacob  Small  waa  a  director  and 
president  of  the  Germanla  Savings  Bank,  and 
"took  a  general  interest  In  and  an  active  su- 
pervision over  the  bank's  business"  at  the 
time  of  the  transaction  complained  of.  On 
the  3l8t  day  of  December,  1890,  there  was  on 
deposit  In  the  Gennanla  Savings  Bank  $30,- 
910.98  to  the  credit  of  Jacob  Small  and  Wil- 
liam Enobeloch,  Jr.,  executors  of  William 
Enobeloch,  Sr..  deceased.  The  co-executor, 
WUUam  Enobeloch.  Jr.,  died  In  May,  1890. 
leaving  Jacob  Small  surviving  executor.  In 
January  and  February,  1891,  all  of  this  fund 
except  $7,728.48  was  duly  paid  to  or  set  apart 
for  the  cestuls  que  trustent  entitled  thereto. 
Of  thla  laat-mentloned  sum,  to  which  the 
plalntlfla'  cestuis  que  trustent  were  entitled. 
Jacob  &nall.  on  check  In  proper  form,  aa  exec- 
utor, drew  $2,000  February  7, 1891,  which  waa 
paid  to  him  by  the  teller  of  the  bank,  whose 
duty  It  was  to  pay  out  mcmey,  who  took 
Small's  receipt  therefor  as  executor,  and  on 
the  28th  day  of  February,  1891,  Small  drew 
out  In  cash  the  remaining  $5,728.48,  which 
waa  paid  to  him  bgr  the  same  teller  on  Small's 


check  aa  executor*  and  hla  receipt  therefor. 
Small  misappropriated  this  mon^,  and  on  the 
Kth  day  of  December,  1893,  died.  On  the  5th 
day  of  Fetaroaty,  1891.— the  day  before  Small 
drew  out  the  $2,000,— the  plaintUT  Jaoob 
Enobeloch  waa  duly  appointed  aa  co-tmstee 
with  Jacob  &nall.  On  the  Ttii  Febraaiy, 
1881,  SmaU  delivered  to  the  plaintiff  a  sealed 
envelope,  and  said,  "Jacob,  put  this  In  your 
box."  This  envelope  was  opened  after  SmaS's 
death,  and  there  was  found  therein  the  follow- 
ing paper:  "February  7th,  1891,  doe  estate  of 
WUllam  Enobeloch,  Sr..  $2,000  on  the  share 
belonging  to  Urs.  Fred  OstendorfL  [Signed] 
Jaoob  Small.'*  This  led  to  the  discovery  of 
SmalTs  iK-each  of  trust.  Under  the  pleadings, 
the  following  issues  of  fact  were  snlnnltted  to 
a  Jury:  "(1)  When  Jacob  Small,  on  or  about 
the  28tb  day  of  February,  drew  out  of  the 
Germanla  Savings  Bank,  of  Charleston,  S. 
$5,728.48.  then  on  deposit  In  said  bank  to  the 
credit  of  Jacob  Small  and  William  Enobelodi, 
executors  of  William  Enobeloch,  Sr^  did  he 
draw  the  same  with  the  latent  and  for  the 
purpose  of  misappropriating  and  converting 
the  same  to  his  own  use?  0£)  Did  said  bonk, 
at  the  time  said  money  was  drawn  out  as 
aforesaid,  have  notice  that  Jacob  SmaU  was 
drawing  the  same  with  the  Intent  and  tor  the 
purpose  of  misappropriating  and  converting 
the  same  to  his  own  use?"  stmnfly  issues 
were  submitted  in  the  action  for  the  ^OOa 
The  Jury  In  both  actions  responded  "^es" 
to  the  first  qoestion,  and  "No**  to  the  second. 
No  effort  was  made  to  set  aside  this  finding  of 
the  Jury.  A  decree  was  accordingly  made  In 
which  the  circuit  court  concurred  in  OtB  find- 
ing of  the  Jury,  and,  inter  alia,  dismissed  the 
con^lalnt  against  the  defendant  bank.  Tlie 
opinion  of  the  circuit  Judge  beginning  at  folio 
284,  case,  and  the  charge  to  the  Jury  b^lnnlng 
at  folio  213  and  ending  at  ftiUo  260*  and  the 
exceptl(»is  thereby  w^gipeat  in  tb»  ttflclal  re- 

JKllt. 

1.  The  flodings  of  fact  by  the  Jury  are  con- 
clusive unless  the  circuit  Judge  grant  a  new 
trial  according  to  the  practice  In  oQkx  Jury 
trials,  or  unless  this  court  remand  tar  a.  new 
trial  for  error  In  the  rulings  or  charge  of  the 
presiding  Judge  on  the  trial  of  the  issues  of 
fact  by  the  Jmy.  Code  Civ.  Proc  i  2r74a. 
Tills  court  has  no  Jurisdiction  to  review  find- 
ings of  fact.,  even  In  chancery  cases,  wh«e 
the  facts  are  settled  by  a  JiU7)  and  their  rev 
diet  Is  not  set  aside.   Const  art  6.  |  4. 

2.  Such  findings  of  fact  by  the  Jury,  not  set 
aaide,  being  condnslve  on  the  circuit  comt, 
exceptions  that  the  drcnlt  Judge  shoold  have 
found  facts  inconsistent  wlfb  the  facts  fonod 
by  tbe  Jury  are  not  tenable. 

S.  Did  the  circuit  Judge  commit  oror  in  his 
rulings  and  charge  to  tiie  Jury  for  which  this 
court  may  remand  tat  a  new  Mai?  Tbe  alxth. 
seventh,  eighth,  ninth,  and  tenth  exceptions 
seek  to  point  out  such  error. 

First  The  fdxth  exception  complains  of  tbe 
modification  which  tbe  circuit  Judge  made  to 

ptatotiffs  Sixth  t^i^%^$mogi^?^ 


KNOBBLOCH      OEBHANXA.  8A.T.  BANS. 


■boold  liQBB  Iw  msfle  to  'Qw  ilxlli  icqimt  to 
cfaargs,  tte  ranarioi  of  the  drcott  Jndso  In 
cnrnwcHcin  tberewltb,  and  Um  rixth  exception, 
■S  of  iriikb  an  too  tongtbjr  to  rvpeat  taan: 
4lu  nqineot  to  diaiie  ivaa  dofectlTO  In  not 
dtotlngnhihlng  Iwlinwu  tbe  act  of  Jacob  Small 
officially  aa  agent  for  tbe  bank  and  the  act 
of  Jacob  Small  ai  dcpostbv  In  said  bank  act- 
ing for  litmMtt.  TbB  drcolt  Judge  correctly 
pointed  out  tUa  dlsUnetlm  and  qualification, 
and  hla  langnage  In  oonueetlMk  ttmewlth  wu 
fidly  warranted  1^  ttie  decUon  of  this  court 
In  Enobdoch  r.  Bank,  48  8.  O.  210,  21  &  B. 
18.  In  ao  tar  as  Oils  exception  complains  of 
mere  faUnre  to  charge  a  ipeclflc  propoaltlon.  In 
tbe  absence  of  a  reqnttt  tberefw,  It  la  not  ro- 
walble  error.  Aa  a  matter  of  fact,  bonrever, 
the  drcolt  Jodge  did  In  another  idace  charge 
practically  as  appellant  compMns  he  dionld 
have  done,  for  he  ea^prasaly  diarged  as  fol- 
lovs:  **In  other  vords,  did  the  bank  know, 
or  have  reasonable  grounds  for  knowing,  that 
Small  intended  and  purposed  to  mls^i^o- 
prlate  and.  conTort  the  money  to  his  nset  If 
It  did  not  actoally  or  constmctlTely  know  that 
snch  was  his  Intent  and  pnrpose,  was  the  act 
of  Small  committed  nnder  snch  drcnmatan- 
ces  as  Bhonld  reasonably  have  pot  the  bank  cm 
Inaolry,  and  would  such  Inqulzy,  If  pursued, 
have  reasonably  led  to  sodi  Infonnatlon  as 
would  have  prevoited  tbe  drawlnc  out  <tf  the 
money  by  SmaDT" 

Second.  Tbe  serentb  exception  alleges  error 
In  the  refusal  to  chai^  plalntHTs  eighth  re- 
quest  to  charge.  This  request  to  diarge,  as 
we  understand  It,  was  that  If  Small  dealt  with 
tbe  bank  as  to  Oils  d^^oslt  ostensibly  as  a 
trustee,  but  secretly  as  an  Indlvldaal,  his 
knowledge  of  his  own  frandul^  Intent  with 
reference  to  this  deposit  la  Imputable  to  tbe 
bank,  of  which  be  was  president  We  are 
unable  to  see  the  merit  of  this  distinction. 
The  question  was  not  whether  Small  was  act- 
ing for  himself  as  trustee  or  for  himself  as 
an  individual,  but  whether  In  the  transaction 
of  drawing  out  the  deposit  he  was  In  any  way 
acting  for  tbe  bank.  Knowledge  of  Small's 
fraudulent  Intoit  with  reference  to  the  deposit 
was  not  Imputable  to  the  bank  unless  In  tbe 
particular  transaction  of  paying  out  and  re- 
ceiving the  deposit  money  Small  acted  for  the 
bank.  It  Small  acted  ostensibly  as  trustee  or 
executor,  but  secretly  for  himself  as  an  Indl- 
rldual,  then  clearly  be  did  not  In  that  trans- 
action represent  the  bank. 

Thbrd.  The  eighth  exceptltm  complains  of 
the  refusal  of  plaintiff'  ninth  request  to 
charge.  This  request  to  charge  was  ambigu- 
ous. Does  It  mean,  *1f  the  Jury  believe  that 
the  bank,  through  Small,  Its  jmsldent,  knew 
that  the  fund  In  question  •  •  •  was  about 
to  be  misappropriated  Jacob  Small,"  ete.,  at 
does  It  mean,  "If  the  Jury  believe  that  the 
banic,  through  Small,  Its  president,  knew  that 
the  fund  In  question  was  held  by  Jacob  Small, 
surviving  executor  for  the  cestuls  que  trustent, 
and  [If  the  Jury  'Delleve]  that  It  was  about  to  be 
misappropriated  hgr  Jacob  Small,"  etc.}  It  was 


poaslble  tor  the  iary  to  benere  that  Small  m- 
tanded  to  mlsapcuroficiato  tbs  fund,  but  that 
ths  bank  did  not  know  of  that  Intention,  as 
flwtr  llndlnga  dKnr  th^  dkL  Hw  jndse  evi- 
dent^ onderatood  the  .reanest  in  the  latter 
sense  Indicated  above,  for  be  said:  "That 
would  be  to  make  the  bank  executor  of  the 
estate,  devolving  upon  the  bank  all  the  duties 
of  the  fzecotor.  •  •  *  ;nie  only  ground 
upon  which  tbe  bank  could  be  held  liable 
would  be  the  same  breach  of  trust  as  I  have 
e^)lalned  to  yon.  I  cannot  ^rge  that  propo- 
sition In  that  form.**  It  Is  dear  fliat  if  Qia 
only  knowledge,  actual  or  imputed,  which  the 
bank  had,  was  tiut  tba  deposit  was  hdd  by 
Small  as  trustee  for  certain  eestuta  que  trust- 
eat.  It  would  not  be  Uable  for  honoring  the 
trustee's  diecks  to  prcqner  form.  Gary  v.  Bank, 
SftS.  a  OBO^  2  8.  B.  568;  Knobsloefa  t.  Bank, 
48  &  a  2ia  21  a  B.  18.  it  is  not  enor  to 
refuse  an  amblguoos  request  to  charge.  But, 
besides  this,  the  request  to  charge.  If  nndov 
stood  In  the  sense  moat  favorable  to  ajqpet 
lanf  s  view  of  tbe  law,  was  Inapplicable  to 
the  Issues  beftne  tbe  Jury.  The  request  relat-' 
ed  to  the  application  of  the  law  by  the  Judge  to 
fbo  facts  found,  and  did  not  relate  to  the  law 
to  govern  the  Jury  to  their  findings  of  fact 

Fourth.  Tbe  ninth  exception  charges  error 
to  modifying  plaintiff's  eleventh  request  to 
charge.  Tills  request  to  charge  Is  faulty  to 
at  least  two  particulars:  (1)  To  have  char- 
ged the  Jury  "that  they  are  not  limited  alone 
to  the  knowledge  of  Jacob  Small  obtained  by 
him  as  uecutOT."  etc.,  as  requested,  would 
have  been  to  have  charged,  to  effect  that  to 
determining  the  queetlm  whether  the  bank 
had  notice  of  Small's  fraudulent  totent  toe 
Jury  should  consider  toe  knowledge  of  Jsr 
cob  Small  as  executor.  The  real  question 
was  whetbar  to  toe  transaction  nnd»-  consld- 
oatlon  Small  was  acting  as  a^ent  for  toe 
bank.  The  bank  Is  presumed  to  know  what 
Its  president  knew  as  Its  a^^t  but  not  what 
Small  knew  as  executor.  (2)  The  charge  re- 
quested assumed  as  a  fact  that  thwe  was  tes- 
timony as  to  "the  knowledge  of  toe  other  of- 
ficers of  the  bank,  circumstances  occurrtog 
within  this  knowledge."  The  Judge,  Instead 
of  refusing  this  request  absolutdy,  as  he 
might  property  have  done,  attempted  to  re- 
lieve toe  proposition  presented  of  some  of  Its 
errors  by  adding,  "irrovlded,  that  the  testi- 
mony satisfies  you  as  a  Jury  that  Small  was 
acting  officially  for  toe  bank  In  toe  transac- 
tion, and  acting  as  depositor  drawing  on  his 
deposit**  This  modification  was  not  errone- 
ous. The  circuit  Judge  did  not  mean  to  ex- 
clude, and  did  not  exclude,  from  toe  Jury,  con- 
sideration of  any  testimony  that  might  be  In 
the  case  concerning  tbe  knowledge  of  toe 
bank  obtained  through  otoer  offlcon.  than  its 
preeldoit  tor,  as  shown  already  to  toe  dls- 
cusslcm  of  toe  sixto  exception,  toe  Jury  were 
eleariy  instructed  to  consider  whethw  toe  act 
of  Small  was  committed  under  such  circum- 
stances as  should  reasonably  have  put  the 
bank  on  toqulqr.   BeslJ^.ttg^^  ^^g{e 
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resdy,  At  plaintiff's  request,  charged  that 
"knowledge  brooght  home  to  the  agent  of  thp 
coiiHiration  possessliig  authority  to  act  and 
acting  In  the  mattor  to  which  the  notice  re- 
lates la  the  strongest  case  fw  charging  a  cor- 
poration with  notice  of  matter  known  to  Its 
accent,"  in  accordance  with  the  decision  lu 
Webb  T.  Uanufacturlng  Oo.,  11 S.  O.  40S.  The 
modlficatloa  of  an  erroneous  request  to 
charge,  which  frees  It  from  some  of  its  faults, 
is  not  rerersible  error  at  the  Instance  ot  the 
party  preferring  the  request,  even  though  the 
charge  as  modified  be  not  faulUess. 

Fifth.  The  tenth  exception  r^tea  to  the 
response  of  the  circuit  judge  to  the  ninth  re- 
quest to  charge  on  the  part  of  the  defendant 
bank.  The  request  to  <diarge  was  as  follows: 
'l^t  knowledge  of  an  afent  of  a  corporation 
or  otlier  principal  while  engaged  in  a  fraud 
for  his  own  benefit  cannot  be  imputed  to  such 
corporation  or  other  iMlnclpal."  In  response 
to  this  request  the  Jud^e  added:  "Unless, 
also,  the  corporation  or  the  principal  Is  ben- 
efited by  the  fraud,  in  which  case  the  corpo- 
ration or  other  principal  would  be  liable  to 
the  extent  of  its  b»eflt  received  from  the 
fraud."  The  last  clause  of  this  charge,  so 
far  as  it  relates  to  the  extent  of  the  liability 
of  the  principal  participating  In  the  profits  of 
the  fraud  of  the  agent,  had  notUng  to  do 
with  the  issues  of  fact  befcve  the  jury,  and 
therefore,  whether  erroneous  or  not,  would 
not  Imre  been  prejudicial,  and  so  it  will  be 
eliminated  from  the  consIderatlMk  ber&  The 
question  remains  whether  it  was  enot  to  In- 
struct the  Jury  "ttiat  knowledge  of  the  agent 
of  a  corporation  or  other  principal  while  en- 
gaged In  a  fraud  for  his  own  benefit  cannot 
be  Imputed  to  such  corporation  or  other  prin- 
cipal, unless  also  the  corporation  or  the  prin- 
cipal Is  benefited  by  the  fraud."  This  charge, 
standing  alone,  might  need  some  qualifica- 
tion or  explanation,  but  when  considered,  as 
it  must  be,  in  connection  with  the  whole 
charge,  it  is  not  erroneous.  Just  jweTlously 
the  defendant  bank  had  requested  the  judge 
to  chaige:  *'(7)  l^t  in  ovd&e  to  charge  a 
bank  wltli  notice  of  the  facta  ot  which  Its 
president  ax  other  offlcar  has  knowledge  in 
reference  to  a.  tcan8acti<Hi,  he  must  have  acted 
In  the  transaction  on  btiuUf  of  the  bank,''~-to 
which  the  judge  added,  "if  he  was  acting 
either  wholly  at  partliilly  for  the  bonk." 
When,  therefore,  he  qualified  the  reqoest  un- 
der consideration,  be  meant  to  correct  It  In 
the  same  particular.  The  ocpressiMi,  "knowl- 
edge of  an  agent  of  a  corporation  other 
principal  while  engaged  In  a  fraud  for  his  own 
benefit;*'  without  exi^anation,  mli^t  have 
been  supposed  br  the  jury  not  to  «Edude  any 
partldpaticm  by  the  [Hlnclpal  In  the  pn^ts  of 
the  fraud;  hence  the  Judge,  to  arold  such  Im- 
pression, added  the  qualifying  words,  thereby 
making  It  clear  to  the  joiy  that  knowledge  of 
an  agent  while  engaged  In  a  tkaud  for  his  own 
benefit.  In  whldi  the  principal  la  not  In  any 
way  a  partidpant,  cannot  be  Imputed  to  the 
prlneipaL   Participation  biy  the  principal  In 


the  fruits  of  the  agenf s  frand  is  not  the  test 
wbethtf  the  agenf  s  knowledge  la  Imputable 
to  the  principal,  bat  It  affords  erldence  <w  the 
question  whethOT  the  agent,  In  the  fraudolent 
transaction,  was  acting  within  the  scope  of 
his  agency,  preriously  authorized  or  anliee- 
quently  ratified,  which  Is  the  test. 

The  circuit  court  having  committed  no  error 
In  his  ruling  oa  the  trial  of  the  issue  of  Csct 
before  the  jury,  such  finding  Is  eoncloslTe 
here.  It  Is  established,  therefore,  in  this  case: 
(1)  That  Small  drew  out  the  said  deposit  in 
the  defendant  bank  with  Intent  to  misappro- 
priate It,  and  convert  It  to  his  own  nse;  CZ> 
that  the  bank,  at  the  time  the  mon^  was 
drawn  ont,  had  no  notice  of  Small's  fraudu- 
lent Intent  nils  negatives  both  actual  and 
constructire  notice.  Under  the  issue  present- 
ed and  the  charge  of  the  judge,  the  Jory,  Id 
reaching  their  conduaion,  necessarily  deter- 
mined that  Small,  when  he  drew  out  the  de- 
posit, was  acting  for  himself  In  his  characto' 
as  depositor,  and  In  no  way  for  the  bank. 
Hence  It  follows  that  the  bank  was  In  no  wise 
concerned  with  Small's  breach  of  trust  as  ex- 
ecutor, and  the  complaint  against  it  was  prop- 
erly dismissed.  The  decree  and  opinion  of 
the  circuit  court  is  not  only  free  from  oror, 
but  Is  commendable  for  Its  ludd  exfiosltion  of 
the  law  of  Imputed  knowledge  as  applicable 
to  the  case.  The  prlndples  announced  are 
well  supported  by  the  authorities.  By  the 
text-books,  see  Story,  Ag.  $  140;  Ang.  &  A. 
Corp.  3S  308.  809;  2  Cook.  Stock,  Stockh.  & 
Corp.  Law  (3d  Ed.)  |  727;  Morse,  Banks,  H 
104,  817;  1  Am.  &  Eng.  Bna  Law.  423;  by 
the  law  of  England,  see  Kennedy  v.  Green.  3 
Mylne  A  K.  699;  Espln  t.  Pembaton,  3  De 
Oex  Sc  3.  547;  In  re  European  Bank,  6  Ch. 
App.  358;  In  re  Marseilles  Extension  Ry.  Co., 
7  Ch.  App.  161;  Holland  r.  Hart,  6  Ch.  App. 
678;  Cave  r.  Cave,  15  Ch.  DIv.  639;  by  the 
courts  of  the  United  States,  see  The  Distilled 
Spirits,  11  WalL  356;  Bank  v.  Tompkins.  6 
O.  C.  A  237,  57  Fed.  20;  Investment  Oo.  t. 
Ganzer.  11  C.  0.  A.  871,  63  Fed.  647;  Hudson 
T.  Randolph,  13  C.  O.  A.  402,  66  Ted.  216; 
Thomson-Houston  Electric  Co.  v.  Capitol  Elec- 
tric Co.,  12  O.  C.  A.  643,  65  Fed.  341;  by 
many  of  the  state  courts,  see  the  following 
cases:  Frenkel  v.  Hadson.  82  Ala.  158^  2 
South.  758;  Innerarity  v.  Bank,  138  Ma£a. 
332,  1  N.  B.  282;  Wldcersham  r.  Zinc  Co., 
18  Kan,  481;  De  Kay  t.  Water  Co.,  38  Jf. 
J.  Eq.  158;  Winchest^  t.  RaUroad  Co.,  4 
Md.  231;  Bank  v.  Burgwyn  (N.  O.)  14  S.  E. 
623.  See,  also,  note  to  Bank  v.  Chase,  39  Am. 
Rep.  831;  note  to  Bank  v.  Whitehead,  86  Am. 
Dec.  188;  note  to  Bank  v.  Irona,  8  Fed.  10; 
and  note  to  lYentor  t.  Pothen  (Minn.)  24  Am. 
St  Rep.  228  (a.  c  48  N.  W.  128).  The  latest 
utterance  <m  flie  subject  we  have  seen  la  tnxia 
the  supreme  court  ot  Pennsylvania  (Gunater 
V.  Power  Co..  87  AtL  550),  u  foUowi:  **The 
rule  that  knowledge  or  notice  on  the  part  of 
the  agent  is  to  t>e  treated  as  notice  to  the 
prindpal  is  founded  on  the  duty  of  the  agent 
to  communicate  all  material  Informatton  to 
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bte  prtnctpftl.  and  tbe  ptmvapOxm  that  b« 

hu  done  so.  Bat  legal  presomptloD  ooght  to 
be  logical  from  the  natural  and  twual  conduct 
ot  men  under  the  drcnmstaaces.  But  no  agmt 
who  Is  acting  In  hla  own  antagonistic  Interest, 
or  who  la  about  to  commit  a  fraud  by  which 
his  principal  will  be  affected,  does  In  fact  In- 
form the  latter,  and  any  conclusion  drawn 
from  a  presumpticn  that  he  has  6onp  so  Is  con- 
trary to  all  experience  of  human  nature.  If 
It  be  urged,  as  in  some  cases,  that  the  princi- 
pal, having  put  the  agent  in. his  place,  should, 
as  a  matter  of  public  policy,  be  held  answer- 
able for  all  the  latter  does,  a  sound  answer 
is  suggested  by  the  court  in  Allen  t.  Railroad 
Co..  160  Mass.  200,  22  N.  B.  917,  that  an  in- 
dependent frand,  committed  by  an  agent  on 
his  own  account,  is  beyond  the  scope  ot  his 
empk^ment,  and  bears  analogy  to  a  tort  will- 
fully committed  by  &  serraut  for  his  own  pur- 
poses, and  not  as  a  means  of  performing  the 
business  intrusted  to  him  by  tils  master." 

The  rule  imputing  to  the  principal  the 
agenl^B  knowledge  is  by  some  courts  based 
qton  the  reason  that  the  agent  Is  substituted 
for  the  principal,  has  legal  Identity  with  the 
principal,  and  under  the  <^ratlon  of  this  rea- 
son the  principal  Is  more  inflslblytaeld  bound 
by  the  agent's  knowledge.  Other  courts^ 
by  far  the  majority.— including  our  own,  base 
the  rule  on  the  ground  that  It  tl  the  duty  of. 
the  f^ent  to  communicate  to  his  principal  aU 
knowledge  which  he  possesses  material  to 
the  principal's  business,  and  tbe  presumption 
that  he  has  done  that  duty.  Under  the  «per- 
attoD  of  this  reason  what  are  sometimes  call- 
ed exceptions  or  tpuUflcations  to  the  rule 
havo  grown  np.  For  eacample,  an  agent  la 
not  presumed  to  hare  communicated  to  his 
prindpai  professional  confidences  received  In 
representing  a  third  person  (Alura  t.  Bowan. 
88  S.  O.  4*%  12  a  B.  165),  or  knoiMge  ac- 
quired wfafle  acting  for  hhnself  or  for  a  third 
ponuMi,  and  not  iae  the  ^Indpal  (same  an- 
tluffity),  or  where  the  knowledge  Is  such  that, 
acccwding  to'  bmnan  nature  and  oxpMlrace, 
the  agent  Is  certain  to  conceal,  or  where  the 
■cent  Is  acting  In  an  adrersary  relation  to 
the  principal,  or  meditates  a  fraud  against 
fala  principal  or  some  third  person  in  his  own 
interest  which  would  be  defeated  by  dlsclo 
■nre.  This  laat  qnaBflcatiMi  Is  recognised  In 
Ba|il«y  T.  KInsh.  40  B.  a  151,  18  fl.  B.  680, 
la  which  the  note  to  Bank  t.  COiase,  89  Am. 
Hep.  881,  Is  referred  to.  But  what  are  some- 
tftnes  spoken  of  as  exceptions  to  the  rules 
are  not  so  much  eze^^ons  as  tiiey  are  tacts 
or  condltlaiia  which  render  the  nde  Inap- 
plicable. "In  the  relation  of  the  jnlndpal 
to  a  third  party  the  undisputed  rule  exists 
that  notice  to  the  agent  la  notice  to  the  prin- 
cipal, if  the  agent  cornea  to  the  tenotoledge  of 
/aet$  vhite  he  i»  acting  for  the  jTrtnetpat**  1 
Am.  tt  Bng.  Bnc.  Law,  419.  (ItaUcs  ours.) 
See,  aUw^  Akers  r.  Bowan,  88  B.  a  478;  12  8. 
B.  1T2,  where  the  court  said:  '^e  circuit 
judge  overlooked  the  qualifications  to  the  ad- 
mitted general  rule  that  notice  to  the  agent  la 


notice  to  the  prindpaL  Sloan,  though  be. 
was  at  the  time  the  solicitor  of  the  bank,  and  ' 
one  of  its  directors,  did  not  acquire  knowl- 
edge of  the  fact  that  suits  were  commenced 
against  Bobbins  tohUe  acting  in  either 
these  eopoctties."  (Italics  ours.)  Speaking 
of  the  last-mentioned  case,  this  court,  in  Bap- 
ley  V.  Klugh,  40  8.  O.  151.  18  S.  B.  686,  said: 
*7he  bank  was  exonerated  from  responsibil- 
ity of  knowledge  of  its  agent  (solicitor  and 
director),  because  such  knowledge  of  Its 
agent  was  not  acquired  while  engaged  <n 
butineea  for  t?ie  banky  but  teas  acquired 
while  acting  eu  the  aolicitor  of  SxXbin»  him- 
»eif"  (Italics  ours.)  In  the  case  ot  Biokley 
V.  Bank,  30  S.  a  283,  17  S.  B.  077,  the  court 
sustained  the  following  charge  by  the  circuit 
Judge:  "If  the  president  of  the  bank  com- 
mits a  trand  relative  to  the  subject  that  does 
concern  his  duty  to  tbe  bank  in  dealing  and 
other  persons  having  business  with  the  bank, 
the  corporation  will  be  liable  to  soch  third 
person  or  persons  for  sach  acts  and  misdeeds 
of  its  president  and  agent"  This  last  case 
also  shows  that  in  the  absence  of  evidenoe 
to  the  contrary  it  is  not  the  duly  ot  the  pres- 
ident of  a  bank  to  rec^ve  deposits.  From 
this  It  would  seem  to  follow  that  In  the  atv 
sence  ot  evidence  to  the  contrary,  It  is  not 
the  duty  of  a  bank  presld»it  to  pay  out  de- 
posits. Id  the  case  at  bar,  althou^  the 
president  was  shown  to  have  a  general  su- 
pervision over  the  hank's  business.  It  was 
shown  to  be  the  special  dnty  of  the  teller  to 
pay  out  tbe  bank's  money.  In  the  case  of 
Bank  of  Charleston  v.  Bank  of 'South  Caroli- 
na, 18  Bich.  Law,  291,  It  was  held  that  the 
plaintiff  could  not  recover  ot  the  defendant 
money  which  defendant's  teller,  without  au- 
tbwrl^  borrowed  from  the  plalntltTs  bank 
from  the  teller  thereof,  who  bad  no  author- 
ity to  lend  money  of  the  bank,  which  money 
defendant's  teller  secretly  placed  In  his  tiU  to 
escape  detection  for  having  abstracted  and 
fraudulently  used  tiie  money  of  hla  bank, 
which  borrowed  money  became  mlng^d  with 
the  money  the  defendant  bank,  and  was 
afterwards  used  by  the  defendant's  teller  tor 
his  bank  in  cntrait  transactions.  The  conrt 
said:  "Is  the  bona  fides  ot  the  detftndant 
bank  In  the  transaction  subject  to  Just  sus- 
picion? On  this  head  nothing  has  been  Im- 
puted besides  the  constructive  notice  to  the 
bank  wUch  has  been  sopposed  to  arise  tnan 
the  knowledge  ot  tiie  fraud  possessed  I7  Its 
offloer,  Miller.  Bat  IhU  knowledge  wa$  not 
acquired  or  veed  by  Miller  in  the  eouree  of 
hie  agency  ae  teller.  It  wa$  involved  in  hie 
own  miecond-uat^  and  torved  onljf  hie  own  un- 
worthy  purpose.  [Italica  ooxs.]  It  wonld  be 
as  Just  to  estop  the  plalntitt  by  the  guilty 
knowledge  of  Johnson  [ite  teller]  as  to  affect 
the  defendant  by  the  secrete  shnt  op  In  Mil- 
ler's breast"  80  that  the  final  test  of  this 
case  is,  was  Small,  In  drawing  out  the  money 
in  qnestion,  acting  within  the  scope  of  his 
agency  as  president  of  the  bank?  This  ques- 
tion, as  s^  b^or^  has  been  condoslvelx  eat^ 
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tftlillBhed  by  the  ^iry,  nndtf  tbe  charffe  of 

the  jadge,  Is  the  negatlTe.  But,  If  It  wa« 
not  lo,  It  la  nunlfeat  that  he  was  not  bo  act- 
ing. |1)  It  ms  not  the  dat7  of  Small,  aa 
president,  to  p«7  depositors'  dieaca,  and  ac> 
cwding  to  the  erldence  the  bank  performed 
■nch  acts  through  Its  teller,  as  a  rule,  and  In 
this  particniar  case  payment  was  made  by 
the  teller.  (2)  Small,  In  drawing  ont  the  de- 
posit, was  actW  ft*  crediting  depositor  in  ad- 
versary relation  to  the  bank  paring  aa  debt* 
or.  (S>  There  was  not  the  slightest  erldence 
that  the  bank  had  any  Interest  or  profit  In 
the  transactlou.  except  to  discharge  its  dnty 
to  honor  its  cnatomer's  chedc  In  proper  form. 
(4)  SmalTs  secret  and  fiaoduloit  purpose  to 
misappropriate  the  money  was  locked  In  his 
own  breast,  and  conld  not  have  been  dis- 
closed without  defeating  his  scheme  to  com- 
mit the  money  to  his  own  use.  Elzceptlons 
orermled.  Die  judgment  ia  tb»  draUt  coort 
la  ifflrmwl. 

(100  Oft.  86) 

BENTLEY  et  al.  t.  aBBBB. 
03iv>»ne  CSoort  of  Oeorgia.    Nor.  28,  1806.) 

IifrAHifr^DsBDs— RAnnoiTioir. 
Koowledge  ot  the  fset  of  the  execntion  of  a 
deed  by  himself  may  be  imputed  to  an  infant  if, 
at  tbe  time  of  Its  execotiOD,  he  has  arrived  at 
such  years  of  discretion  as  that.  In  tbe  ordinary 
course  of  erents,  be  can  be  reascHiably  supposed 
to  take  an  accoont  of  his  action,  and  of  Inddeuts 
occnning  In  his  tamer;  and  although,  upon  bis 
becoming  of  age,  such  a  deed  does  not  operate  as 
an  absolute  ntoppel  upon  him,  yet  he  Is  then,  and 
from  that  time,  chargeable  with  knowledge  of  the 
legal  effect  of  Ids  deed,  and  must  thei«after,  with- 
in a  reasonable  time,  disaffirm  his  act,  or  Ik  is 
Ixmnd  by  his  deed,  eren  tliough  there  be  no  ac- 
tual adverse  posscsrion  theieander, 
(SyUabna  br  the  Gout) 

Error  from  snperior  conrt,  Dooly  eoanXj;  E. 
H.  Callaway,  Judge. 

Action  by  B^ncis  A.  Bentley  and  others 
against  C  0.  Oreer.  There  was  a  judgment 
for  defoadant,  exc^  as  against  plaintiff  Wil- 
liam H  Bentley.  and  the  other  plalntifCs  bring 
error.  Affirmed. 

Bnsbee,  Omm  &  Bnsbee,  GoBtln.  Gnory  ft 
Han,  and  J.  W.  Haygood,  for  plaintiffs  in  er- 
ror. LlttkiJohn  ft  Tbomson,  toe  defendant  In 
error. 

SIBIHONS,  G.  J.   This  was  an  acHon  mr  eer- 
tatai  broUurs  and  sisters  of  -M.  A.  Benttey  and 
tbe  cbOdren  of  a  deceased  sister  for  fba  recov-  i 
ery  of  a  tract  of  land  to  wMch  they  dalmed  tl-  I 
tie  as  bis  belrs  at  law.   Tbey  aUeged  that  the  | 
defendant  was  in  poesesilMi,  claiming  title  an-  I 
der  ft  conveyance  of  tbe  land  purporting  to  ' 
bare  been  signed  by  tbe  deceased  daughter, 
above  refened  to,  and  by  web  of  die  brothers 
and  sisters  soliv,  ocept  Wllllara  H.  Bentl^, 
whose  name  purported  to  h«ra  been  signed 
thereto  by  another  peomk  as  his  attsmc^  io 
fact;  and  tbey  had  nerer  wigm/l  it,  nor  an- 
tbnlsed  any  one  to  sign  bi  tiute  bdialf.  Thb 
de^  wf/i  dat9d  Angogt  as,         agd  tbe  8«U. 


was  brougbt  in  188B.'  Tliere  was  a  Tscdlet 
for  Wmiam  H.  Bentiey  fbr  an  tmdivided  ser- 
enth  Interest  In  the  ^vmlaes  and  damage^  and 
In  fisTor  of  the  defendant  as  to  tbe  other  plain- 
tuts;  and  the  latt»  moved  tor  a  new  tnal, 
which  was  refused,  and  t&ey  eseqited.  'Xbe 
motloo  was  qwrn  tbe  gnrand  that  tbe  vodiet 
was  oontraiy  to  law  and  tbe  evidence,  and  19- 
on  tbe  furthtt-  ground  ttiat  tbe  court  erred  In 
refusing  to  charge  the  jmy  that.  If  certain  of 
the  plaintiff  were  minors  at  the  time  of  the 
execntion  of  the  deed,  it  did  not  convey  their 
intmsts  hi  tbe  land  described  In  it,  imless  tb^ 
subsequently  ratified  their  former  actten  in 
stEnIng  the  deed;  that  meie  acquiescence  aft* 
er  becoming  of  age  would  not  be  construed  as 
a  ratification  of  the  act,  unless  the  defoidant 
or  others  nnder  whom  be  dalmed  wvxe  In  ac- 
tnal  possession  of  tbe  land,  <J«t™tiig  title  nndir 
the  deed;  and  that,  if  no  one  was  In  actual  pos- 
session, ctelmii^  under  tb».  deed,  tbey  would 
not  be  called  upon  to  dlsatiinu  It  Than  was 
sofflclent  evld^ce  to  warrant  a  finding  tbat 
tbe  deed  was  executed  upon  the  date  stated 
therein,  and  by  all  of  the  i>enKms  wboee  names 
were  signed  to  It,  exc^  tlw  one  in  whoae'fa- 
vor  the  jury  found;  and  there  was  evidence 
that  the  plaintllb  mmtioned  In  tbe  request  to 
charge,  who  were  mlnws  at  tbe  time  of  steu* 
ing,  were  at  tbat  time  abont  16  and  IS  jeaxs 
of  age,  respec^hrdy. 

The  deed  of  an  intent  is  not  void,  but  meie- 
ly  voidable;  and,  unless  disaffirmed  wltbla  a 
reasonable  time  after  majority,  he  will  be 
bound  by  It  Nathans  v.  Arkwrlgbt  66  Oa. 
17»,  and  cases  dted;  Civ.  Code,  |  86(M.  Nor  Is 
he  relieved  from  tbe  duly  of  dlsafllrmlng  It  by 
the  fact  tbat  no  one.  Is  In  possession  ct  the 
land,  .claiming  under  tbe  deed.  This  duly  Is 
not  dqpendttit  on  Oie  other  party's  doing  any- 
thbig  nnder  the  deed.  Tbe  maker  bas  no 
right  to  assonae  tint  becanse  die  grantee  or 
some  other  person  holding  under  bim,  doea  not 
go  upm  tbe  Umd,  no  claim  Is  made  nnder  the 
deed.  In  tbe  case  of  Harris  v.  Cannon,  6  Ga. 
S82,  advawe  possesslcm  was  dealt  wltb  <Hily  as 
bearing  t^n  tbe  mode  of  disaffirmance  The 
question  was  whether  a  deed  made  in  infaocy 
would  be  avoided  by  the  makbig  of  a  deed  to 
a  tUrd  pMwm  after  tbe  maker  had  attained 
majority;  and  the  court  ruled  that  this  wooM 
be  a  sufficient  ■dlsaffiimsnce  If  the  land  oon^ 
veyed  were  stIU  In  tbe  maker's  possessioii,  w 
vacant  and  uncultivated,  though  more 
be  required  If  the  land  were  held  adrerady. 
It  was  there  said  tbat  "in  contracts  voidable 
only  by  an  Infant  on  oomlug  of  age  be  Is  bomul 
to  give  notice  of  disattlrmanoe  within  a  le^ 
Bonable  time,  especlaay  where  tbe  first  gian- 
tee  Is  in  possession."  Then  is  no  Intimation 
that  the  rule  Is  otherwise  If  the  first  gnurtM 
is  not  tai  posseaston,  and  we  tiave  not  bea  rs- 
fttred  to  any  authority  which  dedarcs  that  It 
Is.  Tbe  only  reason  there  conld  be  tor  ie> 
quiring  possenOon  on  the  part  of  the  grantee, 
or  tiiose  claiming  under  him,  would  be  as  a 
means  of  notice  to  tbe  maker  of  tbe  deed;  bm 
posaesdon  is  not  fbe  coly  niode>of  conv^Ing 
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his  n^iiorkybe  coaTeyedlandto  another,  tberals 
no  x«ason  wfij  Oun  ■bould  t»  nottoe  M 
an  to  him.  In  ordar  to  mdw  him  chargeable 
with  laches  In  taShi^  to  dlaafflnn  the  deed 
after  becoming  snl  joria.  It  will  not  do  to  aaj 
that  simi;d7  becaoae  a  perwm  waa  a  mlnw 
when  be  made  a  deed  be  was  so  far  Ignorant 
of  what  be  did  that  knowledge  of  It  mtiat 
oome  to  him  after  his  majority,  before  the  rule 
which  requires  dlsafflrmance  will  apply.  Of 
coorae.  If  tbe  deed  was  signed  when  the  perscm 
signing  It  was  of  a  very  tender  age,  there  conid 
be  no  presumption  that  upon  bis  arrival  at  ma^ 
jorlty  he  would  know  anything  about  It  It 
would  be  manifestly  unreasonable  to  hold  a 
person  presumptlTely  chargeable  with  knowl- 
edge of  papers  which  were  signed  by  him  in 
early  childhood.  In  such  a  case  snbsequent 
knowledge  at  an  age  when  he  was  old  enough 
to  understand  what  he  had  done  ought  to  be 
shown  before  the  mle  requiring  dlsafflrmance 
should  be  held  applicable.  Bat  where  the  per- 
son making  the  deed  was  a  man  or  woman  ex- 
cept In  not  having  passed  the  l^al  limit  of  21 
years,  there  Is  no  reason  why  he  or  she  should 
.  not  be  held  diargeable  with  the  knowledge  of 
it  upon  arrival  at  majority.  As  to  the  time  In 
which  such  knowledge  may  be  Impnted  to  a 
minor,  we  think  the  aarect  rule  Is  stated  In 
the  beadnote  to  this  opinion.  Certainly  such 
knowledge  may  reasonably  be  Imputed  to  a 
person  16  or  18  years  of  age,  who  la  not  shown 
to  be  below  the  average  of  Intelligence  of  per 
sons  of  the  same  age.  From  what  we  have 
said  It  follows  that  the  court  did  not  err  In  re- 
fusing to  charge  as  requested.  So  far  as  ap- 
pears, this  suit,  brought  nearly  40  years  after 
tbe  deed  was  executed,  was  the  first  step  on 
the  part  of  these  plalntUTs  to  disaffirm  what 
they  had  d<Hie.  As  to  what  la  a  reasonable 
time  for  disaffirmance,  see  Nathana  v.  Ark- 
wright,  anpra;  Candler  t.  Clarke,  80  Qa.  6S7. 
16  &  a.  MO.   Judgment  affirmed. 


noo  M) 

SOUTHBRN  IfUT.  INB.  OO.  T.  VUBOnJSZ 
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<8ivniiw  Oont  vt  Gwtgla.   Wb.  9S,  1897.)- 

IHMJIUMOB  —  IHMBEST  —  AonON   0«   Poi-icr  — 

PLBAniHO — ^Ambhoiuiit— ABBiTRATioiir — Proof 
or  Lobs  —  Patmbxt  —  ArroBNsT's  Fbxs  and 

Damaoes. 

1.  Where  a  poller  of  Are  InsuTsnce  was  Issued 
to  a  husband  derigoated  generally  as  "trustee" 
and  another,  tiie  former,  if  his  wife  was  put 
owner  of  the  property  covered  hy  the  policv,  nad 
such  an  hunrable  interest  therein  as  would  au- 
thorize him,  for  her  benefit,  to  join  with  tbe  other 
perscm  insured  In  an  action  upra  ttie  policy. 
OodM  2796. 

2.  While  It  was  not  csseutlBl  to  the  validity  of 
an  action  upon  an  Insurance  policr,  brought  under 
section  33^  of  the  Code,  to  set  out  or  attodi  a 
foil  copy  of  all  which  was  written  or  printed  up- 
on inch  p<^ic7,  tbe  declaratioQ  ought  to  have  con- 
tained, or  had  attached  thereto,  a  copy  of  every- 
thing appearing  upon  the  face  and  In  Uie  body  of 
the  policy,  induding  all  the  stipulations  onbraced 
hi  that  p(Blk>n  of  the  same  above  tiie  rignatnres 
of  the  eanpany's  officers  1^  whom  tt  was  az- 


•oated:  .and,  when  any  of  sn^i  itipalatitHU  ooa- 
•tltutM  coiwtiais  precedoit  to  the  bringing  of  an 
action  upon  the  pMicy,  ooapHaftce  with  the  terms 
«(  audi  stipulatbnia,  or  satlBfactorr  reaaona  tor 
Boooomi^nce,  should  have  been  afieged. 

8.  The  polidr  aoed  on  In  tbe  present  oaae  eiHi- 
fafawd  such  stIpulatloDs,  via.  those  whldi.  In  ef- 
fect, dedared  that,  bi  caae  &e  cwnpany  did  net 
elect  to  rei^ace,  tvpah-,  or  rebuild  the  property 
destrcved  or  ln;Jored,  no  action  for  the  reeoveiy  of 
any  culm  upon  tbe  policy  should  be  sustahuible 
in  any  court  of  law  or  eqtdty  untU  after  ail  award 
aa  to  the  amount  damage  or  loss  bad  been 
made  by  arbitrattHW  mutnally  diosen  tor  that  par- 
pose. 

<a)  The  declaration  was  defective,  In  that  It 
did  not  set  forth  the  essential  parte  of  the  policy, 
or  allege  compliance  with  the  itipulationa  above 
referred  to,  or  state  any  reason  for  noncom^ 
ance  thmwifli;  but  no  question  as  to  the  lo- 
anffldency  of  the  declaration  was  property  brought 
to  this  court  for  review. 

4.  As  the  po^cy  tendovd  in  evidence  waa  sa- 
parently  a  dillerent  Instrument  from  that  de- 
scribed In  tbe  dedaratlon,  in  that  the  latter  was 
not  alleged  to  contain  certain  conditions  ^!^di 
were  set  fwtb  npon  the  face  and  In  the  body  ot 
tbe  former,  the  rejection  of  this  evidence  would 
have  been  warranted;  but.  Inasmuch  as  the 
fendanf 8  ^a  treated  the  action  aa  a  suit  upon 
the  pc^lcy  so  tendered,  admitting  it  in  evidmce 
was  not  a  matter  of  whtdi  the  defendant  had  any 
right  to  complain. 

5.  The  e^dence  showing  that  an  arbitration 
was  actually  had,  and  an  award  rendered,  tbe 
dedaration  was  further  defective  in  that  it  failed 
to  set  forth  these  facts.  If  the  plaintiffa  desired 
to  attack  &e  award  on  the  ground  of  fraud,  or  for 
any  oth^  reason,  they  should  have  done  ao  by 
ajmropriate  alluAtions. 

6.  Althou^  the  court  below,  wltiiout  such  al- 
legations, admitted  evidence  cei^og  to  vitiate 
the  award,  no  valid  objections  to  such  evidepee 
are  presented  for  consideration  by  this  court 

7.  It  is  too  late  to  amend  a  dedaiaticm  after 
a  judgment  thereon  has  been  rendered,  and  a  mo- 
tion for  a  new  trial  is  pending. 

8.  Though  a  fire  insurance  policy  may  adpolata 
that  the  insured  ^11  furnish  procrfS  of  lou,  yet 
if  it  also  Btipulatefl  that  in  a  certain  eontingencr 
no  action  shall  be  brought  ^>on  the  poller  nntu 
after  an  award  fixing  me  amount  of  the  loss  or 
damage,  the  insurance  company  will  be  held  to 
have  waived  such  proofs  of  loai  If,  without  re- 
ceiving the  same,  it  neverthdess-entcss  with  the 
Insured  Into  an  orhitratlou  for  the  pnrpoae  of  a^ 
certalnin^  tbe  amount  of  the  loas. 

0.  A  stipulation  in  a  policy  of  fire  huorance  de- 
darinB,  in  effect,  that  ia  caae  of  losa  payment 
shall  be  made  "sixty  days  after  ttub  claim  has 
been  allowed  by  tbe  directors"  of  tiie  Insurance 
company,  cannot  be  hdd  to  mean  ^t  an  actnal 
allowance  of  the  claim  by  the  directors  Is  an  in- 
dispensable lo^requldte  to  the  rlgbt  of  the  In- 
sured to  claim  payment  or  bring  bu  action  on  tbe 
policy.  Given  streb  a  meaning,  ibe  st^Iatlon 
would  be  nnreasMialdei  and  ooutraiy  to  pnlriic 
pt)Ucy. 

10.  The  evidence  did  not  warrant  any  finding 
against  the  defendant  fbr  attomey'a  feea  an3 
damages. 

11.  T1ie  toKgoiat  notas  eover  the  ctntnlUng 
prindples  of  law  applicable  to  the  present  case, 
and,  as  it  was  not  tried  upon  correct  lines,  there 
should,  aftet  appro[Kiate  amendments  of  the 
piea^Unga  have  been  made,  he  another  hearing  in 
the  light  vt  what  ia  here  hdd  down.  - 

(Syllabua  by  the  Court) 

Brror  from  dty  court  of  Floyd;  O.  A.  H. 
Harris,  Judge. 

Action  by  P.  !<.  Tomley,  trustee,  and  an- 
other, against  the  Southern  Mutual  Insurunr.-*; 
Company.  From  a  judgment  for  pla-'ntiCT^ 
defendant  bringa  eitoc.  Bevene^*  i 
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Dean  &  Dean  and  Blrwln  ft  Oobb,  for  ifi&tu' 
dff  In  error.  Baace  A  Denny,  for  deienaants 
a  error. 

StVSIONS,  a  J.   A  house  comad  by  ft 

policy  of  'Jisnnuce  Issued  tqr  tbe  Soutbem 
Mutual  Insnrance  Oompany  to  P.  L.  Turn- 
ley,  trustee,  and  BIrs.  J.  F.  Edmonson,  was 
burned,  and  in  pursuance  of  stipulations  In  the 
policy  providing  for  an  appraisement  by  ar- 
bitrators as  to  the  amount  of  the  loss  the 
parties  entered  Into  a  submission  agreeing 
that  an  ai^ralsement  should  be  made  by  cer- 
tain persons  named  In  the  submission,  and 
that  the  aiipralsement  should  be  binding.  An 
appraisement  was  accordingly  had,  in  which 
the  cash  Talne  of  tbe  property  at  the  time 
of  tlie  fire  was  found  to  be  $1,818.03.  The 
amount  of  Insurance  expressed  In  the  policy 
was  92fiO0t  but  It  was  provided  therein  tliat 
the  conqiany  should  not  be  bound  tor  more 
than  three-fourths  of  the  actual  cash  value 
of  the  property  at  the  time  of  the  loss.  This 
was  before  the  act  of  1896,  requiring  Insur- 
ance companies  to  pay  tlie  full  amount  of 
loss  up  to  the  amount  apressed  in  tbe  pol- 
icy. Some  time  after  tbe  appraisement  was 
had  an  action  iqkhi  tbe  policy  was  brought 
against  the  company  by  Tumley,  as  trustee 
for  his  wife,  and  by  Mrs.  Edmonson,  In  which 
they  sued  for  the  full  amount  of  ttie  policy, 
and  for  damagea  on  account  of  bad  faith, 
and  attorney's  fees.  In  the  dedaration  no 
reference  was  made  to  the  appraisement, 
bat,  the  Insurance  company  having  pleaded 
It  In  bar,  ttie  plaintlfEs  Introduced  evidence 
at  the  trial  by  which  they  aou^t  to  show 
that  the  arUtration  had  not  been  fairly  con- 
docted.  There  was  a  verdict  for  the  platai- 
tiffs  for  $1,854  principal,  besides  Interest,  10 
per  coot.  Saamsn  and  10  per  cent  attor- 
ney's fees.  The  Insurance  company  made  a 
motion  for  a  new  trial  upon  numeroDB 
grounds,  and,  the  motion  being  overrated.  It 
excepted. 

1.  One  ot  ttie  qnestlonB  la  tbe  case  vaa 

whether  Tumley  had,  as  trustee,  such  an  In- 
suraUe  interest  In  the  property  as  would  au- 
thorise him  to  nuifitiiin  an  action  lumn  the 
policy;  it  being  contended  on  Ihe  part  of  the 
defendant  that  the  effect  of  the  deed  under 
which  Tnmley  was  acting  as  trustee  for  his 
wife,  and  which  was  m&de  since  tbe  enact- 
ment of  the  married  woman's  law  of  1866, 
was  to  pass  the  legal  title  directly  to  her. 
On  this  subject  we  deem  It  snffidoit  to  call 
attention  to  a  section  of  the  Code  which  ap- 
pears to  have  been  overlooked  In  the  argu- 
ment oi  the  case,  and  which  declares  that  "a 
husband  •  *  *  may  Insnre  the  separate 
properly  of  his  wife,  •  •  *  the  recovery 
being  held  by  hhn  In  tmst  for"  her.  OIv. 
Code,  S  2000;  Code  1882.  }  2780. 

2-6.  None  of  the  questions  as  to  tiie  snffl- 
cloicy  at  the  declaration  which  wore  raised 
in  the  court  below  were  properly  brought  be- 
fore us  for  review.  As.  however,  there  Is  to 
be  a  new  trial,  and  as  it  should  be  had  upon 


prop^  ifleafflngsj  we  shall  deal  Mefly  with 
this  part  of  the  case.  In  the  first  place,  we 
think  the  declaration  was  defective  in  tail- 
ing to  set  forth  essential  parts  of  tiie  policy. 
The  declaration  ptBiK>rted.  in  an  exhibit 
thereto,  to  set  fOrth  a  copy  of  "what  a^iears 
upon  the  face  and  in  the  body  of  the  policy"; 
but,  as  was  disclosed  when  the  policy  Its^ 
was  offered  In  evidence,  stipnlations  and  con- 
ditions forming  a  part  of  the  policy,  and  pre- 
ceding the  signatures  of  the  officers  execut- 
ing it,  were  omitted.  The  part  set  out  in  the 
declaration  and  exhibit  was  merely  that  por^ 
tlon  which  stated  that  tbe  Insurance  com- 
pany, in  consideration  of  a  certain  premium. 
Insured  the  persons  to  whom  the  policy 
was  Issued  against  loss  or  damage  by  fire  on 
the  property  described  to  a  certain  amount, 
for  a  designated  period.  It  was  contended  on 
the  part  of  the  plaintiffs  that  mider  section 
8392  of  the  Code  of  1882  this  was  all  they 
were  required  to  set  out.  That  section  la  as 
follows:  "The  fwm  of  action  to  recover  mon- 
ey on  an  Insurance  policy  may  be  the  same 
as  Is  prescribed  In  the  precedtaig  section,  and 
It  Shan  not  be  necessary  to  set  forth  in  the 
body  of  the  dedaration,  allegations  of  con^ 
tions  other  than  may  be  embraced  In  the  form 
prescribed  In  said  section;  nor  shall  it  be 
necessary  to  attach  a  copy  of  what  may  be 
written,  or  printed  upon  the  flsce  of  the  pol- 
icy, except  what  appears  tsnn  the  face  and 
In  the  body  of  the  policy.*'  The  form  of  ac- 
tion prescribed  In  the  sectioD  referred  to  aa 
"the  preceding  section"  is  a  torm  for  Uie  r» 
eovery  of  money  on  a  note,  bill,  bond,  rec^ft, 
or  written  promhw  of  uiy  description;  and 
accordli^  to  that  form  the  plaintiff  need  not, 
In  the  body  of  the  dedaration.  set  ont  the 
conditions  of  l^e  contract  but  he  Is  reanlred 
to  add  a  copy  of  the  writing  sued  on.  The 
section  relating  to  actions  on  Insnrance  pah 
Iclee,  as  we  have  seen,  dispenses  with  the  set- 
ting forth  of  a  portion  of  the  mattw  which 
la  sometimes  written  or  printed  upon  policies, 
but  requires  that  a  copy  of  '*what  ^^lears 
upon  the  Ums  and  In  dbe  body  of  the  policy'* 
should  be  attached.  We  see  no  reason  for 
suppo^ng  that  the  turns  "the  face"  and  "the 
body,"  as  applied  to  insnrance  polldes,  mean 
anytidng  less  than  they  would  If  s^pUed  to 
contracto  other  than  Insnruice  poUdea.  If 
those  words  had  been  used  with  reference  to 
a  deed  or  other  contract  signed  by  the  maker, 
th^  would  be  understood  as  covering  what 
preceded  the  maker's  signature;  and  we 
think  the  same  Is  tme  as  to  Insurance  ptit- 
Ides.  We  think  thes  indode  an  the  stipula- 
tions embraced  in  that  part  of  the  policy 
whidi  precedes  the  signatures  of  the  trf&cav 
1^  whom  It  Is  executed.  In  the  new  Code 
(which  was  adopted  since  this  action  was 
brought)  the  sections  here  referred  to  are  not 
retained,  thonj^  a  portion  ot  the  same  mat- 
ter win  be  found  In  sectiim  ^68,  whidi  i»o- 
Tides:  "Copies  of  contracts,  obligations  to 
pay,  or  other  writings  should  be  Incorporated 
In  or  attoched  to  the  petitiofrin  aU  ^see  in 
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wtilcta  thej  cbnstltnte  the  cause  of  action,  or 
the  relief  prayed  for  most  be  based  thereon. 
In  salts  to  recorer  money  on  an  insnrance 
policy  It  shall  not  be  necessary  to  attach  a 
copy  of  what  may  be  written  or  printed  upon 
the  policy,  except  what  appear  upon  the 
face  or  in  the  body  of  the  policy."  As  the 
policy  tendered  In  evidence  was  apparently  a 
different  instrument  from  that  described  In 
the  declaration.  In  that  the  policy  tendered 
contained  upon  the  face  and  in  the  body 
thereof  stipulations  and  conditions  not  con- 
tained in  the  exhibit  attached  t«  the  decla- 
ration, which  purported  to  be  a  copy  of  what 
appears  upon  the  face  and  In  the  body  of 
the  policy  sued  on,  the  rejection  of  the  evi- 
dence would  have  been  warranted.  The  de- 
fendant, however,  Is  In  no  position  to  com- 
plain that  the  policy  was  not  rejected  when 
objected  to  on  this  ground,  inasmuch  as  the 
conditions  therein  which  it  was  contended 
were  a  variance  from  the  policy  sued  on 
were  set  up  In  the  defendant's  idea  as  a 
part  of  that  policy. 

As  we  have  seen,  the  plaintiffs,  In  bringing 
thdr  action.  Ignored  the  appraisement  The 
provlsioos  of  the  policy  relating  to  appraise- 
ment, BO  far  as  here  material,  are  as  follows: 
"In  case  of  any  loss  on,  or  damage  to,  the 
property  herein  described.  It  shall  be  optional 
with  the  Company  to  rebuild  or  repair  the 
4)aUdIng  or  buildings  within  a  reasonable  time; 
*  «  •  and  if  the  company  shall  elect  not  to 
repair  or  replace  the  building  the  damage  of 
the  property  shall  be  ascertained  by  appraise- 
ment of  the  same  by  persons  mutually  chosen 
for  that  purpose.**  "It  Is  hereby  covenanted 
and  agreed  that  no  snlt  or  action  on  this  poli- 
cy for  the  recovery  of  any  claim  shall  be  sus- 
tainable in  any  coort  of  law  or  equity  anUl 
after  an  award  has  been  obtained  In  the  man- 
ner ha^  provided."  These  are  valid  stipula- 
ttons,  constituting  conditions  precedent  to  a 
recovery.  Insurance  Co.  t.  Greighton,  61  Ga. 
96;  2  Am.  ft  Eng.  Bnc.  Law,  "Arbitration," 
(Zd  Ed.)  p.  673  et  seq.,  and  authorities  cited. 
In  the  work  here  referred  to  it  is  said:  "Where 
a  contract  contains  a  stipulation,  not  that  all 
the  questions  arising  thereunder  •  *  •  shall 
be  submitted  to  arbitration,  but  that  the  de- 
dfiloQ  of  arbitrators  upon  a  certain  question 
or  questions,  *  *  *  as  to  the  amount  of 
loss  or  damage,  and  the  like,  shall  be  a  condi- 
tion [Heeedent  to  the  right  of  action  upon  the 
contract  Itself,  no  fixed  earn  being  stated  In 
the  contract,  snch  stipulation  will  be  enforced, 
because  the  parties  to  a  contract  have  a  right 
to  adopt  whatever  method  they  see  fit  for  de- 
termining snch  questions;  and  ontil  the  meth- 
od adopted  has  been  pursoed,  or  some  suffi- 
cient reason  given  for  not  pursuing  it,  no  ac- 
tion can  be  brought  npon  the  contract"  Oom- 
pUanee  with  these  provlslona  of  the  policy  be- 
ing a  condlti<m  precedent  to  recov^,  such 
compliance  ought  to  have  been  alleged;  and, 
on  arbitration  and  award  having  been  actual- 
ly had,  the  declaration,  being  tor  an  amount 
greater  than  the  amount  of  ttie  award,  ought 
S7S.B.-6a 


to  bare  contained  allegatkms  showing  that 
the  plaintiffs  were  not  bound  by  It  4  Euc 
Ft  *  Frac.  tit  "Condition  Precedent"  610- 
812;  4  Joyce,  Ins.  i  8263.  Arbitration  are 
favored  by  the  law,  and  awards  will  always 
be  upheld  unless  they  are  the  result  of  miscon- 
duct of  the  arbitrators,  corruption,  palpable 
mistake  of  law  or  fact  or  fraud.  Every  pre- 
sumption Is  in  favor  of  the  award,  and  a  di- 
rect attack  must  be  made  upon  it  In  the  prop- 
er court,  and  upon  proper  pleadings,  before 
it  can  be  Impeached.  Under  the  ^stem  of 
procedure  In  tills  state  we  think  this  could  be 
done  upon  an  action  lapoa  the  policy,  without 
first  resorting  to  a  separate  proceeding  to  set 
aside  the  award.  Under  the  declaration  as  It 
Btood,  the  plaintiffs  were  not  entltied  to  Intro- 
duce evidence  for  the  purpose  of  attaching  the 
award,  as  the  court  permitted  them  to  do  in 
this  case.  The  motion  for  a  neW  trial  contains 
two  grounds  in  which  complaint  Is  made  of 
the  admission  ot  such  evidence,  but  In  one  of 
these  grounds  It  Is  not  stated  that  the  evi- 
dence therein  set  out  was  objected  to  at  the 
trial,  and  in  the  other  the  evidence  objected  to 
is  not  set  out;  so  that  as  we  have  repeatedly 
ruled,  they  are  not  In  i»oper  shape  for  crai- 
sideration  by  this  court 

7.  After  verdict  and  Judgment  sud  pending 
the  motion  for  a  new  trial,  the  court,  over  ob- 
jection by  the  defendant,  permitted  tlie  plain- 
tUTsto  amend  their  declaration  byalleglng  that 
the  defendant  had  waived  certain  stipulations 
of  the  policy.  There  must  be  some  limit  as  to 
the  time  of  amendment;  and,  although  our 
law  Is  quite  liberal  on  this  snbject  the  Code 
providing  that  amendments  may  be  made  "at 
any  stage  of  the  cause"  (OIv.  Code,  |  5997), 
we  do  not  think  this  means  that  they  may  be 
made  after  the  case  has  been  tried,  and  a 
Judgment  rendered  therein,  which  has  not 
been  set  aside  or  vacated. 

&  The  policy  contains  stipulations  as  to  the 
famishing  of  proofs  of  loss  by  the  Insured,  and 
(me  of  the  defenses  set  up  by  the  Insurance 
company  was  that  such  proofs  had  not  been 
furnished.  In  view,  however,  of  the  stipu- 
lations above  quoted,  to  the  effect  that  In  the 
contingency  therein  stated  no  action  should  be 
brought  upon  the  poUcy  until  aftec  an  award 
fixing  tbe  amount  of  loss  or  damage,  the  in- 
surance company  Is  to  be  treated  as  having 
waived  such  proofs  of  loss,  If,  without  receiv- 
ing them,  It  nevertheless  entered  with  the  as- 
sured into  an  arbitration  f w  the  purpose  ot 
ascertaining  the  amount  of  the  loss.  Its  ddng 
this  was  a  manifestation  of  an  Intaitlon  mi 
its  part  to  dispense  with  preliminary  formali- 
ties, and  upon  this  manifestation  of  Intention 
the  assured  had  a  right  to  rely.  See,  on  this 
subject  Insurance  Oo.  t.  Bean  (Neb.)  60  N. 
W.  907;  Insurance  Oa  v.  Storrs,  17  O.  O.  A. 
645,  71  Ped.  127;  Carroll  v.  Insurance  Co.,  73 
OaL  297,  IS  Pac.  863;  Bammessel  t.  Insur- 
ance Ca,  7  Ins.  Law  J.  767;  Walker  v.  Insnr. 
ance  Co.,  SI  Kan.  725,  83  Pac.  597;  Insnrance 
Go.  V.  Etherton.  25  Neb.  506.  41  N^W.  406{ 
4  Joyce.  Ins.  i  3261.       Digitized  by  LjOOglC 
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9.  Another  stltnilKHoii  relied  upon  tgr  ttw 
fenduit  u  a  deftnn  to  aetloa  ma  om  Ip 
tbe  effect  tbmt,  tai  caas  ot  Km.  poymeat  ahenld 
be  made  "slxQr  days  aftw  tta  daim  baa  been 
allowed  by  the  dtrecton"  ot  -Qw  company. 
Hie  probable  meaning  of  this  la  tiiat  the  cran- 
pany  shall,  after  a  claim  has  been  allowed  bj 
the  dbccton,  have  60  days  within  wbldi  to 
paj  thetame.  A,t  any  rat^  It  cannot  be  held 
to  mean,  as  coimael  tar  ths  defendant  ctm- 
tended  It  did,  that  an  actoat  allowance  of  tha 
claim  by  the  directors  Is  an  indispensable  pre- 
requisite to  the  right  ct  the  Insored  to  dahn 
payment,  or  bring  hla  action  on  the  pcdlcy* 
If  giTen  sndi  a  meaning.  It  wtmld  be  clearly 
nnreaaonable,  and  cfmtxary  to  public  pcdlcy. 
It  would  amonnt  to  leaving  It  to  the  offlcen 
of  the  company  to  violate  the  contract  as 
they  might  see  flt,  without  any  redrew  on  the 
part  of  the  Insured. 

10.  The  recoTwy  <tf  damages  and  attom^a 
feea  In  an  action  of  this  kind  Is  authorized 
only  wh«re  it  la  made  to  ^q;>ear  that  the  re- 
fusal of  the  Insurance  company  to  pay  the  loss 
was  In  bad  faith.  OtT.  Oode^  I  2140;  Oode 
18»2.  8  286a  We  think  the  evidence  falls  to 
show  bad  filth  on  tibe  part  of  the  defendant 
The  plalntlflfl  claimed  the  foil  amount  of  the 
policy,  and  the  Jury  found  that  the  defendant 
was  warranted  In  resisting  this  claim;  the 
amount  found  by  them  as  due  under  the  policy 
being  considerably  less  than  the  amount  claim* 
ed.  The  defendant  relied  upon  an  award, 
which,  according  to  the  testimony  of  .several 
witneaaea  at  the  trial,  was  ample  in  amount, 
and  to  which  no  objection  an  the  ground  of  un- 
fairness In  the  conduct  of  the  s^ipralsement 
was  tffought  forward  iyy  the  plaintiffs  until  the 
trial  of  this  action.  According  to  the  testimo- 
ny of  Grlthth,  a  director  and  adjuster  of  the 
defendant,  who  had  the  matter  tn  charge,  he 
[ffepared,  and  endeavored  to  have  the  assur- 
ed sign,  a  proof  of  loss  made  out  In  accordance 
with  the  award,  wbldi  he  presented  to  Tom- 
ley  and  the  husband  of  Mrs.  Edmonson,  who 
was  representing  her  In  the  matter,  and  they 
refused  to  sign.  This  was  not  denied.  The 
plaintiffs  did  deny  that  there  was  an  offer  on 
the  part  of  the  company  to  pay  the  amount  of 
the  award,  but  the  company  could  hardly  be 
considered  as  guilty  of  bad  faith  In  not  mak- 
ing an  offer  which  It  was  given  to  understand 
would  not  be  accepted. 

11.  It  is  complained  that  the  court,  tn  char- 
ging the  Jury,  enumerated  certain  things  as 
essential  to  a  recovery,  and,  without  making 
any  reference  to  the  reguirem^ts  touching 
appraisement  or  to  the  award,  added  that, 
these  things  being  shown.  If  nothing  else  ap- 
peared, the  plaintiffs  would  be  eaatltled  to  re- 
cova.  Various  other  portions  of  the  charge 
were  also  complained  of.  Being  satisfied,  up- 
on a  consideration  of  the  whole  record,  that 
the  case  was  not  properly  tried,  and  that  a 
new  trial  should  be  bad,  and  sufficient  having 
tieen  already  said  In  this  opinion  to  Indicate 
our  views  upon  the  controlling  questions  pre- 
vented, we  do  not  deem  It  necessary  to  deal 


spadflcallr  wtth  thaaa  awapHona:  JMsanaBt 
laTcaaada 

LUMPKIN  and  VIBB;  JJ,  ooneiib  flw 
other  Justicea  ware  dlsqualifled. 


an  oa-  »> 

.   RICHARDSON  T.  OONN. 
(Supreme  Oourt  of  Georgia.    Nor.  80,  1890.) 

JonaiUllTa — COLLATERiX  ATTAOK  —  BXBCOTIOB — 
SATISrACTlOM. 

1.  Tbe  defendant  fak  a  connty  eont  Jo^ment. 
on  whidi  money  is  claimed  upon  a  role  pending 

in  the  superior  court,  cannot,  in  that  proceeding, 
attack  the  Judgment  tat  want  of  service  uppo 
him  in  the  suit  from  whldi  It  resulted.  The 
queitioD  whether  or  not  one  of  the  ecediton  oao- 
testing  for  tbe  fund  In  coort  ooidd,  npaa  mn- 
priate  proceedings,  to  whidi  the  officer  making 
tbe  return  was  a  party,  attack  such  jadgment  on 
the  ground  stated,  is  not  made  In  the' present  caae. 

2.  That  an  attorney  at  law,  who  lepceeeottd 
two  judgment  creditors,  applied  to  the  Junior 
judgment  money  arising  from  a  Jodldal  «a}e  of 
property  subject  to  botii,  did  not  pro  tanto  satisfy 
the  senior  jadgment,  so  aa  to  postpone  its  lien  up- 
on the  proceeds  of  other  property  subject  thaeto 
in  favor  of  still  another  judgment  bavlDg  a  lien 
upon  the  property  last  mcnnoned,  and  Janlor  to 
both  of  the  Judgments  first  mentioned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Macim  connty; 
B.  L.  Maynard,  pro  hac  Judge. 

Contest  between  A.  L.  Richardson  and_ 
Charles  O.  Conn,  Judgment  creditors  of  one' 
Joiner,  upon  a  rule  against  the  aherlff  to 
distribute  money  arising  from  an  execution 
sale.  There  was  a  Jadgment  for  the  latter. 
The  former  brings  error.  Affirmed. 

B.  U  Greer,  3.  W.  Haygood,  Alien  Fort, 
and  J.  F.  Watson,  for  plaintiff  In  enor.  J. 
A.  Ansley,  for  defendant  In  errw. 

SIMMONS,  a  J.  1.  This  was  a  contest  In 
the  superior  court  between  RIchardsw  and 
Conn,  Judgment  creditors  of  Joiner,  upon  a 
rule  against  the  sheriff  to  distribute  money 
in  his  hands  arising  from  the  sale  ot  proper- 
ty of  Joiner  under  an  execution  Isaoed  on 
Richardson's  Judgment.  At  the  trial.  Joiner 
filed  a  traverse  attacking  the  Judgment  for 
want  of  service  upon  him  in  the  suit  In  which 
it  was  rendered.  The  Judgment  thus  attack- 
ed was  rendered  In  the  county  court,  Tbe 
court,  on  demurrer,  held  that  such  an  attack 
could  not  be  made  In  this  proceeding.  We 
think  the  court  was  right  In  so  holding. 
Tbe  question  whether  or  not  a  creditor  con- 
testing for  the  fund  could,  uiton  prc^r  pro- 
ceedings, to  which  the  officer  making  the  re- 
turn was  a  party,  attack  the  Judgment  on  the 
ground  stated.  Is  not  made  In  this  court 

2.  Tbe  court  awarded  priority  to  Conn's 
Judgment,  and  to  this  Richardson  excepted. 
Conn's  Judgment  was  older  than  that  of  Rich- 
ardson, but  Richardson  contended  that  it 
was  discharged  because  the  attorney  who 
represented  Conn  in  the  enforcement  of  the 
Judgment  applied  to  junior  judgments  In  fa- 
vor of  other  creditors,  ^^^^^^^[^ 
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haaOM  ftt  the  um«  thne,  mon^  arUAng  from 
a  MUe  xmOBT  the  latter  of  ivopeaiy  vhlch  was 
subject  to  Oonn's  Jndgment  We  think  tiie 
court  was  right  In  deddlnc  agalnat  this  cod- 
taitl<m.  Oonn*s  Jndgment  was  agalnat  Join- 
er and  another  party  as  prlncIpalB,  and 
against  Saber  and  Glorer  as  secarltleB;  and 
the  Junior  Judgments  here  referred  to,  which 
were  In  favor  of  Rogers  ft  Oo^  were  against 
Snbw  and  GIotot  only.  Tht  Code  declares 
that:  **Ab  among  themadlTes,  creditors  must 
80  proeeeate  their  own  rights  as  not  un- 
necessarily to  Jeopard  the  rights  of  others; 
hence,  a  creditor  having  a  lien  on  two  funds 
ot  the  debtor  equally  accessible  to  him,  will 
be  compelled  to  pursue  the  one  on  which 
otbsT  credltort  hare  no  lien.*'  <aT.  Code,  | 
26ftl.  Conn,  ha-rlng  a  lien  on  property  of 
Joiner,  as  as  on  property  of  6nber  -and 
Olover,  while  Sogers  ft  Go.  had  Hens  atity 
npon  pn^MTty  of  Saber  and  Glover,  could 
therefore  have  been  compelled  by  Sogers  ft 
Oo.  to  remrt  to  property  of  Joiner,  Instead  of 
reaorUng  to  the  property  sut^ect  to  Sogers 
ft  Go.'B  liens;  and  the  doing  by  the  attorney 
ot  what  Oonn  could  have  been  compelled  to 
do  certainly  could  not  operate  to  discharge 
Oonn*s  Judgmrat.  See,  also,  on  this  subject, 
NeWBom  T.  McLendon,  6  Ga.  89%  40a  Judg- 
ment afflrmed. 

OOO  G«.  U7) 

^MBSSm  V.  GATB  GITT  NAT.  BANK. 
<Sapreme  Coort  ot  Gewgfa.    Jao.  21, 1687.) 
ConsTs— Tbiai.  Tibm— AonoN  bt  Corpobatiok— 

AaiTBMIKT— CBSCKS— DbLAT  Iir  PBUBNTMBirr. 

1.  tinder  an  act  providing  that  all  cases  bnragbt 
tai  a  designated  d.tj  coort  ahoold  be  "retarnawe 
to  and  mable  at  tiie  term  next  ensuing  after 
twenty  days  have  elapsed  from  the  filins,"  a 
ease  In  that  court,  the  declaratim  in  which  was 
filed  on  the  12th  day  of  Jane,  1884,  was  ripe  for 
trial  at  the  enBoing  July  term,  which  bedm  on 
the  first  Monday  of  that  month.  This  is  true 
alOioush  the  last  of  the  20  daya  prescribed  by 
the  sutate  hi  this  histanoe  fell  upon  the  Sabhath 

^ea  to  an  actkm  brought  by  the  plaintiff 
as  the  Gate  City  NathHial  Bank,  which  alleged 
that  'Hhe  tald  Gate  City  National  Bank  haa  been 
dissolved  by  a  tortdtnre  of  Its  charter,  and  by 
misuser  of  its  ftanchlses,**  was  good  against  a 
general  demorrer  or  moe  motlra  to  strike.  It 
will  be  ivesumed,  as  against  such  s  demurrer  or 
motion,  that  the  charter  of  the  bank  to  qoeation 
was  forfeited  In  the  manner  prescribed  by  Ibw. 

8.  The  drawer  of  a  check  upon  a  bank  Is  not 
absolved  from  lial^Iitr  thmon  because  of  any 
delay  In  i»resenting  the  dieck  for  payment,  when 
it  does  not  appear  that  any  loss  resulted  to  the 
drawer  from  such  delay;  and  In  a  snit  upon  suc^ 
a  check  against  the  cbrawer,  a  plea  by  him,  al- 
leging the  delay,  but  idlent  as  to  loss,  was  ^p- 
criy  B  trick  en  on  demurrer. 

(Syllabus  by  tlie  Ooort) 

Error  ftom  city  court  of  Atlanta;  J.  D. 
Bmy.  Judge. 

Action  by  the  Gate  aty  National  Bank 
against  Mrs.  J.  C.  llerritt  There  was  a  Jndg^ 
raent  for  plalntifr,  and  d^endant  brings  »• 
ror.  Reversed. 

Sobt.  Tj.  Kodgers,  for  plaintiff  In  error.  S. 
J.  Hall,  for  defendant  In  error. 
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8IMH0N8.  a  J.  1.  Thit  was  an  action  In 
the  city  court  of  Atlanta,  filed  June  12,  18M. 
and  made  retumaUe  to  the  July  twm,  188^ 
which  began  on  Monday,  July  2d.  The  act  of 
November  80,  1692,  establishing  new  terms 
for  that  court,  provides  that  "all  cases 
brought  In  said  court  shall  be  returnable  to 
and  triable  at  tbe  term  next  ensulug  aftw 
twenty  days  have  elapsed  from  the  filing, 

•  •  •  the  purpose  of  this  act  being  to  re- 
quire a  eastf  to  be  filed  twoity  days  before  the 
term  to  which  tt  is  returnable."  Acts  1692, 
p.  220:  A  plea  to  the  Jurisdiction  on  the 
ground  that  the  suit  was  not  filed  20  days 
before  the  tcnn  to  wUch  it  was  returnaUe 
was  stricken  by  the  court  on  demucrw.  and 
to  this  the  defendant  excepted.  The  court 
was  right  In  striking  this  plea.  Gounsdl  tm 
the  plaintiff  In  error  r^ed  upon  that  section 
of  the  Oode  whlcfi  ^vldes  that,  **when  a 
number  of  days  Is  prescribed  for  the  oerdse 
of  any  privily  or  the  dlschaige  of  any  duty, 
only  the  first  or  last  day  shall  be  counted;  and 
If  the  last  day  shall  fall  on  the  Sabbath,  an- 
other day  Shan  be  allowed  in  the  computa- 
tion.** Oode  188%  S  4.  Hue,  however,  there 
was  nothing  to  be  done  on  tbe  last  day,  and 
It  therefore  made  no  difference  that  it  fdl 
on  the  Babbath.  The  provision  as  to  the 
time  of  filing  suits  in  the  city  court  of  Ati&u- 
ta  Is  similar  to  that  which  regulates  the 
time  of  filing  in  the  sapertw  orart,  the  law 
requiring  that  actions  In  the  latter  court  shall 
be  filed  at  least  20  days  before  the  term  to 
which  th^  are  retnmable  (Civ.  God^  1 488Q; 
and  the  regular  terms  of  the  superior  court  be- 
gin, as  do  those  of  the  dty  court  of  Atlanta, 
on  Monday.  For  nearly  a  century  the  law 
with  reference  to  the  superior  court  has  l}een 
tlia  same  In  this  respect  as  tt  Is  now;  yet  as 
far  back  as  our  knowledge  extends  It  has 
beea  the  practice  In  that  court  to  treat  Tues- 
day, 20  days  before  tbe  term,  as  the  last  re- 
turn day  for  tiie  term;  thus  indudlng  Sunday 
as  the  Isst  of  the  20  days.  The  unlftnm 
practice  ot  the  courts  In  this  respect  for  so 
long  a  period,  If  not  controlling  in  the  con- 
struction of  the  law,  is  at  least  entitied  to 
great,  weight;  and  we  are  not  disposed  at 
this  late  day  to  question  Ito  legality,  especial- 
ly since  a  holding  that  the  practice  Is  wrong 
would  result  in  wldeqpread  and  Incslcnlable 
harm. 

2.  The  defendant  farther  pleaded  tiiat  **the 
alleged  plaintiff,  the  Gate  City  National  Bank, 

•  *  *  has  gone  into  dl8soluU<»i,  and  Is  not 
now  in  business,  and  was  not  so  at  tbe  time 
of  filing  this  suit;  and  as  a  dead  and  defunct 
corporatioi  It  baa  no  right  to  be  plaintiff  in 
a  suit  The  said  Gate  City  National  Bank 
has  been  dissolved  by  a  forf^ture  of  its  ctuuv 
tw,  and  by  ml8nsa>  at  its  fnmchlBea."  The 
plaintiff  demtirred  generally  to  this  plea.  The 
court  sustained  the  demurrer,  and  struck  the 
plea,  and  to  this  the  defendant  excepted.  We 
think  this  plea  was  good  as  against  a  mere 
general  demurrer.    Although  the  plea  does 
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forfeited.  It  wfll,  as  againat  a  genoal  demar- 
rer,  be  presumed  that  It  waa  forf^ted  in  tbe 
manner  preacrlbed  by  law;  and,  thla  being 
to,  the  action  could  not  be  maintained  in 
the  name  of  the  corporation.  The  corporate 
right  to  sue,  when  not  prolonged  by  statute 
for  the  purpose  of  winding  up  the  affairs  of 
the  corporation,  dies  with  the  charter.  There 
can  be  no  suit  by  a  dead  person,  whether  nat- 
ural or  artificial.  In  this  respect  a  dead  corpo- 
ration stands  upon  no  better  footing  than  a 
dead  man.  8ee  Van  Pelt  t.  Association,  87 
Ga.  370,  13  8.  E.  674;  6  Thomp.  Corp.  SS  6721. 
6723,  737a 

3.  The  court  did  not  err  in  striking  the 
third  plea  of  the  def^idant,  which  was  that  It 
was  the  fault  of  the  plaintiff  that  the  check 
sued  upon  was  not  paid,  the  reason  why  It 
waa  not  paid  being  that  the  plaintiff  negli- 
gently failed  to  present  it  in  propw  time  at 
the  bank  upon  which  It  was  drawn.  It  does 
not  appear  from  the  plea  that  the  defendant, 
the  drawer  of  the  checlc,  was  hurt  by  the 
delay;  and  it  is  well  settled  that  the  drawer 
of  a  check  upon  a  bank  la  not  absolved  from 
liability  thereon  because  of  any  delay  In  pre- 
senting it  for  payment,  when  It  does  not  ap- 
pear that  loss  resulted  to  the  drawer.  Dan- 
ids  T.  Kyle,  1  Kdly,  304,  6  Ga.  24S;  Cars- 
well  T.  Ware.  30  Ga.  267;  Oomer  t.  Dnfour, 
95  Ga.  378.  22  S.  B.  643. 

On  account  of  the  error  in  striking  the  plea 
dealt  with  In  the  second  diTislon  of  this  opin- 
ion, the  Judgment  of  ttie  court  below  Is  n- 
rnsed. 


(100  QtL.  Ill) 

UUTUAL  LOAN  &  BANKING  00.  t.  HAAS 
et  aL 

CSnpreme  Oonrt  of  Oeorgia.  Jan.  21,  1807.) 

UOBTOAes— POWBB  OW  SaU— RbTOCATIOH— PuB- 
OHASS  BT  liOmaAOBB. 

1.  Where  a  debtor  executed  to  a  creditor  a 
mortgage  upon  realty  to  secure  a  debt,  and  there- 
in ^Te  to  the  creditor  a  power  of  sale  to  be  ex- 
erased  on  default  of  payment,  the  sale  to  lie  had 
at  public  outcry  before  the  court-house  door,  and 
after  adTertisemeot,  such  power  became  a  part 
of  the  security,  and,  being  conferred  for  the  pur- 
pose of  effectuBtins  the  same,  was  not  revocable, 
either  by  the  mortgagor  or  by  the  rendition  of  a 
judgm^it  against  him  in  favor  of  another  creditor. 
Where,  <mi  default  of  payment,  the  mortgagee  ex- 
ercised the  powa  by  selling  the  land,  thU  was 
equivalent  to  a  sale  under  a  foreclosure  of  the 
mortgage  by  a  court  of  competent  jnrisdictioa; 
and  a  bona  fide  purdiaaer  at  the  sale  obtained 
title  free  from  the  lien  of  judgments  junior  to  the 
mortgage,  though  r^ulered  before  the  exerdse  of 
the  power. 

2.  Ttie  mortgagee  may  himself  purchase  at 
sndi  a  sal&  when  auUuMity  to  do  so  Is  express- 
ly conferred  upon  him  in  toe  mortgRg& 

(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Fulton  county;  J. 
H.  Lumpkin,  Judge. 

Action  between  the  Mutual  Loan  &  Banking 
Company  and  Jacob  Haas  and  others.  From 
the  judgment  the  banking  company  brings  er- 
ror. Afflrmed. 


I^mmom  ft  Corrtgan.  for  ^ainttff  M  error. 
Goodwin  ft  Wetmorrtnnrt,  tuc  deffmlsnts  In 
error. 

SIMMONS.  C  J.  L  It  was  contended  on 
the  part  of  the  Judgment  creditor  that,  the 
mortgagee  not  having  the  l^al  title,  and  be- 
ing merdy  an  agent  of  the  mortgagco'  in  the 
sale  of  the  land,  a  purchaser  at  the  sale  wou'..l 
take  the  land  subject  to  the  lieu  of  Judgments 
against  the  mortgagor  existing  at  tlie  time  of 
the  sale.  Just  as  he  would  if  the  land  were 
sold  by  the  mortgagor  herself.  We  do  not 
concur  in  this  view.  Hie  mcH-tgagee,  In  the 
exercise  of  the  power  of  sale,  was  something 
more  than  a  mere  agent  of  the  mortgagor. 
The  mortgage,  It  Is  true,  did  not  cuiTey  title, 
and  therefore  the  mortgagee  did  not  acquire 
such  an  Interest  in  the  mortgaged  propert?  as 
woTdd  prevent  a  revocation  of  tbe  power  of 
sale  by  the  death  of  the  mortgagor  (WOklns 
V.  McGehee.  86  Ga.  766,  13  S.  B.  84);  bat  he 
did  acquire  such  a  vested  right  In  the  power 
as  could  not  be  devested  In  the  lifetime  of  the 
mor^agor,  either  by  any  act  of  revocation  on 
lier  part  or  by  the  rmdltlon  of  a  Judgment 
against  her  in  favor  of  a  subsequent  creditor 
(Calloway  v.  Bank,  Ga.  441;  Ray  t.  Hanp- 
hlU,  97  Ga.  664,  25  S.  B.  485).  And  see  Wil- 
klns  V.  McGehee,  supra.  In  the  presoit  case 
there  was  no  stipulation  that  the  power  should 
be  irrevocable,  such  as  was  contained  In  the 
mortgage  dealt  with  in  the  case  of  Bay  v. 
HemphlU.  supra;  but  we  do  not  think  sudi  a 
stipulation  Is  essential  in  order  to  give  the  pow- 
er that  efTect;  and  in  this  view  we  are  sup- 
ported by  the  authorlttes  cited  In  the  oi^nioo 
of  the  court  in  tbat  case.  See  opinion  of  Mar- 
shall, C.  J..  In  Hunt  V.  Bonsmanler's  Adm*is; 
8  Wheat  174;  1  Hare  ft  W.  L«id.  Cas.  578; 
2  Story,  Ag.  (8th  Ed.)  5  477.  Under  these  au- 
thorities a  power  ot  sale  which  Is  a  part  of  a 
security  Is,  from  Its  own  nature  and  character, 
in  contemplation  of  law,  irrevocable;  even 
though  it  be  not  made  so  in  terms.  In  Callo- 
way V.  Bank,  supra,  a  power  of  sale  In  a 
mortgage  which  contained  no  such  stipulation 
was  held  Irrevocable;  and,  although  in  WlUdns 
V.  McGehee,  supra,  the  reasoning  of  McCar, 
J.,  In  so  far  as  he  treated  the  power  as  con- 
pled  with  an  hiterest  In  the  land  its^.  was 
disapproved,  and  It  was  held  tbat  such  a  power 
would  not  survive  the  death  of  the  mortgagor, 
we  nevertheless  said  that  under  the  facts  of 
the  case  the  dedslon  was  right,  the  mortgagor 
being  In  life  at  the  time-  of  the  exercise  of  the 
power.  In  the  Calloway  Case,  as  In  the  pres- 
ent case,  the  rights  of  a  creditor  holding  a  Judg- 
ment Junior  to  the  mortgage  were  Involved. 
A  creditor  of  a  mortgagor,  who  obtains  hla 
Judgment  subsequently  to  the  execution  of  a 
mortgage,  which  has  been  duly  r^stered. 
takes  it  subject  to  the  rights  of  the  mortgagee; 
and,  the  power  of  the  sale  being  a  part  of  the 
security,  be  takes  It  subject  to  the  exercise  of 
tbat  power.  His  Judgment  attaches  merely  to 
the  equity  of  redemption.  Tarver  r.  BUiaon. 
67  Ga.  64.  He  stands  In  the  dipes  of  tbe  maet- 
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gugoT,  and  ctumot  defeat  tbe  exerdae  of  tb« 

power  any  more  than  the  mortgagor  himseif 
cobld.  "To  permit  the  mw^agor  to  prevent 
tbe  exercise  of  this  pow«:  by  subseqaait 
grants,  or  to  allow  his  creditors  to  defeat  It  by 
Bubseqnent  judgments,  would  be,  In  sab- 
stance,  a  reservation  of  the  power,  and  would 
render  the  securitr  worthless,  so  far  aa  its  val- 
ue depended  on  the  power."  Thompson,  3.,  In 
Banonft  T.  Ashhurst,  2  Qrant,  Gas.  520.  If 
a  snbeeqoent  creditor  could  effect  a  revocation 
of  the  power  by  obtaining  a  Jndgment  against 
the  mortgagor,  the  mortgagor  himself  could, 
at  any  time  before  the  exercise  of  the  power, 
effect  a  revocation  by  contracting  Indebtedness 
to  others,  and  permitting  or  procnring  Judg- 
ments to  be  taken  against  him;  so  that  at  last 
tbe  right  of  the  mortgagee  to  avail  hloiself  of 
the  power  which  he  had  contracted  for  as  a 
part  of  his  security  would  be  dependent  on 
the  wOl  <rf  the  mortgagor.  In  Jones  on  Mort- 
gages it  la  said  that  the  purchaser  at  a  sale 
ander  a  power  of  sale  In  a  mortgage  '*takes 
the  mortgag(H^8  title  devested  of  all  Incum- 
brances made  since  the  creation  of  the  power," 
and  that  "a  sale  regulariy  exercised  under  a 
imwer  Is  equlval^t  to  strict  foreclosure  by  a 
court  of  equity  properly  pursued,  or  to  a  fore- 
closure and  sale  under  a  decree  In  equity,  and 
cannot  be  defeated  to  the  prejudice  of  one 
purchasing  In  good  faith."  2  Jones,  Mortg.  { 
1897.  See,  also,  section  1^.  The  same  au- 
thw  fnrthar  says:  "Although  In  several  states 
a  mortgage  Is  by  statute  or  judicial  Interpreta- 
tion declared  to  be  a  mere  security  for  the  pay- 
ment of  a  debt,  and  not  a  conveyance  of  the 
legal  title,  yet  tbis  view  of  tbe  nature  of  ttie 
security  does  not  in  any  way  Interfere  with  or 
Impair  the  doctrine  of  powers  to  s^"  Sec- 
tion 1768. 

2.  It  Is  wen  settled  that  a  mortgagee  may 
purchase  the  mor^aged  property  at  a  sale  by 
him  under  a  power  of  sale  in  the  mortgage,  if 
by  the  terms  of  the  mortgage  he  Is  expressly 
authorized  to  do  aa  See  2  Jones,  Mortg.  S 
1883.  Even  wheze  no  such  authority  1> 
presaly  gtvaa,  the  sale.  If  made  falriy,  and 
without  fraud,  would  not  be  void,  but  mer^ 
voidable.  Palmer  t.  Tonng,  96  Qa.  tMA,  22 
&  E.  92S.   Judgment  affirmed. 


(100  Oa.  287) 

ALSTON  T.  PHBNIX  INS.  OO.  OP 
BROOKLYN. 
(Supreme  Ooart  of  Geor^a.  Feb.  15,  1897.) 
Ikbcbahos  —  iMOiniBnAXOBB  —  Pboops  or  Lobs— 
Waivbb  or  ItBnoTS— HossujT. 

1.  Where  a  policy  of  fire  Insoiance  covering  per- 
sonal property  was  Issued  to  a  partnership,  the 
fact  that  one  membw  thereof  subsequently  ex- 
ecuted and  delivered  to  aaothn  member  a  mort- 

frage  on  anch  property  did  not  conatitute  such  an 
Dcombrance  aa  was  contemplated  by  a  stipular 
tion  in  tbe  policy  to  the  effect  that  it  shonld  be 
void  'If  the  subject  of  Insurance  be  personal  prop* 
erty,  and  be  or  bec<Hne  incumbered  by  a  diattd 
mortntge." 

2.  An  Insorance  company,  whlcb  receives  in 
'doe  time  papers  submitted  to  It  in  good  faith  as 


(HToofiB  of  loss,  shonld,  iH^n  a  raaBonable  tlmc^ 
If  the  same  are  unsatisfactory,  direct  the  atten- 
tion of  tbe  parties  presenting  such  papers  to  any 
defects  whidi  it  claims  exist  therein;  and  where 
a  company,  without  doing  this,  or  pointing  out 
the  alleged  defects,  retains  the  papers  so  sub- 
mitted until  they  are,  under  a  notice  to  produce, 
brought  into  court  by  it  on  tbe  trial  of  an  action 
upon  the  policy,  the  company  will  be  held  to  have 
waived  any  objection  to  the  suffldency  of  sndi 
papns  as  proper  proofs  of  Imb. 

8.  In  view  of  the  entire  evidence  contained  In 
fbe  record  of  tbe  present  case,  it  was  oror  to 
^*ant  a  noosolt,  but  the  various  issues  involved 
should  have  been  submitted  to  a  jniy. 

(Syllabus  by  the  Court) 

Bmnr  bom  superior  court,  Oobb  county; 
Ueoige  F.  Gober,  Judge. 

Actioo  T.  B.  Alston  against  the  Phenlx 
Insurance  Company  of  Brooklyn.  Judgment 
fOF  dtfendant  Halntlff  brings  error.  Re- 
versed. 

J,  Z.  Foster,  O.  D.  Phmips,  and  Enoch  Paw, 
for  plaintiff  In  error.  Glenn,  Slaton  &  Phil- 
lips and  Clay  A  Blair,  for  defendant  In  error. 

SIMMONS,  O.  J.  Prom  the  record  It  ap- 
pears that  in  January,  1894.  WlUiam  Alston 
&  Sons,  a  partnership^  applied  for  and  ob- 
tained from  the  Phenlx  Insurance  Company  a 
policy  of  Insurance  upon  their  stock  at  goods« 
and  on  April  2,  1894,  T.  P.  Alston,  one  of  the 
sons,  executed  and  delivered  to  his  totbtf, 
WiUlam  Alston,  senior  partner,  a  mortgage  on 
the  entlK  stock  of  goods  Insured.  TUs  mort- 
gage was  recorded  in  the  cleik's  office  on  the 
6th  day  of  April,  in  the  same  year,  and  on  the 
23d  of  the  same  month  and  year  It  was  can- 
celed on  tbe  records  In  the  cleric's  office.  On 
Hay  1  or  2,  1894,  the  firm  was  dissolved,  fbe 
flatber  and  the  younger  scm  retiring,  and  leav- 
ing T.  F.  Alston,  Oie  present  jdalntlff  In  error, 
tbe  surviving  member;  and  to  him,  with  the 
consent  of  the  conqtany,  th^,  on  May  8th, 
transferred  tb^  Interest  In  the  policy  of  In- 
surance. In  the  foOowlng  July  the  On  oc- 
curred  tgr  which  tbe  goods  wwe  greatly  injur- 
ed OP  destroyed.  The  Insurance  company  re- 
fused to  pay  the  loss,  and  Alston  brought  his 
action  against  It  to  reeova  tbe  same.  After 
the  close  of  the  plaintiff's  evldoic^  the  de- 
fendant moved  fOr  nonsuit  upon  the  ground 
that  the  phiintlff  bad  ■'violated  the  contract  of 
Insurance  in  that  he  had  given  a  mortgage 
on  the  propotar  alleged  to  have  been  Injured," 
and  upon  tbe  further  ground  that  he  lud  'Vio- 
lated the  contract  of  Insurance,  in  that  he  did 
not  famish  an  Itemized  and  specific  statement 
of  loss  to  defendant  company,  in  compliance 
with  said  policy  of  insurance."  fnils  motiw 
was  granted  by  the  trial  Jndg^  and  plaintiff 
excepted. 

1.  The  poll<7  of  Insurance  flm**wfnft<F  many 
conditions,  wbldi,  If  violated  Iqr  tbe  insured, 
rendered  the  policy  void.  Among  these  condi- 
tions was  the  following:  *'If  the  sntdect  of 
Insurance  be  poflonal  property,  and  be  or  be- 
come Incumbered  by  a  chattel  mortgage." 
Tbis  Is  a  reasonable  requirement  In  a  policy 
of  file  insurance;  and  when  tbe->lnsured  ac^ 
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etfftM  s  policy  with  tSds  oondltloa  in  tt,  and 

commits  a  breacb  of  the  condltloa,  he  ahoold 
not  be  allowed  to  recover  in  case  the  property 
Is  destroyed  by  Are.  As  far  as  we  can  ascer- 
tain, this  seems  to  be  the  anlversal  holding 
of  the  conrts,  both  federal  and  state.  The 
making  and  dellTerlog  of  a  mortgage  iipoD  hi> 
snred  pn^rty  Is  regarded  as  a  "mm^  haz- 
ard." It  tends  to  lessen  the  Interest  of  the 
mortgagor  In  the  safety  and  preservation  of 
the  property.  When  a  person  Inaures  proper^ 
ty  which  Is  Inenmbered,  or  which  he  after- 
wards Inctmibers,  "there  will  somethnee  exist 
&  dangerotia  temptation  to  withhold  protec- 
tion to  SQCh  a  degree  as  to  Invite  accident,  and 
this  may  freqnently  be  done  without  oonsdons 
Intent  of  wrongdoing  m  the  part  of  the  insur- 
ed. This  Uuet  is  always  noognlsed  by  Insur- 
ance companies;  and,  as  the  success  of  their 
undertakings  Is  not  based  on  the  exceptional^ 
but  the  general,  prlndplea  of  business  morali- 
ty. Oielr  purpose  Is  to  fix  relations  under  the 
contract  that  will  create  no  motlTe  on  the 
part  of  the  Insured  for  the  commission  of 
crime."  Ostr.  Ins.  |  84.  The  main  object 
seems  to  be  not  to  permit  the  Insured  to  do 
an  act  without  the  consent  of  the  Insnrer 
whlcii  will  tend  to  Increase  the  hazard  or  risk 
by  lessening  the  interest  of  the  Insured  In  the 
preserratlon  of  the  property,  llese  being  the 
reaaoDS,  or  some  of  them,  for  the  condition  in 
this  policy,  does  the  fact  that  one  partner  gave 
a  mcHtgage  to  another  partner  upon  the  goods 
insured  render  this  policy  void?  Each  part- 
ner has  a  general  Interest  in  all  the  partner- 
ship assets,  and  this  Interest  Is  undivided. 
When,  therefore,  one  partner  gives  to  another 
a  mortgage  on  the  whole  of  the  property  of 
the  partnership,  hla  Interest  is  not  lessened 
for  Its  safety  and  [veservation,  and  It  Is  as 
much  his  Intweat  to  preserve  It  from  acddent 
or  destruction  as  If  he  had  not  given  the  mort- 
gage. The  intffest  of  the  other  partaer,  the 
mortgagee,  la  not  lessened  or  Incteased  in  the 
partnertiilp  property  by  his  receiving  the 
mortgage.  Both  partners  have  the  same  In- 
terest  In  the  protection  and  in«servatloa  of 
the  property.  The  reason  for  the  role  not  ap- 
plying,  the  role  ftielf  dionM  not  be  followed. 
It  win  be  seen  on  an  examlnattm  of  the  mort- 
gage that  the  mortgagor  did  not  Incnmber  his 
undivided  interest  in  the  partnership  pn^ 
erty,  bat  gave  a  mortgage  nptm  the  whole  of 
It,  which  not  only  included  the  Interest  of  the 
mortgagor,  but  also  that  of  the  third  jurtner. 
One  partner  certainly  cannot  give  a  vaUd 
mortgage  opon  the  ^ole  property  of  the  part- 
nershlp  to  secure  his  Individual  debt  with- 
out at  least  obttinlng  the  consent  of  all  the 
partners.  We  therefore  think  that  this  was 
not  sndi  a  mortgi^  as  was  contemplated  by 
the  parties  at  the  time  this  policy  was  Issued, 
or  that  it  was  not  such  a  mortgage  as  was  con- 
templated even  hy  the  cmnpany  when  It  hisert- 
ed  this  clause  In  the  policy.  The  mortgage  con- 
tozqilated  by  this  clause  In  tbe  policy  was.  In 
our  opinion,  a  mortgage  by  the  partnership,  or 
porhaj^  a  mortgage  by  <Hie  partner,  with  the 


consent  of  tte  othsrs,  to  a  stranger,— to  a 
mortgagee  who  has  no  Interest  in  the  portner- 
shlp  asaets.  Whoi  this  is  done,  the  reason 
and  the  rule  apply.  While  we  bare  been  on- 
able  to  find  any  decided  cane  arlsbig  under 
thia  clanse  of  poUey  wh«e  one  partiwr  gave 
a  mortgage  to  another  upon  the  paitnershlp 
properly,  we  have  found  many  cases  upon  the 
clanse  In  the  policy  forbidding  alienation. 
These  cases  bold  that  the  sale  at  his  Inteest 
by  one  partner  to  another  does  not  vitiate  the 
policy.  The  principle  applied  In  ttieae  cases 
In  r^ard  to  the  sale  by  one  partner  to  anotha 
Is,  In  our  opinion,  applicable  to  a  nuMtgage  by 
one  partner  to  another,  If  the  mortgage  should 
be  treated  as  valid  and  binding  between  the 
parties.  Upon  the  subject  of  alienation  be- 
tween partners,  see  1  May,  Ins.  |  279,  and 
the  cases  then  dted.  We  bare  examined 
ihost  of  the  cases  dted,  and  they  folly  aoa- 
taln  the  texk 

Z  The  record  discloses  that,  attet  the  Itre^ 
Alston,  the  insured,  endeavored  to  comply 
with  the  requirements  of  the  policy  In  regard 
to  the  proof  of  loss.  He  ga-ve  the  notke  of 
the  fire  and  loss,  and  within  less  than  80  days 
after  the  fire  he  made  out  a  schedule  of  the 
goods  which  be  claimed  bad  been  destroyed  or 
Injured,  with  the  casb  value  of  eacb  daas 
of  goods  opposite  tbereta  The  sdiednle  did 
not  contain  the  qoantl^  and  cash  raloe  of 
each  Item  of  the  stock,  . and  the  amount  of  loss 
thereon,  as  required  In  the  poUey,  but  gave 
the  names  of  the  articles  Injured  w  deatrcved, 
with  their  values,  tbos:  **8ngar,  $25.00;  loaf 
sugar,  $7.00;  brown  sugar,  $10.00;  dried  fmts, 
$17.00;  chewing  tobacco^  $101.00,"  eta  He 
also  fumlBhed  an  taventoiy  of  the  goods  whldi 
bad  been  made  out  In  compliance  with  the 
terms  of  tbe  policy.  These  papers  were  for- 
warded to  tbe  company.  The  company  receiv- 
ed them,  and  them  until  the  trial  of  tbe 
case,  when  it  produced  them  under  notice 
sored  upon  It  by  tbe  plaintiff.  The  corre- 
spondence betwe^  the  plaintiff  and  Hk  agoita 
of  the  company  shows  that  the  forma:  waa 
willing  and  anxious  to  comply  with  the  terms 
of  the  policy,  that  he  acted  In  entire  good 
ftlth  In  endeavoring  to  conq)ly  therewith.  It 
shows  that  he  wrote  several  letters  to  tbe 
company  or  Its  agents,  complaining  of  the  de- 
lay In  settilng  his  loss,  and  proposing,  It  ba 
bad  not  ful^  compiled  witii  all  tbe  require 
ments  of  the  poii^,  to  do  so  It  Hie  ageot 
would  point  out  the  d^dency  or  defect  In  Qie 
papers.  Neither  the  company  nor  Its  agnts 
did  this.  They  simply  referred  him  to  the 
policy,  Informing  him  that  tiiey  neither  admit- 
ted nor  dolled  liability,  bat  referred  him  to 
the  Goonsel'of  the  company.  While  we  Qilnk 
that  the  Insured  did  not  fully  comply  with  the 
requirements  cS  the  policy  In  making  out  his 
schedule,  yet  we  do  think  flie  record  shows 
that  he  made  a  bona  flde  attemp^that  Is,  a 
fair  effort— 40  do  so;  and  we  think,  tUM^r  the 
facts  ot  this  case,  that  the  Insurance  companyi 
after  recdvlng  this  attempted  proof  of  loss.  If 
It  was  unsatisfactory,  ahouldybave  retntped  U 
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to  tiie  InmmO.  wKbSa  a  reaM»ia1de  time,  point* 
lag  ont  the  defects  and  defldendea  ttaor^n, 
tb&t  lie  mlsht  bare  bad  au  (qifportiiDit7  of  cor* 
rectinf  or  eapplyliiff  tbem.  Good  faith  on  Its 
part,  and  a  desire  for  Wr  deeUnff  towards  the 
iimired,  demanded  this  of  the  company,  even 
tiiouffh  It  had  a  sood  defoiae  npm  the  real 
Dwrtta  of  the  case.  Inatead  of  doing  thla^  the 
company  kept  the  papers  anta  forced  to  iwo- 
dace  them  in  court,  without  ever  living  the 
Insured  any  notice  of  any  defect  In  the  proof 
of  lose  more  than  to  refer  htm  to  the  tenns  of 
the  policy.  We  therefore  think  the  company 
•hould  he  hdd  to  have  waived  the  nifficlency 
of  the  proof  of  Ion. 

8.  In  view  of  the  entire  record  in  the  case 
now  before  us.  It  was  error  to  grant  a  doD' 
gnlt  Judgment  rerersed.  ' 

FISH,      not  snresldtn^ 


(too  Oa.  181) 

AUSTELL  et  aL  T.  CITT  OF  ATLANTA- 
(Sopreme  Court  of  Georsia.    Feb.  22,  18&7.) 

MdHIOIPAI.  CoBPOXATIONS— WiDBItIKO  OT  StrbvXI 

— Absbsshbitt  ov  Uaxaobs— Sblbctjom  or 

TTMrmX— JoRTBDIOTIOIf — WaI  V  BB. 

1.  niete  was,  under  section  00  of  the  act  of 
Frtimary  28,  1874,  establishing  a  new  diarter 
for  the  dty  of  Atlanta,  no  authority  for  selecting 
a  fifth  fre^lder  to  act  with  the  two  frediotders 
anointed  W  the  mayor  and  genual  council  and 
tioe  two  freeholders  appointed  by  a  lot  owner -in 
asseMing  damages  occasioned  to  the  latter  by  the 
widening  of  a  street,  unless  the  foiir  freeholders 
thus  appointed  could  not  agree  as  to  the  matters 
referred  to  Ihem. 

2.  Under  the  act  of  December  2T,  1880.  amend- 
ing the  aboTe-tedted  act,  there  must,  In  all  sudi 
eases,  be  a  fifth  assessor,  and  he  must  be  select- 
ed 1^  the  freeholds  appointed  by  the  dty  and 
the  lot  owner,  after  such  freeholders  hare  taken 
an  oath  "faithfully  and  impartiaUy  to  perform 
the  duties  for  which  they  were  appdnted,"  the 
first  of  these  dntiea  being  the  sdectfon  of  the  fifth 
assessor  to  act  as  umpire. 

8.  Where  sudi  ompire  was  sdected  before  the 
other  freeholders  had  iakea  this  oath,  the  selec- 
tion was  not  lawful,  and  the  board  of  assessors 
could  take  no  ralid  action  In  the  premises,  being 
withont  jarisdiction  to  do  S(k  because  not  ooa- 
Btituted  In  conformity  to  the  plain  and  emress 
auiremente  of  the  stamte. 

4.  The  entering  by  a  lot  owner  of  an  appeal  to 
tin  superior  oourt  from  the  action  of  a  board  of 
assessors  which,  for  the  reason  above  indicated, 
was  witboot  jurisdiction  In  the  premises,  did  not 
estop  the  appellant  from  making  in  that  court  a 
motum  to  dumiaa  the  entire  proceeding  on  the 
ground  Umt  the  tribunal  appealed  from  was 
without  Jnrisdietion;  and  such  motion,  whea 
made,  onght  to  have  been  sustained.  Whether, 
under  sncn  drcmnstancee,  the  appeal  should  hare 
been  treated  as  a  mere  nnllity,  or  as  the  founda- 
tion of  a  de  noTO  bearing  in  toe  superiw  oourt,  It 
was  Immaterial  won  whose  motion  that  court  was 
aaked  to  quash  the  proceeding. 

(Syllabus  by  the  Court) 

Brror  from  superior  conrt,  Fnttw  county; 
J.  H.  Lumi^ln,  Judge. 

Proceeding  by  the  dty  ttf  Atlanta  against 
W.  W.  Austell  and  others  for  the  condem- 
nation of  land  for  the  widening  of  a  street, 
DefeudantB  appealed  from  the  award  of  dam- 
ages to  the  superior  court,  where  they  moved 
to  dismiss  the  proceeding  and  from  a  judg- 


ment asalnit  tton  tbey  Mag  tmr.  Ba- 
versed. 

John  Jj.  TTftpvtiw  jfc  smw,  lor  ^lalntlflft  In 
drror.  J.  A.  Anderson  and  G«o.  Westmore- 
land, Cor  defwidant  la  arrw. 

LUICPKIN,  P.  J.  The  sixtieth  section  of 
the  act  of  1874,  establishing  a  new  charter 
for  the  dty  of  Atlanta  (Acts  1874,  p.  131), 
conferred  upon  the  mayor  and  general  coun- 
cil power  and  authorl^  to  open,  lay  out; 
widen,  straighten,  or  otherwise  change 
streets,  lanes,  and  squares  In  that  d^.  It 
also  provided  for  the  appointment  of  free- 
holders to  assess  damages  In  such  cases,  two 
of  whom  were  to  be  appointed  by  the  mu- 
nicipal authorities  and  the  other  two  by  the 
owners  of  lots  to  be  aftected;  and  the  section 
farther  declared  that,  "in  case  said  assessors 
cannot  agree,  they  shall  select  a  fifth  free- 
holder; the  said  asseesors  to  take  an  oath 
that  they  will  faithfully  discharge  their  du- 
ties, and  either  party  to  have  the  right  to 
enter  an  appeal  to  the  superior  court  of  Ful- 
ton county,  within  ten  days  from  the  rendi- 
tion of  said  award."  In  October,  1890,  the 
dty  authorities  began  proceedings  to  con- 
demn certain  property  of  the  Austell  estate 
for  the  purpose  of  widening  Edgewood  ave- 
nue. Assessors,  however,  were  not  appoint- 
ed until  January,  1891,  after  the  passage  of 
the  act  of  December  27,  1890,  amendatory  of 
the  act  first  above  cited.  See  2  Acts  1800- 
91,  p.  446.  Under  this  latter  act,  the  first 
duty  of  the  four  assessors  appointed  by  the 
parties  in  interest  is  to  take  an  oath  "faith- 
fully and  Impartially  to  perform  the  duties  for 
which  they  were  appointed."  The  act  then 
provides  that  "immediately  after  taking  and 
subscribing  to  the  oath  aforesaid  they  shall, 
before  proceeding  to  the  consideration  of  the 
question  submitted,  select  a  fifth  assessor, 
who  shall  act  as  nm{rfre,  and  take  and  sub- 
scribe the  oath  prescribed  for  asseesors,  as 
above  stated.**  In  the  proceeding  above  men- 
tioned the  dty  anthoritlee  selected  two  as- 
sessors, the  representatives  of  the  Austell 
estate  two  assessors,  and  the  four  thus  chos- 
en, before  taking  any  oath  at  all,  sdected  an 
umpire.  All  five  then,  at  the  same  time,  took 
and  snbscrlbed  an  oath  to  "faithfully  dis- 
charge th^  duties,  respectively,  as  assess- 
ors, as  aforesaid,"  and  to  "truly  and  faith- 
fully assess  the  damages  sustained,  if  any,  In 
consequence  of  the  widening,  openlni^  or  ex- 
tending of  Edgewood  avenue  aforesaid.*' 
The  assessors  then  proceeded  to  assess  the 
damages;  a  majority  of  them,  consisting  of 
the  two  selected  1^  the  dty  and  the  umpire, 
awarding  as  the  amount  of  the  damages  to 
be  allowed  ^^,200  tor  the  land  to  be  taken, 
and  91,000  additional  for  damages  to  a  build- 
ing and  the  exjfeoM  of  making  neceasaiy 
changes  therdn  In  case  the  work  should  be 
done  by  the  owner.  The  two  assessors  se- 
lected by  the  Austell  estate,  by  a  mluority.re- 
port,  fixed  the  damaa^#|^^O^M- 
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en  of  the  property  entered  an  appeal  to  the 
superior  court.  When  the  same  came  on  for 
trial,  they  moved  to  dismiss  the  entire  con- 
demnation proceeding  on  the  grounds  (1) 
that  the  aasessoni  had  not  taken  and  sub- 
scribed to  the  oath  prescribed  by  law;  <2) 
that  the  fifth  assessor,  the  nmpire,  had  not 
been  selected  as  required  by  law,  in  that  he 
was  chosen  by  the  other  assesBors  before 
they  had  taken  the  prescribed  oath;  and  (3) 
because  all  of  the  assessors  were  sworn  at 
the  same  time.  The  overruling  of  this  mo- 
tion Is  the  error  assigned  In  the  trill  of  ex- 
ceptions. 

1.  It  Is  obvious  that,  In  so  Car  as  relates  to 
the  selection  and  qualification  of  the  assess- 
ors, the  present  proceeding  was  not  In  con- 
formity to  the  act  of  1874,  for  under  Its  terms 
there  was,  in  no  event,  to  be  an  umpire  un- 
less the  four  freeholders  originally  appointed 
had  already  disagreed  as  to  the  matters  re- 
ferred to  them.  It  will  also  have  been  ob- 
served that  the  oath  taken  by  the  assessors 
was  not  that  prescribed  by  the  act  above 
mentioned. 

2.  Nor  did  the  course  pursued  conform  to 
the  act  of  1890,  whic'h,  as  has  been  seen,  was 
passed  after  the  proceeding  was  instituted, 
but  before  the  assessors  were  selected.  This 
act  declares  that  there  must.  In  all  cases,  be 
a  fifth  assessor,  or  umpire,  and  as  to  this 
matter  is  imperative  without  regard  to  any 
qnestion  of  disagreement  among  those  select- 
ed by  the  parties.  The  act  also  requires  the 
assessors  thus  chosen,  before  they  choose  the 
umpire,  to  take  an  oath  "faithfully  and  Im- 
partial^ to  perform  the  duties  for  which  they 
were  appointed."  In  the  present  case  there 
was  a  failure  In  two  respects  to  comity  with 
the  requirements  of  this  statute:  First,  the 
assessors  did  not  take  the  oath  prescribed; 
and,  second,  the  foor  assessors  selected  by 
the  parties  appointed  the  umpire  before  tak- 
ing any  oath  at  all.  Zt  was  earnestly  argued 
here  that  the  oath  actually  taken  was.  In 
substance,  the  same  as  that  required  by  the 
act  In  qnestion.  It  is  unnecessary,  however, 
to  determine  whether  this  contention  is  sound 
or  not,  for,  In  our  opinion,  the  omission  of  the 
four  assessors  to  qualify  before  choosing  the 
nmpire  rendered  the  entire  proceeding  nu- 
gatory- It  was  of  the  very  utmost  impor- 
tance, both  to  the  property  owners  and  to 
the  city,  that  this  fifth  assessor  should  be 
Impartially  selected;  and  the  plain  purpose 
of  the  statute  was  to  require  those  by  whom 
he  was  to  be  selected  to  take  an  oath  that 
they  would  be  impartial  In  performing  this, 
their  initial  duty  In  the  premises.  It  Is  no 
part  of  the  business  of  this  court  to  consider 
whether  such  a  legal  provision  was  or  was 
not  necessary.  The  general  assembly  evident- 
ly thought  It  was;  and  If,  in  the  opinion  of 
that  body,  a  rei^jutrement  of  this  kind  was 
wise  and  proper,  it  Is  our  duty  to  enforce  the 
same.  Surely,  there  is  no  reason  why  we 
should  presume  to  Ignore  it,  or  permit  the  mu- 
nicipal authorities  of  Atlanta  to  do  ao. 


8.  It  f<dlow8  from  ttie  (orbing  that  the 
beard  which  acted  in  the  preaent  case  bad 
no  lawful  authority  to  assess  the  damages, 
for  the  plain  reason  that  they  woe  wholly 
without  jurisdiction  to  do  so,  becatne  not 
constituted  In  coVormlty  to  law.  Condem- 
nation statutes  must  be  strictly  construed.  If 
the  method  to  be  pursued  Is  prescribed  by 
statute.  It  must  be  closely  followed,  and  an 
attempt  to  exercise  the  right  to  condemn  fn 
a  different  manner  win  be  ultra  vires  and 
void.  This  Is  well-settled  law,  and  really 
does  not  require  the  citation  of  authority  to 
support  It.  Nevertheless,  we  quote  the  fol- 
lowing from  2  Dill.  Mun.  Corp.  (4th  Ed.)  H 
604,  605:  "Not  only  mnst  the  anthorl^  to 
municipal  corporations  or  other  ddegated 
legislative  agents  to  take  private  property  be 
expressly  conferred,  and  the  use  for  which  it 
Is  taken  specified,  but  the  power,  with  all 
constitutional  and  statutory  limitations  and 
directions  for  Its  exercise,  must  be  strictly 
pursued.  Since  the  power  to  condemn  pri- 
vate property  against  the  will  of  the  owner 
Is  a  stringent  and  extraordinary  one,  based 
upon  public  necessity,  or  an  urgent  public 
policy,  the  rule  requiring  the  power  to  be 
strictly  construed,  and  the  prescribed  mode 
for  its  exercise  strlcUy  followed,  is  a  just 
one,  and  should,  within  all  reasonable  limits, 
be  inflexibly  adhered  to  and  applied.  Espe- 
cially will  the  courts  require  a  strict  com- 
pliance with  all  conditions  precedent  to  the 
exercise  of  the  power,  and  all  provisions  as 
to  the  manner  of  its  exercise  Intended  for  the 
benefit  and  protection  of  the  citizen.  If  the 
authority  be  not  thus  pursued,  the  proceed- 
iugs  will  not  have  the  effect  to  devest  the 
owner  of  his  property.  If  defective  In  re- 
spect to  JurlsdictioDal  requisites,  they  will 
be  void." 

4.  The  entering  of  the  vpeal  by  the  own- 
ers of  the  Austell  property  did  not  estop  them 
from  making,  in  the  superior  court,  a  motion 
to  dismiss  the  entire  proceeding  on  the 
ground  that  the  tribunal  appealed  from  was 
without  Jurisdiction.  The  superior  court.  In 
such  a  case,  has  appellate  Jurisdiction  only. 
If  the  Inferior  Judicatory  had  no  Jurisdiction, 
the  superior  court  could  acquire  none,  nor 
could  it  properly  assume  to  deal  with  the 
case  at  all,  except  to  strike  It  from  the  do<^- 
eL  An  appeal  may  waive  irregularities;  it 
never  vitalizes.  The  cause  being  dead  when 
the  lower  tribunal  dealt  with  it,  it  was  stiU 
dead  after  It  reached  the  superior  court,  and 
all  that  court  could  do  was  to  bury  it  Ap- 
pellate jurisdiction  to  deal  with  the  merits 
of  a  case  on  apical  applies  only  to  a  cause 
brought  from  a  lawfully  constituted  and  or- 
ganized court  "Where  the  trial  court  has  no 
Jurisdiction  of  the  subject-matter  of  a  cause, 
the  appeQate  court  has  none,  except  to  an- 
nul by  reversal  the  Illegal  proceedings  be- 
low. It  cannot  remand  the  cause  to  the  trial 
court  nor  retain  the  cause  for  further  pro- 
ceedings." 2  Enc.  PI.  &  Prac.  p.  23,  and  case» 
cited.  In  this  coni^^g,  ^P^JVlSROgl^!'*^ 
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lowlDC  ftttOiotities,  all  of  wblcb  bear  more 
•r  leM  directly  vgaa  tixt  qnestim  in  band: 
Waten  t.  Walker  flax.  Apik)  17  &  W.  1085; 
Ball  T.  BlCKam  (Kan.  Sap.)  23  Pac.  B65; 
Flunkett  t.  Brans  (S.  D.)  50  M.  W.  9S1;  Dll- 
lard  T.  Ballwar  Co.,  fiS  Mo.  68;  Taylor  t. 
Smltta,  64  QL  445.  It  makes  no  difleraoe  by 
wbat  party  tbe  attention  of  the  court  is  oUl- 
ed  to  ttae  question  of  Its  want  of  jurisdiction 
In  tbe  premises,  Its  duty  b^ns  simply  to  de> 
dine  taking  any  action  in  ancb  a  case  ex- 
cept as  espressed  in  the  colloquial  phrase,  to 
"throw  It  out  of  conrt"  Our  case  of 
olds  T.  Neal.  81  Oa.  008,  ISS.  B.  630;  is  dear- 
ly distinguishable  from  the  case  at  bar,  be* 
c&nse  there  the  court  api>ealed  from  was  not 
without  Jurisdietton  of  the  subject-matter, 
and,  the  ivp^tee  havlns  acquiesced  in  tbB 
appeal  as  duly  takra,  and  raising  no  question 
touching  tbe  Talidltr  of  the  Judgment  below. 
It  was  held  that  tbe  ajvellant,  by  entering 
the  appeal,  recognized  ttae  Judgment  as  ^e 
basis  of  it,  and  as  sinnethlng  needful  to  be 
appealed  from.  In  the  ivment  ease  the  board 
of  assessors  had  no  Jurisdiction  to  do  any- 
thing, and  the  whole  proceeding  was  coram 
non  judlce.  Judgment  reversed. 


(UO  Oa.  lU) 

HA.SKINS  T.  BANK  0£>  BTATB  OF 
QBOROIA. 
fSuptone  Ooort  ta  Georgis.   Beb.  22,  1887.) 
Bill  or  ExoBPnox»— ScrriaBiTOT— Applicatiok 

OF  PaTMBSTS— UiURT. 

1.  It  Is  not  eflseotlal  to  the  completeness 
of  a  bill  of  exceptions  sned  out  iii  doe  time,  and 
assigning  error  upon  an  order  atrilcing  a  plea, 
that  it  should  contain  an  exception  to  the  final 
Jodgmeot  In  tbe  plaintiff's  faTor.  If  Btrikins  tbe 
plea  cot  ofC  a  Talld  legal  defense,  a  new  trial  will 
necessarily  retolt. 

2.  The  law  amdlea  partial  payments  npon  a 
promlsaory  note  infected  with  nsnrj  first  to  the 
extingnishment  of  the  lawfnl  interest,  and  then 
to  tbe  redaction  of  the  principal.  ConsequentlT, 
where  sodi  a  pas^ent  on  sudi  a  note  ^ceeda  m 
amount  the  lawful  interest  dne  thereon,  the  ex- 
cess mnst,  if  the  debtor  so  eieets,  be  treated  as  a 
pro  taoto  payment  of  tbe  principal;  and  a  plea 
setting  np  such  payment  Is  good,  though  filed  more 
than  12  months  after  the  making  of  the  same. 

(Syllabus  by  the  Court.) 

Brror  from  dty  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Bank  of  the  State  of  Georgia 
against  O.  B.  Haskins.  Judgment  for  piain- 
tiir.   Defendant  brings  error.  Revorsed. 

Stmmons  ft  Oonrlgan,  for  plaintiff  In  uror. 
John  L.  Hopkins  ft  Sons,  for  defendant  In 
xm. 

LUMPKIN,  F.  7.  An  action  was  iHOU^t 
by  the  bank  against  Haskins  upon  a  promis* 
sory  note.  The  d^endant,  among  other  things, 
pleaded  partial  payment  and  usury.  His  plea 
of  usury  was  stricken  on  demurrer;  and,  tbe 
plaintiff  then  admitting  the  payment  as  alleg- 
ed, the  court  directed  a  Tevdlct  in  Its  &Tor  for 


the  amount  remaining  after  deducting  such 
payment,  and  a  final  Judgment  was  entered 
accordingly.  Tbe  defaidant  excepted  to  tbe 
action  of  the  coort  In  sustaining  the  demurrer 
to  his  plea  of  usury  and  directing  a  rerdlct,  but 
did  not  qwdflcaUy  except  to  the  final  Judg- 
ment 

1.  A  motion  was  made  in  this  court  to  dis- 
miss the  writ  of  error  on  tbe  ground  that  there 
was  no  exception  to  tbe  final  Judgment  render- 
ed In  the  court  b^ow.  We  do  not  think  this 
motion  was  well  founded.  The  only  merito- 
rious ground  of  complaint  which  the  plaintiff 
In  error  had  was  that  his  plea  <tf  usury,  whlcb 
was  a  good  plea,  had  been  stricken.  After 
this  was  done,  the  result  readied  was  tbe  nec- 
esssry  and  lo^cal  disposition  of  the  case;  and 
titierefore,  the  only  real  Injury  done  to  the  de- 
fendant below  was  In  cutting  him  off  from  his 
defense  of  UBory,  We  are  entirely  satisfied  it 
was  not  Inctmibent  upon  bim  to  specially  ex- 
cept to  the  final  Judgment  rendered.  Hist 
Judgment  depends  solely  for  Its  TSlldlty  and 
force  upon  tbe  correctness  of  the  action  taken 
\jj  the  court  in  depriving  the  defendant  of  his 
rlf^t  to  luge  his  fidl  defense.  Erery  rabse- 
quent  step  taken  In  the  pn^rees  of  tbe  trial 
after  the  court's  ndlng  striking  the  defend- 
ant's plea  was,  because  of  the  grave  error  thus 
eommltted,  nugatory.  Tbe  plaintifl  took  Its 
Judgment  subject  to  the  right  (tf  tb»  defend- 
ant to  have  this  error  corrected.  This  can 
now  be  done  only  by  ord«1ng  a  new  trial;  and 
correcting  in  tMs  manner  tbe  error  complained 
of  necessarily  involves  setting  aside  the  Jndg- 
ment,  the  fate  of  which  follows  fliat  of  the 
ruling  vhrtue  of  wliich  It  w«b  obtained.  It 
was,  of  course^  necessary  for  the  idalntlff  In 
error  to  make  It  appear  that  he  was  really  In- 
jured hy  the  decision  of  which  be  complains, 
and  to  this  end  he  prtq^eriy  redted  In  bis  btU 
€t  eroeptions  tbe  tact  that  final  Judgment  was 
entered  up  against  him  in  accordance  with  the 
erroneous  view  of  the  case  entertained  bf  the 
trial  Judge;  but  It  was  not  Incumbent  npaa  the 
plaintiff  in  oror  to  q;>ecificB]ly  attack  audi 
Judgment  by  assigning  error  thereon.  In  es- 
tabllshli^  his  oontoition  tiiat  ttie  conrt  erred 
In  strikhig  his  plea  he  undermines  the  only 
foundation  i^on  which  the  Judgment  can 
stand,  and  it  accordingly  falls  to  the  gronnd. 

2.  The  objection  wbldi  the  demurrer  raised 
to  the  Idea  was  tliat  It  was  filed  too  late,  the 
payment  of  the  usury  having  been  made  more 
than  12  months  before  the  filing  of  the  plea. 
In  the  argument  here  the  able  and  candid 
counsel  for  the  defendant  In  error,  after  his 
motion  to  dismiss  bad  been  ovornled,  very 
propedy  conceded  that  tiie  striking  of  the  jflsa 
by  the  trial  court  on  the  ground  stated  was 
brroneouB.  'nie  question  Involved  Is  setOed 
by  the  dedsions  of  this  court  bi  Ardier  v.  Me- 
Cray,  68  Ga.  546,  Wilkinson  v.  Wooten.  Id. 
SS4,  Crane  v.  Goodwin.  77  Ga.  802,  and  otba 
dedsions  to  the  same  dtect  Judgment  le- 
veraed. 
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BBHRB  T.  NATI(»7AIi  OASH-RBGIS- 
TBOt  00. 

(Sapieme  Conrt  of  GeorgU.    Feb.  22,  1807.) ' 

IdBXL— POBUOiLnOV  BT  OOBFOUTIOV— SUSPIB 
BT  As  INT. 

L  A  corporation  is  not  liable  for  damages  re- 
■oltiiiK  from  the  apeaklnff  of  false,  maliciona.  or 
defamatory  words  by  one  of  its  ageats,  evm 
where,  in  uttering  audi  words,  the  speaker  was 
acting  for  tiie  benefit  of  the  corporation,  and  with- 
in the  scope  of  the  duties  of  the  agency,  nnless 
it  afBrmatively  appears  that  the  agent  was  ex- 
^essly  directed  or  aothtH-ized  by  the  corporation 
to  qiieak  the  words  in  question. 

2.  A  declaration  sets  forth  a  good  canse  of  ac- 
tion, as  for  a  libel,  wlildi  alleges,  in  substance, 
tbat  the  defendant,  a  corporation,  had  caused  to 
be  made  of  and  coocemiag  the  plaiutifi,  who  had 
been  Its  agent,  a  newspaper  publication  to  the  ef- 
ifect  that  be  was  no  longer  connected  with  the 
company,  and  had  not  been  rince  a  qwdfied  date, 
and  that  any  contracts  made  by  liim  tor  the  com- 
pany would  be  Toid;  k  being  further  alleged  that 
sadi  publication  was  mallcionsly  made,  with  the 
motive  and  purpose  of  falsely  holding  the  plain- 
tiff out  to  ttie  world  as  an  ImixMtM  seddog  or  nn- 
dertaklag  to  appear  and  act  as  such  agent  with- 
out anthorl^,  when  in  fact  he  was  not  so  doing. 

(a)  Such  language,  when  published  with  sum 
motiTe  and  intentlan,  is  Itbelona,  as  trading  to 
•zpoae  Hie  plaintifC  to  public  contempt  and  lidfc- 
case. 

(SyUabos  by  the  OoutJ 

Error  from  city  court  of  AflBnti;  H.  M. 
Reid,  Judge. 

Action  b7  Oharles  H.  Behre  against  the  Na^ 
tlonal  Cash- Register  Company.  From  a  Judg- 
ment flUBtaiulng  a  dannrrer  to  tlia  complaint, 
plaintiff  brings  error.  Reversed. 

Hnn  ft  Hunmond,  F,  B.  Ftfder,  3t^  and  A. 
H.  IteTla,  for  i^alntlff  In  errw.  T.  W.  Latin 
am  and  Cham  ft  Roontree,  for  defendant  In 

error. 

CX>BB»  7.  Gharies  H.  Btiue  bronght  his  ac- 
tion against  the  Natlaial  Oash-Seglater  Com- 
pany, a  corporation,  alleging  In  hts  petition 
that  he  had  sustained  damage  on  aceonnt  of 
certain  slanderons  words  which  had  heoi  nt- 
tered  by  the  agent  of  the  defendant  while 
acting  In  and  about  the  bnsbuss  of  said  cor- 
poration, and  alao  by  a  Ubelona  writing  which 
the  corporation  had  cansed  to  be  pnUlshed  In 
certain  newspapos.  On  demurrer  the  conrt 
dismissed  the  declaration,  holding  that  the 
same  set  fortb  no  canse  of  actloa  ^  this 
mllng  the  plaintiff  excepted. 

1.  Tba  petition  allied  that  the  defendantfa 
agent  went  aboat  from  place  to  place,  and, 
while  in  the  conduct  of  the  defendant's  busi- 
ness, uttered  words  in  reference  to  plalntUT 
which  were  ftdse  and  mallf^ons.  While  it  is 
distinctly  alleged  tbat  the  words  compilained 
of  were  uttered  by  the  agent  of  defendant 
within  tiie  scope  of  the  agency,  and  In  behalf 
of,  and  for  the  interest  of,  the  defendant.  It 
failed  to  allege  that  the  defendant  expressly 
directed  or  authorised  the  agent  to  speak  the 
words  In  gnestion.  "A  corporation  win  not 
be  liaUe  for  any  slander  uttered  by  an  offlcOT, 
eren  though  he  be  acting  honestly  for  the 
benefit  of  the  company,  and  within  the  scope 


of  his  duties,  nnlMB  it  can  be  proved  thMt  ttie 
corporation  ojqyressly  ord««d  and  directed 
that  officer  to  say  those  very  worda^  for  a 
slander  Is  the  voluntary  and  tortlotis  act  of 
the  speaber."  Odgers,  Sland.  ft  li.  (1st  Am. 
Ed.)  I  868;  Newdl.  Defam.  (1st  Bd.)  p.  861. 
"As  a  corporation  can  act  only  by  or  throosh 
Its  agents,  and  as  there  can  be  no  agowy  to 
slander.  It  fi^ows  that  a  corporation  cannot 
be  guilty  of  slander.  It  has  not  the  caiiadty 
for  committing  tbat  wrong.  If  an  officer  or 
an  agent  be  guilty  of  slander,  he  la  personally 
liable,  and  no  liability  results  to  the  coipora- 
tlon."  Townah.  Stand,  ft  L.  (2d  Bd.)  |  286; 
Dodge  T.  Bradstreet  Co.,  69  How.  Frae.  10ft. 

2.  "A  corporation  may  make  a  libelous  pub- 
lication.'* Machine  Co.  t.  Sou^,  58  Ga.  OS. 
The  remaining  quesUon  to  be  detomlnad  in 
this  case  is  tberefwe  wbeth v  there  la  a  eaiee 
of  action  aa  f or  a  llbd  set  forth  In  flie  dec- 
laration. The  article  complained  of  as  libel- 
ous was  aa  foUom:  **Mr.  Ohaa.  H.  B«hre 
Is  no  longer  connected  with  tiie  National 
Cash-ReglBter  Company,  and  has  not  been 
since  August,  1893.  Any  contracts  made  by 
him  fw  the  company  will  be  Told.  [fflffied] 
J.  Block,  Agent  National  Cash-Begistw  Onn- 
pany."  It  was  alleged  tilat  thla  notice  was 
published  tat  a  newspapu  In  Albany,  Ga^  and 
that  a  similar  publication  am^eared  in  a  news- 
papa  bi  Atlanta,  Ga.  It  was  farther  al- 
leged '*that  these  publlratlons  w«e  made  fOr 
the  pnxpose  of  injuring  petitioner  In  hla  busi- 
ness by  bringing  him  Into  discredit,  by  mak- 
ing the  pubUc  bdlere  that  he  was  nndertak- 
ing  to  act  as  the  agent  of  12ie  aald  defendant, 
when  in  fkct  he  was  doing  nothing  of  the 
kind,  but  was  keeping  as  far  aloof  from  Qwm 
and  their  affairs  as  possible,  and  that  the  mo- 
tive of  the  said  defendant  was  to  put  him  in 
a  false  attitude  before  the  business  public;  by 
creating  the  impression  that  he  was  trying  to 
act  as  their  ^;ent  without  authority,  •  *  * 
and  was  part  of  a  general  plan  and  purpose 
of  said  d^endant  to  injure  him  In  his  bad- 
ness and  bring  him  into  disrepute,  and  that 
they  were  Inspired  and  made  by  said  def  ad- 
ant  for  that  purpose,"  The  words  complain- 
ed of  may  be  literally  trae,— the  statement  in 
the  first  sentence  as  a  matter  of  fact,  and  the 
statement  in  the  second  sentence  as  a  matter 
of  law.  If  the  words  were  published  In  good 
faith  for  the  purpose  ot  protecting  the  b- 
terest  of  tiie  defendant,  no  UabOlty  would 
flow  from  thdr  publication.  They  are  not 
libelous  per  se,  but  the  arerment  as  to  the 
Intentitm  with  which  the  defendant  caused 
them  to  be  published,  and  tiie  effect  which 
tta^  have  upon  any  one  reading  than,  make 
them  libdous.  The  impression  created  i^on 
the  mind  of  any  one  reading  this  notice  Is 
that  the  plaintiff  la  seeking  to  in^wse  hbn- 
self  upon  the  trading  pnbllc  as  tiie  agent  ot 
the  defendant,  and  that  through  that  means 
he  Is  attempting  to  detetud  tbe  persons  with 
whom  he  comes  In  contact  in  connection  with 
the  sale  of  gooda  of  the  diaractcr  sold  hj 
the  defendant  The  dlstlnct^'aflentlon  ibeliiig 
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Out  ttitf  was  false,  eod  the  wordB  quoted 
.•bote  being  In  effect  an  allmatlon  ot  malice^ 
the  iwtiUon  eets  torih  a  cattae  of  action.  In 
the  caae  of  MaTnard  t.  Insozance  Ckh,  47  OU. 
207,  tbe  worda  oemidalned  of  veie:  *mua 
compaiiT,  for  good  and  sufflclent  reasons,  haa 
resolTod  to  dismiss  D.  D.  Maynard  from  Its 
servJce."  Tbe  court,  Id  tbe  opinion,  naji 
"Words  wblch  on  tbelr  face  appear  to  be  en- 
tirely harmless  may,  tmdor  certain  circnm- 
stancea,  convey  a  coTert  meaning  wholly  dif- 
ferent from  the  ordinary  and  natural  interpre- 
tation usually  put  upon  them.  To  reodor 
such  words  actionable,  it  Is  necessary  for  tbe 
pleader  to  aver  that  the  author  of  the  llbd 
intended  them  to  be  understood,  and  that 
they  were  In  fact  understood  by  those  who 
read  them,  in  their  covert  sense."  Tbe  d^- 
nltion  of  'libel"  in  the  law  of  this  state  Is  as 
follows:  **A  Ubel  Is  a  false  and  malicious 
defamation  of  another  expressed  In  print,  or 
writing,  or  pictures,  or  signs,  tending  to  In- 
jure the  reputation  of  an  iudlTldual,  and  ex- 
posing him  to  public  hatred,  contempt,  or  rid- 
icule." CAy.  Code.  I  3832.  The  plalntlfTs  pe- 
tition showing  that  be  was  engaged  In  tbe 
business  of  selling  cash  registers,  there  can  be 
no  question  but  that  the  words  complained 
of,  when  published  with  the  Intention  alleged, 
tended  to  Injure  the  reputation  of  the  plain- 
tiff, and  also  to  expose  him  to  the  hatred, 
contempt,  and  ridicule  of  tbe  business  public. 

There  was  no  error  In  sustaining  the  de- 
murrer to  so  much  of  the  petition  as  attempt- 
ed to  set  forth  a  cause  of  action  for  slander, 
but  the  demurrer  should  have  been  oTermled 
as  to  the  paragraphs  referring  to  the  Ubd 
complained  of.   Judgment  reT«»ed. 


OM  Qa.  MD 

TDOGLB  et  aL  T.  HAMII/TON  et  aL 
(Supreme  Oourt  of  Oewgia.   Feb.  16,  1897.) 
Bbkach  or  Wabbaxti— Ltabiutt  ot  Qrastor. 

rhe  idafaitnf  in  an  action  fbr  ao  alleged 
breach  of  warranty  ot  title  to  land,  In  eonseqaenoe 
of  which  he  bad,  as  charged  hi  his  declaration, 
been  compelled  to  pay  off,  as  an  Incumbrance  on 
the  property,  a  apedal  Judgment  bhiding  the 
same,  was  properly  nonsnlted  upon  proof  showing 
that  the  warrantor  had  not  only  caused  the  ac- 
tion resnlthig  io  such  Judgment  to  be  defended, 
but,  after  Its  rendition,  had  undertaken  to  pro- 
tect the  plalDtifTB  title  by  institnting  legal  pro- 
oeediogB  to  set  the  Jadgment  aside;  that  he  had 
obtained  a  tempoduy  injanction  restraining  its 
farther  proKress:  and  that,  while  matters  thus 
itood,  the  plaintiff,  over  the  warrantor'a  objection, 
Toluntsrily  paid  trff  the  jndgment. — it  not  ap- 
pearing that  the  proceedings  In  question  wm 
without  merit,  and  therefore  most  neoassarily 
have  tailed  to  accomplish  the  purpose  twc  wbla 
they  were  Instltnted. 
(Syllabus  by  ttie  Court.) 

Error  from  superior  court,  Haralson  county; 
C.  G.  Jones,  Judge. 

Action  by  J  T.  Tuggle  and  others  against 
G.  R.  Iliinillton  and  others.  Judgment  for  de- 
fendaots,  and  plaintiffs  bring  error.  Affirmed. 

Uoyd  Thomas.  A.  J.  Head,  and  W.  F. 
Brown,  for  plaintiffs  In  error..  P.  H.  Brewa- 


tir,  J.  M.  UtiBride,  and  *  Sftdmon. 

Cor  defendanla  In  esror. 

LUMPKIN.  P.  J.  Omming  Immaterial  mat- 
tera,  the  facta  of  this  caae  are  as  follows; 
William  Hamilton.  O.  B.  Hamilton,  and  J.  S. 
Jamest  on  NoTember  7,  1883,  sold  two  town 
lots  to  S.  B.  Henley,  warrantii«  the  title  to 
him,  his  heirs,  executors,  admlnlstratorB,  and 
assigns,  in  fee  simple.  On  September  21, 
1886,  Henley.  In  pursuance  of  a  contract  of 
sale  previous)^  made,  cMireyed  the  property 
to  J.  T.  Toggle,  G.  D.  Stone,  and  W.  B.  a 
Bmbry.  February  6,  1888.  Embry  sold  and 
coQTeyed  his  undivided  Intereet  In  the  preoi- 
Isee  to  Tuggle  and  Stone.  In  November,  18ft4, 
n.  S.  Langmade,  as  administrator  ut  one 
Beck,  brougnt  an  action  for  these  lands  against 
Toggle,  who  was  then  In  possession  under  the 
contract  at  sale  made  by  Henl^  as  above 
mentioned.  The  lattw  became  a  party  de- 
fendant to  this  action,  and,  notice  of  It  bar- 
ing been  glTW  to  the  Hamlltons  and  James, 
th^  caused  a  defense  to  be  made.  Nererthe- 
less,  the  plaintiff,  Langmade,  at  the  July  tmn, 
1886,  of  HanUson  superior  court,  obtained  a 
money  Judgmeot  against  Tuggle  and  Healey, 
which  was.  in  effect,  a  charge  upim  the  land. 
This  Judgment  was  affirmed  by  the  supreme 
court  See  78  Oa.  770,  8  8.  K.  066.  Subse- 
quently, at  the  instance  of  tbe  Hamlltons  and 
Jamea.  a  motion  for  a  new  trial,  based  on 
allied  extraordinary  grounds,  was  made,  and 
an  eqnltabie  petlti<m  to  restrain  the  further 
ptogeeta  (tf  tbe  Judgment,  and  to  set  It  aside, 
was  filed.  Tbe  record  does  not  dladose  upon 
what  grotmds  this  motion  and  thla.  petition 
were  baaed,  but  It  does  appear  that  a  restrain- 
taig  order  was  granted  upon  the  latto*.  While 
both  these  proceedings  were  pending,  Tuggle 
Toluutarlly,  and  over  the  proteat  and  objec- 
tion of  tbe  Hamlltons  and  James,  t>ald  off 
the  Judgment,  and  hod  tbe  motion  for  a  new 
trial  tllnmlmrd  Auotly  what  became  of  tbe 
equitable  petition  doea  not  appear;  but.  of 
course.  It  was.  by  the  settlement  of  ti»  Judg- 
ment, roidered  a  Itfelees  and  nugat<nry  pro- 
ceeding. Hie  present  ai^ton  was  brought  by 
Tug^e;  Stone,  and  the  administratrix  of  Hen- 
ley against  the  Hamlltons  and  James,  to 
cover  for  an  alleged  breach  of  the  warranty 
of  title  contained  In  th^  deed  to  Henley. 
By  amendment,  the  administratrix  was  strick- 
en as  a  party  plataitiff,  and  the  action  proceed- 
ed in. tbe  name  oi  the  other  two  ptalntlflU. 
Upon  the  facts  above  re<dted.  there  waa  a 
nonsuit,  and  the  bill  at  oxceptlona  aidgDa  aa 
error  tbe  granting  of  the  same. 

It  wlD  be  observed  that  tbe  Judgment  In 
Langmade's  favor  was  rendered  before  either 
Tnggle  or  Stone  became,  by  deed,  connected 
with  tbe  title;  and  one  of  tbe  questions  dis- 
cussed In  the  argument  here  waa  whether  ot 
not  in  view  of  tbe  fact  Juat  stated,  these 
plalnUffli  could.  In  any  event  maintain  an  ac- 
tion fw  a  t»«adi  of  warranty  which  had  al- 
ready occurred  before  they  becan^e-actual  and 
complete  purcbaaen  of  j§9^ 
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slon  Is  that  a  dedafon  of  this  qneBticm  te  not 
at  an  essential  to  a  proper  determlnatloD  of 
the  case.  We  think  tbat,  having  Tolnntailly 
paid  off  the  Judgment  In  faror  of  Langmade, 
over  the  objection  of  the  HamilttniB  and.  James, 
who  had  Instituted,  and  were  earnestly  endear- 
orlng  to  maintain,  legal  proceedings  to  have 
that  Jadgment  set  aside,  it  was,  In  any  event, 
iocumbent  upon  Tuggle  and  Stone  to  show 
affirmatively  that  these  proceedings  must  nec- 
essarily hare  ended  in  failure.  While  the 
fact  that  Langmade's  Judgment  had  been  af- 
firmed by  this  court  raises  the  strongest  kind 
of  a  presumption  that  It  waa  valid,  and  should 
stand,  such  presumption  Is  not  absolutely  con- 
clusive and  binding.  Every  •  lawyer  knows 
that  the  records  of  our  courts  will  show  nu- 
merous instances  In  which  Judgments  obtain- 
ed below  and  affirmed  here  have,  for  one  rea- 
son or  another,  finally  been  set  aside.  We 
have  no  means  of  Judging  whether  or  not  the 
motion  for  a  new  trial  was  meritorious;  but 
there  must  have  been  at  least  a  semblance  of 
merit  In  the  equitable  proceeding,  because  It 
sufficiently  impressed  the  Judge  to  warrant 
blm  in  granting  a  restraining  order.  So  long 
as  this  restraining  order  remained  of  force,  the 
Judgment  was  harmless  as  against  Tuggle  and 
Stme,  and  It  seems  clear  that  they  ought  not  to 
have  cut  ofl  the  Hamlltons  and  James  from 
pursuing,  as  for  as  practicable,  the  remedies 
they  had  caused  to  be  Instituted  for  the  pro- 
tection of  the  title  which  they  had  warranted. 
At  most  it  would  only  have  Involved  a  Uttle 
more  delay  before  it  could  have  been  definite- 
ly and  finally  ascertained  by  Judicial  determi- 
nation whethw  or  not  these  remedies  would, 
In  the  end,  become  effectnal.  We  do  not  mean 
to  say  that  Tnggle  and  Stone  would  have 
been  bound  to  wait  till  the  motion  for  a  new 
trial  and  the  equitable  petition  were  finally 
disposed  of,  If  It  be  true  that  these  proceed- 
ings roust  necessarily  have  failed  to  accom- 
plish the  purpose  for  which  they  were  Instl- 
tuted;  but,  as  they  did  not  choose  to  wait,  it 
Is  Incumbent  upon  them  to  show  that  this 
resnlt  was  inevitable.  Had  they  done  this, 
the  case  would  stand  as  tsTomldy  for  th^ 
as  It  would  if  there  had  been  final  adjudlcsp 
tions  that  these  proceedings  were  not  main- 
tainable. In  the  absence  of  mcMre  light  ss  to 
what  th^  contained,  this  court  cannot  possi- 
bly undertake  to  aay  whether  they  might  or 
m^ht  not,  vpon  the  assnmptiOB  that  the  re- 
citals In  the  motion  were  correct,  and  the  al- 
legations In  the  petition  true,  have  been  sus- 
tained. Certain  tt  Is  that  Tnggle  and  Stone 
did  not,  so  far  as  the  record  discloses,  affirm- 
atively show  a  cause  of  action.  If  they,  in 
any  event,  bad  a  rlg^t  to  recover,  It  was  es- 
smtial  for  than  to  show  tliat  In  pKying  off  the 
Judgment  and  ignoring  the  objections  made 
to  thtir  so  dohig,  th^  were  only  doing  what 
they  would  have  been  compelled  in  the  end 
to  do,  notwithstanding  the  aborts  of  the  Ham- 
Utons  and  James  to  have  the  Judgmmt  set 
aside.  In  other  words,  th^  satisfied  the 
lodcment  at  their  peril,  and  they  cannot,  as 


against  the  defendants  below,  defend  ac- 
tion Is  so  doing  without  showing  everything 
necessary  to  demonstrate  that  they  took  the 
only  course  left  to  them  to  protect  their  pos- 
session and  enj<qrment  of  tJw  property.  Judg- 
ment afilrmed. 

FISH,  J.,  not  preedding. 


(m  N.  C.  631) 
8TATB  T.  ADDINOTOK. 
(Supreme  Court  of  North  Carolina.    Oct  12, 
1887.) 

LoGome  OrFsmss— JuiusDionov  of  JnsTtca. 

1.  Laws  1896,  c.  173.  }  1,  declares  It  nahiwfiil 
to  sell  or  purchase  mill  fogs,  in  quantities  of  1,000 
feet  or  more,  without  their  being  inspected  and 
measured  by  a  sworn  inspector.  Section  6  pro- 
vides that  no  mill  owner  shall  Iiave  mill  logs  cut 
by  the  1,000  feet  without  «Tich  inspection  and 
measurement.  Section  8  provides  that  "any  vio- 
latiMi  of  this  act,  either  by  seller  or  purdiaser, 
shall  be  fined  not  less  than  $20  nor  more  than 
$40  for  eadi  offense."  Hdd,  that  the  penalty 
prescribed  applied  only  to  section  1.  and  that  the 
matter  forbidden  by  section  6  became  a  misde- 
meanor uniimited  as  to  its  ponishment,  and  there- 
fore not  within  the  criminal  jurisdiction  of  a  Jos- 
l^ce  of  the  peace,  limited  by  Const,  art  4,  |  27 
(Code,  §  882).  to  matters  where  the  paniahment 
prescribed  by  law  does  not  eicceed  95u,  or  in^ris- 
onment  for  80  days. 

2.  Laws  1895.  c.  ITS,  {  1,  making  it  unlawful 
to  sell  or  purchase  mill  logs,  in  quantities  of  1,000 
feet  or  more,  without  tiieir  being  inspected  and 
measured  by  a  sworn  inspector,  does  not  apply  to 
the  pordiase  of  standing  timbv.  to  be  afterwards 
cot  and  sawed. 

Appeal  from  superior  court,  Beaufort  coun- 
ty; Bryan,  Judge. 

Criminal  action  against  F.  A.  Addlogton. 
On  appeal  from  a  Justice  of  the  peace,  where 
defendant  was  convicted,  verdict  was  direct- 
ed in  his  favor,  and  the  state  appeals.  Af- 
firmed. 

Criminal  action,  commenced  before  a  Justice 
of  the  peace,  charging  the  defendant  with 
violating  chaptw  173  of  the  Acts  of  1895,  as 
amended  by  an  act  ratified  March  2,  1807. 
The  d^^idant  was  hdd  gnll^  by  the  Justice 
of  the  peace,  and  appealed  to  the  superior 
conrt  from  the  Judgment  rmdereO.  In  the 
snperlw  conrt  the  Jury  found  a  special  rm- 
dict  as  fonows:  "(1)  That  the  Baltimore  ft 
North  Carolina  Land  &  Lumber  Company  Is 
a  corporation  created  hj  the  laws  of  Nortb 
Carolina,  and  engaged  In  sawing  and  manu- 
facturing Inmber  In  Beaufort  coonty,  and  the 
d^endant  Is  Its  vice  jjxefHOeat.  That,  tot 
the  purpose  of  supplying  logs  for  its  miU,  the 
company  haa  purchased  standing  timber.  (2) 
That  said  coiporstlon  tm  the  2Sth  of  Novem- 
ber, 1896,  purchased  from  Hardison  certain 
standing  timber,  and  paid  therefor  tbe  full 
considoiatlon  chained,  pOor  to  Maxcb  %  1887. 
That  the  contract  of  purchase  was  filed  for 
registration  on  DecMUber  4,  1808,  and  duly 
recorded,  and  made  a  part  of  this  special  rer^ 
diet  and  Is  as  follows:  This  deed,  made  on 
this  28th  of  November,  1896^^  by  BryamHar^ 
dison  and  wife,  pfln^efteQfD^aaifim))^tC  to 
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tbe  Baltlmwe  and  NwUi  OaroUna  Lumber 
Co.,  a  corporation  oi^canlzed  ondw  the  laws 
of  N.  C.  party  of  the  second  part,  witness- 
eth:  That  the  parties  of  tbe  first  part.  In 
conaldwation  of  two  hundred  and  seventy- 
fiTe  dollars,  925  of  which  Is  now  paid,  and 
fSSO  to  be  paid  by  tbe  party  of  the  second 
part  when  it  shall  b^n  to  remove  the  tim- 
ber herein  conveyed  from  the  land  hoeln- 
after  described,  the  said  parties  of  the  first 
part  bare  hoxi^ned  and  sold  unto  tbe  said 
party  of  the  second  part,  its  successors  and 
assigns,  all  tbe  pine  and  poplar  timber  of  and 
above  the  size  of  12  inches  In  diameter  at  the 
stump  when  cut,  now  standing  or  growing, 
or  which  may  be  daring  the  ensuing  term  of 
five  years  standing  and  growing  upon  tbe 
tract  of  land  [descrlMng  It].  And  the  parties 
of  tbe  first  part  grant  onto  tbe  party  of  tbe 
second  part  rights  of  entry  and  way  across 
tbe  lands  as  may  be  necessaxy  for  c<nistnict- 
ing  railroads  to  be  used  In  removing  the  tim- 
ber  from  said  land,  or  from  any  other  land 
owned  and  controlled  l^.tbe  party  of  the 
second  part,  so  long  as  It  may  require,  it  for 
use  In  removing  the  tbnber  from  other  lands, 
and  also  grant  tbe  right  to  oect  tiadES, 
bnUdlnga,  and  fixtures  upon  the  land^  to  bs 
used  for  the  ohSeet  hereinafter  set  ftutta,  and 
the  right  to  remove  the  same  at  pleasnrei,  and 
alao  grant  the  full  term  at  five  years  from 
this  date  within  which  to  cut  and  roaove 
the  timber;  and  It  la  understood  and  agreed 
that  tbe  i»rty  of  tbe  second  part  may  cut 
such  of  tbe  timber  on  said  land  under  the 
size  of  12  Inches  as  may  be  necessary  for  con- 
structing and  maintaining,  tbe  railroads  and 
Operating  tbe  same,  and  removing  the  timber. 
It  Is  agreed  that  tbe  several  rights  ot  way 
herein  conveyed  axfi  to  be  located  by  the 
party  of  tbe  second  imrt,  and  that  tbe  timber 
on  tbe  land  shall  not  be  cat  over  bat  one 
time;  and  the  parties  of  the  first  part  here- 
by except  from  tbe  operation  of  this  deed 
fifteen  piteb  or  long^Ieaf  pine  trees  on  the 
land,  the  same  to  be  selected  by  sal4  Haidl- 
son  before  tbe  parly  of  tbe  second  part  be* 
glna  to  cut  Uie  timber  herein  conveyed.  To 
have  and  to  bold  tbe  pine  and  po^ar  timber 
as  veclfied  and  described,  togetho;  with  all 
the  rights  of  way  bertin  granted  to  the  party 
of  the  second  part,"  eto.,  with  covenanta  of 
warrant.  Tbls  deed  waa  raglstered  Dec  7, 
1806.  (8)  That  said  corporation  prior  to 
March  2,  1897,  had  eat  and  removed  tnm 
said  land  a  part  of  the  tlmbw*  and  bad  mefts- 
nred  tbe  same.  l%a.t  all  irf  the  timber  npon 
the  tract  was  cat  before  April  0,  1887,  the 
date  of  tbe  commlBslfm  of  J.  J.  Hodges,  the 
Inspector.  The  timber  upon  tbe  Hardlson 
tract  was  cat  partly  by  a  0.  Joiner  and  part- 
ly Wofflard  Bros.  G.  (X  Joiner  was  paid 
a  mimtbly  salary  1^  said  Cfwpnatlon,  and 
was  not  paid  bj  tbe  thousand  feet  for  timber 
cut  by  blnwelf  or  bis  empk^fls.  Joiner  paid 
his  cutters  40  cents  per  thousand  feet,  and 
the  timber  so  cut  was  hatiled  to  tbe  laUroad 
by  defendant  company,  and  tbe  hauling  waa 


paid  for  by  the  day,  and  not  by  the  thousand 
feet  of  timber.  A  part  of  the  timber  upcm 
the  tract  was  cut  after  Man^  2,  1897.  Wool- 
ard  Bros,  were  paid  by  the  corporation  $1.TC 
per  thousand  feet  for  tlmbs  cut  and  d^v- 
ered  by  them  upon  the  skid  ways  of  the  cor- 
poration along  Its  railroad  track.  Woolard 
Bros,  paid  their  cutters  40  cents  p^  thousand 
feet  for  timber  cut  on  tbe  Hardlson  land. 
The  timber  was  hauled  to  the  railroad,  and 
the  hatding  was  paid  for  by  tbe  day.  A  part 
of  the  timber  cut  the  employes  of  Wool- 
ard Bros,  was  cut  and  measured  b^ore  March 
2,  1S97,  and  a  part  was  cut  and  measured 
after  that  day.  All  of  the  timber  cut  by 
Joiner  or  by  Woolard  Bros,  was  cut  before 
April '9^  U07.  (4)  That  the  rules  used  in 
tbe  measurement  of  logs  in  Eastern  North 
Carolina  are  Dayle's,  Scrlbners*,  and  Minor's. 
That  these  rules  vary  widely  In  their  reaults; 
that  is  to  say,  assuming  a  log  of  the  same 
diameter,  each  rule  will  give  a  different  num- 
ber of  feet  There  is  no  rule  for  aacOTtaln- 
Ing  tbe  number  of  feet  of  boards  which  a  log 
contains.  There  Is  no  uniform  rule  pre- 
scribed for  the  measurement  of  logs.  There 
Is  no  uniform  ^tem  of  ln^>ecilon  for  mil! 
logs;  different  mills  having  a  more  or  leus 
rigid  inspection,  depending  upon  tbe  grade  of 
lumtwr  which  they  mannfactnre.  The  board 
measure  of  logs  portly  depends  npon  the  kind 
of  saw  naedp-^wbether  a  band  or  circular 
aaw;  tbe  circular  saw  being  thicker,  and 
the  waste  greater.  (B>  That  <m  tbe  9th  day 
of  April,  1807»  J.  J.  Hodges  was  duly  ap- 
pointed and  qnallfled  as  Inspector  at  the  mlUs 
of  said  corporation  In  Beaufort  counly,  un- 
der (diapter  178  of  tbe  Laws  of  1895,  as 
amended  by  the  act  of  1807  ratified  March  2, 
1897.  That  Hodges  measured  by  Dayle's  rule 
a  part  of  the  logs  cot  from  the  Hardlson 
land  prior  to  March  2,  1887,  and  also  meas- 
ured by  said  nde  a  part  of  tbe  logs  cut  from 
aald  land  after  that  date,  but  prior  to  thd 
date  of  his  commission.  That  Dayle's  rule 
was  the  role  used  said  corp<aation.  The 
saiA  Inspector  demanded  of  F.  A.  Addlngton. 
vice  president  of  said  corporatlDn,  five  cents 
per  1,000  feet,  as  ascertained  1^  said  role,  for 
all  timber  cut  upon  tbe  Hardlson  land  and 
measured  blm  as  aforesaid.  Addlngton 
rtfnsed  to  pay  the  injector  tbe  sam  demand- 
ed. If,  upon  the  above  findings  of  fact,  the 
court  diall  soy  that  the  dtfendant  Is  guilty, 
then  we,  for  our  verdict,  say  that  he  Is  guilty; 
otherwise,  not  guilty."  The  court,  being  of 
opinion  that  defwdant  was  not  guilty,  direct- 
ed a  verdict  to  be  entered  accordingly.  The 
solicitor  for  the  state  appealed. 

The  Attorney  General  and  B.  B.  Nicholson, 
for  tbe  State.  Charles  F.  Warren  and  J.  H. 
Small,  for  ^pellee. 

DODOLAS*  J.  nils  !■  a  criminal  action, 
begun  before  a  justice  the  peace,  appealed 
to  tbe  superior  court  and  there  tried  on  the 
original  papers,  without  b^UetmepKJt&C^ 
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fldaTtt  on  K-hlcb  the  wmmnt  wu  lasned 
cbaxfta  tluit  the  defendant  "did  nnlawfuHy 
and  wIUfnUT  riolata  etatote  of  North  Oar^ 
oUna  of  1886,  as  amended  statnte  of  1897, 
rec^>ectlnx  the  measuring  of  loss  at  said  Bal- 
timore &  North  Carolina  Land  &  Lumber 
Oompanr,  by  refusing  to  pay  the  r^lar 
sworn  Inspector  for  measuring  certain  logs, 
as  provided  In  aforesaid  statute,  belonging  to 
one  Bryan  Hardlson."  As  the  statute  so  in- 
definitely referred  to  creates  two  distinct  of- 
fenses, neither  of  which  Is  specifically  set.  out 
In  the  affidavit  or  warrant,  we  must  look  to 
the  special  verdict  to  ascertain  for  which  of- 
fense the  defendant  was  acttuilly  tried.  The 
statnte  alleged  to  have  been  violated  la  chap- 
ter 173  of  the  Public  Laws  of  1895,  as  aihend- 
ed  and  extended  to  Beaufort  county  by  chap- 
ter 200  of  the  Public  Laws  of  1897,  the  sec- 
tions herein  referred  to  behig  In  the  original 
act.  Section  1  provides  "that  It  shall  be  un- 
lawful for  any  person  to  sell  or  purchase  mill- 
logs  in  quantities  of  one  thousand  feet  or 
more  without  their  l>elng  inspected  and  meas- 
ured by  a  sworn  Inspector."  Section  6  pro- 
vides that  "no  mill  owner  or  lils  employee 
shall  have  or  cause  to  have  mill-logs  cut  by 
the  thousand  feet  without  their  being  In* 
spected  and  measured  by  a  sworn  inspector." 
Section  8  provides  that  "any  violation  of  this 
act  either  by  seller  or  purchaser  shall  be  flned 
not  less  than  twenty  nor  more  than  forty  dol- 
lars for  each  offence,  at  the  discretion  of  the 
court."  This  section,— the  only  one  providing 
any  penalty,— being  limited  to  the  "seller  and 
purchaser,"  can  apply  only  to  section  1. 
Therefore  section  6  Is  left  without  any  pen- 
alty, so  far  as  this  act  is  concerned;  but  be- 
ing a  matter  of  public  grievance,  expressly 
forbidden  by  statute.  It  becomes  a  misde- 
meanor as  at  common  law,  punishable  by  in- 
dictment Archb.  Or.  Law,  2;  2  Hawk.  P.  O.  c. 
2S,  I  4;  State  v.  Parker.  91  N.  0.  650;  State 
V.  Bloodwortb.  94  N.  C.  918.  As  its  punish- 
ment is  therefore  not  limited  to  a  fine  of  $50 
or  Imprisonment  for  30  days,  it  is  not  within 
the  jurisdiction  of  a  justice  of  the  peace. 
Oonst  N.  C.  art.  4.  i  27;  Code,  S  892. 

The  special  verdict  finds,  as  the  only  act  of 
sale  or  purchase,  that  the  lumber  company, 
of  which  the  defendant  was  vice  president, 
purchased  standing  timber  from  J.  Bryan 
Hardlson  on  the  28th  day  of  November,  1896, 
and  fully  paid  for  It  before  the  passage  of  the 
amendatory  act  of  March  2,  1897,  which  ex- 
tmded  the  operation  of  the  act  to  Beaufort 
coimty.  This  constitutes  no  offense  what- 
ever, as  the  act,  being  criminal,  cannot  oper- 
ate ex  post  facto;  and.  moreover,  "standing 
timber"  Is  not  referred  to  in  the  act  The 
word  "log"  has  a  definite  significance,  and 
means  the  trunk  of  a  tree  cut  down  and  strip- 
ped of  its  branches.  A  "saw  log"  means  a 
log  cat  into  a  length  suitable  for  being  sawed 
into  tamber.  A  tree  standli^  In  the  woods 
can  no  more  be  called  a  saw  log  because  It  is 
capable  of  being  cut  Into  a  saw  log  than  It 
can  ^perly  be  called  a  plank  or  a  sbin^e 


from  Its  capataUlty  of  being  sawed  Into  Oiose 
utlcleo.  If,  tfj  any  stretch  of  Intoqpretattoi. 
"saw  logs'*  could  be  consbned  to  Inclnde 
"standing  timber,"  then  the  offence  wonld  be 
comideta  at  the  instant  the  pnrcbase  or  sale 
was  conqileted  without  measoremeat.  How 
the  standing  timber  of  an  extensive  swanqt 
can  be  measured  "by  the  superficial  or  board 
measure,"  we  cannot  comprehend.  No  law 
could  stand  such  a  construction.  The  only 
offense  of  which  the  defendant  can  be  goU^. 
under  the  special  verdict  If  gaUt7  at  aXU  Is 
that  of  having  mill  logs  cot  by  the  1,000  fe^ 
in  violation  of  section  6.  This  offense,  we 
have  seen,  is  not  within  the  Jurisdiction  of  a 
justice  of  the  peace,  and  therefore  this  pro- 
ceedliu;  must  be  dismissed. 

We  have  not  overlooked  the  other  dlfflcolt 
and  Interesting  questions  raised  In  this  case, 
bat  we  do  not  feel  at  liberty  to  Ignore  the 
vital  question  of  jurisdiction,  so  clearly  stat- 
ed and  ably  argued  by  the  learned  counsel, 
simply  to  express  an  opinion  upon  mattm 
not  proporly  before  us.  Action  dtamlBsed. 

(iti  N.  a  IT) 
OOOK  V.  OUIRKIN  et  aL 
(Susreme  Court  of  North  CamUna.   Oct  13; 

1897.) 

CouATBBU,  SaooaiTiEs— AFPua&noK— lBMn»— 

Vehdict. 

In  an  action  to  lestraln  a  trustee's  sale  of 
land  to  satisfy  a  note  made  for  $464.60,  plahidff 
alleged  that  his  note  had  been  paid  in  foil;  that 
defendants  bad  hrid  as  collateral  aecniitj  lor  the 
note  and  ottm  matters  oonnty  bonds  amounting 
to  11,500,  and,  having  collected  than,  owed  him 
a  balance  of  9500.  DeCendants  denied  payment 
of  plaintifTa  note,  and  pleaded  a  settled  account 
with  reference  to  the  bonds.  The  Issues  were: 
(1)  "Has  the  note  of  $464.60,  deaoibed  in  the 
complaint,  tieen  paid?"  (2)  "What  amount  la  doe 
plaintiff  from  defendant?*'  TTie  Jnry  found  that 
the  note  had  not  been  paid,  and  that  defendants 
owed  phdntiff  $484.  ffeld,  that  the  $4S4  was 
due  as  a  balance  on  the  bonds  on  the  day  of  trial, 
after  payment  of  debts  other  than  the  note. 

Appeal  from  superior  court  Faaqnotank 
county;  Bryan,  Judge. 

Action  by  F.  H.  Cook  against  the  flnn  of 
Gidrkhi  &  Co.  From  the  judgment  as  render^ 
ed,  plaintiff  appeals.  Affirmed. 

B.  r.  Aydtett  and  G.  W.  Ward,  fior  appeUant 

UONTGOMBBT,  J.  The  plaintiff,  in  tab 
complaint  for  a  first  cause  of  action  aiiagw^ 
that  the  defendants  were  about  to  have  sold 
through  the  trustee  a  tract  of  his  land  under 
tile  power  contained  In  a  deed  of  trost  made 
by  him  and  his  wife  to  O.  Gnirkln  to  secure 
plaintiff's  note  of  $464.60,  payable  to  Qie  de- 
fendants, notwithstanding  ttiat  tbe  note  had 
been  paid  In  fall  by  the  plaintiff  to  the  de- 
fendants. The  plaintiff,  for  a  seomd  canae  of 
ftctton,  all^^ed  that  he  had  i^ced  in  the  hands 
of  the  defendants  county  bonds,  with  oonpona 
attached,  of  the  value  of  more  than  $1,500,  as 
a  collateral  security  t<a  his  notie,  and  other 
matters;  that  the  defendantaJtad  collected  tbe 
money  on  the  boa^^^pSfW^^tSf^^ 
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fld  to  aeoount  wltii  Urn  fw  the  mmt,  ufl  tbxt 
tbey  owed  Urn  ^SOO  u  a  balance  after  all  the 
tadeDtediWH  for  irtUeib  ttie  bcmda  bad  bem 
ivpotlucated  bad  bea  paid.  The  pnTn  of 
tbe  Kdalntlfl  vaa  (D  tbat  tiw  defendants  be 
reetrataied  from  baying  a  sale  made  of  bis 
pn^ierty  17  tb»  trratae;  CO  for  an  araonnt; 
(3)  fw  tbe  cancellation  of  bk  note  and  morty 
gage;  for  IBOOv  or,  wbateror  amount  sbotild 
be  f onnd  doe  plaintiff,  and  Interest  on  the 
same.  Tbe  defendanln,  In  tbeb*  answer,  deny 
that  payment  of  the  plalntUFs  note  to  them 
had  been  made,  except  to  the  amount  of  $27.- 
78,  on  December  81«  1888.  and  they  arer  that 
they  had  acconnted  with  the  plaintiff  for  the 
comity  bonds  and  eoqpons  placed  in  tttehr 
hands  by  the  plaintiff,  and  that  thay  owed  him 
nothing  on  that  acoonnt  de  issnea  were: 
(1)  Has  the  note  of  $464.00,  described  In  tbe 
complaint,  been  paid?  (2)  .What  amovnt  Is 
dne  plalntur  from  defendantT 

The  last  Issne  Is  not  as  dear  as  It  might  have 
beok  made,  bat,  when  read  earefidly  In  con- 
nection wttb  the  pleadings,  appears  dear.  The 
two  matters  to  be  settled  between  the  parties 
woe:  Fhrst  Had  the  piaJntftBCs  note  to  the 
defoidants  been  pidd?  Second.  What,  It  any- 
thing, did  Uw  dtfendants  owe  flw  ^ahrtlff  on 
account  of  the  ctdlactlon  oC  tbe  plalntUTs  comi- 
ty bonds  and  coqpims?  llie  Jmy  found  that 
the  note  of  the  plaintiff  to  the  defmdanti  had 
not  been  paid,  and  Qiat  the  defendants  owed 
the  plaintiff  9484.  Upon  the  pleadings,  tbe  re- 
sponse to  the  second  Issue  could  mean  noth- 
ing else  than  that  the  amount  was  dne  a*  a 
balance,  ininclpai  and  Interest,  by  the  defend- 
ants to  the  plaintiff,  on  the  day  of  trial,  afts 
the  payment  of  the  debts  for  which  the  coun- 
ty bonds  had  been  hypothecated.  It  could 
not,  as  tbe  plaintiff's  connsel  contended  here, 
mean  that  the  amount  was  doe  when  tbe  coun- 
ty bonds  anid  coupons  were  coUeeted  by  tbe 
defendants.  It  must  be  presumed  that  the 
verdict  of  the  Jury  spoke  as  of  the  day  ot  tziat 
Tbe  difference,  then,  between  tbe  amount  of 
tbe  note,  principal  and  interest,  on  the  day  of 
the  trial,  and  f484,  the  amount  dne  by  dtfend- 
antB  to  plaintiff,  as  found  by  the  Jury,  Is  the 
amount  to  which  the  defendants  are  entitled  to 
judgment,  and  for  which  amount  his  honor 
rendered  tbe  jodgmnt  No  emr. 


cm    a  lu) 

BVroBrr  T.  BBCBIVBRS  OF  SIOHUOND 
&  D.  R.  00. 
(Bnpreme  Oonrt  of  North  CaroUna.    Oct.  12, 
1S97J 

Ill«TBtrCTIO!fB— WSIOBT  O*  BTIDE NOB— RAILROADS 

— PBiaBTCNiKa  S0RSB8— Nbolioshoe— 
WASTOXNEas— Dkfin  iTiosr. 

1.  It  Is  not  proper  to  charge  that,  If  the  Jury 
believes  the  evidence,  plaiooff  cannot  recover, 
where  there  is  &  conflict  of  evidence. 

2.  It  la  not  error  to  charge  that  plaintiff  cannot 
recover  nnleas  a  locomotive  ensiceer  blew  a  whis- 
tle n^ligently,  wantonly,  or  maliciously,  fen  the 
purpose  of  fngbteniag  plaintiff's  horses,  as  the 
word  "oegiigeutly"  is  used  in  such  a  connectioh 
as  to  be  clear  that  the  court  meai\t  thereby  soch 


a  degree  of  gross  negligence  as  would  he  nearly 
akin, to  wantonness  or  maSce. 

8.  An  act  is  wantonly  dose  wh«i  It  Is  needleas 
ftar  any  rightful  purpose,  and  manifests  a  redt- 
less  indifference  to  the  rishts  and  faiteresfs  oC  an- 
other. 

Appeal  from  superior  court.  Swain  county; 
Bryan,  Judge. 

Action  by  J.  H.  Bverett  against  one  Spencer 
and  others,  receivers  of  the  Richmond  &  Dan- 
ville Railroad  Oompany.  From  a  Judgmoit 
for  philntlfl,  defendants  appeaL  Affirmed. 

F.  H.  Bnsbee^  A.  B.  Andrews.  Jr.,  and  G.  F. 
Bason,  for  appellants.  T.  H.  Oobb,  foe  appel- 
lee. 

DOUOUUS,  J.  This  Is  an  action  for  dam- 
ages for  an  alleged  Injury  smtalned  by  kUUng 
horses  of  plaintiff  alleged  to  have  been  fright- 
ened by  unusual  and  unnecessary  noise  made 
by  tbe  engineer's  sounding  tbe  whistle.  The 
horses  bacame  unmanageable,  idnnged  taito  the 
river,  and  were  drowned.  The  carriage  was 
damaged,  and  the  harness  ruined.  The  usual 
Issues  were  submitted,  and  found  for  tbe  lAdn- 
tlff.  The  (H^y  exceptlfMis  appear  to  tbe  charge 
as  given,  and  the  failure  to  charge  as  requested 
by  dtf aidant,  as  follows: 

"At  the  close  of  the  evidence  the  defendant 
requested  the  court,  in  writing,  to  give  tiie  fol- 
lowing ^edal  histmctlons:  If  tbeJurybeHlevce 
the  evidence,  the  plaintiff  Is  not  aiilfled  to  re- 
cover, and  the  answer  to  tbe  first  Issue  shoidd 
be,  "No."  *  This  instruction  was  refused,  and 
the  defendant  excepted.  *(9  Unless  the  Jury 
believes  that  the  person  who  blew  the  whistle 
Mew  It  wantonly  or  maliciously,  for  the  pur- 
pose of  frightening  tbe  horses,  the  plaintiff  Is 
not  oitltled  to  recovtx,  and  the  answer  to  the 
first  Issne  should  be^  "No." '  Tbe  court  modi- 
fled  this  Instruction  inserting  the  word  'neg- 
ligently' between  the  words  *it'  and  *wantonly,' 
and  to  this  modification  def aidant  excepted. 
'(8)  If  the  Jury  believe  that  the  person  who  Uew 
the  whistle  saw  the  team,  and  saw  that  It  was 
frightened,  or  knew  that  it  was  In  danger  of 
being  frightened,  still  it  was  his  right  and  his 
duty  to  blow  the  signal  for  the  station;  and 
unless  be  blew  it  in  an  mmsnal  manner,  or 
when  It  was  not  necessary,  or  fw  the  purpose 
of  frightening  tbe  horses,  the  answer  t6  the 
first  issue  ahonld  be,  "No." '  This  Instructlm 
was  given.  The  court  charged  the  Jury  as  fol- 
lows: *A  railroad  company  Is  not  liable  when 
an  injury  results  fnxn  horses  being  frightened 
by  the  noises  or  appearance  of  the  trabi,  whoi 
due  and  proper  care  In  the  management  of  tbe 
train  Is  used.  If  the  engineer  wantonly  and 
maliciously  made  unnecessary  noise  for  the  pur- 
pose of  scaring  the  horses,  and  thereby  tbe  in- 
jury was  broTight  about.  In  the  loss  of  the  hors- 
es, defendant  would  be  liable.  Negligence  is 
the  failure  to  observe,  for  the  protection  of  the 
Interests  of  another  person,  that  degree  of  care, 
precaution,  and  vigilance  which  the  clnnun- 
stauces  justly  demand,  whereby  such  other  per- 
son suffers  Injury,  (a)  An  act  is  wantonly 
i  done  when  It  Is  needless  for  an^  i^gh^fy^^^ 
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ride  the  1za«t  of  whkk  he  Iwd  aetud  iii—iriiei. 
bnt  ihowed  no  conitraodTC  ponearioD  of  me  dte- 
ptited  lai^  and  failed  to  ibow  title  out  of  tbe 
•Utfc  «  to  connect  Ida  title  with  that  ctf  his  al- 
leged predecBMon.  SMf  that  be  conld  not  le- 
corer. 

2.  Actual  posaesaion  of  one  tract  doea  not  sUve 
ONiBtructiTe  poflaesflion  of  an  adjoinlns  tract  sep- 
arated trom  ue  fixat  by  diatinct  unes  and  bounda- 
tiea. 


poee,  and  manifests  a  reckless  IndUterence  to 
the  rights  and  intwests  of  another.'  lUrd 
ExcepUon.  <b)  And  to  so  much  of  the  charge 
as  Is  between  (a)  and  (b),  defendant  ercepted: 
*  "Maliciously  done"  means  an  act  done  with  a 
desire  or  purpose  to  Injure.  A  railroad  is  not 
UaUe,  for  blowing  whistle  and  ringing  bell, 
while  exercising  this  right  In  a  lawful  and  rea- 
sonable manner,  Cor  Injuries  occasioned  by 
horses,  when  driven  upon  the  highway,  taking 
fright  at  such  noises.* " 

Taking  the  charge  as  a  whole,  we  see  no  sub- 
Htantlal  error.  The  first  Instruction  asked 
could  not  properly  have  been  given,  In  view  of 
the  conflicting  evidence.  To  do  so,  the  court 
would  be  compelled  to  pass  upon  the  weight  of 
the  evidoice,  which  is  a  question  exclusively 
for  the  Jury,  as  there  was  certainly  more  than 
a  mere  scintilla.  Hardlsm  v.  Ballroad  Co.,  120 
N.  C.  26  8.  a.  630;  Sprulll  v.  Insurance 
Co.,  120  N.  C.  141,  27  S.  £1  38,  and  cases  there- 
in dted. 

The  second  exception  la  to  the  insertion 
of  the  word  "negllgffliay"  before  the  word 
"wantonly"  in  the  seeoad  prayer.  There  are 
so  many  degrees  of  negligence  that  the  word 
used  disjunctlvdy,  witiiout  ftnrtber  explana- 
tion, might  mislead  the  Jury;  but,  taken  hi 
connection  with  the  remainder  of  the  charge, 
it  seems  sufflclently  clear  to  and  was 
doubtless  so  to  the  Jury,  that  the  court  in- 
tended such  a  degree  of  gross  negligence  as 
would  be  nearly  akin  to  wantonness  or  malice. 
In  Tillett  v.  RaUroad  Co.,  115  N.  0.  662,  20  S. 
E.  4S0,  Morgan  v.  Railroad  Co.,  98  N.  C.  217. 
3  S.  E.  506,  and  Doster  v.  Railway  Co.,  117 
N.  C.  651,  23  S.  E.  449,  aU  cited  and  relied  on 
by  defendant's  counsel,  the  word  "negligence" 
Is  used  as  the  proper  term,  leavhig  it  to  the 
coiut  to  Instruct  the  Jury  as  to  what  would  be 
negligence  under  the  circumstances  of  each 
case. 

We  see  no  merit  In  the  defendant's  third  ex- 
ception, as  the  part  of  the  charge  to  which  the 
exception  Is  taken  Is  substantially  adopted  from 
the  case  of  State  v.  Brigman.  M  N.  C.  888,  and 
the  cases  therein  cited.  "The  Illegal  act  is 
wanton  when  It  la  needless  for  any  rightful 
purpose,  without  adequate  legal  provocation, 
and  manifests  a  reckless  indifference  to  the 
Interests  and  rights  of  others."  State  v.  Brig- 
man,  supra.  "Wantonness  Is  action  without  re- 
gard to  the  rights  of  others."  Welch  v.  Du- 
rand,  36  Conn.  182.'  "'Wantonly'  means  not 
having  a  reasonable  cause."  Clarke  v.  Hog- 
gins, 103  E.  C.  L.  543.  As  the  tesues  were 
found  by  the  Jury  on  competent  evidence,  and 
under  pn^er  InatructionB,  the  Judgment  la  af- 
flrmed. 

(la  K.  o.  m 

BASNIOHT  T.  MEEKIN8  et  aL 
^preme  Comt  of  North  CaroUna.    Oct  12, 
18B7J 

Boemuaiai— 'BhTABLiBHHBHT — EviDBiraa— Coa- 

BTRDCTlVa  POBfllflSIOK. 

1.  In  a  proceeding  under  Acts  18BS,  c.  22,  to 
artablisb  a  boondaiy,  pln'"^*  claimed  land  out- 


Appeal  from  superior  court.  Daze  county; 
Bryan,  Judge. 

Proceedings  by  W.  H.  Basnlght  against  B.  F. 
Meekins  and  others  to  determine  a  boundary. 
From  a  Judgment  for  defendants,  plaintiCC  i4>- 
peala.  Affirmed. 

J.  W.  Hinsdale  and  B.  Q.  Crisp,  tor  flvptf- 
lant   BL  F.  Aydlett,  for  appellees.  | 

FURCHE8,  J.    This  Is  a  proceeding  com-  I 
menced  tmder  chapter  22,  Arts  18Kt,  for  the 
purpose  of  locating  and  estabUsfaing  the  lines  I 
between  the  lands  of  plaintiff  and  those  of  de-  | 
fendants.    Plaintiff  clahns  title  directly  m>-  : 
d&c  a  deed  from  J.  W.  Albertson,  trustee,  dat-  | 
ed  April  6,  1894.    The  description  of  the  lands 
contained  hi  this  deed  la  as  follows:  "B^ln-  | 
nlDg  at  the  Sound  on  S.  A.  Baum's  line,  and 
running  along  said  line  to  a  post  in  the  land;  i 
thence  a  straight  line  to  a  certain  ^tch;  thence  I 
along  said  ditch  at  the  comer  of  the  ditch  to  j 
Dalby's  line;   thence  along  said  line  to  the  j 
Sound;  thence  along  the.  Sound  to  the  first 
station,— ccmtaining,  by  estimation,  fifty  (50) 
acres,  more  or  less.   Also  all  my  right,  title,  j 
and  interest  in  and  to  the  marsh  land  adjoin- 
ing said  tract,  containing,  by  estimation,  twen-  j 
ty-flve  <26)  acres,  more  or  less;  together  with 
all  my  right,  title,  and  mto^st  hi  and  to  the 
balance  of  the  one  hundred  and  fifty  acres  for- 
merly held  by  Stephen  Bamett  and  Stephen  j 
Casey,— the  whole  tract  containing  one  hnn-  I 
dred  acres,  more  or  less,  of  high  land,  and 
twenty-five  acres  of  marsh  land."    The  de-  j 
scripHon  contahied  In  the  deed  of  Stephen  R  ■ 
Casey  to  James  L.  Bamett  Is  as  follows:   "A  j 
certain  piece  or  parcel  of  land  lying  on  Roa- 
noke Island,  Joining  the  lands  of  Solomon  A. 
Baum,  known  as  the  'Daniel  Baum  Land,'  con- 
taining seventy-five  acres,  more  or  less."  And 
the  deed  from  Stephen  Bamett  to  F.  A.  Porter 
contains  the  following  description;  "A  certain 
tract  or  parcel  of  land  on  Roanoke  Island,  be- 
ing the  half  of  the  tract  bought  by  me  and  | 
Stephen  B.  Casey  of  John  Etheridge,  it  being  j 
tiie  tract  I  now  reside  on,  blndhig  the  Sound,  i 
containing  fifty  acres,  more  or  less,  aa  will  ap-  I 
pear  by  the  deed  of  dlvlsiim,  28th  July,  from  j 
Stephen  B.  Casey  to  me,  bounded  as  follows: 
B^hmhig  at  the  Sound,  in  S.  A.  Baum's  line; 
thence  said  Hue  to  a  post  In  the  Une;  thence 
a  straight  line  to  a  certain  ditch;  thoice  said 
ditch  at  the  comer  of  the  ditch  to  Dalby'i 
line;  thence  said  line  to  the  Sound;  thence 
along  the  Sound  to  first  station,— containing. 
hy  estlmaOon,  fifty  acres,  more  or  lees.  I 
also  sell  and  convey  at  the  same  time  to  the 
said  F.  S.  I'rocter  and  his 'heirs  forev^.  all 
my  right  and  title  to  the  maxsh  land  adioimng 
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the  afores&Itl  trti<^  contabdi^  estlmatton^ 
twentr-flve  acres,  more  ot  un,  X  sen  anfl 
conrer  to  the  said  Procter  and  Ua  heirs  for- 
ever, all  my  right  and  title  In  the  lulance  of 
tiie  one  hundred  and  fifty  acres  held  me 
and  St^hen  Casey,  the  whole  tract  containing 
one  hmidred  acres,  more  m  less,  of  h^  land, 
and  twen^-five  of  marsh  land.**  19ie  plain- 
tiff  resides  upon  the  land  IndoOed  In  the  first 
boundary  contained  In  hla  deed,— the  BO-acra 
tract,— and  he  has  no  possession  outside  of  this 
boundary,  unless  the  possession  of  this  IK>  acres 
gives  him  a  eonstrnctlTe  posses^n  of  the 
other  lands  claimed  by  hbn.  He  says,  In  his 
testimony,  that  be  has  no  possesalon  outside 
of  this  boundary,  and  does  not  claim  to  bava 
But  It  is  claimed  for  tlie  plaintiff  that  he 
meant  by  this  (bat  he  had  not  the  actual  pos- 
session,—possesdo  pedis,— and  It  seems  to  us 
tiiat  this  eonstructirai  of  bis  erldaMe  would 
only  be  fair  to  blm.  This  act  was  intended  to 
take  the  place  of  chapter  48  of  the  Code,  which 
It  repeals.  It  Is  a  new  mode  at  processioning 
land.  It  provides  that  the  owners  at  land 
may  have  the  benefit  of  this  statute;  and  U 
provides  that  "occupation"  shall  constitute  anf- 
a^sxt  ownership  to  raitiOe  the  par^  to  the 
benefit  of  this  act  We  suppose  tbe  word  "oo- 
cnpation"  is  nsed  In  tiie  sense  of  "possession.'* 
To  gtwe  It  tliis  meaning  is  more  favorable  to 
the  claimant  than  "occupy."  It  la  more  com- 
prehensive, and  in  confonidty  wttb  legal  par- 
lance. 

There  Is  but  one  exception  presented  by  the 
record,  and  that  Is  to  tbe  charge  of  the  court 
upon  the  first  Issue,  to  wit:  "Are  the  lines  on 
the  map,  beginning  at  bine  Q,  thence  to  bine 
F,  thence  to  red  B,  thence  to  red  C,  thence  to 
blue  Q,  the  true  boundary  lines  between  the 
lands  of  tbe  plaintiff  and  tbe  lands  of  the  de- 
fendants?" The  burden  of  this  Issue  was  up- 
on the  plaintiff.  Hie  court  was  asked  to 
charge  tbe  Jury  that,  If  they  believed  all  the 
evidence,  tbey  should  find  this  Issue  "No." 
The  GO  art  gave  this  instruction,  and  tbe  plain- 
tiff excepted.  Tbe  boundary  designated  in 
the  Issue  did  not  only  cover  tbe  60-acre  tract 
upon  which  plaintiff  resides,  but  also  a  large 
bo^  of  land  outside  of  tbe  GO-acre  boundary. 
He  had  no  possession  of  any  land  outside  of 
tbe  B©-acre  boundary,  nnlesB  It  be  a  construct- 
ive possession  arising  from  the  fact  that  he 
was  In  the  actual  possession  of  the  SO-acre 
boundary.  Tbia  be  conld  not  have,  as  the  50- 
acre  tract  was  separated  from  the  otber  lands, 
claimed  by  the  plaintiff,  by  distinct  lines  and 
boundaries.  Loftln  v.  Cobb,  46  N.  O.  400. 
This  being  so,  tbe  plaJntiff  could  not  malntabi 
biB  action  upon  the  ground  of  possession;  and 
to  entitle  htm  to  do  so  he  must  rely  upon  bis 
tttie.  In  this  he  utterly  failed.  Be  showed 
no  title  out  of  tbe  state.  He  failed  to  connect 
bis  tme  with  Bamett  and  Casey.  He  failed 
to  show  possession  by  htm  self,  or  any  one  else, 
of  the  land  (9almed  oattide  of  tiie  SO«cm 
boundary.  Indeed,  the  descriptions  given  of 
tbe  land  claimed  by  the  plafaitiff  outside  of  tbe 
60-acre  tract  are  so  Indsfinite,  vague,  and  oa- 


efertata  U  to  make  tiiem  IncapMU  of  being  lo- 
cated. We  tiierefore  fall  to  see  error  in  this 
ruling  of  the  court,  and  tbe  JudgmMit  must  be 
affirmed. 

There  was  some  question  made  as  to  tiM 
costs,  and  If  fiiat  question  Is  properly  brfcn 
us  now,  we  see  no  error  in  this  respect,  as  the 
plaintiff  utterly  failed  to  estabHsb  bis  conten- 
tion, and  both  Ismes  were  found  against  him. 

aa  N.  c.  « 
WABD  V.  CITY  OV  BLZZABBflH  CSTT. 
(Sapremc  Court  of  North  Cnrolliuu    Oct.  12, 
1887J 

MUHIOIPAL   CouPOBATlUItS  —  CiTT    ATTOBRIT  — 

Aboushhbmt  OV  Ofvios — FjLihvas  to  EuoT 
BncoBssoB — BioHT  TO  Hold  Ovbb — Sobbekdbb 

OF  B.I0HT8. 

1.  Priv.  Lbwi  1889,  c.  126  (Elisabeth  City 
Charter)  {  12,  prorided  tliat  file  board  of  commis- 
sioaers  shoold  elect  "a  dty  attorney,  who  iball 
hold  office  ooe  TMr  and  until  his  nicceaior  qual- 
ify." Plaiotiff  WBB  BO  elected  May  7,  1881. 
rav.  Iaws  1895,  c.  BS,  repealed  the  diarter  ai 
Blizabeth  City,  and  a  new  chartei  was  enacted, 
croatins  new  toim  limits,  and  "Mbing  other  sab* 
Btantial  changea.  'Hie  charter  provided  (sectioo 
16)  tot  Ok  Section  at  a  dty  attorney.  The  board 
elected  under  the  new  charter  aboUshed  tbe  office 
of  city  attorney  by  resolution,  Jane  S,  1896,  and 
plaintifl  was  paid  up  to  that  date.  No  eit?  at- 
torney was  efected  till  May,  1896.  SOd,  that 
plaintiff  was  not  entitled  to  hold  over  tUl  1896, 
the  origbuU  corporation  of  which  he  was  an  officer 
havioB  been  abollabed. 

2.  Where  the  office  of  city  attorney  is  aboliahed 
by  a  resolution  of  the  board  of  commisBioners,  and 
tbe  attorney  ia  paid  In  full  to  date,  tie  Hiirrendns 
his  ri^ta  by  abandoning  him  fnnctioDS,  renderiag 
no  service  thereafter,  and  entering  no  protest 

Appeal  from  mperiw  oonrt,  Pasquotank 
county;  Uremet  Jndg& 

Actum  1^  Q.  W.  Ward  against  the  corporar* 
Hon  ot  tbe  dty  oC  BUaabetb  Otty  to  recover 
salary  as  city  attorney.  From  a  judgment  In 
favor  of  defendant,  idaintUE  a^iealB.  Af- 
firmed. 


B.  F.  Aydlett,  for  appellant 

Meeldns,  for  appeUeeu 


Itaac  IL 


CLABK,  J.  The  diarter  of  BUzabetb  City 
(chapter  136,  Prtv.  Laws  1889)  provided  (sec- 
tion 12)  among  the  officers  to  be  elected  by  the 
tMard  of  eHnmlBsloners  "a  dty  attorney,  who 
shall  bold  office  one  year  and  nntO  his  succes- 
sor qualify."  The  plabitiff  was  dected  dty 
attorney  for 'me  year  at  the  meeting  of  tbe 
board  May  7,  1884.  By  diapter  86,  Prlv. 
Liaws  1886.  the  charter  of  Bllzabeth  City  wai 
repealed,  and  a  new  diarter,  with  dtfferait 
town  fimits,  adtUng  1,000  pt^iriatlon,  and  mak- 
ing other  substantial  changes,  was  enacted. 
Section  18  th«%of  provides  for  tiie  election  of 
sundry  OUcers  by  the  board,  unong  tbem  a 
dty  attorney.  Tbe  iMaid  elocted  ander  the 
new  charter  met  on  June  8,  1885,  and  passed 
a  resolution  alMlisblng  tbe  office  of  dty  attor- 
ns. Tbe  plaintia  was  paid  up  to  tbat  data. 
No  dty  attorney  was  elected  tai  May,  1880. 
Tbe  plaintiff  rendered  no  servioea  as  dty  at- 
tanwy  after  the  action  of  tbe 
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189ft.    Ha  began  thli  action  <m  the  7th  of 

May,  1807,  to  recover  hia  salary  from  Jnne, 
18UQ,  tlU  May.  1896  (V45.83).  opon  the  ground 
that,  though  the  term  of  one  year,  for  which 
he  was  elected,  had  expired,  be  waa  further 
entitled  to  htdd  *tIU  hit  mocessor  was  quali- 
fied," and,  a«  no  successor  was  elected  and 
qualified  tlU  May,  1896^  he  was  entitled  to 
draw  hla  salary  tUI  that  date.  This  contention 
oreilooks  tba  fact  that  the  corporation  for 
which  he  was  elected  was  absolutely  abolished 
by  the  legislature.  Hie  legislature,  at  its  dis- 
cretion, can  abolish  counties  (Mills  t.  WlUlams, 
33  N.  O.  658),  and,  of  eonise,  cities  and  towns 
(Lilly  T.  Taylor,  88  K  0.  489;  Meriwether 
T.  Garrett,  102  U.  B.  472),  and  also  aU  other 
corporations  (Const,  art  7>  I  12,  and  article  ^ 
i  1),  shiee  tbey  are  aU  alike  creatures  of  Its 
will,  and  exM  only  at  Its  pleasure.  The  de- 
Btmctlon  of  the  corporation  destroyed  the 
"hold  over"  hiddent  of  the  plaintiff's  office 
Jnst  as  fully  as  It  woold  have  destroyed  the 
body  of  his  otKce  If  his  term  had  not  expired. 
The  city  attorn^  authorized  for  the  new  cor- 
poration Is  an  entirely  distinct  office  from,  and 
Is  not  a  continuation  of,  the  office  of  city  at- 
torney of  the  corporation  which  was  extin- 
guished by  the  act  of  the  legislature.  This 
case  differs  from  Wood  v.  Bellamy,  120  N.  O. 
21'2,  27  S.  E.  113,  In  that  there  the  new  char- 
ter was  so  nearly  a  repetition  of  the  old  one 
that  It  was  held  to  be  merely  an  amendment 
of  the  former  one,  not  a  destruction  of  It,  and 
hence  the  offices  under  such  charter  were  not 
vacated.  Bvery  one  who  accepts  an  office 
created  by  legislative  enactment  takes  It  with 
notice  that  the  legislature  has  power  to  abol- 
ish his  office,  and  Is  fixed  with  acceptance  of  all 
provisions  In  the  act  creating  the  office.  Mc- 
Donald V.  Morrow.  119  N.  C.  677,  26  S.  B.  132. 
The  only  restriction  upon  the  legislative  power 
is  that,  after  the  officer  has  accepted  office  up- 
on the  terms  specified  In  the  act  creating  the 
office,  this  being  a  contract  between  him  and 
the  state,  the  legislature  caniut  turn  him  out 
by  an  act  purporting  to  abolish  the  office,  but 
which,  in  effect,  continues  the  same  office  In 
existence.  This  Is  on  the  ground  that  an  office 
la  a  contract  between  the  officer  and  the  state, 
as  was  held  In  Hoke  v.  Henderson,  16  N.  O. 
1,  and  has  ever  since  bem  fcdlowed  In  North 
Carolina  down  to  and  Including  Wood  v.  Bel- 
lamy, supra,  though  this  state  Is  the  only  one 
of  the  40  states  of  the  Union  which  sustains 
that  doctrine.  Mediem,  Pub.  Off.  S  463.  In 
the  other  states  It  Is  held  that  public  office  is 
not  a  contract,  but  that  the  officer  Is  an  agent 
of  the  government,  and,  being  the  mere  crea- 
tion of  law,  is  (except  as  to  offices  created  by 
the  constitution)  not  protected  by  the  terms  ot 
the  statute  creating  the  office.  19  Am.  &  Eng. 
Knc.  Law,  562a  Even  under  our  decisions, 
the  plaintiff,  who  was  dly  attorney  under  an 
abolished  corporation,  has  no  claim  to  the  sal- 
aiy  of  city  attorney  In  a  substantially  different 
corporation,  created  by  the  general  assembly, 
though  It  embraces  the  whole  of  the  territory 
and  population  contained  in  the  former  corpo- 
ration, much  more  being  added  to  the  new  cor- 


poration. We  believe  ttite  to  tt»  flriit  time  It 
has  been  attempted  to  extend  the  doctrine  of 
Hoke  T.  Henderscm  to  "bold  overs.**  Tliett 
right  IB  not  a  part  at  the  tenn  of  office,  bat  a 
constructive  addition  tho^to.  Besides,  the 
plaintiff  abandoned  his  fonctlons  after  the 
new  board  took  charge,  and  rendered  no  serv- 
ice thereafter,  and  entered  no  protest  This 
was  a  surrendw  of  his  rights,  If  he  had  had 
any,  and  on  that  ground  also  this  action  could 
not  be  maintained.  Williams  T.  Someia,  18 
N.  (X  8L  No  emb 


on  N.  a  a) 
CREEKMCniB  et  sL  v.  BAXTBR  et  aL 
<8tvreme  Court  of  North  Carolina.    Oet  tS, 
1887.) 

TaiAXr-IvoomimHT  Fimoihss— Lu»na— Cm- 
TaiOT^RoTiOB  or  Ihcapacitt— Appbai. 

— E  XCBPTI0N8— RSOOIID. 

1.  In  BU  actioo  to  recover  lands  mortgaged  by 
an  Insane  mortgagor,  plaiatiff  pleaded  only  fraud 
in  law.  The  joiy  foood  that  the  mortgagor  was 
not  competent  to  execute  a  deed,  and  that  d^end- 
ant  mortgagee  bad  knowledge  of  sach  iDcapadtj-. 
Defendant  tendered  an  IsBiie  as  to  whether  he 
practiced  any  fraud  or  undue  infinenee  on  the 
mortgag(H-,  and  the  court  directed  a  negative  an- 
sner.  Hdd,  that  the  answer  did  not  contradict 
the  findings  as  to  fraud  in  law. 

2.  Where  a  person  contracts  with  a  lonatic 
with  knowledge  of  his  disability,  and  the  contract 
is  set  aside  on  that  around,  the  lunatic  can  be 
charged  only  witti  sndi  benefits  as  be  actually  re- 
ceived. 

8.  In  an  action  to  recover  lands,  an  exception 
to  the  computation  of  v&ats  and  measure  of  dam- 
ages in  the  judgment  cannot  be  sustained,  where 
the  facts  on  wbldi  appellants  rely  do  not  appear 
in  the  record,  and  are  denied  hf  opposing  counsel. 

Appeal  from  superiM  court,  Camden  connty; 
Bryan,  Judge. 

Action  by  P.  O.  Creekmore  and  others 
against  W.  M.  Baxter  and  others.  Prom  a 
judgment  In  favor  of  plaintiffs,  def^idants  ap- 
peal. Affirmed. 

a.  W.  Ward,  for  appeUants.  B.  F.  Aydlett 
for  appdlees, 

DOUGLAS,  J.  This  Is  an  action  brought 
by  the  plaintiffs  to  recover  land  belonging  to 
their  ancestor,  John  O.  Kelly,  and  sold  under 
a  mortgage  alleged  to  have  been  executed  by 
falm.  If  at  all,  while  Insane,  his  Insanity  bring 
then  luiown  to  the  mortgagee.  By  Buccesslve 
sales  the  land  came  into  possession  of  the  mort- 
gagee, O.  F.  Baxter,  and  upon  his  death  de- 
scended to  the  present  defendants.  The  fol- 
lowing issues  were  submitted  to  the  Jury,  and 
answered:  "(1)  Was  John  O.  Kelly  competent 
to  make  a  deed  at  the  time  be  executed  the 
mortgages  mentioned  In  the  answer?  Ans. 
No.  (2)  Did  Baxter  have  knowledge  of  the 
mental  Incapacity  of  Kdly  at  the  time  of  the 
execution  of  said  mortgages?  Ana.  Tes.  (3) 
Was  any  fiuud  or  undue  Influence  practiced 
upon  Kelly  by  Baxter  In  the  execution  <a  the 
mortgages  mentioned  in  the  pleadings?  Ans. 
No.  (4)  Are  the  idalntlffs  the  owners  of  the 
land  described  In  the  complaint?  Ans.  Te^ 
(6)  Are  the  defei^^^l^^^^g^o^pos- 
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session  of  the  same?  Ans.  Tea.  (6)  What  Is 
the  annaal  rental  valae  of  the  same,  and  dam- 
aces?  Ans.  Annual  rental  value,  $40;  dam- 
ages, $150.  (7)  Was  Kelly  benefited  by  the 
transaction  with  Baxter?  Ans.  Tes.  &)  To 
what  amount?  Ans.  $15."  The  defendants 
tendered  the  third  Issue,  which  was  excepted 
to  by  the  plalntUTs.  The  answer  to  said  issue 
was,  at  the  request  of  the  defendants,  direct- 
ed by  the  court  It  Is  now  contended  that  the 
answer  to  this  Issue,  so  directed  by  the  court, 
contradicts  the  first  and  second  Issues  answer- 
ed by  the  Jury  of  their  own  volition,  and  that, 
therefore,  the  verdict,  as  a  whole,  Is  Insensi- 
ble: The  court  below  did  not  think  so,  nor  do 
we.  The  first  two  issues  found  facts  which 
constitute  fraud  in  law.  No  other  kind  of 
fraud  was  charged  In  the  pleadings.  And  the 
third  issue,  referring  to  actual  fraud  In  fact, 
is  neither  necessary  nor  contradictory.  It 
cannot  be  doubted  that  any  one  dealing  with 
an  Insane  person,  knowing  his  Insanity,  deals 
with  him  at  his  own  perIL  The  law  Is  well 
settled  In  this  state  that  the  deed  of  an  insane 
peKon  Is  voidable,  but  not  absolutely  void. 
Bi^an  V.  Green,  80  N.  O.  236,  citing  2  BL 
Comm.  295,  and  2  Kent,  Comm.  451.  and  cited 
and  approved  In  Brlttaln  v.  Mull,  99  N.  C.  483, 
6  8.  E.  382;  Ellington  v.  ElUngton,  103  N.  G. 
M,  9  S.  E.  aOS;  Odom  v.  Riddlck,  104  N.  O. 
51ft,  10  S.  B.  609.  This  doctrine  Is  generally 
hdd  by  modem  authorities.  1  Am.  &  Bng. 
Einc.  Law,  p.  146,  note,  and  .cases  cited.  The 
rule  as  laid  down  In  Carr  v.  Holllday,  21  N. 
C.  34i,  Is  as  follows:  "The  lunatic  has  no 
legal  capacity  to  contract,  yet  a  court  of  equi- 
ty wlU  not  Interfere  where  the  Innatlc  has  ac- 
tually had  the  benefit  of  the  property  of  the 
defendant.  If  the  contract  was  made  In  good 
faith,  without  knowledge  of  the  lunacy  or  In- 
capacity, and  where  no  advantage  has  been 
taken  of  the  situation  of  the  party."  This 
court,  In  Bl^an  v.  Green,  supra,  says : 
"OoQita  of  equity  ever  watch  with  a  Jealous 
care  every  contract  made  with  persons  non 
compos  mentis,  and  always  interfere  to  set 
aside  theh:  contracts,  however  solemn.  In  all 
cases  of  fraud,  or  where  the  contract  or  act  Is 
not  seen  to  be  Just  In  Itself,  or  for  the  benefit 
of  such  persons;  but  where  a  purchase  Is 
made  In  good  faith,  without  knowledge  of  the 
Incapacity,  and  no  advantage  Is  taken,  for  a 
full  consideration,  and  that  consideration  goes 
manifestly  to  the  benefit  of  the  lunatic,  courts 
of  equity  will  not  Interfere  therewith,"— citing 
1  Story,  Eq.  Jur.  SS  227,  228;  1  Ohlt  OonL 
191;  Molton  v.  Gamroux,  2  Exch.  487.  "The 
ground  upon  which  courts  of  equity  now  Inter- 
fere to  set  aside  the  contracts  and  other  acts, 
however  solemn,  of  persons  who  axe  Idiots, 
lunatics,  and  otherwise  non  compos  mentis.  Is 
fraud.  Such  persons  being  Incapable,  In  point 
of  capacity,  to  enter  into  any  valid  contract, 
or  to  do  any  vAlid  act,  every  person  dealing 
with  them,  knowing  their  Incapacity,  Is  deem- 
ed to  perpetrate  a  meditated  fraud  upon  them 
nnd  their  rights."  Story,  Eq.  Jur.  i  227; 
Adams,  Eq.  183;  Odom  r.  Blddlck^  sivra. 


Oourts  of  equity  always  protect  Innocent  piuv 
chasers  as  far  as  possible,  and  ordinarily  place 
the  parties  back  In  statu  quo  when  It  can  be 
done  without  Injiuy  to  either;  but  If  any  one 
contracts  with  a  lunatic,  knowing  his  Insanity, 
he  must  bear  alone  whatever  loss  arises  from 
the  transaction.  The  Itmatlc,  In  such  cases, 
can  be  charged  only  with  such  benefits  as  he 
actually  received.  In  this  case  the  jury  found 
that  KeDy  was,  at  the  time  of  their  execution, 
incompetent  to  make  the  mortgages  in  ques- 
tion; that  the  mortgagee,  Baxter,  then  knew 
that  fact;  and  that  Kelly  was  benefited  by  the 
said  transaction  to  the  amctmt  of  $15.  HiIs 
amount  was  allowed  by  the  court  to  the  de- 
fendants as  an  ofTset,  and  we  see  nothing  of 
which  they  can  complain.  Their  exceptions 
to  the  computation  of  rents  and  measure  aS 
damages  In  the  judgment  cannot  be  sustained, 
as  the  facts  upon  which  they  rely  do  not  ap- 
pear  In  the  record,  and  are  denied  by  the  op- 
poBing  counaeL  The  judgment  la  affirmed. 


(in  N.  c.  s« 

MABTIN  ct  aL  V.  BUFFALOE  et  aL 

(Supreme  Gourt  of  North  Candlna.    Oct  12, 
1897.) 

FaAUDOLBMT    CONVBTAMCBB —  TrANSAOTIOKS  B»- 
TWBBIT  RbLATIVBS— Al/TBKATIOH  0» 

Deek— Bdrdes  op  Proof. 

1.  An  Inst  ruction  that  "transactions  between 
mere  idatlves,  no  one  else  being  present,  are  al- 
ways viewed  wkh  Buspicion,  and  their  evidence 
must  be  received  with  many  grains  of  allowance; 
but.  if  it  is  of  such  a  nature  as  to  carry  conviction 
to  your  minds  that  said  witnesses  are  telling  the 
truth,  then  it  ia  entitled  to  as  much  wragnt  as 
that  <nE  any  other  witness,"  is  correct 

2.  An  alteratioQ  in  a  deed  to  tmstecB  for  the 
benefit  of  creditors,  made  after  it  was  signed  and 
delivraed,  with  the  amsent  of  the  parties,  by  fill- 
ing ia  a  blank  with  the  name  of  the  attorney  em- 
ployed to  defend  the  conveyance,  and  his  diargs 
for  services,  does  not  invalidate  the  instrument. 

3.  The  burden  is  on  the  grantee  to  show  the 
grantor's  consent  to  the  alteration. 

Appeal  from  superior  court,  Nortbampton 
county;  Graham,  Judge. 

Action  by  B.  F.  Martin  and  others  against 
W.  H.  BulTaloe  and  others  for  the  conver- 
sion of  personal  property.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

The  attorney  whose  name  was  Ins^ted  in 
the  deed  mentioned  In  the  opinion  was  oih 
ployed  to  defend  the  conveyance. 

B.  B.  Peebles,  for  aiqiellBnts.  MocBae  A 
Day,  for  appellees. 

FAIBCIiOTH,  O.  J.  We  win  reserve  the 
first  exception  at  present  The  other  excep- 
tions to  the  evidence  are  untenable.  His 
honor  charged  the  jury  tbat  "transactions 
between  mere  relatives,  no  one  else  being 
present,  are  always  viewed  with  suspicion, 
and  their  evidence  must  be  received  with 
many  grains  of  allowance;  but,  If  It  to  <rf 
such  a  nature  as  to  carry  conviction  to  your 
minds  that  said  witnesses  are  ^ling  the 
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truth,  then  It  Is  entitled  to  as  mnch  weight 
as  that  of  any  other  wltnesa.**  This  charge 
Is  not  only  according  to  the  precedents  and 
authorities,  bat  Is  founded  In  reason,  and 
the  defendants'  exception  must  be  oTerruled. 

An  argument  was  loade  that  the  deed  was 
Incompetent  eTidence,  because  It  was  probat- 
ed before  the  trustee,  who  was  a  Justice  of 
the  peace.  The  record  fails  to  show  such  to 
be  the  fact 

The  flrat  and  main  exception  was  to  the 
introduction  of  the  deed  of  C.  F.  Fatrell  to 
Martin  and  Flythe,  as  trustees  for  the  mak- 
ers, creditors.  The  deed  was  Bls:ned  and 
sealed,  and  given  to  Martin  with  Instructions 
to  take  It  to  the  town  of  Jackson,  employ  an 
attorney,  agree  on  hfs  charges,  insert  the 
same  In  the  deed,  and  have  It  recorded,  which 
was  done;  the  Insertion  being,  "S.  J.  Cal- 
vert, attorney  of  Jackson,  N.  C,  for  profes- 
sional services,  $50."  The  objection  was 
that  it  was  not  0.  F.  Futrell's  deed,  because 
of  aald  addition  after  he  had  signed  and  seal- 
ed ft,  and  made  In  bis  absence.  When  a 
deed  has  been  signed  and  delivered,  and  a 
stranger,  without  consent  of  the  grantor  and 
grantee,  makes  additions,  Interlineations,  or 
erasures,  and  the  Uke,  quite  a  number  of 
questions  are  presented,  and  some  of  them 
were  argued  before  us.  These  qnestiona  do 
not  arise,  because  the  Inserted  words  were 
filled  in  with  the  consent  of  the  grantor  and 
grantee,  and  by  direction  of  the  grantor.  So 
the  blank  In  the  deed  was  filled  by  consent  of 
the  parties,  and  does  not  affect  or  Invalidate 
the  deed  In  other  respects.  The  bnrd^  of 
•bowing  the  grantor's  consult  is  upon  the 
grantee.    Havens  r.  Osbora,  86  N.  J.  Bq. 

*lf  the  alteration  Is  made  consent 
of  parties,  aoch  as  by  filling  up  the  blanks  or 
the  like.  It  Is  valid."  1  Greenl.  Dv.  a4th  Bd.) 

1  668a;  Woodworth  Bank,  18  Johns.  896; 
OoUIns  V.  CoIUns,  24  Am.  R^.  638;  2  Am.  & 
Eng.  Bnc.  Law  Bd.)  206.  The  princ^e  Is 
Bid)  ject  to  the  diBtlnction  between  matters  In- 
serted which  are  material  and  those  which 
are  not  essential  to  the  operatloa  of  the  In- 
strument; for.  if  It  be  deficient  In  some  ma- 
terial part  when  executed,  so  as  to  be  Inca- 
pable of  operation  at  all,  It  could  not  after- 
wards become  a  deed  by  bdng  completed  and 
delivered  by  a  stranger  bt  the  absence  of  the 
party  who  execnted  It,  and  nnanthotlBed 
an  instnunent  nndor  seal.  SCcKee  f.  Hides, 

2  Dev.  378.  But  when  an  altoatlon  or  ad- 
dition Is  made  by  oonsenl^  It  gtvea  full  effect 
to  tlie  Intention  of  the  parties,  without  the 
violation  of  any  role  ctf  law.  Hudson  v.  Bev- 
ett  6  Blng.  868.  tn  tbe  present  case,  at  the 
time  the  deed  vnus  signed  and  sealed,  tlie 
Uank  left,  and  subseqoently  filled  In  by 
consent,  was  not  essential  to  the  (^>eEatlon  of 
the  deed  as  It  then  stood.  The  principle  of 
this  dedsion  Is  recognised  by  this  court  In 
HnmphreyB  T.  Fln^  87  N.  O.  308,  1  B.  B. 
870;  and  Obe«k  v.  Nan,  112  N.  a  8T0,  17  S. 
B.  80.  The  deed  was  competent  evidence, 
and  the  Judgment  Is  affirmed. 


cm  N.  c.  t!) 

mOHOLSON  V.  BOARD  OF  OOH*BS  OT 

DABB  OOUNTT. 
(Bngreme  Court  of  North  OsroBoa.    Oct.  1% 

1S87.) 

FUADiKO— Abakdonhsnt  ov  Axswxr — DSIIOB- 
BBB— MtmiCIPAL  COHFOSATIONS— HaX- 

D  AMns — Dema  hd. 

1^  After  a  esse  lias  been  remanded  for  new  trial 
hy  the  supreme  court,  defendant  may  abandon  u 
answer,  oiid  demur  ore  tenos  to  tbe  cMoplainL 

2.  Code.  I  7d7,  requiring  the  malclDg  of  a  de- 
mand before  soing  a  municipBl  cotporAti<»,  doa 
not  require  a  denutnd  hebm  brhigiiig  maudamu 
to  enforce  a  Judgmest  against  snch  corpw^tioa. 

Ai^eal  from  sup^or  court,  Onrritw^  coun- 
ty; Bryan,  Judge. 

'  Mandamus  by  Lovey  Nicholson  wgB^"**  tlie 
board  of  comminionm  of  Dare  county.  From 
a  Judgmmt  for  defendant,  plaintiff  appeals. 

Reversed. 

W.  B.  Shaw,  for  appellant  B.  9.  Aydlett, 
for  appellee. 

FtJRCHES,  J.  TtdB  Is  an  action  at  man- 
damus to  enforce  the  payment  of  a  Judgment 
of  the  county  of  Currituck  against  the  conntj- 
of  Dare,  which  Judgment,  tbe  plaintiff  allies 
In  her  complaint,  has  heen  assigned  to  her, 
and  that  she  Is  the  owner  thereof.  These  al- 
legations were  denied  by  defendants  answer, 
and  this  court  has  twice  held  that  the  [dsin- 
tlfTs  tratlmony  failed  to  show  thst  she  was 
the  assignee  and  owner  of  this  Judgment  119 
N.  0.  30,  25  8.  E.  718,  and  118  N.  a  SC^  21 
B.  B.  But  when  tbe  case  came  oa  for 

trial  at  spring  term,  1897,  the  defendant  aban- 
doned Its  answ^,  and  demurred  ore  tenna  to 
tbe  complaint  and  assigned  as  grounds  of  de- 
murrer that  plamtlir  ttad  not  compiled  Utetal- 
ly  with  the  terms  of  section  757  of  tbe  Code, 
tn  making  demand  before  bringing  suit  And 
it  seems  from  the  authorities  dted  that  this 
objection  would  be  fatal  to  the  i^iitiff*B  ac- 
tion If  It  is  a  case  requiring  a  demand  bef^e 
bringing  suit.  The  defendant  relies  ou  Shields 
V.  Town  of  Durham,  118  N.  O.  458,  24  S.  E. 
784,  as  authority  for  demurring  at  this  time 
and  In  this  way,  while  the  plaintiff  cites  and 
relies  on  Shields  V.  Durham,  sctpra,  Sheldon 
V.  City  of  Ashevme,  119  N.  0.  610,  25  S.  B. 
781,  and  Frlsby  v.  Tovn  of  MarshalL  119  K. 
O.  S71,  26  8.  B.  2S1.  to  sustain  her  contention 
that  It  was  not  necessary  to  make  the  A^t^T,A 
required  by  section  767  before  commeodng 
her  action.  Tbe  case  of  ShIeldB  f.  Town  of 
Durham  certainly  sustains  tbe  oontraition  ot 
the  defendant  as  to  the  time  and  manner  of 
making  this  objecticm  to  the  plalntUTs  action. 
But  we  do  not  say  tiiat  It  applies  to  tiie  mat- 
ter of  notice  in  this  case.  It  te  not  necessary 
that  we  should  do  so.  as  onroplnloa  rests  i^on 
a  different  reason. 

The  plaintiff  alleges  that  Jodgment  has  tacfe- 
tofore  hem  recovered  against  tiie  detatdnnt 
and.  the  defendant  being  a  nnmldpal  coipon^ 
tlon,  the  Judgment  of  tiie  cmirt  conld  not  be 
enforced  by  the  ordlnazy  ezecntitm.  Tbese 
tacts,  bebiff  admitted  by  tiie-4emmra>,  entiOs 
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the  plalntur  td  the  writ  of  mandamus,  which 
writs  In  such  cases  are  ezecntionar;  In  their 
natnre  and  purpose.  High,  Extr.  Bem.  (3d 
Ed.)  iS  366,  366a.  tt  mnst  be  presumed  that 
the  notice  required  by  section  757  of  the  Code 
was  given  or  waived  when  the  action  was 
brought  upon  which  judgment  was  recoTered 
against  the  defendant,  and  there  Is  no  greater 
reason  for  notice  to  be  given  before  demand- 
ing this  ezecutlonaiy  process  to  enforce  the 
Judgment  than  there  would  have  been  for  ^v- 
Ing  notice  that  the  pliilntlff  was  about  to  hare 
execution  Issued.  The  demurrer  ■hoOU  have 
been  OTerruIed.  Ttten  1b  error. 


STATS  T.  PSaRT. 
QBupreiae  Oonrt  of  North  CaroUna.   Oct  13, 

1807.) 

View  dt  Jtot— GonvaBS&no:(  wits  Pahsii-Bv. 

It  is  gratuid  toe  new  trial  that  Ihe  jury 
TlewiQg  the  Bceoe  of  the  crime,  whether  with  or 
without  leave  of  court,  interrogated  a  passer~by 
as  to  the  identity  of  a  house  whose  distance  from 
tbe  scene  of  the  etfme  was  material,  and  thni 
elicited  odisr  efridenoe  than  that  «ff^«d  ea  the 
trial. 

Appeal  tram  superior  court,  Beaufort  coun- 
ty; Bryan,  Judge. 

Hatton  Perry  was  conTlcted  of  a  crime,  and 
be  appeals.  Berersed. 

Ohas.  F.  Warren,  for  appellant  The  At- 
torney General  and  J.  H.  Small,  for  tbe  State. 

OLARK,  J.  In  Jenkins  t.  Railroad  Co.,  110 
N.  C  438, 15  S.  B.  193,  It  Is  said:  "The  grant- 
ing or  refusal  of  the  application  for  the  jury  to 
view  the  premises  Is  a  mattw  whlcli  rested  in 
the  sound  discretion  of  the  trial  judge.  On 
some  occasions  It  may  be  very  useful,  and,  in- 
deed, almost  necessary.  •  •  •  The  mutter 
Is  one  which  must  be  left  to  the  sound  discre- 
tion of  the  trial  Judge,  by  whom  such  motion 
should  only  be  granted  when  it  shall  seem  clear 
to  him  that  It  Is  required  In  the  interest  of 
Justice.  But  this  practice  Is  not  to  be  en- 
couraged." There  are  some  states  In  which 
express  statutes  have  been  passed,  recognizing 
the  right  to  grant  a  jury  of  view;  but  the  au- 
thority inheres  in  the  courts.  In  the  investiga- 
tion of  truth,  to  call  In  this  and  other  aids,  and 
rests  In  the  discretion  of  the  presiding  Judge, 
In  the  absence  of  constitutional  or  statutory 
prohibition.  It  Is.  upon  this  principle  that 
maps,  photf^jraphs,  expert  evidence,  and  the 
like,. have  been  admitted  without  express  stat- 
utes anthorizli^  It.  In  the  celebrated  trial  of 
Prof.  Webster  for  the  murder  of  Dr.  Parkman, 
thB  Jury  was  permitted  to  see  the  place  where 
tiie  crime  was  committed  (C3om.  v.  Webster,  5 
Gush.  29!(),  and  this  was  also  dohe  on  the  trial 
of  Oluverlus  v.  Com.,  81  Va.  787;  !n  Twth  In- 
stances there  being  no  statute  to  authorize  It. 
In  State  v.  Goodi,  94  N.  O.  987,  and  other 
cases,  it  has  been  the  recognized  practice  In  this 
state.  That  excellent  authority,  Wharton's 
Criminal  Pleading  and  Practice  (section  707), 


says  that  the  Jury  to  pomltted  to  visit  the 
abene  of  the  res  gestn,  in  criminal  as  well  as 
cItII  cases,  whenever  such  visit  appears  to  the 
court  important  for  the  tiuddatlon  of  tbe  evi' 
dence,  but  the  visit  must  be  Jealously  guarded, 
to  prevent  conversation  with  third  parties. 
This  is  the  accepted  modem  doctrine,  and  is 
founded  on  reason,  as  the  object  of  a  trial  is  to 
avail  of  every  means  to  ascertain  Oie  truth 
of  the  Issue,  guarding  against  anything  that 
may  muddy  its  source.  Viewed  as  an  Author- 
ized inspection  of  the  locus  in  quo,— and  as 
such  counsel  argued  it,— there  was  error;  for 
it  appealTB  that  the  Jury  Interrogated  a  passer- 
by as  to  the  Identity  of  a  certain  house,  whose 
distance  from  the  scene  of  the  alleged  crime 
was  material.  The  answer  may  or  may  not 
have  been  correct,  and  the  query  was  besod 
upon  the  assumption  of  a  given  spot  as  the 
immediate  locality  of  th«  crime,  wtalcb  may 
have  t)een  erroneous.  While  there  is  a  dlfTer- 
enee  between  the  authorities  as  to  whether  or 
not  the  prisoner  must  accompany  tbe  Jury  on 
their  Inspection  of  the  premises  (Thomp. 
Trials,  8S  886,  887),  all  concur  that  evldrace 
cannot  be  taken  on  such  occasions;  tbe  object 
being  merely  to  present  to  tbe  Jury  the  seme 
more  vividly  than  is  possible  by  the  descrip- 
tion of  witnesses,  so  that  the  Jury  may  with 
a  better  comprehension  apply  the  evidence  of 
the  witnesses,  which  must  be  taken  only  in 
open  court  and  in  the  presence  of  the  prisoner. 
Under  the  setUed  practice,  showers  are .  ap- 
pointed by  the  court  to  point  out  tbe  localities, 
merely,  and  no  more,  so  the  Jury  may  apply 
the  evidence  received  on  the  trial.  Thomp. 
Trials,  }  914;  Bailey,  Prac.  228;  Archb.  Cr. 
Prac.  («th  Eng.  Ed.)  407;  State  v.  Lopez,  15 
Nev.  407.  FVDr  a  still  stronger  reason  It  was 
error  for  the  jury  to  receive  evidence  on  this 
occasion,  since  In  fact  it  was  a  view  by  the 
Jury  of  the  premises  not  under  authority  of  the 
court.  It  ought  rather,  therefore,  to  be  consid- 
ered as  a  ehar^5e  of  misconduct  by  the  Jury. 
There  are  decisions  that  the  t)are  fact  of  the 
Jury  having  visited  the  scene  of  a  capital  of- 
fense, with  whose  trial  they  are  charged, 
though  made  without  leave  of  the  court.  Is  not, 
per  se,  ground  for  a  new  trial,  but  that  some 
prejudice  must  appear.  People  v.  Hope,  62 
CaL  291.  But  we  are  not  called  upon  to  pass 
on  that  point,  as  to  which  authorities  conflict, 
for  the  interrogation  of  the  pnsser-by  was  mis- 
conduct calculated  to  prejudice  the  prisoner. 
Hayward  v.  Knapp.  22  Minn.  B;  State  v.  Lo- 
pez, 15  Nev.  407.  In  the  leading  case  of  State 
V.  Tllghman,  33  N.  C.  613,  It  Is  held  that 
where,  "on  a  trial,  the  drcumstances  are  such 
as  merely  to  put  suspicion  on  the  verdict,  by 
showing,  not  that  there  was,  but  that  th^e 
might  liave  been,  undue  Influence  brought  to 
bear  on  the  Jury,  because  there  was  opportuni- 
ty, the  granting  or  refusing  a  new  trial  rests  in 
the  discretion  of  the  presiding  Judge;  but  if 
the  fact  be  that  undue  influence  was  brought 
to  bear  on  the  Jury,  as  If  they  were  fed  at  the 
charge  of  the  prosecutor  or  tbe  prisoner,  or  if 
they  be  souclted  and  a<^l8^ea*l?y'^.^^O^e 
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(Uct  Should  be,  or  If  they  hear  other  evi- 
dence than  that  which  was  offered  on  the 
trial.  In  all  such  cases  there  has  been  no 
trial,  to  contemplation  of  law,  and  the  court 
on  appeal  wlU,  as  a  matter  of  law,  direct  a  new 
trial,  whether  the  prisoner  was  acquitted  or 
conTlcted."  This  has  ev^  ^nce  been  recognis- 
ed as  law,  and  has  been  repeatedly  cited  and 
approved.  The  Jury  having,  by  their  ques- 
tions to  the  passer-by,  "elldted  other  evldoice 
than  that  offered  on  the  trial,"  it  is  ground  for 
a  new  trial,  equally  whether  the  vidt  of  the 
jury  to  the  spot  was  leave  of  the  oonr^  o> 
wlttaoat  Sttcb  leave;   New  triaL 


on  H.  a  Q 

BROWN  T.  BSOWM. 
(Supreme  Court  of  North  CrtoIIiul    Oct  12,  . 

BiOBTs  or  Habbisd  nroH<iN— aotiox  vor  Tort— 

Abanik>miibkt  bt  Hdsband. 

1.  Hie  disabilities  of  nuuried  women  at  com- 
mon law  still  exiBl,  as  to  their  peiBon  and  prop- 
erty, exc^t  to  the  extent  of  dtanges  hj  legisla- 
tion in  express  terms,  or  by  reasonable  construe- 
tion  of  the  same. 

2.  A  married  woman,  who  has  been  abandoned 
by  her  husband,  may  maiptaln  an  action  for  tort 
in  her  own  name,  without  the  Jolndw  of  her  bus* 
band. 

Furches,  J.,  dissenting. 

Appeal  from  superior  court,  Pasquotank 
coun^;  Bryan,  Judge. 

Action  for  damages  by  Lizzie  Brown 
against  J.  B,  Brown.  Frcm  a  Judgment  for 
defendant,  plaintiff  appeals.  Beversed. 

B.  F.  Aydlett,  for  appellant,  a.  W.  Ward 
and  Shepherd  &  Busbee,  for  appellee. 

FAIBGLOTH.  O.  J.  The  sole  question  pre- 
sented is  whether  a  married  woman,  being 
abandoned  by  her  husband,  can  maintain  an 
action  in  her  own  name  for  a  tort.  This  ques- 
tion has  not  been  beretofore  decided  by  this 
court.  The  case  Is  here  upon  complaint  and 
demurrer,  and  the  allegations  of  the  com- 
plaint are  at  present  taken  as  true.  The  com- 
plaint alleges  that  the  defendant,  who  is  the 
fftther  of  her  husband,  has,  by  persuasion 
and  numerous  willful  and  unlawful  acts, 
caused  her  husband  to  wholly  abandon  and 
neglect  her,  to  her  great  damage,  etc.  The 
demurrer  Is  grounded  on  a  denial  of  her  right 
to  maintain  this  action  In  her  own  name  with- 
out the  Joinder  of  her  husband.  The  disa- 
bilities of  married  women  at  common  law 
stin  exist,  as  to  their  person  and  property, 
exc^t  to  the  extent  of  changes  by  legislation 
in  express  t^ms,  or  by  reasonable  constmc- 
Uou  of  the  same.  These  changes  tend  to  re- 
lax the  common-law  rules,  and  must  receive 
a  reasonable  construction  In  the  spirit  of  their 
mactment.  Our  constitution  and  statutes 
hare  made  very  material  and  Important 
changes  in  the  status  of  married  women  in 
this  state  hy  extending  protection  to  tb^ 
person  and  separate  property,  and  allowing 
them  the  prlvl^ge  ot  free  traders,  suing  In 


their  own  names,  etc..  In  certain  conditions- 
Code,  I  1832,  declares  that  every  woman 
whose  husband  shall  abandon  her  "shall  be 
deemed  a  free  trader  *  *  *  so  far  as  to  be 
competent  to  contract  and  be  contracted 
with."  etc;  and  this  section  has  been  held  to 
be  constltutlonaL  Hall  v.  Walfco-,  118  N.  C 
877,  24  S.  £L  6.  These  prlvUeges,  as  weU  as 
those  found  In  Code,  i  178,  necessarily  imply 
responsibilities  and  liabilities  in  certain  cases. 
Finley  v.  Saunders,  88  N.  0.  462,  4  &  B.  616, 
was  an  action  for  possession  of  land  against 
a  wife,  whose  husband  had  abandoned  her. 
and  It  was  held  upon  good  authorities  that 
the  action  could  be  maintained  against  ber 
alone.  Heath  v.  Morgan,  117  N.  O.  508,  2B  S. 
E.  480,  was  an  action  for  personal  property 
unlawfully  withheld  by  the  wife,  whose  hns- 
band  had  abandoned  her,  and  conld  not  t»e 
served  with  process,  and  it  was  held  that  the 
nonjoinder  of  the  husband  was  no  defense. 
If  a  wife  then,  whose  husband  has  abandoned 
her,  be  sued  in  tort,  she  may  set  up  a  coun- 
torclalm  for  any  damages  arising  out  of  the 
same  "transaction,"  disdosed  In  the  oom- 
plalnt;  and,  if  her  damages  exceed  those  of 
the  complainant,  she  is  entitied  to  a  Judgment 
for  the  excess.  Code,  {  2*i;  Bitting  v.  Thax- 
ton,  72  N.  O.  541;  McKlnnon  v.  Morrison,  104 
N.  O.  354,  10  S.  B.  SIS.  If,  then,  she  can  re- 
cover damages  by  way  of  counterclaim, 
which  Is  only  her  cross  action,  we  fail  to  see 
why  she  cannot  do  so  by  direct  action.  Upon 
these  cases,  and  vpon  reason,  we  think  she  is 
entitled  to  prosecute  her  claim  In  tUs  ac- 
tion. Error. 

FUBOHES,  J.  (dissenting).  I  do  not  agree 
with  my  brethren.  At  common  law  the  plain- 
tiff could  not  have  brought  and  maintained 
this  action.  Pippen  v.  Wesson,  74  N.  G.  437. 
It  Is  admitted  in  the  (pinion  of  the  court  that 
the  common-law  dimblllties  still  exist,  unless 
they  have  been  removed  by  legislation.  Sec- 
tion 1832  of  the  Code  was  cited,  and  is  relied 
on,  as  making  the  change  that  authorized 
this  action.  But  this  section  provides  that  In 
cases  where  the  wife  Is  abandoned  by  her 
husband  sbe  "shall  be  deemed  a  free  trader 
so  far  as  to  be  competent  to  contract  and 
be  contracted  with,  and  to  bind  her  separate 
properly."  To  make  this  section  apply,  the 
action  must  be  npon  contract,  express  or  Im- 
plied, or  for  a  tort  growing  out  of  contract,  or 
connected  with  her  separate  pn^erty,  or  for 
the  recovery  of  her  separate  property;  and  I 
submit  that  this  actiop  is  for  neither.  HflU  v. 
Walker,  U8  N.  a  377,  24  8.  B.  6.  holds  tbat 
section  1832  of  the  Code  Is  constitutional, 
and  no  more.  It  puts  no  construction  upon 
this  section.  Finley  v.  Saunders,  98  N.  O.  462. 
4  S.  B.  516,  was  an  action  tor  land,  and  Heath 
V.  Morgan,  117  N.  G.  608,  23  S.  B.  489,  was  an 
action  for  personal  property,  and,  I  submit, 
have  no  bearing  uijon  this  action.  Bitting  t. 
Thaxton,  72  N.  O.  541,  and  McKlnnon  r.  Mor- 
rison. 104  N.  G.  354,  10  S.  fiUSlS.  onlx  estab- 
lished the  fact  tl«|,ft4l^^d»^^llCftnt]- 
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tied  to  ftn  actton  against  the  plaintiff  may 
Bet  up  bis  rlgbt  of  action  by  way  of  counter- 
claim In  those  cases  prorlded  for  by  statute. 
They  do  not  apply  In  this  case,  because  the 
plalntlg  has  no  right  of  action.  I  am  forced 
to  this  conclusion  by  reasoning  from  common- 
taw  principles,  and  I  am  snstatned  In  this 
conclusion  by  authority.  9  Am.  &  Bng.  Bnc. 
Law,  834,  notes  8,  9;  Van  Amam  t.  Ayers, 
67  Barb.  544;  Westlake  Westlake,  84  Ohio 
St  621.  For  these  reasons,  and  iq^n  these 
'authorities,  I  am  of  opinion  the  aetUm  caa^ 
not  be  maintained. 

<U1  N.  a  17) 

UFFHB  APPOBCATTOX  GO.  t.  BUFFAJCOB 
atsL 

(Snpreme  Gonrt  of  North  OuoUna.    Oct  i2, 
18970 

Ansu/— Ksooao— Cus  Aobssd— Town  Cohsta- 
BLS— SianoB  Of  OuTBiDB  Frooiss. 

1.  The  mipi«me  ooort  must  take  notice  of  e^ 
nn  a[f>earing  on  the  face  of  the  record,  tiiongh 
sot  excepted  to  in  the  lower  court 

2.  Where  a  matter  is  before  the  sopreme  court 
on  a  case  agreed,  the  whole  of  that  piver  U  sa 
esBcntia]  part  of  the  record. 

8.  To  authorise  a  town  constable  to  execute 
proeeSB  oatside  of  his  town,  the  process  must  be 
directed  to  him  as  constable  of  such  town. 

Appeal  from  superior  court,  Northampton 
county;  Qraham,  Judge. 

Action  by  the  Upp^  Appomattox  Company 
against  W.  H.  Buffaloe  on  the  bond  of  defi- 
ant as  constaUe.  On  the  case  agreed  the 
court  adjudged  that  plaintiff  take  nothing, 
and  that  defendant  recover  his  costs.  Plaln^ 
tiff  appeals.  Affinned. 

B.  B.  PeeUes,  for  appeUant  MacBae  * 
Day,  fbr  awdleea. 

M0NT60ME1BY,  J.  The  j^alntUTs  cotiiuel 
contended  that  the  court  could  not  consider 
the  objection  argued  here,  because  it  was  not 
taken  below;  that  the  officer  who  executed 
the  final  proceea  In  bis  hands  1^  arresting  the 
defendant  In  the  execution  was  constable  of 
the  town  of  Jackson,  and  that  he  made  the 
acTGSt  In  Gtarysborg,  12  miles  from  Jackson, 
the  process  not  baring  been  directed  to  him 
as  constable  of  the  town  of  Jacltaon.  TJie 
contention  la  not  sustained.  Bmna  that  Oo 
not  appear  In  the  record  proper  must  be  ex- 
cepted to  In  the  court  below  ha  the  proper 
manner,  and  at  tiie  propw  time,  If  It  is  de- 
tired  that  th^  shall  be  reviewed  h«e;  bat 
this  court  Is  bound  to  take  notice  of  and  to 
correct  errors  that  ai^ear  on  the  face  of  the 
record.  Thornttm  Brady,  100  M.  C.  88»  6 
8.  K  910.  The  matter  Is  before  the  court  on 
a  case  agreed,  and  the  whole  of  that  paper 
Is  an  essential  part  of  the  record,  as  much  so 
as  the  Judgmoit  which  Is  pronounced  npon  It 
In  the  case  agreed  it  appears  that  the  execu- 
tion under  which  the  defoodant  was  ivoceed- 
ing  was  directed,  "To  any  constable  or  other 
lawful  officer,  greeting,"  and  not  to  the  con- 
stable of  the  town  of  Jackson;  that  ha  ai^ 


rested  the  defendant  In  tbe  execution  In  Oarys- 
bttrg,  12  miles  from  Jackson.  In  Daris  t. 
Sanderlin,  119  N.  C  84,  26  8.  EL  816.  the  court 
decided  that:  "To  authorize  a  town  or  city 
constable  to  execute  process  outside  of  bis 
town  or  city,  the  process  must  be  directed  to 
him  In  that  capacity.  It  Is  not  necessary 
that  the  process  should  be  directed  to  him  in 
his  IndlTldual  name  as  town  or  dty  consta- 
ble, but  it  must  be  directed  to  htm  In  the 
name  of  the  office  he  holds;  that  Is,  as  om- 
stable  of  a  certain  dty  or  town."  Xa  the 
ease  before  ns  the  defendant  was  not  author^ 
Ized  to  execute  the  proceae-^he  execationr- 
nnder  which  he  was  acting,  and  is,  therefore, 
not  liaMe  to  the  plaintiff,  or  to  any  one  else, 
for  releasing  the  defendant  Afflrmed 


im  N.  C.  38) 

FKBBLBS  T.  TATLOR  et  al. 
(Supreme  Court  of  North  Carolina.    Oct  12, 
1887.) 

TiXATiOM— Lists— AuTHoaiTT  to  Collkot  —  Ab- 

8B8SM  ENT — DebD — PkESDMPTIOIT. 

1.  Laws  1888,  p.  20Q,  8  82,  provides  that  the 
clerk  shall  indorse  oq  the  copies  of  the  tax  lists 
giren  to  the  sheriff  an  order  to  collect  the  taxes 
therein  mentioned,  and  soch  order  shall  have  the 
force  of  a  judgment  and  execBtioD  against  the 
pro[)crty  of  the  person  char^  in  such  lists.  Sec- 
tion 33  provides  that  "the  taxes  assessed  on  real 

f roperty  shall  be  a  lien  thereon  from  and  Indud- 
afc  the  1st  day  of  June  in  the  year  in  which 
they  are  levied  until  the  aame  are  paid."  Hdi, 
that  tlie  tax-list  copy,  duly  iDdorsed,  is  the  sher- 
IfTs  authority  to  collect  and  hence  he  can  aell  or 
distrain  for  taxes  only  where  the  property  actual- 
ly aiHteais  on  the  tax  list  uid  has  been  assessed. 

2.  A  tract  of  land  was  not  actually  listed  toe 
taxatl<ni  on  the  Usts  of  the  year  1880.  After  the 
copy  of  the  list  Indorsed  by  the  clerk,  had  been 
delivered  to  the  sheriff  for  collection,  the  commis- 
aioners  verbally  instrocted  the  sheriff  to  list  the 
land,  ai^  to  collect  the  same  amonnt  which  he 
had  collected  in  preoeding  years.  At  their  meet- 
ing in  January,  1881,  the  commissioners  passed 
an  order  that  the  landowner  be  allowed  to  list 
the  land  at  a  certain  valuation.  Edd,  that  there 
was  not  in  law,  an  assessment  and  listing  of  the 
properly. 

8.  Within  Laws  1888,  p.  203,  |  72,  provldhig 
that  a  tax  deed,  in  relation  to  the  purchases  at 
the  aale  for  taxes,  shall  be  presumpuve  evidence 
that  tiie  property  had  been  listed  and  assessed, 
the  worda  "listed  and  assessed"  require  that  tiie 
property  sold  shall  actualtar  appear  on  the  tax 
list,  and  that  the  taxes  ihsll  be  assessed  on  sadi 
listing  by  the  competent  legil  antiiorlties. 

Appeal  from  superior  court,  Northampton 
county;  Bryan,  Judge. 

Action  by  R.  B.  Peebles  against  William 
Taylor  and  others.  From  a  judgment  In  fft> 
Yor  of  plalntur,  defendante  appeal.  Be- 
Tersed. 

Ma^tae  &  Da^,  for  apptilanta.  B.  O.  Bur- 
ton, for  appdlee. 

MONTOOMBRT,  J.  Olila  la  an  action  for 
the  posaearion  of  a  tract  of  land,  tbe  plaintiff 
claiming  title  under  a  certain  deed  executed 
to  him  on  the  4tti  of  May,  1881.  by  the  tax 
coUectw  of  Seaboard  townahlp.  The  sale  un- 
der whldi  the  deed  was  made  was>for  i 
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alleged  to  hara  bteen  aaseBBed  and  due  qpoa 
the  land  for  the  year  1S80.  When  the  first 
^peal  was  hear4  by  this  court  at  Its  Feb- 
ruary tern),  1896  (21  8.  B.  797),  the  only  ques- 
tion presented  for  onr  decision  wa^  whether  4 
sheriff's  or  a  tax  collector's  deed,  made  un- 
der sale  of  land  for  taxes  where  the  land 
was  listed  In  the  name  of  a  person  not  Its 
owner,  was  prima  facie  evidence  of  title.  As 
the  case  was  iii&i  constituted,  it  appeared 
that  the  property  had  been  actually  listed  on 
the  tax  list  In  Oie  names  of  Btheridge  & 
Brooks,  persons  not  the  owners.  On  the  first 
trial  hlB  honor  hdd  that  the  tax  collector's 
deed  passed  no  title  to  the  porchaser,  and  the 
Jury  were  instructed  to  answer  the  Issue  as 
to  whether  the  plaintiff  was  the  owner  of 
the  land  and  entitled  to  possession,  "Mo." 
This  was  held  to  be  and  the  case  was 
sent  back  for  a  new  trial.  After  the  decision 
«f  the  court,  the  answer  was  amended;  and 
It  was  then  averred  by  the  def^dants  ttiat 
the  tract  of  land  described  hi  the  complaint 
had  never  been  listed  for  taxation  In  1890, 
and  that  at  the  time  the  sale  was  made  the 
tax  list  did  not  contain  the  land,  nor  show 
that  it  had  been  listed  either  by  these  defend- 
ants or  any  ether  person.  On  the  last  trial  It 
appeared  from  the  testimony  of  the  officer 
who  made  the  sale  that  the  copy  of  the  tax 
list  for  1890,  given  to  him  by  the  clerk  of 
the  board  of  county  commiBsloners,  and  un- 
der which  he  proceeded  to  make  the  sale,  did 
not  contain  the  tract  of  land,  and  that  it  was 
not  listed  for  taxation  on  the  tax  list  by 
any  pmon  In  that  year.  It  was  admitted  in 
the  argument  here  by  plaintiff's  counsel  that 
the  tract  of  land  was  not  actually  listed  for 
taxation  on  the  lists  of  1890;  but  It  was  In- 
sisted that  the  officer  nevertheless  was  em- 
powered  to  sell  the  land  by  virtue  of  an  In- 
struction given  him  by  the  commissioners  to 
list  it,  and  to  collect  same  amounts  which 
he  had  collected  In  preceding  years,  and 
also  by  virtue  of  an  order  made  by  the  county 
commissioners,  at  their  January  meeting, 
1891,  which  is  In  the  following  words:  "It 

Is  ordered  by  the  board  that  Mrs.    be 

allowed  to  list  195  acres  of  land  valued  at 
$1,000;  also  that  Btheridge  &  Brooks  be  al- 
lowed to  list  3&0  acres  of  land  valued  at 
000."  It  was  also  argued  here  that  the  tax 
collector  was  authorized  and  empowered  to 
make  the  sale  of  the  land,  even  though  it  had 
not  been  listed,  under  the  provisions  of  sec- 
tion S3  of  the  act,  which  declares  "that  the 
taxes  assessed  on  real  property  shall  be  a 
lien  thereon  from  and  including  the  1st  day  of 
June  in  the  year  in  which  they  are  levied  un- 
til the  same  are  paid."  Laws  1889,  p^  203. 
The  last  position  is  clearly  untenable.  The 
lien  created  by  section  33  of  the  act  must  be 
enforced  according  to  law,  and  nowh^e  Is  the 
tax  collector  authorized  to  enforce  the  lien  of 
bis  own  motion.  The  authority  of  the  sher^ 
Ur  or  tax  collector  to  collect  the  taxes  Is  giv- 
en to  bim  In  a  precise  and  particular  mannor 
In  aeetion  82  of  the  act  In  tbe  following  I 


words;  "The  derk  shall  endorse  os  tbe 
coplm  [of  the  tax  lists]  gtvea.  to  the  sheriff 
an  order  to  collect  the  taxes  therein  men- 
tioned, and  Bach  order  fhall  have  tbe  foEca 
and  effect  of  a  Judgment  and  exeeation 
against  tbe  pcoperty  of  the  person  charged 
in  such  Ust"  It  la,  then,  the  tax  Us^  with 
the  order  of  tbe  clfU-k  to  tiw  sheriff  to  collect 
indonsed  thereon,  which  la  the  shexiffB  au- 
thority to  collect  by  dlstialat  or  otherwise. 
State  V.  Uclntosh,  31  N.  a  Sll;  State  v. 
Woodside,  30  N.  C.  104.  H  it  should  be  con- 
ceded (which  we  do  not)  that  since  the  deci- 
sions in  the  last-named  cases  the  law  has 
been  changed  so  as  to  raise  a  presumption 
that  the  clerk  had  done  his  duty,  and  bad  in- 
dorsed nn  the  ta^  list  the  order  for  collection 
when  he  delivered  the  Mst  to  the  sheriff,  yet 
still  tbe  lists  tbems^vea  must  be  In  the  hajida 
of  the  sheriff  before  he  can  collect  the  taxes 
by  compulsion  or  sale.  £Qs  honor,  when  be 
Instructed  the  ]ury  to  find  the  issues  "Yes"  If 
th^  believed  the  testimuiy,  must  have  had 
reference  to  the  testimony  of  tbe  tax  collect- 
or himself  In  reference  to  the  verbal  instruc- 
tions which  .he  had  received  from  the  com- 
missioner^ and  to  the  order  of  the  commls- 
iMonos  at  their  Januaiy  meeting,  1801,  in 
which  E^theridge  &  Brooks  were  allowed  to 
list  the  land.  His  honor  must  have  consid- 
ered these  facts.  If  believed  by  the  jury,  to 
constitute  in  law  a  listing  and  assessment  of 
the  property.  In  this  th«re  was  error.  It  la 
true  that  under  section  72  of  the  act  deeds 
made  by  the  sheriff  in  cases  of  tbe  sale  of 
land  for  taxes  are  presumptive  evidence  in 
suits  In  relation  to  the  purchases  at  such  sales 
that  the  property  had  been  listed  and  assess- 
ed; but  we  do  not  wish  to  make  any  ruling 
by  inference  of  law  In  the  construction  of 
.  this  statute.  We  take  these  words  "listed 
and  assessed"  in  their  natural  sense  and 
meaning;  that  Is,  that  they  require  the  prop- 
erty sold  to  actually  appear  on  the  tax  list, 
and  that  the  taxes  shall  be  assessed  upon 
such  listing  by  the  competent  l^cal  anthori- 
ttes.  The  tax  collector  can  sell  or  distrain 
for  taxes  due  only  In  cases  where  the  prop- 
erty actually  appears  on  the  tax  list,  and 
has  been  duly  assessed.  En  this  very  case 
It  Is  almost  certain  that  there  was  a  mis- 
take about  the  entry  permitting  Etherldge  A 
Brooks  to  Ust  the  property,  for  they  did  not 
list  It;  and  It  appears  from  the  proof  that 
they  had  conveyed  the  same  by  deed  of  Oc- 
tober 25,  1888,  to  Griffin,  Olds  &  Jenkins. 
But  this  is  an  immaterial  point,  and  Is  only 
meant  to  pctfnt  out  the  danger  In  the  way  if 
the  court  should  receive  such  entries  and 
such  testimony  ss  any  evidence  whatever  <tt 
the  actual  listing  and  assessment  of  the  prop- 
erty. His  honor  should  have  Instmcted  the 
jury  that,  If  they  believed  tbe  testimony,  tbey 
should  find  the  Issura:  *X1)  Is  plaintiff  Hie 
ovmer  of  the  land  described  In  the  com- 
plaint?" "No;"  and  "(2)  Do  defendants  un- 
lawfully detain  said  land  from  plalntUff** 
I  "No,"— for,  If  the  evidence  .was  tro^  tbs 
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pnv«rt7  had  not  beat  Bttefl  and 
and  tbBX  iSiB  presmuption  In  favor  of  the  de^d 
had  been  rebutted.  The  deftendanta  bad  al- 
ready Introduced  competent  testlmoar  gttlflff 
to  show  that  at  the  time  of  the  sale  the  title 
to  tbe  property  was  etther  In  themeedvea  or 
In  Oriffln,  Olda  &  JenUns,  under  whom  they 
dalm  b7  deed  made  September  6,  and 
reglsteied  on  tba  lat  day  of  April,  iMMv-e. 
few  days  after  the  commencement  of  this 
anlt;  that  all  the  taxes  accruhig  since  Hie 
■ale  had  been  paid  hf  tbe  deCendanta;  and 
tlut  thoae  for  the  year  1890  (which  the  de- 
fendants paid,  during  the  trial,  t»  the  eovnty 
trea^ureiO  the  defehd^ts  had  theretofore,  la 
IflDl.  offeicd  to  pay  to  the  plalntur,  with  all 
008(1,  and  the  Intweat  required  law  tai  anch 
cases,  which  the  plaMtUt  refused  to  receive. 
"BKMni  New  tMaL 


(ISL  N.  O.  IS) 

ISLZZABBTH  OITT  OOTTON  MILLS  T. 

DUNBTAN. 
(Sopreme  Oourt  of  North  OanUda.    Oct  12, 

1897.) 

00BP<m&TIOKS— SOUOBIPTION   TO  StoOK— COHDI- 

TIOM&— PaHroBM*in}v-*No]iF4TiiBira  or 

BOBSORIPTION— SaIiS  OT  STOCIL 

1.  Where  an  agreement  was  that' a  Bubsc^p- 
tlon  was  Dot  to  be  binding  unless  the  sum  of  $80,- 
000  WEB  Bubsoribed  "hj"  July  Ist,  and  Buch 
amount  was  subscribed  at  a  nreeting  held  ou  the 
ni^t  of  July  1st,  the  condition  was  perfonoed. 

2.  The  by-laws  of  a  corporatloD  prorided  that, 
If  any  Btod:hoId«-  failed  to  pay  bis  InstallmeDt 
on  Btoek  sabeciibed  when  called  by  tbe  dfrectora 
tat  two  montbs,  his  stock  mi^t  be  deoiand  for- 
feited, and  sold  for  his  account,  publicly,  after 
80  dior^  notice,  and  the  net  proceeds  be  applied 
first  to  payment  of  all  amoonts  due  on  his  stock, 
and  balance  paid  to  him:  provided,  that  the  for- 
feiture and  rale  of  .Btock  of  a  delinquent  should 
not  release  him  from  tus  sobscription.  Bdd,  that 
■odi  by-law  was  reasonable,  and  a  sabscriber 
whose  stock  was  duly  adverttsed  and  sold  under 
BUch  by-law,  after  notice  by  mail,  had  no  right 
to  complain;  Code,  |  664,  empowering  corpora- 
tions to  proTide  their  by-laws,  mter  alia, 
"the  mode  of  arillog  Bhazca  for  nonpayment  of  as- 
sessments." 

Anwal  from  nqierior  eonr^  Pasquotank 
oonnty;  Green,  Judge. 

Action  b7  the  Blbabeth  Olty  Ootton  MlOa 
agalnat  W.  B.  Dnnstan  to  recover  a  balance 
doe  on  defendanra  trabecriptlon  of  9000  to 
Btocb  of  plaintiff  corporation,  commenced  in 
jnsUc^B  court,  and  taken  on  appeal  by  de- 
fendant to  the  snperlor  court  From  a  judg* 
ment  In  favor  ctf  plaintiff,  defmdant  appeals. 
Afilnned. 

Defendant's  stock  was  sold  at  public  sale  for 
|300  for  nonpayment  of  assessments,  in  ac- 
cordance with  section  26  of  the  corporation's 
by-laws,  which  Is  as  follows:  "Sec.  25.  If  any 
stockholder  shall  fail  to  pay  bis  Installment, 
when  called  by  tbe  board  of  directors,  for  two 
months,  tbe  stock  of  such  delinquent  may  be 
declared  forfeited  by  tbe  board  of  directors, 
and  sold  for  account  of  sucb  delinquent,  pub- 
licly, after  thirty  days'  notice,  and  the  net  loo- 


ceeds  of  sucb  sale  be  applied  first  tp  the  pay- 
ment of  an  amounts  due  qpon  sucb  stock,  and 
tte  balance,  If  any,  paid  to  deunqoent:  pro- 
vided, however,  that  tbe  forftitnre  and  sale  of 
tbe  stock  of  any  delinquent  shall  not  release 
blm  from  his  original  subscrlpthm;  and  such 
dcUnquent  shall  forfeit  Ua  right  to  vote  at  an 
me^ngs  of  stockholderB.  And  no  subscrlbei 
aOtan  be  eutttiad  to  vote  at  any  meeting  of  the 
stockholders  until  be  shall  pay  at  least  one  as- 
aetemeat" 

G.  W.  Ward,  tor  appellee. 

(SLARK,  J.  The  agreement  was  Oat  Hie 
snlMBr^itlMi  was  not  to  bp  binding  untess 
tbe  sum  of  $80,000  was  subscribed  "ty  July 
Ist."  The  full  amount  named  was  subscrib- 
ed at  the  meeting  bdd  on  the  night  of  July 
let  This  was  a  performance  of  the  condi- 
tion. "By"  has  many  significations,  but  when 
used  to  designate  a  terminal  point  of  time 
It  Is  defined  by  the  Century  Dictionary  to 
mean  "not  later  than";  "as  early  as."  The 
Standard  defines  It  "not  later  than,"  and  Web- 
ster "not  later  than";  "as  soon  as."  The  con- 
dition, therefore,  "by  July  1st,"  meant  that  the 
whole  amount  should  be  subscribed  "not  later 
than"  July  Ist  It  has  beea  held  that  a  bill  or 
note  for  tbe  payment  of  money  "by  November 
1st"  Is  due  on  that  day  (Preston  v.  Dunham, 
62  Ala.  217;  Rand.  Com.  Paper,  {  110);  a  note 
payable  "by  20th  May"  la  due  on  that  day 
(Stevens  v.  Blunt  7  Mass.  240;  1  Daniel,  Neg. 
Inst  {  43).  In  like  manner,  a  promise  to  pay 
"against^  25th  December"  Is  due  on  that  day. 
Qoodloe  V.  Taylor,  10  N.  C.  458.  A  note  pay- 
able "on  or  by"  a  certain  day  Is  payable  on 
that  day.  Massle  v.  Belford,  68  111.  298.  A 
contract  to  deliver  "BOO  bu.  of  barley  by  No- 
vember Ist"  Is  performed  by  Its  delivery  on 
or  before  that  day.  Coonley  v.  Anderson,  1 
Hill,  519.  The  evidence  Is  uncontradicted  that 
tbe  stock  was  duly  advertised  and  sold  In  ac- 
cordance with  the  terms  of  the  company's  by- 
laws, notice  having  lirst  been  sent  the  defend- 
ant by  mall,  who  admits  its  receipt.  His  de. 
nlal  of  having  seen  the  advertisement  has  no 
bearing.  It  Is  true  that  In  the  absence  of 
statutory  authority,  tbe  power  to  declare  stock 
forfeited  for  nonpayment  of  assessments  Is  not 
Inherent  In  a  corporation  (23  Am.  &  Bug.  Enc 
Law,  818);  but  Code,  S  664,  empowers  corpora- 
tions to  provide  by  their  by-laws,  inter  alia, 
"the  mode  of  selling  shares  for  nonpayment 
of  assessments."  The  by-law  in  this  case  Is 
a  reasonable  one.  Tbe  defendant  has  been  un-. 
fortunate,  but  he  has  no  valid  ground  of  ob- 
jection to  the  proceeding  by  which  he  has 
both  lost  his  stock  and  been  adjudged  to  pay 
the  difference  between  bis  subscription  and 
the  price  for  which  the  stock  was  sold.  He 
would  have  avoided  all  loss  If  he  had  paid  for 
his  stock  according  to  the  terms  of  bis  sub- 
scription. The  other  stockholders  had  a  right 
to  hold  blm  to  his  contract.  If  this  were  not 
so,  all  corporate  enterprises  would  fail  In  the 
beginning.   No  error. 
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021  N.  C.  4H) 

WHirD  T.  SUFFOIiK  &  a  B.  00. 
(Snprem*  Ooart  of  North  OaroUiuu    Oct  i2t 

mi.) 

TRii.Ti — Instructioks — Provinob  of  Jort. 
Id  an  action  for  damages  caused  bj  defend- 
ant's oegligenoe,  the  court  may  Ins  tract  the  jury 
that  there  was  no  contributory  ne^igence,  when 
there  is  no  evidence  tending  to  prove  contributory 
negligence. 

Appeal  from  superior  court,  Ohowan  coun- 
ty; Bryan,  Judge. 

Action  by  JobnH.  White  against  the  Suffolk 
&  Carolina  BaUroad  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Shepherd  ft  Bnsbee,  for  ^p^ellant  Jones 
&  Boykln,  fbr  appellee. 

FUBOHES,  J.  This  la  an  action  to  re- 
cover damages  received  by  the  plaintiff  on  ac- 
count  of  the  alleged  negligence  of  the  defend- 
ant It  is  admitted  and  found  by  the  jury 
that  defendant  was  guilty  of  negligence,  and 
it  is  found  that  plaintiff  was  damaged  to  the 
amount  of  $500,  and  there  Is  no  exception  to 
this  finding.  But  It  Is  alleged  by  defendant 
that  plaintiff  was  also  guilty  of  negligence, 
and  that  this  was  the  proximate  cause  of  the 
injury.  It  is  also  contended  by  defendant 
that  the  court,  by  Its  charge,  in  substance  m- 
structed  the  Jury  that  there  was  no  contrib- 
utory negligence,  In  violation  of  the  rule  In 
Hlnshaw  v.  Ballroad  Co.,  118  N.  C.  1047,  24 
fi.  B.  426.  The  court  can  never  find,  nor  di- 
rect an  affirmative  finding  of  the  Jury.  State 
V.  Shule,  82  N.  C.  153.  The  most  the  court 
can  do  Is  to  Instruct  the  Jury,  where  there  Is 
no  conflict  of  evidence,  that  If  they  believed 
the  evidence,  they  should  find  "Yes"  or  "No," 
as  the  case  may  be.  But  where  there  Is  no 
evidence,  or  no  such  evidence  as- should  be 
allowed  to  go  to  the  Jtuy  tending  to  establish 
the  affirmative  of  the  Issue  In  dispute,  the 
court  should  direct  the  finding  In  the  neg- 
ative. The  burden  of  the  Issue  of  contribu- 
tory negligence  was  on  the  defendant.  And 
If  there  was  evidence,  or  such  evidence  as 
should  go  to  the  JUry  (Wittiiowsky  v.  Was- 
son,  71  N.  0.  451),  tending  to  establish  the 
affirmative  of  this  Issue,  and  that  it  might 
have  been  reasonably  found  for  the  defend- 
ant, the  charge  of  the  court  could  not  be  sus- 
tained. Hlnshaw  V.  Ballroad  Co.,  supra. 
But  where  there  Is  no  conflict  In  the  evi- 
dence (as  In  this  case),  and  but  one  reason- 
able conclusion  could  be  deduced  from  It, 
then  the  court  has  the  right  to  direct  the 
finding,  If  the  Jury  believed  the  evidence,  as 
a  question  of  law.  Hlnshaw  v.  Railroad  Co., 
supra.  The  defendant  introduced  no  evi- 
dence, but  relira  on  the  evidence  of  the  plain- 
tiff. The  only  evidence  Introduced  by  the 
plaintiff  was  that  of  himself  and  his  son,  and 
upon  a  careful  examination  of  this  testimony 
we  fail  to  find  that  it  proves  or  tends  to  prove 
contributory  negligence  on  the  part  of  the 
lAalntlff.   The  Judgment  must  be  affirmed. 


  (121  N.  04) 

ATDLBIT  V.  OXTY  OF  ELIZABETCH  OTTT. 
(Bnpreme  Oonrt  of  North  Candlna.    OcL  1% 

1887J 

&TUT   Catixb— lUPODHDINO— UUNICIFAX.  COHPO- 
RATIOKB— AUTHOBITT— LlABlLITT  FOK 

Acts  or  OrFicsRS. 

1.  Acts  1895,  c.  141,  I  2,  prohibiting  a  town 
from  charging  fines  and  poundage  where  stray 
animals  belonging  to  nonresidentB  of  the  town  are 
seized,  does  not  prevent  a  town  from  imponndinx 
cattle  strayed  from  such  nonresidents,  and  seD- 
Ing  tb^  for  the  cost  of  feeding  while  impounded. 

2.  Where  town  officers  act  without  anthority 
In  making  a  public  sale  of  a  cow  that  bad  been 
impounded,  toe  town  Is  not  liable  to  the  purchaser 
for  anything,  though  It  received  the  amount  of  his 
bid,  as  be  is  cha^d  with  notice  of  all  detects  ot 
titie  and  sadi  gross  irregularities  as  amount  to  a 
lack  of  autiiority  to  sell. 

Appeal  from  superior  court,  Faaqnotank 
coun^;  Green,  Judge. 

Action  by  A.  Aydlett  agfUnst  BUzabe^  Oily. 
From  a  Judgment  tat  defendant,  plaintiff  ap- 
peals. Affirmed. 

B.  F.  Aydlett,  for  appellant  Isaac  IL 
Me^ns,  for  appellee. 

MONTGOMEBY,  J.  The  plaintiff  acquired 
a  good  title  to  the  cow  at  the  sale  made  by  the 
town  authorities.  If  the  plaintifTs  conten- 
tion that  the  animal  belonged  to  a  nonresident 
of  the  town,  who  lived  four  miles  away,  and 
that  the  owner  could  not,  under  section  2  of 
chapter  141  of  the  Acts  of  1895,  be  made  to 
p^  any  poundage  or  penalty  for  the  first 
three  times  of  impoimdlng,  should  be  conceded 
to  be  true,  the  cow  certainly  could  have  been 
sold  under  the  town  ordinance  for  the  cost  of 
feeding  her  while  Impounded.  The  charges 
for  feeding  cannot,  under  the  act  referred  to. 
be  embraced  In  the  words  "pounding  cr  pen- 
alty." It  was  the  duty  of  the  town  constable 
to  impound  all  cattie  running  at  large  within 
the  town  limits.  The  section  and  act  referred 
to  do  not  prohibit  the  town  authorities  from 
Impounding  the  cattie  of  all  persona,— non- 
residents of  the  town  as  well  as  residents,— 
found  astray  within  the  corporate  limits.  It 
only  prohibits  the  charging  of  fines  and  pound- 
age in  cases  where  the  animals  belonged  to  non- 
resldects  of  the  town  who  live  a  mile  or  more 
from  the  corporation  limits.  It  does  not  at- 
tempt to  prevent  the  town  authorities  from 
collecting  the  cost  of  feeding  stock  Impounded 
In  all  cases,  lliere  was  due  to  the  town  an- 
tborlties  from  the  owner  the  cost  of  feeding 
the  animal  for  ten  days,  and  the  amount  bo 
due  entered  into  the  sale,  and  was  sufficient 
Inducement  to  Justify  and  authorize  the  au- 
thorities to  make  the  aale.  But  suppose  the 
town  officer  acted  without  authority  In  malring 
the  sale;  the  plaintiff  in  this  case,  who  was 
the  purchaser,  acquired  no  titie,  and  the  true 
owner  had  a  right  to  the  possession  of  the 
animal,  and  the  plaintiff  did  what  was  proper 
In  surrendering  It  to  him.  At  snch  sales  made 
by  public  officers,  the  purchaser  Is  charged 
with  notice  of  all  defects  of  title,  and  of  an 
such  gross  irregulf^Jf^^^^i^^i^a^^  of 
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■nthorltj  to  adL  THe  plaintiff  paid  the  bid 
for  the  cow,  and  took  possession  of  her  under 
the  sale.  The  town  is  liable  to  him  for  noth- 
ing. If  be  has  any  remedy*  It  la  not  asalnst 
the  town.  No  eixor. 

\m  N.  c.  n) 

CLERK'S  OFFICE  t.  CX>MMI9SI0NBiRS  OF 
OABTERBT  COUNTX. 
(Sapireme  Ooort  of  North  Carolina.    Oct  12, 

1897.) 

Aftbal  tm  OaiHiHAL  Cases— CoBTS—LiABiUR  or 

OODNTY. 

In  the  ab^nce  of  statate,  a  county  Is  not  lia- 
ble for  costs  due  the  attoruejr  general  sad  derlc  of 
the  supreme  court  in  a  criminal  case  wherein  de- 
fendant was  permitted  to  appeal  without  bond, 
and  without  an  order  allowing  him  to  appeal  as  a 
pauper,  and  Is  Insolvent. 

This  was  a  mle  on  the  commissioners  of 
Carteret  county  to  show  cause  why  they 
would  not  pay  the  fees  claimed  by  the  attor- 
ney general  and  clerk  of  the  supienie  court 
In  State  t.  Turner  and  Noe  and  Hasaell.  In- 
dictments against  these  defendants  were 
fomid  In  Carteret  county,  but  tried  in  Jones 
county,  where  they  were  convicted,  and  on 
appeal  the  Judgments  were  affirmed.  119  N. 
0.  841,  26  &  B.  810.  et  Mq.  They  gave  no 
undertaking  on  appeal,  nor  certificate  of  In- 
ability to  do  so,  and  upon  execution  the 
sheriff  returned  "No  property,"  etc.  The 
question  was  submitted  to  this  court  as  to 
the  liability  of  the  county. 

O.  Lb  Abemathy,  for  commlsslmieEi, 

FUBCQES,  J.  TblB  la  a  mle  upon  the  oom- 
missioners  of  Cartont  to  show  cause  wby  the 
county  should  not  pay  tiie  costs  due  the  offi- 
cers of  this  court  In  three  criminal  cases 
where  the  defendants  had  been  allowed  to 
^peel  to  tills  court  without  giving  bond,  oc 
without  any  order  ot  the  court  allowbig  them 
to  appeal  aa  paupers,  and  th^  are  Insolrmt. 
The  rule  was  granted  under  the  ruling  In 
Clerfe'i  Office  r.  Oommlasioneiii  oi  Richmond, 
78  N.  CL  B98,  and  tlie  eoncluston  airiTed  at 
In  tbat  case  seems  to  jnstlty  the  rule  in  this 
caB&  It  Is  distinctly  htid  in  Clerk's  Office 
T.  Oommlssloners  of  Richmond,  TO  N.  O.  598, 
that  section  738  of  the  Code,  giving  half  fees 
In  cortain  eaaa,  did  not  apply  to  fees  due 
this  office.  And  the  court  conduded  from 
HUB  fact  that  the  officraa  of  tills  court  were 
entitled  to  tan  fees  sgalnat  the  county.  But 
this  condnslfHi  seems  to  be  a  non  sequltur. 
ISiB  conclusion  would  have  beoi  jusUfled  if 
the  officers  ot  this  court  had  been  entitled  to 
these  fees,  as  against  the  county*  before  the 
mactment  of  the  law  contained  in  section 
789l  But  this  does  not  seem  to  have  been  the 
case,  and  we  find  no  legislation  to  Justli^  the 
conclusion  arrived  at  In  deric's  Office  v.  Com- 
mlttionetB  of  Blchmond,  snina.  It  has  been 
frequently  held  by  this  court  that  costs,  in 
tUs  states  are  entlrdy  creatures  of  legislation, 
and  without  this  they  do  not  exist.  QnUford 
V.  Commlsslonws,  120  N.  a  23,  27  &  B.  94; 


State  T.  Massey.  104  N.  a  877,  10  S.  B.  60S; 
Meirlmon  t.  OommissiOD»s,  106  N.  C.  360,  11 
S.  E.  267;  State  v.  Shoffier,  118  N.  a  867.  20 
S.  B.  84.  This  being  so,  and  there  being  no 
statute  authorizing  the  officers  of  this  court 
to  collect  these  costs  out  of  the  respondents, 
the  rule  must  be  (Uscharged.  Rule  die* 
charged. 

(ini  N.  C.  20) 

PBNDLEnX)N  V.  BLBOTRIC  LIGHT  00.  OF 

ELIZABETH  OITT. 
(Supreme  Oourt  of  North  CaroUna.    Oct  18, 
18870 

CO*(TBAOT— SUBHtUtOM  Ot  COHTBOVERBT— PDBUO 
POLIOT— CONSIDBRATIOK— RKABOIfABLB  COMPLI- 
ANOS — FOHFBITDBB— FlBADINO — INJUBTIOB. 

1.  A  contract,  wherein  the  parties  each  mu- 
tually agree  to  forfeit  $100  in  case  they  fail  to 
comply  with  the  agreement  to  submit  a  contro- 
versy between  th«n  to  the  Judge  at  the  next  t^m 
of  court  on  complaint,  answer,  and  evidence. 
waiTing  a  jury  and  eammont,  and  providuig  thai 
such  judge's  decision  is  finsl,  Is  not  illegal,  as 
against  public  policy. 

2.  A  contract  tor  the  submission  of  a  contro- 
versy is  founded  on  a  good  and  sufficient  cm- 
sideration. 

3.  The  par^  violating  such  contract  Is  bound  to 
pay  the  $100,  aa  liquidated  damages,  unless  he 
shows  that  such  a  forfeiture  was  unjust,  or  dis- 
proportionate to  the  damage  sustained. 

4.  The  partar  charged  with  duty  of  filing  the 
complaint  did  not  comply  witii  sndi  contract 
where  he  did  not  file  snch  complaint  until  the 
last  day  of  the  term,  at  an  hour  near  sunset,  after 
the  buainess  ot  the  court  had  been  dispatched, 
and  aiter  the  judge  had  left  the  bench,  though 
the  judge  may  have  been  willing  to  have  heard 
the  case  that  evening,  as  the  other  party  was  en- 
titled to  a  reasooable  time  in  which  to  prepare 
his  answer. 

Appeal  from  superior  court,  Pasquotank 
county;  Green,  Judge, 

Action  by  A.  L.  Pendleton  against  the  Elec- 
tric lAght  Company  of  Elizabeth  City.  From 
a  Judgment  for  plataiUff,  defendant  vpeals. 
Affirmed. 

B:  F.  Aydlett,  for  appellant  I.  M.  Meeklns 
and  Sbqiherd  &  Busbee,  for  appellee. 

MONTQOMERT,  3.  The  plaintiff  and  the 
d^endant  had  a  matter  in  controversy,  and, 
In  order  tb&t  it  might  be  ezpeditlouBly  and  in- 
expensively  adjusted  and  settled,  they  enter- 
ed into  the  following  agreement:  "It  is  mutn* 
ally  agreed  by  both  parties  that  the  questioB 
involving  the  ownership  of  the  electric  Ught 
fixtures  in  the  Hotel  Arlington,  which  were 
placed  there  by  the  said  Electric  I^ht  Co.  for 
the  Ooode  &ws.,  shall  be  sabmltted  to  tbe 
Judge  at  the  next  term  of  tbe  siq^erlor  court  of 
Pasquotank  county;  that  a  Jury  trial  shall  be 
waived,  and  the  Judge  shall  bear  tbe  case 
upon  the  complaint  and  answer  and  tbe  evi- 
dence, without  summons  being  issued,  and  bis 
Judgment  shall  be  flnaL  Either  parly  Calling 
to  comi^  with  this  contract  shall  forfeit  and 
pay  to  the  otlm  the  sum  of  flOO.  and  tba  said 
forfeiture  may  be  recovered  against  the  party 
BO  falling  to  comply  at  any  time  after  the  re- 
fusal to  comply."  The  contract4s>not  Uleaal. 
It  is  not  against  publlDi^tildt^y  Vlvfi)1tl6£]^ 
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founded  on  a  eonalderatlon  good  and  $q0!1- 
clent,  so  as  to  give  either  party,  ixpon  a  Eola- 
tion of  It,  ft  rlgbt  of  action  against  the  otberT 
We  are  of  the  opinion  that  It  Is.  It  was  un- 
doubtedly for  the  benefit  of  both  parties  that 
the  question  between  them  should  be  beard 
by  a  court  of  competent  jurisdiction  at  the 
very  earliest  day  possible,  that  the  barasa- 
ment  and  worry  of  a  lawsuit  should  be  ended, 
and  the  expense  should  be  reduced  to  the  low- 
est poBSlUe  amount  This  Is  the  construction 
ot  taie  contract,  thungb  the  benefits  am  not 
eq>resBly  dted  therein.  And  also  it  was  stlp- 
xa$m  that  the  contemplatad  UtlcaU<m  should 
end  with  the  dedslon  ct  the  Judge  of  the  supe- 
rior eourt;  that  Us  decision  should  be  finaL 
The  costs  of  OTlgtaial  process,  both  as  to  Issue 
and  service,  were  to  be  saved,  and  the  matter 
was  to  be  beard  at  a  term  of  the  court  earUer 
than  tbat  In  which  causes  are  tried  In  the 
usual  course  of  the  courts.  The  defendairt 
Ad  not  set  up  M  a  defense  that  the  forfeiture 
set  out  In  the  contract  was  either  unjust,  av 
diBproportionate  to  the  damage  sustained  by 
tiw  i^IntUF  by  reason  of  the  vlolatlfm  of  the 
contract  by  the  defendant;  and,  as  it  was  liq- 
uidated, the  defendant  Is  bound  for  the  whole 
amount  if  It  ahould  turn  out  that  It  has  not 
comphed  with  the  contract  The  testimony 
introduced  by  the  defendant  In  this  action 
(the  plaintiff  In  the  contemplated  one)  is,  la 
substance,  tbat  after  the  whole  of  the  bosl- 
nesB  of  the  court  at  Its  2farch  term,  1S97,  at 
which  term  the  matta  was  to  be  heard,  had 
been  flidsbed,  and  the  judge  wss  about  to 
leave  the  bench,  at  S  o'clock  on  Saturday 
afternoon,  the  counsel  of  defendant  in  this 
suit  (the  plaintiff  In  the  other)  for  the  first 
time  made  a  motion  to  file  the  complaint 
There  was  no  entry  of  Kcord  concerning  the 
motion,  and  the  testimony  as  to  what  the 
judge  said  In  r^ly  to  the  motion,  and  as  \o 
whether  or  not  he  would  hear  the  case  In  bis 
room  after  supper,  was  confllcUng.  However 
that  may  have  been,  we  are  of  the  opinion 
that  the  offer  to  file  the  complaint,  under  an 
the  (drcumstances  as  shown  the  testimony 
Introduced  1^  defendant,  was  not  a  compliance 
on  the  part  of  defendant  with  the  terms  of  the 
contract  The  plaintiff  In  this  action,  as  a 
matter  of  law,  under  the  contract,  had  a  right 
to  expect  that  the  complaint  In  the  other  mat- 
ter certainly  would  have  been  filed  within 
such  time  as  would  give  blm  a  reasonable 
time  and  oinwrtunity  In  which  to  read  It  and 
to  file  his  answer,  and  prepare  for  the  hearing 
of  the  case.  The  agrcment  was  made  nearly 
tliree  months  before  the  March  court  at 
which  th&  matter  was  to  be  beard.  The  plain- 
tiff in  this  action  (the  defendant  In  thaQ  was 
not  compelled  to  file  his  answer,  and  go  Into 
the  trial  of  the  case,  within  the  limited  time 
left  him  by  the  defendant.  It  was  not  to  be 
understood  by  the  agreement  that  he  should 
be  hurried  Into  the  trial  In  the  manner  pro- 
posed by  the  plaintiff  without  having  the  op- 
portunity to  see  the  complaint  until  the  last 
day  of  the  term,  at  an  hour  near  sunset,  after 


the  whole  bqslnesa  of  the  court  bad  bew  dls- 
patdied,  and  after  the  judge  bad  left  the 
bench.  The  plaintiff  had  «  right  under  hia 
agreement,  to  enwct  that  the  complaint  would 
have  been  filed  regularly,  and  In  good  time, 
and  that  Oie  trial  of  the  matter  vroidd  be  in 
the  courthouse, and  fa  the  tisual  horn  (tf  busi- 
ness. With  these  views,  it  becomag  nmeces- 
sary  to  oxamlne  father  tibe  def endanf a  ozo^ 
dons  to  bis  bcmor's  charge  or  those  made  for 
his  failure  to  give  the  special  inatmetlaii  of 
thb  detshdaht   No  error. 


■  an  N.  a.  BGQ 
STATE  V.  RBAKS. 

(Brawenw  Ooiut  of  North  Oarolhuu    OoL  Ifi, 
1607.)  • 
Cakktino  Wbapoiv— CoKOEAuiBirr. 
Wbedier  the  we^wn  canted  by  defmdant 
mts  coDcesled  bom  the  pubUa  and  whether 
presninption  of  guilt  raised  by  Code,  S  1O06, 
arose  from  his  possessIOD  of  It  abont  his  peraon  off 
hia  own  prennses,  are  guestionfl  tor  the  jmr, 
there  being  evidence  tbat  be  had  on  no  OTHCoat, 
and  had  pat  his  pistol,  10  or  11  iucttes  long,  ia  an 
upper  ootside  coat  pocket,  and  that  the  handle 
and  two  indies  of  the  breech  were  8howin|^  and 
that  when  it  was  handed  him  to  take  on  a  Jow^ 
oey  he  said  he  did  not  intend  to  conceal  It 

Appeal  from  orlminal  court  Nash  county: 
Sutton.  Judge. 

W.  H.  Reams  was  convicted  of  carrying  a 
concealed  weapon,  and  appeals.  Reversed. 

J.  W.  Floyd  testified  for  the  state:  **Uve 
In  Nash.  Know  the  defendant  Saw  him 
with  a  pistoL  Think  It  was  year  bcAwe  last 
but  do  not  remember  what  time  of  the  year. 
It  was  on  the  public  road  that  I  saw  him  with 
the  pistol.  One  of  Mr.  Jones'  little  boys 
handed  It  to  him.  He  took  it  from  the  boy's 
hand,— In  bis  right  hand,-^rat  down  his  right 
hand,  and  I  never  saw  it  any  more.  Don't 
know  whether  be  put  It  In  his  pocket  or  not 
1  was  20  or  30  steps  from  him.  Could  not 
tell  whether  there  was  a  podcet  on  the  left 
side  of  his  coat  I  was  on  the  right  side  of 
blm.  He  had  on  a  coat  but  I  couldn't  tell 
whether  It  was  buttoned  or  not  Never  saw 
the  pistol  any  more.  There  were  two  or 
three  vi^th  me,  and  he  looked  towai^  me, 
and  said  he  paid  taxes  on  it  and  had  a  right 
to  carry  It  and  went  up  the  road.  The  boy 
was  on  bis  left  side,  and  I  was  on  the  right 
Wltether  the  pistol  was  concealed  or  not  I 
cannot  say.  It  went  out  of  my  sight"  On 
cross-examination:  "I  think  I  took  the  taxes 
that  year,  and  that  he  gave  in  the  pistol  for 
taxes.  I  don't  know  that  t  can  say  why  he 
had  the  pistol.  I  understand  that  his  father 
was  stricken  in  Springfaope  that  day,  and 
was  elthn  dead  then  oi  died  shortly  after- 
vrards.  A  messenger  came,  and  told  blm 
about  his  father.  I  don't  know  whom  he 
sent  for  the  pistol,  but  one  of  Mr.  Jo&es*  boys 
deUvered  It  to  him.  Don't  know  whm  the 
boy  got  It  General  character  of  defendant 
not  very  good."  Redirect:  "When  the  pis- 
tol disappeared,  be  fumed  hI^1ieAd.jm4  vsnt 
Digitized  by 
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dlrectlj'  off.  He  was  In  tiie  road  &ud  I  wu 
In  a  patb,  and  he  went  off  trom  me."  W.  B. 
Jones  testified:  "Enowthe  defendant  Don't 
fcnow  anything  about  hla  having  a  pistol  con- 
cealed. I  did  not  gtn  mm  the  pistoL  I  nev- 
er saw  him  at  any  time  ^rtth  a  pistol  con- 
cealed about  his  person."  J.  3.  Jones  testi- 
fied: "live  In  Mash.  Enow  the  defendant 
About  Sunday  morning,  March  BO,  188S,  both 
these  Beams  boys  and  Mrs.  Henry,  from 
Sprlnghope,  came  ther^  and  said  that  Beams' 
father  was  either  dead  or  dying  at  Spring- 
hope.  One  of  the  boys  brought  Seams  the 
pistol,  and  he'  pot  it  In  the  outside  pocket. 
Did  not  do  anything  with  the  pistol  Went 
to  Si^nghope,  and  said  he  was  going  to  die 
In  defense  ot  his  father.  Did  not  have  on 
any  overcoat  I  never  b«v  Qie  ^Bt»l  after  It 
was  handed  to  him  and  he  pnt  It  awa^;  I 
never  noticed  to  see  It"  W.  H.  Beams,  the 
defendant  testified:  "I  Bve  in  Franklin  coun- 
ty, 12  miles  from  Lonlsburg.  On  Much  31, 
1895,  Mrs.  Hrauy  came  down  from  Spring- 
hope  to  Jones',  where  I  was,  and  told  me  my 
father  had  been  murdered  at  Springhope; 
that  he  was  lying  In  the  road  In  his  blood; 
and  they  wanted  me  to  go  thi^ra^  and  see 
about  him,  and  carry  bim  some  dry  clothes. 
X  did  not  know  whether  to  go  there  under 
those  circumstances  or  not  for  fear  that  if 
th^  had  done  anything  to  him,  they  might 
do  the  same  thing  to  me.  I  asked  Jones*  boy 
to  bring  my  pistoL  He  started  to  sl^i  It  to 
me,  and  I  told  him  not  to  Slip  It  to  me;  that 
Mr.  Floyd  was  there,  and  I  had  listed  my 
taxes  with  him,  and  I  had  a  perfect  right  to 
carry  tbe  pistoL  He  banded  me  the  pistol, 
and  I  put  It  In  my  outside  pocket  The  pis- 
tol was  not  concealed.  The  breech  ot  the 
pistol  was  showing  out  of  my  pocket  about 
two  inches,  and  the  handle  was  showing.  It 
was  in  the  left  uE^ier  outside  pocket  of  my 
coat  on  tbe  left  I  had  on  no  overcoat  Tbe 
balance  of  tbe  pistol  was  in  my  pocket  X 
went  to  Sl^rtngbope.  I  put  It  In  the  njfper 
pD<Aet  and  not  in  the  back  pocket  so  that  It 
would  be  public,  and  not  concealed.  I  knew 
If  I  pnt  it  in  my  back  pocket  it  would  he 
concealed.  I  did  not  conceal  it  at  any  time. 
When  I  got  back  home,  I  put  it  on  the  man- 
td,  and  shortly  afterwards  sold  It  and  have 
not  bad  one  bince."  Gross-examination:  "It 
was  what  they  caDed  a  'White  Star*  j^tol, 
not  a  9mlth  and  Wesson.*  Tbe  whole  pistol 
was  10  mr  11  Indies  long,— a  revolver,  five 
barrels.  The  pocket  was  not  so  very  deep. 
X  had  papers  In  It  and  pnt  the  pistol  straight 
down,  but  don't  remember  which  side  of  the 
papers  I  put  It  on.  I  told  the  boy  that  I  had 
paid  taxoi  on  the  pistol,  and  was  not  going 
to  conceal  It  I  told  him  not  to  conceal  it 
Floyd  said  that  I  had  a  right  to  carry  it  pub- 
licly. I  have  been  indicted  once  before  tor 
canylng  a  pistol  concealed.** 

Tbe  ju^  charged  as  fOUows:  "If  any  part 
of  the  iftstol  was  concealed,  it  is  an  indicts 
able  offense;  and  ff  the  jury  believe  beyond 
a  reasonable  doubt  that  any  part  of  it  was 


Mncealed.— that  Is,  eoifld  not  be  seen  trom 
the  outside,— they  should  find  tlie  defendant 
guilty.  Defendant  had  no  rlg^t  to  carry  it 
because  he  had  beard  that  his  father  had 
been  attacked,  or  because  he  lud  paid  taxes 
on  It;  and  If  he  did  cany  It  for  that  or  other 
purpose  of  like  character,  it  was  nai  author- 
ised by  law,  and  the  defendant  la  guilty.  If 
you  are  not  satlsfled  beyond  a  reasonable 
doubt  that  the  pistol,  or  any  pert  of  it  was 
Goncesled,  then  it  Is  your  duty  to  acquit." 
The  defendant  exc^ited  to  the  charge,  and 
assigned  as  error:  (1)  Instructing  the  Jury 
that  if  any  part  of  the  pistol  was  concealed, 
ft  Is  an  Indictable  offense;  and  if  the  jury 
believe  beyond  a  reasonable  doubt  that  any 
part  of  tt  was  concealed,-^liat  la,  could  not 
be  seen  from  the  ontslde^ttaen  they  should 
find  the  defendant  guilty.  (?)  For  that  he 
erred  in  omitting  to  charge  the  fury  that  the 
offense  of  carrying  a  concealed  weapon  con- 
sists in  the  guilty  intent  to  carry  the  weapon 
concealed,  and  does  not  depend  upon  the  In- 
tuit to  use  tt;  so  that  If  tbe  Jury  believe 
that  defendant  put  tbe  pistol  In  his  outside 
coat  poc&et  In  order  to  prevent  its  conceal- 
ment he  would  not  be  gufity.  UBi  F^  that  he 
erred  In  not  histmcting  the  jury  that  ff  they 
believedthat  thetveeeb  and  handle  of  the  l^- 
tol  were  In  plain  rlew  all  the  time,  and  that 
that  part  of  the  pMxA  was  never  concealed, 
th^  should  acquit  the  defendant  Then 
was  a  verdict  of  "Ghinty,**  and  a  motion  tor 
a  new  trial  upon  the  ground  of  error  In  tiie 
judge's  charge.  The  motion  was  ovemded, 
and  the  defendant  appealed  trom  tbe  judg> 
ment  rendered. 

F.  S.  I^trulll,  for  ^rpeUant   'fftie  Attorney 
General,  tor  the  State. 

FAIBCLOTH,  a  J.  Tbe  constitution  (arti- 
cle 1,  |  24)  says  that:  "Tbe  right  of  the  peo- 
ple to  keep  and  bear  arms  shall  not  t>e  In- 
fringed. •  •  •  Nothing  herein  contained 
shall  justify  the  practice  at  carrying  conceal- 
ed weapons,  cr  prevent  1^  leglBlatnre  from 
enacting  penal  statutes  against  said  practice." 
The  legislature  may,  then,  regulate  the  ri|^ 
to  bear  arms  tn  a  manour  conducive  to  the 
public  peace  (State  v.  Speller,  S6  V.  O.  607), 
which  it  has  done  In  section  1005  of  the  Code. 
The  offense  of  carrying  a  concealed  weapon 
about  one's  persm,  and  off  his  own  in^nlseB, 
consists  In  the  yollty  Intent  to  cany  it  conceal- 
ed, and  not  in  the  intent  to  use  it;  and  the  pos^ 
session  of  the  weapon  raises  the  presumption 
gailt,  which  presumption  may  be  rebutted  1^ 
toe  defendant  State  v.  DIzon.  114  N.  a  860, 
19  S.  B.  364,  whoe  toe  declsloas  are  ccAected; 
Steto  T.  Flgford,  117  N.  O.  74fl;  28  8.  B.  182; 
State  T.  Hlnnant  ISO  N.  a  672,  26  8.  B.  643. 
State  V.  Liny,  lie  N.  a  1049,  21 S.  a.  66S*  was 
much  like  the  present  Hie  proof  was  tiiat 
the  pistol  was  under  the  defendant's  overcoat 
and  there  was  evidence  that  the  pistol  could 
be  seen.  It  was  held  that  It  was  a  matter 
tor  the  jury,  and  not  for  the  Judge,  to  detef  ^ 
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mine  whether  the  erldence  wu  raffldent  to 
rebat  the  presomptloo  at  ooDceahnmt  raised 
by  the  statnte,  and  whether  or  not  the  weapon 
was  In  fact  concealed.  In  the  present  case 
there  was  erldence  that  the  defendant  had  on 
no  overcoat,  that  he  put  his  pistol  in  the  left- 
hand  upper  outside  coat  pocket,  that  It  was  10 
to  11  Inches  long,  that  2  inches  of  the  tveech 
and  the  handle  of  the  plsttd  were  showing,  and 
the  balance  of  the  pistol  was  In  the  pocket 
When  the  pistol  was  handed  to  the  defendant 
to  go  on  a  joomey,  be  said  he  did  not  intend 
to  conceal  It  His  honor  told  the  jury  that: 
"If  any  part  of  the  pistd  was  concealed,  it  Is 
an  indictable  crffense;  and  If  the  Jury  beliered 
beyond  a  reasonaUe  doubt  that  any  part  of  It 
was  concealed,— that  is,  could  not  be  seen  from 
the  outside,— th^  should  find  the  defendant 
guUty."  This  was  error.  Carrying  concealed 
weapons  Is  a  grieTOus  erll,  and  *  constant 
menace  to  the  good  order  and  peace  of  society. 
It  is  cruel  to  the  other  party,  who,  when  he 
engages  in  an  altercation.  Is  ignorant  of  the 
deadly  tatce  he  enconi^era;  and  hence  the 
concealment  Is  the  gist  of  the  offense.  It 
shows  a  deliberate  purpose  on  the  part  of  the 
offends  to  take  his  adversary  at  a  deadly  dis- 
advantage. Whether  the  weapon  is  concealed 
from  the  public,  and  wheths  the  defendant 
has  rebutted  the  presumption  of  guUt  raised 
by  the  statnte  when  possession  Is  shown,  are 
questions  of  fact  solely  for  the  jury  under 
proper  instructions  from  the  court.  If  the 
weapon  Is  partly  exposed  to  imbUc  view,  It 
would  be  difficult  and  unreasonable  to  say,  as 
a  legal  oondnslon,  that  It  was  concealed.  New 
triaL 


a£L  N.  0.  5U   

HINDS  et  aL  T.  0UT1UA.W  et  ox. 
(Suinvme  Oonrt  of  North  Gandhia.    Oct  19, 
18870 

SxDvmaa  Rsunoits— Frbsuxptiok  ov  Teaud— 
BuBDBiT  or  Proof. 
Where  the  lessor  of  land,  who  has  also  mort- 
gaged it  to  the  lessee,  takes  it  back  at  Uie  end 
of  the  term,  in  a  condition  Inferior  to  that  re- 
quired by  the  lease,  without  any  claim  for  daof- 
ages,  there  Is  a  pi^somptloD  of  undue  influence, 
arising  from  their  relation  of  mortgagor  and 
mortgagee,  wliich  pots  on  the  lessee  the  burden 
of  proTiDg  that  the  land  was  accepted  as  a  com- 
pliance with  tiic  lease,  and  without  any  such  in- 

Appeal  from  superior  court.  Craven  coimt7; 
Tlmberlake,  Judge. 

Actum  LoTlt  HInes  and  others  against  F. 
P.  Outlaw  and  wife.  Judgments  for  plaintiflts. 
Defendants  appeal.  BcTersed. 

Simmons  &  Ward,  t<a  appdlanta.  dark  & 
Guton,  for  appollces. 

FAIBOLOTH,  a  J.  On  April  25,  1889,  the 
defoidants  leased  100  acres  of  land  to  [^In- 
tlff  for  five  years  from  January  1,  1880,  with 
stipulations  that  plaintiff  should  ditch,  fence, 
and  otherwise  improve  said  land.  On  May 
Q,  1888,  the  defendants  bwrowed  money  from 
plalntifl^  and  secured  ttw  same  by  note  and 


mortgage  on  certain  lands,  tncfadtng  said  ISO 

acres,  due  and  payable  Jannaxy  1,  18B6;  and 
on  October  H  1^  the  plaintiff  Instltiited  tiib 
action  for  judgment  and  foredoanre  nt  the 
mortgage,  alleging  nonpayment  ate  nie  de- 
fendants answer,  and  acknowledge  tue  execu- 
tion of  the  lease  and  mortgage,  and  say  that 
plain  tiff  would  not  take  the  mortgage  unless 
the  lease  was  first  made,  and  aver  that  the 
two  transactions  were  one  agreement  in  sub- 
stance. Tb^  also  set  a  counterclaim  In 
their  answer  for  damages  by  reason  of  the 
plaintiff's  failure  to  perform  the  express  st^vo- 
lations  in  the  lease.  The  plaintiff  answers 
this  counterclaim  and  avers  that  If  the  stipu- 
lations were  not  literally  performed  when  the 
defendants  resumed  possession  of  the  leased 
land  on  or  about  January  1,  1886,  they  ex- 
pressed themselves  satisfied  with  the  then  con- 
dition of  the  leased  land,  and  waived  an  claim 
for  damages  in  that  respect  The  defendants 
denied  such  acqulescoice  and  waiver,  and  In 
th^  supplemoital  answer  say  that  any  seau' 
Ing  acquiescence  and  acceptance  was  not  a 
voluntary  act  but  was  due  to  the  fact  that 
they,  as  mortgi^rs,  were  not  free  agoita,  but 
were  under  the  power  of  the  plaintiff  as  mort- 
gagee. The  issues  were:  "(1)  Did  the  plaintiff 
liovlt  Hlnes  perform  the  conditions  and  stip- 
ulations named  In  the  lease?'  "Ans.  Ko." 
"(^  Did  the  defendants  accept  the  land  as  de- 
scribed In  the  lease  at  the  end  of  the  term,  ad- 
mitting the  conditiona  to  be  as  required  by  the 
covenants  contained  in  the  lease?"  "Ans. 
Yes."  Each  party  offered  evidence  In  support 
of  th^  respective  contentlona  At  the  close 
ot  the  evidence  the  defendants  asked  the  court 
to  charge  the  jury:  "That  If  they  should  find 
that  when  the  land  was  surrendered,  on  Jan- 
uary 1,  1885,  It  was  not  actually  in  the  condi- 
tion required  by  the  lease,  then,  und»  the 
facts  as  testified  to  by  plaintiff  Outlaw  and 
the  admitted  relations  of  the  parties,  they 
should  find  that  defendant  did  not  accept  the 
land  as  a  compliance  with  the  contract  unless 
they  shall  be  further  satisfied  by  a  prepon- 
derance of  the  evidence  that  the  defendant  in 
such  acceptance  acted  freely  and  voluntarily, 
without  fear  of  oppression  from  the  idaintlff, 
and  acted  substantially  as  he  would  If  he  had 
not  been  the  mortgagor  of  plaintiff,"— which 
was  refused.  These  facts  show  clearly  a  case 
of  "fiduciary  relations,"  as  pointed  out  in  the 
following  cases,  in  which  It  is  also  held  that 
the  plaintiff  must  take  the  burden  of  proving 
that  the  Impeached  transaction  was  fair,  bona 
fide,  and  without  undue  Influmce  arising  out 
of  the  relations  of  the  parties:  Whitehead  v. 
Hellen,  78  N.  a  89;  Lee  v.  Pearce,  68  N.  a 
7fl.  Blgelow,  Frauds,  p.  260.  says  that  *^«t 
of  these  relations,  Including  mortgagor  and 
mortgagee,  a  presumption  of  fraud  arises  in 
dealings  between  the  parties,  because  of  the 
undue  advantage  which  the  situation  itseff 
gives  to  one  over  the  other."  It  seems  due 
to  good  faith  that  such  a  presumption  should 
arise  where  confldence  Is  reposed  and  the  prop- 
erty interest  of  one  Is  committed  to  anotiier. 
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Hence  the  reason  of  the  rule  that  all  euch  deal- 
ings should  be  explained  b;  a  prepondounce  of 
proof  by  the  party  occapylng  the  position  of 
advantage.  The  above  Is  the  rule  followed  by 
this  court  wlthotit  exception  since  the  above 
cases  were  decided.  The  prayer  of  the  de- 
fendants above  quoted  sought  the  ben^t  of 
the  above  propoeltlons,  and  should  have  been 
given,  In  substance,  and  we  do  not  find  it  in 
any  part  of  the  (Aarge  of  hla  bonw. 

Several  other  questions  of  some  Interest  were 
argued  in  this  court,  but,  as  we  must  reverse 
the  Judgment,  to  the  end  that  a  new  trial  may 
be  bad,  those  questions  may  cease  to  be  Im- 
portant; and  we  wiU  not  now  cc«slder  them. 
During  the  arguineat  here  plalntifrs*  counsel 
consented  that  the  judgment  might  be  reform- 
ed so  as  to  leave  no  personal  Judgment  against 
B.  O.  Outlaw.  .  Bmir.   New  trlaL 


MEHOKAin)UM  DEOISION8. 


I/UBK  et  aL  T.  SAWYETR  et  aL  (Supreme 
Oourt  of  NcHTth  Carolina.  April  27.  18OT.)  Ap- 
peal from  superior  court.  Wake  coonty.  Action 
by  the  state  of  North  Carolina,  on  the  relation  of 
Z,  V,  Walser,  attorney  general,  Lnsk,  and  oth- 
ers, against  ^wjer  and  others,  l^rom  a  judg- 
ment in  favor  of  defendants,  relabHB  appeal.  Af- 
firmed. A.  O.  Avery  and  J.  O.  It.  Harris,  for 
appellants.  B.  O.  Burton  and  F,  I.  Osborne,' for 
aro^ees.  , 

FEB  CURIAM.  For  the  reasons  assigned  in 
Wood  V.  Bellamv,  27  S.  E.  118,  the  Judgment  of 
the  court  below  is  affirmed. 


PERSON  et  aL  V.  SOUTHERLAND  et  al. 
(Supreme  Court  of  North  Carolina.  April  27, 
1897.)  Appeal  from  superior  court,  Wake  coun- 
ty. Action  by  the  state  of  North  Carolina,  on 
the  relation  of  Z.  T.  Walser,  attorney  general, 
Perscpn,  and  othens,  against  Southerland  and  oth- 
ers. From  a  judgment  in  favor  of  defendants, 
relators  appeal.  AfSnned.  MacRae  &  Day,  for 
appdlanta.  W.  0.  Munroe,  Ayoock  &  Daniels, 
and  I.  F.  Dortdi,  for  appellees. 

PER  CURIAM.  For  the  reasons  sssigned  In 
Wood  V.  Bellamy,  27  8.  B.  IIS,  the  judgment  ot 
the  ooort  below  is  affirmed. 


STATD  T.  ADDINOTON  et  aL 
^npreme  Court  of  North  Carolina.    Oct  12, 
1£07.) 

laosenra  OmHsss— JuRisoianoir  or  Justiob. 

Aiv^  from  superior  conr^  Beanfbrt  oovnty; 
Biyan,  Judge. 

Criminal  actiffli  against  F.  A.  Addington  and 
others.  A  conviction  was  had  before  a  Justice 
<tf  the  peace,  but  on  appeal  to  the  superior  court 
there  waa  an  aoquIttaL  The  state  appeals.  Af- 
firmed. 

OThe  Atttwncj  Oenenl  and  B.  B.  Nidiolson,  for 
the  State.  O.  F.  Wairen  and  X  H.  Small,  t» 
qwdleea. 

'MONTGOMERY,  J.  The  warrant  of  flie  jus- 
tice of  the  peace  under  which  the  defendant  was 
arrested  ana  tried  was  Issued  upon  affidavit,  in 
which  it  was  stated  "that  T.  A.  Addington,  vice 
president  of  the  Baltimore  and  N.  O.  Land  & 
Lumtwr  Company,  did  unlawfully  and  willful- 
ly violate  the  statute  of  North  Oarollna  of 
1896,  as  amended  ^  "tatuts  ot  1S8T.  respecting 


oC  loss  at  said  Baltfanore  and  N.  U 

Land  &  I«umher  Cwnpany,  tar  refudng  to  pay 
the  regular  sworn  inqiector  for  measuring  cer- 
tain logs,  ss  provided  in  aforesaid  statutes,  be- 
longing to  one  Thomas  Latham."  Chapter  178 
ot  the  Acts  of  1895,  which  a);^lied  at  the  time  of 
its  ratification  only  to  the  counties  of  Hyde,  Pam- 
lico, and  Onslow,  and  whidi,  by  an  amendment 
made  by  the  Acts  of  1897  (chapter  200),  was 
made  to  include  the  county  of  Beaufort,  provides, 
hi  its  first  section:  *^hat  it  shall  be  unlawful 
for  any  person  to  sell  or  purchase  milt  logs  in 

anantitles  of  one  thousand  feet  or  more  without 
leir  being  inspected  and  measured  by  a  sworn 
Inroector.'*^  Section  6  of  the  same  act  is  in  the 
following  words:  "No  mill-owner  or  his  employee 
shall  have  or  cause  to  have  mlll-lof;a  cut  by  the 
thousand  feet  without  their  being  mspected  and 
measured  by  a  sworn  inspector."  The  only  pun- 
ishment prescribed  for  a  violation  of  the  act  Is  set 
out  in  Its  eighth  section,  as  follows:  "Any  viola- 
tion of  this  act  either  by  seller  or  purchaser  shall 
be  fined  not  less  than  twenty  nor  more  than  forty 
dollars  for  each  offence,  at  the  (Vscretion  of  the 
court"  Tbe  defendant  waa  convicted  in  the  court 
of  tiie  Justice  of  the  peace,  and  a  fine  of  twenty 
dollars  miposed.  Upon  appeal  the  case  was  tried 
In  the  sm>erior  court  of  Beaufort  county,  not  upon 
a  bill  of  indictment,  but  upon  the  original  papers 
in  the  proceedings  before  the  Justice.  It  ap- 
pears In  the  special  verdict  that  the  defendant 
Addington  was  the  vice  president  of  a  corporation 
styled  the  Baltimore  &  North  Carolina  Land  As 
Lumber  Company,  and  that  at  the  time  of  his  ar- 
rest and  trial  the  company  was  the  owner  of  mills 
in  Beauf(Ht  county,  and  was  there  engaged  in 
sawing  and  manufacturing  lumber;  that  the  de- 
fendant company  had  bought  by  the  1,000  feet, 
from  Thomas  Latham,  a  lot  of  timber  standing 
on  a  tract  of  land  of  Latham's,  to  be  paid  for 
when  cut  and  removed  and  measured  by  the  de- 
fendant; thait  after  the  timber  had  been  cut  and 
measured,  and  delivered  to  the  defendant,  James 
J.  Hodges,  the  inspector  duly  appointed  under 
the  act,  measured  the  logs,  and  demanded  his 
fees  for  the  same,  which  the  defendant  refused  to 
pay.  If  the  warrant  of  the  justice  of  the  peace, 
on  its  fftce,  waa  uncertain  as  to  whether  it  diar- 
ged  a  vlolatl<m  of  section  1  or  of  section  6  of  the 
act  the  special  verdict  makes  It  certain  that  the 
charge  was  based  upon  an  alleged  violation  of 
section  6,  and  that  tbe  defendant  was  tried  on 
that  charge,  both  in  the  justice's  court  and  in  the 
superior  court.  It  Is  clear,  therefore,  that  the 
justice  of  the  peace  did  not  have  jurisdiction  of 
the  ofEense.  The  magistrate's  Jurisdiction  is  con- 
fined, as  appears  in  section  8,  to  the  case  of  seller 
and  purchaser  of  logs, — timber  already  severed 
from  the  land,  and  on  the  market  in  the  shape  of 

Conal  property.  The  defendant  had  bought  no 
in  that  sense.  He  waa  the  purchaser  of 
timber  growing  on  the  lands,  to  be  afterwards  cut 
and  sawed  at  tiie  mills,  and  under  section  6  of  the 
act  could  only  have  been  indicted  for  having  mill 
logs  cut  by  the  1,000  feet  without  having  them 
inspected  and  measured  by  a  sworn  inspector, 
and  paying  his  fees.  Over  such  offense  the  Jus- 
tice had  no  jurisdiction,  as  the  panishment  is  not 
limited  in  that  section  so  as  to  bring  the  ofFense 
within  tbe  Jurisdiction  of  a  justice  of  the  peace, 
nie  supem-  court  would  have  had  ori^nal  juris- 
diction If  an  indictment  had  been  found;  but 
such  was  not  the  case,  the  tiial  havhig  been  had 
on  the  original  warrant  issued  by  the  Justice. 
Hie  action  must  be  dismissed. 


STATE  V.  SHORT.  (Snpieme  Oonrt  of  North 
Carolina.  Oct  12,  1^7!)  Appeal  from  superior 
court  lieaufort  county;  Bryan,  Judge.  P.  H. 
Short  was  convicted  of  crime,  and  appeals.  Dis- 
missed. W.  B.  Rodman,  for  atvcUant  TTie 
Attorney  Qeneral,  f<w  the  State. 

FAIROLOTH,  a  J.  This  case  Is  governed 
by  State  v.  Addington  (at  this  term)  27  ST  B.  968 
Action  dismissed. 
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YOUNG  t.  riiOBIDA  OBNT.  &  P.  R.  Ca 
ffinhreme '  OooA  bt  Sbath  Carolfna.  VUj 
188(1.)  Appeal  from  oomt  of  common  jAeau,  Bar- 
well  eouittr.  Action  by  Edward  Young  against 
the  Florida  Central  &  Feninaular  Bailioad  Com- 
pany. Jadgmcut  for  plaintiff,  and  defendant  ap- 
peals. Motion  to  dintiM  tj/pml  denied.  The 
motion  to  dlimlw  waa  baaed  <m  tha  iponnd  fliat 
the  order  ovemulng  the  motkn  in  nonsah  waa 
not  appealable,  and  that  the  notice  did  not  ■■tate 


an  Intention  to  tnw^.  iMin  the  final  indgment 
O.  J.  C.  HtttMm  and  tamie  T.  lalar,  for  appd- 
laot  O.  If.  Oreeae  and  JaiMa  B.  Davte,  far  xc- 
■pondent. 

PER  CURIAM.  Tbia  mow  came  befive  the 
court  on  a  motitw  to  diemiaa  the  aiqieal  on  the 
nonnd  thitt  the  notice  of  Intntion  to  appeal  wai 
defective;  It  la  eidand  that  tlia  DwHoy  «»  Oft* 
mlia  bih  mad  Ite  Miaa  htni^ 


Am  or  0UB>  xv  Vov  SV.' 
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